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JUSTICES
OF THE

SUPREME COURT
DURING THE TIME OF THESE REPORTS*

WARREN E. BURGER, Chief  Just ice . 
WILLIAM 0. DOUGLAS, Ass ociate  Just ice .1 
WILLIAM J. BRENNAN, Jr ., Associ ate  Justic e . 
POTTER STEWART, Ass ociate  Justic e . 
BYRON R. WHITE, Associ ate  Justic e . 
THURGOOD MARSHALL, Associ ate  Justic e . 
HARRY A. BLACKMUN, Associ ate  Justic e . 
LEWIS F. POWELL, Jr ., Associ ate  Justice . 
WILLIAM H. REHNQUIST, Assoc iate  Justic e . 
JOHN PAUL STEVENS, Associ ate  Just ice .2

RETIRED

STANLEY REED, Ass ociate  Justic e . 
TOM C. CLARK, Ass ociate  Justic e .

OFFICERS OF THE COURT

EDWARD H. LEVI, Attorney  General . 
ROBERT H. BORK, Soli cito r  Genera l . 
MICHAEL RODAK, Jr ., Clerk .
HENRY PUTZEL, jr., Reporte r  of  Deci sions . 
FRANK M. HEPLER, Marshal .
EDWARD G. HUDON, Librarian .

*For notes see p. rv.
in



NOTES

1Mr . Just ic e Dou gla s retired on November 12, 1975. See also 
post, p. VII.

2 The  Hon or ab le  John  Paul  Ste ve ns , of Illinois, was nominated 
by President Ford on November 28, 1975, to be an Associate Justice 
of this Court; the nomination was confirmed by the Senate on 
December 17, 1975; he was commissioned on the same date; and 
he took the oath and his seat on December 19, 1975. See also post, 
p. XI.
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SUPREME COURT OF THE UNITED STATES

Allotment  of  Justic es

It is ordered that the following allotment be made of 
the Chief Justice and Associate Justices of this Court 
among the circuits, pursuant to Title 28, United States 
Code, Section 42, and that such allotment be entered of 
record, viz.:

For the District of Columbia Circuit, Warren  E. 
Burger , Chief Justice.

For the First Circuit, Will iam  J. Brennan , Jr ., 
Associate Justice.

For the Second Circuit, Thurgood  Mars hall , 
Associate Justice.

For the Third Circuit, William  J. Brennan , Jr ., 
Associate Justice.

For the Fourth Circuit, Warren  E. Burger , Chief 
Justice.

For the Fifth Circuit, Lewis  F. Powell , Jr ., Associate 
Justice.

For the Sixth Circuit, Potte r  Stewart , Associate 
Justice.

For the Seventh Circuit, William  H. Rehnquist , 
Associate Justice.

For the Eighth Circuit, Harry  A. Blackmu n , 
Associate Justice.

For the Ninth Circuit, William  0. Douglas , Associate 
Justice.*

For the Tenth Circuit, Byron  R. White , Associate 
Justice.

January 7, 1972.

(For next previous allotment, see 403 U. S., p. iv.) 
(For next subsequent allotment, see post, p. vi.)

*By order of November 17, 1975, the Court temporarily assigned 
Mr . Just ice  Reh nq ui st  to the Ninth Circuit.
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SUPREME COURT OF THE UNITED STATES

Allot ment  of  Justic es

It is ordered that the following allotment be made of 
the Chief Justice and Associate Justices of this Court 
among the circuits, pursuant to Title 28, United States 
Code, Section 42, and that such allotment be entered of 
record, viz.:

For the District of Columbia Circuit, Warren  E. 
Burger , Chief Justice.

For the First Circuit, William  J. Brennan , Jr ., 
Associate Justice.

For the Second Circuit, Thurgood  Marshall , 
Associate Justice.

For the Third Circuit, William  J. Brennan , Jr ., 
Associate Justice.

For the Fourth Circuit, Warren  E. Burge r , Chief 
Justice.

For the Fifth Circuit, Lewis  F. Powell , Jr ., Associate 
Justice.

For the Sixth Circuit, Potte r  Stew art , Associate 
Justice.

For the Seventh Circuit, John  Paul  Stevens , Associate 
Justice.

For the Eighth Circuit, Harry  A. Blackmun , 
Associate Justice.

For the Ninth Circuit, William  H. Rehnquis t , 
Associate Justice.

For the Tenth Circuit, Byron  R. White , Associate 
Justice.

December 19, 1975.

(For next previous allotment, see 404 U. S., p. v.)
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RETIREMENT OF MR. JUSTICE DOUGLAS

Suprem e Court  of  the  Unite d  States

MONDAY, NOVEMBER 17, 1975

Present: Mr . Chief  Justice  Burger , Mr . Justice  
Brennan , Mr . Justice  Stewart , Mr . Justice  White , 
Mr . Justice  Marshall , Mr . Justice  Blackmu n , Mr . 
Justice  Powell , and Mr . Justi ce  Rehnquist .

The  Chief  Justice  said:
I have a statement to make on behalf of the Court. 

The announcement of Mr. Justice Douglas’ retirement 
as a member of this Court was made on Wednesday last 
week. We on the Court who have been intimate wit-
nesses to his gallant struggle to recover his health and 
his strength hope, now that he is free from the incessant 
burden that his high sense of duty placed on him, he 
will be able to direct his great courage and his infinite 
willpower to recovering his health.

Our feelings about him officially as his colleagues, and 
personally as his friends, are more fully expressed in a 
letter signed by all of the members of the Court and 
Justice Douglas’ reply to that letter. These letters, I 
think, will suggest something of the nature of the rela-
tionships within the Court in the constant contacts that 
occur day by day in an institution in which all of the 
members must act together and work together on every 
matter that comes before the Court.

VII



vin MR. JUSTICE DOUGLAS

Supreme  Court  of  the  United  States , 
Chambers  of  The  Chief  Justi ce , 

Washington, D. C., November 1^, 1975.

Dear  Bill :
Only when you made your decision known did we fully 

sense what that meant to us and to the Court. For us, 
as colleagues and friends, your absence from the Con-
ference table and our deliberations will be deeply felt. 
Whether ultimately we agreed or not, as colleagues we 
valued highly your unparalleled knowledge of the multi-
tude of decisions of the Court covering more than one- 
third of this century. It was a unique resource for the 
Court and one that may never again be present at our 
Conference table. We shall always remember your 
occasional verbal “footnotes” telling us intimate details 
as to how some opinion evolved. As friends we shall 
miss the daily contacts, which have varied in length and 
kind for each of us. Some have long been colleagues, 
some have argued before you, some have come here more 
recently, but all of us share great respect and affection 
for you.

The hope on our part is that, relieved of the burdens 
of Court work, your health will improve, and this eases 
our sense of loss. In the months since last January we 
have felt boundless admiration for your courageous fight 
to recover your strength and your placing duty above 
concern for your health.

So much has been said and will be said on other 
occasions about your remarkable career that no more 
need be noted now than to recall that it is far more than 
a record of longevity, for it spanned a period in Ameri-
can history comparable to that of the formative period 
early in the 19th century when Marshall and then Taney 
were here.

We shall miss your vast reservoir of firsthand knowl-
edge of the Court’s cases of the past 36 years and, as 
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well, the warm daily contacts in Conference and on the 
Bench. It goes without saying that we shall expect you 
to share our table as usual, for you remain Senior Justice 
Emeritus.

Sincerely,
Warren  E. Burger  
Will iam  J. Brennan , Jr. 
Potte r  Stewart  
Byron  R. White  
Thurgood  Marshall  
Harry  A. Blackmu n  
Lewis  F. Powel l , Jr.
Will iam  H. Rehnquist  

Mr . Justice  Dougla s

Supreme  Court  of  the  Unite d  States ,
Chambe rs  of  Justic e William  0. Dougla s , 

Washington, D. C., November 1^, 1975.

My  Dear  Brethr en :
Your message, written on my retirement from the 

Court; filled my heart with overflowing emotion. You 
were kind and generous and made every hour, including 
the last one on our arduous journey, happy and relaxed.

I am reminded of many canoe trips I have taken in 
my lifetime. Those who start down a water course may 
be strangers at the beginning but almost invariably are 
close friends at the end. There were strong headwinds 
to overcome and there were rainy as well as sun drenched 
days to travel. The portages were long and many and 
some were very strenuous. But there were always a 
pleasant camp in a stand of white bark birch and water 
concerts held at night to the music of the loons; and 
inevitably there came the last camp fire, the last break-
fast cooked over last night’s fire, and the parting was 
always sad.



x MR. JUSTICE DOUGLAS

And yet, in fact, there was no parting because each 
happy memory of the choice parts of the journey—and 
of the whole journey—was of a harmonious united effort 
filled with fulfilling and beautiful hours as well as dull 
and dreary ones. The greatest such journey I’ve made 
has been with you, my Brethren, who were strangers at 
the start but warm and fast friends at the end.

The value of our achievements will be for others to 
appraise. Other like journeys will be made by those 
who follow us, and we trust that they will leave these 
wilderness water courses as pure and unpolluted as we 
left those which we traversed.

Yours faithfully,
William  O. Douglas

The  Chief  Justice  and  Associ ate  Justi ces  of  the  
Supreme  Court  of  the  United  State s

The  Chief  Just ice  said:
In accordance with tradition and practice, these letters 

will be made part of the permanent records of the Court 
and will be recorded in the Court’s journal.



APPOINTMENT OF MR. JUSTICE STEVENS

Suprem e Court  of  the  United  State s

FRIDAY, DECEMBER 19, 1975

Present: Mr . Chief  Justice  Burge r , Mr . Justice  
Brennan , Mr . Justi ce  Stewar t , Mr . Justic e White , 
Mr . Justi ce  Blackmu n , and Mr . Just ice  Rehnquist .

The  Chief  Justice  said:
This special sitting of the Court is held to receive the 

commission of the newly appointed Associate Justice, 
Circuit Judge Stevens. At this time it is a great pleasure 
to recognize the President of the United States.

Mr. President.

The President said:
I appear here this morning as a member of the Bar of 

this Court to inform the Court officially that the nomina-
tion of Circuit Judge John Paul Stevens to be an Associ-
ate Justice of the Supreme Court of the United States 
has been consented to by the United States Senate.

The commission appointing him as Associate Justice 
has been signed by me and attested by the Attorney Gen-
eral. Judge Stevens is present in the Courtroom ready 
to take his oath. I request that the Attorney General be 
recognized to present the commission to the Court.

The  Chief  Justice  said:
Thank you, Mr. President. The Court now recognizes 

the Attorney General of the United States.
XI
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Mr. Attorney General Levi said:
Mr . Chief  Justi ce , may it please the Court:
I bear with me the commission issued to Circuit Judge 

John Paul Stevens as an Associate Justice of this Court. 
It has been duly signed by the President and attested by 
me as Attorney General.

I move that the Clerk read this commission and that it 
be made part of the permanent record of the Court.

The  Chief  Justice  said:
Your motion is granted, Mr. Attorney General. If you 

will hand the commission to the attendant so that it may 
be delivered to the Clerk, I will request that the Clerk 
read the commission.

The Clerk then read the commission as follows:

Gerald  R. Ford ,

PRESIDENT OF THE UNITED STATES OF AMERICA,

To all who shall see these Presents, Greeting:
Know  Ye ; That reposing special trust and confidence 

in the Wisdom, Uprightness, and Learning of John Paul 
Stevens, of Illinois, I have nominated and, by and with 
the advice and consent of the Senate, do appoint him an 
Associate Justice of the Supreme Court of the United 
States, and do authorize and empower him to execute and 
fulfill the duties of that Office according to the Constitu-
tion and Laws of the said United States, and to Have and 
to Hold the said Office, with all the powers, privileges and 
emoluments to the same of right appertaining, unto Him, 
the said John Paul Stevens, during his good behavior.

In testimony whereof, I have caused these Letters 
to be made patent and the seal of the Department of 
Justice to be hereunto affixed.

Done at the City of Washington this seventeenth day 
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of December, in the year of our Lord one thousand nine 
hundred and seventy-five, and of the Independence of 
the United States of America the two hundredth.

[seal ] Gerald  R. Ford .
By the President:

Edwa rd  H. Levi ,
Attorney General.

The oath of office was then administered by The  Chief  
Justice , and Mr . Justic e Stevens  was escorted by the 
Clerk to the bench.

The oaths taken by Mr . Justic e Steve ns  are in the 
following words, viz.:

I, John Paul Stevens, do solemnly swear that I will 
support and defend the Constitution of the United States 
against all enemies, foreign and domestic; that I will bear 
true faith and allegiance to the same; that I take this 
obligation freely, without any mental reservation or pur-
pose of evasion; and that I will well and faithfully dis-
charge the duties of the office on which I am about to 
enter.

So help me God.
John  Paul  Stevens .

Subscribed and sworn to before me this nineteenth day 
of December 1975.

Warren  E. Burger ,
Chief Justice.

I, John Paul Stevens, do solemnly swear that I will ad-
minister justice without respect to persons, and do equal 
right to the poor and to the rich, and that I will faith-
fully and impartially discharge and perform all the duties 
incumbent upon me as Associate Justice of the Supreme 
Court of the United States, according to the best of my 
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abilities and understanding, agreeably to the Constitution 
and laws of the United States.

So help me God.
John  Paul  Stevens .

Subscribed and sworn to before me this nineteenth day 
of December 1975.

Warren  E. Burger ,
Chiej Justice.

The  Chief  Justice  said:
Congratulations, Mr . Justi ce  Stevens .
Mr. Clerk, will you escort Mr . Justice  Steve ns  to his 

Chair.

The  Chief  Justice  said:
Mr . Justice  Stevens , on behalf of all the Members of 

the Court and the retired Justices, I extend to you a 
warm welcome as an Associate Justice of this Court, and 
wish for you a long and happy career in our common 
calling.

Mr . Justice  Marshall  and Mr . Justice  Powe ll  each 
asked me to convey to you this morning their best wishes 
and their regrets that longstanding commitments away 
from Washington made it impossible to be present today.
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UNITED STATES v. MAINE et  al .

ON JOINT MOTION FOR ENTRY OF A DECREE

No. 35, Orig. Decided March 17, 1975— 
Decree entered October 6, 1975

Joint motion for the entry of a decree is granted, and a decree 
is entered.

Opinion reported: 420 U. S. 515

DECREE
The joint motion for entry of a decree is granted.
For the purpose of giving effect to the decision and 

opinion of this Court announced in this case on March 
17, 1975, 420 U. S. 515, it is Ordere d , Adjudged , and  
Decreed  as  Follow s :

1. As against the defendant States of Maine, New 
Hampshire, Massachusetts, Rhode Island, New York, 
New Jersey, Delaware, Maryland, Virginia, North Caro-
lina, South Carolina, and Georgia, the United States is 
entitled to all the lands, minerals, and other natural re-
sources underlying the Atlantic Ocean more than three 
geographic miles seaward from the coastlines of those 
States and extending seaward to the edge of the Conti-
nental Shelf. None of the defendant States is entitled to

1 
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any interest in such lands, minerals, and resources. As 
used in this decree, the term “coastline” means the line of 
ordinary low water along that portion of the coast which 
is in direct contact with the open sea and the line mark-
ing the seaward limit of inland waters.

2. As against the United States, each defendant State 
is entitled to all the lands, minerals, and other natural re-
sources underlying the Atlantic Ocean extending seaward 
from its coastline for a distance of three geographic miles, 
and the United States is not entitled, as against any of 
the defendant States, to any interest in such lands, min-
erals, or resources, with the exceptions provided by § 5 
of the Submerged Lands Act of 1953, 67 Stat. 32, 43 
U. S. C. § 1313.

3. Jurisdiction is reserved by this Court to entertain 
such further proceedings, including proceedings to deter-
mine the coastline of any defendant State, to enter such 
orders, and to issue such writs as may from time to time 
be deemed necessary or advisable to give proper force 
and effect to this decree. The United States or any 
defendant State may invoke the jurisdiction so reserved 
by filing a motion in this Court for supplemental 
proceedings.
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DAY & ZIMMERMANN, INC. v. CHALLONER et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

No. 75-245. Decided November 3, 1975

The conflict of laws rules to be applied by a federal court in Texas 
must conform to those prevailing in the Texas state courts. 
Klaxon Co. v. Stentor Electric Mfg. Co., 313 U. S. 487. Hence, 
in affirming judgment for respondents (plaintiffs below) based on 
the Texas law of strict liability in a diversity action in a Federal 
District Court in Texas for death and injury from an explosion 
occurring in a foreign country, the Court of Appeals erred in 
declining to apply the Texas choice-of-law rules for determining 
what substantive law governed the case.

Certiorari granted; 512 F. 2d 77, vacated and remanded.

Per  Curiam .
Respondents sued petitioner in the United States Dis-

trict Court for the Eastern District of Texas seeking to 
recover damages for death and personal injury resulting 
from the premature explosion of a 105-mm. howitzer 
round in Cambodia. Federal jurisdiction was based on 
diversity of citizenship. The District Court held that 
the Texas law of strict liability in tort governed and 
submitted the case to the jury on that theory. The 
Court of Appeals for the Fifth Circuit affirmed a judg-
ment in favor of respondents. 512 F. 2d 77 (1975).

The Court of Appeals stated that were it to apply 
Texas choice-of-law rules, the substantive law of Cam-
bodia, the place of injury, would certainly control as to 
the wrongful death, and perhaps as to the claim for per-
sonal injury. It declined nevertheless to apply Texas 
choice-of-law rules, based in part on an earlier decision 
in Lester v. Aetna Life Ins. Co., 433 F. 2d 884 (CA5 
1970), cert, denied, 402 U. S. 909 (1971), which it 
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summarized as holding that “[w]e refused to look to 
the Louisiana conflict of law rule, deciding that as a 
matter of federal choice of law, we could not apply the 
law of a jurisdiction that had no interest in the case, no 
policy at stake.” 512 F. 2d, at 80 (emphasis in origi-
nal). The Court of Appeals further supported its 
decision on the grounds that the rationale for applying 
the traditional conflicts rule applied by Texas “is not 
operative under the present facts”; and that it was “a 
Court of the United States, an instrumentality created 
to effectuate the laws and policies of the United States.”

We believe that the Court of Appeals either mis-
interpreted our longstanding decision in Klaxon Co. v. 
Stentor Electric Mfg. Co., 313 U. S. 487 (1941), or else 
determined for itself that it was no longer of controlling 
force in a case such as this. We are of the opinion that 
Klaxon is by its terms applicable here and should have 
been adhered to by the Court of Appeals. In Klaxon, 
supra, at 496, this Court said:

“The conflict of laws rules to be applied by the 
federal court in Delaware must conform to those 
prevailing in Delaware’s state courts. Otherwise, 
the accident of diversity of citizenship would con-
stantly disturb equal administration of justice in 
coordinate state and federal courts sitting side by 
side. See Erie R. Co. v. Tompkins, [304 U. S. 64, 
74-77 (1938)].” (Footnote omitted.)

By parity of reasoning, the conflict-of-laws rules to be 
applied by a federal court in Texas must conform to 
those prevailing in the Texas state courts. A federal 
court in a diversity case is not free to engraft onto 
those state rules exceptions or modifications which may 
commend themselves to the federal court, but which 
have not commended themselves to the State in which 
the federal court sits. The Court of Appeals in this case
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should identify and follow the Texas conflicts rule. 
What substantive law will govern when Texas’ rule is 
applied is a matter to be determined by the Court of 
Appeals.

The petition for certiorari is granted, the judgment of 
the Court of Appeals is vacated, and the case is remanded 
for further proceedings in conformity with this opinion.

It is so ordered.

Mr . Justi ce  Dougla s took no part in the considera-
tion or decision of this case.

Mr . Justi ce  Blackmu n , concurring.
Left to my own devices, I would deny the petition for 

certiorari. Inasmuch, however, as the Court chooses to 
emphasize and correct certain misapprehensions in the 
Court of Appeals’ opinion and to vacate that court’s 
judgment, I merely point out that, as I read the Court’s 
per curiam opinion, the Court of Appeals on remand is 
to determine and flatly to apply the conflict of laws rules 
that govern the state courts of Texas. This means to me 
that the Court of Appeals is not foreclosed from con-
cluding, if it finds it proper so to do under the circum-
stances of this case, that the Texas state courts them-
selves would apply the Texas rule of strict liability. If 
that proves to be the result, I would perceive no violation 
of any principle of Klaxon Co. v. Stentor Electric Mjg. 
Co., 313 U. S. 487 (1941). I make this observation to 
assure the Court of Appeals that, at least in my view, 
today’s per curiam opinion does not necessarily compel 
the determination that it is only the law of Cambodia 
that is applicable.
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BOEHNING, CHAIRMAN COMMISSIONER, STATE 
HIGHWAY COMMISSION, et  al . v . INDIANA

STATE EMPLOYEES ASSN., INC., et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

No. 74-1544. Decided November 11, 1975

In this suit raising the question whether, the federal constitutional 
rights of respondent state employee were violated by her dis-
charge from employment over her request for a pretermination 
hearing, the District Court properly abstained from deciding that 
question pending state-court construction of the relevant state 
statutes, because it appears that the statutes may require the 
hearing demanded, thus obviating the need for decision on con-
stitutional grounds.

Certiorari granted; 511 F. 2d 834, reversed and remanded.

Per  Curiam .
Respondent Musgrave, an employee of the Indiana 

State Highway Commission, was dismissed for cause, her 
request for a pretermination hearing having been denied. 
She then brought this 42 U. S. C. § 1983 suit asserting 
hearing rights rooted in the Federal Constitution and 
seeking damages and injunctive relief. The District 
Court held that the controlling state statutes, as yet un-
construed by the state courts, might require the hearing 
demanded by respondent and so obviate decision on the 
constitutional issue. It therefore abstained until con-
struction of the Indiana statutes had been sought in the 
state courts. The Court of Appeals for the Seventh Cir-
cuit reversed, finding nothing in the language of the 
relevant state statutes that would support a claim for a 
pretermination hearing and then resolving the federal 
constitutional question in respondent’s favor.

We reverse. Where the Indiana Administrative 
Adjudication Act is applicable, “[t]he final order or
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determination of any issue or case applicable to a par-
ticular person shall not be made except upon hearing 
and timely notice of the time, place and nature thereof.” 
Ind. Code § 4-22-1-5 (1974). The Act applies to all 
issues or cases applicable to particular persons “exclud-
ing . . . the dismissal or discharge of an officer or 
employee by a superior officer, but including hearings 
on discharge or dismissal of an officer or employee for 
cause where the law authorizes or directs such hear-
ing.” § 4-22-1-2. It may be that the Court of Ap-
peals is correct in its “forecast,” see Railroad Comm’n 
v. Pullman Co., 312 U. S. 496, 499 (1941), that when 
construed together by the state courts, the Administra-
tive Adjudication Act and the Indiana Bipartisan Per-
sonnel System Act, which is applicable to Highway 
Commission employees and which neither expressly 
authorizes nor precludes termination hearings, would not 
require the hearing respondent has demanded. On the 
other hand, the relevant statutory provisions may fairly 
be read to extend such hearing rights to respondent;*

*The possibility that the Indiana state courts would adopt the 
construction contrary to that of the Court of Appeals for the Seventh 
Circuit is somewhat enhanced by the fact that the construction 
adopted by the Seventh Circuit may fairly be said to raise federal 
constitutional problems under recent procedural due process decisions 
of this Court, e. g., Arnett v. Kennedy, 416 U. S. 134 (1974), partic-
ularly if, as the Seventh Circuit appears to have assumed, the Admin- 
istrative Adjudication Act would leave respondent without a state-
law right to a hearing at any time in connection with her dismissal 
for cause. The state courts may be reluctant to attribute to their 
legislature an intention to pass a statute raising constitutional prob-
lems, unless such legislative intent is particularly clear. See, e. g., 
Kent v. Dulles, 357 U. S. 116, 129—130 (1958); JohnsonN. Robison, 
415 U. S. 361, 366-367 (1974). See Field, Abstention in Constitu-
tional Cases: The Scope of the Pullman Abstention Doctrine, 122 
U. Pa. L. Rev. 1071, 1117-1118 (1974).

Although the question of respondent’s federal constitutional right 
to a hearing at some time, in connection with a discharge for cause
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and in these circumstances we conclude that the District 
Court was right to abstain from deciding the federal 
constitutional issue pending resolution of the state-law 
question in the state courts. Meridian v. Southern Bell 
T. & T. Co., 358 U. S. 639, 640 (1959); Reetz v. Bozanich, 
397 U. S. 82 (1970); Harman v. Forssenius, 380 U. S. 
528 (1965); Fornaris n . Ridge Tool Co., 400 U. S. 41 
(1970); Railroad Comm’n v. Pullman Co., supra.

The petition for certiorari is granted, the judgment 
of the Court of Appeals is reversed, and the case is 
remanded for further consideration consistent with this 
opinion. .

So ordered.

Mr . Justi ce  Douglas , dissenting.
The position of the Court continues the strangulation 

of 42 U. S. C. § 1983 that has recently been evident. 
See, e. g., Huffman v. Pursue, Ltd., 420 U. S. 592 (1975). 
The road of the respondent employee has been longer 
and more expensive than the Congress planned. See 
Harrison v. NAACP, 360 U. S. 167, 179-184 (1959) 
(Dougla s , J., dissenting). I would affirm the decision 
of the Court of Appeals.

may already have been resolved in respondent’s favor in Perry v. 
Sindermann, 408 U. S. 593 (1972); Board of Regents n . Roth, 
408 U. S. 564 (1972); and Arnett v. Kennedy, supra, the tenured 
employee’s right to a preremoval hearing has been determined by 
this Court only in the context of a statute providing notice and an 
opportunity to respond in writing before removal coupled with a full 
hearing after removal. See concurring opinion of Pow ell , J., in 
Arnett v. Kennedy, supra, at 164, 170.
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CONNECTICUT v. MENILLO

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF CONNECTICUT

No. 74—1569. Decided November 11, 1975

Connecticut statute making criminal an attempted abortion by “any 
person” held to remain fully effective against performance of 
abortions by nonphysicians after Roe v. Wade, 410 U. S. 113, 
and Doe v. Bolton, 410 U. S. 179.

Certiorari granted; 168 Conn. 266, 362 A. 2d 962, vacated and 
remanded.

Per  Curiam .
In 1971 a jury convicted Patrick Menillo of attempting 

to procure an abortion in violation of Connecticut’s crim-
inal abortion statute. Menillo is not a physician and has 
never had any medical training. The Connecticut Su-
preme Court nevertheless overturned Menillo’s convic-
tion, holding that under the decisions in Roe v. Wade, 410 
U. S. 113 (1973), and Doe v. Bolton, 410 U. S. 179 
(1973), the Connecticut statute was “null and void.” As 
we think the Connecticut court misinterpreted’ Roe and 
Doe, we grant the State’s petition for certiorari and 
vacate the judgment.

The statute under which Menillo was convicted makes 
criminal an attempted abortion by “any person.” 1 The 
Connecticut Supreme Court felt compelled to hold this 
statute null and void, and thus incapable of constitu-

1Conn. Gen. Stat. Rev. §53-29:
“Any person who gives or administers to any woman, or advises 
or causes her to take or use anything, or uses any means, with in-
tent to procure upon her a miscarriage or abortion, unless the same 
is necessary to preserve her life or that of her unborn child, shall 
be fined not more than one thousand dollars or imprisoned in the 
State Prison not more than five years or both.”
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tional application even to someone not medically quali-
fied to perform an abortion, because it read Roe to have 
done the same thing to the similar Texas statutes. But 
Roe did not go so far.

In Roe we held that Tex. Penal Code, Art. 1196, 
which permitted termination of pregnancy at any stage 
only to save the life of the expectant mother, unconsti-
tutionally restricted a woman’s right to an abortion. 
We went on to state that as a result of the unconstitu-
tionality of Art. 1196 the Texas abortion statutes had to 
fall “as a unit,” 410 U. S., at 166, and it is that statement 
which the Connecticut Supreme Court and courts in 
some other States have read to require the invalidation 
of their own statutes even as applied to abortions per-
formed by nonphysicians.2 In context, however, our 
statement had no such effect. Jane Roe had sought to 
have an abortion “ ‘performed by a competent, licensed 
physician, under safe, clinical conditions,’ ” id., at 120, 
and our opinion recognized only her right to an abortion 
under those circumstances. That the Texas statutes fell 
as a unit meant only that they could not be enforced, 
with or without Art. 1196, in contravention of a woman’s 
right to a clinical abortion by medically competent per-
sonnel. We did not hold the Texas statutes unenforce-
able against a nonphysician abortionist, for the case did 
not present the issue.

Moreover, the rationale of our decision supports con-
tinued enforceability of criminal abortion statutes against 
nonphysicians. Roe teaches that a State cannot restrict 

2 See, e. g., State v. Hultgren, 295 Miim. 299, 204 N. W. 2d 197 
(1973); Commonwealth v. Jackson, 454 Pa. 429, 312 A. 2d 13 
(1973). The highest courts of other States have held that their 
criminal abortion laws can continue to be applied to laymen follow-
ing Roe and Doe. E. g., People v. Bricker, 389 Mich. 524, 208 
N. W. 2d 172 (1973); State v. Norflett, 67 N. J. 268, 237 A. 2d 609 
(1975).
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a decision by a woman, with the advice of her physi-
cian, to terminate her pregnancy during the first tri-
mester because neither its interest in maternal health 
nor its interest in the potential life of the fetus is 
sufficiently great at that stage. But the insufficiency 
of the State’s interest in maternal health is predicated 
upon the first trimester abortion’s being as safe for the 
woman as normal childbirth at term, and that predicate 
holds true only if the abortion is performed by medically 
competent personnel under conditions insuring maximum 
safety for the woman. See 410 U. S., at 149-150, 163; 
cf. statement of Douglas , J., in Cheaney v. Indiana, 410 
U. S. 991 (1973), denying certiorari in 259 Ind. 138, 285 
N. E. 2d 265 (1972). Even during the first trimester 
of pregnancy, therefore, prosecutions for abortions con-
ducted by nonphysicians infringe upon no realm of 
personal privacy secured by the Constitution against 
state interference. And after the first trimester the ever- 
increasing state interest in maternal health provides addi-
tional justification for such prosecutions.

As far as this Court and the Federal Constitution are 
concerned, Connecticut’s statute remains fully effective 
against performance of abortions by nonphysicians. We 
express no view, of course, as to whether the same is now 
true under Connecticut law. Accordingly, the petition 
for certiorari is granted, the judgment of the Supreme 
Court of Connecticut is vacated, and the case is remanded 
to that court for its further consideration in light of this 
opinion.

So ordered.

Mr . Justice  White  concurs in the result.
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NORTHERN INDIANA PUBLIC SERVICE CO. v. 
PORTER COUNTY CHAPTER OF THE

IZAAK WALTON LEAGUE OF 
AMERICA, INC., et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

No. 75-4. Decided November 11, 1975

The Court of Appeals erred in setting aside the Atomic Energy 
Commission’s Licensing and Appeal Boards’ approval of a con-
struction permit for a commercial nuclear powered electric gen-
erating plant on the ground that the Boards failed to follow the 
AEC’s own regulations governing the minimum allowable “popu-
lation center distance” in nuclear plant siting. Where, even if 
the meaning is not free from doubt, the AEC’s reliance upon the 
actual boundaries of population density, rather than upon polit-
ical boundaries, in its interpretation of the regulations sensibly 
conforms to the purpose and wording of the regulations and 
comports with prior agency decisions, the Court of Appeals was 
obligated to regard such a reasonable administrative interpreta-
tion as controlling.

Certiorari granted; 515 F. 2d 513, reversed and remanded.

Per  Curiam .
An Atomic Energy Commission Atomic Safety and 

Licensing Board approved the issuance of a construc-
tion permit to Northern Indiana Public Service Co. 
(NIPSCO) for a commercial nuclear powered electrical 
generating plant proposed to be built on the south shore 
of Lake Michigan, in Porter County, Ind., RAI-74—4, 
p. 557 (1974). On appeal, an AEC Atomic Safety and 
Licensing Appeal Board, RAI-74-8, p. 244 (1974), sus-
tained the approval. On petition for review by inter-
venors in the administrative proceedings,1 a divided panel

1 Porter County Chapter of the Izaak Walton League of America, 
Inc.; Concerned Citizens Against Bailly Nuclear Site; Businessmen 
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of the Court of Appeals for the Seventh Circuit set aside 
the approval on the ground that the Licensing Board and 
the Appeal Board failed to follow the Commission’s own 
regulations governing “population center distance” in the 
nuclear plant siting. 515 F. 2d 513 (1975). The peti-
tion for certiorari is granted, and the judgment of the 
Court of Appeals is reversed.

Title 10 CFR § 100.10 (b) (1975) of the Commission’s 
regulations provides that “the Commission will take . . . 
into consideration in determining the acceptability of a 
[proposed nuclear plant] site” the “population center dis-
tance,” defined in 10 CFR § 100.3 (c) (1975) as “the dis-
tance from the reactor to the nearest boundary of a 
densely populated center containing more than about 
25,000 residents.” At the time of NIPSCO’s application 
and also at the time of the Court of Appeals’ decision, 10 
CFR § 100.11 (a)(3) (1975) further provided, in perti-
nent part, that “[a]s an aid in evaluating a proposed 
site” for a nuclear power plant a permit applicant should 
determine for the proposed unit a

“population center distance of at least one and one- 
third times the distance from the reactor to the 
outer boundary of the low population zone. In 
applying this guide, due consideration should be 
given to the population distribution within the 
population center.”

Two miles was the minimum allowable “population 
center distance” determined administratively pursuant 
to § 100.11 (a)(3). Accepting this determination, the 
Court of Appeals held that issuance of the construc-
tion permit violated the agency’s own regulations be-

for the Public Interest, Inc.; James E. Newman; Mildred Warner; 
and George Hanks.

NIPSCO, the State of Illinois, and the city of Gary, Ind., inter-
vened before the Court of Appeals.
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cause the corporate boundary of the city of Portage, 
Ind.—projected to have a population in excess of 25,000 
by 1980—lay within 1.1 miles of NIPSCO’s proposed 
site. In reaching this conclusion the Court of Appeals 
rejected the agency’s administrative interpretation of 
its regulations as prescribing computation of “popu-
lation center distance” for § 100.11 (a)(3) purposes, 
where the difference is critical to the siting decision, not 
solely to a political boundary but to the boundary of 
“that portion of the population center at which the dense 
population starts,” RAI-74-4, at 565. Under that in-
terpretation of the regulations the “population center 
distance” was an acceptable 4.5 miles.2

The Court of Appeals erred in rejecting the agency’s 
interpretation of its own regulations. That interpreta-
tion is supported by the wording of the regulations and 
is consistent with prior agency decisions.3 The wording 
does not equate a “dense population center” with a city 
or other political entity, nor does it define a “boundary” 
in terms of pre-existing lines drawn for nonsiting pur-
poses. Rather, the regulations require consideration of 
“population distribution within the population center” 
in applying the “population center distance” guide. 
Political boundaries, in contrast, may be drawn for many

2 We do not understand the Court of Appeals’ discussion of the 
evidence regarding population distribution within Portage to imply 
an alternative ground for the holding that the agency violated its 
own regulations.

3 In re Consumers Power Co., 5 A. E. C. 214, 218 (1972) (although 
political boundary of nearby city was within low-population zone, 
“the reduced population distance was acceptable” since “populous 
areas” of the city were farther removed from the reactor site than 
one and one-third times the low-population zone radius); In re Con-
solidated Edison Co., 5 A. E. C. 43, 45 (1972); cf. In re Southern 
California Edison Co. (San Onofre Station), RAI-74-12, pp. 957, 
960 n. 7 (1974).
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reasons irrelevant to safe reactor siting, and thus encom-
pass areas never likely to harbor a significant popula-
tion.4 But even if the meaning is not free from doubt, 
the agency’s reliance upon the actual boundaries of 
population density in its interpretation sensibly con-
forms to the purpose and wording of the regulations. 
In that circumstance, the Court of Appeals was “obli-
gated to regard as controlling [such] a reasonable, con-
sistently applied administrative interpretation . . . .” 
Ehlert v. United States, 402 U. S. 99, 105 (1971). See 
also Udall v. Tailman, 380 U. S. 1, 16-17 (1965); Power 
Reactor Co. v. Electricians, 367 U. S. 396, 408 (1961); 
Bowles v. Seminole Rock & Sand Co., 325 U. S. 410, 413- 
414 (1945).5

The judgment is reversed, and the case is remanded for 
consideration of other contentions against the issuance of 
the construction permit not decided by the Court of 
Appeals.

So ordered.

Mr . Justice  Douglas , concurring.
The Atomic Energy Commission, by general regula-

tions, limited the location of nuclear power plants so as 
not to be nearer than a specified number of miles 
from population centers. After issuing a construction

4 The Court of Appeals’ opinion also notes that the boundaries of 
1970 census enumeration districts, including an area within Portage’s 
political limits, lay less than a mile from the proposed reactor site. 
The location of these boundaries, however, without more, has no 
greater significance than the location of the corporate border.

5 Our decision does not rely upon a revision of 10 CFR § 100.11 
(a)(3), 40 Fed. Reg. 26526 (1975), published after the decision of 
the Court of Appeals by the Nuclear Regulatory Commission, which, 
pursuant to the Energy Reorganization Act of 1974, § 201, 88 Stat. 
1242, 42 U. S. C. §5841 (1970 ed., Supp. IV), now discharges the 
licensing responsibility formerly exercised by the Atomic Energy 
Commission.
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permit which the Court of Appeals held violated those 
regulations, that agency’s successor, the Nuclear Regula-
tory Commission, amended the regulations so as to per-
mit the deviation. 40 Fed. Reg. 26526 (1975). By its 
decision today, the Court holds that the Court of 
Appeals “erred in rejecting the agency’s interpretation 
of its own regulations.” Ante, at 14. I read today’s 
decision as in no way relying on the agency’s post hoc 
amendment of its regulations to save in this Court its 
issuance of the construction permit. Ante, at 15 n. 5. 
I therefore concur in the Court’s decision. The Nuclear 
Regulatory Commission’s conduct in the course of this 
litigation, however, compels further comment.

A certain danger lurks in the ability of an agency to 
perfunctorily mold its regulations to conform to its 
instant needs. In the present case, regulations per-
formed an important function of advising all interested 
parties of the factors that had to be satisfied before a 
license could be issued. If those conditions can be 
changed willy-nilly by the Commission after the hear-
ing has been held and after adjudication has been made, 
the Commission is cut loose from its moorings, and no 
opponent of the licensing will be able to tender compe-
tent evidence bearing on the critical issues. Not just the 
Commission, but the entire federal bureaucracy is vested 
with a discretionary power, against the abuse of which 
the public needs protection. “[A]dministrators must 
strive to do as much as they reasonably can do to develop 
and to make known the needed confinements of discre-
tionary power through standards, principles, and rules.” 
K. Davis, Discretionary Justice 59 (1969). Confinement 
of discretionary power, however, cannot be obtained 
where rules can be changed and applied retroactively to 
affect a controversy.

For some years, the agency which was supposed to
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promote nuclear energy was also charged with the re-
sponsibility of protecting the public against its abuse. 
But a promoter is naturally shortsighted when it comes 
to the adverse effects of his project on the community. 
With the establishment of the Nuclear Regulatory Com-
mission, Congress undertook to rectify this weakness in 
the control system by separating the promotion function 
from the function of safeguarding the public.1 But the 
power to change the rules after the contest has been 
concluded would once more put the promotion of nuclear 
energy ahead of the public’s safety.

Eminent scientists have been steadfast in opposing the 
growth of nuclear power plants in this Nation. The 
number who think nuclear power should be abandoned 
has been growing.2 The future of nuclear power in this

1The separation of promotional and regulatory functions was ac-
complished under the Energy Reorganization Act of 1974, 88 Stat. 
1233, 42 U. S. C. § 5801 et seq. (1970 ed., Supp. IV). The legislation 
transferred the research and development functions of the AEC to 
the new Energy Research and Development Administration. § 5814 
(c). The AEC’s regulatory functions became the responsibility of 
the Nuclear Regulatory Commission. §5841 (f). Also transferred 
to this new Commission were the responsibilities of the Atomic 
Safety and Licensing Board and the Atomic Safety and Licensing 
Appeal Board. § 5841 (g).

The legislative history of the Act indicates that this division 
of functions was “a response to growing criticism that there is 
a basic conflict between the AEC’s regulation of the nuclear 
power industry and its development and promotion of new tech-
nology for the industry.” S. Rep. No. 93-980, p. 2 (1974). 
“The [Nuclear Regulatory Commission] will have solely regu-
latory responsibilities, in keeping with a basic purpose of this 
act to separate the regulatory functions of the Atomic Energy 
Commission from its developmental and promotional functions, 
which are transferred to [the Energy Research and Development 
Administration].” Id., at 19.

2 J. Gofman & A. Tamplin, Poisoned Power: The Case Against 
Nuclear Power Plants (1971); see Ford & Kendall, What Price
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country is not a policy matter for courts to decide, but 
those who oppose the promotion of nuclear power should 
have at least a chance to know what the issues are when 
a case is set down for hearing and adjudication, and to 
argue meaningfully about those issues. If the rules can 
be changed by the Commission at any time—even after 
the hearing is over—the protection afforded by the 
opposition of scientific and environmental groups is 
greatly weakened. Ad hoc rulemaking in those areas 
touching the public safety is to be looked upon with 
disfavor.

Nuclear Power?, 10 Trial 11 (1974) ; Tamplin, Reacting to Reactors, 
10 Trial 15 (1974); Hearings on AEC Licensing Procedure and 
Related Legislation before the Subcommittee on Legislation of the 
Joint Committee on Atomic Energy, 92d Cong., 1st Sess., pt. 1, 
pp. 294-302 (1971).
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ROSE, WARDEN v. HODGES et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT

No. 75-139. Decided November 11, 1975

Respondents were convicted of murder and sentenced to death. 
The Tennessee Court of Criminal Appeals affirmed the convic-
tions, but reversed and remanded to the trial court on the 
punishment issue. Shortly thereafter the Governor commuted 
the death sentences to 99 years’ imprisonment, and the State 
immediately petitioned for a rehearing in the Court of Criminal 
Appeals, which sustained the commutations and held its remand 
“for naught,” thus affirming the convictions and sentences, as 
modified. After the State Supreme Court denied certiorari, re-
spondents sought habeas corpus in the Federal District Court, 
claiming, inter alia, that their Fourteenth Amendment rights were 
violated by the illegal commutations, but the District Court 
dismissed on this issue for failure to exhaust state remedies. On 
respondents’ appeal the Court of Appeals held that since the 
death sentences had been vacated at the time of the Governor’s 
order, there were no death sentences to commute and hence the 
commutations were invalid. Held:

1. Whether or not respondents’ sentences were subject to com-
mutation, and the extent of the Governor’s authority under the 
circumstances, are questions of Tennessee law which the State 
Criminal Appeals Court resolved in favor of the Governor’s action, 
and it was not a federal habeas court’s province to re-examine 
these questions.

2. Respondents’ Fourteenth and Sixth Amendment rights to jury 
trial were not infringed by the state proceedings. After such 
commutations of sentences defendants are not entitled to have 
their sentences redetermined by a jury, the Federal Constitution 
affording no impediment to a State’s choice to allow the Governor 
to reduce a death penalty to a term of years without resort to 
further judicial proceedings.

Certiorari granted; 519 F. 2d 1402, reversed.

Per  Curiam .
Respondents Hodges and Lewis were convicted of com-

mitting murder in the perpetration of a rape in Memphis, 
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Tenn., and sentenced to death by electrocution. On 
July 31, 1972, the Tennessee Court of Criminal Appeals 
affirmed the judgments of conviction but reversed and 
remanded the record to the trial court on the issue of 
punishment, declaring that “[t]he Supreme Court of the 
United States has decreed that the death sentence is 
contrary to the Eighth Amendment . . . ” Hodges N. 
State, 491 S. W. 2d 624, 628 (1972).

On August 7, 1972, the Governor of Tennessee com-
muted respondents’ death sentences to 99 years’ imprison-
ment. On August 8, 1972, the State (represented by 
petitioner here) filed a timely petition for rehearing in 
the Court of Criminal Appeals pursuant to Tenn. Code 
Ann. § 16-451 (Supp. 1974), which provides that such 
a petition must be filed within 15 days of the entry of 
the judgment.

The Court of Criminal Appeals then found the com-
mutations by the Governor to be “valid and a proper 
exercise of executive authority,” citing Bowen v. State, 
488 S. W. 2d 373 (Tenn. 1972), and held its remand 
“for naught,” thus affirming the convictions and the sen-
tences, as modified, in full, 491 S. W. 2d, at 629. On 
March 5, 1973, the Supreme Court of Tennessee denied 
certiorari.

Respondents Hodges and Lewis then petitioned for 
habeas corpus in the Federal District Court asserting, 
inter alia, that their Fourteenth Amendment rights were 
violated by the illegal commutation of their sentences. 
The case was transferred to the Federal District Court 
for the Western District of Tennessee, which dismissed as 
to this issue for failure to exhaust state remedies. Re-
spondents appealed to the United States Court of Ap-
peals for the Sixth Circuit.

In a brief order, that court held that since the death 
sentences had been vacated at the time of the Governor’s
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commutation order, “there were ... no viable death 
sentences to commute” and therefore declared the com-
mutations invalid.1

Upon reconsideration, the court noted that the judg-
ment of the Court of Criminal Appeals vacating the 
death penalties had been timely modified by that court 
to comply with the commutation order. However, it 
did not alter its earlier decision, except to note that re-
spondents had exhausted their state remedies as to this 
point.2

A necessary predicate for the granting of federal 
habeas relief to respondents is a determination by the 
federal court that their custody violates thé Constitution, 
laws, or treaties of the United States, 28 U. S. C. § 2241 ; 
Townsend v. Sain, 372 U. S. 293, 312 (1963). The one 
sentence in the opinion of the Court of Appeals dealing 
with the invalidity of the Governor’s commutations con-
tains no reference to any provision of the Constitu-
tion, laws, or treaties of the United States or to any 
decision of this Court or any other court.3 Whether or 
not the sentences imposed upon respondents were sub-

1 This order would have returned respondents to the trial court 
for resentencing to between 20 years and life as a jury might deter-
mine. Tenn. Code Ann. §39-2405 (1956).

2 The dissent would have us probe beneath the surface of the 
opinions below in search of a logical foundation. In cases where 
the holding of the court below is unclear, such a technique may be 
required. Here, however, that court clearly “hold[s] the purported 
commutation . . . invalid.” In its second opinion it reversed the 
District Court on the exhaustion question and otherwise specifically 
reaffirmed the earlier order. We are forced to take the Court of 
Appeals at its word.

3 Two other panels of the same court have correctly recognized, 
in cases virtually identical to this one, that no federal constitutional 
question was presented by such a commutation. Smith v. Rose, 
No. 74-1753 (Nov. 15, 1974) ; Bowen v. Rose, No. 74—1087 (Mar. 
19, 1974).
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ject to commutation by the Governor, and the extent of 
his authority under the circumstances of this case, are 
questions of Tennessee law which were resolved in favor 
of sustaining the action of the Governor by the Tennes-
see Court of Criminal Appeals in Hodges v. State, supra. 
It was not the province of a federal habeas court to 
re-examine these questions.

Respondents urge, in support of the result reached by 
the Court of Appeals for the Sixth Circuit, that their 
Fourteenth and Sixth Amendment rights to jury trial 
have been infringed by the Tennessee proceedings. We 
reject these contentions. A jury had already determined 
their guilt and sentenced them to death. The Governor 
commuted these sentences to a term of 99 years after this 
Court’s decision in Furman v. Georgia, 408 U. S. 238 
(1972). Neither Furman nor any other holding of this 
Court requires that following such a commutation the 
defendant shall be entitled to have his sentence deter-
mined anew by a jury. If Tennessee chooses to allow 
the Governor to reduce a death penalty to a term of 
years without resort to further judicial proceedings, the 
United States Constitution affords no impediment to 
that choice. Dreyer v. Illinois, 187 U. S. 71 (1902). Cf. 
Schick v. Reed, 419 U. S. 256 (1974).

The motion of the respondents for leave to proceed 
in forma pauperis and the petition for certiorari are 
granted, and the judgment of the Court of Appeals is

Reversed.

Mr . Justice  Douglas  would deny certiorari.

Mr . Justice  Brennan , with whom Mr . Justice  Mar -
shall  joins, dissenting.

I dissent on two grounds: first, because the Court errs 
in reading the record to include a final holding of the 
Court of Appeals declaring the commutations to be in-
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valid; and, second, because if there were such a final hold-
ing, summary disposition of the question of the validity 
of the commutations—certainly one of first impression in 
this Court—is particularly inappropriate.1

That the “commutations” have not been finally declared 
invalid clearly emerges from the record of the proceed-
ings in the District Court and in the Court of Appeals. 
The petition for habeas corpus alleged five errors by the 
state courts. Three (coerced confessions, prejudicial 
comments during voir dire, Hodge’s claim under Bruton 
v. United States, 391 U. S. 123 (1968)) attacked respond-
ents’ convictions, the other two the sentences (invalid 
jury sentence and unconstitutional commutations). The 
District Court held that respondents had failed to ex-
haust state remedies on all of these issues except the 
alleged invalidity of the jury sentence; accordingly, the 
District Court issued a show-cause order “solely on the 
issue that the jury allegedly failed to specify the degree 
of murder in the verdicts.” Hodges v. Rose, No. C-73- 
442 (WD Tenn., Nov. 15, 1973). The State accord-
ingly filed an answer dealing only with this issue, and 
the District Court decided only that issue, rejecting 
respondents’ claim on the merits. This question was 
therefore the only claim that was ripe for appeal; spe-
cifically, there was no decision of the District Court on 
the constitutionality of the commutations that was or 
could have been the subject of respondents’ appeal to 
the Court of Appeals.2

1 Neither of the decisions cited by the Court is apposite. Dreyer 
v. Illinois, 187 U. S. 71 (1902), held merely that the Due Process 
Clause of the Fourteenth Amendment does not bar executive exer-
cise of sentencing powers. Id., at 84. Schick v. Reed, 419 U. S. 
256 (1974), where the President reduced petitioner’s death penalty 
to life imprisonment, was not a case where the death sentence had 
been judicially voided when the President acted.

2 The cases cited by the Court in which panels in the Sixth Cir-
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Nevertheless, it is of course true that the initial opinion 
of the Sixth Circuit contains the following language:

“[The] commutation followed by some eight days 
an order of the Tennessee Court of Criminal Appeals 
vacating the order imposing the death penalty and 
remanding the case to the trial court for punish-
ment determination in the light of Furman v. 
Georgia, 408 U. S. 238 [(1972)], and for the reason 
that there were therefore no viable death sentences 
to commute, we hold the purported commutation and 
the concomitant imposition of committed [sic] 
sentences for terms of 99 years invalid.” Hodges v. 
Rose, No. 74-1461 (CA6, Feb. 25,1975). (Emphasis 
added.)

The same opinion goes on to affirm the decision on the 
merits of the only question decided by the District Court, 
namely, the jury-sentence issue, and then observes that 
the State had confessed error on the exhaustion point. 
Accordingly, the judgment was “for further proceedings 
consistent herewith.” This necessarily must have meant 
that the three constitutional attacks on the convictions 

cuit have upheld similar commutations in other cases, ante, at 21 
n. 3, serve to substantiate my reading of the record. Judge Miller 
was a member of the panel in Smith v. Rose, No. 74—1753 (CA6, 
Nov. 15, 1974), and Judge Peck participated in Bowen v. Rose, 
No. 74^1087 (CA6, Mar. 19, 1974). Both judges were also on 
the panel in the instant case, and the alleged inconsistency among 
the panel decisions was noted in the State’s petition for rehear-
ing. The Court’s implicit suggestion that these federal judges 
issued conflicting decisions, without explanation, indicates the in-
accuracy of the Court’s view of the record.

Moreover, neither of the cited unpublished panel opinions ex-
plicitly states that the commutation being upheld was issued after 
a death sentence had been judicially voided. Parenthetically, the 
Sixth Circuit’s Rule 11 prohibits citation of unpublished opinions. 
Am I to understand that this Court is not called upon to respect 
that prohibition?
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should be addressed on the merits by the District Court. 
The sua sponte comments on the commutations thus 
made no sense since that issue would never arise if the 
convictions were set aside on any of the three grounds.

Not surprisingly, therefore, the State sought rehearing. 
The State dispositively argued, first, that the Sixth Cir-
cuit was precluded from addressing the commutation 
issue since the District Court had carefully confined its 
decision on the merits to the validity of the jury sen-
tence. The State argued, second, that there had been no 
opportunity to argue the commutation question in the 
District Court and that no record had been made on the 
issue, and, third, the commutation issue had not been 
briefed in the Sixth Circuit. Fourth, and finally, the 
State argued—what surely must have been crystal clear— 
that the commutation question would never be reached 
if respondents prevailed on their challenge to the validity 
of their convictions. True, as a good lawyer’s would, 
the State’s petition for rehearing challenged in any event 
the soundness of the statement that the commutations 
were invalid. But the relief sought on rehearing was 
excision of the language quoted above and remand “to 
the District Court for consideration of all issues.”

The Court of Appeals obviously recognized its error. 
The opinion on rehearing, while not deleting the whole 
statement, did delete the language emphasized above and 
left only the factual statement of what had occurred:

“[The] commutation followed by some eight days 
an order by the Tennessee Court of Criminal Appeals 
vacating the [order imposing the] death penalty and 
remanding the case [to the trial court] for punish-
ment determination in the light of Furman n . 
Georgia, 408 U. S. 238 [(1972)].” Hodges v. Rose, 
No. 74-1461 (CA6, June 10,1975).

Significantly the opinion on rehearing also squarely held 
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that the District Court had erred in finding a failure to 
exhaust as to the commutation issue.

On this record, therefore, the only proper disposition 
is denial of the petition for certiorari. At the least, we 
should vacate and remand to the Sixth Circuit for clari-
fication of whether the validity of the commutations was 
addressed and decided.

In any event, summary disposition of the issue of the 
validity of the commutations is strikingly inappropriate. 
There is no record in the lower courts on the commuta-
tion issue, because the District Court limited the habeas 
proceeding to the validity of the jury sentence. More 
importantly, the issue is one of first impression in this 
Court, and it surely merits briefing and oral argument. 
For example, I find troublesome the question whether 
(since there existed no viable death sentences to com-
mute) the Governor’s action should be treated as impos-
ing the 99-year sentences without affording respondents 
constitutionally secured safeguards required when sen-
tences are imposed. If the Governor had not acted, 
resentencing would have been by a jury at a proceeding 
highlighted by the usual safeguards, none of which applied 
to the Governor’s action. The question is plainly not 
insubstantial; in Mempa v. Rhay, 389 U. S. 128 (1967), 
we held that constitutional safeguards (there the right to 
counsel) applied to the sentencing stage. Was the com-
mutation in this case actually the sentencing stage since 
no death sentence existed to commute when the Governor 
acted? Also, the due process dimensions of the right to 
present evidence relevant to sentencing was left open 
in McGautha v. California, 402 U. S. 183, 218-220 
(1971). If respondents were “sentenced” by the Gover-
nor, were they denied due process when not afforded that 
opportunity, even assuming that the Federal Constitu-
tion permits States to adopt executive in preference to 
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judicial sentencing? I agree that the Constitution 
allows Tennessee to empower the Governor to reduce a 
death penalty to a term of years without resort to judi-
cial proceedings. But the Court’s disposition assumes, 
without any in-depth analysis, that the instant case 
involves such “commutations” despite the fact that re-
spondents’ death sentences were voided and were there-
fore nonexistent when the Governor acted.

I would deny the petition for certiorari on my view 
that there is no holding of the Court of Appeals regard-
ing the commutations to be reviewed. In any event, 
rather than disposing of the case summarily, the Court 
should grant the petition and set the case for oral 
argument.
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Respondent Brada Miller and petitioner Transamerican, two 
licensed motor carriers, made an agreement whereby respondent 
leased a vehicle to petitioner, to be operated by respondent’s 
driver over petitioner’s authorized route. Under the lease peti-
tioner was to “have the control and responsibility for the opera-
tion of said equipment in respect to the public, shippers and 
Interstate Commerce Commission,” but respondent agreed to 
indemnify petitioner for claims arising out of respondent’s negli-
gence, though the indemnification clause specifically did not limit 
petitioner’s liability to the public in connection with the use of 
the leased equipment. While the vehicle was being operated 
under the lease, an accident occurred, and a suit was brought 
against the carriers predicated on the negligence of the vehicle’s 
driver. Petitioner settled the claim and then sought recovery 
against respondent in District Court under the indemnification 
clause. That court granted respondent’s motion for summary 
judgment on the ground that the clause contravened an ICC 
regulation requiring that lease agreements between regulated 
carriers must contain a written undertaking that “control and 
responsibility for the operation of the equipment shall be that 
of the lessee.” The Court of Appeals affirmed, reasoning that 
since respondent, contrary to the intent of the regulation, had 
agreed to bear the costs of its own negligence, it had assumed 
control and responsibility and that the indemnification clause 
was ineffective. Held: The indemnification agreement entered 
into by petitioner and respondent does not contravene ICC’s 
control-and-responsibility requirement. Pp. 35-43.

(a) An indemnification agreement violates the ICC requirement 
only if the lessor was in control of the service provided as well 
as of the vehicle’s physical operation. Here control over the 
vehicle, as agreed between the parties, remained in petitioner, 
and the furnishing of respondent’s driver involved only ministerial
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control and not delegation of responsibility for the shipment. 
Pp. 38-40.

(b) Nor did the indemnification provision conflict with ICC 
safety regulations, because such a provision, which places ultimate 
financial responsibility on the negligent lessor, may tend to in-
crease rather than diminish protection of the public. P. 41.

497 F. 2d 926, reversed and remanded.

Bla ck mun , J., delivered the opinion of the Court, in which 
Burg er , C. J., and Bre nn an , Stewa rt , Whi te , Mar shal l , Pow ell , 
and Reh nq ui st , JJ., joined. Doug la s , J., concurred in the 
judgment.

Alphonso H. Voorhees argued the cause and filed briefs 
for petitioner.

Joseph L. Leritz argued the cause and filed a brief for 
respondent Brada Miller Freight Lines, Inc.*

Mr . Justice  Blackmun  delivered the opinion of the 
Court.

In this case we are concerned with the “control and 
responsibility” requirement of the Interstate Commerce 
Commission’s equipment leasing regulation, 49 CFR 
§ 1057.3 (a) (1975),1 applicable to authorized motor car-

*Solicitor General Bork, Assistant Attorney General Kauper, Carl 
D. Lawson, Fritz R. Kahn, and Betty Jo Christian filed a brief for 
the United States et al. as amici curiae urging reversal.

1The pertinent phrase in 49 CFR § 1057.3 (a) (1975) is “control 
and responsibility for the operation of the equipment.” Section 
1057.3 (a) reads in full as follows:

“The provisions of § 1057.4, except paragraphs (c) and (d), 
relative to inspection and identification of equipment, shall not 
apply:

“(a) Equipment used in the direction of a point which lessor is 
authorized to serve. To equipment owned or held under a lease of 
30 days or more by an authorized carrier and regularly used by 
it in the service authorized, and leased by it to another authorized 
carrier for transportation in the direction of a point which lessor 
is authorized to serve: Provided, That the two carriers have first
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riers. The question before us is narrow: Does the con- 
trol-and-responsibility requirement prohibit, as against 
public policy, an agreement between carriers by which 
the lessor indemnifies the lessee for loss caused by the 
negligence of the lessor?

I
On January 19, 1968, respondent Brada Miller Freight 

Systems, Inc., entered into an agreement with petitioner 
Transamerican Freight Lines, Inc., whereby Brada Miller, 
as lessor, leased to Transamerican, as lessee, a tractor and 
trailer operated by driver H. L. Hardrick for a trip from 
Detroit, Mich., to Kansas City, Mo.2 Transamerican 
held authority from the ICC to serve those points, and 
the leased equipment was to be operated over Trans- 
american’s routes “without deviation.” Brada Miller 
represented that, as § 1057.3 (a) specifies, Kansas City 
was “in the direction of a point” which it was “author-
ized to serve.” The lease recited that the equipment was

agreed in writing that control and responsibility for the operation 
of the equipment shall be that of the lessee from the time the 
equipment passes the inspection required to be made by lessee or 
its representative under § 1057.4 (c) until such time as the lessor 
or its representative shall give to the lessee or its representative 
a receipt specifically identifying the equipment and stating the date 
and the time of day possession thereof is retaken or until such time 
as the required inspection is completed by another authorized 
carrier taking possession of the equipment in an interchange of 
equipment where such use is contemplated, such writing to be 
signed by the parties or their duly authorized regular employees 
or agents, and a copy thereof carried in the equipment while the 
equipment is in the possession of the lessee.”

In § 1057.4 (a) (4), relating to equipment other than that ex-
changed in interstate service and other than that leased by one 
authorized carrier to another, the parallel provision is “exclusive 
possession, control, and use of the equipment, and . . . the complete 
assumption of responsibility in respect thereto.”

2 At the time, Brada Miller itself held the equipment under a 
lease dated November 1967.
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“to be operated only by a competent employee” of Brada 
Miller, “in which event said employee . . . shall be the 
representative of” Brada Miller. App. 90; Brief for 
Petitioner A-2. It further provided:

“4. It is mutually understood and agreed, that 
[Transamerican] during the term of this lease shall 
have the control and responsibility for the operation 
of said equipment in respect to the public, shippers 
and Interstate Commerce Commission for such 
period that said equipment is operated under the 
terms of this lease as provided in Paragraph 1 hereof.

“9. . . . [Brada Miller] hereby agrees to indemnify 
and save harmless [Transamerican] from any and all 
claims, suits, losses, fines or other expenses arising 
out of, based upon or incurred because of injury 
to any person or persons, or damage to property 
sustained or which may be alleged to have been 
sustained by reason of any negligence or alleged 
negligence on the part of [Brada Miller], its agents, 
servants or employees .... Nothing in this Para-
graph 9 contained shall be construed to in anywise 
limit the liability of [Transamerican] to the public 
in connection with the use of said equipment under 
this Agreement.” Ibid.

Hardrick was a Brada Miller driver and employee. 
Pursuant to the Commission’s regulation, 49 CFR 
§ 1057.4 (c) (1975), Transamerican, before the trip, made 
the required inspection of the equipment and filed a re-
port that it was safe. App. 66-67, 89, 90. It checked the 
medical report on Hardrick. Id., at 75. It affixed to 
the door of the tractor an identification placard stating 
that it was operated by Transamerican and reciting its 
number assigned by the ICC; the placard remained so 
affixed throughout the trip. Id., at 55-58, 63-65.
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On the way to Kansas City, and near Smithboro, HL, 
the vehicle driven by Hardrick and an automobile 
operated by Sandra Wear collided. Wear was injured. 
Transamerican reported the accident on the ICC’s pre-
scribed form. Wear later filed suit in the United States 
District Court for the Southern District of Illinois against 
both Brada Miller and Transamerican. She alleged that 
the accident was caused by Hardrick’s negligence. Brada 
Miller and Transamerican filed cross-claims against each 
other in that litigation. During the trial Wear settled 
her claim against Transamerican for $80,000 and dis-
missed her cause of action with prejudice.3 Transameri-
can then amended its cross-claim by pleading the settle-
ment and seeking recovery from Brada Miller for the 
settlement amount plus the expenses incurred in defend-
ing the Wear action.

Brada Miller in due course moved for summary judg-
ment against Transamerican. It did so on the ground 
that “the pleadings, depositions, answers to interroga-
tories and exhibits on file show that the indemnity pro-
vision of the trip lease ... is contrary to public policy 
and is unenforceable.” Id., at 91.

The District Court granted Brada Miller’s motion. In 
an unreported opinion, the court cited § 204 (e) of the 
Interstate Commerce Act, 24 Stat. 379, as added, 
49 Stat. 543, as amended, 49 U. S. C. § 304 (e),4

3 The order of dismissal preserved the rights of Transamerican 
in its cross-claim against Brada Miller. Diversity of citizenship 
remained after the settlement.

4 "Subject to the provisions of subsection (f) [setting forth excep-
tions not material here] of this section, the Commission is author-
ized to prescribe, with respect to the use by motor carriers (under 
leases, contracts, or other arrangements) of motor vehicles not 
owned by them, in the furnishing of transportation of property— 

"(1) regulations requiring that any such lease, contract, or other 
arrangement shall be in writing and be signed by the parties thereto, 
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which authorizes the Commission to prescribe regu-
lations with respect to motor carriers’ use, under leases, 
of motor vehicles not owned by them, and § 1057.4 
(a)(4) of the regulations,5 issued pursuant to that au-
thority, as governing the lease between Brada Miller and 
Transamerican. It then followed what it regarded as 
precedent that had been established by its controlling 
court in Alford v. Major, 470 F. 2d 132 (CA7 1972). In 
Alford the Seventh Circuit had concluded:

“Therefore, since the indemnification clause would 
permit Major to circumvent the regulations’ require-
ment that leased carriers exert actual control over 
the leased equipment and the borrowed drivers, we 

shall specify the period during which it is to be in effect, and shall 
specify the compensation to be paid by the motor carrier, and 
requiring that during the entire period of any such lease, contract, 
or other arrangement a copy thereof shall be carried in each motor 
vehicle covered thereby; and

“(2) such other regulations as may be reasonably necessary in 
order to assure that while motor vehicles are being so used the 
motor carriers will have full direction and control of such vehicles 
and will be fully responsible for the operation thereof in accordance 
with applicable law and regulations, as if they were the owners of 
such vehicles, including the requirements prescribed by or under 
the provisions of this chapter with respect to safety of operation 
and equipment and inspection thereof.”

5 Under the facts, this appears to be an inadvertent reference. 
Section 1057.3 of the regulations states that the cited § 1057.4, 
“except paragraphs (c) and (d)” thereof, “shall not apply” to 
certain equipment, such as the tractor and trailer in question, 
leased by one authorized carrier to another authorized carrier, 
provided that the carriers “have first agreed in writing that control 
and responsibility for the operation of the equipment shall be that 
of the lessee.” See n. 1, supra. Brada Miller and Transamerican 
were authorized carriers and they had made the specified agree-
ment. The section’s proviso, however, in substance is the same 
as the parallel provision in § 1057.4 (a) (4), cited by the District 
Court. The miscitation, therefore, is of no significance here.
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find that the indemnification clause is unenforce-
able.” Id., at 135.

The Court of Appeals affirmed with an unpublished 
opinion. Wear v. Transamerican Freight Lines, 497 F. 
2d 926 (CA7 1974). It, too, relied on 49 U. S. C. § 304 
(e), on 49 CFR § 1057.4, and on its earlier Alford case. 
It emphasized its observation in Alford, 470 F. 2d, at 135, 
quoting the trial court in that case, that the intent of the 
regulations “ ‘was to make sure that licensed carriers 
would be responsible in fact, as well as in law, for the 
maintenance of leased equipment and the supervision of 
borrowed drivers.’ ” Pet. for Cert. A-10. It felt that 
“control and cost bearing” were related, and that the 
regulations required the party with the duty of responsi-
bility and control under the statute “to internalize the 
cost of any breach of this duty.” Id., at A-12. It 
reasoned that inasmuch as Brada Miller had agreed to 
bear the costs of its own negligence, it had assumed con-
trol and responsibility and that the indemnification clause 
therefore was ineffective.

Because the Court of Appeals asserted, ibid., that 
Alford could not be distinguished from Allstate Ins. Co. v. 
Alterman Transport Lines, Inc., 465 F. 2d 710 (CA5 
1972), we granted certiorari.6 420 U. S. 971 (1975).

6 Despite the presence of some distinguishing features, and despite 
some attempts to distinguish, cases seemingly consistent with the 
decision below are Denver Midwest Motor Freight, Inc. y. Bus-
boom Trucking, Inc., 190 Neb. 231, 207 N. W. 2d 368 (1973), and 
Gordon Leasing Co. n . Navajo Freight Lines, 130 N. J. Super. 290, 
326 A. 2d 114 (1974). Seemingly opposed, in addition to Alterman, 
are Carolina Freight Carriers Corp. n . Pitt County Transportation 
Co., 492 F. 2d 243 (CA4 1974), cert, pending, No. 73-1750; 
Indiana Refrigerator Lines, Inc. n . Dalton, 516 F. 2d 795 (CA6 
1975), cert, pending, No. 75-211; Indiana Ins. Co. v. Parr Truck-
ing Service, Inc., 510 F. 2d 490, 494 (CA6 1975); Jones Truck 
Lines, Inc. n . Ryder Truck Lines, Inc., 507 F. 2d 100 (CA6 1974), 



TRANSAMERICAN FREIGHT v. BRADA MILLER 35

28 Opinion of the Court

II
The issue before us, therefore, is whether the indemni-

fication provision in the lease agreement between Brada 
Miller and Transamerican violates the Commission’s ap-
plicable regulation and, as a consequence, is contrary to 
public policy and unenforceable. In order to place the 
issue in proper perspective, we note, initially, certain 
general aspects of motor carrier operations.

Demand for a motor carrier’s services may fluctuate 
seasonally or day by day. Keeping expensive equipment 
operating at capacity, and avoiding the waste of resources 
attendant upon empty backruns and idleness, are neces-
sary and continuing objectives. It is natural, therefore, 
that a carrier that finds itself short of equipment neces-
sary to meet an immediate demand will seek the use of a 
vehicle not then required by another carrier for its opera-
tions, and the latter will be pleased to accommodate. 
Each is thereby advantaged.

A lease of equipment, which is permissible under de-
fined circumstances, must be distinguished, however, 
from a sharing or lending of operating authority, which 
is not permitted. Under the Motor Carrier Act, 1935, 

pet. for cert, pending, No. 74—973; Cooper-Jarrett, Inc. n . J. Miller 
Corp., 70 Mise. 2d 88, 332 N. Y. S. 2d 177 (1972); Newsome v. Sur-
ratt, 237 N. C. 297, 74 S. E. 2d 732 (1953); Continental Ins. Co. v. 
Daily Express, Inc., 68 Wis. 2d 581, 229 N. W. 2d 617 (1975). See 
General Expressways, Inc. v. Schreiber Freight Lines, Inc., 377 F. 
Supp. 1159 (ND Ill. 1974), where a District Court in the Seventh 
Circuit reached the conclusion that the indemnification agreement 
was not unenforceable as against public policy. See also Watkins 
Motor Lines, Inc. v. Zero Refrigerated Lines, 381 F. Supp. 363 (ND 
Ill. 1974), aff’d, 525 F. 2d 538 (CA7 1975), involving an indemnifica-
tion contract that accompanied an interchange agreement. The 
Seventh Circuit itself concluded that the indemnification agreement 
“serves a useful purpose and must be upheld.” Id., at 540. The 
Circuit’s earlier contrary decision in Alford, it was felt, was 
“inapposite.”
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49 Stat. 543, as amended, 49 U. S. C. §§ 301-327, only a 
properly certificated carrier may haul freight in interstate 
or foreign commerce. Each certificate is limited as to 
routes, destinations, and classes of freight. 49 U. S. C. 
§ 308 (a). See Nelson, Inc. n . United States, 355 U. S. 
554 (1958); Kreider Truck Service, Inc., Extension—Lard 
Oils, 82 M. C. C. 565 (1960). As a consequence, the 
Commission has developed and designed its responsibility- 
and-control regulations in order to prevent a sharing of 
operating authority under the guise of a lease of equip-
ment. With only special exceptions, the regulations re-
quire the lessee to ship under its own bill of lading, to 
compensate the lessor on an established basis, to inspect 
the equipment, and to assume full control and responsi-
bility for the operation. 49 CFR §§ 1057.3 (a) and 
1057.4. The regulations, however, do not require the 
lessee itself to operate the equipment; the lessor may 
perform that task by furnishing the driver with the 
equipment. But the lessee must assume the responsi-
bility for the shipment and have full authority to con-
trol it.

Ill
The regulations were formulated in the 1950’s in the 

rulemaking procedure known as Ex parte No. MC-43. 
See Lease and Interchange of Vehicles by Motor Carriers, 
51 M. C. C. 461 (1950); 52 M. C. C. 675 (1951); 64 
M. C. C. 361 (1955); and 68 M. C. C. 553 (1956). The 
initial formulation was sustained, against a variety of 
attacks, in American Trucking Assns. v. United States, 
344 U. S. 298 (1953). There the Court outlined as back-
ground “the existing conditions of the motor truck in-
dustry and its regulation.” Id., at 302. It referred to 
the development of the practice by authorized carriers 
of using nonowned equipment by interchange and by 
leasing. Id., at 303. “The use of nonowned equipment
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by authorized carriers is not illegal, either under the Act 
or the rules under consideration.” Id., at 303-304 (foot-
note omitted). But it noted that the record in that case 
contained proof of abuses and evasions of certificated 
authority and of safety requirements, difficulties in the 
fixing of the lessee’s responsibility, and other problems. 
Id., at 304-306.

After a detailed examination of the proceedings of the 
Commission that resulted in the promulgation of the pro-
tective provisions at issue in this case, the Court ob-
served: “The purpose of the rules is to protect the in-
dustry from practices detrimental to the maintenance of 
sound transportation services consistent with the regula-
tory system,” and to assure safety of operation. Id., at 
310. “So the rules in question are aimed at conditions 
which may directly frustrate the success of the regulation 
undertaken by Congress.” Id., at 311. It is apparent, 
therefore, that sound transportation services and the 
elimination of the problem of a transfer of operating 
authority, with its attendant difficulties of enforcing 
safety requirements and of fixing financial responsibility 
for damage and injuries to shippers and members of the 
public, were the significant aims and guideposts in the 
development of the comprehensive rules.

It is likewise apparent that an important feature of 
the remedy the Commission devised to eliminate the un-
desirable practices was the rule that any lease in which 
the lessor furnished the driver was to be one for 30 days 
or more. See 49 CFR §§ 1057.3 (a) and 1057.4 (a)(3). 
This served to eliminate the “hard core of the problem,” 
that is, “the owner-operator trip lease and its attendant 
evils.” 68 M. C. C., at 555. It was effectuated by the 
provisions, some mentioned above, that the lease be in 
writing and negotiated in advance; that the equipment 
be identified as that of the lessee; that the lease provide 
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for payment to the lessor at a specified rate; that the 
lessee conduct a safety inspection before taking posses-
sion; and that the lessee have control and responsibility 
for the operation of the equipment.

Obviously, the inspection requirement of § 1057.4 (c), 
applicable to carriers to which § 1057.3 (a) relates, is of 
distinct importance. It is addressed in part to any ap-
prehension that a lessor might furnish equipment less 
reliable than that of the certificated lessee. And the 
requirement that the lessee assume control and responsi-
bility tends to assure that a party directly responsible to 
the Commission is in actual charge of the operation.

IV
In light of this background—the early conditions in 

the industry, the problems that existed, the rules that 
were evolved to resolve those problems, and the purpose 
of the rules—we turn specifically to the indemnification 
clause in the Brada Miller-Transamerican lease.

A. Whether the presence of an indemnification clause 
conflicts with the lease’s further provision, required by 
§ 1057.3 (a), that the lessee shall have full operational 
control and responsibility, was a question not directly 
addressed in Ex parte No. MC-^3. We readily con-
clude, however, that the two provisions are not in 
conflict and that the indemnification clause does not 
impinge upon the requirements of the lease and of 
§ 1057.3 (a) that operational control and responsibility 
be in the lessee. Paragraph 4 of the lease is, of course, 
express and clear. The parties agreed in writing that 
“the control and responsibility for the operation of said 
equipment” were in Transamerican, as lessee. This is 
what § 1057.3 (a) requires and it is all that it formally 
requires. Moreover, added to the bare words of assump-
tion of control and responsibility, was the specification that
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this was directed “to the public, shippers and Interstate 
Commerce Commission.” The separate indemnification 
clause in the subsequent paragraph 9 of the lease did not 
affect this basic responsibility of the lessee to the public; 
it affected only the relationship between the lessee and 
the lessor. The final sentence of paragraph 9 made this 
clear:

“Nothing in this paragraph 9 contained shall be 
construed to in anywise limit the liability of [Trans- 
american] to the public in connection with the use 
of said equipment under this Agreement.”

And in this very case it was Transamerican which de-
fended the Wear suit and settled it.

It is to be acknowledged, to be sure, that the lessor’s 
furnishing of a driver allows an aspect of control, in a 
sense, to remain in the lessor. But this is ministerial 
control, not control of the kind with which the Commis-
sion was concerned in Ex parte No. MC-^S. Its con-
cern, as we have noted, was with operating authority, 
with routes and destinations and classes of freight, with 
the integrity of certifications, and with that ultimate 
control in the lessee that makes and keeps it responsible 
to the public, the shipper, and the Commission. The 
Commission observed:

“It now seems to be accepted that when an author-
ized carrier furnishes service in vehicles owned and 
operated by others, he must control the service to 
the same extent as if he owned the vehicles, but 
need control the vehicles only to the extent neces-
sary to be responsible to the shipper, the public, 
and this Commission for the transportation.” 52 
M. C. C., at 681.

The regulations do not expressly prohibit an indemni-
fication provision in the agreement between the lessor 
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and the lessee. In fact, they neither sanction nor forbid 
it. It would seem to follow, then, that the mere pres-
ence of a clause such as the one here—that the lessor 
is to bear the burden of its own negligence—does not, 
in and of itself, offend the regulations so long as the 
lessee does not absolve itself from the duties to the pub-
lic and to shippers imposed upon it by the Commission’s 
regulations. This is not to say, of course, that the 
presence of an indemnification clause, or its character, 
may not be a factor to be considered in determining 
whether a particular arrangement between carriers is 
an illegal sharing of operating authority or is a legal 
lease of equipment.

The Commission, on occasion, has considered an in-
demnification clause as one element, among others, that 
may demonstrate lack of control and responsibility in 
the lessee. See Tanksley Transfer Co. Extension— 
Points in Four States, 110 M. C. C. 674, 678-679 (1969); 
Diamond Transportation System, Inc., Extension—Wis-
consin and Oklahoma Origins, 117 M. C. C. 706, 712-713 
(1973). But the Commission has never condemned the 
indemnification clause in isolation.

Although one party is required by law to have control 
and responsibility for conditions of the vehicle, and to 
bear the consequences of any negligence, the party re-
sponsible in law to the injured or damaged person may 
seek indemnity from the party responsible in fact. The 
indemnification agreement violates the Commission rules 
only if accompanied by other indicia demonstrating that 
the lessor was in control of the service provided as well 
as of the physical operation of the vehicle. But the 
clause in isolation—as framed by the issue before the 
District Court on the motion for summary judgment, 
and before the Court of Appeals, and now before us— 
does not do so.
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B. We similarly conclude that the indemnification 
clause by itself does not conflict with the regulations’ 
safety provisions. Safety in motor vehicle operation, of 
course, was an important concern of the Commission in 
its development of the equipment-leasing regulations. 
American Trucking Assns. v. United States, 344 U. S., at 
305; 52 M. C. C., at 686-696. This concern is reflected 
in the provisions of §§ 1057.4 (c) and 1057.4 (e) relating, 
respectively, to vehicle inspections and driver familiarity 
with safety regulations. These provisions apply regard-
less of the existence of an indemnification agreement, 
and the lessee may fully comply with the require-
ments of the regulations despite its having contracted 
for indemnification.

An indemnification provision with respect to the les-
sor’s negligence does not necessarily tend to lessen opera-
tional safety. On the contrary, it may increase it. The 
lessor, as a general rule, is the party more familiar with 
the equipment it leases and with the experience, ability, 
and record of the driver it furnishes. An agreement 
placing the ultimate financial responsibility upon the 
negligent lessor thus may have a tendency to provide 
greater protection to the public and to shippers. At the 
same time, the lessee’s control and responsibility may 
then become more meaningful. It may also be said that 
the indemnification provision produces an additional 
source of funds for the one who is damaged or injured. 
These, of course, are factors that are pertinent in the 
evaluation of administrative policy; they are not now 
for this Court to evaluate. We hold only that the pres-
ence in an equipment lease of an indemnification clause 
directed to the lessor’s negligence is not in conflict with 
the safety concerns of the Commission or with the regu-
lations it has promulgated.
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We utter a word of caution: our decision is not to be 
regarded as an indication that the Commission, if it so 
chooses upon study of the problem, may not one day 
regulate or even proscribe indemnification as between 
lessee and lessor.7 We merely hold that the present 
regulations may not be so interpreted. See Chicago, R. 
I. & P. R. Co. v. Chicago, B. & Q. R. Co., 437 F. 2d 6, 
9-10 (CA7), cert, denied, 402 U. S. 996 (1971).

We therefore find ourselves in disagreement with the 
Court of Appeals. We emphasize that our disagreement 
must be viewed in the light of the narrow character of 
the Court of Appeals’ holding to the effect that the in-
demnification clause in this particular agreement, in iso-
lation, served to circumvent the regulations and was 
against public policy and was unenforceable. It is with 
that holding that we disagree and we reverse. Other is-
sues raised by Transamerican’s cross-claim and Brada 
Miller’s answer thereto, as the parties recognize, remain 
undetermined. Among these, seemingly, are the ques-
tions whether the negligence that caused Wear’s injury 
was that of Brada Miller, and whether the agreement, as 
a whole, was a legal lease of equipment or was an illegal

7 The Commission and the United States in their joint brief as 
amici curiae submit that the indemnification clause by itself is not 
in violation of the regulations. They acknowledge that the current 
regulations do not specifically determine the issue before us; that on 
some occasion in the future the Commission may consider the 
promulgation of rules that bear upon indemnification agreements; 
and that, if so, it is possible that the Commission may come to one 
conclusion with respect to a provision protecting the lessee against 
the consequences of its own negligence, and to an opposite con-
clusion with respect to a provision relating to the negligence of the 
lessor. We note the Commission’s submission here in view of the 
longstanding and recognized rule of deference. Bowles v. Seminole 
Rock Co., 325 U. S. 410, 414 (1945); Udall n . Tallman, 380 U. S. 1, 
16-17 (1965).
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sharing of operating authority. We express no view as 
to those issues; they are to be resolved upon remand.

The judgment of the Court of Appeals is reversed, and 
the case is remanded for further proceedings.

It is so ordered.

Mr . Justice  Dougla s  concurs in the judgment.
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TURNER v. DEPARTMENT OF EMPLOYMENT 
SECURITY OF UTAH et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF UTAH

No. 74-1312. Decided November 17, 1975

Utah statute making pregnant women ineligible for unemployment 
compensation for a period extending from 12 weeks before the 
expected date of childbirth until six weeks after childbirth, held 
violative of the Due Process Clause of the Fourteenth Amendment 
as incorporating a conclusive presumption that women are unable 
to work during the 18-week period because of pregnancy and 
childbirth. Cleveland Board of Education v. LaFleur, 414 U. S. 
632.

Certiorari granted; 531 P. 2d 870, vacated and remanded.

Per  Curiam .
The petitioner, Mary Ann Turner, challenges the con-

stitutionality of a provision of Utah law that makes 
pregnant women ineligible for unemployment benefits 
for a period extending from 12 weeks before the ex-
pected date of childbirth until a date six weeks after 
childbirth. Utah Code Ann. § 35-4-5 (h)(1) (1974).

The petitioner was separated involuntarily from her 
employment on November 3, 1972, for reasons unrelated 
to her pregnancy. In due course she applied for unem-
ployment compensation and received benefits until March 
11, 1973, 12 weeks prior to the expected date of the birth 
of her child. Relying upon § 35-4-5 (h)(1), the re-
spondent Department of Employment Security ruled 
that she was disqualified from receiving any further pay-
ments after that date and until six weeks after the date 
of her child’s birth. Thereafter, Mrs. Turner worked 
intermittently as a temporary clerical employee. After 
exhausting all available administrative remedies, the 
petitioner appealed the respondents’ rulings to the Utah
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Supreme Court, claiming that the statutory provision 
deprived her of protections guaranteed by the Fourteenth 
Amendment. The state court rejected her contentions, 
ruling that the provision violated no constitutional guar-
antee. 531 P. 2d 870. The petition for certiorari now 
before us brings the constitutional issues here.

The Utah unemployment compensation system grants 
benefits to persons who are unemployed and are avail-
able for employment. Utah Code Ann. § 35-4-4 (c) 
(1974). One provision of the statute makes a woman 
ineligible to receive benefits “during any week of unem-
ployment when it is found by the commission that her 
total or partial unemployment is due to pregnancy.” 
§ 35-4-5 (h)(2). In contrast to this requirement of an 
individualized determination of ineligibility, the chal-
lenged provision establishes a blanket disqualification 
during an 18-week period immediately preceding and 
following childbirth. § 35-4-5 (h)(1). The Utah Su-
preme Court’s opinion makes clear that the challenged 
ineligibility provision rests on a conclusive presumption 
that women are “unable to work” during the 18-week 
period because of pregnancy and childbirth.*  See 531 
P. 2d, at 871.

*The respondents contend that the challenged provision is a 
limitation on the coverage of the Utah unemployment compensation 
system and not a presumption of unavailability for employment 
based on pregnancy. This characterization of the statute, advanced 
in an attempt to analogize the provision to the law upheld in 
Geduldig v. Aiello, 417 U. S. 484, conflicts with the respondents’ 
argument to the Utah Supreme Court. Before that court respond-
ents claimed that “ ‘near term pregnancy is an endemic condition 
relating to employability.’ ” The Utah Supreme Court’s decision is 
premised on the impact of pregnancy on a woman’s ability to work. 
Its opinion makes no mention of coverage limitations or insurance 
principles central to Aiello. The construction of the statute by the 
State’s highest court thus undermines the respondents’ belated claim 
that the provision can be analogized to the law sustained in Aiello.
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The presumption of incapacity and unavailability for 
employment created by the challenged provision is vir-
tually identical to the presumption found unconstitu-
tional in Cleveland Board of Education v. LaFleur, 414 
U. S. 632. In LaFleur, the Court held that a school 
board’s mandatory maternity leave rule which required 
a teacher to quit her job several months before the ex-
pected birth of her child and prohibited her return to 
work until three months after childbirth violated the 
Fourteenth Amendment. Noting that “freedom of per-
sonal choice in matters of marriage and family life is 
one of the liberties protected by the Due Process Clause,” 
414 U. S., at 639, the Court held that the Constitution 
required a more individualized approach to the question 
of the teacher’s physical capacity to continue her em-
ployment during pregnancy and resume her duties after 
childbirth since “the ability of any particular pregnant 
woman to continue at work past any fixed time in her 
pregnancy is very much an individual matter.” Id., 
at 645.

It cannot be doubted that a substantial number of 
women are fully capable of working well into their last- 
trimester of pregnancy and of resuming employment 
shortly after childbirth. In this very case Mrs. Turner 
was employed intermittently as a clerical worker for 
portions of the 18-week period during which she was 
conclusively presumed to be incapacitated. The Four-
teenth Amendment requires that unemployment compen-
sation boards no less than school boards must achieve 
legitimate state ends through more individualized means 
when basic human liberties are at stake. We conclude 
that the Utah unemployment compensation statute’s in-
corporation of a conclusive presumption of incapacity 
during so long a period before and after childbirth is 
constitutionally invalid under the principles of the 
LaFleur case.
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Accordingly, the writ of certiorari is granted, the 
judgment is vacated, and the case is remanded to the 
Supreme Court of Utah for further proceedings not in-
consistent with this opinion.

So ordered.

The  Chief  Just ice  and Mr . Just ice  Blackmun  
would not summarily vacate the judgment of the Su-
preme Court of Utah. Instead, they would grant cer-
tiorari and set the case for full briefing and oral 
argument.

Mr . Justice  Rehnquist  dissents.
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ROSE, WARDEN v. LOCKE

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT

No. 74-1451. Decided November 17, 1975

Tennessee statute proscribing “crime against nature” held not un-
constitutionally vague as applied to cunnilingus, satisfying as it 
does the due process standard of giving sufficient warning that 
men may so conduct themselves as to avoid that which is for-
bidden. Viewed against that standard, the challenged statutory 
phrase is no vaguer than many other terms describing criminal 
offenses at common law, which are now codified in criminal codes. 
Moreover, the Tennessee Supreme Court by previously rejecting 
claims that the statute was to be narrowly applied has given 
sufficiently clear notice that it would be held applicable to acts 
such as those involved here when such a case as this arose. 
Wainwright v. Stone, 414 U. S. 21, and Bouie v. City of Columbia, 
378 U. S. 347, distinguished.

Certiorari granted; 514 F. 2d 570, reversed.

Per  Curiam .
Respondent was convicted in the Criminal Court for 

Knox County, Tenn., of having committed a “crime 
against nature” in violation of Tenn. Code Ann. § 39-707 
(1955).1 The evidence showed that he had entered the 
apartment of a female neighbor late at night on the pre-
text of using the telephone. Once inside, he produced a 
butcher knife, forced his neighbor to partially disrobe, 
and compelled her to submit to his twice performing 
cunnilingus upon her. He was sentenced to five to seven 
years’ imprisonment. The Tennessee Court of Criminal 
Appeals affirmed the conviction, rejecting respondent’s 

1 “39-707. Crimes against nature—Penalty.—Crimes against 
nature, either with mankind or any beast, are punishable by im-
prisonment in the penitentiary not less than five (5) years nor 
more than fifteen (15) years.”
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claim that the Tennessee statute’s proscription of “crimes 
against nature” did not encompass cunnilingus, as well 
as his contention that the statute was unconstitutionally 
vague. 501 S. W. 2d 826 (1973). The Supreme Court 
of Tennessee denied review.

Respondent renewed his constitutional claim in a peti-
tion for a writ of habeas corpus filed in the District Court 
for the Eastern District of Tennessee.2 The District 
Court denied respondent’s petition, holding that when 
considered in light of previous interpretations by the 
courts of Tennessee, § 39-707 was “not unconstitutionally 
vague nor impermissibly overbroad.”

Respondent appealed to the Court of Appeals for the 
Sixth Circuit, and that court sustained his constitutional 
challenge. Believing that the statutory term “crimes 
against nature” could not “in and of itself withstand a 
charge of unconstitutional vagueness” and being unable 
to find any Tennessee opinion previously applying the 
statute to the act of cunnilingus, the Court of Appeals 
held that the statute failed to give respondent “fair 
warning.” 514 F. 2d 570 (1975).

It is settled that the fair-warning requirement em-
bodied in the Due Process Clause prohibits the States 
from holding an individual “criminally responsible for 
conduct which he could not reasonably understand to be 
proscribed.” United States v. Harriss, 347 U. S. 612, 617 
(1954); see Wainwright v. Stone, 414 U. S. 21, 22 (1973). 
But this prohibition against excessive vagueness does not 
invalidate every statute which a reviewing court believes 
could have been drafted with greater precision. Many 

2 Respondent also sought relief on the theory that he was denied 
due process of law because he was convicted on the uncorroborated 
testimony of his victim. The District Court dismissed this ground 
as failing “to state a claim of constitutional significance,” and 
respondent does not appear to have pursued it.



50 OCTOBER TERM, 1975

Per Curiam 423 U. S.

statutes will have some inherent vagueness, for “[i]n most 
English words and phrases there lurk uncertainties.” 
Robinson v. United States, 324 U. S. 282, 286 (1945). 
Even trained lawyers may find it necessary to consult 
legal dictionaries, treatises, and judicial opinions be-
fore they may say with any certainty what some statutes 
may compel or forbid. Cf. Nash v. United States, 229 
U. S. 373 (1913); United States v. National Dairy Corp., 
372 U. S. 29 (1963). All the Due Process Clause re-
quires is that the law give sufficient warning that men 
may conduct themselves so as to avoid that which is 
forbidden.3

Viewed against this standard, the phrase “crimes against 
nature” is no more vague than many other terms used to 
describe criminal offenses at common law and now codi-
fied in state and federal penal codes. The phrase has 
been in use among English-speaking people for many 
centuries, see 4 W. Blackstone, Commentaries *216, and 
a substantial number of jurisdictions in this country con-
tinue to utilize it. See Note, The Crimes Against Na-
ture, 16 J. Pub. L. 159, 162 n. 19 (1967). Anyone who 
cared to do so could certainly determine what particular 
acts have been considered crimes against nature, and 
there can be no contention that the respondent’s acts 
were ones never before considered as such. See, e. g., 
Comer v. State, 21 Ga. App. 306, 94 S. E. 314 (1917); 
State n . Townsend, 145 Me. 384, 71 A. 2d 517 (1950).

Respondent argued that the vice in the Tennessee stat-
ute derives from the fact that jurisdictions differ as to 
whether “crime against nature” is to be narrowly applied 
to only those acts constituting the common-law offense 

3 This is not a case in which the statute threatens a funda-
mental right such as freedom of speech so as to call for any special 
judicial scrutiny, see Smith v. Goguen, 415 U. S. 566, 572-573 
(1974).
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of sodomy, or is to be broadly interpreted to encompass 
additional forms of sexual aberration. We do not under-
stand him to contend that the broad interpretation is 
itself impermissibly vague; nor do we think he could 
successfully do so. We have twice before upheld statutes 
against similar challenges. In State v. Crawford, 478 
S. W. 2d 314 (1972), the Supreme Court of Missouri re-
jected a claim that its crime-against-nature statute was 
so devoid of definition as to be unconstitutional, pointing 
out that its provision was derived from early English law 
and broadly embraced sodomy, bestiality, buggery, fella-
tio, and cunnilingus within its terms. We dismissed the 
appeal from this judgment as failing to present a substan-
tial federal question. Crawford v. Missouri, 409 U. S. 
811 (1972); see Hicks v. Miranda, 422 U. S. 332, 343-345 
(1975). And in Wainwright v. Stone, supra, we held 
that a Florida statute proscribing “the abominable and 
detestable crime against nature” was not unconstitution-
ally vague, despite the fact that the State Supreme 
Court had recently changed its mind about the statute’s 
permissible scope.

The Court of Appeals, relying on language in Stone, 
apparently believed these cases turned upon the fact that 
the state courts had previously construed their statutes 
to cover the same acts with which the defendants therein 
were charged. But although Stone demonstrated that 
the existence of previous applications of a particular stat-
ute to one set of facts forecloses lack-of-fair-warning 
challenges to subsequent prosecutions of factually iden-
tical conduct, it did not hold that such applications were 
a prerequisite to a statute’s withstanding constitutional 
attack. If that were the case it would be extremely 
difficult ever to mount an effective prosecution based 
upon the broader of two reasonable constructions of 
newly enacted or previously unapplied statutes, even 
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though a neighboring jurisdiction had been applying the 
broader construction of its identically worded provision 
for years.

Respondent seems to argue instead that because some 
jurisdictions have taken a narrow view of “crime against 
nature” and some a broader interpretation, it could 
not be determined which approach Tennessee would 
take, making it therefore impossible for him to know if 
§ 39-707 covered forced cunnilingus. But even as-
suming the correctness of such an argument if there 
were no indication which interpretation Tennessee might 
adopt, it is not available here. Respondent is simply 
mistaken in his view of Tennessee law. As early as 
1955 Tennessee had expressly rejected a claim that 
“crime against nature” did not cover fellatio, repu-
diating those jurisdictions which had taken a “narrow 
restrictive definition of the offense.” Fisher v. State, 
197 Tenn. 594, 277 S. W. 2d 340. And four years 
later the Tennessee Supreme Court reiterated its view 
of the coverage intended by § 39-707. Emphasizing 
that the Tennessee statute’s proscription encompasses 
the broad meaning, the court quoted from a Maine 
decision it had earlier cited with approval to the effect 
that “ ‘the prohibition brings all unnatural copulation 
with mankind or a beast, including sodomy, within its 
scope.’ ” Sherrill v. State, 204 Tenn. 427, 429, 321 S. W. 
2d 811, 812 (1959), quoting from State v. Cyr, 135 Me. 
513, 198 A. 743 (1938). And the Maine statute, which 
the Tennessee court had at that point twice equated with 
its own, had been applied to cunnilingus before either 
Tennessee decision. State n . Townsend, supra. Thus, 
we think the Tennessee Supreme Court had given suffi-
ciently clear notice that § 39-707 would receive the 
broader of two plausible interpretations, and would be 
applied to acts such as those committed here when such 
a case arose.
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This also serves to distinguish this case from Bouie v. 
City of Columbia, 378 U. S. 347 (1964), a decision the 
Court of Appeals thought controlling. In Bouie, the 
Court held that an unforeseeable judicial enlargement 
of a criminal statute narrow and precise on its face 
violated the Due Process Clause. It pointed out that 
such a process may lull “the potential defendant into a 
false sense of security, giving him no reason even to 
suspect that conduct clearly outside the scope of the 
statute as written will be retroactively brought within 
it by an act of judicial construction/ 378 U. S., at 352. 
But as we have noted, respondent can make no claim 
that § 39-707 afforded no notice that his conduct might 
be within its scope. Other jurisdictions had already 
reasonably construed identical statutory language to 
apply to such acts. And given the Tennessee court’s 
clear pronouncements that its statute was intended to 
effect broad coverage, there was nothing to indicate, 
clearly or otherwise, that respondent’s acts were outside 
the scope of § 39-707. There is no possibility of retro-
active lawmaking here. See 378 U. S., at 353-354. Ac-
cordingly, the petition for certiorari and respondent’s 
motion to proceed in forma pauperis are granted, and 
the judgment of the Court of Appeals is reversed.

So ordered.

Mr . Justice  Brennan , with whom Mr . Just ice  Mar -
shall  concurs, dissenting.

I dissent from the Court’s summary reversal. The 
offense of “crimes against nature” at common law was 
narrowly limited to copulation per anum. American 
jurisdictions, however, expanded the term—some broadly 
and some narrowly—to include other sexual “aberrations.” 
Of particular significance for this case, as the Court of 
Appeals accurately stated, “courts have differed widely 
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in construing the reach of ‘crimes against nature’ to 
cunnilingus.” 514 F. 2d 570, 571.

The Court holds, however, that because “[o]ther juris-
dictions had already reasonably construed identical stat-
utory language to apply to [cunnilingus] . . . given the 
Tennessee court’s clear pronouncements that its statute 
was intended to effect broad coverage, there was nothing 
to indicate, clearly or otherwise, that respondent’s acts 
were outside the scope of § 39-707.” Ante, at 53. In 
other words the traditional test of vagueness—whether 
the statute gives fair warning that one’s conduct is crim-
inal—is supplanted by a test of whether there is anything 
in the statute “to indicate, clearly or otherwise, that 
respondent’s acts were outside the scope of” the statute. 
This stands the test of unconstitutional vagueness on 
its head. And this startling change in vagueness law is 
accompanied by the equally startling holding that, al-
though the Tennessee courts had not previously con-
strued “crimes against nature” to include cunnilingus, 
respondent cannot be heard to claim that § 39-707 
therefore afforded no notice that his conduct fell within 
its scope, because he was on notice that Tennessee courts 
favored a broad reach of “crimes against nature” and 
other state courts favoring a broad reach had construed 
their state statutes to include cunnilingus.

Yet these extraordinary distortions of the principle 
that the Due Process Clause prohibits the States from 
holding an individual criminally responsible for conduct 
when the statute did not give fair warning that the con-
duct was criminal, are perpetrated without plenary re-
view affording the parties an opportunity to brief and 
argue the issues orally. It is difficult to recall a more 
patent instance of judicial irresponsibility. For without 
plenary review the Court announces today, contrary to 
our prior decisions, that even when the statute he is 
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charged with violating fails of itself to give fair warning, 
one acts at his peril if the state court has indicated a 
tendency to construe the pertinent statute broadly, and 
some other state court of like persuasion has construed 
its state statute to embrace the conduct made the subject 
of the charge. I simply cannot comprehend how the fact 
that one state court has judicially construed its other-
wise vague criminal statute to include particular con-
duct can, without explicit adoption of that state court’s 
construction by the courts of the charging State, render 
an uninterpreted statute of the latter State also suffi-
ciently concrete to withstand a charge of unconstitu-
tional vagueness. But apart from the merits of the 
proposition, surely the citizens of this country are en-
titled to plenary review of its soundness before being 
required to attempt to conform their conduct to this 
drastically new standard. Today’s holding surely flies 
in the face of the line of our recent decisions that have 
struck down statutes as vague and overbroad, although 
other state courts had previously construed their like 
statutes to withstand challenges of vagueness and over-
breadth. See, e. g., the “abusive language” decisions 
of which Gooding v. Wilson, 405 U. S. 518 (1972), is 
illustrative.

Nor will the Court’s assertions that the Tennessee 
courts had in any event in effect construed the Tennessee 
statute to include cunnilingus withstand analysis. The 
Court relies on a 1955 Tennessee decision that had held 
that “crimes against nature” include fellatio, the Ten-
nessee court rejecting the contention that the statute 
was limited to the common-law copulation-per-amzm 
scope of the phrase. The Tennessee court in that 
opinion cited a Maine case, decided in 1938, State n . Cyr, 
135 Me. 513, 198 A. 743, where the Maine court had 
applied a “crimes against nature” statute to fellatio.
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But the Tennessee court did not also cite a 1950 Maine 
decision, State v. Townsend, 145 Me. 384, 71 A. 2d 
517, that applied Maine’s “crimes against nature” 
statute to cunnilingus. Fisher n . State, 197 Tenn. 594, 
277 S. W. 2d 340 (1955). Four years later, in 1959, in 
another fellatio case, the Tennessee court again made no 
mention of Townsend, although quoting from Cyr’s hold-
ing that the Maine statute applies to “ ‘all unnatural copu-
lation with mankind or a beast, including sodomy.’ ” 
Sherrill v. State, 204 Tenn. 427,429, 321 S. W. 2d 811, 812 
(1959). Despite this significant failure of the Tennessee 
court to cite Townsend, and solely on the strength of the 
Tennessee court’s general “equating” of the Maine stat-
ute with the Tennessee statute, this Court holds today 
that respondent had sufficient notice that the Tennessee 
statute would receive a “broad” interpretation that 
would embrace cunnilingus.

This 1974 attempt to bootstrap 1950 Maine law for 
the first time into the Tennessee statute must obviously 
fail if the principle of fair warning is to have any mean-
ing. When the Maine court in 1938 applied its statute 
broadly to all “unnatural copulation,” nothing said by 
the Maine court suggested that that phrase reached 
cunnilingus. The common-law “crime against nature,” 
limited to copulation per anum, required penetration as 
an essential element. In holding that a “broad” reading 
of that phrase should encompass all unnatural copula-
tion including fellatio—copulation per os—Maine could 
not reasonably be understood as including cunnilingus in 
that category. Other jurisdictions, though on their 
State’s particular statutory language, have drawn that 
distinction. See, e. g., Riley n . Garrett, 219 Ga. 345, 133 
S. E. 2d 367 (1963); State v. Tarrant, 83 Ohio App. 199, 
80 N. E. 2d 509 (1948). Thus, when the Tennessee 
court in 1955 adopted the language of Maine’s 1938 Cyr 
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case, a Tennessee citizen had at most notice of develop-
ments in Maine law through 1938. That Maine subse-
quently in 1950 applied its statute to cunnilingus is 
irrelevant, for such subsequent developments were not 
“adopted” by the Tennessee court until the case before 
us. Indeed, the Tennessee court’s failure in its 1955 
Fisher opinion to cite Townsend, Maine’s 1950 cunnilin-
gus decision, although citing Cyr, Maine’s 1938 fellatio 
decision, more arguably was notice that the Tennessee 
courts considered fellatio but not cunnilingus as within 
the nebulous reach of the Tennessee statute.

Moreover, I seriously question the Court’s assumption 
that the “broad interpretation” of the phrase “crime 
against nature” is not unconstitutionally vague. The 
Court’s assumption rests upon two supposed precedents: 
(1) this Court’s dismissal for want of a substantial fed-
eral question of the appeal in Crawford v. Missouri, 409 
U. S. 811 (1972), and (2) the Court’s per curiam opinion 
in Wainwright v. Stone, 414 U. S. 21 (1973). That re-
liance is plainly misplaced.

In Crawford, the appellant had been convicted of 
coercing a mentally retarded individual to perform fella-
tio on appellant. The Supreme Court of Missouri did 
not, as the Court implies, for the first time in that case 
adopt a “broad” construction of its statute and apply 
that construction in appellant’s case. Rather, the Su-
preme Court of Missouri first noted that the original 
statute, probably reaching only the common-law “crime 
against nature,” had been legislatively amended in ex-
press terms to expand the offense to conduct committed 
“with the sexual organs or with the mouth,” thereby 
“enlarg[ing] the common law definition of the crime ....” 
State v. Crawford, 478 S. W. 2d 314, 317 (Mo. 1972). 
Moreover, the court, observing that a “court’s construc-
tion of statutory language becomes a part of the statute 
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‘as if it had been so amended by the legislature,’ ” ibid. 
(citations omitted), stated that in the 60 years since that 
amendment, the Missouri courts had “adjudicated” that 
the statute embraced “bestiality, buggery, fellatio . . . 
and cunnilingus,” id., at 318, and that “[a]t least five 
[Missouri] cases have specifically held that the act 
charged [against appellant] is within the statute.” Id., 
at 319. In light of that prior judicial and legislative 
construction of the statutory phrase, and its specific prior 
application to acts identical to the appellant’s, the dis-
missal in Crawford simply cannot be treated as holding 
that the phrase “crime against nature” is not in itself 
vague.

Wainwright n . Stone, as Mr . Justic e Stew art  cor-
rectly observes, also involved a statute already construed 
to cover the conduct there in question. Indeed, it was 
for that very reason that we held that the “judgment of 
federal courts as to the vagueness or not of a state statute 
must be made in the light of prior state constructions of 
the statute.” 414 U. S., at 22. The reversal of the 
Court of Appeals’ holding finding the statute unconsti-
tutional was explicitly based on the fact that the state 
statute had previously been applied to identical conduct, 
which decisions “require [d] reversal” in Wainwright 
since they put the particular conduct expressly within 
the statute. Id., at 22-23.*

* Admittedly, as the Court notes, a holding that prior application 
of a statute to identical conduct renders a statute sufficiently definite 
as to that conduct does not necessarily mean that in the absence 
of such prior application a statute must of necessity be deemed 
vague; but such a holding just as surely cannot be construed, as it is 
by the Court, as precedent deciding that in the absence of such con-
struction, the phrase “crime against nature” is not unconstitution-
ally vague. In any event, Wainwright and Crawford present the 
identical situation, namely vague statutes judicially construed to 
narrow them.
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No specter of increasing caseload can possibly justify 
today’s summary disposition of this case. The principle 
that due process requires that criminal statutes give suf-
ficient warning to enable men to conform their conduct 
to avoid that which is forbidden is one of the great bul-
warks of our scheme of constitutional liberty. The 
Court’s erosion today of that great principle without even 
plenary review reaches a dangerous level of judicial 
irresponsibility. I would have denied the petition for 
certiorari, but now that the writ has been granted would 
affirm the judgment of the Court of Appeals or at least 
set the case for oral argument.

Mr . Justi ce  Stew art , with whom Mr . Justice  Mar -
shall  concurs, dissenting.

I would have denied the petition for certiorari in this 
case, but, now that the writ has been granted, I would 
affirm the judgment of the Court of Appeals.

This case is not of a piece with Wainwright v. Stone, 
414 U. S. 21, upon which the Court so heavily relies. 
There the Florida courts had repeatedly and explicitly 
ruled that the state law in question prohibited precisely 
the conduct in which the defendants were found to have 
engaged. Here, by contrast, the Tennessee courts had 
never ruled that the act that Locke was found to have 
committed was covered by the vague and cryptic lan-
guage of the Tennessee statute, Tenn. Code Ann. 
§ 39-707. The Court today emphasizes that a previous 
Tennessee court opinion had cited a decision of a Maine 
court construing a similar statute “broadly,” ■ but even 
the cited Maine decision had not construed the statute 
to cover the conduct in question here. And a later Ten-
nessee decision would have supported the inference that 
this conduct was not proscribed by the Tennessee statute. 
Stephens v. State, 489 S. W. 2d 542 (1972).
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In the Stone case, supra, the Florida statute had “been 
construed to forbid identifiable conduct so that ‘inter-
pretation by [the state court] puts these words in the 
statute as definitely as if it had been so amended by 
the legislature . . . / ” 414 U. S., at 23. In the present 
case, by contrast, the state courts had never held that 
the statutory language here at issue covered the respond-
ent’s conduct.

As the Court of Appeals pointed out, the respondent 
in this case could, and probably should, be prosecuted 
for aggravated assault and battery. But I think the 
Court of Appeals was correct in holding that the Ten-
nessee statute under which the defendant was in fact 
prosecuted was unconstitutionally vague as here applied.
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MENNA v. NEW YORK

ON PETITION FOR WRIT OF CERTIORARI TO THE COURT OF 
APPEALS OF NEW YORK

No. 75-5401. Decided November 17, 1975

Petitioner’s guilty plea to a charge of refusal to answer questions 
before a grand jury after having been granted immunity held 
not to bar his claim that the Double Jeopardy Clause precluded 
the State from haling him into court on that charge after he had 
been sentenced to a jail term for contempt of court for his failure 
to testify before the grand jury.

Certiorari granted; 36 N. Y. 2d 930, 335 N. E. 2d 848, reversed 
and remanded.

Per  Curiam .
On November 7, 1968, after having been granted im-

munity, petitioner refused to answer questions put to him 
before a duly convened Kings County, N. Y., grand jury 
which was investigating a murder conspiracy. On 
March 18, 1969, petitioner refused to obey a court order 
to return to testify before the same grand jury in con-
nection with the same investigation. On that date, peti-
tioner was adjudicated in contempt of court under N. Y. 
Jud. Law § 750 (1968) for his failure to testify before the 
grand jury; and, on March 21, 1969, after declining an 
offer to purge his contempt, petitioner was sentenced to 
a flat 30-day term in civil jail. Petitioner served his 
sentence.

On June 10, 1970, petitioner was indicted for his re-
fusal to answer questions before the grand jury on No-
vember 7, 1968. After asserting unsuccessfully that this 
indictment should be dismissed under the Double Jeop-
ardy Clause of the Fifth Amendment to the United 
States Constitution, petitioner pleaded guilty to the in-
dictment and was sentenced on his plea.
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Petitioner appealed, claiming that the Double Jeop-
ardy Clause precluded the State from haling him into 
court on the charge to which he had pleaded guilty.1 
The New York Court of Appeals affirmed the conviction, 
declining to address the double jeopardy claim on the 
merits. It held, relying, inter alia, on Tollett v. Hender-
son, 411 U. S. 258 (1973), that the double jeopardy claim 
had been “waived” by petitioner’s counseled plea of 
guilty.

We reverse. Where the State is precluded by the 
United States Constitution from haling a defendant into 
court on a charge, federal law requires that a conviction 
on that charge be set aside even if the conviction was 
entered pursuant to a counseled plea of guilty. Black-
ledge v. Perry, 417 U. S. 21, 30 (1974).2 The motion 

1 The State concedes that petitioner’s double jeopardy claim is a 
strong one on the merits. In light of the flat 30-day sentence 
imposed, the earlier contempt adjudication was a criminal conviction, 
People v. Colombo, 31 N. Y. 2d 947, 293 N. E. 2d 247 (1972), on 
remand from Colombo v. New York, 405 U. S. 9 (1972), and New 
York law supports the proposition that the earlier conviction was 
based, at least in part, on the failure to answer questions on Novem-
ber 7, 1968, and was thus for the same crime as the one charged in 
the instant indictment. In re Capio v. Justices of the Supreme 
Court, 41 App. Div. 2d 235, 342 N. Y. S. 2d 100 (1973), aff’d, 34 
N. Y. 2d 603, 310 N. E. 2d 547 (1974); People v. Matra, 42 App. 
Div. 2d 865,346 N. Y. S. 2d 872 (1973).

2 Neither Tollett n . Henderson, 411 U. S. 258 (1973), nor our 
earlier cases on which it relied, e. g., Brady n . United States, 397 
U. S. 742 (1970), and McMann v. Richardson, 397 U. S. 759 (1970), 
stand for the proposition that counseled guilty pleas inevitably 
“waive” all antecedent constitutional violations. If they did so hold, 
the New York Court of Appeals might be correct. However, in 
Tollett we emphasized that waiver was not the basic ingredient of 
this line of cases, 411 U. S., at 266. The point of these cases is that 
a counseled plea of guilty is an admission of factual guilt so reliable 
that, where voluntary and intelligent, it quite validly removes the 
issue of factual guilt from the case. In most cases, factual guilt is 
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for leave to proceed in forma pauperis and the petition 
for certiorari are granted, and the case is remanded to the 
New York Court of Appeals for a determination of pe-
titioner’s double jeopardy claim on the merits, a claim 
on which we express no view.

So ordered.

Mr . Just ice  Brennan  agrees that “[w]here the State 
is precluded by the United States Constitution from 
haling a defendant into court on a charge, federal law 
requires that a conviction on that charge be set aside 
even if the conviction was entered pursuant to a coun-
seled plea of guilty,” ante, at 62, but on his view that 
the Double Jeopardy Clause bars the prosecution from 
mounting successive prosecutions for offenses growing 
out of the same criminal transaction, he believes that 
the proper disposition of the case is not a remand but 
outright reversal. See Ashe v. Swenson, 397 U. S. 436, 
453-454 (1970) (Brennan , J., concurring).

The  Chief  Justice  and Mr . Justi ce  Rehnquist  
would grant the petition for a writ of certiorari and set 
the case for oral argument.

a sufficient basis for the State’s imposition of punishment. A guilty 
plea, therefore, simply renders irrelevant those constitutional viola-
tions not logically inconsistent with the valid establishment of factual 
guilt and which do not stand in the way of conviction, if factual 
guilt is validly established. Here, however, the claim is that the 
State may not convict petitioner no matter how validly his factual 
guilt is established. The guilty plea, therefore, does not bar the 
claim.

We do not hold that a double jeopardy claim may never be 
waived. We simply hold that a plea of guilty to a charge does 
not waive a claim that—judged on its face—the charge is one which 
the State may not constitutionally prosecute.
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DILLINGHAM v. UNITED STATES

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

No. 74-6738. Decided December 1, 1975

A 22-month delay between petitioner’s arrest and indictment for 
federal offenses held required to be counted in assessing his claim 
that he was denied a speedy trial in violation of the Sixth Amend-
ment. United States n . Marion, 404 U. S. 307, distinguished.

Certiorari granted; 502 F. 2d 1233, reversed and remanded.

Per  Curiam .
An interval of 22 months elapsed between petitioner’s 

arrest and indictment, and a further period of 12 months 
between his indictment and trial, upon charges of auto-
mobile theft in violation of 18 U. S. C. §§ 371, 2312, 
and 2313. The District Court for the Northern Dis-
trict of Georgia denied petitioner’s motions—made im-
mediately after arraignment and posttrial—to dismiss 
the indictment on the ground that petitioner had been 
denied a speedy trial in violation of the Sixth Amend-
ment. The Court of Appeals for the Fifth Circuit 
affirmed, holding that under United States v. Marion, 
404 U. S. 307 (1971), the 22-month “pre-indictment 
delay ... is not to be counted for the purposes of a 
Sixth Amendment motion absent a showing of actual 
prejudice.” 502 F. 2d 1233, 1235 (1974). This reading 
of Marion was incorrect. Marion presented the question 
whether in assessing a denial of speedy trial claim, there 
was to be counted a delay between the end of the crimi-
nal scheme charged and the indictment of a suspect not 
arrested or otherwise charged previous to the indictment. 
The Court held: “On its face, the protection of the 
[Sixth] Amendment is activated only when a criminal 
prosecution has begun and extends only to those persons
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who have been ‘accused’ in the course of that prosecu-
tion. These provisions would seem to afford no protec-
tion to those not yet accused, nor would they seem to 
require the Government to discover, investigate, and 
accuse any person within any particular period of time.” 
404 U. S., at 313. In contrast, the Government consti-
tuted petitioner an “accused” when it arrested him and 
thereby commenced its prosecution of him. Marion 
made this clear, id., at 320-321, where the Court stated:

“To legally arrest and detain, the Government 
must assert probable cause to believe the arrestee 
has committed a crime. Arrest is a public act that 
may seriously interfere with the defendant’s liberty, 
whether he is free on bail or not, and that may 
disrupt his employment, drain his financial resources, 
curtail his associations, subject him to public oblo-
quy, and create anxiety in him, his family and his 
friends. These considerations were substantial un-
derpinnings for the decision in Klopfer v. North 
Carolina, [386 U. S. 213 (1967)]; see also Smith n . 
Hooey, 393 U. S. 374, 377-378 (1969). So viewed, 
it is readily understandable that it is either a formal 
indictment or information or else the actual re-
straints imposed by arrest and holding to answer a 
criminal charge that engage the particular protec-
tions of the speedy trial provision of the Sixth 
Amendment.

“Invocation of the speedy trial provision thus 
need not await indictment, information, or other 
formal charge.”

See also Barker v. Wingo, 407 U. S. 514, 519-520, 532- 
533 (1972).*

*The Memorandum for the United States in Opposition, p. 4, 
states that “Marion appears to leave little doubt . . . that [the
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Petitioner’s motion to proceed in forma pauperis and 
the petition for certiorari are granted. The judgment 
of the Court of Appeals is reversed, and the case is 
remanded for further proceedings consistent with this 
opinion.

So ordered.

The  Chief  Justice  dissents.

Court] believed that the policies that inform the right to a speedy 
trial reach beyond the indictment stage of criminal proceedings and 
that the right consequently attaches either at the point at which a 
person is arrested and held to answer on .a criminal charge or when 
he is formally charged by indictment or information, whichever 
occurs earlier . . . .” Accord, United States v. Macino, 486 F. 2d 
750 (CA7 1973); United States v. Cabral, 475 F. 2d 715 (CAI 
1973); Edmaiston v. Neil, 452 F. 2d 494 (CA6 1971).
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TEXAS v. WHITE

ON PETITION FOR WRIT OF CERTIORARI TO THE COURT OF 
CRIMINAL APPEALS OF TEXAS

No. 75-124. Decided December 1, 1975

Where police officers had probable cause to search respondent’s 
automobile at the scene immediately after arresting him for 
attempting to pass fraudulent checks at a bank drive-in window, 
such probable cause still obtained shortly thereafter at the station 
house to which the automobile had been taken so that the 
officers could constitutionally search the automobile there without 
a warrant, Chambers v. Maroney, 399 U. S. 42; hence incriminat- 
ing checks seized during the search were admissible in evidence 
at respondent’s trial.

Certiorari granted; 521 S. W. 2d 255, reversed and remanded.

Per  Curiam .
Respondent was arrested at 1:30 p. m. by Amarillo, 

Tex., police officers while attempting to pass fraudulent 
checks at a drive-in window of the First National Bank 
of Amarillo. Only 10 minutes earlier, the officers had 
been informed by another bank that a man answering 
respondent’s description and driving an automobile 
exactly matching that of respondent had tried to negoti-
ate four checks drawn on a nonexistent account. Upon 
arrival at the First National Bank pursuant to a tele-
phone call from that bank, the officers obtained from the 
drive-in teller other checks that respondent had at-
tempted to pass there. The officers directed respondent 
to park his automobile at the curb. While parking the 
car, respondent was observed by a bank employee and 
one of the officers attempting to “stuff” something be-
tween the seats. Respondent was arrested and one 
officer drove him to the station house while the other 
drove respondent’s car there. At the station house, the 
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officers questioned respondent for 30 to 45 minutes and, 
pursuant to their normal procedure, requested consent to 
search the automobile. Respondent refused to consent 
to the search. The officers then proceeded to search the 
automobile anyway. During the search, an officer dis-
covered four wrinkled checks that corresponded to those 
respondent had attempted to pass at the first bank. The 
trial judge, relying on Chambers v. Maroney, 399 U. S. 
42 (1970), admitted over respondent’s objection the four 
checks seized during the search of respondent’s automo-
bile at the station house. The judge expressly found 
probable cause both for the arrest and for the search of 
the vehicle, either at the scene or at the station house. 
Respondent was convicted after a jury trial of know-
ingly attempting to pass a forged instrument. The 
Texas Court of Criminal Appeals, in a 3-2 decision, 
reversed respondent’s conviction on the ground that the 
four wrinkled checks used in evidence were obtained 
without a warrant in violation of respondent’s Fourth 
Amendment rights. 521 S. W. 2d 255 (1975). We 
reverse.

In Chambers n . Maroney we held that police officers 
with probable cause to search an automobile at the 
scene where it was stopped could constitutionally do so 
later at the station house without first obtaining a 
warrant. There, as here, “[t]he probable-cause factor” 
that developed at the scene “still obtained at the station 
house.” 399 U. S., at 52. The Court of Criminal 
Appeals erroneously excluded the evidence seized from 
the search at the station house in light of the trial 
judge’s finding, undisturbed by the appellate court, that 
there was probable cause to search respondent’s car.

The petition for certiorari and the motion of respond-
ent to proceed in forma pauperis are granted, the judg-
ment of the Court of Criminal Appeals is reversed, and 
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the case is remanded to that court for further proceedings 
not inconsistent with this opinion.

It is so ordered.

Mr . Justice  Mars hall , with whom Mr . Justic e  
Brennan  concurs, dissenting.

Only by misstating the holding of Chambers n . Ma-
roney, 399 U. S. 42 (1970), can the Court make that 
case appear dispositive of this one. The Court in its 
brief per curiam opinion today extends Chambers to a 
clearly distinguishable factual setting, without having 
afforded the opportunity for full briefing and oral argu-
ment. I respectfully dissent.

Chambers did not hold, as the Court suggests, that 
“police officers with probable cause to search an auto-
mobile at the scene where it was stopped could con-
stitutionally do so later at the station house without 
first obtaining a warrant.” Ante, at 68. Chambers 
simply held that to be the rule when it is reasonable 
to take the car to the station house in the first place.

In Chambers the Court took as its departure point 
this Court’s holding in Carroll v. United States, 267 
U. S. 132 (1925):

“Carroll . . . holds a search warrant unnecessary 
where there is probable cause to search an auto-
mobile stopped on the highway; the car is movable, 
the occupants are alerted, and the car’s contents 
may never be found again if a warrant must be ob-
tained. Hence an immediate search is constitu-
tionally permissible.” 399 U. S., at 51.

Carroll, however, did not dispose of Chambers, for in 
Chambers, as in this case, the police did not conduct an 
“immediate search,” but rather seized the car and took 
it to the station house before searching it. The Court 
in Chambers went on to hold that once the car was 
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legitimately at the station house a prompt search could 
be conducted. But in recognition of the need to justify 
the seizure and removal of the car to the station house, 
the Court added:

“It was not unreasonable in this case to take the 
car to the station house. All occupants in the car 
were arrested in a dark parking lot in the middle of 
the night. A careful search at that point was im-
practical and perhaps not safe for the officers, and 
it would serve the owner’s convenience and the 
safety of his car to have the vehicle and the keys 
together at the station house.” Id., at 52 n. 10.

In this case, the arrest took place at 1:30 in the after-
noon, and there is no indication that an immediate search 
would have been either impractical or unsafe for the 
arresting officers. It may be, of course, that respondent 
preferred to have his car brought to the station house, 
but if his convenience was the concern of the police they 
should have consulted with him. Surely a seizure can-
not be justified on the sole ground that a citizen might 
have consented to it as a matter of convenience. Since, 
then, there was no apparent justification for the war-
rantless removal of respondent’s car, it is clear that this 
is a different case from Chambers.

It might be argued that the taking of respondent’s car 
to the police station was neither more of a seizure, nor 
in practical terms more of an intrusion, than would have 
been involved in an immediate at-the-scene search, 
which was clearly permissible. Such a contention may 
well be substantial enough to warrant full briefing and 
argument, but it is not so clearly meritorious as to 
warrant adoption in the summary fashion in which the 
Court proceeds. Indeed, a reading of Chambers itself 
suggests that this contention is without merit.
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In Chambers the Court considered and rejected the 
argument that Carroll was wrong in permitting a war-
rantless search of an automobile—that the immobiliza-
tion of a car until a search warrant is obtained is a 
“lesser” intrusion and should therefore be the outer 
bounds of what is permitted. The Court noted that 
“which is the ‘greater’ and which the ‘lesser’ intrusion 
is itself a debatable question,” 399 U. S., at 51, and 
concluded:

“For constitutional purposes, we see no difference 
between on the one hand seizing and holding a car 
before presenting the probable cause issue to a 
magistrate and on the other hand carrying out an 
immediate search without a warrant.” Id., at 52.

In the Court’s view, then, the intrusion involved in 
initially seizing a car on the highway and holding it 
for the short time required to seek a warrant is so 
substantial as to be constitutionally indistinguishable 
from the intrusion involved in a search of the vehicle. 
But the Court did not stop with that observation. It 
went on to note that once a car is legitimately brought 
to the station house, the additional intrusion involved in 
simply immobilizing the car until a warrant can be 
sought is no less significant than that involved in a 
station house search: “[T]here is little to choose in 
terms of practical consequences between an immediate 
search without a warrant and the car’s immobilization 
until a warrant is obtained.” Ibid. It was because 
such temporary seizures were deemed no less intrusive 
than searches themselves that Chambers approved 
searches when temporary seizures would have been 
justified.

In short, the basic premise of Chambers' con-
clusion that seizures pending the seeking of a 
warrant are not constitutionally preferred to warrantless
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searches was that temporary seizures are themselves in-
trusive. That same premise suggests that the seizure 
and removal of respondent’s car in this case were quite 
apart from the subsequent search, an intrusion of con-
stitutional dimension that must be independently justi-
fied.*  The seizure and removal here were not for the 
purpose of immobilizing the car until a warrant could 
be secured, nor were they for the purpose of facilitating a 
safe and thorough search of the car. In the absence of 
any other justification, I would hold the seizure of peti-
tioner’s car unlawful and exclude the evidence seized in 
the subsequent search.

I would have denied the petition for certiorari, but 
now that the writ has been granted I would affirm the 
judgment of the Court of Criminal Appeals, or at least 
set the case for oral argument. In any event, it should 
be clear to the court below that nothing this Court does 
today precludes it from reaching the result it did under 
applicable state law. See Oregon v. Hass, 420 U. S. 714, 
726 (1975) (Marsh all , J., dissenting).

*0ne might argue that respondent’s car was seized and held 
for a shorter period of time than would be required to ask a 
magistrate for a warrant, and that the intrusion here is therefore 
of less significance than the intrusions referred to in Chambers. 
But Chambers took such time elements out of the equation. While 
recognizing that the relative intrusiveness of an immediate search 
and a seizure pending the seeking of a warrant would depend on 
“a variety of circumstances,” 399 U. S., at 51-52, the Court preferred 
the predictability of a general rule “equating” the intrusiveness of a 
search and a relatively brief seizure. Having chosen such a general 
rule, the Court should follow it to its logical conclusion.
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BRAY v. UNITED STATES

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE TENTH CIRCUIT

No. 75-5182. Decided December 1, 1975

Petitioner’s conviction of criminal contempt under 18 U. S. C. § 401 
for refusing to testify and to produce business records sub-
poenaed by the Internal Revenue Service in connection with an 
inquiry into possible violations of the Economic Stabilization Act 
of 1970 (Act) was a final decision of the District Court appeal-
able to the Court of Appeals, and petitioner’s appeal was not 
within the exclusive jurisdiction of the Temporary Emergency 
Court of Appeals (TECA). Rather than “arising under” the 
Act within the meaning of § 211 (b) (2) thereof vesting the TECA 
with exclusive jurisdiction of all appeals from district courts “in 
cases and controversies arising under” the Act, the criminal con-
tempt charge initiated a separate and independent proceeding 
under the Criminal Code, which, although related to an order 
entered in connection with an investigation of Act violations, did 
not depend on the existence of such violations or even the 
continuance of the investigation.

Certiorari granted; — F. 2d —, vacated and remanded.

Per  Curiam .
On June 25, 1973, the Internal Revenue Service (IRS) 

served a subpoena on the petitioner, Karl J. Bray, di-
recting him to produce business records for examination 
and to appear for questioning in connection with an 
inquiry into possible violations of the Economic Stabili-
zation Act of 1970, 84 Stat. 799, as amended, 85 Stat. 
743, note following 12 U. S. C. § 1904 (1970 ed., Supp. 
III). When he failed to comply, the IRS filed a peti-
tion for enforcement of the subpoena in the United 
States District Court for the District of Utah. Follow-
ing a hearing, the District Court ordered him to comply 
with the subpoena. Upon his refusal to testify or pro-
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duce the records, the court directed him to show cause 
why he should not be held in criminal contempt. He 
was subsequently convicted of criminal contempt under 
18 U. S. C. § 401 and sentenced to imprisonment for 60 
days.1 He appealed the judgment of conviction to the 
United States Court of Appeals for the Tenth Circuit, 
but that court dismissed the appeal for want of jurisdic-
tion, holding that the appeal came within the exclusive 
jurisdiction conferred upon the Temporary Emergency 
Court of Appeals (TECA) by § 211 (b)(2) of the Eco-
nomic Stabilization Act. This petition for certiorari asks 
us to review the propriety of the dismissal of Bray’s 
appeal.

As part of the Economic Stabilization Act Amend-
ments of 1971, Congress created the TECA and vested it 
with “exclusive jurisdiction of all appeals from the district 
courts of the United States in cases and controversies 
arising under this title or under regulations or orders 
issued thereunder.” §211 (b)(2), 85 Stat. 749. This 
judicial-review provision was designed to provide speedy 
resolution of cases brought under the Act and “to funnel 
into one court all the appeals arising out of the District 
Courts and thus gain in consistency of decision.” 
S. Rep. No. 92-507, p. 10 (1971). The provision thus 
carved out a limited exception to the broad jurisdic-
tion of the courts of appeals over “appeals from all 
final decisions of the district courts of the United States.” 
28 U. S. C. § 1291.

The Tenth Circuit held that, “notwithstanding Bray’s 
prosecution under 18 U. S. C. [§] 401,” the contempt 
charge did not “change the substantive nature of the 
original enforcement proceedings” and therefore remained 
“a ‘case or controversy’ arising under the [Economic 

1 The District Court stayed execution of the judgment pending 
appeal.
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Stabilization] Act.” This was, we think, a misreading of 
both the language and the purpose of the stabilization 
statute. The Act does not contain any provision pro-
hibiting the violation of a district court’s enforcement 
order or establishing penalties for such a violation. 
Thus, rather than “arising under” any provision of the 
Act, the contempt prosecution was commenced under 
18 U. S. C. § 401, the provision of the Criminal Code that 
empowers federal courts to punish certain contempts of 
their authority. Nothing in the Act or in its legislative 
history indicates that Congress intended “to include 
existing offenses, already covered under Title 18, under 
the umbrella of the Stabilization Act.” United States 
v. Cooper, 482 F. 2d 1393, 1398 (TECA 1973).2 Re-
view in the TECA of criminal contempt convictions 
relating to compliance investigations or enforcement ef-
forts is not necessary to assure uniform interpretation 
of the substantive provisions of the stabilization scheme. 
Indeed, a requirement of such review would only serve 
to undermine the prompt resolution of Stabilization Act 
questions by burdening the TECA with additional 
appeals.

The charge brought against the petitioner based on 
his refusal to obey a lawful order of the District Court 
initiated “a separate and independent proceeding at law 
for criminal contempt, to vindicate the authority of the 
court” and was “not a part of the original cause.” 
Gompers v. Bucks Stove de Range Co., 221 U. S. 418, 445, 
451. Although the contempt charge related to an order 

2 In Cooper, the TECA held that a prosecution under 18 U. S. C. 
§ 1001 for willfully and knowingly making false representations to 
an IRS agent in connection with a Stabilization Act investigation 
was not “a controversy ‘arising under’ any title of the Stabilization 
Act or under regulations or orders issued thereunder.” 482 F. 2d, 
at 1397.
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entered in connection with an investigation of Stabiliza-
tion Act violations, it was not dependent on the existence 
of such violations or even the continuation of the investi-
gation. As the Court noted in United States v. United 
Mine Workers, 330 U. S. 258, 294: “Violations of an 
order are punishable as criminal contempt even though 
the order is set aside on appeal, Worden n . Searls, 121 
U. S. 14 (1887), or though the basic action has become 
moot, Gompers n . Bucks Stove & Range Co., 221 U. S. 
418 (1911).” Here the conviction and sentencing of the 
petitioner for criminal contempt constituted a final de-
cision of the District Court that was then appealable to 
the appropriate court of appeals. We therefore grant 
the motion to proceed in forma pauperis and the petition 
for certiorari, vacate the judgment, and remand the case 
to the Court of Appeals for the Tenth Circuit for further 
proceedings consistent with this opinion.
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UNITED STATES v. MOORE et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT

No. 74—687. Argued October 15, 1975—Decided December 2, 1975

Obligations of an insolvent debtor arising from default in the per-
formance of Government contracts, occurring before an assign-
ment for the benefit of creditors held entitled to the statutory 
priority accorded “debts due to the United States” under 31 
U. S. C. § 191, even though the obligations were unliquidated 
in amount at the time of the assignment. Pp. 80-86.

(a) Nothing on the face of § 191, and no potential difficulty 
in administering it, require any distinction between liquidated 
and unliquidated debts for purpose of the statutory priority; the 
statute’s language looks to the time of payment rather than the 
time when the assignment is made. P. 83.

(b) To construe the words “debts due to the United States” 
as including unliquidated claims and as not being restricted to 
those obligations that would on the date of the assignment have 
given rise to a common-law action for debt, comports with the 
treatment of unliquidated claims in the Bankruptcy Acts, includ-
ing the current Act. Pp. 83-85.

(c) The obligations in question were fixed and independent of 
“events after insolvency,” and only the precise amount of those 
obligations awaited future events. Pp. 85-86.

497 F. 2d 976, reversed and remanded.

Bur ge r , C. J., delivered the opinion for a unanimous Court.

Harriet S. Shapiro argued the cause for the United 
States. On the briefs were Solicitor General Bork, Act-
ing Assistant Attorney General Jaffe, Gerald P. Norton, 
Robert E. Kopp, and Larry R. O’Neal.

Thomas Osa Harris argued the cause and filed a brief 
for respondents.
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Mr . Chief  Justice  Burger  delivered the opinion of 
the Court.

We granted certiorari to decide whether obligations 
of an insolvent debtor arising from default in the per-
formance of Government contracts, occurring before an 
assignment for the benefit of creditors, are entitled to 
the statutory priority for “debts due to the United 
States” when the amount of the obligation was not fixed 
at the time of the assignment. We hold that the obliga-
tions, even though unliquidated in amount when the 
insolvent debtor made the assignment, are entitled to 
the statutory priority accorded debts due the United 
States under Rev. Stat. § 3466, 31 U. S. C. § 191, and we 
reverse.

(1)
The facts are not in dispute. In June 1966 respondent 

Emsco Screen and Pipe Company of Texas, Inc., con-
tracted with the United States in three separate con-
tracts to supply to the Navy, the Army, and the Defense 
Supply Agency certain fabricated items at an aggregate 
agreed price of $310,296. Emsco subsequently advised 
the Navy that it could not perform the contracts without 
an advance of money not yet due under the terms of the 
contracts; the Government was unwilling to make the 
advance. The Navy treated its contract as terminated 
on August 31, 1966. Emsco repudiated the Army con-
tract, and the Army notified Emsco of its intent to treat 
the contract as terminated during the same month, al-
though formal termination was not made until December
6, 1966. The Defense Supply Agency terminated its 
contract with Emsco on October 19, 1966, for failure to 
deliver.

Respondent Emsco made a voluntary assignment of 
all its assets, totaling $55,707.28, on October 20, 1966, to 
respondent Thomas W. Moore, Jr., as assignee for the
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benefit of creditors. The company at that time owed 
the city of Houston approximately $6,000, and it owed 
more than $68,000 to the private creditors who consented 
to the assignment. Thus the claims of the private 
creditors alone exceeded all known corporate assets of 
the debtor.

The United States did not consent to the assignment, 
but filed proof of claims with the respondent Moore. 
The amount of the Government’s claim, after reprocure-
ment of the contract goods and negotiations with re-
spondent Moore, was eventually set at $51,680, exclusive 
of interest. Respondent Moore refused to accord these 
claims priority under Rev. Stat. § 3466, 31 U. S. C. § 191, 
which provides:

“Whenever any person indebted to the United 
States is insolvent, or whenever the estate of any 
deceased debtor, in the hands of the executors or 
administrators, is insufficient to pay all the debts due 
from the deceased, the debts due to the United 
States shall be first satisfied; and the priority estab-
lished shall extend as well to cases in which a debtor, 
not having sufficient property to pay all his debts, 
makes a voluntary assignment thereof, or in which 
the estate and effects of an absconding, concealed, or 
absent debtor are attached by process of law, as to 
cases in which an act of bankruptcy is committed.” 

The United States then sued respondents Moore and 
Emsco in District Court. That court found the amount 
owed under the three defaulted contracts to be in excess 
of $67,000, including interest, and held that § 3466 af-
forded priority status to them as “debts due to the 
United States.”

The Court of Appeals reversed, with one judge dissent-
ing, holding that the claims of the United States were 
not, at the time of the assignment for creditors, amounts 
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certain and then payable and hence not “debts due” en-
titled to statutory priority. 497 F. 2d 976 (CA5 1974). 
To define this term, the court looked to the limits of a 
common-law action for debt, which permitted recovery 
of only liquidated obligations—“sums certain or which 
could be made certain by mathematical computation.” 
Id., at 978. One judge concurred separately, concluding 
that to have priority the claim of the United States must 
be one ascertained in amount prior to assignment, by a 
tribunal having jurisdiction to bind the contracting par-
ties. Judge Thornberry dissented; he relied on King v. 
United States, 379 U. S. 329 (1964), and other holdings 
to the effect that Congress intended to give special status 
and protection to claims of the Government and the 
statute was to be construed to accomplish that objective. 
Small Business Administration v. McClellan, 364 U. S. 
446 (1960); United States v. Emory, 314 U. S. 423 
(1941); Bramwell v. U. S. Fidelity & Guaranty Co., 269 
U. S. 483 (1926). The dissent viewed the existence of 
an obligation as determinative, even though the extent 
of the obligation was unliquidated at the time of the 
assignment.

(2)
The statute at issue is almost as old as the Constitu-

tion, and its roots reach back even further into the 
English common law; the Crown exercised a sovereign 
prerogative to require that debts owed it be paid before 
the debts owed other creditors. 3 R. Clark, Law of Re-
ceivers § 669, p. 1223 (3d ed. 1959). Many of the States 
claim the same prerogative, as an inherent incident of 
sovereignty. Pauley v. California, 75 F. 2d 120, 133 
(CA9 1934); People n . Farmers’ State Bank, 335 Ill. 617, 
167 N. E. 804 (1929); In re Carnegie Trust Co., 206 
N. Y. 390, 99 N. E. 1096 (1912); State v. Bank of 
Maryland, 6 Gill & Johns. 205, 26 Am. Dec. 561 (Md.
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1834) . The Federal Government’s claim to priority, 
however, rests as a matter of settled law only on statute. 
Price v. United States, 269 U. S. 492, 499-500 (1926); 
United States n . State Bank of North Carolina, 6 Pet. 29, 
35 (1832).

The earliest priority statute was enacted in the Act 
of July 31, 1789, 1 Stat. 29, which dealt with bonds posted 
by importers in lieu of payment of duties for release of 
imported goods. It provided that the “debt due to 
the United States” for such duties shall be discharged 
first “in all cases of insolvency, or where any estate in 
the hands of executors or administrators shall be in-
sufficient to pay all the debts due from the deceased ....” 
§ 21, 1 Stat. 42. A 1792 enactment broadened the Act’s 
coverage by providing that the language “cases of in-
solvency” should be taken to include cases in which a 
debtor makes a voluntary assignment for the benefit of 
creditors, and the other situations that § 3466, 31 U. S. C. 
§ 191, now covers. 1 Stat. 263.

In 1797 Congress applied the priority to any “person 
hereafter becoming indebted to the United States, by 
bond or otherwise . . . .” 1 Stat. 515. Then in 1799, 
Congress gave the priority teeth by making the admin-
istrator of any insolvent or decedent’s estate personally 
liable for any amount not paid the United States be-
cause he gave another creditor preference. Act of 
Mar. 2, 1799, 1 Stat. 627, 676. The 1797 and 1799 Acts 
have survived to this day essentially unchanged, as 31 
U. S. C. §§ 191 and 192 (Rev. Stat. §§ 3466 and 3467).

The priority statute serves the same public policy as 
the Crown’s common-law prerogative. As Mr. Justice 
Story wrote for the Court in 1832, the priority proceeds 
from “motives of public policy, in order to secure an 
adequate revenue to sustain the public burthens and dis-
charge the public debts. . . . [A]s that policy has 
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mainly a reference to the public good, there is no reason 
for giving to [the statute] a strict and narrow interpre-
tation.” United States v. State Bank oj North Carolina, 
supra, at 35. For nearly two centuries this Court has 
applied the statute with this policy in mind. In State 
Bank itself, 6 Pet., at 38, the Court rejected the bank’s 
argument that bonds payable only in the future were not 
“debts due to the United States” because they were not 
presently payable, using language apt for today’s case 
as well:

“No reason can be perceived, why, in cases of a 
deficiency of assets of deceased persons, the legisla-
ture should make a distinction between bonds which 
should be payable at the time of their decease, and 
bonds which should become payable afterwards. 
The same public policy which would secure a pri-
ority of payment to the United States in one case, 
applies with equal force to the other; and an omis-
sion to provide for such priority in regard to bonds 
payable in futuro, would amount to an abandonment 
of all claims, except for a pro rata dividend. In 
cases of general assignments by debtors, there would 
be a still stronger reason against making a distinc-
tion between bonds then payable and bonds payable 
in futuro; for the debtor might, at his option, give 
any preferences to other creditors, and postpone the 
debts of the United States of the latter description, 
and even exclude them altogether.”

For similar reasons, and using similar language, the 
courts have applied the priority statute to Government 
claims of all types. See 3A J. Moore & R. Oglebay, Col-
lier on Bankruptcy fl 64,502 (14th ed. 1975); see also 
Plumb, The Federal Priority In Insolvency: Proposals 
for Reform, 70 Mich. L. Rev. 3, 10-12 (1971). Indeed, 
under the decisions of this Court, “[o]nly the plainest
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inconsistency would warrant our finding an implied ex-
ception to the operation of so clear a command as that of 
§ 3466.” United States v. Emory, 314 U. 8., at 433.

(3)
Respondent Moore argues that in this case we should 

read the statute narrowly, to accord priority only to those 
claims that are liquidated and certain in amount at the 
time an assignment for the benefit of creditors is made. 
Three factors lead us to a different result.

First, nothing on the face of the statute, and no po-
tential difficulty in administering it, require that a dis-
tinction be drawn for this purpose between liquidated 
and unliquidated debts. The statute’s express command 
is that “debts due the United States shall be first satis-
fied”; its language looks to the time of payment rather 
than the moment at which the assignment of obligations 
is made. Respondent Moore concedes here, as he has 
throughout this litigation, that the debt owed the United 
States is a valid claim against the debtor’s assets; he 
argues only that the United States should be paid pro 
rata, as a general creditor. While the concession does not 
dispose of the case, it does dispose of any argument that 
giving priority to debts unliquidated at the time of as-
signment would unduly delay distribution of the debtor’s 
estate, since payment pro rata would occasion a like de-
lay. Moreover, if the claim can be paid on a pro rata 
basis. Congress could, as we hold it did in this statute, 
provide for priority payment.

Second, respondent Moore urges and the Court of Ap-
peals held that the words “debts due to the United States” 
must be read to mean only those obligations that would 
on the date of the assignment have given rise to a com-
mon-law action for debt. But we see no persuasive 
reason why the technical requirements of a common-
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law pleading should be read into the statute.1 We look 
instead to the provisions of the several Bankruptcy Acts 
that Congress has enacted, as the Court has for the defi-
nition of other phrases used in the statute here at issue. 
See, e. g., United States v. Oklahoma, 261 U. S. 253 
(1923); United States v. Emory, supra, at 426. The 
Bankruptcy Acts focus more precisely on the problems of 
insolvency and are more apt an analogy to a statute giv-
ing the United States priority in payments to be made 
from insolvents’ estates.

The first Bankruptcy Act, passed in 1800, was a near 
contemporary of the priority statute. It permitted cred-
itors to prove not only debts liquidated at the time of 
bankruptcy, but some other debts that became certain 
during the proceedings.2 The debtor would receive a 
discharge of these debts “as if such money had been due 
and payable before the time of his or her becoming 
bankrupt.” § 39, 2 Stat. 32. The Acts of 1841 and 
1867 contained similar provisions.3 The current Bank-

1 Respondent Moore relies upon some language in United States v. 
State Bank of North Carolina, 6 Pet. 29, 39 (1832): “Wherever the 
common law would hold a debt to be debitum in presenti, solvendum 
in futuro, the statute embraces it just as much as if it were presently 
payable.” But the Court relied upon this common-law phrase to 
hold that at least such debts were within the reach of the priority 
statute; it certainly did not hold that any debts but these were 
excluded from the statute. And the Court rested its decision upon 
more than just this phrase. See supra, at 82, and infra, at 86.

2 The Act of 1800, § 39, 2 Stat. 19, 32, provided that the “obligee 
of any bottomry or respondentia bond, and the assured in any policy 
of insurance, shall be admitted to claim, and after the contingency 
or loss, to prove the debt thereon.”

3 The Act of 1841, § 5, 5 Stat. 440, 445, provided that contingent or 
uncertain claims might be proved and paid when they became abso-
lute; debts payable in the future might also be proved, and paid with 
an appropriate discount. The Act of 1867, c. 176, 14 Stat. 517, 
allowed in § 19 proof of debts due and payable as of bankruptcy,
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ruptcy Act permits proof of unliquidated claims, which 
will be allowed if they are liquidated or can reasonably be 
estimated soon enough that the distribution of the estate 
will not unduly be delayed. 11 U. S. C. §§ 103 (a)(8), 
(9), 93 (d).4 The priority statute “is not to be defeated 
by unnecessarily restricting the application of the word 
‘debts’ within a narrow or technical meaning,” Price v. 
United States, 269 U. S., at 500, and to give “debts” a 
meaning more restrictive than the bankruptcy statutes 
have given it over 175 years would do just that.

Finally, the parties agree that this Court and other 
federal courts have regularly applied the priority statute 
to debts that in fact were unliquidated, although with-
out discussing the precise issue before us in this case. 
See, e. g., King n . United States, 379 U. S. 329 (1964); 
United States n . National Surety Co., 254 U. S. 73 
(1920); United States v. Brunner, 282 F. 2d 535 (CAIO 
1960); United States v. Barnes, 31 F. 705 (CCSDNY 
1887). Respondent Moore relies on dicta in Massachu-
setts v. United States, 333 U. S. 611, 627 (1948), to 
the effect that “obligations wholly contingent for ulti-
mate maturity and obligation upon the happening of 
events after insolvency” are not “debts due.” But the 
obligation here, and in the cases cited, was fixed and 
independent of “events after insolvency”; only the pre-
cise amount of that obligation awaited future events.5 

debts payable in the future, and unliquidated contract damages 
claims: “[T]he court may cause such damages to be assessed in such 
mode as it may deem best, and the sum so assessed may be proved 
against the estate. No debts other than those above specified shall 
be proved or allowed .. . .”

4 Title 11 U. S. C. § 1 (14) defines a debt as “any debt, demand, or 
claim provable in bankruptcy.”

5 In Massachusetts, the Court held that insolvency cut off n 
debtor’s right to elect to pay the State rather than the Federal 
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Given the consistent application of the priority statute to 
fixed but unliquidated obligations, Mr. Justice Story’s re-
marks in State Bank, 6 Pet., at 39—40, are particularly 
appropriate:

“It is not unimportant to state, that the construc-
tion which we have given to the terms of the act, 
is that which is understood to have been practically 
acted upon by the government, as well as by individ-
uals, ever since its enactment. Many estates, as 
well of deceased persons, as of persons insolvent 
who have made general assignments, have been 
settled upon the footing of its correctness. A prac-
tice so long and so general, would, of itself, furnish 
strong grounds for a liberal construction; and could 
not now be disturbed without introducing a train of 
serious mischiefs. We think the practice was 
founded in the true exposition of the terms and in-
tent of the act: but if it were susceptible of some 
doubt, so long an acquiescence in it would justify 
us in yielding to it as a safe and reasonable 
exposition.’’

For these reasons, the judgment of the Court of Ap-
peals is reversed, and the case is remanded for further 
proceedings consistent with this opinion.

It is so ordered.

Government an unemployment compensation tax. Permitting post-
insolvency election would mean that the priority statute applied 
to contingent obligations, the Court reasoned, and that result would 
be anomalous. The “contingency” in Massachusetts, of course, was 
the debtor’s election to pay someone other than the United States, 
and so defeat the obligation entirely. The present case is, as we 
note, quite different: liability vel non will be determined on the 
facts as they exist at the time of the assignment for the benefit of 
creditors; subsequent events cannot defeat the obligation.
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UNITED STATES v. POWELL

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 74—884. Argued October 6, 1975—Decided December 2, 1975

Respondent was convicted of violating 18 U. S. C. § 1715, which 
proscribes mailing pistols, revolvers, and “other firearms capable 
of being concealed on the person,” by having sent a 22-inch 
sawed-off shotgun through the mails. There was evidence at the 
trial that the gun could be concealed on an average person. The 
Court of Appeals reversed, holding that the quoted portion of 
§ 1715 was so vague as to violate due process. In addition to 
the constitutional claim respondent contends that as a matter of 
statutory construction, particularly in light of the ejusdem generis 
doctrine, the quoted portion does not embrace sawed-off shotguns. 
Held:

1. The narrow reading of the statute urged by respondent does 
not comport with the legislative purpose of making it more 
difficult for criminals to obtain concealable weapons, and the 
rule of ejusdem generis may not be used to defeat that purpose. 
Here a properly instructed jury could have found the shotgun 
mailed by respondent to have been a “firearm capable of being 
concealed on the person” within the meaning of § 1715. Pp. 90-91.

2. Section 1715 intelligibly forbids a definite course of conduct 
(mailing concealable firearms) and gave respondent adequate 
warning that mailing the gun was a criminal offense. That Con-
gress might have chosen “[c]learer and more precise language” 
equally capable of achieving its objective does not mean that 
the statute is unconstitutionally vague. United States v. Petrillo, 
332 U. S. 1,7. Pp. 92-94.

501 F. 2d 1136, reversed.

Reh nq ui st , J., delivered the opinion of the Court, in which 
Bur ge r , C. J., and Bre nn an , Whi te , Mar sha ll , Bla ck mu n , and 
Pow el l , JJ., joined. Stewa rt , J., filed an opinion concurring in 
part and dissenting in part, post, p. 94.

Frank H. Easterbrook argued the cause for the United 
States pro hac vice. With him on the brief were Solid- 
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tor General Bork and Acting Assistant Attorney General 
Keeney.

Jerry J. Moberg, by appointment of the Court, 421 
U. S. 974, argued the cause pro hac vice and filed briefs 
for respondent.

Mr . Justi ce  Rehnqui st  delivered the opinion for the 
Court.

The Court of Appeals in a brief per curiam opinion 
held that portion of an Act of Congress prohibiting the 
mailing of firearms “capable of being concealed on the 
person,” 18 U. S. C. § 1715, to be unconstitutionally 
vague, and we granted certiorari to review this deter-
mination. 420 U. S. 971 (1975). Respondent was found 
guilty of having violated the statute by a jury in the 
United States District Court for the Eastern District of 
Washington, and was sentenced by that court to a term 
of two years’ imprisonment. The testimony adduced at 
trial showed that a Mrs. Theresa Bailey received by mail 
an unsolicited package from Spokane, Wash., addressed 
to her at her home in Tacoma, Wash. The package 
contained two shotguns, shotgun shells, and 20 or 30 
hacksaw blades.

While the source of this package was unknown to 
Mrs. Bailey, its receipt by her not unnaturally turned 
her thoughts to her husband George, an inmate at nearby 
McNeil Island Federal Penitentiary. Her husband, 
however, disclaimed any knowledge of the package or its 
contents.1 Mrs. Bailey turned the package over to fed-
eral officials, and subsequent investigation disclosed that 
both of the shotguns had been purchased on the same 
date. One had been purchased by respondent, and an-
other by an unidentified woman.

1 Respondent’s husband, Travis Powell, also was an inmate at 
McNeil Island.



UNITED STATES v. POWELL 89

87 Opinion of the Court

Ten days after having received the first package, Mrs. 
Bailey received a telephone call from an unknown 
woman who advised her that a second package was com-
ing but that “it was a mistake.” The caller advised her 
to give the package to “Sally.” When Mrs. Bailey re-
plied that she “did not have the address or any way of 
giving it to Sally,” the caller said she would call back.2

Several days later, the second package arrived, and 
Mrs. Bailey gave it unopened to the investigating agents. 
The return address was that of respondent, and it was 
later determined that the package bore respondent’s 
handwriting. This package contained a sawed-off shot-
gun with a barrel length of 10 inches and an overall 
length of 22V& inches, together with two boxes of shotgun 
shells.

Respondent was indicted on a single count of mailing 
a firearm capable of being concealed on the person (the 
sawed-off shotgun contained in the second package), in 
violation of 18 U. S. C. § 1715? At trial there was evi-
dence that the weapon could be concealed on an average 
person. Respondent was convicted by a jury which was 
instructed that in order to return a guilty verdict it must 
find that she “knowingly caused to be delivered by mail 
a firearm capable of being concealed on the person.”

She appealed her judgment of conviction to the Court 
of Appeals, and that court held that the portion of 

2 Mrs. Bailey testified at trial that she did not know “Sally.”
3 Title 18 U. S. C. § 1715 provides in pertinent part:

“Pistols, revolvers, and other firearms capable of being concealed 
on the person are nonmailable ....

“Whoever knowingly deposits for mailing or delivery, or know-
ingly causes to be delivered by mail according to the direction 
thereon . . . any pistol, revolver, or firearm declared nonmailable 
by this section, shall be fined not more than $1,000 or imprisoned 
not more than two years, or both.”
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§ 1715 proscribing the mailing of “other firearms capable 
of being concealed on the person” was so vague that it 
violated the Due Process Clause of the Fifth Amend-
ment to the United States Constitution. 501 F. 2d 1136 
(1974). Citing Lanzetta v. New Jersey, 306 U. S. 451 
(1939), the court held that, although it was clear that 
a pistol could be concealed on the person, “the statu-
tory prohibition as it might relate to sawed-off shotguns 
is not so readily recognizable to persons of common 
experience and intelligence.” 501 F. 2d, at 1137.

While the Court of Appeals considered only the con-
stitutional claim, respondent in this Court makes a 
statutory argument which may fairly be described as an 
alternative basis for affirming the judgment of that 
court. She contends that as a matter of statutory con-
struction, particularly in light of the doctrine of ejusdem 
generis, the language “other firearms capable of being 
concealed on the person” simply does not extend to 
sawed-off shotguns. We must decide this threshold 
question of statutory interpretation first, since if we 
find the statute inapplicable to respondent, it will be 
unnecessary to reach the constitutional question, Dan-
dridge v. Williams, 397 U. S. 471, 475-476 (1970).

The thrust of respondent’s argument is that the more 
general language of the statute (“firearms”) should be 
limited by the more specific language (“pistols and re-
volvers”) so that the phrase “other firearms capable of 
being concealed on the person” would be limited to 
“concealable weapon^ such as pistols and revolvers.”

We reject this contention. The statute by its terms 
bans the mailing of “firearms capable of being concealed 
on the person,” and we would be justified in narrowing 
the statute only if such a narrow reading was supported 
by evidence of congressional intent over and above the 
language of the statute.
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In Gooch v. United States, 297 U. S. 124, 128 (1936), 
the Court said:

“The rule of ejusdem generis, while firmly estab-
lished, is only an instrumentality for ascertaining the 
correct meaning of words when there is uncer-
tainty. Ordinarily, it limits genetai terms which 
follow specific ones to matters similar to those speci-
fied; but it may not be used to defeat the obvious 
purpose of legislation. And, while penal statutes 
are narrowly construed, this does not require rejec-
tion of that sense of the words which best harmo-
nizes with the context and the end in view.”

The legislative history of this particular provision is 
sparse, but the House report indicates that the purpose 
of the bill upon which § 1715 is based was to avoid hav-
ing the Post Office serve as an instrumentality for the 
violation of local laws which prohibited the purchase and 
possession of weapons. H. R. Rep. No. 610, 69th Cong., 
1st Sess. (1926). It would seem that sawed-off shot-
guns would be even more likely to be prohibited by local 
laws than would pistols and revolvers. A statement by 
the author of the bill, Representative Miller of Washing-
ton, on the floor of the House indicates that the purpose 
of the bill was to make it more difficult for criminals to 
obtain concealable weapons. 66 Cong. Rec. 726 (1924). 
To narrow the meaning of the language Congress used 
so as to limit it to only those weapons which could be 
concealed as readily as pistols or revolvers would not 
comport with that purpose. Cf. United States v. Alpers, 
338 U. S. 680, 682 (1950).

We therefore hold that a properly instructed jury could 
have found the 22-inch sawed-off shotgun mailed by 
respondent to have been a “firearm capable of being 
concealed on the person” within the meaning of 18 
U. S. C. § 1715. Having done so, we turn to the Court of 
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Appeals’ holding that this portion of the statute was 
unconstitutionally vague.

We said last Term that “[i]t is well established that 
vagueness challenges to statutes which do not involve 
First Amendment freedoms must be examined in the 
light of the facts of the case at hand.” United States v. 
Mazurie, 419 U. S. 544, 550 (1975). The Court of Ap-
peals dealt with the statute generally, rather than as ap-
plied to respondent in this case. It must necessarily 
have concluded, therefore, that the prohibition against 
mailing “firearms capable of being concealed on the 
person” proscribed no comprehensible course of conduct 
at all. It is well settled, of course, that such a statute 
may not constitutionally be applied to any set of facts. 
Lanzetta n . New Jersey, 306 U. S., at 453; Connally v. 
General Constr. Co., 269 U. S. 385, 391 (1926).

An example of such a vague statute is found in United 
States v. Cohen Grocery Co., 255 U. S. 81, 89 (1921). 
The statute there prohibited any person from “willfully ... 
mak[ing] any unjust or unreasonable rate or charge 
in . . . dealing in or with any necessaries. . . .” So 
worded it “forbids no specific or definite act” and “leaves 
open . . . the widest conceivable inquiry, the scope of 
which no one can foresee and the result of which no one 
can foreshadow or adequately guard against.” Ibid.

On the other hand, a statute which provides that cer-
tain oversized or heavy loads must be transported by 
the “shortest practicable route” is not unconstitutionally 
vague. Sproles n . Binford, 286 U. S. 374, 393 (1932). 
The carrier has been given clear notice that a reasonably 
ascertainable standard of conduct is mandated; it is for 
him to insure that his actions do not fall outside the 
legal limits. The sugar dealer in Cohen, to the contrary, 
could have had no idea in advance what an “unreason-
able rate” would be because that would have been deter-
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mined by the vagaries of supply and demand, factors 
over which he had no control. Engaged in a lawful 
business which Congress had in no way sought to pro-
scribe, he could not have charged any price with the 
confidence that it would not be later found unreasonable.

But the challenged language of 18 U. S. C. § 1715 is 
quite different from that of the statute involved in 
Cohen. It intelligibly forbids a definite course of con-
duct: the mailing of concealable firearms. While doubts 
as to the applicability of the language in marginal fact 
situations may be conceived, we think that the statute 
gave respondent adequate warning that her mailing of a 
22-inch-long sawed-off shotgun was a criminal offense. 
Even as to more doubtful cases than that of respondent, 
we have said that “the law is full of instances where a 
man’s fate depends on his estimating rightly, that is, as 
the jury subsequently estimates it, some matter of de-
gree.” Nash v. United States, 229 U. S. 373,.377 (1913).

The Court of Appeals questioned whether the “person” 
referred to in the statute to measure capability of con-
cealment was to be “the person mailing the firearm, the 
person receiving the firearm, or, perhaps, an average 
person, male or female, wearing whatever garb might be 
reasonably appropriate, wherever the place and what-
ever the season.” 501 F. 2d, at 1137. But we think it 
fair to attribute to Congress the commonsense meaning 
that such a person would be an average person garbed 
in a manner to aid, rather than hinder, concealment of 
the weapons. Such straining to inject doubt as to the 
meaning of words where no doubt would be felt by the 
normal reader is not required by the “void for vague-
ness” doctrine, and we will not indulge in it.

The Court of Appeals also observed that “[t]o require 
Congress to delimit the size of the firearms (other than 
pistols and revolvers) that it intends to declare unmail-
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able is certainly to impose no insurmountable burden 
upon it . . . Ibid. Had Congress chosen to delimit 
the size of the firearms intended to be declared unmail-
able, it would have written a different statute and in 
some respects a narrower one than it actually wrote. To 
the extent that it was intended to proscribe the mailing 
of all weapons capable of being concealed on the person, 
a statute so limited would have been less inclusive than 
the one Congress actually wrote.

But the more important disagreement we have with 
this observation of the Court of Appeals is that it 
seriously misconceives the “void for vagueness” doctrine. 
The fact that Congress might, without difficulty, have 
chosen “[c]learer and more precise language” equally 
capable of achieving the end which it sought does not 
mean that the statute which it in fact drafted is uncon-
stitutionally vague. United States v. Petrillo, 332 U. S. 
1, 7 (1947).

The judgment of the Court of Appeals is
Reversed.

Mr . Justice  Stew art , concurring in part and dissent-
ing in part.

I agree with the Court that the statutory provision 
before us is not unconstitutionally vague, because I think 
the provision has an objectively measurable meaning 
under established principles of statutory construction. 
Specifically, I think the rule of ejusdem generis is appli-
cable here, and that 18 U. S. C. § 1715 must thus be 
read specifically to make criminal the mailing of a pistol 
or revolver, or of any firearm as “capable of being con-
cealed on the person” as a pistol or revolver.

The rule of ejusdem generis is applicable in a setting 
such as this unless its application would defeat the in-
tention of Congress or render the general statutory lan-
guage meaningless. See United States v. Alpers, 338
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U. S. 680, 682; United, States v. Salen, 235 U. S. 237, 249- 
251; United States v. Stever, 222 U. S. 167, 174-175. 
Application of the rule in the present situation entails 
neither of those results. Instead of draining meaning 
from the general language of the statute, an ejusdem 
generis construction gives to that language an ascertain-
able and intelligible content. And, instead of defeating 
the intention of Congress, an ejusdem generis construction 
coincides with the legislative intent.

The legislative history of the bill on which § 1715 was 
based contains persuasive indications that it was not 
intended to apply to firearms larger than the largest 
pistols or revolvers. Representative Miller, the bill’s 
author, made it clear that the legislative concern was not 
with the “shotgun, the rifle, or any firearm used in hunt-
ing or by the sportsman.” 66 Cong. Rec. 727. As a 
supporter of the legislation stated: “The purpose ... is 
to prevent the shipment of pistols and revolvers through 
the mails.” 67 Cong. Rec. 12041. The only refer-
ence to sawed-off shotguns came in a question posed by 
Representative McKeown: “Is there anything in this bill 
that will prevent the citizens of Oklahoma from buying 
sawed-off shotguns to defend themselves against these 
bank-robbing bandits?” Representative Blanton, an 
opponent of the bill, responded: “That may come next. 
Sometimes a revolver is more necessary than a sawed- 
off shotgun.” 66 Cong. Rec. 729. In the absence of 
more concrete indicia of legislative intent, the pregnant 
silence that followed Representative Blanton’s response 
can surely be taken as an indication that Congress in-
tended the law to reach only weapons of the same gen-
eral size as pistols and revolvers.

I would vacate the judgment of the Court of Appeals 
and remand the case to that court for further proceedings 
consistent with these views.
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MICHIGAN v. MOSLEY

CERTIORARI TO THE COURT OF APPEALS OF MICHIGAN

No. 74r-653. Argued October 6, 1975—Decided December 9, 1975

Respondent, who had been arrested in connection with certain rob-
beries and advised by a detective in accordance with Miranda v. 
Arizona, 384 U. S. 436, that he was not obliged to answer any ques-
tions and that he could remain silent if he wished, and having made 
oral and written acknowledgment of the Miranda warnings, de-
clined to discuss the robberies, whereupon the detective ceased the 
interrogation. More than two hours later, after giving Miranda 
warnings, another detective questioned respondent solely about 
an unrelated murder. Respondent made an inculpatory state-
ment, which was later used in his trial for murder, which resulted 
in his conviction. The appellate court reversed on the ground 
that Miranda mandated a cessation of all interrogation after 
respondent had declined to answer the first detective’s questions. 
Held: The admission in evidence of respondent’s incriminating 
statement did not violate Miranda principles. Respondent’s right 
to cut off questioning was scrupulously honored, the police having 
immediately ceased the robbery interrogation after respondent’s 
refusal to answer and having commenced questioning about the 
murder only after a significant time lapse and after a fresh set 
of warnings had been given respondent. Westover n . United 
States, 384 U. S. 436, distinguished. Pp. 99-107.

51 Mich. App. 105, 214 N. W. 2d 564, vacated and remanded.

Ste wa rt , J., delivered the opinion of the Court, in which 
Bur ge r , C. J., and Bla ck mu n , Pow el l , and Reh nq ui st , JJ., 
joined. Whi te , J., filed an opinion concurring in the result, post, 
p. 107. Bren na n , J., filed a dissenting opinion, in which Mar -
sh al l , J., joined, post, p. 111.

Thomas M. Khalil argued the cause for petitioner. 
With him on the brief were William L. Cahalan, Domi-
nick R. Carnovale, and Robert A. Reuther.

Carl Ziemba argued the cause and filed a brief for 
respondent.*

*Frank Carrington, Fred E. Inbau, William K. Lambie, and
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Mr . Justice  Stew art  delivered the opinion of the 
Court.

The respondent, Richard Bert Mosley, was arrested 
in Detroit, Mich., in the early afternoon of April 8, 
1971, in connection with robberies that had recently 
occurred at the Blue Goose Bar and the White Tower 
Restaurant on that city’s lower east side. The arresting 
officer, Detective James Cowie of the Armed Robbery 
Section of the Detroit Police Department, was acting on 
a tip implicating Mosley and three other men in the 
robberies.1 After effecting the arrest, Detective Cowie 
brought Mosley to the Robbery, Breaking and Entering 
Bureau of the Police Department, located on the fourth 
floor of the departmental headquarters building. The 
officer advised Mosley of his rights under this Court’s 
decision in Miranda v. Arizona, 384 U. S. 436, and had 
him read and sign the department’s constitutional rights 
notification certificate. After filling out the necessary 
arrest papers, Cowie began questioning Mosley about 
the robbery of the White Tower Restaurant. When 
Mosley said he did not want to answer any questions 
about the robberies, Cowie promptly ceased the interro-
gation. The completion of the arrest papers and the 
questioning of Mosley together took approximately 20 
minutes. At no time during the questioning did Mosley 
indicate a desire to consult with a lawyer, and there is 
no claim that the procedures followed to this point did 
not fully comply with the strictures of the Miranda 
opinion. Mosley was then taken to a ninth-floor cell 
block.

Shortly after 6 p. m., Detective Hill of the Detroit

Wayne W. Schmidt filed a brief for Americans for Effective Law 
Enforcement, Inc., as amicus curiae urging reversal.

1 The officer testified that information supplied by an anonymous 
caller was the sole basis for his arrest of Mosley.
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Police Department Homicide Bureau brought Mosley 
from the cell block to the fifth-floor office of the Homi-
cide Bureau for questioning about the fatal shooting of 
a man named Leroy Williams. Williams had been killed 
on January 9, 1971, during a holdup attempt outside the 
101 Ranch Bar in Detroit. Mosley had not been ar-
rested on this charge or interrogated about it by Detec-
tive Cowie.2 Before questioning Mosley about this 
homicide, Detective Hill carefully advised him of his 
“Miranda rights.” Mosley read the notification form 
both silently and aloud, and Detective Hill then read 
and explained the warnings to him and had him sign the 
form. Mosley at first denied any involvement in the 
Williams murder, but after the officer told him that 
Anthony Smith had confessed to participating in the 
slaying and had named him as the “shooter,” Mosley 
made a statement implicating himself in the homicide.3 
The interrogation by Detective Hill lasted approximately 
15 minutes, and at no time during its course did Mosley 
ask to consult with a lawyer or indicate that he did not 
want to discuss the homicide. In short, there is no claim 
that the procedures followed during Detective Hill’s 
interrogation of Mosley, standing alone, did not fully 
comply with the strictures of the Miranda opinion.4

Mosley was subsequently charged in a one-count 
information with first-degree murder. Before the trial 
he moved to suppress his incriminating statement on a 
number of grounds, among them the claim that under 
the doctrine of the Miranda case it was constitutionally 

2 The original tip to Detective Cowie had, however, implicated 
Mosley in the Williams murder.

3 During cross-examination by Mosley’s counsel at the evidentiary 
hearing, Detective Hill conceded that Smith in fact had not confessed 
but had "denied a physical participation in the robbery.”

4 But see n. 5, infra.
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impermissible for Detective Hill to question him about 
the Williams murder after he had told Detective Cowie 
that he did not want to answer any questions about the 
robberies.5 The trial court denied the motion to sup-
press after an evidentiary hearing, and the incriminating 
statement was subsequently introduced in evidence 
against Mosley at his trial. The jury convicted Mosley 
of first-degree murder, and the court imposed a manda-
tory sentence of life imprisonment.

On appeal to the Michigan Court of Appeals, Mosley 
renewed his previous objections to the use of his incrimi-
nating statement in evidence. The appellate court re-
versed the judgment of conviction, holding that Detective 
Hill’s interrogation of Mosley had been a per se violation 
of the Miranda doctrine. Accordingly, without reach-
ing Mosley’s other contentions, the Court remanded the 
case for a new trial with instructions that Mosley’s 
statement be suppressed as evidence. 51 Mich. App. 
105, 214 N. W. 2d 564. After further appeal was denied 
by the Michigan Supreme Court, 392 Mich. 764, the 
State filed a petition for certiorari here. We granted 
the writ because of the important constitutional ques-
tion presented. 419 U. S. 1119.

In the Miranda case this Court promulgated a set of 
safeguards to protect the there-delineated constitutional 
rights of persons subjected to custodial police interroga-
tion. In sum, the Court held in that case that unless law 
enforcement officers give certain specified warnings be-

5 In addition to the claim that Detective Hill’s questioning vio-
lated Miranda, Mosley contended that the statement was the product 
of an illegal arrest, that the statement was inadmissible because he 
had not been taken before a judicial officer without unnecessary 
delay, and that it had been obtained through trickery and promises 
of leniency. He argued that these circumstances, either independ-
ently or in combination, required the suppression of his incriminat-
ing statement.
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fore questioning a person in custody,6 and follow certain 
specified procedures during the course of any subsequent 
interrogation, any statement made by the person in cus-
tody cannot over his objection be admitted in evidence 
against him as a defendant at trial, even though the 
statement may in fact be wholly voluntary. See Michi-
gan v. Tucker, 417 U. S. 433,443.

Neither party in the present case challenges the con-
tinuing validity of the Miranda decision, or of any of 
the so-called guidelines it established to protect what the 
Court there said was a person’s constitutional privilege 
against compulsory self-incrimination. The issue in this 
case, rather, is whether the conduct of the Detroit police 
that led to Mosley’s incriminating statement did in fact 
violate the Miranda “guidelines,” so as to render the 
statement inadmissible in evidence against Mosley at his 
trial. Resolution of the question turns almost entirely 
on the interpretation of a single passage in the Miranda 
opinion, upon which the Michigan appellate court relied 
in finding a per se violation of Miranda:

“Once warnings have been given, the subsequent 
procedure is clear. If the individual indicates in 
any manner, at any time prior to or during question-
ing, that he wishes to remain silent, the interroga-
tion must cease. At this point he has shown that 
he intends to exercise his Fifth Amendment priv-
ilege; any statement taken after the person invokes 
his privilege cannot be other than the product of 
compulsion, subtle or otherwise. Without the right 
to cut off questioning, the setting of in-custody 

6 The warnings must inform the person in custody “that he has a 
right to remain silent, that any statement he does make may be 
used as evidence against him, and that he has a right to the presence 
of an attorney, either retained or appointed.” 384 U. S., at 444.
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interrogation operates on the individual to overcome 
free choice in producing a statement after the priv-
ilege has been once invoked.” 384 U. S., at 
473—474/

This passage states that “the interrogation must cease” 
when the person in custody indicates that “he wishes to 
remain silent.” It does not state under what circum-
stances, if any, a resumption of questioning is permis-
sible.8 The passage could be literally read to mean that 

7 The present case does not involve the procedures to be followed 
if the person in custody asks to consult with a lawyer, since Mosley 
made no such request at any time. Those procedures are detailed 
in the Miranda opinion as follows:
“If the individual states that he wants an attorney, the interroga-
tion must cease until an attorney is present. At that time, the 
individual must have an opportunity to confer with the attorney 
and to have him present during any subsequent questioning. If 
the individual cannot obtain an attorney and he indicates that he 
wants one before speaking to police, they must respect his decision 
to remain silent.

“This does not mean, as some have suggested, that each police 
station must have a ‘station house lawyer’ present at all times to 
advise prisoners. It does mean, however, that if police propose to 
interrogate a person they must make known to him that he is en-
titled to a lawyer and that if he cannot afford one, a lawyer will be 
provided for him prior to any interrogation. If authorities con-
clude that they will not provide counsel during a reasonable period 
of time in which investigation in the field is carried out, they may 
refrain from doing so without violating the person’s Fifth Amend-
ment privilege so long as they do not question him during that 
time.” Id., at 474.

8 The Court did state in a footnote:
“If an individual indicates his desire to remain silent, but has an 

attorney present, there may be some circumstances in which further 
questioning would be permissible. In the absence of evidence of 
overbearing, statements then made in the presence of counsel might 
be free of the compelling influence of the interrogation process and 
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a person who has invoked his “right to silence” can never 
again be subjected to custodial interrogation by any 
police officer at any time or place on any subject. An-
other possible construction of the passage would char-
acterize “any statement taken after the person invokes 
his privilege” as “the product of compulsion” and would 
therefore mandate its exclusion from evidence, even if it 
were volunteered by the person in custody without any 
further interrogation whatever. Or the passage could be 
interpreted to require only the immediate cessation of 
questioning, and to permit a resumption of interrogation 
after a momentary respite.

It is evident that any of these possible literal interpre-
tations would lead to absurd and unintended results. 
To permit the continuation of custodial interrogation 
after a momentary cessation would clearly frustrate the 
purposes of Miranda by allowing repeated rounds of 
questioning to undermine the will of the person being 
questioned. At the other extreme, a blanket prohibition 
against the taking of voluntary statements or a per-
manent immunity from further interrogation, regardless 
of the circumstances, would transform the Miranda safe-
guards into wholly irrational obstacles to legitimate po-
lice investigative activity, and deprive suspects of an 
opportunity to make informed and intelligent assess-
ments of their interests. Clearly, therefore, neither this 
passage nor any other passage in the Miranda opinion 
can sensibly be read to create a per se proscription of in-
definite duration upon any further questioning by any 

might fairly be construed as a waiver of the privilege for purposes 
of these statements.” Id., at 474 n. 44.
This footnote in the Miranda opinion is not relevant to the present 
case, since Mosley did not have an attorney present at the time he 
declined to answer Detective Cowie’s questions, and the officer did 
not continue to question Mosley but instead ceased the interrogation 
in compliance with Miranda’s dictates.
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police officer on any subject, once the person in custody 
has indicated a desire to remain silent.9

A reasonable and faithful interpretation of the Miranda 
opinion must rest on the intention of the Court in that 
case to adopt “fully effective means ... to notify the 
person of his right of silence and to assure that the exer-
cise of the right will be scrupulously honored . . . .” 384 
U. S., at 479. The critical safeguard identified in the 
passage at issue is a person’s “right to cut off question-
ing.” Id., at 474. Through the exercise of his option 
to terminate questioning he can control the time at

9 It is instructive to note that the vast majority of federal and 
state courts presented with the issue have concluded that the 
Miranda opinion does not create a per se proscription of any further 
interrogation once the person being questioned has indicated a de-
sire to remain silent. See Hill v. Whealon, 490 F. 2d 629, 630, 635 
(CA6 1974); United States v. Collins, 462 F. 2d 792, 802 (CA2 
1972) (en banc); Jennings v. United States, 391 F. 2d 512, 515-516 
(CA5 1968); United States v. Choice, 392 F. Supp. 460,466-467 (ED 
Pa. 1975); McIntyre v. New York, 329 F. Supp. 9, 13-14 (EDNY 
1971); People n . Naranjo, 181 Colo. 273, 277-278, 509 P. 2d 1235, 
1237 (1973); People n . Pittman, 55 Ill. 2d 39, 54-56, 302 N. E. 2d 
7, 16-17 (1973); State v. McClelland, 164 N. W. 2d 189, 192-196 
(Iowa 1969); State v. Law, 214 Kan. 643, 647-649, 522 P. 2d 320, 
324-325 (1974); Conway v. State, 7 Md. App. 400, 405-411, 256 
A. 2d 178, 181-184 (1969); State v. O’Neill, 299 Minn. 60, 70-71,
216 N. W. 2d 822, 829 (1974); State n . Godfrey, 182 Neb. 451, 
454-457, 155 N. W. 2d 438, 440-442 (1968); People v. Gary, 31 
N. Y. 2d 68, 69-70, 286 N. E. 2d 263, 264 (1972); State v. 
Bishop, 272 N. C. 283, 296-297, 158 S. E. 2d 511, 520 (1968); 
Commonwealth v. Grandison, 449 Pa. 231, 233-234, 296 A. 2d 
730, 731 (1972); State v. Robinson, 87 S. D. 375, 378, 209 N. W. 
2d 374, 375-377 (1973); Hill v. State, 429 S. W. 2d 481, 486-487 
(Tex. Crim. App. 1968); State v. Estrada, 63 Wis. 2d 476, 486-488, 
217 N. W. 2d 359, 365-366 (1974). See also People v. Fioritto, 
68 Cal. 2d 714, 717-720, 441 P. 2d 625, 626-628 (1968) (permitting 
the suspect but not the police to initiate further questioning).

Citation of the above cases does not imply a view of the merits 
of any particular decision.



104 OCTOBER TERM, 1975

Opinion of the Court 423 U. 8.

which questioning occurs, the subjects discussed, and the 
duration of the interrogation. The requirement that 
law enforcement authorities must respect a person’s ex-
ercise of that option counteracts the coercive pressures 
of the custodial setting. We therefore conclude that the 
admissibility of statements obtained after the person in 
custody has decided to remain silent depends under Mi-
randa on whether his “right to cut off questioning” was 
“scrupulously honored.” 10

A review of the circumstances leading to Mosley’s con-
fession reveals that his “right to cut off questioning” 
was fully respected in this case. Before his initial inter-
rogation, Mosley was carefully advised that he was under 
no obligation to answer any questions and could remain 
silent if he wished. He orally acknowledged that he 
understood the Miranda warnings and then signed 
a printed notification-of-rights form. When Mosley 
stated that he did not want to discuss the robberies, 
Detective Cowie immediately ceased the interrogation 
and did not try either to resume the questioning or in 
any way to persuade Mosley to reconsider his position. 
After an interval of more than two hours, Mosley was 
questioned by another police officer at another location 
about an unrelated holdup murder. He was given full 
and complete Miranda warnings at the outset of the 
second interrogation. He was thus reminded again that 
he could remain silent and could consult with a lawyer, . 

10 The dissenting opinion asserts that Miranda established a 
requirement that once a person has indicated a desire to remain 
silent, questioning may be resumed only when counsel is present. 
Post, at 116-117. But clearly the Court in Miranda imposed no such 
requirement, for it distinguished between the procedural safeguards 
triggered by a request to remain silent and a request for an attorney 
and directed that “the interrogation must cease until an attorney is 
present” only “[i]f the individual states that he wants an attorney.” 
384 U. 8.» at 474.
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and was carefully given a full and fair opportunity to 
exercise these options. The subsequent questioning did 
not undercut Mosley’s previous decision not to answer 
Detective Cowie’s inquiries. Detective Hill did not 
resume the interrogation about the White Tower Restau-
rant robbery or inquire about the Blue Goose Bar rob-
bery, but instead focused exclusively on the Leroy 
Williams homicide, a crime different in nature and in 
time and place of occurrence from the robberies for 
which Mosley had been arrested and interrogated by 
Detective Cowie. Although it is not clear from the 
record how much Detective Hill knew about the earlier 
interrogation, his questioning of Mosley about an unre-
lated homicide was quite consistent with a reasonable 
interpretation of Mosley’s earlier refusal to answer any 
questions about the robberies.11

This is not a case, therefore, where the police failed 
to honor a decision of a person in custody to cut off ques-
tioning, either by refusing to discontinue the interroga-
tion upon request or by persisting in repeated efforts to 

11 Detective Cowie gave the only testimony at the suppression 
hearing concerning the scope of Mosley’s earlier refusal to answer 
his questions:

“A. I think at that time he declined to answer whether he had 
been involved.

“Q. He declined to answer?
“A. Yes. Anything about the robberies.”

At the suppression hearing, Mosley did not in any way dispute 
Cowie’s testimony. Not until trial, after the judge had denied 
the motion to suppress the incriminating statement, did Mosley 
offer a somewhat different version of his earlier refusal to answer 
Detective Cowie’s questions. The briefs submitted by Mosley’s coun-
sel to the Michigan Court of Appeals and to this Court accepted 
Detective Cowie’s account of the interrogation as correct, and the 
Michigan Court of Appeals decided the case on that factual premise. 
At oral argument before this Court, both counsel discussed the case 
solely in terms of Cowie’s description of the events.
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wear down his resistance and make him change his mind. 
In contrast to such practices, the police here immediately 
ceased the interrogation, resumed questioning only after 
the passage of a significant period of time and the pro-
vision of a fresh set of warnings, and restricted the 
second interrogation to a crime that had not been a sub-
ject of the earlier interrogation.

The Michigan Court of Appeals viewed this case as 
factually similar to Westover v. United States, 384 U. S. 
436, a companion case to Miranda. But the controlling 
facts of the two cases are strikingly different.

In Westover, the petitioner was arrested by the Kansas 
City police at 9:45 p. m. and taken to the police station. 
Without giving any advisory warnings of any kind to 
Westover, the police questioned him that night and 
throughout the next morning about various local rob-
beries. At noon, three FBI agents took over, gave 
advisory warnings to Westover, and proceeded to ques-
tion him about two California bank robberies. After 
two hours of questioning, the petitioner confessed to the 
California crimes. The Court held that the confession 
obtained by the FBI was inadmissible because the inter-
rogation leading to the petitioner’s statement followed 
on the heels of prolonged questioning that was com-
menced and continued by the Kansas City police with-
out preliminary warnings to Westover of any kind. The 
Court found that “the federal authorities were the bene-
ficiaries of the pressure applied by the local in-custody 
interrogation” and that the belated warnings given by 
the federal officers were “not sufficient to protect” West- 
over because from his point of view “the warnings came 
at the end of the interrogation process.” Id., at 497, 496.

Here, by contrast, the police gave full “Miranda warn-
ings” to Mosley at the very outset of each interrogation, 
subjected him to only a brief period of initial question-
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ing, and suspended questioning entirely for a significant 
period before beginning the interrogation that led to his 
incriminating statement. The cardinal fact of West- 
over—the failure of the police officers to give any warn-
ings whatever to the person in their custody before 
embarking on an intense and prolonged interrogation of 
him—was simply not present in this case. The Michi-
gan Court of Appeals was mistaken, therefore, in believ-
ing that Detective Hill’s questioning of Mosley was “not 
permitted” by the Westover decision. 51 Mich. App., 
at 108, 214 N. W. 2d, at 566.

For these reasons, we conclude that the admission in 
evidence of Mosley’s incriminating statement did not 
violate the principles of Miranda n . Arizona. Accord-
ingly, the judgment of the Michigan Court of Appeals 
is vacated, and the case is remanded to that court for 
further proceedings not inconsistent, with this opinion.

It is so ordered.

Mr . Just ice  White , concurring in the result.
I concur in the result and in much of the majority’s 

reasoning. However, it appears to me that, in an effort 
to make only a limited holding in this case, the majority 
has implied that some custodial confessions will be sup-
pressed even though they follow an informed and volun-
tary waiver of the defendant’s rights. The majority 
seems to say that a statement obtained within some un-
specified time after an assertion by an individual of his 
“right to silence” is always inadmissible, even if it was 
the result of an informed and voluntary decision—fol-
lowing, for example, a disclosure to such an individual 
of a piece of information bearing on his waiver decision 
which the police had failed to give him prior to his as-
sertion of the privilege but which they gave him immedi-
ately thereafter. Indeed, ante, at 102, the majority char-
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acterizes as “absurd” any contrary rule. I disagree. I do 
not think the majority’s conclusion is compelled by Mi-
randa v. Arizona, 384 U. S. 436 (1966), and I suspect that 
in the final analysis the majority will adopt voluntariness 
as the standard by which to judge the waiver of the right 
to silence by a properly informed defendant. I think the 
Court should say so now.

Miranda holds that custody creates an inherent com-
pulsion on an individual to incriminate himself in re-
sponse to questions, and that statements obtained under 
such circumstances are therefore obtained in violation 
of the Fifth Amendment privilege against compelled 
testimonial self-incrimination unless the privilege is 
“knowingly and intelligently waived.” Id., at 471, 475. 
It also holds that an individual will not be deemed to 
have made a knowing and intelligent waiver of his “right 
to silence” unless the authorities have first informed him, 
inter alia, of that right—“the threshold requirement for 
an intelligent decision as to its exercise.” Id., at 468. 
I am no more convinced that Miranda was required by the 
United States Constitution than I was when it was de-
cided. However, there is at least some support in the 
law both before and after Miranda for the proposition 
that some rights will never be deemed waived unless 
the defendant is first expressly advised of their existence. 
E. g., Camley v. Cochran, 369 U. S. 506 (1962); Boykin n . 
Alabama, 395 U. S. 238 (1969); Fed. Rules Crim. Proc. 
11, 32 (a)(2). There is little support in the law or in 
common sense for the proposition that an informed 
waiver of a right may be ineffective even where volun-
tarily made. Indeed, the law is exactly to the con-
trary, e. g., Tollett v. Henderson, 411 U. S. 258 (1973); 
Brady n . United States, 397 U. S. 742 (1970); McMann 
v. Richardson, 397 U. S. 759 (1970); Parker v. North 
Carolina, 397 U. S. 790 (1970). Unless an individual is 
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incompetent, we have in the past rejected any paternal-
istic rule protecting a defendant from his intelligent and 
voluntary decisions about his own criminal case. Far- 
etta v. California, 422 U. S. 806 (1975). To do so would 
be to “imprison a man in his privileges,” 1 Adams v. 
United States ex rel. McCann, 317 U. S. 269, 280 (1942), 
and to disregard “ ‘that respect for the individual which 
is the lifeblood of the law,’ ” Faretta v. California, supra, 
at 834. I am very reluctant to conclude that Miranda 
stands for such a proposition.

The language of Miranda no more compels such a re-
sult than does its basic rationale. As the majority points 
out, the statement in Miranda, 384 U. S., at 474, requir-
ing interrogation to cease after an assertion of the “right 
to silence” tells us nothing because it does not indicate 
how soon this interrogation may resume. The Court 
showed in the very next paragraph, moreover, that when 
it wanted to create a per se rule against further interro-
gation after assertion of a right, it knew how to do so. 
The Court there said “ [i]f the individual states that he 

1 The majority’s rule may cause an accused injury. Although a 
recently arrested individual may have indicated an initial desire 
not to answer questions, he would nonetheless want to know im-
mediately—if it were true—that his ability to explain a particular 
incriminating fact or to supply an alibi for a particular time period 
would result in his immediate release. Similarly, he might wish to 
know—if it were true—that (1) the case against him was unusually 
strong and that (2) his immediate cooperation with the authorities 
in the apprehension and conviction of others or in the recovery of 
property would redound to his benefit in the form of a reduced 
charge. Certainly the individual’s lawyer, if he had one, would be 
interested in such information, even if communication of such infor-
mation followed closely on an assertion of the “right to silence.” 
Where the individual has not requested counsel and has chosen 
instead to make his own decisions regarding his conversations with 
the authorities, he should not be deprived even temporarily of any 
information relevant to the decision.
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wants an attorney, the interrogation must cease until an 
attorney is present.” Ibid.2 However, when the individ-
ual indicates that he will decide unaided by counsel 
whether or not to assert his “right to silence” the situa-
tion is different. In such a situation, the Court in Mi-
randa simply said: “If the interrogation continues with-
out the presence of an attorney and a statement is taken, 
a heavy burden rests on the government to demonstrate 
that the defendant knowingly and intelligently waived his 
privilege against self-incrimination and his right to re-
tained or appointed counsel.” Id., at 475. Apparently, 
although placing a heavy burden on the government, Mi-
randa intended waiver of the “right to silence” to be 
tested by the normal standards. In any event, insofar as 
the Miranda decision might be read to require interroga-
tion to cease for some magical and unspecified period of 
time following an assertion of the “right to silence,” and 
to reject voluntariness as the standard by which to judge 
informed waivers of that right, it should be disapproved 
as inconsistent with otherwise uniformly applied legal 
principles.

In justifying the implication that questioning must 
inevitably cease for some unspecified period of time 
following an exercise of the “right to silence,” the ma-

2 The question of the proper procedure following expression by an 
individual of his desire to consult counsel is not presented in this 
case. It is sufficient to note that the reasons to keep the lines of 
communication between the authorities and the accused open when 
the accused has chosen to make his own decisions are not present 
when he indicates instead that he wishes legal advice with respect 
thereto. The authorities may then communicate with him through 
an attorney. More to the point, the accused having expressed his 
own view that he is not competent to deal with the authorities 
without legal advice, a later decision at the authorities’ insistence 
to make a statement without counsel’s presence may properly be 
viewed with skepticism.
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jority says only that such a requirement would be neces-
sary to avoid “undermining” “the will of the person being 
questioned.” Yet surely a waiver of the “right to si-
lence” obtained by “undermining the will” of the person 
being questioned would be considered an involuntary 
waiver. Thus, in order to achieve the majority’s only 
stated purpose, it is sufficient to exclude all confessions 
which are the result of involuntary waivers. To ex-
clude any others is to deprive the factfinding process of 
highly probative information for no reason at all. The 
“repeated rounds” of questioning following an assertion 
of the privilege, which the majority is worried about, 
would, of course, count heavily against the State in any 
determination of voluntariness—particularly if no reason 
(such as new facts communicated to the accused or a new 
incident being inquired about) appeared for repeated 
questioning. There is no reason, however, to rob the 
accused of the choice to answer questions voluntarily for 
some unspecified period of time following his own previ-
ous contrary decision. The Court should now so state.

Mr . Just ice  Brennan , with whom Mr . Justice  Mar -
shall  joins, dissenting.

The Court focuses on the correct passage from Miranda 
v. Arizona, 384 U. S. 436, 473-474 (1966) (footnote 
omitted):

“Once warnings have been given, the subsequent 
procedure is clear. If the individual indicates in any 
manner, at any time prior to or during questioning, 
that he wishes to remain silent, the interrogation 
must cease. At this point he has shown that he 
intends to exercise his Fifth Amendment privilege; 
any statement taken after the person invokes his 
privilege cannot be other than the product of com-
pulsion, subtle or otherwise. Without the right to 
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cut off questioning, the setting of in-custody interro-
gation operates on the individual to overcome free 
choice in producing a statement after the privilege 
has been once invoked.”

But the process of eroding Miranda rights, begun with 
Harris v. New York, 401 U. S. 222 (1971), continues with 
today’s holding that police may renew the questioning of 
a suspect who has once exercised his right to remain 
silent, provided the suspect’s right to cut off questioning 
has been “scrupulously honored.” Today’s distortion of 
Miranda’s constitutional principles can be viewed only 
as yet another step in the erosion and, I suppose, 
ultimate overruling of Miranda’s enforcement of the 
privilege against self-incrimination.

The Miranda guidelines were necessitated by the in-
herently coercive nature of in-custody questioning. As in 
Escobedo n . Illinois, 378 U. S. 478 (1964), “we sought a 
protective device to dispel the compelling atmosphere of 
the interrogation.” 384 U. 8., at 465. We “concluded 
that without proper safeguards the process of in-custody 
interrogation of persons suspected or accused of crime 
contains inherently compelling pressures which work to 
undermine the individual’s will to resist and to compel 
him to speak where he would not otherwise do so freely.” 
Id., at 467.1 To assure safeguards that promised to 
dispel the “inherently compelling pressures” of in-custody 
interrogation, a prophylactic rule was fashioned to sup-
plement the traditional determination of voluntariness 
on the facts of each case. Miranda held that any con-
fession obtained when not preceded by the required warn-

1 The Court said further:
“Unless adequate protective devices are employed to dispel the 
compulsion inherent in custodial surroundings, no statement obtained 
from the defendant can truly be the product of his free choice.” 384 
U. S., at 458.
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ings or an adequate substitute safeguard was per se 
inadmissible in evidence. Id., at 468—469, 479. Satis-
faction of this prophylactic rule, therefore, was necessary, 
though not sufficient, for the admission of a confession. 
Certiorari was expressly granted in Miranda “to give 
concrete constitutional guidelines for law enforcement 
agencies and courts to follow,” id., at 441—442, that is, 
clear, objective standards that might be applied to avoid 
the vagaries of the traditional voluntariness test.

The task that confronts the Court in this case is to 
satisfy the Miranda approach by establishing “concrete 
constitutional guidelines” governing the resumption of 
questioning a suspect who, while in custody, has 
once clearly and unequivocally “indicate [d] . . . that he 
wishes to remain silent . . . .” As the Court today con-
tinues to recognize, under Miranda, the cost of assuring 
voluntariness by procedural tests, independent of any 
actual inquiry into voluntariness, is that some voluntary 
statements will be excluded. Ante, at 99-100. Thus the 
consideration in the task confronting the Court is not 
whether voluntary statements will be excluded, but 
whether the procedures approved will be sufficient to 
assure with reasonable certainty that a confession is not 
obtained under the influence of the compulsion inherent 
in interrogation and detention. The procedures approved 
by the Court today fail to provide that assurance.

We observed in Miranda: “Whatever the testimony 
of the authorities as to waiver of rights by an accused, 
the fact of lengthy interrogation or incommunicado in-
carceration before a statement is made is strong evidence 
that the accused did not validly waive his rights. In 
these circumstances the fact that the individual eventu-
ally made a statement is consistent with the conclusion 
that the compelling influence of the interrogation finally 
forced him to do so. It is inconsistent with any notion 
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of a voluntary relinquishment of the privilege.” 384 
U. S., at 476. And, as that portion of Miranda which 
the majority finds controlling observed, “the setting of 
in-custody interrogation operates on the individual to 
overcome free choice in producing a statement after 
the privilege has been once invoked.” Id., at 474. 
Thus, as to statements which are the product of renewed 
questioning, Miranda established a virtually irrebuttable 
presumption of compulsion, see id., at 474 n. 44, and 
that presumption stands strongest where, as in this case, 
a suspect, having initially determined to remain silent, 
is subsequently brought to confess his crime. Only by 
adequate procedural safeguards could the presumption 
be rebutted.

In formulating its procedural safeguard, the Court 
skirts the problem of compulsion and thereby fails to join 
issue with the dictates of Miranda. The language 
which the Court finds controlling in this case teaches 
that renewed questioning itself is part of the process 
which invariably operates to overcome the will of a sus-
pect. That teaching is embodied in the form of a pro-
scription on any further questioning once the suspect 
has exercised his right to remain silent. Today’s de-
cision uncritically abandons that teaching. The Court 
assumes, contrary to the controlling language, that 
“scrupulously honoring” an initial exercise of the right 
to remain silent preserves the efficaciousness of initial 
and future warnings despite the fact that the suspect has 
once been subjected to interrogation and then has been 
detained for a lengthy period of time.

Observing that the suspect can control the circum-
stances of interrogation “[t]hrough the exercise of his 
option to terminate questioning,” the Court concludes 
“that the admissibility of statements obtained after the 
person in custody has decided to remain silent depends ... 
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on whether his ‘right to cut off questioning’ was ‘scrupu-
lously honored.’ ” Ante, at 103, 104. But scrupulously 
honoring exercises of the right to cut off questioning is 
only meaningful insofar as the suspect’s will to exercise 
that right remains wholly unfettered. The Court’s formu-
lation thus assumes the very matter at issue here: 
whether renewed questioning following a lengthy period of 
detention acts to overbear the suspect’s will, irrespective 
of giving the Miranda warnings a second time (and scru-
pulously honoring them), thereby rendering inconsequen-
tial any failure to exercise the right to remain silent. For 
the Court it is enough conclusorily to assert that “[t]he 
subsequent questioning did not undercut Mosley’s previ-
ous decision not to answer Detective Cowie’s inquiries.” 
Ante, at 105. Under Miranda, however, Mosley’s failure 
to exercise the right upon renewed questioning is pre-
sumptively the consequence of an overbearing in which 
detention and that subsequent questioning played central 
roles.

I agree that Miranda is not to be read, on the one 
hand, to impose an absolute ban on resumption of ques-
tioning “at any time or place on any subject,” ante, at 
102, or on the other hand, “to permit a resumption of in-
terrogation after a momentary respite,” ibid. But this 
surely cannot justify adoption of a vague and ineffective 
procedural standard that falls somewhere between those 
absurd extremes, for Miranda in flat and unambiguous 
terms requires that questioning “cease” when a suspect 
exercises the right to remain silent. Miranda’s terms, 
however, are not so uncompromising as to preclude the 
fashioning of guidelines to govern this case. Those guide-
lines must, of course, necessarily be sensitive to the 
reality that “[a]s a practical matter, the compulsion to 
speak in the isolated setting of the police station may 
well be greater than in courts or other official investiga-
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tions, where there are often impartial observers to guard 
against intimidation or trickery.” 384 U. S., at 461 
(footnote omitted).

The fashioning of guidelines for this case is an easy 
task. Adequate procedures are readily available. Mich-
igan law requires that the suspect be arraigned before a 
judicial officer “without unnecessary delay,” 2 certainly 
not a burdensome requirement. Alternatively, a require-
ment that resumption of questioning should await ap-
pointment and arrival of counsel for the suspect would 
be an acceptable and readily satisfied precondition to 
resumption.3 Miranda expressly held that “[t]he pres-
ence of counsel . . . would be the adequate protective de-
vice necessary to make the process of police interrogation 
conform to the dictates of the privilege [against self-
incrimination].” Id., at 466. The Court expediently 
bypasses this alternative in its search for circumstances 
where renewed questioning would be permissible.4

Indeed, language in Miranda suggests that the

2 Mich. Comp. Laws §§764.13, 764.26 (1970); Mich. Stat. Arm. 
§§28.871 (1), 28.885 (1972). Detective Cowie’s testimony indicated 
that a judge was available across the street from the police station in 
which Mosley was held from 2:15 p. m. until 4 p. m. or 4:30 p. m. 
App. 13. The actual interrogation of Mosley, however, covered 
only 15 or 20 minutes of this time. Id., at 14. The failure to com-
ply with a simple state-law requirement in these circumstances is 
totally at odds with the holding that the police “scrupulously hon-
ored” Mosley’s rights.

3 In addition, a break in custody for a substantial period of time 
would permit—indeed it would require—law enforcement officers to 
give Miranda warnings a second time.

41 do not mean to imply that counsel may be forced on a suspect 
who does not request an attorney. I suggest only that either 
arraignment or counsel must be provided before resumption of 
questioning to eliminate the coercive atmosphere of in-custody in-
terrogation. The Court itself apparently proscribes resuming ques-
tioning until counsel is present if an accused has exercised the right 
to have an attorney present at questioning. Ante, at 101 n. 7.
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presence of counsel is the only appropriate alternative. 
In categorical language we held in Miranda: “If the in-
dividual indicates in any manner, at any time prior to or 
during questioning, that he wishes to remain silent, the 
interrogation must cease.” Id., at 473—474. We then 
immediately observed:

“If an individual indicates his desire to remain 
silent but has an attorney present, there may be 
some circumstances in which further questioning 
would be permissible. In the absence of evidence 
of overbearing, statements then made in the pres-
ence of counsel might be free of the compelling 
influence of the interrogation process and might 
fairly be construed as a waiver of the privilege for 
purposes of these statements.” Id., at 474 n. 44 
(emphasis added).

This was the only circumstance in which we at all sug-
gested that questioning could be resumed, and even then, 
further questioning was not permissible in all such cir-
cumstances, for compulsion was still the presumption not 
easily dissipated.5

5 The Court asserts that this language is not relevant to the 
present case, for “Mosley did not have an attorney present at the 
time he declined to answer Detective Cowie’s questions.” Ante, at 
102 n. 8. The language, however, does not compel a reading that 
it is applicable only if counsel is present when the suspect initially 
exercises his right to remain silent. Even if it did, this would only 
indicate that Miranda placed even stiffer limits on the circumstances 
when questioning may be resumed than I suggest here. Moreover, 
since the concern in Miranda was with assuring the absence of com-
pulsion upon renewed questioning, it makes little difference whether 
counsel is initially present. Thus, even if the language does not 
specifically address the situation where counsel is not initially present, 
it certainly contemplates that situation.

The Court also asserts that Miranda “directed that ‘the inter-
rogation must cease until an attorney is present’ only ‘[i]f the 
individual states that he wants an attorney.’ ” Ante, at 104 n. 10
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These procedures would be wholly consistent with the 
Court’s rejection of a “per se proscription of indefinite 
duration,” ante, at 102, a rejection to which I fully sub-
scribe. Today’s decision, however, virtually empties 
Miranda of principle, for plainly the decision encourages 
police asked to cease interrogation to continue the sus-
pect’s detention until the police station’s coercive atmos-
phere does its work and the suspect responds to resumed 
questioning.6 Today’s rejection of that reality of life 
contrasts sharply with the Court’s acceptance only two 
years ago that “[i]n Miranda the Court found that the 
techniques of police questioning and the nature of cus-
todial surroundings produce an inherently coercive situa-
tion.” Schneckloth v. Bustamante, 412 U. S. 218, 247 
(1973). I can only conclude that today’s decision signals 
rejection of Miranda’s basic premise.

My concern with the Court’s opinion does not end with 
its treatment of Miranda, but extends to its treatment of 
the facts in this case. The Court’s effort to have the 
Williams homicide appear as “an unrelated holdup mur-
der,” ante, at 104, is patently unsuccessful. The anony-
mous tip received by Detective Cowie, conceded by the 
Court to be the sole basis for Mosley’s arrest, ante, at 97 
n. 1, embraced both the robberies covered in Cowie’s in-

(quoting 384 U. S., at 474). This is patently inaccurate. The 
language from the quoted portion of Miranda actually reads: “If 
the individual states that he wants an attorney, the interrogation 
must cease until an attorney is present.”

61 do not suggest that the Court’s opinion is to be read as 
permitting unreasonably lengthy detention without arraignment so 
long as any exercise of rights by a suspect is “scrupulously honored.” 
The question of whether there is some constitutional limitation on 
the length of time police may detain a suspect without arraignment, 
cf. Gerstein v. Pugh, 420 U. S. 103 (1975); Mallory v. United States, 
354 U. S. 449 (1957); McNabb v. United States, 318 U. S. 332 
(1943), is an open one and is not now before the Court.
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terrogation and the robbery-murder of Williams, ante, at 
98 n. 2, about which Detective Hill questioned Mosley. 
Thus, when Mosley was apprehended, Cowie suspected 
him of being involved in the Williams robbery-murder 
in addition to the robberies about which he tried to 
examine Mosley. On another matter, the Court treats 
the second interrogation as being “at another location,” 
ante, at 104. Yet the fact is that it was merely a dif-
ferent floor of the same building, ante, at 97-98.7

I also find troubling the Court’s finding that Mosley 
never indicated that he did not want to discuss the rob-
bery-murder, see ante, at 104—106. I cannot read Cowie’s 
testimony as the Court does. Cowie testified that Mosley 

7 See Westover v. United States, 384 U. S. 436, 494 (1966), where 
Westover confessed after being turned over to the FBI following 
questioning by local police. We said:
“Although the two law enforcement authorities are legally distinct 
and the crimes for which they interrogated Westover were different, 
the impact on him was that of a continuous period of questioning....

“We do not suggest that law enforcement authorities are precluded 
from questioning any individual who has been held for a period of 
time by other authorities and interrogated by them without appro-
priate warnings. A different case would be presented if an accused 
were taken into custody by the second authority, removed both in 
time and place from his original surroundings, and then adequately 
advised of his rights and given an opportunity to exercise them. 
But here the FBI interrogation was conducted immediately follow-
ing the state interrogation in the same police station—in the same 
compelling surroundings. Thus, in obtaining a confession from 
Westover the federal authorities were the beneficiaries of the pres-
sure applied by the local in-custody interrogation. In these circum-
stances the giving of warnings alone was not sufficient to protect 
the privilege.” Id., at 496-497.

It is no answer to say that the questioning was resumed 
by a second police officer. Surely Santobello v. New York, 404 
U. S. 257, 262 (1971), requires that the case be decided as if it 
involved two interrogation sessions by a single law enforcement 
officer.
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declined to answer “‘[a]nything about the robberies/” 
ante, at 105 n. 11. That can be read only against the back-
ground of the anonymous tip that implicated Mosley in 
the Williams incident. Read in that light, it may rea-
sonably be inferred that Cowie understood “[a]nything” 
to include the Williams episode, since the anonymous 
tip embraced that episode. More than this, the Court’s 
reading of Cowie’s testimony is not even faithful to the 
standard it articulates here today. “Anything about the 
robberies” may more than reasonably be interpreted as 
comprehending the Williams murder which occurred dur-
ing a robbery. To interpret Mosley’s alleged statement 
to the contrary, therefore, hardly honors “scrupulously” 
the suspect’s rights.

In light of today’s erosion of Miranda standards as a 
matter of federal constitutional law, it is appropriate 
to observe that no State is precluded by the decision 
from adhering to higher standards under state law. Each 
State has power to impose higher standards governing 
police practices under state law than is required by the 
Federal Constitution. See Oregon v. Hass, 420 U. S. 714, 
719 (1975);8 Lego v. Twomey, 404 U. S. 477, 489 
(1972); Cooper n . California, 386 U. S. 58, 62 (1967). 
A decision particularly bearing upon the question 
of the adoption of Miranda as state law is Common-
wealth v. Ware, 446 Pa. 52, 284 A. 2d 700 (1971). There 
the Pennsylvania Supreme Court adopted an aspect 
of Miranda as state law. This Court on March 20, 

8 Although my Brother Mars hal l  correctly argued in Hass, 420 
U. 8., at 728 (dissenting), that we should have remanded for the 
state court to clarify whether it was relying on state or federal law, 
such a disposition is not required here. In Hass the state court cited 
both federal and state authority; in this case Mosley’s counsel has 
conceded that the self-incrimination argument in the state court was 
based solely on the Fifth Amendment to the Federal Constitution. 
Tr. of Oral Arg. 44.
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1972, granted the Commonwealth’s petition for 
certiorari to review that decision. 405 U. S. 987. 
A month later, however, the error of the grant having 
been made apparent, the Court vacated the order of 
March 20, “it appearing that the judgment below rests 
upon an adequate state ground.” 406 U. S. 910. 
Understandably, state courts and legislatures are, as mat-
ters of state law, increasingly according protections once 
provided as federal rights but now increasingly depreci-
ated by decisions of this Court. See, e. g., State v. Santi-
ago, 53 Haw. 254, 492 P. 2d 657 (1971) (rejecting Har- 
risN.New York, 401 U.S.222 (1971)); PeopleN. Beavers, 
393 Mich. 554, 227 N. W. 2d 511 (1975), cert, denied, post, 
p. 878 (rejecting United States v. White, 401 U. S. 745 
(1971)); State v. Johnson, 68 N. J. 349, 346 A. 2d 66 
(1975) (rejecting Schneckloth v. Bustamonte, 412 U. S. 
218 (1973)); Commonwealth v. Campana, 455 Pa. 622, 
314 A. 2d 854, cert, denied, 417 U. S. 969 (1974) (adopt-
ing “same transaction or occurrence” view of Double 
Jeopardy Clause). I note that Michigan’s Constitution 
has its own counterpart to the privilege against self-
incrimination. Mich. Const., Art. 1, § 17; see State v. 
Johnson, supra.
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UNITED STATES v. MOORE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT

No. 74-759. Argued October 7, 1975—Decided December 9, 1975

Respondent, a licensed physician registered under the Controlled 
Substances Act (CSA), 21 U. S. C. §801 et seq., was convicted 
of knowing and unlawful distribution and dispensation of metha-
done (a controlled substance or addictive drug used in the 
treatment of heroin addicts) in violation of 21 U. S. C. § 841 
(a)(1), which makes it unlawful for “any person” knowingly or 
intentionally to distribute or dispense a controlled substance, 
except as authorized by the CSA. The evidence disclosed that 
respondent prescribed large quantities of methadone for patients 
without giving them adequate physical examinations or specific 
instructions for its use and charged fees according to the quantity 
of methadone prescribed rather than fees for medical services 
rendered. The Court of Appeals, however, reversed the convic-
tion on the grounds that respondent was exempted from prose-
cution under § 841 by virtue of his status as a registrant and 
that a registrant can be prosecuted only under §§ 842 and 843, 
which prescribe less severe penalties than § 841. Held: Registered 
physicians can be prosecuted under § 841 when, as here, their 
activities fall outside the usual course of professional practice. 
Pp. 131-145.

(a) Only the lawful acts of registrants under the CSA are 
exempted from prosecution under § 841. That section by its 
terms reaches “any person” and does not exempt (as it could 
have) “all registrants” or “all persons registered under the Act.” 
The language of the qualified authorization of § 822 (b), which 
authorizes registrants to possess, distribute, or dispense controlled 
substances to the extent authorized by their registration and in 
conformity with other CSA provisions, and which was added 
merely to ensure that persons engaged in lawful activities could 
not be prosecuted, cannot be fairly read to support the view that 
all activities of registered physicians are beyond the reach of 
§ 841 simply because of their status. Pp. 131-133.

(b) There is no indication in the operative language of §§ 841- 
843 that Congress intended to establish two mutually exclusive 
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penalty systems, with nonregistrants to be punished under § 841 
and registrants under §§ 842 and 843, the fact that the term 
“registrants” is used in some subsections of §§ 842 and 843 but 
not in § 841 being of limited significance. Moreover, the legisla-
tive history indicates that Congress was concerned with the nature 
of the drug transaction, rather than with the defendant’s status. 
Pp. 133-135.

(c) It is immaterial whether respondent also could have been 
prosecuted for the relatively minor offense of violating § 829 with 
respect to the issuing of prescriptions, since there is nothing in 
the statutory scheme or the legislative history that justifies a 
conclusion that a registrant who may be prosecuted for violating 
§ 829 is thereby exempted from prosecution under § 841 for the 
significantly greater offense of acting as a drug “pusher.” Pp. 
135-138.

(d) The scheme of the CSA, viewed against the background 
of the legislative history, reveals an intent to limit a registered 
physician’s dispensing authority to the course of his “professional 
practice.” Pp. 138-143.

(e) Congress was concerned that the drug laws not impede 
legitimate research and that physicians be allowed reasonable 
discretion in treating patients, but it did not intend to exempt 
from serious criminal penalties those acts by physicians that go 
beyond the limits of approved professional practice. Pp. 143-145.

(f) Where the statutory purpose is clear, the canon of strict 
construction of criminal statutes favoring the accused will be 
satisfied if the words of the statute are “given their fair meaning 
in accord with the manifest intent of the lawmakers.” United 
States v. Brown, 333 U. S. 18, 25-26. P. 145.

164 U. S. App. D. C. 319, 505 F. 2d 426, reversed and remanded.

Pow el l , J., delivered the opinion for a unanimous Court.

Paul L. Friedman argued the cause for the United 
States. With him on the briefs were Solicitor General 
Bork, Assistant Attorney General Thornburgh, Acting 
Assistant Attorney General Keeney, and Sidney M. 
Glazer.

Raymond W. Bergan argued the cause for respond-
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ent. With him on the brief were Edward Bennett Wil-
liams and Harold Ungar.

Mr . Justice  Powe ll  delivered the opinion of the 
Court.

The issue in this case is whether persons who are 
registered under the Controlled Substances Act (CSA or 
Act), 84 Stat. 1242, 21 U. S. C. § 801 et seq., can be prose-
cuted under § 841 for dispensing or distributing controlled 
substances. The United States Court of Appeals for the 
District of Columbia Circuit reversed the conviction of 
respondent, a licensed physician registered under the Act, 
on the ground that he was exempted from prosecution 
under § 841 by virtue of his status as a registrant. We 
reverse and hold that registered physicians can be prose-
cuted under § 841 when their activities fall outside the 
usual course of professional practice.

I
Dr. Moore was charged, in a 639-count indictment, with 

the knowing and unlawful distribution and dispensation 
of methadone (Dolophine), a Schedule II controlled sub-
stance,1 in violation of 21 U. S. C. §841 (a)(1). That 
subsection provides:

“Except as authorized by this subchapter, it 
shall be unlawful for any person knowingly or 
intentionally—

“(1) to manufacture, distribute, or dispense, or

XA substance listed in Schedule II has “a high potential for 
abuse,” “a currently accepted medical use in treatment in the 
United States or a currently accepted medical use with 
severe restrictions,” and is a drug the abuse of which “may lead 
to severe psychological or physical dependence.” 21 U. S. C. § 812 
(b)(2). Methadone is listed as a Schedule II drug in § 812(c), 
Schedule II (b)(ll).
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possess with intent to manufacture, distribute, or 
dispense, a controlled substance . . . .”

The indictment covered a 5%-month period from 
late August 1971 to early February 1972. It was 
reduced before trial to 40 counts, and the jury con-
victed respondent on 22 counts. He was sentenced to 
concurrent terms of five to 15 years’ imprisonment on 
14 counts, and to concurrent terms of 10 to 30 years 
on the remaining eight counts. The second set of sen-
tences was to be consecutive with the first. Fines total-
ing $150,000 were also imposed.2

Methadone is an addictive drug used in the treatment 
of heroin addicts. If taken without controls it can, like 
heroin, create euphoric “highs,” but if properly adminis-
tered it eliminates the addict’s craving for heroin with-
out providing a “high.” The two principal methods of 
treating heroin addicts with methadone are “detoxifica-
tion” and “maintenance.” Under a maintenance pro-
gram, the addict is given a fixed dose once a day for 
an indefinite period to keep him from using heroin. In 
detoxification the addict is given a large dose of metha-
done during the first few days of treatment to keep him 
free of withdrawal symptoms. Then the dose is gradu-
ally reduced until total abstinence is reached.

Maintenance is the more controversial method of 
treatment. During the period covered by the indict-
ment, registration under § 822, in itself, did not entitle 
a physician to conduct a maintenance program. In 
addition to a § 822 registration, the physician who 
wished to conduct such a program was required to 

2 In addition, Dr. Moore’s license to practice medicine was 
revoked pursuant to D. C. Code Ann. § 2-131 (1973), which author-
izes revocation upon the conviction of “any felony.” An appeal from 
the conviction acts “as a supersedeas to the judgment . . . revoking 
his license . . . .”
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obtain authorization from the Food and Drug Adminis-
tration for investigation of a new drug. Dr. Moore’s 
authorization by the FDA was revoked in the summer 
of 1971, and he does not claim that he was conducting 
an authorized maintenance program. Instead, his de-
fense at trial was that he had devised a new method of 
detoxification based on the work of a British practi-
tioner. He testified that he prescribed large quantities 
of methadone to achieve a “blockade” condition, in which 
the addict was so saturated with methadone that heroin 
would have no effect, and to instill a strong psychological 
desire for detoxification. The Government’s position is 
that the evidence established that Dr. Moore’s conduct 
was inconsistent with all accepted methods of treating 
addicts, that in fact he operated as a “pusher.”

Respondent concedes in his brief that he did not ob-
serve generally accepted medical practices. He conducted 
a large-scale operation. Between September 1971 and 
mid-February 1972 three District of Columbia pharma-
cies filled 11,169 prescriptions written by Dr. Moore. 
These covered some 800,000 methadone tablets. On 54 
days during that period respondent wrote over 100 pre-
scriptions a day. In billing his patients he used a 
“sliding-fee scale” pegged solely to the quantity pre-
scribed, rather than to the medical services performed. 
The fees ranged from $15 for a 50-pill prescription to $50 
for 150 pills. In five and one-half months Dr. Moore’s 
receipts totaled at least $260,000.

When a patient entered the office he was given only 
the most perfunctory examination. Typically this in-
cluded a request to see the patient’s needle marks (which 
in more than one instance were simulated) and an un-
supervised urinalysis (the results of which were regularly 
ignored). A prescription was then written for the 
amount requested by the patient. On return visits—for
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which appointments were never scheduled—no physical 
examination was performed and the patient again re-
ceived a prescription for whatever quantity he requested. 
Accurate records were not kept, and in some cases the 
quantity prescribed was not recorded. There was no 
supervision of the administration of the drug. Dr. 
Moore’s instructions consisted entirely of a label on the 
drugs reading: “Take as directed for detoxification.” 
Some patients used the tablets to get “high” ; others sold 
them or gave them to friends or relatives. Several pa-
tients testified that their use of methadone increased 
dramatically while they were under respondent’s care.3

The Court of Appeals, with one judge dissenting, 
assumed that respondent acted wrongfully but held 
that he could not be prosecuted under § 841.4 164 U. S.

3 One patient testified that he was taking approximately two 
to three pills per day when he started visiting Dr. Moore. By 
the end of his visits he was taking 30 to 35 pills a day. App. 
43. Another patient increased his intake from five to 10 pills 
a day to almost 70. Id., at 53-54. A third addict, relying on 
Dr. Moore for drugs, increased his intake from seven pills a day to 
over 100. Tr. 310.

4 Section 841 (a) provides, in full:
“Except as authorized by this subchapter, it shall be unlawful 

for any person knowingly or intentionally—
“(1) to manufacture, distribute, or dispense, or possess with 

intent to manufacture, distribute, or dispense, a controlled sub-
stance; or

“(2) to create, distribute, or dispense, or possess with intent to 
distribute or dispense, a counterfeit substance.”

“Dispense” is defined in § 802 (10) to mean “to deliver a con-
trolled substance to an ultimate user . . . by, or pursuant to the 
lawful order of, a practitioner, including the prescribing and ad-
ministering of a controlled substance . . . .” Section 802 (11) de-
fines “distribute” to mean “to deliver (other than by administering 
or dispensing) a controlled substance.” “Administer” refers to 
“the direct application of a controlled substance to the body of 
a patient . . . .” § 802 (2).
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App. D. C. 319, 505 F. 2d 426 (1974). The court found 
that Congress intended to subject registered physicians 
to prosecution only under §§ 842 and 843,5 which pre-

5Section 842 in relevant part provides:
"(a) Unlawful acts.

"It shall be unlawful for any person—
"(1) who is subject to the requirements of part C to distribute 

or dispense a controlled substance in violation of section 829 of 
this title;

“(2) who is a registrant to distribute or dispense a controlled 
substance not authorized by his registration to another registrant 
or other authorized person or to manufacture a controlled sub-
stance not authorized by his registration;

“(3) who is a registrant to distribute a controlled substance in 
violation of section 825 of this title;

"(4) to remove, alter, or obliterate a symbol or label required 
by section 825 of this title;

"(5) to refuse or fail to make, keep, or furnish any record, 
report, notification, declaration, order or order form, statement, 
invoice, or information required under this subchapter or sub-
chapter II of this chapter;

"(6) to refuse any entry into any premises or inspection author-
ized by this subchapter or subchapter II of this chapter;

"(7) to remove, break, injure, or deface a seal placed upon con-
trolled substances pursuant to section 824 (f) or 881 of this title 
or to remove or dispose of substances so placed under seal; or

"(8) to use, to his own advantage, or to reveal, other than to 
duly authorized officers or employees of the United States, or to 
the courts when relevant in any judicial proceeding under this sub-
chapter or subchapter II of this chapter, any information acquired 
in the course of an inspection authorized by this subchapter con-
cerning any method or process which as a trade secret is entitled 
to protection.
"(b) Manufacture.

"It shall be unlawful for any person who is a registrant to 
manufacture a controlled substance in Schedule I or II which is—

"(1) not expressly authorized by his registration and by a 
quota assigned to him pursuant to section 826 of this title; or

“(2) in excess of a quota assigned to him pursuant to section 826 
of this title.”

[Footnote 5 is continued on p. 129]
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scribe less severe penalties than § 841.® The court 
reasoned :

. Congress intended to deal with registrants pri-

Section 843 provides:
“(a) Unlawful acts.

“It shall be unlawful for any person knowingly or inten-
tionally—

“(1) who is a registrant to distribute a controlled substance classi-
fied in schedule I or II, in the course of his legitimate business, 
except pursuant to an order or an order form as required by 
section 828 of this title;

“(2) to use in the course of the manufacture or distribution of 
a controlled substance a registration number which is fictitious, 
revoked, suspended, or issued to another person;

“(3) to acquire or obtain possession of a controlled substance 
by misrepresentation, fraud, forgery, deception, or subterfuge;

“(4) to furnish false or fraudulent material information in, or 
omit any material information from, any application, report, record, 
or other document required to be made, kept, or filed under this 
subchapter or subchapter II of this chapter; or

“(5) to make, distribute, or possess any punch, die, plate, stone, 
or other thing designed to print, imprint, or reproduce the trade-
mark, trade name, or other identifying mark, imprint, or device 
of another or any likeness of any of the foregoing upon any drug 
or container or labeling thereof so as to render such drug a counter-
feit substance.
“(b) Communication facility.

“It shall be unlawful for any person knowingly or inten-
tionally to use any communication facility in committing or in 
causing or facilitating the commission of any act or acts constitut-
ing a felony under any provision of this subchapter or subchapter II 
of this chapter. Each separate use of a communication facility 
shall be a separate offense under this subsection. For purposes of 
this subsection, the term ‘communication facility’ means any and 
all public and private instrumentalities used or useful in the trans-
mission of writing, signs, signals, pictures, or sounds of all kinds 
and includes mail, telephone, wire, radio, and all other means of 
communication.”

6 Violations of § 841, under which respondent was convicted, 
carry sentences of up to 15 years, fines as high as $25,000,
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marily through a system of administrative controls, 
relying on modest penalty provisions to enforce 
those controls, and reserving the severe penalties 
provided for in § 841 for those seeking to avoid 
regulation entirely by not registering.” 164 U. S. 
App. D. C., at 323, 505 F. 2d, at 430.

It said, further, that §§ 842 and 843 were enacted to en-
force that scheme, while § 841 was reserved for prosecu-
tion of those outside the “legitimate distribution chain.” 
Persons registered under the Act were “authorized by 
[the] subchapter” within the meaning of § 841 and thus 
were thought to be immunized against prosecution under 
that section.7

or both. §841 (b). Knowing violators of §842 are subject at 
most to imprisonment for one year, a fine of $25,000, or both. 
There also may be a civil penalty of $25,000 for violation of § 842. 
§ 842 (c). The penalties for violation of §843 are imprisonment 
for not more than four years, a fine of not more than $30,000, or 
both. §843 (c). All three sections impose higher penalties for 
violations after the first conviction.

7 The decision below stands alone. At the time it was issued it 
conflicted with the rulings of four other Circuits. Courts of Appeals 
for the First, Fifth, and Tenth Circuits had held squarely that 
physicians may be prosecuted under § 841. See United States v. 
Badia, 490 F. 2d 296 (CAI 1973) ; United States v. Collier, 478 F. 
2d 268 (CA5 1973) ; United States v. Leigh, 487 F. 2d 206 (CA5 
1973) ; United States v. Bartee, 479 F. 2d 484 (CAIO 1973) ; United 
States v. Jobe, 487 F. 2d 268 (CAIO 1973). The Ninth Circuit also 
had affirmed the conviction of a physician under §841 (a)(1). 
United States v. Larson, 507 F. 2d 385 (1974). Since the ruling in 
this case, two other decisions have considered the issue and expressly 
rejected the analysis of the Court of Appeals for the District of 
Columbia Circuit. See United States v. Rosenberg, 515 F. 2d 190 
(CA9 1975); United States v. Green, 511 F. 2d 1062 (CA7 1975). 
The Sixth Circuit has implicitly agreed. It reversed the conviction 
of a physician and remanded the case for a new trial because the trial 
court had failed to instruct the jury that physicians are exempt from 
prosecution under § 841 (a)(1) when they dispense or prescribe con-
trolled substances in good faith to patients in the regular course of 
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Respondent advances two basic arguments, contending 
that each requires affirmance of the Court of Appeals: 
(i) as that court held, registered physicians may be 
prosecuted only under §§ 842 and 843; and (ii) in any 
event, respondent cannot be prosecuted under § 841 be-
cause his conduct was “authorized by [the] subchapter” 
in question. We now consider each of these arguments.

II
A

Section 841 (a)(1) makes distribution and dispensing 
of drugs unlawful “[e]xcept as authorized by this 
subchapter . . . .” Relying on this language, the 
Court of Appeals held that a physician registered under 
the Act is per se exempted from prosecution under § 841 
because of his status as a registrant. We take a different 
view and hold that only the lawful acts of registrants 
are exempted. By its terms § 841 reaches “any person.” 
It does not exempt (as it could have) “all registrants” or 
“all persons registered under this Act.”

The Court of Appeals relied also on § 822 (b), which 
provides: “Persons registered . . . under this subchap-
ter to . . . distribute, or dispense controlled substances 
are authorized to possess, . . . distribute, or dispense 
such substances ... to the extent authorized by their 
registration and in conformity with the other provisions 
of this subchapter.” This is a qualified authorization of 
certain activities, not a blanket authorization of all acts 
by certain persons. This limitation is emphasized by 
the subsection’s heading “Authorized activities,” which 
parallels the headings of §§ 841-843 “Unlawful acts.” 
We think the statutory language cannot fairly be read 
to support the view that all activities of registered physi-

professional practice. United States v. Carr oil, 518 F. 2d 187 
(1975).
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cians are exempted from the reach of § 841 simply be-
cause of their status.

If § 822 (b) were construed to authorize all such activi-
ties, thereby exempting them from other constraints, it 
would constitute a sharp departure from prior laws. But 
there is no indication that Congress had any such intent. 
Physicians who stepped outside the bounds of profes-
sional practice could be prosecuted under the Harrison 
Act (Narcotics) of 1914, 38 Stat. 785, the predecessor of 
the CSA. In Jin Fuey Moy v. United States, 254 U. S. 
189 (1920), the Court affirmed the conviction of a physi-
cian on facts remarkably similar to those before us (e. g., 
no adequate physical examination, the dispensing of large 
quantities of drugs without specific directions for use, and 
fees graduated according to the amount of drugs pre-
scribed). A similar conviction was upheld in United 
States v. Behrman, 258 U. S. 280 (1922), where the 
defendant-doctor had prescribed heroin, morphine, and 
cocaine to a person whom he knew to be an addict.

In enacting the CSA Congress attempted to devise a 
more flexible penalty structure than that used in the 
Harrison Act. H. R. Rep. No. 91-1444, Pt. 1, pp. 1, 
4 (1970).8 Penalties were geared to the nature of 
the violation, including the character of the drug in-
volved. But the Act was intended to “strengthen,” 
rather than to weaken, “existing law enforcement author-
ity in the field of drug abuse.” 84 Stat. 1236 (1970) 
(preamble). See also H. R. Rep. No. 91-1444, p. 1.

Section 822 (b) was added to the original bill at a 
late date 9 to “make it clear that persons registered under

8 To this end controlled substances were classified in five categories 
according to their potential for abuse, their promise for treatment, 
and their psychological and physical effects. § 812.

9 Section 822 (b) was added by the House Committee on Inter-
state and Foreign Commerce. No comparable section was in the 
Act when it passed the Senate on January 28,1970.
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this title are authorized to deal in or handle controlled 
substances.” H. R. Rep. No. 91-1444, p. 38. It is un-
likely that Congress would seek, in this oblique way, to 
carve out a major new exemption, not found in the Har-
rison Act, for physicians and other registrants. Rather, 
§ 822 (b) was added merely to ensure that persons en-
gaged in lawful activities could not be prosecuted.

B
Respondent nonetheless contends that §§ 841 and 822 

(b) must be interpreted in light of a congressional intent 
to set up two separate and distinct penalty systems: Per-
sons not registered under the Act are to be punished 
under § 841, while those who are registered are to be 
subject only to the sanctions of §§ 842 and 843. The 
latter two sections, the argument goes, establish modest 
penalties which are the sole sanctions in a system of strict 
administrative regulation of registrants.

The operative language of those sections provides 
no real support for the proposition that Congress 
intended to establish two mutually exclusive systems. It 
is true that the term “registrants” is used in §§ 842 and 
843, and not in § 841. But this is of limited significance. 
All three sections provide that “[i]t shall be unlawful for 
any person ... [to commit the proscribed acts].” Two 
of the eight subsections of § 842 (a), one of the five sub-
sections of § 843 (a), and § 842 (b) further qualify “any 
person” with “who is a registrant.” The other sub-
sections of §§ 842 and 843 are not so limited. In context, 
“registrant” is merely a limiting term, indicating that 
the only “persons” who are subject to these subsections 
are “registrants.” 10 There is no indication that “persons” 

10 This represents a commonsense recognition by Congress that 
only a registrant could, for example, distribute drugs “not authorized 
by his registration,” §842 (a)(2), or manufacture substances “not 
expressly authorized by his registration” or “in excess of [his] 
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means “nonregistrants” when introducing the other 
subsections.

There are other indications that § 841, and §§ 842 and 
843, do not constitute two discrete systems. Section 843 
(b), for example, makes it unlawful for any person to 
use a communication facility in committing a felony 
under any provision of the subchapter. But violations 
of both § 841 and § 843 lead to felony convictions; 
criminal violations of § 842 are misdemeanors.11 §§ 842 
(c)(2)(A), 802 (13); 18 U. S. C. §1. And counsel 
for respondent agreed at oral argument that registrants 
can be prosecuted under §841 (a)(2), which prohibits 
the creation, distribution, dispensing, or possession with 
intent to distribute or dispense of a “counterfeit 
substance.”

The legislative history indicates that Congress was 
concerned with the nature of the drug transaction, 
rather than with the status of the defendant. The 
penalties now embodied in §§ 841-843 originated in 
§§ 501-503 of the Controlled Dangerous Substances Act 
of 1969. The Report of the Senate Judiciary Committee 
on that bill described § 501 (the counterpart of § 841) 
as applying to “traffickers.” S. Rep. No. 91-613, p. 8

quota.” §§ 842 (b)(1), (2). Nor would there be any reason to apply 
to nonregistrants the penalties for distributing drugs without com-
plying with the labeling and order-form requirements of the Act, 
§§ 842 (a) (3), 843 (a) (1), for nonregistrants are barred from making 
any distributions whatsoever.

11 Another subsection which can be sensibly interpreted only if it 
reaches nonregistrants is §842 (a)(1), which is limited to “any per-
son—who is subject to the requirements of part C.” Part C of the 
Act, §§ 821-829, covers the provisions for registration and applies 
to “[e]very person who manufactures, distributes, or dispenses any 
controlled substance or who proposes” to do so. § 822 (a). Pre-
sumably, §842 (a)(1) is so phrased in order to reach those who 
should have registered but failed to do so.
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(1969) . Section 502 provided “[additional penalties ... 
for those involved in the legitimate drug trade,” and 
“[f]urther penalties . . . for registrants” were specified 
in § 503. S. Rep. No. 91-613, p. 9. The House Com-
mittee Report on the bill that was to become the CSA 
explains: “The bill provides for control... of problems re-
lated to drug abuse through registration of manufactur-
ers, wholesalers, retailers, and all others in the legitimate 
distribution chain, and makes transactions outside the 
legitimate distribution chain illegal.” H. R. Rep. No. 
91-1444, p. 3. Although this language is ambiguous, 
the most sensible interpretation is that the penalty 
to be imposed for a violation was intended to turn on 
whether the “transaction” falls within or without legiti-
mate channels. All persons who engage in legitimate 
transactions must be registered and are subject to penal-
ties under §§ 842 and 843 for “[m]ore or less technical 
violations.” H. R. Rep. No. 91-1444, p. 10. But 
“severe criminal penalties” were imposed on those, like 
respondent, who sold drugs, not for legitimate purposes, 
but “primarily for the profits to be derived therefrom.” 
Ibid.

C
Congress was particularly concerned with the diver-

sion of drugs from legitimate channels to illegitimate 
channels. Id., at 6; S. Rep. No. 91-613, p. 4; 116 
Cong. Rec. 996 (1970) (remarks of Sen. Dodd). It 
was aware that registrants, who have the greatest 
access to controlled substances and therefore the greatest 
opportunity for diversion, were responsible for a large 
part of the illegal drug traffic. See id., at 1663 (remarks 
of Sen. Hruska); id., at 998 (remarks of Sen. Griffin).

Recognizing this concern the Court of Appeals sug-
gested that Dr. Moore could be prosecuted under § 842
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(a)(1) for having violated the provisions of § 829 with 
respect to the issuing of prescriptions.12 Whether Dr. 
Moore could have been so prosecuted is not before the

12 Section 829 provides, in part:
“(a) Schedule II substances.

“Except when dispensed directly by a practitioner, other than 
a pharmacist, to an ultimate user, no controlled substance in 
schedule II, which is a prescription drug as determined under the 
Federal Food, Drug, and Cosmetic Act, may be dispensed without 
the written prescription of a practitioner, except that in emergency 
situations, as prescribed by the Secretary by regulation after con-
sultation with the Attorney General, such drug may be dispensed 
upon oral prescription in accordance with section 353 (b) of this 
title. Prescriptions shall be retained in conformity with the require-
ments of section 827 of this title. No prescription for a controlled 
substance in schedule II may be refilled.
“(b) Schedule III and IV substances.

“Except when dispensed directly by a practitioner, other than 
a pharmacist, to an ultimate user, no controlled substance in schedule 
III or IV, which is a prescription drug as determined under the 
Federal Food, Drug, and Cosmetic Act, may be dispensed without 
a written or oral prescription in conformity with section 353 (b) 
of this title. Such prescriptions may not be filled or refilled more 
than six months after the date thereof or be refilled more than five 
times after the date of the prescription unless renewed by the 
practitioner.
“(c) Schedule V substances.

“No controlled substance in schedule V which is a drug may be 
distributed or dispensed other than for a medical purpose.”

The Attorney General’s regulations enacted pursuant to § 829 
required:

“A prescription for a controlled substance to be effective must be 
issued for a legitimate medical purpose by an individual practitioner 
acting in the usual course of his professional practice. The responsi-
bility for the proper prescribing and dispensing of controlled sub-
stances is upon the prescribing practitioner, but a corresponding 
responsibility rests with the pharmacist who fills the prescription. 
An order purporting to be a prescription issued not in the usual 
course of professional treatment or in legitimate and authorized 
research is not a prescription within the meaning and intent of 
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Court.13 We note, however, that the penalties for such 
a violation could hardly have been deemed by Congress 
to be an appropriate sanction for drug trafficking by a 
registered physician. Indeed, the penalty for convic-
tion under § 842 would be significantly lighter than, for 
example, that applicable to a registrant convicted under 
§ 843 for using a suspended registration number.14 
Moreover, a physician who wished to traffic in drugs 
without threat of criminal prosecution could, if violation 
of § 829 were the sole basis for prosecution, simply dis-
pense drugs directly without the formality of issuing a 
prescription. Direct dispensing is exempt from § 829 
and thus is not reached by any subsection of § 842 or 

section 309 of the Act (21 U. S. C. 829) and the person knowingly 
filling such a purported prescription, as well as the person issuing it, 
shall be subject to the penalties provided for violations of the pro-
visions of law relating to controlled substances.” 21 CFR § 306.04 
(a) (1973) (redesignated as 21 CFR § 1306.04 (a) (1975)).

The court below suggested that a violation of the “medical 
purpose” requirement of § 306.04 (a) makes a prescription some-
thing other than the “written prescription” required by § 829. 
The dissent, which agreed that Dr. Moore could be prosecuted under 
§842 (a)(1), did not rely on the regulations. It found inherent in 
the statutory term “prescription” a requirement that the order be is-
sued for a valid medical purpose.

13 On its face § 829 addresses only the form that a prescription 
must take. A written prescription is .required for Schedule II sub-
stances. § 829 (a). Either a written or an oral prescription is ade-
quate for drugs in Schedules III and IV. § 829 (b). The only 
limitation on the distribution or dispensing of Schedule V drugs is 
that it be “for a medical purpose.” § 829 (c). The medical purpose 
requirement explicit in subsection (c) could be implicit in subsec-
tions (a) and (b). Regulation §306.04 makes it explicit. But 
§ 829 by its terms does not limit the authority of a practitioner.

14 In addition, a doctor who dispenses a controlled substance not 
authorized by his registration to another registrant is also covered 
by § 842 and would thus be punished as severely as a doctor who 
sold drugs solely for financial profit to nonregistrants. § 842 (a) (2).
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§ 843 so long as the technical requirements are complied 
with.

But we think it immaterial whether Dr. Moore also 
could have been prosecuted for his violation of statutory- 
provisions relating to dispensing procedures. There is 
nothing in the statutory scheme or the legislative history 
that justifies a conclusion that a registrant who may be 
prosecuted for the relatively minor offense of violating 
§ 829 is thereby exempted from prosecution under § 841 
for the significantly greater offense of acting as a drug 
“pusher.” 15

III
Respondent argues that even if Congress did not 

intend to exempt registrants from all prosecutions under 
§ 841, he cannot be prosecuted under that section be-
cause the specific conduct for which he was prosecuted 
was “authorized by [the] subchapter” and thus falls 
within the express exemption of the section.

The trial judge assumed that a physician’s activities 
are authorized only if they are within the usual course 
of professional practice. He instructed the jury that 
it had to find

“beyond a reasonable doubt that a physician, who 
knowingly or intentionally, did dispense or distribute

15 Respondent argues that the proper sanction for trafficking 
physicians is not criminal prosecution, but deregistration or refusal 
to reregister. But, under respondent’s analysis, at the time he 
was convicted neither penalty could be imposed as a sanction 
for the conduct in which he engaged. Registration was mandatory 
for practitioners with state licenses, § 823 (f), and could only be 
suspended or revoked if the state license was revoked or suspended, 
if the practitioner had “materially falsified” an application under 
the Act, or if he had been convicted of a drug-related felony. 
§824 (a). Conviction for a misdemeanor under §842 would be 
insufficient to support revocation.
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[methadone] by prescription, did so other than in 
good faith for detoxification in the usual course of 
a professional practice and in accordance with a 
standard of medical practice generally recognized 
and accepted in the United States.” App. 123.

The Court of Appeals did not address this argument 
because it concluded that registrants could not be prose-
cuted under § 841 under any circumstances. But it sug-
gested that if a registrant could be reached under § 841 
he could not be prosecuted merely because his activities 
fall outside the “usual course of practice.” 164 App. 
D. C., at 322 n. 11, 505 F. 2d, at 429 n. 11.

Under the Harrison Act physicians who departed from 
the usual course of medical practice were subject to the 
same penalties as street pushers with no claim to legiti-
macy. Section 2 of that Act required all persons who 
sold or prescribed certain drugs to register and to deliver 
drugs only to persons with federal order forms. The 
latter requirement did not apply to “the dispensing or 
distribution of any of the aforesaid drugs to a patient by 
a physician . . . registered under this Act in the course of 
his professional practice only.” 38 Stat. 786. As noted 
above, Congress intended the CSA to strengthen rather 
than to weaken the prior drug laws. There is no indica-
tion that Congress intended to eliminate the existing limi-
tation on the exemption given to doctors.16 The difficulty 

16The Narcotic Addict Treatment*Act of 1974 (NATA), 88 Stat. 
124, 21 U. S. C. §§ 802, 823, 824 (1970 ed., Supp. IV), modified the 
registration and revocation procedures provided in the CSA in order 
to facilitate “more expeditious” criminal prosecutions by making 
revocation easier.

There was no indication that Congress thought that trafficking 
doctors could escape felony prosecution altogether under pre-NATA 
law. Rather, it sought to “cure the present difficulty in such prose-
cutions because of the intricate and nearly impossible burden of 
establishing what is beyond ‘the course of professional practice’ for 
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arises because the CSA, unlike the Harrison Act, does 
not spell out this limitation in unambiguous terms.

Instead of expressly removing from the protection 
of the Act those physicians who operate beyond the 
bounds of professional practice, the CSA uses the con-
cept of “registration.” Section 822 (b) defines the scope 
of authorization under the Act in circular terms: “Per-
sons registered ... under this subchapter ... are author-
ized [to dispense controlled substances] ... to the extent 
authorized by their registration and in conformity with 
the other provisions of this subchapter.” But the 
scheme of the statute, viewed against the background 
of the legislative history, reveals an intent to limit a 
registered physician’s dispensing authority to the course 
of his “professional practice.”

Registration of physicians and other practitioners17 
is mandatory if the applicant is authorized to dispense 
drugs or conduct research under the law of the State in 
which he practices.18 § 823 (f). In the case of a physi-

criminal law purposes when such a practitioner speciously claims 
that the practices in question were ethical and humanitarian in 
nature.” S. Rep. No. 93-192, p. 14 (1973). Dr. Moore’s convic-
tion was cited to illustrate that successful criminal actions could 
be brought only “in the most aggravated of circumstances . . . after 
prolonged effort to make undercover penetrations.” Id., at 13.

17 “Practitioner” means “a physician, dentist, veterinarian, scientific 
investigator, pharmacy, hospital, or other person licensed, registered, 
or otherwise permitted, by the United States or the jurisdiction in 
which he practices or does research, to distribute, dispense, conduct 
research with respect to, administer, or use in teaching or chemical 
analysis, a controlled substance in the course of professional practice 
or research.” §802 (20).

18 Under § 823, registration of manufacturers and nonpractitioner 
distributors (such as suppliers) is discretionary with the Attorney 
General. He first must make a finding that registration is con-
sistent (in the case of manufacturers of Schedule I and II drugs) 
or not inconsistent (in the case of manufacturers of Schedule III-V 
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cian this scheme contemplates that he is authorized by the 
State to practice medicine and to dispense drugs in con-
nection with his professional practice.19 The federal reg-
istration, which follows automatically, extends no further. 
It authorizes transactions within “the legitimate distribu-
tion chain” and makes all others illegal. H. R. Rep. No. 
91-1444, p. 3. Implicit in the registration of a physician 
is the understanding that he is authorized only to act 
“as a physician.”

This is made explicit in § 802 (20), which provides 
that “practitioner” means one who is “registered ... by 
the United States or the jurisdiction in which he practices 
or does research, to distribute, dispense, conduct research 
with respect to, administer, or use in teaching or chemical 
analysis, a controlled substance in the course of profes-
sional practice or research.” This section defines the 
term “practitioner” for purposes of the Act. It also de-
scribes the type of registration contemplated by the Act. 
That registration is limited to the dispensing and use of 
drugs “in the course of professional practice or research.”

Other provisions throughout the Act reflect the in-

drugs and all distributors) with the public interest. In evaluating 
the public interest the Attorney General is to consider, for example, 
“maintenance of effective controls against diversion,” compliance 
with applicable state and local law, prior conviction record in drug- 
related charges, past experience, and (in the case of manufacturers) 
promotion of technical advances in manufacturing and the develop-
ment of new substances. Practitioners and pharmacies are auto-
matically entitled to registration to handle drugs in Schedules II-V 
“if they are authorized to dispense . . . under the law of the State 
in which they practice.” § 823 (f).

19 The House Report described the rationale behind § 823 (f) as 
follows: “Practitioners . . . engaged in the distribution chain would 
be required to be registered, but registration would be as a matter 
of right where the individual or firm is engaged in activities involv-
ing these drugs which are authorized or permitted under State 
law . . . .” H. R. Rep. No. 91-1444, p. 23 (1970) (emphasis added).
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tent of Congress to confine authorized medical practice 
within accepted limits. Section 812(b)(2) includes in 
its definition of Schedule II drugs a requirement that 
“[t]he drug [have] a currently accepted medical use 
with severe restrictions.” Registration under the CSA 
to dispense or to conduct research with Schedule I drugs, 
which are defined as having “no currently accepted med-
ical use in treatment in the United States,” § 812 (b) 
(1)(B), does not follow automatically from state regis-
tration as it does with respect to drugs in Schedules II 
through V, all of which have some accepted medical 
use. § 823 (f). The record and reporting requirements 
of § 827 are made inapplicable with respect to narcotic 
drugs in Schedules II through V when they are prescribed 
or administered “by a practitioner in the lawful course of 
his professional practice.” § 827 (c) (1) (A). Section 828 
(a) prohibits the distribution of Schedule I and II drugs 
unless pursuant to specified order forms; § 828 (e) makes 
it unlawful for “any person” to obtain drugs with these 
order forms “for any purpose other than their use, distri-
bution, dispensing, or administration in the conduct of 
a lawful business in such substances or in the course of 
his professional practice or research.” Section 844 (a) 
prohibits possession of controlled substances unless the 
drug was obtained “from a practitioner, while acting in 
the course of his professional practice, or except as 
otherwise authorized . . . .” See also §885 (a)(2).

The evidence presented at trial was sufficient for the 
jury to find that respondent’s conduct exceeded the 
bounds of “professional practice.” 20 As detailed above, 
he gave inadequate physical examinations or none at all.

20 The jury was instructed that Dr. Moore could not be convicted 
if he merely made “an honest effort” to prescribe for detoxification 
in compliance with an accepted standard of medical practice. App. 
124.
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He ignored the results of the tests he did make. He did 
not give methadone at the clinic and took no precautions 
against its misuse and diversion. He did not regulate 
the dosage at all, prescribing as much and as frequently 
as the patient demanded. He did not charge for medical 
services rendered, but graduated his fee according to the 
number of tablets desired. In practical effect, he acted 
as a large-scale “pusher”—not as a physician.

IV
Respondent further contended at trial that he was 

experimenting with a new “blockade” theory of detoxifi-
cation. The jury did not believe him. Congress under-
standably was concerned that the drug laws not impede 
legitimate research and that physicians be allowed rea-
sonable discretion in treating patients and testing new 
theories. But respondent’s interpretation of the Act 
would go far beyond authorizing legitimate research and 
experimentation by physicians. It would even compel 
exemption from the provisions of § 841 of all “regis-
trants,” including manufacturers, wholesalers, and phar-
macists—in addition to physicians.

In enacting the Comprehensive Drug Abuse Preven-
tion and Control Act of 1970, 84 Stat. 1236, Title II of 
which is the CSA, Congress faced the problem directly. 
Because of the potential for abuse it decided that some 
limits on free experimentation with drugs were neces-
sary. But it was also aware of the concern expressed 
by the Prettyman Commission:

“[A] controversy has existed for fifty years over the 
extent to which narcotic drugs may be administered 
to an addict solely because he is an addict.

“The practicing physician has . . . been confused 
as to when he may prescribe narcotic drugs for an 
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addict. Out of a fear of prosecution many phy-
sicians refuse to use narcotics in the treatment of 
addicts except occasionally in a withdrawal regimen 
lasting no longer than a few weeks. In most in-
stances they shun addicts as patients.” 21

Congress’ solution to this problem is found in § 4 of 
Title I of the 1970 Act, 42 U. S. C. § 257a. That 
section requires the Secretary of Health, Education, 
and Welfare, after consultation with the Attorney Gen-
eral and national addict treatment organizations, to 
“determine the appropriate methods of professional prac-
tice in the medical treatment of... narcotic addiction....” 
It was designed “to clarify for the medical profession . . . 
the extent to which they may safely go in treating 
narcotic addicts as patients.” H. R. Rep. No. 91-1444, 
p. 14. Congress pointed out that “criminal prosecu-
tions” in the past had turned on the opinions of federal 
prosecutors. Under the new Act, “[t]hose physicians 
who comply with the recommendations made by the 
Secretary will no longer jeopardize their professional 
careers . . . .” Id., at 15. The negative implication 
is that physicians who go beyond approved practice 
remain subject to serious criminal penalties.

In the case of methadone treatment the limits of 
approved practice are particularly clear. As Dr. Moore 
admitted at trial,22 he was authorized only to dis-
pense methadone for detoxification purposes. His 
authorization by the FDA to engage in a methadone 
maintenance program had been revoked. Nor was 
respondent unfamiliar with the procedures for conduct-
ing a legitimate detoxification program. Charges arising

21 Report of the President’s Advisory Commission on Narcotic 
and Drug Abuse 56-57 (1963), quoted in H. R. Rep. No. 91-1444, 
pp. 14-15.

22App. 101.
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out of his 1969 treatment program, which involved a 
combination of “long term” and “short term” detoxifica-
tion, were dropped after he testified before a grand jury 
and agreed to abide by certain medical procedures in 
future methadone programs. These included obtaining 
a medical history of each patient, conducting a reason-
ably thorough physical examination, abiding by the 
results of urine tests, recording times and amounts of 
dosages, and either administering the methadone in his 
office or prescribing no more than a daily dosage.23 At 
trial respondent admitted that* he had failed to follow 
these procedures.24

V
Respondent argues finally that the statute is suffi-

ciently ambiguous that it must be construed in his favor 
despite the clear intent of the Congress. It is true that 
“when choice has to be made between two readings 
of what conduct Congress has made a crime, it is appro-
priate, before we choose the harsher alternative, to re-
quire that Congress should have spoken in language that 
is clear and definite.” United States n . Universal C. I. T. 
Credit Corp., 344 U. S. 218, 221-222 (1952). In this 
case, however, the principle set forth in United States 
N. Brown, 333 U. S. 18, 25-26 (1948), is appropriately 
followed:

“The canon in favor of strict construction [of crim-
inal statutes] is not an inexorable command to 
override common sense and evident statutory pur-
pose. . . . Nor does it demand that a statute be 
given the ‘narrowest meaning’; it is satisfied if the 
words are given their fair meaning in accord with 
the manifest intent of the lawmakers.”

23 Id., at 97-100, 116, 136-138.
24 Id., at 97-100.
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The judgment of the Court of Appeals is reversed. 
Because of its disposition of the case, that court did not 
reach the question whether respondent could be sen-
tenced under 21 U. S. C. § 845, which provides a higher 
penalty for distribution of controlled substances to per-
sons under 21 years of age. We remand for the sole 
purpose of considering respondent’s claim that he was 
improperly sentenced under that section.

So ordered.
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WEINSTEIN et  al . v. BRADFORD

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT

No. 74—1287. Decided December 10, 1975

Where respondent was paroled after the Court of Appeals upheld 
his claim in his action against petitioner parole board members 
that he was constitutionally entitled to certain procedural rights 
in connection with petitioners’ consideration of his eligibility for 
parole, the case is moot and does not present an issue “capable of 
repetition, yet evading review,” since the action is not a class 
action and there is no demonstrated probability that respondent 
will again be subjected to the parole system. Super Tire Engineer-
ing Co. n . McCorkle, 416 U. S. 115, distinguished.

519 F. 2d 728, vacated and remanded.

Per  Curiam .
Respondent Bradford sued petitioner members of the 

North Carolina Board of Parole in the United States 
District Court for the Eastern District of North Carolina, 
claiming that petitioners were obligated under the Four-
teenth Amendment of the United States Constitution to 
accord him certain procedural rights in considering his 
eligibility for parole. Although respondent sought certifi-
cation of the action as a class action, the District Court 
refused to so certify it and dismissed the complaint. 
On respondent’s appeal to the Court of Appeals for the 
Fourth Circuit, that court sustained his claim that he 
was constitutionally entitled to procedural rights in con-
nection with petitioners’ consideration of his application 
for parole. Because the conclusion of the Court of 
Appeals was at odds with the decisions of several other 
Courts of Appeals, we granted certiorari on June 2, 1975, 
421 U. S. 998, and the case was set for oral argument dur-
ing the December calendar of this Court.

Respondent has now filed a suggestion of mootness 
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with this Court, and petitioners have filed a response. 
It is undisputed that respondent was temporarily paroled 
on December 18, 1974, and that this status ripened 
into a complete release from supervision on March 25, 
1975. From that date forward it is plain that respond-
ent can have no interest whatever in the procedures 
followed by petitioners in granting parole.

Conceding this fact, petitioners urge that this is an 
issue which is “capable of repetition, yet evading re-
view” as that term has been used in our cases dealing 
with mootness. Petitioners rely on Super Tire Engi-
neering Co. v. McCorkle, 416 U. S. 115 (1974), to sup-
port their contention that the case is not moot. But 
there the posture of the parties was quite different. 
Petitioner employer was engaged in cyclically recurring 
bargaining with the union representing its employees, 
and respondent state official was continuously following 
a policy of paying unemployment compensation benefits 
to strikers. Even though the particular strike which 
had been the occasion for the filing of the lawsuit was 
terminated, the Court held that it was enough that the 
petitioner employer showed “the existence of an immedi-
ate and definite governmental action or policy that has 
adversely affected and continues to affect a present 
interest,” and noted that “the great majority of economic 
strikes do not last long enough for complete judicial 
review of the controversies they engender.” Id., at 
125-126. But in the instant case, respondent, who chal-
lenged the “governmental action or policy” in question, 
no longer has any present interest affected by that 
policy.

In Sosna v. Iowa, 419 U. S. 393 (1975), we reviewed 
in some detail the historical developments of the moot-
ness doctrine in this Court. Southern Pacific Terminal 
Co. v. ICC, 219 U. S. 498 (1911), was the first case to 
enunciate the “capable of repetition, yet evading review”
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branch of the law of mootness. There it was held that 
because of the short duration of the Interstate Commerce 
Commission order challenged, it was virtually impossible 
to litigate the validity of the order prior to its expiration. 
Because of this fact, and the additional fact that the same 
party would in all probability be subject to the same kind 
of order in the future, review was allowed even though 
the order in question had expired by its own terms. This 
case was followed by Moore v. Ogilvie, 394 U. S. 814 
(1969); SEC v. Medical Committee for Human Rights, 
404 U. S. 403 (1972); and Dunn v. Blumstein, 405 U. S. 
330 (1972), which applied the original concept of Souths 
ern Pacific Terminal Co. v. ICC to different fact situa-
tions, including a class action in Dunn.

Sosna decided that in the absence of a class action, 
the “capable of repetition, yet evading review” doctrine 
was limited to the situation where two elements com-
bined: (1) the challenged action was in its duration too 
short to be fully litigated prior to its cessation or expira-
tion, and (2) there was a reasonable expectation that 
the same complaining party would be subjected to the 
same action again. The instant case, not a class action, 
clearly does not satisfy the latter element. While peti-
tioners will continue to administer the North Carolina 
parole system with respect to those who at any given 
moment are subject to their jurisdiction, there is no 
demonstrated probability that respondent will again be 
among that number. O’Shea v. Littleton, 414 U. S. 488 
(1974).

It appearing, therefore, that the case is moot, the 
judgment of the Court of Appeals is vacated, and the 
case is remanded to the District Court with instructions 
to dismiss the complaint. Indianapolis School Comm’rs 
v. Jacobs, 420 U. S. 128 (1975); United States v. 
Munsingwear, Inc., 340 U. S. 36 (1950).

So ordered.
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AMERICAN FOREIGN STEAMSHIP CO. v. MATISE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 74-966. Argued October 14, 1975—Decided December 16, 1975

Respondent’s decedent, a seaman, was discharged for misconduct 
from petitioner’s ship while it was docked in South Vietnam. 
Because of South Vietnamese currency regulations and other 
complications precluding paying the seaman in American currency 
the wages due him that he had earned prior to his discharge, 
petitioner purchased for him an airline ticket to the United 
States for $510, and this ticket, together with a wage voucher 
for $118.45, representing wages due less the $510, were given 
to him. When the seaman arrived back in the United States 
he received the $118.45. Subsequently he sued petitioner, claim-
ing that it had withheld $510 in wages from him. He contended 
that petitioner was liable to him for the $510, and for an added 
sum pursuant to 46 U. S. C. § 596, which requires the master or 
owner of a vessel making foreign voyages to pay a discharged 
seaman his wages within four days after the discharge, and, upon 
refusal or neglect to make such payment “without sufficient 
cause,” to pay the seaman a sum equal to two days’ pay for every 
day during which payment is delayed. Finding that the seaman 
had consented to the purchase of the airline ticket for his purposes 
with his money and that such purchase therefore constituted a 
partial payment of wages, the District Court held that petitioner 
had not refused or neglected to pay and hence was not liable 
under § 596. The Court of Appeals reversed, holding that § 596 
requires that wage payments be made directly to the seaman and 
that therefore the $510 paid to the airline could not be regarded 
as a partial payment of wages. On remand, the District Court 
assessed damages pursuant to § 596, and the Court of Appeals 
dismissed an appeal from this assessment. Held: Under the cir-
cumstances, the transaction resulting in the seaman’s receipt of an 
airline ticket purchased with money owed to him as wages con-
stituted a payment of wages, and therefore there was no refusal 
or neglect to make payment, and hence no liability, under § 596. 
Isbrandtsen Co. n . Johnson, 343 U. S. 779, distinguished. Since 
the transaction was a partial payment of wages and not a “de-
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duction from” wages, the requirement of 46 U. S. C. § 642 that a 
ship’s master enter wage deductions in the logbook does not apply, 
and thus the master’s failure to make a logbook entry that the 
$510 had been paid does not bar viewing the transaction as a 
partial payment of wages. Pp. 156-160.

Reversed and remanded; see 488 F. 2d 469.

Mar shal l , J., delivered the opinion for a unanimous Court.

Francis L. Tetreault argued the cause for petitioner. 
With him on the brief was John A. Flynn.

Eric J. Schmidt argued the cause and submitted a brief 
for respondent.

Mr . Justi ce  Marsh all  delivered the opinion of the 
Court.

Granville C. Matise, a seaman, brought this suit al-
leging that upon his discharge from the S. S. American 
Hawk, petitioner, the ship’s owner, withheld $510 in 
wages from him. Matise claimed that, pursuant to Rev. 
Stat. § 4529, as amended, 46 U. S. C. § 596, he was en-
titled to two days’ pay for every day that payment of 
the $510 had been delayed.

Title 46 U. S. C. § 596 provides in relevant part:
“The master or owner of any vessel [making for-

eign voyages] shall pay to every seaman his wages... 
within twenty-four hours after the cargo has been 
discharged, or within four days after the seaman has 
been discharged, whichever first happens .... 
Every master or owner who refuses or neglects to 
make payment in the manner hereinbefore men-
tioned without sufficient cause shall pay to the sea-
man a sum equal to two days’ pay for each and every 
day during which payment is delayed beyond the re-
spective periods, which sum shall be recoverable as 
wages in any claim made before the court.”
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The parties to this case differ over the meaning of “suf-
ficient cause” under § 596; they are in conflict, too, over 
whether the trial court can exercise any discretion in 
determining the amount of the award under § 596.1 But 
we need not address either of these questions today. We 
hold simply that in this case the District Court correctly 
concluded that petitioner-shipowner never “refuse [d] or 
neglect [ed] to make payment” to Matise. This being 
so, petitioner incurred no liability under § 596.

I
Granville Matise was hired on January 11, 1969, as 

a seaman aboard the S. S. American Hawk. Between 
February 14 and March 19, 1969, there were five occa-
sions on which the ship’s master entered in the ship’s 
log reports that Matise either was absent from his duty 
position or, because of intoxication, was unable to fulfill 
his normal responsibilities. On the first four occasions 
relatively minor penalties of the loss of several days’ 
pay were imposed. On March 19, the date of the fifth 
log entry, the master decided that Matise should be dis-
charged. With the ship docked in Saigon, South Viet-
nam, the master took Matise before the United States 
Vice Consul stationed in Saigon. The Vice Consul,

1 While the Third and Ninth Circuits have found that the trial 
judge has no discretion in determining the amount of the penalty 
under § 596, Swain v. Isthmian Lines, Inc., 360 F. 2d 81 (CA3 1966); 
Escobar n . S. S. Washington Trader, 503 F. 2d 271 (CAO 1974), cert, 
pending sub nom. American Trading Transp. Co. v. Escobar, No. 
74-1184, the First, Second, Fourth, and Fifth Circuits have concluded 
that the length of time to which the penalty applies—and hence its 
amount—is subject to the discretion of the District Court. Mavro- 
matis v. United Greek Shipowners Corp., 179 F. 2d 310 (CAI 1950); 
Forster v. Oro Navigation Co., 228 F. 2d 319 (CA2 1955), aff’g 128 
F. Supp. 113 (SDNY 1954) • Southern Cross S. S. Co. v. Firipis, 285 
F. 2d 651 (CA4 1960), cert, denied, 365 U. S. 869 (1961); Caribbean 
Federation Lines v. Dahl, 315 F. 2d 370 (CA5 1963).
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whose duty in such situations is to “inquire carefully into 
the facts and circumstances, and [to] satisfy himself 
that good and substantial reasons exist for a discharge,” 
22 CFR § 82.16,2 agreed with the master that Matise’s 
discharge was justified. He granted the discharge ap-
plication without objection from Matise, and entered 
into the ship’s log a notation stating that he “agreed to 
remove [Matise] from the vessel on grounds of miscon-
duct at the Master’s request and for the good of the 
vessel.” The Vice Consul also advised the master that, 
because the discharge resulted from repeated instances 
of misconduct by Matise, petitioner was not obligated 
to pay for Matise’s repatriation.3

Petitioner did, of course, have an obligation to pay 
Matise the wages that he had earned prior to his dis-
charge. See 46 U. S. C. § 596. But payment in a form 
enabling Matise to secure transportation back to the 
United States was no easy matter. South Vietnamese 
law prohibited American seamen from carrying American 
currency ashore, and required that any ship’s safe con-
taining American currency be sealed while the ship was 
in port. An airline ticket to the United States, how-
ever, could be purchased only with American currency. 
Thus, Matise could not simply be put ashore with his 
wages and left there to secure transportation back to the 
United States for himself.4

2 See also 46 U. S. C. §682; 7 Foreign Affairs Manual §526.2.
3 Two Coast Guard officers with whom the master had earlier 

consulted concerning Matise’s misconduct were also present and 
concurred in the Vice Consul’s advice that there was no obligation 
of repatriation.

4 South Vietnamese currency regulations were apparently Hot the 
only barrier to simply discharging Matise with his full wages in 
cash in Saigon. The Court of Appeals noted that South Vietnamese 
law also required the shipowner to guarantee the removal from the 
country of all persons whom it had transported to South Vietnam. 
488 F. 2d 469, 471-472.
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In order to resolve the resulting dilemma, Vietnamese 
Customs officials gave the ship’s master special permis-
sion to break the seal on the ship’s safe and to remove 
enough money to purchase an airline ticket to the United 
States. The ticket was purchased and given to Matise 
along with a wage voucher for $118.45—a sum which, as 
indicated on the voucher itself, represented the amount 
of the wages due him, less the $510 paid for the airline 
ticket.5 When Matise arrived back in the United States, 
he signed off the ship’s articles, executed a mutual re-
lease,6 and, on March 24, 1969, received the $118.45 from 
petitioner.

Almost one year later Matise filed suit against peti-
tioner in the United States District Court for the North-
ern District of California.7 He claimed that petitioner 
had withheld from him $510 in wages, and that petitioner 
was liable to him for that amount and, as provided in 
§ 596, for two days’ pay for every day that payment had 
been delayed. The District Court rejected Matise’s 
claim, finding that he had “consented to and approved 
the purchase of an airline ticket for his purposes with 
his money,” and concluding that “[t]he purchase of 
that ticket under those circumstances constituted the

5 Apart from the airline ticket expense, several deductions, none 
of them here at issue, were also reflected on the wage voucher.

6 Such a release is required by 46 U. S. C. § 644. Once such a 
release is signed, it “shall operate as a mutual discharge and settle-
ment of all demands for wages between the parties thereto, on ac-
count of wages, in respect of the past voyage or engagement,” 
§ 644, except that “any court having jurisdiction may upon good 
cause shown set aside such release and take such action as justice 
shall require.” § 597.

7 Granville Matise died during the pendency of the suit. Lillian 
M. Matise, respondent in this case, was appointed by the State 
of Maryland to administer his estate. Pursuant to stipulation, the 
District Court substituted respondent as plaintiff in this action.
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equivalent of payment of monies over to the seaman.” 
Having found that the purchase of the airline ticket 
for $510 constituted a partial payment of wages, the 
District Court concluded that petitioner had not “re-
fuse [d] or neglect [ed] ” to pay and had therefore incurred 
no liability under § 596.

The Court of Appeals for the Ninth Circuit reversed. 
488 F. 2d 469 (1974). It read § 596 as requiring that 
wage payments be paid directly to the seaman, and held 
that the $510 paid to the airline without ever having 
passed through Matise’s hands could not be regarded as a 
partial payment of wages. Citing this Court’s indication 
in Isbrandtsen Co. v. Johnson, 343 U. S. 779 (1952), that 
only deductions and setoffs for derelictions of duty spe-
cifically provided for by Congress could lawfully be de-
ducted from a seaman’s wages, the Court of Appeals con-
cluded that since the statutory scheme does not provide 
for setoffs for return transportation expenses,, the “with-
holding” here at issue was improper and was without 
“sufficient cause” under § 596.

On remand, the District Court assessed damages in 
the amount of $510 for the wages “wrongfully withheld” 
and $29,462 in penalties,8 representing double wages cal-
culated from March 24, 1969, four days after the dis-
charge, until December 15, 1971, the date of the first 
District Court judgment in the case.9 Petitioner’s ap-
peal from this assessment was dismissed by the Court of 
Appeals as frivolous, and this Court thereupon granted 
certiorari. 420 U. S. 971 (1975). We reverse.

8 The District Court also held petitioner liable for interest on 
these sums, as well as for court costs in both the District Court 
and Court of Appeals.

9 The District Court assessment was made in conformity with 
Escobar v. S. S. Washington Trader. See n. 1, supra.
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II
The threshold question in this case is whether peti-

tioner’s purchase and Matise’s receipt of the airline 
ticket constituted a partial payment of wages. If it was 
a partial payment, then there was no refusal or neglect to 
pay wages and there can be no double-wage liability 
under § 596.10 Only if the transaction was not a partial 
payment are we presented with the question whether the 
“withholding” of the $510 was without “sufficient cause” 
under § 596.

In Isbrandtsen Co. n . Johnson, supra, on which the 
Court of Appeals heavily relied, there was no question 
that what this Court was faced with was a refusal or ne-
glect to make payment. There respondent, a seaman, had 
stabbed one of his shipmates while at sea. Over re-
spondent’s objection, the shipowner deducted from his 
wages amounts spent for the medical care and hospital-
ization of the shipmate. We held that because the 
deductions were not provided for in the relevant stat-
utes,11 they should not have been made—even though it 
might later have been determined that the shipowner 
had a valid claim for reimbursement against the 
respondent.

The situation before us today is quite different from 
that in Isbrandtsen. While the deductions in Isbrandt-
sen were made over the seaman’s objection, the District 
Court in this case explicitly found that Matise “con-
sented to and approved the purchase of an airline ticket 
for his purposes with his money.” 12 Moreover, unlike

10 Respondent conceded as much at oral argument before this 
Court. See Tr. of Oral Arg. 27, 31.

1146 U. S. C. §§ 659, 663, 701, 707.
12 The Court of Appeals rejected the District Court’s finding that 

Matise had consented to the purchase of the airline ticket with part 
of the wages due him, in part because of its conclusion that Matise 
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the seaman in Isbrandtsen, Matise received a benefit 
from the petitioner’s expenditure that he simply could 
not have obtained through being paid in cash.13 Be-
cause of South Vietnamese currency regulations, it was 
only the procedure that was followed that allowed Matise 
to secure air transportation to the United States. Under 
such circumstances, it is evident that the shipowner did 
not refuse or neglect to make payment under § 596 as 
the shipowner in Isbrandtsen so clearly did;14 rather, the 

was “compelled to sign the release and Wage Voucher in order to 
receive the remainder of his wages that admittedly were due.” 488 
F. 2d, at 473. But there is nothing in the record to indicate that 
Matise’s signing the wage voucher and release was the product of 
any such compulsion. Indeed, no claim is made that Matise regis-
tered any dissatisfaction whatsoever with either the form or amount 
of his wages until some months after signing the release. Nor was 
he the subject of any fraud or misrepresentation. See n. 14, infra. 
Accordingly, the District Court’s finding that Matise had consented 
to and approved the form and amount of his wage payment was 
not clearly erroneous and should have been respected by the Court 
of Appeals.

13 To the extent that the respondent in Isbrandtsen Co. v. John-
son, 343 U. S. 779 (1952), was ultimately liable for the expenses 
surrounding his shipmate’s injury, he too could be said to have 
benefited from the shipowner’s payment of those expenses. How-
ever, unlike the case before us today, this was a “benefit” that he 
could have secured for himself had he been paid the wages directly.

14 Any suggestion that on Matise’s discharge petitioner had a 
repatriation obligation to him independent of the obligation to pay 
wages is without merit. That this is so follows from respondent’s 
concession that the discharge was validly based on Matise’s miscon-
duct. A shipowner’s obligation to repatriate a seaman discharged 
in a foreign port depends on the circumstances of the discharge. 
For instance, there is a general obligation to repatriate seamen who, 
through causes other than their own misconduct, have been injured. 
See Ladzinski n . Sperling S. S. & Trading Corp., 300 F. 
Supp. 947, 956 (SDNY 1969); Miller v. United States, 51 F. Supp. 
924 (SDNY 1943); The Centennial, 10 F. 397 (ED La. 1881); 1 M. 
Norris, The Law of Seamen §418 (1970). On the other hand, as
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transaction in question constituted a partial payment of 
Matise’s wages.

The Court of Appeals rejected petitioner’s attempt to 
treat the giving of the plane ticket to Matise as a pay-
ment of wages. It viewed the purchase of the ticket as 
a payment to the airline, not to Matise, and observed 
that “the applicable statutes explicitly and unequivo-
cally provide that the wages due are to be paid to the 
seaman, 46 U. S. C. §§ 596-597.” 488 F. 2d, at 471 
(emphasis in original). The Court was evidently rely-
ing at this point on the following language in § 596: 
“The master . . . shall pay to every seaman his wages . . . 
within four days after the seaman has been dis-
charged ....” 15 (Emphasis added.)

the Court of Appeals recognized in this case, 488 F. 2d, at 471, there 
is no obligation to repatriate a seaman like Matise who has been 
discharged for misconduct. 1 Norris, supra, § 420. See Aguilar v. 
Standard Oil Co., 318 U. S. 724, 731 (1943).

Nothing in Isbrandtsen suggests that when a seaman concedes 
that his discharge for misconduct is warranted, the shipowner must 
pay for the seaman’s repatriation and only later claim reimburse-
ment from him. It is true that Isbrandtsen indicated that, because 
of the importance of repatriation allowances to seamen, amounts not 
deductible from earned wages may not be deducted from a repatria-
tion allowance that is owing to a seaman. 343 U. S., at 789 n. 12. 
But in this case, we are presented, not with a deduction from a 
repatriation allowance that was owed to Matise, but rather, because 
of the nature of Matise’s discharge, with the absence of any obliga-
tion at all on the part of the shipowner toward Matise to repatriate 
him. The Vice Consul’s advice to the master, see supra, at 153, 
that petitioner had no obligation—even of a temporary nature—to 
pay for Matise’s return to the United States was correct. It follows 
that Matise’s consent to partial payment was not, as the Court of 
Appeals indicated, 488 F. 2d, at 473, the product of misinformation.

15 The Court of Appeals’ reference to § 597 was apparently to 
the following language:
“Every seaman . . . shall be entitled to receive on demand from 
the master of the vessel to which he belongs one-half part of the
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The Court of Appeals’ conclusion that the “payment” 
went to the airline and not to Matise does not neces-
sarily follow from the facts of this case. It could as 
easily be argued that “payment,” albeit in the form of 
an airline ticket rather than cash, was made to Matise. 
But even under the Court of Appeals’ characterization 
of the transaction, we are unwilling to say that the pay-
ment was precluded by the general language of § 596. 
A far more explicit statement would be required to bar 
such a payment under the peculiar circumstances of this 
case. The obvious concern of § 596 is that the ship-
owner not unlawfully withhold wages, and thereby un-
justly enrich himself while wrongfully denying the 
seaman the benefits of his labor. In this case, there 
was neither unjust enrichment of the shipowner nor a 
denial of benefits to the seaman. The shipowner made 
in a timely manner all the expenditures for which it was 
obligated. And the seaman received full benefit from 
the $510 by consenting to have it applied in the fashion 
most useful to him—the purchase of an airline ticket.

Respondent advanced an alternative theory during 
oral argument to support the contention that petitioner 
neglected to make payment under § 596. Respondent 
argued that the master’s failure to enter into the ship’s 
logbook a notation that the $510 had been paid bars 
viewing the transaction as a partial payment of wages.

We find this argument unpersuasive. When crew 
members become liable for deductions from wages dur-

balance of his wages ... at the time when such demand is made 
at every port where such vessel . . . shall load or deliver cargo 
before the voyage is ended . . . 46 U. S. C. § 597 (emphasis
added).
For reasons identical to those presented with regard to § 596, we 
reject any reading of § 597 that bars the method of payment utilized 
in this case.
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ing a ship’s voyage, there is, it is true, a statutory re-
quirement that “the master shall, during the voyage, en-
ter the various matters in respect to which such deduc-
tions are made, with the amounts of the respective de-
ductions as they occur, in the official log book.” 46 
U. S. C. § 642. As we have indicated above, however, 
the airline ticket transaction in this case is not a “deduc-
tion from” Matise’s wages, but rather is itself a partial 
payment of wages. Section 642’s terms do not apply 
to payments of wages. The shipowner therefore acted 
properly in doing no more than rendering Matise a com-
plete wage voucher that clearly noted the purchase of 
the airline ticket.

Ill
In reversing the decision of the Court of Appeals, we 

do not retreat from our view that the aim of § 596 is “to 
protect [seamen] from the harsh consequences of arbi-
trary and unscrupulous action [s] of their employers.” 
Collie v. Fergusson, 281 U. S. 52, 55 (1930). In this 
case, there was no impropriety either in the discharge 
itself or in the payment of wages to Matise. Nor do we 
today compromise our holding in Isbrandtsen that “only 
such deductions and set-offs for derelictions in the per-
formance of . . . duties shall be allowed against. . . wages 
as are recognized in the statutes.” 343 U. S., at 787. 
We hold simply that, under the circumstances of this 
case, the transaction resulting in Matise’s receipt of an 
airline ticket purchased with money owed to him as 
wages constituted a payment of wages. There was there-
fore no refusal or neglect to make payment under § 596.

The judgment of the Court of Appeals for the Ninth 
Circuit is reversed, and the case is remanded for pro-
ceedings consistent with this opinion.

It is so ordered.
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LAING v. UNITED STATES et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 73-1808. Argued January 21, 1975—Reargued October 15, 
1975—Decided January 13, 1976*

These cases involve two income-tax payers whose taxable years were 
terminated by the Internal Revenue Service (IRS) prior to their 
normal expiration dates pursuant to the jeopardy-termination 
provisions of §6851 (a)(1) of the Internal Revenue Code of 1954 
(Code), which allow the IRS immediately to terminate a taxpayer’s 
taxable period when it finds that the taxpayer intends to commit 
any act tending to prejudice or render ineffectual the collection 
of his income tax for the current or preceding taxable year. 
Under § 6851 the tax is due immediately upon termination, and 
upon such termination the taxpayer’s taxable year comes to a 
close. In each case, after the taxpayer failed to file a return or 
pay the tax assessed as demanded, the IRS levied upon and seized 
property of the taxpayer without having sent a notice of defi-
ciency to the taxpayer, a jurisdictional prerequisite to a taxpayer’s 
suit in the Tax Court for redetermination of his tax liability, 
and without having followed the other procedures mandated by 
§ 6861 et seq. of the Code for the assessment and collection of a 
deficiency whose collection is in jeopardy. The Government con-
tends that such procedures are inapplicable to a tax liability aris-
ing after a § 6851 termination because such liability is not a “de-
ficiency” within the meaning of § 6211 (a) of the Code, where the 
term is defined as the amount of the tax imposed less any amount 
that may have been reported by the taxpayer on his return. In 
No. 73-1808 the District Court held that a deficiency notice is 
not required when a taxable period is terminated pursuant to 
§ 6851 (a)(1), and dismissed the taxpayer’s suit for injunctive and 
declaratory relief on the ground, inter alia, that it was prohibited 
by the Anti-Injunction Act, § 7421 (a) of the Code, and the Court 
of Appeals affirmed. In No. 74r-75 the District Court granted the 
taxpayer injunctive relief, holding that the Anti-Injunction Act 
was inapplicable because of the IRS’s failure to follow the pro-

*Together with No. 74r-75, United States et al. v. Hall, on certio-
rari to the United States Court of Appeals for the Sixth Circuit.
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cedures of § 6861 et seq., and the Court of Appeals affirmed. 
Held: Based on the plain language of the statutory provisions at 
issue, their place in the legislative scheme, and their legislative 
history, the tax owing, but not reported, at the time of a § 6851 
termination is a deficiency whose assessment and collection is sub-
ject to the procedures of § 6861 et seq., and hence because the 
District Director in each case failed to comply with these require-
ments, the taxpayers’ suits were not barred by the Anti-Injunction 
Act. Pp. 169-185.

(a) Under the statutory definition of §6211 (a), the tax 
owing and unreported after a jeopardy termination, which in 
these cases, as in most § 6851 terminations, is the full tax due, 
is clearly a deficiency, there being nothing in the definition to 
suggest that a deficiency can arise only at the conclusion of a 
12-month taxable year and it being sufficient that the taxable 
period in question has come to an end and the tax in question is 
due and unreported. Pp. 173-175.

(b) To deny a taxpayer subjected to a jeopardy termination 
the opportunity to litigate his tax liability in the Tax Court, as 
would be the case under the Government’s view that the unre-
ported tax due after a jeopardy termination is not a deficiency 
and that hence a deficiency notice is not required, would be out 
of keeping with the thrust of the Code, which generally allows 
income-tax payers access to that court. Pp. 176-177.

(c) The jeopardy-assessment and jeopardy-termination provi-
sions have long been treated in a closely parallel fashion, and there 
is nothing in the early codification of such provisions to suggest the 
contrary. Pp. 177-183.

No. 73-1808, 496 F. 2d 853, reversed and remanded; No. 74-75, 
493 F. 2d 1211, affirmed.

Mar sha ll , J., delivered the opinion of the Court, in which 
Bre nn an , Ste wa rt , Whi te , and Powe ll , JJ., joined. Bre nn an , 
J., filed a concurring opinion, post, p. 185. Bla ck mun , J., filed a 
dissenting opinion, in which Burg er , C. J., and Reh nq ui st , J., 
joined, post, p. 188. Stev en s , J., took no part in the consideration 
or decision of the cases.

Joseph S. Oteri reargued the cause for petitioner in No. 
73-1808. With him on the brief were Rudolph F. Pierce 
and Charlotte A. Perretta. Stuart A. Smith reargued the 
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cause for the United States et al. in both cases. With 
him on the brief were Solicitor General Bork and Assist-
ant Attorney General Crampton. Donald M. Heavrin 
reargued the cause and filed a brief for respondent in 
No. 74-75.

Mr . Justice  Marshall  delivered the opinion of the 
Court.

These companion cases involve two taxpayers whose 
taxable years were terminated by the Internal Revenue 
Service (IRS) prior to their normal expiration date pur-
suant to the jeopardy-termination provisions of § 6851 
(a)(1) of the Internal Revenue Code of 1954 (Code), 
26 U. S. C. § 6851 (a)(1).1 Section 6851 (a)(1) allows 
the IRS immediately to terminate a taxpayer’s taxable 
period when it finds that the taxpayer intends to do any 
act tending to prejudice or render ineffectual the collec-
tion of his income tax for the current or preceding tax-

1 Section 6851 (a)(1) provides:
“If the Secretary or his delegate finds that a taxpayer designs 

quickly to depart from the United States or to remove his property 
therefrom, or to conceal himself or his property therein, or to do 
any other act tending to prejudice or to render wholly or partly in-
effectual proceedings to collect the income tax for the current or the 
preceding taxable year unless such proceedings be brought without 
delay, the Secretary or his delegate shall declare the taxable period 
for such taxpayer immediately terminated, and shall cause notice 
of such finding and declaration to be given the taxpayer, together 
with a demand for immediate payment of the tax for the taxable 
period so declared terminated and of the tax for the preceding tax-
able year or so much of such tax as is unpaid, whether or not the 
time otherwise allowed by law for filing return and paying the tax 
has expired; and such taxes shall thereupon become immediately 
due and payable. In any proceeding in court brought to enforce 
payment of taxes made due and payable by virtue of the provisions 
of this section, the finding of the Secretary or his delegate, made as 
herein provided, whether made after notice to the taxpayer or not, 
shall be for all purposes presumptive evidence of jeopardy.”



164 OCTOBER TERM, 1975

Opinion of the Court 423 IT. S.

able year. Upon termination the tax is immediately ow-
ing and, after notice, the IRS may, and usually does, levy 
upon the taxpayer’s property under § 6331 (a) of the 
Code, 26 U. S. C. § 6331 (a), to assure payment.

We must decide whether the IRS, when assessing and 
collecting the unreported tax due after the termination of 
a taxpayer’s taxable period, must follow the procedures 
mandated by § 6861 et seq. of the Code, 26 U. S. C. § 6861 
et seq., for the assessment and collection of a deficiency 
whose collection is in jeopardy.2 The answer, as we shall 
see, depends on whether the unreported tax due upon 
such a termination is a “deficiency” as defined in § 6211 
(a) of the Code, 26 U. S. C. § 6211 (a) (1970 ed. and 
Supp. IV). The Government argues that the tax liability 
that arises after a § 6851 termination cannot be a “de-
ficiency,” and that the procedures for the assessment and 
collection of deficiencies in jeopardy are therefore inap-
plicable. We reject this argument. We agree with 
the taxpayers that any tax owing, but unreported, after a 
§ 6851 termination is a deficiency, and that the assess-
ment of that deficiency is subject to the provisions of 
§ 6861 et seq. We reverse in No. 73-1808 and affirm in 
No. 74-75.

I
A. No. 73-1808, Laing v. United States. Petitioner 

James Burnett McKay Laing is a citizen of New Zea-

2 Section 6861 (a) provides for the immediate assessment of de-
ficiencies whose assessment or collection would otherwise be in 
jeopardy:

“If the Secretary or his delegate believes that the assessment or 
collection of a deficiency, as defined in section 6211, will be jeopard-
ized by delay, he shall, notwithstanding the provisions of section 
6213 (a), immediately assess such deficiency (together with all in-
terest, additional amounts, and additions to the tax provided for 
by law), and notice and demand shall be made by the Secretary or 
his delegate for the payment thereof.”
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land. He entered the United States from Canada on a 
temporary visitor’s visa on May 31, 1972. On the fol-
lowing June 24, Mr. Laing and two companions sought 
to enter Canada from Vermont but were refused entry 
by Canadian officials. As they turned back, they were 
detained by United States customs authorities at Derby, 
Vt. Upon a search of the vehicle in which the three 
were traveling, the customs officers discovered in the 
engine compartment a suitcase containing more than 
$300,000 in United States currency. The IRS District 
Director found that petitioner Laing and his compan-
ions were in the process of placing assets beyond the 
reach of the Government by removing them from the 
United States, thereby tending to prejudice or render 
ineffectual the collection of their income tax.3 He de-
clared the taxable periods of petitioner and his compan-
ions immediately terminated under §6851 (a). An as-
sessment of $310,000 against each was orally asserted for 
the period from January 1 through June 24, 1972. The 
assessment against Mr. Laing was subsequently abated 
to the amount of $195,985.55 when a formal letter-notice 
of termination and demand for payment and the filing 
of a return were sent. Mr. Laing received no deficiency 
notice under § 6861 (b) and no specific information 
about how the amount of the tax was determined.4

After Mr. Laing and his companions refused to pay 
the tax, the IRS seized the currency that had been found 

3 The Code provides that a § 6851 termination will be ordered 
by “the Secretary or his delegate,” § 6851 (a). The Regulations 
provide that the District Director is in all cases authorized to make 
the required findings and order the termination. Treas. Reg. 
§ 1.6851-1 (a)(1), 26 CFR § 1.6851-1 (a)(1) (1975).

4 A deficiency notice is of import primarily because it is a juris-
dictional prerequisite to a taxpayer’s suit in the Tax Court for re-
determination of his tax liability. See infra, at 171.
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in the vehicle. A portion thereof was applied to the 
tax assessed against Mr. Laing.5

On July 15, petitioner filed suit against the United 
States, the Commissioner of Internal Revenue, the Dis-
trict Director, and the Chief of the Collection Division, 
District of Vermont, in the United States District Court 
for the District of Vermont. He asserted the absence 
of a notice of deficiency, which he claimed was required 
under § 6861 (b), and he challenged as violative of due 
process both the provisions of the levy and distraint 
statute, § 6331 (a), and the actions of the IRS in seizing 
and retaining the currency “without any finding of a 
substantial or probable nexus between that money and 
taxable income.” App. in No. 73-1808, p. 20.6

The District Court, relying on its controlling court’s 
decision in Irving n . Gray, 479 F. 2d 20 (CA2 1973), held 
that a notice of deficiency is not required when a taxable 
period is terminated pursuant to § 6851 (a)(1), and dis-
missed the suit as prohibited by the Federal Anti-Injunc-
tion Act, § 7421 (a) of the Code, 26 U. S. C. § 7421 (a), 
and as within the plain wording of the exception to 
the Declaratory Judgment Act, 28 U. S. C. § 2201, for 
a controversy with respect to federal taxes. 364 F. 
Supp. 469 (1973).

Adhering to its earlier ruling in Irving, the Second 
Circuit affirmed per curiam. 496 F. 2d 853 (1974). It 
expressly declined to follow the Sixth Circuit’s decision 
in Rambo n . United States, 492 F. 2d 1060 (1974).7 
These rulings of the Second Circuit, and one of the 

5 Petitioner Laing has not denied ownership of the currency. Tr. 
of Oral Arg. 64; Tr. of Oral Rearg. 48.

6 Petitioner Laing also has filed suit for refund in the United 
States District Court for the District of Vermont. Trial is being 
delayed, pursuant to stipulation of the parties, pending our decision 
in the present case.

7 Rambo is before us as No. 73-2005, cert, pending.
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Seventh Circuit, Williamson v. United States, 31 A. F. 
T. R. 2d 73-800 (1971), appeared to be in conflict with 
holdings by other Courts of Appeals, Rambo v. United 
States, supra; Hall N. United States, 493 F. 2d 1211 
(CA6 1974); and Clark v. Campbell, 501 F. 2d 108 (CA5 
1974).8 Suggesting that the conflict was irreconcilable 
and noting that some 70 pending cases in the federal 
courts depended on its resolution, the Solicitor General 
did not oppose Mr. Laing’s petition for certiorari. We 
granted certiorari to resolve the conflict.9 419 U. S. 
824 (1974).

B. No. 74-75, United States v. Hall. Respondent 
Elizabeth Jane Hall is a resident of Shelbyville, Ky. 
After the arrest of her husband in Texas on drug-related 
charges, Kentucky state troopers obtained a warrant and 
searched respondent’s home on January 31, 1973. They 
found controlled substances there. The next day the 
Acting District Director notified respondent Hall by let-
ter that he found her “involved in illicit drug activities, 
thereby tending to prejudice or render ineffectual collec-
tion of income tax for the period 1-1-73 thru 1-30-73.” 
App. in No. 74—75, p. 11. Citing § 6851, the Acting 
Director declared respondent’s taxable period for the 
first 30 days of 1973 “immediately terminated” and her 
income tax for that period “immediately due and pay-
able.” Ibid. He further informed respondent that a 
tax in the amount of $52,680.25 for the period “will be 
immediately assessed” and that “[d]emand for immedi-
ate payment of the full amount of this tax is hereby 
made.” Ibid. A return for the terminated period, pur-
suant to § 443 (a) (3) of the Code, 26 U. S. C. §443

8 Cert, pending sub nom. United States v. Clark, No. 74—722.
9 The developing conflict among the federal courts was recognized 

in Willits v. Richardson, 497 F. 2d 240, 246 n. 4 (CA5 1974), and 
Jones v. Commissioner, 62 T. C. 1, 2-3 (1974).
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(a)(3), was requested but not filed. The formal assess-
ment was made on February 1. As was the case with 
Mr. Laing, Mrs. Hall received no deficiency notice under 
§ 6861 (b) and no specific information about how the 
amount of the tax had been determined.

Respondent was unable to pay the tax so assessed. 
Therefore, the IRS, acting pursuant to § 6331, levied upon 
and seized respondent’s 1970 Volkswagen and offered it 
for sale.10

Respondent Hall instituted suit on February 13 in the 
United States District Court for the Western District of 
Kentucky, seeking injunctive relief and compensatory 
and punitive damages. The court issued an order tem-
porarily restraining the IRS from selling the automobile 
and from seizing any more of respondent’s property. 
Thereafter, relying upon Schreck n . United States, 301 F. 
Supp. 1265 (Md. 1969), the court held that the Federal 
Anti-Injunction Act, § 7421 (a), was inapplicable because 
of the IRS’s failure to follow the procedures of § 6861 et 
seq. The court ordered the return of respondent’s auto-
mobile upon her posting a bond in the amount of its fair 
market value.11 It issued a preliminary injunction re-
straining the defendants (the United States, the Acting 
District Director, the Group Supervisor of Internal Reve-
nue, and a lieutenant of the Kentucky State Police) 
“from harassing or intimidating [respondent] in any 
manner including but not limited to trespassing on, seiz-
ing or levying upon any of her property of whatever na-
ture, be it rental property or not.” Pet. for Cert, in No. 
74-75, p. 5a.

10 Counsel for respondent Hall asserted that the IRS also “seized 
$57 from her bank account,” and that it would, or did, seize her 
paycheck. Tr. of Oral Arg. 46. Counsel also stated that $77 was 
later refunded to Mrs. Hall. Id., at 57. We are not advised how 
the latter amount was computed.

11A corporate surety bond in the amount of $1,650 was duly filed.
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On appeal, the United States Court of Appeals for the 
Sixth Circuit affirmed per curiam, 493 F. 2d 1211 (1974), 
relying upon its opinion and decision in Rambo n . United 
States, supra, decided one month earlier. In Rambo the 
court had held that the failure of the IRS to issue a defi-
ciency notice for a terminated taxable period, and the 
consequent unavailability of a remedy in the United 
States Tax Court, entitled the taxpayer to injunctive 
relief. Because of the conflict, indicated above, we also 
granted certiorari in Mrs. Hall’s case. 419 U. S. 824 
(1974).

II
In these cases, the taxpayers seek the protection of 

certain procedural safeguards that the Government 
claims were not intended to apply to jeopardy termina-
tions. Specifically, the taxpayers argue that the proce-
dures mandated by § 6861 et seq. for assessing and col-
lecting deficiencies whose collection is in jeopardy also 
govern assessments of taxes owing, but not reported, 
after the termination of a taxpayer’s taxable period un-
der § 6851. Resolution of this claim requires analysis of 
the interplay between these two basic jeopardy provi-
sions—§ 6851, the jeopardy-termination provision, and 
§ 6861, the jeopardy-assessment provision.

The initial workings of the jeopardy-termination pro-
vision, which essentially permits the shortening of a tax-
able year, are not in dispute. When the District Direc-
tor determines that the conditions of § 6851 (a) are 
met—generally, that the taxpayer is preparing to do 
something that will endanger the collection of his 
taxes12—the District Director may declare the taxpayer’s 

12 The precise findings required are: (1) that the taxpayer designs 
quickly to depart from the United States or to remove his property 
therefrom; or (2) that he intends to conceal himself or his property 
therein; or (3) that he is about to do any other act tending to 
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current tax year terminated. The tax for the shortened 
period and any unpaid tax for the preceding year become 
due and payable immediately, § 6851 (a), and the tax-
payer must file a return for the shortened year. § 443 
(a)(3).

The disagreement between the taxpayers and the Gov-
ernment focuses on the applicability of the jeopardy-
assessment procedures of § 6861 et seq. to the assessment13 
and collection of taxes that become due upon a § 6851 
termination. Section 6861 (a) provides for the immedi-
ate assessment of a deficiency, as defined in § 6211 (a), 
whenever the assessment or collection of the deficiency 
would be “jeopardized by delay.” By allowing an im-
mediate assessment, § 6861 (a) provides an exception to 
the general rule barring an assessment until the taxpayer 
has been sent a notice of deficiency and has been afforded 
an opportunity to seek resolution of his tax liability in the 
Tax Court.14 Certain procedural safeguards are pro-
vided, however, to the taxpayer whose deficiency is as-

prejudice or render wholly or partly ineffectual proceedings to collect 
income tax for the current or preceding year. § 6851 (a). See n. 1, 
supra.

13 The “assessment,” essentially a bookkeeping notation, is made 
when the Secretary or his delegate establishes an account against 
the taxpayer on the tax rolls. 26 U. S. C. § 6203. In both of the 
cases at bar, the assessments were made immediately upon termina-
tion of the taxpayers’ taxable years.

In the past, the Government has argued that § 6851 contained its 
own assessment authority, see Schreck n . United States, 301 F. Supp. 
1265 (Md. 1969), but it has since abandoned that position, see 
Lisner N. McCanless, 356 F. Supp. 398, 401 (Ariz. 1973), and it 
does not press the point here. Of. n. 17, infra.

14 A tax deficiency whose collection is not in jeopardy is collected 
according to the procedures of §§ 6211-6216 of the Code, 26 
U. S. C. §§ 6211-6216 (1970 ed. and Supp. IV). Under § 6213 (a), 
the taxpayer ordinarily has 90 days after mailing of his deficiency 
notice in which to file his claim with the Tax Court.
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sessed immediately under § 6861 (a). Within 60 days 
after the jeopardy assessment, the District Director must 
send the taxpayer a notice of deficiency, § 6861 (b), 
which enables the taxpayer to file a petition with the Tax 
Court for a redetermination of the deficiency, 26 U. S. C. 
§ 6213 (a) (1970 ed., Supp. IV). The taxpayer can stay 
the collection of the amount assessed by posting an 
equivalent bond, § 6863 (a). Any property seized for 
the collection of the tax cannot be sold until a notice of 
deficiency is issued and the taxpayer is afforded an op-
portunity to file a petition in the Tax Court. If the tax-
payer does seek a redetermination of the deficiency in 
the Tax Court, the prohibition against sale extends until 
the Tax Court decision becomes final. § 6863 (b) (3) 
(A).15

The taxpayers view the provisions of § 6861 et seq. as 
complementary to those of § 6851. They contend that 
to the extent the tax owing upon a jeopardy termination 
has not been reported, it is a “deficiency” as that term 
is defined in § 6211 (a) and used in § 6861 (a), and that 
the deficiency, being of necessity one whose assessment 
or collection is in jeopardy,16 must be assessed and col-
lected in accordance with the procedures of § 6861 et seq.

Under the Government’s view, on the other hand, 
§§ 6851 and 6861 are aimed at distinct problems and 
have no bearing on each other. “Section 6851,” accord-
ing to the Government, “advances the date when 

15 The rule against sale of the taxpayer’s property has three limited 
exceptions: the property can be sold (1) if the taxpayer consents 
to the sale; (2) if the expenses of maintenance of the property will 
greatly reduce the net proceeds of its sale; or (3) if the property 
is perishable. §§ 6863 (b) (3) (B), 6336.

16 This follows because the findings necessary to terminate a tax-
able year under § 6851 will always justify a finding that the assessment 
of the taxes owed will be “jeopardized by delay.” See nn. 1 and 2, 
supra.
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taxes are due and payable, while Section 6861 advances 
the time for collection of taxes which are already over-
due [t. e., already owing for a prior, normally expiring 
taxable year]Brief for United States 10. The 
validity of this distinction rests on the Government’s 
claim that a deficiency can arise only with respect to a 
nonterminated taxable year, so that no deficiency can be 
created by a § 6851 termination. If there is no deficiency 
to assess, of course, the provisions of § 6861 et seq. can-
not apply.

Thus, under the Government’s reading of the Code, the 
procedures for assessment and collection of a tax owing, 
but not reported, after the termination of a taxable 
period are not governed by § 6861 et seq.17 The Govern-
ment argues that, with the single exception of the bond 
provision of § 6851 (e), the taxpayer’s only remedy upon 
a jeopardy termination is to pay the tax, file for a refund, 
and, if the refund is refused, bring suit in the district 

17 Since it does not view the termination as creating a deficiency, 
the Government would apply neither the ordinary nor the jeopardy 
deficiency assessment procedures. Under the Government’s ap-
proach, the taxes due upon a jeopardy termination are simply as-
sessed under the general assessment section of the Code, § 6201, 26 
U. S. C. § 6201 (1970 ed. and Supp. IV).

The Government further argues that the power to assess jeopardy 
terminations is derived solely from the general assessment section. 
While the taxpayers argue that the power to assess jeopardy ter-
minations comes from the jeopardy-assessment provision, § 6861, 
rather than the general assessment provision, § 6201, we need not 
resolve that question here. Even if the Government is correct that 
the assessment power comes from § 6201, the procedural rules of 
§ 6861 et seq. govern, on their face, when the assessment is of a defi-
ciency whose collection is in jeopardy. See n. 2, supra. Likewise, 
the procedural rules of §§ 6211-6216 govern assessments empowered 
by § 6201 when the assessment is of a deficiency whose col-
lection is not in jeopardy. See n. 14, supra, and accompanying text. 
Cf. n. 13, supra.
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court or the Court of Claims. See 28 U. S. C. § 1346 
(a)(1). Since the IRS has up to six months to act on a 
request for a refund, the taxpayer, under the Govern-
ment’s theory, may have to wait up to half a year before 
gaining access to any judicial forum. See 26 U. S. C. 
§§ 6532 (a), 7422 (a) (1970 ed. and Supp. IV).

The Government does not seriously challenge the tax-
payers’ conclusion that if the termination of their tax-
able periods created a deficiency whose assessment or 
collection was in jeopardy, the assessments and collec-
tions in these cases should have been pursuant to the 
procedures of § 6861 et seq. The question, then, is 
whether the tax owing, but not reported, upon a jeopardy 
termination is a deficiency within the meaning of 
§6211 (a).

Ill
In essence, a deficiency as defined in the Code is the 

amount of tax imposed less any amount that may have 
been reported by the taxpayer on his return.18 § 6211

18 A deficiency is defined as follows:
"(a) In general.

“For purposes of this title in the case of income, estate and gift 
taxes and excise taxes, imposed by subtitles A and B, chapters 42 
and 43, the term ‘deficiency’ means the amount by which the tax 
imposed by subtitle A or B or chapter 42 or 43, exceeds the excess 
of—

“(1) the sum of
“(A) the amount shown as the tax by the taxpayer upon his re-

turn, if a return was made by the taxpayer and an amount was 
shown as the tax by the taxpayer thereon, plus

“(B) the amounts previously assessed (or collected without as-
sessment) as a deficiency, over—

“(2) the amount of rebates, as defined in subsection (b)(2), 
made.” 26 U. S. C. §6211 (a) (1970 ed. and Supp. IV).
See also Treas. Reg. § 301.6211-1 (a), 26 CFR § 301.6211-1 (a) 
(1975). Thus a deficiency does not include all taxes owed by a 
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(a). Where there has been no tax return filed, the 
deficiency is the amount of tax due. Treas. Reg. 
§ 301.6211-1 (a), 26 CFR § 301.6211-1 (a) (1975). As 
we have seen, upon terminating a taxpayer’s taxable year 
under § 6851, the District Director makes a demand for 
the payment of the unpaid tax for the terminated period 
and for the preceding taxable year. The taxpayer is then 
required to file a return for the truncated taxable year. 
§ 443 (a)(3). The amount due, of course, must be de-
termined according to ordinary tax principles, as applied 
to the abbreviated reporting period. The amount prop-
erly assessed upon a § 6851 termination is thus the 
amount of tax imposed under the Code for the preceding 
year and the terminated short year, less any amount that 
may already have been paid. To the extent this sum has 
not been reported by the taxpayer on a return, it fits 
precisely the statutory definition of a deficiency.19

The Government resists this conclusion by reading 
the definition of “deficiency” restrictively to include only 
those taxes due at the end of a full taxable year when a 
return has been or should have been made. It argues 
that a “deficiency” cannot be determined before the close 
of a taxable year. Of course, we agree with the Govem- 

taxpayer, but only those that are both owed and not reported. Cf. 
n. 19, infra.

19 To the extent the tax owing upon a jeopardy termination has 
been reported by the taxpayer—either because it was reported 
for the preceding year, or because the taxpayer immediately filed 
a § 443 return—no deficiency is created, even if the taxes reported 
have not yet been paid. See n. 18, supra. Of course, the procedures 
for assessing deficiencies whose collection is in jeopardy, § 6861 
et seq., would not apply to such monies. The taxpayer has con-
ceded owing the taxes he has reported, and those taxes, if unpaid, 
may be directly obtained by levy without according any prepay-
ment access to the Tax Court. The levy provision, § 6331, contains 
provisions for the expedited collection of taxes owing in jeopardy 
situations.
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ment that a deficiency does not arise until the tax is 
actually due and the taxable year is complete. The fact 
is, however, that under § 6851 the tax is due immediately 
upon termination. Moreover, upon a § 6851 termina-
tion, the taxpayer’s taxable year has come to a close. 
See Sanzogno n . Commissioner, 60 T. C. 321,325 (1973).20 
Section 441 (b)(3) defines as a “taxable year” the termi-
nated taxable period on which a return is due under § 443 
(a)(3). See also § 7701 (a) (23). Under the statutory 
definition of § 6211 (a), the tax owing and unreported 
after a jeopardy termination, which in these cases and in 
most § 6851 terminations is the full tax due, is clearly a 
deficiency. We see nothing in the definition to suggest 
that a deficiency can arise only at the conclusion of a 12- 
month taxable year; it is sufficient that the taxable period 
in question has come to an end and the tax in question 
is due and unreported.21

2<) The broad dictum to the contrary in the Board of Tax Appeals’ 
1938 opinion in Ludwig Littauer & Co. v. Commissioner, 37 B. T. A. 
840, 842, upon which the Government in part relies, was apparently 
rejected by the Tax Court in the Sanzogno opinion. The majority 
recognized in Sanzogno that “[i]t is possible that our holding is in 
some conflict with the rationale of our opinion in Ludwig Littauer & 
Co.,” 60 T. C., at 325 n. 2, and Judge Simpson wrote separately to 
suggest that the earlier precedent should have been given its formal 
burial then and there. In a subsequent § 6851 case, Jones n . Com-
missioner, 62 T. C. 1 (1974), the Tax Court avoided the broad 
rationale of Littauer and instead held simply that a termination 
letter was not a deficiency notice and that without a deficiency 
notice a taxpayer cannot litigate his claim in the Tax Court.

21 See 9 J. Mertens, Law of Federal Income Taxation § 49.130 (J. 
Malone rev. 1971); Odell, Assessments: What are they—Ordinary? 
Immediate? Jeopardy?, 2 N. Y. U. 31st Inst, on Fed. Tax. 1495, 
1520, 1522 (1973).

The Government argues that a deficiency cannot be created by 
a jeopardy termination because a notice of deficiency for a termi-
nated year would make no sense. This is so, it is argued, because
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Besides conflicting with the plain language of the Code 
provisions directly before us, the Government’s position 
in these cases would, for no discernible purpose, isolate 
the taxpayer subjected to a jeopardy termination from 
most other income-tax payers. If the unreported tax due 
after a jeopardy termination is not a deficiency, the IRS 
need not issue the taxpayer a deficiency notice and accord 
him access to the Tax Court for a redetermination of his 
tax. Denial of an opportunity to litigate in the Tax 
Court is out of keeping with the thrust of the Code, 
which generally allows income-tax payers access to that 
court. Where exceptions are intended, the Code is 
explicit on the matter. See, e. g., § 6871 (b). Denying 
a Tax Court forum to a particular class of taxpayers is 
sufficiently anomalous that an intention to do so should 
not be imputed to Congress when the statute does not 
expressly so provide. This is particularly so in view of 
the Government’s concession that the jeopardy-assess-
ment procedures of § 6861 et seq. are sufficient to pro-
tect its interests, and that providing taxpayers with the 

the year is not really over and may be reopened pursuant to 
§6851 (b). Brief for United States 24-25. The Government 
ignores the effect of a § 6851 termination: for the taxpayer the 
“taxable year” is complete and taxes are immediately owing for 
that short year. §§441 (b)(3), 443 (a)(3), 6851. The deficiency 
for that period can easily be computed under § 6211 and notice 
of that deficiency issued. If the short year is thereafter reopened 
and again terminated, a new notice of deficiency can, and under our 
view of §6861 et seq. must, be issued. §6861 (b).

The Government’s argument, Brief for United States 25-26, 
that Tax Court jurisdiction in the case of a terminated year that 
is subject to reopening is inappropriate must likewise fail. We 
see no reason why the Tax Court, applying normal tax principles, 
should be less capable of determining the tax owing for the short 
year than the district court or Court of Claims, which, under the 
Government’s theory, would make that determination. See also 
§6861 (c).
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limited protections of those procedures would not impair 
the collection of the revenues.22

IV
While the plain language of the provisions at issue 

here and their place in the legislative scheme suggest that 
the unreported tax due upon a § 6851 termination is a 
deficiency and that the deficiency, its collection being in 
jeopardy, must be assessed and collected according to 
the procedures of § 6861 et seq., the Government at-
tempts to undercut this conclusion by pointing to the 
legislative history of the several provisions at issue in 
this case. We are unpersuaded. The jeopardy-assess-
ment and jeopardy-termination provisions have long 
been treated in a closely parallel fashion, and nothing 
that the Government points to in the early codifications 
suggests the contrary.

As the Government points out, the Revenue Act of 
1918 (1918 Act) contained a termination provision, § 250 
(g), 40 Stat. 1084, that was very similar to the present 
§ 6851. Under the 1918 statute all assessments were 
made under the authority of Rev. Stat. § 3182,23 and the 
taxpayer could attack an assessment only by paying the 
amount claimed and bringing suit for a refund in district 
court. Since there was no way for the taxpayer to con-
test assessments prior to payment, the Government had 
no need for any expedited jeopardy-assessment procedure 

22 The Government repeatedly conceded at oral argument that 
adoption of the taxpayers’ theory would result in no significant 
injury to the Government other than the loss of some of the cases 
now pending’ in the lower courts. Tr. of Oral Arg. 9-10, 18, 21, 
23, 24, 28, 30. This concession completely rebuts the dissent’s claim 
that our decision today deprives the IRS “of a device it obviously 
needs in combatting questionable tax practices . . . .” Post, at 189.

23 That statute was almost identical to § 6201 of the present 
Code.
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such as is now authorized in § 6861.24 When a termina-
tion was made under § 250 (g), the tax assessment and 
collection thus proceeded exactly as in any other case— 
the taxpayer had to pay first and litigate later.

In the Revenue Act of 1921 (1921 Act), 42 Stat. 227, 
Congress added both a special procedure for prepayment 
challenges to assessments and an exception to that pro-
cedure. The special procedure made available, under 
certain circumstances, a limited administrative remedy 
within the Bureau of Internal Revenue (predecessor to 
the IRS) by which taxpayers could question assessments 
before paying the taxes assessed. § 250 (d) of the 1921 
Act, 42 Stat. 266. The Commissioner could, however, 

24 The jeopardy-assessment procedure, as is indicated, supra, at 
170, is an exception to the normal deficiency-assessment mecha-
nism, which allows a taxpayer the prepayment remedy of with-
holding the taxes claimed by the Government until after a final 
judicial determination of liability. Of course, under the 1918 Act 
a taxpayer who sought to place in jeopardy collection of his taxes 
could be forestalled under the jeopardy-termination provision of 
§ 250 (g), which enabled the IRS to declare immediately owing 
the tax for the present or previous taxable year. That the jeopardy-
assessment procedures, bom of necessity to reconcile the prepay-
ment remedy with the occasional need for expedited collections of 
taxes, did not exist to govern assessments after jeopardy termina-
tions under the 1918 Act does not mean, of course, that the pro-
cedures, once formulated, were not intended to cover assessments 
of deficiencies created by jeopardy terminations as well as all other 
jeopardy assessments.

The Government suggests that the power to assess jeopardy 
terminations cannot derive from the jeopardy-assessment section 
because the jeopardy-termination provision existed in the 1918 Act 
before any provision was made for jeopardy assessments. Brief 
for United States 40-42. Since in our view the source of the 
power to assess jeopardy terminations is irrelevant in determining 
whether the procedures for jeopardy assessments apply to assess-
ments after jeopardy terminations, see n. 17, supra, this argument 
is of no consequence.
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pretermit that procedure if he believed that col-
lection of the revenues might be jeopardized by 
delay. This exception, contained in a proviso to § 250 
(d), was the precursor of § 6861. Since the proviso lim-
ited the availability of the administrative remedy to 
cases where collection of the taxes due would not be 
“jeopardized by such delay,” the remedy was necessarily 
inapplicable to cases in which a § 250 (g) termination 
was made. As of 1921, then, the nascent prepayment 
remedy was available to ordinary taxpayers but not to 
taxpayers in either jeopardy situation—where the tax 
year had been terminated pursuant to § 250 (g), or where 
the full tax year had run and the Commissioner had de-
termined that the collection of the tax would be jeopard-
ized under the proviso to § 250 (d).

The Government, however, relies heavily on the 1921 
Act, claiming that “[t]he key to an understanding of the 
term ‘deficiency’ lies” therein. Brief for United States 
42. It relies on a reference to the term “deficiency” in 
§ 250 (b), which set out the procedure for handling under-
payments after returns had been filed:

“If the amount already paid is less than that which 
should have been paid, the difference, to the extent 
not covered by any credits due to the taxpayer under 
section 252 (hereinafter called ‘deficiency’) . . . shall 
be paid upon notice and demand by the collector.” 
40 Stat. 265.

This “hereinafter” reference was permanently elimi-
nated when the Act was revised in the Revenue Act of 
1924 (1924 Act) and the word “deficiency” precisely de-
fined—in much the same way as it is today. Nonethe-
less, the Government persists in viewing the reference in 
the 1921 Act as an authoritative definition of “defi-
ciency.” Since the reference related only to money owed 
after a return had been filed and examined, the Govern-
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ment argues that Congress in 1921 did not consider the 
amount assessed pursuant to a jeopardy termination— 
which often must be assessed before a return is filed—to 
be a “deficiency.” This supposed limitation in the 1921 
Act continues, in the Government’s view, to this day. 
We disagree with the Government’s analysis.

To understand the use of the word “deficiency” in the 
1921 Act, it is necessary to begin with the 1918 Act, 
where the term first appeared. In the 1918 statute the 
term was not formally defined but appeared in various 
provisions dealing with underpayments and overpayments 
of tax, referring to the difference between the amount due 
and the amount already paid. “Deficiency” was used 
synonymously with the word “understatement,” and it is 
clear from the context that neither word was being used 
as a term of art. In the 1921 Act, the 1918 language 
was left largely unchanged, except that after the refer-
ence to the difference between the amount paid and the 
amount due, Congress added the parenthetical expres-
sion “(hereinafter called ‘deficiency’),” and from that 
point on replaced all references to “understatement” with 
the word “deficiency.” From the context, it is evident 
that the “hereinafter” parenthetical term was not in-
tended as a restrictive definition of deficiency, but merely 
as an indication that throughout the subsection the word 
would be used as shorthand for the difference between 
the amount paid and the amount that should have been 
paid.25 We thus find nothing in the informal use of the 
term “deficiency” in the 1921 Act to limit our construc-

25 Examination of the entire text of § 250, including the termina-
tion provision, §250 (g), strongly suggests that in the 1921 Act the 
word “deficiency” was used in its colloquial sense to mean the 
amount of tax remaining unpaid at the time the tax was due, and 
that no significance was attached to whether a return had been 
filed at that time.
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tion of the precise definition in § 6211 (a) of the present 
Code.

In 1924 Congress made a number of important changes 
in the jeopardy-assessment scheme. The termination 
section, § 282, 43 Stat. 302, remained basically the same 
as it had been in § 250 (g) of the 1921 Act, but taxpayers’ 
prepayment remedies in the jeopardy-assessment pro-
vision were substantially altered. Section 274 (a) of the 
1924 Act, 43 Stat. 297, «provided that if, “in the case of 
any taxpayer, the Commissioner determine [d] that there 
is a deficiency” in the tax imposed by the Act, the Com-
missioner was required to mail a notice of deficiency to 
the taxpayer. Within 60 days of mailing of the notice, 
and prior to payment of the deficiency, the taxpayer was 
entitled to file an appeal with the Board of Tax Appeals, 
an agency independent of the Bureau of Internal Reve-
nue. The only exception to this statutory provision per-
mitting general access to the Board of Tax Appeals was 
that for a jeopardy assessment. The jeopardy-assess-
ment provision, § 274 (d), permitted the Commissioner to 
assess and collect a deficiency immediately, bypassing 
various procedures set out in § 274 (a) for the ordinary 
assessment and collection of deficiencies. Even in the 
jeopardy-assessment situation, however, the taxpayer 
could gain access to the Board of Tax Appeals by posting 
a bond. §279 (a).

Section 273 of the 1924 Act defined “deficiency,” much 
as it is now defined, as the amount by which the tax due 
exceeds the tax shown on the taxpayer’s return, or, “if 
no return is made by the taxpayer, then the amount by 
which the tax exceeds the amounts previously assessed 
(or collected without assessment) as a deficiency.” § 273 
(2). In cases in which no return was filed and no 
amount had previously been assessed or collected, § 273 
(2) in effect defined a “deficiency” simply as the amount 
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of tax due. Since § 282—the termination provision— 
provided that at the time of termination the Commis-
sioner would demand “immediate payment of the tax 
for the taxable period so declared terminated and of the 
tax for the preceding taxable year or so much of such tax 
as is unpaid . . . and that the tax demanded would 
become “immediately due and payable,” the tax “due 
and payable” at the time of the termination notice, to 
the extent unreported, would appear to fit the definition 
of “deficiency” in §273 (2). This being so, the Gov-
ernment’s assertion that under the 1924 Act, § 282 ter-
minations were not subject to the procedures of § 274 (d) 
is incorrect, and much of the force of its argument from 
the history of the statute is lost.

With the amendments made by the Revenue Act of 
1926, c. 27, 44 Stat. 9, the statutory provisions 
relevant to these cases took essentially their present 
form. The jurisdiction of the Board of Tax Appeals 
(subsequently renamed the Tax Court) was broadened, 
in part by granting taxpayers subjected to jeopardy 
assessments a means of having their assessment redeter-
mined by the Board without having to post bond as had 
previously been required. Under the new jeopardy-
assessment procedures, the Commissioner could immedi-
ately assess the deficiency, but in addition to a demand 
for payment, he was required to send a notice of defi-
ciency, § 279 (b), which allowed the jeopardy taxpayer 
immediate access to the Board of Tax Appeals. § 274 
(a). As in the 1924 Act, there was no indication that 
taxpayers subjected to a jeopardy termination would 
not then be assessed under the jeopardy-assessment 
procedures to the extent a deficiency was owing, and 
thereby allowed to follow the same route to the Board 
of Tax Appeals that was available to other jeopardy 
taxpayers.
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In sum, to the extent that it sheds any light on the 
question at all, the legislative history seems to help the 
taxpayers rather than the Government. In the course 
of the development of a prepayment remedy and a 
jeopardy exception to that remedy between 1918 and 
1926, taxpayers subjected to jeopardy terminations and 
those subjected to jeopardy assessments for nontermi-
nated taxable years were consistently treated alike. In 
1921, when the administrative remedy was first created, 
neither those subjected to a jeopardy assessment for a 
nonterminated year nor those subjected to a termination 
could avail themselves of that remedy. In 1924, those 
terminated and those subjected to jeopardy assessments 
for nonterminated years were similarly denied access to 
the Board of Tax Appeals, unless they filed a bond in the 
amount of the claim. And in 1926, when the scheme 
assumed its current form, there was no indication that 
Congress intended for the first time to treat the two 
groups separately by granting direct access to the Board 
of Tax Appeals to those subjected to a jeopardy assess-
ment for a nonterminated year, but denying it to 
those subjected to an assessment following a jeopardy 
termination.

V
Based on the plain language of the statutory provisions, 

their place in the legislative scheme, and the legislative 
history, we agree with the taxpayers’ reading of the per-
tinent sections of the Code.26 Under that reading, the 

26 As a final reason for adopting their construction of the Code, 
the taxpayers argue that the Government’s reading would violate 
the Due Process Clause of the Fifth Amendment. The basis for 
this claim is that under the assessment procedures of § 6861 et seq. 
the taxpayer is guaranteed access to the Tax Court within 60 days, 
while under the procedures suggested by the Government the tax-
payer in a termination case could be denied access to a judicial 
forum for up to six months. See supra, at 173. Cf. Phillips v.
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tax owing, but not reported, at the time of a § 6851 termi-
nation is a deficiency whose assessment and collection are 
subject to the procedures of § 6861 et seq. Section 6861 
(b) requires a notice of deficiency to be mailed to a tax-
payer within 60 days after the jeopardy assessment. Sec-
tion 6863 bars the offering for sale of property seized until 
the taxpayer has had an opportunity to litigate in the 
Tax Court. Because the District Director failed to 
comply with these requirements in these cases, the tax-
payers’ suits were not barred by the Anti-Injunction 
Act,27 § 7421 (a) of the Code. The judgment of the

Commissioner, 283 U. S. 589 (1931). Moreover, the taxpayers 
argue, under the procedures of § 6861 et seq. the property seized 
may not be sold until after a final determination by the Tax Court, 
§ 6863, while under the Government’s theory the property seized 
in a jeopardy termination may be immediately subject to sale. 
Because we agree with the taxpayers’ construction of the Code, we 
need not decide whether the procedures available under the Govern-
ment’s theory would, in fact, violate the Constitution.

The taxpayers do not question here, and we do not consider 
whether, even if the jeopardy-assessment procedures of § 6861 et seq. 
are followed, due process demands that the taxpayer in a jeopardy-
assessment situation be afforded a prompt post-assessment hearing 
at which the Government must make some preliminary showing in 
support of the assessment. See North Georgia Finishing, Inc. n . 
Di-Chem, Inc., 419 U. S. 601, 607 (1975); Mitchell v. W. T. Grant 
Co., 416 U. S. 600, 610-611 (1974); Fuentes v. Shevin, 407 U. S. 
67, 72 (1972).

27 The Anti-Injunction Act generally bars suits to enjoin the assess-
ment or collection of taxes. But § 7421 (a) is subject to several 
exceptions, one pertinent here: it does not forbid suits to enjoin the 
assessment of a deficiency, or a levy or proceeding in court for its col-
lection, if the taxpayer has not been mailed a notice of deficiency and 
afforded an opportunity to secure a final Tax Court determination. 
§ 6213 (a). On the other hand, this exception to the Anti-Injunction 
Act does not apply to jeopardy assessments made “as . . . provided 
in” § 6861. Thus jeopardy assessments ordinarily may not be en-
joined. When, however, the IRS fails to follow the procedures of
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United States Court of Appeals for the Sixth Circuit in 
No. 74-75 is affirmed. The judgment of the United 
States Court of Appeals for the Second Circuit in No. 
73-1808 is reversed, and the case is remanded to that 
court for further proceedings consistent with this opinion.

It is so ordered.

Mr . Just ice  Stevens  took no part in the consideration 
or decision of these cases.

Mr . Justi ce  Brennan , concurring.
I join the Court’s opinion, and the statutory construc-

tion that makes unnecessary the Court’s addressing the 
claims of Mr. Laing and Mrs. Hall that they were denied

§ 6861 et seq., as in these cases, it is not assessing “as . . . provided 
in” § 6861, and the § 6861 exception to § 6213 (a) is inapplicable. In 
such cases, § 6213 (a)’s exception to the Anti-Injunction Act becomes 
operative, and a suit to enjoin the collection of the jeopardy 
deficiency may be brought.

In No. 73-1808, petitioner Laing brought suit approximately 
three weeks after the jeopardy termination and assessment. Since 
the IRS has up to 60 days after a jeopardy assessment to mail the 
notice of deficiency, §6861 (b), no action had yet been taken that 
was not in conformity with the jeopardy-assessment procedures, and 
the suit could properly have been dismissed at that time as barred 
by the Anti-Injunction Act. When 60 days passed without the 
mailing of a notice of deficiency, however, petitioner amended his 
complaint to include this violation of the procedures of § 6861. 
App. in No. 73-1808, p. 19. At that time the IRS was violating 
the required procedures, the Anti-Injunction Act bar was no longer 
applicable, and the District Court had jurisdiction to determine 
petitioner’s claim. Accordingly, its dismissal of Laing’s action was 
improper.

Respondent Hall in No. 74—75 likewise brought suit before the 
60-day grace period had expired (although the 60-day period sub-
sequently lapsed without the issuance of the required notice of 
deficiency). Mrs. Hall alleged, however, that the IRS was offering 
her automobile for sale before issuing her a notice of deficiency and 
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procedural due process secured by the Fifth Amendment. 
Decision of that question is therefore expressly reserved, 
ante, at 184 n. 26. I write only to state my views of the 
considerations raised by the due process claim.

The Court’s construction of the relevant statutes per-
mits the IRS to seize a taxpayer’s assets upon a finding by 
the Commissioner in compliance with § 6851 (a)(1). No 
hearing is required, judicial or administrative, prior to 
the seizure. But it cannot be gainsaid that the risk of 
erroneous determinations by the Commissioner with con-
sequent possibility of irreparable injury to a taxpayer is 
very real. This suffices to bring due process require-
ments into play.

The “root requirement” of the Due Process Clause is 
“that an individual be given an opportunity for a hearing 
before he is deprived of any significant property interest, 
except for extraordinary situations where some valid 
governmental interest is at stake that justifies postponing 
the hearing until after the event.” Boddie v. Connecti-
cut, 401 U. S. 371, 379 (1971) (emphasis in original). 
See, e. g., Belly. Burson, 402 U. S. 535, 542 (1971); 
Goldberg n . Kelly, 397 U. S. 254 (1970). The precise 
timing and attributes of the due process requirement, 
however, depend upon accommodating the competing 
interests involved. Goss v. Lopez, 419 U. S. 565, 579 
(1975); Morrissey v. Brewer, 408 U. S. 471, 481 (1972); 
Cafeteria Workers v. McElroy, 367 U. S. 886, 895 (1961).

Governmental seizures without a prior hearing have 
been sustained where (1) the seizure is necessary to pro-
tect an important governmental or public interest, 
(2) there is a “special need for very prompt action,” and

affording her the opportunity to litigate in the Tax Court, an action 
that violated § 6863. Since the offering for sale was not in conform-
ity with the jeopardy-assessment procedures of § 6861 et seq., the 
Anti-Injunction Act bar was inapplicable, and the levy and subse-
quent sale could properly be enjoined under § 6213 (a).
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(3) “the standards of a narrowly drawn statute” require 
that an official determine that the particular seizure is 
both necessary and justified. See Fuentes v. Shevin, 407 
U. S. 67, 91 (1972). Seizures pursuant to jeopardy as-
sessments are clearly necessary to protect important gov-
ernmental interests and there is a “special need for very 
prompt action.” But § 6851 (a)(1), although requiring 
an official determination that the particular seizure is both 
necessary and justified, nevertheless falls short, in my 
view, of meeting due process requirements. This is be-
cause present law denies an affected taxpayer access to 
any forum for review of jeopardy assessments for up to 
60 days.

In Goss v. Lopez, supra, the Court held that notice and 
hearing must follow a deprivation “as soon as practica-
ble.” 419 U. S., at 582-583. The Louisiana statute up-
held in Mitchell v. W. T. Grant Co., 416 U. S. 600 (1974), 
entitled debtors whose assets had been seized to a hearing 
immediately following seizure and to invalidation of the 
seizure unless the creditor could prove the basis for the 
seizure, id., at 606. In contrast, a Georgia garnishment 
statute was invalidated for want of any opportunity “for 
an early hearing at which the creditor would be required 
to demonstrate at least probable cause for the garnish-
ment.” North Georgia Finishing, Inc. v. Di-Chem, Inc., 
419 U. S. 601, 607 (1975). Thus, the governing due 
process principle obliges the IRS to provide a prompt 
hearing at which the IRS must prove “at least probable 
cause” for its claim.

But present law requires that taxpayers wait up to 60 
days before challenging jeopardy assessments by filing 
suit in the Tax Court. However expeditiously the Tax 
Court handles the claim, that court is not required to 
decide the merits within any specified time, and no pro-
vision is made for a prompt preliminary evaluation of 
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the basis for the assessment. In my view, such delay 
would be constitutionally permissible only if there were 
some overriding governmental interest at stake, and the 
IRS suggested none in either of these cases.*  But even 
if delay in judicial review on the merits were justifiable, 
due process would at least require some supporting ra-
tionale for denying taxpayers the opportunity for a 
prompt preliminary determination by an unbiased tri-
bunal on the validity of the basis for the assessment. 
Again, none was offered in either of these cases.

Mr . Justice  Blackm un , with whom The  Chief  
Justi ce  and Mr . Just ice  Rehnqui st  join, dissenting.

Every experienced tax practitioner is aware of the 
problems of tax collection and tax evasion, and of the 
frequent need for prompt action on the part of those hav-
ing responsibility for the protection of the revenues. 
Every experienced tax practitioner also knows that our 
Internal Revenue Code is a structured and complicated 
instrument—perhaps too complex—that deserves care-
ful and historical analysis when, as here, longstanding 
provisions of that Code are challenged.

The Court in these two cases today gives every evi-
dence of pursuing a quest for what it seems to regard as 
a desirable or necessary symmetry and, in my view, and

*The dissenting opinion would require no justification for even a 
six-month delay, apparently on the view that tax seizures are some-
how different from other deprivations for due process purposes. I 
am aware of no precedent drawing that distinction. Phillips v. 
Commissioner, 283 U. S. 589 (1931), concerned a procedure that 
offered taxpayers an alternative of seeking a prompt determination 
before the Board of Tax Appeals, the predecessor to the Tax Court, 
before payment and without posting any bond. Id., at 598. The 
bond referred to in the dissenting opinion, post, at 210-211, was re-
quired pending review in the court of appeals of the Board of Tax 
Appeals’ decision.
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most unfortunately, indulges in a faulty analysis of the 
Code’s structure and misinterprets the historical develop-
ment of the statutes. It is led astray, I fear, by the 
emotional appeal of the facts in Mrs. Hall’s case, involv-
ing, as it does, her husband’s arrest on drug-related 
charges1 and the seizure by the Internal Revenue Serv-
ice of Mrs. Hall’s Volkswagen automobile. I have little 
doubt that if Mr. Laing’s case had come here alone 
and unfettered by the coincidental appearance of Mrs. 
Hall’s case, the Court would have denied certiorari to 
Mr. Laing out of hand or, if not, would readily have 
affirmed. But Mr. Laing’s case did not arrive alone. 
Thus the “equities” and the extremes of Mrs. Hall’s case, 
with their sad overtones, tend to counterbalance, and 
now have overbalanced, the lack of “equity” in Mr. 
Laing’s case. The result is that the Internal Revenue 
Service is deprived of a weapon it has long possessed 
under the Code and of a device it obviously needs in 
combatting questionable tax practices and tax evasion 
by those who do not pay their rightful taxes and who 
thereby increase the burden of those who do.

It is unfortunate, of course, that the issues are imbed-
ded in a complicated and detailed tax code. Correct 
analysis, I submit, demands conclusions opposite to those 
reached by the Court today. I therefore dissent.

I
For an understanding of the purport and reach of 

§ 6851 (a)(1), an examination of the statutory structure 
of which it is a part is indicated.

A. The customary deficiency procedure.—This is 
prescribed by Subchapter B of Chapter 63 of the Code 
under the heading “Assessment.” The term “defi-
ciency” is defined in § 6211 (a), 26 U. S. C. § 6211 (a), 

1 Mr. Hall evidently was convicted. Tr. of Oral Arg. 45.



190 OCTOBER TERM, 1975

Bla ck mun , J., dissenting 423 U. S.

(1970 ed. and Supp. IV), essentially as the excess of the 
tax imposed by the Code over the amount of tax shown 
on the taxpayer’s return as filed. If, however, the tax-
payer files no return, or shows no tax on the return he 
does file, the deficiency is the amount of the tax imposed 
by the Code. Treas. Reg. § 301.6211-1 (a), 26 CFR 
§301.6211-1 (a) (1975).

Once the Commissioner determines that a deficiency 
exists, he “is authorized to send notice of such deficiency 
to the taxpayer by certified mail or registered mail.” 
26 U. S. C. §6212 (a) (1970 ed., Supp. IV). Under 
§ 6213 (a) (1970 ed., Supp. IV), the taxpayer, within 90 
days after the mailing of that notice, may file a petition 
with the United States Tax Court for a redetermination 
of the deficiency. During this period—and, if a petition 
is filed with the Tax Court, until that court’s decision has 
become final—the Commissioner, with one exception 
hereinafter noted, is precluded from assessing the defi-
ciency, from making a levy, and from proceeding in court 
for its collection. Any such move on the part of the 
Internal Revenue Service during that time “may be en-
joined by a proceeding in the proper court.” Section 
6213 (a) expressly makes the Anti-Injunction Act, § 7421 
(a), inapplicable under those circumstances.

The sole exception to this preclusion of the Service 
during the customary deficiency procedure is also set 
forth explicitly in § 6213 (a). It is that the preclusion 
is not effective with respect to a jeopardy assessment 
under § 6861. No like exception, or reference, however, 
is made with respect to § 6851, the statute that empowers 
the Commissioner to terminate the taxpayer’s taxable 
period when collection of the tax may be in jeopardy.

B. The termination-of-the-taxdble-period statute.— 
This is the above-mentioned, and critical, § 6851, subsec-
tion (a)(1) of which is set forth in n. 1 of thé Court’s
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opinion, ante, at 163. The statute constitutes the entire 
Part I of Subchapter A (Jeopardy) of Chapter 70 of the 
Code.

Our income tax system is primarily a self-reporting 
and self-assessment one. It is “based upon voluntary 
assessment and payment, not upon distraint.” Flora n . 
United States, 362 U. S. 145, 176 (1960). See Helvering 
N. Mitchell, 303 U. S. 391, 399 (1938); Treas. Reg. 
§ 601.103 (a), 26 CFR § 601.103 (a) (1975). Congress, 
nonetheless, early recognized that there would be in-
stances where the Service must take immediate affirma-
tive action in order to safeguard the collection of a tax.2 
Section 6851 (a)(1) fulfills this congressional concern and 
permits the District Director, see Treas. Reg. § 1.6851-1 
(a), 26 CFR § 1.6851-1 (a) (1975), to terminate the tax-
able period if he finds that the taxpayer designs an act 
tending to prejudice or render ineffectual the collection of 
income tax for the current or the preceding tax year.3 
When this is done, notice of the termination must be 
given the taxpayer together with a demand for immediate 
payment of the tax for the taxable period so termi-
nated. The tax thereupon becomes immediately due and 
payable.4

2 See n. 10, infra.
3 The reference in the statute to the “preceding taxable year” 

enables the Commissioner to exercise the termination power after the 
close of the preceding year but prior to the filing of the return for 
that year. See,’ e. g., Irving v. Gray, 479 F. 2d 20, 25 (CA2 1973); 
United States v. Johansson, 62-1 U. S. T. C. 83197 (SD Fla. 1961), 
aff’d in part and remanded, 336 F. 2d 809 (CA5 1964).

4 A return for a taxable period terminated under §6851 (a), and 
called for by §443 (a)(3), is to be distinguished, despite the con-
fusing use of the term “taxable year” in § 443 (a) (3), from a return 
for what is a true and self-constituted short period of the kind to 
which §§443 (a)(1) and (2) relate, that is, the interim period 
occasioned by a change in the taxpayer’s annual accounting period, 
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Section 6851, standing alone, however, is not sufficient 
for a collection procedure because it does not contain its 
own assessment authority. The statute provides simply 
for the termination of the taxable period prematurely, 
and the authority must be found elsewhere in the statu-
tory scheme.5

That assessment authority is granted by § 6201 (a) 
of the Code, 26 U. S. C. § 6201 (a).6 This empowers 
the Commissioner “to make . . . assessments of all 
taxes . . . imposed by this title.” An assessment is made 
by recording the liability of the taxpayer in the Service’s 
books of account. § 6203. If, after demand, the tax-
payer fails to pay, the Commissioner may invoke § 6321, 
which provides that the amount shall be a lien in favor of 
the United States upon the property of the taxpayer. 
The Service has power, after 10 days’ notice and demand 
in a non jeopardy situation, to collect the tax by levy and 
distraint. § 6331 (1970 ed. and Supp. IV).

or when the taxpayer is in existence during only part of the entire 
taxable year.

5 The Government, on at least one occasion in the past, has 
contended that § 6851 did contain its own assessment authority. See 
Schreck v. United States, 301 F. Supp. 1265, 1276 (Md. 1969). In 
the present cases, however, the Government states that the statute 
does not go so far. Brief for United States 20.

6 Section 6201 (a) reads in pertinent part:
“The Secretary or his delegate is authorized and required to make 

the inquiries, determinations, and assessments of all taxes (including 
interest, additional amounts, additions to the tax, and assessable 
penalties) imposed by this title, or accruing under any former 
internal revenue law, which have not been duly paid by stamp at 
the time and in the manner provided by law.”

Respondent Hall suggests that § 6201 (a) by its terms is confined 
to taxes paid by stamp. I read the statute otherwise, for I 
regard the reference to payment effected “by stamp” as exclusive, 
rather than restrictive, of the assessment power.
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Section 6851 (b) permits the Service to reopen the 
terminated taxable period each time the taxpayer is 
found to have received income within the current taxable 
year but since the termination. Similarly, the taxpayer 
himself may reopen the terminated period if he files “a 
true and accurate return.” Under § 6851 (e), the tax-
payer may avoid early collection by furnishing a bond to 
insure the timely making of a return and the payment 
of the tax.

Nowhere in these several subsections of § 6851 does 
the word “deficiency” appear. The section contains no 
words of authorization or requirement that the Commis-
sioner issue a notice of deficiency. Seemingly, once the 
tax is made immediately due by termination of the tax-
able period, the Commissioner may exercise his general 
assessment authority and proceed forthwith to collect 
through lien, levy, and distraint.

C. The jeopardy-assessment statute.—This, so far as 
income, estate, and gift taxes are concerned, all of which 
require returns, is § 6861 of the Code, 26 U. S. C. 
§ 6861. It and the three succeeding sections constitute 
Part II (Jeopardy Assessments) of Subchapter A (Jeop-
ardy) of Chapter 70 of the Code. Section 6861, like 
§ 6851 (a), is designed to achieve collection under exigent 
circumstances.

7

Section 6861 is invoked only after the date upon which 
the tax for the full year is due. This stands in contrast 

7 Section 6861 (a) reads:
“If the Secretary or his delegate believes that the assessment or 

collection of a deficiency, as defined in section 6211, will be jeopard-
ized by delay, he shall, notwithstanding the provisions of section 
6213 (a), immediately assess such deficiency (together with all 
interest, additional amounts, and additions to the tax provided for 
by law), and notice and demand shall be made by the Secretary or 
his delegate for the payment thereof.”
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to § 6851 (a), which permits premature termination of 
the taxable period. In other words, § 6851 (a) serves to 
advance the time when a tax becomes due and payable, 
whereas § 6861 serves to advance the time for collection 
of a tax already due. Jeopardy to collection lies in the 
background of both situations and triggers the invoca-
tion of either statute.

In sharp contrast with § 6851 (a), § 6861 (a) refers 
specifically to a “deficiency,” as that term is defined in 
§ 6211. The further reference in § 6861 (a) to § 6213 (a) 
is of significance. Section 6213 (a), as has been noted, 
provides for the filing by the taxpayer with the Tax 
Court of a petition for redetermination of the deficiency. 
By its reference to § 6213 (a), § 6861 (a) thus authorizes 
a jeopardy assessment, despite the available path for the 
taxpayer to the Tax Court and despite the presence of 
the otherwise operative preclusion provisions of § 6213 
(a). Also, it confirms that a jeopardy assessment made 
under § 6861 (a) is reviewable in the Tax Court. That 
this is so is convincingly demonstrated by the additional 
fact that § 6861 (b) provides that if a jeopardy assess-
ment is made before the mailing of any notice of de-
ficiency, the Commissioner shall mail a notice within 60 
days after the making of the assessment. Thus, al-
though the Service in such a jeopardy situation is not 
restrained from immediate levy and collection, the tax-
payer is nevertheless assured his relatively prompt ac-
cess to the Tax Court for redetermination of the de-
ficiency. In addition, under § 6863 (a), 26 U. S. C. 
§ 6863 (a), the taxpayer may post a proper bond and 
thereby stay collection. And, absent specified exigent 
circumstances, sale of property seized for collection is 
not to be effected during the period of Tax Court review. 
§ 6863 (b)(3).

D. The Federal Anti-Injunction Act.—This statute,
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§ 7421 (a), generally prohibits suits to restrain assess-
ment or collection of tax. It reads:

“Except as provided in sections 6212 (a) and (c), 
6213 (a), and 7426 (a) and (b)(1), no suit for the 
purpose of restraining the assessment or collection 
of any tax shall be maintained in any court by any 
person, whether or not such person is the person 
against whom such tax was assessed.”

The statute had its origin over a century ago in § 10 
of the Revenue Act of Mar. 2, 1867, 14 Stat. 475.8 
See Rev. Stat. § 3224. It was enacted to prevent in the 
federal system the type of injunctive suits that had 
plagued tax collections by the States. The Court has 
recognized the congressional concern underlying the 
statute, namely, that if courts were to exercise injunctive 
power with respect to the collection of taxes, the Gov-
ernment’s very existence could be threatened. See 
Cheatham n . United States, 92 U. S. 85, 89 (1876); State 
Railroad Tax Cases, 92 U. S. 575, 613 (1876); Snyder n . 
Marks, 109 U. S. 189, 193-194 (1883); Bob Jones Uni-
versity v. Simon, 416 U. S. 725, 736-737 (1974). The 
statute has been uniformly applied to bar suits before 
collection except in certain specific and delimited 
circumstances.

The first exception to the statute’s bar is spelled out 
in the initial words of § 7421 (a) itself: the Act does not 
preclude injunctive suits within the contemplation of 
§§ 6212 (a) and (c) and 6213 (a). These sections, as 
has been seen, concern situations where a notice of de-
ficiency is required and where jurisdiction of the United 
States Tax Court is thereby afforded.

8 “That section nineteen [of the Act of July 13, 1866, 14 Stat. 152] 
is hereby amended by adding the following thereto: ‘And no suit for 
the purpose of restraining the assessment or collection of tax shall 
be maintained in any court.’ ”
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The second exception is also spelled out in the prefa-
tory words of § 7421 (a): the Act does not apply to an 
injunctive suit within the contemplation of §§ 7426 (a) 
and (b)(1), 26 U. S. C. §§ 7426 (a) and (b)(1). These 
sections, however, concern a civil action instituted by a 
person other than the taxpayer, such as a person claim-
ing a prior lien, and have no possible application here. 
See Bob Jones University n . Simon, 416 U. S., at 731-732, 
n. 6.

The third exception is of judicial origin. The Court, 
in Enochs v. Williams Packing Co., 370 U. S. 1, 7 (1962), 
observed that “if it is clear that under no circumstances 
could the Government ultimately prevail, the central 
purpose of the Act is inapplicable and . . . the attempted 
collection may be enjoined if equity jurisdiction other-
wise exists.” This obviously is a very narrow exception 
and is subject to a twofold test: a clear indication that 
the Government cannot prevail, and the presence of an 
equity consideration in the sense of threat of irreparable 
injury for which there is no adequate legal remedy. 
The Court recently reaffirmed the Williams Packing ex-
ception in Bob Jones University v. Simon, supra, and in 
Commissioner v. “Americans United” Inc., 416 U. S. 752 
(1974). It noted that a somewhat different attitude 
had been evident in the 1930’s. See Miller v. Standard 
Nut Margarine Co., 284 U. S. 498 (1932), and Allen v. 
Regents of the University System of Georgia, 304 U. S. 
439 (1938).

There is no question, of course, that the present suits 
instituted by petitioner Laing and respondent Hall are 
actions to restrain the collection or enforcement of tax, 
within the meaning of § 7421 (a). These parties, how-
ever, do not contend that the Williams Packing excep-
tion is applicable to their respective cases. I neces-
sarily agree that the exception affords Mr. Laing and
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Mrs. Hall no avenue of relief, for there is no indication in 
the records that on the merits the Government under no 
circumstances could prevail.9

II
This review of the statutory structure clearly reveals 

the following:
1. The congressionally intended normal procedure is to 

allow the taxpayer, if he desires it, some “breathing 
space” prior to exaction of the additional tax that is 
claimed. The avenue provided to accomplish this result 
is the route to the Tax Court where the issues, factual 
and legal, may be resolved prior to collection. This 
avoids the necessity of the taxpayer’s disgorgement of 
funds, to his current financial detriment, even though he 
might ultimately prevail and recoup by refund all or a 
substantial part of the amount he pays. The choices 
the taxpayer makes, and the risks he assumes, by this 
route, include the forgoing of trial of the factual issues 
by a jury, having his trial before a specialist judge not 
assigned to the taxpayer’s local district, and the accruing 
of interest on any deficiency ultimately redetermined, 
§ 6601 (a), 26 U. S. C. § 6601 (a) (1970 ed., Supp. IV). 
If he selects the other route, that is, payment of the 
asserted deficiency, filing claim for refund, and suit, the 
taxpayer (if he chooses the district court rather than the 
Court of Claims) has his case tried before a United States 
district judge of his own district, with a jury available, 

91 do not foreclose the possibility that in some case the Service’s 
action in terminating a taxable period would come within the Wil-
liams Packing exception if the termination were so fictitious and 
without foundation that under no circumstances could the Govern-
ment prevail on the merits. This view was taken by the Fifth 
Circuit in Willits v. Richardson, ^7 F. 2d 240 (1974). See generally 
Note, Use of I. R. C. Section 6851: Exaction in the Guise of a Tax?, 
6 Loyola U. L. J. 139, 151-158 (1975).
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and it is the Government, not the taxpayer, that bears the 
burden of accruing interest, § 6611, 26 U. S. C. § 6611 
(1970 ed., Supp. IV).

2. Despite this available avenue of litigation in the 
Tax Court before payment, and its use by the taxpayer 
after a notice of deficiency is issued, the Commissioner 
nonetheless may assess and collect, subject to the tax-
payer’s fulfillment of prescribed conditions, in a jeopardy 
situation. § 6861. This enables the Government to 
protect the revenues, but at the same time the path to 
the Tax Court is preserved for the taxpayer.

3. Jeopardy collection power is also vested in the Com-
missioner during the taxpayer’s taxable period before his 
tax for the year can be determined. § 6851 (a). This, 
too, protects the revenues.

4. Both § 6861 and § 6851 are directed to critical and 
exigent circumstances. In this respect, neither statute 
is a part of the normal assessment and collection process. 
The one, § 6861, the “ordinary” jeopardy-assessment pro-
vision, operates within that usual procedure and while it 
is underway. The other, § 6851, however, operates sepa-
rate and apart from that procedure and, indeed, inas-
much as the taxable year is not at an end, or a return 
for it is not yet overdue, before that procedure can get 
underway at all.

5. It would seem to follow, then, that §§ 6861 and 
6851, although they are similar in character and al-
though both are directed at emergency situations, are 
separate and distinct. Of the two, § 6851 is the more 
extreme and perilous, for its impact comes in midstream, 
that is, during the taxable year rather than after its close 
and a return for it has been filed. See Ludwig Littauer 
de Co. v. Commissioner, 37 B. T. A. 840, 842 (1938) 
(reviewed by the Board).

6. Because § 6851 is concerned with the situation prior 
to the overdue date for the filing of the year’s return, that
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is, with premature termination of a taxable period, at a 
time when the computation of the tax for the full year 
cannot be made or not yet has been made, it is clear that 
no deficiency as such can be ascertained, that no notice 
of deficiency can be issued, and that none is required. 
These terms and concepts have no sensible application 
and relationship to the § 6851 procedure.

Ill
The foregoing analysis and conclusion that a notice of 

deficiency is not required when a taxable period is pre-
maturely terminated under § 6851, despite the Court’s 
disavowal, is confirmed by the legislative history. This 
history demonstrates that §§ 6851 and 6861, although 
now consecutively placed in the present Code, are dis-
crete and independent provisions, with the consequehces 
that assessment authority for a termination under § 6851 
does not derive from § 6861, as the taxpayers here assert 
and the Court is now led to believe, and that assessment 
following termination of a taxable period was not in-
tended to be subject to review by the Tax Court.

As is often the case in tax matters, the successive 
Revenue Acts primarily present the pertinent legislative 
history.

The provision allowing premature termination of a 
taxable period where collection was feared jeopardized 
first appeared as § 250 (g) of the Revenue Act of 
1918, 40 Stat. 1084.10 The language of § 250 (g) ob-

10 “If the Commissioner finds that a taxpayer designs quickly to 
depart from the United States or to remove his property therefrom, 
or to conceal himself or his property therein, or to do any other 
act tending to prejudice or to render wholly or partly ineffectual 
proceedings to collect the tax for the taxable year then last past 
or the taxable year then current unless such proceedings be brought 
without delay, the Commissioner shall declare the taxable period 
for such taxpayer terminated at the end of the calendar month 
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viously comports substantially with the language of the 
current § 6851 (a). An assessment for a terminated 
period was made under the general assessment authority 
provided by Rev. Stat. § 3182. Judicial review at that 
time could be obtained only after payment of the tax and 
by way of a refund suit in the United States district 
court or in the Court of Claims. Rev. Stat. § 3226. See 
28 U. S. C. § 1346 (a)(1).

Section 6861, on the other hand, evolved independently 
and initially with the Revenue Act of 1921. It was born 
as a proviso to § 250 (d) of that Act. 42 Stat. 266. 
Section 250 (d) established an administrative appeal 
procedure for resolution of taxpayer disputes; assessment 
of a deficiency could not be made pending final decision 
on the administrative appeal. This deferral, however, 
was not compelled where the Commissioner determined 
that collection was in jeopardy; when he so determined, 
assessment could be made immediately. Despite this 
introduction by the 1921 Act of the administrative 
appeal procedure, § 250 (g) of the 1918 Act, providing for 
termination of the taxable period, was continued as

then last past and shall cause notice of such finding and declaration 
to be given the taxpayer, together with a demand for immediate 
payment of the tax for the taxable period so declared terminated 
and of the tax for the preceding taxable year or so much of said 
tax as is unpaid, whether or not the time otherwise allowed by law 
for filing return and paying the tax has expired; and such taxes 
shall thereupon become immediately due and payable. In any 
action or suit brought to enforce payment of taxes made due and 
payable by virtue of the provisions of this subdivision the finding 
of the Commissioner, made as herein provided, whether made after 
notice to the taxpayer or not, shall be for all purposes presumptive 
evidence of the taxpayer’s design.”
The presence of § 250 (g) so soon after the inception of the modem 
federal income tax in 1913, see the Sixteenth Amendment and the 
Tariff Act of Oct. 3, 1913, § II, 38 Stat. 166, discloses Congress’ 
early and continuing concern with tax evasion.
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§ 250 (g) of the 1921 Act, 42 Stat. 267, without any 
change material here and without reference to the newly 
established administrative appeal procedure. See S. Rep. 
No. 275, 67th Cong., 1st Sess., 20-21 (1921). And the 
assessment authority continued to be provided only by 
Rev. Stat. § 3182.

Congress soon recognized that taxpayers might not be 
convinced of the impartiality of an administrative ap-
peal within the then Bureau of Internal Revenue. Ac-
cordingly, by § 900 of the Revenue Act of 1924, 43 Stat. 
336, the Board of Tax Appeals was created as an inde-
pendent agency in the Executive Branch. The taxpayer, 
prior to payment of his tax, could obtain a review in the 
Board whenever the Commissioner disagreed with the 
amount of tax reported. See H. R. Rep. No. 179, 68th 
Cong., 1st Sess., 7-8 (1924). The Board, however, was 
given only limited jurisdiction; it was confined to de-
ficiencies in income, estate, and gift taxes and to claims 
for abatement of deficiencies. Revenue Act of 1924, 
§§ 900 (e), 274, 279, 308, 312, and 324, 43 Stat. 337, 297, 
300, 308, 310, and 316. Review of the Commission-
er’s termination of a taxable period, however, was not 
cognizable before the Board. Under § 282 of the 1924 
Act, 43 Stat. 302, the taxpayer whose taxable period was 
terminated could avoid immediate collection only by 
furnishing security that he would make a timely return 
and pay the tax when due.

The 1924 Act also introduced a more precise definition 
of the term “deficiency” to supplant the definition con-
tained in the 1921 Act.11 The new definition, contained 
in the 1924 Act’s §§273 (1) and (2), 43 Stat. 296, is 
virtually identical to the present definition in § 6211 (a) 

11 Section 250 (b) of the Revenue Act of 1921, 42 Stat. 265, had 
defined “deficiency” as the difference between “the amount already 
paid” and “that which should have been paid.”
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of the 1954 Code and in Treas. Reg. § 301.6211-1, 26 
CFR §301.6211-1 (1975). The committee reports de-
scribed this new definition in terms that indicate that 
a deficiency could not be determined until the time for 
filing the return had arrived, that is, until a date after 
the close of the taxable year. See H. R. Rep. No. 179, 
68th Cong., 1st Sess., 24 (1924); S. Rep. No. 398, 68th 
Cong., 1st Sess., 30 (1924). There was nothing indicat-
ing that the Congress intended that the definition of 
“deficiency” was to encompass the amount declared due 
and payable upon the termination of a taxable period. 
The exception for the situation where collection after 
the close of the taxable year and after the passing of 
the due date for the filing of the return would be jeop-
ardized by delay, however, was carried forward to the 
Board review created by the 1924 Act, and the Com-
missioner could immediately assess and collect notwith-
standing the taxpayer’s ability to go to the Board. 
Revenue Act of 1924, §§ 274 (d) and 279, 43 Stat. 297 
and 300.

The Revenue Act of 1926, 44 Stat. 9, filled some inter-
stices of Board jurisdiction. Direct appeal of Board de-
cisions to the then circuit courts of appeals was provided. 
§ 1001 (a), 44 Stat. 109. The Board was given jurisdic-
tion to determine that the taxpayer had overpaid his tax 
as well as to determine that a deficiency existed. The 
definition of “deficiency” remained the same. § 273, 44 
Stat. 55. Thus, the taxpayer whose taxable period was 
prematurely terminated still could not go to the Board.

The Revenue Acts following the 1926 Act, until and 
including the Internal Revenue Code of 1939, 53 Stat, 
pt. 1, effected no significant change in the termination or 
jeopardy-assessment provisions or in the jurisdiction of 
the Board of Tax Appeals.

The 1954 Code culminated the legislative development 
of §§ 6861 and 6851 and provided the current section
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designations. Two minor changes were made in the 
statutes that are pertinent here, but neither altered the 
jurisdictional framework of the Tax Court which, by 
§ 504 of the Revenue Act of 1942, 56 Stat. 957, had sup-
planted the Board of Tax Appeals. The first was the 
amendment of the termination statute, § 6851, by the 
addition of its present subsection (b). This permitted 
the reopening of the terminated taxable period either by 
the Commissioner or by the taxpayer. See Treas. Reg. 
§§ 1.6851-1 (b) and (c), 26 CFR §§ 1.6851-1 (b) and (c) 
(1975); H. R. Rep. No. 1337, 83d Cong., 2 Sess., A421 
(1954); S. Rep. No. 1622, 83d Cong., 2d Sess., 597 
(1954). The second change was the addition of § 6863 
(b)(3) to authorize'a stay of the sale of property seized 
after a jeopardy assessment under § 6861 pending de-
cision by the Tax Court. No similar stay was made 
explicitly available with respect to the termination 
provisions of § 6851.

This legislative history particularly reinforces two as-
pects of the conclusions, drawn above, upon analysis of 
only the language of the presently effective statutes:

The first is the inescapable fact that the assessment 
authority for an amount made “immediately due and 
payable” under § 6851 (a) is not § 6861 but is the gen-
eral authority granted by § 6201. Indeed, during the 
time the Revenue Act of 1918 was in effect, that is, until 
the Revenue Act of 1921 was adopted, only § 6851’s 
predecessor was in existence; the predecessor of § 6861 
had not yet appeared. Thus, I disagree with the sug-
gestions contained in Clark v. Campbell, 501 F. 2d 108, 
121 (CA5 1974), in Rambo v. United States, 492 F. 2d 
1060, 1064 (CA6 1974), and in Schreck v. United States, 
301 F. Supp. 1265, 1273 (Md. 1969), that the placement 
of § 6861 in the Code immediately following § 6851 
served to establish a new procedure mandatory for a 
proceeding under § 6851. That approach is expressly 
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foreclosed, in any event, by § 7806 (b) of the 1954 Code, 
26 U. S. C. § 7806 (b), providing that no inference shall 
be drawn by reason of the location or grouping of any 
particular section or portion of the tax title of the Code. 
See United States v. Ryder, 110 U. S. 729, 740 (1884); 
Aberdeen de Rockfish R. Co. v. SCRAP, 422 U. S. 289, 
309 n. 12 (1975). The Commissioner’s power to termi-
nate a taxable period under § 6851 and then to assess 
under § 6201 is not at all dependent upon § 6861, and 
there is no basis for the incorporation of the notice-of- 
deficiency requirement of § 6861 (b) into § 6851.

Not only do §§ 6851 and 6861 have separate and inde-
pendent origins and dates of birth, but their legislative 
developments in subsequent years are distinctly different. 
Dealing with jeopardy situations in disparate ways, the 
statutes should be considered as independent and not as 
one provision tied to the requirements of the other.

Secondly, the legislative evolution of the two sections 
and the creation of the Board of Tax Appeals demon-
strate that an amount assessed pursuant to a § 6851 
termination is not a “deficiency” within the meaning of 
§ 6211. A glance at the 1921 Act reveals the establish-
ment and existence of the administrative appeal which 
was the predecessor of the later independent review in 
the Board of Tax Appeals. Section 250 (b) of that Act 
defined “deficiency” as the difference between “the 
amount already paid” and “that which should have been 
paid.” When a taxable year is prematurely terminated, 
the tax “which should have been paid” is indeterminable 
because none was required to have been paid by that 
time. Thus, the deficiency concept was inapplicable to 
an assessment made for a terminated period. No notice 
of deficiency would be issued for the period, and the 
administrative appeal under the 1921 Act would not be 
available.
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Exactly the same analysis applies to the definition of 
“deficiency” under the 1954 Code. Prior to the end of 
the taxable year neither the Commissioner nor the tax-
payer is able to ascertain the tax imposed by the Code. 
A “deficiency” cannot be determined before the close of 
a taxable year. The requirement that a notice of de-
ficiency be issued, therefore, does not apply to a § 6851 
(a) termination of a taxable period.12

I therefore conclude that the Commissioner is not 
required to issue a notice of deficiency to a taxpayer 
whose taxable period is terminated pursuant to the pro-
visions of § 6851 (a) of the Code. The statutory scheme 
does not require this, and the legislative history demon-
strates that an assessment pursuant to a termination 
does not give rise to a “deficiency.” From this it follows 
that, as a statutory matter, the Anti-Injunction Act, 
§ 7421 (a) of the Code, bars the suits by petitioner Laing 
and respondent Hall to enjoin the assessment and collec-
tion of taxes for their respective terminated taxable 
periods. This conclusion, of course, is not an end to the 
cases, for there remain the question of remedy available 
to persons in their position and the constitutional issue 
that is thereby raised.J IV

The courts that have arrived at a result contrary to 
the one I reach on the statutory issue have sug-

12 The Tax Court itself consistently has denied jurisdiction on 
its part over a period terminated under §6851 (a), and has done 
so on the ground that the termination results in “but a provisional 
statement of the amount which must be presently paid as a protec-
tion against the impossibility of collection.” Ludwig Littauer & Co. 
v. Commissioner, 37 B. T. A. 840, 842 (1938) (reviewed by the 
Board). See Puritan Church—The Church of America v. Commis-
sioner, 10 T. C. M. 485, 494 (1951), aff’d, 93 U. S. App. D. C. 129, 
209 F. 2d 306 (1953), cert, denied, 347 U. S. 975 (1954); Jones n . 
Commissioner, 62 T. C. 1 (1974). See also Page v. Commissioner, 
297 F. 2d 733 (CA8 1962).
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gested that this result would produce “significant consti-
tutional problems.” Rambo v. United States, 492 F. 2d, 
at 1064-1065. See also Schreck v. United States, 301 F. 
Supp., at 1281. This constitutional reservation has been 
prompted by the concern that if a notice of deficiency 
is not required for a terminated taxable period, the tax-
payer does not have the benefit of immediate access to 
the Tax Court.

To be sure, as has been noted above, Tax Court juris-
diction to determine liability prior to payment is predi-
cated upon the existence of a “deficiency,” within the 
meaning of § 6211 (a), and upon the Commissioner’s 
formal issuance of a notice of deficiency pursuant to 
§ 6212 (a). As a result, notices of deficiency have been 
described as “ ‘tickets to the tax court.’ ” Corbett v. Frank, 
293 F. 2d 501, 502 (CA9 1961). See Mason n . Commis-
sioner, 210 F. 2d 388 (CA5 1954). But this lack of 
access to the Tax Court by the taxpayer who finds him-
self in a terminated taxable period situation does not 
mean that he is without effective judicial remedy to 
challenge the Commissioner’s action. Lack of access to 
the Tax Court does not equate with a denial of Fifth 
Amendment due process if due process is otherwise avail-
able. And it is at once apparent that the taxpayer has 
a variety of remedies to test the validity of the Com-
missioner’s action:

First, a refund suit is possible. Once there is a seizure 
of any property of the taxpayer in satisfaction of the 
assessment for the terminated period, the taxpayer may 
file a claim for refund either by filing the formal claim 
(Form 843) or by making a short-period return and show-
ing an amount due that is less than the amount seized. 
See Rogan v. Mertens, 153 F. 2d 937 (CA9 1946). See 
also Treas. Reg. § 301.6402-3 (a)(1), 26 CFR §301.- 
6402-3 (a)(1) (1975). The Commissioner, of course, has
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up to six months to process the claim. §§ 6532 (a) and 
7422 (a) of the Code, 26 U. S. C. §§ 6532 (a) and 7422 
(a). Immediately upon denial of the claim, or upon the 
expiration of six months with no action by the Commis-
sioner,13 the taxpayer may commence suit for refund in 
the district court or in the Court of Claims. See 28 
U. S. C. § 1346 (a)(1). The jurisdiction of these courts 
over a refund suit does not depend upon the existence 
of a formally asserted “deficiency,” as does the jurisdic-
tion of the Tax Court.

Second, the taxpayer subject to a § 6851 termination 
may await the end of his taxable year and then file a 
full-year return and claim an overpayment and refund 
and in due course seek relief in court. See Irving v. 
Gray, 479 F. 2d 20, 24 (CA2 1973).

Third, the taxpayer again may await the end of the 
taxable year and file a full-year return. The Commis-
sioner may then determine that additional tax is due 
and, if so, the statutory definition of a “deficiency” will 
be met and a notice of deficiency will issue. When this 
happens, the taxpayer is in a position to seek a redetermi-
nation in the Tax Court, contesting the additional tax 
so asserted or claiming an overpayment for the year.

Although a taxpayer whose taxable period is termi-
nated thus may not gain immediate access to the Tax 
Court, he does have available appropriately prompt ave-
nues of relief principally in the district court or in the 
Court of Claims. There is, of course, no constitutional 

13 The six-month period, of course, is the maximum, not the 
minimum. Petitioner Laing, in fact, filed a claim for refund on 
March 1, 1973. It was denied just eight days later, on March 9. 
He was then in a position to sue and did so. Brief for Petitioner 
Laing 34 n. 11; Brief for United States 7 n. 4.

The maximum six months’ wait, in order to accommodate the 
administrative operation, surely is not per se unconstitutional. See 
Dodge v. Osborn, 240 U. S. 118, 122 (1916).
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requirement that every tax dispute be adjudicable in the 
Tax Court. In fact, that court’s jurisdiction is limited 
to income, estate, and gift taxes.

It must be made clear that, whether the taxpayer whose 
taxable period has been terminated files a short-period 
refund claim or one for a full taxable year, he still may 
sue for refund even if the value of the property seized 
is less than the amount of the assessment made against 
him. There is no requirement in this situation that he 
pay the full amount of the assessment before he may 
claim and sue for a refund.

At this point, Flora v. United States, 357 U. S. 63 
(1958), on rehearing, 362 U. S. 145 (1960), deserves com-
ment. In that case the Court held that a federal district 
court does not have jurisdiction of an action for refund 
of a part payment made by a taxpayer on an assessment. 
It ruled that the taxpayer must pay the full amount of 
the assessment before he may challenge its validity in the 
court action. Payment of the entire deficiency thus was 
made a prerequisite to the refund suit. The ruling, 
however, was tied directly to the jurisdiction of the Tax 
Court where litigation prior to payment of the tax was 
the usual order of the day. 362 U. S., at 158-163. The 
holding thus kept clear and distinct the line between 
Tax Court jurisdiction and district court jurisdiction. 
The Court said specifically:

“A word should also be said about the argument 
that requiring taxpayers to pay the full assessments 
before bringing suits will subject some of them to 
great hardship. This contention seems to ignore 
entirely the right of the taxpayer to appeal the 
deficiency to the Tax Court without paying a cent.” 
Id., at 175.

This passage demonstrates that the full-payment rule 
applies only where a deficiency has been noticed, that is,
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only where the taxpayer has access to the Tax Court for 
redetermination prior to payment. This is the thrust of 
the ruling in Flora, which was concerned with the possi-
bility, otherwise, of splitting actions between, and over-
lapping jurisdiction of, the Tax Court and the district 
court. Id., at 163, 165-167, 176. Where, as here, in 
these terminated period situations, there is no deficiency, 
and no consequent right of access to the Tax Court, 
there is and can be no requirement of full payment in 
order to institute a refund suit. The taxpayer may sue 
for his refund even if he is unable to pay the full amount 
demanded upon the termination of his taxable period. 
Irving v. Gray, 479 F. 2d, at 24-25, n. 6 ; Lewis v. Sandler, 
498 F. 2d 395, 400 (CA4 1974).

I recognize that on occasion the refund procedure may 
cause some hardship for the terminated taxpayer whose 
entire assets may be seized and who may be required to 
wait as long as six months before filing his refund suit. 
Indeed, this hardship was one of the reasons for estab-
lishing the Board of Tax Appeals as a prepayment forum 
in the first place. See H. R. Rep. No. 179, 68th Cong., 
1st Sess., 7 (1924) ; S. Rep. No. 398, 68th Cong., 1st Sess., 
8 (1924).14 It is obvious, of course, that when one tax-

141 have no hesitancy in recognizing that there is a possibility 
of abuse in the jeopardy-assessment system. See Note, Narcotics 
Offenders and the Internal Revenue Code: Sheathing the Section 
6851 Sword, 28 Vand. L. Rev. 363 (1975); Note, Jeopardy Termina-
tions Under Section 6851: The Taxpayer’s Rights and Remedies, 
60 Iowa L. Rev. 644 (1975); Silver, Terminating the Taxpayer’s 
Taxable Year: How IRS Uses it Against Narcotics Suspects, 40 J. 
of Tax. 110 (1974); Note, Jeopardy Assessment: The Sovereign’s 
Stranglehold, 55 Geo. L. J. 701 (1967); Willits v. Richardson, 4Sfl 
F. 2d 240, 246 (CA5 1974). But this possibility is also present with 
respect to a jeopardy assessment under § 6861. And it is present, too, 
perhaps with even greater force, in those tax situations (excise, FICA, 
etc.) where jurisdiction of the Tax Court does not exist and the tax-
payer has no ability to litigate prior to payment or seizure. These dif-
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payer dishonestly evades his share of the tax burden, that 
share is shifted to all those who comply with the law. 
This balance of “hardship” doubtless was in the minds 
of those who formulated the statutory structure.

It has long been established, moreover, that there is no 
constitutional requirement for a prepayment forum to 
adjudicate a dispute over the collection of a tax. Phillips 
v. Commissioner, 283 U. S. 589, 595-596 (1931). There, 
in an opinion by Mr. Justice Brandeis, the Court unani-
mously held that the taxing authorities may lawfully 
seize property for payment of taxes in summary proceed-
ings prior to an adjudication of liability where “adequate 
opportunity is afforded for a later judicial determination 
of the legal rights.” Id., at 595. See Fuentes v. Shevin, 
407 U. S. 67, 91-92, and n. 24 (1972).

In Phillips the Court noted the availability of two 
alternative mechanisms for judicial review in that partic-
ular situation: a refund action, or immediate redetermi-
nation of liability by the Board of Tax Appeals. In 
response, however, to a complaint by the taxpayer there 
that if the Board remedy were sought, collection would 
not be stayed unless a bond were filed, Mr. Justice 
Brandeis dismissed the contention with the observation:

“[I]t has already been shown that the right of the 
United States to exact immediate payment and to

fering degrees of tax comfort, in my view, do not render the system, 
or parts of it, unconstitutional. Prior to 1924, as has been pointed 
out, there was no prepayment forum at all.

I do not condone abuse in tax collection. The records of these 
two cases do not convincingly demonstrate abuse, although Mrs. 
Hall’s situation, as it developed after the initial critical moves by 
the Service, makes one wonder. I have no such concern whatso-
ever about Mr. Laing. In any event, abuse is subject to rectifica-
tion otherwise, and the Congress and the courts surely will not be 
unsympathetic. Cf. Bivens v. Six Unknown Fed. Narcotics Agents, 
403 U. S. 388 (1971).
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relegate the taxpayer to a suit for recovery, is para-
mount. The privilege of delaying payment pending 
immediate judicial review, by filing a bond, was 
granted by the sovereign as a matter of grace solely 
for the convenience of the taxpayer.” 283 U. S., at 
599-600.

Thus, the Court made clear that a prepayment forum was 
not a requirement of due process. I see no reason what-
soever to depart from that rule in these cases, where the 
taxpayer may file an action for refund after at most six 
months from the seizure of his assets or other action 
taken by the IRS under § 6851.

Accordingly, I dissent. I would affirm the judgment of 
the United States Court of Appeals for the Second Cir-
cuit in No. 73-1808, and I would reverse the judgment of 
the United States Court of Appeals for the Sixth Circuit 
in No. 74-75 and remand that case to the United States 
District Court for the Western District of Kentucky with 
directions to dismiss the complaint.
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BARRETT v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT

No. 74-5566. Argued November 4, 1975— 
Decided January 13, 1976

The provision of the Gun Control Act of 1968, 18 U. S. C. 
§922 (h), making it unlawful for a convicted felon, inter alia, 
“to receive any firearm or ammunition which has been shipped 
or transported in interstate or foreign commerce,” held to apply 
to a convicted felon’s intrastate purchase from a retail dealer of 
a firearm that previously, but independently of the felon’s receipt, 
had been transported in interstate commerce from the manufac-
turer to a distributor and then from the distributor to the dealer. 
Pp. 215-225.

504 F. 2d 629, affirmed.

Bla ck mu n , J., delivered the opinion of the Court, in which 
Burg er , C. J., and Bre nn an , Whi te , Mar sha ll , and Pow ell , JJ., 
joined. Whi te , J., filed a concurring opinion, post, p. 225. Ste w -
a rt , J., filed a dissenting opinion, in which Reh nq ui st , J., joined, 
post, p. 228. Ste ve ns , J., took no part in the consideration or 
decision of the case.

Thomas A. Schaffer, by appointment of the Court, 421 
U. S. 908, argued the cause and filed a brief for petitioner.

Robert B. Reich argued the cause for the United States 
pro hac vice. With him on the brief were Solicitor Gen-
eral Bork, Acting Assistant Attorney General Keeney, 
and Sidney M. Glazer.

Mr . Justice  Blackmu n  delivered the opinion of the 
Court.

Petitioner Pearl Barrett has been convicted by a jury 
in the United States District Court for the Eastern Dis-
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trict of Kentucky of a violation of 18 U. S. C. § 922 (h),1 
a part of the Gun Control Act of 1968, Pub. L. 90-618, 
82 Stat. 1213, amending the Omnibus Crime Control 
and Safe Streets Act of 1968, Pub. L. 90-351, 82 Stat.
19 7, enacted earlier the same year. The issue before us 
is whether § 922 (h) has application to a purchaser’s 
intrastate acquisition of a firearm that previously, but 
independently of the purchaser’s receipt, had been trans-
ported in interstate commerce from the manufacturer to 
a distributor and then from the distributor to the dealer.

I
In January 1967, petitioner was convicted in a Ken-

tucky state court of housebreaking. He received a two- 
year sentence. On April 1, 1972, he purchased a .32- 
caliber Smith & Wesson revolver over the counter from 
a Western Auto Store in Booneville, Ky., where peti-
tioner resided.2 The vendor, who was a local dentist as 

1 “§ 922. Unlawful acts.

“(h) It shall be unlawful for any person—
“(1) who is under indictment for, or who has been convicted in 

any court of, a crime punishable by imprisonment for a term 
exceeding one year;

“(2) who is a fugitive from justice;
“(3) who is an unlawful user of or addicted to marihuana or 

any depressant or stimulant drug (as defined in section 201 (v) of 
the Federal Food, Drug, and Cosmetic Act) or narcotic drug (as 
defined in section 4731 (a) of the Internal Revenue Code of 1954); 
or

“(4) who has been adjudicated as a mental defective or who 
has been committed to any mental institution;
“to receive any firearm or ammunition which has been shipped or 
transported in interstate or foreign commerce.”

2 Petitioner at the time of the purchase was not asked to com-
plete Treasury Form 4473, designed for use in the enforcement 
of the gun control provisions of the statute. Tr. 45-47. Accord-
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well as the owner of the store, and who was acquainted 
with petitioner, was a federally licensed firearms dealer. 
The weapon petitioner purchased had been manufac-
tured in Massachusetts, shipped by the manufacturer 
to a distributor in North Carolina, and then received by 
the Kentucky dealer from the distributor in March 1972, 
a little less than a month prior to petitioner’s purchase. 
The sale to Barrett was the firearm’s first retail trans-
action. It was the only handgun then in the dealer’s 
stock. Tr. 36-47.

Within an hour after the purchase petitioner was 
arrested by a county sheriff for driving while intoxicated. 
The firearm, fully loaded, was on the floorboard of the 
car on the driver’s side.

Petitioner was charged with a violation of § 922 (h). 
He pleaded not guilty. At the trial no evidence was 
presented to show that Barrett personally had partici-
pated in any way in the previous interstate movement 
of the firearm. The evidence was merely to the effect 
that he had purchased the revolver out of the local 
dealer’s stock, and that the gun, having been manufac-
tured and then warehoused in other States, had reached 
the dealer through interstate channels. At the close of 
the prosecution’s case, Barrett moved for a directed ver-
dict of acquittal on the ground that § 922 (h) was not 
applicable to his receipt of the firearm.3 The motion 

ingly, there is no issue here as to the making of any false statement, 
in violation of § 922 (a) (6). See Huddleston v. United States, 415 
U. S. 814 (1974).

3 The defense also moved to quash the indictment on the ground 
that on June 20, 1969, the Governor of Kentucky, by executive 
order in the nature of a pardon, had granted petitioner “all the 
rights of citizenship denied him in consequence of said judgment of 
conviction.” It was suggested that this served to wipe out peti-
tioner’s state felony conviction of January 1967. The motion to 
quash was denied. The same argument was made in the Court of
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was denied. The court instructed the jury that the 
statute’s interstate requirement was satisfied if the fire-
arm at some time in its past had traveled in interstate 
commerce.4 A verdict of guilty was returned. Peti-
tioner received a sentence of three years, subject to the 
immediate parole eligibility provisions of 18 U. S. C. 
§4208 (a)(2).

On appeal, the Court of Appeals affirmed by a divided 
vote on the question before us. 504 F. 2d 629 (CA6 
1974). Because of the importance of the issue and be-
cause the Sixth Circuit’s decision appeared to have over-
tones of conflict with the opinion and decision of the 
United States Court of Appeals for the Eighth Circuit 
in United States v. Ruffin, 490 F. 2d 557 (1974), we 
granted certiorari limited to the § 922 (h) issue. 420 
U. S. 923 (1975).

II
Petitioner concedes that Congress, under the Com-

merce Clause of the Constitution, has the power to 
regulate interstate trafficking in firearms. Brief for 
Petitioner 7. He states, however, that the issue before

Appeals, but that court unanimously rejected it for reasons stated 
in the court’s respective majority and dissenting opinions. 504 F. 
2d 629, 632-634 (CA6 1974). The issue is not presented here. 

4 “Now, interstate commerce, ladies and gentlemen, is the move-
ment of something of value from one political subdivision, which 
we call a state, to another political subdivision, which we call a 
state. Interstate commerce occurs when something of value crosses 
a state boundary line. Now, if you believe that from this evidence 
. . . the firearm in question was manufactured in a state other 
than Kentucky, then you are entitled to make the permissible 
inference that in order for that firearm to be physically located 
in Kentucky, ... it had to be engaged in interstate transportation 
at some point or another, but this is a permissible inference. You 
are not required to make that inference unless you believe from 
the evidence that that is a logical, reasonable determination to make 
from the facts.” Tr. 99-100.
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us concerns the scope of Congress’ exercise of that power 
in this statute. He argues that, in its enactment of 
§ 922 (h), Congress was interested in “the business of 
gun traffic,” Brief for Petitioner 11; that the Act was 
meant “to deal with businesses, not individuals per se” 
(emphasis in original), id., at 14, that is, with mail-
order houses, out-of-state sources, and the like; and that 
the Act was not intended to, and does not, reach an 
isolated intrastate receipt, such as Barrett’s transaction, 
where the handgun was sold within Kentucky by a local 
merchant to a local resident with whom the merchant 
was acquainted, and where the transaction “has no ap-
parent connection with interstate commerce,” despite 
the weapon’s manufacture and original distribution in 
States other than Kentucky. Id., at 6.

We feel, however, that the language of § 922 (h), the 
structure of the Act of which § 922 (h) is a part, and the 
manifest purpose of Congress are all adverse to peti-
tioner’s position.

A. Section 922 (h) pointedly and simply provides that 
it is unlawful for four categories of persons, including a 
convicted felon, “to receive any firearm or ammunition 
which has been shipped or transported in interstate or 
foreign commerce.” The quoted language is without 
ambiguity. It is directed unrestrictedly at the felon’s 
receipt of any firearm that “has been” shipped in inter-
state commerce. It contains no limitation to a receipt 
which itself is part of the interstate movement. We 
therefore have no reason to differ with the Court of 
Appeals’ majority’s conclusion that the language “means 
exactly what it says.” 504 F. 2d, at 632.

It is to be noted, furthermore, that while the pro-
scribed act, “to receive any firearm,” is in the present 
tense, the interstate commerce reference is in the present 
perfect tense, denoting an act that has been completed.
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Thus, there is no warping or stretching of language when 
the statute is applied to a firearm that already has com-
pleted its interstate journey and has come to rest in the 
dealer’s showcase at the time of its purchase and receipt 
by the felon. Congress knew the significance and mean-
ing of the language it employed. It used the present 
perfect tense elsewhere in the same section, namely, in 
§ 922 (h)(1) (a person who “has been convicted”), and 
in § 922 (h) (4) (a person who “has been adjudicated” 
or who “has been committed”), in contrast to its use 
of the present tense (“who is”) in §§922 (h)(1), (2), 
and (3). The statute’s pattern is consistent and no 
unintended misuse of language or of tense is apparent.

Had Congress intended to confine § 922 (h) to direct 
interstate receipt, it would have so provided, just as it 
did in other sections of the Gun Control Act. See § 922 
(a) (3) (declaring it unlawful for a nonlicensee to receive 
in the State where he resides a firearm purchased or 
obtained “by such person outside that State”) ; § 922 (j) 
(prohibiting the receipt of a stolen firearm “moving 
as . . . interstate . . . commerce”) ; and § 922 (k) (pro-
hibiting the receipt “in interstate . . . commerce” of a 
firearm the serial number of which has been removed). 
Statutes other than the Gun Control Act similarly utilize 
restrictive language when only direct interstate com-
merce is to be reached. See, e. g., 18 U. S. C. §§ 659, 
1084, 1201, 1231, 1951, 1952, 2313, 2315, and 2421, and 
15 U. S. C. § 77e. As we have said, there is no am-
biguity in the words of § 922 (h), and there is no justifi-
cation for indulging in uneasy statutory construction. 
United States v. Wiltberger, 5 Wheat. 76, 95-96 (1820) ; 
Yates v. United States, 354 U. S. 298, 305 (1957); 
Huddleston v. United States, 415 U. S. 814, 831 (1974). 
See United States v. Sullivan, 332 U. S. 689, 696 (1948). 
There is no occasion here to resort to a rule of lenity, 
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see Rewis v. United States, 401 U. S. 808, 812 (1971); 
United States v. Bass, 404 U. S. 336, 347 (1971), for 
there is no ambiguity that calls for a resolution in favor 
of lenity. A criminal statute, to be sure, is to be strictly 
construed, but it is “not to be construed so strictly as to 
defeat the obvious intention of the legislature.” Ameri-
can Fur Co. v. United States, 2 Pet. 358, 367 (1829); 
Huddleston v. United States, 415 U. S., at 831.

B. The very structure of the Gun Control Act demon-
strates that Congress did not intend merely to restrict 
interstate sales but sought broadly to keep firearms away 
from the persons Congress classified as potentially irre-
sponsible and dangerous. These persons are compre-
hensively barred by the Act from acquiring firearms by 
any means. Thus, § 922 (d) prohibits a licensee from 
knowingly selling or otherwise disposing of any firearm 
(whether in an interstate or intrastate transaction, see 
Huddleston v. United States, 415 U. 8., at 833) to the 
same categories of potentially irresponsible persons. If 
§ 922 (h) were to be construed as petitioner suggests, it 
would not complement § 922 (d), and a gap in the stat-
ute’s coverage would be created, for then, although the 
licensee is prohibited from selling either interstate or in-
trastate to the designated person, the vendee is not pro-
hibited from receiving unless the transaction is itself 
interstate.

Similarly, § 922 (g) prohibits the same categories of 
potentially irresponsible persons from shipping or trans-
porting any firearm in interstate commerce or, see 18 
U. S. C. § 2 (b), causing it to be shipped interstate. Pe-
titioner’s proposed narrow construction of § 922 (h) 
would reduce that section to a near redundancy with 
§ 922 (g), since almost every interstate shipment is likely 
to have been solicited or otherwise caused by the direct 
recipient. That proposed narrow construction would also
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create another anomaly: if a prohibited person seeks to 
buy from his local dealer a firearm that is not currently 
in the dealer’s stock, and the dealer then orders it inter-
state, that person violates § 922 (h), but under the sug-
gested construction, he would not violate § 922 (h) if the 
firearm were already on the dealer’s shelf.

We note, too, that other sections of the Act clearly 
apply to and regulate intrastate sales of a gun that has 
moved in intrastate commerce. For example, the licens-
ing provisions, §§ 922 (a)(1) and 923 (a), apply to ex-
clusively intrastate, as well as interstate, activity. Under 
§ 922 (d), as noted above, a licensee may not knowingly 
sell a firearm to any prohibited person, even if the sale 
is intrastate. Huddleston n . United States, 415 U. S., at 
833. Sections 922 (c) and (a)(6), relating, respectively, 
to a physical presence at the place of purchase and to the 
giving of false information, apply to intrastate as well as 
to interstate transactions. So, too, do §§922 (b)(2) 
and (5).

Construing § 922 (h) as applicable to an intrastate re-
tail sale that has been preceded by movement of the 
firearm in interstate commerce is thus consistent with 
the entire pattern of the Act. To confine § 922 (h) to 
direct interstate receipts would result in having the Gun 
Control Act cover every aspect of intrastate transactions 
in firearms except receipt. This, however, and obviously, 
is the most crucial of all. Congress surely did not intend 
to except from the direct prohibitions of the statute the 
very act it went to such pains to prevent indirectly, 
through complex provisions, in the other sections of the 
Act.

C. The legislative history is fully supportive of our 
construction of § 922 (h). The Gun Control Act of 1968 
was an amended and, for present purposes, a substan-
tially identical version of Title IV of the Omnibus Crime 
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Control and Safe Streets Act of 1968. Each of the stat-
utes enlarged and extended the Federal Firearms Act, 52 
Stat. 1250 (1938). Section 922 (h), although identical 
in its operative phrase with § 2 (f) of the Federal Fire-
arms Act, expanded the categories of persons prohibited 
from receiving firearms.5 The new Act also added many- 
prophylactic provisions, hereinabove referred to, govern-
ing intrastate as well as interstate transactions. See 
Zimring, Firearms and Federal Law: The Gun Control 
Act of 1968, 4 J. Legal Studies 133 (1975). But the 
1938 Act, it was said, was designed “to prevent the crook 
and gangster, racketeer and fugitive from justice from be-
ing able to purchase or in any way come in contact with 
firearms of any kind.” S. Rep. No. 1189, 75th Cong., 1st 
Sess., 33 (1937). Nothing we have found in the com-
mittee reports or hearings on the 1938 legislation indi-
cates any intention on the part of Congress to confine 
§ 2 (f) to direct interstate receipt of firearms.

The history of the 1968 Act reflects a similar concern 
with keeping firearms out of the hands of categories of 
potentially irresponsible persons, including convicted 
felons. Its broadly stated principal purpose was “to 
make it possible to keep firearms out of the hands of 
those not legally entitled to possess them because of 
age, criminal background, or incompetency.” S. Rep. 
No. 1501, 90th Cong., 2d Sess., 22 (1968). See also 114 
Cong. Rec. 13219 (1968) (remarks by Sen. Tydings); 
Huddleston v. United States, 415 U. S., at 824-825. 
Congressman Celler, the House Manager, expressed the 
same concern: “This bill seeks to maximize the possibility

5 Section 2 (f) provided:
“It shall be unlawful for any person who has been convicted of 

a crime of violence or is a fugutive [sic] from justice to receive any 
firearm or ammunition which has been shipped or transported in 
interstate or foreign commerce ...” 52 Stat. 1251.
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of keeping firearms out of the hands of such persons.” 
114 Cong. Rec. 21784 (1968); Huddleston n . United 
States, 415 U. S., at 828. In the light of this principal 
purpose, Congress could not have intended that the broad 
and unambiguous language of § 922 (h) was to be con-
fined, as petitioner suggests, to direct interstate receipts. 
That suggestion would remove from the statute the most 
usual transaction, namely, the felon’s purchase or re-
ceipt from his local dealer.

Ill
Two statements of this Court in past cases, naturally 

relied upon by petitioner, deserve mention. The first 
is an observation made over 30 years ago in reference 
to the 1938 Act’s § 2 (f), the predecessor of § 922 (h):

“Both courts below held that the offense created 
by the Act is confined to the receipt of firearms or 
ammunition as a part of interstate transportation 
and does not extend to the receipt, in an intrastate 
transaction, of such articles which, at some prior 
time, have been transported interstate. The Gov-
ernment agrees that this construction is correct.” 
Tot v. United States, 319 U. S. 463, 466 (1943).

In that case, the Court held that the presumption con-
tained in § 2 (f), to the effect that “the possession of a 
firearm or ammunition by any such person [one con-
victed of a crime of violence or a fugitive from justice] 
shall be presumptive evidence that such firearm or am-
munition was shipped or transported or received, as the 
case may be, by such person in violation of this Act,” 
was violative of due process.

The quoted observation, of course, is merely a recital 
as to what the District Court and the Court of Appeals in 
that case had held and a further statement that the 
Government had agreed that the construction by the 
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lower courts was correct. Having made this observation, 
the Court then understandably moved on to the only 
issue in Tot, namely, the validity of the statutory pre-
sumption. The fact that the Government long ago took 
a narrow position on the reach of the 1938 Act may not 
serve to help its posture here, when it seemingly argues 
to the contrary, but it does not prevent the Government 
from arguing that the current gun control statute is 
broadly based and reaches a purchase such as that made 
by Barrett.6

The second statement is more recent and appears in 
United States v. Bass, supra.1 The Bass comment, of 
course, is dictum, for Bass had to do with a prosecution 
under 18 U. S. C. App. § 1202 (a), a provision which was 
part of Title VII, not of Title IV, of the Omnibus Crime 
Control and Safe Streets Act of 1968, as amended. Sec-
tion 1202 (a) concerned any member of stated categories 
of persons “who receives, possesses, or transports in com-
merce or affecting commerce . . . any firearm.” The 
Government contended that the statute did not require 
proof of a connection with interstate commerce. The 
Court held, hoWever, that the statute was ambiguous and 
that, therefore, it must be read to require such a nexus. 
In so holding, the Court noted the connection between 
Title VII and Title IV, and observed that although sub-

6 There is, of course, no rule of law to the effect that the Govern-
ment must be consistent in its stance in litigation over the years. 
It has changed positions before. See, e. g., Automobile Club of 
Michigan v. Commissioner, 353 U. S. 180, 183 (1957).

7 “Even under respondent’s view, a Title VII offense is made 
out if the firearm was possessed or received fin commerce or affect-
ing commerce’; however, Title IV apparently does not reach posses-
sions or intrastate transactions at all, even those with an interstate 
commerce nexus, but is limited to the sending or receiving of fire-
arms as part of an interstate transportation.” 404 U. S., at 342-343.



BARRETT v. UNITED STATES 223

212 Opinion of the Court

sections of the two Titles addressed their prohibitions to 
some of the same people, each also reached groups not 
reached by the other. Then followed the dictum in 
question. The Court went on to state:

“While the reach of Title IV itself is a question 
to be decided finally some other day, the Govern-
ment has presented here no learning or other evi-
dence indicating that the 1968 Act changed the 
prior approach to the ‘receipt’ offense.” 404 U. S., 
at 343 n. 10.

The Bass dictum was just another observation made 
in passing as the Court proceeded to consider § 1202 (a). 
The observation went so far as to intimate that Title IV 
was to be limited even with respect to a transaction 
possessing an interstate commerce nexus, a situation that 
Barrett here concedes is covered by § 922 (h). In any 
event, the Court, by its statement in n. 10 of the Bass 
opinion, reserved the question of the reach of Title IV 
for “some other day.” That day is now at hand, with 
Barrett’s case before us. And it is at hand with the 
benefit of full briefing and an awareness of the plain 
language of § 922 (h), of the statute’s position in the 
structure of the entire Act, and of the legislative aims 
and purpose.

Furthermore, we are not willing to decide the present 
case on the assumption that Congress, in passing the 
Gun Control Act 25 years after Tot was decided, had 
the Court’s casual recital in Tot in mind when it used 
language identical to that in the 1938 Act.8 There is 

8 “The verdict of quiescent years cannot be invoked to baptize 
a statutory gloss that is otherwise impermissible. This Court has 
many times reconsidered statutory constructions that have been 
passively abided by Congress. Congressional inaction frequently 
betokens unawareness, preoccupation, or paralysis.” Zuber v. Allen, 
396 U. S. 168, 185-186, n. 21 (1969).
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one mention of Tot in the debates, 114 Cong. Rec. 21807 
(1968), and one mention in the reports, S. Rep. No. 
1097, 90th Cong., 2d Sess., 272 (1968) (additional views 
of Sens. Dirksen, Hruska, Thurmond, and Burdick). 
These reflect a concern with the fact that Tot eliminated 
the presumption of interstate movement, thus increasing 
the burden of proof on the Government. They do not 
focus on what showing was necessary to carry that bur-
den of proof. Similarly, the few references to Tot in 
the hearings reflect objections to the elimination of the 
presumption, but mention only in passing the type of 
proof that the witness believed was necessary to satisfy 
§ 2 (f). See, e. g., Hearings on S. 1, Amendment 90 to 
S. 1, S. 1853, and S. 1854 before Subcommittee to Investi-
gate Juvenile Delinquency of the Senate Committee on 
the Judiciary, 90th Cong., 1st Sess., 46 (1967); Hearings 
on H. R. 5037, H. R. 5038, H. R. 5384, H. R. 5385, and 
H. R. 5386 before Subcommittee No. 5 of the House 
Committee on the Judiciary, 90th Cong., 1st Sess., 561- 
562, 564, 677-678. Nothing in this legislative history 
persuades us that Congress intended to adopt Tot’s 
limited interpretation. If we were to conclude otherwise, 
we would fly in the face of, and ignore, obvious congres-
sional intent at the price of a passing recital. See 
Girouard v. United States, 328 U. S. 61, 69-70 (1946). 
To hold, as the Court did in Bass, 404 U. S., at 350, that 
Title VII, directed to a receipt of any firearm “in com-
merce or affecting commerce,” requires only a showing 
that the firearm received previously traveled in interstate 
commerce, but that Title IV, relating to a receipt of any 
firearm “which has been shipped or transported in inter-
state . . . commerce,” is limited to the receipt of the fire-
arm as part of an interstate movement, would be incon-
sistent construction of sections of the same Act and,
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indeed, would be downgrading the stronger language and 
upgrading the weaker.

We conclude that § 922 (h) covers the intrastate 
receipt, such as petitioner’s purchase here, of a fire-
arm that previously had moved in interstate commerce. 
The judgment of the Court of Appeals, accordingly, is 
affirmed. _ . _ _

It is so ordered.

Mr . Just ice  Steve ns  took no part in the considera-
tion or decision of this case.

Mr . Just ice  White , concurring.
In meeting petitioner’s contention that Tot v. United 

States, 319 U. S. 463 (1943), necessarily confines the 
offense created by 18 U. S. C. § 922 (h) to the receipt 
of a firearm in the course of an interstate shipment, 
the Court reads the Tot opinion as reciting but not 
adopting the lower courts’ holdings that § 2 (f) of the 
Federal Firearms Act of 1938 did not cover the intra-
state receipt of a firearm that previously had moved in 
interstate commerce. Ante, at 221-222. I join the Court 
in this respect. Also, I find its construction of § 922 (h) 
to be correct even if it is assumed, as Mr . Justice  
Stewart  concludes, post, at 228-230, and n. 3, that the 
Tot decision did adopt the more limited construction of 
§ 2 (f).

Section 2 (f) of the Federal Firearms Act of 1938, 
52 Stat. 1251, at issue in Tot, read as follows:

“It shall be unlawful for any person who has been 
convicted of a crime of violence or is a fug[i]tive 
from justice to receive any firearm or ammuni-
tion which has been shipped or transported in inter-
state or foreign commerce, and the possession of a 
firearm or ammunition by any such person shall be 
presumptive evidence that such firearm or ammuni-
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tion was shipped or transported or received, as the 
case may be, by such person in violation of this 
Act.”

The opening words of the section broadly describing 
the statutory violation as receiving a firearm which “has 
been shipped or transported” in interstate commerce 
were immediately followed by a provision that it could 
be presumed from possession alone that the defendant-
possessor had personally participated in the interstate 
movement of the possessed firearm. Had Congress in-
tended to proscribe the mere intrastate receipt by a 
defendant of a gun which had previously moved in inter-
state commerce without any involvement by the defend-
ant in that movement, there would have been little or 
no reason to provide that his personal participation in 
the interstate movement could be inferred from his pos-
session alone. Proof of personal possession and previous 
interstate movement independent of any act of the de-
fendant, which would be sufficient to make out intra-
state receipt of a firearm which had previously moved 
in interstate commerce, requires no such presumptive 
assistance.

In this light it is not surprising that the otherwise 
broad language of the statute, which was not limited to 
receipts that were themselves part of the interstate 
movement, was nonetheless understood to reach only 
receipts directly involved in interstate commerce. Tot 
n . United States, supra, it is argued, so understood the 
statute. Striking down the presumption did not remove 
this gloss from the language defining the violation. 
Thus after Tot, and as long as Congress left § 2 (f) 
intact, to establish a violation of § 2 (f) it was necessary 
to prove that a convicted felon found in possession of a 
firearm actually participated in an interstate shipment.

When § 922 (h) was enacted, however, Congress
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omitted the presumptive language of the prior statute 
and removed any basis for reading the plain language 
of the statute to reach only receipts of firearms which 
have moved in interstate commerce with the aid or 
participation of the defendant. That the plain lan-
guage of § 922 (h) contains no limitation to receipts 
which are themselves part of an interstate movement 
is not disputed. Instead the argument is that by re-
enacting the initial language of § 2 (f) Congress intended 
to maintain the restricted meaning even though it 
dropped the presumption which had provided the gloss 
and added nothing in its stead.

It is noted that Congress was aware that after Tot, 
“in order to establish a violation of this statute, it is 
necessary to prove that a convicted felon found in pos-
session of a firearm actually received it in the course of 
an interstate shipment.”* From this it is inferred that 
in enacting § 922 (h) Congress adopted Tot’s interpre-
tation of the glossed language of § 2 (f). But the 
quoted statement simply describes the continuing effect of 
the gloss provided by the language of the invalidated 
presumption in § 2 (f). Congressional awareness of the 
effect of Tot does not overcome the concededly plain 
language of § 922 (h) or the force of the Court’s analysis 
of the statutory scheme of which it is a part. Ante, at 
216-219. Indeed I find that congressional understanding 
of the history of § 2 (f), first with and then without its 
presumption, supports the Court’s determination that 
§ 922 (h) “covers the intrastate receipt ... of a firearm 

*Hearings on S. 1, Amendment 90 to S. 1, S. 1853, and 8. 1854 
before Subcommittee to Investigate Juvenile Delinquency of the 
Senate Committee on the Judiciary, 90th Cong., 1st Sess., 46 (1967). 
See also Hearings on H. R. 5037, H. R. 5038, H. R. 5384, H. R. 5385, 
and H. R. 5386 before Subcommittee No. 5 of the House Committee 
on the Judiciary, 90th Cong., 1st Sess., 561 (1967).
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that previously had moved in interstate commerce.” 
Ante, at 225.

Mr . Justice  Stewart , with whom Mr . Justi ce  Rehn -
quis t  joins, dissenting.

The petitioner in this case, a former convict, was ar-
rested for driving while intoxicated. A revolver, fully 
loaded, was found on the floorboard of his car. These 
circumstances are offensive to those who believe in law 
and order. They are particularly offensive to those con-
cerned with the need to control handguns. While I 
understand these concerns, I cannot join the Court in its 
rush to judgment, because I believe that as a matter of 
law the petitioner was simply not guilty of the federal 
statutory offense of which he stands convicted.

The petitioner bought a revolver from the Western 
Auto Store in Booneville, Ky., in an over-the-counter 
retail sale. Within an hour, he was arrested for driving 
while intoxicated and the revolver was found on the 
floorboard of his car. The revolver had been manufac-
tured in Massachusetts and shipped to the Booneville 
retailer from a North Carolina distributor. The prosecu-
tion submitted no evidence of any kind that the peti-
tioner had participated in any interstate activity involv-
ing the revolver, either before or after its purchase. On 
these facts, he was convicted of violating 18 U. S. C. 
§ 922 (h), which makes it unlawful for a former criminal 
offender like the petitioner, “to receive any firearm or 
ammunition which has been shipped or transported in 
interstate or foreign commerce.”

This clause first appeared in the predecessor of § 922 
(h), § 2 (f) of the Federal Firearms Act of 1938, 
52 Stat. 1250, 1251.1 In Tot v. United States, 319

1 Section 2 (f) of the Federal Firearms Act provided:
“It shall be unlawful for any person who has been convicted of a 

crime of violence or is a fug[i]tive from justice to receive any
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U. S. 463 (1943), the Court interpreted this statutory- 
language to prohibit only receipt of firearms or ammuni-
tion as part of an interstate transaction:

“Both courts below held that the offense created 
by the Act is confined to the receipt of firearms or 
ammunition as a part of interstate transportation 
and does not extend to the receipt, in an intrastate 
transaction, of such articles which, at some prior 
time, have been transported interstate. The Gov-
ernment agrees that this construction is correct.” 
Id., at 466.

Although the Tot Court was principally concerned with 
the constitutionality of the presumption established by 
the last clause of § 2 (f),2 its interpretation of the first 
clause of the statute was essential to its holding.3 The 
statutory presumption was that possession of a firearm 
or ammunition by any person in the class specified in 
§ 2 (f) established receipt in violation of the statute. 
The Court in Tot held the presumption unconstitutional 
for lack of a rational connection between the fact proved 

firearm or ammunition which has been shipped or transported in 
interstate or foreign commerce, and the possession of a firearm or 
ammunition by any such person shall be presumptive evidence that 
such firearm or ammunition was shipped or transported or received, 
as the case may be, by such person in violation of this Act.” 

2 See n. 1, supra.
3 The Court today reads the Tot opinion as only attributing this 

interpretation to the courts below and to the Government, and not 
as adopting it. Ante, at 221-222. This reading is mistaken, for in 
rejecting an argument premised on the power of Congress to prohibit 
all possession of firearms by felons, the Tot opinion stated:
“[I]t is plain that Congress, for whatever reason, did not seek to 
pronounce general prohibition of possession by certain residents of 
the various states of firearms in order to protect interstate com-
merce, but dealt only with their future acquisition in interstate 
commerce.” 319 U. S., at 472 (emphasis added).
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and the facts presumed. 319 U. S., at 467-468. The 
Court could not have reached that decision without first 
determining what set of facts needed to exist in order to 
constitute a violation of the statute.

The Tot case did not go unnoticed when 18 U. S. C. 
§ 922 (h) was enacted in its present form in 1968, as the 
legislative history clearly reveals. Subcommittees of 
both the Senate and House Judiciary Committees in 1967 
conducted hearings on bills to amend the Federal Fire-
arms Act. At both hearings, the Commissioner of In-
ternal Revenue explained the decision in Tot:

“The Supreme Court declared [the presumption 
in § 2 (f)] unconstitutional in a 1943 case, Tot v. 
United States, 319 U. S. 463. Consequently, in 
order to establish a violation of this statute, it is 
necessary to prove that a convicted felon found in 
possession of a firearm actually received it in the 
course of an interstate shipment.” Hearings on S. 1, 
Amendment 90 to S. 1, S. 1853, and S. 1854 before 
Subcommittee to Investigate Juvenile Delinquency 
of the Senate Committee on the Judiciary, 90th 
Cong., 1st Sess., 46 (1967).

“The Supreme Court has declared [the presump-
tion in § 2 (f)] unconstitutional. In order to estab-
lish the violation of the statute it is necessary to 
find that the felon found in possession of the firearm 
actually received it in the course of interstate com-
merce or transportation.” Hearings on H. R. 5037, 
H. R. 5038, H. R. 5384, H. R. 5385, and H. R. 5386 
before Subcommittee No. 5 of the House Committee 
on the Judiciary, 90th Cong., 1st Sess., 561 (1967).4 

In both hearings, the Commissioner was speaking in 
support of bills that omitted the presumption held un-

4 See also these Hearings, at 575 (statement of Commissioner of 
Internal Revenue), 629-630, 677-678 (statements of other witnesses).
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constitutional in Tot, but that otherwise retained the 
same language there construed. See Hearings on S. 1, 
Amendment 90 to S. 1, S. 1853, and S. 1854, supra, at 16, 
43-44; Hearings on H. R. 5037, H. R. 5038, H. R. 5384, 
H. R. 5385, and H. R. 5386, supra, at 13, 555. That is 
precisely the form in which the statute now before us, 
§ 922 (h), was enacted in 1968. It is thus evident that 
Congress was aware of Tot and adopted its interpretation 
of the statutory language in enacting the present law. 
See Francis v. Southern Pacific Co., 333 U. S. 445, 449- 
450 (1948); Apex Hosiery Co. v. Leader, 310 U. S. 469, 
488-489 (1940); Commissioner v. Estate of Church, 335 
IT. S. 632, 682, 690 (1949) (Frankfurter, J., dissenting).5

Just four years ago, in United States v. Bass, 404 U. S. 
336 (1971), the Court expressly stated that it found noth-
ing to indicate “that the 1968 Act changed the prior ap-
proach to the ‘receipt’ offense.” Id., at 343 n. 10. I 
would adhere to the Court’s settled interpretation of the 
statutory language here involved and reverse the judg-
ment of the Court of Appeals.

5 The cases relied upon by the Court, ante, at 223 n. 8 and 224, 
stand for the quite different proposition that where it cannot be shown 
that Congress was aware of a decision of this Court interpreting a 
statute, such awareness cannot be presumed: Zuber v. Allen, 396 
U. S. 168, 185-186, n. 21 (1969); Girouard v. United States, 328 
U. S. 61, 69-70 (1946).
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FOREMOST-McKESSON, INC. v. PROVIDENT 
SECURITIES CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 74-742. Argued October 7, 1975—Decided January 13, 1976

Respondent, a personal holding company contemplating liquidation, 
sold assets to petitioner corporation. Respondent received from 
petitioner as part of the purchase price convertible debentures 
which if converted into petitioner’s common stock would make 
respondent a holder of more than 10% of petitioner’s outstanding 
common stock. A few days later, pursuant to an underwriting 
agreement, one of the debentures was sold to a group of under-
writers for cash in an amount exceeding its face value. After 
making debenture and cash distributions to its stockholders, 
respondent dissolved. Under § 16 (b) of the Securities Exchange 
Act of 1934 (Act) a corporation may recover for itself the profits 
realized by an officer, director, or beneficial owner of more than 
10% of its shares from a purchase and sale of its stock within 
a six-month period. An exemptive provision specifies, however, 
that § 16 (b) shall not be construed to cover any transaction 
where the beneficial owner was not such both “at the time of” 
the purchase and sale of the securities involved. Since the 
amount of petitioner’s debentures received by respondent was 
large enough to make respondent a beneficial owner of petitioner 
within the meaning of § 16, and its disposal of the securities 
within the six-month period exposed respondent to a suit by 
petitioner to recover profits realized by respondent on the sale 
to the underwriters, respondent sought a declaratory judgment 
of its nonliability under § 16 (b). The District Court granted 
summary judgment to respondent, and the Court of Appeals 
affirmed, though for different reasons. Held: By virtue of the 
exemptive provision a beneficial owner is accountable under § 16 
(b) in a purchase-sale sequence such as was involved here only 
if he was such an owner “before the purchase.” Thus, the fact 
that respondent was not a beneficial owner before the purchase 
removed the transaction from the operation of § 16(b). Pp. 
239-259.

(a) The legislative history of the exemptive provision reveals 
a legislative intent to deter beneficial owners from making both
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a purchase and a sale on the basis of inside information, which 
is presumptively available only after the purchase. Pp. 243-250.

(b) Had it been Congress’ design when it enacted § 16 (b) 
to impose liability in cases such as this, it should have done so 
expressly or by unmistakable inference. Pp. 251-252.

(c) Congress may have sought to distinguish between purchases 
by persons who have not yet acquired inside status through stock 
ownership of at least 10% and purchases by directors and officers 
because the latter are more intimately involved in corporate 
affairs. Pp. 253-254.

(d) Other sanctions remain available against fraudulent use of 
inside information in transactions not covered by § 16 (b). Pp. 
254-256.

(e) Other provisions exempting certain transactions from § 16 
(b) are not inconsistent with the “before the purchase” con-
struction reached here. Pp. 256-259.

506 F. 2d 601, affirmed.

Powe ll , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Bren na n , Ste wa rt , Mar sha ll , Bla ck mun , and Reh n -
qu ist , JJ., joined, and in all but Part IV-C of which Whi te , J., 
joined. Ste ve ns , J., took no part in the consideration or decision 
of the case.

Morton Moskin argued the cause for petitioner. With 
him on the briefs were Thomas McGanney and Philip E. 
Diamond.

Noble K. Gregory argued the cause for respondent. 
With him on the brief were John B. Bates and Walter R. 
Allan*

Mr . Justice  Powe ll  delivered the opinion of the 
Court.

This case presents an unresolved issue under § 16 (b) 

*S. Hazard Gillespie filed a brief for Allis-Chalmers Manufacturing 
Co. as amicus curiae urging reversal.

Whitney North Seymour, John A. Guzzetta, Bernhardt K. Wruble, 
and Conrad K. Harper filed a brief for Gulf & Western Industries, 
Inc., as amicus curiae urging affirmance.
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of the Securities Exchange Act of 1934 (Act), 48 
Stat. 896, 15 U. S. C. § 78p (b). That section of the 
Act was designed to prevent a corporate director or officer 
or “the beneficial owner of more than 10 per centum” of a 
corporation 1 from profiteering through short-swing secu-
rities transactions on the basis of inside information. It 
provides that a corporation may capture for itself the 
profits realized on a purchase and sale, or sale and pur-
chase, of its securities within six months by a director, offi-
cer, or beneficial owner.2 Section 16 (b)’s last sentence,

1 The corporate “insiders” whose trading is regulated by § 16 (b) 
are defined in § 16 (a) of the Act, 15 U. S. C. § 78p (a), as “[e]very 
person who is directly or indirectly the beneficial owner of more 
than 10 per centum of any class of any equity security (other than 
an exempted security) which is registered pursuant to section 78Z of 
this title, or who is a director or an officer of the issuer of such 
security.”

2 Section 16(b), 15 IT. S. C. §78p(b), reads in full:
“For the purpose of preventing the unfair use of information 

which may have been obtained by such beneficial owner, director, 
or officer by reason of his relationship to the issuer, any profit 
realized by him from any purchase and sale, or any sale and pur-
chase, of any equity security of such issuer (other than an exempted 
security) within any period of less than six months, unless such 
security was acquired in good faith in connection with a debt pre-
viously contracted, shall inure to and be recoverable by the issuer, 
irrespective of any intention on the part of such beneficial owner, 
director, or officer in entering into such transaction of holding the 
security purchased or of not repurchasing the security sold for a 
period exceeding six months. Suit to recover such profit may be 
instituted at law or in equity in any court of competent jurisdiction 
by the issuer, or by the owner of any security of the issuer in the 
name and in behalf of the issuer if the issuer shall fail or refuse to 
bring such suit within sixty days after request or shall fail diligently 
to prosecute the same thereafter; but no such suit shall be brought 
more than two years after the date such profit was realized. This 
subsection shall not be construed to cover any transaction where such 
beneficial owner was not such both at the time of the purchase and 
sale, or the sale and purchase, of the security involved, or any trans-
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however, provides that it “shall not be construed to cover 
any transaction where such beneficial owner was not 
such both at the time of the purchase and sale, or the sale 
and purchase, of the security involved . . . .” The ques-
tion presented here is whether a person purchasing securi-
ties that put his holdings above the 10% level is a bene-
ficial owner “at the time of the purchase” so that he must 
account for profits realized on a sale of those securities 
within six months. The United States Court of Appeals 
for the Ninth Circuit answered this question in the nega-
tive. 506 F. 2d 601 (1974). We affirm.

I
Respondent, Provident Securities Co., was a personal 

holding company. In 1968 Provident decided tentatively 
to liquidate and dissolve, and it engaged an agent to find 
a purchaser for its assets. Petitioner, Foremost-McKes- 
son, Inc., emerged as a potential purchaser, but extensive 
negotiations were required to resolve a disagreement over 
the nature of the consideration Foremost would pay. 
Provident wanted cash in order to facilitate its dis-
solution, while Foremost wanted to pay with its own 
securities.

Eventually a compromise was reached, and Provi-
dent and Foremost executed a purchase agreement 
embodying their deal on September 25, 1969. The 
agreement provided that Foremost would buy two-thirds 
of Provident’s assets for $4.25 million in cash and $49.75 
million in Foremost convertible subordinated debentures.3 
The agreement further provided that Foremost would 
register under the Securities Act of 1933 $25 million in

action or transactions which the Commission by rules and regula-
tions may exempt as not comprehended within the purpose of this 
subsection.” 

3 The debentures were issued expressly to acquire Provident’s 
assets, and all of them were used for that purpose.
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principal amount of the debentures and would participate 
in an underwriting agreement by which those debentures 
would be sold to the public. At the closing on October 
15, 1969, Foremost delivered to Provident the cash and a 
840 million debenture which was subsequently exchanged 
for two debentures in the principal amounts of 825 million 
and 815 million. Foremost also delivered a 82.5 million 
debenture to an escrow agent on the closing date. On 
October 20 Foremost delivered to Provident a 87.25 mil-
lion debenture representing the balance of the purchase 
price. These debentures were immediately convertible 
into more than 10% of Foremost’s outstanding common 
stock.

On October 21 Provident, Foremost, and a group of 
underwriters executed an underwriting agreement to be 
closed on October 28. The agreement provided for sale 
to the underwriters of the 825 million debenture. On 
October 24 Provident distributed the 815 million and 
87.25 million debentures to its stockholders, reducing the 
amount of Foremost common into which the company’s 
holdings were convertible to less than 10%. On October 
28 the closing under the underwriting agreement was 
accomplished.4 Provident thereafter distributed the cash 
proceeds of the debenture sale to its stockholders and 
dissolved.

Provident’s holdings in Foremost debentures as of 
October 20 were large enough to make it a beneficial 
owner of Foremost within the meaning of § 16.5 Having

4 The underwriters delivered $25,366,666.66 in cash to Provident. 
That amount represented a purchase price of 101%% of the 
principal amount of the debenture ($25,312,500) plus interest 
accrued from October 15 to the date of closing ($54,166.66). The 
amount of profit realized by Provident has never been established.

5 A beneficial owner is one who owns more than 10% of an “equity 
security” registered pursuant to § 12 of the Act, 15 U. S. C. § 78Z. 
See n. 1, supra. The owner of debentures convertible into more than
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acquired and disposed of these securities within six 
months, Provident faced the prospect of a suit by Fore-
most to recover any profits realized on the sale of the 
debenture to the underwriters. Provident therefore sued 
for a declaration that it was not liable to Foremost under 
§ 16 (b). The District Court granted summary judg-
ment for Provident, and the Court of Appeals affirmed.

Provident’s principal argument below for nonliability 
was based on Kern County Land Co. n . Occidental 
Corp., 411 U. S. 582 (1973). There we held that 
an “unorthodox transaction” in securities that did not 
present the possibility of speculative abuse of inside 
information was not a “sale” within the meaning of 
§ 16 (b). Provident contended that its reluctant accept-
ance of Foremost debentures in exchange for its assets 
was an “unorthodox transaction” not presenting the pos-
sibility of speculative abuse and therefore was not a 
“purchase” within the meaning of § 16 (b). Although 
the District Court’s pre-Kern County opinion had 
adopted this type of analysis, 331 F. Supp. 787 (ND 
Cal. 1971), the Court of Appeals rejected it, reasoning 
that Provident’s acquisition of the debentures was not 
“unorthodox” and that the circumstances did not pre-
clude the possibility of speculative abuse. 506 F. 2d, at 
604-605.

The Court of Appeals then considered two theories 
of nonliability based on § 16 (b)’s exemptive provision: 
“This subsection shall not be construed to cover any 
transaction where such beneficial owner was not such 
both at the time of the purchase and sale, or the sale

10% of a corporation’s registered common stock is a beneficial owner 
within the meaning of the Act. §§ 3 (a) (10), (11) of the Act, 15 
U. S. C. §§ 78c (a) (10), (11); Rule 16a-2 (b), 17 CFR §240.16a-2 
(b) (1975). Foremost’s common stock was registered; thus Provi-
dent’s holdings made it a beneficial owner.
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and purchase . . . The first was Provident’s argu-
ment that it was not a beneficial owner “at the time 
of . . . sale.” After the October 24 distribution of some 
debentures to stockholders, the debentures held by Provi-
dent were convertible into less than 10% of Foremost’s 
outstanding common stock. Provident contended that 
its sale to the underwriters did not occur until the under-
writing agreement was closed on October 28. If this 
were the case, the sale would not have been covered by 
§ 16 (b), since Provident would not have been a bene-
ficial owner “at the time of . . . sale.” 6 The Court of 
Appeals rejected this argument because it found that 
the sale occurred on October 21 upon execution of the 
underwriting agreement.7

6 This contention was based on Reliance Electric Co. v. Emerson 
Electric Co., 404 U. S. 418 (1972). There the Court held that a sale 
made after a former beneficial owner had already reduced its holdings 
below 10% was exempted from § 16 (b) by the phrase “at the time 
of . . . sale” in the exemptive provision. See n. 25, infra.

7 Section 3 (a) (14) of the Act, 15 U. S. C. § 78c (a) (14), defines 
“sale” and “sell” to include “any contract to sell or otherwise 
dispose of.” But Provident argued that the October 28 closing date 
was the day of sale because contractual conditions prevented the 
contract from becoming binding until closing. The underwriting 
agreement provided in paragraph 7:

“7. Termination of Agreement: This agreement may be termi-
nated, prior to the time the Registration Statement becomes effec-
tive, by you or by any group of Underwriters which has agreed 
hereunder to purchase in the aggregate at least 50% of the Deben-
tures, if, in your judgment or in the judgment of any such group 
of Underwriters, there shall have occurred a material unfavorable 
change in political, financial or economic conditions generally.” 
App. A134.
And in paragraph 5, the agreement provided: “The several obliga-
tions of the Underwriters hereunder are subject to the following 
conditions :

“(h) That, between the time of execution of this agreement and 
the time of purchase, there shall occur no material and unfavorable 
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The Court of Appeals then turned to the theory of 
nonliability based on the exemptive provision that we 
consider here.8 It held that in a purchase-sale sequence 
the phrase “at the time of the purchase,” “must be 
construed to mean prior to the time when the decision 
to purchase is made.” 506 F. 2d, at 614. Thus, although 
Provident became a beneficial owner of Foremost by ac-
quiring the debentures, it was not a beneficial owner “at 
the time of the purchase.” Accordingly, the exemptive 
provision prevented any § 16 (b) liability on Provident’s 
part.

II
The meaning of the exemptive provision has been 

disputed since § 16 (b) was first enacted. The discus-
sion has focused on the application of the provision to 

change, financial or otherwise (other than as referred to in the 
Registration Statement and the Prospectus), in the condition of the 
Company and its consolidated subsidiaries as a whole; and the Com-
pany will, at the time of purchase, deliver to you a certificate 
of two of its executive officers to the foregoing effect.” App. 
A134.

The Court of Appeals agreed that conditions to performance 
might prevent a contract from being a “sale” prior to closing. But 
it ruled that all significant conditions here were satisfied when the 
registration statement required by paragraph 7 became effective on 
October 21, the day the underwriting agreement was executed. The 
court also found that after October 21, Provident was no longer 
subject to the risk of a decline in the market for Foremost’s stock. 
506 F. 2d, at 607. For reasons not apparent from its opinion, 
the court did not address the possibility that paragraph 5 (h) left 
Provident subject to market risks. See n. 8, infra.

8 Our holding on this issue disposes of this case by precluding 
any liability on Provident’s part. We therefore do not consider 
whether the Court of Appeals properly rejected Provident’s argu-
ments based on Kern County Land Co. v. Occidental Corp., 411 
U. S. 582 (1973), and on the sale’s not having occurred until 
October 28.
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a purchase-sale sequence, the principal disagreement 
being whether “at the time of the purchase” means 
“before the purchase” or “immediately after the pur-
chase.” 9 The difference in construction is determina-
tive of a beneficial owner’s liability in cases such as 
Provident’s where such owner sells within six months of 
purchase the securities the acquisition of which made him 
a beneficial owner. The commentators divided immedi-
ately over which construction Congress intended,10 and 
they remain divided.11 The Courts of Appeals also are 
in disagreement over the issue.

The question of what Congress intended to accom-
plish by the exemptive provision in a purchase-sale 
sequence came to a Court of Appeals for the first time 
in Stella v. Graham-Paige Motors Corp., 232 F. 2d 299 
(CA2), cert, denied, 352 U. S. 831 (1956). There the 
Court of Appeals for the Second Circuit without discus-
sion, but over a dissent, affirmed the District Court’s

9 The alternative construction to “before the purchase” is some-
times denominated “simultaneously with the purchase,” as it was 
by the Court of Appeals. 506 F. 2d, at 608.

10 Compare C. Meyer, The Securities Exchange Act of 1934, p. 
112 (1934) (adopting a “before” construction), with Seligman, 
Problems Under the Securities Exchange Act, 21 Va. L. Rev. 1, 
19-20 (1934) (adopting an “immediately after” construction).

11 Compare, e. g., Munter, Section 16 (b) of the Securities Ex-
change Act of 1934: An Alternative to “Burning Down the Bam 
in Order to Kill the Rats,” 52 Cornell L. Q. 69, 74-75 (1966); 
Note, Insider Liability for Short-Swing Profits: The Substance and 
Function of the Pragmatic Approach, 72 Mich. L. Rev. 592, 616— 
619 (1974); Comment, 9 Stan. L. Rev. 582 (1957) (adopting a 
“before” construction), with, e. g., 2 L. Loss, Securities Regulation 
1060 (2d ed. 1961) (favoring an “immediately after” construction). 
The weight of the commentary appears to be with the “before the 
purchase” construction. The ALI Federal Securities Code (Tenta-
tive Draft No. 2, 1973), § 1413 (d) and Comment (6), considers the 
“immediately after the purchase” construction “questionable” on the 
statutory language and proposes an amendment to codify the result.
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adoption of the “immediately after the purchase” con-
struction. That court had been impelled to this construc-
tion at least in part by concern over what the phrase 
“at the time of . . . purchase” means in a sale-repurchase 
sequence, reasoning:

“If the [‘before the purchase’] construction urged 
by [Graham-Paige] is placed upon the exemption 
provision, it would be possible for a person to pur-
chase a large block of stock, sell it out until his 
ownership was reduced to less than 10%, and then 
repeat the process, ad infinitum.” 104 F. Supp. 
957, 959 (SDNY 1952).

The District Court may have thought that “before 
the purchase” seemed an unlikely construction of the 
exemptive provision in a sale-repurchase sequence, so it 
could not be the proper construction in a purchase-sale 
sequence.12 The Stella construction of the exemptive 
provision has been adhered to in the Second Circuit, 
Newmark v. RKO General, Inc., 425 F. 2d 348, 355- 
356, cert, denied, 400 U. S. 854 (1970);13 Perine v. 

12 Stella was decided before § 10 (b) of the Act, 15 U. S. C. 
§ 78j (b), as implemented by Rule 10b-5, 17 CFR §240.10b-5 
(1975), developed fully as a private remedy for actual abuses 
of inside information. See 6 L. Loss, supra, n. 11, at 3559. 
The sale-repurchase abuse that worried the Stella court would 
now invite § 10 (b) liability, see n. 29, infra, as well as possible lia-
bility under § 16 (b).

13 To rationalize its view as applied to the purchase-sale sequence, 
the court in Newmark wrote:
“[T]he presumed access to [inside] information resulting from 
[the] purchase [that makes one a beneficial owner] provides him 
with an opportunity, not available to the investing public, to sell 
his shares at the moment most advantageous to him. Thus, a 
purchase of shares which makes the buyer an insider creates an 
opportunity for the type of speculative abuse the statute was 
enacted to prevent.” 425 F. 2d, at 356.
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William Norton de Co., 509 F. 2d 114, 118 (1974), 
and adopted by the Court of Appeals for the Eighth 
Circuit. Emerson Electric Co. n . Reliance Electric Co., 
434 F. 2d 918, 923-924 (1970), aff’d on other grounds, 
404 U. S. 418 (1972).14 But in none of the foregoing 
cases did the court examine critically the legislative 
history of § 16 (b).

The Court of Appeals considered this case against the 
background, sketched above, of ambiguity in the perti-
nent statutory language, continued disagreement among 
the commentators, and a perceived absence in the rela-
tively few decided cases of a full consideration of the 
purpose and legislative history of § 16 (b). The court 
found unpersuasive the rationales offered in Stella and 
its progeny for the “immediately after the purchase” 
construction. It noted that construing the provision to 
require that beneficial-ownership status exist before the 
purchase in a purchase-sale sequence would not fore-
close an “immediately after the purchase” construction 
in a sale-repurchase sequence.15 506 F. 2d, at 614-615. 
More significantly, the Court of Appeals challenged 
directly the premise of the earlier cases that a “before 
the purchase” construction in a purchase-sale sequence 
would allow abuses Congress intended to abate. The 
court reasoned that in § 16 (b) Congress intended to 
reach only those beneficial owners who both bought and 
sold on the basis of inside information, which was pre-

14 When this Court decided Reliance Electric Co. v. Emerson Elec-
tric Co., 404 U. 8. 418 (1972), the question presented here was no 
longer in the case. See n. 25, infra.

15 The view of the Court of Appeals that “at the time of” may 
mean different things in different contexts is not unique. See Allis- 
Chalmers Mfg. Co. v. Gulf & Western Industries, oil F. 2d 335 
(CA7 1975), cert, pending, No. 75-580. We express no opinion here 
on this view.
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sumptively available to them only after they became 
statutory “insiders.” 506 F. 2d, at 608-614.16

Ill
A

The general purpose of Congress in enacting § 16 (b) 
is well known. See Kern County Land Co., 411 U. S., 
at 591-592; Reliance Electric Co., 404 U. S., at 422, and 
the authorities cited therein. Congress recognized that 
insiders may have access to information about their cor-
porations not available to the rest of the investing public. 
By trading on this information, these persons could reap 
profits at the expense of less well informed investors. In 
§ 16 (b) Congress sought to “curb the evils of insider 
trading [by] . . . taking the profits out of a class of 
transactions in which the possibility of abuse was be-
lieved to be intolerably great.” Reliance Electric Co., 
supra, at 422. It accomplished this by defining directors, 
officers, and beneficial owners as those presumed to have 
access to inside information17 and enacting a flat rule 

16 Shortly before this case was argued the Court of Appeals for 
the Seventh Circuit reached the same conclusion on somewhat dif-
ferent analysis. Allis-Chalmers Mjg. Co., supra, at 347-349. The 
court apparently would have reached its result even in the absence 
of the exemptive provision, reasoning that § 16 (b) covers no 
transactions by any § 16 (b) insiders who were not insiders 
before their initial transaction. Id., at 347-348. Since we rely 
on the exemptive provision, we intimate no view on the proper 
analysis of a case where a director or officer makes an initial trans-
action before obtaining insider status. See, e. g., Adler v. 
Klawans, 267 F. 2d 840 (CA2 1959). Nor do we have occasion here 
to assess the approach taken by the Court of Appeals for the 
Seventh Circuit to the exemptive provision. 527 F. 2d, at 348-349, 
and n. 13. See n. 25, infra.

17 The purpose of § 16 (b) is stated explicitly to be “preventing 
the unfair use of information which may have been obtained by 
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that a corporation could recover the profits these insiders 
made on a pair of security transactions within six 
months.18

Foremost points to this purpose, and invokes the obser-
vation in Reliance Electric Co. that “where alternative 
constructions of the terms of § 16 (b) are possible, those 
terms are to be given the construction that best serves 
the congressional purpose of curbing short-swing specu-
lation by corporate insiders.” 404 U. S., at 424 (footnote 
omitted). From these premises Foremost argues that 
the Court of Appeals’ construction of the exemptive pro-
vision must be rejected19 because it makes § 16 (b) in-
applicable to some possible abuses of inside information 
that the statute would reach under the Stella construc-
tion.20 We find this approach unsatisfactory in its 
focus on situations that § 16 (b) may not reach rather 
than on the language and purpose of the exemptive pro-
vision itself. Foremost’s approach also invites an imposi-
tion of § 16 (b)’s liability without fault that is not 
consistent with the premises upon which Congress en-
acted the section.

such beneficial owner, director, or officer by reason of his relation-
ship to the issuer.” 15 U. S. C. §78p(b).

18 Section 16 (b) states that any short-swing profits “shall inure 
to and be recoverable by the issuer, irrespective of any intention 
on the part of such beneficial owner, director, or officer in entering 
into such transaction of holding the security purchased or of not 
repurchasing the security sold for a period exceeding six months.” 
15 U. S. C. §78p(b).

19 In lieu of the Court of Appeals’ construction, Foremost offers a 
construction whereby any purchases prior to the purchase making 
one a beneficial owner are exempted from the operation of § 16 (b). 
See 2 Loss, supra, n. 11, at 1060.

20 Newmark describes a possible abuse of inside information covered 
only under the Stella construction. See n. 13, supra.
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B
The exemptive provision, which applies only to bene-

ficial owners and not to other statutory insiders, must 
have been included in § 16 (b) for a purpose. Although 
the extensive legislative history of the Act is bereft 
of any explicit explanation of Congress’ intent, see Re-
liance Electric Co., supra, at 424, the evolution of § 16 (b) 
from its initial proposal through passage does shed sig-
nificant light on the purpose of the exemptive provision.

The original version of what would develop into the 
Act was S. 2693, 73d Cong., 2d Sess. (1934). It pro-
vided in § 15 (b):

“It shall be unlawful for any director, officer, 
or owner of securities, owning as of record and/or 
beneficially more than 5 per centum of any class of 
stock of any issuer, any security of which is registered 
on a national securities exchange—

“(1) To purchase any such registered security with 
the intention or expectation of selling the same se-
curity within six months; and any profit made by 
such person on any transaction in such a registered 
security extending over a period of less than six 
months shall inure to and be recoverable by the is-
suer, irrespective of any intention or expectation on 
his part in entering into such transaction of holding 
the security purchased for a period exceeding six 
months.”

In the next version of the legislation, H. R. 8720, 73d 
Cong., 2d Sess. (1934), § 15 (b) read almost identically 
to § 16 (b) as it was eventually enacted: 21

“Any profit realized by such beneficial owner, 

21 As can be seen by comparing H. R. 8720’s version of § 15 (b) 
with § 16 (b), supra, n. 2, the differences are relatively minor. For-
mally, the statement of purpose was moved to the front of the stat-
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director, or officer from any purchase and sale or 
sale and purchase of any such registered equity 
security within a period of less than six months, un-
less such security was acquired in good faith in con-
nection with a debt previously contracted, shall inure 
to and be recoverable by the issuer, irrespective of 
any intention on the part of such beneficial owner, 
director, or officer in entering into such transaction of 
holding the security purchased or of not repurchasing 
the security sold for a period exceeding six 
months.... This subsection shall not be construed 
to cover any transaction where such beneficial owner 
was not such both at the time of the purchase and 
sale or sale and purchase of the security involved, 
nor any transaction or transactions which the Com-
mission by rules and regulations may exempt as not 
comprehended within the purpose of this subsection 
of preventing the unfair use of information which 
may have been obtained by such beneficial owner, 
director, or officer by reason of his relationship to 
the issuer.”

Thomas G. Corcoran, a spokesman for S. 2693’s draft-
ers, explained § 15 (b) as forbidding an insider “to 
carry on any short-term specu[la]tions in the stock. 
He cannot, with his inside information get in and out of 
stock within six months.” Hearings on H. R. 7852 and 
H. R. 8720 before the House Committee on Interstate 
and Foreign Commerce, 73d Cong., 2d Sess., 133 (1934). 
The Court of Appeals concluded that § 15 (b) of S. 2693

ute and various grammatical changes were made. A significant sub-
stantive change not apparent from the faces of the two sections is 
that § 16 (b) beneficial owners are those owning more than 10% of 
a registered security, while H. R. 8720 retained S. 2693’s 5% require-
ment. Compare § 16 (a) of the Act, 15 U. S. C. § 78p (a), with 
H. R. 8720, 73d Cong., 2d Sess., § 15 (a) (1934).
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would have applied only to a beneficial owner who had 
that status before a purchase-sale sequence was initiated, 
506 F. 2d, at 609, and we agree. Foremost appears not to 
contest this point. Brief for Petitioner 29. The ques-
tion thus becomes whether H. R. 8720’s change in the 
language imposing liability and its addition of the exemp- 
tive provision were intended to change S. 2693’s result in 
a purchase-sale sequence by a beneficial owner. We 
think the legislative history shows no such intent.

S. 2693 and its House counterpart, H. R. 7852, 73d 
Cong., 2d Sess. (1934), met substantial criticism on a 
number of scores, including various provisions of § 15. 
See Hearings on Stock Exchange Practices before the 
Senate Committee on Banking and Currency, 73d Cong., 
2d Sess., pt. 15 (1934); Hearings on H. R. 7852 and 
H. R. 8720, supra, at 1-623.22 S. 2693 was recast into 
H. R. 8720 to take account of the criticisms that the 
bill’s drafters thought valid. Hearings on H. R. 7852 
and H. R. 8720, supra, at 625, 674. The primary sub-
stantive criticism directed at § 15 (b) of S. 2693 was 
that it did not prevent the use of inside information 
to reap a short-term profit in a sale-repurchase situa-
tion. See Hearings on Stock Exchange Practices, supra, 
at 6557-6558. Criticism was also directed at making 
liability for short-term profits turn on ownership “as 
of record and/or beneficially.” See id., at 6914. H. R. 
8720 remedied these perceived shortcomings by provid-
ing in § 15 (b): “Any profit realized by such beneficial 

22 Corcoran termed § 15 “one of the most important provisions in 
[S. 2693].” Hearings on Stock Exchange Practices before the Senate 
Committee on Banking and Currency, 73d Cong., 2d Sess., 6555 (1934). 
But most of the proposed legislation was directed at regulation of 
the stock exchanges themselves and certain trading practices that 
were considered undesirable regardless of who performed them. 
See id., at 6465-6466. Most of the hearings, therefore, dealt with 
other problems.
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owner, director, or officer from any purchase and sale or 
sale and purchase . . . shall inure to and be recoverable 
by the issuer.”23 The term “such beneficial owner” 
was defined in § 15 (a) to mean one “who is directly or 
indirectly the beneficial owner of more than 5 per centum 
of any class” of a registered security.

The structure of the clause imposing liability in the 
revised § 15 (b) did not unambiguously retain S. 2693’s 
requirement that beneficial ownership precede a pur-
chase-sale sequence. But we cannot assume easily that 
Congress intended to eliminate the requirement in the 
revised bill. The legislative history reveals that the 
requirement was made clear in the hearings, yet no com-
plaint was made about it.

The testimony on S. 2693 demonstrates that the draft-
ers were emphatic about the requirement. In explain-
ing the bill Corcoran pointed out a technical flaw in 
S. 2693’s language: “It shall be unlawful for any direc-
tor, officer, or owner of securities, owning as of record 
and/or beneficially more than 5 per centum of any class 
of stock . . . .” It was possible to construe the phrase 
“owning ... 5 per centum” to apply to directors and 
officers as well as to mere stockholders, so that trading by 
directors and officers would not be subject to § 15 (b) 
if their previous holdings did not exceed 5%. But Cor-
coran made clear that the requirement of pre-existing

23 The other major substantive change effected in § 15 (b) by 
H. R. 8720 was the elimination of the potential criminal liability. 
The criminal liability aspect of S. 2693’s version of § 15 (b) received 
almost no attention in hearings. But cf. Hearings on Stock Exchange 
Practices, supra, at 6966. It may have been thought, however, that 
a criminal case could never be made out. The difficulties of proving 
the mental elements on which criminal liability turned had already 
led the drafters to eliminate those questions of fact in civil suits to 
recover profits. See n. 26, infra.
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ownership of the specified percentage applied only to 
beneficial owners.

“Mr. Corcoran . . . . The bill is not very well 
drawn there. It ought to read to cover every direc-
tor, every officer, and every stockholder who owns 
more than 5 percent of the stock. That is the way 
it was intended to read.

“Mr. Mapes . It ought to read ‘and/or bene-
ficially more than 5 percent’ followed by ‘is a direc-
tor, or officer.’

“Mr. Corcoran . It is badly drawn. We slipped 
on that. It ought to read ‘every director and every 
officer’ and then ‘every big stockholder.’ ” Hearings 
on H. R. 7852 and H. R. 8720, supra, at 133.

See Hearings on Stock Exchange Practices, supra, at 
6555.

The legislative record thus reveals that the drafters 
focused directly on the fact that S. 2693 covered a 
short-term purchase-sale sequence by a beneficial owner 
only if his status existed before the purchase, and no 
concern was expressed about the wisdom of this require-
ment. But the explicit requirement was omitted from 
the operative language of the section when it was restruc-
tured to cover sale-repurchase sequences. In the same 
draft, however, the exemptive provision was added to 
the section. On this record we are persuaded that the 
exemptive provision was intended to preserve the re-
quirement of beneficial ownership before the purchase. 
Later discussions of the present § 16 (b) in the hearings 
are consistent with this interpretation.24 We hold that, 

24 “Mr. Peco ra . The theory was that the ownership of 5 percent 
of the stock would practically constitute him an insider, and by vir-
tue of that position he could acquire confidential information which 
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in a purchase-sale sequence, a beneficial owner must ac-
count for profits only if he was a beneficial owner “before 
the purchase.” 25

he might use for his own enrichment by trading in the open market, 
against the interests of the general body of the stockholders. That 
is the main purpose sought to be served.” Hearings on Stock Ex-
change Practices, supra, at 7741.
Ferdinand Pecora was counsel to the subcommittee of the Senate 
Committee on Banking and Currency that conducted extensive hear-
ings on stock exchange operations prior to the enactment of the Act. 
He was also one of the draftsmen of S. 2693. Hearings on H. R. 
7852 and H. R. 8720 before the House Committee on Interstate and 
Foreign Commerce, 73d Cong., 2d Sess., 83 (1934).

25 In Reliance Electric Co. v. Emerson Electric Co., 404 U. S. 
418 (1972), the Court also had occasion to consider the application of 
the exemptive provision in a purchase-sale sequence. There Emerson 
acquired 13.2% of the shares of ReHance’s predecessor pursuant to a 
tender offer and within six months disposed of its holdings in two 
sales of 3.24% and 9.96%. The Court of Appeals for the Eighth 
Circuit held that the purchase, by which Emerson became a beneficial 
owner, was covered by § 16 (b). But it ruled that Emerson was 
Hable for the profits on only its first sale, because “at the time of . . . 
sale” of the-9.96%, it was not a beneficial owner.

The Court granted certiorari on Reliance’s petition to review this 
construction of “at the time of . . . sale,” and affirmed. The con-
struction of “at the time of the purchase,” however, was not before 
the Court. 404 U. S., at 420-422. Emerson thus remained Hable for 
the 3.24% sale, although it would have had no liability under 
our holding today. The Court of Appeals for the Seventh Circuit 
has noted correctly that the construction of “at the time of . . . 
sale” in Reliance Electric Co. is superfluous in Hght of the con-
struction of “at the time of the purchase” adopted by the Court of 
Appeals for the Ninth Circuit, which we affirm here. See Allis- 
Chalmers Mjg. Co., 527 F. 2d, at 348 n. 12. But the procedural 
posture of Reliance Electric Co. prevented a full consideration of 
the meaning of the exemptive provision. See ibid. We express no 
opinion on the interpretation of the provision by which the Court 
of Appeals for the Seventh Circuit sought to avoid the apparent 
superfluity of the “at the time of . . . sale” language. Id., at 348; 
supra, n. 16.
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IV
Additional considerations support our reading of the 

legislative history.
A

Section 16 (b) imposes a strict prophylactic rule with 
respect to insider, short-swing trading. In Kern County 
Land Co., 411 U. S., at 595, we noted:

“The statute requires the [statutorily defined] in-
side, short-swing trader to disgorge all profits 
realized on all ‘purchases’ and ‘sales’ within the speci-
fied time period, without proof of actual abuse of 
insider information, and without proof of intent to 
profit on the basis of such information.”

In short, this statute imposes liability without fault 
within its narrowly drawn limits.26

As noted earlier, Foremost recognizes the ambiguity 
of the exemptive provision, but argues that where “alter-

26 “Mr. Cor co ra n . . . . You hold the director, irrespective 
of any intention or expectation to sell the security within 6 months 
after, because it will be absolutely impossible to prove the existence 
of such intention or expectation, and you have to have this crude 
rule of thumb, because you cannot undertake the burden of having 
to prove that the director intended, at the time he bought, to get out 
on a short swing.

“Senator Gore . You  infer the intent from the fact.
“Mr. Cor co ra n . From the fact.
“Senator Kea n . Suppose he got stuck in something else, and he 

had to sell?
“Senator Bar kl ey . All he would get would be what he put into it. 

He would get his original investment.
“Mr. Cor co ra n . He would get his money out, but the profit goes 

to the corporation.
“Senator Kea n . Suppose he had to sell.
“Mr. Cor co ra n . Let him get out what he put in, but give the 

corporation the profit.” Hearings on Stock Exchange Practices, 
supra, n. 22, at 6556-6557.



252 OCTOBER TERM, 1975

Opinion of the Court 423 U. S.

native constructions” of § 16 (b)’s terms are available, 
we should choose the construction that best serves the 
statute’s purposes. Foremost relies on statements gener-
ally to this effect in Kern County Land Co., supra, at 
595, and Reliance Electric Co., 404 U. S., at 424. In 
neither of those cases, however, did the Court adopt the 
construction that would have imposed liability, thus 
recognizing that serving the congressional purpose does 
not require resolving every ambiguity in favor of liabil-
ity under § 16 (b). We reiterate that nothing sug-
gests that the construction urged by Foremost would 
serve better to further congressional purposes. Indeed, 
the legislative history of § 16 (b) indicates that by add-
ing the exemptive provision Congress deliberately ex-
pressed a contrary choice. But even if the legislative 
record were more ambiguous, we would hesitate to adopt 
Foremost’s construction. It is inappropriate to reach 
the harsh result of imposing § 16 (b)’s liability without 
fault on the basis of unclear language. If Congress 
wishes to impose such liability, we must assume it will 
do so expressly or by unmistakable inference.

It is not irrelevant that Congress itself limited care-
fully the liability imposed by § 16 (b). See Reliance 
Electric Co., supra, at 422-425. Even an insider 
may trade freely without incurring the statutory liability 
if, for example, he spaces his transactions at intervals 
greater than six months. When Congress has so recog-
nized the need to limit carefully the “arbitrary and 
sweeping coverage” of § 16 (b), Bershad v. McDonough, 
428 F. 2d 693, 696 (CA7 1970), cert, denied, 400 U. S. 
992 (1971), courts should not be quick to determine that, 
despite an acknowledged ambiguity, Congress intended 
the section to cover a particular transaction.
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B
Our construction of § 16 (b) also is supported by the 

distinction Congress recognized between short-term trad-
ing by mere stockholders and such trading by directors 
and officers. The legislative discourse revealed that Con-
gress thought that all short-swing trading by directors 
and officers was vulnerable to abuse because of their 
intimate involvement in corporate affairs. But trading 
by mere stockholders was viewed as being subject to 
abuse only when the size of their holdings afforded the 
potential for access to corporate information.27 These 

27 This distinction is especially evident in the following exchange, 
directed to the reporting requirements imposed by § 15 (a) of 
S. 2693 on beneficial owners:

“Senator Kea n . Suppose a man is not a director at all and does 
not want to be a director, and he happens to own 5 percent or buy 
5 percent. Do you think you are going to get him to file with the 
exchange all the time just the number of shares he has?

“Mr. Cor co ra n . I think so, sir.

“Senator Kea n . I think it is all right to apply it to a director or 
officer, but I think to require the ordinary investor------

“Mr. Cor co ra n . Five percent is a lot in a modem corporation. 
Many corporations are controlled by 5 percent or 10 percent.

“Senator Kea n . They may own it or they may sell it. This ap-
plies to all corporations, and you are getting down to the point where 
you are interfering with the individual a good deal there. I agree 
with you with respect to the officers and directors.

“Mr. Cor co ra n . A stockholder owning 5 percent is as much an 
insider as an officer or director. Whether he is a titular director or 
not, he normally is, as a practical matter of fact, a director.

“Senator Kea n . He might not be.” Hearings on Stock Exchange 
Practices, supra, n. 22, at 6556.
The distinction also is reflected in the discussion of the technical flaw 
in S. 2693. See id., at 6555; Hearings on H. R. 7852 and H. R. 8720, 
supra, n. 24, at 133. See also Hearings on Stock Exchange Practices, 
supra, n. 22, at 7741-7743.
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different perceptions simply reflect the realities of cor-
porate life.

It would not be consistent with this perceived distinc-
tion to impose liability on the basis of a purchase made 
when the percentage of stock ownership requisite to in-
sider status had not been acquired. To be sure, the 
possibility does exist that one who becomes a beneficial 
owner by a purchase will sell on the basis of information 
attained by virtue of his newly acquired holdings. But 
the purchase itself was not one posing dangers that Con-
gress considered intolerable, since it was made when the 
purchaser owned no shares or less than the percentage 
deemed necessary to make one an insider.28 Such a stock-
holder is more analogous to the stockholder who never 
owns more than 10% and thereby is excluded entirely 
from the operation of § 16 (b), than to a director or offi-
cer whose every purchase and sale is covered by the stat-
ute. While this reasoning might not compel our con-
struction of the exemptive provision, it explains why 
Congress may have seen fit to draw the line it did. Cf. 
Adler v. Klawans, 267 F. 2d 840, 845 (CA2 1959).

28 Thus, according to the presumption of the statute, the pur-
chaser did not have access to inside information in making the 
purchase. It should be noted further that as a matter of practicali-
ties the crucial point in the acquisition of securities is not the tech-
nical “purchase,” but rather the decision to make an acquisition. 
In the case of an acquisition of a large block of a corpora-
tion’s stock, that decision may precede the “purchase” by a con-
siderable period of time. A prudent investor will want to investi-
gate all available information on the corporation. Such an investor 
also may need time to finance the purchase, and may wish to 
effectuate purchases without influencing the market price. These 
realities emphasize that the acquisition decision by a beneficial 
owner normally will occur well in advance of the event that is 
presumed to afford access to inside information.
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c
Section 16 (b)’s scope, of course, is not affected by 

whether alternative sanctions might inhibit the abuse of 
inside information. Congress, however, has left some 
problems of the abuse of inside information to other 
remedies. These sanctions alleviate concern that ordi-
nary investors are unprotected against actual abuses of 
inside information in transactions not covered by 
§ 16 (b). For example, Congress has passed general 
antifraud statutes that proscribe fraudulent practices by 
insiders. See Securities Act of 1933, § 17 (a), 48 Stat. 
84, 15 U. S. C. § 77q (a) ; Securities Exchange Act of 
1934, § 10(b), 15 U. S. C. § 78j (b) ; 3 Loss, supra, 
n. 11, at 1423-1429, 1442-1445. Today an investor who 
can show harm from the misuse of material inside 
information may have recourse, in particular, to § 10 (b) 
and Rule 10b-5, 17 CFR § 240.10b-5 (1975).29 It 
also was thought that § 16 (a)’s publicity requirement30 

29 Rule 10b-5 has been held to embrace evils that Foremost urges its 
construction of § 16 (b) is necessary to prevent. The Rule has been 
applied to trading by one who acquired inside information in the 
course of negotiations with a corporation, such as the negotiations 
for Provident’s purchase of the Foremost debentures. Van Alstyne, 
Noel & Co., 43 S. E. C. 1080 (I960); 3 Loss, supra, n. 11, at 1451- 
1452. And a stockholder trading on information not generally 
known has been held subject to the sanctions of the Rule. Shapiro 
v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 495 F. 2d 228 (CA2 
1974); SEC v. Texas Gulf Sulphur Co., 401 F. 2d 833 (CA2 1968), 
cert, denied sub nom. Coates v. SEC, 394 U. S. 976 (1969). The 
liability of insiders who improperly “tip” others, SEC v. Texas Gulf 
Sulphur Co., 446 F. 2d 1301 (CA2), cert, denied, 404 U. S. 1005 
(1971), may reduce the threat that beneficial owners not themselves 
represented on the board of directors will be able to acquire inside 
information from officers and directors. We cite these cases for 
illustrative purposes without necessarily implying approval.

30 Section 16 (a), 15 U. S. C. § 78p (a), provides:
“Every person who is directly or indirectly the beneficial 
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would afford indirect protection against some potential 
misuses of inside information.31 See Hearings on H. R. 
7852 and H. R. 8720, supra, at 134-135; H. R. Rep. No. 
1383, 73d Cong., 2d Sess., 13 (to accompany H. R. 9323, 
73d Cong., 2d Sess., passed by the House, May 4, 1934, 
without the present § 16 (b)).

owner of more than 10 per centum of any class of any equity secu-
rity (other than an exempted security) which is registered pursuant 
to section 78Z of this title, or who is a director or an officer of the 
issuer of such security, shall file, at the time of the registration of 
such security on a national securities exchange or by the effective 
date of a registration statement filed pursuant to section 78Z (g) 
of this title, or within ten days after he becomes such beneficial 
owner, director, or officer, a statement with the Commission (and, 
if such security is registered on a national securities exchange, 
also with the exchange) of the amount of all equity securities of 
such issuer of which he is the beneficial owner, and within ten days 
after the close of each calendar month thereafter, if there has been 
a change in such ownership during such month, shall file with the 
Commission (and if such security is registered on a national securi-
ties exchange, shall also file with the exchange), a statement indi-
cating his ownership at the close of the calendar month and such 
changes in his ownership as have occurred during such calendar 
month.”

31 The drafters clearly thought that § 16 (a) would help deter 
abuses not covered by § 16 (b).
“[Mr. Corcoran.] [S]ection 15 (a), requires every director, officer, 
or principal holder of any securities listed on an exchange to file 
with the exchange and with the commission a statement of how 
many shares he owns and to file that statement at the end of each 
month to show whether there has been any change in his position 
during the month. That is to prevent the insider from taking ad-
vantage of information to sell or buy shares ahead of the release of 
information to the public about the company.”
These remarks were addressed to S. 2693. Hearings on H. R. 7852 
and H. R. 8720, supra, n. 24, at 132.



FOREMOST-McKESSON v. PROVIDENT SECURITIES 257

232 Opinion of the Court

V
We must still consider briefly Foremost’s contention 

that the “before the purchase” construction renders 
other enactments of Congress unnecessary and conflicts 
with the interpretation of § 16 (b) by the Securities and 
Exchange Commission.

Foremost and amicus Allis-Chalmers Manufacturing 
Co. point to §§ 16 (d) and (e) of the Act, 15 U. S. C. 
§§78p(d) and (e), as congressional actions that would 
not have been necessary unless one selling the securities 
the acquisition of which made him a beneficial owner is 
liable under § 16 (b). Section 16 (d), in part, exempts 
from § 16 (b) certain transactions by a securities “dealer 
in the ordinary course of his business and incident to 
the establishment or maintenance by him of a primary 
or secondary market.”32 Section 16 (e) provides an 
exemption for certain “foreign or domestic arbitrage 
transactions.” 33 They argue similarly that the SEC’s

32 Section 16(d), 15 U. S. C. §78p(d), provides:
“The provisions of subsection (b) of this section shall not 

apply to any purchase and sale, or sale and purchase, and the pro-
visions of subsection (c) of this section shall not apply to any sale, 
of an equity security not then or theretofore held by him in an in-
vestment account, by a dealer in the ordinary course of his business 
and incident to the establishment or maintenance by him of a pri-
mary or secondary market (otherwise than on a national securities 
exchange or an exchange exempted from registration under section 
78e of this title) for such security. The Commission may, by such 
rules and regulations as it deems necessary or appropriate in the 
public interest, define and prescribe terms and conditions with re-
spect to securities held in an investment account and transactions 
made in the ordinary course of business and incident to the estab-
lishment or maintenance of a primary or secondary market.” 
“Dealer” is defined in § 3 (a) (5) of the Act, 15 U. S. C. § 78c (a) (5).

33 Section 16(e), 15 U. S. C. §78p(e), provides:
“The provisions of this section shall not apply to foreign or 

domestic arbitrage transactions unless made in contravention of 
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Rule 16b-2, 17 CFR § 240.16b-2 (1975), is unnecessary 
if our construction of § 16 (b) is correct. Rule 16b-2 
exempts from § 16 (b) specified transactions “in connec-
tion with the distribution of a substantial block of 
securities.”34

such rules and regulations as the Commission may adopt in order to 
carry out the purposes of this section.”

34 Section 16 (b) provides in its final clause that it shall not 
cover “any transaction or transactions which the Commission by 
rules and regulations may exempt as not comprehended within the 
purpose of this subsection.” 15 U. S. C. §78p(b). Rule 16b-2, 
17 CFR § 240.16b-2 (1975), provides:

“(a) Any transaction of purchase and sale, or sale and purchase, 
of a security which is effected in connection with the distribution of a 
substantial block of securities shall be exempt from the provisions of 
section 16 (b) of the Act, to the extent specified in this § 240.16b-2, 
as not comprehended within the purpose of said section, upon the 
following conditions:

“(1) The person effecting the transaction is engaged in the busi-
ness of distributing securities and is participating in good faith, in 
the ordinary course of such business, in the distribution of such 
block of securities;

“(2) The security involved in the transaction is (i) a part of such 
block of securities and is acquired by the person effecting the trans-
action, with a view to the distribution thereof, from the issuer or 
other person on whose behalf such securities are being distributed 
or from a person who is participating in good faith in the distribu-
tion of such block of securities, or (ii) a security purchased in good 
faith by or for the account of the person effecting the transaction 
for the purpose of stabilizing the market price of securities of the 
class being distributed or to cover an over-allotment or other short 
position created in connection with such distribution; and

“(3) Other persons not within the purview of section 16 (b) of 
the Act are participating in the distribution of such block of securi-
ties on terms at least as favorable as those on which such person is 
participating and to an extent at least equal to the aggregate par-
ticipation of all persons exempted from the provisions of section 
16 (b) of the Act by this § 240.16b-2. However, the performance 
of the functions of manager of a distributing group and the receipt 
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We do not consider these provisions to be inconsistent 
with our holding. Nothing on their faces would make 
them applicable to one selling the securities the pur-
chase of which made him a beneficial owner. But the 
exemptions would be necessary to protect stockholders 
already qualifying as beneficial owners when they pur-
chased 35 and they would, of course, apply to transactions 
by directors and officers as well.

Foremost and the amicus also remind us that the 
interpretation of the exemptive provision for which they 
contend has been adopted by the SEC in the past. See 
Brief for SEC as Amicus Curiae in Reliance Electric Co. 
v. Emerson Electric Co., 0. T. 1971, No. 70-79, pp. 22- 
27. But the Commission has not appeared as an 
amicus in this case. In any event, even if the Commis-
sion’s views have not changed we would not afford them 
the deference to which the views of the agency adminis-
tering a statute are usually entitled, for in Reliance 
Electric Co., 404 U. S., at 425-427, the Court rejected the 
basic theory on which the SEC based its interpretation

of a bona fide payment for performing such functions shall not pre-
clude an exemption which would otherwise be available under this 
§ 240.16b-2.

“(b) The exemption of a transaction pursuant to this §240.16b-2 
with respect to the participation therein of one party thereto shall 
not render such transaction exempt with respect to participation of 
any other party therein unless such other party also meets the 
conditions of this § 240.16b-2.”

35 The press release accompanying the SEC’s initial promulgation of 
Rule 16b-2 demonstrates this point. It explained: “The new Rule 
[16b-2] affords an exemption for certain cases by providing that 
underwriters who happen to have a member of their firm also an 
officer or director of the issuer or one of its principal stockholders 
who are regularly engaged in the business of buying and selling 
securities need not account to the company for profits realized from 
purchases and sales made in the distribution of a security for the 
company . . . .” SEC Release No. 34-264 (June 8,1935).
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of the exemptive provision. Our re-examination of the 
exemptive provision confirms the view that the SEC’s 
theory did not reflect the intent of Congress.

The judgment is
Affirmed.

Mr . Justi ce  White  joins in the judgment of the 
Court, and in all but Part IV-C of the Court’s opinion.

Mr . Justice  Stevens  took no part in the consideration 
or decision of this case.
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In addition to authorizing United States magistrates to perform 
certain specified statutory functions, the Federal Magistrates Act 
(Act) authorizes district courts to assign to magistrates “such 
additional duties as are not inconsistent with the Constitution 
and laws of the United States.” 28 U. S. C. § 636 (b). Pursuant 
to that provision, the District Court adopted General Order No. 
104—D, which, inter alia, requires initial reference to a magistrate 
of actions to review administrative determinations regarding 
entitlement to Social Security benefits, including Medicare. Re-
spondent challenged the final determination of the Secretary of 
Health, Education, and Welfare that respondent was not entitled 
to claimed Medicare benefits. Under 42 U. S. C. § 405 (g) a 
district court can review such a determination only on the basis 
of the pleadings and administrative record, and the court is 
bound by the Secretary’s factual findings if supported by sub-
stantial evidence. The case was assigned to a District Judge and 
at the same time referred to a Magistrate to “prepare a proposed 
written order or decision, together with proposed findings of fact 
and conclusions of law where necessary or appropriate” for con-
sideration by the District Judge after the Magistrate had reviewed 
the record and heard the parties’ arguments. Contending that 
the reference to the Magistrate under the District Court’s general 
order violated Fed. Rule Civ. Proc. 53 (b) and was not authorized 
by the Act, the Secretary moved to vacate the order of reference. 
The District Court refused to vacate the reference order. The 
Court of Appeals affirmed. Held: In the context of this case, 
the preliminary-review function assigned to the Magistrate was 
one of the “additional duties” that the Act contemplates magis-
trates are to perform. Pp. 266-275.

(a) Section 636 (b) was enacted to permit district courts to 
increase the scope of responsibilities that magistrates can under-
take upon reference, as part of its plan “to establish a system
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capable of increasing the overall efficiency of the Federal judi-
ciary.” But Congress also intended that in such references the 
district judge retain ultimate responsibility for decisionmaking. 
Pp. 266-270.

(b) In this type of case the magistrate helps the court focus 
on the relevant portions of what might be a voluminous record 
and move directly to any substantial legal arguments, by putting 
before the court a preliminary evaluation of the evidence in the 
record. Although substantially assisting the court, the magistrate 
performs only a preliminary review of a closed administrative 
record, and any recommendation to the court is confined to 
whether or not substantial evidence supports the Secretary’s 
decision. The final determination remains with the judge, who 
has discretion to review the record anew. Pp. 270-272.

(c) The order of reference here does not constitute the magis-
trate a special master and there is no conflict with the require-
ment of Fed. Rule Civ. Proc. 53 (b) that “reference to a master 
shall be the exception and not the rule,” made in nonjury cases 
“only upon a showing that some exceptional condition requires 
it.” The magistrate here acts in an advisory role as a magistrate, 
not as a master; the judge is free to accept or reject the magis-
trate’s recommendation in whole or in part, whereas under Rule 
53 (e) the court must accept a special master’s finding of fact 
if it is not clearly erroneous. La Buy v. Howes Leather Co., 352 
U. S. 249, distinguished. Pp. 272-275.

503 F. 2d 1049, affirmed.

Bur ge r , C. J., delivered the opinion of the Court, in which all 
Members joined, except Ste ve ns , J., who took no part in the con-
sideration or decision of the case.

Michael Kimmel argued the cause for petitioner. 
With him on the brief were Solicitor General Bork, As- 
sistant Attorney General Lee, Deputy Solicitor General 
Friedman, Gerald P. Norton, and Morton Hollander. On 
the reply brief was Solicitor General Bork.

Peter D. Ehrenhaft, by invitation of the Court, 421 
U. S. 985, argued the cause and filed a brief as amicus 
curiae in support of the judgment below.
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Mr . Chief  Justice  Burger  delivered the opinion of 
the Court.

The question presented in this case is whether the 
Federal Magistrates Act, 28 U. S. C. § 631 et seq., 
permits a United States district court to refer all Social 
Security benefit cases to United States magistrates for 
preliminary review of the administrative record, oral 
argument, and preparation of a recommended decision 
as to whether the record contains substantial evidence to 
support the administrative determination—all subject to 
an independent decision, on the record, by the district 
judge who may, in his discretion, hear the whole matter 
anew.

(1)
Respondent Weber brought this action in the United 

States District Court for the Central District of Cali-
fornia to challenge the final determination of the Secre-
tary of Health, Education, and Welfare that he was not 
entitled to reimbursement under the Medicare provisions 
of the Social Security Act, as added, 79 Stat. 291, and 
amended, 42 U. S. C. § 1395 et seq., for medical payments 
he made on behalf of his wife. Such a suit for judicial 
review is authorized by § 205 (g) of the Federal Magis-
trates Act, as added, 53 Stat. 1370, and amended, 42 
U. S. C. § 405 (g), and governed by its standards. The 
court may consider only the pleadings and administrative 
record, and must accept the Secretary’s findings of fact so 
long as they are supported by substantial evidence.

When respondent’s complaint was filed, the Clerk of the 
court pursuant to court rule assigned the case to a 
named District Judge, and simultaneously referred it to a 
United States Magistrate with directions “to notice and 
conduct such factual hearings and legal argument as may 
be appropriate” and to “prepare a proposed written order 
or decision, together with proposed findings of fact and 
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conclusions of law where necessary or appropriate” for 
consideration by the District Judge. The Clerk took 
these steps pursuant to General Order No. 104—D of the 
District Court, which requires initial reference to a mag-
istrate in seven categories of review of administrative 
cases,1 including actions filed under 42 U. S. C. § 405 (g).

1 General Order No. 104-D provides for reference in the following 
types of review of administrative cases:

“(A) Actions to review administrative determinations re entitle-
ment to benefits under the Social Security Act and related statutes, 
including but not limited to actions filed under 42 U. S. C. § 405 (g).

“(B) Actions filed by the United States or a carrier to review, im-
plement or restrain orders of the Interstate Commerce Commission 
re freight overcharges, including but not limited to actions under 
28 U. S. C. § 1336 and 49 U. S. C. § 304a.

“(C) Actions, whether in the form of judicial review, habeas 
corpus or otherwise, for review of orders and other actions of the 
Immigration and Naturalization Service. Included, but not by way 
of limitation, are actions involving deportation orders, denial of 
preference classification visas and denial of petitions to adjust status.

“(D) Actions for review of adjudications by the Civil Service 
Commission, or the various departments or agencies, involving per-
sonnel actions such as wrongful discharge, reductions in force, trans-
fers, retirements, etc.

“(E) Actions for review of an order of any branch or establish-
ment of the military service denying discharge of petitioner from the 
military, whether such actions are brought in the form of petitions 
for judicial review, habeas corpus or actions for declaratory relief 
and injunction.

“(F) Actions filed pursuant to 18 U. S. C. §923 (f)(3) to review 
administrative decisions denying applications for licenses to engage 
in business as a firearms or ammunition importer, manufacturer or 
dealer.

“(G) Actions to review administrative decisions by the Depart-
ment of Labor denying applications for alien employment certifi-
cation required pursuant to the provisions of 8 U. S. C. 
§ 1182 (a) (14).”

The petition for certiorari raises only the issue of the propriety of 
the part of subsection (A) of the General Order that authorizes
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The parties may object to the magistrate’s recommenda-
tions. After acting on any objections the magistrate is to 
forward the entire file to the district judge to whom the 
case is assigned for decision; the district judge “will 
calendar the matter for oral argument before him if he 
deems it necessary or appropriate.”

The Secretary moved to vacate the order of reference, 
arguing (1) that referral under a general order of this 
type violated Fed. Rule Civ. Proc. 53 (b) and (2) that 
such referral was not authorized by the Federal Magis-
trates Act. The Secretary also argued that the reference 
was of doubtful constitutionality and in contravention 
of the judicial review provisions of the Social Security 
Act, arguments that he has expressly declined to make 
in this Court. The District Court refused to vacate the 
order of reference, but certified the reference question 
for appeal under 28 U. S. C. § 1292 (b).

The Court of Appeals affirmed. 503 F. 2d 1049 (CA9 
1974). That court stressed the limited and preliminary 
nature of the inquiry in review actions brought under 42 
U. S. C. § 405 (g), the limited scope of the Magistrate’s 
role on reference, and the fact that final authority for 
decision remained with the District Judge. “Were the 
broad provisions of General Order No. 104—D . . . before 
us, the Secretary might have grounds to complain. As 
applied, the rule is not vulnerable to the attack here 
mounted.” 503 F. 2d, at 1051. The Court of Appeals 
thus reached a decision squarely in conflict with the de-
cision of the Court of Appeals for the Sixth Circuit in 
Ingram v. Richardson, 471 F. 2d 1268 (1972). We 
granted certiorari, 420 U. S. 989 (1975),2 and we affirm.

reference of cases brought under 42 U. S. C. §405 (g), and we 
intimate no opinion on the validity of its other provisions.

2 Because respondent has declined to appear, we invited an amicus 
curiae to support the decision of the Court of Appeals. 421 U. S. 
985 (1975).
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(2)
After several years of study, the Congress in 1968 en-

acted the Federal Magistrates Act, 28 U. S. C. § 631 et 
seq. The Act abolished the office of United States com-
missioner, and sought to “reform the first echelon of the 
Federal judiciary into an effective component of a mod-
em scheme of justice by establishing a system of U. S. 
magistrates.” S. Rep. No. 371, 90th Cong., 1st Sess., 
8 (1967) (hereafter Senate Report). In order to im-
prove the former system and to attract the most com-
petent men and women to the office, the Act in essence 
made the position analogous to the career service, re-
placing the fee system of compensation with substantial 
salaries; the Act also gave both full- and part-time mag-
istrates a definite term of office, and required that 
wherever possible the district courts appoint only mem-
bers of the bar to serve as magistrates. Magistrates took 
over most of the duties of the commissioners, and the 
Act gave them new authority to try a broad range of 
misdemeanors with the consent of the parties.

Title 28 U. S. C. § 636 (b) outlines a procedure by 
which tiie district courts may call upon magistrates to 
perform other functions, in both civil and criminal cases. 
It provides:

“Any district court of the United States, by the 
concurrence of a majority of all the judges of such 
district court, may establish rules pursuant to which 
any full-time United States magistrate, or, where 
there is no full-time magistrate reasonably available, 
any part-time magistrate specially designated by the 
court, may be assigned within the territorial jurisdic-
tion of such court such additional duties as are not 
inconsistent with the Constitution and laws of the 
United States. The additional duties authorized by 
rule may include, but are not restricted to—
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“(1) service as a special master in an appropriate 
civil action, pursuant to the applicable provisions 
of this title and the Federal Rules of Civil Procedure 
for the United States district courts;

“(2) assistance to a district judge in the conduct 
of pretrial or discovery proceedings in civil or crim-
inal actions; and

“(3) preliminary review of applications for post-
trial relief made by individuals convicted of criminal 
offenses, and submission of a report and recommen-
dations to facilitate the decision of the district judge 
having jurisdiction over the case as to whether there 
should be a hearing.”

The three examples § 636 (b) sets out are, as the stat-
ute itself states, not exclusive. The Senate sponsor of 
the legislation, Senator Tydings, testified in the House 
hearings:

“The Magistrate [s] Act specifies these three areas 
because they came up in our hearings and we thought 
they were areas in which the district courts might be 
able to benefit from the magistrate’s services. We 
did not limit the courts to the areas mentioned. 
Nor did we require that they use the magistrates 
for additional functions at all.

“We hope and think that innovative, imaginative 
judges who want to clean up their caseload backlog 
will utilize the U. S. magistrates in these areas and 
perhaps even come up with new areas to increase 
the efficiency of their courts.” Hearings on the Fed-
eral Magistrates Act before Subcommittee No. 4 of 
the House Committee on the Judiciary, 90th Cong., 
2d Sess., 81 (1968) (hereafter House Hearings).

See also Hearings on the Federal Magistrates Act before 
the Subcommittee on Improvements in Judicial Machin-
ery of the Senate Committee on the Judiciary, 89th 
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Cong., 2d Sess., and 90th Cong., 1st Sess., 14, 27 (1966 
and 1967) (hereafter Senate Hearings).

Section 636 (b) was included to “permit . . . the U. S. 
district courts to assign magistrates, as officers of the 
courts, a variety of functions . . . presently performable 
only by the judges themselves.” Senate Report 12. 
In enacting this section and in expanding the criminal 
jurisdiction conferred upon magistrates, Congress hoped 
by “increasing the scope of the responsibilities that can 
be discharged by that office, ... to establish a system 
capable of increasing the overall efficiency of the Federal 
judiciary ....” Id., at 11.

The Act grew from Congress’ recognition that a multi-
tude of new statutes and regulations had created an 
avalanche of additional work for the district courts 
which could be performed only by multiplying the num-
ber of judges or giving judges additional assistance. 
The Secretary argues that Congress intended the trans-
fer to magistrates of simply the irksome, ministerial 
tasks; respondent3 urges that Congress intended magis-
trates to take on a wide range of substantive judicial 
duties and advisory functions. We need not accept the 
characterization of the federal magistrate as either a 
“para-judge,” as respondent would have it, or a “super-
notary,” as the Secretary argues, in order to resolve this 
case; finding the best analogy to this new office is not 
particularly important. Congress had a number of pre-
cedents for this new officer before it: British masters, 
justices of peace, and magistrates; our own traditional 
special masters in equity; and pretrial examiners.4 The 

3 For convenience, the position taken by amicus in support of the 
Court of Appeals’ judgment will be referred to as the position of 
respondent.

4 The administration of the Act also profits from the British 
analogy. See Institute of Judicial Administration, Report of the 
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office Congress created drew on all prior experience. 
What is important is that the congressional anticipation 
is becoming a reality; in fiscal 1975, for example, the 
500 full- or part-time United States magistrates disposed 
of 255,061 matters, most of which would otherwise have 
occupied district judges. These included 36,766 civil 
proceedings, 537 of which were Social Security review 
cases. Annual Report of the Director, Administrative 
Office of the United States Courts VIII-4 (1975). See 
also Sussman, The Fourth Tier in the Federal Judicial 
System: The United States Magistrate, 56 Chicago Bar 
Record 134 (1974); Geffen, Practice Before the United 
States Magistrate, 47 L. A. Bar Bull. 462 (1972); 
Doyle, Implementing the Federal Magistrates Act, 39 J. 
Kan. Bar Assn. 25 (1970).

Congress manifested concern as well as enthusiasm, 
however, in considering the Act. Several witnesses, 
including the Director of the Administrative Office and 
representatives of the Justice Department, expressed 
some fear that Congress might improperly delegate to 
magistrates duties reserved by the Constitution to 
Article III judges. Senate Hearings 107-128, 241n; 
House Hearings 123-128.5 The hearings and committee 

Committee to Study the Role of Masters in the English Judicial 
System (Federal Judicial Center 1974).

5 Some courts have manifested a like concern. See TPO, Inc. v. 
McMillen, 460 F. 2d 348 (CA7 1972); Reed v. Board of Elec-
tion Comm’rs, 459 F. 2d 121 (CAI 1972). But cf. Palmore n . 
United States, 411 U. S. 389 (1973). See also Note, Masters and 
Magistrates in the Federal Courts, 88 Harv. L. Rev. 779 (1975); 
Comment, An Adjudicative Role for Federal Magistrates in Civil 
Cases, 40 IT. Chi. L. Rev. 584 (1973). Because we limit our 
consideration of the Act and General Order No. 104-D to the 
particular reference presented by this case, we need not deal with 
these broad constitutional issues. Petitioner expressly declines to 
rely on any constitutional argument.
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reports indicate that in § 636 (b) Congress met this prob-
lem in two ways. First, Congress restricted the range 
of matters that may be referred to a magistrate to those 
where referral is “not inconsistent with the Constitution 
and laws of the United States . . . .” Second, Congress 
limited the magistrate’s role in cases referred to him 
under § 636 (b). The Act’s sponsors made it quite clear 
that the magistrate acts “under the supervision of the 
district judges” when he accepts a referral, and that 
authority for making final decisions remains at all times 
with the district judge. Senate Report 12. “[A] 
district judge would retain ultimate responsibility for 
decision making in every instance in which a magistrate 
might exercise additional duties jurisdiction.” House 
Hearings 73 (testimony of Sen. Tydings). See also 
id., at 127 (testimony of Asst. Deputy Atty. Gen. Finley).

(3)
We need not define the full reach of a magistrate’s 

authority under the Act, or reach the broad provisions 
of General Order No. 104-D, in order to decide this case. 
Under the part of the order at issue the magistrates per-
form a limited function which falls well within the range 
of duties Congress empowered the district courts to assign 
to them. The magistrate is directed to conduct a pre-
liminary review of a closed administrative record— 
closed because under § 205 (g) of the Social Security 
Act, 42 U. S. C. § 405 (g), neither party may put 
any additional evidence before the district court. The 
magistrate gives only a recommendation to the judge, 
and only on the single, narrow issue: is there in the 
record substantial evidence to support the Secretary’s 
decision?6 The magistrate may do no more than pro-

6 Ordinarily, the parties will agree as to the legal standard, leaving 
as the sole issue whether the Secretary’s determination is sup-
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pose a recommendation, and neither § 636 (b) nor the 
General Order gives such recommendation presumptive 
weight. The district judge is free to follow it or wholly 
to ignore it, or, if he is not satisfied, he may conduct the 
review in whole or in part anew. The authority—and 
the responsibility—to make an informed, final determi-
nation, we emphasize, remains with the judge.

The magistrate’s limited role in this type of case none-
theless substantially assists the district judge in the per-
formance of his judicial function, and benefits both him 
and the parties. A magistrate’s review helps focus the 
court’s attention on the relevant portions of what may 
be a voluminous record, from a point of view as neutral 
as that of an Article III judge. Review also helps the 
court move directly to those legal arguments made by 
the parties that find some support in the record. 
Finally, the magistrate’s report puts before the district 
judge a preliminary evaluation of the cumulative effect 
of the evidence in the record, to which the parties may 
address argument, and in this way narrows the dispute. 
Each step of the process takes place with the full partic-
ipation of the parties. They know precisely what rec-
ommendations the judge is receiving and may frame 
their arguments accordingly.

We conclude that in the context of this case the pre-
liminary-review function assigned to the magistrate, and 

ported by substantial evidence. In some cases, the magistrate may 
preliminarily resolve issues of law before making a recommenda-
tion; in some few cases, the recommendation may turn wholly 
upon an issue of law. The parties have not suggested that cases 
in either of these subcategories raise issues of statutory interpre-
tation that require separate treatment, and we do not reach them 
on this record. Experience with the magistrate’s role under the 
Act may well lead to the conclusion that sound judicial adminis-
tration calls for sending directly to the district judge those cases 
that turn solely upon issues of law.
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at issue here, is one of the “additional duties” that the 
statute contemplates magistrates are to perform.7

(4)
The Secretary argues that the magistrate, in taking 

this reference, functions as a special master. From this 
premise, the Secretary asks us to hold that a general rule 
requiring automatic reference in a category of cases does 
not comply with the mandate of Fed. Rule Civ. Proc. 
53 (b) that “reference to a master shall be the exception 
and not the rule,” made in nonjury cases “only upon a 
showing that some exceptional condition requires it.” He 
also argues that, for similar reasons, the reference here is 

7 Though we do not rely upon subsequently expressed congressional 
views, the Congress plainly considers claims such as respondent 
brought in the District Court as matters that could appropriately be 
referred for preliminary review to a magistrate. In considering 
magistrates’ salaries in 1972, a Senate subcommittee noted: 
“Magistrates are judicial officers of the Federal district courts. . . . 
They may also be authorized to screen prisoner petitions, hold pre-
trial conferences in civil and criminal cases, hear certain preliminary 
motions, review social security appeals, review Narcotics Addict 
Rehabilitation Act matters, and serve as special masters. In short, 
they render valuable assistance to the judges of the district courts, 
thereby freeing the time of those judges for the actual trial of 
cases.” 8. Rep. No. 92-1065, p. 3 (1972) (emphasis added).

The Administrative Office of the United States Courts, the statu-
tory body that supervises the administrative aspects of the Act pur-
suant to 28 U. S. C. § 604 (d)(1), reads the Act in the same way. It 
has distributed a “checklist” of magistrate duties that includes review 
of Social Security appeals brought under 42 U. S. C. § 405 (g). 
Judicial Conference of the United States, Committee on the Ad-
ministration of the Federal Magistrates System, Duties Which Might 
Be Assigned to U. S. Magistrates (Mar. 14, 1975). The Ad-
ministrative Office first noted in its 1972 report that district courts 
were assigning Social Security appeals to magistrates under the 
1968 Act. Administrative Office of the U. S. Courts, Annual Re-
port of the Director VI-8 (1972).
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not permissible under our decision in La Buy v. Howes 
Leather Co., 352 U. S. 249 (1957).8

Section 636 (b) expressly provides that a district court 
may, in an appropriate case and in accordance with Fed. 
Rule Civ. Proc. 53, call upon a magistrate to act as a 
special master. But the statute also is clear that not 
every reference, for whatever purpose, is to be character-
ized as a reference to a special master. It treats refer-
ences to the magistrate acting as master quite separately 
in subsection (1), indicating by its structure that other 
references are of a different sort. Moreover, Rule 53 (e) 
provides that, in non jury cases referred to a master, the 
court shall accept any finding of fact that is not clearly 
erroneous. Under the reference in this case, however, 
the judge remains free to give the magistrate’s recom-
mendation whatever weight the judge decides it merits. 
It cannot be said, therefore, that the magistrate acts as 
a special master in the sense that either Rule 53 or the 
Federal Magistrates Act uses that term. The order of 
reference at issue does not constitute the magistrate a 
special master.

The Secretary argues that the magistrate will be a 
master in fact because the judge will accept automati-
cally the recommendation made in every case. Nothing 

8 These arguments persuaded the Court of Appeals in Ingram v. 
Richardson, 471 F. 2d 1268 (CA6 1972). Other federal courts to 
consider the issue reached a contrary result. Yascavage v. Wein-
berger, 379 F. Supp. 1297 (MD Pa. 1974); Bell v. Weinberger, 378 
F. Supp. 198 (ND Ga. 1974); Murphy v. Weinberger [Oct. 1966- 
Dec. 1974 Transfer Binder] CCH Unempl. Ins. Rep. T 17,608 (Conn. 
1974).

Several courts have relied upon these arguments to one extent or 
another in disapproving references that involved a broader grant 
of authority to the magistrate. See, e. g., Flowers v. Crouch-Walker 
Corp., 507 F. 2d 1378 (CA7 1974); TPO, Inc. v. McMillen, 460 
F. 2d 348 (CA7 1972); Reed v. Board of Election Comm’rs, 459 F. 
2d 121 (CAI 1972).
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in the record or within the scope of permissible judicial 
notice supports this argument; nor does common obser-
vation of the performance of United States judges re-
motely lend the slightest credence to such an extravagant 
assertion. We express no opinion with respect to either 
the wisdom or the validity of automatic referral in 
other types of cases; only the narrow portion of General 
Order No. 104-D that led to reference of this particular 
case is before us today. In this narrow range of cases, 
reference promotes more focused, and so more careful, 
decisionmaking by the district judge. We categorically 
reject the suggestion that judges will accept, uncritically, 
recommendations of magistrates.

Our decision in La Buy v. Howes Leather Co., supra, 
does not call for a different result. In La Buy, the 
District Judge on his own motion referred to a special 
master two complex, protracted antitrust cases on the 
eve of trial. The cases had been pending before 
him for several years, he had heard pretrial motions, and 
he was familiar with the issues involved. The master, a 
member of the bar, was to hear and decide the entire case, 
subject to review by the District Judge under the “clearly 
erroneous” test. The judge cited the problems attendant 
to docket congestion to satisfy Rule 53’s requirement 
that a reference to a special master be justified by “ex-
ceptional circumstances.” The Court held that on these 
facts reference was not permissible and affirmed the 
Court of Appeals’ supervisory prohibition.

La Buy, although nearly two decades past, is the most 
recent of our cases dealing with special masters, and 
our decision today does not erode it.9 The Magistrate 
here acted in his capacity as magistrate, not as a spe-

9 See generally Kaufman, Masters in the Federal Courts: Rule 53, 
58 Col. L. Rev. 452 (1958); CAB v. Carefree Travel, Inc., 513 F. 
2d 375 (CA2 1975).
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cial master, under a reference authorized by an Act 
passed 10 years after La Buy was decided. Other fac-
tors distinguish this case from La Buy as well. The 
issues here are as simple as they were complex in La Buy, 
and the District Judge had not yet invested any time in 
familiarizing himself with the case. The reference in this 
case will result in a recommendation that carries only 
such weight as its merit commands and the sound dis-
cretion of the judge warrants. We are persuaded that 
the important premises from which the La Buy decision 
proceeded are not threatened here.

Finally, our decision in Wingo v. Wedding, 418 U. S. 
461 (1974), does not bear on this case. The Secretary 
has abandoned any claim that the statute giving the 
District Court jurisdiction of the case in the first in-
stance, 42 U. S. C. § 405 (g), precludes reference to a 
magistrate. It was the Court’s reading of the habeas 
corpus statute, 28 U. S. C. § 2243, that formed the basis 
for the holding in Wingo v. Wedding.

Affirmed.

Mr . Just ice  Steve ns  took no part in the considera-
tion or decision of this case.
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MICHELIN TIRE CORP. v. WAGES, TAX 
COMMISSIONER, et  al .

CERTIORARI TO THE SUPREME COURT OF GEORGIA

No. 74-1396. Argued October 15, 1975—Decided January 14, 1976

Georgia’s assessment of a nondiscriminatory ad valorem property 
tax against petitioner’s inventory of imported tires maintained at 
its wholesale distribution warehouse in the State held not to be 
within the Import-Export Clause’s prohibition against States lay-
ing “any Imposts or Duties on Imports.” Low v. Austin, 13 Wall. 
29, overruled. Pp. 281-302.

(a) In the history of the Import-Export Clause, whose purposes 
were to commit to the Federal Government the exclusive power 
to regulate foreign commerce and the exclusive right to all 
revenues from imposts and duties on imports, and to assure the 
free flow of imported goods among the States by prohibiting the 
taxing of goods merely flowing through seaboard States to other 
States, there is nothing to suggest that a nondiscriminatory ad 
valorem property tax imposed on imported goods that are no 
longer in import transit was the type of exaction that was re-
garded as objectionable by the Framers of the Constitution. Pp. 
283-286.

(b) Such nondiscriminatory property taxation cannot affect the 
Federal Government’s exclusive regulation of foreign commerce, 
since such a tax does not fall on imports as such because of their 
place of origin and it cannot be used to create special protective 
tariffs or particular preferences for certain domestic goods or be 
applied selectively to encourage or discourage any importation in a 
manner inconsistent with federal regulation. P. 286.

(c) Nor will such taxation deprive the Federal Government of 
its exclusive right to all revenues from imposts and duties on 
imports, since that right by definition only extends to revenues 
from exactions of a particular category. Unlike imposts and 
duties, which are essentially taxes on the commercial privilege of 
bringing goods into a country, such property taxes are taxes by 
which a State apportions the cost of such services as police and 
fire protection among the beneficiaries according to their respective 
wealth, and there is no reason why an importer should not share
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these costs with his competitors handling domestic goods. Pp. 
286-288.

(d) Nor does such nondiscriminatory property taxation inter-
fere with the free flow of imported goods among the States. Im-
porters of goods destined for inland States can easily avoid such 
taxes by using modern transportation methods, and to the extent 
such taxation may increase the cost of goods purchased by “in-
land” consumers, the cost, which is the quid pro quo for benefits 
actually conferred by the taxing State, is one that ultimate con-
sumers should pay for. The prevention of exactions that are 
no more than transit fees that could otherwise be imposed due 
to the peculiar geographical situation of certain States may be 
secured by prohibiting the assessment of even nondiscriminatory 
property taxes on goods that are still in import transit. Pp. 
288-290.

(e) The Import-Export Clause, while not in terms excepting 
nondiscriminatory taxes with some impact on imports or exports, 
is not couched in terms of a broad prohibition of every “tax,” but 
only prohibits States from laying “Imposts or Duties,” which his-
torically connoted exactions directed only at imports or commercial 
activity as such. Pp. 290-293.

(f) Since prohibition of nondiscriminatory ad valorem property 
taxation would not further the objectives of the Import-Export 
Clause, only the clearest constitutional mandate should lead to a 
condemnation of such taxation, and the Clause’s terminology— 
“Imposts or Duties”—is sufficiently ambiguous as not to warrant 
a presumption that it was intended to embrace taxation that does 
not create the evils the Clause was specifically intended to elim-
inate. Pp. 293-294.

233 Ga. 712, 214 S. E. 2d 349, affirmed.

Bre nn an , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Stewa rt , Mar sha ll , Bla ck mun , Pow el l , and Rehn -
qu ist , JJ., joined. Whi te , J., filed an opinion concurring in the 
judgment, post, p. 302. Stev ens , J., took no part in the considera-
tion or decision of the case.

Earle B. May, Jr., argued the cause for petitioner. 
With him on the brief were F. M. Bird, Edward R. Kane, 
and E. A. Dominianni.

Hosea Alexander Stephens, Jr., argued the cause for 
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respondents. With him on the brief was Homer M. 
Stark*

Mr . Justi ce  Brennan  delivered the opinion of the 
Court.

Respondents, the Tax Commissioner and Tax Assessors 
of Gwinnett County, Ga., assessed ad valorem property 
taxes against tires and tubes imported by petitioner from 
France and Nova Scotia that were included on the assess-
ment dates in an inventory maintained at its whole-
sale distribution warehouse in the county. Petitioner 
brought this action for declaratory and injunctive 
relief in the Superior Court of Gwinnett County, alleg-
ing that with the exception of certain passenger tubes 
that had been removed from the original shipping car-
tons,1 the ad valorem property taxes assessed against

*Curt T. Schneider, Attorney General, and Jonathan P. Small 
and Clarence J. Malone, Assistant Attorneys General, filed a brief 
for the State of Kansas et al. as amici curiae urging affirmance.

Briefs of amici curiae were filed by Arthur K. Bolton, Attorney 
General, Robert S. Stubbs II, Chief Deputy Attorney General, 
Richard L. Chambers, Deputy Attorney General, H. Perry Michael, 
Senior Assistant Attorney General, and David A. Runnion, Assistant 
Attorney General, for the State of Georgia; by William J. Brown, 
Attorney General, and John C. Duffy, Jr., Assistant Attorney Gen-
eral, for the Tax Commissioner of Ohio; and by John H. Larson, 
James Dexter Clark, Jonathan Day, Leonard Putnam, Richard W. 
Marston, Richard J. Moore, Robert M. Wash, Douglas J. Maloney, 
Adrian Kuyper, Ray T. Sullivan, Jr., John B. Heinrich, William 
Sabourin, George P. Kading, William M. Siegel, Byron D. Athan, 
Robert A. Rehberg, Thomas B. Sawyer, Calvin E. Baldwin, Charles 
R. Mack, Joseph Kase, Jr., Thomas M. O’Connor, and John J. 
Doherty for the county of Los Angeles, California, et al.

1 Petitioner’s complaint conceded the taxability of certain pas-
senger tubes that had been removed from the original shipping 
cartons. These had a value of $633.92 on the assessment date 
January 1, 1972, and of $664.22 on the assessment date January 1, 
1973. The tax for 1972 on the tubes was $8.03 and for 1973 was 
$8.73.
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its inventory of imported tires and tubes were 
prohibited by Art. I, § 10, cl. 2, of the Constitution, which 
provides in pertinent part: “No State shall, without the 
Consent of the Congress, lay any Imposts or Duties on 
Imports or Exports, except what may be absolutely nec-
essary for executing its inspection Laws . . . .” After 
trial, the Superior Court granted the requested declara-
tory and injunctive relief. On appeal, the Supreme 
Court of Georgia affirmed in part and reversed in part, 
agreeing that the tubes in the corrugated shipping car-
tons were immune from ad valorem taxation, but holding 
that the tires had lost their status as imports and had 
become subject to such taxation because they had been 
mingled with other tires imported in bulk, sorted, and 
arranged for sale. 233 Ga. 712, 214 S. E. 2d 349 (1975). 
We granted certiorari, 422 U. S. 1040 (1975). The only 
question presented is whether the Georgia Supreme Court 
was correct in holding that the tires were subject to the 
ad valorem property tax.2 We affirm without addressing 
the question whether the Georgia Supreme Court was 
correct in holding that the tires had lost their status as 
imports. We hold that, in any event, Georgia’s assess-
ment of a nondiscriminatory ad valorem property tax 
against the imported tires is not within the constitutional 
prohibition against laying “any Imposts or Duties on Im-
ports . . .” and that insofar as Low v. Austin, 13 Wall. 29 
(1872) is to the contrary, that decision is overruled.

I
Petitioner, a New York corporation qualified to do 

business in Georgia, operates as an importer and whole-

2 The respondents did not cross-petition from the affirmance of 
the holding of the Superior Court that the tubes in the corrugated 
shipping cartons were immune from the tax, and that holding is 
therefore not before us for review.
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sale distributor in the United States of automobile and 
truck tires and tubes manufactured in France and Nova 
Scotia by Michelin Tires, Ltd. The business is operated 
from distribution warehouses in various parts of the 
country. Distribution and sale of tires and tubes from 
the Gwinnett County warehouse is limited to the 250- 
300 franchised dealers with whom petitioner does all 
of its business in six southeastern States. Some 25% 
of the tires and tubes are manufactured in and imported 
from Nova Scotia, and are brought to the United States 
in tractor-driven, over-the-road trailers packed and sealed 
at the Nova Scotia factory. The remaining 75% of the 
imported tires and tubes are brought to the United 
States by sea from France and Nova Scotia in sea vans 
packed and sealed at the foreign factories. Sea vans are 
essentially over-the-road trailers from which the wheels 
are removed before being loaded aboard ship. Upon ar-
rival of the ship at the United States port of entry, the 
vans are unloaded, the wheels are replaced, and the vans 
are tractor-hauled to petitioner’s distribution warehouse 
after clearing customs upon payment of a 4% import 
duty.

The imported tires, each of which has its own 
serial number, are packed in bulk into the trailers and 
vans, without otherwise being packaged or bundled. 
They lose their identity as a unit, however, when un-
loaded from the trailers and vans at the distribution 
warehouse. When unloaded they are sorted by size 
and style, without segregation by place of manufac-
ture, stacked on wooden pallets each bearing four 
stacks of five tires of the same size and style, and 
stored in pallet stacks of three pallets each. This is 
the only processing required or performed to ready the 
tires for sale and delivery to the franchised dealers.

Sales of tires and tubes from the Gwinnett County
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distribution warehouse to the franchised dealers average 
4,000-5,000 pounds per sale. Orders are filled without 
regard to the shipments in which the tires and tubes 
arrived in the United States or the place of their manu-
facture. Delivery to the franchised dealers is by common 
carrier or customer pickup.

II
Both Georgia courts addressed the question whether, 

without regard to whether the imported tires had lost 
their character as imports, Georgia’s nondiscriminatory 
ad valorem tax fell within the constitutional prohibition 
against the laying by States of “any Imposts or Duties 
on Imports . . . .” The Superior Court expressed strong 
doubts that the ad valorem tax fell within the prohi-
bition but concluded that it was bound by this Court’s 
decisions to the contrary. The Superior Court stated:

“While it would seem that where said tires and 
tubes have been placed in [petitioner’s] general 
inventory for the purpose of sale to its customers,... 
such inventory should be taxed to the same extent 
as any other inventory of any other business in 
Gwinnett County, and the Court would so hold if 
supported by the law, it is clear that where the 
property is imported for resale it retains its import 
exemption from ad valorem taxes until after such 
sale,” “[for] [t]he immunity of imported goods 
from local taxation includes immunity from local 
ad valorem property taxes; Hooven & Allison Com-
pany v. Evatt, 324 U. S. 652; Low v. Austin, 80 U. S. 
29.” Pet. for Cert., App. A-4, A-3.

Similarly, the Georgia Supreme Court stated, 233 Ga., 
at 722, 214 S. E. 2d, at 355:

“[Petitioners] argue that an annual ad valorem 
tax is not a tax on imports within the meaning of 
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the federal constitutional provision. We reject this 
argument on the basis of the above-cited authority. 
[E. g., Low v. Austin.]”

Low v. Austin, supra, is the leading decision of this 
Court holding that the States are prohibited by the Im-
port-Export Clause from imposing a nondiscriminatory 
ad valorem property tax on imported goods until they lose 
their character as imports and become incorporated into 
the mass of property in the State. The Court there re-
viewed a decision of the California Supreme Court that 
had sustained the constitutionality of California’s non-
discriminatory ad valorem tax on the ground that the 
Import-Export Clause only prohibited taxes upon the 
character of the goods as imports and therefore did not 
prohibit nondiscriminatory taxes upon the goods as prop-
erty. See 13 Wall., at 30-31. This Court reversed on 
its reading of the seminal opinion construing the Import- 
Export Clause, Brown v. Maryland, 12 Wheat. 419 
(1827), as holding that “[w]hilst retaining their character 
as imports, a tax upon them, in any shape, is within the 
constitutional prohibition.” 13 Wall., at 34.

Scholarly analysis has been uniformly critical of Low 
v. Austin. It is true that Mr. Chief Justice Marshall, 
speaking for the Court in Brown v. Maryland, supra, at 
442, said that “while [the thing imported remains] 
the property of the importer, in his warehouse, in the 
original form or package in which it was imported, a tax 
upon it is too plainly a duty on imports to escape the 
prohibition in the constitution.” Commentators have 
uniformly agreed that Low v. Austin misread this dictum 
in holding that the Court in Brown included nondis-
criminatory ad valorem property taxes among prohibited 
“imposts” or “duties,” for the contrary conclusion is 
plainly to be inferred from consideration of the specific 
abuses which led the Framers to include the Import-
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Export Clause in the Constitution. See, e. g., Powell, 
State Taxation of Imports—When Does an Import Cease 
to Be an Import?, 58 Harv. L. Rev. 858 (1945); Note, 
The Supreme Court, 1958 Term, 73 Harv. L. Rev. 126, 
176 (1959); Early & Weitzman, A Century of Dissent: 
The Immunity of Goods Imported for Resale From Non- 
discriminatory State Personal Property Taxes, 7 Sw. U. 
L. Rev. 247 (1975); Dakin, The Protective Cloak of the 
Export-Import Clause: Immunity for the Goods or Im-
munity for the Process?, 19 La. L. Rev. 747 (1959).

Our independent study persuades us that a nondis- 
criminatory ad valorem property tax is not the type of 
state exaction which the Framers of the Constitution or 
the Court in Brown had in mind as being an “impost” or 
“duty” and that Low v. Austin's reliance upon the Brown 
dictum to reach the contrary conclusion was misplaced.

Ill
One of the major defects of the Articles of Confeder-

ation, and a compelling reason for the calling of the 
Constitutional Convention of 1787, was the fact that the 
Articles essentially left the individual States free to bur-
den commerce both among themselves and with foreign 
countries very much as they pleased. Before 1787 it 
was commonplace for seaboard States with port facilities 
to derive revenue to defray the costs of state and local 
governments by imposing taxes on imported goods des-
tined for customers in other States. At the same time, 
there was no secure source of revenue for the central gov-
ernment. James Madison, in his Preface to Debates in 
the Convention of 1787, 3 M. Farrand, The Records of the 
Federal Convention of 1787, p. 542 (1911) (hereafter 
Farrand), provides a graphic description of the situation:

“The other source of dissatisfaction was the pecu-
liar situation of some of the States, which having no 
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convenient ports for foreign commerce, were subject 
to be taxed by their neighbors, thro whose ports, 
their commerce was carryed on. New Jersey, placed 
between Phila. & N. York, was likened to a Cask 
tapped at both ends: and N. Carolina between 
Virga. & S. Carolina to a patient bleeding at both . 
Arms. The Articles of Confederation provided no 
remedy for the complaint: which produced a strong 
protest on the part of N. Jersey; and never ceased 
to be a source of dissatisfaction & discord, until 
the new Constitution, superseded the old.” 3

And further, id., at 546-548:
“Rh. I. was the only exception to a compliance with 
the recommendation from Annapolis [to have a 
Const. Convention], well known to have been 
swayed by an obdurate adherence to an advantage 
which her position gave her of taxing her neighbors 
thro’ their consumption of imported supplies, an 
advantage which it was foreseen would be taken 
from her by a revisal of the Articles of Confederation.

“The same want of a general power over Com-

3 Madison noted the States’ aversion to the transfer of power to 
a central government “notwithstanding the urgent demands of the 
Federal Treasury; the glaring inadequacy of the authorized mode 
of supplying it, the rapid growth of anarchy in the Fedl. System, 
and the animosity kindled among its members by their conflict-
ing regulations.” 3 Farrand 544. See also, e. g., 1 id., at 19 
(Mr. Randolph’s comments concerning defects of Articles of 
Confederation); id., at 462 (Mr. Ghorum, in explaining why small 
States should not object to the formation of the Union, notes: 
“Should a separation of the States take place, the fate of N. Jersey 
wd. be worst of all. She has no foreign commerce & can have 
but little. Pa. & N. York will continue to levy taxes on her 
consumption”); 3 id., at 328-329 (Mr. Madison’s remarks during 
debate at the Virginia Convention).
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merce led to an exercise of this power separately, by 
the States, wch not only proved abortive, but en-
gendered rival, conflicting and angry regulations. 
Besides the vain attempts to supply their respective 
treasuries by imposts, which turned their commerce 
into the neighbouring ports, and to co-erce a relaxa-
tion of the British monopoly of the W. Indn. navi-
gation, which was attemted by Virga. . . . the States 
having ports for foreign commerce, taxed & irri-
tated the adjoining States, trading thro’ them, as 
N. Y. Pena. Virga. & S-Carolina.”

The Framers of the Constitution thus sought to alle-
viate three main concerns by committing sole power to 
lay imposts and duties on imports in the Federal Gov-
ernment, with no concurrent state power: the Federal 
Government must speak with one voice when regulat-
ing commercial relations with foreign governments, and 
tariffs, which might affect foreign relations, could not 
be implemented by the States consistently with that ex-
clusive power;4 import revenues were to be the major 
source of revenue of the Federal Government and should 
not be diverted to the States;5 and harmony among 
the States might be disturbed unless seaboard States, with 
their crucial ports of entry, were prohibited from levying 
taxes on citizens of other States by taxing goods merely 

4 See, e. g., Brown v. Maryland, 12 Wheat. 419, 439 (1827); Cook 
v. Pennsylvania, 97 U. S. 566, 574 (1878); Y oungstown Sheet & Tube 
Co. v. Bowers, 358 U. S. 534, 555-556 (1959) (Frankfurter, J., dis-
senting); The Federalist Nos. 11 (Hamilton), 12 (Hamilton), 42 
(Madison), 44 (Madison); 2 Farrand 135, 157-158, 169 (notes of 
Committee of Detail); id., at 441; 3 id., at 520-521 (letter of 
James Madison to Professor Davis); id., at 547-548.

5 See, e. g., Brown v. Maryland, supra, at 439; Youngstown Sheet
& Tube Co. n . Bowers, supra, at 556 (Frankfurter, J., dissenting); 
The Federalist No. 12.
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flowing through their ports to the other States not situ-
ated as favorably geographically.6

Nothing in the history of the Import-Export Clause 
even remotely suggests that a nondiscriminatory ad 
valorem property tax which is also imposed on imported 
goods that are no longer in import transit was the type 
of exaction that was regarded as objectionable by the 
Framers of the Constitution. For such an exaction, 
unlike discriminatory state taxation against imported 
goods as imports, was not regarded as an impediment 
that severely hampered commerce or constituted a form 
of tribute by seaboard States to the disadvantage of the 
other States.

It is obvious that such nondiscriminatory property 
taxation can have no impact whatsoever on the Federal 
Government’s exclusive regulation of foreign commerce, 
probably the most important purpose of the Clause’s 
prohibition. By definition, such a tax does not fall on 
imports as such because of their place of origin. It can-
not be used to create special protective tariffs or par-
ticular preferences for certain domestic goods, and it 
cannot be applied selectively to encourage or discourage 
any importation in a manner inconsistent with federal 
regulation.

Nor will such taxation deprive the Federal Govern-
ment of the exclusive right to all revenues from imposts 
and duties on imports and exports, since that right by 
definition only extends to revenues from exactions of a 
particular category; if nondiscriminatory ad valorem 
taxation is not in that category, it deprives the Federal

6 See, e. g., Brown n . Maryland, supra, at 440; Cook v. Pennsyl-
vania, supra, at 574; Youngstown Sheet & Tube Co. n . Bowers, 
supra, at 545; id., at 556-557 (Frankfurter, J., dissenting); 2 
Farrand 441-442, 589 ; 3 id., at 519 (letter of Janies Madison to 
Professor Davis).
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Government of nothing to which it is entitled. Unlike 
imposts and duties, which are essentially taxes on the 
commercial privilege of bringing goods into a country, 
such property taxes are taxes by which a State appor-
tions the cost of such services as police and fire protec-
tion among the beneficiaries according to their respec-
tive wealth; there is no reason why an importer should 
not bear his share of these costs along with his competi-
tors handling only domestic goods. The Import-Export 
Clause clearly prohibits state taxation based on the for-
eign origin of the imported goods, but it cannot be read 
to accord imported goods preferential treatment that 
permits escape from uniform taxes imposed without re-
gard to foreign origin for services which the State sup-
plies. See, e. g., May v. New Orleans, 178 U. S. 496, 
502-504, 507-509 (1900). It may be that such taxa-
tion could diminish federal impost revenues to the ex-
tent its economic burden may discourage purchase or 
importation of foreign goods. The prevention or avoid-
ance of this incidental effect was not, however, even re-
motely an objective of the Framers in enacting the pro-
hibition. Certainly the Court in Brown did not think 
so. See 12 Wheat., at 443-444. Taxes imposed after 
an initial sale, after the breakup of the shipping pack-
ages, or the moment goods imported for use are com-
mitted to current operational needs are also all likely 
to have an incidental effect on the volume of goods 
imported; yet all are permissible. See, e. g., Waring n . 
The Mayor, 8 Wall. 110 (1869) (taxation after initial 
sale); May v, New Orleans, supra (taxation after break-
up of shipping packages); Youngstown Sheet & Tube 
Co. v. Bowers, 358 U. S. 534 (1959) (taxation of goods 
committed to current operational needs by manufac-
turer). What those taxes and nondiscriminatory ad 
valorem property taxes share, it should be emphasized, is 
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the characteristic that they cannot be selectively imposed 
and increased so as substantially to impair or prohibit 
importation.7

Finally, nondiscriminatory ad valorem property taxes 
do not interfere with the free flow of imported goods 
among the States, as did the exactions by States under 
the Articles of Confederation directed solely at imported 
goods. Indeed, importers of goods destined for inland 
States can easily avoid even those taxes in today’s world. 
Modem transportation methods such as air freight and 
containerized packaging, and the development of rail-
roads and the Nation’s internal waterways, enable im-
portation directly into the inland States. Petitioner, 
for example, operates other distribution centers from 
wholesale warehouses in inland States. Actually, a 
quarter of the tires distributed from petitioner’s Georgia 
warehouse are imported interstate directly from Canada. 
To be sure, allowance of nondiscriminatory ad valorem 
property taxation may increase the cost of goods pur-
chased by “inland” consumers.8 But as already noted,

7 Of course, discriminatory taxation in such circumstances is not 
inconceivable. For example, a State could pass a law which only 
taxed the retail sale of imported goods, while the retail sale of domes-
tic goods was not taxed. Such a tax, even though operating after an 
“initial sale” of the imports would, of course, be invalidated as a 
discriminatory imposition that was, in practical effect, an impost. 
Nothing in the opinion in Brown n . Maryland should suggest other-
wise. The Court in Brown merely presumed that at these later 
stages of commercial activity, state impositions would not be dis-
criminatory. But merely because Brown would have authorized a 
nondiscriminatory charge on even an importer’s use of the services of 
a public auctioneer, see 12 Wheat., at 443, does not mean that it 
would have disapproved the holding of Cook n . Pennsylvania, 97 
U. S. 566 (1878), which invalidated a tax on the sale of goods by 
auction that discriminated against foreign goods.

8 Of course, depending on the relevant competition from domestic 
goods, an importer may be forced to absorb some of these ad valorem 
property assessments rather than passing them on to consumers.
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such taxation is the quid pro quo for benefits actually 
conferred by the taxing State. There is no reason why 
local taxpayers should subsidize the services used by the 
importer; ultimate consumers should pay for such 
services as police and fire protection accorded the goods 
just as much as they should pay transportation costs 
associated with those goods.9 An evil to be prevented 

9 Cooley v. Board of Wardens of Port of Philadelphia, 12 How. 
299 (1852), upheld pilotage fees imposed by the city of Phila-
delphia. It expressly rejected the argument that these fees were 
prohibited "imposts or duties,” id., at 314:
“[The Import-Export Clause] was intended to operate upon sub-
jects actually existing and well understood when the constitution was 
formed. Imposts and duties on imports, exports, and tonnage were 
then known to the commerce of a civilized world to be as distinct 
from fees and charges for pilotage, and from the penalties by which 
commercial States enforced their pilot-laws, as they were from 
charges for wharfage or towage, or any other local port-charges for 
services rendered to vessels or cargoes; and to declare that such pilot-
fees or penalties are embraced within the words imposts or duties on 
imports, exports, or tonnage, would be to confound things essentially 
different, and which must have been known to be actually different 
by those who used this language. It cannot be denied that a tonnage 
duty, or an impost on imports or exports, may be levied under the 
name of pilot dues or penalties; and certainly it is the thing, and not 
the name, which is to be considered. But, having previously stated 
that, in this instance, the law complained of does not pass the ap-
propriate line which limits laws for the regulation of pilots and 
pilotage, the suggestion, that this law levies a duty on tonnage or on 
imports or exports, is not admissible; and, if so, it also follows, that 
this law is not repugnant to the first clause of the eighth section 
of the first article of the constitution, which declares that all duties, 
imposts, and excises shall be uniform throughout the United States; 
for, if it is not to be deemed a law levying a duty, impost, or excise, 
the want of uniformity throughout the United States is not objection-
able. Indeed, the necessity of conforming regulations of pilotage to 
the local peculiarities of each port, and the consequent impossibility 
of having its charges uniform throughout the United States, would be 
sufficient of itself to prove that they could not have been intended 
to be embraced within this clause of the constitution; for it cannot
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by the Import-Export Clause was the levying of taxes 
which could only be imposed because of the peculiar 
geographical situation of certain States that enabled 
them to single out goods destined for other States. In 
effect, the Clause was fashioned to prevent the imposi-
tion of exactions which were no more than transit fees 
on the privilege of moving through a State.10 A non-
discriminatory ad valorem property tax obviously stands 
on a different footing, and to the extent there is any 
conflict whatsoever with this purpose of the Clause, it 
may be secured merely by prohibiting the assessment of 
even nondiscriminatory property taxes on goods which are 
merely in transit through the State when the tax is 
assessed.11

Admittedly, the wording of the prohibition of the 
Import-Export Clause does not in terms except nondis-
criminatory taxes with some impact on imports or ex-
ports. But just as clearly, the Clause is not written in 
terms of a broad prohibition of every “tax.” The pro-
hibition is only against States laying “Imposts or Duties” 
on “Imports.” By contrast, Congress is empowered to 
“lay and collect Taxes, Duties, Imposts, and Excises,” 
which plainly lends support to a reading of the Import- 
Export Clause as not prohibiting every exaction or “tax” 
which falls in some measure on imported goods. In-
deed, Professor Crosskey makes a persuasive demon-

be supposed uniformity was required, when it must have been known 
to be impracticable.”
Such fees, of course, would nevertheless likely increase the cost of 
the goods being imported. Thus more than a mere cost impact 
on imported goods is required before an exaction can be deemed to 
fall within the Clause’s prohibition.

10 See, e. g., License Cases, 5 How. 504, 575-576 (1847) (Taney, 
C. J.).

11 Such an assessment would also be invalid under traditional Com-
merce Clause analysis.
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stration that the words “imposts” and “duties” as used 
in 1787 had meanings well understood to be exactions 
upon imported goods as imports. “Imposts” were like 
customs duties, that is, charges levied on imports at the 
time and place of importation. “Duties” was a broader 
term embracing excises as well as customs duties, and 
probably only capitation, land, and general property 
exactions were known by the term “tax” rather than 
the term “duty.” 1 W. Crosskey, Politics and the Con-
stitution in the History of the United States 296- 
297 (1953).12 The characteristic common to both “im-

12 In 2 Farrand 305, the following is reported as having occurred 
during the debate on the last draft of the Tax Clause submitted by 
the Committee of Detail:

“Mr. L. Martin asked what was meant by the Committee of de-
tail (in the expression) ‘duties’ and ‘imposts.’ If the meaning 
were the same, the former was unnecessary; if different, the mat-
ter ought to be made clear.

“Mr. Wilson, duties are applicable to many objects to which the 
word imposts does not relate. The latter are appropriated to com-
merce; the former extend to a variety of objects, as stamp duties 
&c.”
Subsequently, Mr. Martin also stated in his “Genuine Information” 
delivered to the Maryland Legislature, see 3 Farrand 203-204:

“By the eighth section of this article, Congress is to have power to 
lay and collect taxes, duties, imposts, and excises. When we met in 
convention after our adjournment, to receive the report of the com-
mittee of detail, the members of that committee were requested to 
inform us, what powers were meant to be vested in Congress by the 
word duties in this section, since the word imposts extended to 
duties on goods imported, and by another part of the system no 
duties on exports were to be laid. In answer to this inquiry, we 
were informed, that it was meant to give the general government the 
power of laying stamp duties on paper, parchment, and vellum. . . . 
By the power to lay and collect imposts, they may impose duties 
on any or every article of commerce imported into these States, to 
what amount they please. By the power to lay excises, a power 
very odious in its nature, since it authorizes officers to go into your 
houses, your kitchens, your cellars, and to examine into your private
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posts” and “duties” was that they were exactions directed 
at imports or commercial activity as such and, as im-
posed by the seaboard States under the Articles of Con-

concems, the Congress may impose duties on every article of use 
or consumption,—on the food that we eat, on the liquors we drink, 
on the clothes that we wear, the glass which enlightens our houses, 
or the hearths necessary for our warmth and comfort. By the power 
to lay and collect taxes, they may proceed to direct taxation on 
every individual, either by a capitation tax on their heads, or an 
assessment on their property. By this part of the section there-
fore, the government has power to lay what duties they please on 
goods imported; to lay what duties they please, afterwards, on 
whatever we use or consume; to impose stamp duties to what amount 
they please, and in whatever case they please; afterwards to impose 
on the people direct taxes, by capitation tax, or by assessment, to 
what amount they choose . . . .”

A similar recognition that commercial “imposts” do not encom-
pass property “taxes” appears in The Federalist No. 12, pp. 80-81, 
84 (Bourne ed. 1947):
“It is evident from the state of the country, from the habits 
of the people, from the experience we have had on the point itself, 
that it is impracticable to raise any very considerable sums by direct 
taxation. Tax laws have in vain been multiplied; new methods to 
enforce the collection have in vain been tried; the public expectation 
has been uniformly disappointed, and the treasuries of the States 
have remained empty. The popular system of administration in-
herent in the nature of popular government, coinciding with the 
real scarcity of money incident to a languid and mutilated state of 
trade, has hitherto defeated every experiment for extensive collec-
tions, and has at length taught the different legislatures the folly 
of attempting them.

“No person acquainted with what happens in other countries will 
be surprised at this circumstance. In so opulent a nation as that 
of Britain, where direct taxes from superior wealth must be much 
more tolerable, and, from the vigor of the government, much more 
practicable, than in America, far the greatest part of the national 
revenue is derived from taxes of the indirect kind, from imposts, and 
from excises. Duties on imported articles form a large branch of 
this latter description.

“In America, it is evident that we must a long time depend for
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federation, were purposefully employed to regulate in-
terstate and foreign commerce and tax States situated 
less favorably geographically.

In any event, since prohibition of nondiscriminatory 
ad valorem property taxation would not further the ob-
jectives of the Import-Export Clause, only the clearest 
constitutional mandate should lead us to condemn such 
taxation. The terminology employed in the Clause— 
“Imposts or Duties”—is sufficiently ambiguous that we 
decline to presume it was intended to embrace taxation

the means of revenue chiefly on such duties. In most parts of it, 
excises must be confined within a narrow compass. The genius of 
the people will ill brook the inquisitive and peremptory spirit of 
excise laws. The pockets of the farmers, on the other hand, will 
reluctantly yield but scanty supplies, in the unwelcome shape of 
impositions on their houses and lands; and personal property is too 
precarious and invisible a fund to be laid hold of in any other way 
than by the imperceptible agency of taxes on consumption.

“... A nation cannot long exist without revenues. Destitute of this 
essential support, it must resign its independence, and sink into the 
degraded condition of a province. This is an extremity to which 
no government will of choice accede. Revenue, therefore, must be 
had at all events. In this country, if the principal part be not 
drawn from commerce, it must fall with oppressive weight upon 
land. It has been already intimated that excises, in their true 
signification, are too little in unison with the feelings of the people, 
to admit of great use being made of that mode of taxation; nor, 
indeed, in the States where almost the sole employment is agriculture, 
are the objects proper for excise sufficiently numerous to permit very 
ample collections in that way. Personal estate (as has been before 
remarked), from the difficulty in tracing it, cannot be sub-
jected to large contributions, by any other means than by taxes on 
consumption.”
See also, e. g., The Federalist Nos. 30,32,35,36; T. Cooley, The Gen-
eral Principles of Constitutional Law in the United States c. V, § 3, 
e. VII, § 14 (Bruce ed. 1931); 2 J. Story, Commentaries on the 
Constitution of the United States §§ 946-950,954,1013-1014 (1833); 
n. 9, supra.
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that does not create the evils the Clause was specifically 
intended to eliminate.

IV
The Court in Low v. Austin nevertheless expanded the 

prohibition of the Clause to include nondiscriminatory 
ad valorem property taxes, and did so with no analysis, 
but with only the statement that Brown n . Maryland had 
marked the line “where the power of Congress over the 
goods imported ends, and that of the State begins, with as 
much precision as the subject admits.” 13 Wall., at 32. 
But the opinion in Brown v. Maryland cannot properly be 
read to propose such a broad definition of “imposts” or 
“duties.” The tax there held to be prohibited by the 
Import-Export Clause was imposed under a Maryland 
statute that required importers of foreign goods, and 
wholesalers selling the same by bale or package, to obtain 
a license and pay a $50 fee therefor, subject to certain 
forfeitures and penalties for noncompliance. The im-
porters contested the validity of the statute, arguing that 
the license was a “palpable evasion” of the Import- 
Export Clause because it was essentially equivalent to 
a duty on imports. They contended that asserted dif-
ferences between the license fee and a tax directly im-
posed on imports were more formal than substantial: 
the privilege of bringing the goods into the country 
could not realistically be divorced from the privilege of 
selling the goods, since the power to prohibit sale would 
be the power to prohibit importation, 12 Wheat., at 422; 
the payment of the tax at the time of sale rather than 
at the time of importation would be irrelevant since it 
would still be a tax on the same privilege at either time, 
id., at 423; and the fact that a license operates on the 
person of the importer while the duty operates on the 
goods themselves is irrelevant in that either levy would 
directly increase the cost of the goods, ibid. Since the
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power to impose a license on importers would also en-
tail a power to price them out of the market or prohibit 
them entirely, the importers concluded that such a power 
must be repugnant to the exclusive federal power to 
regulate foreign commerce, id., at 423-425.

The Attorney General of Maryland, Roger Taney, 
later Chief Justice, defended the constitutionality of 
Maryland’s law. He argued that the fee was not a 
prohibited “impost” or “duty” because the license fee 
was not a tax upon the imported goods, but on the im-
porters, a tax upon the occupation and nothing more, 
and the Import-Export Clause prohibited only exactions 
on the right of importation and not an exaction upon 
the occupation of importers. He contended that, in 
any event, the Clause, if not read as prohibiting only 
exactions on the right of importation, but, more broadly, 
as also prohibiting exactions on goods imported, would 
necessarily immunize imports from all state taxation at 
any time. Moreover, if the privilege of selling is a con-
comitant of the privilege of importing, the argument 
proved too much; the importer could sell free of regu-
lation by the States in any place and in any manner, 
even importing free of regulations concerning the bring-
ing of noxious goods into the city, or auctioning the 
goods in public warehouses, or selling at retail or as a 
traveling peddler, activities that had traditionally been 
subject to state regulation and taxation.

The Court in Brown refused to define “imposts” or 
“duties” comprehensively, since the Maryland statute 
presented only the question “whether the legislature of 
a State can constitutionally require the importer of for-
eign articles to take out a license from the State, before 
he shall be permitted to sell a bale or package so im-
ported.” 12 Wheat., at 436. However, in holding that 
the Maryland license fee was within prohibited “im-
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posts, or duties on imports . . .” the Court significantly 
characterized an impost or duty as “a custom or a tax 
levied on articles brought into a country,” id., at 437, 
although also holding that, while normally levied before 
the articles are permitted to enter, the exactions are no 
less within the prohibition if levied upon the goods as 
imports after entry; since “imports” are the goods im-
ported, the prohibition of imposts or duties on “imports” 
was more than a prohibition of a tax on the act of impor-
tation; it “extends to a duty levied after [the thing 
imported] has entered the country,” id., at 438. And 
since the power to prohibit sale of an article is the power 
to prohibit its introduction into the country, the privi-
lege of sale must be a concomitant of the privilege of 
importation, and licenses on the right to sell must there-
fore also fall within the constitutional prohibition. Id., 
at 439.

Taney’s argument was persuasive, however, to the 
extent that the Court was prompted to declare that 
“the words of the prohibition ought not to be pressed 
to their utmost extent; ... in our complex system, the 
object of the powers conferred on the government of the 
Union, and the nature of the often conflicting powers 
which remain in the States, must always be taken into 
view .... [T]here must be a point of time when the 
prohibition ceases, and the power of the State to tax com-
mences ....” Id., at 441.

The Court stated that there were two situations in 
which the prohibition would not apply. One was the 
case of a state tax levied after the imported goods had 
lost their status as imports. The Court devised an 
evidentiary tool, the “original package” test, for use in 
making that determination. The formula was: “It is 
sufficient for the present to say, generally, that when 
the importer has so acted upon the thing imported,
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that it has become incorporated and mixed up with 
the mass of property in the country, it has, perhaps, 
lost its distinctive character as an import, and has be-
come subject to the taxing power of the State; but while 
remaining the property of the importer, in his ware-
house, in the original form or package in which it was 
imported, a tax upon it is too plainly a duty on imports 
to escape the prohibition in the constitution.” Id., at 
441-442. “It is a matter of hornbook knowledge that 
the original package statement of Justice Marshall was 
an illustration, rather than a formula, and that its ap-
plication is evidentiary, and not substantive . . . .” 
Galveston v. Mexican Petroleum Corp., 15 F. 2d 208 
(SD Tex. 1926).

The other was the situation of particular significance 
to our decision of this case, that is, when the particular 
state exaction is not a prohibited “impost” or “duty.” 
The Court first stated its view of the characteristics of 
prohibited state levies. It said that the obvious clue 
was the express exception of the Import-Export Clause 
authorizing “imposts or duties” that “may be absolutely 
necessary for executing [the State’s] inspection Laws.” 
“[T]his exception,” said the Court, “in favour of duties 
for the support of inspection laws, goes far in proving that 
the framers of the constitution classed taxes of a similar 
character with those imposed for the purposes of inspec-
tion, with duties on imports and exports, and supposed 
them to be prohibited.” 12 Wheat., at 438 (emphasis 
supplied). The characteristic of the prohibited levy, the 
Court said later in the opinon—illustrated by the Mary-
land license tax—was that “the tax intercepts the im-
port, as an import, in its way to become incorporated 
with the general mass of property, and denies it the privi-
lege of becoming so incorporated until it shall have con-
tributed to the revenue of the State.” Id., at 443 (em-
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phasis supplied). The Court illustrated the kinds of state 
exactions that in its view fell without the prohibition 
as examples of neutral and nondiscriminatory taxation: 
a tax on itinerant peddlers, a service charge for the use 
of a public auctioneer, a property tax on plate or furni-
ture personally used by the importer. These could not 
be considered within the constitutional prohibition be-
cause they were imposed without regard to the origin 
of the goods taxed. Id., at 443, 444. In contrast, the 
Maryland exaction in question was a license fee which 
singled out imports, and therefore was prohibited be-
cause “the tax intercepts the import, as an import, in 
its way to become incorporated with the general mass of 
property.” Id., at 443. (Emphasis supplied.)

Thus, it is clear that the Court’s view in Brown was 
that merely because certain actions taken by the importer 
on his imported goods would so mingle them with the 
common property within the State as to “lose their 
distinctive character as imports” and render them subject 
to the taxing power of the State, did not mean that in the 
absence of such action, no exaction could be imposed on 
the goods. Rather, the Court clearly implied that the 
prohibition would not apply to a state tax that treated 
imported goods in their original packages no differently 
from the “common mass of property in the country”; 
that is, treated it in a manner that did not depend on 
the foreign origins of the goods.

Despite the language and objectives of the Import- 
Export Clause, and despite the limited nature of the 
holding in Brown v. Maryland, the Court in Low v. 
Austin ignored the warning that the boundary be-
tween the power of States to tax persons and property 
within their jurisdictions and the limitations on the 
power of the States to impose imposts or duties with 
respect to “imports” was a subtle and difficult line which
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must be drawn as the cases arise. Low v. Austin also 
ignored the cautionary remark that, for those reasons, it 
“might be premature to state any rule as being universal 
in its application.” 12 Wheat., at 441. Although it was 
“sufficient” in the context of Maryland’s license tax on 
the right to sell imported goods to note that a tax im-
posed directly on imported goods which have not been 
acted upon in any way would clearly fall within the 
constitutional prohibition, that observation did not 
apply, as the foregoing analysis indicates, to a state tax 
which treated those same goods without regard to the 
fact of their foreign origin.

Low v. Austin compounded the error in misreading 
the Brown opinion by the further error of misreading 
the views of Mr. Chief Justice Taney as expressed in his 
opinion in the License Cases, 5 How. 504 (1847) (six 
Justices wrote separately in the cases). As already ob-
served, when the Chief Justice was Attorney General of 
Maryland he argued Brown v. Maryland for the State. 
He had argued that the Maryland license fee requirement 
fell upon the importer, not the imported goods, and 
therefore fell without the Import-Export Clause’s pro-
hibition against imposts or duties on “imports.” In the 
License Cases he observed that “further and more mature 
reflection has convinced me that the rule laid down [in 
Brown v. Maryland] is a just and safe one, and perhaps 
the best that could have been adopted for preserving 
the right of the United States on the one hand, and of 
the States on the other, and preventing collision between 
them. The question, I have already said, was a very 
difficult one for the judicial mind. In the nature of 
things, the line of division is in some degree vague and 
indefinite, and I do not see how it could be drawn more 
accurately and correctly, or more in harmony with the 
obvious intention and object of this provision in the 
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constitution. Indeed, goods imported, while they re-
main in the hands of the importer, in the form and 
shape in which they were brought into the country, can 
in no just sense be regarded as a part of that mass of 
property in the State usually taxed for the support of 
the State government.” 5 How., at 575.

Low v. Austin quoted this excerpt, 13 Wall., at 33-34, 
as supporting the holding, id., at 34, that “a tax upon 
[imported goods], in any shape, is within the constitu-
tional prohibition.” But Mr. Chief Justice Taney said 
much more in his opinion in the License Cases, and what 
he said further makes crystal clear that the prohibition 
applied only to state exactions upon imports as imports 
and did not apply to nondiscriminatory ad valorem prop-
erty taxes. For, continuing his analysis in the very para-
graph from which Low v. Austin excerpted only a part, 
he concluded: “A tax in any shape . . . cannot be done 
directly, in the shape of a duty on imports, for that is 
expressly prohibited. And as it cannot be done directly, 
it could hardly be a just and sound construction of the 
constitution which would enable a State to accomplish 
precisely the same thing under another name, and in a 
different form.” 5 How., at 576 (emphasis supplied). 
The Chief Justice then went on to distinguish an exac-
tion upon imports as imports from property taxes indis-
criminately applied to all owners of property, stating, 
ibid.;

“Undoubtedly a State may impose a tax upon its 
citizens in proportion to the amount they are re-
spectively worth; and the importing merchant is 
liable to this assessment like any other citizen, and 
is chargeable according to the amount of his prop-
erty, whether it consists of money engaged in trade, 
or of imported goods which he proposes to sell, 
or any other property of which he is the owner.
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But a tax of this description stands upon a very 
different footing from a tax on the thing imported, 
while it remains a part of foreign commerce, and is 
not introduced into the general mass of property 
in the State.” (Emphasis supplied.)

Thus Mr. Chief Justice Taney’s opinion is authority, 
precisely contrary to the reading of Low v. Austin, that 
nondiscriminatory ad valorem property taxes are not pro-
hibited by the Import-Export Clause.

It follows from the foregoing that Low v. Austin was 
wrongly decided. That decision therefore must be, and 
is, overruled.13

13 In another context, this Court said that “[i]n view of the fact 
that the Constitution gives Congress authority to consent to state 
taxation of imports and hence to lay down its own test for de-
termining when the immunity ends, we see no convincing practical 
reason for abandoning the test which has been applied for more 
than a century . . . .” Hooven & Allison Co. v. Evatt, 324 U. S. 
652, 668 (1945). However, this overlooked the fact that the Import- 
Export Clause contains a provision that “the net Produce of all 
Duties and Imposts, laid by any State on Imports or Exports, shall 
be for the Use of the Treasury of the United States . . . .” Al-
though the Constitutional Convention had refused to make the 
Import-Export Clause’s prohibition of state exactions absolute, it 
immediately added that proviso, which Mr. Madison supported 
“as preventing all State imposts.” 2 Farrand 441-442. See also, 
e. g., 3 id., at 215-216 (Luther Martin’s “Genuine Information”). 
Of course, Congress presumably could enact other legislation trans-
ferring the funds back to the States after they were put to “the 
Use of the Treasury of the United States.” But may Congress 
consent to state exactions if they are not uniform throughout the 
United States, since any congressional taxation must conform to 
the mandate of Art. I, § 8, cl. 1, that “all Duties, Imposts, and Excises 
shall be uniform throughout the United States”? If Congress may 
authorize, under the Import-Export Clause, an exaction that it 
could not directly impose under the Tax Clause, would that not 
permit Congress to undermine the policies which both Clauses were 
fashioned to secure? Since, however, we hold that Low v. Austin 
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V
Petitioner’s tires in this case were no longer in transit. 

They were stored in a distribution warehouse from 
which petitioner conducted a wholesale operation, taking 
orders from franchised dealers and filling them from a 
constantly replenished inventory. The warehouse was 
operated no differently than would be a distribution 
warehouse utilized by a wholesaler dealing solely in 
domestic goods, and we therefore hold that the non- 
discriminatory property tax levied on petitioner’s inven-
tory of imported tires was not interdicted by the Import- 
Export Clause of the Constitution. The judgment of the 
Supreme Court of Georgia is accordingly

Affirmed.

Mr . Justice  Stevens  took no part in the consideration 
or decision of this case.

Mr . Justice  White , concurring in the judgment.
Being of the view that the goods involved here had lost 

their character as imports and that subjecting them to 
ad valorem taxation was consistent with the Constitution 
as interpreted by prior cases, including Low v. Austin, 13 
Wall. 29 (1872), I would affirm the judgment. There is 
little reason and no necessity at this time to overrule 
Low v. Austin. None of the parties has challenged that 
case here, and the issue of its overruling has not been 
briefed or argued.

was not properly decided, there is no occasion to address the ques-
tion whether Congress could have constitutionally consented to state 
nondiscriminatory ad valorem property taxes if they had been within 
the prohibition of the Import-Export Clause.
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certi orari  to  the  uni ted  state s  court  of  appe als  for
THE THIRD CIRCUIT

No. 74-712. Argued October 8, 1975—Decided January 14, 1976

A prime contractor (Model) had a contract with the Government 
to provide radio kits containing electron tubes meeting certain 
specifications. A subcontractor (United), which was to supply 
the tubes, sent to Model in three separately invoiced shipments 
tubes that were not of the required quality but were falsely 
marked to indicate that they were. The radio kits that Model 
in turn shipped to the Government contained 397 of these falsely 
marked tubes. Model then sent 35 invoices to the Government 
for the kits, each invoice including claims for payment for the 
falsely marked tubes. After the Government discovered the 
fraud, it recovered in settlement from Model $40.72 per tube or 
a total of $16,165.84. Subsequently the Government sued United 
and two of its owner-officers (respondents) under the False 
Claims Act (Act), which provides that the Government may 
recover from a person who presents a false claim or causes a 
false claim to be presented to it a forfeiture of $2,000 plus an 
amount equal to double the amount of damages that it sustains 
by reason of the false claim. The Government alleged that 
United was Hable for 35 $2,000 forfeitures, one for each invoice 
that it “caused” Model to submit, and also claimed damages of 
$16,205.54, consisting of a replacement cost of $40.82 per tube 
for 397 tubes. The District Court agreed that there had been 
35 forfeitures, but ruled that befor.e the Government’s damages 
could be doubled, they had to be reduced by the amount of 
Model’s payment to the Government, and accordingly computed 
double damages at only $79.40 (double the 10-cent difference per 
tube between its replacement cost and the payment already 
received from Model). On cross-appeals, the Court of Appeals 
agreed with the District Court on the double-damages issue, but 
held that since there had been only one subcontract involved 
there should be only one forfeiture. Held:

1. A correct apph cation of the Act’s language requires that 
the focus in each case be upon the specific conduct of the person 
from whom the Government seeks to collect the forfeiture. Thus,
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here United committed three acts that caused Model to submit 
false claims to the Government—the three separately invoiced 
shipments of falsely branded tubes to Model—and hence is liable 
for three $2,000 forfeitures representing those three shipments. 
Pp. 308-313.

(a) The number of $2,000 forfeitures is not to be measured 
by the number of contracts involved, since such an automatic 
measurement, which would almost always result in only a single 
forfeiture no matter how many fraudulent acts the subcontractor 
might have committed, would not only contravene the Act’s plain 
language, which focuses on false claims not on contracts, but 
would defeat the statutory purpose of punishing and preventing 
frauds. Pp. 310-311.

(b) Nor is the number of forfeitures to be measured by 
the 35 false claims presented by Model to the Government, since 
this method fails to distinguish between the acts committed by 
Model and those committed by United, a critical distinction since 
the Act imposes liability only for the conduct that causes false 
claims to be presented. Thus here the statute does not penalize 
United for what Model did but penalizes United for what it did. 
Pp. 311-313.

2. In computing the double damages authorized by the Act, 
the Government’s actual damages are to be doubled before any 
subtractions are made for compensatory payments previously 
received from any source. This computation method best con-
forms to tjie Act’s language and reflects the congressional judg-
ment that double damages are necessary to compensate the 
Government completely for the costs, delays, and inconveniences 
occasioned by fraudulent claims; fixes the defrauder’s liability 
without reference to the adventitious actions of other persons 
(such as the prime contractor here); and forecloses the sub-
contractor from avoiding the double-damages provision by ten-
dering the amount of the undoubled damages at any time before 
judgment. Pp. 313-317.

504 F. 2d 368, reversed and remanded.

Ste wa rt , J., delivered the opinion of the Court, in which Bre n -
na n , Mar sha ll , Bla ck mun , and Pow el l , JJ., joined, and in Parts 
I and III of which Bur ge r , C. J., and Whi te  and Reh nq ui st , JJ., 
joined. Reh nq ui st , J., filed an opinion concurring in part and 
dissenting in part, in which Bur ge r , C. J., and Whi te , J., joined,
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post, p. 317. Ste ve ns , J., took no part in the consideration or de-
cision of the case.

Deputy Solicitor General Jones argued the cause for 
the United States. With him on the brief were Solicitor 
General Bork, Acting Assistant Attorney General Jaffe, 
and David M. Cohen.

Jack Ballan argued the cause and filed a brief for re-
spondent Bornstein. William Rossmoore argued the 
cause and filed a brief for respondent Page.

Mr . Justic e Stewart  delivered the opinion of the 
Court.

The False Claims Act provides that the United 
States may recover from a person who presents a false 
claim or causes a false claim to be presented to it a for-
feiture of $2,000 plus an amount equal to double the 
amount of damages that it sustains by reason of the false 
claim.1 This case presents two interpretative problems 

1The False Claims Act was adopted in 1863. Act of Mar. 2, 
1863, c. 67, 12 Stat. 696. It was re-enacted as Rev. Stat. §§ 3490- 
3494, 5438. The part of the Act dealing with civil prohibitions is 
now codified in 31 U. S. C. § 231 et seq. The language used in Title 
31 differs in some important respects from that contained in the 
Revised Statutes. Since Title 31 has not been enacted into positive 
law, the official text of the statute is that which appears in the Re-
vised Statutes. See United States n . Neijert-White Co., 390 U. S. 
228, 228-229, n. 1; United States ex rel. Marcus v. Hess, 317 U. S. 
537, 539-540, and n. 2.

The relevant statutory provisions are as follows:
§ 3490. “Any person not in the military or naval forces of 

the United States, or in the militia called into or actually employed 
in the service of the United States, who shall do or commit any of 
the acts prohibited by any of the provisions of section fifty-four 
hundred and thirty-eight, Title ‘CRIMES,’ shall forfeit and pay to 
the United States the sum of two thousand dollars, and, in addition, 
double the amount of damages which the United States may have 
sustained by reason of the doing or committing such act, together
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that arise when the United States sues a subcontractor 
under the Act on the ground that the subcontractor has 
caused the prime contractor to present false claims: First, 

with the costs of suit; and such forfeiture and damages shall be 
sued for in the same suit.”

§ 5438. “Every person who makes or causes to be made, or 
presents or causes to be presented, for payment or approval, to or 
by any person or officer in the civil, military, or naval service of 
the United States, any claim upon or against the Government of 
the United States, or any department or officer thereof, knowing 
such claim to be false, fictitious, or fraudulent, or who, for the 
purpose of obtaining or aiding to obtain the payment or approval 
of such claim, makes, uses, or causes to be made or used, any false 
bill, receipt, voucher, roll, account, claim, certificate, affidavit, or 
deposition, knowing the same to contain any fraudulent or fictitious 
statement or entry, or who enters into any agreement, combination, 
or conspiracy to defraud the Government of the United States, or 
any department or officer thereof, by obtaining or aiding to obtain 
the payment or allowance of any false or fraudulent claim, or who, 
having charge, possession, custody, or control of any money or other 
public property used or to be used in the military or naval service, 
who, with intent to defraud the United States or willfully to conceal 
such money or other property, delivers or causes to be delivered, 
to any other person having authority to receive the same, any 
amount of such money or other property less than that for which 
he received a certificate or took a receipt, and every person author-
ized to make or deliver any certificate, voucher, receipt, or other 
paper certifying the receipt of arms, ammunition, provisions, cloth-
ing, or other property so used or to be used, who makes or delivers 
the same to any other person without a full knowledge of the truth of 
the facts stated therein, and with intent to defraud the United 
States, and every person who knowingly purchases or receives in 
pledge for any obligation or indebtedness from any soldier, officer, 
sailor, or other person called into or employed in the military or 
naval service any arms, equipments, ammunition, clothes, military 
stores, or other public property, such soldier, sailor, officer, or other 
person not having the lawful right to pledge or sell the same, every 
person so offending in any of the matters set forth in this section 
shall be imprisoned at hard labor for not less than one nor more



UNITED STATES v. BORNSTEIN 307

303 Opinion of the Court

how should the number of $2,000 forfeitures be counted? 
Second, when the United States has already recovered 
damages from the prime contractor because of the sub-
contractor’s fraud, what effect does that recovery have 
upon the Government’s right to recover double dam-
ages from the subcontractor?

I
In 1962, the United States entered into a $2,100,000 

contract with Model Engineering & Manufacturing 
Corporation, Inc. (Model), for the provision of radio 
kits. Each kit was to contain electron tubes that met 
certain specifications. Model subcontracted with United 
National Labs (United) to supply these tubes at a price 
of $32 each. The tubes that United sent to Model 
under this subcontract were not of the required quality, 
but were falsely marked by United to indicate that they 
were. United sent at least 21 boxes of these falsely 
marked tubes to Model, in three separately invoiced 
shipments. The radio kits that Model in turn shipped 
to the United States contained 397 of those falsely 
marked tubes. Model sent 35 invoices to the Govern-
ment for the radio kits, and each invoice included 
claims for payment for the falsely marked tubes that 
had been supplied to Model by United. After the Gov-
ernment discovered the fraud, it recovered $40.72 per 
tube from Model and also retained the falsely marked 
tubes.

than five years, or fined not less than one thousand nor more than 
five thousand dollars.”

Section 5438 was repealed in 1909. Act of Mar. 4, 1909, c. 321, 
§ 341, 35 Stat. 1153. It has continued vitality only insofar as it 
specifies the acts giving rise to civil liability under § 3490. See 
United States v. Neijert-White Co., supra. The criminal prohibi-
tions were subsequently altered and codified in 18 U. S. C. §§ 287 
and 1001.
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Subsequently, the Government brought this civil action 
in a Federal District Court under the False Claims Act 
against United and two of its owner-officers, the respond-
ents Philip L. Bornstein and Gerald Page.2 The com-
plaint alleged that United was liable for 35 $2,000 for-
feitures—one forfeiture for each invoice that it had 
“caused” Model to submit,3 and also claimed damages 
of $16,205.54, consisting of $40.82 per tube for 397 tubes. 
The trial court agreed that there had been 35 forfeitures, 
but ruled that before the Government’s damages could 
be doubled, they were to be reduced by the amount of 
Model’s payment to the United States. The court ac-
cordingly computed double damages at only $79.40 and 
awarded the Government a total of $70,079.40. 361 F. 
Supp. 869 (NJ). On cross-appeals the Court of Appeals 
agreed with the trial court on the double-damages issue, 
but concluded that since there had been only one sub-
contract involved, there should be only one statutory for-
feiture. Accordingly, the appellate court held that United 
was liable for only $2,079.40. 504 F. 2d 368 (CA3). We 
granted the Government’s petition for certiorari to con-
sider the statutory questions presented. 420 U. S. 906.

II
The Number of Statutory Forfeitures

The False Claims Act provides that a person “who

2 United was dismissed as a party prior to judgment. For con-
venience, however, the respondents are sometimes referred to in 
this opinion as United. The United States also brought criminal 
charges against Bornstein and Page. They pleaded guilty to those 
charges and were given suspended sentences.

3 The Government also claimed that United was liable for three 
additional $2,000 forfeitures under the second clause of § 5438 which 
prohibits the preparation and use of false documents in support of 
a false claim. See n. 1, supra. The Government does not press 
that claim here.
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shall do or commit any of the acts prohibited by” Rev. 
Stat. § 5438 “shall forfeit and pay to the United States 
the sum of two thousand dollars ....” Rev. Stat. § 3490. 
Section 5438 makes it illegal for a person to present or 
cause to be presented “for payment or approval . . . any 
claim upon or against the Government of the United 
States . . . knowing such claim to be false, fictitious, or 
fraudulent.” It is settled that the Act permits recovery 
of multiple forfeitures and that it gives the United States 
a cause of action against a subcontractor who causes a 
prime contractor to submit a false claim to the Govern-
ment. See United States ex rel. Marcus v. Hess, 317 
U. S. 537. The precise issue presented here is whether 
the subcontractor should be liable for each claim submit-
ted by its prime contractor or whether it should be liable 
only for certain identifiable acts that it itself committed.4

The legislative history of the Act offers little guidance 
on how properly to determine the number of forfeitures. 
The Act was originally aimed principally at stopping 
the massive frauds perpetrated by large contractors dur-
ing the Civil War.5 There is no indication that Con-

4 In cases involving prime contractors the number of imposable for-
feitures has generally been set at the number of individual false pay-
ment demands that the contractor has made upon the Government. 
See, e. g., United States v. Woodbury, 359 F. 2d 370, 377-378 
(CA9); Fleming v. United States, 336 F. 2d 475, 480 (CAIO); 
United States v. National Wholesalers, 236 F. 2d 944, 950 (CAO); 
Faulk v. United States, 198 F. 2d 169, 171 (CA5); United States v. 
Grannis, 172 F. 2d 507, 515-516 (CA4); United States v. Collyer 
Insulated Wire Co., 94 F. Supp. 493, 496-498 (RI). Cf. United 
States v. Ueber, 299 F. 2d 310 (CA6), This result is in accord 
with this Court’s statement that11 'the conception of a claim against 
the government normally connotes a demand for money or for some 
transfer of public property.’ ” United States v. McNinch, 356 
U. S. 595, 599, quoting United States v. Tieger, 234 F. 2d 589, 591 
(CA3).

5 According to its sponsor, the False Claims Act was adopted
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gress gave any thought to the question of how the num-
ber of forfeitures should be determined in cases involv-
ing subcontractor fraud. But the absence of specific 
legislative history in no way modifies the conventional 
judicial duty to give faithful meaning to the language 
Congress adopted in the light of the evident legislative 
purpose in enacting the law in question.

The respondents defend the decision of the Court of 
Appeals that held them liable for only one forfeiture. 
In reaching this conclusion the Court of Appeals relied 
principally on its earlier decision in United States v. Roh- 
leder, 157 F. 2d 126 (CA3), where it found that 16 for-
feitures were appropriate because 16 contracts were in-
volved. The Rohleder court had relied in turn on this 
Court’s decision in United States ex rel. Marcus v. Hess, 
supra. The Hess case involved several electrical con-
tractors who had collusively bid on 56 Public Works 
Administration projects. The District Court in Hess had 
imposed 56 forfeitures, rejecting the defendants’ claim 
that only one forfeiture should have been imposed be-
cause there had been only one fraudulent scheme. This 
Court concluded that the District Court was correct be-
cause the incidence of fraud on each separate project 
was clearly individualized. 317 U. S., at 552. No party 
argued in this Court that more than 56 forfeitures should 
have been imposed, and no statement in the Hess opin-
ion expressly limited the number of imposable forfeitures 
to the number of contracts involved in a case. Hess 
simply approved the result reached by the District Court 
which had found that “in each project there was a single, 
false, or fraudulent claim.” 41 F. Supp. 197, 216 (WD 
Pa.).

“for the purpose of punishing and preventing . . . frauds.” Cong. 
Globe, 37th Cong., 3d Sess., 952 (remarks of Sen. Howard). See 
also id., at 955 (remarks of Sen. Wilson).
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The Hess case, therefore, in no way stands for the 
proposition that the number of forfeitures is inevitably 
measured by the number of contracts involved in a case. 
Such an automatic measurement would ignore the plain 
language of the statute, as the present case itself illus-
trates. United is liable under the statute only because 
it engaged in conduct that caused false claims to be sub-
mitted to the United States. While it is true that no 
false claims would have been submitted had United and 
Model not entered into a contractual relationship, the 
entry into that relationship did not in itself cause the 
submission of any false claims. Had United shipped 
tubes of the required quality to Model, no false claims 
would have been presented. By the same token, Model 
was not caused to file a false claim until it received ship-
ments of falsely branded tubes from United. The lan-
guage of the statute focuses on false claims, not on con-
tracts. See n. 4, supra. That language does not support 
a conclusion that United is chargeable with only one 
forfeiture in this case.

To equate the number of forfeitures with the number 
of contracts would in a case such as this result almost 
always in but a single forfeiture, no matter how many 
fraudulent acts the subcontractor might have committed. 
This result would not only be at odds with the statu-
tory language; it would also defeat the statutory pur-
pose.6 Such a limitation would, in the language of the 
Government’s brief, convert “the Act’s forfeiture pro-
vision into little more than a $2,000 license for subcon-
tractor fraud.”

At the other extreme, the Government urges that 35 
forfeitures should be assessed, in accord with the position 
of the District Court, which ruled that “[United’s fraud-
ulent] acts caused Model to submit thirty-five false 

6 See n. 5, supra.
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claims, each of which constituted a separate violation 
justifying a separate forfeiture.” 361 F. Supp., at 879. 
The difficulty with this position is that it fails to dis-
tinguish between the acts committed by Model and the 
acts committed by United.7 The distinction is a critical 
one, because the statute imposes liability only for the 
commission of acts which cause false claims to be 
presented.

If United had committed one act which caused Model 
to file a false claim, it would clearly be liable for a single 
forfeiture. If, as a result of the same act by United, 
Model had filed three false claims, United would still 
have committed only one act that caused the fifing of 
false claims, and thus, under the language of the statute, 
would again be liable for only one forfeiture. If, on 
the other hand, United had committed three separate 
such causative acts, United would be liable for three for-
feitures, even if Model had filed only one false claim. 
The Act, in short, penalizes a person for his own acts, 
not for the acts of someone else.

The Government’s claim that United “caused” Model 
to submit 35 false claims is simply not accurate. While 
United committed certain acts which caused Model to 
submit false claims, it did not cause Model to submit 
any particular number of false claims. The fact that 
Model chose to submit 35 false claims instead of some 
other number was, so far as United was concerned, 
wholly irrelevant—completely fortuitous and beyond 
United’s knowledge or control. The Government sug-
gests that United assumed the risk that Model might 
send 35 invoices when United sent the falsely branded 
tubes to Model. The statute, however, does not penalize 
United for what Model did. It penalizes United for 
what it did. The construction given to the statutory

7 Cf. United States v. Ueber, 299 F. 2d 310 (CA6).
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language by the District Court is, therefore, no more 
satisfactory than the interpretation adopted by the 
Court of Appeals.

A correct application of the statutory language re-
quires, rather, that the focus in each case be upon the 
specific conduct of the person from whom the Govern-
ment seeks to collect the statutory forfeitures. In the 
present case United committed three acts which caused 
Model to submit false claims to the Government—the 
three separately invoiced shipments to Model. If United 
had not shipped any falsely branded tubes to Model, 
Model could not have incorporated such tubes into its 
radio kits and would not have had occasion to submit 
any false claims to the United States. When, however, 
United dispatched each shipment of falsely marked tubes 
to Model, it did so knowing that Model would incorpo-
rate the tubes into the radio kits it later shipped to the 
Government, and that it would ask for payment from 
the Government on account of those tubes. Thus, 
United’s three shipments of falsely branded tubes to 
Model caused Model to submit false claims to the United 
States, and United is thus liable for three $2,000 statu-
tory forfeitures representing the three separate ship-
ments that it made to Model.8

Ill
Computation of Double Damages

In the District Court “[t]he Government . . . estab-
lished that the per unit cost to replace the [falsely 

8 This Court has noted that in construing § 5438 “we are actually 
construing the provisions of a criminal statute. Such provisions 
must be carefully restricted, not only to their literal terms but to 
the evident purpose of Congress in using those terms, particularly 
where they are broad and susceptible [of] numerous definitions.” 
United States v. McNinch, 356 U. S., at 598. See also Rainwater 
v. United States, 356 U. S. 590, 592-593.
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branded] tubes was $40.82.” 361 F. Supp., at 875. Find-
ing that the Government had already received $40.72 per 
tube as damages from Model, the court concluded, and the 
Court of Appeals agreed, that the Government’s total 
statutory damages were $79.40—double the 10-cent dif-
ference per tube between its replacement costs and the 
payment already received from Model for the 397 tubes.

The Government argues that both courts were wrong, 
and that its damages under the Act should be calculated 
by doubling the amount of its original loss and only then 
deducting Model’s payment from that doubled amount.9 
We agree that the Government’s damages should be 
doubled before any compensatory payments are deducted, 
because that method of computation most faithfully con-
forms to the language and purpose of the Act.19

Although there is nothing in the legislative history 
that specifically bears on the question of how to calcu-
late double damages, past decisions of this Court have 
reflected a clear understanding that Congress intended 
the double-damages provision to play an important role 
in compensating the United States in cases where it has 
been defrauded. “We think the chief purpose of 
the [Act’s civil penalties] was to provide for 
restitution to the government of money taken from 
it by fraud, and that the device of double damages plus 
a specific sum was chosen to make sure that the govern-
ment would be made completely whole.” United States 
ex ret. Marcus v. Hess, 317 U. S., at 551-552. For

9 At one point in this litigation the Government urged that 
any compensatory payments it received should not be deducted 
from its statutory damages at all. It has now abandoned that 
position, perhaps for the reason that since United is liable to 
Model for Model’s payment to the United States, United would in 
effect be assessed triple damages under such a rule.

10 The statute speaks of doubling “damages” and not doubling 
“net damages” or “uncompensated damages.”
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several different reasons, this make-whole purpose of 
the Act is best served by doubling the Govern-
ment’s damages before any compensatory payments are 
deducted.

First, this method of computation comports with the 
congressional judgment that double damages are neces-
sary to compensate the Government completely for the 
costs, delays, and inconveniences occasioned by fraudu-
lent claims.11 Second, the rule that damages should be 
doubled prior to any deductions fixes the liability of the 
defrauder without reference to the adventitious actions 
of other persons. The position adopted by the Court of 
Appeals would mean that two subcontractors who com-

11 As originally enacted, the False Claims Act contained a qui tarn 
provision which authorized any person to bring an action on behalf 
of the United States to recover the civil penalties that could be 
imposed under the Act. Act of Mar. 2, 1863, § 4, 12 Stat. 
698. If successful, the person would receive one-half of the dam-
ages awarded to the United States. § 6. Respondents suggest that 
double damages were provided by Congress because it knew that 
half of the Government’s recovery would go to a private person and 
that as a result double damages were necessary in order to allow the 
Government’s share of the proceeds of a suit to cover the Govern-
ment’s single damages. Thus, they argue that Congress never con-
cluded that the United States needed to recover double damages in 
order to be made completely whole.

This argument would have some force if the only enforcement 
mechanism provided in the Act were the qui tam action. How-
ever, the Act clearly envisioned that the Government could sue 
on its own behalf, § 4, and it specifically exhorted United States 
attorneys to enforce the Act diligently. § 5. Moreover, in 1943 
Congress placed restrictions on the possibility of bringing a qui tam 
action and limited a private person’s recovery to a maximum of 
one quarter of the damages awarded the United States, Act 
of Dec. 23, 1943, c. 377, 57 Stat. 608. In adopting these changes, 
Congress did not make any adjustment in the double-damages pro-
vision, again suggesting that it thought that double damages are 
necessary to make the United States whole in fraudulent-claim cases.
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mitted similar acts and caused similar damage could be 
subjected to widely disparate penalties depending upon 
whether and to what extent their prime contractors had 
paid the Government in settlement of the Government’s 
claims against them. Just as fortuitous acts of the prime 
contractor should not determine the liability of the sub-
contractor under the forfeiture provision of the Act, 
so likewise the prime contractor’s fortuitous acts should 
not determine the liability of the subcontractor under the 
double-damages provision. Third, the reasoning of the 
Court of Appeals and the District Court would enable 
the subcontractor to avoid the Act’s double-damages pro-
vision by tendering the amount of the undoubled dam-
ages at any time prior to judgment. This possibility 
would make the double-damages provision meaningless. 
Doubling the Government’s actual damages before any 
deduction is made for payments previously received from 
any source in mitigation of those damages forecloses such 
a result.12

For these reasons we hold that, in computing the dou-
ble damages authorized by the Act, the Government’s 
actual damages are to be doubled before any subtractions 
are made for compensatory payments previously received 
by the Government from any source.13 This method of

12 The only two District Courts that have addressed this question 
have reached opposing results. Compare United States v. Klein, 
230 F. Supp. 426, 443 (WD Pa.), aff’d per curiam, 356 F. 2d 983 
(CA3) (damages doubled after offsetting credits deducted), with 
United States v. Globe Remodeling Co., 196 F. Supp. 652, 657 
(Vt.) (damages doubled before offsetting credits deducted).

13 The Government’s actual damages are equal to the difference be-
tween the market value of the tubes it received and retained and the 
market value that the tubes would have had if they had been of the 
specified quality. C. McCormick, Law of Damages § 42, p. 137 
(1935). See, e. g., United States v. Cooperative Grain & Supply Co., 
476 F. 2d 47, 61-65 (CA8); United States v. Foster Wheeler Corp.,
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computation, which maximizes the deterrent impact of 
the double-damages provision and fixes the relative rights 
and liabilities of the respective parties with maximum 
precision, best comports in our view with the language 
and purpose of the Act.

The judgment is reversed, and the case is remanded 
to the Court of Appeals for further proceedings consistent 
with this opinion.

It is so ordered.

Mr . Justi ce  Steve ns  took no part in the consideration 
or decision of this case.

Mr . Justice  Rehnquist , with whom The  Chief  
Justi ce  and Mr . Justice  White  join, concurring in part 
and dissenting in part.

I join the opinion of the Court with respect to Part 
Ill’s treatment of the double-damages issue. But 
the narrow construction of the False Claims Act 
adopted by the Court in Part II of the opinion, while 
not repugnant to the face of the statute itself, is by no 
means the only permissible construction of that lan-
guage. Because that construction, as applied to the 
facts of this case, leads to an arbitrary result providing 
a windfall for those who would seek to defraud the 
Government, I would construe the statute somewhat 
differently than does the Court. Instead of concentrat-
ing in isolation on the “conduct of the person from 
whom the Government seeks to collect the statutory

447 F. 2d 100, 102 (CA2); United States v. Woodbury, 359 F. 2d, 
at 379; Toepieman v. United States, 263 F. 2d 697, 700 (CA4); 
United States v. Ben Grunstein & Sons Co., 137 F. Supp. 197, 205 
(NJ); United States n . American Packing Corp., 125 F. Supp. 788, 
791 (NJ); but cf. United States v. Aerodex, Inc., 469 F. 2d 1003, 
1010-1011 (CA5); Faulk v. United States, 198 F. 2d 169, 172 
(CA5).
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forfeitures,” as the Court does, I believe that the statute 
requires inquiry as to the relationship, in terms of proxi-
mate cause and foreseeability, between the conduct of 
such person and the number of false claims actually pre-
sented to the Government.

Revised Stat. § 3490 provides that any nonmilitary 
person “who shall do or commit any of the acts prohibited 
by any” of the provisions of Rev. Stat. § 5438 “shall for-
feit and pay” $2,000 to the United States. The “act” 
which is prohibited by the first clause of § 5438, at issue 
here, is the “mak[ing] or causfing] to be made, or pre-
sent [ing] or cans[ing] to be presented, for payment . . . 
any claim . . . against the Government . . . knowing such 
claim to be false, fictitious, or fraudulent . . . .” That 
which is proscribed, then, is the causing to be presented 
a false claim against the Government with knowledge of 
the falsity of the claim.

Reading the pertinent portion of the above to impose 
liability only for the “commission of acts which cause 
false claims to be presented” (emphasis added), the 
Court construes this language to require the trier of fact 
to “focus in each case .. . upon the specific conduct of the 
person from whom the Government seeks to collect the 
statutory forfeitures.” It then goes on to hold, appar-
ently as a matter of law, that “the three separately in-
voiced shipments to Model” were the causative “acts” to 
which forfeiture liability attaches. As may be more read-
ily seen from an examination of the facts of this case, this 
extremely narrow construction and application produce 
a result which bears little relationship to the congres-
sional purpose.

The stipulated facts reveal a complex and altogether 
deliberate scheme to palm off cheaper, surplus tubes to 
the prime contractor, Model. Model had contracted to 
build radio kits for use by the Army. The specifications
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for the component parts reflected the Army’s under-
standable desire that military equipment be long lasting 
and reliable. The radios were to contain new 4X150G 
electron tubes bearing markings that, pursuant to the 
underlying military procurement specifications, showed 
they were manufactured in a plant whose quality-control 
standards measured up to certain Government require-
ments and were “source” inspected and approved by a 
Government inspector at the plant during manufactur-
ing.1 As far as the military was concerned (as opposed 
to commercial buyers), Eimac was the only authorized 
manufacturer. Tubes made by Eimac at its designated 
plant, accompanied by the proper “source” inspection 
and stamped accordingly, were the only ones qualified 
to receive genuine affixations. These stringent require-
ments were reflected in Eimac’s market price of $40 per 
tube.

Respondents, however, with full awareness of what 
was required under Model’s contract, got themselves 
caught between that market price and their own promise 
to deliver some 1,000 tubes at $32 each. Model had al-

1 One such required marking is the “JAN” prefix, which stands 
for Joint Army Navy qualification standard. This brand, registered 
by the Patent Office, is to be used by the manufacturer only after 
the tubes have passed Government inspection at the place of manu-
facture during the manufacturing process. 361 F. Supp. 869, 872 
n. 3 (NJ 1973). In addition, following the JAN prefix is the 
Manufacturer’s Qualification Code, which shall be used only by the 
manufacturer to whom it has been assigned and only as a part of 
the designation on tubes manufactured at the plant to which quali-
fication approval was granted. Id., at 871 n. 2. Only manufac-
turers whose plants have passed rigorous qualifying tests are issued 
this Code. The Code for the sole authorized maker of these tubes 
was “CIM,” which identified Eitel McCullough, Inc. (Eimac), a Cali-
fornia corporation. In addition to the JAN-CIM brand on tubes 
that passed all of the tests, Eimac would imprint a four-figure num-
ber indicating the year and week of acceptance. Id., at 872.
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ready rejected United’s first shipment of 120 surplus 
tubes; with none of them bearing the requisite markings, 
nonconformity was obvious. The only way respondents 
were going to profit under their contract with Model was 
to ship electron tubes that had the appearance of being 
new and genuine JAN-type2 electron tubes, bearing 
markings as if they had been produced by Eimac under 
the strictures of the Government inspection process. To 
that end, they bought several hundred surplus tubes, at 
$17.50 each, from a distributor of Eimac and affixed, on 
each one, the JAN stamp, a “Manufacturer’s Qualifica-
tion Code” 3 (Eimac’s) and an “acceptance” date, all of 
which markings were palpably false and designed to de-
ceive Model. To complete the illusion, respondents sent 
the falsely stamped tubes to a testing laboratory where, 
after inspection, 21 packing lists (referencing the 
serial numbers) were prepared, each stamped, falsely, 
with a facsimile of a Government inspector’s “Eagle” 
stamp.4 The 21 boxes were then combined in three sep-
arate .shipments, respondents certifying with each ship-
ment that the tubes conformed to the contract. Duped 
into accepting the tubes as genuine, Model paid each of 
the three invoices and incorporated the fraudulent tubes 
into the radio kits. Model was paid, of course, on 35 
separate invoices.

Applying its construction of the statutory language to 
this multifaceted shell game, the Court concludes that 
the only “acts” which “caused” the submission of false 
claims were the three separately invoiced shipments,

2 See n. 1, supra.
3 See ibid.
4 As proof that the JAN stamp in fact represents the required 

Government “source” inspection, the Government inspector imprints 
his “Eagle” acceptance stamp on packing lists accompanying each 
shipment of tubes. 504 F. 2d 368, 369 (CA3 1974).
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reasoning that but for the shipment of “falsely branded” 
tubes the radio kits, and in turn Model’s claims to the 
Government, would have been genuine. However, the 
three invoiced shipments were among a host of fraudu-
lent acts, with respect to each of which it could be said 
that “but for” that act Model’s claims to the Government 
would have been genuine. Had respondents not falsely 
marked each of the 300-odd tubes which were actually 
shipped to Model, or had the 21 packing lists covering 
them not been falsely stamped, it could equally well be 
said that Model would have submitted no false claims to 
the Government respecting the tubes supplied by re-
spondents.5 Thus, on the basis of “but for” causation, 
which is all the Court’s justification really amounts to, 
there is no support whatever for picking the number 3 in 
preference to the number 21, or for picking either of those 
numbers in preference to the total number of tubes each 
of which was falsely marked. The only way these vari-
ous “acts” can be distinguished from one another, so far 
as causation is concerned, is their proximity in time to the 
submission of the false claims by Model.

The Court’s construction of the statute, as applied to 
these facts, leads to a result which is not only arbitrary 
but has the effect of allowing those who would defraud 
the Government to minimize their potential penalties by 
shipping all of their rotten eggs in one basket. I believe 
that a somewhat different construction is at least equally 
consistent with the language and would produce a result 
far more consistent with the congressional purpose to 
penalize those who would defraud the Government.

6 Indeed, the facts show that without the false stamping and the 
false packing lists, no claims at all would have been presented by 
Model, because Model, as it did with respect to the first 120-tube 
shipment, would have continued to reject tubes whose nonstamping 
clearly showed them to be nonconforming.
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The “act” proscribed is causing a false claim to be 
presented to the Government with knowledge of its 
falsity. The Court simply counts the number of causative 
acts irrespective of the number of false claims actually 
submitted because the latter number is, in the words 
of the Court, “wholly fortuitous.” But the foregoing 
examination has shown that the Court’s preference for 
focusing on the “acts” of the subcontractor in isolation 
leads to an equally fortuitous result. I think that Con-
gress intended the trier of fact in cases such as this to 
consider not only the “act” of the subcontractor, but 
also the number of false claims which the act or various 
acts of the subcontractor caused to be submitted. The 
first clause of § 5438 by its very terms focuses on pro-
tecting the Government not simply from fraud “in the 
air” but from the presentation for payment of fraudulent 
claims. The Court notes with approval cases involving 
prime contractors where the number of imposable for-
feitures has turned on the number of false-payment 
demands made upon the Government. Ante, at 309 n. 4. 
If a prime contractor utilized an innocent agent to pre-
sent a single false claim to a Government agency, but in 
fact the agent proceeded to split that claim up into 
multiple invoices, it would mock the statute to suggest 
that the prime contractor could avoid multiple forfeitures 
by claiming that he was unable to foresee his agent’s 
conduct. The Court’s construction does indeed suggest 
that in that case the prime contractor could cry 
“fortuity.”

There is nothing on the face of the statute, however, 
to indicate congressional intent to treat deceitful prime 
contractors and subcontractors according to the me-
chanics of the underlying fraud. Instead, the verbal 
linkage of “acts,” “causes,” and “false claim” is couched 
in general terms pointing to a uniform construction: 
the number of imposable forfeitures in each case under
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the first clause is keyed to the number of false claims 
submitted.6 The language further suggests an inter-
pretation in terms of traditional concepts of causation. 
Such concepts, whether denominated “proximate cause” 
or “legal” cause, frequently result in the imposition 
of liability even upon a negligent actor for consequences 
of which he could not have been absolutely certain 
at the time he acted, so long as those consequences 
might reasonably have been foreseen. See W. Prosser, 
The Law of Torts §§ 42, 43 (4th ed. 1971); Restatement 
(Second) of Torts §435 (1965). I would remand this 
case to the District Court for assessment of forfeiture 
liability under this standard.

There may well be room for inference on the part of 
the trier of fact in this case, if not on the present record, 
on such additional record as could be compiled on re-
mand, that respondent subcontractor knew or had reason 
to believe that the prime contractor would assemble and 
forward finished products to the Government at routine 
and regular intervals. Nor would it be unforeseeable 
under such a set of circumstances that the prime con-
tractor would regularly invoice the Government for the 
customary progress payments. I am unwilling to accept 
the flat conclusion that it was “wholly beyond” the sub-
contractor’s ability to foresee that 35 false claims would 
be generated by his fraud. Evidence such as the terms 
of the prime contract, and the subcontract, the sub-

6 This is in contrast, however, with the second and third clauses 
of § 5438, which also go to nonmilitary persons. The number of 
imposable forfeitures in the second clause appears to turn on the 
number of false bills, certificates, affidavits, etc., made or used, or 
caused to be made or used, “for the purpose of obtaining . . . the 
payment or approval” of a false claim. The act prohibited by the 
third clause is the entry into a conspiracy to defraud the Govern-
ment by obtaining the payment of a false claim. See text quoted, 
ante, at 306 n. 1.
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contractor’s experience in business generally and in Gov-
ernment procurement particularly, and the closeness of 
the working relationship between the subcontractor and 
the prime contractor could well be relevant to such an 
inquiry. But the fact that the subcontractor loses “con-
trol” over the actual number of false claims his actions 
have caused to be submitted to the Government, once 
the prime contractor has been tricked into paying for 
fraudulent goods, cannot be of controlling significance if 
he could have foreseen the number or even the order of 
magnitude of the claims which would be ultimately sub-
mitted by the prime contractor. Given a statute which 
punishes intentional deception, deception which is abun-
dantly made out on this record, I cannot agree with the 
Court’s sharply restricted test for determining the num-
ber of forfeitures for which these respondents are liable.
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DOVE v. UNITED STATES

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT

No. 75-543. Decided January 19, 1976

Petitioner’s death pending review by certiorari requires dismissal of 
petition. Durham v. United States, 401 U. S. 481, overruled. 

Certiorari dismissed. See 506 F. 2d 1398.

Per  Curiam .
The Court is advised that the petitioner died at New 

Bern, N. C., on November 14, 1975. The petition for 
certiorari is therefore dismissed. To the extent that 
Durham v. United States, 401 U. S. 481 (1971), may be 
inconsistent with this ruling, Durham is overruled.

It is so ordered.

Mr . Justice  White  dissents.
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FEDERAL POWER COMMISSION v. TRANSCON-
TINENTAL GAS PIPE LINE CORP, et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE DISTRICT OF

COLUMBIA CIRCUIT

No. 75-584. Decided January 19, 1976

Because of a claimed natural gas shortage, respondent pipeline 
company submitted to the Federal Power Commission (FPC) for 
approval an interim curtailment plan which resulted from a 
settlement agreement between respondent company and its cus-
tomers providing for allocation of natural gas supplies among 
the customers during shortage periods and a monetary compensa-
tion scheme whereby customers receiving more gas than the 
systemwide average would compensate customers receiving less. 
The FPC rejected the plan on the ground that the compensation 
scheme would violate various provisions of the Natural Gas Act. 
Thereafter, respondent company and several of its customers 
sought review of the FPC’s order. The Court of Appeals entered 
an interlocutory order directing the FPC to investigate the com-
pany’s claims of reduced gas reserves and to report the result 
of the investigation directly to the court. Held:

1. The Court of Appeals’ order, although interlocutory, is prop-
erly reviewable by this Court on certiorari pursuant to 28 U. S. C. 
§ 1254 (1), since its effect is immediate and irreparable and any 
review by the Court of its propriety must be immediate to be 
meaningful.

2. An actual gas shortage is a necessary predicate to the FPC’s 
assertion of authority under its transportation jurisdiction to ap-
prove curtailment of gas already contracted for, and the Court 
of Appeals could properly conclude that the FPC would have 
abused its discretion had it approved curtailment plans absent 
evidence whereby it “could have reasonably believed” the short-
age to exist, and that “substantial evidence” in the record is 
necessary to support any such finding.

3. The Court of Appeals, however, exceeded its reviewing au-
thority in ordering the gas shortage investigation, since § 19 (b) 
of the Natural Gas Act providing for judicial review of FPC
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decisions contemplates a mode of review that considers only the 
agency’s decision and the evidence on which it is based and not 
some new record initially made by the reviewing court. If new 
evidence is needed, the case must be remanded so that the agency 
can decide in its discretion how best to develop the needed data 
and how its prior decision should be modified in the light thereof.

4. Since it cannot be determined from the record whether evi-
dence regarding respondent company’s actual gas shortage is ab-
solutely essential for the Court of Appeals’ review, that court is 
free on remand either to consider the merits of the issues pre-
sented by the compensation scheme and only thereafter to deal 
with the adequacy of the record evidence as to the shortage, or 
immediately to remand the case to the FPC for the required 
inquiry.

5. In light of the immediacy of the gas shortage problem, the 
protracted nature of the review proceedings, and the potential im-
portance of a resolution on the merits of the compensation scheme 
issues, the Court of Appeals should give priority consideration 
to the case on remand.

Certiorari granted; 171 U. S. App. D. C. 66, 518 F. 2d 459, vacated 
and remanded.

Per  Curiam .
The Federal Power Commission seeks certiorari from 

an interlocutory order of the Court of Appeals for the 
District of Columbia Circuit, which defers that court’s 
review of the Commission order at issue pending comple-
tion of a certain evidentiary investigation by the Com-
mission directed by the court. The Commission chal-
lenges the authority of the Court of Appeals to order 
the investigation under the statutory review provision 
involved, § 19 (b) of the Natural Gas Act, 52 Stat. 831, 
as amended, 15 U. S. C. § 717r (b), and, in any event, 
contends that the Court of Appeals abused its discretion 
in the circumstances of this case.

The underlying case involves plans for coping with a 
natural gas shortage being experienced by respondent 
Transcontinental Gas Pipe Line Corp. (Transco). The 
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shortage is said to require curtailment of contracted 
natural gas deliveries by Transco to its customers dur-
ing periods of high demand. The curtailment plans 
concern methods of allocating the shortfall among the 
various customers. The curtailment plan immediately 
at issue was submitted by Transco to cover the period 
of November 1974 to November 1975. This interim 
plan was filed in September 1974, and was the result of 
a settlement agreement negotiated between Transco and 
its various customers. The agreement provided for a 
plan of allocation of natural gas supplies among Transco’s 
customers during periods of shortage, and a monetary 
compensation scheme under which customers receiving 
more gas than the systemwide average would compen-
sate customers who received less natural gas than the 
average. The Commission rejected the proposed plan, 
determining that the compensation scheme would be 
violative of the Natural Gas Act. The Commission held 
that the compensation scheme would violate (1) § 4 (a) 
of the Act, 15 U. S. C. § 717c (a), which requires a pipe-
line’s jurisdictional rate to be based on the pipeline’s cost 
of service plus a reasonable rate of return; (2) § 4 (b) of 
the Act, 15 U. S. C. § 717c (b), which prohibits undue 
discrimination in rates among similarly situated custom-
ers; and (3) § 7 (c) of the Act, 15 U. S. C. § 717f (c), 
which requires persons engaging in resales of natural gas 
in interstate commerce first to obtain a certificate of pub-
lic convenience and necessity.

Thereafter, Transco and several of the parties to the 
settlement agreement sought review of the Commission’s 
determination.1 Following oral argument on the peti-

1 Although neither the petitioning Commission nor the two re-
spondents who have filed responses to the petition for certiorari have 
addressed the issue, it appears that the underlying controversy is 
not now moot even though it concerns an interim plan covering a 
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tion for review, the Court of Appeals, “desiring to be 
more fully informed about the ‘crisis’ on the Transco 
system before reviewing questions pertaining to its solu-
tion,” entered an order sua sponte directing the parties 
to submit certain information concerning Transco’s natu-
ral gas reserves. After receiving responses to this order, 
and noting the refusal of the Commission to certify the 
accuracy of the data supplied by Transco regarding its 
reserves of natural gas, the court directed the parties to 
show cause why it should not order the Commission to 
conduct an immediate investigation of Transco’s claim 
of reduced reserves. Thereafter, the Court of Appeals, 
observing that evidence of “actual shortage both under-
lies the concept of curtailment and justifies its appli-
cation,” issued the proposed order. That order directed 
the Commission to complete and report to the court 
an investigation “of Transco’s claims of reduced re-
serves by immediate subpoena of Transco’s books and 
records pertaining to all gas supplies in which it has 
any legal interest . . . and by field investigation [which] 
has determined the extent of the reduced reserves and 
the bona fides of Transco and its suppliers in meet-
ing their past and future contract commitments. . . .” 
The court further directed that its decision reviewing 

period of time that has by now expired. The Court of Appeals 
earlier granted a motion by Transco and ordered the interim plan 
into effect pending that court’s review of the Commission’s order 
disallowing the plan. Consolidated Edison Co. n . FPC, 167 U. S. 
App. D. C. 134, 143, 511 F. 2d 372, 381 (1974). The court ordered 
that the compensation payments under the plan be paid into an 
escrow account pending review of the Commission’s determination 
that the compensation scheme was unlawful. Ibid. Therefore, it 
appears that at the least the disposition of these payments into the 
escrow account will be affected by the Court of Appeals’ ultimate 
judgment on the merits of the case.
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the Commission’s order would be deferred pending the 
investigation and report, and that the investigation and 
report should be made by the Commission within 30 
days.

It is this interlocutory order for which the Commis-
sion petitions for review by this Court. The Commission 
first argues that the Court of Appeals has overstepped 
the bounds of its reviewing authority in ordering this 
investigation by the Commission, and that in doing so 
the court has unwarrantedly interfered with the internal 
functional autonomy of an independent administrative 
agency. Additionally, the Commission argues, the Court 
of Appeals has abused its discretion in ordering the 
factual inquiry by the Commission in the circumstances 
presented by this case. The Commission maintains that 
the extent of Transco’s natural gas shortage is not 
material to the legal issues—concerning the lawfulness 
of the proposed compensation scheme—which presently 
confront the Court of Appeals. This is said to be par-
ticularly true where, as here, the Commission has dis-
approved the proposed interim plan for dealing with the 
alleged shortage of gas.2 Finally, the Commission argues 
that it is impossible to comply with the order, as such 
a complex investigation would require much longer than 
the 30 days allowed.

First. We agree with the Commission that the chal-
lenged order, although interlocutory in nature, is prop-

2 This argument appears to accord with the views of Judge Mac-
Kinnon which are set forth in a separate statement accompanying 
the challenged order. Judge MacKinnon expressed the view that the 
extent of the shortage is “peripheral,” although “not wholly irrele-
vant” to the legal issues confronting the Court of Appeals. He 
indicated that he would instead first reach the merits, affirm the 
order of the Commission, and then direct that the Commission make 
the complex factual inquiry regarding the shortage “prior to passing 
on any subsequent curtailment plan.”
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erly reviewable by this Court pursuant to 28 U. S. C. 
§ 1254 (1). Clearly the effect of the order is immediate 
and irreparable, and any review by this Court of the 
propriety of the order must be immediate to be 
meaningful.

Second. We agree with the Court of Appeals that the 
existence of an actual shortage of gas supplies forms the 
factual predicate necessary to the Commission’s assertion 
of authority under its transportation jurisdiction, § 1 (b) 
of the Act, 15 U. S. C. § 717 (b), to approve the cur-
tailment of gas already contracted for. FPC v. Louisi-
ana Power & Light Co., 406 U. S. 621 (1972). Certainly 
that court could properly conclude that the Commission 
would have abused its discretion had it approved curtail-
ment plans in the absence of evidence whereby it “could 
have reasonably believed” the shortage to exist, Citizens 
to Preserve Overton Park v. Volpe, 401 U. S. 402, 416 
(1971), and that “substantial evidence” in the record is 
necessary to support any such finding by the Commission.

Third. We are of the view, however, that the Court 
of Appeals overstepped the bounds of its reviewing au-
thority in issuing the order presently before us. First, 
we have consistently expressed the view that ordinarily 
review of administrative decisions is to be confined to 
“consideration of the decision of the agency . . . and of 
the evidence on which it was based.” United States v. 
Carlo Bianchi & Co., 373 U. S. 709, 714-715 (1963). 
“[T]he focal point for judicial review should be the ad-
ministrative record already in existence, not some new 
record made initially in the reviewing court.” Camp v. 
Pitts, 411 U. S. 138, 142 (1973). If the decision of the 
agency “is not sustainable on the administrative record 
made, then the . . . decision must be vacated and the 
matter remanded ... for further consideration.” Id., at 
143. Clearly it is this mode of review that is contem-
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plated by the statute providing for judicial review of 
Commission decisions, § 19 (b) of the Act, 15 U. S. C. 
§ 717r (b).3 Secondly, although we have recognized that

3 Section 19 (b) of the Natural Gas Act provides:
“Any party to a proceeding under this chapter aggrieved by an 

order issued by the Commission in such proceeding may obtain a 
review of such order in the court of appeals of the United States for 
any circuit wherein the natural-gas company to which the order re-
lates is located or has its principal place of business, or in the United 
States Court of Appeals for the District of Columbia [Circuit], by 
filing in such court, within sixty days after the order of the Com-
mission upon the application for rehearing, a written petition pray-
ing that the order of the Commission be modified or set aside in 
whole or in part. A copy of such petition shall forthwith be trans-
mitted by the clerk of the court to any member of the Commission 
and thereupon the Commission shall file with the court the record 
upon which the order complained of was entered, as provided in 
section 2112 of Title 28. Upon the filing of such petition such court 
shall have jurisdiction, which upon the filing of the record with it 
shall be exclusive, to affirm, modify, or set aside such order in whole 
or in part. No objection to the order of the Commission shall be 
considered by the court unless such objection shall have been urged 
before the Commission in the application for rehearing unless there 
is reasonable ground for failure so to do. The finding of the Com-
mission as to the facts, if supported by substantial evidence, shall 
be conclusive. If any party shall apply to the court for leave to ad-
duce additional evidence, and shall show to the satisfaction of the 
court that such additional evidence is material and that there 
were reasonable grounds for failure to adduce such evidence in the 
proceedings before the Commission, the court may order such addi-
tional evidence to be taken before the Commission and to be ad-
duced upon the hearing in such manner and upon such terms and 
conditions as to the court may seem proper. The Commission may 
modify its findings as to the facts by reason of the additional evi-
dence so taken, and it shall file with the court such modified or new 
findings, which if supported by substantial evidence, shall be con-
clusive, and its recommendation, if any, for the modification or 
setting aside of the original order. The judgment and decree of 
the court, affirming, modifying, or setting aside, in whole or in part, 
any such order of the Commission, shall be final, subject to review 
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a court reviewing decisions of the Federal Power Com-
mission sits as a court vested with equity powers and 
“may authorize the Commission in proper cases to take 
new evidence,” Mobil Oil Corp. n . FPC, 417 U. S. 283, 
311-312 (1974), it is nevertheless true that ordinarily 
this will require a remand to the agency in order that it 
can exercise its administrative discretion in deciding how, 
in light of internal organizational considerations, it may 
best proceed to develop the needed evidence and how 
its prior decision should be modified in light of such evi-
dence as develops. Certainly this is the procedure con-
templated by the review statute, which provides that the 
Commission “may modify its findings as to the facts by 
reason of the additional evidence so taken,” and that 
“such modified or new findings, ... if supported by sub-
stantial evidence, shall be conclusive . . . .” 15 U. S. C. 
§ 717r (b). At least in the absence of substantial justifi-
cation for doing otherwise,4 a reviewing court may not, 
after determining that additional evidence is requisite 
for adequate review, proceed by dictating to the agency 
the methods, procedures, and time dimension of the 
needed inquiry and ordering the results to be reported to 
the court without opportunity for further consideration 
on the basis of the new evidence by the agency. Such a 
procedure clearly runs the risk of “propel [ling] the court 
into the domain which Congress has set aside exclusively 
for the administrative agency.” SEC v. Chenery Corp., 
332 U. S. 194, 196 (1947). “The Court, it is true, has 
power ‘to affirm, modify, or set aside’ the order of the 

by the Supreme Court of the United States upon certiorari or 
certification as provided in sections 346 and 347 of Title 28.”

4 We do not find the reasons stated by the Court of Appeals, 
largely that the Commission “has been long on notice” that data 
supporting the claimed existence of shortage was necessary, to be 
in the circumstances presented sufficient justification for the court’s 
order.
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Commission ‘in whole or in part.’ . . . But that author-
ity is not power to exercise an essentially administrative 
function.” FPC v. Idaho Power Co., 344 U. S. 17, 21 
(1952).

Fourth. We are unable to determine with certainty, 
from this vantage point and on the partial record now be-
fore us, whether the evidence regarding Transco’s actual 
shortage with which the instant order is concerned is ab-
solutely essential to a decision by the Court of Appeals 
on the issues presently before that court for review. Al-
though Judge MacKinnon in his separate statement was 
apparently of the view that it was not, it is at least con-
ceivable that the Court of Appeals could determine that 
the lawfulness of the proposed compensation scheme is 
partially a function of the actual severity of the short-
age. Cf. FPC v. Louisiana Power de Light Co., supra. 
Accordingly, the court below is free on remand either to 
proceed to the merits of the issues presented by the 
compensation scheme and only thereafter deal with the 
adequacy of the record in regard to the evidence of 
shortage, or immediately to remand the case to the Com-
mission for the required inquiry. It is apparent that 
under neither alternative need the Court of Appeals’ abil-
ity fully and effectively to review the administrative 
process regarding the implementation of curtailment 
plans and their underlying factual premises be 
relinquished.

Fifth. In light of the immediacy of the natural gas 
shortage problem with which the Commission is attempt-
ing to cope, the already protracted nature of review pro-
ceedings in this case, and the potential importance of a 
resolution on the merits of the compensation issues 
presented by the instant case,5 swift and priority con-

5 See Mississippi Pub. Serv. Comm’n v. FPC, 522 F. 2d 1345 (CA5 
1975).
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sideration of this case by the Court of Appeals on re-
mand is merited.

Accordingly, the petition for certiorari is granted, the 
order of the Court of Appeals is vacated, and the case 
is remanded to that court for further proceedings con-
sistent with this opinion.

It is so ordered.

Mr . Justice  Stewar t  and Mr . Justice  Powel l  took 
no part in the consideration or decision of this case.
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THERMTRON PRODUCTS, INC., et  al . v . HER- 
MANSDORFER, U. S. DISTRICT JUDGE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT

No. 74-206. Argued October 7, 1975—Decided January 20, 1976

Title 28 U. S. C. § 1441 (a) provides that “any civil action brought 
in a State court of which the district courts of the United 
States have original jurisdiction” may be removed by the de-
fendant to the federal district court, and § 1446 provides the 
removal procedure. Section 1447 (c) provides for remand to the 
state court on the ground that the case was removed “improv- 
idently and without jurisdiction,” and § 1447 (d) imposes a gen-
eral bar against appellate review of a remand order. After two 
citizens of Kentucky had brought a damages action against pe-
titioners, an Indiana corporation and its employee, a citizen of 
Indiana, petitioners removed the action to the Federal District 
Court under §§ 1441 (a) and 1446. Thereafter respondent, the 
District Judge, though conceding that petitioners had the statu-
tory right to remove the action to federal court, ordered the case 
remanded to the state court for trial, solely on the ground that 
his heavy docket would unjustly delay the plaintiffs from going to 
trial on the merits. Petitioners then filed in the Court of Appeals 
an alternative petition for a writ of mandamus or prohibition on 
the ground that the action had been properly removed and that 
respondent lacked authority to remand the case on the ground that 
he had asserted. The Court of Appeals denied the petition after 
concluding that (1) the District Court had jurisdiction to enter 
the remand order and (2) the Court of Appeals because of § 1447 
(d) had no jurisdiction to review that order. Petitioners concede 
that § 1447 (d) prohibits appellate review of all remand orders 
issued pursuant to § 1447 (c), whether erroneous or not, but 
maintain that the bar does not apply to remand on a ground not 
authorized by § 1447 (c). Held:

1. The District Court exceeded its authority in remanding the 
case on grounds not permitted by § 1447 (c). Pp. 342-345.

2. Section 1447 (d), when construed as it must be in conjunc-
tion with § 1447 (c), does not bar appellate review by mandamus 
of a remand order made on grounds not specified in § 1447 (c),
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there being no indication either in the language or the legislative 
history of the provision that Congress intended to extend the bar 
against review to reach remand orders not based on statutory 
grounds. Pp. 345-352.

3. Here, where the District Court had refused to adjudicate a 
case, and had remanded it on grounds not authorized by the removal 
statutes, mandamus was the proper remedy to compel the Dis-
trict Court to entertain the remanded action. Pp. 352-353.

Reversed and remanded.

Whi te , J., delivered the opinion of the Court, in which Bre nn an , 
Mar shal l , Bla ck mu n , and Pow el l , JJ., joined. Reh nq ui st , J., 
filed a dissenting opinion, in which Burg er , C. J., and Ste wa rt , J., 
joined, post, p. 353. Ste ve ns , J., took no part in the consideration 
or decision of the case.

Frank G. Dickey, Jr., argued the cause and filed a brief 
for petitioners.

C. Kilmer Combs argued the cause and filed a brief for 
respondent.

Mr . Justi ce  White  delivered the opinion of the 
Court.

The questions in this case are whether a Federal Dis-
trict Judge may remand a properly removed diversity 
case for reasons not authorized by statute, and, if not, 
whether such remand order may be remedied by writ 
of mandamus.

I
On April 9, 1973, two citizens and residents of Ken-

tucky filed an action in a Kentucky state court against 
Thermtron Products, Inc., an Indiana corporation with-
out office or place of business in Kentucky, and one 
Larry Dean Newhard, an employee of Thermtron and a 
citizen and resident of Indiana, seeking damages for 
injuries arising out of an automobile accident between 
plaintiffs’ automobile and a vehicle driven by Newhard.
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Service on the defendants, who are petitioners here, was 
by substituted service on the Secretary of State of the 
Commonwealth, pursuant to Kentucky law. Later that 
month, petitioners removed the cause to the United 
States District Court for the Eastern District of Ken-
tucky pursuant to 28 U. S. C. §§ 14411 and 1446.2 The

1 Title 28 U. S. C. § 1441 provides:
“(a) Except as otherwise expressly provided by Act of Congress, 

any civil action brought in a State court of which the district courts 
of the United States have original jurisdiction, may be removed by 
the defendant or the defendants, to the district court of the United 
States for the district and division embracing the place where such 
action is pending.

“(b) Any civil action of which the district courts have original 
jurisdiction founded on a claim or right arising under the Consti-
tution, treaties or laws of the United States shall be removable with-
out regard to the citizenship or residence of the parties. Any other 
such action shall be removable only if none of the parties in interest 
properly joined and served as defendants is a citizen of the State in 
which such action is brought.

“(c) Whenever a separate and independent claim or cause of ac-
tion, which would be removable if sued upon alone, is joined with 
one or more otherwise non-removable claims or causes of action, 
the entire case may be removed and the district court may determine 
all issues therein, or, in its discretion, may remand all matters not 
otherwise within its original jurisdiction.”

2 Title 28 U. S. C. § 1446 provides:
“(a) A defendant or defendants desiring to remove any civil action 

or criminal prosecution from a State court shall file in the district 
court of the United States for the district and division within which 
such action is pending a verified petition containing a short and 
plain statement of the facts which entitle him or them to removal 
together with a copy of all process, pleadings and orders served 
upon him or them in such action.

“(b) The petition for removal of a civil action or proceeding shall 
be filed within thirty days after the receipt by the defendant, 
through service or otherwise, of a copy of the initial pleading setting 
forth the claim for relief upon which such action or proceeding is 
based, or within thirty days after the service of summons upon the 
defendant if such initial pleading has then been filed in court and
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case was assigned a number, and the defendants filed 
their answer and later proceeded with discovery. On 
February 5, 1974, respondent judge issued an order in the 
case which recited that the action “was removed from the 
Pike Circuit Court, Pike County, Kentucky, on April 30, 
1973, pursuant to the provisions of 28 U. S. C. § 1446,” 
that his court had reviewed its entire civil docket and 
found “that there is no available time in which to try the 
above-styled action in the foreseeable future” and that 
an adjudication of the merits of the case would be expe-
dited in the state court. Record 31. The order then 
called upon the defendants to show cause “why the ends 
of justice do not require this matter [to] be remanded to 
the Pike Circuit Court . . . .” Ibid. In response to the 

is not required to be served on the defendant, whichever period is 
shorter.

“If the case stated by the initial pleading is not removable, a peti-
tion for removal may be filed within thirty days after receipt by 
the defendant, through sendee or otherwise, of a copy of an amended 
pleading, motion, order or other paper from which it may first be 
ascertained that the case is one which is or has become removable.

“(c) The petition for removal of a criminal prosecution may be 
filed at any time before trial.

“(d) Each petition for removal of a civil action or proceeding, 
except a petition in behalf of the United States, shall be accom-
panied by a bond with good and sufficient surety conditioned that 
the defendant or defendants will pay all costs and disbursements 
incurred by reason of the removal proceedings should it be deter-
mined that the case was not removable or was improperly removed.

“(e) Promptly after the filing of such petition and bond the de-
fendant or defendants shall give written notice thereof to all adverse 
parties and shall file a copy of the petition with the clerk of such 
State court, which shall effect the removal and the State court shall 
proceed no further unless and until the case is remanded.

“(f) If the defendant or defendants are in actual custody on 
process issued by the State court, the district court shall issue its 
writ of habeas corpus, and the marshal shall thereupon take such 
defendant or defendants into his custody and deliver a copy of the 
writ to the clerk of such State court.”
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order, petitioners asserted that they believed they could 
not have a fair and impartial trial in the state courts, that 
the cause had been properly removed pursuant to the 
applicable statutes, that petitioners had a federal right 
to have the cause tried in the federal court, that respond-
ent had no discretion to remand the case merely because 
of a crowded docket, and that there was no other legal 
ground for the remand.

On March 22, 1974, respondent filed a memorandum 
opinion and order remanding the case to the Pike Circuit 
Court. The opinion noted petitioners’ contention that 
they had a “right” to remove the action by properly 
invoking 28 U. S. C. § 1441, and remarked that “[t]he 
court must concede that fact.” Record 36. That 
right, the opinion then stated, nevertheless had to be 
“balanced against the plaintiffs’ right to a forum of their 
choice and their right to a speedy decision on the merits 
of their cause of action.” Ibid. Because of the District 
Court’s crowded docket and because other cases had 
priority on available trial time,3 “plaintiffs’ right of re-

3 The condition of respondent’s docket and the priority for trial 
of cases on the docket were explained by respondent in the memo-
randum opinion and order, Record 36-37:

“At the close of business on February 28, 1974 there were pend-
ing on the dockets for which this Court has primary responsibility 
a total of eighty (80) criminal actions and three hundred ninety- 
four (394) civil actions. These cases have been assigned various 
priorities. The first priority is granted criminal actions. Social 
Security and Black Lung cases* have a priority second only to crimi-
nal cases. Webb n . Richardson, 472 F. 2d 529, 538 (6th Cir. 1972). 
A third priority is granted those actions in which the United States 
is a party. The lowest priority, as a matter of necessity, is as-
signed private civil actions. Consequently, the period between the 
filing of such actions and the time in which they are assigned for 
trial must, regrettably, continually be extended.”

“*At the present time the Eastern District of Kentucky is experi-
encing an influx of Black Lung related actions. The Department
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dress is being severely impaired,” which “would not be 
the case if the cause had not been removed from the 
state courts.” Id., at 37. Remarking that the pur-
pose of the removal statute was to prevent prejudice in 
local courts and being of the view that petitioners had 
made no showing of possible prejudice that might fol-
low from remand, respondent then ordered the case 
remanded.4

Petitioners then filed in the Court of Appeals for the 
Sixth Circuit their alternative petition for writ of man-
damus or prohibition, requesting relief on the ground 
that the action had been properly removed and that 
respondent had no authority or discretion whatsoever 
to remand the case on the ground asserted by him. 
Based on the petition and respondent’s response, the 
Court of Appeals denied the petition after concluding 
(1) that the District Court had jurisdiction to enter the 
order for remand and (2) that the Court of Appeals 

of Health, Education and Welfare predicts that a total in excess 
of four thousand (4,000) of these actions will ultimately be filed in 
this District.”

4 Apparently respondent entered similar orders of remand in 
other diversity cases removed to his court. Petitioners stated in 
their petition for a writ of mandamus in the Court of Appeals that 
they believed “upon information only, that the Respondent herein 
has entered similar Orders of Remand in approximately 28 other 
actions, which actions either were removed to the United States 
District Court for the Eastern District of Kentucky, at Pikeville, 
in 1973, or which actions constitute ’ all cases removed to said 
Court during the year 1973.” Id., at 8-9. At oral argument 
before this Court, petitioners’ counsel stated that during 1973, 14 
cases had been removed from the Pike Circuit Court to respondent’s 
court and that in every case respondent had issued orders to de-
fendants to show cause why the cases should not be remanded to 
the state court. Petitioners’ counsel further stated that respondent 
had entered orders of remand to the state court in all but two of 
those cases. Tr. of Oral Arg. 8.
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had no jurisdiction to review that order or to issue man-
damus because of the prohibition against appellate re-
view contained in 28 U. S. C. § 1447 (d). We granted 
the petition for certiorari, 420 U. S. 923 (1975), and now 
reverse.

II
Title 28 U. S. C. § 1441 (a) provides that unless other-

wise expressly provided by Act of Congress, “any civil 
action brought in a State court of which the district 
courts of the United States have original jurisdiction,” 
may be removed by the defendant to the district court 
of the United States.5 Section 1446 provides the proce-
dure for removal;6 and a case removed under that sec-
tion may be remanded only in accordance with § 1447 
which governs procedure after removal. Section 1447 (c) 
provides in part:

“If at any time before final judgment it appears 
that the case was removed improvidently and with-
out jurisdiction, the district court shall remand the 
case, and may order the payment of just costs.”

The following section, § 1447 (d), generally forbids 
review of remand orders:

“An order remanding a case to the State court 
from which it was removed is not reviewable on ap-
peal or otherwise, except that an order remanding a 
case to the State court from which it is removed 
pursuant to section 1443 of this title shall be review-
able by appeal or otherwise.”7

5 See n. 1, supra.
6 See n. 2, supra.
7 Title 28 U. S. C. § 1443 provides:
“Any of the following civil actions or criminal prosecutions, com-

menced in a State court may be removed by the defendant to the 
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It is unquestioned in this case and conceded by petition-
ers that this section prohibits review of all remand orders 
issued pursuant to § 1447 (c) whether erroneous or not 
and whether review is sought by appeal or by extraordi-
nary writ. This has been the established rule under 
§ 1447 (d) and its predecessors stretching back to 1887. 
See, e. g., In re Pennsylvania Co., 137 U. S. 451 (1890); 
Ex parte Matthew Addy S. S. Co., 256 U. S. 417 (1921); 
Employers Reinsurance Corp. v. Bryant, 299 U. S. 374 
(1937); United States v. Rice, 327 U. S. 742 (1946). 
If a trial judge purports to remand a case on the ground 
that it was removed “improvidently and without juris-
diction,” his order is not subject to challenge in the court 
of appeals by appeal, by mandamus, or otherwise.

The issue before us now is whether § 1447 (d) also 
bars review where a case has been properly removed and 
the remand order is issued on grounds not authorized 
by § 1447 (c). Here, respondent did not purport to 
proceed on the basis that this case had been removed 
“improvidently and without jurisdiction.” Neither the 
propriety of the removal nor the jurisdiction of the court 

district court of the United States for the district and division 
embracing the place wherein it is pending:

“(1) Against any person who is denied or cannot enforce in the 
courts of such State a right under any law providing for the equal 
civil rights of citizens of the United States, or of all persons within 
the jurisdiction thereof;

“(2) For any act under color of authority derived from any law 
providing for equal rights, or for refusing to do any act on the 
ground that it would be inconsistent with such law.”

Title 28 U. S. C. § 1447 (d), as amended in 1949, was further 
amended in 1964 to provide expressly for review “by appeal or 
otherwise” of orders remanding cases that had been removed pur-
suant to § 1443. § 901 of Civil Rights Act of 1964, 78 Stat. 266. 
See Georgia v. Rachel, 384 U. S. 780 (1966); City of Greenwood n . 
Peacock, 384 U. S. 808 (1966).
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was questioned by respondent in the slightest.8 Section 
1447 (c) was not even mentioned. Instead, the District 
Court’s order was based on grounds wholly different 
from those upon which § 1447 (c) permits remand. The 
determining factor was the District Court’s heavy docket, 
which respondent thought would unjustly delay plain-
tiffs in going to trial on the merits of their action. This 
consideration, however, is plainly irrelevant to whether 
the District Court would have had jurisdiction of the case 
had it been filed initially in that court, to the remova-
bility of a case from the state court under § 1441, and 
hence to the question whether this cause was removed 
“improvidently and without jurisdiction” within the 
meaning of the statute.

Removal of cases from state courts has been allowed 
since the first Judiciary Act, and the right to remove 
has never been dependent on the state of the federal 
court’s docket. It is indeed unfortunate if the judicial 
manpower provided by Congress in any district is in-
sufficient to try with reasonable promptness the cases 
properly filed in or removed to that court in accordance 
with the applicable statutes. But an otherwise properly 
removed action may no more be remanded because the 
district court considers itself too busy to try it than an 
action properly filed in the federal court in the first 
instance may be dismissed or referred to state courts for 
such reason. McClellan v. Carland, 217 U. S. 268

8 So far as the record reveals, it has not been questioned in this 
case that the cause is between citizens of different States, that it 
involves a claim of over $10,000 exclusive of interest and costs, that 
it is within the so-called diversity jurisdiction of the District Court 
and that it could have been initially filed in the District Court pur-
suant to 28 U. S. C. § 1331. It also seems common ground that there 
is no express statutory provision forbidding the removal of this 
action and that the cause was timely removed in strict compliance 
with 28 U. S. C. § 1446.
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(1910); Chicot County n . Sherwood, 148 U. S. 529 
(1893); Hyde v. Stone, 20 How. 170 (1858).

We agree with petitioners: The District Court exceeded 
its authority in remanding on grounds not permitted by 
the controlling statute.9

Ill
Although the Court of Appeals, erroneously we think, 

held that the District Court had jurisdiction to enter 
its remand order, the Court of Appeals did not mention 
§ 1447 (c), did not suggest that the District Court had 
proceeded under that section, properly or improperly, 
and did not itself suggest that this case was not remov-
able under § 1441 or that it had been improvidently re-
moved from the state court for want of jurisdiction or 
otherwise. In the face of petitioners’ position that the 
remand was for reasons not authorized by the statute, the 
Court of Appeals acted solely on the ground that under 
§ 1447 (d) it had no jurisdiction to entertain a petition 
for writ of mandamus challenging the remand order is-
sued by respondent in this case.

We disagree with that conclusion. Section 1447 (d) is 
not dispositive of the reviewability of remand orders in 
and of itself. That section and § 1447 (c) must be con-
strued together, as this Court has said of the predecessors 
to these two sections in Employers Reinsurance Corp. v. 
Bryant, supra, at 380-381, and Kloeb v. Armour & Co., 
311 U. S. 199, 202 (1940). These provisions, like 
their predecessors, “are in pari materia [and] are to be 

9 Lower federal courts have uniformly held that cases properly 
removed from state to federal court within the federal court’s 
jurisdiction may not be remanded for discretionary reasons not 
authorized by the controlling statute. Romero v. ITE Imperial 
Corp., 332 F. Supp. 523, 526 (PR 1971); Isbrandtsen Co. n . 
Dist. 2, Marine Engineers Ben. Assn., 256 F. Supp. 68, 77 (EDNY 
1966); Davis v. Joyner, 240 F. Supp. 689, 690 (EDNC 1964); 
Vann v. Jackson, 165 F. Supp. 377, 381 (EDNC 1958).
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construed accordingly rather than as distinct enact-
ments . . . .” Employers Reinsurance Corp. n . Bryant, 
supra, at 380. This means that only remand orders 
issued under § 1447 (c) and invoking the grounds specified 
therein—that removal was improvident and without 
jurisdiction—are immune from review under § 1447 (d).

Section 1447 (d) has its roots in the Act of Mar. 3, 
1887, 24 Stat. 552. Prior to 1875, orders of remand were 
not reviewable by appeal or writ of error for want of a 
final judgment. Railroad Co. v. Wiswall, 23 Wall. 507 
(1875). Section 5 of the Judiciary Act of 1875, 18 Stat. 
472, provided that if the trial court became satisfied at 
any time during the pendency of a case brought in or 
removed to that court that the case did not really or 
substantially involve a dispute or controversy properly 
within its jurisdiction, the action was to be either dis-
missed or remanded to the court from which it was 
removed as justice might require. The section expressly 
provided that the order dismissing or remanding the 
cause was to be reviewable on writ of error or appeal.10 
The Act of Mar. 3, 1887, however, while not disturbing

10 Section 5 of the Judiciary Act of 1875, 18 Stat. 472, provided: 
“That if, in any suit commenced in a circuit court or removed 

from a State court to a circuit court of the United States, it shall 
appear to the satisfaction of said circuit court, at any time after 
such suit has been brought or removed thereto, that such suit does 
not really and substantially involve a dispute or controversy prop-
erly within the jurisdiction of said circuit court, or that the parties 
to said suit have been improperly or collusively made or joined, 
either as plaintiffs or defendants, for the purpose of creating a case 
cognizable or removable under this act, the said circuit court shall 
proceed no further therein, but shall dismiss the suit or remand it 
to the court from which it was removed as justice may require, 
and shall make such order as to costs as shall be just; but the 
order of said circuit court dismissing or remanding said cause to the 
State court shall be reviewable by the Supreme Court on writ of 
error or appeal, as the case may be.”
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the provision for dismissal or remand for want of juris-
diction, not only repealed the provision in § 5 of the 1875 
Act providing for appellate review of remand orders but 
contained a provision that “improperly removed” cases 
should be remanded and that “no appeal or writ of error 
from the decision of the circuit court so remanding such 
cause shall be allowed.” 24 Stat. 553.11 (Emphasis 
added.)

These provisions for the disposition of removed cases 
where jurisdiction was lacking or removal was otherwise 
improper, together with the prohibition of appellate re-
view, were later included in §§28 and 37 of the Judicial 
Code of 1911, appeared in 28 U. S. C. §§ 71 and 80 (1946 
ed.), 36 Stat. 1094, 1098, and endured until 194812 when 

11 The Act of Mar. 3, 1887, c. 373, 24 Stat. 553, provided in part:
“ ‘Whenever any cause shall be removed from any State court into 
any circuit court of the United States, and the circuit court shall 
decide that the cause was improperly removed, and order the 
same to be remanded to the State court from whence it came, such 
remand shall be immediately carried into execution, and no appeal 
or writ of error from the decision of the circuit court so remanding 
such cause shall be allowed.’ ”

12 Title 28 U. S. C. §71 (1946 ed.), which was effective until 
the 1948 revision, provided in part:
“Whenever any cause shall be removed from any State court into 
any district court of the United States, and the district court shall 
decide that the cause was improperly removed, and order the same 
to be remanded to the State court from whence it came, such 
remand shall be immediately carried into execution, and no appeal 
from the decision of the district court so remanding such cause 
shall be allowed.”

Title 28 U. S. C. § 80 (1946 ed.), which was also effective until 
the 1948 revision, provided:

“If in any suit commenced in a district court, or removed from 
a State court to a district court of the United States, it shall appear 
to the satisfaction of the said district court, at any time after such 
suit has been brought or removed thereto, that such suit does not 
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28 U. S. C. § 1447 was enacted—minus, however, the 
prohibition against appellate review. The omission was 
corrected in 1949 when the predecessor of the present 
subsection (d) came into being.13

Until 1948, then, district courts were authorized to 
remand cases over which they had no jurisdiction or 
which had been otherwise “improperly” removed, and 
district court orders “so remanding” were not appealable. 
It was held that a case remanded for want of jurisdiction 
under § 80, which itself contained no prohibition of 
appellate review, was an “improperly” removed case 
under § 71 and hence subject to the reviewability bar of 
that section. Employers Reinsurance Corp. v. Bryant, 
299 U. S. 374 (1937). But under the plain language of 
§ 71, a case was “so remanded” and within the review-
ability prohibition only if it had been improperly re-
moved. Insofar as we are advised, no case in this Court 
ever held that § 71 prohibited appellate review by man-
damus of a remand order not purporting to be based on 
the statutory ground.14

really and substantially involve a dispute or controversy properly 
within the jurisdiction of said district court, or that the parties to 
said suit have been improperly or collusively made or joined, either 
as plaintiffs or defendants, for the purpose of creating a case 
cognizable or removable under this chapter, the said district court 
shall proceed no further therein, but shall dismiss the suit or remand 
it to the court from which it was removed, as justice may require, 
and shall make such order as to costs as shall be just.”

13 As amended in 1949, 28 U. S. C. § 1447 (d) (1946 ed., Supp. 
Ill) provided:

“(d) An order remanding a case to the State court from which 
it was removed is not reviewable on appeal or otherwise.”

The subsection took its present form in 1964, when Congress 
amended the subsection to provide for review of cases removed pur-
suant to 28 U. S. C. § 1443. See n. 7, supra.

14 Kloeb v. Armour & Co., 311 U. S. 199 (1940), upon which 
respondent relies, plainly did not do so. There, various suits were
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Sections 1447 (c) and (d) represent the 1948 recodifi-
cation of §§71 and 80. They were intended to restate 
the prior law with respect to remand orders and their

filed in the Ohio state courts against Armour and an individual. 
Armour’s removal petitions, filed in the state courts in accordance 
with the then-controlling procedure and asserting the right to 
remove because of a separable controversy between it and the 
plaintiffs, were denied by the trial court. The Ohio Supreme Court 
reversed, holding that the controversy with Armour was separable 
and that its removal petitions should have been granted. The 
trial court complied, and the cases were removed; but a motion 
to remand was then granted in the Federal District Court on the 
ground that in its view there was no separable controversy and 
hence no federal jurisdiction. The Court of Appeals for the Sixth 
Circuit granted Armour’s mandamus petition, holding that the 
District Court had no power to determine the separable-controversy 
issue because that question had been finally determined by the 
Ohio Supreme Court. The Court of Appeals deemed inapplicable 
the prohibition against review by appeal or mandamus where the 
action of the District Court flouted not only the doctrine of res 
judicata but also the statutes directing courts to give full faith and 
credit to the decisions of state tribunals. The view of the Court 
of Appeals was that the prohibition against review contained in § 71 
barred review of erroneous decisions but not of those beyond the 
power of the District Court. In reversing, this Court could not 
agree with “[t]he suggestion that the federal district court had no 
power to consider the entire record and pass upon the question of 
separability, because this point had been finally settled by the 
Supreme Court of Ohio.” 311 U. S,, at 204. Although the Ohio 
Supreme Court had held that the state trial court should have relin- 
quished jurisdiction, the federal court was required by the controlling 
statute to consider its own jurisdiction, which it had proceeded to 
do in determining that “the controversy was not within the juris-
diction of that court” and that the case should be remanded. The 
remand order was thus deemed by this Court to be strictly within 
the power conferred upon the District Court by the statute, inas-
much as it was based on a determination of jurisdiction over the 
case. Mandamus was therefore barred by § 71.

It is apparent that Kloeb does not control this case. Kloeb did 
not hold that mandamus would not he to challenge an order based 
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reviewability.15 There is no indication whatsoever that 
Congress intended to extend the prohibition against re-
view to reach remand orders entered on- grounds not 
provided by the statute.

upon grounds that the District Court was not empowered by 
statute to consider. To the contrary, Kloeb held that the District 
Court was not bound by the state court’s jurisdictional determina-
tion, and that the District Court’s remand order, entered for want 
of jurisdiction in compliance with the controlling statute, was not 
reviewable by mandamus. In contrast to Kloeb, where the remand 
for want of jurisdiction was expressly authorized by the statute, 
here the District Court did not purport to comply with the re-
moval and remand statutes at all. Its remand was on wholly 
unauthorized grounds.

15 When the Judicial Code was revised in 1948, 28 U. S. C. 
§1447 (e) (1946 ed., Supp. II) (now § 1447 (c)) provided:

“If at any time before final judgment it appears that the case 
was removed improvidently and without jurisdiction, the district 
court shall remand the case.” There was no express provision, as 
there had been under former § 71, prohibiting review of such order. 
The Reviser’s Note stated:

“Subsection (e) [now subsec. (c)] is derived from sections 71 and 
80 of title 28, U. S. C., 1940 ed. Such subsection is rewritten to 
eliminate the cumbersome procedure of remand.” Note following 
28 U. S. C. § 1447.

There was no intent to change the prior law substantively, 
although the prohibition of appellate review of remand orders 
contained in § 71 of the old Code was inexplicably omitted. The 
omission was quickly rectified by the 1949 amendments to the Code. 
Section 1447 (c) (1946 ed., Supp. Ill), which had been § 1447 (e) 
(1946 ed., Supp. II) in the 1948 revision, took its present form and 
§ 1447 (d) (1946 ed., Supp. Ill) was enacted. The House Report 
on the 1949 amendments explained the addition of § 1447 (d): 
“This section strikes out subsections (c) and (d) of section 1447 of 
title 28, U. S. C., as covered by the Federal Rules of Civil Procedure, 
and adds a new subsection to such section 1447 to remove any doubt 
that the former law as to the finality of an order of remand to a 
State court is continued.” H. R. Rep. No. 352, 81st Cong., 1st Sess., 
15.

The plain intent of Congress, which was accomplished with the 1949
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There is no doubt that in order to prevent delay in 
the trial of remanded cases by protracted litigation of 
jurisdictional issues, United States v. Rice, 327 U. S., 
at 751, Congress immunized from all forms of appel-
late review any remand order issued on the grounds 
specified in § 1447 (c), whether or not that order might 
be deemed erroneous by an appellate court. But we are 
not convinced that Congress ever intended to extend 
carte blanche authority to the district courts to revise 
the federal statutes governing removal by remanding 
cases on grounds that seem justifiable to them but which 
are not recognized by the controlling statute. That 
justice may move more slowly in some federal courts 
than in their state counterparts is not one of the con-
siderations that Congress has permitted the district 
courts to recognize in passing on remand issues. Be-
cause the District Judge remanded a properly removed 
case on grounds that he had no authority to consider, he 
exceeded his statutorily defined power; and issuance of 
the writ of mandamus was not barred by § 1447 (d).

In so holding we neither disturb nor take issue with 
the well-established general rule that § 1447 (d) and its 

amendment, was to recodify the pre-1948 law without material 
change insofar as the provisions of §§ 71 and 80 of the old Code here 
relevant were concerned. That the word “improperly” in the old 
law was changed to “improvidently” in § 1447 (c) (1946 ed., Supp. 
Ill) with reference to the criteria for remanding cases removed from 
state and federal court is of no moment. “[N]o changes of law or 
policy are to be presumed from changes of language in the [1948] 
revision [of the Judicial Code] unless an intent to make such changes 
is clearly expressed.” Fourco Glass Co. v. Transmirra Corp., 353 
U. S. 222, 227 (1957) (footnote omitted). What this Court said in 
Employers Reinsurance Corp. v. Bryant, 299 U. S. 374 (1937), with 
respect to the in pari materia construction of §§ 71 and 80 of the 
pre-1948 Judicial Code is equally true today of §§ 1447 (c) and (d) 
in light of the identical substantive content of the two sets of 
statutory provisions.
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predecessors were intended to forbid review by appeal 
or extraordinary writ of any order remanding a case on 
the grounds permitted by the statute. But this Court 
has not yet construed the present or past prohibition 
against review of remand orders so as to extinguish the 
power of an appellate court to correct a district court 
that has not merely erred in applying the requisite pro-
vision for remand but has remanded a case on grounds 
not specified in the statute and not touching the pro-
priety of the removal. We decline to construe § 1447 
(d) so woodenly as to reach that result now.

IV
There remains the question whether absent the bar of 

§ 1447 (d) against appellate review, the writ of manda-
mus is an appropriate remedy to require the District 
Court to entertain the remanded action. The answer 
is in the affirmative.

A “traditional use of the writ in aid of appellate juris-
diction both at common law and in the federal courts has 
been to confine an inferior court to a lawful exercise of 
its prescribed jurisdiction or to compel it to exercise its 
authority when it is its duty to do so.” Roche v. Evap-
orated Milk Assn., 319 U. S. 21, 26 (1943); Ex parte 
Peru, 318 U. S. 578, 584 (1943); Bankers Life de Cas. 
Co. v. Holland, 346 U. S. 379, 382 (1953). “Repeated 
decisions of this Court have established the rule . . . 
that the writ will lie in a proper case to direct a subordi-
nate Federal court to decide a pending cause,” Insurance 
Co. v. Comstock, 16 Wall. 258, 270 (1873), or to require 
“a Federal court of inferior jurisdiction to reinstate a 
case, and to proceed to try and adjudicate the same.” 
McClellan v. Carland, 217 U. S., at 280.

In accordance with the foregoing cases, this Court has 
declared that because an order remanding a removed
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action does not represent a final judgment reviewable by 
appeal, “[t]he remedy in such a case is by mandamus to 
compel action, and not by writ of error to review what 
has been done.” Railroad Co. v. Wiswall, 23 Wall., at 
508. Absent statutory prohibitions, when a remand 
order is challenged by a petition for mandamus in an 
appellate court, “the power of the court to issue the 
mandamus would be undoubted.” In re Pennsylvania 
Co., 137 U. S., at 453. There is nothing in our later 
cases dealing with the extraordinary writs that leads us 
to question the availability of mandamus in circum-
stances where the district court has refused to adjudicate 
a case, and has remanded it on grounds not authorized by 
the removal statutes. See Will v. Unite d'States, 389 U. S. 
90 (1967); Schlagenhauf v. Holder, 379 U. S. 104 (1964); 
La Buy v. Howes Leather Co., 352 U. S. 249 (1957); 
McCullough n . Cosgrave, 309 U. S. 634 (1940); Los 
Angeles Brush Corp. n . James, 272 U. S. 701 (1927). On 
the contrary, these cases would support the use of man-
damus to prevent nullification of the removal statutes 
by remand orders resting on grounds having no warrant 
in the law.

The judgment of the Court of Appeals is reversed, and 
the case is remanded to that court for further proceed-
ings consistent with this opinion.

So ordered.

Mr . Just ice  Stevens  took no part in the considera-
tion or decision of this case.

Mr . Justice  Rehnquis t , with whom The  Chief  
Justice  and Mr . Justi ce  Stewart  join, dissenting.

The Court begins its discussion in this case by asking 
the wrong questions, and compounds its error by arriving 
at the wrong answer to at least one of the questions thus 
posed. The principal, and in my view only, issue pre-
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sented for review is whether the Court of Appeals was 
correct in concluding that it was without jurisdiction to 
review the order of remand entered by the District Court 
for the Eastern District of Kentucky. If no jurisdiction 
existed, it of course follows that there was no power in 
the Court of Appeals to examine the merits of petitioners’ 
contentions that the order of remand exceeded respond-
ent’s authority, and that its order denying relief must 
be affirmed. Mansfield, C. & L. M. R. Co. v. 
Swan, 111 U. S. 379 (1884). As I think it plain that 
Congress, which has unquestioned authority to do so, 
Sheldon v. Sill, 8 How. 441 (1850), has expressly pro-
hibited the review sought by petitioners, I dissent.

I
The Court of Appeals not unreasonably believed that 

28 U. S. C. § 1447 (d) means what it says. It says:
“An order remanding a case to the State court 

from which it was removed is not reviewable on ap-
peal or otherwise . . . .”

Nor was the Court of Appeals confronted with a question 
of first impression. As the Court recognizes, the limita-
tion found in § 1447 (d) has remained substantially un-
changed since its enactment in 1887, and this Court has 
consistently ruled that the provision prohibits any form 
of review of remand orders.

Congress’ purpose in barring review of all remand 
orders has always been very clear—to prevent the ad-
ditional delay which a removing party may achieve by 
seeking appellate reconsideration of an order of remand. 
The removal jurisdiction extended by Congress works a 
significant interference in the conduct of litigation com-
menced in state court. While Congress felt that making 
available a federal forum in appropriate instances justi-
fies some such interruption and delay, it obviously
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thought it equally important that when removal to a fed-
eral court is not warranted the case should be returned 
to the state court as expeditiously as possible. If this 
balanced concern is disregarded, federal removal pro-
visions may become a device affording litigants a means 
of substantially delaying justice.

It is clear that the ability to invoke appellate review, 
even if ultimately unavailing on the merits, provides a 
significant opportunity for additional delay. Congress 
decided that this possibility was an unacceptable source 
of additional delay and therefore made the district courts 
the final arbiters of whether Congress intended that 
specific actions were to be tried in a federal court.

I do not doubt that the district courts may occasion-
ally err in making these decisions, and certainly Congress 
was not unaware of these probabilities. All decision-
makers err from time to time, and judicial systems 
frequently provide some review to remedy some of those 
errors. But such review is certainly not compelled. 
Congress balanced the continued disruption and delay 
caused by further review against the minimal possible 
harm to the party attempting removal—who will still 
receive a trial on the merits before a state court which 
cannot be presumed to be unwilling or unable to afford 
substantial justice—and concluded that no review should 
be permitted in these cases. Congress has explicitly in-
dicated its intent to achieve this result; indeed “[i]t is 
difficult to see what more could be done to make the ac-
tion of [remand] final, for all the purposes of the re-
moval, and not the subject of review . . . .” Morey v. 
Lockhart, 123 U. S. 56, 57 (1887). Yet the Court today 
holds that Congress did not mean what it so plainly said.

The majority attempts to avoid the plain language 
of § 1447 (d) by characterizing the bar to review as 
limited to only those remand orders entered pursuant 
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to the directive of § 1447 (c), i. e., those cases “removed 
improvidently and without jurisdiction.” But such a 
crabbed reading of the statute ignores the undoubted 
purpose behind the congressional prohibition. If the 
party opposing a remand order may obtain review to 
litigate whether the order was properly pursuant to the 
statute, his ability to delay and to frustrate justice is 
wide ranging indeed. By permitting such a result here, 
the Court effectively undermines the accepted rule 
established by Congress and adhered to for almost 90 
years.

Nor is it any more than a naive hope to suppose, as 
the Court apparently does, that the effect of today’s 
decision will be limited to the unique circumstances of 
this case. According to the Court, this case is beyond 
the reach of § 1447 (d) by virtue of the fact that re-
spondent appears to have expressly premised his remand 
of the case before him on a ground not authorized by 
Congress, a conclusion purportedly drawn from the face 
of respondent’s order. I may agree, arguendo, that an 
order of remand based upon the clogged docket of the 
district court and a desire to obtain for the parties a 
trial in some forum without unreasonable delay, how-
ever salutary the motivation behind it, is not within 
the discretion placed in district courts by Congress. But 
I fail to see how such an order of remand is any more 
unauthorized than one where the district court errone-
ously concludes that an action was removed “improvi-
dently and without jurisdiction.” Surely such an error 
equally contravenes congressional intent to extend a 
“right” of removal to those within the statute’s terms. 
Yet such an error, until today, never has been thought 
subject to challenge by appeal or extraordinary writ.

The Court seems to believe the instant case different 
because it has determined to its satisfaction that re-
spondent’s order was not merely an erroneous applica-
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tion of § 1447 (c), but was based upon considerations 
district courts are not empowered to evaluate. I think 
the Court’s purported distinction both unworkable and 
portentous of the significant impairment of Congress’ 
carefully worked out scheme. The Court relies upon 
its belief that respondent’s order made clear that he was 
not acting in accordance with § 1447 (c). But there 
was no requirement that respondent issue any explana-
tion of the grounds for his remand order, and there is 
no reason to expect that district courts will always afford 
such explanations. If they do not, is there now juris-
diction in the courts of appeals to compel an explana-
tion so as to evaluate potential claims that the lower 
court was not acting pursuant to subsection (c)? And 
what if the district court does state that it finds no 
jurisdiction, using the rubric of § 1447 (c), but the papers 
plainly demonstrate such a conclusion to be absurd? 
Are potential challengers to such an order entitled to 
seek the aid of the court of appeals, first to demon-
strate that the order entered by the lower court was a 
sham and second to block that order pursuant to today’s 
decision? If the Court’s grant of certiorari and order 
of reversal in this case are to have any meaning, it would 
seem that such avenues of attack should clearly be open 
to potential opponents of orders of remand. Yet it is 
equally clear that such devices would soon render mean-
ingless Congress’ express, and heretofore fully effective, 
directive prohibiting such tactics because of their poten-
tial for abuse by those seeking only to delay.

II
The majority’s only support for its conclusion that 

§ 1447 (d) no longer means what everyone thought it 
did is the fact that the predecessor statute provided:

“Whenever any cause shall be removed from any 
State court into any district court of the United 
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States, and the district court shall decide that the 
cause was improperly removed, and order the same 
to be remanded to the State court from whence it 
came, such remand shall be immediately carried into 
execution, and no appeal from the decision of the 
district court so remanding such cause shall be 
allowed.” 28 U. S. C. § 71 (1946 ed.).

In the Court’s view the words “so remanding” limited 
the bar of the prior statute. But this appears a novel 
construction of the former § 71. If “so remanding” had 
any limiting effect upon the prohibition against review, 
it would seem to have restricted the bar to only those 
cases which a district court determined to have been 
“improperly removed,” as described in the above-quoted 
sentence. Yet this Court early held that the original 
prohibition against review of remand orders contained 
in the Act of Mar. 3, 1887, 24 Stat. 553, applied to bar 
review not only of remands of removals taken on account 
of prejudice or local influence—which were not remanded 
because “improperly removed” but rather pursuant to 
independent statutory directives requiring the district 
courts to remand such cases unless they found the oppos-
ing party could not obtain justice in the state court—but 
also of all other remands entered by a district court. 
Rejecting an argument essentially identical to that 
advanced by the majority, the Court there held:

“The fact that it is found at the end of the sec-
tion, and immediately after the provision for re-
movals on account of prejudice or local influence, 
has, to our minds, no special significance. Its lan-
guage is broad enough to cover all cases, and such 
was evidently the purpose of Congress.” Morey, 
123 U. S., at 58.
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In Employers Reinsurance Corp. n . Bryant, 299 U. S. 
374 (1937), the Court reiterated its Morey holding, ruling 
that even though the 1911 revision of the Judicial Code 
had split removal and remand provisions into various 
sections, the prohibition against review continued to bar 
all attempts to challenge orders of remand. The majority 
characterizes Bryant as holding that orders of remand is-
sued pursuant to former 28 U. S. C. § 80 (1946 ed.) were 
cases “improperly removed” within the meaning of § 71 
of that Title. Ante, at 348. But there is no such 
statement anywhere in Bryant, and that case’s clearly 
stated holding is that the prohibitions against review of 
remand orders originally enacted in 1887 (and still in 
effect) “are intended to reach and include all cases re-
moved from a state court into a federal court and re-
manded by the latter.” 299 U. S., at 381. See United 
States v. Rice, 327 U. S. 742, 752 (1946).

Even if one were to accept the majority’s theory that 
“so remanding” somehow limited the otherwise universal 
prohibition against review, there is no such phrase in the 
current statute. The majority attempts to avoid this 
by contending that Congress “intended to restate the 
prior law with respect to remand orders and their re-
viewability.” Ante, at 349-350. But this assertion flies 
in the face of the fact that in revising and codifying 
Title 28, Congress intended to, and did, work significant 
changes in prior law governing the Judicial Code and the 
judiciary. The House Committee made clear that the 
proposed revisions to the removal provisions effectuated 
a substantially altered and less cumbersome scheme of 
removal, in which several prior avenues to federal court 
had been removed so as to restrict federal jurisdiction. 
H. R. Rep. No. 308, 80th Cong., 1st Sess., 6, A133-A134.
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And with respect to the section at issue here, § 1447, 
the House Judiciary Committee noted that the new 

“[s] ection consolidates procedural provisions of sec-
tions 71, 72, 74, 76, 80, 81 and 83 of title 28, U. S. C. 
1940 ed., with important changes in substance and 
phraseology.” Id., at A-136.

It is difficult to see how changes thus described by the 
Committee can have had no effect on the law.

The Court stresses that the 1949 réintroduction of the 
bar to review, apparently inadvertently omitted from the 
1948 revision of the Judicial Code, was intended to enact 
the same rule of finality previously in effect. Ante, 
at 350 n. 15. I agree with this interpretation, but not 
with the Court’s application of it. The “former law as 
to finality” which was continued by subsection (d) is 
that which had been in effect from 1887. Congress has 
made all judgments “remanding a cause to the state court 
final and conclusive.” In re Pennsylvania Co., 137 U. S. 
451, 454 (1890); Bryant, supra. Until today it has not 
been doubted that

“Congress, by the adoption of these provisions,... 
established the policy of not permitting interruption 
of the litigation of the merits of a removed cause by 
prolonged litigation of questions of jurisdiction of 
the district court to which the cause is removed. 
This was accomplished by denying any form of re-
view of an order of remand . . . .” United States n . 
Rice, supra, at 751.

Ill
Finally, I perceive no justification for the Court’s de-

cision to ignore the express directive of Congress in favor 
of what it personally perceives to be “justice” in this 
case. If anything is clear from the history of the prohi-
bition against review, it is that Congress decided that po-
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tential errors in individual cases did not justify permit-
ting litigants to challenge remand orders. To carry out 
its policy of avoiding further interruption of the litiga-
tion of removed causes, properly begun in state courts, 
see Rice, supra, at 751-752, Congress decided to place 
final responsibility for implementation of its removal 
scheme with the district courts. It is not for this Court to 
strike that balance anew.

Congress has demonstrated its ability to protect 
against judicial abuses of removal rights when it thought 
it necessary to do so. See Georgia v. Rachel, 384 U. S. 
780 (1966); City of Greenwood v. Peacock, 384 U. S. 808 
(1966). And it is apparent that the judiciary is not 
without the means of dealing with such errors as pose 
some danger of repetition.*  Rather than leaving future 
repetition of cases such as this to Congress, the Court 
sets out to right a perceived wrong in this individual 
case. In the process of doing so it reopens an avenue 
for dilatory litigation which Congress had explicitly 
closed. Because I am convinced that both the Court 
of Appeals and this Court are without jurisdiction to 
consider the merits of petitioners’ claims, I would affirm 
the judgment below.

*The panel of the Court of Appeals below indicated its intention 
to report respondent’s actions “to the Circuit Council for the Sixth 
Circuit, which has supervisory powers over the District Court.”
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RIZZO, MAYOR OF PHILADELPHIA, et  al . 
V. GOODE ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT

No. 74r-942. Argued November 11, 1975—Decided January 21, 1976

Two suits, permitted to proceed as class actions, were brought in 
District Court under 42 U. S. C. § 1983 by respondents, indi-
viduals and organizations, against petitioners, the Mayor of Phila-
delphia, the Police Commissioner, and others, alleging a pervasive 
pattern of illegal and unconstitutional police mistreatment of 
minority citizens in particular and Philadelphia residents in 
general. The petitioners were charged with misconduct ranging 
from express authorization or encouragement of the mistreatment 
to failure to act in such a way as to avoid recurrence. The 
principal antagonists involved in one case were two police officers, 
not named as parties, who were found to have violated complain-
ants’ constitutional rights in three of eight incidents as to which 
the District Court made detailed factual findings and as to which 
a five-day suspension had resulted in one incident and no discipli-
nary action in another. In the other case, in only two of 28 inci-
dents did the District Court conclude that the police conduct 
amounted to a deprivation of a federally secured right; it found 
no police misconduct in four incidents; in another, departmental 
policy was subsequently changed; and, though the court made no 
comment on the degree of misconduct occurring in the remainder, 
there were arguably 16 police violations of citizens’ constitutional 
rights in the year involved. The District Court found, inter alia, 
that the evidence did not establish the existence of any policy on 
the part of petitioners to violate the constitutional rights of re-
spondent classes but found evidence of departmental discourage-
ment of complaints and a tendency to minimize the consequences of 
police misconduct. The court found that only a small percentage 
of policemen commit violations of the rights of Philadelphia resi-
dents generally but that such violations could not be dismissed 
as rare or isolated. Petitioners were directed to draft for the 
court’s approval “a comprehensive program for dealing ade-
quately with civilian complaints” to be formulated in accordance 
with the court’s “guidelines” containing detailed suggestions for 
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revising the police manuals and procedural rules for dealing with 
citizens and for changing procedures for handling complaints. 
On petitioners’ appeal the Court of Appeals affirmed. Held:

1. The requisite Art. Ill case or controversy between the indi-
vidually named respondents and petitioners was lacking, since 
those respondents’ claim to “real and immediate” injury rests 
not upon what the named petitioners might do to them in the 
future but upon what one of a small, unnamed minority of 
policemen might do to them, and thus those respondents lacked 
the requisite personal stake in the outcome, i. e., the order 
overhauling police disciplinary procedures. Cf. O’Shea v. Little-
ton, 414 U. S. 488. Pp. 371-373.

2. The judgment of the District Court constitutes an unwar-
ranted federal judicial intrusion into the discretionary authority 
of petitioners to perform their official functions as prescribed by 
state and local law, and by validating the type of litigation and 
granting the type of relief involved here, the lower courts have 
exceeded their authority under 42 U. S. C. § 1983. Pp. 373-381.

(a) The District Court’s theory of liability under § 1983 was 
erroneous, being based on a showing of an “unacceptably high” 
number of incidents of constitutional dimension when in fact 
there were only 20 in a city of three million inhabitants with 
7,500 policemen, and on the untenable conclusion that even with-
out a showing of direct responsibility for the actions of a small 
percentage of the police force petitioners’ failure to act in the 
face of a statistical pattern was just as enjoinable under § 1983 
as was the active conduct enjoined in Hague n . CIO, 307 U. S. 
496, and Allee n . Medrano, 416 U. S. 802. Pp. 373-376.

(b) Nor can the remedy granted here be upheld on the 
basis that such equitable relief was sanctioned in Swann n . Char-
lotte-Mecklenburg Board of Education, 402 U. S. 1, for here, 
unlike the situation in that case, where the state authorities 
had implemented the unconstitutional deprivation, the responsible 
authorities were not found to have played an affirmative part in 
any unconstitutional deprivations. Pp. 376-377.

(c) Important principles of federalism militate against the 
proposition, advanced by respondents, that federal equity power 
should fashion prophylactic procedures designed to minimize mis-
conduct by a handful of state employees, and the District Court’s 
injunctive order, which sharply limited the police department’s
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“latitude in the dispatch of its internal affairs,” contravened those 
principles. Pp. 377-380.

506 F. 2d 542, reversed.

Reh nq ui st , J., delivered the opinion of the Court, in which 
Bur ge r , C. J., and Ste wa rt , Whi te , and Pow ell , JJ., joined. 
Blac kmun , J., filed a dissenting opinion, in which Bre nn an  and 
Mar sha ll , JJ., joined, post, p. 381. Ste ve ns , J., took no part in 
the consideration or decision of the case.

James M. Penny, Jr., argued the cause for petitioners. 
With him on the briefs was Stephen Arinson.

Peter Hearn argued the cause for respondents. With 
him on the brief were Nancy J. G oilman, Jack J. Levine, 
William Lee Akers, and Harry Lore*

Mr . Justice  Rehnquist  delivered the opinion of the 
Court.

The District Court for the Eastern District of Penn-
sylvania, after parallel trials of separate actions1 filed

*Briefs of amici curiae urging affirmance were filed by Peter Van 
N. Lockwood, David Bonderman, J. Harold Flannery, Paul R. 
Dimond, William E. Caldwell, and Norman J. Chachkin for the 
Lawyers’ Committee for Civil Rights under Law; by Barry S. Kohn, 
Deputy Attorney General, Vincent X. Yakowicz, Solicitor General, 
and Robert P. Kane, Attorney General, for the Commonwealth of 
Pennsylvania; by Jack Greenberg, James M. Nabrit III, Charles 
Stephen Ralston, and Drew S. Days III for the NAACP Legal 
Defense and Educational Fund, Inc.; by Robert M. Landis and 
Samuel T. Swansen for the Philadelphia Bar Association; by 
Anthony G. Amsterdam, Melvin L. Wulf, Joel M. Gora, and San-
ford J. Rosen for the American Civil Liberties Union et al.; and 
by Frederic L. Ballard for the Greater Philadelphia Movement. 

1 The complaint in the first action, filed in February 1970 and 
styled Goode v. Rizzo, was brought by respondent Goode and two 
other individuals. The second, filed in September 1970 and styled 
COPPAR v. Tate, was brought by 21 individuals and four organiza-
tions: the Council of Organizations on Philadelphia Police Account-
ability and Responsibility (COPPAR), an unincorporated association
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in 1970, entered an order in 1973 requiring petitioners 
“to submit to [the District] Court for its approval a 
comprehensive program for improving the handling of 
citizen complaints alleging police misconduct” in ac-
cordance with a comprehensive opinion filed together 
with the order. The proposed program, negotiated be-
tween petitioners and respondents for the purpose of 
complying with the order, was incorporated six months 
later into a final judgment. Petitioner City Police Com-
missioner was thereby required, inter alia, to put into 
force a directive governing the manner by which citizens’ 
complaints against police officers should henceforth be 
handled by the department.2 The Court of Appeals for 

composed of some 32 constituent community organizations; the 
Southern Christian Leadership Conference, whose principal office is 
in Atlanta, Ga.; and the Black Panther Party and the Young 
Lords Party, unincorporated associations of black citizens and 
citizens of Spanish origin, respectively. The latter two groups, of 
which some of the individual complainants in COPPAR were mem-
bers, were ultimately dismissed as parties by the District Court for 
failure to submit to discovery. Both complaints named as defend-
ants those officials then occupying the offices of Mayor, City Man-
aging Director (who supervises and, with the Mayor’s approval, 
appoints the Police Commissioner), and the Police Commissioner, 
who has direct supervisory power over the department. Two other 
police supervisors subordinate to the Commissioner were also named 
defendants. Both actions were permitted to proceed as class actions, 
with the individual respondents representing all residents of Phila-
delphia and an “included” class of all black residents of that city. 
For a thorough account of the procedural background of this case, 
see the District Court’s opinion. COPPAR v. Rizzo, 357 F. Supp. 
1289 (1973).

2 A judgment of considerable detail was entered against petitioners, 
appropriate substitution having been made in 1973 of the current 
officeholders, including petitioner Rizzo, by then Mayor. See n. 1, 
supra. The existing procedure for handling complaints, embodied in 
the 2^-page “Directive 127” (March 1967), was expanded to an 
all-encompassing 14-page document reflecting the revisions suggested 
by the District Court’s “guidelines.” See infra, at 369-370. Di-
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the Third Circuit, upholding the District Court’s finding 
that the existing procedures for handling citizen com-
plaints were “inadequate,” affirmed the District Court’s 
choice of equitable relief: “The revisions were . . . 
ordered because they appeared to have the potential for 
prevention of future police misconduct.” 506 F. 2d 542, 
548 (1974). We granted certiorari to consider peti-
tioners’ claims that the judgment of the District Court 
represents an unwarranted intrusion by the federal ju-
diciary into the discretionary authority committed to 
them by state and local law to perform their official func-
tions. We find ourselves substantially in agreement with 
these claims, and we therefore reverse the judgment of 
the Court of Appeals.

I
The central thrust of respondents’ efforts in the two 

trials was to lay a foundation for equitable intervention, 
in one degree or another, because of an assertedly per-
vasive pattern of illegal and unconstitutional mistreat-
ment by police officers. This mistreatment was said to 
have been directed against minority citizens in particular

rective 127 as revised was ordered by the District Court to be 
promulgated as such by the Police Commissioner and posted in 
various public areas, with copies provided anyone who either re-
quested one or inquired generally into the procedure for lodging 
complaints. A “Citizen’s Complaint Report” was ordered drawn 
up in a format designated by the court, with copies to be printed 
and available in sufficient quantities to the public in several loca-
tions. The department was further ordered to propose a police 
recruit training manual reflective of the court’s “guidelines,” with 
respondents then having the chance to proffer alternative sugges-
tions. Finally, the department was directed to maintain adequate 
statistical records and annual summaries to provide a basis for the 
court’s “evaluation” of the program as ordered; the court reserved 
jurisdiction to review petitioners’ progress in these areas and to grant 
further relief as might be appropriate. Pet. for Cert. 20a-37a. 
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and against all Philadelphia residents in general. The 
named individual and group respondents were certified to 
represent these two classes. The principal petitioners 
here—the Mayor, the City Managing Director, and the 
Police Commissioner—were charged with conduct rang-
ing from express authorization or encouragement of this 
mistreatment to failure to act in a manner so as to assure 
that it would not recur in the future.

Hearing some 250 witnesses during 21 days of hearings, 
the District Court was faced with a staggering amount of 
evidence; each of the 40-odd incidents might alone have 
been the pièce de resistance of a short, separate trial. The 
District Court carefully and conscientiously resolved 
often sharply conflicting testimony, and made detailed 
findings of fact,3 which both sides now accept, with re-
spect to eight of the incidents presented by the Goode 
respondents and with respect to 28 of those presented by 
COPPAR.4

The principal antagonists in the eight incidents re-
counted in Goode were Officers DeFazio and D’Amico, 
members of the city’s “Highway Patrol” force. They 
were not named as parties to the action. The District 
Court found the conduct of these officers to be violative 
of the constitutional rights of the citizen complainants in 
three5 of the incidents, and further found that complaints 
to the police Board of Inquiry had resulted in one case 
in a relatively mild five-day suspension and in another 
case a conclusion that there was no basis for disciplinary 
action.

In only two of the 28 incidents recounted in COPP AR

3 Each of the incidents in Goode and COPPAR is set out in full 
detail in the District Court’s opinion. 357 F. Supp., at 1294-1316. 
For present purposes we need only highlight those findings.

4 See n. 1, supra.
5 Incidents “1” through “3.” 357 F. Supp., at 1294-1297.
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(which ranged in time from October 1969 to October 
1970) did the District Court draw an explicit conclusion 
that the police conduct amounted to a deprivation of a 
federally secured right; it expressly found no police mis-
conduct whatsoever in four of the incidents; and in one 
other the departmental policy complained of was subse-
quently changed. As to the remaining 21, the District 
Court did not proffer a comment on the degree of mis-
conduct that had occurred: whether simply improvident, 
illegal under police regulations or state law, or actually 
violative of the individual’s constitutional rights. Re-
spondents’ brief asserts that of this latter group, the facts 
as found in 14 of them “reveal [federal] viola-
tions.” 6 While we think that somewhat of an overstate-
ment, we accept it, arguendo, and thus take it as estab-
lished that, insofar as the COPPAR record reveals, there 
were 16 incidents occurring in the city of Philadelphia 
over a year’s time in which numbers of police officers vio-
lated citizens’ constitutional rights. Additionally, the 
District Court made reference to citizens* complaints to 
the police in seven of those 16; in four of which, involv-
ing conduct of constitutional dimension, the police de-
partment received complaints but ultimately took no ac-
tion against the offending officers.

The District Court made a number of conclusions of 
law, not all of which are relevant to our analysis. It 
found that the evidence did not establish the existence of 
any policy on the part of the named petitioners to violate 
the legal and constitutional rights of the plaintiff classes, 
but it did find that evidence of departmental procedure 
indicated a tendency to discourage the filing of civilian 
complaints and to minimize the consequences of police 

6 This textual summary of the District Court’s findings with re-
spect to the COPPAR incidents is taken from the Brief for Respond-
ents 14~15, and n. 18
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misconduct. It found that as to the larger plaintiff class, 
the residents of Philadelphia, only a small percentage of 
policemen commit violations of their legal and constitu-
tional rights, but that the frequency with which such 
violations occur is such that “they cannot be dismissed 
as rare, isolated instances.” COPPAR v. Rizzo, 357 F. 
Supp. 1289, 1319 (1973). In the course of its opinion, 
the District Court commented:

“In the course of these proceedings, much of the 
argument has been directed toward the proposition 
that courts should not attempt to supervise the 
functioning of the police department. Although, 
contrary to the defendants’ assertions, the Court’s 
legal power to do just that is firmly established, . . . 
I am not persuaded that any such drastic remedy 
is called for, at least initially, in the present cases.” 
Id., at 1320.

The District Court concluded by directing petitioners 
to draft, for the court’s approval, “a comprehensive pro-
gram for dealing adequately with civilian complaints,” to 
be formulated along the following “guidelines” suggested 
by the court:

“(1) Appropriate revision of police manuals and 
rules of procedure spelling out in some detail, in 
simple language, the ‘dos and don’ts’ of permissible 
conduct in dealing with civilians (for example, 
manifestations of racial bias, derogatory remarks, 
offensive language, etc. ; unnecessary damage to 
property and other unreasonable conduct in execut-
ing search warrants; limitations on pursuit of per-
sons charged only with summary offenses; recording 
and processing civilian complaints, etc.). (2) Re-
vision of procedures for processing complaints against 
police, including (a) ready availability of forms for 
use by civilians in lodging complaints against police 
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officers; (b) a screening procedure for eliminating 
frivolous complaints; (c) prompt and adequate in-
vestigation of complaints; (d) adjudication of non- 
frivolous complaints by an impartial individual or 
body, insulated so far as practicable from chain of 
command pressures, with a fair opportunity afforded 
the complainant to present his complaint, and to the 
police officer to present his defense; and (3) prompt 
notification to the concerned parties, informing them 
of the outcome.” Id., at 1321.

While noting that the “guidelines” were consistent with 
“generally recognized minimum standards” and imposed 
“no substantial burdens” on the police department, the 
District Court emphasized that respondents had no con-
stitutional right to improved police procedures for han-
dling civilian complaints. But given that violations of 
constitutional rights of citizens occur in “unacceptably” 
high numbers, and are likely to continue to occur, the 
court-mandated revision was a “necessary first step” in 
attempting to prevent future abuses. Ibid. On peti-
tioners’ appeal the Court of Appeals affirmed.

II
These actions were brought, and the affirmative equita-

ble relief fashioned, under the Civil Rights Act of 1871, 
42 U. S. C. § 1983. It provides that “[e]very person 
who, under color of [law] subjects, or causes to be sub-
jected, any . . . person within the jurisdiction [of the 
United States] to the deprivation of any rights . . . 
secured by the Constitution and laws, shall be liable to 
the party injured in an action at law [or] suit in 
equity . . . .” The plain words of the statute impose 
liability—whether in the form of payment of redressive 
damages or being placed under an injunction—only for 
conduct which “subjects, or causes to be subjected” the 
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complainant to a deprivation of a right secured by the 
Constitution and laws.

The findings of fact made by the District Court at the 
conclusion of these two parallel trials—in sharp contrast 
to that which respondents sought to prove with respect 
to petitioners—disclose a central paradox which perme-
ates that court’s legal conclusions. Individual police 
officers not named as parties to the action were found to 
have violated the constitutional rights of particular indi-
viduals, only a few of whom were parties plaintiff. As 
the facts developed, there was no affirmative link between 
the occurrence of the various incidents of police miscon-
duct and the adoption of any plan or policy by petition-
ers—express or otherwise—showing their authorization or 
approval of such misconduct. Instead, the sole causal 
connection found by the District Court between peti-
tioners and the individual respondents was that in the 
absence of a change in police disciplinary procedures, the 
incidents were likely to continue to occur, not with re-
spect to them, but as to the members of the classes they 
represented. In sum, the genesis of this lawsuit—a 
heated dispute between individual citizens and certain 
policemen—has evolved into an attempt by the federal 
judiciary to resolve a “controversy” between the entire 
citizenry of Philadelphia and the petitioning elected and 
appointed officials over what steps might, in the Court 
of Appeals’ words, “[appear] to have the potential for 
prevention of future police misconduct.” 506 F. 2d, at 
548. The lower courts have, we think, overlooked sev-
eral significant decisions of this Court in validating this 
type of litigation and the relief ultimately granted.

A
We first of all entertain serious doubts whether on the 

facts as found there was made out the requisite Art. Ill 
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case or controversy between the individually named re-
spondents and petitioners. In O’Shea v. Littleton, 414 
U. S. 488 (1974), the individual respondents, plaintiffs 
in the District Court, alleged that petitioners, a county 
magistrate and judge, had embarked on a continuing, in-
tentional practice of racially discriminatory bond setting, 
sentencing, and assessing of jury fees. No specific in-
stances involving the individual respondents were set 
forth in the prayer for injunctive relief against the judi-
cial officers. And even though respondents’ counsel at 
oral argument had stated that some of the named re-
spondents had in fact “suffered from the alleged uncon-
stitutional practices,” the Court concluded that “[p]ast 
exposure to illegal conduct does not in itself show a pres-
ent case or controversy regarding injunctive relief, how-
ever, if unaccompanied by any continuing, present ad-
verse effects.” Id., at 495-496. The Court further recog-
nized that while “past wrongs are evidence bearing on 
whether there is a real and immediate threat of repeated 
injury,” the attempt to anticipate under what circum-
stances the respondents there would be made to appear in 
the future before petitioners “takes us into the area of 
speculation and conjecture.” Id., at 496-497. These ob-
servations apply here with even more force, for the indi-
vidual respondents’ claim to “real and immediate” injury 
rests not upon what the named petitioners might do to 
them in the future—such as set a bond on the basis of 
race—but upon what one of a small, unnamed minority 
of policemen might do to them in the future because of 
that unknown policeman’s perception of departmental 
disciplinary procedures. This hypothesis is even more 
attenuated than those allegations of future injury found 
insufficient in O’Shea to warrant invocation of federal 
jurisdiction. Thus, insofar as the individual respondents 
were concerned, we think they lacked the requisite “per-
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sonal stake in the outcome,” Baker v. Carr, 369 U. S. 
186, 204 (1962), i. e., the order overhauling police disci-
plinary procedures.

B
That conclusion alone might appear to end the matter, 

for O’Shea also noted that “if none of the named plain-
tiffs . . . establishes the requisite of a case or controversy 
with the defendants, none may seek relief on behalf of 
himself or any other member of the class” which they 
purport to represent. 414 U. S., at 494. But, unlike 
O’Shea, this case did not arise on the pleadings. The Dis-
trict Court, having certified the plaintiff classes,7 bridged 
the gap between the facts shown at trial and the class-
wide relief sought with an unprecedented theory of § 1983 
liability. It held that the classes’ § 1983 actions for equi-
table relief against petitioners were made out on a show-
ing of an “unacceptably high” number of those incidents 
of constitutional dimension—some 20 in all—occurring 
at large in a city of three million inhabitants, with 7,500 
policemen.

Nothing in Hague v. CIO, 307 U. S. 496 (1939), the 
only decision of this Court cited by the District Court,8 

7 The Court of Appeals noted that petitioners had in their appeal 
raised no question of the propriety of the class designation under 
Fed. Rule Civ. Proc. 23. That issue is therefore not before us, and 
we express no opinion upon it.

& Lankford v. Gelston, 364 F. 2d 197 (CA4 1966), was also cited 
by the District Court for the proposition that federal courts have 
the legal power to “supervise the functioning of the police depart-
ment.” 357 F. Supp., at 1320. But the court in Lankford inti-
mated no such power, and the facts which confronted it are obviously 
distinguishable. There, in executing an “evil practice that has long 
and notoriously persisted in the Police Department,” the police, 
searching over a 19-day period for two black men who murdered 
one of their ranks, conducted some 300 warrantless searches of 
private residences in a predominately Negro area “at all hours of 
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or any other case from this Court, supports such an open- 
ended construction of § 1983. In Hague, the pattern of 
police misconduct upon which liability and injunctive re-
lief were grounded was the adoption and enforcement of 
deliberate policies by the defendants there (including 
the Mayor and the Chief of Police) of excluding and 
removing the plaintiff’s labor organizers and forbidding 
peaceful communication of their views to the citizens 
of Jersey City. These policies were implemented “by 
force and violence” on the part of individual policemen. 
There was no mistaking that the defendants proposed 
to continue their unconstitutional policies against the 
members of this discrete group.

Likewise, in Allee v. Medrano, 416 U. S. 802 (1974), 
relied upon by the Court of Appeals and respondents 
here, we noted:

“The complaint charged that the enjoined conduct 
was but one part of a single plan by the defendants, 
and the District Court found a pervasive pattern of 
intimidation in which the law enforcement authori-
ties sought to suppress appellees’ constitutional 
rights. In this blunderbuss effort the police not 
only relied on statutes . . . found constitutionally 
deficient, but concurrently exercised their authority 

the day and night” on nothing more than “unverified anonymous 
[telephone] tips.” 364 F. 2d, at 198, and 205 n. 9. This “series of 
the most flagrant invasions of privacy ever to come under the 
scrutiny of a federal court” arose out of what several experienced 
police officers testified was a “routine practice” in “serious cases.” 
Id., at 200-201. Injunctive relief under § 1983 was granted against 
the defendant Police Commissioner because the wholesale raids were 
the “effectuation of a plan conceived by high ranking [police] offi-
cials,” a practice which in the interim the defendant had “renounced 
only obliquely, if at all,” and as to which “the danger of repetition 
has not been removed.” Id., at 202, 204.
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under valid laws in an unconstitutional manner.” 
Id., at 812 (emphasis added).

The numerous incidents of misconduct on the part of 
the named Texas Rangers, as found by the District 
Court and summarized in this Court’s opinion, estab-
lished beyond peradventure not only a “persistent pat-
tern” but one which flowed from an intentional, con-
certed, and indeed conspiratorial effort to deprive the 
organizers of their First Amendment rights and place 
them in fear of coming back. Id., at 814k-815.

Respondents stress that the District Court not only 
found an “unacceptably high” number of incidents but 
held, as did the Court of Appeals, that “when a pattern 
of frequent police violations of rights is shown, the law is 
clear that injunctive relief may be granted.” 357 F. 
Supp., at 1318 (emphasis added). However, there was 
no showing that the behavior of the Philadelphia police 
was different in kind or degree from that which exists 
elsewhere; indeed, the District Court found “that the 
problems disclosed by the record . . . are fairly typical of 
[those] afflicting police departments in major urban 
areas.” Ibid. Thus, invocation of the word “pattern” in 
a case where, unlike Hague and Medrano, the defendants 
are not causally linked to it, is but a distant echo of the 
findings in those cases. The focus in Hague and Medrano 
was not simply on the number of violations which oc-
curred but on the common thread running through them: 
a “pervasive pattern of intimidation” flowing from a de-
liberate plan by the named defendants to crush the 
nascent labor organizations. Medrano, supra, at 812. 
The District Court’s unadorned finding of a statistical 
pattern is quite dissimilar to the factual settings of these 
two cases.

The theory of liability underlying the District Court’s 
opinion, and urged upon us by respondents, is that even 
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without a showing of direct responsibility for the actions 
of a small percentage of the police force, petitioners’ 
failure to act in the face of a statistical pattern is indis-
tinguishable from the active conduct enjoined in Hague 
and Medrano. Respondents posit a constitutional 
“duty” on the part of petitioners (and a corresponding 
“right” of the citizens of Philadelphia) to “eliminate” 
future police misconduct; a “default” of that affirmative 
duty being shown by the statistical pattern, the District 
Court is empowered to act in petitioners’ stead and take 
whatever preventive measures are necessary, within its 
discretion, to secure the “right” at issue. Such reason-
ing, however, blurs accepted usages and meanings in the 
English language in a way which would be quite incon-
sistent with the words Congress chose in § 1983. We 
have never subscribed to these amorphous propositions, 
and we decline to do so now.

Respondents claim that the theory of liability em-
bodied in the District Court’s opinion is supported by 
desegregation cases such as Swann v. Charlotte-Mecklen-
burg Board of Education, 402 U. S. 1 (1971). But this 
case, and the long line of precedents cited therein, simply 
reaffirmed the body of law originally enunciated in 
Brown v. Board of Education, 347 U. S. 483 (1954):

“Nearly 17 years ago this Court held, in ex-
plicit terms, that state-imposed segregation by race 
in public schools denies equal protection of the laws. 
At no time has the Court deviated in the slightest 
degree from that holding or its constitutional under-
pinnings.

“Once a right and a violation have been shown, 
the scope of a district court’s equitable powers to 
remedy past wrongs is broad, for breadth and flexi-
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bility are inherent in equitable remedies.” Swann, 
supra, at 11, 15.

Respondents, in their effort to bring themselves within 
the language of Swann, ignore a critical factual distinc-
tion between their case and the desegregation cases de-
cided by this Court. In the latter, segregation imposed 
by law had been implemented by state authorities for 
varying periods of time, whereas in the instant case the 
District Court found that the responsible authorities had 
played no affirmative part in depriving any members of 
the two respondent classes of any constitutional rights. 
Those against whom injunctive relief was directed in 
cases such as Swann and Brown were not administrators 
and school board members who had in their employ a 
small number of individuals, which latter on their own 
deprived black students of their constitutional rights to 
a unitary school system. They were administrators and 
school board members who were found by their own con-
duct in the administration of the school system to have 
denied those rights. Here, the District Court found that 
none of the petitioners had deprived the respondent 
classes of any rights secured under the Constitution. 
Under the well-established rule that federal “judicial 
powers may be exercised only on the basis of a constitu-
tional violation,” Swann, supra, at 16, this case pre-
sented no occasion for the District Court to grant equita-
ble relief against petitioners.

C
Going beyond considerations concerning the existence 

of a live controversy and threshold statutory liability, 
we must address an additional and novel claim advanced 
by respondent classes. They assert that given the citi-
zenry’s “right” to be protected from unconstitutional ex-
ercises of police power, and the “need for protection from 
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such abuses,” respondents have a right to mandatory 
equitable relief in some form when those in supervisory 
positions do not institute steps to reduce the incidence of 
unconstitutional police misconduct.9 The scope of fed-
eral equity power, it is proposed, should be extended to 
the fashioning of prophylactic procedures for a state 
agency designed to minimize this kind of misconduct on 
the part of a handful of its employees. However, on the 
facts of this case, not only is this novel claim quite at odds 
with the settled rule that in federal equity cases “the 
nature of the violation determines the scope of the 
remedy,” ibid., but important considerations of federal-
ism are additional factors weighing against it. 
Where, as here, the exercise of authority by state 
officials is attacked, federal courts must be constantly 
mindful of the “special delicacy of the adjustment to be 
preserved between federal equitable power and State ad-
ministration of its own law.” Stefanelli v. Minard, 342 
U. S. 117, 120 (1951), quoted in O’Shea v. Littleton, 
414 U. S., at 500.

Section 1983 by its terms confers authority to grant 
equitable relief as well as damages, but its words “allow 
a suit in equity only when that is the proper proceeding 
for redress, and they refer to existing standards to deter-
mine what is a proper proceeding.” Giles v. Harris, 189 
U. S. 475, 486 (1903) (Holmes, J.). Even in an action 
between private individuals, it has long been held that 
an injunction is “to be used sparingly, and only in a 
clear and plain case.” Irwin v. Dixion, 9 How. 10, 33 
(1850). When a plaintiff seeks to enjoin the activity of 
a government agency, even within a unitary court sys-
tem, his case must contend with “the well-established 
rule that the Government has traditionally been granted 
the widest latitude in the ‘dispatch of its own internal 

9 Brief for Respondents 34-35.
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affairs,’ Cafeteria Workers v. McElroy, 367 U. S. 886, 
896 (1961),” quoted in Sampson v. Murray, 415 U. S. 61, 
83 (1974). The District Court’s injunctive order here, 
significantly revising the internal procedures of the Phil-
adelphia police department, was indisputably a sharp 
limitation on the department’s “latitude in the ‘dispatch 
of its own internal affairs.’ ”

When the frame of reference moves from a unitary 
court system, governed by the principles just stated, to 
a system of federal courts representing the Nation, sub-
sisting side by side with 50 state judicial, legislative, and 
executive branches, appropriate consideration must be 
given to principles of federalism in determining the 
availability and scope of equitable relief. Doran v. 
Salem Inn, Inc., 422 U. S. 922, 928 (1975).

So strongly has Congress weighted this factor of fed-
eralism in the case of a state criminal proceeding that it 
has enacted 28 U. S. C. § 2283 to actually deny to the 
district courts the authority to issue injunctions against 
such proceedings unless the proceedings come within nar-
rowly specified exceptions. Even though an action 
brought under § 1983, as this was, is within those excep-
tions, Mitchum v. Foster, 407 U. S. 225 (1972), the under-
lying notions of federalism which Congress has recognized 
in dealing with the relationships between federal and 
state courts still have weight. Where an injunction 
against a criminal proceeding is sought under § 1983, “the 
principles of equity, comity, and federalism” must none-
theless restrain a federal court. 407 U. S., at 243.

But even where the prayer for injunctive relief does 
not seek to enjoin the state criminal proceedings them-
selves, we have held that the principles of equity none-
theless militate heavily against the grant of an injunction 
except in the most extraordinary circumstances. In 
O’Shea v. Littleton, supra, at 502, we held that “a major 
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continuing intrusion of the equitable power of the federal 
courts into the daily conduct of state criminal proceed-
ings is in sharp conflict with the principles of equitable 
restraint which this Court has recognized in the decisions 
previously noted.” And the same principles of federal-
ism may prevent the injunction by a federal court of a 
state civil proceeding once begun. Huffman v. Pursue, 
Ltd., 420 U. S. 592 (1975).

Thus the principles of federalism which play such an 
important part in governing the relationship between 
federal courts and state governments, though initially 
expounded and perhaps entitled to their greatest weight 
in cases where it was sought to enjoin a criminal prose-
cution in progress, have not been limited either to that 
situation or indeed to a criminal proceeding itself. We 
think these principles likewise have applicability where 
injunctive relief is sought, not against the judicial branch 
of the state government, but against those in charge of 
an executive branch of an agency of state or local gov-
ernments such as petitioners here. Indeed, in the re-
cent case of Mayor v. Educational Equality League, 415 
U. S. 605 (1974), in which private individuals sought 
injunctive relief against the Mayor of Philadelphia, we 
expressly noted the existence of such considerations, say-
ing: “There are also delicate issues of federal-state re-
lationships underlying this case.” Id., at 615.

Contrary to the District Court’s flat pronouncement 
that a federal court’s legal power to “supervise the func-
tioning of the police department... is firmly established,” 
it is the foregoing cases and principles that must govern 
consideration of the type of injunctive relief granted 
here. When it injected itself by injunctive decree into 
the internal disciplinary affairs of this state agency, the 
District Court departed from these precepts.

For the foregoing reasons the judgment of the Court 
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of Appeals which affirmed the decree of the District 
Court is

Reversed.

Mr . Justice  Steve ns  took no part in the considera-
tion or decision of this case.

Mr . Justi ce  Blackm un , with whom Mr . Justice  
Brennan  and Mr . Just ice  Marshall  join, dissenting.

To be sure, federal-court intervention in the daily 
operation of a large city’s police department, as the 
Court intimates, is undesirable and to be avoided if at 
all possible. The Court appropriately observes, how-
ever, ante, at 367, that what the Federal District Court 
did here was to engage in a careful and conscientious 
resolution of often sharply conflicting testimony and to 
make detailed findings of fact, now accepted by both 
sides, that attack the problem that is the subject of the 
respondents’ complaint. The remedy was one evolved 
with the defendant officials’ assent, reluctant though that 
assent may have been, and it was one that the police 
department concededly could live with. Indeed, the Dis-
trict Court, in its memorandum of December 18, 1973, 
stated that “the resolution of all the disputed items was 
more nearly in accord with the defendants’ position than 
with the plaintiffs’ position,” and that the relief con-
templated by the earlier orders of March 14, 1973, see 
COPPAR v. Rizzo, 357 F. Supp. 1289 (ED Pa.), “did not 
go beyond what the defendants had always been willing 
to accept.” App. 190a. No one, not even this Court’s 
majority, disputes the apparent efficacy of the relief or 
the fact that it effectuated a betterment in the system 
and should serve to lessen the number of instances of 
deprival of constitutional rights of members of the re-
spondent classes. What is worrisome to the Court is 
abstract principle, and, of course, the Court has a right 
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to be concerned with abstract principle that, when ex-
tended to the limits of logic, may produce untoward 
results in other circumstances on a future day. See 
Hudson County Water Co. v. McCarter, 209 U. S. 349, 
355 (1908) (Holmes, J.).

But the District Court here, with detailed, careful, and 
sympathetic findings, ascertained the existence of vio-
lations of citizens’ constitutional rights, of a pattern of 
that type of activity, of its likely continuance and recur-
rence, and of an official indifference as to doing anything 
about it. The case, accordingly, plainly fits the mold of 
Allee v. Medrano, 416 U. S. 802 (1974), and Hague v. 
CIO, 307 U. S. 496 (1939), despite the observation, 357 
F. Supp., at 1319, that the evidence “does not establish 
the existence of any overall Police Department policy to 
violate the legal and constitutional rights of citizens, nor 
to discriminate on the basis of race” (emphasis supplied). 
I am not persuaded that the Court’s attempt to dis-
tinguish those cases from this one is at all successful. 
There must be federal relief available against persistent 
deprival of federal constitutional rights even by (or, 
perhaps I should say, particularly by) constituted au-
thority on the state side.

The Court entertains “serious doubts,” ante, at 371- 
372, as to whether there is a case or controversy here, cit-
ing O’Shea v. Littleton, 414 U. S. 488 (1974). O’Shea, 
however, presented quite different facts. There, the 
plaintiff-respondents had alleged a fear of injury from 
actions that would be subsequent to some future, valid 
arrest. The Court said:

“We assume that respondents will conduct their 
activities within the law and so avoid prosecution 
and conviction as well as exposure to the challenged 
course of conduct said to be followed by peti-
tioners .... Under these circumstances, where 
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respondents do not claim any constitutional right to 
engage in conduct proscribed by therefore presum-
ably permissible state laws, or indicate that it is 
otherwise their intention to so conduct themselves, 
the threat of injury from the alleged course of con-
duct they attack is simply too remote to satisfy the 
case-or-controversy requirement and permit adjudi-
cation by a federal court.” Id., at 497-498.

Here, by contrast, plaintiff-respondents are persons in-
jured by past unconstitutional conduct (an allegation 
not made in the O’Shea complaint) and fear injury at 
the hands of the police regardless of whether they have 
violated a valid law.

To the extent that Part II-A of the Court’s opinion 
today indicates that some constitutional violations might 
be spread so extremely thin as to prevent any individual 
from showing the requisite case or controversy, I must 
agree. I do not agree, however, with the Court’s substi-
tution of its judgment for that of the District Court on 
what the evidence here shows. The Court states that 
what was shown was minimal, involving only a few inci-
dents out of thousands of arrests in a city of several 
million population. Small as the ratio of incidents to 
arrests may be, the District Court nevertheless found a 
pattern of operation, even if no policy, and one suffi-
ciently significant that the violations “cannot be dis-
missed as rare, isolated instances.” 357 F. Supp., at 
1319. Nothing the Court has said demonstrates for me 
that there is no justification for that finding on this 
record. The Court’s criticism about numbers would be 
just as forceful, or would miss the mark just as much, 
with 100 incidents or 500 or even 3,000, when compared 
with the overall number of arrests made in the city of 
Philadelphia. The pattern line will appear somewhere. 
The District Court drew it this side of the number of 
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proved instances. One properly may wonder how many 
more instances actually existed but were unproved be-
cause of the pressure of time upon the trial court, or 
because of reluctant witnesses, or because of inherent 
fear to question constituted authority in any degree, or 
because of a despairing belief, unfounded though it may 
be, that nothing can be done about it anyway and that 
it is not worth the effort. That it was worth the effort 
is convincingly demonstrated by the result in the District 
Court, by the affirmance, on the issues before us, by a 
unanimous panel of the Third Circuit, and by the sup-
port given the result below by the Commonwealth of 
Pennsylvania, the Philadelphia Bar Association, the 
Greater Philadelphia Movement, and the other entities 
that have filed briefs as amici curiae here in support of 
the respondents.

The Court today appears to assert that a state official 
is not subject to the strictures of 42 U. S. C. § 1983 
unless he directs the deprivation of constitutional rights. 
Ante, at 375-377. In so holding, it seems to me, the 
Court ignores both the language of § 1983 and the case 
law interpreting that language. Section 1983 provides a 
cause of action where a person acting under color of 
state law “subjects, or causes to be subjected,” any other 
person to a deprivation of rights secured by the Consti-
tution and laws of the United States. By its very words, 
§ 1983 reaches not only the acts of an official, but also 
the acts of subordinates for whom he is responsible. In 
Monroe v. Pape, 365 U. S. 167 (1961), the Court said 
that § 1983 “should be read against the background of 
tort liability that makes a man responsible for the 
natural consequences of his actions,” id., at 187, and:

“It is abundantly clear that one reason the legis-
lation was passed was to afford a federal right in 
federal courts because, by reason of prejudice, pas-
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sion, neglect, intolerance or otherwise, state laws 
might not be enforced and the claims of citizens 
to the enjoyment of fights, privileges, and immuni-
ties guaranteed by the Fourteenth Amendment 
might be denied by state agencies.” Id., at 180. 
(Emphasis added.)

I do not find it necessary to reach the question under 
what circumstances failure to supervise will justify an 
award of money damages, or whether an injunction is 
authorized where the superior has no consciousness of 
the wrongs being perpetrated by his subordinates.1 It 
is clear that an official may be enjoined from consciously 
permitting his subordinates, in the course of their duties, 
to violate the constitutional rights of persons with whom 
they deal. In rejecting the concept that the official may 
be responsible under § 1983, the Court today casts aside 
reasoned conclusions to the contrary reached by the 
Courts of Appeals of 10 Circuits.2

1 In this regard, however, this Court recently has approved the 
imposition of criminal liability without “consciousness of wrong-
doing” for failure to supervise subordinates. United States v. Park, 
421 U. S. 658 (1975). The concept, thus, is far from novel doctrine.

2 “Under section 1983, equitable relief is appropriate in a situation 
where governmental officials have notice of the unconstitutional con-
duct of their subordinates and fail to prevent a recurrence of such 
misconduct. Hague n . CIO, 307 U. S. 496 . . . (1939). From 
a legal standpoint, it makes no difference whether the plain-
tiffs’ constitutional rights are violated as a result of police 
behavior which is the product of the active encouragement 
and direction of their superiors or as a result of the superiors’ mere 
acquiescence in such behavior. In either situation, if the police 
officials had a duty, as they admittedly had here, to prevent the 
officers under their direction from committing the acts which are 
alleged to have occurred during the Convention, they are proper 
defendants in this action.” Schnell v. City of Chicago, 407 F. 2d 
1084, 1086 (CA7 1969). See also Inmates of Suffolk County 
Jail v. Eisenstadt, 494 F. 2d 1196, 1199 (CAI), cert, denied, 419
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In the instant case, the District Court found that 
although there was no departmental policy of racial dis-
crimination, “such violations do occur, with such fre-
quency that they cannot be dismissed as rare, isolated 
instances; and that little or nothing is done by the city 
authorities to punish such infractions, or to prevent their 
recurrence,” 357 F. Supp., at 1319, and that it “is the 
policy of the department to discourage the filing of such 
complaints, to avoid or minimize the consequences of 
proven police misconduct, and to resist disclosure of the 
final disposition of such complaints.” Id., at 1318. 
Needless to say, petitioners were under a statutory duty 
to supervise their subordinates. See Philadelphia Home 
Rule Charter, c. 2, § 5-200. I agree with the District 
Court that its findings are sufficient to bring petitioners 
within the ambit of § 1983.

Further, the applicability of § 1983 to controlling offi-
cers allows the district courts to avoid the necessity of 
injunctions issued against individual officers and the con-
sequent continuing supervision by the federal courts of 
the day-to-day activities of the men on the street. The 
District Court aptly stated:

“Respect and admiration for the performance of 
the vast majority of police officers cannot justify 
refusal to confront the reality of the abuses which

U. S. 977 (1974), and Rozecki n . Gaughan, 459 F. 2d 6, 8 (CAI 
1972); Wright n . McMann, 460 F. 2d 126, 134-135 (CA2), 
cert, denied, 409 U. S. 885 (1972); Lewis v. Kugler, 446 F. 2d 1343, 
1351 (CA3 1971); Lankford v. Gelston, 364 F. 2d 197 (CA4 1966); 
Jennings v. Patterson, 460 F. 2d 1021, 1022 (CA5 1972); Smith v. 
Ross, 482 F. 2d 33, 36 (CA6 1973); Byrd v. Brishke, 466 F. 2d 6, 
10-11 (CA7 1972); Jennings v. Davis, 476 F. 2d 1271, 1275 (CA8 
1973); Dewell n . Lawson, 489 F. 2d 877, 881 (CAIO 1974); Carter v. 
Carlson, 144 U. S. App. D. C. 388, 395, 447 F. 2d 358, 365 (1971), 
rev’d on other grounds sub nom. District of Columbia n . Carter, 
409 U. S. 418 (1973).
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do exist. But deference to the essential role of the 
police in our society does mandate that intrusion by 
the courts into this sensitive area should be limited, 
and should be directed toward insuring that the 
police themselves are encouraged to remedy the 
situation.” 357 F. Supp., at 1320.

I would regard what was accomplished in this case as 
one of those rightly rare but nevertheless justified 
instances—just as Allee and Hague—of federal-court 
“intervention” in a state or municipal executive area. 
The facts, the deprival of constitutional rights, and the 
pattern are all proved in sufficient degree. And the 
remedy is carefully delineated, worked out within the 
administrative structure rather than superimposed by 
edict upon it, and essentially, and concededly, “livable.” 
In the City of Brotherly Love—or in any other American 
city—no less should be expected. It is a matter of 
regret that the Court sees fit to nullify what so meticu-
lously and thoughtfully has been evolved to satisfy an 
existing need relating to constitutional rights that we 
cherish and hold dear.
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NATIONAL INDEPENDENT COAL OPERATORS’ 
ASSOCIATION et  al . v. KLEPPE, SECRETARY 

OF THE INTERIOR, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT

No. 73-2066. Argued October 6, 1975—Decided January 26, 1976

Section 109 (a)(1) of the Federal Coal Mine Health and Safety Act of 
1969 requires the Secretary of the Interior to assess a civil mone-
tary penalty against a coal mine operator for each violation of the 
mandatory health and safety standards prescribed by the Act and 
other provisions. But under § 109 (a)(3) a penalty may be as-
sessed only after the operator “has been given an opportunity for a 
public hearing and the Secretary has determined, by decision in-
corporating his findings of fact therein, that a violation did occur, 
and the amount of the penalty which is warranted . . . .” Imple-
menting regulations provide that assessment officers assess a pen-
alty based on a notice of violation issued by mine inspectors and a 
penalty schedule graduated according to the seriousness of the 
violation, and further provide that if the mine operator fails to 
make a timely protest against the proposed assessment and to re-
quest adjudication he is deemed to waive his right to protest, 
including his right to formal adjudication and opportunity for 
hearing, and the proposed assessment becomes the Secretary’s 
“final assessment.” An unpaid penalty is enforceable under the 
Act only by way of subsequent judicial hearing in a district court 
in which the operator is entitled to a trial de novo as to the 
amount of the penalty. Petitioners sought injunctive and declara-
tory relief on the ground that the summary civil penalty assess-
ment procedures permitted by the regulations violated the Act’s 
procedural requirements. The District Court upheld this con-
tention,. ruling that the Secretary must make express findings of 
fact, whether or not the operator requests a hearing. The Court 
of Appeals reversed. Held: The language of §109 (a)(3), 
especially when read in light of its legislative history, requires 
the Secretary to make formal findings of fact as a predicate for a 
penalty assessment order only when the mine operator exercises his
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statutory right to request an administrative hearing on the factual 
issues relating to the penalty. Pp. 397-402.

(a) The word “opportunity” as used in § 109 (a) (3) would be 
meaningless if the statute contemplated formal adjudicated findings 
whether or not a requested evidentiary hearing is held, and ab-
sent a request for a hearing, the Secretary has a sufficient factual 
predicate for a penalty assessment based on the reports of the 
qualified inspectors who find violations; when the assessment 
officers fix penalties, as the Secretary’s “authorized representa-
tives,” the operator may still have the penalty reviewed in the 
district court. P. 398.

(b) The requirement for a formal hearing under § 109 (a) (3) 
is keyed to a request, and the requirement for formal findings is 
keyed to the same request. P. 398.

(c) Such a reading of the statute comports with the Act’s 
purpose of imposing stricter coal mine regulation to prevent 
accidents and disasters; the deterrent provided by monetary 
sanctions is essential to that purpose, and effective enforcement of 
the Act would be weakened were the Secretary required to make 
findings of fact for every penalty assessment including those cases 
in which the mine operator did not request a hearing, thus indi-
cating no disagreement with the Secretary’s proposed determina-
tion. Pp. 398-399.

161 U. S. App. D. C. 68, 494 F. 2d 987, affirmed.

Bur ge r , C. J., delivered the opinion of the Court, in which all 
Members joined except Ste ve ns , J., who took no part in the con-
sideration or decision of the case.

John L. Kilcullen argued the cause and filed a brief 
for petitioners.

Deputy Solicitor General Randolph argued the cause 
for respondents. On the brief were Solicitor General 
Bork, Acting Assistant Attorney General Jaffe*  Harriet 
S. Shapiro, Leonard Schaitman, and Michael Kimmel*

*Guy Farmer and William A. Gershuny filed a brief for the Bi-
tuminous Coal Operators’ Assn., Inc., as amicus curiae urging 
reversal.
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Mr . Chief  Justi ce  Burger  delivered the opinion of 
the Court.

This case1 presents the question whether the Federal 
Coal Mine Health and Safety Act of 1969, 83 Stat. 742, 
30 U. S. C. § 801 et seq., requires the Secretary of the 
Interior to prepare a decision with formal findings of fact 
before assessing a civil penalty against a mine operator 
absent a request by the mine operator for an administra-
tive hearing, the penalty being enforceable only by way 
of a subsequent judicial proceeding in which the operator 
is entitled to a trial de novo as to the amount of the 
penalty.

The National Independent Coal Operators’ Associa-
tion sought declaratory and injunctive relief on the 
ground that certain civil penalty assessment regulations 
utilized by the Secretary violated the procedural require-
ments of the Act. The Court of Appeals for the District 
of Columbia Circuit held that the regulations did not 
violate the Act.2 National Independent Coal Operators' 
Assn. v. Morton, 161 U. S. App. D. C. 68, 494 F. 2d 987 
(1974).

We granted certiorari, 420 U. S. 906 (1975), to resolve 
the apparent conflict between the District of Columbia 
Circuit and the Third Circuit holding in Morton v. Delta 
Mining, Inc., 495 F. 2d 38 (1974), reversed and remanded, 
post, p. 403.

1 Consolidated with No. 74-521, Kleppe v. Delta Mining, Inc., 
post, p. 403.

2 In the companion case, supra, three mine operators in a consoli-
dated action raised the same challenge as a defense when the Secre-
tary sought judicial enforcement of assessment orders in a suit, where, 
under the Act, the operators had a right to a trial de novo as to the 
amount of the penalties. The Court of Appeals for the Third Cir-
cuit noted the District of Columbia Circuit’s holding but held that 
the regulations were invalid for failure to require findings of fact, re-
jecting the Secretary’s contention that such findings are required 
only when an administrative hearing is requested by a mine operator.
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(1)
The statutory provision in question, § 109 (a)(3), 30 

U. S. C. § 819 (a)(3), is part of the enforcement scheme 
of the Federal Coal Mine Health and Safety Act of 1969. 
The Act prescribes health and safety standards for the 
protection of coal miners, Titles II and III, 30 U. S. C. 
§ 841 et seq.; it requires coal mine operators and miners 
to comply with the standards. § 2 (g)(2), 30 U. S. C. 
§801 (g)(2).

Section 103 of the Act, 30 U. S. C. § 813, re-
quires the Secretary to conduct continuing surveil-
lance of mines by inspectors. Among the purposes 
of the inspections are finding imminently dangerous con-
ditions and violations of mandatory health or safety 
standards. Section 104, 30 U. S. C. § 814, provides pro-
cedures for abating the conditions found by the inspec-
tors. If an imminent danger is found, the inspector is 
required to issue a withdrawal order compelling the mine 
operator to withdraw all persons from the danger area. 
If a violation of a mandatory standard is found that is 
not imminently dangerous, the inspector issues a notice 
to the operator fixing a reasonable time for its abate-
ment. If the violation is not abated and the time for 
abatement is not extended, the inspector then issues a 
withdrawal order. Withdrawal orders are also issued for 
any “unwarrantable failure” of mine operators to comply 
with the standards. The notices and orders issued con-
tain a detailed description of the dangerous conditions or 
violations and their locations. The notices must be in 
writing and given promptly to the mine operators.

Under § 105, 30 U. S. C. § 815, an operator may apply 
to the Secretary for review of the factual basis of any 
order or notice issued under § 104, or for review of the 
amount of time allowed for abatement of violations. 
Upon application from a mine operator the Secretary 
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makes whatever investigation he deems appropriate; an 
opportunity for a public hearing is provided. Hearings 
are subject to § 5 of the Administrative Procedure Act, 
5 U. S. C. § 554, and following the hearing the Secretary 
must make findings of fact. Section 105 also requires 
that actions by the Secretary be taken promptly because 
of the urgent need for prompt decision. The orders is-
sued by the Secretary under this section are subject to 
judicial review under § 106, 30 U. S. C. § 816, by a court 
of appeals.

As part of the enforcement scheme, the Act requires 
the Secretary to assess and collect civil penalties. Sec-
tion 109 (a)(1), 30 U. S. C. § 819 (a)(1), subjects mine 
operators to civil penalties not exceeding $10,000 for 
each violation of a mandatory standard or other pro-
vision of the Act. In determining the amount of the 
penalty, § 109 (a)(1) requires the Secretary to consider 

“the operator’s history of previous violations, the 
appropriateness of such penalty to the size of the 
business of the operator charged, whether the opera-
tor was negligent, the effect on the operator’s ability 
to continue in business, the gravity of the violation, 
and the demonstrated good faith of the operator 
charged in attempting to achieve rapid compliance 
after notification of a violation.”

The provision in question, § 109 (a) (3), as noted above, 
authorizes the Secretary to assess a civil penalty only 
after the operator charged with a violation “has been 
given an opportunity for a public hearing and the Secre-
tary has determined, by decision incorporating his find-
ings of fact therein, that a violation did occur, and the 
amount of the penalty which is warranted . . . .” Hear-
ings under this section are to be consolidated with other 
proceedings when appropriate. They must be of record
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and subject to provisions of the Administrative Proce-
dure Act, 5 U. S. C. § 554.

If the operator does not pay the penalty assessed, the 
Secretary is required, pursuant to § 109 (a) (4), 30 U. S. C. 
§ 819 (a)(4), to petition for judicial enforcement of the 
assessment in the district court for the district in which 
the mine is located. At that stage the court must 
resolve the issues relevant to the amount of the penalty 
in a de novo proceeding with a jury trial if requested. 
The trial de novo with a jury is not available for review 
of issues of fact which “were or could have been liti-
gated” in the court of appeals under § 106.3

(2)
We are concerned in this case with the regulations the 

Secretary has adopted to govern only one part of this 
statutory scheme: the assessment of penalties under § 109 
(a)(3). When the Secretary initially implemented the 
Act, he published regulations that provided for civil pen-
alty assessments to be determined by a hearing examiner, 
with a right of appeal to a departmental appeals board. 
30 CFR pt. 301 (1971), recodified, 43 CFR §4.540 
et seq. (1972). Nine months later, due to the large num-
bers of violations charged (approximately 80,000 or more 
per year), the Secretary adopted the regulations contested 
here. 30 CFR pt. 100 (1972).4 These regulations pro-

3 Respondents have suggested that trial de novo is available 
on the factual basis of the violation as well as on the amount 
of the penalty. The statutory scheme is less than clear on this 
matter. Compare § 106 with § 109 (a). See Eastern Associated Coal 
Corp. v. Interior Bd. of Mine Operations Appeals, 491 F. 2d 277 
(CA4 1974). We need not reach the issue to dispose of this case.

4 Those regulations have been reissued, 39 Fed. Reg. 27558-27561 
(1974), since these suits were initiated. The mine operators in the 
companion case, Kleppe v. Delta Mining, Inc., post, p. 403, argue 
that this case is moot. The case is not moot because there are 
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vide that assessment officers assess a penalty based on 
a notice of violation issued by mine inspectors and a 
penalty schedule graduated according to the serious-
ness of the violation.5 The pt. 100 procedures follow 
the mandate of § 109 (a)(1) as to the criteria to be ap-
plied in determining the amount of the proposed penalty 
for an operator. 30 CFR § 100.4 (c).6

The regulations also provide that the operators are 
to be advised when they receive original or reissued 
proposed orders that they have 15 working days from 
the receipt of the order to “protest the proposed assess-
ment, either partly or in its entirety.” If an operator 
fails to make a timely protest and request adjudication, 
he is “deemed to have waived his right of protest includ-
ing his right of formal adjudication and opportunity for 
hearing . . . .” The proposed assessment order then

assessments under the contested regulations awaiting enforcement 
and because the new regulations also do not provide a hearing un-
less one is requested.

Unless otherwise indicated, all citations to the Code of Federal 
Regulations throughout this opinion are to the regulations effective 
at the time this suit was initiated (Jan. 1, 1972, for 30 CFR, and 
Oct. 1, 1972, for 43 CFR).

5 Section 100.2 (b) of the regulations states that the amount 
of proposed civil penalty “shall be within guidelines established 
by the Secretary (see Appendix A to this part) and re-
vised periodically in the light of experience gained under the 
Act . . . .” 30 CFR § 100.2 (b). Appendix A in effect at 
the time of this suit provided a range between $5,000 and $10,000 
for violations resulting in the issuance of imminent-danger with-
drawal orders (under § 104 (a) of the Act); a range between $1,000 
and $5,000 for violations resulting in the issuance of other with-
drawal orders (under §§ 104 (b), (c), (h), and (i) of the Act); 
a range between $100 and $1,000 for “serious violations”; and a 
range between $25 and $500 for other violations.

6 A penalty schedule with formulas for considering the six criteria 
was promulgated after these suits were filed. 30 CFR § 100.3 
(1975).
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becomes the “final assessment order of the Secretary.” 
30 CFR § 100.4 (d-h).7

In any case in which an operator makes a timely 
request for a formal hearing, by so indicating in his 
protest, or in response to a reissued or amended pro-
posed assessment order, the assessment officer is re-
quired to forward the matter to the Office of the Solici-
tor, Department of the Interior; a petition to assess a 
penalty can then be filed by the Solicitor with the 
Department’s Office of Hearings and Appeals. 30 CFR 
§ 100.4 (i)(l); 43 CFR §4.540 (a). The petition is 
served on the operator who then has an opportunity 
to answer and secure a public hearing. 30 CFR § 100.4 
(i)(2). A hearing de novo is conducted and the exam-
iner is free to assess a different penalty.8 30 CFR 
§ 100.4 (i) (4). The Bureau of Mines, represented by the 
Office of the Solicitor, has the burden of proving the 
penalty by a preponderance of the evidence. 43 CFR 
§ 4.587. The regulations provide that the hearing exam-
iner consider the statutory criteria. 43 CFR § 4.546.

7 The mine operators in the companion case contend that these 
orders are not final since the regulations provide only that the 
orders become final if accepted. 30 CFR § 100.4(h). The 
regulations provide that a hearing can be requested but do not 
specify what happens if neither the orders are accepted nor a 
hearing is requested. This contention is without merit. The order 
is final. See 30 CFR § 100.4(e). The regulation is not 
misleading.

8 These uncontested regulations provide that if an operator 
fails to file a preliminary statement or response to a prehear-
ing order, the hearing examiner can issue an order to show cause 
why the proceedings should not be summarily dismissed. 43 
CFR § 4.545 (a). If the operator fails to respond to such an order, 
the proceedings are summarily dismissed and remanded to the assess-
ment officer for entry of the last proposed order of assessment (is-
sued under 30 CFR pt. 100) as the final assessment order of the 
Secretary. 43 CFR § 4.545 (b).
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The decision is subject to review by the Secretary’s dele-
gate, the Board of Mine Operations Appeals. 43 CFR 
§§ 4.1 (b)(4), 4.500 (a)(2), 4.600.

Whether or not the operator requests formal adjudi-
cation, he may obtain de novo judicial review of the 
amount of the penalty by refusing to pay it and awaiting 
the Secretary’s enforcement action in the district court. 
§ 109 (a)(4), 30 U. S. C. §819 (a)(4).

(3)
The National Independent Coal Operators’ Association 

and various operators brought suit against the Secretary 
in the United States District Court for the District of 
Columbia to enjoin the use of the pt. 100 regulations. 
The court granted the Association’s motion for summary 
judgment, holding that the summary procedures were not 
authorized by § 109 (a) of the Act. 357 F. Supp. 509 
(1973). The court noted that there were no written 
guidelines within the assessment office to guide the 
assessment officers in evaluating or applying the statutory 

. criteria for penalty assessment. The court held that the 
Secretary must make express findings of fact whether or 
not a hearing is requested. The court believed that 
requiring a mine operator to request a hearing “would 
shift the initial burden to the mine operator.” Id., at 512.

The Court of Appeals for the District of Columbia 
Circuit reversed, holding that the Secretary need not 
render a formal decision incorporating findings of fact; 
it held that, absent a request for a hearing, the Secretary 
is entitled to conclude that the operator does not dispute 
the proposed order, including the factual basis of the vio-
lation. In the view of that court, a “decision incorporat-
ing his findings of fact” with findings and conclusions is 
required only if a hearing is requested and takes place; 
otherwise, any findings of fact would consist of essen-
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tially the same information already recited in the pro-
posed assessment order and would be a meaningless 
duplication. The court also noted that the legislative 
history of the Act supports an interpretation that the 
Secretary’s findings are not required unless the operator 
requests a hearing; however, when a hearing is requested, 
the burden of proof remains with the Secretary. 161 
U. S. App. D. C. 68, 494 F. 2d 987 (1974).

(4)
Under the Act, a mine operator plainly has a right to 

notice of violations and proposed penalties; it is equally 
clear that an operator has a right to be heard, if a hear-
ing is requested. In this Court the mine operators con-
tinue to urge that the Secretary may not assess a civil 
penalty without making formal “findings of fact” even 
though no hearing was requested as to the violation 
charged and the proposed order.

Section 109 (a)(3), as previously noted, provides:
“A civil penalty shall be assessed by the Secre-

tary only after the person charged with a violation 
under this Act has been given an opportunity for 
a public hearing and the Secretary has determined, 
by decision incorporating his findings of fact therein, 
that a violation did occur, and the amount of the 
penalty which is warranted . . . .”

The operators argue that a penalty assessment itself 
is an adjudicatory function and hence the Secretary must 
make a formal “decision incorporating his findings of 
fact” even when an operator has not requested a hearing 
on the violation issue. In short, what they argue for is 
the same type of formal findings of fact that are the 
usual product of the adversary hearing to which they 
have an absolute right, but which was waived by failure 
to make a request.
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Section 109 (a)(3) provides the mine operators with 
no more than “an opportunity” for a hearing. The word 
“opportunity” would be meaningless if the statute con-
templated formal adjudicated findings whether or not a 
requested evidentiary hearing is held. Absent a request, 
the Secretary has a sufficient factual predicate for the 
assessment of a penalty based on the reports of the 
trained and experienced inspectors who find violations; 
when the assessment officers fix penalties as the Secre-
tary’s “authorized representatives,” the operators may 
still have review of the penalty in the district court.9 
See Morton v. Whitaker, Civ. No. 74.96 (ED Ky., Jan. 
14, 1975) (appeal pending in CA6).

We therefore agree with the Court of Appeals that the 
language of the statute, especially when read in light of 
its legislative history, requires the Secretary to make 
formal findings of fact specified in § 109 (a)(3) only 
when the mine operator requests a hearing. The re-
quirement for a formal hearing under §109 (a)(3) is 
keyed to a request, and the requirement for formal find-
ings is keyed to the same request.

This reading of the statute plainly comports with the 
purpose of the Act. Congressional attention was focused 
on the need for stricter coal mine regulations by 
a 1968 explosion in a Farmington, W. Va., mine which 
killed 78 miners, but Congress also recognized that an 
inordinate number of miners lose their lives in day-to- 
day accidents other than multidisaster situations. The 
Act was seen as a major step in preventing death and

9 At the time of the events giving rise to these actions, the Act 
was enforced by the Secretary’s delegate, the Bureau of Mines. 
The Bureau’s safety and enforcement functions have since been 
transferred to a newly created Mining Enforcement and Safety 
Administration, Department of the Interior. 38 Fed. Reg. 18665- 
18668, 18695-18696 (1973).
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injury in mines. H. R. Rep. No. 91-563, pp. 1-3 (1969). 
The need for stricter regulation of coal mines was com-
mented on by President Truman when he signed the 
1952 amendment to the Federal Coal Mine Safety Act, 
66 Stat. 692. In approving that measure into law he 
called the attention of Congress to its flaws:

“The measure contains complex procedural pro-
visions relating to inspections, appeals, and the 
postponing of orders which I believe will make it 
exceedingly difficult, if not impossible, for those 
charged with the administration of the act to carry 
out an effective enforcement program.”

Congress noted President Truman’s comments when 
it reported the 1969 Act. S. Rep. No. 91-411, p. 5 
(1969). Effective enforcement of the Act would be 
weakened if the Secretary were required to make find-
ings of fact for every penalty assessment including those 
cases in which the mine operator did not request a 
hearing and thereby indicated no disagreement with the 
Secretary’s proposed determination. While a protest by 
a mine operator may trigger an administrative re-examina-
tion, the protest is not the equivalent of a request for 
a hearing. When no request for a hearing is made, the 
operator has in effect voluntarily defaulted and aban-
doned the right to a hearing and findings of fact on the 
factual basis of the violation and the penalty.

The Court of Appeals for* the District of Columbia 
Circuit regarded § 109 as possibly ambiguous and turned 
to the legislative history. Assuming, arguendo, that the 
statute is ambiguous, we read that history as supporting 
the result reached by the Court of Appeals. The bills 
passed by the Senate and House each called for hearings 
only if requested. The House bill provided:

“Upon written request made by an operator within 
thirty days after receipt of an order assessing a 
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penalty under this section, the Secretary shall afford 
such operator an opportunity for a hearing and, in 
accordance with the request, determine by decision 
whether or not a violation did occur or whether the 
amount of the penalty is warranted or should be 
compromised.” H. R. 13950, 91st Cong., 1st Sess., 
§ 109 (b) (1969). (Emphasis added.)

The Senate bill read:
“An order assessing a civil penalty under this sub-

section shall be issued by the Secretary only after 
the person against whom the order is issued has been 
given an opportunity for a hearing and the Secre-
tary has determined by decision incorporating find-
ings of fact based on the record of such hearing 
whether or not a violation did occur and the amount 
of the penalty, if any, which is warranted. Section 
554 of title 5 of the United States Code shall apply 
to any such hearing and decision.” S. 2917, 91st 
Cong., 1st Sess., §308 (a)(3) (1969). (Emphasis 
added.)

Thus it is clear that under both bills the requirement 
for a formal decision with findings was contingent on 
the operator’s request for a hearing.

Both bills were referred to a Conference Committee 
to resolve differences. The Conference Committee 
adopted the Senate version but deleted the second 
italicized phrase. That change did not alter the require-
ment that if findings of fact are desired, a hearing must 
be requested. The Conference Committee explained 
§ 109 as follows:

“Both the Senate bill and the House amendment 
provided an opportunity for a hearing in assessing 
such penalties, but the Senate bill required a record 
hearing under 5 U. S. C. [§] 554. The conference 
substitute adopts the Senate provision with the
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added provision that, where appropriate, such as in 
the case of an appeal from a withdrawal order, an 
effort should be made to consolidate the hearings. 
The commencement of such proceedings, however, 
shall not stay any notice or order involving a viola-
tion of a standard.” H. R. Conf. Rep. No. 91-761, 
p. 71 (1969). (Emphasis added.)

No mention was made of the language deleted from the 
Senate bill or the similar language contained in the 
House bill. A change to require findings of fact with-
out a request for a hearing would be a significant matter 
that would not likely have escaped attention; such a 
change would have called for explanation.10

The importance of § 109 in the enforcement of the 
Act cannot be overstated. Section 109 provides a 
strong incentive for compliance with the mandatory 
health and safety standards. That the violations of 
the Act have been abated or miners withdrawn from the 
dangerous area before § 109 comes into effect is not dis-
positive; if a mine operator does not also face a mone-
tary penalty for violations, he has little incentive to 
eliminate dangers until directed to do so by a mine 
inspector. The inspections may be as infrequent as 
four a year. A major objective of Congress was preven-
tion of accidents and disasters; the deterrence provided 
by monetary sanctions is essential to that objective.

We conclude, as did the Court of Appeals, that the 
Federal Coal Mine Health and Safety Act of 1969 does 
not mandate a formal decision with findings as a predi-
cate for a penalty assessment order unless the mine

10 A Conference Committee does not have authority to make 
changes on matters as to which both bills agree. 2 U. S. C. § 190c 
(a) (Sen. Conf. Reps.); Rule XXVIII (3), Rules of the House of 
Representatives; and § 546, Jefferson’s Manual, H. R. Doc. No. 384, 
92d Cong., 2d Sess., 526, 270-271 (1973).
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operator exercises his statutory right to request a hear-
ing on the factual issues relating to the penalty, and the 
judgment of the Court of Appeals is therefore

Affirmed.

Mr . Justice  Stevens  took no part in the consideration 
or decision of this case.
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KLEPPE, SECRETARY OF THE INTERIOR v. 
DELTA MINING, INC., et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT

No. 74r-521. Argued October 6, 1975—Decided January 26, 1976

Section 109 (a)(1) of the Federal Coal Mine Health and Safety Act 
of 1969 requires the Secretary of the Interior, in determining the 
amount of the civil penalty against a coal mine operator for viola-
tions of the Act, to consider the history of previous violations, the 
appropriateness of the penalty to the size of the business, whether 
the operator was negligent, the effect on his ability to continue in 
business, the gravity of the violation, and the operator’s good 
faith in attempting to comply after notification of a violation. 
Section 109 (a) (3) requires that the penalty be assessed 
only after the operator “has been given an opportunity for a 
public hearing and the Secretary has determined, by decision 
incorporating his findings of fact therein, that a violation did 
occur, and the amount of the penalty which is warranted.” 
Respondent mine operators protested assessed penalties but did 
not request formal adjudication, and after they refused to pay 
the assessments, the Secretary brought suits against them in the 
District Court seeking enforcement of the assessments. The 
District Court entered judgments in favor of respondents on 
the ground that the assessments were not supported by adequate 
findings of fact, and was upheld by the Court of Appeals. Held: 
Section 109 (a) (3) does not compel the Secretary to support each 
penalty assessment order with express findings of fact concerning 
the violation and the amount of the penalty, absent a request 
by the mine operator for an administrative hearing. National 
Independent Coal Operators’ Assn. v. Kleppe, ante, p. 388. Pp. 
407-411.

(a) A protest against a penalty assessment, as opposed to a 
request for a hearing, does not necessarily trigger an administra- 
tive review, but the amount of the penalty is subject to de novo 
review in the district court whether or not a hearing was held. 
Pp. 407-408.

(b) It is not significant that the proposed assessment orders 
contained merely pro forma recitations that the six factors speci-
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fied in § 109 (a)(1) had been considered, or that the Secretary’s 
final orders did not mention such factors but merely set forth 
his finding that a violation did in fact occur. Although express 
findings are generally required for judicial review of an adminis-
trative determination based on a substantial-evidence test, here 
the operators can contest the amount of the penalty without a 
hearing by refusing to pay it, thus invoking the right to a 
de novo trial in the district court; moreover, when an operator 
is informed as to the details of a violation, § 105’s administrative 
procedures come into play and appellate review is available. 
Pp. 408-409.

495 F. 2d 38, reversed and remanded.

Bur ge r , C. J., delivered the opinion of the Court, in which all 
Members joined except Ste ve ns , J., who took no part in the con-
sideration or decision of the case.

Deputy Solicitor General Randolph argued the cause 
for petitioner. With him on the brief were Solicitor 
General Bork, Acting Assistant Attorney General Jaffe, 
Harriet S. Shapiro, Leonard Schaitman, and Michael 
Kimmel.

Fred Blackwell argued the cause and filed a brief for 
respondents. John L. Kilcullen filed a reply brief for 
respondent Mears et al.*

Mr . Chief  Justi ce  Burger  delivered the opinion of 
the Court.

We granted certiorari in this case and consolidated it 
for argument with No. 73-2066, National Independent 
Coal Operators’ Assn. v. Kleppe, ante, p. 388, decided 
today, to resolve an apparent conflict between the two 
Circuits.

*Jospeh A. Yablonski, Daniel B. Edelman, and Paul R. Hoeber 
filed a brief for the United Mine Workers of America as amicus 
curiae urging reversal.

Guy Farmer and William A. Gershuny filed a brief for the Bitu-
minous Coal Operators’ Assn., Inc., as amicus curiae urging 
affirmance.
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In 1971 and January 1972 inspectors from the Bureau 
of Mines entered and inspected the coal mines owned 
respectively by Delta Mining, Inc., G. M. W. Coal 
Co., Inc., and a partnership of Edward Mears and 
others known as the M. Y. Coal Co. The inspectors de-
tected a number of violations of the Federal Coal Mine 
Health and Safety Act of 1969, 83 Stat. 742, 30 U. S. C. 
§ 801 et seq., or regulations and served each mine 
operator with notices of the infractions.1 Each notice 
stated that the violations were to be abated by a speci-
fied date. The inspectors returned on that date and 
furnished the mine operators with a notice that the 
violations had been abated. The local office of the 
Bureau of Mines sent copies of the notice of violation 
and abatement to the Bureau’s central office. There an 
assessment officer reviewed the notices and sent pro-
posed penalty assessment orders to the mine operators. 
The orders contained a list of the violations, the dates 
of their occurrence, the regulations violated, and the 
amounts of the proposed penalties.

The proposed order of assessment to Delta was issued 
on April 11, 1972. It referred to six violations with civil 
penalties for each ranging from $30 to $90 for a total of 
$375. In December 1971, and January and May 1972, 
G. M. W. was issued proposed assessment orders for 
violations occurring from May to December 1971. Ten 
of the violations were assessed civil penalties from $25 
to $100, totaling $525. G. M. W. also received an immi-
nent-danger withdrawal order on November 24, 1971, 

1 The operators protest that these notices are not part of the 
record below. Since the issue before this Court is the validity of 
the regulations, not whether the regulations were properly complied 
with, for purposes of. this case we will assume the notices were 
properly served. We note, however, that the mine operators do 
not contend that they were not given ample notice of the violations 
charged by the mine inspectors.
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identified as a fire hazard from loose coal in excess of 
three feet deep and was assessed a fine of $5,000. For 
violations occurring in 1971 and 1972 Mears received 
assessments with fines for 16 violations ranging from $25 
to $100 and a 17th at $200 for a total of $1,000. It 
also received a withdrawal order for failure to abate a 
violation of the respirable-dust-concentration standard 
with a fine of $1,000.

Each of the operators protested the proposed assess-
ments. Delta argued, among other things, that it was a 
newly opened, small mine and the fines would affect its 
ability to stay in business. G. M. W. protested that the 
loose coal was wet and therefore not a fire hazard. With-
out explanation as to how, if at all, the information in the 
protest letters was considered, the assessment officer re-
issued the proposed orders. One of G. M. W.’s penalties 
was reduced from $100 to $50. The operators were again 
informed that they had 15 working days from the receipt 
of the reissued proposed order “to accept the amended or 
reissued order, whereupon it shall become the final assess-
ment order of the Secretary, or to request formal adjudi-
cation with opportunity for hearing.” None of the 
operators requested formal adjudication.

The mine operators did not pay the assessments. 
The Secretary filed complaints against each of them in 
October and November 1972, seeking enforcement of 
the assessments. Attached to the complaints were the 
proposed orders of assessment and preprinted forms re-
citing that the assessment officer found in fact that the 
violations had occurred. These forms were dated sev-
eral months after the proposed assessment orders. The 
mine operators each answered, denying liability.

While the cases were awaiting trial, the United States 
District Court for the District of Columbia enjoined the 
Secretary from utilizing or enforcing the assessment pro-
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cedures of 30 CFR pt. 100 (1972), concluding that § 109 
(a)(3) of the Federal Coal Mine Health and Safety Act, 
30 U. S. C. § 819 (a) (3), requires the Secretary to prepare 
a decision incorporating findings of fact in all penalty 
assessment determinations, whether or not a hearing is 
requested. National Independent Coal Operators’ Assn, 
v. Morton, 357 F. Supp. 509 (1973).

On the basis of that decision G. M. W. moved for sum-
mary judgment, contending that the Secretary’s assess-
ment orders were unenforceable since there had been no 
“decision incorporating . . . findings of fact.” The Dis-
trict Court for the Western District of Pennsylvania, 
relying on the National Independent decision, decided 
that the penalty assessments sought to be enforced by the 
Secretary did not meet the requirements of § 109 (a) (3) 
of the Act because they were not supported by adequate 
findings of fact. The court entered judgment in favor of 
the respondent mine operators in all three cases.

While the cases were pending on appeal, the Court of 
Appeals for the District of Columbia Circuit reversed the 
decisions on which the trial court here relied. National 
Independent Coal Operators’ Assn. v. Morton, 161 U. S. 
App. D. C. 68, 494 F. 2d 987 (1974). The Court of Ap-
peals for the Third Circuit, however, declined to follow 
the District of Columbia Circuit decision, and held that 
§ 109 (a)(3) compels the Secretary to support each as-
sessment order with express findings of fact concerning 
the violation and the amount of the penalty, without 
regard to whether or not the operator requests a hear-
ing. 495 F. 2d 38 (1974). We have today affirmed 
National Independent, which holding governs this case. 
Two remaining issues raised by the Third Circuit holding 
require discussion.

The Court of Appeals first distinguished the District of 
Columbia Circuit holding on the ground that the “opera-
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tors’ failure to request a hearing in no way suggests that 
the appropriateness of the penalty amount went undis-
puted. In each instance, the operators lodged pro-
tests. ...” 495 F. 2d, at 44. This overlooks the fact that 
while a protest does not necessarily trigger administrative 
review, a request for a hearing does. Here the party 
against whom a penalty is assessed has deliberately for-
gone the opportunity for a full, public, administrative 
hearing from which findings of fact can be made. Here, 
too, the amount of the penalty is subject to de novo re-
view in the district court whether or not a hearing was 
held.

The Court of Appeals next distinguished the holding 
of the District of Columbia Circuit on the ground that 
the proposed assessment orders at issue “contained no 
‘information’ other than pro forma recitations that the 
six criteria [of § 109 (a)(1) of the Act] had been con-
sidered.” (Emphasis in original.) Ibid. The court 
was concerned that the proposed assessment orders were 
on “preprinted forms which recited, in some instances, 
that the six factors set out in the statute had been con-
sidered” and that the final orders of the Secretary did not 
mention the six criteria but “merely set forth the Secre-
tary’s finding that a violation ‘did, in fact, occur.’ ” Id., 
at 40.2 The court then held that “each final decision of

2 The Third Circuit found support for its concern in a Comptroller 
General’s report which stated that the Comptroller was “ ‘unable to 
determine the adequacy of the consideration given to the six fac-
tors [of §109 (a)(1)] and the basis for the penalties assessed in 
[400] sample cases.’ ” 495 F. 2d, at 43. However, the Secretary’s 
method of assessing penalties has been changed in a way that largely 
meets this objection. The regulations now in force contain formulas 
to be used by the assessment officers in considering the six § 109 (a) 
(1) criteria. 30 CFR § 100.3 (1975). The Secretary represented to 
the Court of Appeals for the District of Columbia Circuit that the 
assessment formula is to be retained. National Coal Operators' Assn. 
v. Morton, 161 U. S. App. D. C. 68, 70 n. 12, 494 F. 2d 987, 989
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the Secretary must be accompanied by findings of fact, 
concerning both the fact of violation and the magnitude 
of the penalty.” Id., at 44.

The court noted the general proposition that judicial 
“review of a final administrative determination ... is 
rendered practically impossible, or at least vastly more 
difficult, where the agency’s decision is not accompanied 
by express findings.” Id., at 42. We agree with the 
general proposition when judicial review is based on a 
substantial-evidence test. Here, however, if an operator 
wishes to contest the amount of the penalty without a 
hearing, that can be done by refusing to pay the penalty, 
thus invoking the right to a de novo trial in the district 
court, with a jury if desired. When a violation is no-
ticed the operator* is informed as to the details of the 
nature and location of that violation; the administrative 
procedures of § 105 of the Act, 30 U. S. C. § 815, with 
provision for a public hearing on request, come into play 
and appellate review is available.

In light of our holding in National Independent Coal 
Operators' Assn. v. Kleppe, ante, p. 388, the judgment of

n. 12 (1974). These regulations were not in effect when the 
penalties at issue here were levied. Use of the current regula-
tions is preferable to the apparent ad hoc consideration given the cri-
teria in this case. But a trial de novo is available to the mine op-
erators on the amount of the penalty, so the Secretary’s failure to 
promulgate the best regulations in the first instance does not render 
all penalties assessed under the prior regulations unenforceable. Al-
though explication by the assessment officer and an examiner might 
be of some aid to the district judge who is called upon to consider 
the penalty, the provision for a de novo trial on the amount of the 
penalty places squarely on the court the task of evaluating the 
penalty. The six criteria of §109 (a)(1) can be argued to the 
district court. The Third Circuit is undoubtedly correct that the 
more information a mine operator has, the better the operator will 
be able to determine whether to challenge the penalty. The issue, 
however, was whether the new procedures were mandated by the 
statute.
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the Court of Appeals for the Third Circuit is reversed, 
and the case is remanded for further proceedings consist-
ent herewith.

Reversed and remanded.

Mr . Just ice  Steve ns  took no part in the consideration 
or decision of this case.
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UNITED STATES v. WATSON

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 74—538. Argued October 8, 1975—Decided January 26, 1976

A postal inspector received from an informant of known reliability 
a stolen credit card that respondent had given the informant 
to be used for their mutual advantage, and the inspector was 
told by the informant that respondent had agreed to furnish 
additional cards. At the inspector’s suggestion, a meeting was 
arranged between the informant and respondent for a few days 
later, which took place at a restaurant. Upon a prearranged 
signal from the informant that respondent had the additional 
cards, postal officers made a warrantless arrest of respondent, re-
moved him from the restaurant, and gave him Miranda warnings. 
When a search of respondent’s person revealed no cards, a con-
sented search of his nearby car (after respondent had been cau-
tioned that the results could be used against him) revealed two 
additional cards in the names of other persons. Following an 
unsuccessful motion to suppress, these cards were used as evidence 
in respondent’s trial, which resulted in his conviction of possessing 
stolen mail. The Court of Appeals reversed, ruling that the 
Fourth Amendment prohibited use of that evidence because 
(1) notwithstanding probable cause for respondent’s arrest, the 
arrest was unconstitutional because the postal inspector had failed 
to secure an arrest warrant though he had time to do so, and 
(2) based on the totality of the circumstances (including the 
illegality of the arrest) respondent’s consent to the car search was 
coerced and thus invalid. Held:

1. The arrest of respondent, having been based on probable 
cause and made by postal officers acting in strict compliance 
with the governing statute and regulations, did not violate the 
Fourth Amendment. Pp. 414-424.

2. Since the arrest comported with the Fourth Amendment, 
respondent’s consent to the car search was not, contrary to the 
holding of the Court of Appeals, the product of an illegal arrest, 
nor were there any other circumstances indicating that respond-
ent’s consent was not his own “essentially free and unconstrained 
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choice” because his “will ha[d] been . . . overborne and his 
capacity for self-determination critically impaired,” Schneckloth v. 
Bustamonte, 412 U. S. 218, 225. Pp. 424-A25.

504 F. 2d 849, reversed.

Whi te , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Bla ck mun , Pow ell , and Reh nq ui st , JJ., joined. 
Pow ell , J., filed a concurring opinion, post, p. 425. Stewa rt , J., 
filed an opinion concurring in the result, post, p. 433. Mar shal l , 
J., filed a dissenting opinion, in which Bre nn an , J., joined, post, 
p. 433. Ste ve ns , J., took no part in the consideration or decision 
of the case.

Deputy Solicitor General Frey argued the cause for 
the United States. With him on the briefs were Solicitor 
General Bork, Acting Assistant Attorney General Keeney, 
and Peter M. Shannon, Jr.

Michael D. Nasatir, by appointment of the Court, 421 
U. S. 997, argued the cause for respondent. With him 
on the brief was Donald M. Re.

Mr . Justi ce  White  delivered the opinion of the 
Court.

This case presents questions under the Fourth Amend-
ment as to the legality of a warrantless arrest and of an 
ensuing search of the arrestee’s automobile carried out 
with his purported consent.

I
The relevant events began on August 17, 1972, when 

an informant, one Khoury, telephoned a postal inspector 
informing him that respondent Watson was in possession 
of a stolen credit card and had asked Khoury to coop-
erate in using the card to their mutual advantage. On 
five to 10 previous occasions Khoury had provided the 
inspector with reliable information on postal inspection 
matters, some involving Watson. Later that day
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Khoury delivered the card to the inspector. On learn-
ing that Watson had agreed to furnish additional cards, 
the inspector asked Khoury to arrange to meet with 
Watson. Khoury did so, a meeting being scheduled for 
August 22.1 Watson canceled that engagement, but at 
noon on August 23, Khoury met with Watson at a 
restaurant designated by the latter. Khoury had been 
instructed that if Watson had additional stolen credit 
cards, Khoury was to give a designated signal. The 
signal was given, the officers closed in, and Watson was 
forthwith arrested. He was removed from the restaurant 
to the street where he was given the warnings required 
by Miranda v. Arizona, 384 U. S. 436 (1966). A search 
having revealed that Watson had no credit cards on his 
person, the inspector asked if he could look inside Wat-
son’s car, which was standing within view. Watson said, 
“Go ahead,” and repeated these words when the inspec-
tor cautioned that “ [i]f I find anything, it is going to go 
against you.” Using keys furnished by Watson, the in-
spector entered the car and found under the floor mat an 
envelope containing two credit cards in the names of 
other persons. These cards were the basis for two counts 
of a four-count indictment charging Watson with possess-
ing stolen mail in violation of 18 U. S. C. § 1708.2

Prior to trial, Watson moved to suppress the cards, 
claiming that his arrest was illegal for want of probable 
cause and an arrest warrant and that his consent to 
search the car was involuntary and ineffective because 
he had not been told that he could withhold consent.

1 In the meantime the inspector had verified that the card was 
stolen.

2 Title 18 U. S. C. § 1708 punishes the theft of mail as well as 
the possession of stolen mail. The punishment is a fine of not 
more than $2,000 or imprisonment for not more than five years, 
or both.
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The motion was denied, and Watson was convicted of 
illegally possessing the two cards seized from his car.3

A divided panel of the Court of Appeals for the Ninth 
Circuit reversed, 504 F. 2d 849 (1974), ruling that the 
admission in evidence of the two credit cards found in 
the car was prohibited by the Fourth Amendment. In 
reaching this judgment, the court decided two issues in 
Watson’s favor. First, notwithstanding its agreement 
with the District Court that Khoury was reliable and 
that there was probable cause for arresting Watson, the 
court held the arrest unconstitutional because the postal 
inspector had failed to secure an arrest warrant although 
he concededly had time to do so. Second, based on the 
totality of the circumstances, one of which was the 
illegality of the arrest, the court held Watson’s consent 
to search had been coerced and hence was not a valid 
ground for the warrantless search of the automobile. 
We granted certiorari. 420 U. S. 924 (1975).

II
A major part of the Court of Appeals’ opinion was 

its holding that Watson’s warrantless arrest violated 
the Fourth Amendment. Although it did not expressly 
do so, it may have intended to overturn the conviction 
on the independent ground that the two credit cards 
were the inadmissible fruits of an unconstitutional arrest. 
Cf. Brown n . Illinois, 422 U. S. 590 (1975). However 
that may be, the Court of Appeals treated the illegality 
of Watson’s arrest as an important factor in determining 
the voluntariness of his consent to search his car. We 
therefore deal first with the arrest issue.

Contrary to the Court of Appeals’ view, Watson’s ar-
rest was not invalid because executed without a warrant.

3 Watson was acquitted on the second count. The fourth was 
dismissed prior to trial.
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Title 18 U. S. C. §3061 (a)(3) expressly empowers the 
Board of Governors of the Postal Service to authorize 
Postal Service officers and employees “performing duties 
related to the inspection of postal matters” to

“make arrests without warrant for felonies cog-
nizable under the laws of the United States if 
they have reasonable grounds to believe that the 
person to be arrested has committed or is committing 
such a felony.”

By regulation, 39 CFR § 232.5 (a) (3) (1975), and in iden-
tical language, the Board of Governors has exercised that 
power and authorized warrantless arrests. Because there 
was probable cause in this case to believe that Watson had 
violated § 1708, the inspector and his subordinates, in 
arresting Watson, were acting strictly in accordance with 
the governing statute and regulations. The effect of the 
judgment of the Court of Appeals was to invalidate the 
statute as applied in this case and as applied to all the 
situations where a court fails to find exigent circum-
stances justifying a warrantless arrest. We reverse that 
judgment.

Under the Fourth Amendment, the people are to be 
“secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, . . . and no 
Warrants shall issue, but upon probable cause . . . .” 
Section 3061 represents a judgment by Congress that it 
is not unreasonable under the Fourth Amendment for 
postal inspectors to arrest without a warrant provided 
they have probable cause to do so.4 This was not an 

4 At least since approval of the Act of June 10, 1955, c. 137, 
§203, 69 Stat. 106, 39 U. S. C. § 3523 (a) (2) (K) (1964 ed.), 
postal inspectors’ duties have been thought to permit arrest with-
out a warrant upon probable cause. Compare United States v. 
Helbock, 76 F. Supp. 985 (Ore. 1948), with United States v. Alex-
ander, 415 F. 2d 1352 (CA7 1969), cert, denied, 397 U. S. 1014 
(1970); Kelley v. Dunne, 344 F. 2d 129 (CAI 1965); and United
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isolated or quixotic judgment of the legislative branch. 
Other federal law enforcement officers have been ex-
pressly authorized by statute for many years to make 
felony arrests on probable cause but without a warrant. 
This is true of United States marshals, 18 U. S. C. § 3053, 
and of agents of the Federal Bureau of Investigation, 18 
U. S. C. § 3052; the Drug Enforcement Administration, 
84 Stat. 1273, 21 U. S. C. § 878; the Secret Service, 18 
U. S. C. § 3056 (a); and the Customs Service, 26 U. S. C. 
§ 7607.6

Because there is a “strong presumption of constitu-
tionality due to an Act of Congress, especially when it 
turns on what is ‘reasonable,’” “[o]bviously the Court 
should be reluctant to decide that a search thus author-
ized by Congress was unreasonable and that the Act was 
therefore unconstitutional.” United States n . Di Re, 
332 U. S. 581, 585 (1948). Moreover, there is nothing 
in the Court’s prior cases indicating that under the

States v. Bell, 294 F. Supp. 1314 (ND Hl. 1968). The Court of 
Appeals for the Ninth Circuit held, however, that § 3523 (a) (2) (K) 
did not give the necessary express power to arrest, but that a 
warrantless arrest by a postal inspector could be upheld by resort 
to a citizen’s power to arrest. United States v. DeCatur, 430 F. 2d 
365 (1970); Neggo n . United States, 390 F. 2d 609 (1968); Ward 
v. United States, 316 F. 2d 113, cert, denied, 375 U. S. 862 (1963).

In 1968 in the face of confusion generated by these decisions and 
two others striking down warrantless arrests by postal inspectors as 
not authorized by federal statute or by state law, Alexander v. United 
States, 390 F. 2d 101 (CA5 1968); United States v. Moderacki, 280 
F. Supp. 633 (Del. 1968), the Congress enacted 18 U. S. C. §3061 
to make clear that postal inspectors are empowered to arrest with-
out warrant upon probable cause. Pub. L. 90-560, §5 (a), 82 
Stat. 998; H. R. Conf. Rep. No. 1918, 90th Cong., 2d Sess., 6 
(1968); H. R. Rep. No. 1725, 90th Cong., 2d Sess. (1968); 114 
Cong. Rec. 20914-20915, 26928, 28864-28865 (1968).

5 There are other federal officers subject to a more restrictive 
statutory standard. See, e. g., 18 U. S. C. §3050, with respect to 
employees of the Bureau of Prisons.
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Fourth Amendment a warrant is required to make a 
valid arrest for a felony. Indeed, the relevant prior de-
cisions are uniformly to the contrary.

“The usual rule is that a police officer may arrest 
without warrant one believed by the officer upon reason-
able cause to have been guilty of a felony . . . .” Carroll 
v. United States, 267 U. S. 132, 156 (1925). In Henry n . 
United States, 361 U. S. 98 (1959), the Court dealt with 
an FBI agent’s warrantless arrest under 18 U. S. C. 
§ 3052, which authorizes a warrantless arrest where there 
are reasonable grounds to believe that the person to be 
arrested has committed a felony. The Court declared 
that “[t]he statute states the constitutional stand-
ard . . . .” 361 U. S., at 100. The necessary inquiry, 
therefore, was not whether there was a warrant or whether 
there was time to get one, but whether there was prob-
able cause for the arrest. In Abel v. United States, 362 
U. S. 217,232 (1960), the Court sustained an administra-
tive arrest made without “a judicial warrant within the 
scope of the Fourth Amendment.” The crucial ques-
tion in Draper n . United States, 358 U. S. 307 (1959), 
was whether there was probable cause for the warrant-
less arrest. If there was, the Court said, “the arrest, 
though without a warrant, was lawful . . . .” Id., at 
310. Ker v. California, 374 U. S. 23, 34-35 (1963) 
(opinion of Clark, J.), reiterated the rule that “[t]he 
lawfulness of the arrest without warrant, in turn, must be 
based upon probable cause ...” and went on to sustain 
the warrantless arrest over other claims going to the mode 
of entry. Just last Term, while recognizing that maximum 
protection of individual rights could be assured by requir-
ing a magistrate’s review of the factual justification prior 
to any arrest, we stated that “such a requirement would 
constitute an intolerable handicap for legitimate law en-
forcement” and noted that the Court “has never in-
validated an arrest supported by probable cause solely 



418 OCTOBER TERM, 1975

Opinion of the Court 423 U. S.

because the officers failed to secure a warrant.” Ger-
stein v. Pugh, 420 U. S. 103,113 (1975) .6

The cases construing the Fourth Amendment thus re-
flect the ancient common-law rule that a peace officer 
was permitted to arrest without a warrant for a mis-
demeanor or felony committed in his presence as well as 
for a felony not committed in his presence if there was 
reasonable ground for making the arrest. 10 Halsbury’s 
Laws of England 344—345 (3d ed. 1955); 4 W. Black-
stone, Commentaries *292; 1 J. Stephen, A History of 
the Criminal Law of England 193 (1883); 2 M. Hale, 
Pleas of the Crown *72-74; Wilgus, Arrest Without a 
Warrant. 22 Mich. L. Rev. 541, 547-550, 686-688 (1924) ;

c In the case before us the Court of Appeals relied heavily, but 
mistakenly, on Coolidge v. New Hampshire, 403 U. S. 443, 480-481 
(1971), for as we noted in Gerstein v. Pugh, 420 U. S., at 113 n. 13, 
the still unsettled question posed in that part of the Coolidge opinion 
was “whether and under what circumstances an officer may enter a 
suspect’s home to make a warrantless arrest.” Watson’s midday 
public arrest does not present that question.

In its proposed Model Code of Pre-arraignment Procedure, the 
American Law Institute has addressed the question and recommends 
that an officer who is empowered to make an arrest and has prob-
able cause to believe the person to be arrested is on private premises 
be authorized to demand entry to such premises and thereupon to 
enter to make an arrest. ALI, Model Code of Pre-arraignment 
Procedure § 120.6 (1) (1975). In certain cases of necessity, how-
ever, notification and demand are not required. §120.6(2). 
Authority to make nighttime arrests on private premises is re-
stricted to arrests with warrants authorizing nighttime execution 
and to certain cases of necessity. §120.6(3). The common - 
tary states that 24 States (and the District of Columbia) authorize 
forcible entry whenever there is authority to arrest, six whenever 
the arrest is under a warrant or for a felony, six whenever the 
arrest is under a warrant, and two whenever the arrest is for a 
felony. Id., at 310, 696-697. Of these jurisdictions all but three 
have prior-notice requirements for entries to make an arrest similar 
to those 18 U. S. C. § 3109 imposes on entries to execute a search 
warrant. ALI Model Code, supra, at 310-313.
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Samuel v. Payne, 1 Doug. 359, 99 Eng. Rep. 230 (K. B. 
1780); Beckwith v. Philby, 6 Barn. & Cress. 635,108 Eng. 
Rep. 585 (K. B. 1827). This has also been the prevailing 
rule under state constitutions and statutes. “The rule of 
the common law, that a peace officer or a private citizen 
may arrest a felon without a warrant, has been generally 
held by the courts of the several States to be in force in 
cases of felony punishable by the civil tribunals.” Kurtz 
v. Moffitt, 115 U. S. 487, 504 (1885).

In Rohan v. Sawin, 59 Mass. 281 (1850), a false- 
arrest case, the Supreme Judicial Court of Massachu-
setts held that the common-law rule obtained in that 
State. Given probable cause to arrest, “[t]he authority 
of a constable, to arrest without warrant, in cases of 
felony, is most fully established by the elementary books, 
and adjudicated cases.” Id., at 284. In reaching this 
judgment the court observed:

“It has been sometimes contended, that an arrest 
of this character, without a warrant, was a viola-
tion of the great fundamental principles of our 
national and state constitutions, forbidding unrea-
sonable searches and arrests, except by warrant 
founded upon a complaint made under oath. Those 
provisions doubtless had another and different pur-
pose, being in restraint of general warrants to make 
searches, and requiring warrants to issue only upon 
a complaint made under oath. They do not con-
flict with the authority of constables or other peace- 
officers, or private persons under proper limitations, 
to arrest without warrant those who have committed 
felonies. The public safety, and the due apprehen-
sion of criminals, charged with heinous offences, 
imperiously require that such arrests should be 
made without warrant by officers of the law.” Id., 
at 284-285.



420 OCTOBER TERM, 1975

Opinion of the Court 423 U. S.

Also rejected, id., at 285-286, was the trial court’s view 
that to justify a warrantless arrest, the State must show 
“an immediate necessity therefor, arising from the 
danger, that the plaintiff would otherwise escape, or 
secrete the stolen property, before a warrant could be 
procured against him.” The Supreme Judicial Court 
ruled that there was no “authority for thus restricting 
a constable in the exercise of his authority to arrest for 
a felony without a warrant.” Id., at 286. Other early 
cases to similar effect were Wakely v. Hart, 6 Binn. 316 
(Pa. 1814); Tolley v. Mix, 3 Wend. 350 (N. Y. Sup. Ct. 
1829); State v. Brown, 5 Del. 505 (Ct. Gen. Sess. 1853); 
Johnson v. State, 30 Ga. 426 (1860); Wade v. Chaffee, 
8 R. I. 224 (1865). See Reuck v. McGregor, 32 N. J. L. 
70, 74 (Sup. Ct. 1866); Baltimore & O. R. Co. v. Cain, 
81 Md. 87, 100, 102, 31 A. 801, 803, 804 (1895).7

Because the common-law rule authorizing arrests 
without a warrant generally prevailed in the States, it 
is important for present purposes to note that in 1792 
Congress invested United States marshals and their 
deputies with “the same powers in executing the laws 
of the United States, as sheriffs and their deputies in 
the several states have by law, in executing the laws 
of their respective states.” Act of May 2, 1792, c. 28, 
§ 9, 1 Stat. 265. The Second Congress thus saw no 
inconsistency between the Fourth Amendment and legis-
lation giving United States marshals the same power as 
local peace officers to arrest for a felony without a war-
rant.8 This provision equating the power of federal mar-

7 As Professor Wilgus observed in his article Arrest Without A 
Warrant, 22 Mich. L. Rev. 541, 549-550 (1924) (footnote omitted), 
“[i]t was early argued that similar provisions [to the Fourth Amend-
ment of the Constitution] in state constitutions forbade arrests 
without a warrant; it was ruled otherwise as to arrests by officers 
and private persons according to the common law.”

8 Of equal import is the rule recognized by this Court that even
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shals with those of local sheriffs was several times re-
enacted 9 and is today § 570 of Title 28 of the United 
States Code. That provision, however, was supple-
mented in 1935 by § 504a of the Judicial Code,10 which 
in its essential elements is now 18 U. S. C. § 3053 and 
which expressly empowered marshals to make felony 
arrests without warrant and on probable cause. It was 
enacted to furnish a federal standard independent of 
the vagaries of state laws, the Committee Report re-
marking that under existing law a “marshal or deputy 
marshal may make an arrest without a warrant within 
his district in all cases where the sheriff might do so 
under the State statutes.” H. R. Rep. No. 283, 74th 
Cong., 1st Sess., 1 (1935). See United States v. Riggs, 
474 F. 2d 699, 702-703, n. 2 (CA2), cert, denied, 414 
U. S. 820 (1973).

The balance struck by the common law in generally 
authorizing felony arrests on probable cause, but with-
out a warrant, has survived substantially intact. It ap- 

in the absence of a federal statute granting or restricting the 
authority of federal law enforcement officers, “the law of the state 
where an arrest without warrant takes place determines its validity.” 
United States v. Di Re, 332 U. S. 581, 589 (1948). Accord, Müler 
v. United States, 357 U. S. 301, 305 (1958); Johnson v. United 
States, 333 U. 8. 10, 15 n. 5 (1948); Bad Elk v. United States, 
177 U. S. 529, 535 (1900). This rule is consistent with the ex-
press statutory authority of United States marshals discussed in 
the text, as well as with the Act of Sept. 24, 1789, c. 20, § 33, 
1 Stat. 91, providing that for any offense against the United States 
the offender may be arrested by any judge or justice of the United 
States “agreeably to the usual mode of process against offenders in 
such state” as he might be found. See United States v. Di Re, 
supra, at 589 n. 8.

9 Act of Feb. 28, 1795, c. 36, §9, 1 Stat. 425; Act of July 29, 
1861, c. 25, § 7, 12 Stat. 282; Rev. Stat. § 788 (1874); Judicial Code 
of 1948, § 549, 62 Stat. 912.

10 Act of June 15,1935, c. 259, § 2, 49 Stat. 378.
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pears in almost all of the States in the form of express 
statutory authorization. In 1963, the American Law 
Institute undertook the task of formulating a model 
statute governing police powers and practice in criminal 
law enforcement and related aspects of pretrial proce-
dure. In 1975, after years of discussion, A Model Code 
of Pre-arraignment Procedure was proposed. Among 
its provisions was § 120.1 which authorizes an officer to 
take a person into custody if the officer has reasonable 
cause to believe that the person to be arrested has com-
mitted a felony, or has committed a misdemeanor or 
petty misdemeanor in his presence.11 The commentary 
to this section said: “The Code thus adopts the tradi-
tional and almost universal standard for arrest without a 
warrant.” 12

11 Section 120.1 of the Model Code provides, in pertinent part:
“(1) Authority to Arrest Without a Warrant. A law enforce-

ment officer may arrest a person without a warrant if the officer 
has reasonable cause to believe that such person has committed

“(a) a felony;
“(b) a misdemeanor, and the officer has reasonable cause to 

believe that such person
“(i) will not be apprehended unless immediately arrested; or 
“(ii) may cause injury to himself or others or damage to prop-

erty unless immediately arrested; or
“(c) a misdemeanor or petty misdemeanor in the officer’s 

presence.”
12Id., at 289 (footnote omitted). The commentary goes on to 

say with respect to § 120.1:
“This Section does not require an officer to arrest under a warrant 
even if a reasonable opportunity to obtain a warrant exists. As 
to arrests on the street such a requirement would be entirely novel. 
Moreover the need for it is not urgent, and the subsequent inquiry 
such a requirement would authorize would be indeterminate and 
difficult.” Id., at 303 (footnotes omitted).

As the commentary notes, id., at 289 n. 1, a statute in the State of 
Georgia is more restrictive of the arrest power than the general 
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This is the rule Congress has long directed its principal 
law enforcement officers to follow. Congress has plainly 
decided against conditioning warrantless arrest power on 
proof of exigent circumstances.13 Law enforcement offi-
cers may find it wise to seek arrest warrants where prac-
ticable to do so, and their judgments about probable 
cause may be more readily accepted where backed by a 
warrant issued by a magistrate. See United States v. 
Ventresca, 380 U. S. 102, 106 (1965); Aguilar v. Texas, 
378 U. S. 108, 111 (1964); Wong Sun v. United States, 
371 U. S. 471, 479-480 (1963). But we decline to trans-
form this judicial preference into a constitutional rule 
when the judgment of the Nation and Congress has for 
so long been to authorize warrantless public arrests on 
probable cause rather than to encumber criminal prose-
cutions with endless litigation with respect to the exist-
ence of exigent circumstances, whether it was practicable 

standard. Ga. Code Ann. § 27-207 (a) (Supp. 1975). See also Colo. 
Rev. Stat. Ann. § 16-3-102 (1973), which provides that an arrest 
warrant should be obtained “when practicable,” and Mont. Rev. 
Codes Ann. § 95-608 (d) (1969) which authorizes a warrantless 
arrest if “existing circumstances require” it. A North Carolina 
statute, N. C. Gen. Stat. § 15-41 (1965), similar to the Georgia 
statute, was replaced in 1975 by a provision permitting warrantless 
felony arrests on probable cause. N. C. Gen. Stat. § 15A-401 (b) (2) 
(1975).

13 Until 1951, 18 U. S. C. § 3052 conditioned the warrantless 
arrest powers of the agents of the Federal Bureau of Investigation 
on there being reasonable grounds to believe that the person would 
escape before a warrant could be obtained. The Act of Jan. 10, 
1951, c. 1221, § 1, 64 Stat. 1239, eliminated this condition. The 
House Report explained the purpose of the amendment, H. R. Rep. 
No. 3228, 81st Cong., 2d Sess., 1-2 (1950), and the amendment 
was given effect by the courts in accordance with its terms. Com-
pare United States v. Copion, 185 F. 2d 629, 633-636 (CA2 1950), 
cert, denied, 342 U. S. 920 (1952), with Copion v. United States, 
89 U. S. App. D. C. 103, 108-109, 191 F. 2d 749, 753-754 (1951), 
cert, denied, 342 U. S. 926 (1952).
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to get a warrant, whether the suspect was about to flee, 
and the like.

Watson’s arrest did not violate the Fourth Amend-
ment, and the Court of Appeals erred in holding to the 
contrary.

Ill
Because our judgment is that Watson’s arrest com-

ported with the Fourth Amendment, Watson’s consent 
to the search of his car was not the product of an illegal 
arrest. To the extent that the issue of the voluntariness 
of Watson’s consent was resolved on the premise that 
his arrest was illegal, the Court of Appeals was also in 
error.

We are satisfied in addition that the remaining factors 
relied upon by the Court of Appeals to invalidate Wat-
son’s consent are inadequate to demonstrate that, in the 
totality of the circumstances, Watson’s consent was not 
his own “essentially free and unconstrained choice” be-
cause his “will ha[d] been overborne and his capacity 
for self-determination critically impaired.” Schneckloth 
v. Bustamante, 412 U. S. 218, 225 (1973). There was 
no overt act or threat of force against Watson proved or 
claimed. There were no promises made to him and no 
indication of more subtle forms of coercion that might 
flaw his judgment. He had been arrested and was in 
custody, but his consent was given while on a public 
street, not in the confines of the police station. More-
over, the fact of custody alone has never been enough 
in itself to demonstrate a coerced confession or consent 
to search. Similarly, under Schneckloth, the absence of 
proof that Watson knew he could withhold his consent, 
though it may be a factor in the overall judgment, is 
not to be given controlling significance. There is no 
indication in this record that Watson was a newcomer
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to the law,14 mentally deficient, or unable in the face of a 
custodial arrest to exercise a free choice. He was given 
Miranda warnings and was further cautioned that the 
results of the search of his car could be used against him. 
He persisted in his consent.

In these circumstances, to hold that illegal coercion 
is made out from the fact of arrest and the failure to 
inform the arrestee that he could withhold consent would 
not be consistent with Schneckloth and would distort 
the voluntariness standard that we reaffirmed in that 
case.

In consequence, we reverse the judgment of the Court 
of Appeals.

So ordered.

Mr . Just ice  Stevens  took no part in the considera-
tion or decision of this case.

Mr . Justice  Powell , concurring.
Although I concur in the opinion of the Court, I write 

to express additional views. I note at the outset that 
the case could be disposed of on the ground that respond-
ent’s consent to the search was plainly voluntary. 
Schneckloth v. Bustamonte, 412 U. S. 218 (1973). In-
deed, the evidence that his consent was the product of 
free will is so overwhelming that I would have held the 
consent voluntary even on the assumption that the pre-
ceding warrantless arrest was unconstitutional, and that 
the doctrine of Wong Sun v. United States, 371 U. S. 471 
(1963), therefore was applicable. See Brown v. Illinois, 
422 U. S. 590 (1975). The Court’s different route to 

14 On the contrary, the inspector making the arrest in this case 
had arrested Watson in 1971 for mail theft. Those charges were 
dropped when Watson cooperated with the prosecution. During 
the ensuing two years he also furnished information to the 
authorities.
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the same result requires, however, an inquiry into the 
validity of the arrest itself.

I
Respondent was arrested without a warrant in a public 

restaurant six days after postal inspectors learned from 
a reliable source that he possessed stolen credit cards in 
violation of 18 U. S. C. § 1708. The Government made 
no effort to show that circumstances precluded the ob-
taining of a warrant, relying instead for the validity of 
the arrest solely upon the showing of probable cause 
to believe that respondent had committed a felony. 
Respondent contends, and the Court of Appeals held, 
that the absence of any exigency justifying the failure 
to procure a warrant renders this arrest violative of the 
Fourth Amendment.

In reversing the Court of Appeals, the Court concludes 
that nothing in our previous cases involving warrantless 
arrests supports the position of respondent and the 
Court of Appeals. See, e. g., Gerstein n . Pugh, 420 U. S. 
103, 113 (1975). But it is fair to say, I think, that the 
prior decisions of the Court have assumed the validity 
of such arrests without addressing in a reasoned way the 
analysis advanced by respondent.1 Today’s decision is

1 None of the decisions cited by the Court today squarely faced 
the issue. In Henry v. United States, 361 U. S. 98 (1959), for 
example, the Court declared that 18 U. S. C. § 3052, which authorizes 
an FBI agent to make a warrantless arrest when he has reasonable 
grounds to believe that a person has committed a felony, “states the 
constitutional standard.” 361 U. S., at 100. But that declaration 
was made without discussion, and the issue actually presented to and 
addressed by the Court was whether there was in fact probable 
cause for the arrest in that case. Similarly, Draper v. United 
States, 358 U. S. 307 (1959), stands only for the validity of a war-
rantless arrest made with probable cause to believe that the ar-
restee had committed an offense in the arresting officer’s presence. 
See id., at 313. As this Court had noted in an earlier case,
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the first square holding that the Fourth Amendment 
permits a duly authorized law enforcement officer to 
make a warrantless arrest in a public place even though 
he had adequate opportunity to procure a warrant after 
developing probable cause for arrest.

On its face, our decision today creates a certain 
anomaly. There is no more basic constitutional rule in 
the Fourth Amendment area than that which makes a 
warrantless search unreasonable except in a few “jeal-
ously and carefully drawn” exceptional circumstances. 
Jones v. United States, 357 U. S. 493, 499 (1958); see 
Almeida-Sanchez n . United States 413 U. S. 266, 279- 
280 (1973) (Powell , J., concurring); United States v. 
United States District Court, 407 U. S. 297, 314-321 
(1972) ; Coolidge v. New Hampshire, 403 U. S. 443, 454- 
455 (1971). On more than one occasion this Court has 
rejected an argument that a law enforcement officer’s 
own probable cause to search a private place for contra-
band or evidence of crime should excuse his otherwise 
unexplained failure to procure a warrant beforehand. 
Id., at 450; Katz v. United States, 389 U. S. 347, 356-358 

such an arrest presents no danger that an innocent person might 
be ensnared, since the officer observes both the crime and the 
culprit with his own eyes; there thus would be no reason to require 
a warrant in that particular situation even if there might be in 
others. Trupiano v. United States, 334 U. S. 699, 705 (1948). 
Another case cited by the Court, Carroll v. United States, 267 U. 8. 
132 (1925), involved no challenge to an arrest. Nor did Abel v. 
United States, 362 U. S. 217 (1960), in which the Court refused to 
consider petitioner’s challenge to his arrest under less than a judicial 
warrant because of his failure to raise the issue in the lower courts. 
See id., at 230-232. Finally, in Ker v. California, 374 U. S. 
23 (1963), the Court addressed only the questions of whether 
there was probable cause for arrest and whether the method of 
entry for the purpose of arrest was reasonable; no issue arose as to 
whether a warrant was necessary for either the arrest or the entry.
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(1967) . In short, the course of judicial development of 
the Fourth Amendment with respect to searches has re-
mained true to the principles so well expressed by Mr. 
Justice Jackson:

“Any assumption that evidence sufficient to support 
a magistrate’s disinterested determination to issue a 
search warrant will justify the officers in making 
a search without a warrant would reduce the 
Amendment to a nullity and leave the people’s 
homes secure only in the discretion of police offi-
cers .... When the right of privacy must reason-
ably yield to the right of search is, as a rule, to be 
decided by a judicial officer, not by a policeman 
or government enforcement agent.” Johnson n . 
United States, 333 U. S. 10, 14 (1948).

Since the Fourth Amendment speaks equally to both 
searches and seizures, and since an arrest, the taking 
hold of one’s person, is quintessentially a seizure, it 
would seem that the constitutional provision should 
impose the same limitations upon arrests that it does 
upon searches. Indeed, as an abstract matter an argu-
ment can be made that the restrictions upon arrest per-
haps should be greater. A search may cause only an-
noyance and temporary inconvenience to the law- 
abiding citizen, assuming more serious dimension only 
when it turns up evidence of criminality. An arrest, 
however, is a serious personal intrusion regardless of 
whether the person seized is guilty or innocent. Al-
though an arrestee cannot be held for a significant period 
without some neutral determination that there are 
grounds to do so, see Gerstein, supra, no decision that 
he should go free can come quickly enough to erase the 
invasion of his privacy that already will have oc-
curred. See Chimel v. California, 395 U. S. 752, 776 
(1969) (White , J., dissenting); cf. United States v.
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Robinson, 414 U. S. 218, 237-238 (1973) (Powell , J., 
concurring). Logic therefore would seem to dictate that 
arrests be subject to the warrant requirement at least 
to the same extent as searches.

But logic sometimes must defer to history and experi-
ence. The Court’s opinion emphasizes the historical 
sanction accorded warrantless felony arrests. In the 
early days of the common law most felony arrests were 
made upon personal knowledge and without warrants. 
So established were such arrests as the usual practice 
that Lord Coke seriously questioned whether a justice 
of the peace, receiving his information secondhand 
instead of from personal knowledge, even could authorize 
an arrest by warrant. 4 E. Coke, Institutes 177 (6th ed. 
1681). By the late 18th century it had been firmly 
established by Blackstone, with an intervening assist 
from Sir Matthew Hale, that magistrates could issue 
arrest warrants upon information supplied by others. 
4 W. Blackstone, Commentaries *290; see 2 M. Hale, 
Pleas of the Crown *108-110. But recognition of the 
warrant power cast no doubt upon the validity of war-
rantless felony arrests, which continued to be practiced 
and upheld as before. 4 W. Blackstone, supra, at *282; 
1 J. Chitty, Criminal Law *14-15. There is no historical 
evidence that the Framers or proponents of the Fourth 
Amendment, outspokenly opposed to the infamous gen-
eral warrants and writs of assistance, were at all con-
cerned about warrantless arrests by local constables and 
other peace officers. See N. Lasson, The History and 
Development of the Fourth Amendment to the United 
States Constitution 79-105 (1937) ; cf. Gerstein v. Pugh, 
420 U. S., at 114-116. As the Court today notes, the 
Second Congress’ passage of an Act authorizing such ar-
rests 2 so soon after the adoption of the Fourth Amend-

2 Act of May 2, 1792, c. 18, § 9, 1 Stat. 265; see 28 U. S. C. § 570.
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ment itself underscores the probability that the consti-
tutional provision was intended to restrict entirely 
different practices.

The historical momentum for acceptance of warrantless 
arrests, already strong at the adoption of the Fourth 
Amendment, has gained strength during the ensuing two 
centuries. Both the judiciary and the legislative bodies 
of this Nation repeatedly have placed their imprimaturs 
upon the practice and, as the Government emphasizes, 
law enforcement agencies have developed their in-
vestigative and arrest procedures upon an assumption 
that warrantless arrests were valid so long as based upon 
probable cause. The decision of the Court of Appeals 
in this case was virtually unprecedented.3 Of course, 
no practice that is inconsistent with constitutional 
protections can be saved merely by appeal to previous 
uncritical acceptance. But the warrantless felony arrest, 
long preferred at common law and unimpeached at the 
passage of the Fourth Amendment, is not such a prac-
tice. Given the revolutionary implications of such a 
holding, a declaration at this late date that warrantless 
felony arrests are constitutionally infirm would have to 
rest upon reasons more substantial than a desire to 
harmonize the rules for arrest with those governing 
searches. Cf. United States n . Robinson, supra, at 230.

3 Respondent has cited no other decision, state or federal, in sup-
port of the Court of Appeals’ result in this case. The Government 
stated in its petition that the decision below was the first of which 
it was aware that required a warrant for an arrest in a public place. 
The Court of Appeals relied upon part of this Court’s discussion in 
Coolidge n . New Hampshire, 403 U. S. 443, 480-481 (1971), but as 
other courts have recognized, that discussion had nothing to do with 
warrantless arrests in public places. See, e. g., United States v. 
Miles, 468 F. 2d 482, 486-487, and n. 6 (CA3 1972); United States 
v. Bazinet, 462 F. 2d 982, 987 (CA8), cert, denied sub nom. 
Knox v. United States, 409 U. S. 1010 (1972).
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Moreover, a constitutional rule permitting felony- 
arrests only with a warrant or in exigent circumstances 
could severely hamper effective law enforcement. Good 
police practice often requires postponing an arrest, even 
after probable cause has been established, in order to 
place the suspect under surveillance or otherwise develop 
further evidence necessary to prove guilt to a jury.4 
Under the holding of the Court of Appeals such addi-
tional investigative work could imperil the entire prose-
cution. Should the officers fail to obtain a warrant ini-
tially, and later be required by unforeseen circumstances 
to arrest immediately with no chance to procure a last- 
minute warrant, they would risk a court decision that the 
subsequent exigency did not excuse their failure to get a 
warrant in the interim since they first developed probable 
cause. If the officers attempted to meet such a contin-

4 This Court has not attempted a more precise definition of prob-
able cause than the one in Carroll v. United States, 267 U. S., 
at 161, where the standard was affirmed as “facts and circum-
stances . . . such as to warrant a man of [reasonable] prudence 
and caution in believing that the offense has been committed” and, 
of course, that the person to be arrested was the offender. See 
generally Henry v. United States, 361 U. S., at 100-102. What-
ever evidence may be necessary to establish probable cause in 
a given case, however, it is clear that it never need rise to the level 
required to prove guilt beyond a reasonable doubt. Id., at 102; 
Draper v. United States, 358 U. S., at 311-312, and n. 4. The 
different standards for arrest and conviction reflect a recognition of 
society’s valid interest in the earliest detention of suspected crim-
inals that is consistent with the individual’s interest in freedom from 
arbitrary interference with his liberty. See Brinegar v. United 
States, 338 U. S. 160, 176 (1949). But society’s equally valid inter-
est in ultimate conviction of the guilty requires the police sometimes 
to continue their investigation after establishing probable cause to 
arrest, even if doing so means they have to leave a suspect at large 
pending such investigation. See generally ALI, A Model Code of 
Pre-arraignment Procedure § 120.1, Commentary, pp. 289, 292-296 
(1975).
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gency by procuring a warrant as soon as they had prob-
able cause and then merely held it during their subse-
quent investigation, they would risk a court decision that 
the warrant had grown stale by the time it was used.5 
Law enforcement personnel caught in this squeeze could 
ensure validity of their arrests only by obtaining a war-
rant and arresting as soon as probable cause existed, 
thereby foreclosing the possibility of gathering vital addi-
tional evidence from the suspect’s continued actions.

In sum, the historical and policy reasons sketched 
above fully justify the Court’s sustaining of a warrant-
less arrest upon probable cause, despite the resulting di-
vergence between the constitutional rule governing 
searches and that now held applicable to seizures of the 
person.0

II
Finally, I share the view expressed in the opinion of 

Mr . Justi ce  Stewart . It makes clear that we do not 
today consider or decide whether or under what circum-

5 The probable cause to support issuance of an arrest warrant 
normally would not grow stale as easily as that which supports a 
warrant to search a particular place for particular objects. This 
is true because once there is probable cause to believe that someone 
is a felon the passage of time often will bring new supporting evi-
dence. But in some cases the original grounds supporting the war-
rant could be disproved by subsequent investigation that at the 
same time turns up wholly new evidence supporting probable cause 
on a different theory. In those cases the warrant could be stale be-
cause based upon discredited information.

61 do not understand today’s decision to suggest any retreat from 
our longstanding position that such an arrest should receive careful 
judicial scrutiny if challenged. “An arrest without a warrant by-
passes the safeguards provided by an objective determination of 
probable cause, and substitutes instead the far less reliable procedure 
of an after-the-event justification for the arrest . . . , too likely 
to be subtly influenced by the familiar shortcomings of hindsight 
judgment.” Beck v. Ohio, 379 IT. S. 89, 96 (1964).
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stances an officer lawfully may make a warrantless arrest 
in a private home or other place where the person has a 
reasonable expectation of privacy.7

Mr . Justi ce  Stewart , concurring in the result.
The arrest in this case was made upon probable cause 

in a public place in broad daylight. The Court holds 
that this arrest did not violate the Fourth Amendment, 
and I agree. The Court does not decide, nor could it 
decide in this case, whether or under what circumstances 
an officer must obtain a warrant before he may lawfully 
enter a private place to effect an arrest. See Gerstein n . 
Pugh, 420 U. S. 103, 113 n. 13; Coolidge v. New Hamp-
shire, 403 U. S. 443, 474-481; Davis v. Mississippi, 394 
U. S. 721, 728; Jones v. United States, 357 U. S. 493, 
499-500.

Mr . Justice  Marsh all , with whom Mr . Justi ce  
Brennan  joins, dissenting.

By granting police broad powers to make warrantless 
arrests, the Court today sharply reverses the course of 
our modern decisions construing the Warrant Clause of 
the Fourth Amendment. The Court turns next to the 
consent-to-search question last dealt with in Schneckloth 

7 Compare Dorman v. United States, 140 U. S. App. D. C. 313, 
318-319, 435 F. 2d 385, 390-391 (1970) (en banc) (warrant required, 
absent exigent circumstances, for entry into a suspect’s home for pur-
pose of arrest), with People v. Eddington, 23 Mich. App. 210, 178 
N. W. 2d 686 (1970), aff’d, 387 Mich. 551, 198 N. W. 2d 297 (1972) 
(only probable cause to arrest needed to enter suspect’s home if there 
is a reasonable belief that he is there). Compare England v. State, 
488 P. 2d 1347 (Okla. Crim. 1971) (search warrant needed to enter 
residence of third party to arrest suspect), with United States v. 
Brown, 151 U. S. App. D. C. 365, 369, 467 F. 2d 419, 423 (1972) 
(only an arrest warrant, plus reasonable belief that the suspect is 
present, necessary to support entry onto third party’s premises).
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v. Bustamonte, 412 U. S. 218 (1973). Without acknowl-
edgment or analysis, the Court extends the scope of that 
decision to the situation expressly reserved in Schneck- 
loth, and creates a rule inconsistent with Schneck- 
loth’s own analysis. The Court takes both steps with 
a remarkable lack of consideration of either the facts of 
this case or the constitutional questions it is deciding. 
That is unfortunate not only because, in my view, the 
Court decides the constitutional questions wrongly, but 
also because consideration would have shown that the 
first question decided today is not raised by the facts 
before us, and that the second question should not be 
resolved here, given the present posture of this case. I 
respectfully dissent.

I
Before addressing what the Court does today, I note 

what it does not do. It does not decide this case on 
the narrow question that is presented. That is unfor-
tunate for this is, fundamentally, a simple case.

On the afternoon of August 23, 1972, Awad Khoury, 
an informant of proved reliability, met with respondent 
Watson at a public restaurant under the surveillance of 
two postal inspectors. Khoury was under instructions 
to light a cigarette as a signal to the watching agents 
if Watson was in possession of stolen credit cards. 
Khoury lit a cigarette, and the postal inspectors moved 
in, made the arrest, and, ultimately, discovered under 
the floor mat of Watson’s automobile the stolen credit 
cards that formed the basis of Watson’s conviction and 
this appeal.

The signal of the reliable informant that Watson was 
in possession of stolen credit cards gave the postal inspec-
tors probable cause to make the arrest. This probable 
cause was separate and distinct from the probable cause 
relating to the offense six days earlier, and provided an
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adequate independent basis for the arrest. Whether or 
not a warrant ordinarily is required prior to making an 
arrest, no warrant is required when exigent circumstances 
are present. When law enforcement officers have prob-
able cause to believe that an offense is taking place in 
their presence and that the suspect is at that moment 
in possession of the evidence, exigent circumstances exist. 
Delay could cause the escape of the suspect or the 
destruction of the evidence. Accordingly, Watson’s 
warrantless arrest was valid under the recognized exigent-
circumstances exception to the warrant requirement, and 
the Court has no occasion to consider whether a warrant 
would otherwise be necessary.1

This conclusion should properly dispose of the case 
before us. As the Court observes, ante, at 414, the Court 
of Appeals relied heavily on the supposed illegality of 
Watson’s arrest in ruling that his consent to the search 
of his car was coerced. Neither the opinion of the Court 
of Appeals nor the briefs of the parties here address the 
remaining issue of the circumstances under which consent 
to search given by a suspect lawfully in custody may be 
deemed coerced. Since that issue is both complex and 

1The Court of Appeals did not recognize this independent prob-
able cause to arrest petitioner, perhaps because one of the arresting 
officers testified that the arrest was made for the earlier, rather than 
the contemporaneous, offense. App. 23-24. That testimony should 
not Emit the inquiry into contemporaneous probable cause. Where 
the good faith of the arresting officers is not at issue, and where 
the crime for which a suspect is arrested and that for which the 
officers have probable cause are closely related, courts typically use 
an objective rather than subjective measure of probable cause. 
Ramirez v. Rodriguez, 467 F. 2d 822 (CAIO 1972); United States v. 
Martinez, 465 F. 2d 79 (CA2 1972); United States v. Atkinson, 450 
F. 2d 835, 838 (CA5 1971). Since the objective facts demonstrably 
show probable cause as to the contemporaneous offense as well as the 
earlier offense, "Watson’s arrest is properly justified by reference to 
those facts.
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expressly reserved in Schneckloth v. Bustamante, supra, 
I think it inappropriate for resolution without the bene-
fit of the views of the parties and the Court of Appeals. 
Accordingly, I would reverse the Court of Appeals on 
the legality of the arrest, vacate its judgment, and re-
mand the case to that court for further proceedings.

II
Since, for reasons it leaves unexpressed, the Court 

does not take this traditional course, I am constrained 
to express my views on the issues it unnecessarily decides. 
The Court reaches its conclusion that a warrant is not 
necessary for a police officer to make an arrest in a public 
place, so long as he has probable cause to believe a felony 
has been committed, on the basis of its views of prece-
dent and history. As my Brother Powel l  correctly 
observes, ante, at 426-427, n. 1 (concurring), the prece-
dent is spurious. None of the cases cited by 
the Court squarely confronted the issue decided today. 
Moreover, an examination of the history relied on by the 
Court shows that it does not support the conclusion laid 
upon it. After showing why, in my view, the Court’s 
rationale does not support today’s result, I shall examine 
the relevant decisions and suggest what I believe to be 
the proper rule for arrests.

The Fourth Amendment provides:
“The right of the people to be secure in their per-

sons, houses, papers, and effects, against unreason-
able searches and seizures, shall not be violated, and 
no Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons 
or things to be seized.”

There is no doubt that by the reference to the seizure 
of persons, the Fourth Amendment was intended to
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apply to arrests. Ex parte Burford, 3 Cranch 448 
(1806). See generally N. Lasson, The History and 
Development of the Fourth Amendment to the United 
States Constitution 79-82 (1937). Indeed, we have 
often considered whether arrests were made in conform-
ity with the Fourth Amendment. E. g., Beck n . Ohio, 
379 U. S. 89 (1964); Ker v. California, 374 U. S. 23 
(1963); Draper v. United States, 358 U. S. 307 (1959); 
Giordenello v. United States, 357 U. S. 480 (1958). Ad-
mittedly, as the Court observes, some of our decisions 
make passing reference to the common-law rule on ar-
rests. E. g., Carroll v. United States, 267 U. S. 132, 156 
(1925); Bad Elk n . United States, 177 U. S. 529, 534 
(1900); Kurtz v. Moffitt, 115 U. S. 487, 498-499 (1885). 
However, none of the cases cited by the Court, nor any 
other warrantless arrest case in this Court, mandates 
the decision announced today. Frequently exigent cir-
cumstances were present, so that the warrantless arrest 
was proper even if a warrant ordinarily may be required. 
Ker v. California, supra; Draper v. United States, supra; 
United States v. Di Re, 332 U. S. 581 (1948). Many 
cases have invalidated arrests as not based on probable 
cause, thereby bypassing the need to reach the warrant 
question. E. g., Beck v. Ohio, supra; Henry v. United 
States, 361 U. S. 98 (1959). Elsewhere the Court has 
simply assumed the propriety of the arrest and resolved 
the case before it on other grounds. Chimel v. California, 
395 U. S. 752 (1969). Cf. Coolidge v. New Hampshire, 
403 U. S. 443, 476 (1971). And in other cases, the Court 
noted, but did not reach, the warrantless-arrest issue, 
E. g., Giordenello v. United States, supra. In sum, as the 
case-by-case analysis undertaken by my Brother Powell  
demonstrates, the dicta relied upon by the Court in sup-
port of its decision today are just that—dicta. See ante, 
at 426-427, n. 1 (concurring). They are no substitute 
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for reasoned analysis of the relationship between the 
warrant requirement and the law of arrest.

The Court next turns to history. It relies on the 
English common-law rule of arrest and the many state 
and federal statutes following it. There are two serious 
flaws in this approach. First, as a matter of factual 
analysis, the substance of the ancient common-law rule 
provides no support for the far-reaching modern rule 
that the Court fashions on its model. Second, as a 
matter of doctrine, the longstanding existence of a 
Government practice does not immunize the practice 
from scrutiny under the mandate of our Constitution.

The common-law rule was indeed as the Court states 
it:

“[A] peace officer was permitted to arrest without 
a warrant for a misdemeanor or felony committed 
in his presence as well as for a felony not committed 
in his presence if there was reasonable ground for 
making the arrest.” Ante, at 418, and sources cited.

See also Kurtz n . Moffitt, supra; Bad Elk v. United 
States, supra. To apply the rule blindly today, however, 
makes as much sense as attempting to interpret Ham-
let’s admonition to Ophelia, “Get thee to a nunnery, 
go,” 2 without understanding the meaning of Hamlet’s 
words in the context of their age.3 For the fact is that a 
felony at common law and a felony today bear only slight 
resemblance, with the result that the relevance of the 
common-law rule of arrest to the modern interpretation 
of our Constitution is minimal.

Both at common law and today, felonies find defini-
tion in the penal consequences of crime rather than the

2 W. Shakespeare, Hamlet, act iii, sc. 1, line 142.
3 Nunnery was Elizabethan slang for house of prostitution. 7 Ox-

ford English Dictionary 264 (1933).
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nature of the crime itself. At common law, as this Court 
has several times recognized,

“No crime was considered a felony which did not 
occasion a total forfeiture of the offender’s lands, or 
goods, or both.” Kurtz n . Moffitt, 115 U. S., at 499.

See also Ex parte Wilson, 114 U. S. 417, 423 (1885); 4 
W. Blackstone, Commentaries *95.4 At present, on the 
other hand,

“Any offense punishable by death or imprisonment 
for a term exceeding one year is a felony.” 18 
U. S. C. § 1 (l).5

This difference reflects more than changing notions of 
penology. It reflects a substantive change in the kinds 
of crimes called felonies. Carroll v. United States, 
267 U. S., at 158.6 Only the most serious crimes 
were felonies at common law, and many crimes now clas-

4 Professor Wilgus has defined felonies at common law as
“those bootless crimes, prosecuted by an appeal with an offer of 
trial by battle, the felon’s lands to go to his lord or the king, his 
chattels confiscated, and life and members forfeited, if guilty, and 
if he fled he became an outlaw . . . .” Wilgus, Arrest Without a 
Warrant, 22 Mich. L. Rev. 541, 569 (1924).

5 In the States the most common rule is that any crime punishable 
by death or imprisonment in the state prison is a felony. See 
id., at 571. See also, e. g., Ark. Stat. Arm. §41-103 (1964); 22 
Fla. Stat. Ann. § 775.08 (Supp. 1975) ; Ill. Ann. Stat. § 2-7 (Supp. 
1975) ; Ky. Rev. Stat. Ann. § 431.060 (1970) ; Mass. Gen. Laws Ann., 
c. 274, § 1 (1970) ; Okla. Stat. Ann., Tit. 21, § 5 (1958) ; Wash. Rev. 
Code §9.01.020 (1974).

6 “In England at the common law the difference in punishment be-
tween felonies and misdemeanors was very great. Under our pres-
ent federal statutes, it is much less important and Congress may 
exercise a relatively wide discretion in classing particular offenses 
as felonies or misdemeanors.” Carroll v. United States, 267 U. S., 
at 158.
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sified as felonies under federal or state law were treated as 
misdemeanors. Professor Wilgus has summarized and 
documented the cases:

“At common law an assault was a misdemeanor 
and it was still only such even if made with the in-
tent to rob, murder, or rape. Affrays, abortion, bar-
ratry, bribing voters, challenging to fight, compound-
ing felonies, cheating by false weights or measures, 
escaping from lawful arrest, eavesdropping, forgery, 
false imprisonment, forcible and violent entry, fore-
stalling, kidnapping, libel, mayhem, maliciously kill-
ing valuable animals, obstructing justice, public 
nuisance, perjury, riots and routs, etc. were misde-
meanors . . . .” Wilgus, Arrest Without a Warrant, 
22 Mich. L. Rev. 541, 572-573 (1924) (footnotes 
omitted).

See also 9 Halsbury’s Laws of England 450-793 (1909).7 
To make an arrest for any of these crimes at common 
law, the police officer was required to obtain a warrant, 
unless the crime was committed in his presence.8 Since 
many of these same crimes are commonly classified as 
felonies today,9 however, under the Court’s holding a

7 Indeed, by statute, it was no more than a high misdemeanor 
wilfully to discharge or attempt to discharge a pistol at or near 
the King of England. 9 Halsbury’s Laws of England 459 (1909). 
Cf. 18 U. S. C. § 871 (felony to make threats against President 
of United States); § 1751 (felony to assault President of United 
States).

8 This exception was essentially a narrowly drawn exigent-cir-
cumstances exception. See Carroll v. United States, supra, at 157.

9 For example, under federal law these are some of the common-
law misdemeanors, or their modem equivalents, now considered 
felonies: assault, 18 U. S. C. §§ 111-112; assault with intent to 
commit murder, rape or any other felony, § 113; forging securi-
ties of the United States, § 471; bribing voters, § 597; escape, § 751; 
kidnaping, § 1201; obstruction of congressional or executive investi-
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warrant is no longer needed to make such arrests, a result 
in contravention of the common law.

Thus the lesson of the common law, and those courts 
in this country that have accepted its rule, is an ambigu-
ous one. Applied in its original context, the common-
law rule would allow the warrantless arrest of some, but 
not all, of those we call felons today. Accordingly, the 
Court is simply historically wrong when it tells us that 
“[t]he balance struck by the common law in generally 
authorizing felony arrests on probable cause, but without 
a warrant, has survived substantially intact.” Ante, at 
421. As a matter of substance, the balance struck by the 

gations, § 1505; obstruction of criminal investigations, § 1510; 
perjury, § 1621; riots, §2101; interception of wire or oral communi-
cations, §2511.

See also, e. g., Ark. Stat. Ann. §41-606 (1964) (assault with 
intent to kill) ; § 41-607 (assault with intent to rape) ; § 41-1805 
(forgery); §41-3005 (perjury); §41-2308 (Supp. 1973) (kidnaping).

Fla. Stat. Ann. § 787.02 (Supp. 1975) (false imprisonment) ; 
§831.01 (Supp. 1975) (forgery); §837.012 (Supp. 1975) (per-
jury) ; § 843.14 (Supp. 1975) (compounding felonies) ; § 870.03 
(Supp. 1975) (riots and routs).

Ill. Ann. Stat. § 10-1 (Supp. 1975) (kidnaping) ; § 14-4 (eaves-
dropping) ; § 33-1 (Supp. 1975) (bribery) ; § 32-2 (Supp. 1975) 
(perjury).

Ky. Rev. Stat. §520.020 (1975) (escape); §516.020 (1975) 
(forgery); §509.020 (1975) (kidnaping); §515.020 (1975) (assault 
with intent to rob) ; § 523.020 (1975) (perjury).

Mass. Gen. Laws Ann., c. 265, §29 (1970) (assault with intent to 
commit a felony) ; c. 268, § 36 (compounding felonies) ; c. 268, § 13B 
(obstructing justice) ; c. 267, § 1 (Supp. 1975) (forgery) ; c. 272, 
§ 99 (interception of wire and oral communications) ; c. 268, § 16 
(Supp. 1975) (escape); c. 265, §26 (Supp. 1975) (kidnaping).

Okla. Stat. Ann., Tit. 21, § 443 (Supp. 1975) (escape) ; § 499 
(1958) (perjury); §653 (Supp. 1975) (assault with intent to kill); 
§ 1312 (1958) (riot); § 1621 (1958) (forgery). Wash. Rev. Code 
§9.11.010 (1974) (assault with intent to commit a felony); §9.27.- 
050 (riot) ; § 9.31.010 (escape) ; § 9.44.020 (forgery) ; § 9.52.010 
(kidnaping); §9.72.010 (perjury).
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common law in accommodating the public need for the 
most certain and immediate arrest of criminal suspects 
with the requirement of magisterial oversight to protect 
against mistaken insults to privacy decreed that only 
in the most serious of cases could the warrant be dis-
pensed with. This balance is not recognized when the 
common-law rule is unthinkingly transposed to our pres-
ent classifications of criminal offenses. Indeed, the only 
clear lesson of history is contrary to the one the Court 
draws: the common law considered the arrest warrant far 
more important than today’s decision leaves it.

I do not mean by this that a modem warrant require-
ment should apply only to arrests precisely analogous to 
common-law misdemeanors, and be inapplicable to ana-
logues of common-law felonies. Rather, the point is 
simply that the Court’s unblinking literalism cannot 
replace analysis of the constitutional interests involved. 
While we can learn from the common law, the ancient 
rule does not provide a simple answer directly transfer-
able to our system. Thus, in considering the applicabil-
ity of the common-law rule to our present constitutional 
scheme, we must consider both of the rule’s two opposing 
constructs: the presumption favoring warrants, as well 
as the exception allowing immediate arrests of the most 
dangerous criminals. The Court’s failure to do so, indeed 
its failure to recognize any tension in the common-law 
rule at all, drains all validity from its historical analysis.

Lastly, the Court relies on the numerous state and fed-
eral statutes codifying the common-law rule. But this, 
too, is no substitute for reasoned analysis. True enough, 
the national and state legislatures have steadily ratified 
the drift of the balance struck by the common-law rule 
past the bounds of its original intent. And it is true as 
well, as the Court observes, that a presumption of consti-
tutionality attaches to every Act of Congress. But neither 
observation is determinative of the constitutional issue,
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and the doctrine of deference that the Court invokes 
is contrary to the principles of constitutional analysis 
practiced since Marbury n . Madison, 1 Cranch 137 (1803). 
The Court’s error on this score is far more dangerous 
than its misreading of history, for it is well settled that 
the mere existence of statutes or practice, even of long 
standing, is no defense to an unconstitutional practice. 
“[N]o one acquires a vested or protected right in viola-
tion of the Constitution by long use, even when that span 
of time covers our entire national existence and indeed 
predates it.” Walz v. Tax Comm’n, 397 U. S. 664, 
678 (1970). See also Almeida-Sanchez v. United States, 
413 U. S. 266 (1973) ; Roe v. Wade, 410 U. S. 113 (1973) ; 
Furman v. Georgia, 408 U. S. 238 (1972); Reynolds n . 
Sims, 377 U. S. 533 (1964).10 Our function in constitu-
tional cases is weightier than the Court today suggests: 
where reasoned analysis shows a practice to be constitu-
tionally deficient, our obligation is to the Constitution, 
not the Congress.

In sum, the Court’s opinion is without foundation. It 
relies on precedents that are not precedents. It relies 
on history that offers no clear rule to impose, but only 
conflicting interests to balance. It relies on statutes that 
constitute, at best, no more than an aid to construction. 
The Court never grapples with the warrant requirement 
of the Fourth Amendment and the cases construing it. 
It simply announces, by ipse dixit, a rule squarely re-
jecting the warrant requirement we have favored for so 
long.

Ill
My Brother Powell  concludes: “Logic . . . would 

seem to dictate that arrests be subject to the warrant 

10 “It is clear, of course, that no Act of Congress can authorize a 
violation of the Constitution.” Almeida-Sanchez v. United States, 
413 U. 8., at 272.
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requirement at least to the same extent as searches.” 
Ante, at 429 (concurring). I agree.

One of the few absolutes of our law is the requirement 
that, absent the presence of one of a few “jealously and 
carefully drawn” exceptions, Jones n . United States, 357 
U. S. 493, 499 (1958), a warrant be obtained prior to 
any search.11 “[E]xcept in certain carefully defined 
classes of cases, a search of private property without 
proper consent is ‘unreasonable’ [within the meaning of 
the Fourth Amendment] unless it has been authorized 
by a valid search warrant.” Camara n . Municipal Court, 
387 U. S. 523, 528-529 (1967). See Cady n . Dombrow-
ski, 413 U. S. 433, 439 (1973); United States n . United 
States District Court, 407 U. S. 297, 315-316, 318 (1972) ; 
Coolidge v. New Hampshire, 403 U. S., at 454-455; 
Chimel v. California, 395 U. S., at 762; Terry n . 
Ohio, 392 U. S. 1 (1968); Katz v. United States, 389 
U. S. 347, 357 (1967).

The rule the Court announces today for arrests is the 
reverse of this approach. It is, in essence, the Rabino-
witz rule: “The relevant test is not whether it is rea-
sonable to procure [an arrest] warrant, but whether 
the [arrest] was reasonable.” United States v. Rabino-
witz, 339 U. S. 56, 66 (1950). In the search context, 
Rabinowitz has been overruled, Chimel v. California, 
supra, at 764-768, and thoroughly discredited, see, 
e. g., United States v. United States District Court, 
supra, at 315, and n. 16. The Rabinowitz ap-
proach simply does not provide adequate protection for 
the important personal privacy interests codified in the

11 “[S] earches conducted outside the judicial process, without prior 
approval by judge or magistrate, are per se unreasonable under the 
Fourth Amendment—subject only to a few specifically established 
and well-delineated exceptions.” Katz v. United States, 389 U. S. 
347, 357 (1967).
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Fourth Amendment. Given “[t]he history of the use, 
and not infrequent abuse, of the power to arrest,” Wong 
Sun v. United States, 371 U. S. 471, 479 (1963), and the 
fact that arrests are, in terms, as fully governed by the 
Fourth Amendment as searches, the logical presumption 
is that arrests and searches should be treated equally 
under the Fourth Amendment. Analysis of the interests 
involved confirms this supposition.

The Court has typically engaged in a two-part analysis 
in deciding whether the presumption favoring a warrant 
should be given effect in situations where a warrant has 
not previously been clearly required. Utilizing that ap-
proach we must now consider (1) whether the privacy 
of our citizens will be better prbtected by ordinarily 
requiring a warrant to be issued before they may be 
arrested; and (2) whether a warrant requirement would 
unduly burden legitimate governmental interests. United 
States v. United States District Court, supra, at 315; 
Camara V. Municipal Court, supra, at 533.

The first question is easily answered. Of course, the 
privacy of our citizens will be better protected by a 
warrant requirement. We have recognized that “the 
Fourth Amendment protects people, not places.” Katz 
n . United States, supra, at 351. Indeed, the 
privacy guaranteed by the Fourth Amendment is quin- 
tessentially personal. Cf. Roe v. Wade, supra; Doe v. 
Bolton, 410 U. S. 179 (1973); Griswold v. Connecticut, 
381 U. S. 479 (1965). Thus a warrant is required in 
search situations not because of some high regard for 
property, but because of our regard for the individual, 
and his interest in his possessions and person.

“It is not the breaking of his doors, and the rum-
maging of his drawers, that constitutes the essence 
of the offense; but it is the invasion of his indefea-
sible right of personal security, personal liberty and 
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private property, where that right has never been 
forfeited by his conviction of some public offense,— 
it is the invasion of this sacred right which under-
lies and constitutes the essence of Lord Camden’s 
judgment [in the classic English warrant case of 
Entick n . Carrington, 19 How. St. Tr. 1029, 95 Eng. 
Rep. 807 (1765)].” Boyd n . United States, 116 
U. S. 616, 630 (1886).

Not only is the Fourth Amendment directly addressed 
to the privacy of our citizens, but it speaks in indistin-
guishable terms about the freedom of both persons and 
property from unreasonable seizures. A warrant is re-
quired in the search situation to protect the privacy of the 
individual, but there can be no less invasion of privacy 
when the individual himself, rather than his property, is 
searched and seized. Indeed, an unjustified arrest that 
forces the individual temporarily to forfeit his right to 
control his person and movements and interrupts the 
course of his daily business may be more intrusive than 
an unjustified search.

“Being arrested and held by the police, even if for 
a few hours, is, for most persons, awesome and 
frightening. Unlike other occasions on which one 
may be authoritatively required to be somewhere 
or do something, an arrest abruptly subjects a per-
son to constraint, and removes him to unfamiliar 
and threatening surroundings. Moreover, this exer-
cise of control over the person depends not just on 
his willingness to comply with an impersonal direc-
tive, such as a summons or subpoena, but on an 
order which a policeman issues on the spot and 
stands ready then and there to back up with force. 
The security of the individual requires that so abrupt 
and intrusive an authority be granted to public 
officials only on a guarded basis.” ALI, Model Code
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of Pre-arraignment Procedure, Commentary 290-291 
(1975).

A warrant requirement for arrests would, of course, 
minimize the possibility that such an intrusion into the 
individual’s sacred sphere of personal privacy would occur 
on less than probable cause. Primarily for this reason, 
a warrant is required for searches. Surely there is no 
reason to place greater trust in the partisan assessment 
of a police officer that there is probable cause for an ar-
rest than in his determination that probable cause exists 
for a search.12 Last Term the Court unanimously recog-

12 In fact, the reasons relating to personal privacy so often 
itemized by the Court in requiring a warrant to search appear 
to apply with equal force to arrests. In Johnson v. United States, 
333 U. S. 10 (1948), Mr. Justice Jackson laid down the reasons for 
a search warrant in these classic lines:

“The point of the Fourth Amendment, which often is not grasped 
by zealous officers, is not that it denies law enforcement the support 
of the usual inferences which reasonable men draw from evidence. 
Its protection consists in requiring that those inferences be drawn 
by a neutral and detached magistrate instead of being judged by 
the officer engaged in the often competitive enterprise of ferreting 
out crime. Any assumption that evidence sufficient to support a 
magistrate’s disinterested determination to issue a search warrant 
will justify the officers in making a search without a warrant would 
reduce the Amendment to a nullity and leave the people’s homes 
secure only in the discretion of police officers. Crime, even in the 
privacy of one’s own quarters, is, of course, of grave concern to 
society, and the law allows such crime to be reached on proper 
showing. The right of officers to thrust themselves into a home 
is also a grave concern, not only to the individual but to a society 
which chooses to dwell in reasonable security and freedom from 
surveillance. When the right of privacy must reasonably yield to 
the right of search is, as a rule, to be decided by a judicial officer, 
not by a policeman or government enforcement agent.” Id., at 
13-14.
Substitute “arrest” for “search” and replace references to the home 
with references to the person, and the justification for an arrest 
warrant compellingly emerges.
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nized that detention of a person cannot be prolonged 
without judicial oversight of the probable-cause deter-
mination. Gerstein n . Pugh, 420 U. S. 103 (1975). But 
while Gerstein may provide the best protection possible 
against less-than-probable-cause warrantless arrests based 
on exigent circumstances, it does not fully protect the 
Fourth Amendment rights at stake here. A less-than- 
probable-cause arrest followed by a Gerstein release is as 
offensive to the Fourth Amendment as a less-than-prob- 
able-cause search that fails to uncover the evidence 
sought, and the requirement of a warrant is as instru-
mental in protecting against the one as the other. In-
deed, the Court’s opinion in Gerstein expressly recognizes 
that maximum protection of individual rights can only 
be realized “by requiring a magistrate’s review of the 
factual justification prior to any arrest... .” Id., at 113.

We come then to the second part of the warrant test: 
whether a warrant requirement would unduly burden 
legitimate law enforcement interests. Dicta in Gerstein 
answer this question in the affirmative, and these con-
cerns are somewhat amplified in the concurrence of my 
Brother Powell . Ante, at 431^432. I believe, however, 
that the suggested concerns are wholly illusory. Indeed, 
the argument that a warrant requirement for arrests 
would be an onerous chore for the police seems somewhat 
anomalous in light of the Government’s concession that 
“it is the standard practice of the Federal Bureau of In-
vestigation [FBI] to present its evidence to the United 
States Attorney, and to obtain a warrant, before making 
an arrest.” Brief for United States 26 n. 15. In the 
past, the practice and experience of the FBI have been 
taken as a substantial indication that no intolerable bur-
den would be presented by a proposed rule of procedure. 
Miranda v. Arizona, 384 U. S. 436, 483-486 (1966).
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There is no reason to accord less deference to the FBI 
practice here.13

The Government’s assertion that a warrant require-
ment would impose an intolerable burden stems, in 
large part, from the specious supposition that procure-
ment of an arrest warrant would be necessary as soon as 
probable cause ripens. Brief for United States 22- 
24. There is no requirement that a search warrant be 
obtained the moment police have probable cause to 
search. The rule is only that present probable cause be 
shown and a warrant obtained before a search is under-
taken.14 Fed. Rule Crim. Proc. 41. Cf. Berger v. New 
York, 388 U. S. 41, 59 (1967). The same rule should 
obtain for arrest warrants, where it may even make 
more sense. Certainly, there is less need for prompt 
procurement of a warrant in the arrest situation. Unlike 
probable cause to search, probable cause to arrest, once 
formed, will continue to exist for the indefinite future, 
at least if no intervening exculpatory facts come to light. 
See Wilson v. United States, 117 U. S. App. D. C. 28, 325 
F. 2d 224 (1963), cert, denied, 377 U. S. 1005 (1964), and

13 The Miranda Court rejected as irrelevant the argument that the 
FBI deals with crimes different from those dealt with by state au-
thorities. 384 U. S., at 486.

14 The police will, however, encounter problems of “staleness” of 
their information if they delay too long in seeking a search warrant. 
E. g., Sgro v. United States, 287 U. S. 206 (1932); United States 
v. Sawyer, 213 F. Supp. 38, 40 (ED Pa. 1963). See geherally 
Annot., 100 A. L'. R. 2d 525 (1965). But see People v. Wright, 
367 Mich. 611, 116 N. W. 2d 786 (1962). This problem relates, 
however, to the existence at the time the warrant is applied for of 
probable cause to believe the object to be seized remains where it 
was, not to whether the earlier probable cause mandated immediate 
application for a warrant. Mascolo, The Staleness of Probable 
Cause in Affidavits for Search Warrants: Resolving the Issue of 
Timeliness, 43 Conn. B. J. 189 (1969). This problem has no bear-
ing, of course, in connection with a warrant to arrest.
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United States v. Wilson, 342 F. 2d 782 (CA2 1965) (both 
upholding delay of 16 months between formation of prob-
able cause and issuance of arrest warrant). Cf. Hoffa n . 
United States, 385 U. S. 293, 310 (1966).

This sensible approach obviates most of the difficulties 
that have been suggested with an arrest warrant rule. 
Police would not have to cut their investigation short 
the moment they obtain probable cause to arrest, nor 
would undercover agents be forced suddenly to terminate 
their work and forfeit their covers. Godfrey v. United 
States, 123 U. S. App. D. C. 219, 358 F. 2d 850 (1966). 
Moreover, if in the course of the continued police investi-
gation exigent circumstances develop that demand an 
immediate arrest, the arrest may be made without fear 
of unconstitutionality, so long as the exigency was un-
anticipated and not used to avoid the arrest warrant 
requirement. Cf. Coolidge n . New Hampshire, 403 
U. S., at 469-471 (evidence may be seized if in plain 
view only if its discovery is inadvertent). Likewise, if 
in the course of the continued investigation police un-
cover evidence tying the suspect to another crime, they 
may immediately arrest him for that crime if exigency 
demands it, and still be in full conformity with the war-
rant rule. This is why the arrest in this case was not 
improper.15 Other than where police attempt to evade 
the warrant requirement, the rule would invalidate an 
arrest only in the obvious situation: where police, with 
probable cause but without exigent circumstances, set 
out to arrest a suspect. Such an arrest must be void, 
even if exigency develops in the course of the arrest that

15 Although the postal inspectors here anticipated the occurrence 
of the second crime, they could not have obtained a warrant for 
Watson’s arrest for that crime until probable cause formed, just 
moments before the arrest. A warrant based on anticipated facts 
is premature and void. United States v. Roberts, 333 F. Supp. 786 
(ED Tenn. 1971).
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would ordinarily validate it; otherwise the warrant re-
quirement would be reduced to a toothless prescription.

In sum, the requirement that officers about to arrest a 
suspect ordinarily obtain a warrant before they do so 
does not seem unduly burdensome, at least no more bur-
densome than any other requirement that law enforce-
ment officials undertake a new procedure in order to 
comply with the dictates of the Constitution. Cf. Ger-
stein v. Pugh, 420 U. S. 103 (1975); United States v. 
Wade, 388 U. S. 218 (1967); Gilbert v. California, 388 
U. S. 263 (1967); Miranda v. Arizona, supra; Gideon n . 
Wainwright, 372 U. S. 335 (1963).

It is suggested, however, that even if application of 
this rule does not require police to secure a warrant as 
soon as they obtain probable cause, the confused officer 
would nonetheless be prone to do so. If so, police 
“would risk a court decision that the warrant had grown 
stale by the time it was used.” Ante, at 432 (Powe ll , J., 
concurring) (footnote omitted). This fear is groundless. 
First, as suggested above, the requirement that police 
procure a warrant before an arrest is made is rather 
simple of application. Thus, there is no need for the 
police to find themselves in this “squeeze.” Second, the 
“squeeze” is nonexistent. Just as it is virtually impos-
sible for probable cause for an arrest to grow stale be-
tween the time of formation and the time a warrant is 
procured, it is virtually impossible for probable cause to 
become stale between procurement and arrest.16 Delay 
by law enforcement officers in executing an arrest war-
rant does not ordinarily affect the legality of the arrest.17

16 Thus, unlike a search warrant, an arrest warrant typically does 
not require execution within a specified time period or “forthwith.” 
Compare Fed. Rule Crim. Proc. 41 (c) with Rules 4 and 9.

17 Pre-arrest delay may violate a defendant’s due process rights 
and cause dismissal of the charges if the delay is such as to impair 
the defendant’s ability to defend himself or is deliberate and 
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United States v. Wilson, supra; Wilson v. United States, 
supra; Carlo v. United States, 286 F. 2d 841, 846 (CA2), 
cert, denied, 366 U. S. 944 (1961); United States V. 
Joines, 258 F. 2d 471 (CA3), cert, denied, 358 U. S. 880 
(1958) ; Giordenello v. United States, 241 F. 2d 575 (CA5 
1957), rev’d on other grounds, 357 U. S. 480 (1958). In 
short, staleness should be the least of an arresting officer’s 
worries.18

Thus, the practical reasons marshaled against an 
arrest warrant requirement are unimpressive.19 If any-
thing, the virtual nonexistence of a staleness problem 
suggests that such a requirement would be less burden-
some for police than the search warrant rule. And 
given the significant protection our citizens will gain 
from a warrant requirement, accepted Fourth Amend-

unjustified. United States v. Feinberg, 383 F. 2d 60, 65 (CA2 
1967), cert, denied, 389 U. S. 1044 (1968); United States v. Harbin 
377 F. 2d 78 (CA4 1967) ; Godfrey v. United States, 123 U. S. App. 
D. C. 219, 358 F. 2d 850 (1966) ; Powell v. United States, 122 U. S. 
App. D. C. 229, 231, 352 F. 2d 705, 707 (1965). The effect of such 
delay, however, is completely unrelated to the warrant question.

18 It is suggested that staleness would be most serious in situations 
where the original probable cause justifying a warrant is undercut 
by exculpatory evidence, only to be reaffirmed by further inculpa-
tory evidence. Why this should be a problem baffles me. It should 
be obvious that when the probable cause supporting a warrant no 
longer exists, the warrant is void and the suspect cannot be arrested. 
That probable cause is thereafter again found only tells us that, 
absent exigency, a subsequent warrant should be obtained, not that 
the void warrant should somehow be resurrected. Cf. Sgro v. 
United States, 287 U. S. 206 (1932).

19 The fear that “endless litigation” will result from a warrant 
rule cannot be credited as an additional practical reason against such 
a rule. Cf. ante, at 423-424. Recognition of a constitutional right 
inevitably results in litigation to enforce that right. We would 
quickly lose all protection from our Constitution if it could success-
fully be argued that its guarantees should be ignored because if 
they were recognized our citizens would begin to assert them.
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ment analysis dictates that a warrant rule be imposed. 
This conclusion, then, answers the questions posed by 
analysis of the common-law rule on arrest. In choosing 
between the common law’s prescription that a warrant 
ordinarily be obtained for the arrest of persons suspected 
of committing less serious crimes, and the common-law 
exception allowing warrantless arrests of suspects in more 
serious offenses, the intervention of our Fourth Amend-
ment and the cases developing its application necessarily 
favor the former approach. Thus, I believe the proper 
result is application of the warrant requirement, as it has 
developed in the search context, to all arrests.

IV
Accordingly, I dissent from the Court’s contrary hold-

ing. It is always disheartening when the Court ignores 
a relevant body of precedent and eschews any considered 
analysis. It is more so when the result of such an 
approach is a rule that “leave [s] law-abiding citizens at 
the mercy of the officers’ whim or caprice,” Brinegar n . 
United States, 338 U. S. 160, 176 (1949), and renders 
the constitutional protection of our “persons” a nullity. 
The consequences of the Court’s casually adopted ration-
ale are clear.

First, the opinion all but answers the question raised 
in Coolidge v. New Hampshire, 403 U. S., at 480-481, 
namely, “whether and under what circumstances an offi-
cer may enter a suspect’s home to make a warrantless 
arrest.” Gerstein v. Pugh, 420 U. S., at 113 n. 13.a®

20 The Court of Appeals relied on language from Coolidge n . New 
Hampshire, to support its conclusion that a warrant was required to 
arrest Watson:
“Indeed, if Mr . Just ice  Whit e is correct that it has generally 
been assumed that the Fourth Amendment is not violated by the 
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Admittedly, my Brothers Stewart  and Powell  do not 
read the opinion to resolve that issue and, indeed, 
the Court purports to leave it open. Ante, at 418 n. 6. 
But the mode of analysis utilized here—reliance on the 
common law and federal and state statutes—provides a 
ready answer, as indeed the Court hints by its extended 
discussion of § 120.6 of the ALT Model Code of Pre-
arraignment Procedure and its relevant commentary. 
Ante, at 418 n. 6. See also Wilgus, 22 Mich. L. Rev., at 
800 (“For a felony . . . one may break into the dwelling 
house to take the felon . . .”); id., at 558, 803; 9 Hals- 
bury’s Laws of England 307 (1909); 1 J. Chitty, Criminal 
Law *23; 4 W. Blackstone, Commentaries *292. Unless 
the approach of this opinion is to be fundamentally re-
jected, it will be difficult, if not impossible, to follow 
these sources to any but one conclusion—that entry to 
effect a warrantless arrest is permissible.

Second, by paying no attention whatever to the sub-
stance of the offense, and considering only whether it is 
labeled “felony,” the Court, in the guise of “constitu-
tionalizing” the common-law rule, actually does away 
with it altogether, replacing it with the rule that the 
police may, consistent with the Constitution, arrest on 
probable cause anyone who they believe has committed 
any sort of crime at all. Certainly this rule would follow

warrantless entry of a man’s house for purposes of arrest, it might 
be wise to re-examine the assumption. . . .

“. . . The case of Warden n . Hayden, [387 U. S. 294 (1967),] 
where the Court elaborated a ‘hot pursuit’ justification for the 
police entry into the defendant’s house without a warrant for his 
arrest, certainly stands by negative implication for the proposition 
that an arrest warrant is required in the absence of exigent circum-
stances.” 403 U. 8., at 480-481.
The Court is correct that this language relates only to the question 
reserved both in Gerstein v. Pugh, 420 U. S., at 113 n. 13, and in 
this case.
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if the legislatures redenominated all crimes as “felonies.” 
As a matter of substance, it would seem to follow in any 
event from the holding of this case, for the Court surely 
does not intend to accord constitutional status to a dis-
tinction that can be readily changed by legislative fiat.21

Lastly, the Court surrenders the opportunity to put 
teeth in our oft-expressed preference for the use of arrest 
warrants. Beck n . Ohio, 379 U. S., at 96; Wong Sun v. 
United States, 371 U. S., at 479-482. While some in-
centives for police to obtain arrest warrants remain,22 

21 Thus the Court calls into question the line of state cases holding 
unconstitutional statutes authorizing warrantless arrests for mis-
demeanors not committed in the presence of the arresting officer. 
In re Kellam, 55 Kan. 700, 41 P. 960 (1895); Robison v. Miner, 
68 Mich. 549, 37 N. W. 21 (1888); Pinkerton n . Verberg, 78 Mich. 
573, 44 N. W. 579 (1889); Gunderson v. Struebing, 125 Wis. 173, 
104 N. W. 149 (1905); Ex parte Rhodes, 79 So. 462 (Ala. 1918). 
Of course, such a result (or, indeed, the result I espouse herein) 
may still be sustained under the pertinent provisions of the state 
constitution. Cf. Oregon v. Hass, 420 U. S. 714, 726 (1975) (Mar -
sha ll , J., dissenting).

22 After today there are two primary incentives for the police to 
obtain an arrest warrant. First, the Court has suggested, but never 
held, that a stronger showing of probable cause may be needed to 
justify a warrantless arrest than would be required if a warrant had 
been obtained. Wong Sun v. United States, 371 U. S. 471, 479-480 
(1963). Cf. United States v. Ventresca, 380 U. S. 102, 106 (1965) 
(searches). This two-tier standard of probable cause may prove 
too slippery for ready application, however, especially given the 
already imprecise definition of probable cause itself, Carroll v. 
United States, 267 U. S., at 161. What the Court intends, 
I suspect, is simply that the evidence of probable cause supporting a 
warrantless arrest will be subjected to closer scrutiny than that 
underlying a warrant-supported arrest.

The second incentive for police to obtain a warrant is that they 
may desire to present their evidence to a magistrate so as to be 
sure that they have probable cause. If probable cause is lacking, 
the police will then have an opportunity to gather more evidence 
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they are only indirect and have proved ineffective in the 
past in assuring routine application for arrest warrants 
when the circumstances permit it. By our holding to-
day, the preference for an arrest warrant, which the 
Court has conceded is the optimal method to protect 
our citizens from the affront of an unlawful arrest, will 
remain only an ideal, one that the Court will espouse 
but not enforce.

V
Having disposed of the suggestion that the Fourth 

Amendment requires a warrant of arrest before the police 
may seize our persons, the Court turns its attention, 
briefly, to whether Watson voluntarily consented to the 
search of his automobile. I have suggested above that 
because this issue is of some complexity and has not been 
thoroughly briefed for us I would remand this case for 
initial consideration of the question by the Court of Ap-
peals. The Court, however, finds the question simplicity 
itself. It applies the “totality of the circumstances” test 
established in Schneckloth v. Bustamante, 412 U. S. 218 
(1973), and treats the question as merely requiring the 
application of settled law to the facts before us.

That is not the case. Watson was in custody when 
his consent was obtained. The lack of custody was of 
decisional importance in Schneckloth, which repeatedly 
distinguished the case before it from one involving a 
suspect in custody. Id., at 232, 240-241, and n. 29, 246- 
248, and n. 36. The Court held:

“Our decision today is a narrow one. We hold 
only that when the subject of a search is not in 
custody and the State attempts to justify a search 
on the basis of his consent, the Fourth and Four-

rather than make an illegal arrest that would result in suppression 
of any evidence seized.
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teenth Amendments require that it demonstrate that 
the consent was in fact voluntarily given, and not 
the result of duress or coercion, express or implied.” 
Id., at 248 (emphasis added).

Not once, but twice, the question the Court today treats 
as settled was expressly reserved :

“(T]he present case does not require a determina-
tion of the proper standard to be applied in assessing 
the validity of a search authorized solely by an 
alleged consent that is obtained from a person after 
he has been placed in custody.” Id., at 241 n. 29.

See also id., at 247 n. 36.
I adhere to the views expressed in my dissent in 

Schneckloth, id., at 277, and therefore believe 
that the Government must always show that a 
person who consented to a search did so knowing 
he had the right to refuse. But even short of this posi-
tion, there are valid reasons for application of such a rule 
to consents procured from suspects held in custody. It 
was, apparently, the force of those reasons that prompted 
the Court in Schneckloth to reserve the question. Most 
significantly, we have previously accorded constitutional 
recognition to the distinction between custodial and 
noncustodial police contacts. Miranda v. Arizona, 
384 U. 8., at 477-478. Indeed, Schneckloth directly re-
lied on Miranda’s articulation of that distinction to reach 
its conclusion. 412 U. S., at 232. Thus, while custodial 
interrogation is inherently coercive, and any consent 
thereby obtained necessarily suspect, Miranda (and 
Schneckloth} expressly reject the notion that there 
is anything inherently coercive about general noncus-
todial interrogation. 384 U. 8., at 477-478 ; 412 U. 8., 
at 247. For this reason it is entirely appropriate to 
place a substantially greater burden on the Government 
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to validate a consent obtained from a suspect following 
custodial interrogation, however brief. Indeed, it is 
difficult, if not impossible, to square a contrary conclusion 
with Miranda. A substantially greater burden on the 
Government means, quite obviously, that the fact of 
custody is not merely another factor to be considered in 
the “totality of the circumstances.” 23 And, in my view, 
it means that the Government must show that the sus-
pect knew he was not obligated to consent to the search.

Whether after due consideration the Court would ac-
cept this view or not, it is a surrender of our judicial task 
altogether to ignore the question. And, equally disturb-
ing, it is a distortion of our precedent to pretend that 
what seemed a difficult and complex problem three years 
ago is no problem at all today.

I respectfully dissent.

23 Many Courts of Appeals have recognized that a custodial 
consent is different in kind from one obtained from a person not 
in custody, and have placed a stiff burden on the Government to 
validate the consent. United States v. Rothman, 492 F. 2d 1260, 
1265 (CA9 1973); United States v. Nikrasch, 367 F. 2d 740, 744 
(CA7 1966); Judd v. United States, 89 U. S. App. D. C. 64, 66, 
190 F. 2d 649, 651 (1951).
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Cases  Dism iss ed  in  Vacation

No. 74-6653. Bruce  v . U. S. Distr ict  Court  for  
the  Northern  Distr ict  of  Texas . Motion for leave 
to file petition for writ of mandamus dismissed August 
26, 1975, under this Court’s Rule 60.

No. 74-6489. Guajardo  et  al . v . United  States . 
C. A. 5th Cir. Certiorari dismissed as to petitioner 
Juan Chapa, Jr., on September 9, 1975, under this 
Court’s Rule 60. Reported below: 508 F. 2d 1093.

No. 75-163. Califor nia  & Hawai ian  Sugar  Co . et  
al . v. Unite d  States  Dis trict  Court  for  the  North -
ern  Dis trict  of  Califor nia  et  al . C. A. 9th Cir. 
Certiorari dismissed September 18, 1975, as to petitioners 
Union Sugar Division, Consolidated Foods Corp.; Amal-
gamated Sugar Co.; Great Western Sugar Co.; and Holly 
Sugar Corp, under this Court’s Rule 60.

No. 74-1602. Politi  et  al . v. Unite d  States . C. A. 
2d Cir. Certiorari dismissed September 25, 1975, under 
this Court’s Rule 60. Reported below: 516 F. 2d 897.

No. 74-1490. S & H Packing  Co., Inc . v . De Saracho  
et  al ., dba  Saracho  Hnos . C. A. 9th Cir. Certiorari 
dismissed September 29, 1975, under this Court’s Rule 
60.

No. 74-1485. English  v . Lawren ce , U. S. Dis trict  
Judge , et  al . C. A. 5th Cir. Certiorari dismissed 
October 1,1975, under this Court’s Rule 60.

801
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No. 74-1518. Telex  Corp , et  al . v . Internat ional  
Busi nes s  Machines  Corp . C. A. 10th Cir. Certiorari 
dismissed October 3, 1975, under this Court’s Rule 60. 
Reported below: 510 F. 2d 894.

October  6, 1975

Affirmed on Appeal
No. 74-1324. Gendron  v . Levi , Attorney  General , 

et  al . Affirmed on appeal from D. C. C. D. Cal. Re-
ported below: 389 F. Supp. 1303.

No. 74-1477. Fast  Motor  Service , Inc . v . Unite d  
State s  et  al . ; and

No. 74-1478. Fast  Motor  Service , Inc . v . United  
State s et  al . Affirmed on appeal from D. C. N. D. 
Ill.

No. 74-1553. Wilke y  v . Illi nois  Raci ng  Board  et  
al . Affirmed on appeal from D. C. N. D. Ill.

No. 74-6410. Spears  v . Ellis , Dis trict  Attorney  
of  Warren  County , et  al . Affirmed on appeal from 
D. C. S. D. Miss. Reported below: 386 F. Supp. 653.

No. 74-6427. Wilson  v . Malone  et  al . Affirmed 
on appeal from D. C. W. D. Ky.

No. 75-3. Jamai ca  Savings  Bank  v . Lefko wit z , 
Attorney  Gene ral  of  New  York . Affirmed on appeal 
from D. C. E. D. N. Y. Reported below: 390 F. Supp. 
1357.

No. 75-14. Loui svi lle  & Nashvi lle  Railr oad  Co . 
v. Atkins , Commis si oner , Tenness ee  Public  Service  
Commis sion , et  al . Affirmed on appeal from D. C. 
M. D. Tenn. Reported below: 390 F. Supp. 576.
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No. 74-1465. Hayes  v . Florida  et  al . Affirmed on 
appeal from D. C. S. D. Fla.

No. 75-5006. Kemp  et  al . v . Tucker , Secre tary  
of  the  Commonw ealth  of  Pennsylv ania , et  al . 
Affirmed on appeal from D. C. M. D. Pa. Reported 
below: 396 F. Supp. 737.

No. 75-28. Insti tute  of  Scrap  Iron  & Steel , Inc ., 
et  al . v. United  State s et  al . Affirmed on appeal 
from D. C. D. C. Mr . Justice  Powell  took no part 
in the consideration or decision of this appeal.

Appeals Dismissed
No. 74-1475. Step hens  v . Howle . Appeal from Ct. 

App. Ga. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied. Mr . Justice  
Douglas  would note probable jurisdiction and set case 
for oral argument. Reported below: 133 Ga. App. 584, 
211 S. E. 2d 637.

No. 74-1497. Scott  et  al . v . Calif ornia . Appeal 
from Ct. App. Cal., 1st App. Dist., dismissed for want 
of jurisdiction. Treating the papers whereon the appeal 
was taken as a petition for writ of certiorari, certiorari 
denied. Mr . Justi ce  Douglas  would note probable 
jurisdiction and set case for oral argument.

No. 74-1501. Richards  v . Richards  et  al . Appeal 
from Ct. App. D. C. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Re-
ported below: 328 A. 2d 383.

No. 74-1526. Thompson  v . County  Board  of  
School  Truste es  of  Du Page  County , Illinois , et  al . 
Appeal from App. Ct. Ill., 2d Dipt., dismissed for want 
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of jurisdiction. Treating the papers whereon the appeal 
was taken as a petition for writ of certiorari, certiorari 
denied. Reported below: 22 Ill. App. 3d 45, 316 N. E. 
2d 658.

No. 74—1612. Eger  v . Florida . Appeal from C. A. 
5th Cir. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied. Reported below: 
511 F. 2d 132.

No. 74-1631. Rummler  v . Calif ornia . Appeal from 
Ct. App. Cal., 2d App. Dist., dismissed for want of juris-
diction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 44 Cal. App. 3d 638, 118 Cal. Rptr. 872.

No. 74-1636. Mitc hell  v . Mitchell . Appeal from 
Ct. App. Cal., 1st App. Dist., dismissed for want of juris-
diction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 74^6468. Ander son  et  al . v . Unite d State s  
Distri ct  Court  for  the  Dis trict  of  Massachuse tts . 
Appeal from C. A. 1st Cir. dismissed for want of juris-
diction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 74-6661. Cis neros  v . Orange  County  Superior  
Court  (Juveni le  Court ). Appeal from Ct. App. Cal., 
4th App. Dist., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied.

No. 74^-6719. Escofil  v . Commi ssione r  of  Internal  
Reve nue . Appeal from C. A. 3d Cir. dismissed for want 
of jurisdiction. Treating the papers whereon the appeal 
was taken as a petition for writ of certiorari, certiorari 
denied. Reported below: 511 F. 2d 1393.
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No. 74-6723. Richardson  v . Illinois . Appeal from 
Sup. Ct. Ill. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported 
below: 60 Ill. 2d 189, 328 N. E. 2d 260.

No. 7A-1515. Howell  v . Chesa peak e & Potoma c  
Tele phone  Comp any  of  Virginia  et  al . Appeal from 
Sup. Ct. Va. dismissed for want of substantial federal 
question. Mr . Justi ce  Blackmu n and Mr . Justice  
Powell  took no part in the consideration or decision of 
this appeal. Reported below: 215 Va. 549, 211 S. E. 
2d 265.

No. 74-1521. Covington  Fabrics  Corp . v . South  
Carolin a  Tax  Commis si on . Appeal from Sup. Ct. 
S. C. dismissed for want of substantial federal question. 
Reported below: 264 S. C. 59, 212 S. E. 2d 574.

No. 7A-1541. Weins tock  et  al . v . Town  of  Hull  
et  al . Appeal from Sup. Jud. Ct. Mass, dismissed for 
want of substantial federal question. Reported below: 
---- Mass.----- , 323 N. E. 2d 867.

No. 74-1570. Will iams  et  al . v . Pennsylvani a  
Departme nt  of  Labor  and  Indus try  et  al . Appeal 
from Sup. Ct. Pa. dismissed for want of substantial fed-
eral question. Reported below: 460 Pa. 581, 333 A. 2d 
924.

No. 74-1578. Town  of  Manches ter  v . Grover . 
Appeal from Sup. Ct. Conn, dismissed for want of sub-
stantial federal question. Reported below: 168 Conn. 
84, 357 A. 2d 922.

No. 74-1582. White  v . Hughes . Appeal from Sup. 
Ct. Ark. dismissed for want of substantial federal ques-
tion. Reported below: 257 Ark. 627, 519 S. W. 2d 70.
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No. 74-1581. Baltimore  & Ohio  Railroad  Co . et  
al . v. Pennsylvania  Departme nt  of  Labor  and  Indus -
try  et  al . Appeal from Sup. Ct. Pa. dismissed for want 
of substantial federal question. Reported below: 461 
Pa. 68, 334 A. 2d 636.

No. 74-1585. B. Coleman  Corp . v . 47th  & State  
Currency  Exchange , Inc . Appeal from Sup. Ct. Ill. 
dismissed for want of substantial federal question.

No. 74-1609. Robbins  Men ’s & Boys ’ Wear  Corp . 
v. City  of  New  York . Appeal from App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept., dismissed for want of substan-
tial federal question. Reported below: 46 App. Div. 2d 
1016, 364 N. Y. S. 2d 809.

No. 74-1614. Ballard  v . Board  of  Trust ees  of  the  
Police  Pensi on  Fund  of  the  City  of  Evans vill e . 
Appeal from Sup. Ct. Ind. dismissed for Want of sub-
stantial federal question. Reported below: 263 Ind. 79, 
324 N. E. 2d 813.

No. 74-6398. Cialkows ki , aka  Hall  v . Nebraska . 
Appeal from Sup. Ct. Neb. dismissed for want of sub-
stantial federal question. Reported below: 193 Neb. 
372, 227 N. W. 2d 406.

No. 74r-6666. Wade  et  ux . v . Oregon  ex  rel . Juve -
nile  Departme nt  of  Multnomah  County . Appeal 
from Ct. App. Ore. dismissed for want of substantial 
federal question. Reported below: 19 Ore. App. 835, 
528 P. 2d 1382.

No. 75-34. Beaton  et  ux . v . Judge s of  the  Land  
Court  et  al . Appeal from Sup. Jud. Ct. Mass, dis-
missed for want of substantial federal question. Re-
ported below: ---- Mass.----- , 326 N. E. 2d 302.



ORDERS 807

423 U. S. October 6, 1975

No. 75-115. DiDonat o  v . Feldma n  et  al . Appeal 
from Ct. App. Cal., 2d App. Dist., dismissed for want of 
substantial federal question.

No. 75-140. Reithof fer ’s , Inc . v . Board  of  Super -
visors  of  Fairf ax  County , Virgi nia . Appeal from 
Cir. Ct. Va., Fairfax County, dismissed for want of sub-
stantial federal question.

No. 74-1565. Seacoas t  Transp ortati on  Co . v . Perez  
et  al . Appeal from Sup. Ct. Fla. Motion of appellee 
Perez for leave to proceed in forma pauperis granted. 
Appeal dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Mr . Just ice  Powell  
took no part in the consideration or decision of this 
motion and appeal. Reported below: 308 So. 2d 537.

No. 74-1628. Hutter  v . Korze n , Treas urer  of  Cook  
County . Appeal from App. Ct. Ill., 1st Dist., dis-
missed for want of jurisdiction, it appearing that there 
is no final judgment of the highest court of a State 
wherein a judgment could be had as required by 28 
U. S. C. § 1257. Reported below: 27 Ill. App. 3d 634, 
327 N. E. 2d 138.

No. 74-6441. Lowell  v . Aman , aka  Johanson , et  
al . Appeal from Ct. App. Cal., 1st App. Dist., dis-
missed for want of substantial federal question. Mr . 
Justi ce  Douglas  would note probable jurisdiction and 
set case for oral argument.

No. 75-26. Lucas  et  al . v . Arkan sas . Appeal from 
Sup. Ct. Ark. dismissed for want of substantial federal 
question. Mr . Justi ce  Douglas  and Mr . Justi ce  Mar -
shall  would note probable jurisdiction and set case for 
oral argument. Reported below: 257 Ark. 726, 520 
S. W. 2d 224.
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No. 75-38. Townshi p of  Mount  Laurel  v . South -
ern  Burlingt on  Count y  N. A. A. C. P. et  al . Appeal 
from Sup. Ct. N. J. Motion of appellees Clark et al. 
for leave to proceed in forma pauperis granted. Appeal 
dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Mr . Just ice  Marshall  
took no part in the consideration or decision of this 
motion and appeal. Reported below: 67 N. J. 151, 336 
A. 2d 713.

No. 75-5033. Davis  v . Morri s , Secretar y , Depart -
ment  of  Social  and  Health  Servic e of  Wash ingto n . 
Appeal from Sup. Ct. Wash, dismissed for want of sub-
stantial federal question. Mr . Justice  Douglas  and 
Mr . Just ice  Brennan  would note probable jurisdiction 
and set case for oral argument.

Vacated and Remanded on Appeal
No. 74-1390. Town  of  Lockport , New  York , et  al . 

v. Citi zens  for  Communi ty  Action  at  the  Local  
Level , Inc ., et  al . Appeal from D. C. W. D. N. Y. 
Judgment vacated and case remanded for reconsideration 
in light of the provisions of new charter adopted by 
Niagara County in 1974. Reported below: 386 F. 
Supp. 1.

No. 75-81. Powell , Judge , et  al . v . Long . Appeal 
from D. C. N. D. Ga. Motion of appellee for leave to 
proceed in forma pauperis granted. Judgment vacated 
and case remanded with directions to dismiss case as 
moot. Mr . Justice  Douglas  would affirm the judg-
ment below. Reported below: 388 F. Supp. 422.

No. 75-142. Mathew s , Secre tary  of  Healt h , Edu -
cati on , and  Welfare  v . Cintron . Appeal from D. C. 
P. R. Judgment vacated and case remanded for con-
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sideration of question of mootness; if the cause is not 
moot, for reconsideration of determination of class action 
in light of Weinberger v. Salfi, 422 U. S. 749 (1975).
Certiorari Granted—Vacated and Remanded

No. 74-1372. Travisono  et  al . v . Souza  et  al . C. A. 
1st Cir. Motion of respondent Souza for leave to 
proceed in forma pauperis and certiorari granted. 
Judgment vacated and case remanded for further consid-
eration in light of Alyeska Pipeline Service Co. v. Wilder-
ness Society, 421 U. S. 240 (1975). Reported below: 
512 F. 2d 1137.

No. 74-1413. Coleman , Secreta ry  of  Transp orta -
tion , et  al . v. Conserv ation  Society  of  Southern  
Vermont , Inc ., et  al . C. A. 2d Cir. Certiorari 
granted, judgment vacated, and case remanded for fur-
ther consideration in light of 89 Stat. 424, 42 U. S. C. 
§ 4332 (D) (1970 ed., Supp. V), and Aberdeen & Rockfish 
R. Co. v. SCRAP, 422 U. S. 289 (1975). Reported 
below: 508 F. 2d 927.

No. 74-1446. Rogers  et  al . v . Interna tional  Paper  
Co . et  al . C. A. 8th Cir. Certiorari granted, judg-
ment vacated, and case remanded for further considera-
tion in light of Albemarle Paper Co. v. Moody, 422 U. S. 
405 (1975). Reported below: 510 F. 2d 1340.

No. 74-1470. Louis iana  v . Mora . Sup. Ct. La. 
Motion of respondent for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and 
case remanded to consider whether judgment is based 
upon federal or state constitutional grounds, or both. 
See California v. Krivda, 409 U. S. 33 (1972). Reported 
below: 307 So. 2d 317.

No. 75-4:6. Roundh ouse  Constructi on  Corp . v . 
Telesco  Masons  Supp lies  Co . et  al . Sup. Ct. Conn. 
Certiorari granted, judgment vacated, and case remanded 
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to consider whether judgment is based upon federal or 
state constitutional grounds, or both. See California v. 
Krivda, 409 U. S. 33 (1972). Reported below: 168 
Conn. 371, 362 A. 2d 778.

No. 75-83. Univers ity  of  Chicago  & Argonne  v . 
Mc Dani el . C. A. 7th Cir. Certiorari granted, judg-
ment vacated, and case remanded for further considera-
tion in light of Securities Investor Protection Corp. v. 
Barbour, 421 U. S. 412 (1975), and Cort v. Ash, 422 
U. S. 66 (1975). Reported below: 512 F. 2d 583.

Miscellaneous Orders
No. A-149 (74-323). In  re  Berr y . C. A. 10th Cir. 

Application for stay of confinement pending action on 
petition for writ of certiorari, presented to Mr . Justi ce  
Dougla s , and by him referred to the Court, denied. 
Reported below: 521 F. 2d 179.

No. A-187. Federal  Power  Comm iss ion  v . Trans -
contine ntal  Gas  Pipe  Line  Corp , et  al . Application 
for stay of mandate of the United States Court of Ap-
peals for the District of Columbia Circuit, presented to 
The  Chief  Just ice , and by him referred to the Court, 
granted pending timely filing of petition for writ of cer-
tiorari and final disposition thereon. Mr . Justice  
Powell  took no part in the consideration or decision of 
this application.

No. A-230. Smith  et  al . v . Unite d  Stat es  et  al . 
Motion of County of San Diego to vacate stay hereto-
fore granted by Mr . Justi ce  Douglas  on September 11, 
1975, granted. Mr . Justi ce  Douglas , with whom Mr . 
Justice  Brennan  joins, dissents for the reasons stated 
in his opinion of September 11, 1975 [post, p. 1303], in 
which he granted a stay of the District Court’s order.
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No. A-218. Bettke r  v . Unite d State s Distr ict  
Court  for  the  Southern  Distri ct  of  Ohio . Appli-
cation for stay of order of the United States District 
Court for the Southern District of Ohio, dated Decem-
ber 16, 1974, presented to Mr . Justice  Stewart , and 
by him referred to the Court, denied.

No. D-49. In  re  Disb arment  of  Ishler . It having 
been reported to the Court that Loren Grant Ishler, of 
Toledo, Ohio, has resigned from the practice of law in 
the state courts of Ohio, and this Court by order of 
June 9, 1975 [421 U. S. 1008], having suspended the 
said Loren Grant Ishler from the practice of law in this 
Court and directed that a rule issue requiring him to 
show cause why he should not be disbarred;

And it appearing that the said rule was duly issued 
and served upon the respondent and that a response has 
been filed;

It is ordered that the said Loren Grant Ishler be, and 
he is hereby, disbarred from the practice of law in this 
Court and that his name be stricken from the roll of 
attorneys admitted to practice before the Bar of this 
Court.

No. D-50. In re  Disbarment  of  Rubin . It is 
ordered that Franklin D, Rubin, of Philadelphia, Pa., 
be suspended from the practice of law in this Court and 
that a rule issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from 
the practice of law in this Court.

No. D-51. In  re  Dis barm ent  of  Whitaker . It is 
ordered that Halbert E. Whitaker, of Cleveland, Ohio, 
be suspended from the practice of law in this Court and 
that a rule issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from 
the practice of law in this Court.
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No. D-52. In  re  Disbarment  of  Shaf fer . It is 
ordered that Gerald L. Shaffer, of Fort Dodge, Iowa, be 
suspended from the practice of law in this Court and 
that a rule issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from 
the practice of law in this Court.

No. D-53. In  re  Dis barme nt  of  Golden . It is 
ordered that Roy Aaron Golden, of Des Moines, Iowa, be 
suspended from the practice of law in this Court and that 
a rule issue, returnable within 40 days, requiring him to 
show cause why he should not be disbarred from the 
practice of law in this. Court.

No. D-54. In re  Disbarment  of  Wolf f . It is 
ordered that Jerome B. Wolff, of Stevenson, Md., be 
suspended from the practice of law in this Court and 
that a rule issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from 
the practice of law in this Court.

No. D-55. In  re  Disbarm ent  of  Silverton . It is 
ordered that Ronald Robert Silverton, of Los Angeles, 
Cal., be suspended from the practice of law in this Court 
and that a rule issue, returnable within 40 days, requir-
ing him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. D-56. In  re  Disbarm ent  of  Demopoulos . It 
is ordered that James George Demopoulos, of Chicago, 
Ill., be suspended from the practice of law in this Court 
and that a rule issue, returnable within 40 days, requir-
ing him to show cause why he should not be disbarred 
from the practice of law in this Court.

No. 73-1908. Cort  et  al . v . Ash , 422 U. S. 66. Mo-
tion of respondent to have Bethlehem Steel Corp, bear 
costs denied.
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No. 67, Orig. Idaho  ex  rel . Andrus , Governor  of  
Idaho , et  al . v . Oregon  et  al . The Solicitor General 
is invited to file a brief in this case expressing the views 
of the United States.

No. 74-1623. Slone  et  al . v . Deskins  Branch  Coal  
Co. et  al . Appeal from D. C. E. D. Ky. The Solicitor 
General is invited to file a brief in this case expressing 
the views of the United States.

No. 75-93. Town  of  Sorrent o  Municipal  Demo -
cratic  Executi ve  Committee  et  al . v . Reine  et  al . 
Appeal from D. C. M. D. La. The Solicitor General is 
invited to file a brief in this case expressing the views of 
the United States.

No. 73-1288. Alfr ed  Dunhill  of  London , Inc . v . 
Republic  of  Cuba  et  al . C. A. 2d Cir. [Restored to 
calendar, 422 U. S. 1005.] Motion of respondents for 
additional time for oral argument granted and 15 addi-
tional minutes allotted for that purpose. Petitioner also 
allotted 15 additional minutes for oral argument.

No. 73-6935. Youakim  et  al . v . Mille r , Direct or , 
Departme nt  of  Children  and  Family  Services , et  al . 
Appeal from D. C. N. D. Ill. [Probable jurisdiction 
noted, 420 U. S. 970.] Motion of Youth Law Center 
for leave to file a brief as amicus curiae denied.

No. 74-362. Intercounty  Construction  Corp , et  
al . v. Walter , Deputy  Commis si oner , Bureau  of  Em-
ployees ’ Compe nsation , U. S. Departme nt  of  Labor , 
et  al ., 422 U. S. 1. Motion of respondent Jones et al. 
to tax costs denied.

No. 74-450. Admini str ator , Federa l  Aviation  Ad -
minis tratio n , et  al . v. Roberts on  et  al ., 422 U. S. 255. 
Motion of respondents to retax costs granted.
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No. 74r466. Dunlop , Secre tary  of  Labor  v . Ba - 
chows ki  et  al ., 421 IT. S. 560. Motion of respondent 
Bachowski to retax costs denied.

No. 74-611. United  States  et  al . v . Kasmir  et  al . 
C. A. 5th Cir. [Certiorari granted, 420 U. S. 906.] Mo-
tion of respondents for additional time for oral argument 
denied. Motion of National Society of Public Account-
ants for leave to file a brief as amicus curiae granted.

No. 74-728. Franks  et  al . v . Bowman  Transport a -
tion  Co., Inc ., et  al . C. A. 5th Cir. [Certiorari 
granted, 420 U. S. 989.] Consideration of suggestion of 
mootness deferred to hearing of case on the merits. Mo-
tion of Local 862, United Automobile Workers, for leave 
to file brief as amicus curiae granted, and motion for 
leave to participate in oral argument as amicus curiae 
denied.

No. 74-742. Foremost -Mc Kesson , Inc . v . Provi -
dent  Securi ties  Co . C. A. 9th Cir. [Certiorari 
granted, 420 U. S. 923.] Motion of Gulf & Western 
Industries, Inc., for leave to file a brief as amicus curiae 
granted.

No. 74-799. Unite d  States  v . Fost er  Lumber  Co ., 
Inc . C. A. 8th Cir. [Certiorari granted, 420 U. S. 
1003.] Motion of Data Products Corp, for leave to par-
ticipate in oral argument as amicus curiae denied.

No. 74-858. Carey , Governor  of  New  York , et  al . 
v. Sugar  et  al . ; and

No. 74-859. Curtis  Circulati on  Co . et  al . v . Sugar  
et  al . Appeals from D. C. S. D. N. Y. [Probable juris-
diction noted, 421 U. S. 908.] Motion of Legal Aid 
Society of New York City for leave to file a brief as 
amicus curiae granted.
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No. 74r-883. Federal  Power  Comm iss ion  v . Moss  
et  al . C. A. D. C. Cir. [Certiorari granted, 422 U. S. 
1006.] Motion to dispense with printing appendix and 
to proceed on original record granted. Mr . Justice  
Stewart  and Mr . Justi ce  Powe ll  took no part in the 
consideration or decision of this motion.

No. 74-884. United  States  v . Powel l . C. A. 9th 
Cir. [Certiorari granted, 420 U. S. 971.] Motion of 
the Solicitor General to permit Frank H. Easterbrook, 
Esquire, to present oral argument pro hac vice granted.

No. 74-895. Virgin ia  State  Board  of  Pharmacy  
et  al . v. Virgin ia  Citiz ens  Consumer  Counci l , Inc ., 
et  al . Appeal from D. C. E. D. Va. [Probable juris-
diction noted, 420 U. S. 971.] Motion of American 
Association of Retired Persons et al. for leave to file a 
brief as amici curiae granted.

No. 74-1015. Inter coun ty  Construction  Corp , et  
al . v. Walter , Depu ty  Commis si oner , Bureau  of  Em-
plo yees ’ Compens ation , U. S. Department  of  Labor , 
et  al ., 422 U. S. 1. Motion of respondent Jones to tax 
attorney’s fees and costs denied.

No. 74—1023. Kerr  et  al . v . Unit ed  States  Dis trict  
Court  for  the  Northern  Dis trict  of  Calif ornia  et  
al . C. A. 9th Cir. [Certiorari granted, 421 U. S. 987.] 
Consideration of respondents’ suggestion of mootness de-
ferred to hearing of case on the merits.

No. 74—1137. Lavine , Commis si oner , Department  
of  Social  Services  of  New  York  v . Milne  et  al . 
Appeal from D. C. S. D. N. Y. [Probable jurisdiction 
noted, 422 U. S. 1054.] Motion to permit Gerald A. 
Norlander, Esquire, to present oral argument pro hac 
vice on behalf of appellees granted.
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No. 74r-1025. Hines  et  al . v . Anchor  Motor  
Freight , Inc ., et  al . C. A. 6th Cir. [Certiorari 
granted, 421 U. S. 928.] Motion to substitute Charles 
A. Hines as a party petitioner in place of Burtice A. 
Hines, deceased, granted. Motion of Prod, Inc., et al., 
for leave to file a brief as amici curiae granted. Motion 
of American Federation of Labor & Congress of Indus-
trial Organizations for leave to file a brief as amicus 
curiae denied.

No. 74-1033. Dann , Commis sio ner  of  Patents  and  
Tradem arks  v . Johnston . C. C. P. A. [Certiorari 
granted, 421 U. S. 962.] Motion of Computer & Busi-
ness Equipment Manufacturers Assn, for leave to file a 
brief as amicus curiae granted.

No. 74—1042. Ernst  & Ernst  v . Hochfel der  et  al . 
C. A. 7th Cir. [Certiorari granted, 421 U. S. 909.] Mo-
tion of the Solicitor General to permit the Securities and 
Exchange Commission to participate in oral argument 
as amicus curiae granted and 15 additional minutes al-
lotted for that purpose. Motion of American Institute 
of Certified Public Accountants for leave to file a brief 
as amicus curiae granted.

No. 74-1044. Mass achus etts  Board  of  Retirement  
et  al . v. Murgia . Appeal from D. C. Mass. [Probable 
jurisdiction noted, 421 U. S. 974.] Motion of American 
Medical Assn, for leave to file a brief as amicus curiae 
granted.

No. 74-1245. Liber ty  Mutual  Insurance  Co . v . 
Wetzel  et  al . C. A. 3d Cir. [Certiorari granted, 421 
U. S. 987.] Motion of Alaska Airlines, Inc., et al., for 
leave to file a brief as amici curiae granted. Motion 
of the Chamber of Commerce of the United States for 
leave to file a brief as amicus curiae denied.
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No. 74-1055. Stone , Warden  v . Powell . C. A. 9th 
Cir. [Certiorari granted, 422 U. S. 1055.] Motion for 
appointment of counsel granted, and Robert W. Peter-
son, Esquire, of Santa Clara, Cal., is appointed to serve 
as counsel for respondent in this case.

No. 74-1222. Wolf f , Warden  v . Rice . C. A. 8th 
Cir. [Certiorari granted, 422 U. S. 1055.] Motion of 
Americans for Effective Law Enforcement, Inc., et al., 
for leave to file a brief as amid curiae granted.

No. 74—1269. Kelle y v . Johns on . C. A. 2d Cir. 
[Certiorari granted, sub nom. Barry v. Dwen, 421 U. S. 
987.] Motion of International Brotherhood of Police 
Officers for leave to file a brief as amicus curiae granted.

No. 74-1274. Abbott  Laboratori es  et  al . v . Port -
land  Retai l  Druggist s Assn ., Inc . C. A. 9th Cir. 
[Certiorari granted, 422 U. S. 1040.] Motion of Ameri-
can Hospital Assn, for leave to file a brief as amicus 
curiae granted.

No. 74—5435. Imble r  v . Pachtm an . C. A. 9th Cir. 
[Certiorari granted, 420 U. S. 945.] Motion of the 
Solicitor General for leave to participate in oral argu-
ment as amicus curiae granted and 15 additional minutes 
allotted for that purpose. Motion of the Attorney Gen-
eral of California to participate in oral argument as 
amicus curiae denied.

No. 74-6293. Goldberg  v . Unite d  States . C. A. 9th 
Cir. [Certiorari granted, 422 U. S. 1006.] Motion of 
petitioner for appointment of counsel granted and 
Donald C. Smaltz, Esquire, of Los Angeles, Cal., is 
appointed to serve as counsel for petitioner. Motion of 
California Attorneys for Criminal Justice et al. for leave 
to participate in oral argument as amici curiae denied.
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No. 74-6442. Thomas  v . Hogan , Warden ;
No. 74-6713. Lawrence  v . Hende rson , Warden , 

et  al .;
No. 75-5029. Harding  v . Warden , Maryla nd  Peni -

tenti ary ;
No. 75-5228. Glass  v . Gagnon , Warden ;
No. 75-5229. Hargraves  v . Gagnon , Warden ;
No. 75-5230. William s v . Gagno n , Warden ;
No. 75-5231. Craig  v . Gagnon , Warden ;
No. 75-5232. Gonzales  v . Gagnon , Warden ; and
No. 75-5302. Orbiz  v . Unite d  States . Motions for 

leave to file petitions for writs of habeas corpus denied.

No. 7U6335. Arnold  v . Lauf , Records  Clerk , Mis -
souri  State  Prison ;

No. 74-6524. Johnson  v . Unite d  States  Dis trict  
Court  for  the  Dis trict  of  Nebras ka ;

No. 74^6577. Theria ult  v . Pittman , Chief  Judge , 
U. S. Dis trict  Court , et  al . ;

No. 74-6588. Cozzetti  v . United  State s Dis trict  
Court  for  the  Distr ict  of  Nevada  et  al .;

No. 74-6684. Sturgeo n  v . Mc Manus , Judge ; and
No. 75-5102. Henry  v . Gladde n , Judge . Motions 

for leave to file petitions for writs of mandamus denied.

No. 74—1455. Tyree  v . Commis sio ner  of  Patents  
et  al . Motion for leave to file petition for writ of man-
damus and other relief denied.

No. 74-6701. Cook  v . Unite d States  Distr ict  
Court  for  the  Eastern  Distr ict  of  Louis iana  et  al . 
Motion for leave to file petition for writ of mandamus 
and/or prohibition denied.

Probable Jurisdiction Noted
No. 74-1488. Secret ary  of  the  Interio r  v . New  

Mexic o  et  al . Appeal from D. C. N. M. Probable 
jurisdiction noted. Reported below: 406 F. Supp. 1237.
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No. 74-1481. American  Motoris ts  Insurance  Co. 
v. Starn es . Appeal from Ct. Civ. App. Tex., 10th Sup. 
Jud. Dist. Probable jurisdiction noted. Reported be-
low: 515 S. W. 2d 354.

No. 74kl607. Hughes , Secre tary  of  Transp orta -
tion  of  Maryland , et  al . v . Alex andri a  Scrap  Corp . 
Appeal from D. C. Md. Probable jurisdiction noted. 
Reported below: 391 F. Supp. 46.

No. 74-1151. Planned  Parenthood  of  Central  
Miss ouri  et  al . v . Danforth , Attorn ey  General  of  
Missouri , et  al . ; and

No. 74-1419. Danfor th , Attorn ey  General  of  
Miss ouri  v . Planned  Parenthood  of  Central  Mis -
sour i et  al . Appeals from D. C. E. D. Mo. Probable 
jurisdiction noted. Cases consolidated and a total of 
one hour allotted for oral argument. Reported below: 
392 F.Supp. 1362.

No. 74-1656. Moe , Sherif f , et  al . v . Confe derat ed  
Salis h  and  Kootenai  Tribe s  of  the  Flat head  Reser -
vatio n  et  al ..; and

No. 75-50. Confede rate d Salis h and  Kootenai  
Tribes  of  the  Flat head  Rese rvati on  et  al . v . Moe , 
Sheriff , et  al . Appeals from D. C. Mont. Probable 
jurisdiction noted. Cases consolidated and a total of 
one hour allotted for oral argument. Reported below: 
392 F. Supp. 1297 and 1325.

No. 75-88. Mathew s , Secretar y  of  Health , Edu -
cation , and  Welfare  v . Lucas  et  al . Appeal from 
D. C. R. I. Motion of appellees for leave to proceed in 
forma pauperis granted. Probable jurisdiction noted 
and case set for oral argument with No. 74k6212, Norton 
n . Mathews [probable jurisdiction noted, sub nom. Nor-
ton v. Weinberger, 422 U. S. 1054]. Reported below: 
390 F. Supp. 1310.
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No. 75-436. Buckley  et  al . v . Valeo , Secre tary  of  
the  Unite d  States  Senate , et  al . Appeal from C. A. 
D. C. Cir.; and

No. 75-437. Buckley  et  al . v . Nai^q , Secret ary  of  
the  Unite d  States  Senate , et  al . Appeal from D. C. 
D. C. Probable jurisdiction noted. Cases consolidated 
and a total of four hours allotted for oral argument to be 
evenly divided between appellants and appellees. Mo-
tion of Senators Hugh Scott and Edward M. Kennedy 
for leave to permit oral argument on their behalf as 
amici curiae denied without prejudice to their seeking 
part of the two hours allotted appellees. Reported be-
low: No. 75-436, 171 U. S. App. D. C. 172, 519 F. 2d 821; 
No. 75-437, 401 F. Supp. 1235.

Certiorari Granted
No. 74r-1254. Oil , Chem ical  & Atomic  Workers  In -

ternational  Union , AFL-CIO, et  al . v . Mobil  Oil  
Corp ., Marine  Transp ortati on  Department , Gulf - 
East  Coast  Operat ions . C. A. 5th Cir. Certiorari 
granted. Reported below: 504 F. 2d 272.

No. 74r-1318. Drew  Municipal  Separate  School  
Distr ict  et  al . v . Andrews  et  al . C. A. 5th Cir. Cer-
tiorari granted. Reported below: 507 F. 2d 611.

No. 74-1452. Hospit al  Buildi ng  Co . v . Trustees  of  
Rex  Hospi tal  et  al . C. A. 4th Cir. Certiorari granted. 
Reported below: 511 F. 2d 678.

No. 74-1471. TSC Industri es , Inc ., et  al . v . North - 
way , Inc . C. A. 7th Cir. Certiorari granted. Re-
ported below: 512 F. 2d 324.

No. 74r-1492. Wash ingto n , Mayor  of  Wash ingto n , 
D. C., et  al . v. Davis  et  al . C. A. D. C. Cir. Certio-
rari granted. Reported below: 168 U. S. App. D. C. 42, 
512 F. 2d 956.
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No. 74-1520. Elrod , Sherif f , et  al . v . Burns  et  al . 
C. A. 7th Cir. Certiorari granted. Reported below: 
509 F. 2d 1133.

No. 74-1599. Chandle r  v . Roudebush , Adminis tra -
tor  of  Vete rans ’ Affai rs , et  al . C. A. 9th Cir. Cer-
tiorari granted. Reported below: 515 F. 2d 251.

No. 74-1606. Hortonv ille  Joint  School  Distri ct  
No . 1 et  al . v. Hortonville  Educati on  Ass n , et  al . 
Sup. Ct. Wis. Certiorari granted. Reported below: 66 
Wis. 2d 469, 225 N. W. 2d 658.

No. 75-95. Tenness ee  et  al . v . Dunla p . C. A. 6th 
Cir. Certiorari granted. Reported below: 514 F. 2d 
130.

No. 75-122. Cantor , dba  Selden  Drugs  Co. v. De -
troit  Edison  Co . C. A. 6th Cir. Certiorari granted. 
Reported below: 513 F. 2d 630.

No. 75-246. Unite d  States  v . Hopkins , Specia l  Ad -
minist rator . Ct. Cl. Certiorari granted. Reported 
below: 206 Ct. Cl. 303, 513 F. 2d 1360.

No. 74-1487. United  States  v . Mac Collom . C. A. 
9th Cir. Motion of respondent for leave to proceed in 
forma pauperis and certiorari granted. Mr . Justice  
Douglas  took no part in the consideration or decision of 
this motion and petition. Reported below: 511 F. 2d 
1116.

No. 74-1529. Henders on , Correction al  Superi n -
tend ent  v. Morgan . C. A. 2d Cir. Motion of respond-
ent for leave to proceed in forma pauperis and certio-
rari granted. Reported below: 516 F. 2d 897.

No. 74-1542. Union  Electric  Co . v . Environ -
mental  Prote ction  Agenc y  et  al . C. A. 8th Cir. Cer-
tiorari granted limited to Question 1 presented by the 
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petition, which reads as follows: “Does the Section of the 
Clean Air Act (Section 307 (b)(1)), which provides for 
judicial review by the Court of Appeals of EPA approval 
of sulfur dioxide emission regulations in the Missouri 
implementation plan, prevent the Court of Appeals from 
considering technological and economic factors applicable 
to petitioner and such regulations, when the petition for 
judicial review was filed more than 30 days after EPA 
approval of such plan, when such technological and 
economic factors arose more than 30 days after EPA 
approval and when those factors make it impossible for 
petitioner to comply with those regulations and [it would 
be] manifestly against the public interest for it to at-
tempt to do so?” Reported below: 515 F. 2d 206.

No. 74-1560. Unite d States  v . Martine z -Fuerte  
et  al . C. A. 9th Cir. Motion of respondents for leave 
to proceed in forma pauperis and certiorari granted. 
Motion to strike portions of petition denied. Reported 
below: 514 F. 2d 308.

No. 74-1589. General  Electr ic Co . v . Gilbert  
et  al . ; and

No. 74-1590. Gilbert  et  al . v . General  Electri c  
Co. C. A. 4th Cir. Certiorari granted. Cases consoli-
dated and a total of one hour allotted for oral argument. 
Reported below: 519 F. 2d 661.

No. 74-1646. Andresen  v . Maryland . Ct. Sp. App. 
Md. Certiorari granted limited to Questions I and II 
presented by the petition which read as follows:

“I. May an attorney at law, who is a sole practitioner, 
invoke his privilege against self-incrimination under 
Amendment V to the Constitution of the United States, 
to prevent the introduction of his personal handwritten 
notes and memoranda, books and records, which were 
seized from his desk and files in his personal office, under 
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a search warrant held to be otherwise reasonable, into 
evidence against him at his criminal trial?

“II. Was the search of petitioner’s offices violative of 
Amendment IV to the Constitution of the United 
States?” Reported below: 24 Md. App. 128, 331 A. 
2d 78.

No. 74—6521. Aldinger  v . Howard , Treas urer  of  
Spokane  County , et  al . C. A. 9th Cir. Motion of 
petitioner for leave to proceed in forma pauperis and 
certiorari granted. Reported below: 513 F. 2d 1257.

No. 75-5014. Doyle  v . Ohio ; and
No. 75-5015. Wood  v . Ohio . Ct. App. Ohio, Tus-

carawas County. Motions of petitioners for leave to 
proceed in forma pauperis granted. Certiorari granted 
limited to Questions 1 and 2 presented by the petitions, 
which read as follows:

“1. Whether an accused who asserts his right of silence 
and his right to counsel following his arrest properly 
subjects himself:

“(a) to questions as to why he did not protest his 
innocence at the point of arrest, at the Preliminary 
Hearing, or at some time earlier than at the trial;

“(b) to the prosecutor’s argument to the jury that an 
unfavorable inference could be drawn against the ac-
cused as a consequence of his having exercised these 
constitutional rights;

“(c) to questions as to why he did not consent to the 
search of the car (thus necessitating obtaining a search 
warrant) and to an argument on this point.

“2. Whether a defense witness who was arrested and 
charged along with the defendant on trial can be prop-
erly asked why he did not protest his innocence earlier 
than at the trial, and can the prosecutor argue this 
point to the jury?”
Cases consolidated and a total of one hour allotted for 
oral argument.
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Certiorari Denied. (See also Nos. 74-1475, 74-1497, 74- 
1501, 74-1526, 74-1565, 74r-1612, 74-1631, 74r-1636, 
74-6468, 74-6661, 74-6719, 74-6723, and 75-38, 
supra.)

No. 74-1220. Wooldridge  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 509 F. 2d 
1230.

No. 74-1250. Board  of  Education  of  the  Okla -
homa  City  Public  Schools  et  al . v . Dowell  et  al . 
C. A. 10th Cir. Certiorari denied.

No. 74r-1252. Crocket t  et  al . v . United  States .
C. A. 5th Cir. Certiorari denied. Reported below: 506 
F. 2d 759.

No. 74—1257. Noel  et  al . v . Chapman , Commi s -
si oner , Immi gration  and  Naturali zati on  Service , et  
al . C. A. 2d Cir. Certiorari denied. Reported below: 
508 F. 2d 1023.

No. 74-1261. Barra sso  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 511 F. 2d 
1396.

No. 74-1262. Chiari to  v . Unite d  Stat es . C. A. 
5th Cir. Certiorari denied. Reported below: 507 F. 2d 
1098.

No. 74-1266. Park  v . Huff . C. A. 5th Cir. Certio-
rari denied. Reported below: 506 F. 2d 849.

No. 74-1277. Gray  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 507 F. 2d 
1013.

No. 74-1294. Loui svi lle  & Nashvi lle  Railr oad  Co . 
v. Equal  Empl oyment  Opport unity  Comm iss ion . 
C. A. 5th Cir. Certiorari denied. Reported below: 505 
F. 2d 610.
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No. 74-1283. C. N. S. Enterp rise s , Inc ., et  al . v . 
G. & G. Enterpris es , Inc ., et  al . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 508 F. 2d 1354.

No. 74—1284. Edmunds  v . Chang , Judge . C. A. 9th 
Cir. Certiorari denied. Reported below: 509 F. 2d 39.

No. 74-1285. Muller  v . United  States  Steel  Corp . 
C. A. 10th Cir. Certiorari denied. Reported below: 
509 F. 2d 923.

No. 74—1292. Parks  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 509 F. 2d 975.

No. 74-1298. Michael  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 511 F. 2d 
1399.

No. 74^1301. Louis iana  v . Birabent . Sup. Ct. La. 
Certiorari denied. Reported below: 305 So. 2d 448.

No. 74r-1313. Snell  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 508 F. 2d 21.

No. 74-1322. Bodzin  et  ux . v . Commis sio ner  of  
Internal  Revenue . C. A. 4th Cir. Certiorari denied. 
Reported below: 509 F. 2d 679.

No. 74—1323. Douglas  v . United  States . Ct. Cl. 
Certiorari denied. Reported below: 206 Ct. Cl. 96, 510 
F. 2d 364.

No. 74-1332. Britt  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 508 F. 2d 
1052.

No. 74-1336. Morri ll  v . United  Stat es . C. A. 7th 
Cir. Certiorari denied. Reported below: 513 F. 2d 634.

No. 74-1337. Rahn  v . Unit ed  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 511 F. 2d 290.
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No. 74^1341. Merritt  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 507 F. 2d 
1279.

No. 74-1343. Gomez -Rojas  v . Unite d  Stat es . C. A. 
5th Cir. Certiorari denied. Reported below: 507 F. 2d 
1213.

No. 74-1351. Del  Toro  v . Unite d  States ; and
No. 74-1353. Kaufman  v . United  States . C. A. 

2d Cir. Certiorari denied. Reported below: 513 F. 2d 
656.

No. 74-1355. Scotty ’s Home  Builde rs  et  al . v . 
Cunningha m et  al . Sup. Ct. Fla. Certiorari denied. 
Reported below: 307 So. 2d 182.

No. 7A-1357. Wilkers on  v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 508 F. 2d 
345.

No. 74-1361. Magan a  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 512 F. 2d 
1169.

No. 74-1363. Oak  Clif f -Golman  Baki ng  Co . v . 
National  Labor  Relati ons  Board . C. A. 5th Cir. 
Certiorari denied. Reported below: 505 F. 2d 1302.

No. 74-1369. Burre ll  v . United  States . Ct. App. 
D. C. Certiorari denied. Reported below: 332 A. 2d 
344.

No. 74—1371. Mc Corkle  v . Unite d  State s . C. A. 
7th Cir. Certiorari denied. Reported below: 511 F. 2d 
482.

No. 74-1373. Reyes  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 511 F. 2d 
1191.
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No. 74—1346. Mackenzie  et  al . v . Unite d  States .
C. A. 9th Cir. Certiorari denied.

No. 74-1376. Cities  Servic e Co. v. Unite d  State s ; 
and

No. 75-9. Unite d States  v . Cities  Servic e Co . 
C. A. 2d Cir. Certiorari denied. Reported below: 522 
F. 2d 1281.

No. 74—1378. General  Dynami cs  Corp . v . Equal  
Empl oyment  Opport unity  Comm iss ion  ; and

No. 74-1444. Internat ional  Associ ation  of  Ma -
chinis ts  & Aeros pace  Workers , AFLr-CIO v . Equal  
Empl oyment  Opportun ity  Commis si on . C. A. 5th 
Cir. Certiorari denied. Reported below: 510 F. 2d 382.

No. 74—1381. Wabash  Trans form er  Corp . v . Na -
tional  Labor  Relat ions  Board . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 509 F. 2d 647.

No. 74-1383. Nation al  Nutrit ional  Foods  Assn , 
et  al . v. Mathew s , Secret ary  of  Health , Education , 
and  Welf are , et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 512 F. 2d 688.

No. 74—1385. Kirkland , Administr atrix  v . Mis -
souri -Kans as -Texas  Railro ad  Co . C. A. 10th Cir. 
Certiorari denied.

No. 74-1386. Klein  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied.

No. 74-1387. Lowe  et  al ., Co -execut ors  v . Commis -
sioner  of  Internal  Reve nue . C. A. 2d Cir. Certio-
rari denied. Reported below: 510 F. 2d 479.

No. 74-1391. Sanchez  v . Unite d States . C. A. 
5th Cir. Certiorari denied. Reported below: 508 F. 2d 
388.
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No. 74-1395. Shelto n  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 508 F. 2d 797.

No. 74-1397. De Cavalcante  v . Unite d States .
C. A. 3d Cir. Certiorari denied. Reported below: 513 
F. 2d 626.

No. 74r-1398. Lamber t  v . Provi dence  Journal  Co. 
C. A. 1st Cir. Certiorari denied. Reported below: 508 
F. 2d 656.

No. 74H399. Kentucky  Central  Life  Insurance  
Co. v. Myers . C. A. 5th Cir. Certiorari denied. Re-
ported below: 506 F. 2d 1054.

No. 74-1400. Summe rlin  et  al . v . Tenness ee . Ct. 
Crim. App. Tenn. Certiorari denied.

No. 74r-1401. Badaracco  v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Reported below: 510 F. 2d 
1406.

No. 74r-1402. Ham  v . City  of  Tulsa . C. A. 10th 
Cir. Certiorari denied.

No. 74-1403. Weber  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 511 F. 2d 
1397.

No. 74-1405. Greensp ahn  v . Unite d  Stat es . C. A. 
5th Cir. Certiorari denied. Reported below: 510 F. 2d 
1406.

No. 74-1406. Alred  v . Unit ed  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 513 F. 2d 330.

No. 74-1411. Willi ams  et  al . v . Mumf ord , Librar -
ian  of  Congress , et  al . C. A. D. C. Cir. Certiorari 
denied. Reported below: 167 U. S. App. D. C. 125, 511 
F. 2d 363.
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No. 74-1408. Wright  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 510 F. 2d 976.

No. 74-1410. Roberts  et  al . v . United  States . 
C. A. 10th Cir. Certiorari denied. Reported below: 
508 F. 2d 1150.

No. 74-1412. Pro  Arts , Inc . v . Bell  et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 511 F. 2d 
451.

No. 74-1415. Stern  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 511 F. 2d 
1364.

No. 74-1416. Delta  County  Levee  Improveme nt  
Distri ct  No . 2 et  al . v . Leonard  et  al . Sup. Ct. Tex. 
Certiorari denied. Reported below: 516 S. W. 2d 911.

No. 74-1417. Lally  v . Connecticut . Sup. Ct. Conn. 
Certiorari denied. Reported below: 167 Conn. 601, 356 
A. 2d 897.

No. 74-1421. Cashe n  et  ux . v . Spann  et  al . Sup. 
Ct. N. J. Certiorari denied. Reported below: 66 N. J. 
541, 334 A. 2d 8.

No. 74-1423. Cusumano  et  al . v . Ratchford  et  al . 
C. A. 8th Cir. Certiorari denied. Reported below: 507 
F. 2d 980.

No. 74-1424. Ashdow n  et  al . v . Unite d  States . 
C. A. 5th Cir. Certiorari denied. Reported below: 509 
F. 2d 793.

No. 74-1431. Mills  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 505 F. 2d 733.

No. 74-1433. Tele vision  Recep tion  Corp . v . Com -
monwealt h Cable  Co . C. A. 6th Cir. Certiorari 
denied. Reported below: 510 F. 2d 973.
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No. 74-1436. White  et  al . v . Securities  and  Ex -
change  Commis si on . C. A. 2d Cir. Certiorari denied. 
Reported below: 511 F. 2d 1217.

No. 74-1437. Roelof s et  al . v . United  States . 
C. A. 5th Cir. Certiorari denied. Reported below: 501 
F. 2d 87.

No. 74-1438. Associat ed Electric  Coopera tiv e , 
Inc . v. Secre tary  of  the  Interior  et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 165 U. S. App. 
D. C. 344, 507 F. 2d 1167.

No. 74-1441. Contra  Costa  County  Water  Dis -
trict  v. United  Stat es . Ct. Cl. Certiorari denied. 
Reported below: 207 Ct. Cl. 1061, 513 F. 2d 638.

No. 74^1442. Peterson  v . Mathews , Secre tary  of  
Health , Education , and  Welfar e , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 508 F. 2d 45.

No. 74-1443. Oil , Chemic al  & Atomic  Workers  
Internati onal  Union , AFL-CIO, et  al . v . Dunlo p , 
Secre tary  of  Labor , et  al . C. A. 3d Cir. Certiorari 
denied. Reported below: 506 F. 2d 385.

No. 74—1447. Raines  v . American  Mail  Line , Ltd . 
C. A. 9th Cir. Certiorari denied.

No. 74-1448. Harris  et  al . v . Presb ytery  of  South -
east  Iowa . Sup. Ct. Iowa. Certiorari denied. Re-
ported below: 226 N. W. 2d 232.

No. 74-1449. Harvey  v . Unite d  Stat es . C. A. 7th 
Cir. Certiorari denied. Reported below: 513 F. 2d 635.

No. 74-1450. Goeltz  v . Unite d  State s ; and
No. 74r-6571. Bray  et  al . v . Unite d  Stat es . C. A. 

10th Cir. Certiorari denied. Reported below: 513 F. 
2d 193.
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No. 74-1453. News pap er  & Periodi cal  Driver s & 
Help ers  Union , Local  921, Internati onal  Brother -
hood  of  Teams ters , Chauff eurs , Warehous eme n  & 
Help ers  of  Amer ica  v . National  Labor  Relat ions  
Board  et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 509 F. 2d 99.

No. 74-1454. Akers  v . Secret ary  of  the  Interior  
et  al . C. A. 9th Cir. Certiorari denied. Reported be-
low : 499 F. 2d 44.

No. 74-1456. Ianni ello  v . New  York . Ct. App. 
N. Y. Certiorari denied. Reported below: 36 N. Y. 2d 
137, 325 N. E. 2d 146.

No. 74-1457. Sumitomo  Forestr y Co ., Ltd ., of  
Japa n  v . Thurs ton  County , Wash ingto n . C. A. 9th 
Cir. Certiorari denied. Reported below: 504 F. 2d 604.

No. 74—1462. Rex  Chainbelt , Inc . v . Harco  Prod -
ucts , Inc ., dba  DFC Co. C. A. 9th Cir. Certiorari 
denied. Reported below: 512 F. 2d 993.

No. 74-1463. Ross v. Unite d  States  Attorney ’s  Of -
fic e for  the  Central  Dist rict  of  Calif ornia . C. A. 
9th Cir. Certiorari denied. Reported below: 511 F. 2d 
524.

No. 74r-1464. Edge , Adminis trator  v . Union  Medi -
cal  Center , Inc . C. A. D. C. Cir, Certiorari denied. 
Reported below: 159 U. S. App. D. C. 342, 487 F. 2d 
1213.

No. 74-1466. Rahmin g  v . Flori da . Dist. Ct. App. 
Fla., 4th Dist. Certiorari denied. Reported below: 299 
So. 2d 169.

No. 74-1472. Pass arel la  v . North  Carolina . Ct. 
App. N. C. Certiorari denied. Reported below: 23 N. C. 
App. 522, 209 S. E. 2d 406.
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No. 74-1473. Nazare no  et  al . v . Levi , Attor ney  
General . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 168 U. S. App. D. C. 22, 512 F. 2d 936.

No. 74-1474. Dickson  v . Dicks on . Ct. App. Wash. 
Certiorari denied. Reported below: 12 Wash. App. 2d 
183, 529 P. 2d 476.

No. 74—1479. Lee  v . Unit ed  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 519 F. 2d 1400.

No. 74-1480. Gerr y  v . Unite d  States ; and
No. 74-1531. Perr y v . Unite d States . C. A. 2d 

Cir. Certiorari denied. Reported below: 515 F. 2d 130.

No. 74-1483. Unite d  States  Steel  Corp . v . Rodgers  
et  al . C. A. 3d Cir. Certiorari denied. Reported be-
low: 508 F. 2d 152.

No. 74—1484. Quintana  v . New  Mexico . Ct. App. 
N. M. Certiorari denied. Reported below: 87 N. M. 
414, 534 P. 2d 1126.

No. 74-1489. Bullock , Comptroller  of  Public  Ac -
count s  of  Texas , et  al . v . Day  & Zimm erma nn , Inc ., 
et  al . Sup. Ct. Tex. Certiorari denied. Reported be-
low: 519 S. W. 2d 106.

No. 74r-1491. Tramunti  v . Unite d  States ;
No. 74-6295. Robinson  v . Unite d  State s ;
No. 74r-6296. Ware  v . Unite d  States ;
No. 74-6301. Spring er  v . Unite d  States ; and
No. 75-42. DiNapol i v . Unite d  States . C. A. 2d 

Cir. Certiorari denied. Reported below: 513 F. 2d 
1087.

No. 74-1494. Curry  v . United  Stat es . C. A. 4th 
Cir. Certiorari denied. Reported below: 512 F. 2d 
1299.
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No. 74-1495. Shefn er  v . Mathews , Secre tary  of  
Healt h , Educati on , and  Welf are . C. A. 8th Cir. 
Certiorari denied.

No. 74-1496. Local  203, Graphic  Arts  Interna -
tional  Union , AFU-CIO v . Coloni al  Press , Inc ., et  
al . C. A. 8th Cir. Certiorari denied. Reported below: 
509 F. 2d 850.

No. 74-1498. Willi ams  v . Sterrett , Judge . C. A. 
5th Cir. Certiorari denied. Reported below: 511 F. 2d 
1191.

No. 74—1500. Mc Cord  et  al . v . Unite d States . 
C. A. 7th Cir. Certiorari denied. Reported below: 509 
F. 2d 891.

No. 74-1502. Avnet , Inc . v . Federal  Trade  Com -
missi on . C. A. 7th Cir. Certiorari denied. Reported 
below: 511 F. 2d 70.

No. 74-1503. Keckeis en  v . Independent  School  
Dis trict  612, Glen wood , Minnes ota , et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 509 F. 2d 
1062.

No. 74-1504. Bagley  Produce , Inc . v . National  
Labor  Relati ons  Board . C. A. 7th Cir. Certiorari 
denied. Reported below: 510 F. 2d 975.

No. 74-1506. Fishe r  et  al . v . City  of  Syracuse  et  
al . App. Div., Sup. Ct. N. Y., 4th Jud. Dept. Certio-
rari denied. Reported below: 46 App. Div. 2d 216, 361 
N. Y. S. 2d 773.

No. 74^1525. Alumi num  Comp any  of  Americ a  et  
al . v. Woods  Expl oration  & Produc ing  Co ., Inc ., et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 509 
F. 2d 784.
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No. 74-1507. Mascuilli  v . Ameri can  Export  
Isbra ndts en  Lines , Inc ., et  al . C. A. 3d Cir. Certio-
rari denied. Reported below: 511 F. 2d 1394.

No. 74-1508. Elot  H. Raffe ty  Farms , Inc . v . 
Unite d  Stat es . C. A. 8th Cir. Certiorari denied. Re-
ported below: 511 F. 2d 1234.

No. 74-1512. Vitti tow  v. Kentucky . Ct. App. Ky. 
Certiorari denied.

No. 74-1513. Willi ams  v . Unite d Stat es . C. A. 
5th Cir. Certiorari denied. Reported below: 512 F. 2d 
1405.

No. 74-1514. Hess e v . Commis sio ner  of  Internal  
Reve nue . C. A. 3d Cir. Certiorari denied. Reported 
below: 511 F. 2d 1393.

No. 74—1519. St . Petersburg  Bank  & Trust  Co . v . 
United  States . C. A. 5th Cir. Certiorari denied. Re-
ported below: 503 F. 2d 1402.

No. 74-1523. Dodson  et  al . v . Ohio . Ct. App. 
Ohio, Cuyahoga County. Certiorari denied. Reported 
below: 43 Ohio App. 2d 31, 332 N. E. 2d 371.

No. 74—1524. Food  Drivers , Helpers  & Wareh ous e -
men  Empl oyees  of  Philadelphia  and  Vici nity , and  
Camden  and  Vici nity , New  Jerse y , Local  500, et  al . 
v. Fox Trans port  System  et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 511 F. 2d 1393.

No. 74r-1527. Goldinger  v . Boron  Oil  Co . C. A. 
3d Cir. Certiorari denied. Reported below: 511 F. 2d 
1393.

No. 74—1528. Botany  Indus tries , Inc ., et  al . v . 
First  National  Bank  of  Boston  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 511 F. 2d 1392.
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No. 74-1530. Goldb erg  et  al . v . Arrow  Electronics , 
Inc ., et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 512 F. 2d 1258.

No. 74-1532. Cocke  v . Cantor  et  al . C. A. 9th Cir. 
Certiorari denied.

No. 74-1533. St . Paul  Fire  & Marine  Insurance  
Co. v. Communi ty  Oil  Co ., Inc ., et  al . Cir. Ct. W. Va., 
Jefferson County. Certiorari denied.

No. 74—1534. William s v . Board  of  Education  of  
Union  Townshi p, Union  County . Super. Ct. N. J. 
Certiorari denied.

No. 74-1535. Albaugh  v . Mande l , Governor  of  
Maryland , et  al . C. A. D. C. Cir. Certiorari denied.

No. 74-1536. Bruno  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 511 F. 2d 
1396.

No. 74—1537. M. W. Zack  Metal  Co. v. Inte rna -
tional  Navig atio n  Corporation  of  Monrov ia . C. A. 
4th Cir. Certiorari denied. Reported below: 510 F. 2d 
451.

No. 74r-1545. Burge  v . Illi nois . App. Ct. Ill., 4th 
Dist. Certiorari denied. Reported below: 24 Ill. App. 
3d 258, 320 N. E. 2d 113.

No. 74H539. Watkins  v . Washi ngton , Mayor  of  
Washington , D. C., et  al . C. A. D. C. Cir. Certiorari 
denied. Reported below: 167 U. S. App. D. C. 166, 511 
F. 2d 404.

No. 74-1543. Daws on  v . Illinoi s . Sup. Ct. Ill. 
Certiorari denied. Reported below: 60 Ill. 2d 278, 326 
N. E. 2d 755.
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No. 74—1538. Wester  v . Alaska . Sup. Ct. Alaska. 
Certiorari denied. Reported below: 528 P. 2d 1179.

No. 74—1546. Finkle  v . New  Jersey . Sup. Ct. N. J. 
Certiorari denied. Reported below: 66 N. J. 139, 329 
A. 2d 65.

No. 74r-1547. Norris  v . Norris . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 74-1548. Old  Town  Yacht  Basin , Inc . v . City  
of  Alex andr ia . Sup. Ct. Va. Certiorari denied.

No. 74-1550. National  Associ ation  of  Regula tory  
Util ity  Commiss ioners  v . Federal  Communications  
Commis si on  et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 513 F. 2d 1142.

No. 74r-1551. Ross v. Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 511 F. 2d 757.

No. 74-1556. Vincen t  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 511 F. 2d 
1404.

No. 74-1557. Hogan  et  ux . v . Unite d  States . C. A. 
6th Cir. Certiorari denied. Reported below: 513 F. 2d 
170.

No. 74r-1558. Beck  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 511 F. 2d 997.

No. 74-1559. Linn  v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 513 F. 2d 925.

No. 74-1561. Decoto  Aircraft , Inc . v . National  
Labor  Relat ions  Board . C. A. 9th Cir. Certiorari 
denied. Reported below: 512 F. 2d 758.

No. 74-1562. Meretsk y v . Unite d  States . C. A. 
6th Cir. Certiorari denied.
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No. 74-1564. Bernabei  v . Unit ed  States . C. A. 
6th Cir. Certiorari denied.

No. 74-1567. Bryan  v . Wainwri ght , Correcti ons  
Director . C. A. 5th Cir. Certiorari denied. Reported 
below: 511 F. 2d 644.

No. 74-1571. Sarullo  et  al . v . United  States . 
C. A. 6th Cir. Certiorari denied. Reported below: 510 
F. 2d 1174.

No. 74-1572. Buitro n  et  al . v . Texas . Ct. Crim. 
App. Tex. Certiorari denied. Reported below: 519 
S. W. 2d 467.

No. 74—1575. Richardson  Indepe ndent  School  
Distr ict  v . Unite d  States . C. A. 5th Cir. Certiorari 
denied. Reported below: 512 F. 2d 896.

No. 74—1576. Cueni  v. Florida . Dist. Ct. App. Fla., 
1st Dist. Certiorari denied. Reported below: 303 So. 
2d 411.

No. 7A-1577. Bias  et  al . v . Ohio . Ct. App. Ohio, 
Cuyahoga County. Certiorari denied.

No. 74r-1579. Stas zcuk  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 517 F. 2d 53.

No. 74kl580. Lobo  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 516 F. 2d 883.

No. 74r-1583. Napper  et  ux . v . Anderson , Henle y , 
Shields , Bradford  & Pritch ard  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 500 F. 2d 634 and 
507 F. 2d 723.

No. 74r-1584. Hampton , Execu trix  v . United  States . 
Ct. Cl. Certiorari denied. Reported below: 206 Ct. 
Cl. 422, 513 F. 2d 1234.
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No. 74-1587. Gonzalez  et  al . v . Commerci al  In -
suranc e  Company  of  Newark , New  Jersey . C. A. 1st 
Cir. Certiorari denied. Reported below: 512 F. 2d 
1307.

No. 74—1588. Ford  Motor  Credi t  Co . v . United  
States . C. A. 5th Cir. Certiorari denied. Reported 
below: 476 F. 2d 960 and 509 F. 2d 1324.

No. 74-1591. Willi ams  v . Nichols  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 510 F. 2d 
1406.

No. 74-1592. Turco  v . Monroe  County  Bar  Ass n , 
of  New  York . App. Div., Sup. Ct. N. Y., 4th Jud. Dept. 
Certiorari denied. Reported below: 46 App. Div. 2d 
490, 363 N. Y. S. 2d 349.

No. 74-1593. Chevron  Internat ional  Oil  Co . v . 
Fairmon t  Shippi ng  Corp , et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 511 F. 2d 1252.

No. 74-1594. Diap ulse  Corporation  of  Americ a  v . 
Unite d  States . C. A. 2d Cir. Certiorari denied. Re-
ported below: 514 F. 2d 1097.

No. 74—1595. Brosten  v . Park  City , Illi nois . App. 
Ct. Ill., 2d Jud. Dist. Certiorari denied. Reported be-
low: 24 Ill. App. 3d 442, 321 N. E. 2d 15.

No. 74-1596. Cold  Creek  Land  & Cattle  Co . v . 
Jones  et  ux . C. A. 9th Cir. Certiorari denied.

No. 74-1597. Mass ey  et  al . v . Gulf  Oil  Corp . 
C. A. 5th Cir. Certiorari denied. Reported below: 508 
F. 2d 92.

No. 74—1598. Weary  et  al . v . Unite d  States . C. A. 
10th Cir. Certiorari denied. Reported below: 510 F. 
2d 435.
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No. 74-1603. Gold  v . Handel  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 513 F. 2d 624.

No. 74—1604. Illi nois  Federatio n of  Teach ers , 
AFT, AFL-CIO, et  al . v . Lindbe rg , Comptroller  of  
Illi nois , et  al . Sup. Ct. Ill. Certiorari denied. Re-
ported below: 60 Ill. 2d 266, 326 N. E. 2d 749.

No. 74^1610. Olsen  v . Goodman . Sup. Ct. Fla. 
Certiorari denied. Reported below: 305 So. 2d 753.

No. 74-1611. Unit ed  States  Trus t  Company  of  
New  York  v . FAS International , Inc . C. A. 2d Cir. 
Certiorari denied. Reported below: 511 F. 2d 1164.

No. 74-1615. King  Radio  Corp ., Inc . v . National  
Labor  Relati ons  Board . C. A. 10th Cir. Certiorari 
denied. Reported below: 510 F. 2d 1154.

No. 74-1616. Starnes  v . Penrod  Drilli ng  Co.; and
No. 74—1617. Johnson  v . Penrod  Drilli ng  Co . 

C. A. 5th Cir. Certiorari denied. Reported below: 510 
F. 2d 234.

No. 74-1626. Burton  v . Cascade  School  Dis trict  
Union  High  Schoo l  No. 5 et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 512 F. 2d 850.

No. 74H620. Sulliv an  v . Depa rtme nt  of  Socia l  
Services  of  the  City  of  New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 36 N. Y. 2d 766, 329 
N. E. 2d 670.

No. 74—1621. Lockett  v . Coleman  et  al . Sup. Ct. 
Ala. Certiorari denied. Reported below: 293 Ala. 613, 
308 So. 2d 689.

No. 74—1627. Brown , Receiver  v . Kentucky  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 513 
F. 2d 333.
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No. 74—1613. Pace , Sherif f  v . Squire . C. A. 4th 
Cir. Certiorari denied. Reported below: 516 F. 2d 240.

No. 74^1618. Cook  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 512 F. 2d 637.

No. 74-1630. Tita n  Group , Inc . v . Faggen . C. A. 
2d Cir. Certiorari denied. Reported below: 513 F. 2d 
234.

No. 74-1632. Mc Cole  et  al . v . Bidst rup  et  al . Ct. 
App. Wash. Certiorari denied.

No. 74—1634. Wiley  v . Pennsylvania  Super. Ct. 
Pa. Certiorari denied. Reported below: 229 Pa. Super. 
760, 325 A. 2d 629.

No. 74-1635. Heller  v . Dis trict  of  Colum bia  Court  
of  Appeal s  Committee  on  Admissi ons . Ct. App. D. C. 
Certiorari denied. Reported below: 333 A. 2d 401.

No. 74-1637. Griffith , Administratr ix  v . Canal  
Barge  Co ., Inc . ; and

No. 74r-1641. Canal  Barge  Co ., Inc . v . Griffith . 
C. A. 5th Cir. Certiorari denied. Reported below: 513 
F. 2d 911.

No. 74-1639. Mortga ge  Service s , Inc . v . Yarnell . 
C. A. 4th Cir. Certiorari denied. Reported below: 511 
F. 2d 1163.

No. 74-1640. Bethleh em  Steel  Corp . v . United  
States . Ct. Cl. Certiorari denied. Reported below: 
206 Ct. Cl. 122, 511 F. 2d 529.

No. 74r-1642. Anonymo us  J. et  al . v . Bar  Ass ocia -
tion  of  Erie  County  et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 515 F. 2d 435.

No. 74-1643. Appl eyard  et  al . v . Interstate  Com -
mer ce  Comm iss ion . C. A. 4th Cir. Certiorari denied. 
Reported below: 513 F. 2d 575.



ORDERS 841

423 U. S. October 6, 1975

No. 74-1649. Sostre  v. Festa , Jail  Supe rinten dent . 
C. A. 2d Cir. Certiorari denied. Reported below: 513 
F. 2d 1313.

No. 74-1651. Clark  et  al . v . Watchie  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 513 F. 2d 
994.

No. 74-1652. Woodcock  v . Amar al . C. A. 1st Cir. 
Certiorari denied. Reported below: 511 F. 2d 985.

No. 74-1653. Summa  Corp , et  al . v . Trans  World  
Airline s , Inc . Sup. Ct. Del. Certiorari denied. Re-
ported below: 336 A. 2d 572.

No. 74-1654. Alabama  Custom  Tape , Inc ., et  al . v . 
Fame  Publis hing  Co ., Inc ., et  al . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 507 F. 2d 667.

No. 74—1655. Mape s  et  al . v . Pan  American  World  
Airways , Inc ., et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 510 F. 2d 382.

No. 74—6158. Gardner  et  al . v . Luckey , Judge , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 500 
F. 2d 712.

No. 74-6228. Phillip s , aka  Davis  v . Hopper , War -
den . C. A. 5th Cir. Certiorari denied. Reported be-
low: 504 F. 2d 758.

No. 74-6246. Watson  v . Hopper , Warden . C. A. 5th 
Cir. Certiorari denied.

No. 74-6254. Pierc e  v . Cannon , Warden . C. A. 7th 
Cir. Certiorari denied. Reported below: 508 F. 2d 197.

No. 74-6294. Jones  v . Henders on , Warden . C. A. 
5th Cir. Certiorari denied. Reported below: 510 F. 
2d 382.
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No. 74—6289. Egger  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 509 F. 2d 745.

No. 74-6300. Caruth  v . Power  et  al ., Judges . C. A. 
7th Cir. Certiorari denied. Reported below: 515 F. 
2d 511.

No. 74—6304. Runge  v . Washi ngton . Sup. Ct. 
Wash. Certiorari denied.

No. 74—6306. Goldste in  v . United  States ;
No. 74-6352. Flores  v . United  State s ; and
No. 74-6354. Vavarigos  v . United  States . C. A. 2d 

Cir. Certiorari denied. Reported below: 513 F. 2d 
1191.

No. 74-6309. Nixon  v . Estel le , Correc tions  Di-
recto r . C. A. 5th Cir. Certiorari denied. Reported 
below: 504 F. 2d 758.

No. 74—6319. Maze  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 510 F. 2d 973.

No. 74—6320. Capuc hino  v . Este lle , Correc tions  
Director . C. A. 5th Cir. Certiorari denied. Reported 
below: 506 F. 2d 440.

No. 74—6323. Jordan  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 508 F. 2d 750.

No. 74-6324. Zsido  v . Unite d  States  ;
No. 74-6348. Cook  v . Unite d  State s ; and
No. 74—6431. Barclift  v . United  States . C. A. 9th 

Cir. Certiorari denied. Reported below: 514 F. 2d 
1073.

No. 74—6330. Hatch  v . Louis iana . Sup. Ct. La. 
Certiorari denied. Reported below: 305 So. 2d 497.

No. 74-6334. Pritchar d v . United  States . C. A. 
7th Cir. Certiorari denied. Reported below: 513 F. 
2d 634.
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No. 74-6336. Warner  v . United  States . Ct. Cl. 
Certiorari denied. Reported below: 207 Ct. Cl. 1061, 
506 F. 2d 1406.

No. 74—6337. Evans  v . Oregon . Ct. App. Ore. 
Certiorari denied. Reported below: 19 Ore. App. 345, 
527 P. 2d 731.

No. 74—6342. Sulli van  v . Unite d  Stat es  Board  of  
Parole . C. A. 10th Cir. Certiorari denied.

No. 74-6370. Etheridge  v . Unite d  States . C. A. 
2d Cir. Certiorari denied. Reported below: 512 F. 2d 
1249.

No. 74-6375. Senk  v . Brier ley , Correcti onal  Su -
per inte ndent . C. A. 3d Cir. Certiorari denied. Re-
ported below: 511 F. 2d 1396.

No. 74-6376. Mann  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 511 F. 2d 1394.

No. 74-6378. Gwynn  v . Direct or , Patuxent  Insti -
tution , et  al . Ct. App. Md. Certiorari denied.

No. 74—6380. Tully  v . United  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 511 F. 2d 1395.

No. 74-6381. Daras  v . Walker . C. A. 9th Cir. 
Certiorari denied.

No. 74-6382. Ortiz  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 513 F. 2d 198.

No. 74-6387. Wilder  v . Arizona . Ct. App. Ariz. 
Certiorari denied. Reported below: 22 Ariz. App. 541, 
529 P. 2d 253.

No. 74-6417. Fiel ds  v . Illi nois . Sup. Ct. Ill. Cer-
tiorari denied. Reported below: 59 Ill. 2d 516, 322 N. E. 
2d 33.
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No. 74—6389. Wood  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 511 F. 2d 1399.

No. 74-6391. Mele ndrez  v . Unite d  States . C. A. 
9th Cir. Certiorari denied.

No. 74—6394. Rowell  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 512 F. 2d 766.

No. 74-6402. Thoma s  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 489 F. 2d 664.

No. 74-6403. Strat ton  v . Sigle r  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 513 F. 2d 632.

No. 74-6407. Grummel  v . United  States ;
No. 74-6628. Rifai  v . Unite d  States ; and
No. 75-5146. Bresol in  v . Unite d  States . C. A. 9th 

Cir. Certiorari denied.

No. 74—6418. Watson  v . Illinois . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 23 Ill. App. 
3d 956, 320 N. E. 2d 360.

No. 74-6420. Wetzel  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 514 F. 2d 175.

No. 74-6422. Scott  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 511 F. 2d 
1404.

No. 74-6423. Robbins  v . Unite d  Stat es . C. A. 4th 
Cir. Certiorari denied. Reported below: 510 F. 2d 967.

No. 74—6424. Drumm ond  v . United  States . C. A. 
2d Cir. Certiorari denied. Reported below: 511 F. 2d 
1049.

No. 74-6428. Coyle  v . Pennsy lvania . Sup. Ct. Pa. 
Certiorari denied. Reported below: 460 Pa. 234, 332 
A. 2d 442.
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No. 74-6425. Haskins  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 513 F. 2d 624.

No. 74-6429. Archer  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 498 F. 2d 
1398.

No. 74—6430. Villanueva  v . Unit ed  States . C. A. 
5th Cir. Certiorari denied. Reported below: 511 F. 2d 
1191.

No. 74-6435. Brown  et  al . v . Unite d  States . C. A. 
4th Cir. Certiorari denied.

No. 74^6437. Swallow  v . United  States . C. A. 
10th Cir. Certiorari denied. Reported below: 511 F. 
2d 514.

No. 74-6440. Pearson  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 508 F. 2d 595.

No. 74—6443. Tripkovich  v . Illinoi s . App. Ct. Ill., 
1st Dist. Certiorari denied. Reported below: 22 Ill. 
App. 3d 719, 318 N. E. 2d 60.

No. 74-6445. Gaskins  v . Virginia . Sup. Ct. Va. 
Certiorari denied.

No. 74-6446. Sims  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 514 F. 2d 147.

No. 74—6447. Winfre e  v . Unite d  Stat es . C. A. 4th 
Cir. Certiorari denied. Reported below: 519 F. 2d 
1400.

No. 74-6454. Kerr  v . United  States . C. A. D. C. 
Cir. Certiorari denied. Reported below: 166 U. S. App. 
D. C. 205, 509 F. 2d 538.

No. 74-6472. Herm an  v . Unit ed  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 509 F. 2d 601.



846 OCTOBER TERM, 1975

October 6, 1975 423 U. S.

No. 74—6455. Flores  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 509 F. 2d 
574.

No. 74-6458. Shadd  v . Hogan , Warden . C. A. 3d 
Cir. Certiorari denied. Reported below: 511 F. 2d 
1396.

No. 74-6461. Strickland  v . United  Stat es . Ct. 
App. D. C. Certiorari denied. Reported below: 332 A. 
2d 746.

No. 74-6465. Moore  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 510 F. 2d 
1020.

No. 74-6466. Town send  v . Connecticut . Sup. Ct. 
Conn. Certiorari denied. Reported below: 167 Conn. 
539, 356 A. 2d 125.

No. 74-6467. Towns  v . United  Stat es . C. A. 6th
Cir. Certiorari denied. Reported below: 512 F. 2d
1057.

No. 74—6474. Solven  v . Unite d  States . C. A. 8th
Cir. Certiorari denied. Reported below: 512 F. 2d
1059.

No. 74-6476. Garrett  v . Georgia . Ct. App. Ga. 
Certiorari denied. Reported below: 133 Ga. App. 564, 
211 S. E. 2d 584.

No. 74-6477. Poindext er  et  al . v . Woods on  et  al . 
C. A. 10th Cir. Certiorari denied. Reported below: 510 
F. 2d 464.

No. 74—6479. Holland  v . United  States . C. A. 5th 
Cir. Certiorari denied.

No. 74-6493. Ward  v . New  York . App. Div., Sup.
Ct. N. Y., 1st Jud. Dept. Certiorari denied.
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No. 74-6483. Piper  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 511 F. 2d 
1401.

No. 74—6486. Mitchel l  v . United  Stat es . C. A. 
6th Cir. Certiorari denied. Reported below: 514 F. 2d 
758.

No. 74—6489. Guajardo  et  al . v . United  Stat es . 
C. A. 5th Cir. Certiorari denied. Reported below: 508 
F. 2d 1093.

No. 74-6490. Gordon  v . Commi ssi oner , Empl oy -
ment  Securit y Departm ent  of  Washington . Ct. 
App. Wash. Certiorari denied.

No. 74—6494. James  v . Johns on , Correctional  Su -
peri ntend ent , et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 511 F. 2d 1396.

No. 74-6495. Magee  v . Unite d State s Distr ict  
Court  for  the  Central  Dis trict  of  California . 
C. A. 9th Cir. Certiorari denied.

No. 74—6496. Bazua  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied.

No. 74-6497. Shea  v . Unite d State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 508 F. 2d 82.

No. 74-6501. Lira  v . Unite d  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 515 F. 2d 68.

No. 74-6504. Woods  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 511 F. 2d 
1401.

No. 74—6506. Craven  v . Superi ntende nt , Calif or -
nia  Correction al  Insti tution . C. A. 9th Cir. Cer-
tiorari denied.
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No. 74-6505. Spirn  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 511 F. 2d 1391.

No. 74-6507. Davids on  v . Estelle , Correc tions  
Direct or . C. A. 5th Cir. Certiorari denied. Reported 
below: 509 F. 2d 574.

No. 74-6508. Anderson  v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 510 F. 2d 
1405.

No. 74-6509. Russell  v . Cooper , Warden . Sup. Ct. 
S. C. Certiorari denied. Reported below: 263 S. C. 
526, 211 S. E. 2d 655.

No. 74-6510. Ray  v . Oklaho ma  et  al . C. A. 10th 
Cir. Certiorari denied.

No. 74-6511. James  v . Mis si ss ippi . Sup. Ct. Miss. 
Certiorari denied. Reported below: 307 So. 2d 549.

No. 74k6512. Fleming  v . R. I. G. H. T. Corp , et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 511 
F. 2d 1393.

No. 74-6513. Ramirez  v . Unit ed  Stat es . C. A. 9th 
Cir. Certiorari denied.

No. 74-6514. Hunt  v . Mathews , Secret ary  of  
Health , Education , and  Welfare . C. A. 9th Cir. 
Certiorari denied.

No. 74—6515. Kenney  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 511 F. 2d 
1398.

No. 74-6516. Ward  v . Unite d States . C. A. 4th 
Cir. Certiorari denied. Reported below: 511 F. 2d 1399.

No. 74-6520. Turner  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 497 F. 2d 406.
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No. 74-6519. Fitzp atri ck  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied. Re-
ported below: 46 App. Div. 2d 739, 362 N. Y. S. 2d 438.

No. 74-6522. Rich  v . Califor nia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 74-6523. Wynn  v . Hopp er , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 510 F. 2d 383.

No. 74-6525. Jarboe  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 513 F. 2d 33.

No. 74-6527. Morris  v . Michi gan . Ct. App. Mich. 
Certiorari denied. Reported below: 57 Mich. App. 573, 
226 N. W. 2d 565.

No. 74k6528. Johnso n  v . Michi gan . Ct. App. Mich. 
Certiorari denied. Reported below: 58 Mich. App. 165, 
227 N. W. 2d 272.

No. 74-6529. Walke r  v . Calif ornia  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 511 F. 2d 
1024.

No. 74-6530. Parker  v . Michi gan . Sup. Ct. Mich. 
Certiorari denied. Reported below: 393 Mich. 531, 227 
N. W. 2d 775.

No. 74-6531. Mill er  et  al . v . Tennes see . Sup. Ct. 
Tenn. Certiorari denied. Reported below: 520 S. W. 
2d 729.

No. 74^6533. Muncaster  v . Bapti st , Dis trict  Di-
rector  of  Internal  Revenue , et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 507 F. 2d 1279.

No. 74r-6535. Kippers  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 511 F. 2d 
1401.
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No. 74-6526. Strat ton  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 512 F. 2d 1405.

No. 74—6534. Taylor  v . Califor nia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 74-6536. Pena -Ozuna  v . Unite d  State s . C. A. 
9th Cir. Certiorari denied. Reported below: 511 F. 2d 
1106.

No. 74-6537. Van  Horn  v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Reported below: 508 F. 2d 
666.

No. 74-6538. Mille r  v . Ford , Pres ident  of  the  
United  States , et  al . C. A. 9th Cir. Certiorari denied.

No. 74—6539. O’Clair  v . United  States . C. A. 1st 
Cir. Certiorari denied.

No. 74-6540. Manzo  v . Califor nia . Ct. App. Cal., 
5th App. Dist. Certiorari denied.

No. 74—6541. Shadd  v . Firema n ’s Fund  Insurance  
Co. C. A. 3d Cir. Certiorari denied. Reported below: 
511 F. 2d 1393.

No. 74-6542. Shadd  v . Unite d Stat es . C. A. 3d 
Cir. Certiorari denied. Reported below: 511 F. 2d 
1396.

No. 74—6543. Boruski  v . Stewart  et  al . C. A. 2d 
Cir. Certiorari denied.

No. 74—6544. Gubins  v . Califor nia . Sup. Ct. Cal. 
Certiorari denied.

No. 74—6545. Patrick  v . Indiana . Ct. App. Ind. 
Certiorari denied. Reported below: ----  Ind. App ---- ,
315 N. E. 2d 382.

No. 74—6549. Lozano  v . Unit ed  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 511 F. 2d 1.
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No. 74-6548. Ratte ree , aka  Lestee  v . United  
States . C. A. 3d Cir. Certiorari denied. Reported 
below: 511 F. 2d 1395.

No. 74-6550. Berm an  v . Unite d  States ; and
No. 74-6662. Quattrochi  v . United  States . C. A. 

5th Cir. Certiorari denied. Reported below: 511 F. 2d 
1401.

No. 74-6552. Green  v . South  Caroli na . C. A. 4th 
Cir. Certiorari denied.

No. 74-6554. Jackson  v . Unite d  States . Ct. App. 
D. C. Certiorari denied. Reported below: 329 A. 2d 
782.

No. 74-6555. Hafner  v . Connect icut . Sup. Ct. 
Conn. Certiorari denied. Reported below: 168 Conn. 
230, 362 A. 2d 925.

No. 74-6556. Brew ton  v . Oregon . Ct. App. Ore. 
Certiorari denied. Reported below: 19 Ore. App. 899, 
529 P. 2d 967.

No. 74-6558. Jones  v . United  State s . C. A. 7th 
Cir. Certiorari denied. Reported below: 513 F. 2d 635.

No. 74—6559. Summers  et  al . v . United  States  et  
al . C. A. 8th Cir. Certiorari denied. Reported be-
low: 510 F. 2d 123.

No. 74-6562. Robert s v . Florida . Dist. Ct. App. 
Fla., 4th Dist. Certiorari denied. Reported below: 298 
So. 2d 593.

No. 74-6564. Burke  v . Mc Carthy , Men ’s Colony  
Superi ntendent . C. A. 9th Cir. Certiorari denied.

No. 74-6566. Jordan  v . Johns on , Correc tions  Di-
rect or , et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 513 F. 2d 631.
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No. 74-6565. Jordan  v . Dill ey  et  al . C. A. 6th 
Cir. Certiorari denied.

No. 74-6567. Stejs kal  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 74-6569. Hammond  v . Calif ornia . Ct. App. 
Cal., 4th App. Dist. Certiorari denied.

No. 74-6570. Flores -Arias  v . Unit ed  States . C. A. 
9th Cir. Certiorari denied.

No. 74-6572. Quiñone s  v . United  States . C. A. 1st 
Cir. Certiorari denied. Reported below: 516 F. 2d 1309.

No. 74-6573. Martz  v . Alabama . C. A. 5th Cir. 
Certiorari denied.

No. 74—6574. Leach  v . Unit ed  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 515 F. 2d 505.

No. 74-6575. Pettis  v . Wyrick , Warden . C. A. 
8th Cir. Certiorari denied.

No. 74-6576. Duren  v . Unit ed  Stat es . C. A. 7th 
Cir. Certiorari denied. Reported below: 513 F. 2d 634.

No. 74—6578. Taylor  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 35 N. Y. 2d 483, 
323 N. E. 2d 685.

No. 74-6580. Swis t  v . Estel le , Correct ions  Di-
rector , et  al . C. A. 5th Cir. Certiorari denied.

No. 74-6581. Bissonette  v . Florida . Dist. Ct. App. 
Fla., 4th Dist. Certiorari denied. Reported below: 307 
So. 2d 222.

No. 74-6583. Mathis  v . Unite d  States ; and
No. 74-6651. Lynch  v . United  States . C. A. 4th 

Cir. Certiorari denied. Reported below: 529 F. 2d 518.
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No. 74-6584. Lipsman  v . Giardin o  et  al . C. A. 2d 
Cir. Certiorari denied.

No. 74—6585. Birkla  v . Indiana . Sup. Ct. Ind. 
Certiorari denied. Reported below: 263 Ind. 37, 323 
N. E. 2d 645.

No. 74-6586. Bridg es  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 513 F. 2d 635.

No. 74-6587. Powell  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 513 F. 2d 
1249.

No. 74-6589. Shaw  v . Estelle , Correc tions  Direc -
tor . C. A. 5th Cir. Certiorari denied. Reported be-
low: 510 F. 2d 383.

No. 74-6590. Dumas  v . Patterson , Correcti onal  
Superi ntendent . C. A. 2d Cir. Certiorari denied.

No. 74-6591. Jost  v . Griggs , Institut ion  Super -
intende nt . C. A. 9th Cir. Certiorari denied.

No. 74—6594. Ponce -Martinez  v . United  Stat es .
C. A. 9th Cir. Certiorari denied.

No. 74-6595. Postel  v . Estel le , Corrections  Di-
rector . C. A. 5th Cir. Certiorari denied. Reported 
below: 508 F. 2d 679.

No. 74^6597. Ville gas  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 512 F. 2d 491.

No. 74-6598. Brown  v . Cass cle s , Correction al  Su -
perin tendent . C. A. 2d Cir. Certiorari denied.

No. 74-6599. Glenn  v . New  York . C. A. 2d Cir. 
Certiorari denied.

No. 74k6606. Welter  v . Gray . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 513 F. 2d 635.
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No. 74k6600. Theriault  v . Pittm an , Chief  Judge , 
U. S. Dis trict  Court , et  al . C. A. 5th Cir. Certio-
rari denied.

No. 74-6601. Will iams  v . Patte rso n , Warde n . 
C. A. 2d Cir. Certiorari denied. Reported below: 515 
F. 2d 505.

No. 74-6602. Polanco  v . Este lle , Corrections  Di-
rector . C. A. 5th Cir. Certiorari denied. Reported 
below: 507 F. 2d 81.

No. 74-6603. Nieto  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 510 F. 2d 
1118.

No. 74-6604. Donovan  v . Mc Carthy , Men ’s Col -
ony  Superi nten dent , et  al . Super. Ct. Cal., County 
of San Luis Obispo. Certiorari denied.

No. 74-6605. Laaman  v . New  Hamps hire . Sup. 
Ct. N. H. Certiorari denied. Reported below: 114 
N. H. 794, 331 A. 2d 354.

No. 74-6607. Porter  v . United  States . C. A. 4th 
Cir. Certiorari denied.

No. 74-6608. Kirnon  v . Government  of  the  Vir -
gin  Islands . C. A. 3d Cir. Certiorari denied. Re-
ported below: 513 F. 2d 625.

No. 74-6610. White  v . Ohio . Sup. Ct. Ohio. Cer-
tiorari denied.

No. 74—6612. Fernandez  v . Levin e , Indus tri al  
Commiss ioner  of  New  York . App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied.

No. 74-6613. Nowak  v . United  Stat es . C. A. 3d 
Cir. Certiorari denied. Reported below: 515 F. 2d 507.
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No. 74—6614. Friese n  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 74-6615. Monteer  v . Unite d  States . C. A. 
8th Cir. Certiorari denied. Reported below: 512 F. 
2d 1047.

No. 74-6616. Falk  v . Carter  et  al . C. A. 9th Cir. 
Certiorari denied.

No. 74-6617. Kirvelai tis  v . Gray , Correct ional  
Superi ntende nt . C. A. 6th Cir. Certiorari denied. 
Reported below: 513 F. 2d 213.

No. 74-6618. Guthri e  v . Ault , Warden . C. A. 5th 
Cir. Certiorari denied.

No. 74-6619. Brice  v . Colli ns , Warden . C. A. 4th 
Cir. Certiorari denied.

No. 74-6620. Clemons  v . Connecticut . Sup. Ct. 
Conn. Certiorari denied.

No. 74-6623. Daws on  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 516 F. 2d 796.

No. 74k6625. Marxua ch  v . Unite d  States . C. A. 
1st Cir. Certiorari denied. Reported below: 515 F. 2d 
503.

No. 74-6626. Mc Intire  v . Washi ngton ; and
No. 74—6627. Manly  v . Washi ngton . Sup. Ct. 

Wash. Certiorari denied. Reported below: 85 Wash. 
2d 120, 530 P. 2d 306.

No. 74—6630. Vasque z v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 510 F. 2d 546.

No. 74—6633. Warren  et  al . v . Norman  Realt y  Co. 
et  al . C. A. 8th Cir. Certiorari denied. Reported be-
low: 513 F. 2d 730,
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No. 74-6631. Farme r  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 74-6634. Baker , aka  William s v . Michiga n . 
Sup. Ct. Mich. Certiorari denied. Reported below: 
394 Mich. 764.

No. 74-6635. Martin  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 517 F. 2d 906.

No. 74-6636. Eagan , aka  Griff ith  v . Unite d  States . 
C. A. 8th Cir. Certiorari denied. Reported below: 516 
F. 2d 1392.

No. 74-6637. Jackson  v . Maryland . Ct. Sp. App. 
Md. Certiorari denied.

No. 74—6638. Smith  v . Montanye , Correcti onal  
Sup erint ende nt . C. A. 2d Cir. Certiorari denied. 
Reported below: 505 F. 2d 1355.

No. 74-6639. Jime ns  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 516 F. 2d 897.

No. 74-6640. Wright  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 35 N. Y. 2d 944, 
324 N. E. 2d 550.

No. 74-6641. Wokojance  v. Mathew s , Secre tary  
of  Healt h , Education , and  Welf are . C. A. 6th Cir. 
Certiorari denied. Reported below: 513 F. 2d 210.

No. 74—6644. Mc Kendrick  v , Unite d Stat es . 
C. A. 3d Cir. Certiorari denied. Reported below: 515 
F. 2d 507.

No. 74-6645. Epperson  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied.

No. 74—6646. Tweed  v . Oregon . Ct. App. Ore. 
Certiorari denied.
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No. 74-6648. Vancier  v . United  Stat es . C. A. 2d 
Cir. Certiorari denied. Reported below: 515 F. 2d 
1378.

No. 74-6649. Corum  v . Delawar e Superior  Court . 
C. A. 3d Cir. Certiorari denied.

No. 74-6650. Medina  v . Hogan , Warden , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 511 
F. 2d 1401.

No. 74-6652. Glover  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 514 F. 2d 390.

No. 74-6654. Du Barr  v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied.

No. 74-6655. Cunha  v . Brewer , Warde n . C. A. 
8th Cir. Certiorari denied. Reported below: 511 F. 
2d 894.

No. 74-6656. Farmer  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied.

No. 74-6657. Ingle  v . Pogue , Warden . C. A. 9th 
Cir. Certiorari denied.

No. 74—6658. Goff  et  al . v . United  State s . C. A. 
5th Cir. Certiorari denied. Reported below: 509 F. 
2d 825.

No. 74-6659. Hornia k  v . Unit ed  Stat es . C. A. 3d 
Cir. Certiorari denied. Reported below: 515 F. 2d 507.

No. 74-6660. Vaughn  v . Alabama . Sup. Ct. Ala. 
Certiorari denied. Reported below: 293 Ala. 365, 304 
So. 2d 6.

No. 74-6667. Johnson  v . Wainw right , Correc -
tions  Direc tor . C. A. 5th Cir. Certiorari denied. 
Reported below: 508 F. 2d 840.
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No. 74-6663. Swanson  v . Estel le , Correc tions  
Direct or . C. A. 5th Cir. Certiorari denied.

No. 74—6664. Latham  v . New  York ; and
No. 74-6669. Talley  v . New  York . App. Div., 

Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 74-6665. Tubbs  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 513 F. 2d 636.

No. 74-6668. Clemons  v . Kubena  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 510 F. 2d 
1405.

No. 74-6671. Johnson  v . Henderson , Warden . 
Sup. Ct. La. Certiorari denied. Reported below: 312 
So. 2d 341.

No. 74—6672. Shannon  v . United  Stat es . C. A. 
10th Cir. Certiorari denied.

No. 74-6674. Gazal  v . United  States ;
No. 74-6683. Conti  et  al . v . Unite d  State s ; and
No. 74—6686. Jose ph  v . Unite d  States . C. A. 3d 

Cir. Certiorari denied. Reported below: 515 F. 2d 29 
and 49.

No. 74-6675. Armo ur  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 515 F. 2d 507.

No. 74-6676. Roynic a  v . Alabam a . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 54 Ala. App. 
436, 309 So. 2d 475.

No. 74-6677. Stebbi ns  v . D. C. Transi t  Syste m , 
Inc ., et  al . Ct. App. D. C. Certiorari denied.

No. 74-6678. Will iams  v . New  York . Sup. Ct. 
N. Y., Kings County. Certiorari denied.

No. 74-6680. Goodman  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 511 F. 2d 706.
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No. 74k6679. Kaye  v . Unite d  States . Ct. Cl. Cer-
tiorari denied. Reported below: 207 Ct. Cl. 106, 513 F. 
2d 638.

No. 74-6681. Graves  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 511 F. 2d 
1191.

No. 74—6685. Johnson  v . Unite d  Stat es . C. A. 
8th Cir. Certiorari denied. Reported below: 516 F. 2d 
209.

No. 74-6687. Hutcherson  v . Unite d  States . C. A. 
6th Cir. Certiorari denied. Reported below: 513 F. 2d 
633.

No. 74k6688. Birch  v . Henderson , Correcti onal  
Super intendent . C. A. 2d Cir. Certiorari denied.

No. 74-6689. Allre d v . Alabama . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 55 Ala. App. 
74, 313 So. 2d 195.

No. 74-6690. Stewar t  et  al . v . Arkansas . Sup. 
Ct. Ark. Certiorari denied. Reported below: 257 Ark. 
753, 519 S. W. 2d 733.

No. 74-6693. Mc Cormick  v . Lilly  et  ux . C. A. 
10th Cir. Certiorari denied.

No. 74-6694. Clemons  v . India na . Ct. App. Ind. 
Certiorari denied. Reported below: ---- Ind. App.----- , 
317 N. E. 2d 859.

No. 74-6695. Blank  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 513 F. 2d 625.

No. 74—6696. Mc Cray  v . Sullivan , Corrections  
Commi ssi oner . C. A. 5th Cir. Certiorari denied. Re-
ported below: 509 F. 2d 1332.
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No. 74-6698. Tother ow  v . Tennes see . Ct. Crim. 
App. Tenn. Certiorari denied. Reported below: 539 
S. W. 2d 812.

No. 74-6700. Mc Cullom  v . United  States . C. A. 
8th Cir. Certiorari denied.

No. 74—6702. White  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 515 F. 2d 507.

No. 74—6703. Butler  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 74-6704. Moss v. Massac husetts . Ct. App. 
Mass. Certiorari denied. Reported below: — Mass. 
App. ---- , 323 N. E. 2d 748.

No. 74-6705. Peres -Grisalez  v . United  States . 
C. A. 4th Cir. Certiorari denied. Reported below: 519 
F. 2d 1400.

No. 74-6706. Burrows  et  al . v . Unite d Stat es . 
C. A. 9th Cir. Certiorari denied.

No. 74-6707. Bower ski , aka  Bonaf onti  v . United  
States . C. A. 5th Cir. Certiorari denied. Reported 
below: 514 F. 2d 1071.

No. 74—6708. Lerm a  v . Estel le , Correc tions  Di-
rector  C. A. 5th Cir. Certiorari denied. Reported 
below: 511 F. 2d 1190.

No. 74—6710. Cole , aka  Pride  v . Calif ornia . Sup. 
Ct. Cal. Certiorari denied. Reported below: 13 Cal. 
3d 749, 532 P. 2d 857.

No. 74^6711. Kopa s et  ux . v . Commis sio ner  of  
Internal  Reve nue . C. A. 6th Cir. Certiorari denied.

No. 74-6712. Brasc o v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 516 F. 2d 816.
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No. 74-6714. Marches ani  et  al . v . United  States . 
C. A. 6th Cir. Certiorari denied. Reported below: 496 
F. 2d 527.

No. 74—6721. Duffy  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 36 N. Y. 2d 857, 
331 N. E. 2d 695.

No. 74r-6722. Moore  v . West  Virgi nia . Sup. Ct. 
App. W. Va. Certiorari denied.

No. 74-6724. Montano -Sevilla  v . Immigr ation  and  
Naturali zati on  Serv ice . C. A. 9th Cir. Certiorari 
denied.

No. 74-6725. Mc Ginness  v . United  Stat es . C. A. 
4th Cir. Certiorari denied.

No. 74-6726. Orbi z , aka  Llaca  v . Unite d  States . 
C. A. 1st Cir. Certiorari denied. Reported below: 513 
F. 2d 816.

No. 74-6727. Epperso n v . Schoenberger  et  al . 
C. A. 5th Cir. Certiorari denied.

No. 74-6728. Knigh t  v . Unite d  States . C. A. 1st 
Cir. Certiorari denied. Reported below: 515 F. 2d 503.

No. 74-6729. Thornton  v . Louis iana . Sup. Ct. La. 
Certiorari denied. Reported below: 309 So. 2d 266.

No. 74-6730. Gardner  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 516 F. 2d 334.

No. 74-6732. Resni ck  v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 508 F. 2d 799.

No. 74-6739. Raitp ort  v . Ballard  et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 511 F. 2d 
1395.
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No. 74-6737. Luna  v . Este lle , Correct ions  Direc -
tor . C. A. 5th Cir. Certiorari denied.

No. 74-6741. Pipki n , aka  Patman  v . United  State s .
C. A. 10th Cir. Certiorari denied.

No. 74-6745. Adams  v . Stone , Correcti onal  Super -
intende nt . Sup. Ct. Cal. Certiorari denied.

No. 74-6746. Luckey  v . Webber . Ct. App. Wash. 
Certiorari denied.

No. 74-6748. Fair  v . City  of  Tampa  et  al . Sup. 
Ct. Fla. Certiorari denied. Reported below: 309 So. 
2d 5.

No. 74-6749. Becker  v . Alabama . Ct. Crim. App. 
Ala. Certiorari denied.

No. 74k6750. Dees  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 512 F. 2d 
1405.

No. 74-6751. Gardner  v . Unite d Stat es . C. A. 
10th Cir. Certiorari denied.

No. 74—6752. Marrer o  v . Unite d  Stat es . C. A. 7th 
Cir. Certiorari denied. Reported below: 516 F. 2d 12.

No. 74—6753. Bennett  v . Direct or  of  Internal  
Revenue  for  North  Carolin a  et  al . C. A. 4th Cir. 
Certiorari denied.

No. 74-6755. Emers on  v . Unite d  States . Ct. App. 
D. C. Certiorari denied.

No. 74k6756. Magee  v . Calif ornia  et  al . Sup. Ct. 
Cal. Certiorari denied.

No. 75-2. Brown  et  al . v . D. C. Trans it  Syste m , 
Inc ., et  al . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 173 U. S. App. D. C. 130, 523 F. 2d 725.
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No. 74-6757. Smith  v . Griggs , Instit ution  Super -
intendent . Sup. Ct. Cal. Certiorari denied.

No. 74-6759. Donner  v . Goodhart , Judge , et  al . 
C. A. 5th Cir. Certiorari denied.

No. 75-1. Windom  v . Unite d States . C. A. 5th 
Cir. Certiorari denied. Reported below: 510 F. 2d 989.

No. 75-5. Serra  v . United  States . C. A. 9th Cir. 
Certiorari denied.

No. 75-6. Durkee  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied.

No. 75-7. Great  Northern  Railw ay  Co . et  al . v . 
Pullman  Co . C. A. 7th Cir. Certiorari denied. Re-
ported below: 514 F. 2d 325.

No. 75-10. Anonymous  v . Associ ation  of  the  Bar  
of  the  City  of  New  York  et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 515 F. 2d 427.

No. 75-11. Northern  Califo rnia  Powe r  Agency  
v. Federal  Power  Commiss ion  et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 168 U. S. App. 
D. C. 288, 514 F. 2d 184.

No. 75-12. Air  East , Inc ., dba  Allegheny  Com -
muter , et  al . v. National  Transportati on  Safety  
Board  et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 512 F. 2d 1227.

No. 75-13. Fergus on  v . Alabama . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 55 Ala. App. 
135, 313 So. 2d 561.

No. 75-15. Univers al  Athletic  Sales  Co . v . Pin -
chock  et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 511 F. 2d 904.
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No. 75-8. De Land  v . Noon  et  al . C. A. 9th Cir. 
Certiorari denied.

No. 75-16. Hayes  Internati onal  Corp . v . Mc Lucas , 
Secre tary  of  the  Air  Force , et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 509 F. 2d 247.

No. 75-18. Huff man  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 518 F. 2d 80.

No. 75-20. Lewis  v . Tucson  Schoo l  Distr ict  No . 1 
et  al . Ct. App. Ariz. Certiorari denied. Reported 
below: 23 Ariz. App. 154, 531 P. 2d 199.

No. 75-23. Higgins  et  al . v . Vill age  of  Jean  La -
fit te  et  al . Ct. App. La., 4th Cir. Certiorari denied. 
Reported below: 306 So. 2d 79.

No. 75-24. Beauty -Style  Modernizers , Inc ., et  al . 
v. Federal  Trade  Commis sion ; and

No. 75-25. Jäkel  v . Federal  Trade  Commis sion . 
C. A. 3d Cir. Certiorari denied. Reported below: 513 
F. 2d 625.

No. 75-27. Grunin  v . Internati onal  House  of  
Pancakes , a  Divis ion  of  Internati onal  Industries , 
Inc . C. A. 8th Cir. Certiorari denied. Reported be-
low: 513 F. 2d 114.

No. 75-29. Aircraf t  & Heli cop ter  Leasi ng  & Sales , 
Inc . v. National  Labor  Relations  Board . C. A. 9th 
Cir. Certiorari denied.

No. 75-32. Sada  v . Onion  et  al . C. A. 5th Cir. 
Certiorari denied.

No. 75-43. First  National  Bank  & Trust  Com -
pan y  of  Vida lia , Georgia  v . Fidelity  Standa rd  Life  
Insurance  Co . et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 510 F. 2d 272.
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No. 75-33. Fire stone  Tire  & Rubber  Co . v . Griggs . 
C. A. 8th Cir. Certiorari denied. Reported below: 513 
F. 2d 851.

No. 75-39. Oliv e et  al . v . Unite d  States . C. A. 
7th Cir. Certiorari denied.

No. 75-40. O’Dell  et  al . v . School  Distri ct  of  
Indep endenc e , Mis sou ri . Sup. Ct. Mo. Certiorari 
denied. Reported below: 521 S. W. 2d 403.

No. 75-45. Tang  et  al . v . Craver  et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 513 F. 2d 626.

No. 75-47. Orr  v . Frank  R. Mac Neill  & Son , Inc . 
C. A. 5th Cir. Certiorari denied. Reported below: 511 
F. 2d 166.

No. 75-49. Sunset  Cove , Inc . v . Unite d  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 514 
F. 2d 1089.

No. 75-51. Chvost a  v . Townshi p of  Bainbridge , 
Ohio , et  al . Ct. App. Ohio, Geauga County. Certio-
rari denied.

No. 75-53. De Jesu s v . United  States . C. A. 1st 
Cir. Certiorari denied. Reported below: 520 F. 2d 298.

No. 75-54. Mount  et  vir  v . Sumner . C. A. 3d Cir. 
Certiorari denied. Reported below: 513 F. 2d 626.

No. 75-57. Manarite  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 516 F. 2d 896.

No. 75-61. Carr  v . Mercy  Hospi tal , Inc . C. A. 
5th Cir. Certiorari denied.

No. 75-65. Inglew ood  Resi dents ’ Protect ive  Ass n . 
v. City  of  Los  Angeles . Ct. App. Cal., 2d App. Dist. 
Certiorari denied.
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No. 75-64. Grind lay ’s Bank  (Uganda ), Ltd . v . 
J. Zeevi  & Sons , Ltd ., et  al . Ct. App. N. Y. Certio-
rari denied. Reported below: 37 N. Y. 2d 220, 333 N. E. 
2d 168.

No. 75-69. Journey  v . Arkansas . Sup. Ct. Ark. 
Certiorari denied. Reported below: 257 Ark. 1007, 521 
S. W. 2d 210.

No. 75-72. Fitch  et  ux . v . Unite d  States . C. A. 
6th Cir. Certiorari denied. Reported below: 513 F. 2d 
1013.

No. 75-75. Lucas  v . “Brinknes ” Schif fahrts  Ges . 
Franz  Lange  G. m . b . H. & Co., K. G., et  al . C. A. 3d 
Cir. Certiorari denied.

No. 75-77. Holly  v . Ohio  Edison  Co. Ct. App. 
Ohio, Ottawa County. Certiorari denied.

No. 75-78. Souza  et  al . v . Romer o . C. A. 9th Cir. 
Certiorari denied.

No. 75-79. Mead  et  ux . v . Nacey  et  al . Ct. App. 
Ariz. Certiorari denied. Reported below: 23 Ariz. App. 
121, 531 P. 2d 166.

No. 75-80. Litman  et  ux . v . Quarto  Mining  Co. 
Sup. Ct. Ohio. Certiorari denied. Reported below: 42 
Ohio St. 2d 73, 326 N. E. 2d 676.

No. 75-85. Welc h  v . Florida  Bar . Sup. Ct. Fla. 
Certiorari denied. Reported below: 309 So. 2d 537.

No. 75-87. Kilbri de  v . Superior  Court  of  Los  
Angeles  County . Ct. App. Cal., 2d App. Dist. Cer-
tiorari denied.

No. 75-89. Cheatham  et  al . v . Illi nois  Central  
Gulf  Railroad  Co . et  al . C. A. 6th Cir. Certiorari 
denied.
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No. 75-84. Firef ighters  Commi ttee  to  Pres erve  
Civil  Servi ce , Inc ., et  al . v . Firebi rd  Society  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 515 
F. 2d 504.

No. 75-91. Louisia na  Aff iliate  of  the  National  
Organization  for  the  Reform  of  Marijuana  Law s  
(NORML) et  al . v. Gust e , Attorney  Gene ral  of  Lou -
is ian a , et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 511 F. 2d 1400.

No. 75-96. Colonial  Realt y  Corp . v . Mac Williams  
et  al . C. A. 2d Cir. Certiorari denied. Reported be-
low: 512 F. 2d 1187.

No. 75-98. Doe  No . 1 v. Banco  Frances  e Brasil - 
eiro , S. A. Ct. App. N. Y. Certiorari denied. Re-
ported below: 36 N. Y. 2d 592, 331 N. E. 2d 502.

No. 75-100. Terr y , Judge  v . Indiana  Suprem e  
Court  Discipl inary  Comm iss ion . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 262 Ind. 667, 323 N. E. 
2d 192.

No. 75-103. Johnson  Manufacturing  Company  of  
Lubbock  v . National  Labor  Relat ions  Board . C. A. 
5th Cir. Certiorari denied. Reported below: 511 F. 2d 
153.

No. 75-105. Perlman  v . Pitche ss , Sheriff . C. A. 
9th Cir. Certiorari denied.

No. 75-106. Knostman  v . Hardy . Dist. Ct. App. 
Fla., 4th Dist. Certiorari denied. Reported below: 299 
So. 2d 172.

No. 75-116. Union  Oil  Company  of  Califo rnia  v . 
Wimbe rly . C. A. 5th Cir. Certiorari denied. Re-
ported below: 510 F. 2d 1406.



868 OCTOBER TERM, 1975

October 6, 1975 423 U.S.

No. 75-121. Julia  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 36 N. Y. 2d 814, 331 
N. E. 2d 680.

No. 75-135. Shumate  & Co., Inc ., et  al . v . Nation al  
Associ ation  of  Securi ties  Dealers , Inc ., et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 509 F. 2d 
147.

No. 75-136. Younger , Attor ney  General  of  Cali -
fornia  v. Tahoe  Region al  Planning  Agency  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 516 
F. 2d 215.

No. 75-141. Binkley  v . Hendric kson . Ct. App. 
Ind. Certiorari denied. Reported below:---- Ind. App. 
---- , 316 N. E. 2d 376.

No. 75-144. Suarez  et  ux . v . Wainwri ght , Secre -
tary , Departm ent  of  Offe nder  Rehabil itat ion  of  
Florida , et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 511 F. 2d 1191.

No. 75-148. Zevchik  v . Norfolk  & Western  Rail -
wa y  Co. Ct. App. Ohio, Cuyahoga County. Certiorari 
denied.

No. 75-149. Firs t  Bank  & Trust  Comp any  of  Bo Ca  
Raton , Trus tee  v . Town  of  Palm  Beach  et  al . Dist. 
Ct. App. Fla., 4th Dist. Certiorari denied. Reported 
below: 298 So. 2d 443.

No. 75-156. Dallas  Cap  & Emblem  Mfg ., Inc . v . 
Boston  Professional  Hockey  Assn ., Inc ., et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 510 F. 2d 
1004.

No. 75-159. Rile y  v . Nevada . Sup. Ct. Nev. Cer-
tiorari denied. Reported below: 91 Nev. 196, 533 P. 
2d 456.
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No. 75-131. Benson  v . Sambo ’s Rest aurant s , Inc .
Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 75-161. Romague ra  et  al . v . Ameco  Corp , et  al . 
C. A. 1st Cir. Certiorari denied. Reported below: 515 
F. 2d 503.

No. 75-162. Hunt  v . Coast al  States  Marketing , 
Inc ., Claim ant  of  a  Cargo  on  The  Hilda . C. A. 3d 
Cir. Certiorari denied. Reported below: 515 F. 2d 506.

No. 75-165. Advanced  Hydraulics , Inc . v . Otis  
Elevator  Co . C. A. 7th Cir. Certiorari denied. Re-
ported below: 525 F. 2d 477.

No. 75-170. Thom ps on  v . City  of  Covington  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 513 
F. 2d 630.

No. 75-188. Walter  v . Netherlands  Mead , N. V.. 
C. A. 3d Cir. Certiorari denied. Reported below: 514 
F. 2d 1130.

No. 75-189. Goss et  al . v . Zucksw ert . Ct. App. 
La., 3d Dist. Certiorari denied. Reported below: 304 
So. 2d 704.

No. 75-191. Peterm an  v . Chicago , Rock  Isla nd  & 
Pacific  Railr oad  Co . C. A. 8th Cir. Certiorari denied. 
Reported below: 516 F. 2d 328.

No. 75-192. Virginia  ex  rel . State  Corporation  
Commis sion  v . Farmers  & Merchants  National  
Bank . C. A. 4th Cir. Certiorari denied. Reported 
below: 515 F. 2d 154.

No. 75-194. Fallon  v . Jonas , Trust ee , et  al . C. A. 
9th Cir. Certiorari denied.

No. 75-5010. Staab  v . Warden , Nevada  State  
Prison . C. A. 9th Cir. Certiorari denied.
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No. 75-197. M. W. Zack  Metal  Co . v . Intse l  Corp . 
C. A. 2d Cir. Certiorari denied. Reported below: 513 
F. 2d 624.

No. 75-200. Jacob  v . Jahner , Executr ix . Sup. Ct. 
N. D. Certiorari denied. Reported below: 233 N. W. 
2d 791.

No. 75-203. Saunders  Archery  Co . v . Wrist - 
Rocket  Manuf actur ing  Co ., Inc . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 516 F. 2d 846.

No. 75-204. Delashaw  v . Superior  Court  of  Cali -
fornia , County  of  Los  Angeles . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 75-218. Bekken  v . Merrill  Lynch , Pierc e , 
Fenner  & Smit h , Inc . C. A. 5th Cir. Certiorari 
denied. Reported below: 513 F. 2d 628.

No. 75-255. Citiz ens  for  Balan ced  Environme nt  
& Trans port atio n , Inc ., et  al . v . Coleman , Secre tary  
of  Transp ortation , et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 503 F. 2d 601.

No. 75-5003. Cook  et  al . v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied. Reported below: 13 Cal. 3d 
663, 532 P. 2d 148.

No. 75-5004. Swop e v . India na . Sup. Ct. Ind. 
Certiorari denied. Reported below: 263 Ind. 148, 325 
N. E. 2d 193.

No. 75-5005. Rosenhoover  v . United  State s . 
C. A. 3d Cir. Certiorari denied. Reported below: 
517 F. 2d 1399.

No. 75-5007. Fuentes  v . Worke rs ’ Compe nsati on  
Appeal s Board  of  Calif ornia  et  al . Ct. App. Cal., 
4th App. Dist. Certiorari denied.
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No. 75-5012. Lynch  v . Unit ed  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 517 F. 2d 
1395.

No. 75-5013. Lyon  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 524 S. W. 2d 726.

No. 75-5016. Casey  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 525 S. W. 2d 198.

No. 75-5021. Jackson  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 519 F. 2d 
1404.

No. 75-5023. Cudd  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied.

No. 75-5024. Osner  v . Alaba ma . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 54 Ala. App. 
520, 310 So. 2d 241.

No. 75-5025. Mac Pherson  v . Alaska . Sup. Ct. 
Alaska. Certiorari denied. Reported below: 533 P. 2d 
1103.

No. 75-5026. Mc Morris  v . Banks . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Reported below: 47 
Cal. App. 3d 723, 121 Cal. Rptr. 185.

No. 75-5030. Durham  v . Unit ed  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 512 F. 2d 
1281.

No. 75-5041. Ford  v . State  Bar  of  Calif ornia . 
Sup. Ct. Cal. Certiorari denied.

No. 75-5042. Boyd  v . Wyoming . Sup. Ct. Wyo.
Certiorari denied. Reported below: 528 P. 2d 287.

No. 75-5043. Holse y v . Inmate  Grieva nce  Com -
missi on . C, A, 4th Cir. Certiorari denied.
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No. 75-5044. Fraley  v . City  of  Columbus . Sup. Ct. 
Ohio. Certiorari denied. Reported below: 41 Ohio St. 
2d 173, 324 N. E. 2d 735.

No. 75-5045. Dorrough  v . Hogan , Warden . C. A. 
5th Cir. Certiorari denied. Reported below: 513 F. 2d 
628.

No. 75-5047. Allen  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied.

No. 75-5049. Stanbr idge  v . Zelker , Correct ional  
Supe rinten dent , et  al . C. A. 2d Cir. Certiorari de-
nied. Reported below: 514 F. 2d 45.

No. 75-5056. Holmes  v . Griggs , Institut ion  Super -
inte ndent . C. A. 9th Cir. Certiorari denied.

No. 75-5060. Gonzalez  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 75-5061. Bonner  v . Gunn , Warden . C. A. 9th 
Cir. Certiorari denied.

No. 75-5072. Week s  v . Estelle , Corrections  Dire c -
tor . C. A. 5th Cir. Certiorari denied. Reported be-
low: 509 F. 2d 760.

No. 75-5086. Raitp ort  v . Knapp , U. S. Distr ict  
Judge , et  al . C. A. 2d Cir. Certiorari denied.

No. 75-5095. Clark  v . Lockhart , Correc tions  Su -
perint endent . C. A. 8th Cir. Certiorari denied. Re-
ported below: 512 F. 2d 235.

No. 75-5098. Sheehan  v . Huecker  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 513 F. 2d 632.

No. 75-5105. Whitaker  v . Estelle , Corrections  
Direc tor . C. A. 5th Cir. Certiorari denied. Reported 
below: 509 F. 2d 194.
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No. 75-5108. Woods  et  al . v . Hende rson , Warden . 
C. A. 5th Cir. Certiorari denied.

No. 75-5131. Thomp son  v . Garling . Ct. App. 
Ohio, Franklin County. Certiorari denied.

No. 75-5132. Powell  v . Radkins  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 506 F. 2d 763.

No. 75-5133. Vasquez  v . Calif ornia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied.

No. 75-5136. Grijalv a  v . Sup. Ct. Ariz.
Certiorari denied. Reported below: 111 Ariz. 476, 533 
P. 2d 533.

No. 75-5144. Yates  v . Kentucky . Ct. App. Ky. 
Certiorari denied.

No. 75-5147. Covington  v . Kentucky . Ct. App. 
Ky. Certiorari denied.

No. 75-5148. William s v . New  York . Ct. App. 
N. Y. Certiorari denied. Reported below: 36 N. Y. 2d 
829, 331 N. E. 2d 684.

No. 75-5187. Wilcyns ki  v. Arizona .. Sup. Ct. Ariz. 
Certiorari denied. Reported below: 111 Ariz. 533, 534 
P. 2d 738.

No. 75-5214. Barnett  v . Mac Donald , dba  Kerr , 
Fitz -Gerald  & Kerr . Ct. Civ. App. Tex., 8th Sup. Jud. 
Dist. Certiorari denied.

No. 75-5261. Miller  v . Union  Electri c  Co . C. A. 
8th Cir. Certiorari denied.

No. 74^1217. Andrews  v . Knowl ton , Supe rinten d -
ent , Unite d  States  Milita ry  Academ y , et  al . C. A. 
2d Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 509 F. 2d 898.
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No. 74—1219. Modern  Asphal t  Paving  & Construc -
tion  Co. v. United  States . C. A. 7th Cir. Certiorari 
denied. Mr . Justice  Douglas  would grant certiorari. 
Reported below: 509 F. 2d 1256.

No. 74-1249. Sklarof f et  al . v . Unite d States . 
C. A. 5th Cir. Certiorari denied. Mr . Justice  Douglas  
would grant certiorari. Reported below: 506 F. 2d 837.

No. 74-1260. Pomponio  v . United  States ; and
No. 74r-1374. Pilus o  v. United  States . C. A. 4th 

Cir. Certiorari denied. Mr . Just ice  Douglas  would 
grant certiorari. Reported below: 511 F. 2d 953.

No. 74-1265. Zimm er  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Mr . Justi ce  Douglas  would 
grant certiorari.

No. 74-1290. Caroll o  v . United  States . C. A. 5th 
Cir. Certiorari denied. Mr . Just ice  Douglas  would 
grant certiorari. Reported below: 507 F. 2d 50.

No. 74-1517. Helix  Water  Dis trict  v . Capit an  
Grande  Band  of  Miss ion  Indians . C. A. 9th Cir. 
Certiorari denied. Mr . Justice  Douglas  would grant 
certiorari. Reported below: 514 F. 2d 465.

No. 74-1540. Ericks on  et  al ., Trustees  v . Alvare s  
et  al . C. A. 9th Cir. Certiorari denied. Mr . Justic e  
Douglas  would grant certiorari. Reported below: 514 F. 
2d 156.

No. 74—1644. Sheehan  v . Doyle  et  al . C. A. 1st 
Cir. Certiorari denied. Mr . Justi ce  Douglas  would 
grant certiorari. Reported below: 513 F. 2d 895.

No. 74-6596. Solorio -Padil la  v . Unite d States . 
C. A. 9th Cir. Certiorari denied. Mr . Justice  Douglas  
would grant certiorari.
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No. 75-22. Nation al  Labor  Relati ons  Board  v . 
Hertzka  & Knowl es . C. A. 9th Cir. Certiorari denied. 
Mr . Justice  Douglas  would grant certiorari. Reported 
below: 503 F. 2d 625.

No. 74-1241. In  re  Hanson . C. A. 9th Cir. Cer-
tiorari denied. Mr . Just ice  Marsh all  and Mr . Just ice  
Blackmu n  would grant certiorari. Reported below: 511 
F. 2d 1371.

No. 74-1352. Iowa  Indep endent  Bankers  v . Board  
of  Governors  of  the  Federal  Rese rve  System  et  al . 
C. A. .D. C. Cir. Certiorari denied. Mr . Justice  Black -
mun  took no part in the consideration or decision of 
this petition. Reported below: 167'U. S. App. D. C. 286, 
511 F. 2d 1288.

No. 74-1482. Tele co , Inc . v . Southwestern  Bell  
Telepho ne  Co . C. A. 10th Cir. Certiorari denied. 
Mr . Justice  Blackmu n  took no part in the considera-
tion or decision of this petition. Reported below: 511 
F. 2d 949.

No. 74-1633. Anheuser -Busch , Inc . v . Teamster s  
Local  No . 633, National  Conference  of  Brewery  & 
Soft  Drink  Workers , et  al . C. A. 1st Cir. Certiorari 
denied. Mr . Justice  Powell  took no part in the con-
sideration or decision of this petition. Reported below: 
511 F. 2d 1097.

No. 74-6629. Taylor  v . Buick  Motor  Divi sio n , Gen -
eral  Motors  Corp . C. A. 6th Cir, Certiorari denied. 
Mr . Justic e  Powell  took no part in the consideration or 
decision of this petition.

No. 75-210. Capehart  et  al . v . City  of  Chesap eake  
et  al . Cir. Ct. City of Chesapeake, Va. Certiorari de-
nied. Mr . Just ice  Powell  took no part in the consid-
eration or decision of this petition.
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No. 74-1426. Alabama  v . Prince . C. A. 5th Cir. 
Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Mr . Justic e  
Blackmu n would grant certiorari. Reported below: 
507 F. 2d 693.

No. 74r-1493. Love  et  al . v . Dade  County  School  
Board  et  al . C. A. 5th Cir. Motion to strike portions 
of respondents’ brief and certiorari denied. Reported be-
low: 509 F. 2d 806.

No. 74-1505. Siel aff , Corrections  Director  v . Wil -
liam s . C. A. 7th Cir. Motion of respondent for leave 
to proceed in forma pauperis granted. Certiorari denied. 
Reported below: 510 F. 2d 634.

No. 74-1552. Harder , Commis si oner , Connectic ut  
State  Welfare  Departme nt  v . Johnson . C. A. 2d Cir. 
Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 
512 F. 2d 1188.

No. 74-1624. New  York  v . Davis . Ct. App. N. Y. 
Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 
36 N. Y. 2d 280, 326 N. E. 2d 818.

No. 74r-1510. Chandler , U. S. Dist rict  Judge  v . 
Burket t  et  al . C. A. 10th Cir. Certiorari denied. 
Mr . Justice  Marshall  took no part in the consideration 
or decision of this petition. Reported below: 505 F. 2d 
217.

No. 74-1555. Kais er  Industries  Corp , et  al . v . 
Jones  & Laughl in  Steel  Corp . C. A. 3d Cir. Motion 
of American Patent Law Assn, for leave to file a brief as 
amicus curiae granted. Certiorari denied. Reported be-
low: 515 F. 2d 964.
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No. 74-1625. Pate , Former  Warden , et  al . v . 
Thoma s  et  al . C. A. 7th Cir. Motion of respondents 
for leave to proceed in forma pauperis granted. Certio-
rari denied. Reported below: 516 F. 2d 889.

No. 74-1566. Seacoast  Transp ortati on  Co . v . Perez  
et  al . Sup. Ct. Fla. Motion of respondent Perez for 
leave to proceed in forma pauperis granted. Certiorari 
denied. Mr . Justice  Powell  took no part in the con-
sideration or decision of this motion and petition. Re-
ported below: 308 So. 2d 537.

No. 74r-1573. United  Mine  Workers  of  America  
et  al . v. Island  Creek  Coal  Co . C. A. 3d Cir. Certio-
rari denied. Mr . Justice  Douglas  and Mr . Justice  
Stewar t  would grant certiorari. Mr . Just ice  Black - 
mun  took no part in the consideration or decision of this 
petition. Reported below: 507 F. 2d 650.

No. 74-1574. United  Mine  Workers  of  Americ a  
et  al . v. Armco  Steel  Corp , et  al . C. A. 4th Cir. Cer-
tiorari denied. Mr . Just ice  Douglas  and Mr . Justic e  
Stewart  would grant certiorari. Mr . Justi ce  Black - 
mun  took no part in the consideration or decision of this 
petition. Reported below: 505 F. 2d 1129.

No. 74-1586. Tenori o , aka  De  Tenorio  v . Mc Gowan  
et  al . C. A. 5th Cir. Certiorari denied. Mr . Justice  
Blackmun  would grant certiorari. Reported below: 510 
F. 2d 92.

No. 75-90. General  Telepho ne  Comp any  of  Ohio  
v. Gene  Slagle , Inc ., et  al . Sup. Ct. Ohio. Motion 
of Ohio Bell Telephone Co. et al. for leave to file a brief 
as amici curiae granted. Certiorari denied. Mr . Jus -
tice  Blackmu n  took no part in the consideration or de-
cision of this motion and petition. Reported below: 41 
Ohio St. 2d 44, 322 N. E. 2d 640.
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No. 74-1645. Coiro  v. United  States . C. A. 2d Cir. 
Certiorari denied. Mr . Just ice  Douglas  and Mr . Jus -
tice  Brennan  would grant certiorari. Reported below: 
516 F. 2d 896.

No. 74—6409. Peters  v . Louis iana . Sup. Ct. La. 
Certiorari denied. Mr . Justi ce  Douglas  took no part 
in the consideration or decision of this petition. Re-
ported below: 302 So. 2d 888.

No. 74—6720. Baumgarten  et  al . v . United  States . 
C. A. 8th Cir. Certiorari denied. Mr . Justice  Douglas  
and Mr . Justice  Marsh all  would grant certiorari. Re-
ported below: 517 F. 2d 1020.

No. 75-21. Michigan  v . Beavers . Sup. Ct. Mich. 
Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied, it appearing that 
the judgment below rests on adequate state grounds. 
Reported below: 393 Mich. 554, 227 N. W. 2d 511.

No. 75-193. Michigan  v . Mc Farland  et  al . Ct. 
App. Mich. Motion of respondent Moore for leave to 
proceed in forma pauperis granted. Certiorari denied. 
Reported below: 55 Mich. App. 678, 223 N. W. 2d 302.

No. 75-222. Taylor , Acti ng  Corrections  Direct or , 
et  al . v. Roberts  ; and

No. 75-5246. Roberts  v . Taylo r , Acti ng  Correc -
tions  Direc tor , et  al . Petitions for certiorari before 
judgment to C. A. 1st Cir. Motion of respondent in 
No. 75-222 for leave to proceed in forma pauperis 
granted. Certiorari denied.

No. 75-5017. Aaron  v . Capp s , Warden . C. A. 5th 
Cir. Certiorari denied. Mr . Just ice  Douglas  and Mr . 
Just ice  Blackmu n  would grant certiorari. Reported 
below: 507 F. 2d 685.
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No. 74-1414. Shumar  v . United  State s ; and
No. 74-6518. Clarke  v . United  Stat es . C. A. 7th 

Cir. Certiorari denied. Reported below: 513 F. 2d 635.
Mr . Justice  Douglas , with whom Mr . Justice  Bren -

nan  and Mr . Justice  Marshall  join, dissenting.
Federal Rule App. Proc. 26 (b) authorizes the courts 

of appeals to permit motions to be made out of time 
only “for good cause shown.” The question in these 
cases is whether the Government showed good cause for 
its untimely motion to extend time to petition for re-
hearing in the Court of Appeals.

Petitioners Shumar and Clarke were convicted in the 
District Court for the Southern District of Indiana on 
one count of conspiring to violate 18 U. S. C. § 1955 and 
on two counts of actually violating § 1955. The Court 
of Appeals for the Seventh Circuit affirmed the convic-
tions on the substantive counts, but reversed on the 
conspiracy count, holding that Wharton’s Rule barred 
conviction for both violating and conspiring to violate 
§ 1955. The Court of Appeals entered judgment on 
July 31, 1974, and denied petitioners’ petition for rehear-
ing on September 30. The Government moved on 
October 4 to stay the mandate pending our decision in 
lannelli v. United States, 420 U. S. 770 (1975), a case 
which presented the identical Wharton’s Rule question 
decided by the Court of Appeals. The Government did 
not seek an extension of time to petition for rehearing 
until October 24, when it sought an extension pending 
our decision in lannelli. The Court of Appeals granted 
the extension. Several months later, we held in lannelli 
that Wharton’s Rule does not bar conviction for both 
violation of § 1955 and conspiracy to do so. The Gov-
ernment then petitioned for rehearing. The Court 
of Appeals granted rehearing and modified its decision
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in light of lannelli, affirming petitioners’ convictions on 
the conspiracy count.

Absent an extension of time or a new entry of judg-
ment, time to petition for rehearing expired on August 
14, 14 days after entry of judgment by the Court of 
Appeals on July 31. Fed. Rule App. Proc. 40 (a). The 
Government contends, however, that its time to petition 
for rehearing began to run from the denial of petitioners’ 
petition for rehearing on September 30. But even ac-
cepting this doubtful contention,1 time to petition for 
rehearing expired on October 14, and, as the Government 
concedes, its motion to extend time on October 24 was 
untimely.

The Government argues instead that it satisfied the 
good-cause requirement of Rule 26 (b) by pointing out 
that we had granted certiorari in lannelli on the same 
Wharton’s Rule question decided by the Court of Ap-
peals. Admittedly, our grant of certiorari in lannelli 
would have been good cause to grant a timely motion to 
extend time to petition for rehearing, but that is not the 
question presented by these cases.

The Government’s motion to extend time was itself 
untimely. Its burden was to show good cause, not only 
for the extension, but also for its untimely motion 

1 Petitioners, of course, only sought rehearing on the affirmance 
of the substantive counts of their convictions. The Government 
fails to explain how the denial of rehearing on the affirmance of 
these counts extended its time to petition for rehearing on the 
reversal of the conspiracy count. The Government’s claim is far 
from obvious. Under Fed. Rule App. Proc. 40 (a), time to petition 
for rehearing runs from the date of entry of judgment. It is doubt-
ful that entry of a denial of rehearing operates as an entry of 
judgment within the meaning of Rule 40 (a), since that would 
permit an indefinite succession of petitions for rehearing. It is 
still more doubtful that entry of a denial of rehearing as to the 
affirmance of two counts of a conviction constitutes entry of judg-
ment of reversal as to a third count.
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for an extension. Rule 26 (b) requires a showing of 
good cause both for extensions of time and for motions 
made out of time:

“The court for good cause shown may upon mo-
tion enlarge the time prescribed by these rules or 
by its order for doing any act, or may permit an act 
to be done after the expiration of such time . . . .” 
(Emphasis added.)

Indeed, of the three earlier Rules upon which Rule 
26(b) was modeled, see Fed. Rule App. Proc. 26(b), 
Notes of Advisory Committee, 28 U. S. C. App., p. 7715, 
two permit motions to extend time outside of the period 
sought to be extended only upon a showing of excusable 
neglect, Fed. Rule Civ. Proc. 6 (b); Fed. Rule Crim. 
Proc. 45 (b), and one permits applications to extend 
time only within the period sought to be extended, Sup. 
Ct. Rule 34 (2).2 The Government was required to 
show good cause for its delay in seeking an extension.3

It failed to do so. Certiorari was granted in lannelli 
on May 28, 1974. The Court of Appeals first entered 
judgment over two months later and, according to the 
Government, its time to seek an extension expired over 
four months later. The Government does not contend 

2 Since the promulgation of the Federal Rules of Appellate Pro-
cedure, the relevant provisions of the cited Rules have not been 
changed.

3 The decisions in Huddleston n . Dwyer, 322 U. S. 232 (1944), and 
Braniff Airways, Inc. v. Curtiss-Wright Corp., 424 F. 2d 427, 428- 
431 (CA2), cert, denied sub nom. Addabbo v. Curtiss-Wright Corp., 
400 U. S. 829 (1970), are not to the contrary. The party seeking 
rehearing in those cases had good cause for its delay in seeking an 
extension. Unlike the present cases, there was no evidence that the 
party was aware, or could readily have become aware, prior to the 
expiration of time to petition for rehearing, that a case pending in 
the State Supreme Court might conclusively establish the governing 
state law.
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that its time to move for an extension expired before it 
had a reasonable opportunity to learn of our grant of 
certiorari in lannelli, and indeed, it could not make this 
argument. When the Government moved on October 4 
to stay the mandate of the Court of Appeals pending our 
decision in lannelli, it was aware that certiorari had been 
granted in lannelli. Assuming, as the Government con-
tends, that it could have timely moved to extend time 
on October 4, its 20-day delay until October 24 must be 
attributed solely to inadvertence. If the good-cause re-
quirement of Rule 26 (b) possesses any meaning at all, 
the inadvertence of a litigant cannot qualify as good 
cause.

I would grant certiorari to reverse the affirmance of 
petitioners’ conspiracy convictions by the Court of 
Appeals.

No. 74-1384. Clay  Communica tions , Inc . v . 
Sprouse ; and

No. 75-17. Sprouse  v . Clay  Commun icat ions , Inc . 
Sup. Ct. App. W. Va. Motion of American Newspaper 
Publishers Assn, for leave to file a brief as amicus curiae 
granted. Certiorari denied. Mr . Justi ce  Brennan  
would grant certiorari. Mr . Justice  Douglas , being of 
the view, stated in his previous opinions1 and those of 
Mr. Justice Black,2 that any state or federal libel law 
imposing liability for discussion of public affairs abridges 
freedom of speech and of the press contrary to the First 
and Fourteenth Amendments, would grant certiorari in 

1 Gertz v. Robert Welch, Inc., 418 U. S. 323, 355-360 (1974) 
(dissenting); Time, Inc. v. Hill, 385 U. S. 374, 401-402 (1967) 
(concurring); Rosenblatt n . Baer, 383 U. S. 75, 88-91 (1966) 
(concurring).

2 Time, Inc. n . Hill, supra, at 398—401 (concurring); Rosenblatt 
y. Baer, supra, at 94-95 (concurring and dissenting); New York 
Times Co. v. Sullivan, 376 U. S. 254, 293-297 (1964) (concurring).
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No. 74-1384 and summarily reverse the judgment. Re-
ported below: ---- W. Va.----- , 211 S. E. 2d 674.

No. 74-1647. E. W. Scrip ps  Co . et  al . v . Thomas  H. 
Malon ey  & Sons , Inc . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. Mr . Justice  Douglas , 
being of the view, stated in his previous opinions1 and 
those of Mr. Justice Black,2 that any state or federal 
libel law imposing liability for discussion of public affairs 
abridges freedom of speech and of the press contrary to 
the First and Fourteenth Amendments, would grant cer-
tiorari and summarily reverse the judgment. Reported 
below: 43 Ohio App. 2d 105, 334 N. E. 2d 494.

No. 75-224. Vill age  Voice , Inc ., et  al  v . Rina ldi . 
App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari 
denied for want of a final judgment. Mr . Justic e  
Douglas  is of the view, stated in his previous opinions1 
and those of Mr. Justice Black,2 that any state or federal 
libel law imposing liability for discussion of public affairs 
abridges freedom of speech and of the press contrary to 
the First and Fourteenth Amendments. He is also of 
the view, stated in his opinion in Mills v. Alabama, 384 
U. S. 214, 221-222 (1966),3 that the judgment below is 
final because further proceedings are precluded in the 
state court and the present posture of that judgment 
upon remand will deter others from exercising their con-
stitutional right to discuss public affairs. Mr . Justice  

1 Gertz v. Robert Welch, Inc., 418 U. S. 323, 355-360 (1974) 
(dissenting); Time, Inc. v. Hill, 385 U. S. 374, 401-402 (1967) 
(concurring); Rosenblatt n . Baer, 383 U. S. 75, 88-91 (1966) 
(concurring).

2 Time, Inc. n . HUI, supra, at 398-401 (concurring); Rosenblatt 
v. Baer, supra, at 94-95 (concurring and dissenting); New York 
Times Co. v. Sullivan, 376 U. S. 254, 293-297 (1964) (concurring).

3 Cf. Cox Broadcasting Corp. v. Cohn, 420 U. S. 469, 484r-487 
(1975); Miami Herald Publishing Co. v. Tornillo, 418 U. S. 241, 
246-247 and n. 6 (1974).
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Douglas  would therefore grant certiorari and summarily 
reverse the judgment. Reported below: 47 App. Div. 
2d 180, 365 N. Y. S. 2d 199.

Rehearing Denied
No. 73-1256. Connell  Construction  Co., Inc . v . 

Plumber s & Steamf itter s Local  Union  No . 100, 
United  Associ ation  of  Journeym en  & Apprenti ces  of  
the  Plumbing  & Pipe fit ting  Indus try  of  the  Unite d  
States  and  Canada , AFL-CIO, 421 U. S. 616;

No. 74-124. Blue  Chip  Stamps  et  al . v . Manor  
Drug  Stores , 421 U. S. 723;

No. 74-157. Unite d  Housing  Foundation , Inc ., et  
al . v. Forman  et  al ., 421 U. S. 837;

No. 74-647. New  York  et  al . v . Forman  et  al ., 421 
U. S. 837;

No. 74-1019. Garg ott o  v . Unite d  State s , 421 U. S. 
987;

No. 74-1144. Lawrence  et  al . v . South  Carolin a , 
422 U. S. 1025;

No. 74-1170. Aust in  et  al . v . United  States  et  al ., 
422 U. S. 1042;

No. 74-1276. Cotten  v . Schles inger , Secretar y  of  
Defe nse , 422 U. S. 1027;

No. 74-1293. City  of  Black  Jack , Miss ouri  v . 
United  State s , 422 U. S. 1042;

No. 74-1310. Edwa rds  Undergr ound  Water  Dis -
trict  et  al . v. Hills , Secre tary  of  Housing  and  Urban  
Developme nt , et  al ., 422 U. S. 1049;

No. 74-1326. Indiana  Harbor  Belt  Railr oad  Co . v . 
Unite d  States  et  al ., 422 U. S. 1042;

No. 74-6162. White  v . Dalt on , U. S. Distri ct  
Judge , 422 U. S. 1043; and

No. 74^6231. Klein  v . Immigra tion  and  Naturali -
zatio n  Servi ce , 422 U. S. 1048. Petitions for rehearing 
denied.
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No. 74-6379. Porzuczek , Guardian  v . Town er  et  
al ., 421 U. S. 1014; and

No. 74-6432. Greene  et  al . v . Chandle r , Mayor  of  
Memph is , et  al ., 421 U. S. 1014. Petitions for rehear-
ing denied.

No. 74-1624. Lewis  v . Stracha n  Ship pin g  Co. et  
al ., 409 U. S. 887, 1002. Motion for leave to file second 
petition for rehearing denied.

No. 73-1888. United  States  v . Alaska , 422 U. S. 
184;

No. 74-487. Clover  Bottom  Hospi tal  & School  v . 
Townse nd  et  al ., 421 U. S. 1007;

No. 74-584. Sears  v . Dann , Commissi oner  of  Pat -
ents , 422 U. S. 1056;

No. 74-703. Philli ps  et  al . v . United  State s , 422 
U. S. 1056;

No. 74kll30. Friedman  et  al . v . United  State s , 421 
U. S. 1004;

No. 74-1259. Mandel  et  al . v . Nouse  et  al ., 422 
U. S. 1008 ;

No. 74-1339. Gumanis  v . Donaldson , 422 U. S. 
1052;

No. 74—1347. Thomp son  et  ux . v . Proper ty  Tax  
Appe al  Board  of  Illi nois  et  al ., 422 U. S. 1002 ;

No. 74-6292. Sacasas  v . Hogan , Warden , 421 U. S. 
998;

No. 74-6358. Shinder  v . Esmiol , 421 U. S. 997;
No. 74-6451. Mikell  v . Gilchr ist  County , Flori da , 

etal ., 422 U. S. 1011;
No. 74r-6462. White  v . Reynolds  et  al ., 422 U. S. 

1046; and
No. 74-6487. Hughes  v . Ault , Correc tions  Dire c -

tor , 422 U. S. 1047. Petitions for rehearing denied. 
Mr . Justice  Douglas  took no part in the consideration 
or decision of these petitions.
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No. 74—70. Goldfarb  et  ux . v . Virgini a  State  Bar  
et  al ., 421 U. S. 773. Petition for rehearing denied. 
Mr . Justice  Powe ll  took no part in the consideration 
or decision of this petition.

No. 74—594. Weis brod  v . Lynn , Secre tary  of  Hous -
ing  and  Urban  Devel opme nt , et  al ., 420 U. S. 940; and

No. 74—789. Synthet ic  Organic  Chemic al  Manu -
fact urers  Assn , et  al . v . Brennan , Secre tary  of  La -
bor , et  al ., 420 U. S. 973. Motions for leave to file peti-
tions for rehearing denied. Mr . Justic e Douglas  took 
no part in the consideration or decision of these motions.

No. 74-1229. Ameri can  Telep hone  & Tele grap h  
Co. et  al . v. Federal  Communications  Commiss ion  et  
al ., 422 U. S. 1026. Petition for rehearing denied. Mr . 
Justice  Dougla s and Mr . Justi ce  Blackmu n  took no 
part in the consideration or decision of these motions.

No. 74—6305. Bennett  v . North  Carolina , 421 
U. S. 993. Motion for leave to file petition for rehearing 
denied.

October  10, 1975

Dismissal Under Rule 60
No. 75-30. Monk  et  al . v . Chambers  & Kennedy  

et  al . C. A. 5th Cir. Certiorari dismissed under this 
Court’s Rule 60. Reported below: 499 F. 2d 263.

October  14, 1975

Affirmed on Appeal
No. 75-262. Dodge  et  al . v . Austi n , Secretar y  of  

State  of  Michig an , et  al . Affirmed on appeal from 
D. C. E. D. Mich.

Appeals Dismissed
No. 74—1427. Reuben  L. Anderson -Cherne , Inc . v . 

Comm is si oner  of  Revenue  of  Minnes ota . Appeal 
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from Sup. Ct. Minn, dismissed for want of substantial 
federal question. Reported below: 303 Minn. 124, 226 
N. W. 2d 611.

No. 75-178. Gans chow  v . Gans chow . Appeal from 
Sup. Ct. Cal. dismissed for want of substantial federal 
question. Reported below: 14 Cal. 3d 150, 534 P. 2d 
705.

No. 75-5266. Pauley  v . Mass achusetts . Appeal 
from Sup. Jud. Ct. Mass, dismissed for want of substan-
tial federal question. Reported below: ---- Mass. ------,
331 N. E. 2d 901.

No. 75-186. Godsy  v . Godsy . Appeal from Ct. App. 
Mo., Kansas City District, dismissed for want of juris-
diction., Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 521 S. W. 2d 449.

No. 75-5349. Corrado  et  ux . v . City  of  Providence  
et  al . Appeal from Sup. Ct. R. I. dismissed for want of 
jurisdiction. Reported below: 114 R. I. 691, 337 A. 2d 
811.
Miscellaneous Orders

No. A-264 (75-471). Colli s  v . Kentucky  Bar  Assn . 
Ct. App. Ky. Motion to vacate stay heretofore granted 
by Mr . Justice  Stewart  on September 25, 1975, denied.

No. A-296 (75-409). Finkbeiner , Warden  v . Mat -
tox . Application for stay of mandate of the United 
States Court of Appeals for the Seventh Circuit, pre-
sented to Mr . Justice  Rehnquis t , and by him referred 
to the Court, denied.

No. 74-851. Seeber  et  al . v . Alabama  et  al . C. A. 
5th Cir. Motion of respondents to consolidate this case 
with No. 74-220, Hancock n . Train [certiorari granted, 
420 U. S. 971], denied.
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No.-------- . Calley  v. Callawa y , Secret ary  of  
the  Army , et  al . C. A. 5th Cir. Motion to dispense 
with printing portions of appendix to petition for writ of 
certiorari granted. Typewritten or otherwise reproduced 
copies of nonprinted opinions will be acceptable only if 
legible.

No. D-57. In  re  Dis barm ent  of  Pars ons . It is 
ordered that Russell Edward Parsons, of Santa Ana, Cal., 
be suspended from the practice of law in this Court and 
that a rule issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from 
the practice of law in this Court.

No. D-58. In re  Disb arment  of  Tarbox . It is 
ordered that Robert Earl Tarbox, of San Francisco, Cal., 
be suspended from the practice of law in this Court and 
that a rule issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from 
the practice of law in this Court.

No. D-59. In re  Disb arment  of  Nelson . It is 
ordered that Raymond Alexander Nelson, of San An-
selmo, Cal., be suspended from the practice of law in this 
Court and that a rule issue, returnable within 40 days, 
requiring him to show cause why he should not be dis-
barred from the practice of law in this Court.

No. 7L-175. Middendorf , Secretar y  of  the  Navy , 
et  al . v. Henry  et  al . ; and

No. 74-5176. Henry  et  al . v . Midd endorf , Secre -
tary  of  the  Navy , et  al . C. A. 9th Cir. [Restored to 
calendar, 421 U. S. 906.] Motion for leave to file memo-
randum suggesting that this Court’s holdings after oral 
argument in these cases at bar raise new question of law 
granted.
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No. 74-1222. Wolf f , Warden  v . Rice . C. A. 8th 
Cir. [Certiorari granted, 422 U. S. 1055.] Motion of 
respondent for appointment of counsel granted, and J. 
Patrick Green, Esquire, of Omaha, Neb., is appointed to 
serve as counsel for respondent in this case.

No. 74-1270. Train , Admin ist rat or , Environ -
mental  Protection  Agency , et  al . v . Colorado  Public  
Inter est  Research  Group , Inc ., et  al . C. A. 10th Cir. 
[Certiorari granted, 421 U. S. 998.] Motion of Michael 
S. Baram et al. for leave to file a brief as amici curiae 
granted.

No. 74-1274. Abbott  Laboratori es  et  al . v . Port -
land  Retail  Druggist s Ass n ., Inc . C. A. 9th Cir. 
[Certiorari granted, 422 U. S. 1040.] Motion of Ala-
bama Pharmaceutical Assn, et al. for leave to file a brief 
as amici curiae granted.

No. 74-1396. Micheli n  Tire  Corp . v . Wages , Tax  
Commis si oner , et  al . Sup. Ct. Ga. [Certiorari 
granted, 422 U. S. 1040.] Motion of Los Angeles 
County et al. for leave to participate in oral argument 
as amici curiae denied.

No. 75-436. Buckley  et  al . v . Valeo , Secret ary  of  
the  United  States  Senate , et  al . Appeal from C. A. 
D. C. Cir; and

No. 75-437. Buckley  et  al . v . Valeo , Secret ary  of  
the  Unite d  Stat es  Senate , et  al . Appeal from D. C. 
D. C. [Probable jurisdiction noted, ante, p. 820.] 
Motion of Brice M. Claggett, Esquire, to permit Ralph 
K. Winter, Jr., Esquire, to present oral argument pro 
hac vice granted. Motion of Senator Lee Metcalf for 
leave to permit oral argument on his behalf as amicus 
curiae denied without prejudice to his seeking part of 
the four hours allotted litigants in these cases.
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No. 75-522. Tallant  et  al . v . Henson , U. S. Mar -
shal , et  al . ; and

No. 75-5280. Dunn  v . Calif ornia . Motions for 
leave to file petitions for writs of habeas corpus denied.

Certiorari Granted
No. 74-1303. Bish op  v . Wood  et  al . C. A. 4th Cir. 

Certiorari granted.

No. 74-1563. City  of  Eastlak e et  al . v . Forest  
City  Enterpris es , Inc . Sup. Ct. Ohio. Certiorari 
granted. Reported below: 41 Ohio St. 2d 187, 324 N. E. 
2d 740.

No. 75-19. United  State s  v . Santana  et  al . C. A. 
3d Cir. Certiorari granted.

No. 75-185. Lodge  76, International  Associ ation  
of  Machinis ts  & Aeros pac e Workers , AFL-CIO, et  
al . v. Wisco nsi n  Emplo yment  Relations  Commis si on  
et  al . Sup. Ct. Wis. Certiorari granted. Reported 
below: 67 Wis. 2d 13, 226 N. W. 2d 203.

No. 75-250. City  of  Charlotte  et  al . v . Local  660, 
Internati onal  Associ ation  of  Firefi ghters  et  al . 
C. A. 4th Cir. Certiorari granted. Reported below: 
518 F. 2d 83.

No. 74-1608. National  Asso ciati on  for  the  Ad -
vancement  of  Colored  People  et  al . v . Federal  Powe r  
Commis sion ; and

No. 74-1619. Federal  Power  Commiss ion  v . Na -
tional  Associ ation  for  the  Advancemen t  of  Colored  
Peopl e et  al . C. A. D. C. Cir. Certiorari granted. 
Cases consolidated and a total of one hour allotted for 
oral argument. Mr . Justi ce  Marshall  took no part in 
the consideration or decision of these petitions. Re-
ported below: 172 U. S. App. D. C. 32, 520 F. 2d 432.



ORDERS 891

423 U.S. October 14, 1975

No. 75-110. Sakraida  v . Ag  Pro , Inc . C. A. 5th Cir. 
Certiorari granted. Reported below: 512 F. 2d 141.

No. 75-145. Northern  Cheyenne  Tribe  v . Hollow - 
breas t  et  al . C. A. 9th Cir. Motions of respondents 
for leave to proceed in forma pauperis and certiorari 
granted. Reported below: 505 F. 2d 268.

No. 75-130. Quinn , Commi ss ioner , Chicago  Fire  
Departme nt  v . Musca re . C. A. 7th Cir. Motion for 
leave to file petition for writ of mandamus denied. Al-
ternative petition for writ of certiorari granted. Case 
is recaptioned in this Court to reflect true respondent in 
this case. Reported below: 520 F. 2d 1212.

Certiorari Denied. (See also No. 75-186, supra.)
No. 74-1392. Washi ngton  v . Lesni ck . Sup. Ct. 

Wash. Certiorari denied. Reported below: 84 Wash. 
2d 940, 530 P. 2d 243.

No. 74-1439. Nusbaum , Judge  v . Ghezz i, Acting  
Secre tary  of  State  of  New  York , et  al . ; and

No. 74r-1468. Rubino  et  al . v . Ghezzi , Acting  Sec -
retary  of  State  of  New  York , et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 512 F. 2d 431.

No. 74-1554. Ming  v . Unite d  States . Ct. Cl. Cer-
tiorari denied. Reported below: 207 Ct. Cl. 1061, 513 F. 
2d 640.

No. 74-6452. Acosta  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 501 F. 2d 1330 
and 509 F. 2d 539.

No. 74-6463. Brant ley  v . Sullivan , Corrections  
Commis sio ner , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 503 F. 2d 1401.

No. 74-6546. Holse y  v . Crimi nal  Court  of  Balti -
more  et  al . C. A. 4th Cir. Certiorari denied.
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No. 74-6561. Holodnak  v . Avco  Corp ., Avco -Lycom -
ing  Divis ion . C. A. 2d Cir. Certiorari denied. Re-
ported below: 514 F. 2d 285.

No. 74-6699. Canne y v . Florida . Dist. Ct. App. 
Fla., 2d Dist. Certiorari denied. Reported below: 298 
So. 2d 495.

No. 74—6709. Birch  v . Koota  et  al . C. A. 2d Cir. 
Certiorari denied.

No. 74-6743. Johnson  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 74—6744. Barbee  et  al . v . Unite d  States . C. A. 
7th Cir. Certiorari denied. Reported below: 514 F. 2d 
418.

No. 74-6747. Johnson  v . Keve , Corrections  Com -
mis sioner , et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 517 F. 2d 1400.

No. 74-6754. Farris  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 517 F. 2d 226.

No. 75-37. Ryan  et  ux . v . Commis sio ner  of  Inter -
nal  Revenue . C. A. 7th Cir. Certiorari denied. Re-
ported below: 517 F. 2d 13.

No. 75-55. Pelaez  v . Immigra tion  and  Naturaliza -
tio n  Servi ce . C. A. 5th Cir. Certiorari denied. Re-
ported below: 513 F. 2d 303.

No. 75-63. Ross v. Reda , Judge . C. A. 6th Cir, 
Certiorari denied. Reported below: 510 F. 2d 1172.

No. 75-74. Conque  v . Gauth e  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 511 F. 2d 1402.

No. 75-94. Brew er  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied.
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No. 75-92. Tunnell  et  al . v . United  States . C. A. 
3d Cir. Certiorari denied. Reported below: 512 F. 2d 
1192.

No. 75-108. Troy ’s Weldi ng , Inc ., et  al . v . Unite d  
States  et  al . C. A. 10th Cir. Certiorari denied.

No. 75-114. Shahane  v . Unite d  Stat es . C. A. 8th 
Cir. Certiorari denied. Reported below: 517 F. 2d 
1173.

No. 75-120. Finis  P. Ernest , Inc . v . United  States . 
C. A. 7th Cir. Certiorari denied. Reported below: 509 
F. 2d 1256.

No. 75-127. Ass ociat ed  Shower  Door  Co ., Inc ., et  
al . v. National  Labor  Relat ions  Board . C. A. 9th 
Cir. Certiorari denied. Reported below: 512 F. 2d 230.

No. 75-133. Clark  v . Johnson  et  al . C. A. 10th 
Cir. Certiorari denied. Reported below: 518 F. 2d 246.

No. 75-147. Tucker  v . Neal  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 516 F. 2d 896.

No. 75-171. Jens en  v . Kilgar if  et  al . C. A. 9th 
Cir. Certiorari denied.

No. 75-174. Ernest  v . Mille r , Attorney  General  
of  Virginia . Cir. Ct. City of Richmond, Va., Div. 1. 
Certiorari denied.

No. 75-176. Houst on  Endowme nt , Inc . v . Dunlop , 
Secret ary  of  Labor . C. A. 5th Cir. Certiorari denied. 
Reported below: 511 F. 2d 1190.

No. 75-195. Triang le  Publicat ions , Inc . v . Mon -
tandon . Ct. App. Cal., 1st App. Dist. Certiorari 
denied. Reported below: 45 Cal. App. 3d 938, 120 Cal. 
Rptr. 186.
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No. 75-177. Garcia  et  al . v . Distri ct  of  Columbi a . 
Ct. App. D. C. Certiorari denied. Reported below: 
335 A. 2d 217.

No. 75-179. Brake  v . MFA Mutual  Insuranc e  Co . 
Ct. App. Mo., St. Louis Dist. Certiorari denied. Re-
ported below: 525 S. W. 2d 109.

No. 75-196. Hammock  v . North  Carolina . Ct. 
App. N. C. Certiorari denied. Reported below: 25 
N. C. App. 97, 212 S. E. 2d 180.

No. 75-198. Walker  v . North  Carolina . Ct. App. 
N. C. Certiorari denied. Reported below: 25 N. C. App. 
157 and 295, 212 S. E. 2d 528 and 219 S. E. 2d 76.

No. 75-199. Res sl er  v . States  Marine  Lines , Inc . 
C. A. 2d Cir. Certiorari denied. Reported below: 517 
F. 2d 579.

No. 75-206. Better  Monkey  Grip  Co . et  al . v . Na -
tional  Car  Rental  Syste m , Inc . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 511 F. 2d 724.

No. 75-231. National  Alfalf a Dehydrati ng  & 
Milli ng  Co . v . Ameri can  Pollut ion  Preventi on  Co., 
Inc . Sup. Ct. Minn. Certiorari denied. Reported be-
low: 304 Minn. 191, 230 N. W. 2d 63.

No. 75-232. Pacif ic  Fidelity  Life  Insurance  Co. 
et  al . v. De Voto  et  al . C. A. 9th Cir. Certiorari de-
nied. Reported below: 516 F. 2d 1.

No. 75-233. De Chiaro  et  al . v . New  York . App. 
Div., Sup. Ct. N. Y., 3d Jud. Dept. Certiorari denied. 
Reported below: 48 App. Div. 2d 54, 367 N. Y. S. 2d 353.

No. 75-249. Local  Union  77, Internati onal  
Brotherhood  of  Elect rical  Workers  v . City  Electric , 
Inc ., et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 517 F. 2d 616.
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No. 75-241. Moity  v . Louis iana  State  Bar  Assn . 
Sup. Ct. La. Certiorari denied. Reported below: 313 
So. 2d 824.

No. 75-256. Baxter  v . Georgia . Ct. App. Ga. Cer-
tiorari denied. Reported below: 134 Ga. App. 286, 214 
S. E. 2d 578.

No. 75-267. Step hens  v . Kentucky . Ct. App. Ky. 
Certiorari denied. Reported below: 522 S. W. 2d 181.

No. 75-5001. Victorian  v . Rodri guez . C. A. 10th 
Cir. Certiorari denied.

No. 75-5002. Campb ell  v . United  States . C. A. 1st 
Cir. Certiorari denied. Reported below: 516 F. 2d 894.

No. 75-5008. Mc Coy  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 517 F. 2d 41.

No. 75-5011. Ricon  v . Garrison , Warden , et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 517 
F. 2d 628.

No. 75-5019. Polus  v. Unite d States . C. A. 1st 
Cir. Certiorari denied. Reported below: 516 F. 2d 
1290.

No. 75-5034. Lopez  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 75-5035. Napier  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 518 F. 2d 316.

No. 75-5036. Wooten  v . Unite d  Stat es . C. A. 3d 
Cir. Certiorari denied. Reported below: 518 F. 2d 943.

No. 75-5039. Canada  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied.

No. 75-5040. Long  v . Unite d  Stat es . C. A. 7th 
Cir. Certiorari denied. Reported below: 511 F. 2d 878.
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No. 75-5038. Mc Coy  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 511 F. 2d 
1191.

No. 75-5051. Philli ps  v . Unit ed  States . C. A. 
5th Cir. Certiorari denied. Reported below: 515 F. 2d 
509.

No. 75-5053. Young  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied.

No. 75-5057. Lesh ay  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 515 F. 2d 508.

No. 75-5059. Boyd  et  al . v . Lefr ak  Organization  
et  al . C. A. 2d Cir. Certiorari denied. Reported be-
low: 509 F. 2d 1110.

No. 75-5071. Dean  v . United  States . C. A. 4th 
Cir. Certiorari denied.

No. 75-5073. Spen ce  v . Latting  et  al . C. A. 10th 
Cir. Certiorari denied. Reported below: 512 F. 2d 93.

No. 75-5078. Van  Meter  v . Morgan , Sherif f , et  
al . C. A. 8th Cir. Certiorari denied. Reported be-
low: 518 F. 2d 366.

No. 75-5084. Scrant on  v . Whealon . C. A. 6th 
Cir. Certiorari denied. Reported below: 514 F. 2d 99.

No. 75-5085. Nunn  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 519 F. 2d 
1404.

No. 75-5088. Tragas  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 515 F. 2d 511.

No. 75-5089. Turpin  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 517 F. 2d 
1400.
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No. 75-5093. Neugebauer  v . Unite d  States . C. A. 
10th Cir. Certiorari denied.

No. 75-5094. Ellerbee  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 517 F. 2d 
1399.

No. 75-5099. Hendrix  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 505 F. 2d 
1233.

No. 75-5100. Haynes  v . Unit ed  Stat es . C. A. 4th 
Cir. Certiorari denied. Reported below: 515 F. 2d 275.

No. 75-5101. Buchanan  v . Wheeler . C. A. 6th 
Cir. Certiorari denied. Reported below: 513 F. 2d 630.

No. 75-5103. Latta  v . Fitzha rris  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 521 F. 2d 246.

No. 75-5106. Hoover  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 515 F. 2d 
1181.

No. 75-5111. Wilkers on  v . Virgi nia . C. A. 4th 
Cir. Certiorari denied.

No. 75-5112. Pleasan t  v . Ohio . C. A. 6th Cir.
Certiorari denied. Reported below: 513 F. 2d 632.

No. 75-5114. Alers  v . Toledo  et  al . C. A. 1st Cir. 
Certiorari denied.

No. 75-5128. Taylor  v . Henderson , Warden . Sup. 
Ct. La. Certiorari denied. Reported below: 313 So. 2d 
244.

No. 75-5150. Presley  v . Gathrig ht , Correcti onal  
Supe rinten dent . C. A. 4th Cir. Certiorari denied.
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No. 75-5149. Hass an  v . Woodhav en  Apartme nts , 
Inc . App. Term, Sup. Ct. N. Y., 1st Jud. Dept. Cer-
tiorari denied.

No. 75-5190. Lyle  v . Nation al  Surety  Corp , et  al . 
Ct. App. La., 3d Cir. Certiorari denied. Reported be-
low: 304 So. 2d 743.

No. 75-5241. Webs ter  v . Pennsylv ania . Sup. Ct. 
Pa. Certiorari denied. Reported below: 462 Pa. 125, 
337 A. 2d 914.

No. 75-5152. Marsh all  v . Dis trict  of  Columbia  
Governmen t  et  al . Ct. App. D. C. Certiorari denied.

No. 75-5244. Slaughter  v . Brigham  Young  Uni -
versity . C. A. 10th Cir. Certiorari denied. Reported 
below: 514 F. 2d 622.

No. 75-5258. Nass ar  v . Vinzant , Correction al  Su -
perint endent . C. A. 1st Cir. Certiorari denied. Re-
ported below: 519 F. 2d 798.

No. 75-5259. Jackson  v . Alabama . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 55 Ala. App. 
334, 315 So. 2d 131.

No. 75-5299. Bowman  v . Egele r , Warden . C. A. 
6th Cir. Certiorari denied. Reported below: 517 F. 2d 
1404.

No. 74-1282. Ratne r  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Mr . Just ice  Douglas , being 
of the view, stated in his previous opinions1 and those 

1 Miller n . California, 413 U. S. 15, 42-47 (1973) (dissenting); 
Paris Adult Theatre I v. Slaton, 413 U. S. 49, 70-73 (1973) (dis-
senting); Memoirs v. Massachusetts, 383 U. S. 413, 426-433 (1966) 
(concurring in judgment); Ginzburg v. United States, 383 U. S. 
463, 491-492 (1966) (dissenting); Roth v. United States, 354 U. S. 
476,508-514 (1957) (dissenting).
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of Mr. Justice Black,2 that any state or federal ban on, 
or regulation of, obscenity abridges freedom of speech 
and of the press contrary to the First and Fourteenth 
Amendments, would grant certiorari and summarily re-
verse the judgment. Reported below: 502 F. 2d 1300.

Mr . Justi ce  Brennan , with whom Mr . Justice  
Stewart  and Mr . Justice  Marsh all  join, dissenting.

Petitioner was convicted in the United States District 
Court for the Northern District of Texas of mailing 
obscene magazines and films, and mailing advertisements 
describing how to obtain such magazines and films, in 
violation of 18 U. S. C. § 1461, which provides in perti-
nent part:

“Every obscene, lewd, lascivious, indecent, filthy or 
vile article, matter, thing, device, or substance; . . .

“Is declared to be nonmailable matter and shall 
not be conveyed in the mails or delivered from any 
post office or by any letter carrier.

“Whoever knowingly uses the mails for the mail-
ing ... of anything declared by this section ... to be 
nonmailable, . . . shall be fined not more than $5,000 
or imprisoned not more than five years . . . .”

The Court of Appeals for the Fifth Circuit affirmed, 502 
F. 2d 1300 (1974).

I adhere to my dissent in United States V. Orito, 413 
U. S. 139, 147 (1973), in which, speaking of 18 U. S. C. 
§ 1462, which is similar in scope to § 1461, I expressed 
the view that “[w] hatever the extent of the Federal 
Government’s power to bar the distribution of allegedly 
obscene material to juveniles or the offensive exposure of 
such material to unconsenting adults, the statute before 
us is clearly overbroad and unconstitutional on its face.” 

2 Ginzburg n . United States, supra, at 476 (dissenting); Mishkin v. 
New York, 383 U. S. 502, 515-518 (1966) (dissenting).
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413 U. S., at 147-148. For the reasons stated in my 
dissent in Miller v. California, 413 U. S. 15, 47 (1973), 
I would therefore grant certiorari, and, since the judg-
ment of the Court of Appeals for the Fifth Circuit was 
rendered after Orito, reverse.* In that circumstance, I 
have no occasion to consider whether the other questions 
presented merit plenary review. See Heller n . New 
York, 413 U. S. 483, 494 (1973) (Brennan , J., 
dissenting).

Finally, it appears from the petition and response that 
the obscenity of the disputed materials was not adjudged 
by applying local community standards. Based on my 
dissent in Handing v. United States, 418 U. S. 87, 141 
(1974), I believe that, consistent with the Due Process 
Clause, petitioner must be given an opportunity to have 
his case decided on, and to introduce evidence relevant 
to, the legal standard upon which his conviction has 
ultimately come to depend. Thus, even on its own 
terms, the Court should vacate the judgment below and 
remand for a determination whether petitioner should be 
afforded a new trial under local community standards.

No. 74-1430. Sandquist  v . Calif orni a . App. Dept., 
Super. Ct. Cal., County of Los Angeles. Certiorari de-
nied. Mr . Justice  Douglas , being of the view, stated 
in his previous opinions1 and those of Mr. Justice Black,2

* Although four of us would grant certiorari and reverse the judg-
ment, the Justices who join this opinion do not insist that the case 
be decided on the merits.

1 Miller n . California, 413 U. S. 15, 42-47 (1973) (dissenting); 
Paris Adult Theatre I n . Slaton, 413 U. 8. 49, 70-73 (1973) (dis-
senting); Memoirs n . Massachusetts, 383 U. 8. 413, 420-433 (1966) 
(concurring in judgment); Ginzburg v. United States, 383 U. S. 463, 
491-492 (1966) (dissenting); Roth n . United States, 354 U. 8. 476, 
508-514 (1957) (dissenting).

2 Ginzburg n . United States, supra, at 476 (dissenting); Mishkin v. 
New York, 383 U. 8. 502, 515-518 (1966) (dissenting).
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that any state or federal ban on, or regulation of, ob-
scenity abridges freedom of speech and of the press con-
trary to the First and Fourteenth Amendments, would 
grant certiorari and summarily reverse the judgment.

Mr . Justi ce  Brennan , with whom Mr . Justice  
Stewart  and Mr . Justi ce  Marsh all  join, dissenting.

Petitioner was convicted in the Municipal Court of 
Los Angeles of exhibiting allegedly obscene motion pic-
tures in violation of Cal. Penal Code § 311.2 (1970), 
which provides in pertinent part as follows:

“(a).Every person who knowingly . . . exhibits 
to others, any obscene matter is guilty of a 
misdemeanor.”

As used in § 311.2,
“ ‘Obscene matter’ means matter, taken as a whole, 
the predominant appeal of which to the average per-
son, applying contemporary standards, is to prurient 
interest, i. e., a shameful or morbid interest in 
nudity, sex, or excretion; and is matter which taken 
as a whole goes substantially beyond customary lim-
its of candor in description or representation of such 
matters; and is matter which taken as a whole is 
utterly without redeeming social importance.” § 311 
(a) (Supp. 1975).

On appeal, the Appellate Department of the Superior 
Court of California for the County of Los Angeles 
affirmed the conviction. Certification to the Court of 
Appeal was sought and denied.

It is my view that “at least in the absence of distribu-
tion to juveniles or obtrusive exposure to unconsenting 
adults, the First and Fourteenth Amendments prohibit 
the State and Federal Governments from attempting 
wholly to suppress sexually oriented materials on the 
basis of their allegedly ‘obscene’ contents.” Paris Adult 
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Theatre I n . Slaton, 413 U. S. 49, 113 (1973) (Brennan , 
J., dissenting). It is clear that, tested by that constitu-
tional standard, § 311.2, as it incorporates the definition 
of “obscene matter” in § 311 (a), is constitutionally over-
broad and therefore invalid on its face. For the reasons 
stated in my dissent in Miller v. California, 413 U. S. 15, 
47 (1973), I would therefore grant certiorari and, since 
the judgment of the Appellate Department was rendered 
after Miller, reverse.*  In that circumstance, I have no 
occasion to consider whether the other questions pre-
sented merit plenary review. See Heller n . New York, 
413 U. S. 483, 495 (1973) (Brennan , J., dissenting).

Further, it appears from the petition and response 
that the obscenity of the disputed materials was not 
adjudged by applying local community standards. Based 
on my dissent in Handing n . United States, 418 U. S. 87, 
141 (1974), I believe that, consistent with the Due Proc-
ess Clause, petitioner must be given an opportunity to 
have his case decided on, and to introduce evidence rele-
vant to, the legal standard upon which his conviction has 
ultimately come to depend. Thus, even on its own terms, 
the Court should vacate the judgment below and remand 
for a determination whether petitioner should be afforded 
a new trial under local community standards.

No. 7-4-6176. Stewar t  v . Iowa . Sup. Ct. Iowa. 
Certiorari denied. Reported below: 223 N. W. 2d 250.

Mr . Just ice  Brennan , with whom Mr . Justi ce  Doug -
las  and Mr . Justice  Marshall  concur, dissenting.

On September 27, 1971, petitioner was charged in an in-
formation filed in the Justice of the Peace Court in 
Vinton, Iowa, with reckless driving of an automobile in-

* Although four of us would grant certiorari and reverse the judg-
ment, the Justices who join this opinion do not insist that the case be 
decided on the merits.
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volved in an accident on September 10, 1971, which re-
sulted in the deaths of two people. On October 12, 1971, 
the Grand Jury of Benton County, Iowa, indicted peti-
tioner for manslaughter arising from the same set of cir-
cumstances as formed the basis of the reckless-driving 
charge. On December 3, 1971, petitioner was found 
guilty of reckless driving in Justice of the Peace Court 
and was sentenced to serve 30 days in the county jail and 
to pay the costs of the action. Subsequently, petitioner 
filed a motion to dismiss the manslaughter indictment on 
the ground that prosecution for manslaughter constituted 
double jeopardy because of his prior conviction for reck-
less driving based on the same transaction. The motion 
to dismiss was overruled, and thereafter petitioner was 
tried and convicted of manslaughter. Petitioner ap-
pealed the manslaughter conviction to the Iowa Supreme 
Court. That court, divided 5 to 4 on the double jeopardy 
issue, affirmed the conviction. 223 N. W. 2d 250 (1974).

The two charges leveled against petitioner clearly arose 
out of the same criminal transaction or episode, yet they 
were tried separately. In that circumstance, we should 
grant the petition for certiorari and reverse the man-
slaughter conviction. I adhere to the view that the 
Double Jeopardy Clause of the Fifth Amendment, which 
is applicable to the States through the Fourteenth 
Amendment, Benton v. Maryland, 395 U. S. 784 (1969), 
requires the joinder at one trial, except in extremely 
limited circumstances not present here, of “all the charges 
against a defendant that grow out of a single criminal 
act, occurrence, episode, or transaction.” Ashe v. Swen-
son, 397 U. S. 436, 453-454 (1970) (Brennan , J., con-
curring). See Waugh v. Gray, 422 U. S. 1027 (1975) 
(Brennan , J., dissenting); Wells v. Missouri, 419 U. S. 
1075 (1974) (Brennan , J., dissenting); Moton v. Swen-
son, 417 U. S. 957 (1974) (Brennan , J., dissenting);
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Tijerinav .New Mexico, 417 U. S. 956 (1974) (Brennan , 
J., dissenting); Ciuzio v. United States, 416 U. S. 995 
(1974) (Brennan , J., dissenting); Harris n . Washington, 
404 U. S. 55, 57 (1971) (concurring statement); Waller v. 
Florida, 397 U. S. 387, 395 (1970) (Brennan , J., concur-
ring). See also People v. White, 390 Mich. 245, 212 
N. W. 2d 222 (1973); State v. Brown, 262 Ore. 442, 497 
P. 2d 1191 (1972); Commonwealth v. Campana, 452 
Pa. 233, 304 A. 2d 432, vacated and remanded, 414 U. S. 
808 (1973), adhered to on remand, 455 Pa. 622, 314 A. 
2d 854 (1974); State v. Gregory, 66 N. J. 510, 333 A. 2d 
257 (1975).

No. 74-1568. Wind  River  India n  Education  Assn ., 
Inc ., et  al . v . Ward  et  al . Sup. Ct. Wyo. Motion of 
respondents Ward et al. for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 
531 P. 2d 872.

No. 74-6553. Vardas  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 518 S. W. 2d 826.

Mr . Just ice  Brennan , with whom Mr . Just ice  Doug -
las  and Mr . Justice  Marsh all  concur, dissenting.

Petitioner was charged in a two-count indictment; 
the first count charged robbery by assault, the second 
count charged robbery by firearms, and the indictment 
contained an enhancement allegation as to the first count 
by virtue of a prior conviction. As noted by the court 
below, both counts related to the same transaction. At 
petitioner’s first trial, on September 5, 1967, the court 
limited the State to trial on the second count. The trial 
resulted in a conviction which was subsequently reversed 
on appeal. 488 S. W. 2d 467 (Tex. Crim. App. 1972). 
Instead of proceeding to a retrial on the second count 
of the indictment, however, the State, over petitioner’s 
former jeopardy objection, proceeded to try him on the
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first count as compounded by the enhancement allegation 
which had been abandoned at the 1967 trial. This trial 
resulted in a conviction which was subsequently affirmed 
on appeal. 518 S. W. 2d 826 (Tex. Crim. App. 1975).

In my view the rejection of petitioner’s former jeop-
ardy claim was error. Cf. Ciuzio v. United States, 416 
U. S. 995 (1974) (Brennan , J., dissenting). I adhere to 
the view that the Double Jeopardy Clause of the Fifth 
Amendment, which is applicable to the States through 
the Fourteenth Amendment, Benton v. Maryland, 395 
U. S. 784 (1969), requires the joinder at one trial, except 
in extremely limited circumstances not present here, of 
“all the charges against a defendant that grow out of a 
single criminal act, occurrence, episode, or transaction.” 
Ashe v. Swenson, 397 U. S. 436, 453-454 (1970) (Bren -
nan , J., concurring). See Stewart n . Iowa, ante, p. 902 
(Brennan , J., dissenting); Waugh n . Gray, 422 
U. S. 1027 (1975) (Brennan , J., dissenting); Wells v. 
Missouri, 419 U. S. 1075 (1974) (Brennan , J., dissent-
ing); Moton v. Swenson, 417 U. S. 957 (1974) (Bren -
nan , J., dissenting); Tijerina v. New Mexico, 417 U. S. 
956 (1974) (Brennan , J., dissenting); Ciuzio v. United 
States, supra (Brennan , J., dissenting); Harris v. Wash-
ington, 404 U. S. 55, 57 (1971) (concurring statement); 
Waller v. Florida, 397 U. S. 387, 395 (1970) (Brennan , 
J., concurring). See also People n . White, 390 Mich. 
245, 212 N. W. 2d 222 (1973); State v. Brown, 262 Ore. 
442, 497 P. 2d 1191 (1972); Commonwealth v. Campana, 
452 Pa. 233, 304 A. 2d 432, vacated and remanded, 
414 U. S. 808 (1973), adhered to on remand, 455 Pa. 622, 
314 A. 2d 854 (1974); State v. Gregory, 66 N. J. 510, 333 
A. 2d 257 (1975). I would therefore grant the petition 
for certiorari and reverse the conviction. In that cir-
cumstance, I have no occasion to consider whether the 
other questions presented merit plenary review. See
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Heller v. New York} 413 U. S. 483, 495 (1973) (Brennan , 
J., dissenting).

No. 75-209. Will iams  v . Brasea , Inc ., et  al .; and
No. 75-225. Brase a , Inc ., et  al . v . Bender  Weld -

ing  & Machine  Co ., Inc ., et  al . C. A. 5th Cir. Cer-
tiorari denied. Mr . Justice  Douglas  would grant cer-
tiorari. Reported below: 497 F. 2d 67 and 513 F. 2d 301.

No. 75-227. Federa l  Power  Commis sion  v . Con -
sumer  Federatio n  of  America  et  al . C. A. D. C. Cir. 
Certiorari denied. Mr . Justice  Stewart  and Mr . Jus -
tice  Powe ll  took no part in the consideration or decision 
of this petition. Reported below: 169 U. S. App. D. C. 
116, 515 F. 2d 347.

No. 75-248. Korholz  v . Dasho , Executor , et  al . 
C. A. 7th Cir. Certiorari denied. Mr . Justi ce  Powell  
took no part in the consideration or decision of this peti-
tion. Reported below: 515 F. 2d 511.

No. 75-254. Dillard , Judge  v . Walker . C. A. 4th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 
523 F. 2d 3.

Assignment Orders
An order of The  Chief  Just ice  designating and as-

signing Mr. Justice Clark (retired) to perform judicial 
duties in the United States Court of Appeals for the Fifth 
Circuit for the purpose of hearing the appeal in the case 
of United States v. Carden, No. 74—3037, and for such 
additional time as may be required to complete unfin-
ished business, pursuant to 28 U. S. C. § 294 (a), is 
ordered entered on the minutes of this Court, pursuant 
to 28 U. S. C. § 295.

An order of The  Chief  Justi ce  designating and as-
signing Mr. Justice Clark (retired) to perform judicial 
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duties in the United States Court of Appeals for the 
Fourth Circuit during the week of November 10, 1975, 
and for such additional time as may be required to com-
plete unfinished business, pursuant to 28 U. S. C. § 294 
(a), is ordered entered on the minutes of this Court, pur-
suant to 28 U. S. C. § 295.

An order of The  Chief  Just ice  designating and as-
signing Mr. Justice Clark (retired) to perform judicial 
duties in the United States Court of Appeals for the 
District of Columbia Circuit from December 11, 1975, 
to December 17, 1975, and for such additional time as 
may be required to complete unfinished business, pur-
suant to 28 U. S. C. § 294 (a), is ordered entered on the 
minutes of this Court, pursuant to 28 U. S. C. § 295.

An order of The  Chief  Justice  designating and as-
signing Mr. Justice Clark (retired) to perform judicial 
duties in the United States Court of Appeals for the 
Third Circuit on April 8 and 9, 1976, and for such addi-
tional time as may be required to complete unfinished 
business, pursuant to 28 U. S. C. § 294 (a), is ordered 
entered on the minutes of this Court, pursuant to 28 
U. S. C. § 295.

October  20, 1975

Affirmed on Appeal
No. 75-279. Baker  et  al . v . Owen  et  al . Affirmed 

on appeal from D. C. M. D. N. C. Reported below: 
395 F. Supp. 294.

Appeals Dismissed
No. 74-6715. Kline  et  al . v . Illinois . Appeal from 

Sup. Ct. Ill. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Mr . Jus -
tice  Brennan  would note probable jurisdiction and set 
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case for oral argument. Reported below: 60 Ill. 2d 246, 
326 N. E. 2d 395.

No. 75-207. Appal achian  Powe r  Co . v . Public  
Service  Comm iss ion  of  West  Virginia . Appeal from 
Sup. Ct. App. W. Va. dismissed for want of substantial 
federal question. Mr . Justice  Powel l  took no part in 
the consideration or decision of this appeal.

No. 75-263. Board  of  Education  of  Armstrong  
High  School  Distr ict  No . 225, Vermilion  and  
Champ aign  Count ies , et  al . v . Ellis , Superintendent  
of  Educational  Servic e Region , Vermilion  County , 
et  al . Appeal from Sup. Ct. Ill. dismissed for want of 
substantial federal question. Reported below: 60 Ill. 2d 
413, 328 N. E. 2d 294.

No. 75-295. Albert  Simon , Inc ., et  al . v . Myers on , 
Commi ss ioner , Depar tment  of  Consum er  Affair s of  
the  City  of  New  York . Appeal from Ct. App. N. Y. 
dismissed for want of substantial federal question. Re-
ported below: 36 N. Y. 2d 300, 327 N. E. 2d 801.

No. 75-305. Griggs , Coope r  & Co., Inc . v . Novak , 
Liquor  Control  Commis sion er  of  Minnesota , et  al .; 
and

No. 75-315. Heaven  Hill  Dist ill erie s , Inc . v . 
Novak , Liquor  Control  Commi ssione r  of  Minnesota , 
et  al . Appeals from Sup. Ct. Minn, dismissed for want 
of substantial federal question. Reported below: 304 
Minn. 28, 229 N. W. 2d 144.

No. 75-284. Metrop olitan  Dade  County , Florida , 
et  al . v. Aerojet -General  Corp . Appeal from C. A. 
5th Cir. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied. Reported be-
low: 511 F. 2d 710.
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No. 75-5081. Howlet t  v . Federal  National  Mort -
gag e Assn . Appeal from Sup. Ct. Mo. dismissed for 
want of substantial federal question. Reported below: 
521 S. W. 2d 428.

No. 74-5314. Smith  v . Kentucky . Appeal from 
Ct. App. Ky. dismissed for want of substantial federal 
question. Reported below: 536 S. W. 2d 457.

Miscellaneous Orders
No. 9, Orig. United  States  v . Louis iana  et  al . 

(Louisi ana  Boundary  Case ). The First Accounting of 
Louisiana filed pursuant to the Decree of June 16, 1975 
[422 U. S. 13]; the Accounting by the United States 
filed pursuant to paragraph 6 (b) of the Decree of June 
16, 1975; the Accounting by Louisiana filed pursuant to 
paragraph 5 of the Decree of June 16, 1975; and the 
Accounting by the United States filed pursuant to para-
graphs 5 (b) and 7 of the Decree of June 16, 1975, 
referred to the Special Master.

No. 36, Orig. Texas  v . Louisi ana . Exceptions to 
the Report of the Special Master set for oral argument 
in due course. [For earlier orders herein, see, e. g., 421 
U. S. 905.]

No. A-151. Raymond  v . United  States . C. A. 6th 
Cir. Application for stay of execution of judgment 
and/or bail pending appeal, presented to Mr . Justice  
Stewart , and by him referred to the Court, denied.

No. 74r-882. De Canas  et  al . v . Bica  et  al . Ct. App. 
Cal., 2d App. Dist. [Certiorari granted, 422 U. S. 1040.] 
Motion of petitioners for divided argument denied.

No. 75-82. Sheet  Metal  Workers ’ Internati onal  
Assn . v . Carter . Ct. App. Ga. The Solicitor General is 
invited to file a brief in this case expressing the views of 
the United States.
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No. 74-1107. Cappaer t  et  al . v . United  States  et  
al .; and

No. 74—1304. Nevada  ex  rel . Westergard  v . United  
States  et  al . C. A. 9th Cir. [Certiorari granted, 422 
U. S. 1041.] Motion of petitioners for additional time 
for oral argument granted and 15 additional minutes 
allotted for that purpose. Respondents also allotted 15 
additional minutes for oral argument.

No. 74—1245. Liberty  Mutual  Insu ranc e Co . v . 
Wetz el  et  al . C. A. 3d Cir. [Certiorari granted, 421 
U. S. 987.] Motion of the Attorney General of Ohio 
for leave to participate in oral argument as amicus curiae 
denied.

No. 75-320. Braniff  Airway s , Inc . v . El  Paso  Coin  
Co., Inc ., et  al . Ct. Civ. App. Tex., 8th Sup. Jud. Dist. 
The Solicitor General is invited to file a brief in this case 
expressing the views of the United States.

No. 75-5366. Fishe r  v . Dis trict  Court  of  the  Six -
teenth  Judi cial  Distr ict  of  Montana , in  and  for  the  
County  of  Rosebud . Sup. Ct. Mont. The Solicitor 
General is invited to file a brief in this case expressing the 
views of the United States.

No. 75-250. City  of  Charlo tte  et  al . v . Local  660, 
International  Ass ociati on  of  Firefi ghters  et  al . 
C. A. 4th Cir. [Certiorari granted, ante, p. 890.] Mo-
tion of respondent Middleton et al. for leave to proceed 
in forma pauperis denied.

No. 75-208. Ratclif f  v . Texas  et  al . Motion for 
leave to file petition for writ of certiorari denied.

No. 75-5194. Lewis  v . Unite d  States  Court  of  Ap-
pe als  for  the  Ninth  Circui t  et  al . Motion for leave 
to file petition for writ of mandamus denied.
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No. 75-300. Novick  et  al . v . Unit ed  States  Dis -
tric t  Court  for  the  Western  Dis trict  of  Louis iana  
et  al . Motion for leave to file petition for writ of 
mandamus and/or prohibition denied.

Certiorari Granted
No. 75-268 Radzanower  v . Touche  Ross  & Co. 

et  al . C. A. 2d Cir. Certiorari granted. Reported be-
low: 516 F. 2d 896.

No. 75-292. Serbian  East ern  Orthodox  Dioces e  
for  the  United  States  of  America  and  Canada  et  al . 
v. Mili vojevic h  et  al . Sup. Ct. Ill. Certiorari granted. 
Reported below: 60 Ill. 2d 477, 328 N. E. 2d 268.

No. 75-312. Gribb s , Mayor  of  Detroit , et  al . v . 
Ameri can  Mini  Theatre s , Inc ., et  al . C. A. 6th Cir. 
Certiorari granted. Reported below: 518 F. 2d 1014.

No. 75-328. United  States  v . Orle ans  et  al . C. A. 
6th Cir. Certiorari granted. Reported below: 509 F. 2d 
197.

No. 75-339. Buff alo  Forge  Co . v . Unite d  Steel -
wor kers  of  America , AFL-CIO, et  al . C. A. 2d Cir. 
Certiorari granted. Reported below: 517 F. 2d 1207.

Certiorari Denied. (See also Nos. 74-6715 and 75-284, 
supra.)

No. 74-1516. Presl ey  v . Miss iss ipp i. Sup. Ct. 
Miss. Certiorari denied. Reported below: 308 So. 2d 
85.

No. 74-1605. Rose nfe ld  v . Rumble  et  al . C. A. 
1st Cir. Certiorari denied. Reported below: 515 F. 2d 
498.

No. 75-52. Austin  v . Unite d  Stat es . Ct. Cl. Cer-
tiorari denied. Reported below: 206 Ct. Cl. 719.
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No. 74-6718. Stanley  v . Wainwri ght , Secretary , 
Depar tment  of  Off ender  Rehabili tation  of  Florida . 
C. A. 5th Cir. Certiorari denied. Reported below: 510 
F. 2d 1406.

No. 75-59. Brady  v . Commi ssione r  of  Inter nal  
Reve nue . C. A. 3d Cir. Certiorari denied. Reported 
below: 513 F. 2d 625.

No. 75-101. Vigi  et  al . v. United  States . C. A. 
6th Cir. Certiorari denied. Reported below: 515 F. 2d 
290.

No. 75-113. Ramir ez  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 513 F. 2d 72.

No. 75-123. Nichols  et  ux . v . Commi ssione r  of  
Internal  Reve nue . C. A. 5th Cir. Certiorari denied. 
Reported below: 511 F. 2d 618.

No. 75-132. Jef fords  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 519 F. 2d 
1398.

No. 75-180. Inters tate  95 Committee  v . Coleman , 
Secre tary  of  Trans por tati on , et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 515 F. 2d 1021.

No. 75-181. Haverly  et  ux . v . Unite d States . 
C. A. 7th Cir. Certiorari denied. Reported below: 513 
F. 2d 224.

No. 75-229. De Fili ppo  et  al ., t /a  A & S v. Ford  
Motor  Co . C. A. 3d Cir. Certiorari denied. Reported 
below: 516 F. 2d 1313.

No. 75-253. Harte  v . Lehnhausen , Former  Dire c -
tor , Departm ent  of  Local  Government  Aff airs  of  
Illinois , et  al . Sup. Ct. Ill. Certiorari denied. Re-
ported below: 60 Ill. 2d 542, 328 N. E. 2d 543.
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No. 75-269. National  Labor  Relat ions  Board  v . 
Decaturv ille  Sports wear  Co ., Inc ., et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 518 F. 2d 788.

No. 75-271. Packag ing  Industri es , Inc . v . Die - 
matic  Manuf actur ing  Corp . C. A. 2d Cir. Certio-
rari denied. Reported below: 516 F. 2d 975.

No. 75-275. Adkin s  et  al . v . Adickes  et  al . Sup. 
Ct. S. C. Certiorari denied. Reported below: 264 S. C. 
394, 215 S. E. 2d 442.

No. 75-289. Schulz  v . Cress  et  al . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 75-291. Klein  v . Robinson  et  al . Sup. Ct. 
N. J. Certiorari denied. Reported below: 69 N. J. 133, 
351 A. 2d 713.

No. 75-293. Irrigation  & Power  Equip ment , Inc ., 
et  al . v. Sims  Consoli dated , Ltd . C. A. 10th Cir. 
Certiorari denied. Reported below: 518 F. 2d 413.

No. 75-296. Berbe rian  v . Rhode  Islan d  Bar  Assn . 
Sup. Ct. R. I. Certiorari denied. Reported below:----  
R. I.---- , 339 A. 2d 277.

No. 75-297. Stebbi ns  v . Crocker -Citiz ens  Nation al  
Bank . C. A. 9th Cir. Certiorari denied. Reported be-
low: 516 F. 2d 784.

No. 75-298. Nix v . Tenness ee . Ct. Crim. App. 
Tenn. Certiorari denied. Reported below: 530 S. W. 
2d 524.

No. 75-329. Kaufman  v . Dumps on , Adminis trator , 
Human  Reso urces  Administration  of  the  City  of  
New  York . Ct. App. N. Y. Certiorari denied. Re-
ported below: 35 N. Y. 2d 993.
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No. 75-304. Continental  Casua lty  Co . v . Winst on  
Corp . C. A. 6th Cir. Certiorari denied. Reported be-
low: 508 F. 2d 1298.

No. 75-310. Sperry  Rand  Corp . v . Deere  & Co. 
C. A. 9th Cir. Certiorari denied. Reported below: 513 
F. 2d 1131.

No. 75-316. Bis tany  v . Calif ornia . App. Dept., 
Super. Ct. Cal., County of Los Angeles. Certiorari 
denied.

No. 75-319. Cukrow ski  et  al . v . Mt . Sinai  Hos -
pital , Inc ., et  al . Sup. Ct. Wis. Certiorari denied. 
Reported below: 67 Wis. 2d 487, 227 N. W. 2d 95.

No. 75-331. Ruffi n  et  al . v . Mercury  Record  Pro -
ductions , Inc ., et  al . C. A. 6th Cir. Certiorari denied. 
Reported below: 513 F. 2d 222.

No. 75-5020. Carter  v . Larkin . C. A. 5th Cir. 
Certiorari denied.

No. 75-5037. Sims  v . United  States  ; and
No. 75-5050. Malone  v . United  States . C. A. 8th 

Cir. Certiorari denied.

No. 75-5062. Harris  v . Unite d  State s ;
No. 75-5080. Harris  v . United  States ; and
No. 75-5096. Patrick  v . Unite d  Stat es . C. A. 5th 

Cir. Certiorari denied. Reported below: 514 F. 2d 710.

No. 75-5064. Shad  v . Unite d  State s ;
No. 75-5065. Byrd  v . United  State s ; and
No. 75-5066. Goble  v . United  Stat es . C. A. 6th 

Cir. Certiorari denied. Reported below: 512 F. 2d 458.

No. 75-5067. Hernandez  et  al . v . United  States .
C. A. 3d Cir. Certiorari denied. Reported below: 517 
F. 2d 1399.
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No. 75-5068. Baldwi n , aka  Christ ofil is  v . Unite d  
States . C. A. 10th Cir. Certiorari denied.

No. 75-5069. Masters on  v . United  States . C. A. 
8th Cir. Certiorari denied. Reported below: 517 F. 
2d 8.

No. 75-5070. Cocheres  v. United  States . C. A. 
3d Cir. Certiorari denied. Reported below: 517 F. 2d 
1399.

No. 75-5083. Van  Blaricom  v . Forsch t . C. A. 5th 
Cir. Certiorari denied. Reported below: 511 F. 2d 615.

No. 75-5092. Donova n  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 513 F. 2d 625.

No. 75-5104. Mc Mullen  v . United  States . C. A. 
7th Cir. Certiorari denied. Reported below: 516 F. 2d 
917.

No. 75-5113. Rodrig uez  v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Reported below: 510 F. 
2d 1.

No. 75-5117. Gartn er  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 518 F. 2d 633.

No. 75-5119. Willi ams  v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 511 F. 2d 
1191.

No. 75-5120. Knight  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 519 F. 2d 
1398.

No. 75-5121. Rolls  v . United  State s . C. A. 10th 
Cir. Certiorari denied.

No. 75-5126. Brow n v . Perini , Correcti onal  Su -
perin tendent . C. A. 6th Cir. Certiorari denied. Re-
ported below: 519 F, 2d 1402.
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No. 75-5124. Ward  v . Carpenter , Sherif f . C. A. 
9th Cir. Certiorari denied.

No. 75-5134. Pritch ard  v . Julia n  et  al . Sup. Ct. 
App. W. Va. Certiorari denied.

No. 75-5135. Foste r  v . Unit ed  Stat es . C. A. 4th 
Cir. Certiorari denied.

No. 75-5137. Evans  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 519 F. 2d 
1083.

No. 75-5138. Rumfelt  v . United  Stat es . C. A. 7th 
Cir. Certiorari denied.

No. 75-5139. Ramir ez  v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied.

No. 75-5141. Bey , aka  William s  v . Unite d  State s . 
C. A. 3d Cir. Certiorari denied. Reported below: 517 
F. 2d 1399.

No. 75-5142. Rush  v . United  States . C. A. 10th 
Cir. Certiorari denied.

No. 75-5143. Hunter  v . United  States . C. A. 4th 
Cir. Certiorari denied.

No. 75-5145. Lee  v . United  States  C. A. D. C. 
Cir. Certiorari denied. Reported below: 168 U. S. App. 
D. C. 165, 513 F. 2d 423.

No. 75-5151. Hanks  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 515 F. 2d 
1182.

No. 75-5156. Mc Donnell  v . Wolf f , Warde n . C. A. 
8th Cir. Certiorari denied. Reported below: 519 F. 2d 
1030.
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No. 75-5153. Brown  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 518 F. 2d 821.

No. 75-5155. Popeko  v. Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 513 F. 2d 771.

No. 75-5174. Woolle n  v . Willi ams  et  al . C. A. 4th 
Cir. Certiorari denied.

No. 75-5180. Raphi el  et  al . v . Henderson , Warden . 
C. A. 5th Cir. Certiorari denied.

No. 75-5276. Venable  v . Alabama . C. A. 5th Cir. 
Certiorari denied.

No. 75-5333. Matt hew s  v . Mille r  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 515 F. 2d 511.

No. 75-5361. Roddy  v . Black , Reformatory  Super -
intende nt . C. A. 6th Cir. Certiorari denied. Re-
ported below: 516 F. 2d 1380.

No. 75-5468. Casey , Administ rator  v . Kentucky . 
Ct. App. Ky. Certiorari denied.

No. 75-226. Unite d  States  v . Spin ella . C. A. 5th 
Cir. Certiorari denied. Mr . Justice  Blackmun  would 
grant certiorari. Reported below: 506 F. 2d 426.

No. 75-5400. La  Ruff a , aka  Brooks  v . New  York . 
Ct. App. N. Y. Certiorari denied. Mr . Justice  Mar -
shall  would grant certiorari. Reported below: 37 N. Y. 
2d 58, 332 N. E. 2d 312.

October  29, 1975

Dismissal Under Rule 60
No. 75-5453. Brown  v . Florida . Dist. Ct. App. Fla., 

2d Dist. Certiorari dismissed under this Court’s Rule 
60. Reported below: 306 So. 2d 627.
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October  31, 1975

Dismissal Under Rule 60
No. 75-5075. Vick  v . North  Carolina . Sup. Ct. 

N. C. Certiorari dismissed under this Court’s Rule 60. 
Reported below: 287 N. C. 37, 213 S. E. 2d 335.

November  3, 1975*

Dismissal Under Rule 60
No. 74-6444. Pitts  et  al . v . Florida . Dist. Ct. App. 

Fla., 1st Dist. Certiorari dismissed under this Court’s 
Rule 60. Reported below: 307 So. 2d 473.

Affirmed on Appeal
No. 75-134. Cannon  v . Guste  et  al . Affirmed on 

appeal from D. C. E. D. La.

Appeals Dismissed
No. 75-257. Baker  v . Unit ed  States . Appeal from 

C. A. 5th Cir. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported 
below: 514 F. 2d 722.

No. 75-302. Small  et  al . v . Pangle , Treasurer  of  
Kankakee  County , et  al . Appeal from Sup. Ct. Ill. 
dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 60 Ill. 2d 
510, 328 N. E. 2d 285.

No. 75-333. North  v . North . Appeal from Sup. Ct. 
Kan. Motion of appellee for leave to proceed in forma 
pauperis denied. Appeal dismissed for want of substan-

*Mr . Just ice  Dou gla s took no part in the consideration or de-
cision of cases in which orders hereinafter reported were announced 
on this date.
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tial federal question. Reported below: 217 Kan. 213, 
535 P. 2d 914.

No. 75-5342. Matt hew s v . Kavouk lis  et  al . Ap-
peal from C. A. 5th Cir. dismissed for want of jurisdic-
tion. Treating the papers whereon the appeal was taken 
as a petition for writ of certiorari, certiorari denied.

No. 75-372. O’Donnell  et  al . v . Antin  et  al . Ap-
peal from Ct. App. N. Y. dismissed for want of substan-
tial federal question. Reported below: 36 N. Y. 2d 941, 
335 N. E. 2d 854.

No. 75-5252. Lee  et  ux . v . Child  Care  Service  
Delaw are  County  Institut ion  Dis trict  ^t  al . Ap-
peal from Sup. Ct. Pa. dismissed for want of substantial 
federal question. Reported below: 461 Pa. 641, 337 A. 
2d 586.

Certiorari Granted—Vacated and Remanded. (See also
No. 75-245, ante, p. 3.)

No. 75-5169. Breaux  v . United  States ; and
No. 75-5223. Harp  v . Unite d  States . C. A. 5th Cir. 

Motions for leave to proceed in forma pauperis and cer-
tiorari granted. Judgment vacated and cases remanded 
for further consideration in light of United States n . Hale, 
422 U. S. 171 (1975). Reported below: 513 F. 2d 786.

Miscellaneous Orders
No. 64, Orig. New  Hamp shi re  v . Maine . Report of 

Special Master received and ordered filed. Exceptions, if 
any, may be filed by the parties within 45 days. Reply 
briefs, if any, may be filed within 30 days thereafter. 
[For earlier orders herein, see, e. g., 419 U. S. 814.]

No. A-323. Internal  Revenue  Service  v . Frueh auf  
Corp , et  al . C. A. 6th Cir. Motion to vacate stay 
heretofore granted by Mr . Justi ce  Stew art  on October 
9, 1975, denied.
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No. A-318. Burraf ato  et  ux . v . Unite d  States  De -
partm ent  of  State  et  al . Application for stay of man-
date of the United States Court of Appeals for the Sec-
ond Circuit and/or stay of deportation, presented to Mr . 
Just ice  Dougla s , and by him referred to the Court, de-
nied. Reported below: 523 F. 2d 554.

No. A-353 (75-5402). Faison  v . Wash ingto n . 
Super. Ct. Wash., Cowlitz County. Application for stay 
of enforcement of judgment and sentence, presented to 
Mr . Just ice  Dougla s , and by him referred to the Court, 
denied.

No. D-47. In  re  Disb arment  of  Mayes . It having 
been reported to the Court that Ronald W. Mayes, of 
Washington, D. C., and Madison, Kan., has been dis-
barred from the practice of law by the Supreme Court of 
Kansas, and this Court by order of April 21, 1975 [421 
U. S. 927], having suspended the said Ronald W. Mayes 
from the practice of law in this Court and directed that 
a rule issue requiring him to show cause why he should 
not be disbarred;

It is ordered that the said Ronald W. Mayes, be, and 
he is hereby, disbarred from the practice of law in this 
Court and that his name be stricken from the roll of at-
torneys admitted to practice before the Bar of this Court.

No. 73-861. East  Carro ll  Paris h Schoo l  Board  
et  al . v. Marshall . C. A. 5th Cir. [Certiorari granted, 
422 U. S. 1055.] Motion of Lawyers’ Committee for 
Civil Rights Under Law for leave to file a brief as 
amicus curiae granted.

No. 74kl222. Wolf f , Warden  v . Rice . C. A. 8th 
Cir. [Certiorari granted, 422 U. S. 1055.] Motion of 
the Attorney General of New Jersey for leave to par-
ticipate in oral argument as amicus curiae denied.
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No. 73-1596. Hampt on , Chairman , U. S. Civil  
Servic e Comm iss ion , et  al . v . Mow  Sun  Wong  et  al . 
C. A. 9th Cir. [Restored to calendar, 420 U. S. 959.] 
Motion for appointment of counsel granted, and Edward 
H. Steinman, Esquire, of Santa Clara, Cal., is appointed 
to serve as counsel for respondents in this case.

No. 74-175. Midden dorf , Secre tary  of  the  Navy , 
et  al . v. Henry  et  al . ; and

No. 74r-5176. Henry  et  al . v . Middendor f , Secre -
tary  of  the  Navy , et  al . C. A. 9th Cir. [Restored to 
calendar, 421 U. S. 906.] Motion of the Solicitor Gen-
eral to permit Harvey M. Stone, Esquire, to present oral 
argument pro hac vice granted.

No. 74-1304. Nevada  ex  rel . Westergard  v . Unite d  
State s et  al . C. A. 9th Cir. [Certiorari granted, 422 
U. S. 1041.] Motion of the Salt River Pima-Maricopa 
Indian Community et al. for leave to file a brief as amid 
curiae granted.

No. 75-436. Buckley  et  al . v . Valeo , Secre tary  of  
the  Senate , et  al . Appeal from C. A. D. C. Cir.; and

No. 75-437. Buckley  et  al . v . Valeo , Secre tary  of  
the  Senate , et  al . Appeal from D. C. D. C. [Prob-
able jurisdiction noted, ante, p. 820.] Motion to recon-
sider motion of Senator Lee Metcalf for leave to permit 
oral agrument on his behalf as amicus curiae denied.

No. 74-1656. Moe , Sherif f , et  al . v . Confederated  
Salis h  and  Kootenai  Tribes  of  Flathead  Reserva -
tion  et  al . ; and

No. 75-50. Confede rate d Salish  and  Kootenai  
Tribes  of  Flat head  Reservation  et  al . v . Moe , 
Sherif f , et  al . Appeals from D. C. Mont. [Probable 
jurisdiction noted, ante, p. 819.] Joint motion to dis-
pense with printing appendix and for leave to proceed 
on original record granted.
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No. 74—1560. United  States  v . Martine z -Fuerte  
et  al . C. A. 9th Cir. [Certiorari granted, ante, p. 
822.] Motion for appointment of counsel granted, and 
Charles M. Sevilla, Esquire, of San Diego, Cal., is ap-
pointed to serve as counsel for respondents in this case.

No. 74—5566. Barrett  v . United  Stat es . C. A. 6th 
Cir. [Certiorari granted, 420 U. S. 923.] Motion of the 
Solicitor General to permit Robert B. Reich, Esquire, to 
present oral argument pro hac vice granted.

No. 75-246. United  States  v . Hopkins . Ct. Cl. 
[Certiorari granted, ante, p. 821.] Motion to dispense 
with printing appendix granted.

No. 75-5014. Doyle  v . Ohio ; and
No. 75-5015. Wood  v . Ohio . Ct. App. Ohio, Tus-

carawas County. [Certiorari granted, ante, p. 823.] 
Motion to permit Ronald L. Collins, Esquire, to present 
oral argument pro hac vice on behalf of respondent in 
both cases granted. Applications for stay of execution 
and enforcement of judgments and/or bail (Nos. A-94 
and A-96), presented to Mr . Justice  Stew art , and by 
him referred to the Court, denied.

No. 75-5318. Payto n v . United  States  Court  of  
Appeals  for  the  Seventh  Circuit  et  al . ;

No. 75-5441. Bruce  v . Este lle , Corrections  Dire c -
tor ;

No. 75-5446. Szija rto  v . Californi a ; and
No. 75-5459. Johnson  v . Griggs , Insti tution  Su -

perin tendent . Motions for leave to file petitions for 
writs of habeas corpus denied.

No. 75-5170. Lowe  et  al . v . Haynsw orth , Chief  
Judge , U. S. Court  of  Appeals ; and

No. 75-5279. Deleo  v . Unit ed  States  Court  of  
Appeals  for  the  Ninth  Circ uit . Motions for leave 
to file petitions for writs of mandamus denied.
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Probable Jurisdiction Noted
No. 75-420. Unite d  States  et  al . v . Chesap eake  & 

Ohio  Railw ay  Co . et  al . Appeal from D. C. E. D. Va. 
Probable jurisdiction noted. Mr . Just ice  Powell  took 
no part in the consideration or decision of this matter.*  
Reported below: 392 F. Supp. 358.

Certiorari Granted
No. 75-260. Mc Donald  et  al . v . Santa  Fe Trail  

Transp ortation  Co . et  al . C. A. 5th Cir. Certiorari 
granted. Reported below: 513 F. 2d 90.

No. 75-44. Burrel l  et  al . v . Mc Cray  et  al . C. A. 
4th Cir. Motion of respondents for leave to proceed in 
forma pauperis and certiorari granted. Reported below: 
516 F. 2d 357.

No. 75-76. South  Dakot a  v . Opperman . Sup. Ct. 
S. D. Motion of respondent for leave to proceed in 
forma pauperis and certiorari granted. Reported below: 
--- S. D.----- , 228 N. W. 2d 152.

No. 75-382. Federa l  Ener gy  Adminis tration  et  al . 
v. Algonqui n  SNG, Inc ., et  al . C. A. D. C. Cir. Cer-
tiorari granted. In addition to question presented by 
the petition, the parties are directed to brief and argue 
applicability of the Anti-Injunction Act, 26 U. S. C. 
§ 7421. Reported below: 171 U. S. App. D. C. 113, 518 
F. 2d 1051.

No. 75-5027. Bryan  v . Itas ca  County , Minnesot a . 
Sup. Ct. Minn. Motion for leave to proceed in forma 
pauperis and certiorari granted. Reported below: 303 
Minn. 395,228 N. W. 2d 249.

*See also note, supra, p. 918.
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Certiorari Denied. (See also Nos. 75-257, 75-302, and 
75-5342, supra.}

No. 74-1434. Yellow  Freight  System , Inc . v . But -
ler ; and

No. 75-41. Local  Union  823, Internati onal  Broth -
erhood  of  Teamst ers , Chauff eurs , Warehousemen  & 
Helpers  of  America  v . Butler . C. A. 8th Cir. Certio-
rari denied. Reported below: 514 F. 2d 442.

No. 74-1511. Gross  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 511 F. 2d 910.

No. 74-1629. Karrigan  et  al . v . United  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 514 
F. 2d 35.

No. 74-1648. Thomp son  v . Missi ssip pi . Sup. Ct. 
Miss. Certiorari denied. Reported below: 309 So. 2d 
533.

No. 74-6502. Watkins  v . Estel le , Corrections  Di-
rect or . C. A. 5th Cir. Certiorari denied.

No. 74-6551. Norman  v . Clanon , Medi cal  Facil ity  
Super intendent . Sup. Ct. Cal. Certiorari denied.

No. 74-6611. Gamble  v . Alaba ma . C. A. 5th Cir. 
Certiorari denied. Reported below: 509 F. 2d 95.

No. 74-6622. Sellars  v . Mc Carthy , Men ’s Colony  
Sup erint ende nt . C. A. 9th Cir. Certiorari denied.

No. 74—6624. Russ v. Florida . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 313 So. 2d 758.

No. 74-6670. Johnson  v . Reshetylo , Hospi tal  Su -
peri ntend ent . C. A. 6th Cir. Certiorari denied. Re-
ported below: 511 F. 2d 1403.

No. 74-6692. Rheuark  v . Jones , Sherif f . C. A. 5th 
Cir. Certiorari denied.
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No. 74-6697. Young  v . Supe rinten dent , Maryland  
Correction al  Instit ution . C. A. 4th Cir. Certiorari 
denied.

No. 74-6734. Morris  v . Wyrick , Warden . C. A. 
8th Cir. Certiorari denied. Reported below: 516 F. 2d 
1387.

No. 74-6740. Thomas  v . Calif ornia  Depa rtme nt  of  
Motor  Vehicles  et  al . Ct. App. Cal., 3d App. Dist. 
Certiorari denied.

No. 74-6742. Brantley  v . Sulli van  et  al . C. A. 
5th Cir. Certiorari denied.

No. 75-36. Davidson  v . Kirby  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 515 F. 2d 504.

No. 75-48. Sutton  v . United  States . C. A. D. C. 
Cir. Certiorari denied. Reported below: 167 U. S. App. 
D. C. 210, 511 F. 2d 448.

No. 75-56. Neville  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 516 F. 2d 1302.

No. 75-68. Gary -Hobart  Water  Corp . v . National  
Labor  Relati ons  Board  et  al . C. A. 7th Cir. Certio-
rari denied. Reported below: 511 F. 2d 284.

No. 75-97. Fiel ds  v . South  Carolina . Sup. Ct. 
S. C. Certiorari denied. Reported below: 264 S. C. 260, 
214 S. E. 2d 320.

No. 75-99. Parlane  Sports wear  Co., Inc . v . 
Mathews , Secre tary  of  Health , Education , and  Wel -
fare , et  al . C. A. 1st Cir. Certiorari denied. Re-
ported below: 513 F. 2d 835.

No. 75-107. Katranis  et  al . v . Unit ed  Stat es . 
C. A. 6th Cir. Certiorari denied.
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No. 75-117. Ross et  al . v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 510 F. 2d 383.

No. 75-126. Podel l  v. Unite d  States ; and
No. 75-128. Miller  v . Unite d States . C. A. 2d 

Cir. Certiorari denied. Reported below: 519 F. 2d 144.

No. 75-143. Duboff  v . Unite d  States  ; and
No. 75-146. Deuts ch  v . United  States . C. A. 2d 

Cir. Certiorari denied. Reported below: 518 F. 2d 727.
No. 75-153. Land  O’Lakes , Inc ., for mer ly  Land  

O’Lakes  Creamer ies , Inc . v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 514 F. 2d 134.

No. 75-154. Webb  v . Unite d  States . C. A. D. C. 
Cir. Certiorari denied. Reported below: 169 U. S. App. 
D. C. 59, 514 F. 2d 895.

No. 75-160. Hammonds  v . New  Jers ey . Super. Ct. 
N. J. Certiorari denied.

No. 75-166. Fidelit y  Televi sion , Inc . v . Federal  
Communications  Comm iss ion  et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 169 U. S. App. D. C. 
225, 515 F. 2d 684.

No. 75-173. Mac Donald  v . Unite d  States . C. A. 
4th Cir. Certiorari denied.

No. 75-175. Grif fi th  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 511 F. 2d 1190.

No. 75-187. Kelly  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 519 F. 2d 794.

No. 75-217. Spaga nlo  et  al . v . Unite d States . 
C. A. 6th Cir. Certiorari denied. Reported below: 519 
F. 2d 1403.

No. 75-237. Cobb  v . Unite d  States  et  al . C. A. 
6th Cir. Certiorari denied.



ORDERS 927

423 U. S. November 3, 1975

No. 75-183. Coson  et  al . v . United  States  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 515 
F. 2d 906.

No. 75-228. Wellman  Indus tries , Inc . v . Nation al  
Labor  Relations  Board . C. A. 4th Cir. Certiorari 
denied. Reported below: 519 F. 2d 1401.

No. 75-234. Sun  First  National  Bank  of  Orlando  
et  al . v. United  States  et  al . C. A. 5th Cir. Certio-
rari denied. Reported below: 510 F. 2d 1107.

No. 75-238. Callahan  v . Super intendent  of  Edu -
cation  of  Leake  County , Miss iss ipp i , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 505 F. 2d 83 
and 513 F. 2d 51.

No. 75-240. Mac Donald  v . United  Stat es . C. A. 
4th Cir. Certiorari denied.

No. 75-242. Gearheart  et  al . v . Federa l  Res erve  
Bank  of  Cleveland  et  al . C. A. 6th Cir. Certiorari 
denied. Reported below: 516 F. 2d 353.

No. 75-258. Parker  v . Lorenz , Acting  Librarian  
of  Congress , et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 169 U. S. App. D. C. 58, 514 F. 2d 
894.

No. 75-261. Bachrodt  Chevr ole t  Co . v . National  
Labor  Relations  Board . C. A. 7th Cir. Certiorari 
denied. Reported below: 515 F. 2d 512.

No. 75-266. Kramer , dba  Hy  Krame r  Enterp ris es  
v. Duralit e  Co ., Inc ., et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 514 F. 2d 1076.

No. 75-282. Oliver  v . Woodward , Judge . App. Ct. 
Ill., 2d Dist. Certiorari denied. Reported below: 25 
Ill. App. 3d 66, 322 N. E. 2d 240.
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No. 75-259. Gardner  et  al . v . Nashville  Housi ng  
Authorit y of  the  Metropoli tan  Governmen t  of  
Nashville  and  Davidson  County , Tennes se e , et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 514 
F. 2d 38.

No. 75-286. Marsh all  Foods , Inc . v . United  
States . C. A. 8th Cir. Certiorari denied.

No. 75-287. Diamo nd  v . United  Stat es  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 512 
F. 2d 157.

No. 75-303. In  re  Boss ov . Sup Ct. Ill. Certiorari 
denied. Reported below: 60 Ill. 2d 439, 328 N. E. 2d 
309.

No. 75-318. Shanaha n  et  al . v . New  Jers ey  State  
Board  of  Education  et  al . Super. Ct. N. J. Certio-
rari denied. Reported below: 133 N. J. Super. 34, 335 
A. 2d 69.

No. 75-323. In  re  Berry . C. A. 10th Cir. Certio-
rari denied. Reported below: 521 F. 2d 179.

No. 75-330. Satos kar  v . Indiana  Real  Estat e  Com -
mis sion  et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 517 F. 2d 696.

No. 75-332. First  Calif ornia  Co . et  al . v . Newman . 
Ct. App. Cal., 1st App. Dist. Certiorari denied. Re-
ported below: 47 Cal. App. 3d 60, 120 Cal. Rptr. 494.

No. 75-337. Copel and  v . Firs t  Federal  Savings  & 
Loan  Associ ation  of  Lake  County  et  al . C. A. 5th 
Cir. Certiorari denied.

No. 75-344. Smith eal  v . Smit heal . Ct. Civ. App. 
Tex., 2d Sup. Jud. Dist. Certiorari denied. Reported 
below: 518 S. W. 2d 842.
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No. 75-345. Haverhill  Manor , Inc . v . Commi s -
sione r  of  Public  Welfare  et  al . Sup. Jud. Ct. Mass. 
Certiorari denied. Reported below: ---- Mass.----- , 330 
N. E. 2d 180.

No. 75-346. Schanbarge r  v. Kell ogg  et  al . Ct. 
App. N. Y. Certiorari denied. Reported below: 37 
N. Y. 2d 451, 335 N. E. 2d 310.

No. 75-347. Hinish  v . Hinish . Ct. Sp. App. Md. 
Certiorari denied.

No. 75-349. Umphre s  v . Shell  Oil  Co . C. A. 5th 
Cir. Certiorari denied. Reported below: 512 F. 2d 420.

No. 75-363. Wood , dba  National  Photo  Services  v . 
Chace  Company  Adverti sing , Inc ., et  al . C. A. 9th 
Cir. Certiorari denied.

No. 75-364. Connor  v . Hutto . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 516 F. 2d 853.

No. 75-365. Winkelman  et  al . v . Blyth  & Co., Inc ., 
et  al . C. A. 9th Cir. Certiorari denied. Reported be-
low: 518 F. 2d 530.

No. 75-367. In  re  Parker  Square , Inc . C. A. 10th 
Cir. Certiorari denied.

No. 75-368. Torres  v . Colora do . Ct. App. Colo. 
Certiorari denied. Reported below: — Colo. App.---- , 
536 P. 2d 868.

No. 75-373. Somberg  et  al . v. Ande rs on  et  al . 
Sup. Ct. N. J. Certiorari denied. Reported below: 67 
N. J. 291, 338 A. 2d 1.

No. 75-374. Warren  v . Killory , Supe rinten dent  
of  Schools , Brockton , Massac husetts , et  al . C. A. 
1st Cir. Certiorari denied. Reported below: 516 F. 2d 
894,
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No. 75-376. Gripp e v . Frank . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported be-
low: 46 App. Div. 2d 848, 362 N. Y. S. 2d 1010.

No. 75-381. Chacon  et  al . v . Granata  et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 515 F. 2d 
922.

No. 75-383. City  of  Louisvi lle  et  al . v . Glas son . 
C. A. 6th Cir. Certiorari denied. Reported below: 518 
F. 2d 899.

No. 75-394. Board  of  Education  of  City  of  Detroit  
et  al . v. Millik en , Governor  of  Michigan , et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 519 
F. 2d 679.

No. 75-397. Louie , dba  Waterhole  #1 v . Depar t -
ment  of  Alcoholic  Beverage  Control  of  Califor nia . 
Ct. App. Cal., 1st App. Dist. Certiorari denied.

No. 75-399. Norman  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 523 S. W. 2d 669.

No. 75-410. Cowle s Communicati ons , Inc . v . 
Aliot o , Mayor  of  San  Francisco . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 519 F. 2d 777.

No. 75-412. Phill ips  Petroleum  Co. v. Adams ; 
Phill ips  Petro leum  Co. v. First  National  Bank  of  
Borger ; and Philli ps  Petr ole um  Co. v. Riverview  
Gas  Comp ress ion  Co . C. A. 5th Cir. Certiorari 
denied. Reported below: 513 F. 2d 355, 371, and 374.

No. 75-450. Porte r  v . Nossen  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 511 F. 2d 1395.

No. 75-460. Cotte n  et  al . v . Treasur e Lake , Inc . 
et  al . C. A. 6th Cir. Certiorari denied. Reported 
below: 518 F. 2d 770.
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No. 75-5031. Bonner  v . Miss ouri . C. A. 8th Cir. 
Certiorari denied.

No. 75-5048. Irving  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 509 F. 2d 
1325.

No. 75-5063. Flick  v . United  States ; and
No. 75-5115. Pierce  v . United  States . C. A. 7th 

Cir. Certiorari denied. Reported below: 516 F. 2d 489.

No. 75-5107. Maglaya  v . Buchkoe , Warden . C. A. 
6th Cir. Certiorari denied. Reported below: 515 F. 2d 
265.

No. 75-5123. Barr  v . Unite d States . C. A. 8th 
Cir. Certiorari denied. Reported below: 517 F. 2d 1407.

No. 75-5127. Pete rs on  v . Goodwin . C. A. 5th Cir. 
Certiorari denied. Reported below: 512 F. 2d 479.

No. 75-5157. Lutter  v . Commis sion er  of  Internal  
Revenue . C. A. 7th Cir. Certiorari denied. Reported 
below: 514 F. 2d 1095.

No. 75-5159. Simmons  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 517 F. 2d 1400.

No. 75-5160. Perez  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 515 F. 2d 1182.

No. 75-5161. Newm an  v . United  States ; and
No. 75-5162. Hobson  v . Unite d  States . C. A. 9th 

Cir. Certiorari denied. Reported below: 519 F. 2d 765.

No. 75-5164. Francischi ne  v . Unite d States .
C. A. 5th Cir. Certiorari denied. Reported below: 512 
F. 2d 827.

No. 75-5168. Hannig  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 517 F. 2d 1400.
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No. 75-5165. Castel lano  et  al . v . Kosydar , Tax  
Commis sioner  of  Ohio . Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 42 Ohio St. 2d 107, 326 N. E. 2d 
686.

No. 75-5172. Parks  et  al . v . Unite d  States . C. A. 
10th Cir. Certiorari denied.

No. 75-5173. Arney  v . Bennett , Governor  of  
Kansas , et  al . C. A. 10th Cir. Certiorari denied.

No. 75-5175. Laura  v . United  State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 515 F. 2d 508.

No. 75-5178. Benavidez , aka  Chester  v . United  
States . C. A. 5th Cir. Certiorari denied. Reported 
below: 505 F. 2d 733.

No. 75-5179. Jackson  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 515 F. 2d 509.

No. 75-5183. Wright  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 519 F. 2d 13.

No. 75-5185. Kelton  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 519 F. 2d 366.

No. 75-5186. Candie  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied.

No. 75-5188. Fannon  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 510 F. 2d 1405.

No. 75-5189. Kitti nger  v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Reported below: 516 F. 2d 
899.

No. 75-5195. Wood  v . Unit ed  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 516 F. 2d 899.

No. 75-5196. Phelps  v . Estelle , Corrections  Di-
rector . C. A. 5th Cir. Certiorari denied. Reported 
below: 511 F. 2d 1190.
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No. 75-5198. Johnson  v. United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 519 F. 2d 
1398.

No. 75-5199. Archer  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 75-5201. Thompson  v . Garris on , Warden , et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 516 
F. 2d 986.

No. 75-5202. Payne  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 508 F. 2d 1391.

No. 75-5203. Wishmeyer  v . Bolton  et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 514 F. 2d 
1071.

No. 75-5204. Dorrou gh  v . United  Stat es . C. A. 
5th Cir. Certiorari denied.

No. 75-5208. Haas  v . Boorman . C. A. 5th Cir. 
Certiorari denied. Reported below: 513 F. 2d 628.

No. 75-5210. Burns  v . North  Caroli na . Sup. Ct. 
N. C. Certiorari denied. Reported below: 287 N. C. 
102, 214 S. E. 2d 56.

No. 75-5211. Jacks on  et  al . v . Michigan . Record-
er’s Ct. of Detroit. Certiorari denied.

No. 75-5216. Jackson  v . Young . Ct. App. Ga. 
Certiorari denied. Reported below: 134 Ga. App. 368, 
214 S. E. 2d 380.

No. 75-5217. Martin  et  al . v . Unite d States . 
C. A. 6th Cir. Certiorari denied. Reported below: 519 
F. 2d 1403.

No. 75-5219. Simp son  v . Wainw right , Secretar y , 
Departme nt  of  Off ender  Rehabil itat ion  of  Florida . 
C. A. 5th Cir. Certiorari denied. Reported below: 515 
F, 2d 509.



934 OCTOBER TERM, 1975

November 3, 1975 423 U. S.

No. 75-5218. Kohler  v . Sands trom , Correc tions  
Direct or . Dist. Ct. App. Fla., 3d Dist. Certiorari de-
nied. Reported below: 305 So. 2d 76.

No. 75-5221. Sturgeo n  v . Douglas . C. A. 8th Cir. 
Certiorari denied.

No. 75-5224. Chapm an  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 513 F. 2d 786.

No. 75-5226. Anthony  v . Vincent , Correcti onal  
Sup erint ende nt . C. A. 2d Cir. Certiorari denied.

No. 75-5234. Martinez -Lopez  v . United  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 516 
F. 2d 318.

No. 75-5235. Rojas  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied.

No. 75-5236. Robso n v . Penns ylvan ia . Sup. Ct. 
Pa. Certiorari denied. Reported below: 461 Pa. 615, 
337 A. 2d 573.

No. 75-5237. Word , aka  Hurd  v . United  States . 
C. A. 8th Cir. Certiorari denied. Reported below: 519 
F. 2d 612.

No. 75-5240. Holland  v . Perini . C. A. 6th Cir. 
Certiorari denied. Reported below: 512 F. 2d 99.

No. 75-5247. Metoyer  v . Oklahoma . Ct. Crim. 
App. Okla. Certiorari denied. Reported below: 538 P. 
2d 1066.

No. 75-5250. Allums  et  al . v . Californi a ; Hickox  
v. Californi a ; and Martin  v . Calif ornia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Reported be-
low: 47 Cal. App. 3d 654, 121 Cal. Rptr. 62 (first case).
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No. 75-5248. Norwood  v . Michi gan . Ct. App. 
Mich. Certiorari denied.

No. 75-5255. Klei nschm idt  v . Calif ornia . Ct. 
App. Cal., 2d App. Dist. Certiorari denied.

No. 75-5256. Flanagan  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Re-
ported below: 47 App. Div. 2d 959, 367 N. Y. S. 2d 98.

No. 75-5257. Sharlow  v . Lucey , Governor  of  Wis -
consi n , et  al . C. A. 7th Cir. Certiorari denied.

No. 75-5260. Da Valle  v . Unit ed  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 517 F. 2d 1399.

No. 75-5264. Cochran  v . Marks  et  al . C. A. 6th 
Cir. Certiorari denied.

No. 75-5269. Washi ngton  v . Henders on , Warden . 
Sup. Ct. La. Certiorari denied. Reported below: 315 
So. 2d 40.

No. 75-5272. Chapm an  v . Maryland . C. A. 4th Cir. 
Certiorari denied. Reported below: 516 F. 2d 1277.

No. 75-5273. Kenyon  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 519 F. 2d 1229.

No. 75-5274. Smith  v . Riddle , Penit enti ary  Super -
intende nt . C. A. 4th Cir. Certiorari denied. Re-
ported below: 519 F. 2d 70.

No. 75-5285. Stoehr  v . Indiana ; and
No. 75-5286. Stoehr  v . India na . Sup. Ct. Ind. 

Certiorari denied. Reported below: 263 Ind. 208, 328 
N. E. 2d 422.

No. 75-5290. Anonymo us  et  al . v . Norton , Com -
miss ioner  of  Welfare  of  Connectic ut . Sup. Ct. Conn. 
Certiorari denied. Reported below: 168 Conn. 421, 362 
A. 2d 532.
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No. 75-5287. Byrd  v . Guilford  Count y  Superior  
Court  et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 526 F. 2d 587.

No. 75-5288. O’Shea  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 517 F. 2d 478.

No. 75-5295. Bolender  et  al . v . Illino is . App. Ct.
Ill., 2d Dist. Certiorari denied. Reported below: 24 
Ill. App. 3d 804, 322 N. E. 2d 624.

No. 75-5297. Carpent er  v . Gray , Correction al  Su -
peri ntendent . C. A. 6th Cir. Certiorari denied. Re-
ported below: 516 F. 2d 901.

No. 75-5298. Will iams  v . East  Cleveland  Police  
Departme nt  et  al . C. A. 6th Cir. Certiorari denied. 
Reported below: 519 F. 2d 1403.

No. 75-5303. Ransom  v . Dis trict  of  Columbia  
Board  of  Parole  et  al . C. A. D. C. Cir. Certiorari 
denied.

No. 75-5304. Vollin  et  al . v . Kimbel  et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 519 F. 2d 
790.

No. 75-5308. Wils on  v . Ohio . Sup. Ct. Ohio. Cer-
tiorari denied. Reported below: 41 Ohio St. 2d 236, 325 
N. E. 2d 236.

No. 75-5313. Isaa cs  v . Unite d  States ; and
No. 75-5323. Washi ngton  v . United  States . C. A. 

5th Cir. Certiorari denied. Reported below: 516 F. 
2d 409.

No. 75-5319. Prince  v . Common  Pleas  Court  of  
Alle ghen y  County . C. A. 3d Cir. Certiorari denied.

No. 75-5324. Guerrer o  v . Hauck , Sherif f . C. A. 
5th Cir. Certiorari denied.
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No. 75-5317. Lloyd  v . Vincent , Correcti onal  Su -
peri ntendent . C. A. 2d Cir. Certiorari denied. Re-
ported below: 520 F. 2d 1272.

No. 75-5327. Patterso n  v . Alabama . C. A. 5th Cir. 
Certiorari denied.

No. 75-5328. Olive r  v . Johns on , Correct ional  Su -
perin tendent . C. A. 3d Cir. Certiorari denied. Re-
ported below: 513 F. 2d 626.

No. 75-5386. Little  v . North  Carolina  State  Board  
of  Elect ions  et  al . Ct. App. N. C. Certiorari denied. 
Reported below: 25 N. C. App. 304, 212 S. E. 2d 674.

No. 75-5390. Burks  v . Egeler , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 512 F. 2d 221.

No. 75-5395. Pastet  v . Connecti cut . Sup. Ct. 
Conn. Certiorari denied. Reported below: 169 Conn. 
13, 363 A. 2d 41.

No. 75-5413. Moretta  v . Moretta  et  al . C. A. 1st 
Cir. Certiorari denied. Reported below: 516 F. 2d 894.

No. 75-5438. Scillion  v . Cowan , Penit ent iary  Su -
peri ntend ent . C. A. 6th Cir. Certiorari denied. Re-
ported below: 516 F. 2d 902.

No. 75-5442. Aldridg e et  ux . v . Ludw ig -Honold  
Manufacturi ng  Co . et  al . C. A. 3d Cir. Certiorari 
denied. Reported below: 517 F. 2d 1397.

No. 75-5490. Clark  v . Alabama . Sup. Ct. Ala. 
Certiorari denied. Reported below: 294 Ala. 493, 318 
So. 2d 822.

No. 75-58. Jones  et  al . v . Dis trict  of  Colum bia  
Redeve lop ment  Land  Agency  et  al . C. A. D. C. Cir. 
Certiorari denied. Mr . Justi ce  Brennan  and Mr . Jus -
tice  Stewar t  would grant certiorari.
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No. 74-6464. Moore  v . Illi nois . Sup. Ct. Ill. Cer-
tiorari denied. Reported below: 60 Ill. 2d 379, 327 N. E. 
2d 324.

Mr . Justice  Stewart .
The petitioner’s Illinois conviction for first-degree 

murder was upheld by a closely divided vote in this Court 
in 1972, Moore v. Illinois, 408 U. S. 786. Moore had 
there urged that the state prosecutor’s failure to disclose 
certain exculpatory evidence violated the principles of 
Brady v. Maryland, 373 IT. S. 83. The Court’s ruling 
that Brady had not been violated was based on its in-
terpretation of testimony given in a state post-conviction 
hearing by a prosecution witness named Sanders.

Sanders had testified at Moore’s trial that two days 
after the murder a person known to Sanders as “Slick” 
had told Sanders that it was “open season on bartenders” 
and had confessed that he had shot a bartender in 
Lansing, a nearby town. (The victim of the murder for 
which Moore was prosecuted was a bartender in 
Lansing.) At the trial Sanders had also testified to the 
effect that it was Moore who had made these incrim-
inating statements. In a pretrial statement not disclosed 
to the defense, Sanders had told the police that he had 
first met “Slick” “about six months ago” in a local tavern. 
Evidence adduced at the post-trial hearing proved that 
Sanders could not have met Moore then because Moore 
had been incarcerated in Leavenworth Penitentiary at 
the time, and Sanders acknowledged that Moore thus 
could not have been the man he knew as “Slick.” This 
Court viewed these post-trial revelations as indicating 
only that Sanders had misidentified Moore as “Slick” but 
not as impeaching Sanders’ trial testimony that it was 
Moore who had confessed to the shooting of a bartender 
in Lansing. Accordingly, the Court concluded that 
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“Sanders’ misidentification of Moore as Slick was not 
material to the issue of guilt.” 408 U. S., at 797. Four 
Justices in dissent interpreted Sanders’ post-trial testi-
mony as an acknowledgment that “it was impossible that 
petitioner was the man with whom he had spoken” about 
the shooting of the bartender in Lansing. Id., at 804 
(opinion of Marsh all , J., joined by Douglas , Stewar t , 
and Powe ll , JJ.).

After this Court’s decision, Sanders executed an affi-
davit stating that it was indeed “Slick,” and not Moore, 
who had confessed to the shooting of the Lansing bar-
tender. On the basis of this affidavit the petitioner 
again turned to the state courts in an effort to overturn 
his conviction. Over the strong dissent of Mr. Justice 
Schaefer, those courts denied him relief on the ground 
that Sanders’ affidavit lacked sufficient credibility. 
60 Ill. 2d 379, 327 N. E. 2d 324. I do not quarrel with 
today’s denial of Moore’s petition for certiorari, for we 
cannot from this vantage point intelligently reassess the 
state courts’ determination of questions of credibility. I 
write only to point out that those questions will be fully 
amenable to reassessment in a federal habeas corpus pro-
ceeding. See Townsend v. Sain, 372 U. S. 293.

No. 75-265. Estes  et  al . v . Tasby  et  al . C. A. 5th 
Cir. Motion of respondents for leave to proceed in 
forma pauperis granted. Certiorari denied. Reported 
below: 517 F. 2d 92.

No. 75-380. Seaboar d Coast  Line  Rail road  Co . v . 
Dixon . Dist. Ct. App. Fla., 1st Dist. Certiorari denied. 
Mr . Justice  Powell  took no part in the consideration or 
decision of this petition.*  Reported below: 303 So. 2d 
39.

*See also note, supra, p. 918.
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No. 75-334. North  v . North . Sup. Ct. Kan. Mo-
tion of respondent for leave to proceed in forma pauperis 
and certiorari denied. Reported below: 217 Kan. 213, 
535 P. 2d 914.

No. 75-387. Azalea  Drive -In  Theatre , Inc ., et  al . 
v. Sargo y  et  al ., dba  Sargoy , Stein  & Hanft . Sup. Ct. 
Va. Certiorari denied. Mr . Justi ce  Powell  took no 
part in the consideration or decision of this petition.*  
Reported below: 215 Va. 714, 214 S. E. 2d 131.

No. 75-388. Board  of  Super viso rs  of  Fairfax  
County  v . Allman , Trust ee , et  al . Sup. Ct. Va. Cer-
tiorari denied, it appearing that the judgment below rests 
on adequate state grounds. Repdrted bdow: 215 Va. 
434, 211 S. E. 2d 48.

Rehearing Denied
No. 74r-1426. Alabama  v . Prince , ante, p. 876;
No. 74-6458. Shadd  v . Hogan , Warden , ante, p. 846; 

and
No. 74—6584. Lips man  v . Giardin o et  al ., ante, 

p. 853. Petitions for rehearing denied.

No. 74k6138. Ruther for d  v . Cupp , Penitentiary  
Superintendent , 421 U. S. 933. Motion for leave to file 
petition for rehearing denied.

November  5, 1975

Dismissal Under Rule 60
No. 75-5334. Bell  v . Georgia . Sup. Ct. Ga. Cer-

tiorari dismissed under this Court’s Rule 60. Reported 
below: 234 Ga. 473, 216 S. E. 2d 279.

*See also note, supra, p. 918.
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Appeals Dismissed
No. 75-434. Osage  Oil  & Transportation , Inc . v . 

Board  of  Adjustme nt  of  Fayettevi lle . Appeal from 
Sup. Ct. Ark. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported 
below: 258 Ark. 91, 522 S. W. 2d 836.

No. 75-467. Wiethe  v . Curry . Appeal from Ct. 
App. Ohio, Hamilton County, dismissed for want of sub-
stantial federal question.

No. 75-5055. Ransonett e v . Texas . Appeal from 
Ct. Crim. App. Tex. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Re-
ported below: 522 S. W. 2d 509.

*Mr . Justi ce  Dou gl as  took no part in the consideration or 
decision of cases in which orders hereinafter reported were an-
nounced on this date, with the exception of the following:

No. 74-1110, Eastern Kentucky Welfare Rights Organization v. 
Simon, infra, p. 943; No. 74r-1124, Simon v. Eastern Kentucky Wel-
fare Rights Organization, infra, p. 943; No. 74-1445, Bynum v. 
United States, infra, p. 952; No. 74-6411, Birnbaum n . United 
States, infra, p. 952; No. 75-62, Runyon v. McCrary, infra, p. 945; 
No. 75-66, Fairfax-Brewster School, Inc. v. Gonzales, infra, p. 945; 
No. 75-112, Soler V. Kreiger, infra, p. 946; No. 75-150, Flores v. 
United States, infra, p. 946; No. 75-152, Whorley v. Virginia, infra, 
p. 946; No. 75-216, Saenz v. United States, infra, p. 946; No. 
75-236, Kutler v. United States, infra, p. 959; No. 75-278, Southern 
Independent School Assn. n . McCrary, infra, p. 945; No. 75-302, 
Small v. Pangle, infra, p. 944; No. 75-306, McCrary n . Runyon, 
infra, p. 945; No. 75-377, Ludwig v. Massachusetts, infra, p. 945; 
No. 75-428, McKinney v. Parsons, infra, p. 960; No. 75—434, Osage 
Oil & Transportation, Inc. v. Board of Adjustment of Fayetteville, 
infra, this page; No. 75-467, Wiethe v. Curry, infra, this page; and 
No. 75-5046, Quesada v. United States, infra, p. 946.
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No. 75-5355. Russ ell  v . City  of  Pierre . Appeal 
from Sup. Ct. S. D. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Re-
ported below: ---- S. D.----- , 228 N. W. 2d 338.

Certiorari Granted—Vacated and Remanded. (See No.
74-1569, ante, p. 9.)

Certiorari Granted—Reversed and Remanded. (See No.
74-1544, ante, p. 6; and No. 75—4, ante, p. 12.)

Certiorari Granted—Reversed. (See No. 75-139, ante, 
p. 19.)

Miscellaneous Orders
No. A-396. Bonk  v . Unite d  States . Application 

for stay of order of the United States Court of Appeals 
for the Seventh Circuit entered on October 29, 1975, 
presented to Mr . Justi ce  Marshall , and by him referred 
to the Court, denied.

No. A-403. Le Roy  et  al . v . City  of  Houst on  et  al . 
D. C. S. D. Tex. Application for injunction, presented 
to Mr . Justi ce  Marsh all , and by him referred to the 
Court, denied.

No. 68, Orig. Penns ylvani a  v . New  Jersey . Motion 
for leave to file bill of complaint set for oral argument.

No. 65, Orig. Texas  v . New  Mexico . It is ordered 
that the Honorable Jean Sala Breitenstein, Senior Judge 
for the United States Court of Appeals for the Tenth 
Circuit, be appointed Special Master in this case with 
authority to fix the time and conditions for the filing of 
additional pleadings and to direct subsequent proceed-
ings, and with authority to summon witnesses, issue sub-
poenas, and take such evidence as may be introduced and 
such as he may deem it necessary to call for. The 
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Master is directed to submit such reports as he may deem 
appropriate.

The Master shall be allowed his actual expenses. The 
allowances to him, the compensation paid to his tech-
nical, stenographic, and clerical assistants, the cost of 
printing his report, and all other proper expenses shall 
be charged against and be borne by the parties in such 
proportion as the Court may hereafter direct.

It is further ordered that if the position of Special 
Master in this case becomes vacant during a recess of 
the Court, The  Chief  Just ice  shall have authority to 
make a new designation which shall have the same effect 
as if originally made by the Court.

The motion of the United States for leave to intervene 
is referred to the Special Master. [For earlier order 
herein, see 421 U. S. 927.]

No. 69, Orig. Maine  et  al . v . New  Hamps hire . Mo-
tion for leave to file bill of complaint set for oral 
argument.

No. 74-1110. East ern  Kentucky  Welf are  Rights  
Organi zat ion  et  al . v . Simon , Secret ary  of  the  Treas -
ury , et  al . ; and

No. 74-1124. Simon , Secret ary  of  the  Treasury , 
et  al . v. East ern  Kentucky  Welf are  Rights  Orga -
nizat ion  et  al . C. A. D. C. Cir. [Certiorari granted, 
421 U. S. 975.] Motion of United Methodist Church 
et al. for leave to file a brief as amici curiae denied.

No. 74-1529. Henders on , Correctional  Superi n -
ten dent  v. Morgan . C. A. 2d Cir. [Certiorari granted, 
ante, p. 821.] Motion of respondent for appointment of 
counsel granted, and Joseph E. Lynch, Esquire, of 
Auburn, N. Y., is appointed to serve as counsel for re-
spondent in this case.
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No. 75-95. Tenness ee  et  al . v . Dunla p . C. A. 6th 
Cir. [Certiorari granted, ante, p. 821.] Motion to dis-
pense with printing an appendix granted.

No. 75-129. Suchy  v. United  States . C. A. 6th 
Cir. Motion for leave to file an amended petition for 
writ of certiorari granted.

No. 75-302. Small  et  al . v . Pangl e , Treasure r  of  
Kankakee  County , et  al ., ante, p. 918. Motion of 
Illinois Association of Homes for the Aging for leave to 
file a brief as amicus curiae denied.

No. 75-353. Piper  et  al . v . Chris -Craft  Indus tries , 
Inc . ;

No. 75-354. Firs t  Boston  Corp . v . Chris -Craft  In -
dust ries , Inc . ; and

No. 75-355. Bangor  Punta  Corp . v . Chris -Craft  
Indus tries , Inc . C. A. 2d Cir. The Solicitor General 
is invited to file a brief in these cases expressing the views 
of the United States.

No. 75-5090. In  re  Santa  Catalina ;
No. 75-5431. Thomas  v . Wainw right , Secreta ry , 

Department  of  Offe nder  Rehabi litati on  of  Florida  ;
No. 75-5507. Harg rav es  v . Gagnon , Warden ;
No. 75-5546. Hicks  v . Wainw right , Secreta ry , 

Departm ent  of  Offe nder  Rehabi litati on  of  Florida ; 
and

No. 75-5589. Turner  v . Black , Warden . Motions 
for leave to file petitions for writs of habeas corpus 
denied.

No. 75-5227. Brown  et  al . v . Unite d  States  Dis -
trict  Court  for  the  Northern  Distri ct  of  Indiana  
et  al . Motion for leave to file petition for writ of 
mandamus denied.
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Probable Jurisdiction Noted
No. 75-377. Ludwi g  v . Massac husetts . Appeal 

from Sup. Jud. Ct. Mass. Probable jurisdiction noted. 
Reported below:---- Mass.----- , 330 N. E. 2d 467.
Certiorari Granted

No. 75-62. Runyon  et  ux ., dba  Bobbe ’s School  v . 
Mc Crary  et  al . ;

No. 75-66. Fairfax -Brews ter  Schoo l , Inc . v . Gon -
zales  et  al . ;

No. 75-278. Southern  Indep ende nt  School  Assn . 
v. Mc Crary  et  al . ; and

No. 75-306. Mc Crary  et  al . v . Runyon  et  ux ., dba  
Bobbe ’s School , et  al . C. A. 4th Cir. Certiorari 
granted, cases consolidated, and a total of two hours al-
lotted for oral argument. Reported below: 515 F. 2d 
1082.

No. 75-104. Unite d  Jewi sh  Organ ization s  of  Wil - 
LIAMSBURGH, INC., ET AL. V. CAREY, GOVERNOR OF NEW 
York , et  al . C. A. 2d Cir. Certiorari granted. Mr . 
Justice  Mars hall  took no part in the consideration or 
decision of this petition.*  Reported below: 510 F. 2d 
512.

No. 75-164. Pasadena  City  Board  of  Educati on  et  
al . v. Spangler  et  al . C. A. 9th Cir. Certiorari 
granted. Reported below: 519 F. 2d 430.

No. 75-342. Federal  Power  Commiss ion  v . Conw ay  
Corp , et  al . C. A. D. C. Cir. Certiorari granted. Re-
ported below: 167 U. S. App. D. C. 43, 510 F. 2d 1264.

No. 75-5387. Sifue ntes  v . Unite d  States . C. A. 
5th Cir. Motion for leave to proceed in forma pauperis 
granted. Certiorari granted and case set for oral argu-
ment with No. 74—1560, United States v. Martinez-Fuerte 
[certiorari granted, ante, p. 822].

*See also note, supra, p. 941.
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No. 75-455. Nader  v . Alleg heny  Airlines , Inc . 
C. A. D. C. Cir. Certiorari granted. Reported below: 
167 U. S. App. D. C. 350, 512 F. 2d 527.

Certiorari Denied. (See also Nos. 75-434, 75-5055, and 
75-5355, supra,.)

No. 75-112. Saler  v . Kreiger , Sherif f , et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 513 F. 2d 
632.

No. 75-150. Flores  v . Unite d  States ; and
No. 75-5046. Quesa da  v . Unite d  States . C. A. 5th 

Cir. Certiorari denied. Reported below: 512 F. 2d 
1043.

No. 75-152. Whorley  v . Virgi nia . Sup. Ct. Va. 
Certiorari denied. Reported below: 215 Va. 740, 214 
S. E. 2d 447.

No. 75-216. Saenz  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 511 F. 2d 766.

No. 74-6682. Clemmons  v . Greggs  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 509 F. 2d 
1338.

No. 74^6731. Wolf  et  al . v . Illinoi s . Sup. Ct. Ill. 
Certiorari denied. Reported below: 60 Ill. 2d 230, 326 
N. E. 2d 766.

No. 74—6758. Beis hir  et  al . v . Missouri . Sup. Ct. 
Mo. Certiorari denied. Reported below: 522 S. W. 2d 
761.

No. 75-270. School  Dis trict  of  Omaha  et  al . v . 
Unite d  States  et  al . C. A. 8th Cir. Certiorari denied. 
Reported below: 521 F. 2d 530.

No. 75-301. Bauma n  v . Unite d  States . C. C. P. A. 
Certiorari denied. Reported below: 511 F. 2d 1407.
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No. 75-276. Taylor  et  al . v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Reported below: 513 F. 2d 
70.

No. 75-314. Ritt er  v . Klepp e , Secre tary  of  the  In -
ter ior , et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 513 F. 2d 942.

No. 75-341. Tulia  Feedlot , Inc . v . United  States . 
C. A. 5th Cir. Certiorari denied. Reported below: 513 
F. 2d 800.

No. 75-423. Jones  v . Kentucky . Ct. App. Ky. 
Certiorari denied.

No. 75-424. Jeff erson  v . Pennsylvani a . Super. 
Ct. Pa. Certiorari denied.

No. 75-425. Pric e v . Kentucky . Ct. App. Ky. 
Certiorari denied.

No. 75-429. Weyman  v . Pennsy lvani a . Super. Ct. 
Pa. Certiorari denied. Reported below : 235 Pa. Super. 
116, 339 A. 2d 78.

No. 75-430. Woolfol k v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 75-435. Ces sna  Aircr aft  Co. et  al . v . White  
Indus tries , Inc . C. A. 8th Cir. Certiorari denied. 
Reported below: 518 F. 2d 213.

No. 75-445. General  Electr ic Credit  Corp . v . 
Grubbs , dba  T. R. Grubbs  Tire  & Appliance . C. A. 
5th Cir. Certiorari denied. Reported below: 513 F. 2d 
783.

No 75-452. Boeing  Co. et  al . v . Van  Gemert  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 520 
F. 2d 1373.
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No. 75-448. Camaj  v . New  York . App. Div., Sup. 
Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 75-468. In -Cho  Chung  v . Park  et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 514 F. 2d 
382.

No. 75-5009. Carter  et  al . v . Bates  et  al . C. A. 
5th Cir. Certiorari denied.

No. 75-5018. West  v . United  States ; and
No. 75-5307. Anderson  v . United  States . C. A. 

8th Cir. Certiorari denied. Reported below: 517 F. 2d 
483.

No. 75-5028. Sotomayer  v . Henders on , Correc -
tional  Supe rinten dent . C. A. 2d Cir. Certiorari 
denied.

No. 75-5052. Ess er  v . Jeff es , Correction al  Super -
inte ndent , et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 517 F. 2d 1398.

No. 75-5058. Shire  v . Kernan . C. A. 3d Cir. Cer-
tiorari denied.

No. 75-5079. De Angelo  v . Florida . Dist. Ct. App. 
Fla., 4th Dist. Certiorari denied. Reported below: See 
312 So. 2d 735.

No. 75-5082. Martine z v . Calif orni a . Ct. App. 
Cal., 4th App. Dist. Certiorari denied.

No. 75-5097. Bush  v . Walters . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 513 F. 2d 626.

No. 75-5110. Clark  v . Camp bell , Judge . Sup. Ct. 
Mo. Certiorari denied.

No. 75-5125. Rivera  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 513 F. 2d 519.
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No. 75-5140. Lynch  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied.

No. 75-5171. Joyne r  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 519 F. 2d 1397.

No. 75-5192. Owen s v . California ; and
No. 75-5428. Bailey  v . Calif ornia . Ct. App. Cal., 

1st App. Dist. Certiorari denied.

No. 75-5200. Clingan  v . Unit ed  Stat es . C. A. 6th 
Cir. Certiorari denied. Reported below: 517 F. 2d 1405.

No. 75-5212. Sayles  v . Siric a , U. S. Dis trict  Judge . 
C. A. D. C. Cir. Certiorari denied.

No. 75-5233. Jackson  v . Unit ed  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 518 F. 2d 685.

No. 75-5238. Sullivan  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied.

No. 75-5239. Howard  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied.

No. 75-5251. Ponde r  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 522 F. 2d 941.

No. 75-5271. Montgome ry  v . Dagget t , Warden . 
C. A. 10th Cir. Certiorari denied.

No. 75-5278. Carr  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 517 F. 2d 478.

No. 75-5282. Rivera -Marquez  v . Unit ed  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 519 
F. 2d 1227.

No. 75-5289. Will iams , aka  Stewart  v . Unite d  
States . C. A. 5th Cir. Certiorari denied. Reported 
below: 515 F. 2d 1182.
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No. 75-5301. Foddrell  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 523 F. 2d 86.

No. 75-5305. Dicki nson  v . Stricklan d  et  al . C. A. 
5th Cir. Certiorari denied.

No. 75-5309. Weaver  v . Estel le , Corrections  Di-
recto r . C. A. 5th Cir. Certiorari denied.

No. 75-5311. Alluis  v . Unite d  States . C. A. 1st 
Cir. Certiorari denied. Reported below: 521 F. 2d 1397.

No. 75-5322. Douthit  v . Jones , Sherif f . C. A. 5th 
Cir. Certiorari denied.

No. 75-5326. Sullivan  v . Hannon  et  al . C. A. 10th 
Cir. Certiorari denied.

No. 75-5335. Brown  v . New  York . App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 75-5338. Kees  v . Frame , Warden . Sup. Ct. Pa. 
Certiorari denied.

No. 75-5343. Price  v . Perini , Correcti onal  Super -
intende nt . C. A. 6th Cir. Certiorari denied. Re-
ported below: 520 F. 2d 807.

No. 75-5356. Burnett  v . Georgia . Sup. Ct. Ga. 
Certiorari denied. Reported below: 234 Ga. 741, 218 
S. E. 2d 4.

No. 75-5358. Broadie  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 37 N. Y. 2d 100, 332 
N. E. 2d 338.

No. 75-5360. Cadena  v . Texas . C. A. 5th Cir. Cer-
tiorari denied.

No. 75-5371. Mink  v . Michi gan . Sup. Ct. Mich. 
Certiorari denied.
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No. 75-5381. Mackey  v . Calif ornia . Ct. App. Cal., 
4th App. Dist. Certiorari denied. Reported below: 46 
Cal. App. 3d 755, 120 Cal. Rptr. 157.

No. 75-5379. Mc Cartney  v . Lathrop  et  al . C. A. 
9th Cir. Certiorari denied.

No. 75-5430. Fahrig  et  al . v '. Federat ed  Depart -
ment  Stores , Inc ., dba  Rike -Kumler  Co . C. A. 6th 
Cir. Certiorari denied. Reported below: 513 F. 2d 631.

No. 75-5433. Gilbert  et  al . v . Sterre tt , Judge , et  
al . C. A. 5th Cir. Certiorari denied. Reported below: 
509 F. 2d 1389.

No. 75-5487. Landry  v . The  Gorredyk  et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 515 F. 2d 
1181.

No. 75-5584. White  v . Alabam a . Sup. Ct. Ala'. 
Certiorari denied. Reported below: 294 Ala. 265, 314 
So. 2d 857.

No. 75-202. Fergu son  Reorganized  Schoo l  Dis -
trict  R-2 et  al . v. Unite d  State s ;

No. 75-214. Berkel ey  School  Distri ct  et  al . v . 
Unit ed  State s ; and

No. 75-215. Kinloch  Schoo l  Distr ict  et  al . v . 
Unite d States . C. A. 8th Cir. Certiorari denied. 
The  Chief  Justice  and Mr . Justice  Powell  would 
grant certiorari in No. 75-214 limited to question whether 
a federal court has authority to fix and impose the school 
tax rate upon the residents of the consolidated school 
district without allowing the rate to be determined in 
accordance with Missouri law. Reported below: 515 
F. 2d 1365.

No. 75-409. Finkbe iner  v . Mattox . C. A. 7th Cir. 
Motion of respondent for leave to proceed in forma 
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pauperis granted. Certiorari denied. Reported below: 
519 F. 2d 1404.

No. 74-1445. Bynum  et . al . v . Unite d  States ; and
No. 74-6411. Birnbaum  v . Unite d  States . C. A. 

2d Cir. Certiorari denied. Reported below: 513 F. 2d 
533.

Mr . Justi ce  Brennan , with whom Mr . Justice  Doug -
las  and Mr . Just ice  Marshall  concur, dissenting.

The “minimization” provision of Title III of the 
Omnibus Crime Control and Safe Streets Act of 1968 
provides that every order and extension thereof author-
izing electronic surveillance shall “contain a provision 
that the authorization to intercept shall be ... conducted 
in such a way as to minimize the interception of com-
munications not otherwise subject to interception under 
this chapter . . . .” 18 U. S. C. § 2518 (5). This “mini-
mization” provision, together with other safeguards, e. g., 
§§ 2518 (3) (a), (b), (c), and (d), constitutes the congres-
sionally designed bulwark against conduct of authorized 
electronic surveillance in a manner that violates the con-
stitutional guidelines announced in Berger v. New York, 
388 U. S. 41 (1967), and Katz v. United States, 389 U. S. 
347 (1967). Congress has explicitly informed us that 
the “minimization” and companion safeguards were de-
signed to assure that “the order will link up specific per-
son, specific offense, and specific place. Together [the 
provisions of Title III] are intended to meet the test of 
the Constitution that electronic surveillance techniques 
be used only under the most precise and discriminate cir-
cumstances, which fully comply with the requirement of 
particularity.” S. Rep. No. 1097, 90th Cong., 2d Sess., 
102 (1968). These cases afford the Court a particularly 
appropriate vehicle for fashioning principles to guide 
authorizing judges in administering the “minimization” 
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provision—guidance which is absolutely essential if the 
congressional mandate to confine execution of authorized 
surveillances within constitutional and statutory bounds 
is to be carried out.

The urgent need for guidance from this Court clearly 
emerges from the record in these cases. For the record 
fairly bristles with apparent instances of indiscriminate 
and unwarranted invasions of privacy of nontargets of 
the surveillance.

Two telephones at the home of a friend of petitioner 
Bynum were the subjects of surveillance orders. The 
orders authorized federal narcotics agents to overhear and 
electronically record incoming and outgoing conversations 
of “Bynum and others as yet unknown.” The order as 
extended for one telephone was for a period of 34 days, 
and the order for the second telephone covered the last 
20 days of that period. The judge who authorized the 
surveillance left administration of the “minimization” 
provision to the monitoring agents, being of the view 
that the facts of the massive narcotics conspiracy under 
investigation precluded per se surveillance guidelines 
promulgated by him and that minimization would be 
better achieved by allowing the agents discretion in de-
termining what should be intercepted. But the monitor-
ing agents were not informed by the judge or their 
superiors of this decision. Rather, Mr. Updike, the Assist-
ant United States Attorney who supervised the surveil-
lance, testified that the agents were instructed to inter-
cept all but privileged attorney-client communications:

“And with respect to the actual operation of the 
intercept, my instructions were that they were to re-
cord everything except what any inspector felt was a 
privileged communication, and as to those they were 
to report to me when anything of that nature 
occurred or felt something of that nature occurred.
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“But the instructions were that they were to re-
cord and to monitor at the start all communications 
that came over the telephone.”

Moreover, the monitoring agents testified that they were 
unaware of, and had not been informed of, the statutory 
“minimization” provision. And although Mr. Updike 
testified that the monitoring agents did have discretion 
with regard to whether they should monitor a particular 
conversation (although not with regard to whether they 
should record it), he conceded that the agents were never 
informed that they had such discretion; when questioned 
whether he was “counting on the agents being bored and 
taking off their earphones as a vehicle by which the 
minimization objective of the statute would at least in 
part be accomplished,” Mr. Updike responded: “I 
think that is a fair characterization.”

In consequence of this failure in even the slightest 
respect to comply with the minimization safeguards, 
every conversation and attempted communication 
(whether incoming or outgoing) over the target tele-
phones during the period was recorded, and approxi-
mately 90% of the completed communications were also 
contemporaneously monitored by the agents. The Gov-
ernment intercepted 1,974 completed communications, 
excluding calls to such services as information and the 
weather, which covered 102 hours of conversation time. 
Necessarily, calls of short duration will generally have to 
be monitored in toto; agents must inevitably listen 
briefly to all calls in order to determine the parties to 
and the nature of the conversation. But 501 conversa-
tions lasted at least three minutes, and 71 of these longer 
calls were made by Bynum’s child’s teenage babysitter 
Donna, who was totally innocent of any knowledge of 
her employer’s criminal enterprise; her conversations 
were therefore “communications not . . . subject to 
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interception . . . .” The other party in each of these 
conversations, which accounted for 14% hours of the 
intercepted conversations, was not a member of the nar-
cotics conspiracy, and the conversations, which were 
sometimes the subject of jokes by the monitoring agents, 
were often of a highly personal and intimate nature. Al-
though Mr. Updike was apprised of the nature of these 
calls during the course of the surveillance, he neverthe-
less ordered that Donna’s calls be intercepted because 
they could be “useful” for such matters as determining 
where actual members of the conspiracy were and thus 
assist the visual surveillance aspect of the investigation. 
Of course, since Donna’s conversations would not them-
selves have satisfied the particularity standard of Title 
III and would not, therefore, have independently been 
the proper subject of electronic surveillance, they clearly 
fall within the category whose interception Congress 
intended to be minimized under § 2518 (5).

Similarly, there were 47 calls of at least 10 minutes 
duration between petitioner Garnett, who resided at the 
address of the target telephones and in whose name they 
were listed, and personal friends who were not members 
of the conspiracy. Although Garnett was a “known” 
member of the conspiracy, whose calls might be subject 
to a lengthier initial surveillance period before their 
innocent nature was established, these personal calls of 
considerable length accounted for 19 hours of intercepted 
communications.

Also intercepted were a substantial number of calls in-
volving attorneys, thus implicating both the attorney-
client privilege and Sixth Amendment considerations. 
The judge had been informed that the surveillance might 
eventuate in the interception of such communications, 
particularly since some attorneys were suspected of in-
volvement in the conspiracy. However, the judge ex-
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plicitly directed that privileged communications should 
not be monitored, and he assumed that the interception 
of such calls would be reported to him. Nevertheless, 
the judge was told, contrary to the fact, in each interim 
report on the conduct of the surveillance that no priv-
ileged communications had been intercepted ; indeed, 
although 67 telephone conversations involving attorneys 
were intercepted, 42 of which at least arguably fell 
within the attorney-client privilege and most of which 
were recognizable as involving attorneys, the judge was 
never called upon to decide whether any particular con-
versation was privileged. Moreover, although Mr. Up-
dike had informed the monitoring agents generally that 
“privileged communications” of attorneys were not to 
be intercepted, he never instructed the monitoring agents, 
who were not themselves attorneys, what type of attor-
ney-client communications would fall within the scope 
of the privilege.

Also significant, particularly in light of the companion 
statutory directive that surveillance must terminate as 
soon as its directives are accomplished, see § 2518 (5), 
is the fact that Mr. Updike and the monitoring agents 
were not informed of other developments in the investi-
gation, such as the results of visual surveillance con-
ducted on the suspects or the information supplied by 
informants. Mr. Updike did not receive the wiretap log 
entries of the monitoring agents on a daily basis, and he 
did not scrutinize the logs to evaluate the actual eviden-
tiary value of the information derived from the surveil-
lance. Moreover, although written reports were peri-
odically submitted to the judge during the surveillance 
period, and although the wiretap log entries were at-
tached to these reports, the reports themselves were con- 
clusory statistical summaries concerning th© intercepted 
communications, and actually revealed that a substantial 
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percentage of the overheard conversations were not 
narcotics related.

Eight conversations derived from this surveillance 
were introduced at petitioners’ trial over timely objec-
tion, and numerous other conversations may have re-
sulted in the acquisition of other evidence. The “mini-
mization” issue thus has a substantial impact on the 
rights of these litigants. But it has a significantly 
broader impact. These cases thus present important 
questions, and in light of the extensive record upon which 
to predicate review, afford a particularly appropriate op-
portunity to delineate standards and procedures to guide 
law enforcement officials and supervising judges in im-
plementing the minimization strictures of §2518(5). 
More specifically, the cases would permit us to address 
the following important issues:

(1) Is the mechanical recording of a conversation not 
actually overheard, an “interception” within 18 U. S. C. 
§ 2510 (4) ? The District Court held that conversations 
recorded but not overheard were not “intercepted.” This 
holding substantially influenced the court’s determina-
tion that the “minimization” provision had not been 
violated. The Court of Appeals declined to address the 
question, holding that the difference between what was 
only recorded and what was recorded and overheard was 
both de minimis and not measurable on the record.

(2) Was this round-the-clock surveillance conducted 
in a manner consistent with § 2518 (5), construing that 
section, as we must, in light of the proscription of general 
warrants by the Fourth Amendment? The answer to 
that question necessarily requires that we first specify 
what standards and procedures govern the determination 
whether minimization mandated by the section was 
effected.

(3) What constitutes adequate judicial oversight of 
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the surveillance to effect minimization? Must the judge 
keep records of all contacts between the judge and the 
monitoring agents? Must patterns of innocent or privi-
leged calls be brought to the judge’s attention so that he 
can make an informed contemporaneous determination 
of the relative evidentiary value of the surveillance com-
pared with the invasion of privacy which it entails? 
Must the names of suspected co-conspirators be brought 
to the judge’s attention so he can order varying initial 
surveillance periods in which the agents should deter-
mine whether a call is licit or illicit, with only spot mon-
itoring thereafter to ensure that the parties to or the 
nature of the call have not changed? Must any sur-
veillance directives of the supervising judge be conveyed 
to the actual monitoring agents, and can a post hoc 
analysis that intercepted conversations were illicit excuse 
a failure to make an actual minimization effort? Must 
the judge be informed not only of the conduct of the sur-
veillance, but of the conduct of other aspects of the in-
vestigation of which it is but a part, so that the surveil-
lance may be terminated as soon as its objectives are 
achieved or the wiretap becomes otherwise superfluous to 
the investigation?

(4) If the surveillance in these cases did not comply 
with the “minimization” requirement, what is the appro-
priate remedy? In particular, should suppression be 
limited to conversations which should not themselves 
have been intercepted, or should all conversations de-
rived from a surveillance not conducted so as to mini-
mize improper interception be suppressed?

These questions, in the context of a conspiracy investi-
gation conducted through electronic surveillance, are 
substantial federal issues that merit our plenary review. 
Such problems are likely to be recurring, and we plainly 
fail in our judicial responsibility when we do not review 
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these cases to give content to the congressional mandate 
of “minimization.”

I would therefore grant the petitions limited to the 
questions presented respecting the “minimization” pro-
vision, § 2518 (5), and set the cases for oral argument.

No. 75-236. Kutler  v . United  States . C. A. 3d 
Cir. Certiorari denied. Mr . Justi ce  Douglas , being of 
the view, stated in previous opinions by himself1 and by 
Mr. Justice Black,2 that any federal ban on, or regula-
tion of, obscenity abridges freedom of speech and of the 
press contrary to the First Amendment, would grant cer-
tiorari and summarily reverse the judgment. Reported 
below: 517 F. 2d 1400.

Mr . Just ice  Brennan , with whom Mr . Justi ce  
Stewart  and Mr . Justi ce  Mars hall  concur, dissenting.

Petitioner was convicted in the United States District 
Court for the Western District of Pennsylvania of ship-
ping obscene films by common carrier in interstate com-
merce in violation of 18 U. S. C. § 1462, and of con-
spiracy to violate § 1462 and to transport the films in 
interstate commerce for the purpose of sale or distribu-
tion in violation of 18 U. S. C. § 1465. Section 1462 
provides in pertinent part:

“Whoever brings into the United States, or any 
place subject to the jurisdiction thereof, or know-
ingly uses any express company or other common 
carrier, for carriage in interstate or foreign 
commerce—

“(a) any obscene, lewd, lascivious, or filthy book, 

1 United States v. 13 300-Ft. Reels of Film, 413 U. S. 123, 130- 
138 (1973) (dissenting); Ginzburg v. United States, 383 U. S. 463, 
491-492 (1966) (dissenting); Roth n . United States, 354 U. S. 476, 
508-514 (1957) (dissenting).

2 Ginzburg v. United States, supra, at 476 (dissenting).
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pamphlet, picture, motion-picture film, paper, let-
ter, writing, print, or other matter of indecent 
character; . . .

“Shall be fined not more than $5,000 or impris-
oned not more than five years, or both, for the first 
such offense and shall be fined not more than $10,000 
or imprisoned not more than ten years, or both, for 
each such offense thereafter.”

The Court of Appeals for the Third Circuit affirmed the 
convictions. 517 F. 2d 1400.

I adhere to my dissent in United States v. Orito, 413 
U. S. 139, 147 (1973), in which, speaking of 18 U. S. C. 
§ 1462, I expressed the view that “[w] hatever the ex-
tent of the Federal Government’s power to bar the 
distribution of allegedly obscene material to juveniles 
or the offensive exposure of such material to unconsent-
ing adults, the statute before us is clearly overbroad 
and unconstitutional on its face.” 413 U. S., at 147-148. 
For the reasons stated in my dissent in Miller v. Califor-
nia, 413 U. S. 15, 47 (1973), I would therefore grant cer-
tiorari, and, since the judgment of the Court of Appeals 
for the Third Circuit was rendered after Orito, reverse.* 
In that circumstance, I have no occasion to consider 
whether the other questions presented merit plenary 
review. See Heller n . New York, 413 U. S. 483, 494 
(1973) (Brennan , J., dissenting).

No. 75-428. Mc Kinney  v . Parsons . C. A. 5th 
Cir. Certiorari denied. Mr . Justi ce  Douglas , being of 
the view, stated in previous opinions by himself1 and by

*Although four of us would grant certiorari and reverse the judg-
ment, the Justices who join this opinion do not insist that the case 
be decided on the merits.

1 Miller v. California, 413 U. S. 15, 42-47 (1973) (dissenting); 
Paris Adult Theatre I x. Slaton, 413 U. S. 49, 70-73 (1973) (dis-
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Mr. Justice Black,2 that any state ban on, or regula-
tion of, obscenity abridges freedom of speech and of the 
press contrary to the First and Fourteenth Amendments, 
would grant certiorari and summarily reverse the judg-
ment. Reported below: 513 F. 2d 264.

Mr . Justice  Brennan , with whom Mr . Justic e  
Stewart  and Mr . Justice  Marshall  concur, dissenting.

Petitioner was convicted in the Circuit Court of Jeffer-
son County, Ala., of violating the obscenity ordinance 
of the city of Birmingham. Birmingham Ordinance No. 
67-2, § 3, provides in pertinent part:

“It shall be unlawful for any person to know-
ingly . . . exhibit, distribute or have in his possession 
with intent to distribute, exhibit, sell or offer for 
sale ... any obscene matter.”

As used in Ordinance No. 67-2, “obscene” meant at the 
time of the alleged offenses:

“that to the average person, applying contempo-
rary standards, the predominant appeal of the mat-
ter, taken as a whole, is to prurient interest, i. e., a 
shameful or morbid interest in nudity, sex or excre-
tion, which goes substantially beyond customary 
limits of candor in description or representation of 
such matters.” § 1.

On direct appeal, the Alabama Court of Criminal Ap-
peals dismissed when petitioner’s appellate brief was 
untimely filed. Petitions for writs of certiorari were 
filed with the Supreme Court of Alabama and denied. 
A petition for a writ of certiorari was filed with this 
Court and denied for the reason that the judgment below 
rested upon an adequate state ground. McKinney v.

senting); Memoirs v. Massachusetts, 383 U. S. 413, 426-433 (1966) 
(concurring in judgment).

2 Mishkina.New York, 383 U.S. 502, 515-518 (1966) (dissenting).
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Birmingham, 409 U. S. 895 (1972). Thereafter, a peti-
tion for habeas corpus relief was filed in the United States 
District Court for the Northern District of Alabama. 
Habeas relief was ultimately denied, and on appeal the 
Fifth Circuit affirmed. 513 F. 2d 264.

It is my view that “at least in the absence of distribu-
tion to juveniles or obtrusive exposure to unconsenting 
adults, the First and Fourteenth Amendments prohibit 
the State and Federal Governments from attempting 
wholly to suppress sexually oriented materials on the 
basis of their allegedly ‘obscene’ contents.” Paris Adult 
Theatre I n . Slaton, 413 U. S. 49, 113 (1973) (Brennan , 
J., dissenting). It is clear that, tested by that constitu-
tional standard, Ordinance No. 67-2 as it existed at the 
time of the alleged offenses was constitutionally over-
broad and therefore invalid on its face. For the reasons 
stated in my dissent in Miller v. California, 413 U. S. 15, 
47 (1973), I would therefore grant certiorari, vacate the 
judgment, and remand the case for further proceedings 
not inconsistent with my dissent in Paris Adult Theatre 
I, supra*  See Wasserman v. Municipal Court of Al-
hambra Judicial District, 413 U. S. 911 (1973) (Bren -
nan , J., dissenting). In that circumstance, I have no 
occasion to consider whether the other questions pre-
sented in this case merit plenary review. See Heller v. 
New York, 413 U. S. 483, 494 (1973) (Brennan , J., 
dissenting).

November  17, 1975

Affirmed on Appeal
No. 75-168. Whitehead  et  al . v . West brook . Af-

firmed on appeal from D. C. W. D. Ark.

*Although four of us would grant certiorari and vacate the judg-
ment, the Justices who join this opinion do not insist that the case 
be decided on the merits.
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No. 74-1418. Buchanan  et  al . v . Evans  et  al . 
Affirmed on appeal from D. C. Del. Reported below: 
393 F. Supp. 428.

Mr . Justice  Rehnquist , with whom The  Chief  
Just ice  and Mr . Justice  Powell  join as to Parts I and 
H-B, dissenting.

Appellants insist that the judgment of the District 
Court is wrong under our holding in Milliken v. Bradley, 
418 U. S. 717 (1974), while appellees insist that it is 
consistent with that case. But this case comes here as 
an appeal from an order of a three-judge District 
Court enjoining the enforcement of a state statute, 
393 F. Supp. 428 (Del. 1975), a question not even present 
in Milliken. The three-judge District Court by its order 
of April 16, 1975, enjoined appellants from relying upon1 

1 Appellees contend, not implausibly, that no injunction was in 
fact issued in this case, and that the only action of the District 
Court with respect to Delaware’s Educational Advancement Act of 
1968 (EAA) was to declare certain provisions unconstitutional. 
They rely on Gunn v. University Committee, 399 U. S. 383 (1970), 
and Goldstein v. Cox, 396 U. S. 471 (1970), to support their 
conclusion.

If appellees are correct on this point, of course, appellants should 
have taken their appeal to the United States Court of Appeals for 
the Third Circuit rather than to this Court. Gonzalez v. Employees 
Credit Union, 419 U. S. 90 (1974).

But in Gunn, supra, this Court held that “there was no order of 
any kind either granting or denying an injunction . . . .” 399 U. S., 
at 387. Goldstein v. Cox, supra, held that a District Court’s denial 
of plaintiffs’ motion for summary judgment was not appealable to 
this Court under 28 U. S. C. § 1253 where plaintiffs in their com-
plaint had sought no preliminary injunction.

Here the operative language of the District Court’s order ad-
dressed to appellants was that “[i]n preparing any inter-district plan, 
the Defendant State Board of Education is enjoined from relying 
upon those provisions of [the EAA] found unconstitutional by this 
Court.” There is thus an injunction, and it is against the enforce-
ment of certain provisions of a state statute. While, for reasons
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provisions of a Delaware statute which by their terms had 
expired six years earlier. Because in doing so I believe 
the District Court decided an issue that is demonstrably 
moot, I would reverse its judgment on this point. Since 
the additional question of whether the Milliken issues 
briefed by the parties are properly before us under any 
conceivable theory is one which veritably bristles with 
jurisdictional problems, I would note probable jurisdic-
tion and set the case for argument on these points. 
The Court’s summary affirmance, in my opinion, not 
only wrongfully upholds an erroneous injunction issued 
by the District Court, but because of the difficult jurisdic-
tional questions present in this case leaves totally be-
clouded and uncertain what is decided by that summary 
affirmance.

I
The challenged Delaware statute, known as the Educa-

tional Advancement Act (EAA), was enacted by the leg-
islature in June 1968 “to provide the framework for an 
effective and orderly reorganization of the existing school 
districts of this State through the retention of certain 
existing school districts and the combination of other 
existing school districts.” Del. Code Ann., Tit. 14, § 1001 
(1975).2

which follow, I believe that the District Court was wrong in 
passing on the merits of the statute, that consideration is an argu-
ment going beyond the issue of whether or not its order was in 
fact an injunction as that term is used in § 1253.

2The preamble provided as follows:
“The purpose of this chapter is to provide the framework for an 

effective and orderly reorganization of the existing school districts 
of this State through the retention of certain existing school districts 
and the combination of other existing school districts. It is the 
purpose and intent of the General Assembly to establish the policies, 
procedures, standards and criteria under which the State Board of 
Education is authorized to determine and establish the appropriate
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Appellant Delaware State Board of Education and 
its members were placed under an explicit timetable by 
this statute. By September 1,1968, they were to develop 
specific criteria for implementing a reorganization plan 
in accordance with requirements contained in the stat-
ute; by October 24, 1968, they were required to develop 
a plan conforming to these criteria; and in subsequent 
months they were to submit the plan to local boards of 
education, and to receive and pass on their objections to 
the proposed plan. Del. Code Ann., Tit. 14, §§ 1003, 1004 
(a) and (b) (1975). Section 1005 provided that on July 1, 
1969, “all proposed school districts contained in the plan 
as adopted [under § 1004] shall be constituted and estab-
lished as reorganized school districts.” 3

Section 1004 (c) contained an exclusion which was 
the basis of appellees’ constitutional attack on the stat-
ute.4 It provided that, in contrast to the wide discretion 

reorganized school districts and to implement the reorganization 
thereof.”

3 Section 1002 (2) defined this term:
" 'Reorganized school district’ means a school district which is 

constituted and established in accordance with the provisions of 
this chapter, including . . . where applicable, a school district result-
ing from a consolidation or division in accordance with the provisions 
of this chapter.”

4In pertinent part, § 1004 (c) provided:
''On or before March 1, 1969, the State Board of Education 

shall meet and adopt a final plan of reorganization of school districts 
which it deems wise and in the best interests of the educational sys-
tem of this State; provided, that no plan of reorganization of school 
districts shall be adopted which fails to meet the following 
requirements:

''(2) Each proposed school district including more than 1 com-
ponent former school district shall have a pupil enrollment of not 
less than 1900 nor more than 12,000 in grades 1 through 12. ‘Pupil 
enrollment’ as used in this subsection means enrollment as of 
September 30, 1968. Excluding vocational-technical districts there
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conferred upon the state board with respect to other 
school districts in the State, the city of Wilmington should 
constitute a single school district. The District Court 
sustained appellees’ claim that this provision invidiously 
discriminated against Negroes, finding that although 
there had been no intent to do so on the part of the 
legislature, the effect of the statute was to lock in Negro 
schoolchildren within the Wilmington school district in 
a way that might not have resulted if that district had 
been subject to the state board’s discretionary power to 
consolidate as were the remaining districts in the State 
under the 1968 legislation. The District Court sum-
marized this portion of the EAA in the following 
language:

“The key reorganization provisions of the Act pro-
vided an exemption of approximately one year from 
the long-standing requirement in Delaware law 
that consolidation of contiguous school districts 
must be approved by a referendum in each of 
the districts affected. 14 Del. C. §§ 1001-05. In 
other words, for a limited time, the State Board of 
Education was authorized to consolidate school dis-
tricts according to the dictates of sound educational 
administration and certain statutory criteria. The 
Wilmington School District was explicitly excluded 
from the reorganization powers of the State Board 
by § 1004 (c)(4): ‘The proposed school district for 
the City of Wilmington shall be the City of 
Wilmington with the territory within its limits.’ 
Wilmington was also excluded implicitly from any 
consolidation plan by § 1004 (c)(2), which limited 

shall be no fewer than 20 nor more than 25 reorganized school 
districts.

“(4) The proposed school district for the City of Wilmington 
shall be the City of Wilmington with the territory within its limits.” 
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the maximum pupil enrollment in any proposed 
school district to 12,000.” 393 F. Supp., at 438-439 
(emphasis added).

The difficulty with the District Court’s holding, quite 
apart from its constitutional merits, is that the statute 
authorized action by appellant state school board only 
until July 1, 1969. As the District Court explicitly 
found, the reorganization powers from which Wilming-
ton was excluded lapsed on that date. After that date, 
neither the city of Wilmington nor Negro schoolchildren 
attending schools in the city could suffer any discrimi-
nation as a result of the state board’s enforcement of 
the statute: the state school board no longer had uni-
lateral power to effect consolidation. That step can 
be accomplished only by approval of the voters in the 
affected school districts by referendum. Under Del. Code 
Ann., Tit. 14, § 1027 (1975), while a voter-approved con-
solidation plan can apparently be rejected by the state 
board in its discretion, a voter-rejected consolidation plan 
cannot be resurrected by the state board.5

Thus by July 1, 1969, the state board had been rele-
gated, Cinderella-like, to the status which it occupied 
prior to the 1968 legislation. The provision of § 1004 
(c), limiting the authority of the state board with 

5 Appellees had originally claimed that § 1027 implicitly excluded 
Wilmington from its operation, 379 F. Supp. 1218, 1219 n. (Del. 
1974), and therefore contributed along with § 1004 (c) to the alleged 
unconstitutional confinement. But the District Court in its present 
decision found that under § 1027 “consolidation of Wilmington with 
neighboring school districts is still possible by . . . referendum.” 393 
F. Supp. 428, 442 n. 29 (Del. 1975). Section 1026, which sets out 
a similar mechanism for altering reorganized school district bound-
aries, does expressly exclude Wilmington. Appellees have not pur-
sued their initial charge that this section also unconstitutionally 
confined black students,, and the District Court did not mention 
§ 1026 in its second opinion. Appellees have not asserted either 
claim on this appeal, and our inquiry can go only to § 1004 (c).
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respect to the school district consisting of the city of 
Wilmington, was relevant, if at all, at the time this 
case was heard by the three-judge court, only as a 
historical fact. Whatever may be the proper weight to 
be accorded this historical fact in the assessment by a 
single-judge district court of the factors made relevant 
in Milliken, it was functus officio as a part of an opera-
tive statute.

A three-judge district court cannot enjoin the opera-
tion of a statute which has expired by the time the 
court’s decree is entered. Indeed, so strongly has this 
Court felt about the necessity for a “live controversy” 
that it has vacated the judgment of the District Court 
where the statute was repealed after the ruling of that 
court but before decision here. Diffenderfer v. Cen-
tral Baptist Church, 404 U. S. 412 (1972). A fortiori, 
a prayer for restraint against a state officer’s enforce-
ment of a statute which expired prior to litigation pre-
sents a dead issue. The grant of judicial power in Art. 
Ill of the United States Constitution limits federal courts 
to cases or controversies, and a dispute about the con-
stitutionality of a statute which is no longer in effect is 
moot in the classical sense.

II
Presumably the Court’s summary and unexplained 

affirmance of the judgment of the District Court upholds 
its issuance of an injunction against the enforcement of 
sections of a law which by their own terms have ex-
pired. By reason of the summary nature of the Court’s 
action, however, neither the parties nor the District 
Court can know what additional effect the affirmance 
here may have. Although the parties have briefed the 
Milliken issues, I believe that there are all but insur-
mountable jurisdictional difficulties to the Court’s reach-
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ing them, whether it were to affirm or to reverse the in-
junctive portion of the District Court’s judgment. I 
would at the very least note probable jurisdiction and 
hear argument on them in order to make a principled 
determination as to whether we have authority on this 
appeal to deal with those issues at all.

A
On the assumption that the District Court was correct 

in issuing the injunction against the enforcement of the 
Delaware statute, an assumption with which I disagree 
for reasons previously stated, there is the most serious 
question as to whether the Court could reach the Milli-
ken issues even if it wished to do so. This case is here on 
direct appeal only because 28 U. S. C. § 1253 authorizes 
such appeal “from an order granting or denying, after 
notice and hearing, an interlocutory or permanent in-
junction in any civil action, suit or proceeding required 
by any Act of Congress to be heard and determined by a 
district court of three judges.”

This language stands in sharp contrast to the language 
of 28 U. S. C. § 1252, dealing with direct appeals from 
district court judgments invalidating Acts of Congress, 
the relevant language of which is:

“Any party may appeal to the Supreme Court 
from an interlocutory or final judgment, decree or 
order of any court of the United States . . . holding 
an Act of Congress unconstitutional in any civil 
action, suit or proceeding ....”

Construing this language in United States v. Raines, 362 
U. S. 17 (1960), the Court stated that it seemed “to 
indicate a desire of Congress that the whole case come 
up . . . .” Id., at 27 n. 7.6

6 The Court in Raines contrasted the scope of § 1252 with the 
scope of 18 U. S. C. § 3731, the Criminal Appeals Act. That 
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By contrast, the much narrower language of § 1253 al-
lows appeal here not from a final judgment or decree but 
only from “an order granting or denying ... an inter-
locutory or permanent injunction ....” It is established 
by the consistent holdings of this Court that this sec-
tion, together with 28 U. S. C. § 2281, is to be narrowly, 
rather than broadly, construed. Gonzalez v. Employees 
Credit Union, 419 U. S. 90, 98 (1974); Phillips v. United 
States, 312 U. S. 246, 248 (1941).

The Court’s opinion in Florida Lime Growers v. Jacob-
sen, 362 U. S. 73, 76 (1960), is highly instructive on 
this point. There the issue was whether, in an appeal 
pursuant to § 1253, this Court and the District Court 
had jurisdiction to entertain nonconstitutional attacks 
on the challenged statute as well as constitutional at-
tacks. The Court held that they did. Mr. Justice 
Frankfurter and Mr. Justice Douglas in dissent con-
tended they did not. I should think that if at the time 
of the decision in Florida Lime Growers it was a fairly 
debatable question whether this Court and the District 
Court could entertain nonconstitutional challenges to the 
very statute against which the injunction was sought, 
there could be little doubt that neither our jurisdiction 
nor the jurisdiction of the District Court would extend 
still further to embrace issues which were independent 
of and far more extensive than the assumed “present” 
invalidity of the challenged statute.

Act allowed the Government a right of appeal from particular types 
of decisions of a district court prior to trial in a criminal case, and 
the Court in construing it in United States n . Borden Co., 308 U. S. 
188,193 (1939), stated that “[t]he Government’s appeal does not open 
the whole case.” The language of § 1253, with which we deal, is 
much more akin to that of the Criminal Appeals Act than it is to 
that of § 1252. See also United States n . Keitel, 211 U. S. 370, 
397-399 (1908).
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B
Serious as these jurisdictional doubts seem to me, 

those which flow from the opposite assumption—that 
the District Court erred in enjoining the enforcement of 
the provisions of a statute which by their terms had 
expired—are even more troubling. The prayer7 seeking 

7 Reopening a desegregation suit that had lain dormant since the 
mid-sixties, appellees contended that the city’s black students were 
being compelled to attend segregated schools. The claim was three-
fold: (1) the state board continued to maintain an unconstitutional 
dual system in New Castle County, of which Wilmington is a part; 
(2) the State through various practices, e. g., low-cost housing 
policies, had enforced or approved public and private discrimination 
resulting in segregated schools; (3) the portions of the EAA estab-
lishing a mechanism for school district consolidation, both created a 
suspect classification in directing that Wilmington be continued as 
a single school district and prevented the state board from imple-
menting its Fourteenth Amendment duty to dismantle the dual 
system.

Since the third prong of appellees’ claim assertedly ran against 
the board’s enforcement of a state statute, a three-judge court 
was empaneled. 28 U. S. C. §2281. The District Court, in 
two separate opinions, passed upon the entire complaint. The 
first decision, in July 1974, found that the geographic zoning plan 
adopted for Wilmington in 1956 had not been effective in eliminat-
ing many racially identifiable schools, and that a unitary system 
had not been established, a failure chargeable to the state board. 
See 379 F. Supp. 1218, 1221-1223 (Del.). The latter two con-
tentions, since they related to possible interdistrict relief, were 
postponed until consideration of the proper remedy. Specifically, 
the claim that the EAA’s exclusion of Wilmington unconstitutionally 
impeded the dismantling process was deemed premature since drastic 
intradisirict relief might be curative. The parties were ordered to 
submit alternative intradistrict and interdistrict plans, the latter to 
incorporate suburban school districts within the county.

Two weeks later, this Court handed down Milliken n . Bradley, 
418 U. S. 717 (1974), which identified the prerequisites to ordering 
interdistrict relief. The suburban county districts, at the District 
Court’s invitation, intervened as defendants to contest any proposed
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injunctive relief against the enforcement of the Delaware 
statute was filed in the District Court in this case in 
1971. At that time, the provisions of § 1004 (c) ulti-

consolidation remedy. They chose to adopt the state board’s 
pleadings and stand on the evidence already of record.

After oral arguments, the District Court rendered the instant 
decision. Under its reading of Milliken the predicate for inter-
district relief was “racially discriminatory acts of the state or local 
school districts [that] have been a substantial cause of inter-
district segregation.” Id., at 745. So framing its inquiry the 
District Court found: (1) a percentage of suburban students of both 
races had, pre-Brown v. Board of Education, 347 U. S. 483 (1954), 
traveled into the city to attend segregated schools in Wilmington; 
(2) the growth of identifiably black schools since Brown mirrored 
the substantial white migration to the suburbs, a demographic shift 
in part encouraged and assisted by governmental policies, the cumu-
lative effect of which constituted segregative action with interdistrict 
effects; (3) the passage of the EAA, with its grant of truncated reor- 
ganizational power (excluding Wilmington therefrom) to the state 
board (a) operated not in purpose but in effect to create a suspect 
racial classification under the Equal Protection Clause, and (b) thus 
constituted a substantial interdistrict violation under Milliken. The 
District Court concluded as follows:
“Here, the racially discriminatory exclusion of Wilmington pre-
vented the State Board from considering whether sound educational 
principles dictated a consolidation of Wilmington with other school 
districts. But for this racial classification, the Board may have 
consolidated Wilmington with other New Castle County districts, 
with the result that the racial proportions of the districts would 
have been altered significantly. Even though the State Board may 
not have been required to alter the Wilmington District, this Court 
cannot find that the exclusion from the Board’s powers was racially 
insignificant. On the contrary, the reorganization provisions of the 
[EAA] played a significant part in maintaining the racial identifi-
ability of Wilmington and the suburban New Castle County school 
districts. In short, the General Assembly ‘contributed to the 
separation of the races by . . . redrawing school district lines,’ 
Milliken v. Bradley, [418 U. S.,] at 755 . . . (Ste wa rt , J., con-
curring). c*]” 393 F. Supp., at 445-446.

Footnote [*] elaborated on “redrawing”:
“School district reorganization pursuant to [the EAA] amounted 
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mately struck down by the District Court had been 
functus officio since 1969. I would think that our recent 
treatment of non justiciability in a three-judge court con-
text applies equally to the defect of mootness at the time 
injunctive relief is sought:

“[T]hat the complaint was non justiciable [is] not 
merely short of the ultimate merits; it [is] also, 
like an absence of statutory subject-matter jurisdic-
tion, a ground upon which a single judge could 
have declined to convene a three-judge court, or upon 
which the three-judge court could have dissolved 
itself, leaving final disposition of the complaint to 
a single judge.

“The three-judge court is not required where the 
district court itself lacks jurisdiction of the com-
plaint .... See Ex parte Poresky, 290 U. S. 30, 
31 [ (1973) ]Gonzalez n . Employees Credit Union, 
419 U. S., at 100.

At the time injunctive relief against the statute was first 
sought, the action was not one “required” under § 1253 
to be heard by a three-judge court because the claim

to educational redistricting. Invidious discrimination in such redis-
tricting is perforce an ‘inter-district violation.’ The [EAA] ‘redrew’ 
the Wilmington School district lines by removing the existing Wil-
mington boundaries from the State Board’s discretion at the same 
time that other school districts in Delaware were eligible for 
consolidation.”

Pursuant to the above the District Court declared unconstitu-
tional “[t]hose provisions of [the EAA] excluding the Wilmington 
School District from eligibility for consolidation,” and ordered the 
parties to submit “alternative plans to remedy the segregation found 
[in the two opinions] (a) within the present boundaries of [Wil-
mington], and (b) incorporating other areas of [the] County.” Id., 
at 447. The accompanying order also specifically enjoined the board, 
in preparing the interdistrict version, “from relying upon” the EAA 
provisions found unconstitutional.
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even at that stage was moot. In such a situation, our 
appellate jurisdiction is confined solely to corrective 
action in connection with the district court’s mistaken 
issuance of an injunctive decree:

“As the case was not one within [§ 2281], the merits 
cannot be brought to this Court by a direct appeal. 
[Citations omitted.] But, although the merits can-
not be reviewed here in such a case, this Court by 
virtue of its appellate jurisdiction in cases of decrees 
purporting to be entered pursuant to [§2281], 
necessarily has jurisdiction to determine whether the 
court below has acted within the authority conferred 
by that section and to make such corrective order 
as may be appropriate to the enforcement of the 
limitations which that section imposes.” Gully v. 
Interstate Nat. Gas Co., 292 U. S. 16, 18 (1934).

See also Phillips v. United States, 312 U. S., at 248; 
Bailey v. Patterson, 369 U. S. 31, 34 (1962); Gonzalez v. 
Employees Credit Union, supra, at 95 n. 12.

On the assumption that the District Court wrongly 
enjoined the enforcement of the statute which was 
moot at the time the injunction was first sought, the 
only proper exercise of the jurisdiction conferred upon 
us by 28 U. S. C. § 1253 is to reverse the injunctive 
decree issued by the District Court on the ground that 
the relief sought did not necessitate the convening of 
a three-judge district court, and remand the case so 
that it may proceed before a single-judge court.

I think the decision of the Court of Appeals for the 
Sixth Circuit in a situation virtually identical to that 
now presented here, and presented to that court in an 
earlier stage of the Milliken litigation, is of some weight 
in deciding the question of our jurisdiction here. That 
court held, Bradley v. Milliken, 468 F. 2d 902, cert. 
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denied, 409 U. S. 844 (1972), that an order finding an 
interdistrict violation and requiring submission of plans, 
but not imposing any remedy, was not appealable from 
the District Court to the Court of Appeals. Since the 
jurisdiction conferred upon the courts of appeals by 28 
U. S. C. §§ 1291 and 1292 (a) is far more generous in 
scope than that conferred upon us by 28 U. S. C. § 1253, 
if the Court of Appeals was right in Milliken it is highly 
doubtful that we have any authority to go beyond review 
of the District Court’s injunctive decree here.

The resolution of each of these issues which I have 
treated in this dissent is probably not free from doubt, 
and I could understand a reasoned disposition of the 
case here which differed from the views which I have ex-
pressed. But this is one of those cases in which an 
opinion of the Court seems to me to be necessary, not 
merely to resolve an issue concededly present, but to 
denominate for the benefit of the parties and the Dis-
trict Court what issues the Court conceives to be resolved 
by its summary affirmance. My dissent from that sort 
of affirmance here is based on my conviction that it is 
extraordinarily slipshod judicial procedure as well as my 
conviction that it is incorrect.

No. 75-361. Assoc iati on  of  Amer ican  Phys icia ns  
& Surge ons  et  al . v . Mathews , Secreta ry  of  Healt h , 
Education , and  Welf are . Affirmed on appeal from 
D. C. N. D. Ill. Reported below: 395 F. Supp. 125.

No. 75-497. Bush  et  al . v . Sebe sta , Supervi sor  of  
Elections , et  al . Affirmed on appeal from D. C. M. D. 
Fla.

No. 75-5116. Betts  et  al . v . Mathews , Secretar y  
of  Health , Education , and  Welfare , et  al . Affirmed 
on appeal from D. C. Vt. Reported below: 391 F. Supp. 
1122.
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Appeals Dismissed
No. 75-5408. Green  v . Unite d  States  Depart ment  

of  Labor  et  al . Appeal from D. C. Mass, dismissed for 
want of jurisdiction.

No. 75-5573. Green  v . Depart ment  of  Public  Wel -
fare  of  Massac husett s et  al . Appeal from D. C. 
Mass, dismissed for want of jurisdiction.

No. 75-5481. Willis  v . North  Carolina  State  
Board  of  Law  Exami ners . Appeal from Sup. Ct. N. C. 
dismissed for want of substantial federal question. Re-
ported below: 288 N. C. 1, 215 S. E. 2d 771.

Vacated and Remanded on Appeal
No. 74-1165. Sendak , Attorney  General  of  Indi -

ana  v. Nihi ser , dba  Movieland  Drive -In Theat er . 
Appeal from D. C. N. D. Ind. Judgment vacated and 
case remanded for further consideration in light of Huff-
man v. Pursue, Ltd., 420 U. S. 592 (1975). Reported be-
low: 405 F. Supp. 482.

Mr . Justice  Brennan , with whom Mr . Justi ce  
Stew art  and Mr . Justice  Marshall  concur, dissenting.

This is a direct appeal from the decision of the three- 
judge District Court for the Northern District of Indiana 
declaring an Indiana obscenity public nuisance statute, 
Ind. Stat. Ann. § 9-2711 et seq. (Supp. 1974) (now codi-
fied at Ind. Code § 35-30-10.5-1 et seq.), patently uncon-
stitutional under the First and Fourteenth Amendments 
and enjoining its enforcement. For some unknown or at 
least unexplained reason the Court today remands this 
case for reconsideration in light of Huffman v. Pursue, 
Ltd., 420 U. S. 592 (1975). I dissent because the three- 
judge court anticipated that decision and has already dis-
charged the responsibility imposed by that decision.
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On October 12, 1973, the prosecuting attorney for 
Adams County, Ind., filed in the Adams Circuit Court a 
petition to enjoin and abate appellee’s motion picture 
theater as a public nuisance. On the same day the Cir-
cuit Court entered a temporary restraining order with a 
notice and summons to appear for a hearing on a tempo-
rary injunction. Additionally, a subpoena duces tecum 
issued, ordering appellee to produce before the court 
the film “Deep Throat” and all other motion pictures in 
his possession, and also a list of the titles and play dates 
of all motion pictures exhibited by him over the past 
three years.

The prosecutor was proceeding under the Indiana ob-
scenity public nuisance statute, supra. The statute pro-
vides that a place which exhibits obscene films is a public 
nuisance,1 and provides for a court order requiring the 
closure for up to one year of any place determined to be 
a public nuisance.2 An ex parte restraining order may 
issue for up to 10 days without any prior judicial deter-
mination of the obscenity of specific films, and a prelim-
inary injunction may issue if, after hearing, the allega-
tions of the complaint “are sustained to the satisfaction of 
the court.” 3 The statute further provides that at trial 
the “general reputation of the place” is both admissible 
and prima facie evidence for proving the existence of the 
nuisance.4 If a nuisance is established at trial, an order 
closing the theater for a year and confiscating all personal 
property and contents therein shall issue.5 The owner 
of a theater closed by either preliminary or permanent 
injunction may obtain a release from the closing order 

1 Ind. Stat. Ann. § 9-2711 (d) (Supp. 1974).
2 §9-2716 (Supp. 1974).
3 §9-2714 (Supp. 1974).
4 §2715 (Supp. 1974).
8 §9-2716. (Supp. 1974).
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only by posting a bond conditioned on the abatement of 
the nuisance.6

On October 19, 1973, appellee filed suit in the United 
States District Court for the Northern District of Indi-
ana. The complaint sought a declaratory judgment pur-
suant to 28 U. S. C. §§ 2201-2202 that the statute under 
which the prosecutor was proceeding was unconstitu-
tional. The complaint also sought to enjoin any further 
proceedings in the Adams Circuit Court, relief premised 
on 42 U. S. C. § 1983. On November 14, 1974, the Dis-
trict Court granted summary judgment in favor of ap-
pellee and the relief sought.

The Court today vacates the judgment below and re-
mands for further consideration in light of its decision 
last Term in Huffman v. Pursue, Ltd., supra. Huffman, 
a case involving a similar nuisance statute from Ohio, 
held that the principles of Younger v. Harris, 401 U. S. 37 
(1971), which limit federal-court equitable interference 
with state-court criminal proceedings, are also applicable 
to certain state-court proceedings which are “in aid of and 
closely related to criminal statutes . . . .” 420 U. S., at 
604. Accordingly, the Court in Huffman remanded for a 
determination whether under the facts of the action 
“extraordinary circumstances” existed bringing the case 
within the narrow exceptions to Younger’s general bar.

But in the instant case, thè District Court anticipated 
Huffman and, for the very reasons relied on by 
this Court in that case, clearly held that Younger 
principles were applicable.7 That court then proceeded 

6 §§ 9-2714, 2716 (Supp. 1974).
7 The District Court stated :

“[Attempts to enforce civil provisions such as the one here may be 
characterized as civil proceedings utilized to enforce the criminal 
laws and thus subject to Younger in any event. . . . The best ap-
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to an extended analysis of the factual situation and con-
cluded that the case fell within the Younger exceptions 
as involving a

“statutory scheme here . . . arguably in several 
respects ‘flagrantly and patently violative of express 
constitutional prohibitions in every clause, sentence 
and paragraph, and in whatever manner and against 
whomever an effort might be made to apply it.’ ” 
405 F. Supp. 482,494 (ND Ind. 1974).

The court concluded that the provisions rendering 
admissible “general reputation” evidence and consti-
tuting such evidence sufficient “prima facie” evidence of 
the existence of the nuisance imposed an unconstitutional 
prior restraint upon freedom of expression because there 
was not first required a judicial determination of the ob-
scenity of any specific materials, and because the censor 
was not required to bear the burden of proving obscen-
ity. The court emphasized. that the statute provided 
for the seizure and destruction of materials which had 
never been judicially determined to be obscene, and for 
the seizure and destruction of constitutionally protected 
materials “merely because they are found in a place 
which has a reputation of exhibiting obscene films . . . .” 
Id., at 495. Furthermore, the court emphasized, 
once a closing order has issued, the statutory scheme 
permits future restraints against exhibition of all 
films unless the owner first discharges the burden of 
demonstrating their nonobscenity. And if such a show-
ing is made and a release from the closing order obtained, 
the owner must thereafter “determine at his peril what 

proach is not to regard labels ‘civil’ and ‘criminal’ as controlling, 
but to analyze the competing interests which each case presents.” 
405 F. Supp. 482, 493 (ND Ind. 1974).
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is literally or arguably within the definition of ‘nui-
sance.’ ” Ibid,.3

Finally, and of particular significance, the District 
Court held the definitional section of the statute to be 
“flagrantly and patently in violation of express consti-
tutional guarantees.” Id., at 496. The statute defines 
as a nuisance a place at which “lewd, indecent, lascivi-
ous, or obscene” films are exhibited.9 The court reached 
its conclusion upon the authority of two Indiana Su-
preme Court decisions which struck down criminal ob-
scenity statutes employing the same definition on the 
ground that it was too general in nature under the prin-
ciples announced in Miller v. California, 413 U. S. 15 
(1973). Mohney v. State, 261 Ind. 56, 300 N. E. 2d 
66 (1973); Stroud v. State, 261 Ind. 58, 300 N. E. 2d 
100 (1973).

Thus the case fits precisely within the clearly settled 
Younger exception permitting federal courts to grant re-
lief against state authorities who proceed under a statute 
“flagrantly and patently violative of express constitu-
tional prohibitions in every clause, sentence and para-
graph, and in whatever manner and against whomever 
an effort might be made to apply it.” This exception, 
first fashioned in Watson v. Buck, 313 U. S. 387, 402 
(1941), and reaffirmed in Younger, 401 U. S., at 53-54, 
was twice recognized in Huffman itself, 420 U. S., at 602, 
611. Therefore the judgment of the District Court 
should be affirmed. The Court’s remand to require the

8 The statutory scheme also provides for “summary” trial and 
punishment for violation of an outstanding injunction or closing 
order, and for any contempt of court. Ind. Stat. Ann. § 9-2717 
(Supp. 1974). In this context the District Court found the statu-
tory scheme to be an attempt to circumvent the safeguards attend-
ant upon formal criminal proceedings. 405 F. Supp., at 496.

9 Ind. Stat. Ann. § 9-2711 (d) (Supp. 1974).
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District Court to do over what it has done already makes 
no sense whatever. I respectfully dissent.10

Miscellaneous Orders
No. A-385. Long  Visitor  et  al . v . Unite d  States . 

C. A. 8th Cir. Application for bail pending timely filing 
of petition for writ of certiorari, presented to Mr. Justice 
Douglas, and by him referred to the Court, denied.

No. A-392 (75-322). Vernell  v . United  States . 
C. A. 5th Cir. Application for bail, presented to Mr. 
Justice Douglas, and by him referred to the Court, denied.

No. A-395. Lak  Man  Tom  v . Immigrati on  and  Nat -
uraliz ation  Serv ice . C. A. 9th Cir. Motion to vacate 
stay of deportation heretofore entered by Mr. Justice 
Douglas on October 30, 1975, granted.

No. A-432. Hamling  et  al . v . United  States . Ap-
plication for stay of mandate of the United States Court 
of Appeals for the Ninth Circuit, presented to Mr . Jus -
tice  Brennan , and by him referred to the Court, denied.

No. 75-110. Sakraida  v . Ag Pro , Inc . C. A. 5th 
Cir. [Certiorari granted, ante, p. 891.] Motion of re-
spondent to limit grant of certiorari denied.

10 It is no answer that the Court said in Huffman that the Ohio 
nuisance statute there involved did not fit within the “flagrantly 
and patently violative of express constitutional prohibitions” ex-
ception to Younger, 420 U. S., at 611-612, and n. 23, since one Ohio 
state-court decision had narrowly construed the scope of the statute, 
id., at 612 n. 23, and another had construed the Ohio definition of ob-
scenity as comporting with the specificity requirements of Miller n . 
California, 420 U. S., at 596 n. 4. In sharp contrast, Indiana court 
decisions have not narrowed the scope of the Indiana nuisance statute 
and the Indiana Supreme Court, in the two decisions relied upon by 
the District Court, has held that the same definition of obscenity ap-
pearing in Indiana’s criminal obscenity statutes does not satisfy 
the specificity standards of Miller.
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No. 74r-1025. Hines  et  al . v . Anchor  Motor  
Freight , Inc ., et  al . C. A. 6th Cir. [Certiorari 
granted, 421 U. S. 928.] Motion to substitute Chrya J. 
Cartwright, Administratrix of Estate of Arthur D. Cart-
wright, as a party petitioner in place of Arthur D. Cart-
wright, deceased, granted.

No. 75-5402. Faison  v . Washi ngton . Motion for 
leave to file petition for writ of certiorari denied.

No. 75-5375. Johnson  v . Ciccione  et  al . Motion 
for leave to file petition for writ of habeas corpus denied.

No. 75-5315. Chile mbwe  v . Unite d  States  Dis trict  
Court  for  the  Dis trict  of  Nevada  et  al . ;

No. 75-5410. Stratton  v . Unite d  State s Court  of  
Appeals  for  the  Sixth  Circu it ; and

Nb. 75-5427. Tubbs  v . Suprem e Court  of  Texas . 
Motions for leave to file petitions for writs of mandamus 
denied.

No. 75-288. Sloan  v . Court  of  Appeals  of  New  
York . Motion for leave to file petition for writ of man-
damus and/or other relief denied.

Probable Jurisdiction Noted
No. 75-73. Bellotti , Attor ney  General  of  Mass a -

chusett s , et  al . v. Baird  et  al .; and
No. 75-109. Huner wade l  v . Baird  et  al . Appeals 

from D. C. Mass. Probable jurisdiction noted. Cases 
consolidated and a total of one hour allotted for oral 
argument. Cases set for oral argument with Nos. 74r- 
1151, Planned Parenthood of Central Missouri v. Dan-
forth, and 74-1419, Danforth v. Planned Parenthood of 
Central Missouri [probable jurisdiction noted, ante, p. 
819]. Reported below: 393 F. Supp. 847.
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Certiorari Granted
No. 75-491. Unite d  States  v . Agurs . C. A. D. C. 

Cir. Motion of respondent for leave to proceed in forma 
pauperis and certiorari granted. Reported below: 167 
U. S. App. D. C. 28, 510 F. 2d 1249.

Certiorari Granted—Vacated and Remanded. (See No.
74-1312, ante, p. 44.)

Certiorari Granted—Reversed. (See No. 74kl451, ante, 
p. 48.)

Certiorari Granted—Reversed and Remanded. (See No. 
75-5401, ante, p. 61.)

Certiorari Denied
No. 73-1750. Pitt  County  Trans por tat ion  Co . v . 

Carolina  Frei ght  Carrier s  Corp , et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 492 F. 2d 243.

No. 74—973. Jones  Truck  Lines , Inc . v . Ryder  
Truck  Lines , Inc ., et  al . C. A. 6th Cir. Certiorari 
denied. Reported below: 507 F. 2d 100.

No. 74—6691. Lerner  v . Mullen , Warden . C. A. 1st 
Cir. Certiorari denied.

No. 75-137. Grubb  v . United  States . C. A. 7th Cir. 
Certiorari denied.

No. 75-138. Yeomans  et  al . v . Kentucky  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 514 
F. 2d 993.

Mr . Justice  Brennan , dissenting.
Petitioners, including citizens of Kentucky and Ohio, 

instituted this class action on behalf of all purchasers of 
nonvoting shares of Harmony Loan Co. of Ken-
tucky seeking damages from the Commonwealth of 
Kentucky, the State of Ohio, certain agencies of these 
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States, and other defendants not relevant here. Peti-
tioners alleged that the States aided and abetted, or par-
ticipated in, fraudulent activities in violation of the 
Securities Act of 1933 (48 Stat. 74, as amended, 15 
U. S. C. § 77a et seq.), the Securities Exchange Act of 
1934 (48 Stat. 881, as amended, 15 U. S. C. § 78a et 
seq.), and various rules promulgated by the Securities 
and Exchange Commission (primarily Rule 10b-5, 17 
CFR § 240.10b-5 (1975)). The United States District 
Court for the Southern District of Ohio dismissed the 
action as to the States on the ground that it was barred by 
the Eleventh Amendment, and the United States Court of 
Appeals for the Sixth Circuit affirmed, 514 F. 2d 993 
(1975).

In part, this suit is brought by citizens of Kentucky 
and Ohio against Kentucky, Ohio, and agencies of these 
States. In that circumstance, the States may not invoke 
the Eleventh Amendment as to plaintiffs suing their own 
States, since that Amendment bars federal court suits 
against States only by citizens of other States. Rather, 
the question is whether the States may avail themselves 
of the nonconstitutional but ancient doctrine of sovereign 
immunity as a bar to petitioners’ claims for damages. 
In my view the States may not assert sovereign immu-
nity for the reason I expressed in dissent in Employees 
v. Missouri Public Health Dept., 411 U. S. 279, 
298 (1973): The States surrendered that immunity, 
in Hamilton’s words, “in the plan of the Convention” 
that formed the Union, at least insofar as the States 
granted Congress specifically enumerated powers. See 
id., at 319 n. 7; Parden n . Terminal R. Co., 377 U. S. 184 
(1964). Congressional authority to enact the securities 
laws cited above is found in Art. I, § 8, cl. 3, one of the 
enumerated powers granted Congress by the States in the 
Constitution. I remain of the opinion that “because of 
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its surrender, no immunity exists that can be the subject 
of a congressional declaration or a voluntary waiver,” 
411 U. S., at 300, and thus have no occasion to inquire 
whether or not Congress authorized actions against the 
States for federal securities law violations, or whether 
Kentucky and Ohio have waived immunity on the facts 
of this case.

I would grant certiorari and reverse the judgment.

No. 75-151. Greenl ee  v . Unit ed  Stat es . C. A. 3d 
Cir. Certiorari denied. Reported below: 517 F. 2d 899.

No. 75-157. Liebert  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 519 F. 2d 542.

No. 75-163. Calif ornia  & Hawaii an  Sugar  Co. et  al . 
v. Unite d  States  Dis trict  Court  for  the  Northern  
Dis trict  of  Calif ornia  et  al . C. A. 9th Cir. Certio-
rari denied.

No. 75-211. Dalto n  v . India na  Refri gerator  Lines , 
Inc . C. A. 6th Cir. Certiorari denied. Reported be-
low: 516 F. 2d 795.

No. 75-230. Lovato  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 520 F. 2d 1270.

No. 75-244. Braver man  v . Unite d  States . C. A. 
7th Cir. Certiorari denied. Reported below: 522 F. 2d 
218.

No. 75-274. Bibbs , Admin is trator , et  al . v . Unite d  
Stat es . Ct. Cl. Certiorari denied. Reported below: 
206 Ct. Cl. 896, 521 F. 2d 1405.

No. 75-343. Dis trict  153, Internati onal  Associ a -
tion  of  Machinis ts  & Aerosp ace  Workers , AFL-CIO 
v. National  Labor  Relatio ns  Board  et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 168 U. S. App. 
D. C. 77, 512 F. 2d 991.
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No. 75-321. R. L. Swee t  Lumber  Co . v . National  
Labor  Relat ions  Board . C. A. 10th Cir. Certiorari 
denied. Reported below: 515 F. 2d 785.

No. 75-447. City  of  Cleveland  v . Public  Util iti es  
Comm iss ion  of  Ohio  et  al . Sup. Ct. Ohio. Certiorari 
denied. Reported below: *42 Ohio St. 2d 403, 330 N. E. 
2d 1.

No. 75-459. Goody ear  Tire  & Rubber  Co . v . Local  
Union  No . 200, United  Rubber , Cork , Linoleum  & 
Plasti c  Workers  of  America . Sup. Ct. Ohio. Certio-
rari denied. Reported below: 42 Ohio St. 2d 516, 330 
N. E. 2d 703.

No. 75-462. National  Car  Rental  System , Inc . v . 
Bett er  Monkey  Grip  Co . et  al . C. A. 5th Cir. Certio-
rari denied. Reported below: 511 F. 2d 724.

No. 75-473. Hahn  et  ux . v . Hahn . Ct. App. Ohio, 
Franklin County. Certiorari denied.

No. 75-474. State  Board  of  Elect ions  of  Illi nois  
et  al . v. Communi st  Party  of  Illinois  et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 518 F. 
2d 517.

No. 75-476. Carr  et  al . v . Montg ome ry  County  
Board  of  Educat ion  et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 511 F. 2d 1374.

No. 75-480. National  Educatio nal  Advertisi ng  
Services , Inc . v . Cass  Student  Advertisi ng , Inc . 
C. A. 7th Cir. Certiorari denied. Reported below: 516 
F. 2d 1092.

No. 75-486. Groh  v . Wiscons in . Sup. Ct. Wis. 
Certiorari denied. Reported below: 69 Wis. 2d 481, 230 
N. W. 2d 745.
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No. 75-489. Sperbe rg  v . Goodyear  Tire  & Rubber  
Co. et  al . C. A. 6th Cir. Certiorari denied. Reported 
below: 519 F. 2d 708.

No. 75-494. Overse as  Motors , Inc . v . Import  
Motors  Ltd ., Inc ., et  al . C. A. 6th Cir. Certiorari 
denied. Reported below: 519 F. 2d 119.

No. 75-535. Panduit  Corp . v . Burndy  Corp , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 517 
F. 2d 535.

No. 75-5109. Hood  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied.

No. 75-5122. Hook  v . Verni  et  al . C. A. 2d Cir. 
Certiorari denied.

No. 75-5167. William s  v . Estelle , Correcti ons  Di-
rector . C. A. 5th Cir. Certiorari denied. Reported 
below: 515 F. 2d 509.

No. 75-5191. Wendel  v . Levi , Attorney  General , 
et  al . C. A. 9th Cir. Certiorari denied.

No. 75-5242. Alle n  et  al . v . Unit ed  State s . C. A. 
5th Cir. Certiorari denied. Reported below: 514 F. 2d 
710.

No. 75-5284. Wrigle y  v . Unite d  State s . C. A. 8th 
Cir. Certiorari denied. Reported below: 520 F. 2d 362.

No. 75-5292. Eathert on  v . Unite d  Stat es . C. A. 
1st Cir. Certiorari denied. Reported below: 519 F. 2d 
603.

No. 75-5293. Farmer  v . Unite d  State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 512 F. 2d 160.

No. 75-5310« De la  Fuente  v . Unite d State s . 
C. A. 5th Cir. Certiorari denied.
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No. 75-5312. Randle  v . United  State s . C. A. 7th 
Cir. Certiorari denied.

No. 75-5316. Widm an  v. United  State s . C. A. 2d 
Cir. Certiorari denied.

No. 75-5320. Pogue  v . Unite d  State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 515 F. 2d 
1182.

No. 75-5321. Noble  v . United  State s . C. A. 9th 
Cir. Certiorari denied.

No. 75-5331. Warren  et  al . v . Ramsey , Supe rin -
tendent , Federal  Pris on  Indus tri es , et  al . C. A. 7th 
Cir. Certiorari denied.

No. 75-5345. Harris  v . United  State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 517 F. 2d 
1405.

No. 75-5347. Freeman  v . Argonaut  Insurance  Co. 
et  al . C. A. 5th Cir. Certiorari denied.

No. 75-5350. Schnei der  v . Grand . C. A. 8th Cir. 
Certiorari denied.

No. 75-5352. Camp  v . United  Stat es . C. A. 8th 
Cir. Certiorari denied. Reported below: 518 F. 2d 75.

No. 75-5354. Arbore  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No 75-5365. Jackson  v . Wainw right , Secretar y , 
Departm ent  of  Offe nder  Rehabi lit atio n  of  Florida . 
C. A. 5th Cir. Certiorari denied. Reported below: 511 
F. 2d 1400.

No. 75-5367. Galliher  v . Commis si oner  of  Inter -
nal  Revenue . C. A. 5th Cir. Certiorari denied. Re-
ported below: 512 F. 2d 1404.
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No. 75-5377. Peter s  v . Crain  Bros ., Inc . C. A. 3d 
Cir. Certiorari denied. Reported below: 517 F. 2d 
1399.

No. 75-5388. Horne  v . Este lle , Corrections  Direc -
tor . C. A. 5th Cir. Certiorari denied.

No. 75-5389. Tye  v . United  Stat es . C. A. 10th Cir. 
Certiorari denied. Reported below: 519 F. 2d 586.

No. 75-5392. Bunkers  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 521 F. 2d 
1217.

No. 75-5397. Wallace  v . United  State s . C. A. 4th 
Cir. Certiorari denied.

No. 75-5404. Toda  v . Tanaka . Sup. Ct. Haw. Cer-
tiorari denied.

No. 75-5405. Roundtree  v . Virgi nia . Sup. Ct. Va. 
Certiorari denied.

No. 75-5406. Foye  v . La Vallee , Corrrect ional  Su -
per intendent . C. A. 2d Cir. Certiorari denied. Re-
ported below: 517 F. 2d 1396.

No. 75-5407. Rist au  v . Henders on , Correctional  
Superi ntende nt . C. A. 2d Cir. Certiorari denied.

No. 75-5409. Burdeau  v . Trust ees  of  the  Calif or -
nia  State  Colleges  et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 507 F. 2d 770.

No. 75-5412. Mills  v . Muscogee  County  Superior  
Court , Columbus , Ga . C. A. 5th Cir. Certiorari 
denied.

No. 75-5415. Flores  et  al . v . Este lle , Correct ions  
Direc tor . C. A. 5th Cir. Certiorari denied. Reported 
below: 513 F. 2d 764.
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No. 75-5417. Najares  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 75-5435. Swan  v . Michi gan . Sup. Ct. Mich. 
Certiorari denied. Reported below: 394 Mich. 451, 231 
N. W. 2d 651.

No. 75-5439. Bell  v . Skel ton , Chairman , Texas  
Board  of  Pardons  and  Paroles , et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 517 F. 2d 478.

No. 75-5451. Conway  et  al . v . Maryla nd . Ct. 
Sp. App. Md. Certiorari denied.

No. 75-5452. Bohmer  v . Calif orni a . Ct. App. Cal., 
4th App. Dist. Certiorari denied. Reported below: 46 
Cal. App. 3d 185, 120 Cal. Rptr. 136.

No. 75-5462. Griff in  v . Warden , West  Virgi nia  
State  Penit enti ary . C. A. 4th Cir. Certiorari denied. 
Reported below: 517 F. 2d 756.

No. 75-5463. Welsh  v . United  Stat es . C. A. 10th 
Cir. Certiorari denied.

No. 75-5469. Laub  v . California . Ct. App. Cal., 
5th App. Dist. Certiorari denied.

No. 75-5531. Willi ams  v . New  York . Sup. Ct. 
N. Y., New York County. Certiorari denied.

No. 75-5532. Hall  v . Michi gan . Sup. Ct. Mich. 
Certiorari denied.

No. 75-5535. King  v . Schubi n , Correctional  Su -
peri ntend ent . C. A. 2d Cir. Certiorari denied. Re-
ported below: 522 F. 2d 527.

No. 75-5557. Malone  v . Alabama . C. A. 5th Cir. 
Certiorari denied. Reported below: 514 F. 2d 77.
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No. 75-5570. Lockman  v . Conne cticu t . Sup. Ct. 
Conn. Certiorari denied. Reported below: 169 Cönn. 
116, 362 A. 2d 920.

No. 75-5628. Mc Donald  v . Tennes se e . Sup. Ct. 
Tenn. Certiorari denied.
Rehearing Denied.

No. 74-1374. Pilus o  v. Unite d  States , ante, p. 874;
No. 74-1384. Clay  Communicati ons , Inc . v . Sprouse , 

ante, p. 882;
No. 74-1442. Pete rs on  v . Mathew s , Secretar y  of  

Health , Educat ion , and  Welfar e , et  al ., ante, p. 830;
No. 74-1474. Dicks on  v . Dicks on , ante, p. 832;
No. 74-1504. Bagley  Produce , Inc . v . National  

Labor  Relatio ns  Board , ante, p. 833;
No. 74kl532. Cocke  v . Canto r  et  al ., ante, p. 835;
No. 74-1562. Meretsk y v . Unite d States , ante, 

p. 836;
No. 74-6323. Jordan  v . Unite d  Stat es , ante, p. 842;
No. 74—6707. Bower ski , aka  Bonafonti  v . Unite d  

States , ante, p. 860;
No. 74-6719. Escofi l  v . Commis sio ner  of  Internal  

Reve nue , ante, p. 804;
No. 74-6724. Montano -Sevil la  v . Immigr ation  and  

Natural izat ion  Service , ante, p. 861;
No. 74—6729. Thornton  v . Louisi ana , ante, p. 861;
No. 74-6753. Benne tt  v . Direc tor  of  Internal  

Revenue  for  North  Caroli na  et  al ., ante, p. 862;
No. 75-5. Serra  v . United  States , ante, p. 863;
No. 75-156. Dallas  Cap  & Emble m Mfg ., Inc . v . 

Boston  Profes sional  Hockey  Assn ., Inc ., et  al ., ante, 
p. 868;

No. 75-170. Thompson  v . City  of  Covingto n  et  al ., 
ante, p. 869; and

No. 75-5114. Alers  v . Toledo  et  al ., ante, p. 897. 
Petitions for rehearing denied.
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No. 75-5214. Barnett  v . Mac Donald , dba  Kerr , 
Fitz Gerald  & Kerr , ante, p. 873. Petition for rehear-
ing denied.

Assignment Orders
Pursuant to the provisions of 28 U. S. C. § 42, it is 

ordered that Mr . Just ice  Rehnquist  be, and he is 
hereby, temporarily assigned to the Ninth Circuit as 
Circuit Justice.

An order of The  Chief  Justi ce  designating and 
assigning Mr. Justice Clark (retired) to perform judicial 
duties in the United States Court of Appeals for the 
Eighth Circuit from January 12, 1976, to January 16, 
1976, and for such additional time as may be required 
to complete unfinished business, pursuant to 28 U. S. C. 
§ 294 (a), is ordered entered on the minutes of this 
Court, pursuant to 28 U. S. C. § 295.

An order of The  Chief  Just ice  designating and 
assigning Mr. Justice Clark (retired) to perform judicial 
duties in the United States Court of Appeals for the 
Seventh Circuit during the week of May 24, 1976, and 
for such additional time as may be required to complete 
unfinished business, pursuant to 28 U. S. C. § 294 (a), 
is ordered entered on the minutes of this Court, pursuant 
to 28 U. S. C. § 295.

Novemb er  20, 1975

Dismissal Under Rule 60
No. 75-587. Philip  B. Bass er  Advertis ing , Inc ., 

et  al . v. Redev elop ment  Authority  of  the  City  of  
Philadel phia . Pa. Commw. Ct. Certiorari dismissed 
as to petitioner Sorger under this Court’s Rule 60. Re-
ported below: 19 Pa. Commw. 272, 339 A. 2d 885.
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Appeals Dismissed
No. 75-172. Ohio  v . Tymci o . Appeal from Sup. Ct. 

Ohio dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied, it appearing that the 
judgment below rests on adequate state grounds. Re-
ported below: 42 Ohio St. 2d 39, 325 N. E. 2d 556.

No. 75-366. Agost  et  al . v . Idaho  et  al . Appeal 
from Sup. Ct. Idaho dismissed for want of substantial 
federal question. Reported below: 96 Idaho 711, 535 
P. 2d 1348.

No. 75-378. Maldini  et  al . v . Ambro , Supe rvis or  of  
Town  of  Hunting ton , et  al . Appeal from Ct. App. 
N. Y. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 
36 N. Y. 2d 481, 330 N. E. 2d 403.

No. 75-5519. De Sa  v . Michi gan . Appeal from Cir. 
Ct. Mich., Macomb County, dismissed for want of juris-
diction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

Vacated and Remanded on Appeal
No. 75-219. Perini , Correcti onal  Superi ntendent  

v. Downey . Appeal from C. A. 6th Cir. Motion of ap-
pellee for leave to proceed in forma pauperis granted. 
Judgment vacated and case remanded for reconsideration 
in light of enactment of Ohio Rev. Code Ann. § 2925.03, 
by Amended Substitute House Bill No. 300, File No. 105, 
§§ 1, 3, effective Nov. 21, 1975. See Page’s Ohio Revised 
Code, 1975 Legis. Bull. No. 4, p. 261. Reported below: 
518 F. 2d 1288.
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Certiorari Granted—Reversed and Remanded. (See No. 
74—6738, ante, p. 64; and No. 75-124, ante, p. 67.)

Certiorari Granted—Vacated and Remanded. (See No. 
75-5182, ante, p. 73.)

Miscellaneous Orders
No. 75-5634. Zbichorski  v . Gagnon , Warden . Mo-

tion for leave to file petition for writ of habeas corpus 
denied.

No. 75-5502. Cozzetti  v . Hall , Chief  Judge , U. S. 
Distr ict  Court . Motion for leave to file petition for 
writ of mandamus denied.

Certiorari Denied. (See also Nos. 75-172, 75-378, and 
75-5519, supra.}

No. 74-6642. Fabian  v . United  States . C. A. 4th 
Cir. Certiorari denied.

No. 74-6647. Tyler  et  al . v . Ryan  et  al . C. A. 8th 
Cir. Certiorari denied.

No. 75-119. Kimberly -Clark  Corp . v . Equal  Em-
ployment  Opport unity  Commiss ion . C. A. 6th Cir. 
Certiorari denied. Reported below: 511 F. 2d 1352.

No. 75-205. Harri s  v . Virgi nia . Sup. Ct. Va. Cer-
tiorari denied.

No. 75-213. Roman o  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 516 F. 2d 768.

No. 75-327. Wood  v . Unite d  States . Ct. Cl. Cer-
tiorari denied. Reported below: 207 Ct. Cl. 948, 521 F. 
2d 1405.

No. 75-356. Interna tional  Longshoremen ’s  Assn , 
et  al . v. Equal  Employm ent  Opportuni ty  Commis -
si on . C. A. 5th Cir. Certiorari denied. Reported be-
low: 511 F. 2d 273.
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No. 75-281. Seay  v . Unite d  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 518 F. 2d 646.

No. 75-290. Lopez  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 521 F. 2d 437.

No. 75-384. Atlantic  Marine , Inc ., et  al . v . Na -
tional  Labor  Relations  Board . C. A. 5th Cir. Certio-
rari denied. Reported below: 512 F. 2d 1404.

No. 75-408. Rastell i v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 37 N. Y. 2d 240, 333 
N. E. 2d 182.

No. 75-417. Griff ith  v . Nixon  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 518 F. 2d 1195.

No. 75-426. Bratton , Executor  v . Unite d  States . 
C. A. 6th Cir. Certiorari denied. Reported below: 516 
F. 2d 832.

No. 75-469. Green ya  v . George  Washington  Uni -
versity  et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 167 U. S. App. D. C. 379, 512 F. 2d 556.

No. 75-496. Regional  High  School  Dist rict  No . 5 
et  al . v. Baker  et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 520 F. 2d 799.

No. 75-498. Daws on  v . Flori da  Bar . Sup. Ct. Fla. 
Certiorari denied. Reported below: 318 So. 2d 385.

No. 75-499. Rogers  v . Arkans as . Sup. Ct. Ark. 
Certiorari denied. Reported below: 258 Ark. 314, 524 
S. W. 2d 227.

No. 75-504. In  re  Thurme r . Sup. Ct. Cal. Cer-
tiorari denied.

No. 75-512. Shapiro  v . Boroug h  of  Hights tow n . 
Sup. Ct. N. J. Certiorari denied.
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No. 75-517. Mace  v . Pennsylvania . Super. Ct. Pa. 
Certiorari denied. Reported below: 234 Pa. Super. 463, 
341 A. 2d 505.

No. 75-521. Wilke , Trustee  in  Bankrup tcy  v . 
Brooks  et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 515 F. 2d 741.

No. 75-529. Farley  Termi nal  Co ., Inc . v . Atchi -
son , Topeka  & Santa  Fe Railway  Co . C. A. 9th Cir. 
Certiorari denied. Reported below: 522 F. 2d 1095.

No. 75-537. Touche  Ross  & Co. et  al . v . Fabrikant  
et  al . C. A. 9th Cir. Certiorari denied.

No. 75-551. Butler  v . Alabama . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 55 Ala. App. 
421, 316 So. 2d 348.

No. 75-5074. Harki ns  v . Bomerit o  et  al . C. A. 
8th Cir. Certiorari denied.

No. 75-5177. Shelton  v . United  State s ;
No. 75-5184. White  v . Unite d  States ; and
No. 75-5245. Mc White  v . United  State s . C. A. 

4th Cir. Certiorari denied. Reported below: 526 F. 2d 
590 and 591.

No. 75-5213. Owen s v . Unit ed  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 515 F. 2d 507.

No. 75-5243. Stephens  v . Unite d Stat es . C. A. 
9th Cir. Certiorari denied.

No. 75-5253. Hudson  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied.

No. 75-5330. Grim es  et  al . v . United  States ; and
No. 75-5336. Lewis  v . United  States . C. A. 9th 

Cir. Certiorari denied. Reported below: 528 F. 2d 143.
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No. 75-5265. Davis  v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied. Reported below: 518 F. 2d 81.

No. 75-5291. West  v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied.

No. 75-5294. Jones  v . Unit ed  Stat es . C. A. 7th 
Cir. Certiorari denied. Reported below: 518 F. 2d 384.

No. 75-5341. Griff ith  (Castillo ) v . Government  
of  the  Canal  Zone . C. A. 5th Cir. Certiorari denied. 
Reported below: 515 F. 2d 1181.

No. 75-5346. Shiel ds  v . Unite d Stat es . C. A.
D. C. Cir. Certiorari denied. Reported below: 169 
U. S. App. D. C. 302. 515 F. 2d 1019.

No. 75-5353. Smith  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied.

No. 75-5363. Bows er  v . Unit ed  States . C. A. 4th 
Cir. Certiorari denied.

No. 75-5373. Dobbs  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 517 F. 2d 
1401.

No. 75-5383. Jones  v . Unite d States . Ct. App. 
D. C. Certiorari denied. Reported below: 336 A. 2d 
535.

No. 75-5385. Ray  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied.

No. 75-5399. Stratton  v . Unite d  State s Dis trict  
Court  for  the  Eastern  Dis trict  of  Kentucky . C. A. 
6th Cir. Certiorari denied.

No. 75-5420. Roots  v . Wooda ll . C. A. 5th Cir. 
Certiorari denied. Reported below: 517 F. 2d 478.
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No. 75-5434. Stover  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied.

No. 75-5436. Hill  v . North  American  Hide  Ex -
port ers , Inc . C. A. 5th Cir. Certiorari denied.

No. 75-5440. Strand  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 517 F. 2d 711.

No. 75-5448. Leonard  et  al . v . Miss iss ipp i State  
Probation  and  Parole  Board . C. A. 5th Cir. Certio-
rari denied. Reported below: 509 F. 2d 820.

No. 75-5450. Curry  v . Jens en  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 523 F. 2d 387.

No. 75-5455. Donnelly  et  al . v . Donnelly  et  al .
C. A. 1st Cir. Certiorari denied. Reported below: 515 
F. 2d 129.

No. 75-5465. Lewis  v . Henderson , Correctional  
Superi ntendent . C. A. 2d Cir. Certiorari denied. 
Reported below: 520 F. 2d 896.

No. 75-5475. Cox v. Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 521 F. 2d 1401.

No. 75-5476. Taras  v . Firs t  Arlingt on  Nation al  
Bank . C. A. 7th Cir. Certiorari denied. Reported be-
low: 513 F. 2d 636.

No. 75-5479. Klein  v . Butle r , Correctional  Super -
intend ent . C. A. 2d Cir. Certiorari denied.

No. 75-5480. Hilt on  v . Vincen t , Correctional  Su -
peri ntendent . C. A. 2d Cir. Certiorari denied.

No. 75-5489. Steven son  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Re-
ported below: 48 App. Div. 2d 1015, 372 N. Y. S. 2d 994.
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No. 75-5495. Pusta re  v . Havener , Correction al  
Superi ntendent . C. A. 6th Cir. Certiorari denied. 
Reported below: 517 F. 2d 1405.

No. 75-5501. Wills  v . Illinois . Sup. Ct. Ill. Cer-
tiorari denied. Reported below: 61 Ill. 2d 105, 330 N. E. 
2d 505.

No. 75-5512. Abina  v . Calif ornia . Ct. App. Cal., 
5th App. Dist. Certiorari denied.

No. 75-5513. Epps v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 37 N. Y. 2d 343, 
334 N. E. 2d 566.

No. 75-5515. Shears  v . Ohio . Ct. App. Ohio, Mont-
gomery County. Certiorari denied.

No. 75-5518. Patters on  v . Ault , Correc tions  Di-
rector . C. A. 5th Cir. Certiorari denied.

No. 75-5521. Ball  v . Alabama . C. A. 5th Cir. Cer-
tiorari denied.

No. 75-5524. Robins on  v . Turnell o , Correctional  
Superi ntende nt . C. A. 2d Cir. Certiorari denied.

No. 75-5528. Heltzel  v . Cowan , Penit enti ary  Su -
per inte ndent . C. A. 6th Cir. Certiorari denied. Re-
ported below: 518 F. 2d 851.

No. 75-5530. Moreno  v . Este lle , Corrections  Di-
rector . C. A. 5th Cir. Certiorari denied.

No. 75-5534. Bowe s v . Pennsyl vania . Sup. Ct. 
Pa. Certiorari denied.

No. 75-223. Pennsylv ania  v . Jacks on  et  al . Sup. 
Ct. Pa. Certiorari denied, it appearing that the judg-
ment below rests on adequate state grounds. Reported 
below: 461 Pa. 632, 337 A. 2d 582.
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No. 75-5536. Washi ngton  v . California . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 75-5539. Curri er  v . City  of  Pasadena . Ct. 
App. Cal., 2d App. Dist. Certiorari denied. Reported 
below: 48 Cal. App. 3d 810,121 Cal. Rptr. 913.

No. 75-5554. Beatty  v . Alston , Workhouse  Su -
per inte ndent . Sup. Ct. Ohio. Certiorari denied. Re-
ported below: 43 Ohio St. 2d 126, 330 N. E. 2d 921.

No. 75-5566. Whitehous e v . Deram us , Correc -
tional  Superint endent . C. A. 3d Cir. Certiorari 
denied. Reported below: 521 F. 2d 1400.

No. 75-350. Pacif ic  Lighti ng  Service  Co. et  al . v . 
Federal  Power  Commiss ion . C. A. 9th Cir. Certio-
rari denied. Mr . Justice  Powell  took no part in the 
consideration or decision of this petition. Reported be-
low: 518 F. 2d 718.

No. 75-359. Calif ornia  et  al . v . Federal  Power  
Comm issio n . C. A. 9th Cir. Certiorari denied. Mr . 
Just ice  Powel l  took no part in the consideration or 
decision of this petition. Reported below: 518 F. 2d 718.

No. 75-403. Dayton  Board  of  Education  et  al . v . 
Brinkman  et  al . C. A. 6th Cir. Certiorari denied. 
Mr . Justice  Marshall  took no part in the consideration 
or decision of this petition. Reported below: 518 F. 2d 
853.

No. 75-432. Greco  v . Orange  Memorial  Hospi tal  
Corp , et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 513 F. 2d 873.

Mr . Justi ce  White , with whom The  Chief  Justice  
joins, dissenting.

This case presents the question whether a private 
hospital largely funded by the State and Federal Govern-
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ments, partly controlled by the state government and 
the policymaking body of which is chosen by members 
of the community may, consistent with the Constitution, 
refuse to perform elective abortions. In unanimously 
answering the question in the affirmative, different mem-
bers of the court below employed two distinct lines of 
analysis, each of which squarely conflicts with the rule 
of law existing in other Circuits. The question is im-
portant, the conflict is clear, and this Court has a re-
sponsibility to resolve it.

Petitioner is a doctor who had staff privileges at the 
respondent hospital at times relevant to this lawsuit.1 
The hospital had been built by the Orange County, Tex., 
government with local government money and with 
federal money obtained by Orange County under the 
Hill-Burton Act. 60 Stat. 1040, § 605, as added, 78 Stat. 
453, and amended, 42 U. S. C. § 291e. The hospital 
and the land under it were owned by Orange County. 
However, in 1957, Orange County leased the hospital 
and the land under it for $1 per year to the respond-
ent, Orange County Memorial Hospital Corp. (Cor-
poration), a nonprofit tax-exempt corporation. Under 
the lease the Corporation agreed: (1) to operate the 
hospital as a nonprofit institution and to furnish to 
the general public medical and surgical care subject to 
such terms and regulations as the Corporation might 
prescribe; (2) to carry out the assurances required of 
the county in order to obtain federal funds and to re-
linquish possession of the hospital in the event it failed 
adequately to comply; (3) to have all equipment and 

1 Respondents point out that petitioner ceased his relationship 
with the hospital after the filing of the instant lawsuit and claim 
that the case therefore became moot. However this may be with 
respect to petitioner’s injunctive and declaratory claims, his suit 
for damages is plainly still alive.
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supplies inventoried, in a manner approved by the 
county, and to dispose of worthless, damaged, or worn- 
out equipment only with the prior approval of the 
Commissioners Court; (4) to be responsible for the ex-
pense of the day-to-day operation and maintenance of 
the hospital; (5) to make additions to the hospital with 
the written consent of the county and at its own ex-
pense; (6) to keep all appropriate insurance in effect; 
(7) to submit an annual audit to the county and to 
furnish any information which the county felt would be 
necessary to inform the people of Orange County about 
the operation and financial condition of the institution; 
(8) to accept indigent patients certified by the Corpora-
tion subject to the prior obligation to receive emergency 
cases. Orange County has reserved the right through its 
County Health Office to advise the Corporation that an 
indigent is being kept in the hospital for a longer period 
of time than necessary. The lease specifically indicates 
that the Corporation “has undertaken to relieve [the 
county] of the responsibility and expense of operating a 
hospital.”

The policy of the hospital is, as a result of the lease 
to the Corporation, set by the Corporation’s Board of 
Directors which consists of nine members. Five are 
drawn from “life members”—consisting of all people who 
have contributed $1,000 or more to the Corporation— 
and four are elected by “advisory-members”—consisting 
of any Orange County property owner who attends 
Corporation meetings.

The Board of Directors, on recommendation of the 
medical staff, adopted in early 1973 a policy against the 
performance of “elective” abortions at the hospital. As 
a result, petitioner was unable to accommodate patients 
who sought his services for that purpose. Petitioner 
then brought suit under 42 U. S. C. § 1983 against, inter 
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alia, the Corporation, its Board of Directors, and the 
County Commissioners of Orange County, seeking dam-
ages and injunctive relief Petitioner claimed that 
the actions of the respondents were unconstitutional in 
that they interfered with the liberty of a woman to 
choose whether or not to bear a child, in violation of the 
Fourteenth Amendment, as construed in Roe v. Wade, 
410 U. S. 113 (1973), and also interfered with his right 
to practice his profession free from unconstitutional 
interference.2

The District Court dismissed petitioner’s complaint 
essentially on the ground that the Board of Directors 
of the Corporation is a nongqvernmental body and 
that the state instrumentality, i. e., Orange County, 
was not responsible for the Board’s decision not to 
give elective abortions. Absent such responsibility, 
respondents’ conduct is not unconstitutional.

A panel of the Court of Appeals for the Fifth Circuit 
also concluded that respondents had not acted in viola-

2 Respondents claim that Roe v. Wade, and Doe v. Bolton, 
410 U. S. 179 (1973), recognize a constitutional right in the 
abortion decision of the woman seeking the abortion and not in 
the doctor; and argue that a doctor has no standing to litigate the 
interests of the pregnant woman except when he is the defendant 
in a criminal case. This argument was rejected by both courts 
below as being inconsistent with this Court’s decision to extend 
standing to doctors in Doe v. Bolton, supra, at 188-189, who had 
been plaintiffs below and not defendants in a criminal case. Accord: 
Wulff v. Singleton, 508 F. 2d 1211 (CAS 1974), cert, granted, 422 
U. S. 1041 (1975); Nyberg n . City of Virginia, 495 F. 2d 1342 
(CA8 1974) (podiatrist); Shaw n . Hospital Authority of Cobb 
County, 507 F. 2d 625 (CA5 1975); YWCA v. Kugler, 342 F. 
Supp. 1048, 1055 (NJ 1972). In light of the fact that this 
Court will decide in Wulff v. Singleton, supra, the standing issue 
presented in this case, an outright denial of this petition can be 
justified only by a conclusion that the other issues decided below 
do not merit review.
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tion of the Constitution. Two members of the panel 
agreed with the District Court and stated that the re-
spondents had not acted in an unconstitutional manner 
because the “State” was not responsible for the Board 
of Directors’ decisions. This conclusion is squarely in 
conflict with the law of two other Circuits. In O’Neill 
v. Grayson County War Memorial Hospital, 472 F. 2d 
1140 (1973), the Sixth Circuit held a hospital to be 
an instrumentality of the State, the conduct of which 
is governed by the same constitutional limitations as the 
State’s, on facts virtually identical to those involved 
here. In O’Neill, hospital facilities were owned by the 
county and leased to a foundation for the sum of $1 
per year. The foundation agreed to fulfill all duties 
and responsibilities incident to the maintenance and 
operation of the hospital and agreed to assume the obli-
gations and agreements that the county governing body 
had made with the United States in securing Hill-Burton 
funds. Similarly, the governing body of the hospital 
was to contain some members selected from the com-
munities served by the hospital. The only fact even 
mentioned in the O’Neill opinion which is not men-
tioned in the opinion below is that there the non-
profit corporation was, in the event that it ceased to 
function, to pay to the local government any unused 
contributions. The provision, which would come into 
play only in the very unlikely event that the nonprofit 
corporation ceased to exist for other than financial rea-
sons, can hardly explain the different result in that case. 
The decision in O’Neill conflicts with the decision in this 
case. The conclusion of the two judges below is also in 
conflict with the rule in the Fourth Circuit that a hos-
pital is a governmental instrumentality solely by reason 
of receipt of Hill-Burton funds and the hospital’s 
consequent legal obligations. Christhilf v. Annapolis
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Emergency Hospital Assn., Inc., 496 F. 2d 174 (1974); 
Sams v. Ohio Valley General Hospital Assn., 413 
F. 2d 826 (1969); Simkins v. Moses H. Cone Memo-
rial Hospital, 323 F. 2d 959 (1963). Contra: Watkins 
v. Mercy Medical Center, 520 F. 2d 894 (CA9 1975); 
Ascherman v. Presbyterian Hospital of Pacific Med. Ctr., 
Inc., 507 F. 2d 1103 (CA9 1974); Doe v. Bellin Memorial 
Hospital, 479 F. 2d 756 (CA7 1973); Ward v. St. An-
thony Hospital, 476 F. 2d 671 (CAIO 1973); Jackson v. 
N or ton-Children’s Hospitals, Inc., 487 F. 2d 502 (CA6 
1973).

The third member of the panel below also concluded 
that the respondents had engaged in no unconstitutional 
conduct. He stated that the State may properly choose 
to fund operations by paying for the hospital in which 
they are performed, without permitting the hospital to 
be used for any particular type of operation. This con-
clusion is squarely contrary to the decisions of two Cir-
cuits, Doe v. Poelker, 515 F. 2d 541 (CA8 1975); Nyberg 
v. City of Virginia, 495 F. 2d 1342 (CA8 1974); and Doe 
v. Hale Hospital, 500 F. 2d 144 (CAI 1974); and con-
trary in principle to the law in several others. Doe v. 
Rose, 499 F. 2d 1112 (CAIO 1974); Wulff v. Singleton, 
508 F. 2d 1211 (CA8 1974), cert, granted, 422 U. S. 1041 
(1975); Doe v. Mundy, 514 F. 2d 1179 (CA7 1975); see 
also Roe v. Norton, 380 F. Supp. 726 (Conn. 1974); 
Doe v. Wohlgemuth, 376 F. Supp. 173 (WD Pa. 1974); 
Doe v. Rampton, 366 F. Supp. 189 (Utah 1973); Klein 
v. Nassau County Medical Center, 347 F. Supp. 496 
(EDNY 1972); Doe v. Westby, 383 F. Supp. 1143 (SD 
1974), vacated and remanded, 420 U. S. 968 (1975); and 
cf. Hathaway v. Worcester City Hospital, 475 F. 2d 701 
(CAI 1973).

It is apparent that on either theory adopted by the 
members of the court below to support its conclusion 
that the respondents had not acted in violation of the 
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Constitution, there is a conflict with the law in other 
Circuits. Whether or not the Court agrees with the 
result reached below, the conflicts are square; they are 
on issues which arise with frequency in the lower federal 
courts; and they are on significant questions of law. 
Perhaps, in light of the current pressures on our docket, 
there may be a category of conflicts, involving insig-
nificant points of federal law, which we simply do not 
have the capacity to resolve. However, it would un-
doubtedly surprise members of the bar and the public 
that this Court views the conflicts created by the de-
cision below to fall within such a category.

The task of policing this Court’s decisions in Roe v. 
Wade, 410 U. S. 113 (1973), and Doe v. Bolton, 410 U. S. 
179 (1973), is a difficult one; but having exercised its 
power as it did, the Court has a responsibility to resolve 
the problems arising in the wake of those decisions. I 
would grant the petition for a writ of certiorari and set 
this case for oral argument.

No. 74-495. Susi et  al . v . Flow ers , Judge . Sup. 
Ct. Ohio. Certiorari denied. Reported below: 43 Ohio 
St. 2d 11, 330 N. E. 2d 662.

Mr . Justice  Brennan , with whom Mr . Justic e  
Marsh all  concurs, dissenting.

Petitioners were arrested on August 31, 1971, and 
charged with permitting a room to be used for gambling, 
a misdemeanor, Ohio Rev. Code Ann. § 2915.01 (Supp. 
1972), and with possession of numbers game tickets, 
a felony, Ohio Rev. Code Ann. § 2915.111 (Supp. 
1972). On March 6, 1972, petitioners were tried and 
convicted of the first charge in the Municipal Court of 
Franklin County, Ohio. They were subsequently in-
dicted on the felony charge in the Court of Common 
Pleas of Franklin County, and they filed a motion to 
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dismiss the indictment as violative of double jeopardy 
based on the previous conviction for a misdemeanor 
arising out of the same criminal episode. The trial 
court overruled the motion to dismiss, and the Court of 
Appeals dismissed petitioners’ complaint seeking habeas 
corpus. In re Susi, 38 Ohio App. 2d 73, 313 N. E. 2d 422 
(1973). The same court then dismissed petitioners’ 
motion for a writ of prohibition, and this dismissal was 
affirmed on appeal by the Ohio Supreme Court. State 
ex rel. Susi v. Flowers, 43 Ohio St. 2d 11, 330 N. E. 2d 
662 (1975).

Thus, the State seeks to try petitioners on two charges 
in separate trials, although the charges clearly arose out 
of the same criminal transaction or episode. In that 
circumstance, we should grant the petition for certiorari 
and reverse the denial of petitioners’ complaint seeking a 
writ of prohibition. I adhere to the view that the 
Double Jeopardy Clause of the Fifth Amendment, which 
is applicable to the States through the Fourteenth 
Amendment, Benton v. Maryland, 395 U. S. 784 (1969), 
requires the joinder at one trial, except in extremely 
limited circumstances not present here, of “all the charges 
against a defendant that grow out of a single criminal 
act, occurrence, episode, or transaction.” Ashe n . Swen-
son, 397 U. S. 436, 453-454 (1970) (Brennan , J., con-
curring). See Vardas v. Texas, ante, p. 904 (Brennan , 
J., dissenting); Stewart v. Iowa, ante, p. 902 (Brennan , 
J., dissenting); Waugh v. Gray, 422 U. S. 1027 (1975) 
(Brennan , J., dissenting); Wells v. Missouri, 419 U. S. 
1075 (1974) (Brennan , J., dissenting); Moton v. Swen-
son, 417 U. S. 957 (1974) (Brennan , J., dissenting); 
Tijerina v. New Mexico, 417 U. S. 956 (1974) (Brennan , 
J., dissenting); Ciuzio v. United States, 416 U. S. 995 
(1974) (Brennan , J., dissenting); Harris v. Washington, 
404 U. S. 55, 57 (1971) (concurring statement of Doug-
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las, Brennan , and Marshall , JJ.,); Waller v. Florida, 397 
U. S. 387, 395 (1970) (Brennan , J., concurring). See 
also People v. White, 390 Mich. 245, 212 N. W. 2d 222 
(1973); State v. Brown, 262 Ore. 442, 497 P. 2d 1191 
(1972); Commonwealth v. Campana, 452 Pa. 233, 304 A. 
2d 432 (1973), vacated and remanded, 414 U. S. 808 
(1973), adhered to on remand, 455 Pa. 622, 314 A. 2d 
854 (1974); State v. Gregory, 66 N. J. 510, 333 A. 2d 
257 (1975).

Rehearing Denied
No. 74-1410. Robert s  et  al . v . United  States , ante, 

p. 829;
No. 74-1548. Old  Town  Yacht  Basin , Inc . v . City  

of  Alexandria , ante, p. 836;
No. 74-1585. B. Coleman  Corp . v . 47th  & State  

Currency  Exchange , Inc ., ante, p. 806;
No. 74-6336. Warner  v . United  Stat es , ante, p. 843;
No. 74-6588. Cozze tti  v . United  State s Dis trict  

Court  for  the  Dis trict  of  Nevada  et  al ., ante, p. 818;
No. 74-6651. Lynch  v . Unite d  States , ante, p. 852; 

and
No. 75-45. Tang  et  al . v . Craver  et  al ., ante, p. 865. 

Petitions for rehearing denied.

No. 74-1573. Unit ed  Mine  Worker s of  Amer ica  
et  al . v. Island  Creek  Coal  Co ., ante, p. 877. Petition 
for rehearing denied. Mr . Justi ce  Blackmun  took no 
part in the consideration or decision of this petition.

Decem ber  2, 1975

Dismissal Under Rule 60
No. 75-513. Doolittle  et  al . v . Unite d States . 

C. A. 5th Cir. Petition for writ of certiorari dismissed 
as to petitioner Baxter under this Court’s Rule 60.
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Decembe r  8, 1975

Dismissal Under Rule 60
No. 75-5751. Meyers  v . Unite d  Stat es . C. A. 2d 

Cir. Certiorari dismissed under this Court’s Rule 60.

Affirmed on Appeal
No. 75-280. Washum  et  al . v . United  States  et  al . 

Affirmed on appeal from D. C. Ariz.

No. 75-348. Clemons  et  al . v . United  States  et  al . 
Appeal from D. C. S. D. Ohio. Motion of American 
Physical Therapy Assn, for leave to file a brief as amicus 
curiae granted. Judgment affirmed.

No. 75-582. Norfolk  & Weste rn  Railway  Co . et  al . 
v. Beatty  et  al ., Judges . Affirmed on appeal from D. C. 
S. D. Ill. Reported below: 400 F. Supp. 234.

Appeals Dismissed
No. 75-299. National  Gypsu m Co . v . Adminis tra -

tor , Louis iana  Depart ment  of  Empl oyment  Security , 
et  al . Appeal from Sup. Ct. La. dismissed for want of 
properly presented federal question. Reported below: 
313 So. 2d 230.

No. 75-519. Jami eso n  v . Commis si oner  of  Internal  
Revenue . Appeal from C. A. 7th Cir. dismissed for 
want of jurisdiction. Treating the papers whereon the 
appeal was taken as a petition for writ of certiorari, cer-
tiorari denied. Reported below: 519 F. 2d 1405.

No. 75-5571. Perez  et  al . v . Batem an , Commi s -
si oner , Depa rtme nt  of  Communit y  Affair s of  Mas -
sachuse tts , et  al . Appeal from Sup. Jud. Ct. Mass, 
dismissed for want of substantial federal question. 
Reported below: ----Mass.----- , 331 N. E. 2d 801.
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No. 75-542. Yonkers  Communit y Developm ent  
Agency  v . Morris  et  al . Appeal from Ct. App. N. Y. 
dismissed for want of substantial federal question. Re-
ported below: 37 N. Y. 2d 478, 335 N. E. 2d 327.

No. 75-5593. Ogrod , aka  Ogrodnicki  v . Ogrod , aka  
Ogrodnicki . Appeal from. Sup. Ct. Pa. dismissed for 
want of substantial federal question.

Miscellaneous Orders
No. A-426. Nebras ka  Press  Assn , et  al . v . Stuart , 

Judge . On November 21, 1975, applicants filed a motion 
with the full Court to vacate in part Mr . Justi ce  Black - 
mun ’s stay order filed herein on November 20, 1975. 
Inasmuch as the order of November 20 was directed 
solely to the order dated October 27, 1975, of the Dis-
trict Court of Lincoln County, Neb., and by its terms was 
subject to such action as might subsequently be taken by 
the Supreme Court of Nebraska, and inasmuch as the 
Supreme Court of Nebraska on December 1 issued its 
order in the matter and Mr . Justice  Blackmun ’s  order 
has thereby expired and is no longer effective, applicants’ 
motion is denied. Denial of this application is without 
prejudice to the Court’s consideration of the applicants’ 
further application for stays and for other relief filed 
with this Court on December 4, 1975, and presently 
pending. [See No. A-513, infra.]

No. A-455. Brown  v . Unite d  Stat es . C. A. 6th Cir. 
Application for bail pending appeal, presented to Mr . 
Justice  Marshall , and by him referred to the Court, 
denied.

No. A-466. Steel  et  al . v . Fine  et  al . Application 
for writ of habeas corpus and all other relief, presented 
to The  Chief  Justic e , and by him referred to the Court, 
denied.
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No. A—495. Ratcliff  v . Unite d States  Distr ict  
Court  for  the  Eastern  Dis trict  of  Texas . Applica-
tion for leave to file petition for writ of mandamus, pre-
sented to Mr . Just ice  Powe ll , and by him referred to 
the Court, denied.

No. A-513. Nebras ka  Press  Assn , et  al . v . 
Stuart , Judge . Motion to treat previously filed papers 
as a petition for writ of certiorari to the Supreme Court 
of Nebraska granted; consideration of said petition for 
writ of certiorari is deferred until requested responses 
thereto have been received or until the close of business 
Tuesday, December 9, 1975. Consideration of applica-
tion for stay of judgment of the Supreme Court of 
Nebraska, entered December 1, 1975, deferred pending 
further order of the Court. Mr . Justice  Brennan , Mr . 
Justice  Stewart , and Mr . Justi ce  Marsh all  would 
grant the application. [See No. A-426, supra.]

No. 54, Orig. Unite d  States  v . Florida  et  al . It is 
ordered that the Honorable Olin Hatfield Chilson, Senior 
Judge for the United States District Court for the Dis-
trict of Colorado, be appointed Special Master in place 
of the Honorable Charles L. Powell, deceased.

The Special Master shall have authority to fix the time 
and conditions for filing of additional pleadings and to 
direct subsequent proceedings, and authority to summon 
witnesses, issue subpoenas, and take such evidence as 
may be introduced and such as he may deem it necessary 
to call for. The Master is directed to submit such re-
ports as he may deem appropriate.

The Master shall be allowed his actual expenses, the 
allowances to him, the compensation paid to his techni-
cal, stenographic and clerical assistants, the cost of print-
ing his reports, and all other proper expenses shall be 
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charged against and be borne by the parties in such pro-
portion as the Court may hereafter direct.

It is further ordered that if the position of Special 
Master becomes vacant during the recess of the Court, 
The  Chief  Just ice  shall have authority to make a new 
designation which shall have the same effect as if orig-
inally made by the Court herein.

The motion of the defendants for leave to file a coun-
terclaim is referred to the Special Master. [For earlier 
orders herein, see, e. g., 408 U. S. 918.]

No. 74-1452. Hosp ital  Building  Co. v. Trust ees  of  
Rex  Hosp ital  et  al . C. A. 4th Cir. [Certiorari 
granted, ante, p. 820.] Motion of Federation of Ameri-
can Hospitals for leave to file a brief as amicus curiae 
granted.

No. 74^1492. Washington , Mayor  of  Washi ngton , 
D. C., et  al . v. Davis  et  al . C. A. D. C. Cir. [Certio-
rari granted, ante, p. 820.] Motion of American Society 
for Personnel Administration for leave to file a brief as 
amicus curiae granted.

No. 75-19. Unite d  State s  v . Santana  et  al . C. A. 
3d Cir. [Certiorari granted, ante, p. 890.] Motion of 
Americans for Effective Law Enforcement, Inc., et al. 
for leave to file a brief as amici curiae granted.

No. 74-76. South  Dakot a  v . Opperman . Sup. Ct. 
S. D. [Certiorari granted, ante, p. 923.] Motion for 
appointment of counsel granted, and it is ordered that 
Robert C. Ulrich, Esquire, of Vermillion, S. D., is ap-
pointed to serve as counsel for respondent in this case.

No. 75-246. Unite d Stat es  v . Hopkins . Ct. Cl. 
[Certiorari granted, ante, p. 821.] Motion to substitute 
Alice R. Hopkins in place of Roy C. Hopkins, deceased, 
as party respondent granted.
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No. 75-169. Omaha  Trib e  of  Indians  et  al . v . Pete rs  
et  al . C. A. 8th Cir. Motion to grant petition for writ 
of certiorari and to consolidate for oral argument with 
No. 75-5027, Bryan n . Itasca County, Minnesota, [certio-
rari granted, ante, p. 923], denied. Reported below: 516 
F. 2d 133.

No. 75-709. Beal , Secretary  of  Welfare  of  Penn -
sylva nia , et  al . v. Franklin  et  al . ; and

No. 75-772. Franklin  et  al . v . Fitzpatr ick , Dis -
trict  Attor ney  of  Philadelp hia  County , et  al . Ap-
peals from D. C. E. D. Pa. Motions to expedite and to 
consolidate with No. 74-1151, Planned Parenthood of 
Central Missouri v. Danforth; and No. 74-1419, Dan-
forth v. Planned Parenthood of Central Missouri [prob-
able jurisdiction noted, ante, p. 819], denied.

No. 75-5454. Stratt on  v . Unite d  States  Court  of  
Appeals  for  the  Sixth  Circuit . Motion for leave to 
file petition for writ of mandamus denied.
Certiorari Granted

No. 75-252. Meachum , Correc tional  Supe rintend -
ent , et  al . v. Fano  et  al . C. A. 1st Cir. Motion of 
respondents for leave to proceed in forma pauperis 
granted. Certiorari granted and case set for oral argu-
ment with No. 74-520, Montanye v. Haymes [certiorari 
granted, 422 U. S. 1055]. Reported below: 520 F. 2d 
374.

No. 75-510. Flint  Ridge  Developme nt  Co . v . 
Sceni c  Rivers  Associ ation  of  Oklaho ma  et  al .; and

No. 75-545. Hills , Secre tary  of  Housing  and  
Urban  Devel opm ent , et  al . v . Scenic  Rivers  Associ a -
tion  of  Oklahom a  et  al . C. A. 10th Cir. Certiorari 
granted. Cases consolidated and a total of one hour 
allotted for oral argument. Reported below: 520 F. 2d 
240.
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Certiorari Denied. (See also No. 75-519, supra.)
No. 74-6716. Ashton  v . Illinois . App. Ct. Ill., 1st 

Dist. Certiorari denied. Reported below: 25 Ill. App. 
3d 172, 323 N. E. 2d 133.

No. 75-31. Wright , Warden , et  al . v . Johnson . 
C. A. 5th Cir. Certiorari denied. Reported below: 509 
F. 2d 828.

No. 75-190. Hall  v . Virgi nia . Cir. Ct., Albemarle 
County, Va. Certiorari denied.

No. 75-285. Barnett  v . Unite d  State s ; and
No. 75-5339. Thor  v . United  States . C. A. 5th 

Cir. Certiorari denied. Reported below: 512 F. 2d 811.

No. 75-294. West bulk  et  al . v . Caribe  Shipping  
Co., Inc . C. A. 1st Cir. Certiorari denied. Reported 
below: 514 F. 2d 1214.

No. 75-307. Kuta  v . Unite d  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 518 F. 2d 947.

No. 75-308. Tarqueno  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 521 F. 2d 
1402.

No. 75-309. Alioto , Mayor  of  San  Franc isc o , et  al . 
v. Western  Addition  Communit y  Organization  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 514 
F. 2d 542.

No. 75-313. Mazze i v . United  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 521 F. 2d 639.

No. 75-322. Vernell  v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 510 F. 2d 383.

No. 75-335. Halpen ny  et  al . v . Unite d States . 
C. A. 6th Cir. Certiorari denied. Reported below: 517 
F. 2d 1405.
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No. 75-338. Serva nte s  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 517 F. 2d 
1402.

No. 75-351. Callahan  v . Unite d  Stat es . C. A. 7th 
Cir. Certiorari denied. Reported below: 515 F. 2d 511.

No. 75-352. DiSilvi o  v . Unite d  Stat es . C. A. 3d 
Cir. Certiorari denied. Reported below: 520 F. 2d 247.

No. 75-357. Aloi  v . Unite d  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 511 F. 2d 585.

No. 75-358. Trois e v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 515 F. 2d 
1182.

No. 75-379. Pompo nio  et  al . v . Unite d  State s ; and
No. 75-413. Pompo nio  v . Unite d  States . C: A. 4th 

Cir. Certiorari denied. Reported below: 517 F. 2d 460.

No. 75-386. Rockwe ll  et  ux . v . Commis si oner  of  
Internal  Revenue . C. A. 9th Cir. Certiorari denied. 
Reported below: 512 F. 2d 882.

No. 75-389. Strong  et  al . v . United  State s ;
No. 75-438. Pottawatomie  Trib e  of  Indians  et  al . 

v. Unite d  States ; and
No. 75-458. Hannahville  Indian  Communit y  et  

al . v. Unite d  Stat es . Ct. Cl. Certiorari denied. Re-
ported below: 207 Ct. Cl. 554, 518F. 2d 556.

No. 75-396. Home  Savi ngs  & Loan  Assn . v . United  
Stat es . C. A. 9th Cir. Certiorari denied. Reported 
below: 514 F. 2d 1199.

No. 75-401. Chap in  v . Unite d  States . C. A. D. C. 
Cir. Certiorari denied. Reported below: 169 U. S. App. 
D. C. 303,515 F. 2d 1274.
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No. 75-400. Di Novo v. United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 523 F. 2d 197.

No. 75-419. Brahan ey  Drilli ng  Co . et  al . v . Na -
tional  Labor  Relations  Board . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 513 F. 2d 270.

No. 75-433. Kendrick  et  al . v . Unit ed  States  et  
al . C. A. 7th Cir. Certiorari denied. Reported below: 
518 F. 2d 842.

No. 75-456. Sioux Natio n of  Indians  et  al . v . 
Unite d  Stat es . Ct. Cl. Certiorari denied. Reported 
below: 207 Ct. Cl. 234,518 F. 2d 1298.

No. 75-475. Sac  and  Fox  Trib e  of  Indians  of  Okla -
homa  et  al . v. United  States . Ct. Cl. Certiorari 
denied. Reported below: 206 Ct. Cl. 897, 521 F. 2d 
1405.

No. 75-530. Brown  v . New  York . App. Term, Sup. 
Ct. N. Y., 9th & 10th Jud. Dists. Certiorari denied.

No 75-533. SCHUMACKER ET AL. V. PEIRCE JUNIOR 
Colleg e . Pa. Commw. Ct. Certiorari denied. Re-
ported below: 17 Pa. Commw. 604, 333 A. 2d 510.

No. 75-534. Church  v . Mis si ss ippi . Sup. Ct. Miss. 
Certiorari denied. Reported below: 317 So. 2d 386.

No. 75-544. Paxto n et  ux . v . Commi ss ioner  of  
Internal  Reve nue . C, A. 9th Cir. Certiorari denied. 
Reported below: 520 F. 2d 923.

No. 75-548. Posne r  v . Bar  Assoc iati on  of  Balti -
more  City . Ct. App. Md. Certiorari denied. Re-
ported below: 275 Md. 250, 339 A. 2d 657.

No. 75-549. Kotakis  v . Elgin , Joliet  & East ern  
Railw ay  Co . C. A. 7th Cir. Certiorari denied. Re-
ported below: 520 F. 2d 570.
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No. 75-550. Wils on  v . Arkan sas . Sup. Ct. Ark. 
Certiorari denied. Reported below: 258 Ark. 110, 522 
S. W. 2d 413.

No. 75-553. Brotherhoo d of  Rail wa y , Airline  & 
Steamshi p Clerks , Frei ght  Handler s , Express  & 
Station  Employees , AFL-CIO v. REA Express , Inc . 
C. A. 2d Cir. Certiorari denied. Reported below: 523 
F. 2d 164.

No. 75-555. Court  Reporters  of  Dade  County  v . 
Circui t  Judges  for  the  Eleve nth  Judicial  Circui t  
in  and  for  Dade  County , Florida . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 314 So. 2d 782.

No. 75-556. Cocke  v . James  Stewart  Co . et  al . Ct. 
App. Ariz. Certiorari denied.

No. 75-560. Burns  v . Decker  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 521 F. 2d 1404.

No. 75-563. Santos  v . Pennsylvania ; and
No. 75-564. Richard , aka  Harris  v . Pennsylvania . 

Super. Ct. Pa. Certiorari denied. Reported below: 233 
Pa. Super. 254, 336 A. 2d 423.

No. 75-569. Allied  Contractors , Inc . v . Town  of  
Federals burg . Ct. App. Md. Certiorari denied. Re-
ported below: 275 Md. 151, 338 A. 2d 275.

No. 75-572. Adkins  v . Underw ood  et  al ., Judges . 
C. A. 7th Cir. Certiorari denied. Reported below: 520 
F. 2d 890.

No. 75-578. Moloney  et  al . v . United  Stat es . 
C. A. 6th Cir. Certiorari denied. Reported below: 521 
F. 2d 491.

No. 75-583. Docki ng  et  al . v . Kansas . Sup. Ct. 
Kan. Certiorari denied. Reported below: 217 Kan. 
756, 539 P. 2d 329.
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No. 75-586. Unite d Pentecostal  Church  of  
Hodge , Louis iana , et  al . v . Louisi ana  Through  the  
Depa rtme nt  of  Highw ays . Ct. App. La., 2d Cir. 
Certiorari denied. Reported below: 313 So. 2d 886.

No. 75-587. Philip  B. Bass er  Advertis ing , Inc ., et  
al . v. Redeve lop ment  Authority  of  the  City  of  Phil -
adelphi a . Pa. Commw. Ct. Certiorari denied. Re-
ported below: 19 Pa. Commw. 272, 339 A. 2d 885.

No. 75-596. Bersc h  v . Arthu r  Andersen  & Co. et  
al . C. A. 2d Cir. Certiorari denied. Reported below: 
519 F. 2d 974.

No. 75-597. Rehor  v . Case  West ern  Reserve  Uni -
vers ity . Sup. Ct. Ohio. Certiorari denied. Reported 
below: 43 Ohio St. 2d 224, 331 N. E. 2d 416.

No. 75-615. Consum er  Enterpris es , Inc . v . Na -
tional  Football  Leag ue  Properti es , Inc . App. Ct. Ill., 
1st Dist. Certiorari denied. Reported below: 26 Ill. 
App. 3d 814, 327 N. E. 2d 242.

No. 75-5087. Flum  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 518 F. 2d 39.

No. 75-5118. Ross v. Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 522 S. W. 2d 214.

No. 75-5154. Sam  v . Miss iss ipp i. Sup. Ct. Miss. 
Certiorari denied. Reported below: 310 So. 2d 923.

No. 75-5158. Prestage  v . Reed , Penitentiary  Su -
peri ntendent . C. A. 5th Cir. Certiorari denied.

No. 75-5163. Shurney  v . Gray , Correctional  Su -
perin tendent . C. A. 6th Cir. Certiorari denied. Re-
ported below: 506 F. 2d 1400.

No. 75-5166. Youngbear  v . Iowa . Sup. Ct. Iowa. 
Certiorari, denied. Reported below: 229 N. W. 2d 728.
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No. 75-5176. Hicks  v . Virginia . Sup. Ct. Va. Cer-
tiorari denied.

No. 75-5181. Bell  v . Florida . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 311 So. 2d 104.

No. 75-5193. Dobbins  v . Dobbins . Sup. Ct. Ga. 
Certiorari denied. Reported below: 234 Ga. 347, 216 
S. E. 2d 102.

No. 75-5197. Kallie  v . Estel le , Correct ions  Di-
rector . C. A. 5th Cir. Certiorari denied. Reported 
below: 515 F. 2d 588.

No. 75-5205. Davis  v . Virgi nia . Cir. Ct., Lynch-
burg, Va. Certiorari denied.

No. 75-5225. Baller  v . Unite d  Stat es . C. A. 4th 
Cir. Certiorari denied. Reported below: 519 F. 2d 463.

No. 75-5267. Boruski  v . United  States  et  al .
C. A. 2d Cir. Certiorari denied.

No. 75-5270. Boruski  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied.

No. 75-5275. Davis  v . Pennsyl vania . Sup. Ct. Pa. 
Certiorari denied. Reported below: 462 Pa. 27, 336 
A. 2d 888.

No. 75 5277. Rive ra  v . Unite d  State s ; and
No. 75-5378. Torres  v . United  States . C. A. 2d 

Cir. Certiorari denied. Reported below: 519 F. 2d 723.

No. 75-5283. Peter s  v . Miss iss ipp i. Sup. Ct. Miss. 
Certiorari denied. Reported below: 314 So. 2d 724.

No. 75-5300. Reed  v . Unite d  Stat es . C. A. 2d Cir.
Certiorari denied. Reported below: 513 F. 2d 624.

No. 75-5368. Tucker  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied.
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No. 75-5332. Cox, Administratrix  v . Dravo  Corp . 
C. A. 3d Cir. Certiorari denied. Reported below: 517 
F. 2d 620.

No. 75-5337. Zektz er  v . Washington . Ct. App. 
Wash. Certiorari denied. Reported below: 13 Wash. 
App. 24, 533 P. 2d 399.

No. 75-5348. Lazur  v . Broad  Mountain  Club , Inc . 
Sup. Ct. Pa. Certiorari denied. Reported below: 461 
Pa. 668, 337 A. 2d 599.

No. 75-5357. Rusk , aka  Thor  v . Unit ed  States . 
C. A. 5th Cir. Certiorari denied. Reported below: 512 
F. 2d 815.

No. 75-5369. Philli ps  v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied. Reported below: 522 F. 2d 606.

No. 75-5374. Harris  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 519 F. 2d 
1272.

No. 75-5396. Blevi ns  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 75-5411. Johnson  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 514 F. 2d 92.

No. 75-5418. Hailey  v . Virginia . Sup. Ct. Va. 
Certiorari denied.

No. 75-5422. Fortu ne  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 513 F. 2d 883.

No. 75-5443. Garcia  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied.

No. 75-5447. Mistie  v . Unite d  Stat es . C. A. 3d 
Cir. Certiorari denied. Reported below: 521 F. 2d 
1400.
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No. 75-5445. Sauls  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 520 F. 2d 568.

No. 75-5461. Connor  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied.

No. 75-5467. Eaton  v . Dyer  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 521 F. 2d 1404.

No. 75-5471. Boruski  v . Unit ed  State s et  al .
C. A. 2d Cir. Certiorari denied.

No. 75-5478. Kelt on  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 518 F. 2d 531.

No. 75-5485. Dozier  v . Unite d  Stat es . C. A. 2d 
Cir. Certiorari denied. Reported below: 522 F. 2d 224.

No. 75-5494. Von  Kronenb erge r  v . Cali forn ia ; 
and

No. 75-5516. Priley  v. Calif orni a . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 75-5498. Covert  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied.

No. 75-5500. Poulos  v . Unite d  States ;
No. 75-5503. Mc Earcher n  et  al . v . Unite d  States ; 

and
No. 75-5522. Marr ifield  v . Unite d  Stat es . C. A. 

5th Cir. Certiorari denied. Reported below: 515 F. 2d 
877.

No. 75-5517. Kwi atk ow ski  et  al . v . Unite d  Stat es .
C. A. 7th Cir. Certiorari denied.

No. 75-5533. Stroup  v . Pennsylvania . Sup. Ct. 
Pa. Certiorari denied.

No. 75-5537. John  v . Calif ornia  et  al . C. A. 9th 
Cir. Certiorari denied.
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No. 75-5466. Philli ps  v . Phil lip s . Ct. App. Mass. 
Certiorari denied. Reported below:---- Mass. App.----- , 
326 N. E. 2d 729.

No. 75-5540. Woods  v . Perini , Correctional  Super -
inten dent . C. A. 6th Cir. Certiorari denied. Re-
ported below: 517 F. 2d 1406.

No. 75-5544. La Grone  v . Mc Bride  et  al . C. A,. 
10th Cir. Certiorari denied.

No. 75-5558. Roy  v . Dunn . C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 172 U. S. App. D. C. 
224, 521 F. 2d 324.

No. 75-5560. Sadler  v . Wainw right , Secretary , 
Departme nt  of  Off ender  Rehabi litati on  of  Florida . 
C. A. 5th Cir. Certiorari denied. Reported below: 517 
F. 2d 1401.

No. 75-5561. Brant ley  v . Adams , Judge , et  al . 
C. A. 5th Cir. Certiorari denied.

No. 75-5563. Jones  v . Gathrigh t , Correction al  
Super intendent . C. A. 4th Cir. Certiorari denied. 
Reported below: 529 F. 2d 515.

No. 75-5564. Moore  v . La Vallee , Correc tional  Su -
perin tendent . C. A. 2d Cir. Certiorari denied.

No. 75-5565. Payton  v . United  States  Distr ict  
Court  for  the  East ern  Distri ct  of  Wiscons in . C. A. 
7th Cir. Certiorari denied.

No. 75-5567. Jordan  v . Johnson , Correcti ons  Di-
rect or , et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 521 F. 2d 1401.

No. 75-5574. Mc Lean  v . Garrison , Warden . C. A. 
4th Cir. Certiorari denied.
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No. 75-5576. Winford  v . Wyrick , Warden . C. A. 
8th Cir. Certiorari denied. Reported below: 517 F. 2d 
1114.

No. 75-5578. Smith  v . California . App. Dept., 
Super. Ct. Cal., Alameda County. Certiorari denied.

No. 75-5579. Hammon d  v . California . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 75-5580. Doesche r  v . Jones , Sherif f . C. A. 
5th Cir. Certiorari denied.

No. 75-5582. Curtis  v . Illinois  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 521 F. 2d 717.

No. 75-5583. Zavala  v . Crave n , Warden . C. A. 9th 
Cir. Certiorari denied.

No. 75-5587. Hecks tall  v . Distr ict  of  Columbi a . 
Ct. App. D. C. Certiorari denied.

No. 75-5595. Tubbs  v . Henders on , Warden . Sup. 
Ct. La. Certiorari denied. Reported below: 318 So. 2d 
43.

No. 75-5600. Will iams  v . Johns on , Correctional  
Superi ntende nt . C. A. 3d Cir. Certiorari denied. 
Reported below: 519 F. 2d 1398.

No. 75-5603. Arey  v . Maryland . Ct. App. Md. 
Certiorari denied.

No. 75-5605. Mabra  v . Gray . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 518 F. 2d 512.

No. 75-5613. Fair  v . Sulliva n , Superv iso r  of  Elec -
tions . C. A. 5th Cir. Certiorari denied.

No. 75-5615. Stee re  v . Texas  et  al . C. A. 5th Cir.
Certiorari denied. Reported below: 521 F. 2d 812.
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No. 75-5617. Matthews  et  ux . v . Yale -New  Haven  
Hosp ital . App. Div., Conn. Ct. Common Pleas. Cer-
tiorari denied. Reported below: 32 Conn. Supp. 539, 
343 A. 2d 661.

No. 75-5620. Scully  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied.

No. 75-5621. Enbinder  v . Mass achuset ts . Sup. 
Jud. Ct. Mass. Certiorari denied. Reported below:----  
Mass. ---- , 330 N. E. 2d 846.

No. 75-5623. Banda  v . Estelle , Corrections  Direc -
tor . C. A. 5th Cir. Certiorari denied. Reported be-
low: 519 F. 2d 1057.

No. 75-5625. Stewart  v . Este lle , Corrections  Di-
rector . C. A. 5th Cir. Certiorari denied. Reported 
below: 517 F. 2d 478.

No. 75-5627. Oltiveros  v . Estel le , Corrections  Di-
rector . C. A. 5th Cir. Certiorari denied. Reported 
below: 517 F. 2d 478.

No. 75-5630. Dixon  v . California . Ct. App. Cal., 
3d App. Dist. Certiorari denied.

No. 75-5631. Kenard  v . New  Mexico . Ct. App. 
N. M. Certiorari denied. Reported below: 88 N. M. 
107, 537 P. 2d 1003.

No. 75-5636. Smith  v . California . App. Dept., 
Super. Ct. Cal., Alameda County. Certiorari denied.

No. 75-5651. Cravens  v . Kentucky . Ct. App. Ky. 
Certiorari denied.

No. 75-102. Mc Elroy  et  ux . v . Taylor . Ct. App. 
Tenn. Motion of Holt Adoption Program, Inc., for leave 
to file a brief as amicus curiae granted. Certiorari 
denied. Reported below: 522 S. W. 2d 345.
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No. 75-5665. Vlahaki s  v . Illinois  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 513 F. 2d 634.

No. 75-5755. White  v . Conne cticut . Sup. Ct. 
Conn. Certiorari denied. Reported below: 169 Conn. 
223,363 A. 2d 143.

No. 75-317. WOESTENDIEK ET AL. V. WALKER ET UX. 

Sup. Ct. Colo. Certiorari denied. Mr . Justice  Black - 
mun  would grant certiorari. Reported below: Colo. 
---- , 538 P. 2d 450.

No. 75-415. Portland  Cemen t  Assn . v . Train , Ad -
mini strat or , Envir onmen tal  Prote ction  Agency , et  
al . C. A. D. C. Cir. Motion of National Association 
of Manufacturers for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 168 U. S. 
App. D. C. 248,513 F. 2d 506.

No. 75-573. Zwe ig  et  al . v . Hearst  Corp . C. A. 9th 
Cir. Certiorari denied. Mr . Justice  Stewart  and Mr . 
Justice  White  would grant certiorari. Reported below: 
521 F. 2d 1129.

No. 75-5263. Lujan  v . New  Mexico . Sup. Ct. 
N. M. Certiorari denied. Mr . Justice  Brennan  
would grant certiorari. Reported below: 87 N. M. 400, 
534 P. 2d 1112.

No. 75-5750. Raitp ort  v . General  Motors  Corp , 
et  al . C. A. 3d Cir. Certiorari denied. Mr . Justice  
Powell  took no part in the consideration or decision of 
this petition.
Rehearing Denied

No. 74-6502. Watkins  v . Estelle , Corrections  Di-
rector , ante, p. 924; and

No. 74-6622. Sellars  v . Mc Carthy , Men ’s Colony  
Superi ntendent , ante, p. 924. Petitions for rehearing 
denied.
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No. 75-284. Metrop olitan  Dade  County , Flori da , 
et  al . v. Aerojet -Genera l  Corp ., ante, p. 908;

No. 75-289. Schulz  v . Cress  et  al ., ante, p. 913;
No. 75-5081. How lett  v . Federal  National  Mort -

gage  Assn ., ante, p. 909 ;
No. 75-5174. Woollen  v . Will iams  et  al ., ante, 

p. 917;
No. 75-5226. Anthony  v . Vincent , Correcti onal  

Superi ntendent , ante, p. 934;
No. 75-5413. Moretta  v . Moretta , ante, p. 937; and
No. 75-5431. Thomas  v . Wainw right , Secretary , 

Departme nt  of  Off ender  Rehabil itat ion  of  Flori da , 
ante, p. 944. Petitions for rehearing denied.

No. 74—1571. Sarul lo  et  al . v . Unite d  States , ante, 
p. 837; and

No. 74-6599. Glenn  v . New  York , ante, p. 853. 
Motions for leave to file petitions for rehearing denied.

Assignment Orders
An order of The  Chief  Just ice  designating and as-

signing Mr. Justice Clark (retired) to perform judicial 
duties in the United States Court of Appeals for the 
Second Circuit from April 12, 1976, to April 16, 1976, 
and for such additional time as may be required to com-
plete unfinished business, pursuant to 28 U. S. C. § 294 
(a), is ordered entered on the minutes of this Court, pur-
suant to 28 U. S. C. § 295.

An order of The  Chief  Justi ce  designating and as-
signing Mr. Justice Clark (retired) to perform judicial 
duties in the United States Court of Appeals for the 
Second Circuit from June 1, 1976, to June 4, 1976, and 
for such additional time as may be required to complete 
unfinished business, pursuant to 28 U. S. C. § 294 (a), 
is ordered entered on the minutes of this Court pursuant 
to 28 U. S. C. § 295.
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Certiorari Granted
No. 75-817. Nebras ka  Press  Assn , et  al . v . Stuart , 

Judge . Sup. Ct. Neb. Motion of Nebraska Press Assn, 
et al. for leave to treat their application as a petition for 
certiorari having been heretofore granted [ante, p. 1011], 
it is ordered:

1. Petition for writ of certiorari granted;
2. Motion to expedite denied. Mr . Justi ce  Bren -

nan , Mr . Justice  Stew art , and Mr . Just ice  Marsh all  
would grant motion.

3. Application for stay denied. Mr . Justice  Bren -
nan , Mr . Justice  Stew art , and Mr . Just ice  Marshall  
would grant application. Mr . Just ice  White  would 
stay judgment of the Nebraska Supreme Court to the 
extent that its order forbade the publication of informa-
tion disclosed in public at the preliminary hearing in the 
criminal case out of which this case arose. In this re-
spect, he is in disagreement with the Court’s actions in 
this case today. He joins the Court in granting the peti-
tion for writ of certiorari and in ordering plenary con-
sideration of this case, which as he understands it, raises 
issues broader than the power of the State to enjoin the 
publication of facts disclosed at a public hearing in a 
state' court. Being convinced that these questions should 
be decided only after adequate briefing and argument 
and ample time for mature consideration, he is in agree-
ment that we should not attempt to hear and decide this 
case prior to the beginning of the criminal trial in early 
January.

4. Petitioners Nebraska Press Assn, et al. are invited 
to file an amended petition for certiorari on or before 
December 30, 1975. Responses may be made in accord 
with the Court’s Rules.

Reported below: 194 Neb. 783, 236 N. W. 2d 794.
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Appeals Dismissed
No. 75-599. Appala chian  Power  Co . v . Public  

Service  Commiss ion  of  West  Virginia  et  al . Appeal 
from Sup. Ct. App. W. Va. dismissed for want of sub-
stantial federal question. Mr . Justice  Powell  took no 
part in the consideration or decision of this appeal.

No. 75-648. Morit t  v . Extrao rdina ry  Spe cia l  and  
Trial  Term  of  the  Suprem e  Court , County  of  Kings , 
et  al . Appeal from App. Div., Sup. Ct. N. Y., 2d Jud. 
Dept., dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 46 
App. Div. 2d 784,361 N. Y. S. 2d 20.

No. 75-5590. Toney  v . Arizona . Appeal from 
Super. Ct. Ariz., Pima County, dismissed for want of 
substantial federal question.

Miscellaneous Orders
No. A-472. Kell ey  v . Unit ed  States  et  al . Appli-

cation for stay of order of the United States District 
Court for the Central District of California, entered on 
October 2, 1975, presented to Mr . Just ice  Marshall , 
and by him referred to the Court, denied.

No. A-512. Sedgwi ck  v . Unite d  States . Applica-
tion to recall mandate of the District of Columbia Court 
of Appeals and to stay its issuance pending filing 
of petition for writ of certiorari, presented to Mr . 
Justic e Brennan , and by him referred to the Court, 
denied. Reported below: 345 A. 2d 465.

No. A-527. Kremens , Hospi tal  Director , et  al . v . 
Bartley  et  al . Application for stay of judgment of the 



ORDERS 1029

423 U. S. December 15, 1975

United States District Court for the Eastern District of 
Pennsylvania, presented to Mr . Justi ce  Rehnqui st , 
and by him referred to the Court, granted.

No. 73-861. East  Carro ll  Paris h School  Board  
et  al . v. Marsh all . C. A. 5th Cir. [Certiorari granted, 
422 U. S. 1055.] Motion of the Solicitor General for 
leave to participate in oral argument as amicus curiae in 
support of respondent granted and 15 additional minutes 
allotted for that purpose. Petitioners allotted 15 addi-
tional minutes for oral argument.

No. 74-1589. General  Electric  Co. v. Gilbert  et  
al .; and

No. 74-1590. Gilbert  et  al . v . General  Electric  
Co. C. A. 4th Cir. [Certiorari granted, ante, p. 822.] 
Motion of Celanese Corp, for leave to file a brief as 
amicus curiae granted.

No. 75-76. South  Dakot a  v . Opperman . Sup. Ct. 
S. D. [Certiorari granted, ante, p. 923.] Motion of the 
Attorney General of South Dakota to permit Earl R. 
Mettler, Esquire, to present oral argument pro hac vice 
granted.

No. 75-110. Sakraid a  v . Ag  Pro , Inc . C. A. 5th Cir. 
[Certiorari granted, ante, p. 891.] Motion of Texas 
Farmers Union for leave to file a brief as amicus curiae 
granted.

No. 75-122. Cantor , dba  Selde n  Drugs  Co . v . De -
troit  Edison  Co . C. A. 6th Cir. [Certiorari granted, 
ante, p. 821.] Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae in sup-
port of petitioner granted and 15 additional minutes al-
lotted for that purpose. Respondent allotted 15 addi-
tional minutes for oral argument.
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No. 75-527. Arnett , Direc tor , Depa rtme nt  of  Fish  
and  Game  of  Califo rnia  v . Five  Gill  Nets  et  al . Ct. 
App. Cal., 1st App. Dist. The Solicitor General is in-
vited to file a brief in this case expressing the views of 
the United States.

No. 75-554. Beal , Secret ary , Departme nt  of  Pub -
lic  Welfare  of  Pennsylv ania , et  al . v . Doe  et  al . 
C. A. 3d Cir. The Solicitor General is invited to file a 
brief in this case expressing the views of the United 
States.

No. 75-624. Jones , Direct or , Divis ion  of  Family  
Services  of  Utah , et  al . v . T. H. Appeal from D. C. 
Utah. The Solicitor General is invited to file a brief in 
this case expressing the views of the United States.

No. 75-5387. Sif uentes  v . Unite d  States . C. A. 
5th Cir. [Certiorari granted, ante, p. 945.] Motion for 
appointment of counsel granted, and it is ordered that 
Ballard Bennett, Esquire, of Weslaco, Tex., be appointed 
to serve as counsel for petitioner in this case.

No. 75-644. Baker  et  ux . v . Unite d  States  Distr ict  
Court  for  the  Dis trict  of  Oregon  ; and

No. 75-5591. Chile mbwe  v . Wangelin , Judge . Mo-
tions for leave to file petitions for writs of mandamus 
denied.

No. 75-5596. Vidal  v . United  States  Court  of  Ap-
peals  for  the  Second  Circui t . Motion for leave to file 
petition for writ of mandamus and/or certiorari denied.

Certiorari Granted
No. 75-616. Vill age  of  Arlington  Heights  et  al . v . 

Metrop olitan  Housing  Developme nt  Corp , et  al . 
C. A. 7th Cir. Certiorari granted. Reported below: 
517 F. 2d 409.
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No. 74-1263. Brewer , Warden  v . Willi ams . C. A. 
8th Cir. Motion of respondent for leave to proceed in 
forma pauperis and certiorari granted. Reported below : 
509 F. 2d 227.

No. 74-6438. Scott  et  al . v . Kentucky  Parole  
Board  et  al . C. A. 6th Cir. Motion for leave to pro-
ceed in forma pauperis and certiorari granted.

No. 75-235. G. M. Leasi ng  Corp , et  al . v . United  
States  et  al . C. A. 10th Cir. Certiorari granted lim-
ited to Question 2 presented by the petition which reads 
as follows: “Whether tax agents of the United States 
acted illegally in seizing automobiles and documents in 
violation of petitioner G. M. Leasing Corporation’s 
Fourth Amendment rights under the Constitution of the 
United States.” Reported below: 514 F. 2d 935.

No. 75-251. Fitzpatri ck  et  al . v . Bitz er , Chairman , 
State  Employees ’ Retirement  Comm iss ion , et  al . ; and

No. 75-283. Bitze r , Chairman , State  Emplo yees ’ 
Retirem ent  Commis si on , et  al . v . Matt hew s et  al . 
C. A. 2d Cir. Certiorari granted. Cases consolidated 
and a total of one hour allotted for oral argument. Re-
ported below: 519 F. 2d 559.

Certiorari Denied. (See also No. 75-648, supra.)
No. 74H233. Green  et  al . v . Unite d  States . C. A. 

7th Cir. Certiorari denied. Reported below: 511 F. 2d 
1062.

No. 74-1367. Rose nberg  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 515 F. 2d 
190.

No. 74—1461. Pay  Ming  Leu  v . Unite d States . 
C. A. 7th Cir. Certiorari denied. Reported below: 511 
F. 2d 1062.
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No. 74-5865. Jorgense n v . Unite d  States . C. A. 
10th Cir. Certiorari denied.

No. 74-6160. Griff in  v . Unite d  States . Ct. App. 
D. C. Certiorari denied. Reported below: 327 A. 2d 530.

No. 75-311. Jascourt  v . United  States . Ct. Cl. 
Certiorari denied.

No. 75-320. Braniff  Airways , Inc . v . El  Paso  Coin  
Co., Inc ., et  al . Ct. Civ. App. Tex., 8th Sup. Jud. Dist. 
Certiorari denied. Reported below: 517 S. W. 2d 915.

No. 75-362. Crabtree  v . United  States . C. A. 5th 
Cir. Certiorari denied.

No. 75-370. Skartsivas  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 519 F. 2d 
1403.

No. 75-371. Leading  Fighter  et  al . v . County  of  
Gregory . Sup. Ct. S. D. Certiorari denied. Reported 
below:---- S. D.----- , 230 N. W. 2d 114.

No. 75-385. Maggio  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 514 F. 2d 80.

No. 75-390. Craft , aka  Woods , et  al . v . Unite d  
States . C. A. 5th Cir. Certiorari denied. Reported 
below: 515 F. 2d 564.

No. 75-391. Muckenst rum , aka  Baker , et  al . v . 
Unite d  States . C. A. 5th Cir. Certiorari denied. Re-
ported below: 515 F. 2d 568.

No. 75-392. Burch  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 517 F. 2d 
1405.

No. 75-398. Gerry  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 515 F. 2d 145.
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No. 75-402. Honeycutt  v . Unite d  States . C. A. 
7th Cir. Certiorari denied. Reported below: 521 F. 2d 
1402.

No. 75-406. Wunnic ke  et  al . v . Unite d States . 
C. A. 10th Cir Certiorari denied.

No. 75-411. Brandenfe ls  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 522 F. 2d 
1259.

No. 75-416. Mosko witz  v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 518 F. 2d 
1406.

No. 75-418. Fishe r  v . Unit ed  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 518 F. 2d 836.

No. 75-427. Martin  et  al . v . United  Stat es . C. A. 
2d Cir. Certiorari denied. Reported below: 517 F. 2d 
1395.

No. 75-446. Stern  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 519 F. 2d 521.

No. 75-463. DiGirlomo  v . Unite d  Stat es . C. A. 
8th Cir. Certiorari denied. Reported below: 520 F. 2d 
372.

No. 75—484. Chamber  of  Commerce  of  the  Unite d  
States  v . Unite d Stee lwor kers  of  America , AFL- 
CIO-CLC, et  al . C. A. 1st Cir. Certiorari denied. 
Reported below: 519 F. 2d 595.

No. 75-485. Chambe r  of  Commerce  of  the  United  
States  v . Unite d Steelworkers  of  America , AFL- 
CIO-CLC, et  al . C. A. 6th Cir. Certiorari denied. 
Reported below: 519 F. 2d 352.

No. 75-540. Boyle  et  al . v . Klepp e , Secret ary  of  
the  Interi or . C. A. 9th Cir. Certiorari denied.
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No. 75-531. Texas  State  Board  of  Public  Account -
ancy  v. United  States . C. A. 5th Cir. Certiorari 
denied.

No. 75-598. Shannon  et  al . v . Morales  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 516 
F. 2d 411.

No. 75-609. Morton  et  al . v . Charles  Count y  
Board  of  Educat ion  et  al . C. A. 4th Cir. Certiorari 
denied. Reported below: 520 F. 2d 871.

No. 75-613. Metcal f  v . Calif orni a . Ct. App. Cal., 
3d App. Dist. Certiorari denied.

No. 75-626. Nolan  v . Meyer  et  al ., Truste es . 
C. A. 2d Cir. Certiorari denied. Reported below: 520 
F. 2d 1276.

No. 75-629. Kline  et  ux . v . Heyman  et  al . Dist. 
Ct. App. Fla., 2d Dist. Certiorari denied. Reported be-
low: 309 So. 2d 242.

No. 75-5207. Anderson  v . Unite d  States ; and
No. 75-5424. Hughes  v . United  States . C. A. 6th 

Cir. Certiorari denied. Reported below: 517 F. 2d 
1405.

No. 75-5254. Skaggs  et  al . v . Unite d  States . C. A. 
7th Cir. Certiorari denied. Reported below: 513 F. 2d 
634.

No. 75-5340. Rios -Rodriguez  v . Unite d States . 
C. A. 5th Cir. Certiorari denied.

No. 75-5359. Borom  v . Unite d  Stat es . C. A. 7th 
Cir. Certiorari denied. Reported below: 519 F. 2d 
1405.

No. 75-5393. Hansm a  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied.
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No. 75-5403. Norman  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 75-5419. Hairrell  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 521 F. 2d 
1264.

No. 75-5470. Burnett  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 520 F. 2d 
1373.

No. 75-5506. Jackman  et  al . v . Unite d States . 
C. A. 10th Cir. Certiorari denied.

No. 75-5509. Cantu  et  al . v . Unit ed  States . C. A. 
7th Cir. Certiorari denied. Reported below: 519 F. 2d 
494.

No. 75-5526. Brogan  v . United  Stat es . C. A. 6th 
Cir. Certiorari denied. Reported below: 519 F. 2d 28.

No. 75-5542. Gomori  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 522 F. 2d 959.

No. 75-5556. Martin  v . United  Stat es . C. A. 2d 
Cir. Certiorari denied. Reported below: 525 F. 2d 703.

No. 75-5559. Hill sma n  et  al . v . United  States . 
C. A. 7th Cir. Certiorari denied. Reported below: 522 
F. 2d 454.

No. 75-5572. Nava -Flores  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 524 F. 2d 
1129.

No. 75-5597. Strickland  v . Monroe  County  Pub -
lis hing  Co., Inc ., et  al . C. A. 6th Cir. Certiorari 
denied. Reported below: 521 F. 2d 1401.

No. 75-5602. Taylor  v . United  State s  et  al . C. A. 
7th Cir. Certiorari denied.
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No. 75-5599. Grif fi th  v . Illi nois ; and
No. 75-5637. Lyons  v . Illinois . App. Ct. Ill., 5th 

Dist. Certiorari denied. Reported below: 26 Ill. App. 
3d 193, 324 N. E. 2d 677.

No. 75-5606. Heckst all  v . Unite d  State s et  al . 
C. A. D. C. Cir. Certiorari denied.

No. 75-5607. Barnes  v . Estel le , Correct ions  Di-
rector . C. A. 5th Cir. Certiorari denied. Reported 
below: 518 F. 2d 182.

No. 75-5618. Jurgen s v . Marbley . C. A. 9th Cir. 
Certiorari denied.

No. 75-5638. Vandygrift  v . Hills borough  County  
Commis sioners . Sup. Ct. Fla. Certiorari denied.

No. 75-5639. Pulido -Hernan dez  v . United  Stat es .
C. A. 9th Cir. Certiorari denied.

No. 75-5641. Samuels  v . Hopper , Warden . C. A. 
5th Cir. Certiorari denied.

No. 75-5646. Hover  v . Florida . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 317 So. 2d 748.

No. 75-5648. Harpe r  v . Gray . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 525 F. 2d 694.

No. 75-5650. Yoss v. Schubert , Hospi tal  Supe rin -
tendent , et  al . C. A. 7th Cir. Certiorari denied.

No. 75-5653. Adams  v . CBI-Fairmac  Corp . Ct. 
App. D. C. Certiorari denied.

No. 75-5662. How ard  v . Henderson , Warden . C. A. 
5th Cir. Certiorari denied. Reported below: 519 F. 2d 
1176.

No. 75-5666. Harri s v . New  York . Onondaga 
County Ct. Certiorari denied.
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No. 75-5667. Murph y  v . Briscoe  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 519 F. 2d 
1087.

No. 75-5671. Mc Laugh lin  v . Vinzant , Correc -
tional  Superi ntendent . C. A. 1st Cir. Certiorari 
denied. Reported below: 522 F. 2d 448.

No. 75-5676. Beaup re  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Reported below: 526 S. W. 
2d 811.

No. 75-5677. Thomass en  v . Burkhead . Ct. App. 
Cal., 4th App. Dist. Certiorari denied.

No. 75-5702. Richards  v . Alabam a . C. A. 5th Cir. 
Certiorari denied. Reported below: 510 F. 2d 1406.

No. 75-375. White  Farm  Equip ment  Co . v . Com -
miss ione r  of  Internal  Revenue  ; and

No. 75-558. Commis sion er  of  Internal  Revenue  v . 
Amerada  Hess  Corp . C. A. 3d Cir. Certiorari denied. 
Mr . Just ice  Blackmu n  and Mr . Just ice  Powell  would 
grant certiorari in No. 75-375, limited to Question 2 pre-
sented in the petition. Reported below: 517 F. 2d 75.

No. 75-453. Nation al  Alli ance  of  Postal  and  Fed -
eral  Employee s v . Klass en , Postmaster  General , et  
al . C. A. D. C. Cir. Motion of National Association 
for the Advancement of Colored People for leave to file a 
brief as amicus curiae granted. Certiorari denied. Re-
ported below: 168 U. S. App. D. C. 293, 514 F. 2d 189.

No. 75-691. Shiel ds  et  al . v . Franklin  et  al .; and
No. 75-5505. Frankli n  et  al . v . Shields  et  al . 

Petition for certiorari before judgment to C. A. 4th Cir. 
Motion of respondents for leave to proceed in forma 
pauperis in No. 75-691 granted. Certiorari denied. 
Reported below: See 399 F. Supp. 309.
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No. 75-487. United  States  Dis trict  Court  for  the  
Dis trict  of  New  Jerse y v . Abrams . C. A. 3d Cir. 
Certiorari denied. Mr . Justice  Brennan  and Mr . Jus -
tice  Rehnqui st  took no part in the consideration or de-
cision of this petition. Reported below: 521 F. 2d 1094.

Mr . Chief  Just ice  Burger , with whom Mr . Justice  
Powell  joins, dissenting.

The Court of Appeals has advanced the novel doctrine 
that when a federal court acts on a record made in state 
disciplinary proceedings the federal court’s power to dis-
cipline a member of its bar is circumscribed by the scope 
of the penalty imposed by the state courts. It has al-
ways seemed clear to me that the federal courts have ple-
nary power over the admission, disbarment, or discipline 
of attorneys who practice before them. See Cheatham, 
The Reach of Federal Action Over the Profession of 
Law, 18 Stan. L. Rev. 1288, 1291-1292 (1966). The fed-
eral courts are not bound by the standards of professional 
conduct prescribed or enforced by the States any more 
than States are bound by federal action. A federal 
court may well determine that conduct found tolerable 
by another jurisdiction merits disbarment in federal 
court, as our actions disciplining members of this Court’s 
Bar implicitly demonstrate. See, e. g., In re Disbarment 
of Osborne, 420 U. S. 918 (1975); In re Disbarment of 
Buttles, 419 U. S. 1101 (1975); In re Disbarment of 
Mades, 414 U. S. 1154 (1974). A federal court must 
apply state law in diversity cases, but there is not the 
slightest reason to do so in judging the conduct of mem-
bers of its own bar.

I do not share the view that this is a subject not war-
ranting the time for full briefing and argument here. 
Granting that the burdens of our calendar do not permit 
full review of all we might desire, the issue here seems so 
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clear that we could appropriately grant the writ and 
reverse the judgment summarily.

No. 75-5268. Young  v . Georgia . Sup. Ct. Ga. Cer-
tiorari denied. Mr . Just ice  Brennan  and Mr . Justice  
White  would grant certiorari. Reported below: 234 
Ga. 488, 216 S. E. 2d 586.

Rehearing Denied
No. 75-236. Kutler  v . Unite d  States , ante, p. 959;
No. 75-258. Parker  v . Lorenz , Acti ng  Librar ian  

of  Congres s , et  al ., ante, p. 927;
No. 75-323. In  re  Berry , ante, p. 928;
No. 75-374. Warren  v . Killory , Superintendent  

of  Schools , Brockto n , Massachuse tts , et  al ., ante, 
p. 929;

No. 75-435. Cess na  Aircr aft  Co . et  al . v . White  
Indus tries , Inc ., ante, p. 947.

No, 75-5324. Guerrero  v . Hauck , Sherif f , ante, 
p. 936; and

No. 75-5584. White  v . Alabam a ,, ante, p. 951. Peti-
tions for rehearing denied.

No. 74-1574. Unite d  Mine  Workers  of  Ameri ca  et  
al . v. Armco  Steel  Corp , et  al ., ante, p. 877. Petition 
for rehearing denied. Mr . Justice  Blackmu n  took no 
part in the consideration or decision of this petition.

No. 74—6726. Orbi z , aka  Llaca  v . Unite d  States , 
ante, p. 861. Motion for leave to file petition for re-
hearing denied.

Dece mber  17, 1975

Dismissal Under Rule 60
No. 74—1549. Bailey  v . Unite d  States . C. A. 5th 

Cir. Certiorari dismissed under this Court’s Rule 60. 
Reported below: 512 F. 2d 833.



1040 OCTOBER TERM, 1975

December 19, 22, 1975 423 U. S.

December  19, 1975

Miscellaneous Order. (For Court’s order making allot-
ment of Justices, see ante, p. n.)

December  22, 1975

Miscellaneous Order
No. A-550 (75-436 and 75-437). Buckley  et  al . v . 

Valeo , Secre tary  of  the  United  States  Senate , et  al . 
Appeal from C. A. D. C. Cir.; and

Buckley  et  al . v . Valeo , Secre tary  of  the  United  
State s  Senate , et  al . Appeal from D. C. D. C. [Prob-
able jurisdiction noted, ante, p. 820.] Application to 
enjoin appellees from making certification pursuant to 
26 U. S. C. § 9036 (a) for payments to finance campaign 
activities of certain candidates for nomination for elec-
tion to be President of the United States and from mak-
ing certification pursuant to 26 U. S. C. § 9008 (g) for 
payments to finance certain Presidential nominating con-
ventions, pending final disposition of the appeals in this 
Court, was received by The  Chief  Justic e , December 
17, 1975, and, after calling for a response, he presented 
the said application to the Court.

Upon consideration of the said application for an in-
junction, and of the opposition thereto filed by the 
Solicitor General of the United States, December 17,1975, 
it is ordered that there being no majority to grant the 
injunction, the said application is denied. The  Chief  
Justi ce , Mr . Justice  Stew art , Mr . Justice  Blackm un , 
and Mr . Just ice  Rehnqui st  would grant the injunction. 
Mr . Just ice  Stevens  took no part in the consideration 
or disposition of this application.
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Affirmed on Appeal
No. 75-414. Thomp son  Van  Lines , Inc ., et  al . v . 

Unite d  States  et  al . Affirmed on appeal from D. C. 
D. C. Reported below: 399 F. Supp. 1131.

No. 75-677. Schwar tz , Chairman , New  York  
Board  of  Electi ons , et  al . v . Vanasco  et  al . Affirmed 
on appeal from D. C. E. D. N. Y. Reported below: 401 
F. Supp. 87.

No. 75-678. Schwar tz , Chairm an , New  York  
Board  of  Elect ions , et  al . v . Postel . Affirmed on 
appeal from D. C. S. D. N. Y. Reported below: 401 F. 
Supp. 87.

No. 75-520. National  Assoc iati on  of  Regulatory  
Utili ty  Commi ssioner s v . Unite d  States  et  al . Af-
firmed on appeal from D. C. D. C. Mr . Justice  Powell  
and Mr . Just ice  Rehnquist  would note probable juris-
diction and set case for oral argument. Reported below: 
397 F. Supp. 591.

Appeals Dismissed
No. 75-602. Cabot  Corp . v . Public  Servic e  Commi s -

sion  of  West  Virgin ia  et  al . Appeal from Sup. Ct. 
App. W. Va. dismissed for want of substantial federal 
question.

No. 75-639. Gentile  et  al . v . Alterm att  et  al . 
Appeal from Sup. Ct. Conn, dismissed for want of sub-
stantial federal question. Reported below: 169 Conn. 
267,363 A. 2d 1.

No. 75-5715. Swain  v . Tennes see . Appeal from 
Sup. Ct. Tenn, dismissed for want of substantial federal 
question. Reported below: 527 S. W. 2d 119.
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No. 75-717. Student s Internat ional  Medit atio n  
Socie ty  v . Hiram  Ricker  & Sons . Appeal from Sup. 
Jud. Ct. Me. dismissed for want of jurisdiction. Re-
ported below: 342 A. 2d 262.

No. 75-5730. Neal  v . Holladay  et  al . Appeal from 
D. C. N. D. Ga. dismissed for want of jurisdiction.

No. 75-666. Coff ee -Rich , Inc ., et  al . v . Fielder , Di-
rector  of  Agriculture  of  Calif ornia , et  al . Appeal 
from Ct. App. Cal., 2d App. Dist., dismissed for want of 
jurisdiction. Treating the papers whereon the appeal 
was taken as a petition for writ of certiorari, certiorari 
denied. Reported below: 48 Cal. App. 3d 990, 122 Cal. 
Rptr. 302.

No. 75-5738. Harr iso n  v . Local  54, American  Fed -
erati on  of  State , County  & Municipal  Emplo yees , 
AFL-CIO. Appeal from C. A. 3d Cir. dismissed for 
want of jurisdiction. Treating the papers whereon the 
appeal was taken as a petition for writ of certiorari, cer-
tiorari denied. Reported below: 518 F. 2d 1276.

No. 75-5206. Orsin i v . Blasi . Appeal from Ct. 
App. N. Y. dismissed for want of substantial federal 
question. Mr . Just ice  Brennan  and Mr . Justice  
White  would note probable jurisdiction and set case for 
oral argument. Reported below: 36 N. Y. 2d 568, 331 
N. E. 2d 486.

Certiorari Granted—Vacated and Remanded
No. 75-129. Suchy  v. Unit ed  Stat es . C. A. 6th 

Cir. Certiorari granted, judgment vacated, and case re-
manded for further proceedings in which petitioner will 
be allowed to file a petition for rehearing and in which 
the court may determine whether further briefing and 
argument are necessary. Reported below: 513 F. 2d 633.
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Miscellaneous Orders
No. A-500. Sarul lo  v . Unite d  States , ante, p. 837. 

Application to stay further execution and enforcement of 
judgment of conviction by the United States District 
Court for the Western District of Tennessee, presented to 
Mr . Just ice  Marsh all , and by him referred to the 
Court, denied.

No. A-527. Krem ens , Hospi tal  Direct or , et  al . v . 
Bartl ey  et  al . D. C. E. D. Pa. Motion to vacate in 
part stay heretofore granted by this Court on December 
15, 1975 [ante, p. 1028] denied.

No. A-532 (75-522). Tall ant  et  al . v . United  
States . D. C. N. D. Ga. Reapplication for bail, pre-
sented to Mr . Justice  Marsh all , and by him referred 
to the Court, denied.

No. A-543. Citiz ens  Commi tte e  to  Oppose  Annex -
ation  v. City  of  Lynchburg , Virginia , et  al . C. A. 
4th Cir. Application for injunction, presented to Mr . 
Justi ce  Marshall , and by him referred to the Court, 
denied. Reported below: 528 F. 2d 816.

No. A-597. Franks  v . Franks . Application for stay 
of mandate of Supreme Court of Colorado, presented to 
Mr . Justi ce  Brennan , and by him referred to the 
Court, denied. Reported below: ---- Colo. ---- , 542
P. 2d 845.

No. 74-220. Hancock , Attorn ey  General  of  Ken -
tucky  v. Train , Admini strat or , Environment al  Pro -
tect ion  Agenc y , et  al . C. A. 6th Cir. [Certiorari 
granted, 420 U. S. 971.] Motion of the State of Ala-
bama for leave to file a brief as amicus curiae granted.

No. 73-7031. Fowle r  v . North  Caroli na . Sup. Ct. 
N. C. [Restored to calendar, 422 U. S. 1039.] Motion 
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of the Attorney General of California for leave to par-
ticipate in oral argument as amicus curiae denied. Mo-
tion of American Ethical Union et al. for leave to file a 
brief as amici curiae granted.

No. 74^1151. Planned  Parentho od  of  Central  
Miss ouri  et  al . v . Danfor th , Attorney  Genera l  of  
Miss ouri , et  al . ; and

No. 74-1419. Danfor th , Attorn ey  General  of  
Miss ouri  v . Planned  Parentho od  of  Central  Mis -
souri  et  al . Appeals from D. C. E. D. Mo. [Probable 
jurisdiction noted, ante, p. 819.] Motion of Lawyers for 
Life, Inc., et al. for leave to file a brief as amici curiae 
granted. Motions of D. C. Right of Life Committee 
(Wash., D. C.) et al., and Dr. Eugene Diamond et al. 
for leave to file briefs as amici curiae denied.

No. 74—1263. Brewe r , Warden  v . Williams . C. A. 
8th Cir. [Certiorari granted, ante, p. 1031.] Motion for 
appointment of counsel granted, and it is ordered that 
Robert Bartels, Esquire, of Iowa City, Iowa, be appointed 
to serve as counsel for respondent in this case.

No. 74r-1318. Drew  Munici pal  Separate  School  
Dis trict  et  al . v . Andrews  et  al . C. A. 5th Cir. 
[Certiorari granted, ante, p. 820.] Motion of respond-
ents for leave to proceed further herein in forma pauperis 
denied.

No. 74-1492. Washington , Mayor  of  Washington , 
D. C., et  al . v. Davis  et  al . C. A. D. C. Cir. [Certio-
rari granted, ante, p. 820.] Motion of Educational Test-
ing Service for leave to file a brief as amicus curiae 
granted. Motion of Executive Committee of the Divi-
sion of Industrial Organizational Psychology (Div. 14) 
of the American Psychological Assn, for leave to file a 
brief as amicus curiae granted and request to participate 
in oral argument denied.
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No. 74—1487. Unite d  Stat es  v . Mac Collo m . C. A. 
9th Cir. [Certiorari granted, ante, p. 821.] Motion for 
appointment of counsel granted, and it is ordered that 
John A. Strait, Esquire, of Seattle, Wash., be appointed 
to serve as counsel for respondent in this case.

No. 74-1542. Union  Electr ic Co. v. Environ -
mental  Protection  Agency  et  al . C. A. 8th Cir. [Cer-
tiorari granted, ante, p. 821.] Motion of Coalition for the 
Environment, St. Louis Region, for leave to file a brief 
as amicus curiae granted.

No. 74-1563. City  of  Eastl ake  et  al . v . Forest  
City  Enterp rise s , Inc . Sup. Ct. Ohio. [Certiorari 
granted, ante, p. 890.] Motion of San Diego Building 
Contractors Assn, et al. for leave to file a brief as amid 
curiae granted.

No. 74—1646. Andresen  v . Maryla nd . Ct. Sp. App. 
Md. [Certiorari granted, ante, p. 822.] Motion of the 
Solicitor General to participate in oral argument as 
amicus curiae in support of respondent granted and 15 
additional minutes allotted for that purpose. Petitioner 
also allotted 15 additional minutes for oral argument.

No. 75-62. Runyon  et  ux . v . Mc Crary  et  al .;
No. 75-66. Fairfa x -Brews ter  School , Inc . v . Gon -

zales  et  ux.;
No. 75-278. Southern  Indep ende nt  School  Assn . 

v. Mc Crary  et  al . ; and
No. 75-306. Mc Crary  et  al . v . Runyon  et  al . 

C. A. 4th Cir. [Certiorari granted, ante, p. 945.] Mo-
tion of Dade Christian Schools, Inc., for leave to file a 
brief as amicus curiae granted.

No. 75-76. South  Dakota  v . Oppe rman . Sup. Ct. 
S. D. [Certiorari granted, ante, p. 923.] Motion of 
Americans for Effective Law Enforcement, Inc., for leave 
to file a brief as amicus curiae granted.



1046 OCTOBER TERM, 1975

January 12, 1976 423 U.S.

No. 75-122. Cantor , dba  Selde n Drugs  Co . v . 
Detroit  Edison  Co . C. A. 6th Cir. [Certiorari 
granted, ante, p. 821.] Motions of National Association 
of Regulatory Utility Commissioners and Michigan Bell 
Telephone Co. et al. for leave to file briefs as amici curiae 
granted.

No. 75-260. Mc Donal d  et  al . v . Santa  Fe Trail  
Transport ation  Co . et  al . C. A. 5th Cir. [Certiorari 
granted, ante, p. 923.] Motions of Chamber of Com-
merce of the United States, American Jewish Commit-
tee, and Anti-Defamation League of B’nai B’rith for 
leave to file briefs as amici curiae granted.

No. 75-292. Serb ian  Eastern  Orthodox  Dioces e  
for  the  United  State s  of  America  and  Canada  et  al . 
v. Mili vojevich  et  al . Sup. Ct. Ill. [Certiorari 
granted, ante, p. 911.] Motion of the Catholic Bishop 
of Chicago for leave to file a brief as amicus curiae 
granted.

No. 75-312. Young , Mayor  of  Detroit , et  al . v . 
Ameri can  Mini  Theatre s , Inc ., et  al . C. A. 6th Cir. 
[Certiorari granted, sub. nom. Gribbs v. American Mini 
Theatres, Inc., ante, p. 911.] Motion of respondents for 
additional time for oral argument denied. Alternative 
request for divided argument granted.

No. 75-377. Ludw ig  v . Massachuse tts . Appeal 
from Sup. Jud. Ct. Mass. [Probable jurisdiction noted, 
ante, p. 945.] Motion of appellant for leave to proceed 
further herein in forma pauperis denied.

No. 75-676. Bowman  Trans por tati on , Inc . v . Ar -
kansas -Best  Frei ght  Syste m , Inc ., et  al . Appeal 
from D. C. W. D. Ark. The Solicitor General is invited 
to file a brief in this case expressing the views of the 
United States.
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No. 75-562. Rose bud  Sioux  Tribe  v . Kneip , Gover -
nor  of  South  Dakota , et  al . C. A. 8th Cir. The So-
licitor General is invited to file a brief in this case ex-
pressing the views of the United States.

No. 75-681. Grayso n  v . Wenke , Judge , et  al .;
No. 75-5553. Wilson  v . Mulloy , U. S. Magistrate ; 

and
No. 75-5654. Jackson  v . Stanley , U. S. Dis trict  

Judge . Motions for leave to file petitions for writs of 
mandamus denied.

Probable Jurisdiction Noted
No. 75-628. Craig  et  al . v . Boren , Governor  of  

Oklahoma , et  al . Appeal from D. C. W. D. Okla. 
Probable jurisdiction noted. Reported below: 399 F. 
Supp. 1304.

Certiorari Granted
No. 75-679. Internal  Revenue  Service  v . Frueh - 

auf  Corp , et  al . C. A. 6th Cir. Certiorari granted. 
Reported below: 522 F. 2d 284.

No. 75-552. Klepp e , Secretar y of  the  Interi or , 
et  al . v. Sierra  Club  et  al . ; and

No. 75-561. American  Electric  Power  Syste m et  
al . v. Sierra  Club  et  al . C. A. D. C. Cir. Motion of 
American Public Power Assn, et al. for leave to file a 
brief as amici curiae granted. Certiorari granted, cases 
consolidated, and a total of one hour allotted for oral 
argument. Application for stay of injunction entered 
by the United States Court of Appeals for the District 
of Columbia Circuit on January 3, 1975, and continued 
on June 16, 1975, presented to The  Chief  Justic e , and 
by him referred to the Court, granted pending final 
disposition of these cases. Reported below: 169 U. S. 
App. D. C. 20, 514 F. 2d 856.
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No. 75-567. Oregon  ex  rel . State  Land  Board  v . 
Corvall is  Sand  & Gravel  Co . ; and

No. 75-577. Corvallis  Sand  & Gravel  Co . v . Ore -
gon  ex  rel . State  Land  Board . Sup. Ct. Ore. Certio-
rari granted, cases consolidated, and a total of one hour 
allotted for oral argument. Reported below: 272 Ore. 
545, 536 P. 2d 517; 272 Ore. 550, 538 P. 2d 70.

Certiorari Denied. (See also Nos. 75-666 and 75-5738, 
supra.)

No. 75-67. Unite d  State s v . Robbins . C. A. 6th 
Cir. Certiorari denied. Reported below: 510 F. 2d 301.

No. 75-125. Getty  v . Kentucky  Bar  Assn . Ct. 
App. Ky. Certiorari denied. Reported below: 535 S. W. 
2d 91.

No. 75-264. Hogervorst  v . New  Mexico . Sup. Ct. 
N. M. Certiorari denied.

No. 75-340. Broderic k  et  al . v . DiGrazi a , Boston  
Police  Commis si oner . Sup. Jud. Ct. Mass. Certio-
rari denied. Reported below: ---- Mass.----- , 330 N. E. 
2d 199.

No. 75-360. Marsh all  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 513 F. 2d 274.

No. 75-421. Fred  Imber t , Inc . v . Comp agnie  Gen -
eral e Transatla *ntique . C. A. 1st Cir. Certiorari 
denied. Reported below: 517 F. 2d 371.

No. 75-422. International  Enginee ring  Co ., a  
Divis ion  of  A-T-O, Inc . v . Rumsf eld , Secre tary  of  
Defe nse , et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 167 U. S. App. D. C. 396, 512 F. 2d 573.

No. 75—431. Gosnel l  et  al . v . Holson  et  al . Sup. 
Ct. S. C. Certiorari denied. Reported below: 264 S. C. 
619, 216 S. E. 2d 539.
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No. 75-439. Mc Spadd en  v . Ohio . Sup. Ct. Ohio. 
Certiorari denied. Reported below: 42 Ohio St. 2d 307, 
329 N. E. 2d 85.

No. 75-440. Mande ll  v . Unite d  States ; and
No. 75-441. Mandell  et  al . v . United  States . 

C. A. 7th Cir. Certiorari denied. Reported below: 525 
F. 2d 671.

No. 75-451. Cohen  v . Anchor  Hockin g  Glass  Corp , 
et  al . C. A. 7th Cir. Certiorari denied. Reported be-
low: 519 F. 2d 1404.

No. 75-457. Venios  et  al . v . Unit ed  States . C. A. 
1st Cir. Certiorari denied. Reported below: 521 F. 2d 
506.

No. 75-461. Mitchel l  v . United  ' States . Ct. Cl. 
Certiorari denied.

No. 75-464. Moore  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 522 F. 2d 1068.

No. 75-470. Thornburg  v . Unite d  States . C. A. 
1st Cir. Certiorari denied. Reported below: 521 F. 2d 
1397.

No. 75-471. Colli s v . Kentucky  Bar  Assn . Ct. 
App. Ky. Certiorari denied. Reported below: 535 S. W. 
2d 95.

No. 75-472. Bettis  Corp , et  al . v . Charles  Wheat - 
ley  Co. C. A. 5th Cir. Certiorari denied. Reported 
below: 512 F. 2d 486.

No. 75-479. Mc Farland  v . Unite d  States . Ct. Cl. 
Certiorari denied. Reported below: 207 Ct. Cl. 38, 517 
F. 2d 938.

No. 75-483. Pohlman  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 522 F. 2d 974.
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No. 75-488. Aguilera -Enriquez  v . Immigr ation  
and  Naturalizati on  Service . C. A. 6th Cir. Certio-
rari denied. Reported below: 516 F. 2d 565.

No. 75-501. Brown , aka  Fede rico  v . United  States . 
C. A. 2d Cir. Certiorari denied. Reported below: 526 
F. 2d 585.

No. 75-506. Boyd  et  al . v . Unite d  States . C. A. 
6th Cir. Certiorari denied. Reported below: 520 F. 2d 
642.

No. 75-507. Matthews  v . Unite d  State s ; and
No. 75-538. Granci ch  et  al . v . Unite d Stat es . 

C. A. 9th Cir. Certiorari denied. Reported below: 518 
F. 2d 352.

No. 75-508. Kaeserman  v . United  States . Ct. Cl. 
Certiorari denied.

No. 75-511. H. B. Buster  Hughes , Inc . v . Ocean  
Drilli ng  & Explor ation  Co . C. A. 5th Cir. Certio-
rari denied. Reported below: 512 F. 2d 817.

No. 75-514. Vega  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 519 F. 2d 1088.

No. 75-516. Hickm an  et  al . v . Unite d States . 
C. A. 9th Cir. Certiorari denied. Reported below: 523 
F. 2d 323.

No. 75-518. Brancato  et  al . v . Unit ed  States . 
C. A. 8th Cir. Certiorari denied. Reported below: 520 
F. 2d 904.

No. 75-523. Kaplan  v . Unite d States . C. A. 2d 
Cir. Certiorari denied.

No. 75-539. Aquila  et  al . v . Brichf ord  et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 519 F. 2d 
1402.
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No. 75-526. Local  1104, Communic ations  Workers  
of  Amer ica , AFL-CIO v. National  Labor  Relati ons  
Board  et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 520 F. 2d 411.

No. 75-546. Kleif gen  v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied.

No. 75-547. Pun  Hoi  Cheng  v . Immig ration  and  
Naturalizati on  Service . C. A. 3d Cir. Certiorari de-
nied. Reported below: 521 F. 2d 1351.

No. 75-557. New  Mexic o  v . Mathews , Secre tary  
of  Health , Education , and  Welfar e . C. A. 10th* Cir. 
Certiorari denied. Reported below: 517 F. 2d 989.

No. 75-559. Vesp e v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 520 F. 2d 1369.

No. 75-574. Topsy ’s Internati onal , Inc ., et  al . v . 
Seif fer  et  al . ; and

No. 75-633. Touche  Ross  & Co. v. Seif fer  et  al . 
C. A. 10th Cir. Certiorari denied. Reported below: 
520 F. 2d 795.

No. 75-575. Klein  et  al . v . City  of  Menlo  Park  
et  al . Ct. App. Cal., 1st App. Dist. Certiorari denied.

No. 75-581. Civi ta  v. Unit ed  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 521 F. 2d 1397.

No. 75-585. Reill y  v . United  States  et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 517 F. 2d 
1399.

No. 75-590. Consu mers  Union  of  the  United  
States , Inc . v . Period ical  Corres ponde nts ’ Assn , et  
al . C. A. D. C. Cir. Certiorari denied. Reported be-
low: 169 U. S. App. D. C. 370,515 F. 2d 1341.
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No. 75-589. Di Viaio  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 521 F. 2d 
1398.

No. 75-591. Diez  et  al . v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Reported below: 515 F. 2d 
892.

No. 75-603. M. C. Manufactur ing  Co ., Inc ., et  al . 
v. Texas  Foundries , Inc . Ct. Civ. App. Tex., 9th Sup. 
Jud. Dist. Certiorari denied. Reported below: 519 
S. W. 2d 269.

No. 75-605. Wyatt  et  al . v . United  Stat es . C. A. 
5th Cir. Certiorari denied. Reported below: 517 F. 2d 
1402.

No. 75-607. Ass ociati on  of  Massac husett s Con -
sumer s , Inc . v. Securitie s  and  Exchan ge  Commis si on  
et  al . C. A. D. C. Cir. Certiorari denied. Reported 
below: 170 U. S. App. D. C. 118,516 F. 2d 711.

No 75-614. Hapag -Lloyd , A. G., et  al . v . Texaco  
Panama , Inc .; and

No. 75-665. Fitz geral d , Publi c  Adminis trator  of  
New  York  County , et  al . v . Texaco  Inc . et  al . C. A. 
2d Cir. Certiorari denied. * Reported below: 521 F. 2d 
448.

No. 75-617. Greenberg  et  ux . v . Commi ss ioner  of  
Internal  Reve nue . C. A. 4th Cir. Certiorari denied. 
Reported below: 526 F. 2d 588.

No. 75-625. Perry  et  al . v . Unite d  States . C. A. 
4th Cir. Certiorari denied. Reported below: 520 F. 2d 
235.

No. 75-627. Mc Donnell  Douglas  Corp . v . Tuft . 
C. A. 8th Cir. Certiorari denied. Reported below: 517 
F. 2d 1301.
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No. 75-630. Termi nal  Flour  Mills  Co . et  al . v . 
Helix  Milli ng  Co . C. A. 9th Cir. Certiorari denied. 
Reported below: 523 F. 2d 1317.

No. 75-631. Alder  et  al . v . Sandstrom , Correc -
ti ons  Direct or , et  al . Sup. Ct. Fla. Certiorari denied. 
Reported below: 317 So. 2d 732.

No. 75-635. Donova n  et  al . v . National  Labor  Re -
lation s Board . C. A. 2d Cir. Certiorari denied. Re-
ported below: 520 F. 2d 1316.

No. 75-637. Taylor  et  al . v . R & A Constr uction , 
Inc ., et  al . Ct. App. Wash. Certiorari denied.

No. 75-645. Morton  et  al . v . Colora do . Sup. Ct. 
Colo. Certiorari denied. Reported below: ---- Colo.
—, 539 P. 2d 1255.

No. 75-646. A/S Arcadia  v . Gulf  Insurance  Co. 
C. A. 2d Cir. Certiorari denied. Reported below: 521 
F. 2d 756.

No. 75-653. Weeks , Chairm an , Du Page  County  
Board  of  Commis sioners , et  al . v . Clark , Treas urer  
of  Du Page  County , et  al . C. A. 7th Cir. Certiorari 
denied.

No. 75-654. Benner  Glass  Co. v. National  Labor  
Relati ons  Board . C. A. 5th Cir. Certiorari denied. 
Reported below: 514 F. 2d 641.

No. 75-660. Jacobi  et  al . v . Bache  & Co., Inc ., et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 520 
F. 2d 1231.

No. 75-687. Clark  et  al . v . American  Nation al  
Bank  & Trus t  Compa ny  of  Chattanooga . Ct. App. 
Tenn. Certiorari denied. Reported below: 531 S. W. 
2d 563.
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No. 75-663. Vaughn  v . G. D. Searl e  & Co. Sup. Ct. 
Ore. Certiorari denied. Reported below: 272 Ore. 367, 
536 P. 2d 1247.

No. 75-664. Schurmann  v. Unite d  States . C. A. 
5th Cir. Certiorari denied. Reported below: 519 F. 2d 
1088.

No. 75-667. Exhi bito rs  Post er  Excha nge , Inc ., et  
al . v. National  Scree n Service  Corp , et  al .; and 
Poster  Exchange , Inc . v . Nation al  Scre en  Servic e  
Corp , et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 517 F. 2d 110 (first case); 517 F. 2d 117 
(second case).

No. 75-668. Ameri can  Investment  Co . et  al . v . 
Harris . C. A. 8th Cir. Certiorari denied. Reported 
below: 523 F. 2d 220.

No. 75-673. National  Shipp ing  & Trading  Corp , 
et  al . v. Interoc ean  Shippi ng  Co . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 523 F. 2d 527.

No. 75-674. Wheeling -Pitt sburgh  Steel  Corp . v . 
Grif fi th  et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 521 F. 2d 31.

No. 75-675. Schwa rtz  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied.

No. 75-683. NMS Industri es , Inc . v . Schwart z  et  
al . C. A. 5th Cir. Certiorari denied. Reported below: 
517 F. 2d 925.

No. 75-685. Tucker  v . Kentucky  Bar  Assn . Ct. 
App. Ky. Certiorari denied. Reported below: 535 S. W. 
2d 97.

No. 75-686. Zamrzla  v . Sanders . Ct. App. Okla. 
Certiorari denied.
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No. 75-688. L Q Motor  Inns , Inc ., et  al . v . Spect or . 
C. A. 5th Cir. Certiorari denied. Reported below: 517 
F. 2d 278.

No. 75-690. Cotton  Baki ng  Co ., Inc . v . Local  369, 
Bakery  & Confect ionery  Worker s Internati onal  
Union  of  Ameri ca , AFL-CIO. C. A. 5th Cir. Certio-
rari denied. Reported below: 514 F. 2d 1235.

No. 75-692. Stei ner  v . Ball  et  al . Cir. Ct. Va., 
Arlington County. Certiorari denied.

No. 75-694. David  G. Allen  Co ., Inc . v . Pilot  
Freig ht  Carri ers , Inc . Ct. App. N. C. Certiorari 
denied. Reported below: 25 N. C. App. 315, 212 S. E. 
2d 699.

No. 75-695. Pryor  et  al . v . American  Pres ident  
Lines ; and Sacilott o  v . National  Shippi ng  Corp , et  
al . C. A. 4th Cir. Certiorari denied. Reported be-
low: 520 F. 2d 974 (first case); 520 F. 2d 983 (second 
case).

No. 75-697. Dickstein  et  al . v . Seventy  Corp , et  
al . C. A. 6th Cir. Certiorari denied. Reported be-
low: 522 F. 2d 1294.

No. 75-704. Monsanto  Co . v . Reed  Bros ., Inc . 
C. A. 8th Cir. Certiorari denied. Reported below: 525 
F. 2d 486.

No. 75-714. Heili g  v . Chris tense n , Judge , et  al . 
Sup. Ct. Nev. Certiorari denied. Reported below: 91 
Nev. 120,532 P. 2d 267.

No. 75-742. Firs t  Amer ican  Bank  & Trust  Co . 
ET AL. V. Ellwei n , COMMISSIONER, STATE BANKING 
Board , et  al . C. A. 8th Cir. Certiorari denied. Re-
ported below: 520 F. 2d 1309.
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No. 75-723. Triano  v . Supe rior  Court  of  New  Jer -
sey , Law  Divis ion , Hudson  County , et  al . C. A. 3d 
Cir. Certiorari denied.

No. 75-741. Lee  et  al . v . Venice  Work  Vess els , 
Inc ., et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 512 F. 2d 85.

No. 75-743. Hieger  et  al . v . Ford  Motor  Co . C. A. 
6th Cir. Certiorari denied. Reported below: 516 F. 2d 
1324.

No. 75-5130. Colon  v . Pennsy lvani a . Sup. Ct. Pa. 
Certiorari denied. Reported below: 461 Pa. 577, 337 
A. 2d 554.

No. 75-5222. Scott  et  al . v . Unite d  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 520 F. 2d 
697.

No. 75-5249. Olive r  v . Unite d  States  Departme nt  
of  Just ice  et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 517 F. 2d 426.

No. 75-5306. Will iams  v . Gunn , Warden . C. A. 
9th Cir. Certiorari denied.

No. 75-5325. Lee  v . Maryland . Ct. Sp. App. Md. 
Certiorari denied.

No. 75-5344. Deleo  v . Pogue , Warde n . C. A. 9th 
Cir. Certiorari denied.

No. 75-5351. Mc Kinney  v . Walke r , Warden .
C. A. 4th Cir. Certiorari denied.

No. 75-5362. Belt  v . Unite d  State s ; and
No. 75-5644. Rouillard  v . Unite d  Stat es . C. A. 

8th Cir. Certiorari denied. Reported below: 516 F. 2d 
873.
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No. 75-5364. Prest idge  v . Unite d  State s ;
No. 75-5398. Mc Gruder  v . Unite d  States ; and
No. 75-5484. Trevino  v . United  State s . C. A. 5th 

Cir. Certiorari denied. Reported below: 514 F. 2d 
1288.

No. 75-5370. Fruge  v . Zapata  Offsho re  Drilling  
Co. et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 512 F. 2d 1404.

No. 75-5372. Hernandez -Urib e v . United  States . 
C. A. 8th Cir. Certiorari denied. Reported below: 515 
F. 2d 20.

No. 75-5376. Welch  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 75-5380. Ladd  v . Calif ornia  et  al . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 75-5382. Craw ford  v . United  States . C. A. 
4th Cir. Certiorari denied. Reported below: 519 F. 2d 
347.

No. 75-5414. Stepi ns  v . Calif ornia . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 75-5423. Worth  v . Kansas . Sup. Ct. Kan. 
Certiorari denied. Reported below: 217 Kan. 393, 537 
P. 2d 191.

No. 75-5429. Harkins  v . Dravo  Corp . C. A. 3d Cir. 
Certiorari denied. Reported below: 517 F. 2d 1398.

No. 75-5432. Guel -Peral es  et  ux . v . Immigra tion  
and  Naturali zati on  Service . C. A. 9th Cir. Certio-
rari denied.

No. 75-5456. Blackshe ar  v . Griggs , Institut ion  
Superi ntendent . Sup. Ct. Cal. Certiorari denied.
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No. 75-5458. Wingard  v . Unit ed  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 522 F. 2d 796.

No. 75-5473. Antoniou  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 526 F. 2d 590.

No. 75-5474. Engram  v . Unite d  States . Ct. App. 
D. C. Certiorari denied. Reported below: 337 A. 2d 
488.

No. 75-5477. Johnson  v . Unite d  States . Ct. App. 
D. C. Certiorari denied. Reported below: 336 A. 2d 
545.

No. 75-5482. Alexa nder  v . Gardne r -Denver  Co . 
C. A. 10th Cir. Certiorari denied. Reported below: 
519 F. 2d 503.

No. 75-5486. Lunn  v . New  Mexico . Ct. App. N. M. 
Certiorari denied. Reported below: 88 N. M. 64, 537 
P. 2d 672.

No. 75-5488. Albanese  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 519 F. 2d 
1397.

No. 75-5493. James  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 519 F. 2d 1348.

No. 75-5496. Finch  v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 519 F. 2d 
1087.

No. 75-5497. Vickers  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 516 F. 2d 899.

No. 75-5504. Pond  v . Unit ed  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 523 F. 2d 210.

No. 75-5523. Chamb ers  v . Mis so uri . Sup. Ct. Mo. 
Certiorari denied. Reported below: 524 S. W. 2d 826.
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No. 75-5547. Stull  et  al . v . United  States . C. A. 
6th Cir. Certiorari denied. Reported below: 521 F. 2d 
687.

No. 75-5548. Wolfi sh  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 525 F. 2d 457.

No. 75-5549. Ruth  v . Unit ed  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 521 F. 2d 1399.

No. 75-5550. Mc Coy  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 515 F. 2d 962.

No. 75-5551. Caver  v . United  States . C. A. 6th 
Cir. Certiorari denied.

No. 75-5552. Trabacchi  v . United  States . C. A. 
2d Cir. Certiorari denied. Reported below: 526 F. 2d 
585.

No. 75-5562. Harri s v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 519 F. 2d 
1088.

No. 75-5568. White  v . Unite d  Stat es . C. A. 4th 
Cir. Certiorari denied.

No. 75-5569. Scott  v . Unite d States . C. A. 8th 
Cir. Certiorari denied.

No. 75-5575. Philli ps  v . Unit ed  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 519 F. 2d 48.

No. 75-5577. Van  Orsdell  v . Unite d  States . C. A. 
2d Cir. Certiorari denied. Reported below: 521 F. 2d 
1323.

No. 75-5588. Jones  v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied.

No. 75-5608. Benign o  v . Unite d  Stat es . C. A. 2d 
Cir. Certiorari denied. Reported below: 521 F. 2d 565.
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No. 75-5622. Novello  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 519 F. 2d 
1078.

No. 75-5624. Cruz  v . Unite d States . C. A. 9th 
Cir. Certiorari denied. Reported below: 523 F. 2d 473.

No. 75-5647. Clark  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 525 F. 2d 695.

No. 75-5668. Collins  v . Unit ed  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 523 F. 2d 
1051.

No. 75-5675. De Vonis h v . Este lle , Correc tions  
Director . C. A. 5th Cir. Certiorari denied. Reported 
below: 515 F. 2d 1181.

No. 75-5681. Robin son  v . Michigan . Sup. Ct. 
Mich. Certiorari denied.

No. 75-5683. Barber  v . Wainw right , Secreta ry , 
Departme nt  of  Offe nder  Rehabil itat ion  of  Florida , 
et  al . C. A. 5th Cir. Certiorari denied.

No. 75-5685. Tolbert  et  al . v . Califor nia . Ct. 
App. Cal., 2d App. Dist. Certiorari denied.

No. 75-5692. Van  Alstyn e  v . Califor nia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported below: 
46 Cal. App. 3d 900,121 Cal. Rptr. 363.

No. 75-5698. Krider  v . Wolf f , Warden . C. A. 8th 
Cir. Certiorari denied. Reported below: 518 F. 2d 
1297.

No. 75-5701. Reed  v . Cook , Warden . C. A. 3d Cir. 
Certiorari denied.

No. 75-5703. Bocchetta  et  al . v . Loyola  Univers ity  
et  al . C. A. 7th Cir. Certiorari denied.
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No. 75-5704. Miles  v . Bank  of  America  Nation al  
Trust  & Savi ngs  Assn . Ct. App. Cal., 1st App. Dist. 
Certiorari denied.

No. 75-5705. Bowe n v . La Vallee , Correcti onal  
Supe rinten dent . C. A. 2d Cir. Certiorari denied.

No. 75-5719. Cutchens  v. Mis si ss ippi . Sup. Ct. 
Miss. Certiorari denied. Reported below: 310 So. 2d 
273.

No. 75-5721. Richman  et  ux . v . Walke r , Governor  
of  Illinois , et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 525 F. 2d 694.

No. 75-5723. Mc Knight  v . Ohio . Ct. App. Ohio, 
Stark County. Certiorari denied.

No. 75-5724. Turner  v . Unite d  States . C. A. D. C. 
Cir. Certiorari denied.

No. 75-5725. Husk ey  et  al . v . Woodco ck  et  al . ; and 
Gabauer  v. Woodcock  et  al . C. A. 8th Cir. Certiorari 
denied. Reported below: 520 F. 2d 1096 (first case); 
520 F. 2d 1084 (second case).

No. 75-5726. Pace  v . Alabam a . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 521 F. 2d 812.

No. 75-5727. Eagen  v . Alabama . C. A. 5th Cir. 
Certiorari denied.

No. 75-5734. Swit zer  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 75-5736. Denman  v . Wertz . C. A. 6th Cir. 
Certiorari denied.

No. 75-5737. Rogers  v . Ohio . Sup. Ct. Ohio. Cer-
tiorari denied. Reported below: 43 Ohio St. 2d 28, 330 
N. E. 2d 674.
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No. 75-5742. Hunter  v . New  York . C. A. 2d Cir. 
Certiorari denied.

No. 75-5745. Diaz  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 75-5753. Holdin g  v . Holding . Sup. Ct. Va. 
Certiorari denied.

No. 75-5754. Gobie  v . Wainwri ght , Secretary , De -
partment  of  Off ender  Rehabil itat ion  of  Florida . 
C. A. 5th Cir. Certiorari denied.

No. 75-5760. Fish  v . Cardw ell , Warden . C. A. 9th 
Cir. Certiorari denied.

No. 75-5765. Miller  v . Calif ornia . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 75-5766. Canty  v . Brown  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 526 F. 2d 587.

No. 75-5768. Hogan  v . Havener , Correctional  Su -
perinte ndent . C. A. 6th Cir. Certiorari denied. Re-
ported below: 519 F. 2d 1402.

No. 75-5770. Turley  v . Calif ornia . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 75-5775. Emers on  v . Lash , Warden . C. A. 7th 
Cir. Certiorari denied. Reported below: 521 F. 2d 
1403.

No. 75-5777. Van  Meter  v . Security  Savings  Bank  
et  al . C. A. 8th Cir. Certiorari denied.

No. 75-5783. Dillard  v . New  York  City  Transit  
Authority . Ct. App. N. Y. Certiorari denied. Re-
ported below: 37 N. Y. 2d 806, 338 N. E. 2d 326.

No. 75-5791. La Bell e v . La Vallee , Correcti onal  
Superint endent . C. A. 2d Cir. Certiorari denied. 
Reported below: 517 F. 2d 750.
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No. 74-1213. Calif ornia  Depart ment  of  Indus -
trial  Relations , Divis ion  of  Industrial  Welf are , et  
al . v. Homemakers , Inc ., of  Los  Angeles . C. A. 9th 
Cir. Certiorari denied. Mr . Justi ce  Stevens  took no 
part in the consideration or decision of this petition. 
Reported below: 509 F. 2d 20.

Mr . Justice  White , with whom Mr . Justice  Black - 
mun  joins, dissenting.

This petition presents the questions whether a Cali-
fornia statute1 that requires covered employers to pay 
premium overtime wages to female employees, with no 
such requirement as to male employees, conflicts with 
and is pre-empted by § 703 (a) of Title VII of the Civil 
Rights Act of 1964, 78 Stat. 255, 42 U. S. C. § 2000e-2 
(a), and, if so, whether the federal courts should remedy 
its invalidity by declaring that an employer may dis-
regard the California statute and need not pay premium 
overtime wages to female employees. The Court of Ap-
peals answered both questions in the affirmative, 509 F. 
2d 20 (CA9 1974), and approved the District Court’s re-
fusal, 356 F. Supp. 1111, 1112 (ND Cal. 1973), to follow 
a decision of another Court of Appeals that is in square 
conflict on both questions. Hays v. Potlatch Forests, 
Inc., 465 F. 2d 1081 (CA8 1972), aff’g 318 F. Supp. 1368 
(ED Ark. 1970). These are substantial questions, and it 
is the Court’s duty to resolve this disagreement which

1Cal. Labor Code § 1350.5 (a) (1971):
“Employers of employees covered under the provisions of the Fair 

Labor Standards Act may employ females up to 10 hours during 
any one day of 24 hours or up to 58 hours in one week, provided 
that they are compensated at the rate of 1% times the regular 
rate of pay for time worked for one employer in excess of eight 
hours in any one day or 40 hours in any one week.”

Only the overtime premium requirement is at issue in this case. 
The maximum hour limitations were held invalid in Rosenfeld v. 
Southern Pacific Co., 444 F. 2d 1219 (CA9 1971).
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now impedes the important process of reconciling the 
federal statutes outlawing sex-based discrimination in 
employment with numerous “protective” state employ-
ment laws applicable only to female employees.

Respondent Homemakers, which employs men and 
women, filed suit in District Court asking that Cal. 
Labor Code § 1350.5 (a) (1971) be declared in conflict 
with Title VII and unenforceable. It argued that to pay 
the overtime premium to female employees in compli-
ance with state law would violate Title VII because 
there was no statutory requirement to pay such wages 
to male employees. Without discussion the District 
Court concluded that requiring payment of premium 
overtime wages only to female employees did conflict 
with Title VII. “[A]ware that the only authority di-
rectly on this issue is contrary,” the District Court de-
clined the State’s invitation to follow Hays v. Potlatch 
Forests, Inc., supra, and to require Homemakers to pay 
the same overtime premium to men as to women. To 
do so “would constitute usurpation of the legislative 
power that has been vested exclusively in the state Legis-
lature.” 356 F. Supp., at 1112. The District Court also 
rejected the State’s argument that both federal2 and 
state3 “equal pay” laws required Homemakers to equalize 
wages by paying premium overtime wages to male em-
ployees, not by forbidding payment of such wages to fe-
male employees. It reasoned that the State’s position 
conflicted with the purpose of the “equal pay” statutes 
which was “to protect only working women, not men, by 
supplementing women’s income in an attempt to narrow 
the gap between the income of working women and that

2 § 3 of the Equal Pay Act of 1963, 77 Stat. 56, amending § 6 
of the Fair Labor Standards Act of 1938, 52 Stat. 1062, 29 U. S. C. 
§206 (d).

3 Cal. Labor Code §1197.5 (1971).
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of men similarly employed.” Ibid. The Court of Ap-
peals affirmed the judgment that § 1350.5 (a) conflicted 
with Title VII and was unenforceable, expressly approv-
ing the District Court’s refusal to follow Hays v. Pot-
latch Forests, Inc., supra. 509 F. 2d, at 22-23.

The statute at issue in Hays, Ark. Stat. Ann. § 81-601 
(1960), is essentially indistinguishable from § 1350.5 (a) 
and was upheld in District Court against the claim that it 
had been superseded by Title VII and should be declared 
unenforceable. The Court of Appeals for the Eighth 
Circuit affirmed, holding that the Arkansas statute was 
not inconsistent with Title VII because it “ ‘does not say 
that women must be paid more than men; it simply says 
that they must be paid daily overtime without making a 
similar requirement as to men,’ ” 465 F. 2d, at 1082, 
quoting 318 F. Supp., at 1375, and that “any discrimina-
tion against men resulting from the Arkansas statute is to 
be cured by extending the benefits of that statute to male 
employees rather than holding it invalid.” 465 F. 2d, 
at'1083.4

I would grant the petition for a writ of certiorari and 
set the case for oral argument.

4 In Hays n . Potlatch Forests, Inc., the Court of Appeals noted 
that extending the benefits to male employees was “in accord with 
the express policies” of the Equal Pay Act, 29 U. S. C. § 206 (d)(1), 
465 F. 2d, at 1083, although the District Court had found “it 
unnecessary to appraise [the] assertion” that the Equal Pay Act as 
well as the Civil Rights Act required payment of premium overtime 
wages to male employees. 318 F. Supp., at 1374 n. 1.

The Court of Appeals for the Eighth Circuit also accorded “great 
deference” to Equal Employment Opportunity Commission regula-
tions, 29 CFR § 1604.2 (b) (1972), making failure to extend statu-
tory premium overtime benefits to male as well as female employees 
an “unlawful employment practice.” In this case both the District 
Court, 356 F. Supp., at 1113, and the Court of Appeals, 509 F. 2d, 
at 22, held that the EEOC did not have authority to issue regula-
tions which modified state substantive law so extensively.
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No. 75-273. Clark  v . Hilli ard . C. A. 6th Cir. 
Motion of respondent for leave to proceed in forma pau-
peris granted. Certiorari denied. Reported below: 516 
F. 2d 1344.

No. 75-482. Jeff ers  et  al . v . Unit ed  States ; and
No. 75-5492. Smith  v . Unite d  States . C. A. 7th 

Cir. Certiorari denied. Mr . Justice  Stevens  took no 
part in the consideration or decision of these petitions. 
Reported below: 520 F. 2d 1256.

No. 75-701. School  Dis trict  No . 1, Denver , Colo -
rado , et  al . v. Keyes  et  al .; and

No. 75-702. Congress  of  Hisp anic  Educators  et  al . 
v. Schoo l  Distr ict  No . 1, Denver , Colorado , et  al . 
C. A. 10th Cir. Motion of Puerto Rican Legal Defense 
& Education Fund, Inc., for leave to file a brief as amicus 
curiae in No. 75-702 granted. Certiorari denied. Mr . 
Just ice  White  took no part in the consideration . or 
decision of this motion and petitions. Reported below: 
521 F. 2d 465.

No. 75-5449. Grace  v . Hopp er , Warden . Sup. Ct. 
Ga. Certiorari denied. Mr . Justice  Brennan  would 
grant certiorari. Reported below: 234 Ga. 669, 217 S. E. 
2d 267.

No. 75-5592. Silva  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Mr . Justi ce  Mars hall  would grant 
certiorari. Reported below: 517 F. 2d 1401.

No. 75-5761. Scoggin  v. Schrunk , Mayor  of  Port -
land , Oregon , et  al . C. A. 9th Cir. Certiorari denied. 
Mr . Just ice  Brennan  and Mr . Justice  Marshall  
would grant certiorari. Reported below: 522 F. 2d 436.
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Rehearing Denied
No. 75-5412. Mills  v . Muscoge e County  Supe rior  

Court , Columbus , Georgia , ante, p. 989;
No. 75-5476. Taras  v . First  Arlington  National  

Bank , ante, p. 998; and
No. 75-5558. Roy  v . Dunn , ante, p. 1022. Petitions 

for rehearing denied. Mr . Justi ce  Stevens  took no part 
in the consideration or decision of these petitions.

No. 74—1414. Shumar  v . Unite d  States , ante, p. 879. 
Motion for leave to proceed further herein in forma pau-
peris granted. Motion for leave to file petition for re-
hearing denied. Mr . Justice  Stevens  took no part in 
the consideration or decision of these motions.

No. 75-175. Grif fi th  v . Unite d  States , ante, p. 926. 
Motion for leave to file petition for rehearing denied. 
Mr . Justi ce  Stevens  took no part in the consideration 
or decision of this motion.

January  16, 1976

Miscellaneous Order
No. A-637. Gratton  v . Unite d States . Applica-

tion for recall and stay of mandate of the United States 
Court of Appeals for the Seventh Circuit, presented to 
Mr . Justice  Stevens , and by him referred to the Court, 
denied. Mr . Just ice  Stevens  took no part in the con-
sideration or decision of this application.

Januar y  19, 1976

Affirmed on Appeal
No. 75-740. Graham  v . Fong  Eu , Secretar y of  

State  of  Califor nia , et  al . Affirmed on appeal from 
D. C. N. D. Cal. Reported below: 403 F. Supp. 37.
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No. 75-5827. Manes  et  al . v . Goldin , Comp trol ler , 
City  of  New  York , et  al . Affirmed on appeal from 
D. C. E. D. N. Y. Reported below: 400 F. Supp. 23.

Appeals Dismissed
No. 75-481. Pendl eton  et  al . v . Califor nia . Ap-

peal from App. Dept., Super. Ct. Cal., County of Orange, 
dismissed for want of substantial federal question.

Mr . Justice  Brennan , with whom Mr . Justice  
Stewar t  and Mr . Justice  Marshall  join, dissenting.

Appellants were convicted in the Municipal Court of 
Orange County of distributing obscene matter in viola-
tion of Cal. Penal Code § 311.2 (1970), which provides in 
pertinent part:

“(a) Every person who knowingly . . . distrib-
utes ... to others, any obscene matter is guilty of a 
misdemeanor.”

As used in § 311.2,
“ ‘Obscene matter’ means matter, taken as a whole, 
the predominant appeal of which to the average 
person, applying contemporary standards, is to pru-
rient interest, i. e., a shameful or morbid interest 
in nudity, sex, or excretion; and is matter which 
taken as a whole goes substantially beyond cus-
tomary limits of candor in description or represen-
tation of such matters; and is matter which taken 
as a whole is utterly without redeeming social im-
portance.” §311 (a) (Supp. 1975).

On appeal, the Appellate Department of the Superior 
Court of California for the County of Orange affirmed 
the convictions.

It is my view that “at least in the absence of distribu-
tion to juveniles or obtrusive exposure to unconsenting 
adults, the First and Fourteenth Amendments prohibit 
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the State and Federal Governments from attempting 
wholly to suppress sexually oriented materials on the 
basis of their allegedly ‘obscene’ contents.” Paris Adult 
Theatre I n . Slaton, 413 U. S. 49, 113 (1973) (Brennan , 
J., dissenting). It is clear that, tested by that constitu-
tional standard, § 311.2, as it incorporates the definition 
of “obscene matter” in § 311 (a), is constitutionally over-
broad and therefore invalid on its face. For the reasons 
stated in my dissent in Miller v. California, 413 U. S. 15, 
47 (1973), and since the judgment of the Appellate 
Department was rendered after Miller, I would reverse. 
In that circumstance, I have no occasion to consider 
whether the other questions presented merit plenary 
review. See Heller v. New York, 413 U. S. 483, 495 
(1974) (Brennan , J., dissenting).

Moreover, on the basis of the Court’s own holding in 
Jenkins v. Georgia, 418 U. S. 153 (1974), its dismissal is 
improper. As permitted by this Court’s Rule 12 (1), 
which provides that the record in a case need not be certi-
fied to this Court, the appellants did not certify the alleg-
edly obscene materials involved in this case. It is plain, 
therefore, that the Court, which has not requested the 
certification of those materials, has failed to discharge its 
admitted responsibility under Jenkins independently to 
review those materials under the second and third parts 
of the Miller obscenity test.

No. 75-622. Johns -Manville  Products  Corp . v . 
Commis sio ner  of  Revenue  Admini strati on . Appeal 
from Sup. Ct. N. H. dismissed for want of substantial 
federal question. Mr . Just ice  Powell  would note prob-
able jurisdiction and set case for oral argument. Re-
ported below: 115 N. H. 428, 343 A. 2d 221.

No. 75-761. Donoh ue  v . City  of  San  Jose . Appeal 
from Ct. App. Cal., 1st App. Dist., dismissed for want of 
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substantial federal question. Reported below: 51 Cal. 
App. 3d 40,123 Cal. Rptr. 804.

No. 75-5520. Lang  v . Illinoi s . Appeal from App. 
Ct. Ill., 1st Dist., dismissed for want of jurisdiction, it 
appearing that there is no final judgment of the highest 
court of a State wherein a judgment could be had as 
required by 28 U. S. C. § 1257.

Certiorari Granted—Vacated and Remanded. (See also 
No. 75-584, ante, p. 326.)

No. 74—1184. American  Tradi ng  Transportati on  
Co., Inc ., et  al . v . Escobar . C. A. 9th Cir. Motion of 
respondent for leave to proceed in forma pauperis and 
certiorari granted. Judgment vacated and case remanded 
for further consideration in light of American Foreign 
S. S. Co. v. Matise, ante, p. 150. Mr . Justice  Stevens  
took no part in the consideration or decision of this case. 
Reported below: 503 F. 2d 271.

Certiorari Dismissed. (See No. 75-543, ante, p. 325.)

Miscellaneous Orders
No. A-503 (75-5731). Beals  v . United  States . 

C. A. 6th Cir. Application for bail, presented to Mr . 
Justi ce  Brennan , and by him referred to the Court, 
denied.

No. D-55. In re  Disb arment  of  Silver ton . 
It having been reported to the Court that Ronald 
Robert Silverton, of Los Angeles, Cal., has been disbarred 
from the practice of law by the Supreme Court of Cali-
fornia, and this Court by order of October 6, 1975 [ante, 
p. 812], having suspended the said Ronald Robert Silver- 
ton from the practice of law in this Court and directed 
that a rule issue requiring him to show cause why he 
should not be disbarred;

And it appearing that the said rule was duly issued and 
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served upon the respondent and a response having been 
filed thereto;

It is ordered that the said Ronald Robert Silverton be 
disbarred from the practice of law in this Court and that 
his name be stricken from the role of attorneys admitted 
to practice before the Bar of this Court.

No. 73-1288. Alfred  Dunhill  of  London , Inc . v . 
Republic  of  Cuba  et  al . C. A. 2d Cir. [Certiorari 
granted, 416 U. S. 981.] Motion of John G. Laylin et al. 
for leave to file a brief as amici curiae denied.

No. 74-1151. Planned  Parenthood  of  Cent ral  
Miss ouri  et  al . v . Danforth , Attorn ey  General  of  
Miss ouri , et  al . ; and

No. 74-1419. Danforth , Attorney  General  of  Mis -
souri  v. Planned  Parentho od  of  Central  Mis souri  
et  al . Appeals from D. C. E. D. Mo. [Probable juris-
diction noted, ante, p. 819.] Motion of Missouri Nurses 
for Life for leave to file a brief as amicus curiae granted.

No. 74-1318. Drew  Municip al  Separat e School  
Distri ct  et  al . v . Andrews  et  al . C. A. 5th Cir. [Cer-
tiorari granted, ante, p. 820.] Motion of Equal Rights 
Advocates, Inc., et al. for leave to file a brief as amici 
curiae granted. Motion of respondents for divided argu-
ment granted.

No. 74-1542. Union  Electric  Co . v . Environ -
ment al  Protection  Agency  et  al . C. A. 8th Cir. 
[Certiorari granted, ante, p. 821.] Motion of Exxon 
Corp, et al. for leave to file an untimely brief as amici 
curiae denied.

No. 75-110. Sakraida  v . Ag Pro , Inc . C. A. 5th 
Cir. [Certiorari granted, ante, p. 891.] Motion of Bar 
Association for the District of Columbia for leave to file 
a brief as amicus curiae granted.
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No. 74-6438. Scott  et  al . v . Kentucky  Parole  
Board  et  al . C. A. 6th Cir. [Certiorari granted, ante, 
p. 1031.] Respondents’ suggestion of mootness and mo-
tion of petitioners to substitute James Ray Brumley et al. 
in place of Ewell Scott as parties petitioner deferred to 
hearing of case on the merits.

No. 75-260. Mc Donal d  et  al . v . Santa  Fe Trail  
Transp ortati on  Co . et  al . C. A. 5th Cir. [Certiorari 
granted, ante, p. 923.] Motion of American Federation 
of Labor & Congress of Industrial Organizations for leave 
to file a brief as amicus curiae denied.

No. 75-312. Young , Mayor  of  Detroit , et  al . v . 
Americ an  Mini  Theatres , Inc ., et  al . C. A. 6th Cir. 
[Certiorari granted sub nom. Gribbs v. American Mini 
Theatres, Inc., ante, p. 911.] Motions of Motion Pic-
ture Association of America, Inc., and American Civil 
Liberties Union et al. for leave to file briefs as amici 
curiae denied.

No. 75-5932. Harper  v . Mc Carthy , Men ’s Colony  
Superi ntendent . Motion for leave to file petition for 
writ of habeas corpus denied.

Certiorari Denied
No. 75-395. South  Dakot a  Departme nt  of  Trans -

porta tion  ex  rel . Divis ion  of  Highwa ys  v . Schu -
maker  et  al . C. A. 8th Cir. Certiorari denied. Re-
ported below: 518 F. 2d 653.

No. 75-594. Inter coun ty  Construction  Co . v . Oc -
cupa tional  Safe ty  and  Healt h  Review  Commiss ion . 
C. A. 4th Cir. Certiorari denied. Reported below: 522 
F. 2d 777.

No. 75-643. Allen  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 522 F. 2d 1229.
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No. 75-680. Campbell  et  al . v . Beaughler  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 519 
F. 2d 1307.

No. 75-710. Bolt , Beranek  & Newman , Inc . v . Mc -
Donnell  Douglas  Corp . C. A. 8th Cir. Certiorari 
denied. Reported below: 521 F. 2d 338.

No. 75-722. Interna tional  Ass ociation  of  Ma -
chinists  & Aeros pac e Workers , AFL-CIO v. REA 
Express , Inc . C. A. 2d Cir. Certiorari denied. Re-
ported below: 523 F. 2d 164.

No. 75-728. Rosenstock  v . Rose nst ock . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 75-733. Long  Islan d Lighti ng  Co . et  al . v . 
Standard  Oil  Comp any  of  Calif ornia  et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 521 F. 2d 
1269.

No. 75-738. Tesar  v . Town  of  Crete , Nebras ka . 
C. A. 8th Cir. Certiorari denied. Reported below: 521 
F. 2d 1404.

No. 75-749. Norris  v . North  Caroli na . Ct. App. 
N. C. Certiorari denied. Reported below: 26 N. C. 
App. 259, 215 S. E. 2d 875.

No. 75-752. De Costa  v . Columb ia  Broadcas ting  
System , Inc ., et  al . C. A. 1st Cir. Certiorari denied. 
Reported below: 520 F. 2d 499.

No. 75-755. 28 East  Jackson  Enterpris es , Inc . v . 
Culle rton , Cook  Count y  Asses sor , et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 523 F. 2d 439.

No. 75-756. Smith  et  al . v . Smith  et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 523 F. 2d 
121.
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No. 75-782. Peltzman  v . Central  Gulf  Lines , Inc . 
C. A. 2d Cir. Certiorari denied. Reported below: 523 
F. 2d 96.

No. 75-789. Mc Gee  v . Burlington  North ern , Inc . 
Sup. Ct. Mont. Certiorari denied. Reported below: 
---- Mont.----- , 540 P. 2d 298.

No. 75-795. Cisse ll , Trust ee  in  Bankrupt cy  v . 
Ameri can  Home  Ass uranc e Co . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 521 F. 2d 790.

No. 75-5460. Modes ky  v . Morris , Secreta ry , De -
partme nt  of  Social  and  Health  Services  of  Wash -
ington , et  al . C. A. 9th Cir. Certiorari denied.

No. 75-5472. Dime ry  v . Maryland . Ct. App. Md. 
Certiorari denied. Reported below: 274 Md. 661, 338 A. 
2d 56.

No. 75-5499. Safely  v . Unit ed  States . C. A. 4th 
Cir. Certiorari denied.

No. 75-5510. Walker  v . Durley  et  al . Sup. Ct. 
Cal. Certiorari denied.

No. 75-5525. Green  et  al . v . Unite d  States ; and
No. 75-5670. Piccora  et  al . v . Unite d States . 

C. A. 2d Cir. Certiorari denied. Reported below: 523 
F. 2d 229.

No. 75-5527. Dean  v . Wisco nsin . Sup. Ct. Wis. 
Certiorari denied. Reported below: 67 Wis. 2d 513, 227 
N. W. 2d 712.

No. 75-5545. Wingate  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 520 F. 2d 309.

No. 75-5581. Warren  v . United  States . C. A. 6th 
Cir. Certiorari denied.
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No. 75-5604. Craft  v . Louisi ana  et  al . Sup. Ct. 
La. Certiorari denied.

No. 75-5610. Larse n  v . Unit ed  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 525 F. 2d 444.

No. 75-5612. Gomez  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 523 F. 2d 185.

No. 75-5614. Jasp er  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 523 F. 2d 395.

No. 75-5629. Goodrich  v . United  States . C. A. 4th 
Cir. Certiorari denied.

No. 75-5633. Barr  v . Oliver , U. S. Distr ict  Judge . 
C. A. 8th Cir. Certiorari denied.

No. 75-5642. Quillen  v . United  States . C. A. 6th 
Cir. Certiorari denied.

No. 75-5645. Trujil lo  v . United  States . C. A. 
10th Cir. Certiorari denied.

No. 75-5655. Willi ams  v . Unite d  States . C. A. 
5th Cir. Certiorari denied.

No. 75-5664. Wheeler  v . New  Hamps hire  Depart -
ment  of  Empl oyment  Security  et  al . Sup. Ct. N. H. 
Certiorari denied. Reported below: 115 N. H. 347, 341 
A. 2d 777.

No. 75-5669. Harris  v . Unite d  Stat es . C. A. 4th 
Cir. Certiorari denied.

No. 75-5672. Olsen  v . Unite d  Stat es . C. A. 8th 
Cir. Certiorari denied. Reported below: 521 F. 2d 
1404.

No. 75-5695. Bjornson  et  al . v . United  States  
C. A. 5th Cir. Certiorari denied.



1076 OCTOBER TERM, 1975

January 19, 1976 423 U.S.

No. 75-5708. Ludwi g  et  al . v . Unite d  States . C. A. 
8th Cir. Certiorari denied. Reported below: 523 F. 2d 
705.

No. 75-5718. Herron  v . Unit ed  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 521 F. 2d 813.

No. 75-5732. Carter  v . Unite d States . Ct. Cl. 
Certiorari denied. Reported below: 207 Ct. Cl. 316, 518 
F. 2d 1199.

No. 75-5784. Root  v . Territor y  of  Guam . C. A. 
9th Cir. Certiorari denied. Reported below: 524 F. 2d 
195.

No. 75-5789. Ashford  v . Estel le , Correc tions  Di-
rector . C. A. 5th Cir. Certiorari denied. Reported 
below: 515 F. 2d 1181.

No. 75-5793. Keser  v . Regan , Pris on  Superi n -
tendent . C. A. 3d Cir. Certiorari denied. Reported 
below: 521 F. 2d 1400.

No. 75-5797. Mc Cray  v . Boslo w , Instit ution  Direc -
tor , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 526 F. 2d 589.

No. 75-5798. Gasper ich  v . Church . Ct. App. Md. 
Certiorari denied. Reported below: 275 Md. 534, 341 
A. 2d 789.

No. 75-5802. Agnes  v . Pennsylvani a . Sup. Ct. Pa. 
Certiorari denied.

No. 75-5804. Carter  v . Walker  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 520 F. 2d 941.

No. 75-5805. Strat ton  v . Illinois . App. Ct. Ill., 
2d Dist. Certiorari denied. Reported below: 30 Ill. 
App. 3d 550, 332 N. E. 2d 556.
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No. 75-5806. Olden  v . Neva da . Sup. Ct. Nev. Cer-
tiorari denied.

No. 75-5808. Mill er  v . Gunn , Warden . C. A. 9th 
Cir. Certiorari denied.

No. 75-5812. Willi ams  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Re-
ported below: 48 App. Div. 2d 1015, 372 N. Y. S. 2d 
568.

No. 75-5814. Gilli ard  v . Casscles , Correction al  
Supe rinten dent . C. A. 2d Cir. Certiorari denied.

No. 75-5816. Luckett  v . Nevada . Sup. Ct. Nev. 
Certiorari denied. Reported below: 91 Nev. 681, 541 
P. 2d 910.

No. 75-5819. Cronnon  v . Alaba ma . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 56 Ala. App. 
192, 320 So. 2d 697.

No. 75-5820. Scarpelli  v . Workmen ’s Compens a -
tion  Appe al  Board  et  al . Pa. Commw. Ct. Certiorari 
denied. Reported below: 18 Pa. Commw. 30, 333 A. 2d 
828.

No. 75-5821. Jones  v . Estelle , Corrections  Direc -
tor . C. A. 5th Cir. Certiorari denied.

No. 75-5823. Wagner  v . Cupp , Penit enti ary  Super -
intende nt . Ct. App. Ore. Certiorari denied.

No. 75-5824. Van  Mete r  v . Morga n , Sherif f . 
C. A. 8th Cir. Certiorari denied.

No. 74-758. Provident  Securities  Co . v . Forem ost - 
Mc Kesson , Inc . C. A. 9th Cir. Certiorari denied. 
Mr . Just ice  Steve ns  took no part in the consideration 
or decision of this petition. Reported below: 506 F. 2d 
601.
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No. 74-1328. Jenks  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Mr . Justi ce  Steve ns  took no 
part in the consideration or decision of this petition. 
Reported below: 513 F. 2d 633.

No. 75-580. Allis -Chalmers  Manufacturing  Co . 
v. Gulf  & Western  Indus tries , Inc . C. A. 7th Cir. 
Certiorari denied. Mr . Justi ce  Steve ns  took no part 
in the consideration or decision of this petition. Re-
ported below: 527 F. 2d 335.

No. 75-721. Phelp s  v . Chris tis on , Receiver . C. A. 
7th Cir. Certiorari denied. Mr . Justice  Stevens  took 
no part in the consideration or decision of this petition.

No. 75-5611. Lisk  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Mr . Justice  Stevens  took no part 
in the consideration or decision of this petition. Re-
ported below: 522 F. 2d 228.

No. 75-82. Sheet  Metal  Workers ’ Internat ional  
Assn . v . Carter . Ct. App. Ga. Certiorari denied. Mr . 
Justice  Brennan , Mr . Justice  White , and Mr . Justice  
Marsh all  would grant certiorari. Reported below: 133 
Ga. App. 872, 212 S. E. 2d 645.

No. 75-184. La Vallee , Correctional  Supe rint end -
ent  v. Rogers . C. A. 2d Cir. Motion of respondent for 
leave to proceed in forma pauperis granted. Certiorari 
denied. Mr . Justice  Blackmu n  would grant certiorari. 
Reported below: 517 F. 2d 1330.

No. 75-502. Ameri can  Marine  Corp . v . Louviere  
et  al .; and

No. 75-505. Pneumatic  Service  & Equipm ent  Co . 
et  al . v. Louviere  et  al . C. A. 5th Cir. Motion of re-
spondents Louviere et al. for leave to proceed in forma 
pauperis in No. 75-505 granted. Certiorari denied. Re-
ported below: 509 F. 2d 278 and 515 F. 2d 571.
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No. 75-449. Cook  & Co., Inc . v . Pierce  et  al . C. A. 
10th Cir. Certiorari denied. Mr . Justi ce  Powe ll  took 
no part in the consideration or decision of this petition. 
Reported below: 518 F. 2d 720.

No. 75-493. Illi nois  v . Lang . App. Ct. Ill., 1st 
Dist. Motion of respondent for leave to proceed in 
forma pauperis granted. Certiorari denied. Reported 
below: 26 Ill. App. 3d 648, 325 N. E. 2d 305.

No. 75-5391. Demps ey  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 513 F. 2d 274.

Mr . Justice  Brennan , with whom Mr . Justi ce  
Marshall  joins, dissenting.

Petitioner was charged with conspiracy to possess and 
distribute cocaine under an indictment that alleged seven 
overt acts involving petitioner. Three of these acts were 
the subject of an earlier indictment charging substantive 
offenses, and petitioner had pleaded guilty to the sub-
stantive indictment before the conspiracy indictment was 
returned. Petitioner made a timely claim in the Dis-
trict Court that the conspiracy indictment should be 
dismissed as barred by the Double Jeopardy Clause and 
collateral estoppel. He also argued that he would not 
have pleaded guilty had he known that the Government 
would follow with a conspiracy indictment. His claim 
was rejected, and his conviction after a jury trial was 
affirmed on appeal. United States v. Marshall, 513 F. 2d 
274 (CA5 1975).

The two indictments concerned charges against peti-
tioner that clearly arose out of the same criminal trans-
action or episode. In that circumstance, I would grant 
the petition for certiorari and reverse the conspiracy con-
viction. I adhere to the view that the Double Jeopardy 
Clause of the Fifth Amendment requires prosecution in 
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one proceeding, except in extremely limited circumstances 
not present here, of “all the charges against a defendant 
that grow out of a single criminal act, occurrence, episode, 
or transaction.” Ashe n . Swenson, 397 U. S. 436, 453- 
454 (1970) (Brennan , J., concurring). See Susi v. 
Flowers, ante, p. 1006 (Brennan , J., dissenting) ; Vardas 
v. Texas, ante, p. 904 (Brennan , J., dissenting) ; Stewart 
v. Iowa, ante, p. 902 (Brennan , J., dissenting) ; Waugh 
v. Gray, 422 U. S. 1027 (1975) (Brennan , J., dissent-
ing); Wells v. Missouri, 419 U. S. 1075 (1974) (Bren -
nan , J., dissenting) ; Moton v. Swenson, 417 U. S. 957 . 
(1974) (Brennan , J., dissenting); Tijerina v. New 
Mexico, 417 U. S. 956 (1974) (Brennan , J., dissenting) ; 
Ciuzio v. United States, 416 U. S. 995 (1974) (Brennan , 
J., dissenting) ; Harris v. Washington, 404 U. S. 55, 57 
(1971) (concurring statement); Waller v. Florida, 397 
U. S. 387, 395 (1970) (Brennan , J., concurring). See 
also People v. White, 390 Mich. 245, 212 N. W. 2d 222 
(1973); State v. Brown, 262 Ore. 442, 497 P. 2d 1191 
(1972); Commonwealth n . Campana, 452 Pa. 233, 304 
A. 2d 432, vacated and remanded, 414 U. S. 808 (1973), 
adhered to on remand, 455 Pa. 622, 314 A. 2d 854 (1974) ; 
State v. Gregory, 66 N. J. 510, 333 A. 2d 257 (1975).

No. 75-5538. Chavis  et  al . v . North  Carolina . 
Sup. Ct. N. C. Motion for an in camera examination 
of amended statements of a State’s witness and certiorari 
denied. Reported below: 287 N. C. 261, 214 S. E. 2d 
434.

Rehearing Denied
No. 74—1418. Buchanan  et  al . v . Evans  et  al ., ante, 

p. 963. Petition for rehearing denied. Mr . Justice  
Stevens  took no part in the consideration or decision of 
this petition.
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No. 74—1457. Sumitomo  Forest ry  Co ., Ltd ., of  
Japan  v . Thurston  County , Washi ngton , ante, p. 831;

No. 75-124. Texas  v . White , ante, p. 67;
No. 75-301. Bauman  v . United  State s , ante, p. 946;
No. 75-314. Ritter  v . Klep pe , Secretary  of  the  

Interior , et  al ., ante, p. 947;
No. 75-467. Wiethe  v . Curry , ante, p. 941;
No. 75-560. Burns  v . Decke r  et  al ., ante, p. 1017;
No. 75-5124. Ward  v . Carpent er , Sherif f , ante, 

p. 916;
No. 75-5212. Sayles  v . Siri ca , U. S. Dist rict  Judge , 

ante, p. 949;
No. 75-5312. Randle  v . United  States , ante, p. 988;
No. 75-5396. Blevins  v . United  Stat es , ante, 

p. 1020;
No. 75-5404. Toda  v . Tanaka , ante, p. 989;
No. 75-5408. Green  v . United  States  Department  

of  Labor  et  al ., ante, p. 976;
No. 75-5409. Burdeau  v . Trustees  of  the  Cali -

forni a  State  College s  et  al ., ante, p. 989;
No. 75-5420. Roots  v . Woodall , ante, p. 997;
No. 75-5450. Curry  v . Jensen  et  al ., ante, p. 998;
No. 75-5490. Clark  v . Alabam a , ante, p. 937;
No. 75-5531. Willi ams  v . New  York , ante, p. 990; 

and
No. 75-5573. Green  v . Departm ent  of  Public  Wel -

fare  of  Mass achuset ts , ante, p. 976. Petitions for 
rehearing denied. Mr . Justi ce  Stevens  took no part in 
the consideration or decision of these petitions.

No. 74-6663. Swanson  v . Estel le , Correct ions  Di-
rector , ante, p. 858. Motion for leave to file petition 
for rehearing denied. Mr . Justi ce  Steve ns  took no part 
in the consideration or decision of this motion.
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January  21, 1976

Dismissal Under Rule 60
No. 75-850. Flem ing  et  al . v . United  States . C. A. 

8th Cir. Certiorari dismissed under this Court’s Rule 60. 
Reported below: 526 F. 2d 191.

Januar y  22, 1976

Certiorari Granted
No. 74^6257. Gregg  v . Georgia . Sup. Ct. Ga. Mo-

tion for leave to proceed in forma pauperis granted. 
Certiorari granted limited to Question 4 presented by the 
petition which reads as follows: “Whether the imposition 
and carrying out of the sentence of death for the crime 
of murder under the law of Georgia violates the Eighth 
or Fourteenth Amendment to the Constitution of the 
United States?” Reported below: 233 Ga. 117, 210 S. E. 
2d 659;

No. 75-5394. Jurek  v . Texas . Ct. Crim. App. Tex. 
Motion for leave to proceed in forma pauperis granted. 
Certiorari limited to Question 1 presented by the peti-
tion which reads as follows: “Does the imposition and 
carrying out of the sentence of death for the crime of 
murder under the law of Texas violate the Eighth or 
Fourteenth Amendment to the Constitution of the United 
States?” Reported below: 522 S. W. 2d 934;

No. 75-5491. Woodso n  et  al . v . North  Caroli na . 
Sup. Ct. N. C. Motion for leave to proceed in forma 
pauperis and certiorari granted. Reported below: 287 
N. C. 578, 215 S. E. 2d 607;

No. 75-5706. Proffi tt  v . Florida . Sup. Ct. Fla. 
Motion for leave to proceed in forma pauperis and cer-
tiorari granted. Reported below: 315 So. 2d 461; and

No. 75-5844. Robert s v . Louis iana . Sup. Ct. La.



ORDERS 1083

423 U. S. January 22, 26, 1976

Motion for leave to proceed in forma pauperis and cer-
tiorari granted. Reported below: 319 So. 2d 317.

Briefs for petitioners in all of the foregoing cases [Nos. 
74-6257 through 75-5844] shall be filed with the Clerk 
on or before February 25, 1976. Briefs for respondents 
shall be filed on or before March 25, 1976. Cases set for 
oral argument at 1 p. m. on March 30, 1976, subject 
to further order of the Court. The Solicitor General is 
invited to file a brief in these cases expressing the views 
of the United States.

Januar y  26, 1976

Affirmed on Appeal
No. 75-716. Cartw right  Van  Lines , Inc . v . Unite d  

State s  et  al . Affirmed on appeal from D. C. W. D. Mo. 
Reported below: 400 F. Supp. 795.

Appeals Dismissed
No. 75-5863. Ferebee  v . Virginia . Appeal from Cir. 

Ct., City of Portsmouth. Appeal dismissed for want of 
jurisdiction. Treating the papers whereon the appeal 
was taken as a petition for writ of certiorari, certiorari 
denied.

No. 75-827. Snow  et  al . v . City  of  Memphi s  et  al . 
Appeal from Sup. Ct. Tenn, dismissed for want of sub-
stantial federal question. Reported below: 527 S. W. 2d 
55.

No. 75-525. Pirillo  et  al . v . Tariff , Judge , et  al . 
Appeal from Sup. Ct. Pa. dismissed for want of jurisdic-
tion. Treating the papers Whereon the appeal was taken 
as a petition for writ of certiorari, certiorari denied. Re-
ported below: 462 Pa. 511,341 A. 2d 896.

No. 75-822. Thompson  v . Kent on  County  Board  
of  Electi on  Comm is si on  et  al . Appeal from Ct. App.
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Ky. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied.

Miscellaneous Orders
No. A-472. Kell ey  v . United  States  et  al . D. C. 

C. D. Cal. Reapplication for stay pending appeal, pre-
sented to Mr . Justi ce  Marshall , and by him referred 
to the Court, denied. Mr . Justi ce  Steve ns  took no 
part in the consideration or decision of this reapplication.

No. A-638. Hanson  et  al . v . Unite d  Stat es  et  al . 
C. A. 8th Cir. Application for temporary restraining 
order, presented to Mr . Justice  Blackmun , and by him 
referred to the Court, denied. Mr . Justi ce  Blackmu n  
took no part in the consideration or decision of this 
application.

No. D-59. In re  Disbarment  of  Nelson . Ray-
mond Alexander Nelson, of San Anselmo, Cal., having 
requested to resign as a member of the Bar of this Court, 
it is ordered that his name be stricken from the roll of 
attorneys admitted to practice before the Bar of this 
Court. The rule to show cause heretofore issued on 
October 14, 1975 [ante, p. 888], is hereby discharged.

No. 52, Orig. United  States  v . Florida . Supple-
mental Report of Special Master received and ordered 
filed. Parties directed to submit a proposed decree. 
[See 420 U. S. 531.]

No. 64, Orig. New  Hamp shi re  v . Maine . Motion 
of New Hampshire Commercial Fishermen’s Assn, for 
leave to file a brief as amicus curiae granted. [For 
earlier orders herein, see, e. g., ante, p. 919.]
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No. 65, Orig. Texas  v . New  Mexico . Report of 
Special Master on motion of the United States for leave 
to intervene received and ordered filed. Motion for 
leave to intervene granted. [For earlier orders herein, 
see, e. g.,ante, p. 942.]

No. 74-492. Ohio  v . Galla gher . Sup. Ct. Ohio. 
[Certiorari granted, 420 U. S. 1003.] Motion of peti-
tioner for leave to file supplemental brief after argument 
granted, and the brief is to be filed no later than Febru-
ary 13, 1976. Mr . Justice  Stevens  took no part in the 
consideration or decision of this motion.

No. 74-1318. Drew  Municip al  Separate  School  
Distr ict  et  al . v . Andrews  et  al . C. A. 5th Cir. 
[Certiorari granted, ante, p. 820.] Motions of Child 
Welfare League of America and National Education 
Assn, for leave to file briefs as amici curiae granted.

No. 74-1393. Singleton , Chief , Bureau  of  Medical  
Services , Departme nt  of  Healt h and  Welfare  of  
Miss ouri  v . Wulf f  et  al . C. A. 8th Cir. [Certiorari 
granted, 422 U. S. 1041.] Motion of respondents to ex-
pand scope of certiorari denied.

No. 75-104. United  Jewi sh  Organizations  of  Wil - 
LIAMSBURGH, INC., ET AL. V. CAREY, GOVERNOR OF NEW 
York , et  al . C. A. 2d Cir. [Certiorari granted, ante, 
p. 945.] Motion of Board for Legal Assistance to the 
Jewish Poor, Inc., et al., for leave to file a brief as amici 
curiae granted. Mr . Justice  Marshall  took no part in 
the consideration or decision of this motion.

No. 74-145. Northern  Cheyenne  Tribe  v . Hollow -
breast  et  al . C. A. 9th Cir. [Certiorari granted, ante, 
p. 891.] Motion of Neil Haight, Esquire, to permit 
Steven L. Bunch to participate in oral argument pro hac 
vice granted.
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No. 75-957. Evans  et  al . v . Fromm e et  al . C. A. 
9th Cir. Motion to expedite consideration to consolidate 
for oral argument with No. 75-817, Nebraska Press Assn. 
V. Stuart, Judge [certiorari granted, ante, p. 1027], 
denied.

No. 75-5529. Tyler  v . Wangeli n , U. S. Distri ct  
Judge . Motion for leave to file petition for writ of 
mandamus denied.

No. 75-5483. Tyler  v . Wangel in , U. S. Distr ict  
Judge ; and

No. 75-5807. Matthe ws  v . Ingra ham , U. S. Circu it  
Judge , et  al . Motions for leave to file petitions for 
writs of prohibition denied.

Certiorari Granted
No. 75-804. Hill  v . Unite d  Broth erho od  of  Car -

penters  & Joiners  of  Ameri ca , Local  25, et  al . Ct. 
App. Cal., 2d App. Dist. Certiorari granted. Reported 
below: 49 Cal. App. 3d 614,122 Cal. Rptr. 722.

Certiorari Denied. (See also Nos. 75-525, 75-822, and 
75-5863, supra.)

No. 75-454. Brannon  v . North  Caroli na . Ct. App. 
N. C. Certiorari denied. Reported below: 25 N. C. 
App. 635, 214 S. E. 2d 213.

No. 75-576. Erhard  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied.

No. 75-588. Washi ngton  et  al . v . Unit ed  States  
et  al .;

No. 75-592. Northwes t  Steelh eaders  Counci l  of  
Trout  Unlimi ted  v . United  States  et  al . ; and

No. 75-705. Washington  Reef  Net  Owne rs  Assn . 
v. Unite d States  et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 520 F. 2d 676.
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No. 75-604. Caldw ell , aka  Morgan , et  al . v . United  
States . C. A. D. C. Cir. Certiorari denied. Reported 
below: ---- U. S. App. D. C.----- ,---- F. 2d----- . •

No. 75-612. Quicksey  v . Unit ed  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 525 F. 2d 337.

No. 75-619. Mann  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 517 F. 2d 
259.

No. 75-620. Neidorf  et  al . v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 522 F. 2d 
916.

No. 75-640. Frank  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 520 F. 2d 1287.

No. 75-706. Adolph  Coors  Co . v . Commi ss ioner  of  
Internal  Revenue . C. A. 10th Cir. Certiorari denied. 
Reported below: 519 F. 2d 1280.

No. 75-730. Retai l  Credit  Corp , et  al . v . Hoke . 
C. A. 4th Cir. Certiorari denied. Reported below: 521 
F. 2d 1079.

No. 75-732. KFC National  Managem ent  Co . v . 
Nation al  Labor  Relat ions  Board . C. A. 2d Cir. Cer-
tiorari denied.

No. 75-745. Chayes  Virgini a  Corp . v . National  
Labor  Relations  Board . C. A. 7th Cir. Certiorari 
denied. Reported below: 519 F. 2d 1406.

No. 75-768. Burgwi n et  al . v . Mattson  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 522 
F. 2d 1213.

No. 75-779. Jack  v . Black , Judge . C. A. 4th Cir.
Certiorari denied.
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No. 75-786. Count y  Board  of  Arlington  Count y  
v. God . Sup. Ct. Va. Certiorari denied. Reported be-
low: 216 Va. 163, 217 S. E. 2d 801.

No. 75-790. Mc Cullough  v . Washington . Ct. 
App. Wash. Certiorari denied. Reported below: 13 
Wash. App. 1017.

No. 75-793. Local  254, Graphic  Arts  International  
Union , AFL-CIO, et  al . v . Western  Publis hing  Co ., 
Inc . C. A. 7th Cir. Certiorari denied. Reported be-
low: 522 F. 2d 530.

No. 75-799. Schwar tz  v . Schwar tz . Ct. Sp. App. 
Md. Certiorari denied. Reported below: 26 Md. App. 
427, 338 A. 2d 386.

No. 75-801. Spence  v . State  Bar  of  South  Carolin a  
et  al . Sup. Ct. S. C. Certiorari denied. Reported be-
low: 265 S. C. 64, 216 S. E. 2d 870.

No. 75-803. Hoff er  et  al . v . Anthony  De Cres - 
cenz o , Inc . Ct. Sp. App. Md. Certiorari denied. Re-
ported below: 26 Md. App. 655, 338 A. 2d 424.

No. 75-810. Caldw ell  v . Southe ast  Title  & Insur -
ance  Co. Sup. Ct. Fla. Certiorari denied. Reported 
below: 278 So. 2d 350.

No. 75-848. Agos ti  v . Huge  et  al ., Trustee s . C. A. 
D. C. Cir. Certiorari denied. Reported below: 172 U. S. 
App. D. C. 224,521 F. 2d 324.

No. 75-5511. Moore  v . Koelzer  et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 517 F. 2d 
1400.

No. 75-5543. Frazier  v . Unite d  States  ; and
No. 75-5773. Peterson  v . Unite d  States . C. A. 4th 

Cir. Certiorari denied. Reported below: 524 F. 2d 167.
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No. 75-5555. Powers  v . Idaho . Sup. Ct. Idaho. 
Certiorari denied. Reported below: 96 Idaho 833, 537 
P. 2d 1369.

No. 75-5598. Snow  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 75-5601. Smith  v . Stynchcombe , Sherif f . 
Sup. Ct. Ga. Certiorari denied. Reported below: 234 
Ga. 780, 218 S. E. 2d 63.

No. 75-5619. Nattin  v . Louis iana . Sup. Ct. La. 
Certiorari denied. Reported below: 316 So. 2d 115.

No. 75-5632. Patters on  v . Ault , Correcti ons  Com -
miss ioner , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 521 F. 2d 812.

No. 75-5635. Logan  v . United  State s . C. A. 9th 
Cir. Certiorari denied.

No. 75-5643. Murphy  v . Unite d  State s . C. A. 2d 
Cir. Certiorari denied. Reported below: 517 F. 2d 
1395.

No. 75-5657. Edwards  v . Louis iana . C. A. 5th Cir. 
Certiorari denied. Reported below: 520 F. 2d 321.

No. 75-5658. Wimberl y  v . Florida . Dist. Ct. App.
Fla., 1st Dist. Certiorari denied.

No. 75-5659. Martin  v . Flori da . Dist. Ct. App.
Fla., 1st Dist. Certiorari denied.

No. 75-5660. Weeks  v . Flori da . Dist. Ct. App. 
Fla., 1st Dist. Certiorari denied. Reported below: 316 
So. 2d 71.

No. 75-5694. Spran gle , aka  Greene , et  al . v . United  
State s . C. A. 3d Cir. Certiorari denied. Reported be-
low: 523 F. 2d 1052.
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No. 75-5661. Winte rs  v . Florida . Dist. Ct. App. 
Fla., 1st Dist. Certiorari denied.

No. 75-5673. Snow  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 521 F. 2d 730.

No. 75-5691. Willi ams  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 523 F. 2d 64.

No. 75-5707. Hines  v . Bombar d , Correctional  Su -
peri ntend ent . C. A. 2d Cir. Certiorari denied. Re-
ported below: 521 F. 2d 1109.

No. 75-5729. Teplits ky  v . Bureau  of  Empl oyees ’ 
Compens ation , U. S. Depart ment  of  Labor , et  al . 
C. A. 2d Cir. Certiorari denied.

No. 75-5829. Noroian  et  al . v . Calif ornia  et  al . 
Ct. App. Cal., 5th App. Dist. Certiorari denied.

No. 75-5834. Harmon  v . Hodge . C. A. D. C. Cir. 
Certiorari denied. Reported below: 172 U. S. App. D. C. 
224, 521 F. 2d 324.

No. 75-5846. Sellars  v . Estelle , Correct ions  Di-
recto r . Certiorari before judgment to C. A. 5th Cir. 
Certiorari denied.

No. 75-5852. Randall  v . Metheny  et  al . C. A. 9th 
Cir. Certiorari denied.

No. 75-5856. Brooks  v . Bay  State  Abrasi ve  Prod -
ucts , Inc ., et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 516 F. 2d 1003.

No. 75-5859. Patt ers on  v . Busb ee , Governor  of  
Georgia , et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 523 F. 2d 1053.

No. 75-5862. Hoffman  v . Georgetown  Univers ity  
Hospi tal  Corp . Ct. App. D. C. Certiorari denied.
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No. 75-5864. Rudman  v . Stone , Correction al  Su -
perin tendent . C. A. 9th Cir. Certiorari denied.

No. 75-5865. Sanders  v . North  Carolina . Sup. 
Ct. N. C. Certiorari denied. Reported below: 288 N. C. 
285, 218 S. E. 2d 352.

No. 75-5872. Ford  v . New  York . Ct. App. N. Y. 
Certiorari denied.

No. 75-5874. Wilkins  v . Will iams , Warden . C. A. 
4th Cir. Certiorari denied.

No. 75-5885. Tabas so  v . Ohio . Ct. App. Ohio, Cuy-
ahoga County. Certiorari denied.

No. 73-2005. Unite d  States  et  al . v . Rambo . C. A. 
6th Cir. Certiorari denied. Mr . Justi ce  Steve ns  took 
no part in the consideration or decision of this petition. 
Reported below: 492 F. 2d 1060.

No. 74-722. Unite d  States  et  al . v . Clark  et  al . 
C. A. 5th Cir. Certiorari denied. Mr . Justi ce  Stevens  
took no part in the consideration or decision of this peti-
tion. Reported below: 501 F. 2d 108.

No. 74-6568. Mauric io  v . Mc Adams , Warden . C. A. 
5th Cir. Certiorari denied. Mr . Just ice  Stevens  took 
no part in the consideration or decision of this petition.

No. 75-785. Manta  et  al . v . Tryfor os  et  al . C. A. 
7th Cir. Certiorari denied. Mr . Justice  Stevens  took 
no part in the consideration or decision of this petition. 
Reported below: 518 F. 2d 1258.

No. 75-863. Chicago  Rawhi de  Manuf actur ing  Co . 
v. Crane  Packing  Co . C. A. 7th Cir. Certiorari de-
nied. Mr . Just ice  Stevens  took no part in the con-
sideration or decision of this petition. Reported below: 
523 F. 2d 452.
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No. 75-5990. Lips man  v . Giardi no . C. A. 2d Cir. 
Application for stay, presented to Mr . Justi ce  Brennan , 
and by him referred to the Court, denied. Certiorari 
denied.

Rehearing Denied
No. 75-139. Rose , Warden  v . Hodges  et  al ., ante, 

P. 19;
No. 75-406. Wunnicke  et  al . v . Unite d States , 

ante, p. 1033;
No. 75-415. Portland  Cement  Assn . v . Train , Ad -

minis trato r , Environmental  Protect ion  Agency , et  
al ., ante, p. 1025;

No. 75-5154. Sam  v . Mis si ss ippi , ante, p. 1018;
No. 75-5348. Lazur  v . Broad  Mountai n  Club , Inc ., 

ante, p. 1020;
No. 75-5587. Heckst all  v . Dis trict  of  Columb ia , 

ante, p. 1023;
No. 75-5666. Harri s  v . New  York , ante, p. 1036; and
No. 75-5671. Mc Laughlin  v . Vinzan t , Correc -

tional  Superi ntendent , ante, p. 1037. Petitions for 
rehearing denied. Mr . Justice  Stevens  took no part in 
the consideration or decision of these petitions.
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CHAMBERS

HORTONVILLE JOINT SCHOOL DISTRICT NO. 1 
et  al . v. HORTONVILLE EDUCATION 

ASSOCIATION et  al .

ON APPLICATION FOR STAY

No. A-133 (74-1606). Decided August 18, 1975

Application for stay of Wisconsin Supreme Court judgment, holding 
on due process grounds that a school board may not properly 
dismiss teachers employed by it, denied, where it is not clear 
whether that judgment rested upon the Fourteenth Amendment 
alone or also upon the Wisconsin Constitution, and whether the 
judgment was “final” for purposes of 28 U. S. C. § 1257.

See: 66 Wis. 2d 469,225 N. W. 2d 658.

Mr . Justice  Rehnquist , Circuit Justice.
If the judgment of the Supreme Court of Wisconsin 

were plainly a “final judgment” for purposes of 28 
U. S. C. § 1257, and if it plainly rested solely upon a 
construction of the Fourteenth Amendment to the United 
States Constitution, I would be inclined to grant the 
stay requested by the applicant School Board. I think 
that none of our cases requires the conclusion, reached 
by the Wisconsin court, that a school board may not be 
allowed to dismiss teachers whom it employs because it 
is not the sort of impartial decisionmaker required by 
due process of law. If this matter were before me on 
the petition for certiorari where I would be casting my 
vote as a Member of the Court, I would conclude that 
the judgment of the Supreme Court of Wisconsin did 
rest solely upon the Fourteenth Amendment. But in 
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my capacity as Circuit Justice, where I act “as a surro-
gate for the entire Court,” Holtzman v. Schlesinger, 414 
U. S. 1304, 1313 (1973) (Marsh all , J., in chambers), 
doubts as to whether the judgment may not rest also 
upon a construction of the Wisconsin Constitution, and 
as to the finality of the judgment/ lead me to deny the 
application.
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Opinion in Chambers

SMITH ET AL. V. UNITED STATES et  al .

ON APPLICATION FOR STAY

No. A-230. Decided September 11, 1975

Application for stay of District Court’s order that the files and 
records of the federal grand jury that indicted applicants be 
turned over to a state prosecutor contemplating state prosecu-
tion of applicants, is granted pending appeal. There are sub-
stantial questions whether (1) the state prosecutor’s claimed need 
for such materials meets the “compelling necessity” standard for 
disclosure set forth in Fed. Rule Crim. Proc. 6 (e), since, inter 
alia, it is likely that applicants cannot be prosecuted at all under 
California’s double jeopardy provision, (2) the turnover order 
would nullify the immunity granted to certain federal grand jury 
witnesses, (3) such order should include illegally seized evidence, 
and (4) double jeopardy might preclude state prosecution.

Mr . Justi ce  Dougla s , Circuit Justice.
Substantial questions may be raised under both the 

Federal Rules of Criminal Procedure and the Constitu-
tion whenever an order is made requiring that the files 
and records of a federal grand jury be turned over to a 
state prosecutor. Such an order was entered in this case 
by the District Court. The Court of Appeals for the 
Ninth Circuit denied a motion to stay the order pending 
appeal; however, a motions panel of that court granted 
an emergency stay so that the matter might be pre-
sented to me. I have now heard oral argument in 
Yakima, Wash., and I have concluded that I should issue 
the stay.

In 1973 and 1974 a federal grand jury in the Southern 
District of California conducted a lengthy investigation 
into the affairs of United States National Bank. This 
investigation resulted in multicount indictments against 
both applicants. On June 12, 1975, the federal case was 
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concluded when applicants entered pleas of nolo con-
tendere and were sentenced. On August 7, the District 
Attorney for San Diego County filed a motion in Federal 
District Court seeking the files and records of the grand 
jury. That motion, which was opposed by the appli-
cants, has led to the present proceeding.

In a long line of cases the Supreme Court has re-
affirmed the “long-established policy that maintains the 
secrecy of the grand jury proceedings in the federal 
courts,” United States v. Procter & Gamble Co., 356 U. S. 
677, 681 (1958). See, e. g., Dennis n . United States, 384 
U. S. 855 (1966); Pittsburgh Plate Glass Co. v. United 
States, 360 U. S. 395 (1959). Although the Court has 
affirmed the power of district courts under Fed. Rule 
Crim. Proc. 6 (e) to order disclosure of evidence pre-
sented to grand juries, that Rule has been interpreted 
to require a showing of “particularized need” or “com-
pelling necessity.” See, e. g., Pittsburgh Plate Glass 
Co., supra, at 400. It is a substantial question whether 
the need cited by the state prosecutor in this case is 
great enough to justify breach of the grand jury’s 
deliberations. The state prosecutor contends, first, 
that the grand jury materials will save the State sub-
stantial investigatory and prosecutorial resources and, 
second, that the materials will be generally useful in 
refreshing the memories of witnesses who appeared before 
the grand jury. However, it is doubtful whether either 
of these reasons—which will always be present whenever 
a State conducts an investigation following a similar 
one by a federal grand jury—meets the “compelling 
necessity” standard of Rule 6 (e).

The prosecutor also points out that the California stat-
ute of limitations, which is three years for most felonies, 
see Cal. Penal Code § 800 (1970 and Supp. 1975), will bar 
prosecution of applicants sometime in 1976. The collapse 
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of United States National Bank, and presumably the ter-
mination of any crimes that applicants may have com-
mitted, occurred on October 18, 1973. The prosecutor 
thus argues that the imminent running of the statute of 
limitations justifies the turnover order. The collapse of 
the bank, however, and the initiation of the federal 
investigation were well publicized. Yet the prosecutor 
chose to do nothing. Surely a state prosecutor may not 
demonstrate “compelling necessity” by a state of affairs 
that his own tardiness has brought about.

Finally, there is a serious question whether applicants 
can be prosecuted at all under California law. Cali-
fornia Penal Code § 656 (1970) forbids prosecution for 
“act[s] or omission [s] ” for which the accused has already 
stood trial under the laws of “another State, Government, 
or country.” See also Cal. Penal Code §§ 793, 794 (1970). 
The California Supreme Court has held that a previous 
federal prosecution acts as a bar, under § 656, to subse-
quent state prosecution. People v. Belcher, 11 Cal. 3d 
91, 520 P. 2d 385 (1974). It seems likely that a 
plea of nolo contendere would be considered the same 
for § 656 purposes as a plea of guilty. See, e. g., 
North Carolina v. Alford, 400 U. S. 25, 35, and n. 8 
(1970). Moreover, the state prosecutor, in his declara-
tion to the District Court, virtually conceded that the 
California crimes that applicants may have committed 
are state equivalents to the federal crimes charged in the 
federal indictment. It is a serious question whether 
prosecution would thus be based upon the same “act or 
omission” as the crimes upon which applicants pleaded 
nolo contendere and would thereby be barred under § 656. 
A substantial question arises whether the requisite show-
ing of need under Rule 6 (e) is satisfied when a state 
prosecution cannot, under state law, result in conviction.

If the moving parties had been witnesses before the 
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federal grand jury, serious questions involving the Self-
Incrimination Clause of the Fifth Amendment would be 
involved. No such issue is presented here as to appli-
cants, because they did not testify before the grand jury. 
Other persons, however, who testified before the grand 
jury, were granted immunity. Immunity once granted 
in a federal proceeding may not be nullified by a turnover 
order obtained by a state prosecutor. Murphy v. Water-
front Comm’n, 378 U. S. 52 (1964).

The District Court, moreover, might have granted 
motions to suppress evidence that had been ob-
tained by the grand jury, and if that occurred, it is 
difficult to see how motions that were won before the 
District Court can be lost at the instance of the state 
prosecutor. This Court has held that a witness before 
a grand jury may not refuse to answer questions on the 
ground that they are based upon evidence obtained in 
violation of the Fourth Amendment. United States v. 
Calandra, 414 U. S. 338 (1974). However, from the fact 
that a grand jury may use illegally seized evidence, it does 
not follow that the evidence may in turn be given to a 
state prosecutor. Calandra was based upon the marginal 
deterrent value that application of the exclusionary rule 
to grand jury proceedings would have upon illegal police 
activity. Id., at 351. In addition, the Court found that 
application of the exclusionary , rule would hinder and 
disrupt grand jury proceedings. Id., at 349. Neither 
of those reasons has much force in this case. First, there 
are no grand jury proceedings to disrupt. Second, a 
turnover of illegally seized evidence may undermine the 
deterrent effect of the exclusionary rule to a greater ex-
tent than contemplated in Calandra. Finally, Calandra 
cannot be read as approving illegal seizures of evidence. 
The only question before the Court was whether a po-
tentially disruptive challenge to the seizure of evidence 



SMITH v. UNITED STATES 1307

1303 Opinion in Chambers

would lie during grand jury proceedings. After a trial 
court has ruled that evidence was, in fact, the product of 
unconstitutional police activity, there is no excuse for the 
continued use of the evidence. There apparently is 
such a question of illegally seized evidence in this case, 
although the record before me does not show precisely 
what the evidence suppressed was and how relevant it 
might be to the state as well as to the federal charges. 
It would seem to be a substantial question whether a 
turnover order should include such evidence.*

Double jeopardy might also preclude state prosecu-
tion. That kind of objection may, in time, be resolved 
upon an appropriate motion before state tribunals. I 
mention the matter because the Double Jeopardy Clause 
of the Fifth Amendment was held applicable to the 
States in Benton v. Maryland, 395 U. S. 784 (1969). 
Benton may cast doubt upon the continuing vitality of 
Bartkus n . Illinois, 359 U. S. 121 (1959), which found 
that successive state and federal prosecutions upon sub-
stantially similar charges do not violate the Double 
Jeopardy Clause. See also Abbate v. United States, 359 
U. S. 187 (1959).

It was suggested at oral argument that applicants’ 
lawless actions can be curbed only by denying them 
legal refuge. Yet all constitutional guarantees extend 
both to rich and poor alike, to those with notorious 
reputations, as well as to those who are models of 
upright citizenship. No regime under the rule of law

*It was suggested that applicants should seek relief from any 
oppressive aspects of the turnover order by appropriate motions 
in the state courts. It seems apparent, however, that even a cur-
sory examination of the federal grand jury materials would likely 
give the state prosecutor “leads” to information that would result 
in a permanent loss to applicants of the value of the secrecy of 
the grand jury proceedings.
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could comport with constitutional standards that drew 
such distinctions.

I do not, of course, pass on the merits of the turnover 
order, which is presently before the Court of Appeals. 
Yet these questions seem to me to be so substantial that 
I have decided to issue the stay. It will remain in effect 
until the Court of Appeals decides the merits.
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CHAMBER OF COMMERCE OF THE UNITED 
STATES v. LEGAL AID SOCIETY OF 

ALAMEDA COUNTY et  al .

ON APPLICATION FOR STAY

No. A-233. Decided September 29, 1975

In the course of an action to compel federal officials to comply with 
Executive Order No. 11246 (which requires Government con-
tractors to ensure nondiscriminatory employment practices), the 
District Court entered an order requiring the General Services 
Administration (GSA) to disclose information reporting on af-
firmative-action programs and related matters filed with the GSA 
by Government contractors represented by the applicant. Ap-
plicant sought a stay of that order after having been denied a 
stay by the Court of Appeals. Even though there is a substantial 
question whether the information is privileged by virtue of § 709 
(e) of the Civil Rights Act of 1964, the application must be 
denied because applicant has failed to show that the irreparable 
injury which allegedly would result from disclosure is imminent.

Mr . Justi ce  Dougla s , Circuit Justice.
This application for stay of the discovery order by the 

District Court seemed to me, when I studied it at Goose 
Prairie, Wash., to present a series of very important and 
new questions under the Freedom of Information Act, 
5 U. S. C. § 552, for which guidelines would be desirable. 
Thus I was initially disposed to issue the stay so that 
in due course new guidelines could be established. But 
the questions presented involved so many complexities 
that I felt the application should be put down for oral 
argument so that all parties could be heard.

The Legal Aid Society of Alameda County, Cal., is 
suing various federal officials in Federal District Court, 
seeking mandamus to remedy alleged noncompliance 
with Executive Order No. 11246, 30 Fed. Reg. 12319 
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(1965), as amended, 3 CFR 169 (1964). That Order re-
quires employers holding contracts with the Federal Gov-
ernment to ensure nondiscriminatory employment prac-
tices through affirmative-action programs. Applicant, the 
United States Chamber of Commerce, has been permitted 
by the District Court to intervene on behalf of various 
contractors with the Federal Government. Pursuant to 
a Legal Aid request, the District Court ordered disclosure 
by the General Services Administration (GSA) of infor-
mation filed with it by the various contractors, Legal Aid 
Society n . Brennan, No. C-73-0282 (ND Cal., filed 
Mar. 26, 1975). The information comprises ethnic com-
position reports (EEO-1), affirmative-action program 
reports (AAP), and compliance review reports (CRR). 
Applicant’s petition for a stay of the District Court’s 
discovery order was denied by the Ninth Circuit without 
opinion, Legal Aid Society v. Brennan, Civ. No. 75-1870 
(filed Aug. 4, 1975), as was its petition for rehearing and 
suggestion for rehearing en banc, Legal Aid Society v. 
Brennan, supra (filed Sept. 2,1975).

In the District Court’s opinion below, much is made 
of the policy of the Freedom of Information Act which 
requires access to official agency information. The GSA 
here is willing to disclose the requested information. 
But, as the District Court also observed: “[T]he produc-
tion here sought is not pursuant to the Act, but part of a 
legitimate discovery effort by plaintiffs. . . . The only 
legitimate objections one could raise to preclude discov-
ery are, under Fed. R. Civ. P. 26 (c), claims of privilege.”

While I agree with the District Court’s analysis of the 
posture of Legal Aid’s request for information, I part 
company with the court when it neglects consideration of 
the existence of a privilege against discovery protecting 
those whom the applicant represents. While the Freedom 
of Information Act creates no privileges, Verrazzano
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Trading Corp. n . United States, 349 F. Supp. 1401 (Cust. 
1972), neither does it diminish those existing.

In my mind, a substantial question exists as to whether 
the parties represented by the applicant enjoy a privilege 
as to the information contained in the EEO-l’s, AAP’s, 
and CRR’s. The Equal Employment Opportunity Com-
mission (EEOC) is authorized to obtain the information 
contained in these reports, under §§ 709 (c) and (d) of 
the Civil Rights Act of 1964, 78 Stat. 263, as amended, 
42 U. S. C. §§ 2000e-8 (c) and (d) (1970 ed., Supp. III). 
However, § 709 (e) of the Civil Rights Act of 1964, 42 
U. S. C. § 2000e-8 (e), provides in part:

“It shall be unlawful for any officer or employee of 
the Commission to make public in any manner 
whatever any information obtained by the Com-
mission pursuant to its authority under this section 
prior to the institution of any proceeding under this 
subchapter involving such information.”

Accordingly, information contained in the EEO-l’s, the 
AAP’s, and the CRR’s, which are prepared from the 
EEO-l’s, is arguably protected from disclosure by § 709 
(e). See H. Kessler & Co. v. EEOC, 472 F. 2d 1147, 
1152, 1153 (CA5 1973) (en banc) (majority and dissent-
ing opinions).

To be sure, the information in the AAP’s and the 
EEO-l’s in this case was not obtained directly by the 
EEOC. Rather, the information was apparently col-
lected by a Joint Reporting Committee of both the 
EEOC and the federal compliance agency (in this case, 
GSA) under Executive Order No. 11246. But the in-
formation in the EEO-l’s was obtained, in part, on be-
half of the EEOC, see 41 CFR § 60-1.7 (a)(1), and 
much of the information contained in the AAP’s is es-
sentially in the nature of that protected by § 709. Com-
pare 41 CFR pt. 60-2 with 42 U. S. C. § 2000e-8 (c) 
(1970 ed., Supp. III). Indeed, certain policy considéra- 
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tions underlying the regulations precluding release by 
the GSA of information contained in the AAP’s are akin 
to those motivating the confidentiality implemented by 
§ 709. Compare 41 CFR § 60-40.3 (a) (5) with H. Kess-
ler & Co., supra, at 1150. In view of the foregoing, 
though some of the information involved here neither was 
obtained, nor is to be disclosed, by the EEOC, the con-
gressional purpose of confidentiality,* protected by crim-
inal sanctions, is not to be lightly circumvented.

Despite these questions on the merits, there is 
the further question whether interim relief is necessary. 
Applicant will not suffer irreparable injury from dis-
closure of the documents because the District Court has 
entered a protective order permitting only attorneys for 
the Legal Aid Society to examine the assertedly privi-
leged documents. Only one of the reasons advanced by 
the applicant may justify granting a stay despite the Dis-
trict Court’s protective order, and it is meritless. Appli-
cant contends that disclosure of the materials will enable 
Legal Aid to compel the GSA, by litigation, to conduct 
reviews for compliance with Executive Order No. 11246. 
This in turn will result in ineligibility of the affected con-
tractors for federal contracts pending GSA review, an 
asserted denial of due process because the affected con-
tractors will have no opportunity to defend the adequacy 
of their affirmative-action programs in the litigation 
between the GSA and Legal Aid. Applicant also asserts 
that this denial of due process causes the contractors ir-
reparable injury. Apart from other serious difficulties 
with this argument, it is enough to note that the claimed 
irreparable injury is far from imminent since the GSA 
has yet to indicate that it will undertake a compliance 
review and the District Court has entered no order to 
that effect. Since applicant fails to show any imminent 
harm, on further study and consideration, I have de-
cided to deny the stay.
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WHALEN, COMMISSIONER OF HEALTH OF 
NEW YORK v. ROE et  al .

ON APPLICATION FOR STAY

No. A-368. Decided October 28, 1975

Application for stay of a three-judge District Court’s judgment 
declaring unconstitutional provisions of New York Public Health 
Law requiring names and addresses of patients receiving certain 
prescription drugs to be reported to applicant Commissioner of 
Health, and enjoining enforcement of those provisions and accept-
ance of incoming prescriptions disclosing patients’ identities, is 
denied, no showing having been made that applicant would suffer 
irreparable injury as a result of the denial of a stay.

See: 403 F. Supp. 931.

Mr . Justi ce  Marshall , Circuit Justice.
This is an application for a stay of the judgment of 

a three-judge court sitting in the Southern District of 
New York. The applicant, the Commissioner of Health 
of the State of New York, has been enjoined by the 
three-judge court from enforcing certain provisions of 
New York’s Public Health Law (Law). Respondents 
are various physicians, organizations of physicians, 
and patients in the State of New York who successfully 
brought suit to have those provisions declared 
unconstitutional.

The provisions at stake are those parts of §§ 3331 (6), 
3332 (2) (a), and 3334 (4) of the Law (Supp. 1974) that 
require the name and address of each patient receiving a 
Schedule II controlled substance to be reported to the 
applicant. Schedule II drugs are those that have a high 
potential for abuse, but also have an accepted medical 
use. They include opiates and amphetamines. Under 
the Law, a doctor prescribing a Schedule II drug does so 
on a special serially numbered triplicate prescription 
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form. One copy is retained by the doctor, a second goes 
to the pharmacist (if applicable), and the last copy goes 
to the applicant, who transfers the data, including the 
name and address of the patient, from the prescription 
to a centralized computer file.

Respondents brought this action shortly after the 
effective date of the computerization program, alleging 
violations of their constitutional rights under 42 U. S. C. 
§ 1983 and grounding jurisdiction on 28 U. S. C. § 1343 
(3). Specifically, respondents claimed that mandatory 
disclosure of the name of a patient receiving Schedule 
II drugs violated the patient’s right of privacy and inter-
fered with the doctor’s right to prescribe treatment for 
his patient solely on the basis of medical considerations. 
A three-judge court was convened. Roe v. Ingraham, 
480 F. 2d 102 (CA2 1973).

At trial, various respondents testified that they were 
inhibited from using or prescribing Schedule II drugs 
they otherwise found beneficial because of a reluctance 
to disclose their or their patients’ identities to the State. 
While questioning respondents’ standing to sue, the ap-
plicant asserted that knowledge of patients’ names was 
necessary to enable the computer system to detect drug 
abuse. When put to its proof by respondents, however, 
the applicant eventually conceded that the names and 
addresses of patients were useful in detecting only one 
abuse: patients who go from doctor to doctor (using the 
same name on each visit) in order to obtain an excessive 
supply of drugs. Thereupon respondents showed that in 
15 months of operation the computer system had located 
only one suspected “doctor-shopper” while processing 
over 125,000 prescriptions per month. Thus respondents 
contended that the centralization of patients’ names and 
addresses served no compelling state interest sufficient 
to offset the asserted invasion of privacy.
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The three-judge court accepted respondents’ argu-
ments. The court read our decisions in Roe v. Wade, 
410 U. S. 113 (1973), and Doe v. Bolton, 410 U. S. 179 
(1973), as placing the doctor-patient relationship among 
those zones of privacy accorded constitutional protection. 
While noting that Roe and Doe concerned the most inti-
mate of personal relations, sexual intimacy and the de-
cision to bear a child, the court refused to hold the 
doctor-patient relationship constitutionally protected 
only when matters of childbearing were at stake. 
Rather, it noted the intimate nature of a patient’s con-
cern about his bodily ills and the medication he takes, 
and held that these matters, too, are protected by the 
constitutional right to privacy. While reaching this 
conclusion primarily on the basis of Roe and Doe, the 
court drew some support from the concurring and dis-
senting opinions in California Bankers Assn. n . Shultz, 
416 U. S. 21, 78 (1974) (Powell , J., concurring); id., at 
79 (Douglas , J., dissenting); id., at 91 (Brennan , J., 
dissenting); id., at 93 (Marshall , J., dissenting); which 
it read as indicating that a majority of this Court would 
accord constitutional protection, at least against a whole-
sale reporting requirement, to all “intimate areas of an 
individual’s personal affairs.” Id., at 78 (Powell , J., 
concurring). Upon finding that respondents had a pro-
tected privacy interest in the medication they received, 
the court balanced that interest against the State’s need 
for patients’ names, and concluded that, with one suspect 
uncovered over 15 months, the need shown was ephemeral. 
“The diminution of a constitutionally guaranteed freedom 
is too great a price to pay for such a small governmental 
yield.” Roe v. Ingraham, 403 F. Supp. 931, 937 (SDNY 
1975) (footnote omitted).

Finding those portions of the Law that demanded dis-
closure of patients’ names and addresses to the State to 
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be unconstitutional on the facts, the court enjoined the 
State from enforcing those provisions and from accepting 
for filing prescriptions or other documents disclosing the 
identities of patients receiving Schedule II drugs. The 
court also ordered the destruction of any name-bearing 
prescription forms in the State’s possession and the ex-
pungement of names from all computer records. The 
court stayed the destruction and expungement order 
pending disposition of the case by this Court; it refused, 
however, to stay its declaration of unconstitutionality 
and its injunction against enforcement of the provisions 
and acceptance of incoming prescriptions.

Thus the application for stay now before me concerns 
only those matters the District Court refused to stay. 
The principles that govern a Circuit Justice’s in-
chambers review of stay applications are well known. A 
single Justice will grant a stay only in extraordinary cir-
cumstances. Certainly the judgment of the lower court, 
which has considered the matter at length and close at 
hand, and has found against the applicant both on the 
merits and on the need for a stay, is presumptively cor-
rect. To prevail here the applicant must meet a heavy 
burden of showing not only that the judgment of the 
lower court was erroneous on the merits, but also that 
the applicant will suffer irreparable injury if the judg-
ment is not stayed pending his appeal.

Mr . Justice  Powell  has succinctly stated the con-
siderations pertinent to evaluating these two factors:

“As a threshold consideration, Justices of this 
Court have consistently required that there be a 
reasonable probability that four members of the 
Court will consider the issue sufficiently meritorious 
to grant certiorari or to note probable jurisdiction. 
See Mahan v. Howell, 404 U. S. 1201, 1202; Orga-
nized Village of Kake n . Egan, 80 S. Ct. 33, 4 L. Ed. 
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2d 34 (1959). Of equal importance in cases pre-
sented on direct appeal—where we lack the discre-
tionary power to refuse to decide the merits—is the 
related question whether five Justices are likely to 
conclude that the case was erroneously decided 
below. Justices have also weighed heavily the fact 
that the lower court refused to stay its order pend-
ing appeal, indicating that it was not sufficiently 
persuaded of the existence of potentially irreparable 
harm as a result of enforcement of its judgment in 
the interim.” Graves v. Barnes, 405 U. S. 1201, 
1203-1204 (1972) (Powell , J., in chambers).

See also Aberdeen & Rockfish R. Co. v. SCRAP, 409 
U. S. 1207, 1218 (1972) (Burger , C. J., in chambers); 
Railway Express Agency n . United States, 82 S. Ct. 466, 
468, 7 L. Ed. 2d 432, 434 (1962) (Harlan, J., in cham-
bers) ; United Fuel Gas Co. v. Public Service Comm’n, 
278 U. S. 322, 326 (1929).

Applying these standards to the application before me, 
I conclude a stay should not be granted. The three- 
judge court gave careful consideration to applicant’s mo-
tion for a stay and, indeed, granted one insofar as it 
deemed necessary to prevent irreparable harm to appli-
cant’s interests. Applicant has shown nothing to per-
suade me the lower court erred. If applicant’s position 
is sustained on appeal, all the data it is precluded from 
processing by the District Court’s order will be readily 
available from the State’s doctors and pharmacists, who 
are required by law to retain the complete prescription 
form for five years. The information now denied the 
State’s computers can thus be located and tabulated at 
a later date. While the State may suffer delay in the 
complete implementation of its computerization program, 
delay alone is not, on these facts, irreparable injury.

I conclude that applicant would suffer no irreparable 
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injury if a stay is denied. This conclusion necessarily 
decides the application and renders unnecessary con-
sideration of the possibility, since this case involves an 
appeal as of right, that applicant will be able to convince 
five Justices to reverse the three-judge court. I do note, 
however, that the right to privacy is a sensitive and de-
veloping area of the law and that the three-judge court 
did not apply it in a manner plainly inconsistent with 
our decisions. Likewise, the court’s conclusion that re-
spondents had standing seems in accord with the liberal 
standing decisions of this Court. Of course, this con-
clusion and my denial of a stay on the papers now be-
fore me are not to be taken as a reflection of my views on 
the merits of this case, or as an indication of the ultimate 
disposition of the case in this Court.

The application is denied.
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NEBRASKA PRESS ASSN, et  al . v . STUART, JUDGE 

ON APPLICATION FOR STAY

No. A-426. Decided November 13, 1975

Action by Mr . Just ice  Bla ck mun , as Circuit Justice, on applica-
tion by Nebraska news media for stay of a state-court order 
restricting news coverage of alleged murders and criminal pro-
ceedings in prosecution thereof deferred pending prompt decision 
on the application by the Nebraska Supreme Court, which had 
“continued” the matter until it was known whether Mr . Just ice  
Bla ck mun  would act.

Mr . Justi ce  Blackmun , Circuit Justice.
This is an application for stay of an order of the Dis-

trict Court of Lincoln County, Neb., that restricts cover-
age by the media of details concerning alleged sexual 
assaults upon and murders of six members of a family 
in their home in Sutherland, Neb.; concerning the inves-
tigation and development of the case against the accused; 
and concerning the forthcoming trial of the accused. 
The applicants are Nebraska newspaper publishers, na-
tional newswire services, media associations, a radio 
station, and employees of these entities.

The accused is the subject of a complaint filed in the 
County Court of Lincoln County, Neb., on October 19, 
1975. The complaint was amended on October 22 and, 
as so amended, charged the accused with having perpe-
trated the assaults and murders on October 18. On 
October 21, the prosecution filed with the County Court 
a motion for a restrictive order. This motion alleged 
“a reasonable lik[e]lihood of prejudicial news which 
would make difficult, if not impossible, the impaneling of 
an impartial jury and tend to prevent a fair trial should 
the defendant be bound over to trial in the District Court 
if testimony of witnesses at the preliminary hearing is 
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reported to the public.” The defense joined in the 
prosecution’s request, and also moved that the prelimi-
nary hearing be closed to the public and the press.

Refusing the latter request, the County Court held 
an open preliminary hearing on October 22. On that 
day it bound the accused over to the District Court. It, 
however, did issue a protective order. The court found 
that there was “a reasonable likelihood of prejudicial 
news which would make difficult, if not impossible, the 
impaneling of an impartial jury.” The court then 
ordered that no party to the action, no attorney con-
nected with the defense or prosecution, no judicial officer 
or employee, and no witness or “any other person present 
in Court” was to “release or authorize the release for 
public dissemination in any form or manner whatsoever 
any testimony given or evidence adduced during the 
preliminary hearing.” It went on to order that no “news 
media disseminate any information concerning this mat-
ter apart from the preliminary hearing other than as 
set forth in the Nebraska Bar-Press Guidelines for Dis-
closure and Reporting of Information Relating to 
Imminent or Pending Criminal Litigation.” Excepted, 
however, were (1) factual statements of the accused’s 
name, age, residence, occupation, and family status; 
(2) the circumstances of the arrest (time and place, 
identity of the arresting and investigating officers and 
agencies, and the length of the investigation); (3) the 
nature, substance and text of the charge; (4) quotations 
from, or any reference without comment to, public 
records or communications theretofore disseminated to the 
public; (5) the scheduling and result of any stage of the 
judicial proceeding held in open court; (6) a request 
for assistance in obtaining evidence; and (7) a request 
for assistance in obtaining the names of possible wit-
nesses. The court also ordered that a copy of the pre-
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liminary hearing proceedings was to be made available 
to the public at the expiration of the order.

A copy of the Bar-Press Guidelines was attached to 
the court’s order and was incorporated in it by reference. 
In their preamble the Guidelines are described as a 
“voluntary code.” They speak of what is “generally” 
appropriate or inappropriate for the press to disclose 
or report. The identity of the defendant, and also the 
victim, may be reported, along with biographical infor-
mation about them. The circumstances of the arrest 
may be disclosed, as may the evidence against the de-
fendant, “if, in view of the time and other circumstances, 
such disclosure and reporting are not likely to interfere 
with a fair trial.” Confessions or other statements of the 
accused may not be disclosed, unless they have been made 
“to representatives of the news media or to the public.” 
Also barred from disclosure are opinions as to the guilt 
of the accused, predictions of the outcome of trial, re-
sults of examinations and tests, statements concerning 
the anticipated testimony of witnesses, and statements 
made in court but out of the presence of the jury “which, 
if reported, would likely interfere with a fair trial.” The 
media are instructed by the Guidelines that the reporting 
of an accused’s prior criminal record “should be consid-
ered very carefully” and “should generally be avoided.” 
Photographs are permissible provided they do not “de-
liberately pose a person in custody.”

The applicants forthwith applied to the District Court 
of Lincoln County for vacation of the County Court’s 
order. The defense, in turn, moved for continuation of 
the order and that all future proceedings in the case be 
closed. The respondent, as judge of the District Court, 
granted a motion by the applicants to intervene in the 
case. On October 27 he terminated the County Court’s 
order and substituted his own. By its order of that 
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date the District Court found that “there is a clear and 
present danger that pre-trial publicity could impinge 
upon the defendant’s right to a fair trial.” It ordered 
that the pretrial publicity in the case be in accord with 
the above-mentioned Guidelines as “clarified by the 
court.” The clarification provisions were to the effect 
that the trial of the case commences when a jury is im-
paneled and that all reporting prior to that event would 
be pretrial publicity; that it appeared that the defendant 
had made a statement or confession “and it is inappropri-
ate to report the existence of such statement or the 
contents of it”; that it appeared that the defendant may 
have made statements against interest to three named 
persons and may have left a note; that “the nature 
of such statements, or the fact that such statements were 
made, or the nature of the testimony of these witnesses 
with reference to such statements in the preliminary 
hearing will not be reported”; that the testimony of the 
pathologist witness “dealing with technical subjects, tests 
or investigations performed or the results thereof, or his 
opinions or conclusions as a result of such tests or investi-
gations will not be reported”; that “the identity of the 
person or persons allegedly sexually assaulted or the de-
tails of any alleged assault by the defendant will not be 
reported”; that the “exact nature of the limitations of 
publicity as entered by this order will not be reported,” 
that is to say, “the fact of the entering of this order 
limiting pre-trial publicity and the adoption of the 
Bar-Press Guidelines may be reported, but specific refer-
ence to confessions, statements against interest, witnesses 
or type of evidence to which this order will apply will 
not be reported.”

The applicants then sought from the District Court a 
stay of its order. Not receiving relief there, they applied 
to the Supreme Court of Nebraska for an immediate
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stay and also for leave to commence an original action 
in the nature of mandamus and/or prohibition to vacate 
the District Court order of October 27. On November 4, 
counsel for the applicants was advised by the Clerk of 
the Supreme Court that under that court’s rules “all 
motions must be noticed for a day certain when the 
court is regularly in session,” and that the “next date 
for submission of such a matter will be Monday, Decem-
ber 1, 1975, and I suggest that your motion be noticed 
for that date.” •

On November 5, the applicants, reciting that the “Dis-
trict Court and the Nebraska Supreme Court have de-
clined to act on the requested relief,” filed with this 
Court, directed to me as Circuit Justice, the present ap-
plication for stay of the order of the District Court in 
and for Lincoln County, Neb. Because of the ob-
vious importance of the issue and the need for immediate 
action, and because of the apparent similarity of the 
facts to those that confronted Mr . Just ice  Powell  as 
Circuit Justice, in the case of Times-Picayune Pub. Corp. 
v. Schulingkamp, 419 U. S. 1301 (1974), I asked for 
prompt responses. That request has been honored and 
responses respectively were received on November 10 and 
11 from the Attorney General of Nebraska on behalf of 
the respondent judge, from the Lincoln County attorney 
on behalf of the State, and from counsel for the accused.

I was advised yesterday, however, that on November 
10 the Supreme Court of Nebraska issued a per curiam 
statement reciting that the applicants have petitioned 
that court for leave to file their petition for a writ of 
mandamus or other appropriate relief with respect to the 
District Court order of October 27, and further reciting 
that during that court’s “consideration of the applica-
tion and the request for stay of the order, we are reliably 
informed that the relators have filed with the Supreme
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Court of the United States an application or a request 
that that court act to accomplish the same purposes to 
be accomplished by their request to us to exercise our 
original jurisdiction,” and then providing:

“The existence of the two concurrent applications 
could put this court in the position of exercising 
parallel jurisdiction with the Supreme Court of the 
United States. We deem this inadvisable. Ac-
cordingly, the matter is continued until the Supreme 
Court of the United States has made known whether 
or not it will accept jurisdiction in the matter.”

The issue raised is one that centers upon cherished 
First and Fourteenth Amendment values. Just as Mr . 
Justi ce  Powe ll  observed in Times-Picayune, 419 U. S., 
at 1305, the case “presents a fundamental confrontation 
between the competing values of free press and fair trial, 
with significant public and private interests balanced on 
both sides.” The order in question obviously imposes 
significant prior restraints on media reporting. It there-
fore comes to me “ ‘bearing a heavy presumption against 
its constitutional validity.’ ” New York Times Co. v. 
United States, 403 U. S 713, 714 (1971). But we have 
also observed that the media may be prohibited from 
publishing information about trials if the restriction is 
“necessary to assure a defendant a fair trial before an 
impartial tribunal.” Branzburg v. Hayes, 408 U. S. 665, 
685 (1972). See Times-Picayune Pub. Corp. n . Schul- 
ingkamp, 419 U. S., at 1307; Newspapers, Inc. v. Black- 
well, 421 U. S. 997 (1975).

It is apparent, therefore, that if no action on the 
applicants’ application to the Supreme Court of Ne-
braska could be anticipated before December 1, as the 
above-described communication from that court’s clerk 
intimated, a definitive decision by the State’s highest
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court on an issue of profound constitutional implications, 
demanding immediate resolution, would be delayed for 
a period so long that the very day-by-day duration of 
that delay would constitute and aggravate a deprival of 
such constitutional rights, if any, that the applicants 
possess and may properly assert. Under those circum-
stances, I would not hesitate promptly to act.

It appears to me, however, from the Nebraska court’s 
per curiam statement that it was already considering the 
applicants’ application and request for stay that had 
been submitted to that tribunal. That court deferred 
decision, it says, because of the pendency of the 
similar application before me, and because it deemed 
inadvisable simultaneous consideration of the respec-
tive applications in Nebraska and here in Washington. 
Accordingly, the matter was “continued” until it was 
known whether I would act.

It is highly desirable, of course, that the issue, con-
cerning, as it does, an order by a Nebraska state court, 
should be decided in the first instance by the Supreme 
Court of Nebraska, and that the pendency of the appli-
cation before me should not be deemed to stultify that 
court in the performance of its appropriate constitutional 
duty. The application, after all, was submitted to me 
on the assumption that action by the Nebraska court 
would not be forthcoming until after a submission to 
be scheduled no earlier than December 1 and on the 
further assumption that the District Court’s order satis-
fied the requirements of 28 U. S. C. § 1257. On the 
expectation, which I think is now clear and appropriate 
for me to have, that the Supreme Court of Nebraska, 
forthwith and without delay will entertain the appli-
cants’ application made to it, and will promptly decide 
it in the full consciousness that “time is of the essence,”
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I hereby give the Supreme Court of Nebraska that 
assurance it desired that, at least for the immediate 
present, I neither issue nor finally deny a stay on the 
papers before me. My inaction, of course, is without 
prejudice to the applicants to reapply to me should 
prompt action not be forthcoming.
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NEBRASKA PRESS ASSN, et  al . v . STUART, JUDGE

ON REAPPLICATION FOR STAY

No. A-426. Decided November 20, 1975

l.A Circuit Justice has jurisdiction to act upon a State’s highest 
court’s decision that an apparently unconstitutional restraint of 
the press imposed by a trial court’s order should remain in effect 
pending review thereof, the Circuit Justice having deferred action 
on an application for a stay of such order pending the State’s 
highest court’s prompt decision thereon, and a reasonable time 
in which to review such restraint having passed.

2. Reapplication by news media for stay of a state-court order re-
stricting news coverage of alleged murders and criminal proceed-
ings in prosecution thereof, is granted as to the portions of such 
order (a) incorporating the media’s voluntary guidelines for re-
porting such news, (b) prohibiting the reporting of the details 
of the crimes, of the victims’ identities, and of the pathologist’s 
testimony at the open preliminary hearing, and (c) restricting 
the reporting of the limitations on publicity imposed by the order, 
but only to the extent the publicity itself is now permitted. Stay 
is not granted as to restraints on publication prior to trial of cer-
tain facts that strongly implicate an accused, such as a confession, 
and the stay granted here does not affect those portions of the 
order governing the taking of photographs and other media activ-
ity in the courthouse; nor does it bar the trial judge from re-
stricting what the parties and officers of the court may say to 
any media representative.

Mr . Justice  Blackm un , Circuit Justice.
An application for stay of the order dated October 27, 

1975, of the District Court of Lincoln County, Neb., re-
sulted in my issuance of an in-chambers opinion, as Cir-
cuit Justice, on November 13. In that opinion I indicated 
that the issue raised is one that centers upon cherished 
First and Fourteenth Amendment values; that the chal-
lenged state-court order obviously imposes significant 
prior restraints on media reporting; that it therefore 
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came to me “ ‘bearing a heavy presumption against its 
constitutional validity/ ” New York Times Co. n . United 
States, 403 U. S. 713, 714 (1971); that if no action on 
the application to the Supreme Court of Nebraska could 
be anticipated before December 1, there would be a delay 
“for a period so long that the very day-by-day duration 
of that delay would constitute and aggravate a deprival 
of such constitutional rights, if any, that the applicants 
possess and may properly assert”; that, however, it was 
highly desirable that the issue should be decided in the 
first instance by the Supreme Court of Nebraska; and 
that “the pendency of the application before me should 
not be deemed to stultify that court in the performance 
of its appropriate constitutional duty.” I stated my ex-
pectation that the Supreme Court of Nebraska would 
entertain, “forthwith and without delay,” the application 
pending before it, and would “promptly decide it in the 
full consciousness that ‘time is of the essence.’ ” I re-
frained from either issuing or finally denying a stay on 
the papers before me. That, however, was without 
prejudice to the applicants to reapply to me should 
prompt action not be forthcoming. The applicants have 
now renewed their application for a stay.

One full week has elapsed since my in-chambers opinion 
was filed. No action has been taken by the Supreme 
Court of Nebraska during that week. The clerk of that 
court has stated, however, that the applicants have been 
allowed to docket their original application by way of 
mandamus to stay the order of the District Court of 
Lincoln County, and that the matter is set for hearing 
before the Supreme Court of Nebraska on November 25.

Whether the Nebraska court will reach a definitive 
decision on November 25, or very shortly thereafter, I 
do not know. Obviously at least 12 days will have 
elapsed, without action, since the filing of my in-chambers
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opinion, and more than four weeks since the entry of the 
District Court’s restrictive order. I have concluded that 
this exceeds tolerable limits. Accordingly, subject to 
further order of this Court, and subject to such refin-
ing action as the Supreme Court of Nebraska may 
ultimately take on the application pending before it, 
I issue a partial stay.

A question is initially raised as to my power and juris-
diction to grant a stay. As a single Justice, I clearly 
have the authority to grant a stay of a state court’s 
“final judgment or decree” that is subject to review by 
this Court on writ of certiorari. 28 U. S. C. §§ 2101 (f) 
and 1257 (3). Respondents to the application for a stay 
have objected that there is no such “final judgment or 
decree” upon which I may act. The issue is not without 
difficulty, for the Supreme Court of Nebraska gives prom-
ise of reviewing the District Court’s decision, and in 
that sense the lower court’s judgment is not one of the 
State’s highest court, nor is its decision the final one in 
the matter. Where, however, a direct prior restraint is 
imposed upon the reporting of news by the media, each 
passing day may constitute a separate and cognizable 
infringement of the First Amendment. The suppressed 
information grows older. Other events crowd upon it. 
To this extent, any First Amendment infringement that 
occurs with each passing day is irreparable. By defer-
ring action until November 25, and possibly later, the 
Supreme Court of Nebraska has decided, and, so far as 
the intervening days are concerned, has finally decided, 
that this restraint on the media will persist. In this 
sense, delay itself is a final decision. I need not now 
hold that in any area outside that of prior restraint on 
the press, such delay would warrant a stay or even be a 
violation of federal rights. Yet neither can I accept 
that this Court, or any individual Justice thereof, is 
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powerless to act upon the failure of a State’s highest 
court to lift what appears to be, at least in part, an 
unconstitutional restraint of the press. When a reason-
able time in which to review the restraint has passed, 
as here, we may properly regard the state court as having 
finally decided that the restraint should remain in effect 
during the period of delay. I therefore conclude that 
I have jurisdiction to act upon that state-court decision.

I shall not repeat the facts of the case. They were 
set forth in my in-chambers opinion of November 13. 
Neither shall I pause again to elaborate on this Court’s 
acute sensitivity to the vital and conflicting interests 
that are at stake here. There is no easy accommodation 
of those interests, and it certainly is not a task that one 
prefers to take up without the benefit of the participa-
tion of all Members of the Court. Still, the likelihood 
of irreparable injury to First Amendment interests re-
quires me to act. When such irreparable injury is 
threatened, and it appears that there is a significant 
possibility that this Court would grant plenary review 
and reverse, at least in part, the lower court’s decision, 
a stay may issue. Times-Picayune Pub. Corp. v. Schul- 
ingkamp, 419 U. S. 1301, 1305 (1974). Taking this 
approach to the facts before me, I grant the requested 
stay to the following extent:

1. The most troublesome aspect of the District Court’s 
restrictive order is its wholesale incorporation of the 
Nebraska Bar-Press Guidelines for Disclosure and Re-
porting of Information Relating to Imminent or Pending 
Criminal Litigation. Without rehearsing the description 
of those Guidelines set forth in my prior opinion, it is 
evident that they constitute a “voluntary code” which 
was not intended to be mandatory. Indeed, the word 
“guidelines” itself so indicates. They are merely sug-
gestive and, accordingly, are necessarily vague. To cite
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only one example, they state that the publication of an 
accused’s criminal record “should be considered very 
carefully” and “should generally be avoided.” These 
phrases do not provide the substance of a permissible 
court order in the First Amendment area. If a mem-
ber of the press is to go to jail for reporting news in 
violation of a court order, it is essential that he disobey 
a more definite and precise command than one that he 
consider his act “very carefully.” Other parts of the 
incorporated Guidelines are less vague and indefinite. I 
find them on the whole, however, sufficiently riddled with 
vague and indefinite admonitions—understandably so in 
view of the basic nature of “guidelines”—that I have 
concluded that the best and momentary course is to stay 
their mandatory and wholesale imposition in the present 
context. The state courts, nonetheless, are free forth-
with to reimpose particular provisions included in the 
Guidelines so long as they are deemed pertinent to the 
facts of this particular case and so long as they are ade-
quately specific and in keeping with the remainder of 
this order. That portion of the restrictive order that 
generally incorporates the Guidelines is hereby stayed.

2. No persuasive justification has been advanced for 
those parts of the restrictive order that prohibit the 
reporting of the details of the crimes, of the identities 
of the victims, or of the testimony of the pathologist at 
the preliminary hearing that was open to the public. 
See Cox Broadcasting Corp. v. Cohn, 420 U. S. 469, 487- 
497 (1975). These facts in themselves do not implicate 
a particular putative defendant. To be sure, the publi-
cation of the facts may disturb the community in which 
the crimes took place and in which the accused, presum-
ably, is to be tried. And their public knowledge may 
serve to strengthen the resolve of citizens, when so 
informed, who will be the accused’s prospective jurors, 
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that someone should be convicted for the offenses. But 
until the bare facts concerning the crimes are related 
to a particular accused, it does not seem to me that their 
being reported in the media irreparably infringes the 
accused’s right to a fair trial of the issue as to whether 
he was the one who committed the crimes. There is no 
necessary implication of the person, who has been named 
as the accused, in the facts suppressed by paragraphs 4 
and 5 of the District Court’s restrictive order, and to 
that extent the order is hereby stayed.

3. At the same time I cannot, and do not, at least on 
an application for a stay and at this distance, impose a 
prohibition upon the Nebraska courts from placing any 
restrictions at all upon what the media may report prior 
to trial. Restraints of this kind are not necessarily and 
in all cases invalid. See Branzburg v. Hayes, 408 U. S. 
665, 685 (1972); Times-Picayune Pub. Corp. v. Schul- 
ingkamp, 419 U. S., at 1307; Newspapers, Inc. n . Black- 
well, 421 U. S. 997 (1975). I am particularly conscious 
of the fact that the District Court’s order applies only 
to the period prior to the impaneling, and presumably 
the sequestration, of a jury at the forthcoming trial. 
Most of our cases protecting the press from restrictions 
on what they may report concern the trial phase of the 
criminal prosecution, a time when the jurors and wit-
nesses can be otherwise shielded from prejudicial pub-
licity, and also a time when both sides are being heard. 
See, e. g., Craig v. Harney, 331 U. S. 367 (1947); Penne- 
kamp n . Florida, 328 U. S. 331 (1946); Bridges v. Cali-
fornia, 314 U. S. 252 (1941). Restrictions limited to 
pretrial publicity may delay media coverage—and, as I 
have said, delay itself may be impermissible—but at 
least they do no more than that.

I therefore conclude that certain facts that strongly 
implicate an accused may be restrained from publication
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by the media prior to his trial. A confession or state-
ment against interest is the paradigm. See Rideau v. 
Louisiana, 373 U. S. 723 (1963); Irvin v. Dowd, 366 
U. S. 717 (1961). A prospective juror who has read or 
heard of the confession or statement repeatedly in the 
news may well be unable to form an independent judg-
ment as to guilt or innocence from the evidence adduced 
at trial. In the present case, there may be other facts 
that are strongly implicative of the accused, as, for 
example, those associated with the circumstances of his 
arrest. There also may be facts that are not necessarily 
implicative, but that are highly prejudicial, as, for ex-
ample, facts associated with the accused’s criminal record, 
if he has one. Certain statements as to the accused’s 
guilt by those associated with the prosecution might also 
be prejudicial. There is no litmus paper test available. 
Yet some accommodation of the conflicting interests 
must be reached. The governing principle is that the 
press, in general, is to be free and unrestrained and that 
the facts are presumed to be in the public domain. The 
accused, and the prosecution if it joins him, bears the 
burden of showing that publicizing particular facts will 
irreparably impair the ability of those exposed to them 
to reach an independent and impartial judgment as to 
guilt. Of course, if a change of venue will not allow 
the selection of a jury that will have been beyond the 
reach of the expected publicity, that also is a factor.

4. Paragraph 6 of the restrictive order also prohibits 
disclosure of the “exact nature of the limitations” that 
it imposes on publicity. Since some of those limitations 
are hereby stayed, the restrictions on the reporting of 
those limitations are stayed to the same extent. Inas-
much as there is no point in prohibiting the reporting 
of a confession if it may be reported that one has been 
made but may not be spoken of, the provision in para-
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graph 6 that the restriction on reporting confessions may 
itself not be disclosed is not stayed.

5. To the extent, if any, that the District Court’s 
order prohibits the reporting of the pending applica-
tion to the Supreme Court of Nebraska, and to the 
extent, if any, that the order prohibits the reporting of 
the facts of the filing of my in-chambers opinion of No-
vember 13, or of this opinion (other than those parts of 
the opinions that include facts properly suppressed), the 
restrictive order is also stayed.

6. Nothing herein affects those portions of the re-
strictive order governing the taking of photographs and 
other media activity in the Lincoln County courthouse. 
Neither is it to be deemed as barring what the District 
Judge may impose by way of restriction on what the 
parties and officers of the court may say to any repre-
sentative of the media.

The District Court and the Supreme Court of Ne-
braska obviously are closer than I am to the facts of 
the crimes, to the pressures that attend them, and to the 
consequences of community opinion that have arisen 
since the commission of the offenses. The Supreme 
Court of Nebraska, accordingly, is in a better position to 
evaluate the details of the restrictive order. It may well 
conclude that other portions of that order are also to be 
stayed or vacated. I have touched only upon what ap-
pear to me to be the most obvious features that require 
resolution immediately and without one moment’s further 
delay.
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PASADENA CITY BOARD OF EDUCATION et  al . v . 
SPANGLER et  al .

ON APPLICATION FOR STAY

No. A-538. Decided December 22, 1975

Application to stay, pending disposition of appeal by Court of 
Appeals, the District Court’s order enjoining applicant school 
board members’ creation of a “fundamental school” is granted, 
where certiorari has been granted in applicants’ related petition 
presenting the issue whether the District Court still had control 
over the unitary school system which has been in compliance 
with that court’s desegregation decree for four years.

Mr . Justice  Rehnquist , Circuit Justice.
Applicants, members of the Pasadena City Board of 

Education, have presented to me as Circuit Justice a re-
quest to stay an order entered by the United States Dis-
trict Court for the Central District of California pending 
disposition of their appeal to the Court of Appeals for the 
Ninth Circuit. After two interim stays by single judges 
of the Court of Appeals, a panel of that court denied a 
further stay on December 2, 1975, but ordered expedited 
argument.

The District Court, in its ruling which applicants seek 
to stay, overturned applicants’ action in establishing one 
of two “fundamental schools” in the summer of 1975. It 
ruled that the burden was on applicants to prove that 
their action did not result in resegregation. Finding that 
applicants had not met this burden, the court enjoined 
the creation of the new school and ordered its students 
returned to their previously assigned classrooms. The 
result of the District Court’s order and the subsequent 
stay rulings of the Court of Appeals is that if I decline to 
stay the order there will be at least some disruption of 
the school system in the middle of a school year.
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Ordinarily a stay application to a Circuit Justice on a 
matter currently before a court of appeals is rarely 
granted, and were it not for the fact that this Court on 
November 11, 1975, granted certiorari on a related peti-
tion of applicants, Pasadena City Board of Education v. 
Spangler, No. 75-164, ante, p. 945,1 would deny this ap-
plication. But one of the issues presented in No. 75-164, 
is whether “a unitary school system which has been in 
compliance with a school desegregation decree for four 
years remain [s] subject indefinitely to the control of the 
trial court which entered the decree.” In my opinion, 
should this Court reverse or significantly modify the con-
clusion of the Court of Appeals for the Ninth Circuit 
with respect to the above-quoted “question presented” in 
No. 75-164, there would be serious doubt as to the cor-
rectness of the order of the District Court which appli-
cants now seek to stay.

Because under my analysis the critical event will not 
be the decision of the Court of Appeals on applicants’ 
presently pending appeal, but rather the disposition by 
this Court of No. 75-164, It  Is Ordered  that the 
order of the District Court in this case entered on Octo-
ber 8,1975, is stayed pending disposition of No. 75-164 by 
this Court.

Application granted.
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ASSIGNMENTS FOR BENEFIT OF CREDITORS. See United 
States.

ATOMIC ENERGY COMMISSION. See Judicial Review, 1.

AUTOMOBILE SEARCHES. See Constitutional Law, IV, 1-2.

BENEFICIAL OWNERS OF SECURITIES. See Securities Ex-
change Act of 1934.

CANON OF STRICT CONSTRUCTION OF CRIMINAL STAT-
UTES. See Controlled Substances Act.

“CAPABLE OF REPETITION, YET EVADING REVIEW” 
DOCTRINE. See Mootness.

CARRIERS.
Vehicle lease—Indemnification agreement—Compliance with In-

terstate Commerce Commission regulations.—Agreement between 
petitioner and respondent motor carriers wherein respondent agreed 
to indemnify petitioner for claims arising out of respondent’s negli-
gence with respect to vehicle leased by respondent to petitioner to 
be operated by respondent’s driver even though vehicle was to be 
under petitioner’s control and responsibility, does not contravene 
ICC regulation requiring that such lease agreements contain an 
undertaking that “control and responsibility for the operation of the 
equipment shall be that of the lessee.” Nor does indemnity provi-
sion conflict with ICC safety regulations, because such a provision, 
which places ultimate financial responsibility on negligent lessor, may 
tend to increase rather than diminish protection of public. Trans- 
american Freight v. Brada Miller, p. 28.

CASE OR CONTROVERSY. See Constitutional Law, I.

CERTIORARI. See also Judicial Review, 2-3; Procedure.
Court of Appeals' interlocutory order—Supreme Court's jurisdic-

tion.—Although interlocutory, Court of Appeals’ order directing 
Federal Power Commission in action for review of FPC order re-
jecting proposed interim natural-gas curtailment plan, to investigate 
respondent pipeline company’s claims of reduced gas reserves and to 
report result of investigation directly to court, is properly reviewable
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CERTIORARI—Continued.
by this Court on certiorari pursuant to 28 U. S. C. § 1254 (1), since 
its effect is immediate and irreparable and any review by Court of 
its propriety must be immediate to be meaningful. FPC v. Trans-
continental Gas Pipe Line Corp., p. 326.

CHILDBIRTH. See Constitutional Law, II, 3.

CHOICE OF LAW. See Conflict of Laws.

CIRCUIT JUSTICES. See Supreme Court, 12.

CITIZEN COMPLAINTS AGAINST POLICE. See Constitu-
tional Law, I; Federal-State Relations, 2.

CIVIL PENALTIES. See Federal Coal Mine Health and Safety 
Act of 1969.

CIVIL RIGHTS ACT OF 1871. See Federal-State Relations, 2.

CIVIL RIGHTS ACT OF 1964. See Stays, 4.

COAL MINES. See Federal Coal Mine Health and Safety Act of 
1969.

COLLECTION OF TAXES. See Internal Revenue Code.

COMMERCIAL NUCLEAR POWERED GENERATING PLANTS.
See Judicial Review, 1.

COMMUTATION OF DEATH SENTENCES. See Constitutional 
Law, VI, 1; Federal-State Relations, 1.

COMPUTATION OF DAMAGES. See False Claims Act, 1.

CONCEALABLE FIREARMS. See Constitutional Law, II, 1;
Criminal Law, 1.

CONCLUSIVE PRESUMPTIONS. See Constitutional Law, II, 3.

CONFLICT OF LAWS.
Rules to be applied by federal court.—Conflict of laws rules to be 

applied by a federal court in Texas must conform to those prevail-
ing in Texas state courts. Hence, in affirming judgment for respond-
ents (plaintiffs below) based on Texas law of strict liability in a 
diversity action in a Federal District Court in Texas for death and 
injury from an explosion occurring in a foreign country, Court of 
Appeals erred in declining to apply Texas choice-of-law rules for 
determining what substantive law governed case. Day & Zimmer-
mann, Inc. v. Challoner, p. 3.

CONNECTICUT. See Constitutional Law, II, 2.

CONSENTED SEARCHES. See Constitutional Law, IV, 1.
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CONSTITUTIONAL LAW. See also Abstention; Criminal Law, 
2; Mootness; Stays, 1-3, 5; Supreme Court, 12.

I. Case or Controversy.
Alleged police mistreatment—Lack of personal stake in outcome.— 

In class actions brought by respondent individuals and organizations 
against petitioners (Mayor of Philadelphia, Police Commissioner, and 
others) alleging a pervasive pattern of illegal and unconstitutional 
police mistreatment of minority citizens in particular and Philadel-
phia residents in general, requisite Art. Ill case or controversy be-
tween individually named respondents and petitioners was lacking, 
since those respondents’ claim to “real and immediate” injury rests 
not upon what named petitioners might do to them in future but 
upon what one of a small, unnamed minority of policemen might do 
to them, and thus those respondents lacked requisite personal stake 
in outcome, i. e., order overhauling police disciplinary procedures. 
Rizzo v. Goode, p. 362.

H. Due Process.
1. Concealable firearms—Unlawful mailing—Adequate warning— 

Vagueness.—Title 18 U. S. C. § 1715, which proscribes mailing pis-
tols, revolvers, and “other firearms capable of being concealed on the 
person,” intelligibly forbids a definite course of conduct and gave 
respondent adequate warning that mailing a 22-inch sawed-off shot-
gun was a criminal offense. That Congress might have chosen 
“clearer and more precise language” equally capable of achieving its 
objective does not mean that statute is unconstitutionally vague. 
United States v. Powell, p. 87.

2. Criminal abortion law—Nonphysicians.—Connecticut statute 
making criminal an attempted abortion by “any person” remains 
fully effective against performance of abortions by nonphysicians 
after Roe n . Wade, 410 U. S. 113, and Doe v. Bolton, 410 U. S. 179. 
Connecticut v. Menillo, p. 9.

3. Pregnant women—Ineligibilty for unemployment compensa-
tion.—Utah statute making pregnant women ineligible for unemploy-
ment compensation for a period extending from 12 weeks before 
expected date of childbirth until six weeks after childbirth, is vio-
lative of Due Process Clause of Fourteenth Amendment as incor-
porating a conclusive presumption that women are unable to work 
during 18-week period because of pregnancy and childbirth. Turner 
v. Dept, of Employment Security, p. 44.

4. Statute proscribing “crime against nature”—Vagueness—Cunni-
lingus.—Tennessee statute proscribing “crime against nature” is not 
unconstitutionally vague as applied to cunnilingus, satisfying as it
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does due process standard of giving sufficient warning that men may 
so conduct themselves as to avoid that which is forbidden. Rose v. 
Locke, p. 48.

III. Fifth Amendment.
Privilege against self-incrimination—Miranda warnings—Admis-

sibility in evidence of incriminating statement.—Where respondent, 
who had been arrested in connection with certain robberies, was 
given Miranda warnings and declined to discuss robberies, where-
upon detective ceased interrogation, but more than two hours later, 
after giving Miranda warnings, another detective questioned re-
spondent solely about an unrelated murder and respondent made 
an inculpatory statement, admission in evidence of such statement at 
respondent’s murder trial did not violate Miranda principles. Re-
spondent’s right to cut off questioning was scrupulously honored, 
police having immediately ceased robbery interrogation after re-
spondent’s refusal to answer and having commenced questioning 
about murder only after a significant time lapse and after a fresh set 
of warnings had been given respondent. Michigan v. Mosley, p. 96.

IV. Fourth Amendment.
1. Searches and seizures—Consented search of car.—Since war-

rantless arrest of respondent in restaurant, having been based on 
probable cause, comported with Fourth Amendment, respondent’s 
consent to search of his nearby car, contrary to holding of Court 
of Appeals, was not the product of an illegal arrest, nor were there 
any other circumstances indicating that respondent’s consent was not 
his own “essentially free and unconstrained choice” because his “will 
ha[d] been . . . overbome and his capacity for self-determination 
critically impaired.” United States v. Watson, p. 411.

2. Searches and seizures—Warrantless search of automobile—Prob-
able cause.—Where police officers had probable cause to search re-
spondent’s automobile at scene immediately after arresting him for 
attempting to pass fraudulent checks at a bank drive-in window, 
such probable cause still obtained shortly thereafter at station house 
to which automobile had been taken so that officers could constitu-
tionally search automobile there without a warrant; hence incrimi-
nating checks seized during search were admissible in evidence at 
respondent’s trial. Texas v. White, p. 67.

3. Warrantless arrest—Probable cause.—Warrantless arrest of re-
spondent in restaurant, having been based on probable cause and 
made by postal officers acting in strict compliance with governing
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statute and regulations, did not violate Fourth Amendment. United 
States v. Watson, p. 411.

V. Import-Export Clause.
Nondiscriminatory ad valorem property tax.—Georgia’s assess-

ment of a nondiscriminatory ad valorem property tax against peti-
tioner’s inventory of imported tires maintained at its wholesale dis-
tribution warehouse in State, is not within Import-Export Clause’s 
prohibition against States laying “any Imposts or Duties on Im-
ports.” Michelin Tire Corp. v. Wages, p. 276.

VI. Sixth Amendment.
1. Right to jury trial—Redetermination of sentence.—Respond-

ents’ Fourteenth and Sixth Amendment right to jury trial was not 
infringed by state proceedings wherein respondents’ death sentences 
for murder were commuted by Governor and State Criminal Appeals 
Court sustained commutations after that court had affirmed convic-
tions but reversed and remanded to trial court on punishment issue. 
After such commutations defendants are not entitled to have their 
sentences redetermined by a jury, Federal Constitution affording no 
impediment to a State’s choice to allow Governor to reduce a death 
penalty to a term of years without resort to further judicial proceed-
ings. Rose v. Hodges, p. 19.

2. Right to speedy trial—Delay between arrest and indictment.—A 
22-month delay between petitioner’s arrest and indictment for fed-
eral offenses is required to be counted in assessing his claim that 
he was denied a speedy trial in violation of Sixth Amendment. 
Dillingham v. United States, p. 64.
CONSTRUCTION PERMITS POR NUCLEAR PLANTS. See

Judicial Review, 1.

CONTRACTS. See False Claims Act.

CONTROL AND RESPONSIBILITY REQUIREMENT OF IN-
TERSTATE COMMERCE COMMISSION. See Carriers.

CONTROLLED SUBSTANCES ACT.
Unauthorized distribution or dispensing of controlled substance— 

Prosecution of registered physicians.—Registered physicians can be 
prosecuted under 21 U. S. C. § 841 (a)(1), which makes it unlawful 
for “any person” knowingly or intentionally to distribute or dis-
pense a controlled substance, except as authorized by CSA, when 
their activities fall outside usual course of professional practice as 
here where respondent registered physician prescribed large quanti-
ties of methadone (an addictive drug used in treatment of heroin



INDEX 1343
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addicts) for patients without giving them adequate physical exami-
nations or specific instructions for its use and charged fees according 
to quantity of methadone prescribed rather than fees for medical 
services rendered. United States v. Moore, p. 122.

CONVICTED FELONS. See Gun Control Act of 1968.

CORPORATE INSIDERS. See Securities Exchange Act of 1934.

COURTS OF APPEALS. See Appeals; Conflict of Laws; Ju-
dicial Review; Mandamus

CREDIT CARDS. See Constitutional Law, IV, 1, 3.

CRIMES AGAINST NATURE. See Constitutional Law, II, 4.

CRIMINAL CONTEMPT. See Appeals; Criminal Law, 2.

CRIMINAL LAW. See also Constitutional Law, II, 1-2, 4; III;
IV; VI; Controlled Substances Act; Federal-State Relations, 
1; Gun Control Act of 1968; Mootness; Stays, 1-3; Supreme 
Court, 12.

1. Concealable firearms—Unlawful mailing—Sawed-off shotgun.— 
To construe 18 U. S. C. § 1715, which proscribes mailing pistols, re-
volvers, and “other firearms capable of being concealed on the per-
son,” as not embracing sawed-off shotguns, does not comport with 
legislative purpose of making it more difficult for criminals to obtain 
concealable weapons, and rule of ejusdem generis may not be used to 
defeat that purpose. Here a properly instructed jury could have 
found 22-inch sawed-off shotgun mailed by respondent to have been 
a “firearm capable of being concealed on the person” within mean-
ing of § 1715. United States v. Powell, p. 87.

2. Refusal to testify before grand jury—Guilty plea—Double 
jeopardy.—Petitioner’s guilty plea to a charge of refusal to answer 
question before a grand jury after having been granted immunity 
did not bar his claim that Double Jeopardy Clause precluded State 
from haling him into court on that charge after he had been sen-
tenced to a jail term for contempt of court for his failure to testify 
before grand jury. Menna v. New York, p. 61.

CUNNILINGUS. See Constitutional Law, II, 4.

CURTAILMENT PLANS. See Certiorari; Judicial Review, 2-3.

CUSTODIAL POLICE INTERROGATIONS. See Constitutional
Law, III.

DAMAGES. See False Claims Act, 1.

DEATH ACTIONS. See Conflict of Laws.
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DEATH OF PARTY. See Procedure.

DEATH SENTENCES. See Constitutional-Law, VI, 1; Federal- 
State Relations, 1.

DEBTS DUE TO THE UNITED STATES. See United States.

DEFAULT ON GOVERNMENT CONTRACTS. See United 
States.

DEFICIENCY IN TAXES. See Internal Revenue Code.

DELAY IN PROSECUTION. See Constitutional Law, VI, 2.

DE NOVO TRIALS. See Federal Coal Mine Health and Safety 
Act of 1969, 3-4.

DESEGREGATION OF SCHOOLS. See Stays, 6.

DISCHARGE OF EMPLOYEES. See Abstention; Seamen; Stays.

DISCLOSURE OF GRAND JURY RECORDS. See Stays, 3. 

DISCLOSURE OF PATIENTS’ IDENTITIES. See Stays, 7. 

DISMISSAL OF CERTIORARI. See Procedure.

DISTRIBUTION AND DISPENSING OF CONTROLLED SUB-
STANCES. See Controlled Substances Act.

DISTRICT COURTS. See Abstention; Appeals; Conflict of Laws; 
Federal Magistrates Act; Mandamus; Removal; Stays, 6.

DIVERSITY ACTIONS. See Conflict of Laws; Mandamus; Re-
moval.

DOUBLE DAMAGES. See False Claims Act, 1.

DOUBLE JEOPARDY. See Criminal Law, 2; Stays, 3.

DRUGS. See Controlled Substances Act

DUE PROCESS. See Constitutional Law, II; Stays, 5. 

ECONOMIC STABILIZATION ACT OF 1970. See Appeals. 

EJUSDEM GENERIS DOCTRINE. See Criminal Law, 1. 

ELECTRON TUBES. See False Claims Act.

ELIGIBILITY FOR PAROLE. See Mootness.

ELIGIBILITY FOR UNEMPLOYMENT COMPENSATION. See 
Constitutional Law, II, 3.

EMPLOYER AND EMPLOYEES. See Abstention; Seamen.

EMPLOYMENT PRACTICES. See Stays, 4.
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EQUIPMENT LEASING REGULATION OF INTERSTATE 
COMMERCE COMMISSION. See Carriers.

EQUITABLE RELIEF. See Federal-State Relations, 2.

EVIDENCE. See Constitutional Law, III; IV, 2.

EXECUTIVE ORDERS. See Stays, 4.

FALSE CLAIMS ACT.
1. Double damages—Computation.—In computing double damages 
authorized by Act (which provides that Government may recover 
from a person who presents a false claim or causes a false claim to be 
presented to it a forfeiture of $2,000 plus an amount equal to double 
amount of damages that it sustains by reason of false claim), Gov-
ernment’s actual damages are to be doubled before any subtractions 
are made for compensatory payments previously received from any 
source. This computation method best conforms to Act’s language 
and reflects congressional judgment that double damages are neces-
sary to compensate Government completely for costs, delays, and in-
conveniences occasioned by fraudulent claims; fixes defrauder’s liabil-
ity without reference to adventitious actions of other persons (such 
as prime contractor here); and forecloses subcontractor from avoid-
ing double-damages provision by tendering amount of undoubled 
damages at any time before judgment. United States v. Bornstein, 
p. 303.

2. Measure of forfeitures—Subcontractor.—A correct application of 
language of Act (which provides that Government may recover from 
a person who presents a false claim or causes a false claim to be 
presented to it a forfeiture of $2,000) requires that focus in each 
case be upon specific conduct of person from whom Government 
seeks to collect forfeiture. Thus, here subcontractor committed 
three acts that caused prime contractor to submit false claims to 
Government—three separately invoiced shipments of falsely branded 
electron tubes to prime contractor—and hence is liable for three 
$2,000 forfeitures representing those three shipments. United 
States v. Bornstein, p. 303.

FEDERAL COAL MINE HEALTH AND SAFETY ACT OF 1969.
1. Penalties—Necessity for findings of fact.—Language of § 109 

(a) (3) of Act requiring Secretary of Interior to assess a civil mone-
tary penalty against a coal mine operator for each violation of man-
datory health and safety standards prescribed by Act and other 
provisions, especially when read in light of its legislative history, 
requires Secretary to make formal findings of fact as a predicate for
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FEDERAL COAL MINE HEALTH AND SAFETY ACT OF
1969—Continued.

a penalty assessment order only when mine operator exercises his 
statutory right to request an administrative hearing on factual issues 
relating to penalty. National Coal Operators’ Assn. v. Kleppe, 
p. 388.

2. Penalties—Necessity for findings of fact.—Section 109(a)(3) of 
Act requiring Secretary of Interior to assess a civil monetary penalty 
against a coal mine operator for each violation of mandatory health 
and safety standards prescribed by Act and other provisions, does 
not compel Secretary to support each penalty assessment order with 
express findings of fact concerning violation and amount of penalty, 
absent a request by mine operator for an administrative hearing. 
Kleppe v. Delta Mining, Inc., p. 403.

3. Pro forma penalty assessment orders—De novo review of 
amount of penalty.—It is not significant that orders for proposed as-
sessment of penalties under Act contained merely pro forma recita-
tions that six factors specified in § 109 (a)(1) of Act to be consid-
ered in determining amount of penalty had been considered, or that 
Secretary of Interior’s final orders did not mention such factors but 
merely set forth his finding that a violation did in fact occur. Al-
though express findings are generally required for judicial review of 
an administrative determination based on a substantial-evidence test, 
here coal mine operators can contest amount of penalty without a 
hearing by refusing to pay it, thus invoking right to a de novo trial 
in district court; moreover, when an operator is informed as to 
details of a violation, § 105’s administrative procedures come into 
play and appellate review is available. Kleppe v. Delta Mining, 
Inc., p. 403.

4. Protest against penalty—Amount of penalty—De novo re-
view.—A protest against a penalty assessment for violations of Act, 
as opposed to a request for an administrative hearing, does not nec-
essarily trigger an administrative review, but amount of penalty is 
subject to de novo review in district court whether or not a hearing 
was held. Kleppe v. Delta Mining, Inc., p. 403.

FEDERAL-COURT INTRUSION INTO LOCAL POLICE MAT-
TERS. See Federal-State Relations, 2.

FEDERAL GRAND JURY RECORDS. See Stays, 3.

FEDERAL MAGISTRATES ACT.
Magistrate’s preliminary review function—Social Security bene-

fits—“Additional duties.”—In context of this case, preliminary review
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FEDERAL MAGISTRATES ACT—Continued.
function assigned to magistrate by District Court General Order with 
respect to initial reference to him of actions to review administrative 
determinations regarding entitlement to Social Security benefits, in-
cluding Medicare, was one of “additional duties” Act contemplates 
that magistrates are to perform under 28 U. S. C. §636 (b). 
Mathews v. Weber, p. 261.

FEDERAL POWER COMMISSION. See Certiorari; Judicial
Review, 2-3.

FEDERAL RULES OF CIVIL PROCEDURE. See Federal Mag-
istrates Act.

FEDERAL RULES OF CRIMINAL PROCEDURE. See Stays, 3.

FEDERAL-STATE RELATIONS. See also Abstention; Conflict
of Laws; Constitutional Law.

1. Commutation of death sentences—Governor’s authority—State 
law—Federal court’s re-examination.—Whether or not respondents’ 
death sentences for murder were subject to commutation, and ex-
tent of Governor’s authority under circumstances, are questions of 
Tennessee law which State Criminal Appeals Court resolved in favor 
of Governor’s action in commuting such sentences, and it was not a 
federal habeas court’s province to re-examine these questions. Rose 
v. Hodges, p. 19.

2. Local police matters—Federal-court intrusion.—In class ac-
tions under 42 U. S. C. § 1983 against petitioners (Mayor of Phila-
delphia, Police Commissioner, and others) alleging a pervasive pat-
tern of iHegal and unconstitutional police mistreatment of minority 
citizens in particular and Philadelphia residents in general, District 
Court’s judgment directing petitioners to draft for court’s approval 
“a comprehensive program for dealing adequately with civilian com-
plaints” to be formulated in accordance with court’s “guidelines” 
containing detailed suggestions for revising police manuals and pro-
cedural rules for dealing with citizens and for changing procedures 
for handling complaints, constitutes an unwarranted federal judici- 
cial intrusion into petitioners’ discretionary authority to perform 
their official functions as prescribed by state and local law, and by 
validating type of litigation and granting type of relief involved here, 
lower courts have exceeded their authority under § 1983. Rizzo v. 
Goode, p. 362.
FEDERAL TAXATION. See Internal Revenue Code.

FELONS. See Gun Control Act of 1968.
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FIFTH AMENDMENT. See Constitutional Law, II, 1; III.

FILES AND RECORDS OF GRAND JURY. See Stays, 3.

FINAL JUDGMENTS. See Stays, 5.

FINDINGS OF FACT. See Federal Coal Mine Health and Safety
Act of 1969, 1-3.

FIREARMS. See Gun Control Act of 1968.

FIREARMS CAPABLE OF BEING CONCEALED ON PERSON.
See Constitutional Law, II, 1; Criminal Law, 1.

FIRST AMENDMENT. See Stays, 1-2; Supreme Court, 12.

FOREIGN COMMERCE. See Constitutional Law, V.

FORFEITURES. See False Claims Act, 2.

FOURTEENTH AMENDMENT. See Constitutional Law, II, 3;
VI, 1; Stays, 1-2, 5; Supreme Court, 12.

FOURTH AMENDMENT. See Constitutional Law, IV.

FRAUD. See False Claims Act.

FREEDOM OF THE PRESS. See Stays, 1-2; Supreme Court, 12.

“FUNDAMENTAL SCHOOL.” See Stays, 6.

GENERAL ORDERS OF DISTRICT COURT. See Federal Mag-
istrates Act.

GENERAL SERVICES ADMINISTRATION. See Stays, 4.

GENERATING PLANTS. See Judicial Review, 1.

GEORGIA. See Constitutional Law, V.

GOVERNING LAW. See Conflict of Laws.

GOVERNMENT CONTRACTS OR CONTRACTORS. See False
Claims Act; Stays, 4; United States.

GOVERNOR’S COMMUTATION OF DEATH SENTENCES. See
Constitutional Law, VI, 1; Federal-State Relations, 1.

GRAND JURIES. See Criminal Law, 2; Stays, 3.

GUILTY PLEAS. See Criminal Law, 2.

GUN CONTROL ACT OF 1968.
Firearm transported in interstate commerce—Felon’s intrastate 

purchase.—Provision of Act, 18 U. S. C. § 922(h), making it un-
lawful for a convicted felon, inter alia, “to receive any firearm or 
ammunition which has been shipped or transported in interstate or
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foreign commerce,” applies to a convicted felon’s intrastate purchase 
from a retail dealer of a firearm that previously, but independently 
of felon’s receipt, had been transported in interstate commerce from 
manufacturer to a distributor and then from distributor to dealer. 
Barrett v. United States, p. 212.

HABEAS CORPUS. See Federal-State Relations, 1.

HEALTH AND SAFETY STANDARDS FOR COAL MINES.
See Federal Coal Mine Health and Safety Act of 1969.

HEALTH, EDUCATION, AND WELFARE SECRETARY. See 
Federal Magistrates Act.

HEARINGS. See Abstention.

HEROIN ADDICTS. See Controlled Substances Act.

IMMUNITY FROM PROSECUTION. See Criminal Law, 2.

IMPORTED TIRES. See Constitutional Law, V.

IMPORT-EXPORT CLAUSE. See Constitutional Law, V.

INCOME TAXES. See Internal Revenue Code.

INCRIMINATING STATEMENTS. See Constitutional Law, III.

IN-CUSTODY INTERROGATIONS. See Constitutional Law, III.

INDEMNIFICATION AGREEMENTS BETWEEN MOTOR CAR-
RIERS. See Carriers.

INDIANA. See Abstention.

INELIGIBILITY FOR UNEMPLOYMENT COMPENSATION.
See Constitutional Law, II, 3.

INJUNCTIONS. See Federal-State Relations, 2; Stays, 6.

INSIDER TRANSACTIONS. See Securities Exchange Act of 
1934.

INSOLVENT DEBTORS. See United States.

INTERIOR SECRETARY. See Federal Coal Mine Health and 
Safety Act of 1969.

INTERNAL REVENUE CODE.
1. Jeopardy termination—Deficiency.—Under statutory definition 

of “deficiency” in § 6211 (a) of Code as being amount of tax im-
posed less any amount that may have been reported by taxpayer on 
his return, tax owing and unreported after jeopardy termination
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under § 6851, which in these cases, as in most § 6851 terminations, 
is full tax due, is clearly a deficiency, there being nothing in defini-
tion to suggest that a deficiency can arise only at conclusion of a 
12-month taxable year and it being sufficient that taxable period in 
question has come to an end and tax in question is due and unre-
ported. Laing v. United States, p. 161.

2. Jeopardy termination—Deficiency—Assessment and collection 
procedures—Anti-Injunction Act.—Based on plain language of statu-
tory provisions at issue, their place in legislative scheme, and their 
legislative history, income tax owing, but not reported, at time of 
a jeopardy termination under § 6851 of Code is a deficiency whose 
assessment and collection are subject to procedures of § 6861 et seq., 
and hence because District Director in each case failed to comply 
with these requirements, taxpayers’ suits for injunctive relief were 
not barred by Anti-Injunction Act. Laing v. United States, p. 161.

INTERNAL REVENUE SERVICE. See Appeals.

INTERROGATIONS BY POLICE. See Constitutional Law, III.

INTERSTATE COMMERCE COMMISSION REGULATIONS.
See Carriers.

INTRASTATE PURCHASES OF FIREARMS. See Gun Control 
Act of 1968.

IRREPARABLE INJURY. See Stays, 4, 7.

JEOPARDY TERMINATIONS. See Internal Revenue Code.

JUDICIAL REVIEW. See also Certiorari; Federal Coal Mine
Health and Safety Act of 1969, 3-4; Federal Magistrates Act.

1. Court of Appeals—Atomic Energy Commission Licensing and 
Appeal Boards—Construction permit—Nuclear plant.—Court of Ap-
peals erred in setting aside AEC Licensing and Appeal Boards’ ap-
proval of a construction permit for a commercial nuclear powered 
electric generating plant on ground that Boards failed to follow 
AEC’s own regulations governing minimum allowable “population 
center distance” in nuclear plant siting. Where, even if meaning 
is not free from doubt, AEC’s reliance upon actual boundaries of 
population density, rather than upon political boundaries, in its in-
terpretation of regulations sensibly conforms to purpose and wording 
of regulations and comports with prior agency decisions, Court of 
Appeals was obligated to regard such a reasonable administrative 
interpretation as controlling. Northern Ind. Pub. Serv. Co. v. Wal-
ton League, p. 12.
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2. Court of Appeals—Federal Power Commission—Natural gas 

curtailment plan.—An actual natural gas shortage is a necessary pred-
icate to FPC’s assertion of authority under its transportation juris-
diction to approve curtailment of gas already contracted for, and 
Court of Appeals could properly conclude that FPC would have 
abused its discretion had it approved curtailment plans absent evi-
dence whereby it “could have reasonably believed” shortage to ex-
ist, and that “substantial evidence” in record is necessary to sup-
port any such finding. FPC v. Transcontinental Pipe Line Corp., 
p. 326.

3. Court of Appeals—Federal Power Commission—Natural gas 
curtailment plan—Order directing gas shortage investigation.—In 
action for review of FPC order rejecting proposed interim natural 
gas curtailment plan, Court of Appeals exceeded its reviewing 
authority in ordering gas shortage investigation, since § 19 (b) of Nat-
ural Gas Act providing for judicial review of FPC decisions contem-
plates a mode of review that considers only agency’s decision and 
evidence on which it is based and not some new record initially made 
by reviewing court. If new evidence is needed, case must be re-
manded so that agency can decide in its discretion how best to de-
velop needed data and how its prior decision should be modified in 
light thereof. FPC v. Transcontinental Gas Pipe Line Corp., p. 326.

JURISDICTION. See Appeals; Certiorari; Supreme Court, 12.

JURY TRIALS. See Constitutional Law, VI, 1.

JUSTICIABILITY. See Constitutional Law, I.

LEASE AGREEMENTS BETWEEN MOTOR CARRIERS. See 
Carriers.

LICENSED PHYSICIANS. See Controlled Substances Act

MAGISTRATES. See Federal Magistrates Act

MAILING CONCEALABLE WEAPONS. See Constitutional Law,
II, 1; Criminal Law, 1.

MANDAMUS. See also Removal
1. Improper remand to state court—Remedy.—Where District 

Court, to which diversity action had been removed, refused to ad-
judicate case and remanded it to state court on grounds not au-
thorized by removal statutes, mandamus was proper remedy to 
compel District Court to entertain remanded action. Thermtron 
Produets, Inc. v. Hermansdorfer, p. 336.
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MANDAMUS—Continued.
2. Review of remand to state court.—Title 28 U. S. C. § 1447 (d) 

imposing a general bar against review of an order remanding a re-
moved case to state court, when construed as it must be in con-
junction with § 1447 (c) providing for remand on ground that case 
was removed “improvidently and without jurisdiction,” does not bar 
appellate review by mandamus of a remand order made on grounds 
not specified in § 1447 (c), there being no indication either in lan-
guage or legislative history of provision that Congress intended to 
extend bar against review to reach remand orders not based on stat-
utory grounds. Thermtron Products, Inc. v. Hennansdorfer, p. 336.

MEDICARE. See Federal Magistrates Act.

METHADONE. See Controlled Substances Act.

MIRANDA WARNINGS. See Constitutional Law, III.

MISCONDUCT OF POLICE. See Constitutional Law, I; Federal-
State Relations, 2.

MONETARY PENALTIES. See Federal Coal Mine Health and 
Safety Act of 1969.

MOOTNESS.
Parole eligibility—Constitutional claim.—Where respondent was 

paroled after Court of Appeals upheld his claim in his action against 
petitioner parole board members that he was constitutionally en-
titled to certain procedural rights in connection with petitioners’ con-
sideration of his eligibility for parole, case is moot and does not 
present an issue “capable of repetition, yet evading review,” since 
action is not a class action and there is no demonstrated probability 
that respondent will again be subjected to parole system. Wein-
stein v. Bradford, p. 147.

MOTOR CARRIERS. See Carriers.

MURDER. See Constitutional Law, VI, 1; Federal-State Rela-
tions. 1.

NARCOTICS. See Controlled Substances Act.

NATURAL GAS ACT. See Certiorari; Judicial Review, 2-3.

NATURAL GAS SHORTAGES. See Certiorari; Judicial Review, 
2-3.

NEBRASKA. See Stays, 1-2; Supreme Court, 12.

NEGLIGENCE OF MOTOR CARRIERS. See Carriers.
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NEWS COVERAGE OF CRIMINAL PROCEEDINGS. See Stays, 
1-2; Supreme Court, 12.

NEW YORK PUBLIC HEALTH LAW. See Stays, 7.

NONDISCRIMINATORY AD VALOREM PROPERTY TAXES.
See Constitutional Law, V.

NONDISCRIMINATORY EMPLOYMENT PRACTICES. See 
Stays, 4.

NOTICE OF TAX DEFICIENCY. See Internal Revenue Code.

NUCLEAR POWERED GENERATING PLANTS. See Judicial 
Review, 1.

PAROLE. See Mootness.

PATIENTS’ IDENTITIES. See Stays, 7.

PAYMENT OF WAGES. See Seamen.

PENALTIES. See Federal Coal Mine Health and Safety Act of 
1969; Seamen.

PERSONAL INJURY ACTIONS. See Conflict of Laws.

PERSONAL STAKE IN OUTCOME. See Constitutional Law, I.

PHILADELPHIA. See Constitutional Law, I; Federal-State Re-
lations, 2.

PHYSICIANS. See Controlled Substances Act.

POLICE INTERROGATIONS. See Constitutional Law, III.

POLICE MISCONDUCT. See Constitutional Law, I; Federal- 
State Relations, 2.

“POPULATION CENTER DISTANCE.” See Judicial Review, 1.

POSSESSION OF STOLEN MAIL. See Constitutional Law, IV, 
1, 3.

POSTAL OFFICERS. See Constitutional Law, IV, 1, 3.

PREGNANT WOMEN. See Constitutional Law, II, 3.

PRESCRIPTION DRUGS. See Stays, 7.

PRESUMPTIONS. See Constitutional Law, II, 3.

PRETERMINATION HEARINGS. See Abstention.

PRIORITY OF DEBTS. See United States.

PRIOR RESTRAINTS ON MEDIA REPORTING. See Stays, 
1-2; Supreme Court, 12.
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PRIVILEGE AGAINST SELF-INCRIMINATION. See Consti-
tutional Law, III.

PRIVILEGED INFORMATION. See Stays, 4.

PROBABLE CAUSE FOR ARREST. See Constitutional Law, IV, 
1, 3.

PROBABLE CAUSE TO SEARCH AUTOMOBILE. See Consti-
tutional Law, IV, 2.

PROCEDURE. See also Abstention; Conflict of Laws.
Petitioner’s death—Dismissed of certiorari.—Petitioner’s death 

pending review by certiorari requires dismissal of petition. Dove 
v. United States, p. 325.

PROCEDURES FOR TAX ASSESSMENT AND COLLECTION.
See Internal Revenue Code.

PROPERTY TAXES. See Constitutional Law, V.

PUBLIC EMPLOYEES. See Abstention.

PURCHASES OF FIREARMS. See Gun Control Act of 1968.

PURCHASES OF SECURITIES. See Securities Exchange Act 
of 1934.

RADIO KITS. See False Claims Act.

RECEIPT OF FIREARMS. See Gun Control Act of 1968.

REFERENCES TO MAGISTRATE. See Federal Magistrates Act.

REFUSAL OR NEGLECT TO PAY WAGES. See Seamen.

REFUSAL TO OBEY SUBPOENA. See Appeals.

REFUSAL TO TESTIFY BEFORE GRAND JURY. See Crim-
inal Law, 2.

REGISTERED PHYSICIANS. See Controlled Substances Act.

REGULATIONS OF INTERSTATE COMMERCE COMMISSION.
See Carriers.

REMAND TO STATE COURT. See Mandamus; Removal.

REMOVAL. See also Mandamus.
Remand to state court—Unauthorized grounds.—District Court, 

to which diversity action had been removed, exceeded its authority 
in remanding action to state court on grounds (heavy federal docket) 
not permitted by 28 U. S. C. § 1447(c), which provides for remand 
on ground that case was removed “improvidently and without juris-
diction.” Thenntron Products, Inc. v. Hermansdorfer, p. 336.
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RESTRICTING NEWS COVERAGE OF CRIMINAL PROCEED-
INGS. See Stays, 1-2; Supreme Court, 12.

REVENUES FROM IMPOSTS AND DUTIES ON IMPORTS.
See Constitutional Law, V.

RIGHT TO CUT OFF POLICE INTERROGATIONS. See Con-
stitutional Law, III.

RIGHT TO JURY TRIAL. See Constitutional Law, VI, 1.

RIGHT TO PRETERMINATION HEARING. See Abstention.

RIGHT TO SILENCE. See Constitutional Law, III.

RIGHT TO SPEEDY TRIAL. See Constitutional Law, VI, 2.

RULES OF CIVIL PROCEDURE. See Federal Magistrates Act.

RULES OF CRIMINAL PROCEDURE. See Stays, 3.

SAFETY REGULATIONS OF INTERSTATE COMMERCE
COMMISSION. See Carriers.

SALES OF FIREARMS. See Gun Control Act of 1968.

SALES OF SECURITIES. See Securities Exchange Act of 1934.

SAWED-OFF SHOTGUNS. See Constitutional Law, II, 1; Crim-
inal Law, 1.

SCHOOLS. See Stays, 5-6.

SEAMEN.
Discharged seaman—Foreign port—Airline ticket to United States 

as payment of wages due.—Where, after a seaman was discharged for 
misconduct from petitioner’s ship while it was docked in South Viet-
nam, petitioner purchased for him an airline ticket to the United 
States, being precluded by South Vietnamese currency regulations 
and other complications from paying him his wages due in American 
currency, transaction resulting in seaman’s receipt of airline ticket 
purchased with money owed to him as wages constituted a payment 
of wages. Therefore there was no refusal or neglect to make pay-
ment, and hence no liability, under 46 U. S. C. § 596, which requires 
master or owner of a vessel making foreign voyages to pay a dis-
charged seaman his wages within four days after discharge, and, 
upon refusal or neglect to make such payment without sufficient 
cause, to pay seaman a sum equal to two days’ pay for every day 
during which payment is delayed. American Foreign 8. S. Co. v. 
Matise, p. 150.
SEARCHES AND SEIZURES. See Constitutional Law, IV, 1-2.
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SECRETARY OF HEALTH, EDUCATION, AND WELFARE.
See Federal Magistrates Act.

SECRETARY OF THE INTERIOR. See Federal Coal Mine 
Health and Safety Act of 1969.

SECURITIES EXCHANGE ACT OF 1934.
Insider transactions—Recovery of profits—Beneficial owner “at 

the time of” purchase.—By virtue of exemptive provision of § 16 (b) 
of Act that § 16 (b) (which enables a corporation to recover for it-
self profits realized by an officer, director, or beneficial owner of 
more than 10% of its shares from a purchase and sale of its stock 
within a six-month period) shall not be construed to cover any 
transaction where beneficial owner was not such both “at the time 
of” purchase and sale of securities involved, a beneficial owner is 
accountable under § 16 (b) in a purchase-sale sequence such as 
was involved here only if he was such an owner “before the pur-
chase.” Thus fact that respondent was not a beneficial owner be-
fore purchase removed transaction from operation of § 16(b). 
Foremost-McKesson v. Provident Securities, p. 232.

SELF-INCRIMINATION. See Constitutional Law, III.

SHORT-SWING SECURITIES TRANSACTIONS. See Securities
Exchange Act of 1934.

SIXTH AMENDMENT. See Constitutional Law, VI.

SOCIAL SECURITY BENEFITS. See Federal Magistrates Act.

SOUTH VIETNAM. See Seamen.

SPEEDY TRIAL. See Constitutional Law, VI, 2.

STANDING TO SUE. See Constitutional Law, I.

STATE EMPLOYEES. See Abstention.

STATE PROSECUTORS. See Stays, 3.

STATE TAXATION. See Constitutional Law, V.

STAYS. See also Supreme Court, 12.

1. Criminal proceedings—Order restricting news coverage.—^Ac-
tion by Mr . Just ic e Bla ck mu n , as Circuit Justice, on application 
by Nebraska news media for stay of a state-court order restricting 
news coverage of alleged murders and criminal proceedings in pros-
ecution thereof deferred pending prompt decision on application by 
Nebraska Supreme Court, which had “continued” matter until it 
was known whether Mr . Just ic e Bla ck mun  would act. Nebraska 
Press Assn. v. Stuart (Bla ck mun , J., in chambers), p. 1319.
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STAYS—Continued.
2. Criminal proceedings—Order restricting news coverage.—Reap-

plication by news media for stay of a state-court order restricting 
news coverage of alleged murders and criminal proceedings in prose-
cution thereof, is granted as to portions of such order (a) incor-
porating media’s voluntary guidelines for reporting such news, (b) 
prohibiting reporting details of crimes, of victims’ identities, and of 
pathologist’s testimony at open preliminary hearing, and (c) re-
stricting reporting of limitations on publicity imposed by order, but 
only to extent publicity itself is now permitted. Stay is not granted 
as to restraints on publication prior to trial of certain facts that 
strongly implicate an accused, such as confession, and stay granted 
here does not affect those portions of order governing taking of 
photographs and other media activity in courthouse; nor does it bar 
trial judge from restricting what parties and officers of court may 
say to any media representative. Nebraska Press Assn. v. Stuart 
(Bla ck mu n , J., in chambers), p. 1327.

3. Federal grand jury records—Turnover order to state prosecu-
tor.—Application for stay of District Court’s order that files and 
records of federal grand jury that indicted applicants be turned over 
to a state prosecutor contemplating state prosecution of applicants, 
is granted pending appeal. Smith v. United States (Doug la s , J., in 
chambers), p. 1303.

4. Government contractors—Employment practices—Affirmative-
action programs—Order requiring disclosure—No irreparable in-
jury.—Even though there is a substantial question whether infor-
mation on file with General Services Administration reporting on 
Government contractors’ affirmative-action programs to ensure non- 
discriminatory employment practices, is privileged by virtue of 
§ 709 (e) of Civil Rights Act of 1964, application for stay of District 
Court’s order requiring GSA to disclose such information must be 
denied because applicant has failed to show that irreparable injury 
that allegedly would result from disclosure is imminent. Chamber 
of Commerce v. Legal Aid Society (Dou gl as , J., in chambers), p. 
1309.

5. Improper dismissal of teachers—State judgment.—Application 
for stay of Wisconsin Supreme Court judgment, holding on due 
process grounds that a school board may not properly dismiss teach-
ers employed by it, denied, where it is not clear whether that judg-
ment rested upon Fourteenth Amendment alone or also upon Wis-
consin Constitution, and whether judgment was “final” for purposes 
of 28 U. S. C. § 1257. Hortonville Joint School Dist. v. Hortonville 
Ed. Assn. (Reh nq ui st , J., in chambers), p. 1301.
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STATS—Continued.
6. Injunction against “fundamental school.”—Application to stay, 

pending disposition of appeal by Court of Appeals, District Court’s 
order enjoining applicant school board members’ creation of a “fun-
damental school,” is granted, where certiorari has been granted in 
applicant’s related petition presenting issue whether District Court 
still had control over unitary school system which has been in com-
pliance with that court’s desegregation decree for four years. 
Pasadena Board of Education v. Spangler (Reh nq ui st , J., in cham-
bers), p. 1335.

7. Law requiring disclosure of patients’ identities—Judgment in-
validating law—No irreparable injury.—Application for stay of a 
three-judge District Court’s judgment declaring unconstitutional 
provisions of New York Public Health Law requiring names and 
addresses of patients receiving certain prescription drugs to be re-
ported to applicant Commissioner of Health, and enjoining enforce-
ment of those provisions and acceptance of incoming prescriptions 
disclosing patients’ identities, is denied, no showing having been 
made that applicant would suffer irreparable injury as a result of 
denial of a stay. Whalen v. Roe (Mar sha ll , J., in chambers), p. 
1313.
STOLEN MAIL. See Constitutional Law, IV, 1, 3.

STRICT CONSTRUCTION OF CRIMINAL STATUTES. See
Controlled Substances Act.

SUBCONTRACTS. See False Claims Act.

SUFFICIENT WARNING OF CRIMINAL OFFENSE. See Con-
stitutional Law, II, 1, 4.

SUPREME COURT. See also Certiorari; Procedure.
1. Retirement of Mr . Just ic e  Dou gl as , p. vn.
2. Appointment of Mr . Just ic e  Stev en s , p. xi.
3. Allotment of Justices, pp. v, vi.
4. Assignment of Mr. Justice Clark (retired) to the United States 

Court of Appeals for the Fifth Circuit, p. 906.
5. Assignment of Mr. Justice Clark (retired) to the United States 

Court of Appeals for the Fourth Circuit, p. 906.
6. Assignment of Mr. Justice Clark (retired) to the United States 

Court of Appeals for the District of Columbia Circuit, p. 907.
7. Assignment of Mr. Justice Clark (retired) to the United States 

Court of Appeals for the Third Circuit, p. 907.
8. Temporary assignment of Mr . Justi ce  Reh nq ui st  as Circuit 

Justice for the Ninth Circuit, p. 992.
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SUPREME COURT—Continued.
9. Assignment of Mr. Justice Clark (retired) to the United States 

Court of Appeals for the Eighth Circuit, p. 992.
10. Assignment of Mr. Justice Clark (retired) to the United States 

Court of Appeals for the Seventh Circuit, p. 992.
11. Assignments of Mr. Justice Clark (retired) to the United 

States Court of Appeals for the Second Circuit, p. 1026.
12. Circuit Justice—Jurisdiction—State-court restraint of press.— 

A Circuit Justice has jurisdiction to act upon a State’s highest court’s 
decision that an apparently unconstitutional restraint of press im-
posed by a trial court’s order should remain in effect pending its re-
view thereof, Circuit Justice having deferred action on an applica-
tion for a stay of such order pending State’s highest court’s prompt 
decision thereon, and a reasonable time in which to review such re-
straint having passed. Nebraska Press Assn. v. Stuart (Bla ck mu n , 
J., in chambers), p. 1327.

TAX DEFICIENCIES. See Internal Revenue Code.

TAXES. See Constitutional Law, V; Internal Revenue Code.

TEACHERS. See Stays, 5.

TEMPORARY EMERGENCY COURT OF APPEALS. See Ap-
peals.

TENNESSEE. See Constitutional Law, II, 4.

TERMINATION OF TAXABLE PERIOD. See Internal Revenue 
Code.

TEXAS. See Conflict of Laws.

TIRES. See Constitutional Law, V.

TORTS. See Conflict of Laws.

TRANSPORT OF FIREARMS IN INTERSTATE COMMERCE.
See Gun Control Act of 1968.

TURNOVER ORDERS. See Stays, 3.

UNEMPLOYMENT COMPENSATION. See Constitutional Law, 
II, 3.

UNITARY SCHOOL SYSTEMS. See Stays, 6.

UNITED STATES. See also False Claims Act
Government contracts—Default—Insolvent debtor—Priority of 

“debts due to the United States.”—Obligations of an insolvent debtor 
arising from default in performance of Government contracts, occur-
ring before an assignment for benefit of creditors, are entitled to
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UNITED STATES—Continued.
statutory priority accorded “debts due to the United States” under 
31 U. S. C. § 191, even though obligations were unliquidated in 
amount at time of assignment. United States v. Moore, p. 77.

UNITED STATES MAGISTRATES. See Federal Magistrates 
Act.

UNLIQUIDATED CLAIMS. See United States

UTAH. See Constitutional Law, II, 3.

VAGUENESS. See Constitutional Law, II, 1, 4.

VESSELS MAKING FOREIGN VOYAGES. See Seamen.

“VOID FOR VAGUENESS’’ DOCTRINE. See Constitutional 
Law, II, 1, 4.

WAGE CLAIMS. See Seamen.

WARRANTLESS ARRESTS. See Constitutional Law, IV, 1, 3.

WARRANTLESS SEARCHES. See Constitutional Law, IV, 2.

WISCONSIN. See Stays, 5.

WORDS AND PHRASES.
1. “Additional duties.” 28 U. S. C. § 636 (b) (Federal Magis-

trates Act). Mathews v. Weber, p. 261.
2. “Debts due to the United States.” 31 U. S. C. § 191. United 

States v. Moore, p. 77.
3. “Deficiency.” §6211 (a), Internal Revenue Code of 1954, 26 

U. S. C. § 6211 (a). Laing v. United States, p. 161.
4. “Firearms capable of being concealed on the person.” 18 

U. S. C. § 1715. United States v. Powell, p. 87.

WRONGFUL DEATH. See Conflict of Laws.
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