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application or that of the complainants, according to the rules 
and practice in chancery proceedings. And when this has 
been done, the administrator may take an appeal; and upon 
giving bond within the time prescribed bylaw, all proceedings 
upon the decree will be stayed in the District Court, until the 
decision of this court shall be had in the premises. And if he 
fail to give the bond within the limited period, the complain- 
*9871 an^s then be entitled to process from the District

J Court, in order to enforce it. As the *case now stands, 
there is no suit here upon which this court can found any pro-
cess to set aside the execution improperly issued, and the peti-
tion of Benham, the administrator, must be dismissed.

ORDER.

On consideration of the petition of Vincent M. Benham, 
filed in this case, and of the arguments of counsel thereupon 
had, it is now here ordered by this court that the said petition 
be and the same is hereby dismissed.

Will iam  J. Mino r  an d  Cathar ine  his  wif e , Plain tiff s  
IN ERROR, V. SHUBAL TlLLOTSON.1

Whether or not a record contains a bill of exceptions or statement of facts by 
the court, according to the practice in Louisiana, by which any question of 
law is brought up for revision in such a form as to enable this court to de-
cide upon it; and whether or not there is a mass of various and conflicting 
testimony in relation to facts, upon which no jurisdiction can be exercised 
upon a writ of error ; are questions to be decided only upon the final hearing 
of the cause.2

The court will not go into this inquiry upon a motion to dismiss the writ of 
error, before the cause is taken up for argument.3

Webster, of counsel for the defendant, moved to dismiss the 
writ of error in this case for the following reasons:

1. Because this court has no jurisdiction on writs of error 
of any question apparent in this record.

2. Because the record does not show any question of law to 
have been decided in the court below, which this court can 
revise.

1 S. C. 2 How., 392. 131; Arthur v. Moller, 7 Id., 364.
2 S. P. Hecker v. Fowler, 1 Black, 95. See Suydam v. Williamson, 20 How.,
3 Cite d . Taylor v. Morton, 2 Black, 441 ; Sparrow v. Strong, 3 Wall., 105 ; 

484; Baltimore &c., B. R. Co., v. New Orleans R. R. Co. v. Morgan, 10 
Sixth Presbyterian Church, 1 Otto, Id., 260 ; The Eutaw,12 Wall., 140.
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3. Because there is no question of law stated on the record 
by bill of exception; nor any special verdict, or agreed state 
of facts, or any unquestioned evidence of facts, on which any 
question of law can arise.

4. Because it does not appear whether any, or, if any, what 
matter of law was in dispute between the parties.

The action was brought to recover certain tracts of land. 
Two trials had been had; the verdict rendered on the first had 
been set aside by the court, and the judgment rendered on the 
second verdict reversed by this court. r*9R«

*Another jury was empannelled to try the cause, 
June 11, 1839; and after the trial had proceeded for some 
time, the parties agreed that the whole case should be submit-
ted to the court, on the facts and the law, and that the judge 
should state the facts as he should find them; that such state-
ment might be regarded as a special verdict.

On the 10th April, 1840, the court rendered a general judg-
ment for the defendant, without making any statement of 
facts whatever. And thereupon, the next day, April 11,1840, 
the parties agreed that all documents, plans, depositions, evi-
dence, and exhibits, read in the cause, should be taken for a 
statement of facts in the case. The whole mass, therefore, of 
various and conflicting evidence, mixed up with questions of 
law, if there be such questions, is submitted to the decision 
of the judges of this court. This is a form of exercising its 
appellate jurisdiction on writs of error which it is not sup-
posed to be competent to this court to adopt. 2 Wheat., 363; 
3 Pet., 410; 16 Id., 169.

Walker opposed the motion, and contended that there were 
three questions of law in the case, and that the statement of 
the judge was adopted, by agreement, as a special verdict.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

This is a writ of error from the Circuit Court of the United 
States for the eastern district of Louisiana.

A motion has been made to dismiss the writ, upon the ground 
that the record contains no bill of exception, nor statement of 
facts by the court, according to the practice in Louisiana, by 
which any question of law is brought up for revision in such 
a form as to enable this court to decide upon it; and that there 
is a mass of various and conflicting testimony in relation to 
facts, upon which no jurisdiction can be exercised upon a writ 
of error.

Assuming this statement to be correct, it does not follow 
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that advantage can be taken of it upon a motion to dismiss. 
The record shows that a judgment was rendered in the Circuit 
Court, over which this court undoubtedly have jurisdiction 
upon a writ of error. The plaintiffs allege that there is error 
in law in this judgment, and have brought it here for the 

revision of this court. And upon the argument of the 
-* case it will be incumbent upon *them to show that the 

record presents, in some form or other, a statement of facts 
upon which a question of law arose in the Circuit Court, and 
which was there erroneously decided. And if he fails to do 
this, the judgment must be affirmed. But he is entitled to be 
heard, in order that he may show, if he can, that the error of 
which he complains appears in the record; and whether it 
does so appear or not, is a matter which cannot be inquired 
into in the form in which the case is now brought before us.

The motion must therefore be dismissed.

ORDER.

On consideration of the motion made in this cause on a 
prior day of the present term of this court, to wit, on Satur-
day, the 18th ult., by Mr. Webster, to dismiss this writ of 
error for the want of jurisdiction, and of the arguments of 
counsel thereupon had, as well in support of as against the 
said motion, it is thereupon now here considered and ordered 
by this court, that the said motion be and the same is hereby 
dismissed.

James  Todd , Appellant , v . Oti s Danie ll , Defendan t .

An  agreement in writing between the counsel, as well for 
the appellant as for the appellee, that the decree of the Cir-
cuit Court in this case shall be affirmed with legal damages 
and costs for the said Daniell, having been filed; it is there-
upon considered and decreed by this court, that the decree of 
the said Circuit Court in this cause be and the same is hereby 
affirmed, with costs and damages, at the rate of 6 per centum 
per annum; and also that the said appellee recover of the said 
appellant, the further sum of $125 for the costs of the tran-
script of the record in the Circuit Court according to the said 
agreement.
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