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valid marriage, and which the parties (being competent as to 
age and consent) cannot dissolve; and that it is equally bind-
ing as if made in facie ecclesioe.

Upon the point thus decided, this court is equally divided; 
and no opinion can therefore be given. Upon the questions, 
however, contained in the first exception, the judgment of the 
Circuit Court must be reversed, and a venire de novo awarded.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
district of South Carolina, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged by 
this court, that the judgment of the said Circuit Court in 
this cause be and the same is hereby reversed, with costs, and 
that this cause be and the same is hereby remanded to the 
said Circuit Court, with directions to award a venire facias 
de novo.

The  Presi dent  and  Direc tors  of  the  Bank  of  the  
Metrop oli s , Plaintiff s in  erro r , v . The  Pres iden t , 
Dire ctors , and  Comp any  of  the  New  Eng lan d  Bank , 
Defend ants .

When there have been, for several years, mutual and extensive dealings be-
tween two banks, and an account current kept between them, in which they 
mutually credited each other with the proceeds of all paper remitted for 
collection, when received, and charged all costs of protests, postage, &c.; 
accounts regularly transmitted from the one to the other and settled upon 
these principles; and upon the face of the paper transmitted, it always ap-
peared to be the property of the respective banks, and to be remitted by 
each of them upon its own account; there is a lien for a general balance of 
account upon the paper thus transmitted, no matter who may be its real 
owner.1

This  case was brought up by writ of error from the Circuit 
Court for the District of Columbia. r*28S

*At the trial in the Circuit Court, it appeared upon L 
the evidence that the Bank of the Metropolis, one of the

1 S. 0., 6 How., 212. Appl ied . In County Bank, 1 McCrary, 494, 497, 
re Tallassee Mfg. Co., 64 Ala., 595. 500. Cit ed . Wood v. Boylston Nat. 
Foll owed . Wilsons. Smith, 3How., Bank, 129 Mass., 360. See Odell v. 
769, 770. Dist inguis hed . Hoover Gray, 15 Mo., 343; Sweeney y. Easter, 
v. Wise, 1 Otto, 314. Rev ie we d . 1 Wall., 166; Wyman v. Colorado Nat. 
First Nat. Bank of Chicago v. Beno Bank, 5 Col., 34.
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banking institutions of the District of Columbia, had been for 
a long time in the habit of dealing and corresponding with 
the Commonwealth Bank of Massachusetts. They mutually 
remitted for collection such promissory notes or bills of ex-
change as either might have, which were payable in the 
vicinity of its correspondent, which, when paid, were credited 
to the party who sent them, in the account current kept 
by both banks, and regularly transmitted from the one to the 
other and settled upon these principles. The costs and ex-
penses, such as protests and postage, were, of course, charged 
in such account.

The balance was sometimes in favor of one, and sometimes 
of the other. On the 24th of November, 1837, the Bank of 
the Metropolis was indebted to the Commonwealth Bank in 
the sum of $2200, and in the latter part of the year 1837, the 
Commonwealth Bank transmitted to the Bank of the Metro-
polis, for collection in the usual way, sundry drafts, notes, and 
other commercial paper which would fall due in the ensuing 
months of February, March, April, May, and June. They 
were endorsed by E. P. Clarke, cashier, and made payable to 
C. Hood, cashier, and again endorsed by C. Hood, cashier, 
to G. Thomas, cashier. Clarke was the cashier of the New 
England Bank; Hood, of the Commonwealth Bank, and 
Thomas of the Bank of the Metropolis.

On the 13th of January, 1838, the Commonwealth Bank 
failed, and on that day Charles Hood, the cashier, wrote a 
letter to the Bank of the Metropolis, directing them to hold 
the paper which had been forwarded, as above stated, “subject 
to the order of the cashier of the New England Bank, it 
being the property of that institution.” When this letter was 
received, the account was examined, and it was discovered 
that on that day the Commonwealth Bank was indebted to 
the Bank of the Metropolis in the sum of $2900.

The deposition of Charles Hood, which appeared to have 
been taken under the act of Congress, was read in evidence 
by the defendant in error. It stated, among other things, that 
“ the Commonwealth Bank never, at any time, owned any of 
*2361 sa^ n°fes or obligations, or any part or either of them, 

J and had never any *right, title, interest, claim, or lien 
thereon, but that the same were at the time of the receipt, 
and ever afterwards, the property of said New England Bank, 
and subject to its order and control.”

The reading of this deposition was objected to in the court 
below, and included in the bill of exceptions; but as the objec-
tion was not argued in this court, it is presumed to have been 
abandoned.
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The action was brought by the New England Bank against 
the Bank of the Metropolis, and the judgment in the Circuit 
Court was in favor of the plaintiff for the whole amount of 
the proceeds of the notes and bills in question.

At the trial, a bill of exceptions was taken by the defend-
ant, (the present plaintiff in error,) which, after reciting the 
evidence, concludes as follows:

Whereupon, the counsel for defendants prayed the court to 
instruct the jury, that, if they shall believe from the said evi-
dence that the Commonwealth Bank did for a series of years 
transact business with defendants, and did from time to time 
transmit notes and other commercial paper to defendants for 
collection, which were all treated by both parties as if the 
same were the property of the said Bank of the Common-
wealth, who were credited in their account current with the 
proceeds, and charged with the costs and expenses, which 
accounts were from time to time adjusted upon these princi-
ples; that the notes and paper mentioned in said letter of 
13th January, 1838, were endorsed and transmitted in the 
ordinary course of business, without any notification that any 
other party or person had any interest in said paper, were thus 
received by defendants, and held by them; that while thus 
held by them, the said Commonwealth Bank became insolvent 
or embarrassed in its circumstances, and after such embarrass-
ment the letters aforesaid of the 13th January, 1838, were 
written, and at the time of their receipt by defendants, said 
embarrassed state of said Commonwealth Bank was known to 
defendants, and there was at that period a large balance on 
general account due defendants from said Commonwealth 
Bank, and the said paper was all regularly endorsed by the 
cashier of said Commonwealth Bank to defendants; the said 
defendants had a right to receive said paper, and the proceeds 
when recovered, until such balance was paid; and (-*997 
plaintiffs are not entitled *to recover; which instruc- 
tion, as prayed, the court refused to give.

Coxe, for the plaintiff in error.
Bradley, for the defendant.

Coxe argued, 1. As to the law, supposing the Commonwealth 
Bank and the Bank of the Metropolis to have been the only 
parties in the transaction; and, 2dly, How far that law was 
changed by the intervention of the New England Bank. On 
the first point, he cited 17 Wend. (N. Y.), 100; 1 Ry. & 
Moo., 271; 1 Rose Cas., 280, 80; 5 T. R., 488, 491, 493; 1 
Esp. Cas., 66; 2 Bia. Rep., 1154.
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As to the second point, he argued that it must have been a 
secret trust between the two eastern banks, which did not fol-
low the specific paper; and cited 1 Rose Cas., 238, 242, 246, 
248; 7 T. R., 355; 7 Mass., 319, 324; 2 Ves., 585.

Bradley, contra. As to the question of lien, 3 Bos. & P., 
494; 6 T. R., 14; 7 East, 224, that special liens must be sus-
tained by proof; also Burr., 2221; 6 East, 28; 1 Atk., 236. 
That the onus is on the person who claims a lien, 7 Barn. & 
C., 212, in 14 Com. Law. Rep., 30; 3 Bro. Ch. Cas., 21. No 
lien for general balance on bills casually left. 7 Taunt., 278; 
see also 3 Mas., 222; 1 Mau. & Sei., 140; 2 Dall., 60; 1 
East, 335; 8 Barn. & C., 622, or 15 Com. Law. Rep., 319; 7 
Bing., 284; 20 Com. Law Rep., 130; Doug., 303; 3 T. R., 
321; 1 P. Wms., 318; 3 P. Wms., 185; 1 Salk., 160 ; 1 Atk., 
234; 2 Barn. & Aid., 327; 3 Barn. & C., 376; 1 Pet., 28, 
30, 35.

Coxe, in conclusion, examined cases cited on the other side 
to show that they did not apply, and argued that there was a 
special usage made out between these two banks. In 1 Liv-
ermore on Agency, 261, cases examined, and same distinction 
drawn as exists here.

Mr. Chief Justice TANEY delivered the opinion of the 
court.

If this were a question between the two Boston banks, and 
the case depended upon their respective rights, the plaintiff 
*oqo-i in the court below would, undoubtedly, have been enti- 

J tied to *recover, for it is admitted, that although the 
notes and bills were endorsed to the Commonwealth Bank by 
the cashier of the New England Bank, yet no consideration 
was given for them; nor any advances of money made upon 
them; and they were placed in the hands of the first-men-
tioned bank as the agent of the other, merely for the purpose 
of collection. The question, however, is a different one be-
tween the parties to this suit, and its solution must depend, 
not upon the nature of the transactions between these two 
banks, but upon the dealings between the Commonwealth 
Bank and the Bank of the Metropolis.

It appears from the evidence offered by the plaintiff in error, 
that for several years prior to the insolvency of the Common-
wealth Bank, (which happened in January, 1838,) there had 
been mutual and extensive dealings between the two last- 
mentioned banks, and an account current between them, in 
which thev mutually credited each other with the proceeds of 
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all paper remitted for collection when received, and charged 
all costs of protest, postage, &c. Accounts were regularly 
transmitted from the one to the other, and settled upon these 
principles; and upon the face of the paper transmitted, it 
always appeared to be the property of the respective banks, 
and to be remitted by each of them on its own account.

The balances in the account current fluctuated according to 
the amount of paper they respectively transmitted, and these 
balances it would seem were generally suffered to remain until 
they were reduced by the proceeds of the notes and bills 
deposited with each other in the usual course of their busi-
ness. Thus, in November, 1837, the Bank of the Metropolis 
was debtor upon the account in the sum of 82,200; but in 
January, 1838, when notice of the failure of the Common-
wealth Bank was received, that balance had been extinguished, 
and the last-mentioned bank was debtor in the sum of 82,900. 
It is not suggested that any information of the interest of the 
New England Bank, in the paper in question, was ever com-
municated to the Bank of the Metropolis until after the insol-
vency of the Commonwealth Bank. And the question is, 
whether the plaintiff in error has a right to retain the pro-
ceeds of the notes then in its hands to cover the balance of 
account due upon these transactions.

If the notes remitted had been the property of the 
Commonwealth *Bank, there would be no doubt of the L 
right to retain; because it has been long settled, that wher-
ever a banker has advanced money to another, he has a lien 
on all the paper securities which are in his hands, for the 
amount of his general balance, unless such securities were 
delivered to him under a particular agreement.

The paper in question was, however, the property of the 
New England Bank, and was endorsed and delivered to the 
Commonwealth Bank for collection, without any considera-
tion, and as its agent in the ordinary course of business; it 
being usual, and indeed necessary, so to endorse it, in order 
to enable the agent to receive the money. Yet the possession 
of the paper was prima facie evidence that it was the property 
of the last-mentioned bank; and without notice to the con-
trary, the plaintiff in error had a right so to treat it, and was 
under no obligation to inquire whether it was held as agent or 
as owner; and if an advance of money had been made upon 
this paper to the Commonwealth Bank, the right to retain for 
that amount would hardly be disputed.

We do not perceive any difference in principle between an 
advance of money and a balance suffered to remain upon the 
faith of these mutual dealings. In the one case as well as the
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other, credit is given upon the paper deposited or expected to 
be transmitted in the usual course of the transactions between 
the parties.

There does not, indeed, appear to have been any express 
agreement that those balances should not be immediately 
drawn for; but it may be implied from the manner in which the 
business was conducted; and if the accounts show that it was 
their practice and understanding to allow them to stand and 
await the collection of the paper remitted, the rights of the 
parties are the same as if there had been a positive and express 
agreement; and such mutual indulgence on these balances 
would be a valid consideration; and, like the actual advance 
of money, give the plaintiff in error a right to retain the 
amount due on closing the account.

It is evident that a loss must be sustained either by the 
plaintiff or defendant in error by the failure of the Common-
wealth Bank. We see no ground for maintaining that there 
is any superior equity on the side of the New England Bank. 
It contributed to give to the corporation which has proved 
*9401 ^solvent *credit with the plaintiff in error, by the

-* notes and bills which it placed in its hands to be sent 
to Washington for collection, endorsed in such a form as to 
make them prima facie the property of the Commonwealth 
Bank, and enabled it to deal with them as if it were the real 
owner. The Bank of the Metropolis, on the contrary, is in no 
degree responsible for the confidence which the defendant in 
error reposed in its agent. And when this misplaced confi-
dence has occasioned the loss in question, it would be unjust 
to throw it upon the bank which has been guilty of no fault or 
want of caution, and which was induced to give the credit by 
the manner in which the defendant in error placed its prop-
erty in the hands of an agent unworthy of the trust.

If, therefore, the jury find that the course of dealing between 
the Commonwealth Bank and the Bank of the Metropolis was 
such as is stated in the testimony; that they always appeared 
to be, and treated each other as the true owners of the paper 
mutually remitted, and had no notice to the contrary; and 
that balances were from time to time suffered to remain in the 
hands of each other to be met by the proceeds of negotiable 
paper deposited or expected to be transmitted in the usual 
course of the dealing between them, then the plaintiff in error 
is entitled to retain for the amount due on the settlement of 
the account.

The question, whether the balances were usually suffered to 
lie for a time on account of negotiable paper actually depos-
ited or expected to be received, and which formed the consid- 
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eration on which the defence rested, is not perhaps as distinctly- 
stated as it might have been in the hypothetical instruction 
requested by the plaintiff in error. But we think it is fairly 
to be inferred from the language used in the prayer, by which 
the defence is put upon the ground that the paper transmitted 
was treated by the parties as the property of each other; and 
as the prayer was rejected without any explanation or qualifi-
cation, we have no reason for supposing that a different con-
struction was put upon it in the Circuit Court.

The judgment must therefore be reversed.

ORDER.

This cause came on to be heard on the transcript of the record 
from the Circuit Court of the United States for the
District of Columbia, *holden in and for the county of L • 
Washington, and was argued by counsel. On consideration 
whereof, it is now here ordered and adjudged by this court, 
that the judgment of the said Circuit Court in this cause 
be and the same is hereby reversed, with costs; and that this 
cause be and the same is hereby remanded to the said Circuit 
Court, with directions to award a venire facias de nova.

Bernar d Mc Kenna , Plai nti ff  in  error , v . Charl es  
B. Fisk , Defen dant .

After pleading the general issue, it is too late to take advantage of a defect in 
the writ, or a variance between the writ and declaration.1

Actions of trespass, except those for injury to real property, are transitory in 
their character.2

Where the writ mentions a trespass with force and arms upon the storehouse 
of the plaintiff and a seizure and destruction of goods, it covers a transitory 
as well as a local action.

In transitory actions, a venue is laid to show where the trial is to take place. 
It is a legal fiction, devised for the furtherance of justice, and cannot be 
traversed.

In such actions, such a venue is good without stating where the trespass was

1 Appl ied . Waldo v. Beckwith, 1 505, 509; Wickliffe v. Owings, 17 Id.,
New Mex., 111. Cite d . Dennick v. 47; Jones v. League, 18 Id., 76; De
Railroad Co., 13 Otto, 18; 2 Morr. Sobry v. Nicholson, 3 Wall., 420; Bell
Tr., 458. v. Railroad Co., 4 Id., 598.

Pleading to the merits waives ob- 2 An action for injuries to barges 
jection to jurisdiction. Bailey v. Do- from the overflow of a canal, is local.
tier, 6 How., 23; Smith v. Kernochen, Moyer v. Chesapeake, &c., Canal Co.,
7 Id., 198; Sheppard v. Graves, 14 Id., 12 Phil. (Pa.), 540. So is an action
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