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Ellis et al. v. Adm. of Taylor.

Thom as  E. Ellis , Jonath an  M. Hill , Danie l  Roper , 
and  T. B. Bethea , Plain tiff s in  erro r , v . Thomas  
Jon es , Admi ni stra tor  of  Montr avi lle  D. Taylo r , 
DECEASED.

The law of the State of Alabama, passed in 1821, c. 26, s. 5, which authorizes 
securities to require of the creditor forthwith to put the bond, &c. in suit, 
against the principal, and absolves the security unless the creditor com-
mences suit and uses due diligence to collect the debt from the principal, 
does not include a case where the parties (principal and security) unite in a 
joint and several sealed bill.1

Thi s  case was brought up by writ of error from the Circuit 
Court of the United. States for the southern district of Ala-
bama.

On the 16th of January, 1837, the plaintiffs in error exe-
cuted the following bill:

$5,000. Wilcox C. H, Ala., January 16, 1837. ,
Twelve months after date, we or either of us promise to pay

1 Where the principal debtor is in show that legal grounds for attach- 
failing circumstances, the surety can- ment existed. Thompson v. Robinson, 
not discharge himself, at law, by noti- 34 Ark., 44.
fying the creditor to proceed to en- The notice must be a clear and ex-
force his demand ; his remedy in such plicit demand to bring suit. Denick 
a case is in equity. Dennis v. Rider, v. Hubbard, 27 Hun. (N. Y.), 347.
2 McLean, 451; Marsh v. Dunckel, 25 A notice that the surety wishes the 
Hun. (N. Y.), 167. And see Harris creditor to proceed to collect his debt, 
v. Newell, 42 Wis., 687. Nor is the or have it arranged in some way, and 
surety discharged where the principal that he “does not wish” to remain 
debtor has not resided in the state bound any longer, is not a sufficient 
since the giving of the notice. Conk- notice. Raker n . Kellogg, 29 Ohio 
Un v. Conklin, 54 Ind., 289. St., 663. A notice to “proceed at

Where notice to sue the principal once to collect the note,” coupled 
debtor is given after the debt is due, with an averment of the principal 
and the debtor is then solvent, the debtor’s solvency at the time—held a 
neglect of the creditor to comply with sufficient notice. Franklin v. Frank- 
the notice, does not, at common law, Un, 71 Ind., 573. The notice must be 
discharge the surety, even though the in writing and given after the cause 
principal debtor afterwards becomes of action is complete. Imming n . 
insolvent. Findley v. Hill, 8 Oreg., Fiedler, 8 Bradw. (Ill.), 256. Contra 
247. as to writing, Keirn v. Andrews, 59

A surety on a note held not dis- Miss., 39.
charged by the holder’s neglect to The mailing a postal card to the 
comply with his request to file claim creditor, on which a proper notice was 
under a trust deed executed by the written,—held sufficient though there 
maker, who shortly afterwards became was no evidence of its receipt by the 
insolvent. Miller v. Knight, 1 Baxt. creditor. Vancil v. Hagler, 27 Kan., 
(Tenn.), 127 ; S. C. 6 Id., 503. 407.

Where a surety defends on the As to the sufficiency of the service 
ground that the creditor failed to at- of the notice upon the creditor, see 
tach the property of the principal pur- McCoy v. Lockwood, 71 Ind., 319. 
suant to a notice so to do, he must 
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Montraville D. Taylor, or bearer, the sum of five thousand 
dollars, value received of him, as witness our hands and seals.

Tho ma s E. Ellis , [l . s .] 
Jon atha n  M. Hill , [l . s .] 
D. Roper , [l . s .]
T. B. Bethea , [l . s .]

At some time after the date and delivery of the above bill, 
Taylor, the obligee, died intestate, and Thomas Jones, a citi-
zen of the state of North Carolina, became his administrator.

*In November, 1839, Jones brought suit against all r^ino 
the obligors in the Circuit Court of the United States 
for the southern district of Alabama. The defendants were 
returned “ not found; ” but the suit being renewed to March 
term, 1840, they were all served with process except Hill, who 
was never reached.

Bethea and Roper severed in their pleas from Ellis. The 
latter pleaded usury, and that he had only received $4,000 for 
the bill. Bethea and Roper pleaded that they were only sure-
ties, but their plea not being sustained, a jury w’as empan- 
nelled, who found a verdict against the whole three, for $4,000. 
As far as Ellis was concerned, there was no appeal, and the 
only question before this court was upon the validity of the 
pleas of Bethea and Roper.

In order to understand these pleas, it is necessary to refer 
to the laws of Alabama.

The act of 1821, c. 26, s. 5 (found in Aikin’s Digest, 2d ed., 
title “ Securities,” s. 6, p. 385), is as follows:

“When any person or persons shall become bound as 
security or securities, by bond, bill, or note, for the payment 
of money or any other article, and shall apprehend that his 
or their principal or principals is or are likely to become insol-
vent, or to migrate from this state without previously discharg-
ing any such bond, bill, or note, it shall be lawful for such 
security or securities in every such case (provided an action 
shall have accrued on such bond, bill, or note), to require, by 
notice in writing, of his or their creditor- or creditors, forth-
with to put the bond, bill, or note, by which he or they may 
be bound as security or securities, as aforesaid, in suit; and 
unless the creditor or creditors so required to put such bond, 
bill, or note in suit, shall in a reasonable time commence an 
action on such bond, bill, or note, and proceed with due dili-
gence in the ordinary course of law, to recover judgment for, 
and by execution to make, the amount due by such bond, bill, 
or note, the creditor or creditors, so failing to comply with 
the requisition of such security or securities, shall thereby
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forfeit the right which he or they otherwise would have had, 
to demand and receive of such security or securities, the 
amount which may be due by such bond, bill, or note.”

Bethea and Roper filed two pleas; the first of which alleged 
that they were sureties; that Ellis alone received the consid- 
*1 qch  erafi°n f°r the bill; that the intestate knew this; that

J until the------ *day of-- , 1839, Ellis was solvent, 
in good credit, and had property sufficient to pay the debt; 
that on the -----  day of July, 1838, in the lifetime of the
intestate, they gave notice that he was required to institute 
suit against Ellis; that by reasonable diligence, he could have 
collected the debt from the principal; that the intestate did 
not and would not prosecute his demand within a reasonable 
time thereafter, but did not sue until the commencement of 
this suit; and that Ellis had become insolvent.

The second plea stated the same, in substance, with the 
addition that the notice, given to the intestate requiring him 
to sue, was in writing.

To these pleas a replication was put in, averring, that in 
the single bill sealed with the seals of the defendants, Bethea 
and Roper did, jointly and severally with the said Ellis, prom-
ise to pay; and’thereby admitted themselves as principals in 
the said note; and that they ought not to be permitted to 
aver that they are sureties and not principals, nor that they 
had no interest in the consideration thereof, because of the 
admission and promise in the bill aforesaid.

To this replication there was a demurrer, and a joinder in 
demurrer.

The judgment of the court was, that the replication was 
sufficient in law, and that the demurrer should be overruled; 
from which judgment Bethea and Roper brought the case up, 
by writ of error.

R. Johnson, for the plaintiffs in error.
Jones, for the appellee.

Johnson’s point was, that the law of Alabama authorizes 
such a defence as was made by the plea, without regard to the 
form which the obligation sued upon may assume, when, in 
fact, the relation of principal and security exists; or, at least, 
so allows it, if such fact is known to the creditor.

It is averred in the pleadings, that the intestate knew that 
they were sureties, and that they gave notice to the adminis-
trator to proceed against the principal, which notice was given 
in writing. In 1 Stew., 11, the plea was the same as in this 
case; replication that the notice was not in writing; on 
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demurrer, decided in favor of the defendant. 4 Port., 232, is 
supposed *to overrule the above, but it is shown not to r^onn 
do so by 9 Port., 334. L

The statute is a cumulative remedy, and it is therefore only 
necessary to aver the facts,neglect and insolvency. The law 

• is the same in New York. See 13 Johns. (N. Y.), 174.
As to the second plea: The statute (Aikin’s Dig. of Laws 

of Alabama) requires three things.
1. There shall be a note, &c., for the payment of money.
2. That notice shall be given to the holder.
3. That there must be a neglect on his part.
It is admitted here that the pleas contain all these aver-

ments, but the replication says that the obligation being joint 
and several, all were principals; and the question is, whether, 
the instrument being under seal, the fact of suretiship can be 
inquired into. Is the statute applicable to cases where the 
fact of suretiship does not appear on the face of the instru-
ment?

General rule is, that parol evidence is not admissible to 
vary written contract; but there are exceptions, one of which 
is, where two parties are bound, but one is only surety. 2 
Stark, (ed. of 1834), p. 773, title “Surety.” This being the 
law, the act did not intend to shut it out, for it meant to bene-
fit the surety, and not the creditor. The first, second, and 
third sections all show this. By the act of 1811, c. 1, s. 2 
(same Digest, 164), parol evidence must be admitted, or the 
sheriff could not comply with the act. See also act of 1827, 
c. 27. The cases sustain this. 1 Stew.; 13 Johns. (N. Y., 
above cited); 5 Port., 443; and 3 Stew., 9, 160.

Jones, for appellee, maintained, that the replication, though 
but a re-averment of what sufficiently appears in the declara-
tion and on the face of the cause of action itself, was a good 
answer to the plea, and was properly sustained on demurrer: 
that the plea itself was bad on general demurrer, and he was, 
for that reason, entitled to judgment on the demurrer.

Case in 13 Johnson stands on special ground; the holder of 
the note had promised to sue the principal. King v. Baldwin, 
2 Johns. (N. Y.), Ch., 552, 554, lays down the rule with great 
clearness, that if the creditor gives time to principal by a posi-
tive act, it discharges the surety. But it must be by a r#nni 
positive act. See 10 *Pet., 257; 3 Wheat., 520; 7 L U± 
Pet., 126. Plea defective, because does not say for how long 
a time the creditor neglected to sue principal; what is reason-
able time is a question of law, and the time must be stated.

Law says where a person is bound as surety: but this case 
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is not so; he is bound as principal. Starkie refers to the case 
of co-obligors, and not that of obligee against obligor. The 
case in 9 Porter is where one was bound expressly as surety. 
Statute is a penal one.

Johnson, in reply.
13 Johnson only reaffirms 7 Johnson, which carried out the 

English doctrine. 13 Johnson cited with approbation in 
Sprigg v. Bank of Mount Pleasant, 10 Pet., 266. Statute not 
penal, but remedial. In 1811 began to protect surety, but did 
not carry it far enough. They substituted a legal presump-
tion of mischief for actual proof, by making notice conclu-
sive. Nothing in the act to require suretiship to be apparent 
on the face of the instrument. It is admitted that after 
surety has paid the debt, he may enter up judgment against 
the principal; did legislature then intend surety to be sued 
before he should have any relief? In Alabama, all contracts 
are several as well as joint, and therefore all would be shut 
out.

Not an open question, 3 Stew., 9, 160; in 1830 where a bill 
of surety was dismissed, because he had a defence at law by 
giving notice to the creditor and did not avail himself of it. 
9 Port, says statute is a cumulative remedy.

Jones refers the court to United States v. Bradley, 5 Pet., 
264.

The court being equally divided, the judgment of the court 
below was affirmed.

ORDER •

This cause came on to be heard on the transcript of the record 
from the Circuit Court of the United States for the southern 
district of Alabama, and was argued by counsel. On consid-
eration whereof, it is now here ordered and adjudged by this 
court, that the judgment of the said Circuit Court in this 
cause be and the same is hereby affirmed, with costs and dam-
ages at the rate of six per centum per annum.
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