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Thomas  Mor ris , Comp laina nt  an d  Appel lant , v . Mari a  
Nix on , Henry  J. Willia ms  and  Thoma s  Bid dle , Henry  
J. Will iam s and  Marla  Nix on , exec uto rs  of  the  
LAST WILL AND TESTAMENT OF HENRY NlXON, DECEASED, 
an d Mari a  Nix on , sole  devi see  of  the  said  las t  
WILL AND TESTAMENT OF HENRY NlXON, AND MARY 
Husband , Ameli a  M. Morri s , Robert  Morri s , Wil -
lia m P. Morri s , Cha rlotte  E. Morri s , Henry  Mor -
ris , Sara h  Morri s , chi ldr en  and  heirs  at  law  of  
Henry  Morri s , decea sed , an d  Corn eli us  Stevenson  
and  Samuel  C. Clem ents , ad mi ni stra tors  of  said  
Henry  Morri s , decea sed .

A deed, absolute on the face of it, declared to be a security for money loaned. 
Where a bill substantially charges that there is a fraudulent attempt to hold 

property under a deed, absolute on the face of it, but intended as a security 
for money loaned, evidence will be admitted to ascertain the truth of the 
transaction.1

* 11 QI Where there is proof of parties meeting upon the footing of borrowing 
J and *lending, with an offer to secure the lender by a mortgage upon par-

ticular property, if a deed of the property, absolute on the face of it, be given 
to fhe lender, and the lender also take a bond from the borrower, equity will

1 Cit ed . Russell v. Southard, 12 at the time the deed was executed, to 
How., 148; Babcockv. Wyman, 19Id., reconvey, held inadmissible. Bonham 
299; S. C. 2 Curt., 386. S.P. Peugh v. Craig, 80 N. Y., 224. So of evi- 
v. Davis, 6 Otto, 332; Villa v. Rodri- dence to prove that the deed was de-
ques, 12 Wall., 339; Bently v. Phelps, livered to the grantee on a condition.
2 Woodb. & M., 426; Dow v. Cham- Miller v. Fletcher, 27 Gratt. (Va.), 
berlin, 5 McLean, 281; Holbrook v. 403.
American Ins. Co., 1 Curt., 193; Chick- Parol evidence will be received even 
ering v. Hatch, 3 Sumn., 474; Andrews where the object is to convert a deed 
v. Hyde, 3 Cliff., 516; Amory v. Law- of homestead property into a mort- 
rence, Id., 523; Klein v. McNamara, gage, and thus procure its cancellation 
54 Miss., 90; Odell N. Montross, 68 N. under a statute prohibiting the mort- 
V., 499; Booth v. Robinson, 55 Md., gaging of homesteads. Brewster v. 
419; Snavely v. Pike, 29 Gratt. (Va.), Davis, 56 Tex., 478.
27; Davis v. Demming, 12 W. Va., The burden of proof is on the party 
246. seeking to convert the deed into a

Unless the relation of debtor and mortgage, and the proof must be clear 
creditor exists between the parties, a and convincing. Bartling v. Brasuhn, 
deed absolute upon its face will not be 102 Ill., 441; Tilden v. Streeter, 45 
deemed to be a mortgage because of Mich., 533; Pierce v. Traver, 13 Nev., 
an agreement on the part of the 526; Coburn n . Anderson, 62 How. 
grantee to permit a repurchase by the (N. Y.) Pr., 268; Mackey v. Stafford, 
grantor: such a transaction is a con- 43 Wis., 653. But compare DeLaigle 
ditional sale. Randall v. Sanders, 87 v. Denham, 65 Ga., 482.
N. Y., 578; Slutz v. Desenberg, 28 An absolute deed instead of a mort- 
Ohio St., 371. gage maybe properly taken as security

Otherwise, where there is an agree- when the amount to be secured is un- 
ment that grantor may redeem. Vliet certain and depends on future ad- 
v. Young, 7 Stew. (N. J.), 15; Wilson vances. Abbott v. Gregory, 39 Mich., 
v. Giddings, 28 Ohio St., 554. 68.

Parol evidence of grantee’s promise,
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interpret the deed to be a security for money loaned, unless the lender shall 
show, by proofs, that the borrower and himself subsequently bargained upon 
another footing than a loan.

Where a loan is an inducement for the execution of a deed which is absolute 
on the face of it, though the loan is not recited as the consideration of the 
deed, or as any part of it, if the lender or grantee in the deed treats it sub-
stantially as the consideration, or a part of it, equity will declare the deed 
to be a security for money loaned.2

It seems that the answer of one defendant in equity is not evidence in behalf 
of another defendant.8

If, in equity, it is admitted or proved that one of the documents in a transac-
tion was not intended to be what it purports, it subjects other documents in 
the same transaction to suspicion.

This  was an appeal from the equity side of the Circuit 
Court of the United States in and for the eastern district of 
Pennsylvania, and arose upon the following facts :

On the 2d of January, 1812, Jonathan Williams and Thomas 
Morris (the complainant) purchased from the Bank of North 
America a parcel of land upon the Schuylkill river, near the 
city of Philadelphia, for the sum of 880,000; 820,000 of 
which was to be cash, and the remaining 860,000 was divided 
into three payments of 820,000 each, which were to become 
due on the 25th of March, 1814, 1815, and 1816, respectively. 
The parties gave their joint and several bonds for these sums, 
with a warrant of attorney to confess judgment, and a mort-
gage upon the property. It afterwards appeared that Morris 
was not exclusively the owner of his moiety.

On the 27th June, 1812, Morris gave a power of attorney

2 Cite d . Laivrence v. DuBois, 16 unable to find an allusion to it, and 
W. Va., 462. S. P. Budd v. Fan this is true of other similar works. 
Orden, 6 Stew. (N. J.), 143. In a note to the fifth edition of Dan-

3 Cit ed . Salmon v. Smith, 58 Miss., iell’s work we find this language: ‘But 
409; Frank v. Lilienfeld, 33 Gratt. the answer of a defendant which is 
(Va.),381. responsive to the bill is admissible as

In a recent case in Mississippi evidence in favor of a co-defendant 
(Salmon v. Smith, 58Miss.,408), Camp- (Davies v. Clayton, 5 Humph. (Tenn.), 
bell, J., says: “It seems to be well 446); more especially where such co- 
settled, and on satisfactory grounds, defendant, being the depositary of a 
that the answer of one defendant can- chattel claimed by the plaintiff, de- 
not be used against another defendant, fends himself under the title of the 
unless under certain circumstances other defendant. Mills v. Gore, 20 
constituting an exception to the gen- Pick. (Mass.), 28. But see Cannon v. 
eral rule. The text-books and cases Norton, 14 Vt., 178;’ 1 Dan. Ch. Pr., 
abound with statements and illustra- 841, n. I.” 
tions of this rule and its exceptions-; That where the answer in question 
but there is strange silence in most of is unfavorable to the plaintiff, and re- 
the text-books, and comparatively few sponsive to the bill, it may be intro- 
cases in the reports, on the question duced in favor of a co-defendant, es- 
of the effect of the answer of one de- pecially where the latter relies upon
fendant in favor of a co-defendant. the title of the answering defendant,
In the text of Daniell’s Chancery see Miles v. Miles, 32 N. H., 147;
I ractice and Pleading, voluminous Poivles v. Dilley, 9 Gill (Md.), 222.
and elaborate as it is, we have been
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to Thomas Biddle and Henry Nixon, to manage the property 
for him.

In 1815, Williams died intestate, leaving Henry J. Williams 
and Christine, the wife of Thomas Biddle, his heirs at law.

In April, 1816, Morris and the representatives of Williams 
executed a power of attorney to Biddle and Nixon, authoriz-
ing them to enter into and take possession of the property, 
sell or lease it, receive the money, execute deeds, &c.

Under this power, they accordingly took possession, and 
exercised all manner of ownership over it.
* 1 A great number of letters between the parties were

- ■ given in *evidence, running from this time to the year 
1822, relating to the condition and prospects of the property. 
One of the bonds had been paid out of the proceeds of sales, 
and considerable payments made on account of another. The 
third was wholly unsatisfied.

In 1822, Morris, residing in New York, applied to Nixon for 
a loan, under the circumstances stated so particularly in the 
opinion of the court that it is unnecessary to mention them 
here. Nixon declined making a loan, but took from Morris a 
deed, absolute upon the face of it, conveying the whole of 
Morris’s interest to Nixon, and reciting that Nixon had always 
been interested in the purchase to the extent of three-sixteenths 
of the whole, or three-eighths of Morris’s moiety. Nixon then 
loaned to Morris $5,000, for which he took his bond.

The deed also recited that there had been allowed to Nixon 
for his agency, the sum of $2,000; one-half of which, oi 
$1,000, had been paid by the representatives of Williams, but 
paid to Morris; and five-eighths of the other $1,000, (or $625,) 
were justly chargeable to Morris; thus bringing Morris in 
debt to him $1,625, which was released in the deed. It also 
contained other recitals, which are mentioned in the opinion 
of the court.

In 1836, Morris filed a bill on the equity side of the Circuit 
Court of the United States for the eastern district of Penn-
sylvania, against Nixon and other parties, alleging that the 
deed was only a security for the money loaned; that, at the 
time of its execution, there was not, between himself and 
Nixon, any contract, agreement, understanding, or negotiation 
for a sale; that Nixon had furnished no account of his agency; 
and praying for an account and general relief. The parties 
all answered; and in April, 1841, the Circuit Court, after a 
hearing, dismissed the bill with costs. The complainant 
appealed to this court.

Wood, for the appellant.
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Sergeant and Williams, for the appellees.

Wood made the following points:
I. The deed of the 28th May, 1822, explained by the letter 

of the defendant, Nixon, to the plaintiff, would constitute per 
se a mortgage of the premises to secure the loan for $5,000. '

II. The said deed was designed by the parties thereto to 
secure the said loan, and was designed in substance to ni 
be a mortgage *assuming the shape of an absolute con- L 
veyance, only as a more effectual security for the loan.

III. If said Nixon designed otherwise, yet the complainant 
was led by his conduct, and by all the circumstances, to con-
sider it a security for the loan, and it ought to be treated as 
such.

IV. A deed, though absolute on its face, may be shown, by 
parol evidence, to be designed as a security for a loan, or a 
mortgage, and more especially by written evidence furnished 
about the time the deed was given, and conducing to show 
the same.

V. If it should appear that said deed was designed by the 
parties to be an absolute conveyance in fee, it ought to be set 
aside, or modified and converted into a mere security for said 
loan. Because:

1. The consideration therein was grossly inadequate.
2. There was no negotiation for a sale between the parties 

thereto, either personally or through authorized agents, and 
no estimate of value.

3. The plaintiff, the grantor therein, was not in a condition 
to deal at arm’s length—being much embarrassed, in want of 
money, and ignorant of the condition of the property—the 
grantee being a capitalist, having the property under his man-
agement, and fully acquainted with its condition and value.

4. The grantee did not fulfil his duty as steward and agent 
in apprising the grantor, at the time of said conveyance, of 
the condition and value of said property.

5. Undue influence was exercised by the grantee upon the 
grantor, in pressing upon him a sale to himself in the condi-
tion in which said grantor was placed, and in the relative con-
dition in which they stood at the time to the property and to 
each other, as lender and borrower, steward and principal.

VI . Lapse of time is no bar to the complainant’s equity 
under the last-mentioned point. Because:

1. Such a bar is not set up and relied upon in pleading.
2. The influence and control of the said grantee in said 

deed, over the grantor, and the grantor’s ignorance of the
111
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condition of the property, continued until a short time before 
exhibiting the bill of complaint.
* 1991 3- The relationship in which the parties stood to each

- * other *as steward and principal, lender and borrower, 
will prevent the bar from applying in equity to the relief 
sought for by the bill.

V II. Lapse of time is not a bar to the complainant’s equity, 
for a full account and relief in regard to the matters arising, 
as well before as subsequently to the said deed. All which 
he is fully entitled to.

V III. The agreement, for a conveyance from the complain-
ant to Maria Nixon, should be modified so as to embrace only 
one-eighth of the plaintiff’s moiety of the premises, and she 
should be decreed to be entitled only to the net proceeds of 
said one-eighth part.

Mr. Justice WAYNE delivered the opinion of the court.
The complainant, besides other relief prayed for, asks the 

aid of this court to decree a deed made by him to Henry 
Nixon, and which is absolute on the face of it, to be a security 
for money advanced upon loan, and that he may be at liberty 
to redeem the premises conveyed, by paying to Nixon, or by 
allowing to him, on account of the transactions between them, 
the moneys loaned to him by Nixon and such as he may have 
advanced on account of the real estate purchased by the com-
plainant and the late General Jonathan Williams from the 
Bank of North America; for the resale and improvement of 
which, the defendants, Henry Nixon and Thomas Biddle, were 
the attorneys and agents of the purchasers.

The surviving family, however, of General Williams, are in 
no way interested in this suit. The controversy is between 
Thomas Morris and the representatives of Henry Nixon, 
whose death has occurred since the bill was filed.

The deed from complainant to Henry Nixon bears date the 
28th May, 1822.

It recites the purchase made by Williams and Morris; that 
certain portions of it had been sold and conveyed to other 
persons, and that parts had been let on ground-rents, so that 
the quantity remaining was about seventy acres. That the 
sales and income of the property had nearly reimbursed the 
purchasers the first payment which they had made, of $20,000; 
that there had been paid upon the purchase, out of the income 
#190-1 and proceeds of sale, from time to time, enough to

1 reduce the sum due by the *purchasers, to about 
$29,000, which was a charge upon the premises, to be borne 
by the owners thereof, in proportion to their respective inter-
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ests. It then recites, that at the time of the execution of the 
indenture to Williams and Morris, Henry Nixon was, and had 
continued to be interested with Morris, to the extent of three-
eighth parts of the moiety, so as to entitle him to the benefits 
and subject him to the obligations of the purchase in that 
proportion. The consideration of the deed is then recited to 
be, one-half part, “ or thereabouts,” of a debt due by the com-
plainant to Thomas Biddle and John Wharton, which was 
originally $4,000, for the security of which, the complainant 
had, with the assent of Henry Nixon, mortgaged a part of the 
moiety of the original purchase; then a debt claimed by Nixon 
to be due to him by the complainant of $1,625; $1,000 of 
which it is said the complainant received on account of Nixon’s 
agency for the moiety of the purchase belonging to Williams, 
and $625 being the proportion justly chargeable to complainant 
for Nixon’s agency for the other moiety. There was a further 
consideration amounting to $4,600; being the amount of two 
notes which had been discounted, at the Bank of North Amer-
ica, for the accommodation of the complainant, with Nixon’s 
endorsement.

The circumstances attending the execution of the deed are 
disclosed in the pleadings and by other proofs in the cause.

The complainant resided in New York, and Nixon lived in 
Philadelphia. The former, being in great pecuniary distress, 
and fearing greater within a few days, unless he could make a 
loan, sent Iris brother, Henry Morris, to Philadelphia, to obtain 
from their brother-in-law, Henry Nixon, an advance of $5,000, 
offering, as security, his interest in the property bought by 
himself and General Williams. Nixon says, in his answer, 

• that his feelings being wrought upon by the representation, 
made by Henry Morris, of the urgent nature of his brother’s 
wants, and the destructive consequences to be apprehended if 
he could not meet a demand there was upon him, he con-
cluded to provide the money; that, however, before he finally 
agreed to do so, he told Henry Morris that he must consult 
his counsel upon the subject.

After consulting counsel, he informed Henry Morris, that 
he had determined to deal with the complainant upon no other 
terms than an absolute sale and conveyance of all his ^a 
interest, *legal and equitable, in the premises bought L 
by him and Williams; and as there would be a full considera-
tion without it, that the loan would create a new debt, for 
which he would take a separate evidence or security; that he 
was advised by his counsel to write out in the deed at large 
the real consideration, so that the truth of the transaction 
might at all times appear upon the papers, and to take a bond

Vol . i .—8 113
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for the loan, so that if the purchase should turn out well, he 
would not be bound to enforce the bond, but, in case of mis 
fortune to the complainant, he would have evidence of his 
right as a creditor, and, if he should think fit, might use it for 
the benefit of the complainant or his family. In connection, 
however, with the foregoing statement, Nixon declares that in 
the course of his conversation with his counsel, he was asked, 
whether the interest of the complainant in the property was 
worth the encumbrances upon it, and what was already due by 
him to Nixon. To which he replied, as he truly believed, that 
it would not bring more ; that nothing but the peculiarity of 
the circumstances would induce him to increase his interest, or 
become a purchaser of it; and that he determined, as he had 
been advised by his counsel, to buy out the complainant’s 
interest entirely and absolutely, without any trust, direct or 
indirect, express or implied ; nor any understanding whatever, 
that the complainant or any other person was to have a claim 
or benefit therefrom, and that he would deal with him on no 
other terms.

Henry Morris arrived in Philadelphia on the 23d of May. 
His first conversation with Nixon concerning his errand was 
on that day; on the 24th, Nixon consulted counsel, informed 
Henry Morris of the result, and on the same day the same 
counsel made a draft of the deed. On the same day, too, 
Nixon wrote to the complainant the following letter:

Dear  Mor ris  :—Henry arrived here early yesterday morn-
ing. Having had a conversation with him on the subject of a 
loan, I have only to say my best exertions will be to obtain 
this object, and to enable me to do which, Henry will imme-
diately call on you to advise the only mode that he or I can 
suggest to achieve it.

You, I am sure, will have confidence in me as to the mode 
proposed, which Henry will communicate; and be assured my 
sincere prayers will be, and best exertions to promote this all 
important point. In haste, truly yours,

H. Nix on .

*1251 *This letter was written after Nixon had consulted 
J counsel; for he says in his answer, after . he had done 

so, he thereupon returned to Henry Morris, and informed him 
of the determination he had come to, of dealing upon no 
other terms than an absolute conveyance, without any trust, 
and taking a bond for the loan. And in the letter it is stated, 
that “ Henry will immediately call on you to advise you ot 
the only mode that he or I can suggest to achieve it.
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The draft of the deed being made on the 24th May, it was 
afterwards engrossed by the witness Cash, and he was sent 
with it to New York. He arrived there on the 28th, the deed 
was signed by Morris and his wife, Cash and Henry Morris 
being witnesses. On the same day, Cash left New York on 
his return to Philadelphia. On the following morning, the 
29th May, as it appears by a letter of that date from Nixon to 
the complainant, Henry Morris arrived again in Philadelphia. * 
He says in his answer, that he found Nixon resolved to do 
nothing in the business unless the conveyance was absolute 
and bona fide, and he was therefore obliged to deliver the deed 
without any promises of trust. And Nixon declares that 
Henry Morris delivered to him the deed, and at the same time 
a bond, in the handwriting of the complainant, for $5,000.

It is in proof, also, that when the deed was delivered, there 
were unadjusted accounts growing out of Nixon’s and Bid-
dle’s agency for the property. That no account had been fur-
nished to the complainant since 1816, except an abstract of 
one Innes’s account of the excavation and sales of stone and 
gravel, sent to him by the defendant, Henry J. Williams, in 
May, 1819.

The recital in the deed shows that the accounts were unas-
certained, for it speaks of the $20,000 which was first paid by 
Williams and Morris on their purchase as being nearly reim-
bursed, and that there remained due on the purchase about 
$29,000.

Two years before the deed was executed, the complainant 
made an agreement with David Walker and Henry Morris, to 
convey to them in trust for his sister, Maria Nixon, a fourth 
part of her moiety, upon the terms stated in the agreement, 
in pursuance of his original intention when Williams and 
himself made the purchase. r*12C

*It was urged in the argument, that the recitals in the 
deed relating to the sum then due upon the purchase of Mor-
ris and Williams, that of Nixon’s interest in it, and the debt 
claimed by Nixon to be due to him on account of his agency, 
were incorrect. We shall not, however, consider these objec-
tions, or those which were made against the validity of the 
deed on account of inadequacy of price, undue influence, and 
surprise.

Our object is to dispose of this case for the present, by 
assigning to the deed its true character in equity, under all 
the circumstances attending its execution.

The charge against Nixon is, substantially, a fraudulent 
attempt to convert that into an absolute sale which was orig-
inally meant, by himself and the complainant, to be a security 
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for a Ioan. It is in this view of the case that the evidence is 
admitted to ascertain the truth of the transaction, though the 
deed be absolute on its face. The transaction was begun by • 
Morris, with the request of a loan from Nixon, for which he 
offered a security upon the property, for the management of 
which, Nixon was his agent. It ended by Morris giving to 
Nixon a deed for the property, absolute on its face, and also a 
bond for a loan of $5,000. Unless, then, some proof has been 
given to show that they truly bargained upon another footing, 
and that the loan did not form the chief inducement for the 
execution of the deed, and had not been treated by both 
parties as a substantial part of the consideration, though not 
expressed in the recital, equity will interpret it to be a security 
for money loaned.

Is there any such proof in this case ? None that we can see, 
even if the defendants are allowed to use as evidence, as they 
contend they have a right to do, the answer of their co-defend- 
ant, Henry Morris. His account of the transaction is, that in 
an interview with Nixon succeeding that when he made the 
application for a loan, and when Nixon declined lending, 
stating that his own embarrassments required all the funds he 
could command; that Nixon said, it was very doubtful if the 
“ Hills property” would more than pay the claims upon it, and 
he could not consent to make the loan, unless Morris would 
convey the property to him; and he added, if the property 
should eventually turn out well, he would account to Thomas 
Morris for it, and share it with him. And in the third inter- 
*1271 view Nixon told him that his counsel had *advised

J him upon no account to let the complainant have 
the money, unless an absolute and bona fide conveyance 
of the whole premises was made; that, upon receiving his 
answer, he returned to New York, and communicated the 
determination of Nixon to his brother; and that, upon his 
return to Philadelphia, he was obliged to deliver the deed 
without any promises of trust, as he found Nixon resolved to 
do nothing in the business, unless the conveyance was abso-
lute and bona fide. He says, however, he was satisfied in his 
own mind that, if the property turned out well, Nixon would 
give a handsome share of it to the complainant; and that, in 
consequence of this impression, he always wrote to him as if 
he was still interested in the successful result of the purchase. 
We are in no way, though, influenced by the answer o 
Henry Morris in coming to our conclusion as to the character 
of the deed. It has been introduced because it was strongly 
urged to be good evidence in behalf of the defendants, by their 
counsel; and with the view of showing, even though the facts 
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stated had been proved, that they would not take the case out 
of the principle,—that a deed absolute on the face of it, for 
property, offeree! to secure a loan in a case in which tire parties 
originally met upon the footing of borrowing and lending, will 
be considered a deed in the nature of a mortgage, to secure a 
loan, though another consideration shall be in the recital of 
the deed than the loan, unless it shall be proved that the 
parties afterwards bargained for the property independently of 
the loan; or if it shall appear that the chief inducement of the 
grantor in making the deed, was to procure the loan; or that 
the grantee, after the execution of the conveyance, treated the 
money which he had advanced as a substantial part of the 
consideration, and not as a loan. There is no proof in this 
case that the parties bargained without a reference to an 
advance by Nixon of $5000, and it does appear that Morris 
was only induced to make the deed from the offer of Nixon to 
make the advance of that sum, and that Nixon treated it sub-
stantially as a part of the consideration to be given for the 
property, as he took a bond from Morris for the amount, and 
says it was only to be contingently enforced, for the benefit of 
Morris or his family, in the event of Morris falling into 
misfortune.

Courts of equity will not permit so uncertain a benefit po
as is *here expressed, to weigh at all in their considera- L 
tion of cases like this; for, if they did, it might become a con-
trivance to give plausible coloring to an originally meditated 
fraud, or to one induced by the temptation of subsequent 
gain.

But besides the transaction itself, as it appears in the plead-
ings, there were relations of interest and of agency between 
Thomas Morris and Henry Nixon, in respect to the property, 
and such as grew out of the embarrassments of the former, and 
also out of his particular condition to the recitals of considera-
tion in the deed, which combine to raise a violent presump-
tion of a secret trust, and that the deed was meant to secure 
Nixon’s advances, loans, and endorsements for Morris.

Nixon claimed an interest in the property, besides the one-
fourth of the moiety which Morris had agreed to convey to 
Walker and Henry Morris, in trust for Mrs. Nixon. For the 
former, Nixon had not such satisfactory evidence as he could 
rely upon. This appears from his correspondence. Morris 
was much embarrassed; no one knew his pecuniary difficulties 
better than Nixon did. He remembered, too, that Morris, 
without consulting him, had offered to mortgage the property 
to the United States. Fie feared, from the disclosures made 
by Henry Morris of the pressing necessity of his brother, that
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he might mortgage the property to raise the sum he then 
stood in need of, to some other person if Nixon did not 
advance it; so that, at some other time, urged by want of 
money or the demands of creditors, he might be induced to 
convey to others an interest in the concern: that new parties 
might interfere with the management of it, to the injury of all 
who were originally interested: that the bank, by any change 
in the ownership, and the course which might be pursued in 
respect to the property, might not continue to be so indulgent 
as it had been, in postponing the payment of the purchase-
money still due. Besides, sales of this property to individuals 
and purchases from the city were then anticipated I the latter 
a slow, but sure speculation; almost at the price of the 
owners, from the contiguity of public works, which could not 
be abandoned; nor could they be carried on without more of 
the property than the city had already bought. Add, the 
embarrassed condition of Morris; the connection and close

oqq intimacy between the parties; their excited expecta-
-* tions, extended by exaggerated Representations to the 

females of the family, that all concerned would realize great 
pecuniary advantages from the property; the certain interest, 
also, of Mrs. Nixon in it, and the certainty, that, by keeping 
it under their own control, it would be managed in their own 
way; all these considerations were cogent inducements with 
Nixon to get a legal title from Morris, and the moment when 
Henry Morris presented himself to solicit a loan for his brother 
was the occasion upon which it could certainly be obtained.

But further, Morris’s condition, in respect to the considera-
tion recited in the deed, was not such as to induce him to 
wish to part with the property. Nor does Nixon’s assumption 
of the particular debts of Morris, recited in it, bear the aspect 
of a genuine purchase. It was not a present payment of any-
thing; and, if genuine, was the purchase of Morris’s specula-
tion, by an advance of $5000, which, according to the face of 
the transaction, was to be repaid. And may we not say, when 
in the same transaction we have it admitted that one of the 
documents was not meant by the parties to be what it pur-
ports, that another of them by this fact is subjected to 
suspicion ?

But we have said, though Morris was embarrassed, that he 
was not pressed by any of the particulars recited in the deed 
as a consideration.

The purchase-money remaining due to the bank on the pro-
perty, the bank had permitted to remain unpaid, finding no 
doubt its advantage in the interest. Both principal ana 
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interest were ultimately paid, not by Nixon, but by sales of 
the property.

The debt due to Biddle and Wharton was secured by a 
mortgage upon a part of the property, given by Morris with 
Nixon’s consent. The notes discounted at the bank for the 
accommodation of Morris with Nixon’s endorsement, had 
been renewed, and were running as an accommodation, to 
be renewed again and again, as they were in fact, without any 
change of names to the paper, after the deed was executed. 
Nixon could not press for the commissions claimed as agent 
of the property, or did not intend to do so; for we find him 
writing to Morris on the 21st May, two days before Henry 
Morris arrived in Philadelphia on his errand for the loan, and 
seven before the deed was executed, to make himself easy as 
to commissions, as it had not been his intention to ask 
for them; or acknowledging he had no right to *do so, L 
until “ the final closing of the accounts, agreeably to the first 
agreement when the Hills were bought.”

Such was the situation of Morris, in respect to the debts 
named in the deed as the consideration for which an absolute 
title was to pass. He was an embarrassed man, and hard 
pressed at that moment for 85,000, and though destructive 
consequences were to assail him if he could not get it, is it 
likely that Nixon then could have been insensible to the ties 
which had united them, and could have made his distress the 
means of coercing from him an absolute conveyance, without 
a secret trust of all that he had left, upon which he could rest 
a hope to raise himself a little above his ruined fortune ? We 
cannot think so. If we did, it would be our duty to give 
another aspect to this transaction, from which the defendants 
would derive no benefit.

If a doubt remained upon our minds in respect to the char-
acter which should be given to the deed, the letter from Nixon 
to Morris, of the 24th May, would remove it.

It may be considered, either as having been intended by the 
writer to put Morris at ease in respect to the conveyance and 
bond which were required, or as a letter calculated to mislead 
Morris in respect to the use which Nixon would make of the 
conveyance. The lettef might be, either the artifice of the 
writer to accomplish an unjust intent, or the language of the 
letter and manner of using it might innocently mislead. In 
either event, if the letter is such as is likely to mislead, and 
from which it can be fairly implied, that it induced a confi-
dence that the receiver of it would have any benefit from or 
interest in the property, he was required to convey contrary
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to the terms of the deed, it would be fatal to it as an absolute 
deed.

Nixon and Morris were brothers-in-law. There seems to 
have been between them fraternal intimacy and confidence. 
It appears to have been unlimited in all the relations of social 
life and of business. The confidence of Morris was unwaver-
ing, and dependent, from the superior business ability of 
Nixon. Nor can it be denied that it was met by him in 
Morris’s difficulties by acts of timely assistance and kindness. 
Nixon had been his agent in the management of the property 
from 1812. He claimed an equitable interest in it, besides the 
proportion of Mrs. Nixon. There were unascertained accounts 
*1Nixon’s agency when the *deed was made. Morris 

had received no account since 1816, except an abstract 
of sales of some stone and gravel, furnished to him by one of 
the defendants in 1819. He did not:know particularly what 
had been the proceeds of the sales and income of the property, 
or how they had been applied. No examination or estimate 
of the value of the residue of the property, as it then stood, 
was made. No communication had been given by the agent 
of the effect of public and private improvements upon it, in 
respect to its then, or prospective value. Nothing was said 
between Morris and Nixon as to the price that the taker was 
to give. In this situation, being greatly embarrassed, Morris 
asked a loan from his agent. The agent says, ‘I am aware of 
your embarrassment. There are certain claims upon this 
property which you will have to pay, and other responsibili-
ties of yours for which I am also answerable. I will provide 
the money of which you stand in need, will take a bond from 
you for it, which I am not to enforce against you, unless you 
should fall into misfortune, and then only, should I see fit to 
do so, for the benefit of yourself or your family, if you will 
give me an absolute conveyance of the property.’ The con-
veyance is given, the bond is taken, and now it is said the 
transaction was intended to be an absolute sale, and not a 
security for a loan. We do not think that the connection 
between the bond and the deed can be dismembered. Nor 
can we reconcile it with what we believe would have been the 
ordinary conduct of men in like circumstances, to suppose, 
chat an agent so situated to a principal and friend in distress, 
could have intended, by asking for an absolute conveyance, to 
use it for any other purpose than to secure himself in the sum 
he was about to advance and his other responsibilities for his 
principal. Morris was a ruined man. Nixon knew it, and 
treated with him in this instance as if the crisis had come 
when creditors would no longer be satisfied with postponed 
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promises. It was natural for Nixon, nor was it wrong in the 
then state of real property, and as he was about to advance to 
his brother-in-law $5,000, to take the most efficient way to 
secure himself from loss, and to put it out of the power of 
Morris to interfere with his security, by subsequently giving 
to others an interest in the property. We find upon a preced-
ing occasion when Morris was pressed, and had offered to 
mortgage this property, *that Nixon suggested that it p., 
should be put into his hands, with the trust expressed L 
of what was intended. His object then was, that the original 
intention of the purchase might be carried out for the benefit 
of all concerned. Nixon’s inducement to do so was greater 
than it had been at that time. Mrs. Nixon’s interest of one-
fourth in the moiety of the .property had been in the mean 
time secured to her by her brother.

We will now turn to the letter of the 24th May from Nixon 
to Morris, to confirm the view we have of this transaction. It 
begins,

“Dear  Morri s ,—Henry arrived here early yesterday 
morning. Having had a conversation with him on the subject 
of a loan, I have only to say, my best exertions will be to 
obtain this object, and to enable me to do which, Henry will im-
mediately call upon you to advise you of the only mode that 
he or I can suggest to achieve it.”

It must be remembered that the letter was written on the 
day that Nixon consulted his counsel, after the consultation 
had been had. The answer of Nixon shows this. He says, 
that he had concluded to provide the money, but that he must 
consult counsel before he finally agreed. And then that he 
thereupon returned to Henry Morris, and informed him of the 
determination he had come to of dealing upon no other terms 
than an absolute sale and conveyance, and taking a bond for 
the loan. When, then, Nixon says in the letter, “ Henry will 
immediately call upon you to advise you of the only mode 
that he or I can suggest to achieve it,” it is manifest that the 
mode had been a subject of conversation between them ; and 
as 'he mentions in the letter, the loan in connection with the 
mode, which Henry was to communicate to his brother, this 
contemporary letter must be called on to ascertain what Nixon 
intended by the mode; and more especially so, as it seems the 
contents of the letter had not been told to Henry Morris.

The mode was an absolute conveyance of the property 
and a bond. But there is, in connection with the mode, the 
declaration of an intention, coupled with an ability, in conse-
quence of the mode, to achieve a loan. It would then be a 
very strained inference, from the words of the letter, to say,
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that Nixon did not mean that Morris, to whom he was writing, 
oo-i should understand *that he meant a loan to be secured

J by a conveyance of the property, as well as by a bond; 
or that he meant that the loan which he could achieve by the 
mode was to depend upon Morris making to him an absolute 
sale of the property for the considerations expressed in the 
deed. If such had been his meaning, it could have been 
plainly said. But we think there can be no doubt concerning 
what the writer of this letter meant, or the construction 
which, in a court of equity, should be put upon it, when we 
find him saying: “You, I am sure, will have confidence in me 
as to the mode proposed, which Henry will communicate; 
and be assured my sincere prayers will be and best exertions 
to promote this all-important point.” This language indicates 
a sincere desire in Nixon at that time to relieve the distress of 
his brother-in-law. That he intended to solicit his confidence 
as to the mode proposed to secure himself from loss, without 
depriving Morris of a participation in the prospective advan-
tages which they had mutually indulged for ten years in 
respect to the property, and which, it cannot be denied, had 
in a great degree been excited by the representations of Nixon. 
In Morris’s situation it was a great point gained for the bene-
fit of all concerned in the property, that the legal control of 
it should be taken from him and vested in Nixon.

This letter we think a part of the entire transaction, and 
stamps its character in a court of equity. It could only have 
been intended to put Morris at ease in respect to the absolute 
conveyance which Nixon required; or it was designed to mis-
lead and deceive Morris, by expressions of sympathy which 
were not felt, and a solicitation of confidence not deserved. 
If the latter, we should feel bound to pronounce the transac-
tion a meditated fraud, successfully accomplished. We adopt 
the first as most probable, and in that view of the case decree 
the conveyance of the 24th May, 1822, to be a deed, with a 
secret trust, for the security of moneys loaned and advanced 
by Nixon to the grantor. This conclusion makes it unneces-
sary for us to consider the effect of time upon the rights in 
controversy.

We order the decree of the Circuit Court to be reversed, 
and that the cause be remanded, with instructions to the court 
*1841 ^ave an account taken, and that the complainant be

J allowed his *proportion at the rate of an interest of 
five-eighths in a moiety of the original purchase of Morris 
and Williams, and that the court shall take such other pro-
ceedings in the cause as equity may require.
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*ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
eastern district of Pennsylvania, and was argued by counsel. 
On consideration whereof, it is now here considered, ordered, 
and decreed by this court, that the decree of the said Circuit 
Court in this cause be and the same is hereby reversed, with 
costs, and that this cause be and the same is hereby remanded 
to the said Circuit Court, with instructions to that court to 
have an account taken; and that the complainant be allowed 
his proportion at the rate of an interest of five-eighths in a 
moiety of the original purchase of Morris and Williams, and 
that the said court shall take such other proceedings in the 
cause as equity may require.

The  Presi den t , Dir ecto rs , and  Comp any  of  the  Bank  
of  the  United  States , an d the  United  States , v . 
James  B. Beverly  and  Jane  his  wif e , Will iam  Ram -
say  an d  Elizab eth  his  wif e , Hami lton  and  James  
Peter , heir s of  Davi d  Peter , deceas ed , and  Georg e  
Peter , surv iv in g executo r  of  Davi d Peter , de -
cea sed .

The case in 10 Pet., 532, reviewed and confirmed.
A fact tried and decided by a court of competent jurisdiction cannot be con-

tested again between the same parties ; and there is no difference in this 
respect between a verdict and judgment at common law and a decree of a 
court of equity.1

But an answer in Chancery setting up, as a defence, the dismission of a former 
bill filed by the same complainants, is not sufficient unless the record be 
exhibited.2

A disposition by a testator of his personal property to purposes other than the 
payment of his debts, with the assent of creditors, is in itself a charge on 
the real estate, subjecting it to the payment of the debts of the estate, although 
no such charge is created by the words of the will.3

Lapse of time is no defence where there is an unexecuted trust to pay debts, 
which this court, in 1838, decided to be unpaid in point of fact.

1 Cit ed . Parker v. Kane, 22 How., Baldw., 495; McCoy v. Rhodes, 11 
17. See Flanagin v. Thompson, 9 How., 131 ; Gaines v. Hennen, 24 Id., 
Fed. Rep., 177,183 n ; Pulliam v. Pul- 553 ; Randall v. Phillips, 3 Mason, 
Ham, 10 Id., 40, 45. S. P. Washing- 378.
ton Bridge Co. v. Stewart, 3 How., 3 But where the intent to charge the 
413 ; Smith v. Kemochen, 7 Id., 198 ; real estate with the payment of lega- 
Pennington v. Gibson, 16 Id., 65 ; No- cies cannot be gathered from the 
tions v. Johnsen, 24 Id., 195, 2'2; words of the .vdi, aid the personalty 
Thompson n . Roberts, Id., 2 is insuflici mt to pry them, they must

S. P. Tilghman v. Ti’ghman, abate. Heslop v. < alton, 71 Ill., 528.
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