
ORDERS FROM APRIL 1 THROUGH 
MAY 13, 1974

Apri l  1, 1974

Dismissal Under Rule 60
No. 72-1704. Pruitt  et  al . v . South  Gwinnet t  Ven -

ture  et  al . C. A. 5th Cir. Petition for writ of certiorari 
dismissed under Rule 60 of the Rules of this Court. Re-
ported below: 482 F. 2d 389.

Affirmed on Appeal
No. 73-1188. Wohlgemuth , Secretar y , Depar t -

ment  of  Publi c  Welfare  of  Pennsylvania , et  al . v . 
Will iams  et  al . Appeal from D. C. W. D. Pa. Motion 
of appellees for leave to proceed in forma pauperis 
granted. Judgment affirmed. Reported below: 366 F. 
Supp. 541.

Appeals Dismissed
No. 73-985. Wood  v . Atkinson . Appeal from Sup. 

Ct. Ga. dismissed for want of substantial federal question. 
Reported below: 231 Ga. 271, 201 S. E. 2d 394.

No. 73-1218. Pfei fer  et  al . v . Board  of  Education  of  
Upper  Sandusky  Exempt ed  Village  School  Distri ct . 
Appeal from Ct. App. Ohio, Wyandot County, dismissed 
for want of substantial federal question.

No. 73-1252. National  Union  of  Hosp ital  & Nurs -
ing  Home  Emplo yees , AFI^CIO, RWDSU, Local  1199- 
W. Va ., et  al . v. Bluefi eld  Sanit arium , Inc . Appeal 
from Sup. Ct. Va. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied.
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No. 73-5943. Caruthers  v . California . Appeal 
from Ct. App. Cal., 1st App. Dist., dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 73-6022. Diggs  v . Ross  et  al . Appeal from Ct. 
App. D. C. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied.

Miscellaneous Orders
No. A-875 (73-6430). Bekeny  v . Unite d State s . 

Application for stay of execution and enforcement of 
judgment of the United States Court of Appeals for the 
Second Circuit, presented to Mr . Justice  White , and by 
him referred to the Court, denied.

No. A-881. Sapere  v . Unit ed  States . Application 
for stay of execution and enforcement of judgment of the 
United States Court of Appeals for the Second Circuit, 
presented to Mr . Justice  Douglas , and by him referred 
to the Court, denied.

No. A-882. Doe  (Dyman ) et  al . v . United  Stat es . 
Application for stay of execution and enforcement of 
judgment of the United States Court of Appeals for the 
Second Circuit, presented to Mr . Justice  Douglas , and 
by him referred to the Court, denied.

No. D-20. In  re  Dis barme nt  of  Levin . It having 
been reported to the Court that Robert Bernard Levin, 
of New York City, New York, has been disbarred from 
the practice of law in all of the courts of the State of 
New York, and this Court by order of November 19, 1973 
[414 U. S. 1037], having suspended the said Robert 
Bernard Levin from the practice of law in this Court 
and directed that a rule issue requiring him to show 
cause why he should not be disbarred;
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And it appearing that the said rule was duly issued 
and served upon the respondent, and that the time within 
which to file a return has expired;

It is ordered that the said Robert Bernard Levin be, 
and he is hereby, disbarred from the practice of law in 
this Court and that his name be stricken from the roll of 
attorneys admitted to practice before the Bar of this 
Court.

No. 36, Orig. Texas  v . Louis iana . Motion of the 
United States for leave to amend complaint granted. 
[For earlier orders herein, see, e. g., 414 U. S. 1107.]

No. 72-1554. Super  Tire  Engi neeri ng  Co . et  al . v . 
Mc Corkle  et  al . C. A. 3d Cir. [Certiorari granted, 
414 U. S. 817.] Motion of petitioners for leave to file 
supplemental brief after argument granted.

No. 73-375. Otte , Trustee  in Bankruptcy  v . 
United  States  et  al . C. A. 2d Cir. [Certiorari granted, 
414 U. S. 1156.] Motion of respondent city of New 
York for divided argument granted.

No. 73-582. City  of  Pitt sburgh  v . Alco  Parking  
Corp , et  al . Sup. Ct. Pa. [Certiorari granted, 414 U. S. 
1127.] Motion of Council for Private Enterprise et al. 
for leave to file a brief as amici curiae granted.

No. 73-696. Emporium  Capw ell  Co . v . Western  
Additio n  Community  Organi zat ion  et  al . ; and

No. 73-830. National  Labor  Relations  Board  v . 
West ern  Addition  Communit y  Organi zat ion  et  al . 
C. A. D. C. Cir. [Certiorari granted, 415 U. S. 912.] 
Motion of Department Store Employees Union for leave 
to file a brief as amicus curiae granted.

No. 73-6363. Walden  et  al . v . United  States . Mo-
tion for leave to file petition for writ of habeas corpus 
and other relief denied.
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No. 73-6214. White  v . Unit ed  States . Motion for 
leave to file petition for writ of mandamus denied.

Certiorari Denied. (See also Nos. 73-1252, 73-5943, and 
73-6022, supra.)

No. 72-5866. Beebe  v . Unit ed  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 467 F. 2d 222.

No. 73-826. King  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 484 F. 2d 924.

No. 73-927. White  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 487 F. 2d 1404.

No. 73-936. Hon  Keung  Kung  v . Dis trict  Direc tor , 
Immig ration  and  Naturalizati on  Serv ice . C. A. 8th 
Cir. Certiorari denied.

No. 73-958. Univer sal  Under writ ers  Insurance  
Co. v. Grif fin . Sup. Ct. La. Certiorari denied. Re-
ported below: 283 So. 2d 748.

No. 73-965. Moran  Shipp ing  Co. et  al . v . Blanco . 
C. A. 5th Cir. Certiorari denied. Reported below: 483 
F. 2d 63.

No. 73-1026. Illinois  v . Nunn . Sup. Ct. Ill. Cer-
tiorari denied. Reported below: 55 Ill. 2d 344, 304 N. E. 
2d 81.

No. 73-1035. Pitcher  et  vir  v . Iberi a  Parish  School  
Board . Ct. App. La., 3d Cir. Certiorari denied. Re-
ported below: 280 So. 2d 603.

No. 73-1100. Burden  v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 486 F. 2d 302.

No. 73-1101. Sheet  Metal  Workers ’ Interna tional  
Assn ., Local  No . 17, AFL-CIO v. National  Labor  Rela -
tions  Board  et  al . C. A. 1st Cir. Certiorari denied.
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No. 73-1112. Acuna  et  al . v . Unite d  States . Ct. Cl. 
Certiorari denied. Reported below: 202 Ct. Cl. 206, 479 
F. 2d 1356.

No. 73-1124. Norm an  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied.

No. 73-1127. Victory  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 33 N. Y. 2d 75, 305 
N. E. 2d 461.

No. 73-1142. Bank  of  Comme rce  of  Laredo  v . City  
National  Bank  of  Laredo  et  al . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 484 F. 2d 284.

No. 73-1172. Americ an  Family  Life  Ass uranc e  
Company  of  Columb us  v . Blue  Cross  of  Florida , Inc ., 
et  al . C. A. 5th Cir. Certiorari denied. Reported be-
low: 486 F. 2d 225.

No. 73-1178. Pobli ner  v . New  York . Ct. App. 
N. Y. Certiorari denied. Reported below: 32 N. Y. 2d 
356, 298 N. E. 2d 637.

No. 73-1208. Oldend orf f  v . Parker  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 483 F. 2d 375.

No. 73-1211. Carter  et  al . v . Arkansas . Sup. Ct. 
Ark. Certiorari denied. Reported below: 255 Ark. 225, 
500 S. W. 2d 368.

No. 73-1213. Grace  et  al . v . Ludw ig  et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 484 F. 2d 1262.

No. 73-1219. Buxton  v . Aero  Mayflowe r  Transit  
Co., Inc . C. A. 4th Cir. Certiorari denied. Reported 
below: 489 F. 2d 754.

No. 73-1223. Briz ard  v . New  Jers ey . Super. Ct. 
N. J. Certiorari denied. Reported below: See 64 N. J. 
156, 313 A. 2d 216.
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No. 73-1226. Sincl air  v . Boughton , aka  Sincl air . 
C. A. 6th Cir. Certiorari denied.

No. 73-1228. Hanse n  v . Ahlgrimm  et  al . C. A. 7th 
Cir. Certiorari denied.

No. 73-1235. American  Investors  Ass uranc e  Co . et  
al . v. Firs t  National  Bank  of  Albuquerque  et  al . 
C. A. 10th Cir. Certiorari denied.

No. 73-1236. Mills  v . Superior  Court  of  Alameda  
County  et  al . Ct. App. Cal., 1st App. Dist. Certiorari 
denied.

No. 73-1268. Skaar  et  ux . v . Wisconsin  Depart -
ment  of  Reve nue . Sup. Ct. Wis. Certiorari denied. 
Reported below: 61 Wis. 2d 93, 211 N. W. 2d 642.

No. 73-1269. Lombar di v . New  York . Ct. App. 
N. Y. Certiorari denied. Reported below: 33 N. Y. 2d 
658, 303 N. E. 2d 705.

No. 73-1278. Tang  v . Appe llate  Divi sion  of  New  
York  Supreme  Court , Firs t  Department , et  al . C. A. 
2d Cir. Certiorari denied. Reported below: 487 F. 2d 
138.

No. 73-1328. La Vallee , Correctional  Superi ntend -
ent  v. Mosher . C. A. 2d Cir. Certiorari denied. Re-
ported below: 491F. 2d 1346.

No. 73-5681. Doran  v . Unite d  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 483 F. 2d 369.

No. 73-5728. Ehren berg  v . Unite d  States . C. A. 
3d Cir. Certiorari denied.

No. 73-5832. Thom ps on  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied.
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No. 73-5867. Mason  et  al . v . Maryla nd . Ct. Sp. 
App. Md. Certiorari denied. Reported below: 18 Md. 
App. 130, 305 A. 2d 492.

No. 73-5884. Owens  v . California . Sup. Ct. Cal. 
Certiorari denied.

No. 73-5941. Henry  v . Unite d  States . C. A. D. C. 
Cir. Certiorari denied.

No. 73-5955. Stewart  v . United  States . C. A. 10th 
Cir. Certiorari denied.

No. 73-6007. Carri on  v . Unit ed  States . C. A. 1st 
Cir. Certiorari denied. Reported below: 488 F. 2d 12.

No. 73-6024. Valdez  v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied.

No. 73-6025. Gorham  v . Florida . Sup. Ct. Fla. 
Certiorari denied. Reported below: 282 So. 2d 874.

No. 73-6026. Alexande r  v . Weinber ger , Secretar y  
of  Health , Education , and  Welfare . C. A. 7th Cir. 
Certiorari denied.

No. 73-6063. Galli ngton  et  al . v . United  States . 
C. A. 8th Cir. Certiorari denied. Reported below: 488 
F. 2d 637.

No. 73-6067. Hawk  v . City  of  Detroit  et  al . C. A. 
6th Cir. Certiorari denied.

No. 73-6069. Spie rs  v , Unite d  Stat es . C. A. 6th 
Cir. Certiorari denied.

No. 73-6102. Hornbeck  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 489 F. 2d 1325.

No. 73-6110. Good ell  v . United  States . C. A. 9th 
Cir. Certiorari denied.
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No. 73-6132. Ramos  et  al . v . California . App. 
Dept., Super. Ct. Cal., County of Los Angeles. Certiorari 
denied.

No. 73-6134. Edwards  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied.

No. 73-6142. Radue  v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 486 F. 2d 220.

No. 73-6164. Francis  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 487 F. 2d 968.

No. 73-6177. Mc Coy  v . California . Ct. App. Cal., 
4th App. Dist. Certiorari denied.

No. 73-6205. Heim fort h  v . Unite d  States . C. A. 
9th Cir. Certiorari denied.

No. 73-6216. Nelso n  v . Henders on , Warden , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 488 
F. 2d 551.

No. 73-6219. Coleman  v . Kentucky . Ct. App. Ky. 
Certiorari denied. Reported below: 501 S. W. 2d 583.

No. 73-6231. Smilg us  v . Kent , Judge . C. A. 6th 
Cir. Certiorari denied.

No. 73-6236. Yeager  v . Estelle , Corrections  Dire c -
tor . C. A. 5th Cir. Certiorari denied. Reported below: 
489 F. 2d 276.

No. 73-6244. Freema n v . Blackledge , Warden .
C. A. 4th Cir. Certiorari denied.

No. 73-6245. Daye  v . Cooper  et  al . C. A. 4th Cir. 
Certiorari denied.

No. 73-6248. Walla ce  v . Hoff man  et  al . C. A. 8th 
Cir. Certiorari denied.
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No. 73-6253. Harris h  v . City  of  Parma . Ct. App. 
Ohio, Cuyahoga County. Certiorari denied.

No. 72-637. Kenne cott  Copp er  Corp . v . Federa l  
Trade  Commiss ion . C. A. 10th Cir. Certiorari denied. 
Mr . Justi ce  Stewar t  would grant certiorari. Mr . Jus -
tice  Douglas  took no part in the consideration or deci-
sion of this petition. Reported below: 467 F. 2d 67.

No. 73-627. Mayes  v . Texas . County Ct. at Law 
No. 4, Harris County. Certiorari denied. Mr . Just ice  
Douglas  would grant certiorari.

No. 73-922. Brown  et  al . v . Unite d  States . C. A. 
4th Cir. Certiorari denied. Mr . Justi ce  Douglas  would 
grant certiorari. Reported below: 487 F. 2d 208.

No. 73-1255. Internati onal  Union , Unit ed  Mine  
Workers  of  America , et  al . v . Solar  Fuel  Co . et  al . 
C. A. 3d Cir. Certiorari denied. Mr . Justi ce  Douglas  
would grant certiorari. Reported below: 481 F. 2d 1399.

No. 73-6011. Mc Calvin  et  al . v . Illi nois . Sup. Ct. 
Ill. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 55 Ill. 2d 161, 302 
N. E. 2d 342.

No. 73-996. Erckman  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied.

Mr . Justi ce  Marsh all , with whom Mr . Justice  
Brennan  joins, dissenting.

Petitioner was convicted after a jury trial of three 
counts of willfully filing false income tax returns in 
violation of § 7206 (1) of the Internal Revenue Code, 
26 U. S. C. § 7206 (1). An important prosecution wit-
ness at trial was Internal Revenue Special Agent Eugene 
Konrad, who had interviewed petitioner about his tax 
returns before the prosecution was instituted and whose 

536-272 0 - 75 - 60
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testimony played a major role in establishing the willful-
ness of petitioner’s acts. To facilitate his cross-examina-
tion of Konrad, petitioner moved under the Jencks Act, 
18 U. S. C. § 3500, for production of Konrad’s report 
to the Chief of the Intelligence Division of the Internal 
Revenue Service in Chicago concerning the interview. 
Following the in camera examination mandated by 
§3500 (c), the District Court refused to order produc-
tion of the report on the ground that “there is no 
material ... in the special agent’s report . . . that is 
reasonably necessary for the defendant’s use in making 
adequate trial preparation.”

The Court of Appeals correctly held that “this was 
an improper test” to apply to determine whether a 
statement must be produced under § 3500. The court, 
following its recent decision in United States v. Cleve-
land, ±77 F. 2d 310, 315-316 (CA7 1973), found that 
the agent’s report was a “statement” within the meaning 
of the Jencks Act, § 3500 (e), see also Clancy v. United 
States, 365 U. S. 312 (1961), and that it therefore must 
be produced if it “relates to the subject matter as to 
which the witness has testified.” § 3500 (b). Since the 
Court of Appeals found that “some of it clearly relates 
to the subject matter of his testimony,” it held that 
Konrad’s report should have been produced for the peti-
tioner’s use in cross-examination.

But the Court of Appeals then went on to conclude, 
on the basis of its own examination of the report and 
without permitting petitioner’s counsel to see it, that 
“the report would have been of no assistance to defend-
ant” and that “there was no inconsistency between Kon-
rad s report and his testimony at trial.” It therefore 
held the failure to produce the report to be harmless 
error. As to this point, Judge Fairchild disagreed, say-
ing that he would “give defense counsel an opportunity 
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to see the material erroneously withheld and to attempt 
to persuade the court that the error was not harmless 
before the court decides that it was.”

In my view, Judge Fairchild was clearly correct. I 
believe that the procedure employed by the Court of 
Appeals improperly denied petitioner the opportunity to 
examine the agent’s report and to argue to the court 
that the error was not harmless.1 This result is com-
pelled by the rationale of our Jencks decision and the 
statute which followed it. In Jencks, this Court held 
that relevant and material statements of Government 
witnesses must be turned over to the defense regardless 
of the trial judge’s view as to their usefulness in cross-

1 The Solicitor General, in his Memorandum in Opposition, p. 2 
n. 1, claims that petitioner has raised the contention that he should 
have been permitted to see the Jencks Act materials to enable him 
to argue that the error was not harmless “for the first time” in 
this Court, and argues that “petitioner’s failure to make that claim 
below precludes its assertion here.” While the principle is of 
course sound, the Solicitor General has misapprehended the record 
in this case. True, petitioner did not raise this argument in his 
brief before the Court of Appeals, obviously because at that time 
he had no reason to do so; petitioner was then arguing that the trial 
judge had erred in failing to order the agent’s report disclosed to him, 
and had no reason to anticipate that the Court of Appeals would ac-
cept this argument but hold the error to be harmless, particularly 
since the Government never contended that the error was harmless. 
But petitioner did raise this argument at the first opportunity, in his 
petition for rehearing in the Court of Appeals. At p. 3, petitioner 
argued:

“In the alternative, it is respectfully requested that the defend-
ant be granted a rehearing after 'defense counsel is given an oppor-
tunity to see the material erroneously withheld’ and then be per-
mitted ‘to attempt to persuade the court that the error was not 
harmless.’ (Order, Page 8).”
The next two pages of the petition for rehearing were devoted to 
argument in support of this contention. Clearly, petitioner has 
adequately preserved the point for our review.
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examination. This Court expressly disapproved of the 
practice of submitting such statements to the trial judge 
for an in camera examination because “only the defense 
is adequately equipped to determine thefir] effective use 
for purpose of discrediting the Government’s witness and 
thereby furthering the accused’s defense.” Jencks v. 
United States, 353 U. S. 657, 668-669 (1957). The Jencks 
Act expressly reaffirmed this aspect of our decision, see 
S. Rep. No. 569, 85th Cong., 1st Sess., 3 (1957); Camp-
bell v. United States, 365 U. S. 85, 92 (1961), and 
on its face gives the defendant the right to examine any 
relevant statements of Government witnesses to make 
his own determination of their usefulness. The Act 
makes clear that it is not ordinarily part of the business 
of the federal judiciary to determine whether the de-
fense could effectively utilize a producible statement.

The Act thus recognizes that it is impossible for a 
judge to be fully aware of all the possibilities for im-
peachment inhering in a prior statement of a Govern-
ment witness. Of course, it may not be difficult to lay 
the witness’ testimony and his prior statement side by 
side to compare them for any obvious inconsistencies. 
This is apparently what the Court of Appeals did here, 
in view of its conclusions that there was “no inconsistency 
between Konrad’s report and his testimony at trial.” 
But, as we have said before, this hardly exhausts the 
utility of the statement for purposes of cross-examination:

“ ‘Flat contradiction between the witness’ testimony 
and the version of the events given in his report 
is not the only test of inconsistency. The omission 
from the reports of facts related at the trial, or a con-
trast in emphasis upon the same facts, even a 
different order of treatment, are also relevant to the 
cross-examining process.’ ” Clancy v. United States, 
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supra, at 316, quoting Jencks n . United States, supra, 
at 667.

A judge—especially an appellate judge whose only con-
tact with a case is through an examination of a cold 
record—simply does not have the familiarity with the 
intimate details of a case necessary to make an adequate 
determination of the full impeachment value of a wit-
ness’ prior statement.

“An apparently innocent phrase, a chance remark, 
a reference to what appears to be a neutral person 
or event . . . may have special significance to one 
who knows the more intimate facts of an accused’s 
life. And yet that information may be wholly 
colorless and devoid of meaning to one less well 
acquainted with all relevant circumstances.” Aider-
man v. United States, 394 U. S. 165, 182 (1969). 

Thus, we have held in a closely related context that:
“[It is not] realistic to assume that the trial court’s 
judgment as to the utility of the material for im-
peachment or other legitimate purposes, however 
conscientiously made, would exhaust the possibilities. 
In our adversary system, it is enough for judges 
to judge. The determination of what may be useful 
to the defense can properly and effectively be made 
only by an advocate.” Dennis v. United States, 
384 U. S. 855, 874-875 (1966).

Of course, whenever an appellate court considers 
whether a Jencks Act error is harmless, it must of neces-
sity move into the usually forbidden territory of specu-
lation about the utility to the defense of the witness’ 
prior statement. But in view of these considerations, 
we have held that the harmless-error doctrine should be 
employed with restraint in Jencks Act cases. Rosenberg 
v. United States, 360 U. S. 367 (1959). We warned in 
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Rosenberg that “[a]n appellate court should not con-
fidently guess what defendant’s attorney might have 
found useful for impeachment purposes in withheld doc-
uments to which the defense is entitled.” Id., at 371.2 
And we rejected the Government’s harmless-error argu-
ment in Clancy n . United States, supra, at 316, saying: 
“Since the production of at least some of the statements 
withheld was a right of the defense, it is not for us to 
speculate whether they could have been utilized 
effectively.”

These same considerations require that the petitioner 
have the opportunity to examine the agent’s report and 
to attempt to demonstrate to the court that the error 
was not harmless. Affording the petitioner such an 
opportunity will minimize to the extent possible the 
dangers of permitting judicial speculation as to the 
utility of a statement to the defense. “Adversary pro-
ceedings will not magically eliminate all error, but they 
will substantially reduce its incidence by guarding against 
the possibility that the . . . judge, through lack of time 
or unfamiliarity with the information contained in and 
suggested by the materials, will be unable to provide the 
scrutiny . . . demand [ed].” Aiderman v. United States, 
supra, at 184.

Our judicial system is designed to function in the 
context of adversary proceedings. We are therefore 
reluctant to authorize ex parte, in camera determina-
tions unless they are truly necessary to protect important 

2 In Rosenberg, we held that the failure to turn over the state-
ment of a Government witness to the defense was harmless error 
only because “the very same information was possessed by de-
fendant’s counsel as would have been available were error not 
committed.” 360 U. S., at 371. The Court of Appeals in this 
case acknowledged that Rosenberg did not dispose of this case be-
cause of the presence of other relevant information in the agent’s 
report which the petitioner did not already have available.
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governmental interests. Indeed, in Dennis and Aider-
man the Court, in order to avoid in camera determina-
tions akin to those approved by the Court of Appeals 
here, ordered disclosure of the testimony and conversa-
tions involved despite substantial countervailing inter-
ests—in Dennis, the interest in grand jury secrecy, and 
in Aiderman, the interest in national security. In sharp 
contrast, there is no justification here for not disclosing 
the agent’s statement to the defense, and thus no neces-
sity for the in camera determination engaged in by the 
Court of Appeals. The court had already determined 
that the Jencks Act gave petitioner the right to examine 
the agent’s report in the first place; at that point, no 
substantial governmental interest in refusing disclosure 
of the report remained.3 Yet disclosure of the report is 
essential to permit the defense to make an informed

3 In Palermo v. United States, 360 U. S. 343 (1959), we upheld 
use of an in camera procedure for determining whether a witness’ 
statement is required to be produced under the Jencks Act because 
such a procedure was necessary to protect one of the Act’s major 
purposes. As Mr. Justice Frankfurter put it:
“The Act’s major concern is with limiting and regulating defense 
access to government papers, and it is designed to deny such access to 
those statements which do not satisfy the requirements of [subsection] 
(e), or do not relate to the subject matter of the witness’ testimony. 
It would indeed defeat this design to hold that the defense may see 
statements in order to argue whether it should be allowed to see 
them.” Id., at 354.
Palermo’s approval of an in camera procedure with respect to the 
issue involved in that case is surely not determinative here. The 
issue involved in Palermo, whether the statement met the Act’s 
definition of a producible statement, is one that is much more 
within the traditional competence of the judiciary than is speculation 
about the utility of a statement to the defense. More important, 
the witness’ statement in this case concededly does come within the 
definition of those that Congress has ordered to be produced to 
the defense, and thus there is no substantial governmental interest 
requiring protection through in camera proceedings.
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presentation of the uses to which he might have put the 
report. And without consideration of such a presenta-
tion by counsel, the Court of Appeals could not make 
a truly informed decision on the harmless-error question.

I would grant the petition for certiorari, vacate the 
judgment of the Court of Appeals, and remand this case 
for further proceedings consistent with this opinion.

No. 73-1093. Califo rnia  v . Paschall . Ct. App. 
Cal., 2d App. Dist. Motion of respondent for leave to 
proceed in forma pauperis granted. Certiorari denied.

No. 73-1227. La Vallee , Correc tional  Superi ntend -
ent  v. Williams . C. A. 2d Cir. Motion of respondent 
for leave to proceed in forma pauperis granted. Certio-
rari denied. Reported below: 487 F. 2d 1006.

No. 73-1166. Hutton  et  al . v . Johns  Hopkin s  Uni -
vers it y ; and

No. 73-1249. Johns  Hopkins  Unive rsit y  v . Hutt on  
et  al . C. A. 4th Cir. Certiorari denied. Mr . Justice  
Stew art  took no part in the consideration or decision of 
these petitions. Reported below: 488 F. 2d 912.

No. 73-1246. Virgin ia  Electri c & Power  Co. v. 
Haden , Tax  Commi ssi oner . Sup. Ct. App. W. Va. Cer-
tiorari denied. Mr . Just ice  Powell  took no part in the 
consideration or decision of this petition. Reported be-
low: ---- W. Va.----- , 200 S. E. 2d 848.

No. 73-6252. Jimenez  v . Unit ed  Stat es . C. A. 5th 
Cir. Petition for certiorari denied as untimely filed. 
28 U. S. C. 2101 (c). Reported below: 487 F. 2d 212. 
Rehearing Denied

No. 73-5688. Hart  v . Coine r , Warden , 415 U. S. 
938;

No. 73-5846. Dulles  v . Dulles , 415 U. S. 926; and
No. 73-5983. Whatley  v . Anderson , Warde n , et  

al ., 415 U. S. 929. Petitions for rehearing denied.
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Apri l  2, 1974

Dismissals Under Rule 60
No. 72-619. Farah  Manufacturing  Co ., Inc . v . El  

Paso  Joint  Board , Amalgam ated  Cloth ing  Worker s  
of  America , et  al . C. A. 5th Cir. Petition for 
writ of certiorari dismissed under Rule 60 of the Rules 
of this Court. Reported below: 465 F. 2d 1402.

No. 73-6357. Alle n  v . United  States . C. A. 4th 
Cir. Petition for writ of certiorari dismissed under Rule 
60 of the Rules of this Court. Reported below: 487 F. 2d 
1398.

Apr il  4, 1974

Dismissal Under Rule 60
No. 73-909. Smaldone  et  al . v . Unite d  State s . C. A. 

10th Cir. Petition for writ of certiorari as to petitioner 
Michael J. Valley dismissed under Rule 60 of the Rules 
of this Court. Reported below: 485 F. 2d 1333.

Apr il  5, 1974

Dismissals Under Rule 60
No. 73-1337. Cotler  v. Unite d  States . C. A. 2d Cir. 

Petition for writ of certiorari dismissed under Rule 60 of 
the Rules of this Court. Reported below: 490 F. 2d 1406.

No. 73-6082. Olvera  v . Unite d  States . C. A. 5th 
Cir. Petition for writ of certiorari dismissed under Rule 
60 of the Rules of this Court. Reported below: 488 F. 2d 
607.

Apri l  12, 1974

Dismissal Under Rule 60
No. 73-1415. Phill ips  Petroleum  Co . v . Studie nge - 

sells chaft  Kohle  m . b . H. C. A. 5th Cir. Petition for 
writ of certiorari dismissed under Rule 60 of the Rules of 
this Court.
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Vacated and Remanded on Appeal
No. 70-120. Maill iard  et  al . v . Gonzalez  et  al . 

Appeal from D. C. N. D. Cal. Motion of appellees for 
leave to proceed in forma pauperis granted. Judgment 
vacated and case remanded for reconsideration of the 
injunction in light of Steffel v. Thompson, 415 U. S. 452 
(1974), and Zwickler v. Koota, 389 U. S. 241 (1967). 
Mr . Justi ce  Douglas  would affirm the judgment.

No. 71-1511. Norve ll , Attor ney  General  of  New  
Mexic o v . Apodaca . Appeal from Sup. Ct. N. M. 
Judgment vacated and case remanded for further con-
sideration in light of Lubin v. Panish, 415 U. S. 709 
(1974). Reported below: 83 N. M. 663, 495 P. 2d 1379.

No. 72-193. Fowle r  et  al . v . Culber tson . Appeal 
from D. C. S. C. Judgment vacated and case remanded 
for further consideration in light of Lubin v. Panish, 415 
U. S. 709 (1974).

No. 72-455. Bush  v . Sebesta  et  al .; and
No. 72-5187. Fair  v . Taylor  et  al . Appeals from 

D. C. M. D. Fla. Motion of appellant in No. 72-5187 
for leave to proceed in forma pauperis granted. Judg-
ment vacated and cases remanded for further considera-
tion in light of Lubin v. Panish, 415 U. S. 709 (1974); 
Storer v. Brown, 415 U. S. 724 (1974); and American 
Party of Texas v. White, 415 U. S. 767 (1974).

No. 72-1734. Samkowski , Acting  Direct or , Mario n  
County  Depart ment  of  Public  Welf are  v . Carter  
et  al .; and

No. 73-37. Stanton , Director , Indiana  Depar t -
ment  of  Public  Welfare , et  al . v . Carter  et  al . Ap-
peals from D. C. S. D. Ind. Motion of appellees for 
leave to proceed in forma pauperis granted. Judgment 
vacated and cases remanded for further consideration in 
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light of Edelman v. Jordan, 415 U. S. 651 (1974). Mr . 
Justice  Douglas  would affirm the judgment for the 
reasons set forth in his dissent in Edelman v. Jordan, 415 
U. S. 651, 678 (1974). Mr . Justi ce  Brennan  would 
affirm the judgment.

No. 73-544. Lucas  et  al . v . Arkansas . Appeal from 
Sup. Ct. Ark. Judgment vacated and case remanded for 
further consideration in light of Lewis v. City of New 
Orleans, 415 U. S. 130 (1974). [For dissenting opinion 
of Mr . Justice  Douglas , see infra, p. 924.] Reported 
below: 254 Ark. 584, 494 S. W. 2d 705.

Mr . Just ice  Blackmun , with whom The  Chief  
Justice  and Mr . Just ice  Rehnquist  join, dissenting.

A North Little Rock policeman on routine patrol drove 
his car at midnight through a parking lot adjacent to a 
motel and restaurant. He heard loud language and 
thought a fight was in progress. He rolled the window 
down and heard one of the appellants say, “Well, there 
goes the big, bad mother fucking cops.” He ignored 
this and slowly drove on. The language grew louder. 
He pulled over behind a large parking sign. An ap-
pellant said, “Look at the chicken shit mother fucker 
hide over there behind that sign.” He drove back. An 
appellant then said, “Now the sorry son-of-a-bitch is 
going to come back over here.” Appellants were arrested 
and convicted of breaching the peace, in violation of 
Arkansas law.1 The Supreme Court of Arkansas affirmed 
the convictions. 254 Ark. 584, 494 S. W. 2d 705 (1973).

xArk. Stat. Ann. §41-1412 (1964) provides:
“If any person shall make use of any profane, violent, vulgar, 

abusive or insulting language toward or about any other person in 
his presence or hearing, which language in its common acceptation is 
calculated to arouse to anger the person about or to whom it is 
spoken or addressed, or to cause a breach of the peace or an assault, 
[he] shall be deemed guilty of a breach of the peace . . . ”
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The Court today vacates the state court judgment and 
remands for further consideration in light of Lewis n . 
City of New Orleans, 415 U. S. 130 (1974). I dissent.

The Arkansas Court has already clearly construed 
§ 41-1412 to apply only to “fighting words,” as defined 
in Chaplinsky v. New Hampshire, 315 U. S. 568, 572 
(1942), in Gooding v. Wilson, 405 U. S. 518, 523-525 
(1972), and in Lewis, supra, at 132. That court, in Holmes 
v. State, 135 Ark. 187, 204 S. W. 846 (1918), held that the 
statute was narrow in its scope. “It is not sufficient that 
the language used gives offense to the person to whom 
or about whom it is addressed, but it must be that which 
in its ordinary acceptation is calculated to give offense 
and to arouse to anger.” 135 Ark., at 189, 204 S. W., at 
847. In its opinion in this case, the Arkansas Court 
reaffirmed its prior interpretation of the statute:

“As we construe § 41-1412 it is narrowed to ‘fight-
ing words’ addressed to, toward, or about another 
person in his presence or hearing, which language 
in its common acceptation is calculated to arouse 
to anger the person about or to whom it is spoken 
or addressed, or to cause a breach of the peace or 
an assault. We can conceive of no stronger ‘fight-
ing words’ than those employed by the appellants 
in this case, and there is substantial evidence they 
were calculated to arouse to anger the officer to 
whom they were spoken or addressed. As a matter 
of fact the appellant, Fred Lucas, admits that if the 
mildest of the epithets employed by him, were di-
rected to or about him, it would arouse him to 
anger.” 254 Ark., at 589-590, 494 S. W. 2d, at 708. 

I am at a loss to understand what this Court further 
requires in a narrowing interpretation under its version 
of the Chaplinsky standard espoused in Gooding.2 Ap-

2 The standard of responsibility is not left open as the Court said 
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parently, not only must every statute regulating speech 
in the 50 States parrot the wording the Court desires, 
but a state court must play the role of a ventriloquist’s 
dummy mouthing ceremonial phrases in order to obtain 
the seal of this Court’s approval. There can be no 
question whatsoever that the Arkansas Court, in this 
case and in its earlier opinion in Holmes, narrowed the 
statute within the confines of the Court’s Gooding doc-
trine,3 and there is therefore nothing more for that court 

it was in Gooding and in Ashton v. Kentucky, 384 U. S. 195 (1966). 
The statute punishes language which in its ordinary acceptation is 
calculated to cause a breach of the peace. The statute on its face 
does not permit or require an inquiry into the respective boiling 
points of the particular individuals or groups involved in each case, 
but restricts the factfinder to language that, would, in its common or 
ordinary acceptation, be calculated to cause a breach of the peace.

In Chaplinsky, the Court accepted a limiting construction which 
held that the statute was “not to be defined in terms of what a 
particular addressee thinks. . . . The test is what men of common 
intelligence would understand would be words likely to cause an 
average addressee to fight.” 315 U. S., at 573. In its Holmes case, 
the Arkansas Supreme Court pronounced exactly the same standard: 
“It is not sufficient that the language used gives offense to the person 
to whom or about whom it is addressed, but it must be that which 
in its ordinary acceptation is calculated to give offense and to arouse 
to anger.” 135 Ark., at 189, 204 S. W., at 847.

3 My Brother Dou gl as  asserts that the principle enunciated in 
Gooding and Lewis is not “new.” It hardly needs stating, however, 
that the speech at issue in Cantwell v. Connecticut, 310 U. S. 296 
(1940), and in Terminiello n . Chicago, 337 U. S. 1 (1949), and the 
manner and place of delivery, are not at all similar to the speech 
at issue in Chaplinsky, Gooding, and Lewis.

Cantwell was a case where the State sought to punish Jehovah’s 
Witnesses, who claimed to be ordained ministers, for a message which 
attacked the Catholic religion. This the State could not do. But 
we expressly noted that the case involved “no assault or threatening 
of bodily harm, no truculent bearing, no intentional discourtesy, no 
personal abuse.” 310 U. S., at 310. In Terminiello the petitioner 
was arrested for an address made under the auspices of the Christian 
Veterans of America. Our concern there was the protection of
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to do. I disagree with this roughshod treatment of the 
opinions of the Supreme Court of the State of Arkansas. 
I would affirm, and not vacate, the court’s judgment.

No. 73-893. Communi st  Party  et  al . v . Austi n , 
Secreta ry  of  State  of  Michi gan , et  al . Appeal from 
D. C. E. D. Mich. Judgment vacated and case remanded 
for further consideration in light of American Party oj 
Texas n . White, 415 U. S. 767 (1974). Reported below: 
362 F. Supp. 27.
Affirmed on Appeal

No. 73-1184. SCHWEGMANN BROTHERS GlANT SUPER 

Markets  v . Louisi ana  Milk  Commis si on ; and
No. 73-1259. Louis iana  Milk  Comm iss ion  v . 

SCHWEGMANN BROTHERS GlANT SUPER MARKETS. 

Affirmed on appeal from D. C. M. D. La. Reported 
below: 365 F. Supp. 1144.

No. 73-5954. Doe  et  al . v . Flowers , Commi ss ioner , 
Depart ment  of  Welf are . Appeal from D. C. N. D. 
W. Va. Motion of appellants for leave to proceed 
in Jorma pauperis granted. Judgment affirmed. Mr . 
Justi ce  Douglas  would reverse the judgment for the 
reasons set forth in his dissent in Edelman v. Jordan, 415 

ideas, manifestly a part of an informed and free public discourse, 
and essential to the preservation of responsive government and peace-
ful, orderly change. We expressly did not reach the question 
“whether the content of petitioner’s speech was composed of derisive, 
fighting words which carried it outside the scope of the constitu-
tional guarantees.” 337 U. S., at 3.

Before we rush headlong into scrapping legislative enactments 
that on their face, or as applied, appear to interfere with some 
form of speech, we should pause long enough to inquire into “the 
nature of the speech in question, the possible effect the statute or 
ordinance has upon such speech, the importance of the speech in 
relation to the exposition of ideas, [andj the purported or asserted 
community interest in preventing that speech.” Lewis n . City oj 
New Orleans, 415 U. S. 130, 136-137 (1974) (dissenting opinion).



ORDERS 923

416 U.S. April 15, 1974

U. S. 651, 678 (1974). Mr . Justice  Brennan  dissents 
and would reverse the judgment for the reasons set forth 
in his dissent in Edelman n . Jordan, 415 U. S. 651, 687 
(1974).

Appeals Dismissed
No. 73-955. Ceja  v . State  Police  Merit  Board  of  

Illi nois  et  al . Appeal from App. Ct. Ill., 1st Dist., 
dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 12 Ill. 
App. 3d 52, 298 N. E. 2d 378.

No. 73-1292. Zanes -Ewa lt  Warehouse , Inc . v . 
Calvert , Comptroller  of  Public  Accounts , et  al . 
Appeal from Sup. Ct. Tex. dismissed for want of sub-
stantial federal question. Reported below: 502 S. W. 
2d 689.

No. 73-1302. Communit y Consolidated  School  
Dis trict  No . 210, La Salle  County , et  al . v . Mini , 
Supe rinten dent  of  School s  of  La Salle  County , et  al . 
Appeal from Sup. Ct. Ill. dismissed for want of substan-
tial federal question. Reported below: 55 Ill. 2d 382, 
304 N. E. 2d 75.

No. 73-1297. Everson  Evangelical  Churc h of  
North  Amer ica  et  al . v . Western  Pennsy lvania  Con -
fere nce  of  United  Methodist  Church . Appeal from 
Sup. Ct. Pa. dismissed for want of substantial federal 
question. Mr . Justice  Blackmun  took no part in the 
consideration or decision of this case. Reported below: 
454 Pa. 434, 312 A. 2d 35.

Certiorari Granted—Vacated and Remanded
No. 72-1379. Kell y  v . Ohio . Ct. App. Ohio, Por-

tage County. Certiorari granted, judgment vacated, 
and case remanded for further consideration in light of 
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Lewis v. City of New Orleans, 415 U. S. 130 (1974). 
[For dissenting opinion of Mr . Justice  Douglas , see 
infra, this page.]

No. 72-1738. Rosen  v . California . App. Dept., 
Super. Ct. Cal., County of Los Angeles. Certiorari 
granted, judgment vacated, and case remanded for fur-
ther consideration in light of Lewis v. City of New Orleans, 
415 U. S. 130 (1974). [For dissenting opinion of Mr . 
Justice  Dougl as , see infra, this page.]

No. 73-537. Karlan  v . City  of  Cincinnati . Sup. 
Ct. Ohio. Certiorari granted, judgment vacated, and 
case remanded for further consideration in light of Lewis 
v. City of New Orleans, 415 U. S. 130 (1974). Reported 
below: 35 Ohio St. 2d 34, 298 N. E. 2d 573.

Mr . Justice  Dougla s , dissenting.*
These cases all involve convictions under ordinances 

and statutes which punish the mere utterance of words 
variously described as “abusive,” “vulgar,” “insulting,” 
“profane,” “indecent,” “boisterous,” and the like.1 The 
provisions are challenged as being unconstitutionally 
vague and overbroad. The “void for vagueness” doc-
trine is, of course, a due process concept implementing 
principles of fair warning and nondiscriminatory enforce-
ment. Vague laws may trap those who desire to be 
law abiding by not providing fair notice of what is 
prohibited. Papachristou v. City of Jacksonville, 405 
U. S. 156, 162 (1972); United States v. Harriss, 347 U. S. 
612, 617 (1954). They also provide opportunity for 
arbitrary and discriminatory enforcement since those

*This opinion applies also to No. 73-544, Lucas v. Arkansas, supra, 
p. 919; No. 72-1379, Kelly v. Ohio, supra, p. 923; and No. 72-1738, 
Rosen v. California, supra, this page.

1 The statutes and respective authoritative constructions are set 
forth in the Appendix to this opinion, infra, p. 929.
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who apply the laws have no clear and explicit standards 
to guide them. Coates n . City of Cincinnati, 402 U. S. 
611, 614 (1971); Shuttlesworth v. Birmingham, 382 U. S. 
87, 90-91 (1965). Further, when a vague statute 
“ ‘abut[s] upon sensitive areas of First Amendment free-
doms,’ it ‘operates to inhibit the exercise of [those] free-
doms.’ Uncertain meanings inevitably lead citizens to 
‘steer far wider of the unlawful zone . . . than if the 
boundaries of the forbidden areas were clearly marked.’ ” 
Grayned v. City of Rockford, 408 U. S. 104, 109 (1972), 
quoting Baggett n . Bullitt, 377 U. S. 360, 372 (1964), and 
Speiser v. Randall, 357 U. S. 513, 526 (1958).

Overbreadth, on the other hand, “offends the constitu-
tional principle that ‘a governmental purpose to control 
or prevent activities constitutionally subject to state 
regulation may not be achieved by means which sweep 
unnecessarily broadly and thereby invade the area of 
protected freedoms.’ ” Zwickler v. Koota, 389 U. S. 241, 
250 (1967), quoting NAACP v. Alabama, 377 U. S. 288, 
307 (1964). A vague statute may be overbroad if its 
uncertain boundaries leave open the possibility of pun-
ishment for protected conduct and thus lead citizens to 
avoid such protected activity in order to steer clear of 
the uncertain proscriptions. Grayned v. City of Rock-
ford, supra, at 109; Dombrowski v. Pfister, 380 U. S. 
479, 486 (1965). A statute is also overbroad, however, 
if, even though it is clear and precise, it prohibits con-
stitutionally protected conduct. Aptheker v. Secretary 
of State, 378 U. S. 500, 508-509 (1964); Shelton v. 
Tucker, 364 U. S. 479, 488 (1960).

The statutes before us punish the mere utterance of 
words. They thus attempt to regulate the delicate area 
of speech and they are all overbroad since “as authorita-
tively construed [they are] susceptible of application to 
speech, although vulgar or offensive, that is protected by

536-272 0 - 75 - 61 
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the First and Fourteenth Amendments.” Gooding n . 
Wilson, 405 U. S. 518, 520 (1972). We have consistently 
held that “ [i] t matters not that the words [the speaker] 
used might have been constitutionally prohibited under 
a narrowly and precisely drawn statute.” Ibid. In the 
area of free speech, the value of protected expression is 
deemed to justify “attacks on overly broad statutes with 
no requirement that the person making the attack 
demonstrate that his own conduct could not be regulated 
by a statute drawn with the requisite narrow specificity.” 
Dombrowski v. Pfister, supra, at 486. The specific con-
duct involved is thus not relevant. “It is the ordinance 
on its face that sets the standard of conduct and warns 
against transgression. The details of the offense could 
no more serve to validate this ordinance than could the 
details of an offense charged under an ordinance sus-
pending unconditionally the right of assembly and free 
speech.” Coates v. City oj Cincinnati, supra, at 616.

The landmark case in the area is Chaplinsky n . New 
Hampshire, 315 U. S. 568 (1942), which involved the 
conviction of a Jehovah’s Witness for violation of a 
statute prohibiting “offensive or derisive” speech. There 
the State Supreme Court had narrowed the statute by 
construing it as applicable only to what were referred 
to as “fighting words” 2—words which “by their very 
utterance inflict injury or tend to incite an immediate 
breach of the peace.” Id., at 572. We held that the 
statute, as thus “narrowly drawn and limited,” 3 id., at 
573, was constitutional.

We explained the rationale of Chaplinsky’3 fighting-
words limitation in Terminiello n . Chicago, 337 U. S. 1 
(1949), which involved a conviction under a Chicago 
disorderly conduct ordinance. The case grew out of a 

2 See, e. g., State v. Brown, 68 N. H. 200, 38 A. 731 (1895).
3 See Cantwell v. Connecticut, 310 U. S. 296, 311 (1940).
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disturbance following a public address by Terminiello 
under the auspices of the Christian Veterans of America. 
In reversing the conviction, we explained:

“The right to speak freely and to promote di-
versity of ideas and programs is therefore one of 
the chief distinctions that sets us apart from totali-
tarian regimes.

“Accordingly a function of free speech under our 
system of government is to invite dispute . . . . 
Speech is often provocative and challenging. . . . 
That is why freedom of speech, though not absolute, 
Chaplinsky v. New Hampshire ... is neverthe-
less protected against censorship or punishment, 
unless shown likely to produce a clear and present 
danger of a serious substantive evil that rises far 
above public inconvenience, annoyance, or unrest.” 
Id., at 4.

The constitutional necessity of limiting this type of 
statute to words which “ ‘by their very utterance inflict 
injury or tend to incite an immediate breach of the 
peace’ ” was expressly reaffirmed in Gooding v. Wilson, 
supra, at 522, where we held facially unconstitu-
tional a Georgia statute which proscribed “opprobrious” 
or “abusive” language and which had been held by state 
courts to apply to utterances which were “not ‘fighting’ 
words as Chaplinsky defines them.” Id., at 525.

This principle was again enunciated in Lewis v. City of 
New Orleans, 415 U. S. 130 (1974), and four cases are 
today remanded for reconsideration in light of Lewis. If 
the principle announced in Lewis were new, I would agree 
with this disposition. Only state courts can construe 
these statutes since “we lack jurisdiction authoritatively 
to construe state legislation.” United States v. Thirty- 
seven Photographs, 402 U. S. 363, 369 (1971). Before 
we strike down a statute as facially unconstitutional, 
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the state courts should have the opportunity to construe 
the statute, if possible, as within our constitutional pro-
nouncements. Under our constitutional scheme, federal 
courts were not designed as the only protectors of federal 
rights. Article VI, cl. 2, expressly directs that the 
“Constitution, and the Laws of the United States . . . 
shall be the supreme Law of the Land; and the Judges in 
every State shall be bound thereby, any Thing in the 
Constitution or Laws of any State to the Contrary not-
withstanding.” Thus “[s]tate courts are bound equally 
with the federal courts” to protect federal rights. Public 
Service Comm’n v. Wycoff Co., 344 U. S. 237, 247 (1952). 
The decisions of this Court are to guide state courts in 
the exercise of this duty.

But experience has shown that such guidance is often 
unheeded. The duty of the States in this area has long 
been clear. After Chaplinsky, federal intervention in 
Terminiello should have been unnecessary. After Cha-
plinsky and Terminiello, Gooding should have been un-
necessary. Yet after them all, the State Supreme Court 
in Lewis, on reconsideration in light of Gooding, again 
failed to narrow the ordinance and affirmed a conviction 
which we found necessary to reverse. The principle in 
Lewis was not new; it was not new in Gooding, or in 
Terminiello, or even in Chaplinsky.4 State courts, how-
ever, have consistently shown either inability or unwill-
ingness to apply its teaching. I thus see nothing to be 
gained by state court reconsideration in light of Lewis. 
I would reverse these judgments out of hand.

4 See, e. g., Cantwell v. Connecticut, supra. Nor were Gooding 
and Lewis the only recent instances of its reaffirmance. See, e. g., 
Cohen v. California, 403 U. S. 15, 20 (1971); Bachellar v. Maryland, 
397 U. S. 564, 567 (1970); Street v. New York, 394 U. S. 576, 592 
(1969).
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APPENDIX TO OPINION OF DOUGLAS, J., 
DISSENTING

Karlan v. City of Cincinnati, No. 73-537, involves a 
violation of Cincinnati Municipal Code § 901-D4, which 
provides:

“No person shall wilfully conduct himself or her-
self in a noisy, boisterous, rude, insulting or other 
disorderly manner, with the intent to abuse or an-
noy any person or the citizens of the city or any 
portion thereof . . . .”

The ordinance was held by the court below, 35 Ohio St. 
2d 34, 298 N. E. 2d 573 (1973), to withstand facial 
constitutional attack on the authority of Cincinnati v. 
Hoffman, 31 Ohio St. 2d 163, 168, 285 N. E. 2d 714, 718- 
719 (1972), which, rather than limit the ordinance in 
Chaplinsky terms, gave it blanket approval: “As reason-
ably construed, the ordinance neither prohibits the lawful 
exercise of any constitutional right nor escapes the under-
standing of any person of ‘common intelligence’ who 
desires to obey it.” The ordinance thus remains uncon-
stitutionally overbroad since it prohibits words which 
are merely “rude” and has not been limited to words 
which “by their very utterance inflict injury or tend 
to incite an immediate breach of the peace.”

Lucas v. Arkansas, No. 73-544, involves a violation of 
Ark. Stat. Ann. §41-1412 (1964), which provides:

“If any person shall make use of any profane, 
violent, vulgar, abusive or insulting language to-
ward or about any other person in his presence or 
hearing, which language in its common accepta-
tion is calculated to arouse to anger the person 
about or to whom it is spoken or addressed, or to
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cause a breach of the peace or assault, [he] shall 
be deemed guilty of a breach of the peace . . . .” 

In purporting to limit the statute, the court below held: 
“As we construe § 41-1412 it is narrowed to 

‘fighting words’ addressed to, toward, or about an-
other person in his presence or hearing, which lan-
guage in its common acceptation is calculated to 
arouse to anger the person about or to whom it is 
spoken or addressed or to cause a breach of the 
peace or an assault.” 254 Ark. 584, 589, 494 S. W. 
2d 705, 708 (1973). (Emphasis added.)

This construction leaves the statute overbroad since it 
permits punishment for words which, though not likely 
to cause a breach of the peace, are “calculated” to do so. 
In striking down a similar construction in Gooding v. 
Wilson, we said: “‘[T]o make an offense of conduct 
which is “calculated to create disturbances of the peace” 
leaves wide open the standard of responsibility.’ ” 405 
U. S. 518, 527, quoting Ashton v. Kentucky, 384 U. S. 
195, 200 (1966). The construction here does not even 
require that the words be calculated to cause a breach of 
the peace; it is enough that they are calculated to arouse 
anger in the addressee.

Kelly v. Ohio, No. 72-1379, involves a violation of 
Codified Ordinances of the City of Kent § 509.02 (A) 
which provides:

“[N]o person shall willfully conduct himself in a 
noisy, boisterous or other disorderly manner by either 
words or acts which disturb the good order and 
quiet of the Municipality.”

While finding that petitioner’s language constituted 
“fighting words,” the court below did not construe the 
ordinance as limited to such words. The court below 



ORDERS 931

924 Appendix to opinion of Doug la s , J., dissenting 

merely held that petitioner’s words could constitutionally 
be proscribed:

“Defendant, maintaining freedom of speech is 
constitutionally protected, declares the ordinance is 
unconstitutional because it punishes both protected 
and unprotected conduct (i. e., by words or acts). 
We do not find the ordinance overbroad as to the 
words used herein, nor constitutionally protected 
premised on the evidence before the Court, hence 
neither the words nor acts herein are found to be 
constitutionally protected.” Ohio Ct. App., No. 466 
(July 31, 1972).

But, “[i]t matters not that the words [petitioner] used 
might have been constitutionally prohibited under a nar-
rowly and precisely drawn statute,” for petitioner may 
attack an overly broad statute without demonstrating 
that his own conduct could not be regulated by a more 
precisely drawn act. Gooding v. Wilson, 405 U. S., at 
520.

Rosen v. California, No. 72-1738, involves Calif. Penal 
Code § 415, which provides:

“Every person who maliciously and willfully dis-
turbs the peace or quiet of any neighborhood or 
person, by loud or unusual noise, or by tumultuous 
or offensive conduct ... or use[s] any vulgar, pro-
fane, or indecent language within the presence or 
hearing of women or children, in a loud and 
boisterous manner, is guilty of a misdemeanor . . . .” 

There has been no limiting construction of the “vulgar” 
language component of the provision. The jury here 
was instructed that: “Vulgar means coarse, ill-bred, ill- 
mannered, rude .... Profane means serving to debase 
or defile that which is holy or worthy of reverence . . . .
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Indecent means . . . hardly suitable.” See L. A. Super. 
Ct. App. Dept., No. CR A 11557 (Jan. 2, 1973). It 
hardly needs stating that States are not free to penalize 
speech merely because it is “coarse,” “ill-bred,” or 
“hardly suitable.”

No. 72-1671. Mc Connell , Distr ict  Attor ney  of  
Waukesha  County , Wisconsin  v . Unita rian  Church  
West  et  al . C. A. 7th Cir. Certiorari granted, judg-
ment vacated, and case remanded for further considera-
tion in light of Steffel v. Thompson, 415 U. S. 452 (1974). 
Mr . Justice  Douglas  dissents from the remand. Re-
ported below: 474 F. 2d 1351.

Certiorari Granted—Reversed and Remanded. (See No.
73-1131, ante, p. 100.)

Miscellaneous Orders
No. 31, Orig. Utah  v . Unite d  States . Report of 

Special Master received and ordered filed. Exceptions, 
if any, with supporting briefs, may be filed by the parties 
on or before May 15, 1974. Reply briefs, if any, may be 
filed on or before May 29, 1974. [For earlier orders 
herein, see, e. g., 406 U. S. 940.]

No. 73-362. Morton , Secretar y  of  the  Interi or , 
et  al . v. Mancari  et  al . [Probable jurisdiction noted, 
414 U. S. 1142]; and

No. 73-364. Ameri nd  v . Mancari  et  al . [Probable 
jurisdiction noted, 415 U. S. 946.] Appeals from D. C. 
N. M. Motion of appellants for additional time for oral 
argument and for divided argument granted and 15 addi-
tional minutes allotted for that purpose. Appellees also 
allotted 15 additional minutes for oral argument. Mo-
tion of Mexican American Legal Defense & Educational 
Fund for leave to file a brief as amicus curiae granted.
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No. 73-437. Mobil  Oil  Corp . v . Federa l  Power  
Commis sion  et  al . ;

No. 73-457. Public  Service  Comm iss ion  of  New  
York  v . Federa l  Power  Comm is si on  et  al .; and

No. 73-464. Municip al  Dis tributors  Group  v . Fed -
eral  Power  Commiss ion  et  al . C. A. 5th Cir. [Certio-
rari granted, 414 U. S. 1142.] Motion of petitioners for 
divided argument granted. Mr . Justice  Powel l  took 
no part in the consideration or decision of this motion.

No. 73-477. Gerste in  v . Pugh  et  al . C. A. 5th 
Cir. [Certiorari granted, 414 U. S. 1062.] Case re-
stored to calendar for reargument.

No. 73-596. Pearso n  et  al . v . Ecological  Science  
Corp , et  al . C. A. 5th Cir. Application for stay and 
injunction presented to Mr . Justi ce  Dougla s , and by 
him referred to the Court, denied. Motion of Thomas G. 
Jenny for leave to intervene denied.

No. 73-679. Wolff , Warde n , et  al . v . Mc Donnell . 
C. A. 8th Cir. [Certiorari granted, 414 U. S. 1156.] 
Motion of respondent to vacate order allowing the Solici-
tor General to participate in oral argument as amicus 
curiae denied. Motions of Guadalupe Guajardo, Jr., for 
leave to proceed in forma pauperis and for leave to file 
a brief as amicus curiae denied.

No. 73-831. Warde n , Lewis burg  Penitentiary  v . 
Marrer o . C. A. 3d Cir. [Certiorari granted, 414 U. S. 
1128.] Motion of Harry C. Batchelder, Jr., to permit 
John J. Witmeyer III to present oral argument pro hoc 
vice on behalf of respondent granted. Consideration of 
respondent’s suggestion of mootness deferred to hearing 
of case on the merits.

No. 73-841. Holder , U. S. Dis trict  Judge  v . Banks . 
C. A. 7th Cir. [Certiorari granted, 414 U. S. 1156.] 
Motion of petitioner to dispense with printing appendix 
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and to proceed on original record granted. Motion of 
American Civil Liberties Union et al. for leave to file a 
brief as amici curiae granted. Motion of petitioner for 
divided argument denied. Mr . Justice  Powel l  took 
no part in the consideration or decision of these motions.

No. 73-846. Wingo , Warden  v . Wedding . C. A. 
6th Cir. [Certiorari granted, 414 U. S. 1157.] Mo-
tion of the Attorney General of California for leave 
to participate in oral argument as amicus curiae denied.

No. 73-5661. Adam s et  al . v . Secretar y of  the  
Navy  et  al . C. A. 9th Cir. [Certiorari granted, 414 
U. S. 1128.] Motion for appointment of counsel granted. 
It is ordered that William A. Dougherty, Esquire, of 
Tustin, California, a member of the Bar of this Court, 
be, and he is hereby, appointed to serve as counsel for 
petitioners in this case.

No. 73-5845. Jacks on  v . Metropolitan  Edison  Co . 
C. A. 3d Cir. [Certiorari granted, 415 U. S. 912.] Mo-
tion of Public Service Commission of New York for leave 
to file a brief as amicus curiae granted.

No. 73-5740. Barker  v . United  State s Dis trict  
Court  for  the  Southern  Dis trict  of  Texas  ;

No. 73-6195. Sayles  v . Gesell , U. S. Dis trict  Judge ; 
and

No. 73-6290. Cozze tti  v . Fole y , U. S. Dis trict  Judge . 
Motions for leave to file petitions for writs of mandamus 
denied.

Certiorari Granted
No. 73-689. Manes s v . Meyers , Judge . 169th Jud. 

Dist. Ct. Tex., Bell County. Certiorari granted.
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No. 73-1245. Unite d States  et  al . v . Bis ceglia . 
C. A. 6th Cir. Certiorari granted. Reported below: 486 
F. 2d 706.

No. 73-1270. Kelley  v . Southern  Pacif ic  Co. C. A. 
9th Cir. Certiorari granted. Reported below: 486 F. 2d 
1084.

No. 73-1285. Wood  et  al . v . Stri ckland  et  al . C. A. 
8th Cir. Certiorari granted. Reported below: 485 F. 2d 
186.

No. 73-1123. United  States  v . Feola . C. A. 2d Cir. 
Motion of respondent for leave to proceed in forma pau-
peris and certiorari granted. Reported below: 486 F. 2d 
1339.

Certiorari Denied. (See also No. 73-955, supra.}
No. 71-1512. Brown  et  al . v . Apodaca  et  al . Sup. 

Ct. N. M. Certiorari denied.

No. 73-704. Tarin  v . United  States . C. A. 2d Cir. 
Certiorari denied.

No. 73-716. Garner  v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied.

No. 73-829. Tolbert  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 73-833. Doyle  v . Commi ss ioner  of  Patent s . 
C. C. P. A. (Pat.) Certiorari denied. Reported below: 
482 F. 2d 1385.

No. 73-850. Ron  v . Unite d  States ;
No. 73-5825. Garner  v . Unit ed  States ; and
No. 73-5891. Lee  v . United  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 485 F. 2d 677.
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No. 73-886. Brownda le  Internat ional , Ltd . v . 
Board  of  Adjus tment  for  Dane  County  et  al . Sup. 
Ct. Wis. Certiorari denied. Reported below: 60 Wis. 
2d 182, 208 N. W. 2d 121.

No. 73-909. Smaldone  et  al . v . Unite d States ;
No. 73-5735. Garceo  v . Unite d  States ; and
No. 73-5863. Valley  v . United  States . C. A. 10th 

Cir. Certiorari denied. Reported below: 485 F. 2d 1333.

No. 73-913. Hanly  et  al . v . Saxbe , Attor ney  Gen -
eral , et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 484 F. 2d 448.

No. 73-941. Holt zman  et  al . v . Schles inger , Secre -
tary  of  Defens e , et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 484 F. 2d 1307.

No. 73-943. Citi zens  Environment al  Council  et  
al . v. Brine gar , Secretar y  of  Transp ortation , et  al . 
C. A. 10th Cir. Certiorari denied. Reported below: 484 
F. 2d 870.

No. 73-944. Pelz er  Realt y  Co ., Inc ., et  al . v . United  
States . C. A. 5th Cir. Certiorari denied. Reported 
below: 484 F. 2d 438.

No. 73-975. Motorola , Inc . v . Mc Lain , Region al  
Director , Equal  Empl oyment  Opportuni ty  Commi s -
sion . C. A. 7th Cir. Certiorari denied. Reported be-
low: 484 F. 2d 1339.

No. 73-984. Wichit a  Indian  Tribe  of  Oklahom a  
et  al . v. Unite d States  et  al . Ct. Cl. Certiorari 
denied. Reported below: 202 Ct. Cl. 29, 479 F. 2d 1369.

No. 73-994. Minto n  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied.
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No. 73-1002. Dres se r  Off sho re  Servi ces , Inc ., et  
al . v. Richar d . C. A. 5th Cir. Certiorari denied. Re-
ported below: 481 F. 2d 1402.

No. 73-1011. Datroni cs  Engi nee rs , Inc . v . Securi -
ties  and  Exchange  Commiss ion . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 490 F. 2d 250.

No. 73-1022. Carter  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 486 F. 2d 1027.

No. 73-1031. Robin son  v . Calif ornia . Ct. App. 
Cal., 4th App. Dist. Certiorari denied.

No. 73-1032. Sluts ky  et  al ., dba  “The  Nevele ” v . 
Unite d  States . C. A. 2d Cir. Certiorari denied. Re-
ported below: 487 F. 2d 832.

No. 73-1044. Petr ucci  v . Unit ed  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 486 F. 2d 329.

No. 73-1049. Ferrar o  v . Unite d  Stat es . C. A. 3d 
Cir. Certiorari denied. Reported below: 491 F. 2d 749.

No. 73-1050. Bigheart  v . Papp an  et  al . C. A. 10th 
Cir. Certiorari denied. Reported below: 482 F. 2d 
1066.

No. 73-1061. W. T. Grant  Co . v . Commis si oner  of  
Internal  Reve nue . C. A. 2d Cir. Certiorari denied. 
Reported below: 483 F. 2d 1115.

No. 73-1074. Rogers  Manuf acturin g Co. v. Na -
tional  Labor  Relations  Board . C. A. 6th Cir. Certio-
rari denied. Reported below: 486 F. 2d 644.

No. 73-1079. Building  & Construct ion  Trades  
Council  of  Philade lph ia  and  Vicin ity  v . National  
Labor  Relations  Board  et  al . C. A. 3d Cir. Certiorari 
denied.
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No. 73-1092. Caldw ell , Admini str atrix , et  al . v . 
Unite d  States . Ct. Cl. Certiorari denied. Reported 
below: 202 Ct. Cl. 423,481F. 2d 898.

No. 73-1117. Diap ulse  Corp oration  of  Amer ica  v . 
Unite d  States . C. A. 2d Cir. Certiorari denied. Re-
ported below: 485 F. 2d 677.

No. 73-1118. Fehrs  Fina nce  Co . v . Commi ssione r  
of  Internal  Revenue . C. A. 8th Cir. Certiorari 
denied. Reported below: 487 F. 2d 184.

No. 73-1143. Bookbinders  Local  No . 60, Interna -
tional  Brotherhoo d  of  Bookbinder s , AFL-CIO v. Na -
tional  Labor  Relat ions  Board  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 486 F. 2d 837.

No. 73-1152. Fox Rive r  Pattern , Inc . v . Nation al  
Labor  Relat ions  Board . C. A. 7th Cir. Certiorari de-
nied. Reported below: 483 F. 2d 1406.

No. 73-1155. Hicks  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 486 F. 2d 325.

No. 73-1185. Duffy  et  ux . v . United  States . C. A. 
6th Cir. Certiorari denied. Reported below: 487 F. 2d 
282.

No. 73-1190. Hydrome tals , Inc . v . Commis sio ner  
of  Internal  Revenue . C. A. 5th Cir. Certiorari de-
nied. Reported below: 485 F. 2d 1236.

No. 73-1200. Pennsy lvani a  et  al . v . Unite d  States  
et  al . C. A. 3d Cir. Certiorari denied. Reported be-
low: 486 F. 2d 1124.

No. 73-1232. Cleary  v . Chalk  et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 159 U. S. App. 
D. C. 415, 488 F. 2d 1315.
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No. 73-1242. Bates  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 51 Ala. App. 338, 
285 So. 2d 501.

No. 73-1253. Murph y  et  al ., dba  Utah  Oil  Land  
Co. v. Landsbu rg , Truste e . C. A. 3d Cir. Certiorari 
denied. Reported below: 490 F. 2d 319.

No. 73-1262. Jenks  v . Judd . Ct. App. Cal., 2d App. 
Dist. Certiorari denied.

No. 73-1263. Pearso n  Bros . Co . v . National  Labor  
Relations  Board . C. A. 7th Cir. Certiorari denied. 
Reported below: 486 F. 2d 1406.

No. 73-1264. Allen , aka  Minder , et  vir  v . 1901 
Wyoming  Avenue  Cooper ative  Assn . Ct. App. D. C. 
Certiorari denied.

No. 73-1272. G. I. Distri butors , Inc ., et  al . v . 
Murphy  et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 490F. 2d 1167.

No. 73-1276. Troxel  Manufacturi ng  Co . v . 
Schw inn  Bicyc le  Co . C. A. 6th Cir. Certiorari 
denied. Reported below: 489 F. 2d 968.

No. 73-1282. Fountai n  et  al . v . Fountain  et  al . 
Sup. Ct. Va. Certiorari denied. Reported below: 214 
Va. 347 and 351, 200 S. E. 2d 513 and 515.

No. 73-1296. Shreves  v . Shreves . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 73-1299. Pascoe  Steel  Corp . v . Wiema n - 
Slechta  Co . C. A. 8th Cir. Certiorari denied. Re-
ported below: 489 F. 2d 760.

No. 73-1300. Kozemchak  et  al . v . Ukrain ian  Or -
thodox  Churc h  of  Ameri ca  et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 487 F. 2d 1330.
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No. 73-1301. Borden  et  al . v . Direc tor , Depar t -
ment  of  Asses sments  and  Taxat ion  of  Maryland , et  
al . Ct. App. Md. Certiorari denied. Reported below: 
See 19 Md. App. 112, 309 A. 2d 773.

No. 73-1306. Starnes  v . Norfolk  & West ern  Rail -
way  Co . C. A. 4th Cir. Certiorari denied. Reported 
below: 487 F. 2d 1398.

No. 73-1312. Barr  et  al . v . Ohio . Ct. App. Ohio, 
Summit County. Certiorari denied. Reported below: 
37 Ohio App. 2d 51, 306 N. E. 2d 425.

No. 73-1331. Simm ons  v . Budd s et  al . Sup. Ct. 
Conn. Certiorari denied.

No. 73-1384. Ardac , Inc . et  al . v . Micro -Magnetic  
Indus tri es , Inc . C. A. 9th Cir. Certiorari denied. Re-
ported below: 488 F. 2d 770.

No. 73-5660. Garcia  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied.

No. 73-5699. Watson  v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 484 F. 2d 34.

No. 73-5710. Enriquez  v . Unite d  States ;
No. 73-5853. Barrera  et  al . v . United  State s ; and
No. 73-5874. Pinto , aka  Ben  Sadoun  v . Unite d  

States . C. A. 2d Cir. Certiorari denied. Reported be-
low: 486 F. 2d 333.

No. 73-5720. Whipp le  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 482 F. 2d 616.

No. 73-5752. Baxter  et  al . v . Unite d  States ; and
No. 73-5769. Harris  v . Unite d  States . C. A. 9th 

Cir. Certiorari denied. Reported below: 492 F. 2d 150 
and 199.
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No. 73-5739. Mazzari no  v . Unite d  Stat es . C. A. 
9th Cir. Certiorari denied.

No. 73-5757. Hogan  v . Unite d  Stat es . C. A. 4th 
Cir. Certiorari denied. Reported below: 486 F. 2d 222.

No. 73-5767. Tabar ez  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied.

No. 73-5770. Owen  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied.

No. 73-5777. Glass el  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 488 F. 2d 143.

No. 73-5779. Scott  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 485 F. 2d 576.

No. 73-5784. Green  v . Unite d  State s ;
No. 73-5796. Jones  v . United  States ; and
No. 73-5803. Beasley  et  al . v . Unite d  States . C. A. 

10th Cir. Certiorari denied. Reported below: 485 F. 2d 
60.

No. 73-5785. Gant  v . Unite d  State s . C. A. 10th Cir. 
Certiorari denied. Reported below: 487 F. 2d 30.

No. 73-5793. Wilson , aka  Stur gis  v . United  States .
C. A. 10th Cir. Certiorari denied.

No. 73-5836. Will iams  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 486 F. 2d 983.

No. 73-5838. Bradley  et  al . v . United  Stat es . C. A. 
6th Cir. Certiorari denied. Reported below: 486 F. 2d 
1405.

No. 73-5865. Will iams  v . Unit ed  Stat es . C. A. 4th 
Cir. Certiorari denied. Reported below: 485 F. 2d 1383.

No. 73-5883. Pickard  v . Nevada . C. A. 9th Cir. 
Certiorari denied.

536-272 0 - 75 - 62
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No. 73-5894. Bryant  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 486 F. 2d 1407.

No. 73-5903. Brown  et  al . v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Reported below: See 432 
F. 2d 552.

No. 73-5911. Robins on  v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 484 F. 2d 959.

No. 73-5921. Castaneda  v . United  States . C. A. 
9th Cir. Certiorari denied.

No. 73-5930. Jones  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 487 F. 2d 214.

No. 73-5949. Weeks  v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 487 F. 2d 342.

No. 73-5950. Taylor  v . Unit ed  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 485 F. 2d 686.

No. 73-5952. Baty  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 486 F. 2d 240.

No. 73-5956. Neit zel  v . Unit ed  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 487 F. 2d 1399.

No. 73-5958. Olguin  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied.

No. 73-5968. Wagner  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied.

No. 73-5969. Will iams  v . Unit ed  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 487 F. 2d 215.

No. 73-5974. Wingfiel d  v . Georgia . Sup. Ct. Ga. 
Certiorari denied. Reported below: 231 Ga. 92, 200 S. E. 
2d 708.
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No. 73-6006. Arbuckle  v . Scott , Attorney  General  
of  Illinois , et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 486 F. 2d 1406.

No. 73-6034. Alvare z v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 491 F. 2d 751.

No. 73-6039. Hutchins on  v . Warde n , Maryland  
Peniten tiary . C. A. 4th Cir. Certiorari denied.

No. 73-6046. Etchis on  v . Nebraska . Sup. Ct. Neb. 
Certiorari denied. Reported below: 190 Neb. 629, 211 
N. W. 2d 405.

No. 73-6047. Hunte r  v . Florida . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 283 So. 2d 1.

No. 73-6075. Booker  v . Johns on , Correctional  Su -
per inte ndent . C. A. 3d Cir. Certiorari denied. Re-
ported below: 488 F. 2d 229.

No. 73-6084. Northern  v . Procunier , Correc tions  
Direc tor , et  al . C. A. 9th Cir. Certiorari denied.

No. 73-6086. Hadse ll  v . Washi ngton  Board  of  
Prison  Terms  and  Paroles . Sup. Ct. Wash. Certio-
rari denied.

No. 73-6095. Horton  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 488 F. 2d 1086.

No. 73-6125. Ray  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 456 F. 2d 1006.

No. 73-6166. Dixon  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 487 F. 2d 1398.

No. 73-6172. Loy  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 487 F. 2d 1405.

No. 73-6187. Frankl in  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 487 F. 2d 1398.
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No. 73-6188. Urbanis  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 490 F. 2d 384.

No. 73-6193. Tompki ns  v . Unit ed  States . C. A. 
8th Cir. Certiorari denied. Reported below: 487 F. 2d 
146.

No. 73-6249. Brown  v . Swens on , Warden , et  al . 
C. A. 8th Cir. Certiorari denied. Reported below: 487 
F. 2d 1236.

No. 73-6257. Smith  v . Estelle , Correc tions  Direc -
tor . C. A. 5th Cir. Certiorari denied.

No. 73-6260. Colli ns  v . Dallas  County  Jail  Sher -
iff s  Department  et  al . C. A. 5th Cir. Certiorari de-
nied. Reported below: 488 F. 2d 1056.

No. 73-6262. Landry  v . Calif ornia . App. Dept., 
Super. Ct. Cal., County of Los Angeles. Certiorari 
denied.

No. 73-6265. O’Berry  v . Jorandby  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 485 F. 2d 686.

No. 73-6266. Lind sey  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 501 S. W. 2d 647.

No. 73-6270. Hinto n  v . Vincen t , Correctional  Su -
perin tendent . C. A. 2d Cir. Certiorari denied. Re-
ported below: 486F. 2d 1398.

No. 73-6273. Sims  v . Arkansas . Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 499 S. W. 2d 54.

No. 73-6275. Magee  v . Geary , Sherif f . Ct. App.
Cal., 1st App. Dist. Certiorari denied.

No. 73-6278. Bates  v . Estelle , Correc tions  Direc -
tor . C. A. 5th Cir. Certiorari denied.
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No. 73-6283. Gratton  v . Calif ornia  Adult  Author -
ity  et  al . Sup. Ct. Cal. Certiorari denied.

No. 73-6289. Sheare r  v . Ohio . Ct. App. Ohio, Fair- 
field County. Certiorari denied.

No. 73-6291. Blair  v . Ariyoshi , Lieute nant  Gover -
nor  of  Hawaii , et  al . Sup. Ct. Hawaii. Certiorari de-
nied. Reported below: 55 Haw. 85, 515 P. 2d 1253.

No. 73-6293. Easter  v . California . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 73-6295. Thomas  v . Estelle , Correct ions  Di-
rect or . C. A. 5th Cir. Certiorari denied.

No. 73-6299. Fulghum  v . North  Carolina . Gen. 
Ct. Justice, Super Ct. Div., Wake County, N. C. Certio-
rari denied.

No. 73-6306. Kapewa  v . Calif ornia . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 73-6311. Hohensee  v . Grie r . C. A. 3d Cir. 
Certiorari denied. Reported below: 481 F. 2d 1398.

No. 73-6318. Lem  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 489 F. 2d 756.

No. 73-6327. Wallace  et  vir  v . Schulim son , Dire c -
tor , Divis ion  of  Welf are  of  Miss ouri , et  al . C. A. 8th 
Cir. Certiorari denied.

No. 73-6335. Taylor  v . Alabama . Sup. Ct. Ala. 
Certiorari denied. Reported below: 291 Ala. 756, 287 
So. 2d 901.

No. 73-6394. Falkner  et  ux . v . Goodhart , Judge . 
C. A. 5th Cir. Certiorari denied.
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No. 73-721. Meye rs  et  al . v . Pennsylvani a  et  al . 
C. A. 3d Cir. Certiorari denied. Mr . Just ice  Brennan  
and Mr . Justi ce  Marshall  would grant certiorari. Re-
ported below: 483 F. 2d 294.

Mr . Just ice  Douglas , dissenting.
The petitioners seek damages from the State of Penn-

sylvania arising from a bus accident allegedly caused by 
the improper design, construction, and maintenance of 
the highway. Seven children were fatally injured when 
the bus, carrying a group of young people, rotated 180 
degrees on wet pavement and went through the guardrail 
and over the embankment. A study by the National 
Transportation Safety Board suggested that the accident 
was caused in part by the ‘Tow basic skid resistance of 
the pavement in wet weather, and the probable presence 
of water draining across the pavement in an abnormal 
manner.” It also suggested that the fatalities and in-
juries resulted in part from an “ineffective highway 
guardrail which failed to prevent the bus from rolling 
down an embankment.”1 In bringing the action in 
Federal District Court petitioners contended that the 
State was liable because it had failed to make the road 
conform to applicable federal highway regulations which 
were binding upon Pennsylvania because of its acceptance 
of federal highway funds. The District Court dismissed 
the action, 344 F. Supp. 1337, and the Court of Appeals 
affirmed, 483 F. 2d 294, finding that petitioners had no 
private right of action for the State’s failure to conform 
to the federal regulations and that the State was immune 
from the suit in federal court because of the Eleventh 
Amendment.2

xThe District Court accepted these conclusions of the National 
Transportation Board as correct for the purpose of considering re-
spondents’ motions to dismiss. 344 F. Supp. 1337, 1340 n. 5

2 “The Judicial power of the United States shall not be construed 



ORDERS 947

946 Dou gl as , J., dissenting

As the District Court noted, the State here was “per-
forming its traditional state governmental function in 
designing, constructing, and maintaining highways within 
its own boundaries.” 344 F. Supp., at 1345. But in re-
cent years States have voluntarily subjected themselves 
to federal regulations in this area in order to achieve the 
benefits of federal funding, and thus to a significant 
extent the traditional state autonomy has been displaced 
by the federal role. Under the Federal Aid-Highway 
Act, 23 U. S. C. § 101 et seq., the Secretary of Transpor-
tation must approve each state project, § 106 (a), and he 
is to withhold his approval of the plans and specifications 
if they are not conducive to safety, § 109 (a). Section 
109 (e) requires conformance to certain safety regula-
tions for funds to be allowed, and § 114 (a) provides that 
state highway construction is subject to the inspection 
and approval of the Secretary. Section 116 provides 
that the Secretary may withhold his approval of further 
projects if the State has not fulfilled its duty to properly 
maintain its highways.

The Congress has enlarged the federal role in ensuring 
highway safety since passage of the Federal Aid-Highway 
Act. In 1965 Congress added 23 U. S. C. § 135, 79 Stat. 
578, requiring each State to have a federally approved 
highway safety program “designed to reduce traffic acci-
dents and deaths.” And because of the absence of effec-
tive state action, the following year the Congress passed 
the Highway Safety Act, 23 U. S. C. § 401 et seq., which 
repealed the former § 135 (see 80 Stat. 734). Sec-
tion 402 (a) provides that the Secretary promulgate 
regulations for the state highway safety program. Pur-
suant to this provision the Secretary has promulgated 

to extend to any suit in law or equity, commenced or prosecuted 
against one of the United States by Citizens of another State, or by 
Citizens or Subjects of any Foreign State.”
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regulations regarding highway skid resistance and guard-
railings. 344 F. Supp., at 1348 n. 14. Congress increased 
the federal role because state highway safety programs 
had “generally been missing.” 3 As in the Federal Aid- 
Highway Program, the Secretary is to withhold federal 
funds from States which do not comply with the federal 
regulations. See 23 U. S. C. §§116 (c), 402 (b).

The court below recognized that the State may waive 
its immunity under the Eleventh Amendment when “it 
leaves the sphere that is exclusively its own and enters 
into activities subject to congressional regulation.” Par- 
den v. Terminal R. Co., 377 U. S. 184, 196. In Parden, 
the Court found that Alabama, “when it began operation 
of an interstate railroad approximately 20 years after 
enactment of the FELA, necessarily consented to such 
suit as was authorized by that Act.” Id., at 192. But 
the court below distinguished Parden by finding that 
there was no indication that Congress intended to condi-
tion the receipt of federal funds upon the State’s sub-
mission to liability for violation of the accompanying 
regulations. Yet even respondents here concede that the 
State is bound by the federal regulations because the 
State has accepted federal funds. But, respondents 
argue, the federal regulations are not mandatory because 
“[t]he State has the option at any time to ignore the 
Federal Aid Highway Act and its progeny, the only re-
sult being the cessation of Federal Aid.”

The fact is, however, that Pennsylvania has not exer-

3 H. R. Rep. No. 681, 89th Cong., 1st Sess. (1965). Although the 
highway involved here was initially constructed before passage of 
the Highway Safety Act, petitioners contended in the District Court 
that under the legislation the State was required to maintain the 
highway in accordance with the new standards and that it had 
failed to meet this obligation. This contention, of course, goes to 
the merits of petitioners’ claim and need not be resolved in determin- 
ing whether the action was properly dismissed
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cised that option. To the contrary, the state legislature 
has required the Secretary of Highways to enter “into all 
necessary contracts and agreements with the proper agen-
cies of the government of the United States, and shall 
do all other things necessary and proper in order to 
obtain the benefits afforded under . . . [the Federal Aid 
Highway programs] or any other act of Congress provid-
ing Federal aid for highway purposes.” Pa. Stat. Ann., 
Tit. 36, § 670-1004.

“Where a State has consented to join a federal-state 
cooperative project, it is realistic to conclude that the 
State has agreed to assume its obligations under that 
legislation.” Edelman v. Jordan, 415 U. S. 651, 685. 
(Douglas , J., dissenting). Here the State has made that 
explicit by its own legislation. It has continued to seek 
and accept all of the federal funding available to it since 
the adoption of the statutes and regulations which peti-
tioners here contend the State has violated. It would 
thus appear that the State is subject to whatever remedies 
are available when it is contended that a State has not 
conformed to the federal requirements.

The explicit statutory remedy, noted above, is that the 
Secretary may terminate federal highway aid under the 
appropriate legislation. The District Court concluded 
that since this was the only sanction expressly authorized 
by the statute, “the Highway Safety Act creates no duty 
on behalf of the states running toward these plaintiffs 
and creates no private action for breach thereof.” 344 
F. Supp., at 1348. The Court of Appeals, affirming, found 
no private right of action implied by the Act. The 
court relied on its prior decision in Mahler v. United 
States, 306 F. 2d 713, which found that the purpose of 
the federal regulations was to protect the federal invest-
ment in the roads, not to assure travelers that the roads 
were safely constructed and maintained. But the High-
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way Safety Act was enacted subsequent to the Mahler 
decision and, as noted above, it makes clear the federal 
concern for highway safety. It is well established that 
a federal statute may by implication create a private ac-
tion for its violation, maintainable by one in the class 
of persons for whose protection the statute was enacted. 
J. I. Case Co. v. Borak, 377 U. S. 426. And the fact that 
the statute provides explicitly for administrative action 
to accomplish its purpose does not alone negate the in-
ference that a private action has also been created, even 
though the administrative regulation appears compre-
hensive. Id., at 432—433; Bivens v. Six Unknown Fed-
eral Narcotics Agents, 403 U. S. 388, 402 n. 4 (Harlan, J., 
concurring). The question is whether “damages are 
necessary to effectuate the congressional policy under-
pinning the substantive provisions of the statute.” 
Bivens, supra, at 402. The congressional policy involved 
here was to coerce the States to adopt “coordinated, State 
action programs of highway safety ... if one life is saved, 
the establishment of coordinated action programs will 
be a success.”4

By voluntarily entering into the federal highway pro-
gram the State has waived any immunity from suit charg-
ing it with failure to perform its obligations under that 
program. See my dissent in Edelman v. Jordan, supra. 
Because I believe that the right of private action under 
the federal highway program is an important question, 
and that the Eleventh Amendment issue was wrongly 
decided below, I would grant certiorari.

No. 73-931. Califor nia  v . Brown  et  al . Sup. Ct. 
Cal. Motion of respondents for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 9 
Cal. 3d 612,510 P. 2d 1017.

4 H. R. Rep. No. 681, supra, n. 3, at 8.
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No. 73-1356. Rose , Warden  v . Morelock . C. A. 6th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 
487 F. 2d 1402.

No. 73-963. Dravo  Corp , et  al . v . Illi nois  et  al . 
App. Ct. Ill., 5th Dist. Certiorari denied. Mr . Justice  
Douglas  would grant certiorari. Reported below: 10 Ill. 
App. 3d 944,295 N. E. 2d 284.

No. 73-1063. Hanners  v . United  States . C. A. 10th 
Cir. Certiorari denied. Mr . Just ice  Douglas  would 
grant certiorari. Reported below: 485 F. 2d 1333.

No. 73-5945. Johns on , aka  Thoma s v . United  
States . Ct. App. D. C. Certiorari denied. Mr . Jus -
tice  Douglas  would grant certiorari. Reported below: 
309 A. 2d 497.

No. 73-6144. Willi ams  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Mr . Just ice  Douglas  would 
grant certiorari. Reported below: 502 S. W. 2d 130.

No. 73-1109. Canales  et  al . v . City  of  Alvis o  et  al . 
Ct. App. Cal., 1st App. Dist. Motion of Alviso Ad Hoc 
Committee for leave to file a brief as amicus curiae 
granted. Certiorari denied.

No. 73-1191. Hourihan  v . Dakin  et  al . C. A. 1st 
Cir. Petition for writ of certiorari denied as untimely 
filed. 28 U. S. C. §2101 (c).

No. 73-1261. Albright , Admin ist rator  v . R. J. 
Reynolds  Tobacc o  Co . C. A. 3d Cir. Motion to sub-
stitute Charles M. Albright in place of Mary Albright, 
Administratrix of Estate of Charles Albright, as party 
petitioner granted. Certiorari denied. Reported below: 
485 F. 2d 678.

No. 73-1295. Oxnard  School  Dis trict  Board  of  
Trustees  v . Soria  et  al . C. A. 9th Cir. Application 
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for stay presented to Mr . Justi ce  Rehnqui st , and by 
him referred to the Court, denied. Certiorari denied. 
Reported below: 488 F. 2d 579.
Rehearing Denied

No. 72-1637. Nation al  Labor  Relatio ns  Board  v .
Magnavox  Company  of  Tenness ee , 415 U. S. 322;

No. 72-5830. Patterso n  v . Warner  et  al ., 415 U. S. 
303;

No. 73-393. Tager  v . United  States , 414 U. S. 1162;
No. 73-492. Kunstsammlungen  zu  Weim ar  v . Fed -

eral  Republic  of  Germany  et  al ., 415 U. S. 931;
No. 73-694. Tager  v . United  States , 415 U. S. 914;
No. 73-878. Pacific  Transp ort  Co . et  al . v . Com -

mis sioner  of  Internal  Revenue , 415 U. S. 948;
No. 73-5573. Flet cher  v . United  States , 415 U. S. 

922;
No. 73-5621. Thrower  v . Unit ed  States , 415 U. S. 

933;
No. 73-5755. Sharr ow  v . Abzug  et  al ., 415 U. S. 958;
No. 73-5812. Wolf  v . Hollowe ll , Peni ten tia ry  Su -

perin tendent , 415 U. S. 946; and
No. 73-6036. Fis chler  v . ITT Federal  Electric  

Corp , et  al ., 415 U. S. 943. Petitions for rehearing 
denied.

No. 73-698. Friends  of  the  Earth  et  al . v . Stamm , 
Commis si oner , Bureau  of  Reclamation , et  al ., 414 
U. S. 1171. Motion of Shonto Chapter of the Navajo 
Nation et al. for leave to file a brief as amici curiae in sup-
port of rehearing granted. Petition for rehearing denied.

Apri l  16, 1974
Dismissal Under Rule 60

No. 73-596. Pearson  et  al . v . Ecologica l  Science  
Corp , et  al . C. A. 5th Cir. Petition for writ of certio-
rari dismissed under Rule 60 of the Rules of this Court.
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Affirmed on Appeal
No. 73-6355. Klein  v . Mayo  et  al . Affirmed on ap-

peal from D. C. Mass. Reported below: 367 F. Supp. 
583.

Appeal Dismissed
No. 73-6346. Toland  v . New  Jersey . Appeal from 

Super. Ct. N. J. dismissed for want of substantial federal 
question. Reported below: 123 N. J. Super. 286, 302 
A. 2d 543.

Vacated and Remanded on Appeal
No. 73-1217. Chicago , Rock  Island  & Pacif ic  Rail -

road  Co. et  al . v. Nueces  Count y  Navig atio n  Distr ict  
et  al . Appeal from D. C. N. D. Tex. Judgment vacated 
and case remanded with directions to dismiss case as moot.

Miscellaneous Orders*
No.------- . Ellis  v . Harada  et  al . Motion of peti-

tioner for leave to dispense with printing petition denied.

No. ---------- . Pitt  River  Trib e v . Unit ed  States .
Ct. Cl. Motion of petitioner to waive type-size require-
ment of Rule 39 of the Rules of this Court denied. Re-
ported below: 202 Ct. Cl. 988, 485 F. 2d 660.

No. 73-556. Florida  Power  & Light  Co . v . Interna -
tional  Brotherhoo d of  Elect rical  Workers , Local  
641 et  al .; and

No. 73-795. National  Labor  Relat ions  Board  v . In -
ternational  Brothe rhood  of  Electric al  Workers , 
AFL-CIO, et  al . C. A. D. C. Cir. [Certiorari granted, 
414 U. S. 1156.] Motion of United States Chamber of 
Commerce for leave to file a brief as amicus curiae denied.

*For Court’s order prescribing amendments to the Federal Rules 
of Criminal Procedure, see post, p. 1003.
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No. 73-631. Howard  Johnso n  Co ., Inc . v . Detr oit  
Local  Joint  Executive  Board , Hotel  & Res tauran t  
Empl oyees  & Bartende rs  Internati onal  Union , AFL- 
CIO. C. A. 6th Cir. [Certiorari granted, 414 U. S. 
1091.] Motion of respondent for leave to file supplemen-
tal brief after argument granted.

No. 73-690. Air  Pollu tion  Varian ce  Board  of  Colo -
rado  v. Western  Alfal fa  Corp . Ct. App. Colo. [Cer-
tiorari granted, 414 U. S. 1156.] Motion of Attorney- 
General of California for leave to participate in oral argu-
ment as amicus curiae denied.

No. 73-781. Scherk  v. Alberto -Culver  Co . C. A. 
7th Cir. [Certiorari granted, 414 U. S. 1156.] Motion 
of American Arbitration Assn, for leave to participate in 
oral argument as amicus curiae granted.

No. 73-1018. United  State s  v . Mazurie  et  al . C. A. 
10th Cir. [Certiorari granted, 415 U. S. 947.] Motion of 
Shoshone and Arapahoe Tribes of Wind River Indian 
Reservation, Wyoming, for leave to file a brief as amici 
curiae granted.

No. 73-1281. Tonas ket  et  al . v . Thompson  et  al . 
C. A. 9th Cir. The Solicitor General is invited to file a 
brief expressing the views of the United States.

Probable Jurisdiction Noted
No. 73-711. Cryan , Sherif f , et  al . v . Hamar  The -

atres , Inc ., et  al . Appeal from D. C. N. J. Probable 
jurisdiction noted. Reported below: 365 F. Supp. 1312.

Certiorari Granted
No. 73-130. Ellis  et  al . v . Dyson  et  al . C. A. 5th 

Cir. Certiorari granted. Reported below: 475 F. 2d 
1402.
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No. 73-1424. Serfas s v . United  States . C. A. 3d 
Cir. Certiorari granted. Reported below: 492 F. 2d 
388.

No. 73-1231. Linde n  Lumbe r  Divis ion , Summer  & 
Co. v. National  Labor  Relat ions  Board  et  al . ; and

No. 73-1234. National  Labor  Relat ions  Board  v . 
Truck  Drivers  Union  Local  No . 413 et  al . C. A. D. C. 
Cir. Motion of the Chamber of Commerce of the United 
States for leave to file a brief as amicus curiae and certio-
rari granted. Cases consolidated and a total of one hour 
allotted for oral argument. Reported below: 159 U. S. 
App. D. C. 228, 487 F. 2d 1099.

No. 73-5677. Schic k  v . Reed , Chairman , Unite d  
States  Board  of  Parole , et  al . C. A. D. C. Cir. Mo-
tion for leave to proceed in forma pauperis and certiorari 
granted. Reported below: 157 U. S. App. D. C. 263, 483 
F. 2d 1266.

Certiorari Denied
No. 73-977. Jobe  v . Unite d  Stat es . C. A. 10th Cir. 

Certiorari denied. Reported below: 487 F. 2d 268.

No. 73-978. Blair , Mayor  of  Falls  Church , Vir -
gini a , et  al . v. Jose ph  et  al . C. A. 4th Cir. Certiorari 
denied. Reported below: 482 F. 2d 575.

No. 73-1029. West  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 486 F. 2d 468.

No. 73-1057. Edin  v . Unite d  States ; and
No. 73-1058. Astalos  et  al . v . Unit ed  States . C. A. 

2d Cir. Certiorari denied. Reported below: 487 F. 2d 
275.

No. 73-1078. Elrod  et  al . v . Western  Confer ence  
of  Teamste rs  et  al . C. A. 9th Cir. Certiorari denied.
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No. 73-1096. Novel li  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 486 F. 2d 1402.

No. 73-1115. Price , dba  Pric e ’s Livest ock  Market -
ing  Co . v. Brennan , Secre tary  of  Labor . C. A. 7th 
Cir. Certiorari denied.

No. 73-1116. La  Gioia  v . Unit ed  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 486 F. 2d 1402.

No. 73-1135. Sahley  v . Unite d  Stat es . C. A. 6th 
Cir. Certiorari denied. Reported below: 487 F. 2d 1403.

No. 73-1205. Mc Ginni s v . Unite d  States . C. A. 
10th Cir. Certiorari denied.

No. 73-1206. Valenti  v . United  Stat es . C. A. 2d 
Cir. Certiorari denied.

No. 73-1212. De Angeli s v . Unite d  State s . C. A. 
2d Cir. Certiorari denied. Reported below: 490 F. 2d 
1004.

No. 73-1238. Interna tional  Organization  of  Mas -
ters , Mates  & Pilots , International  Marine  Divi -
si on , ILA, AFL-CIO, et  al . v. National  Labor  Rela -
tions  Board  et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 159 U. S. App. D. C. 11, 486 F. 2d 
1271.

No. 73-1250. Tann  et  al . v . Humph reys , Admin -
istrator . C. A. 6th Cir. Certiorari denied. Reported 
below: 487 F. 2d 666.

No. 73-1277. Rando no  v . Sherif f  of  Clark  County . 
Sup. Ct. Nev. Certiorari denied. Reported below: 89 
Nev. 521, 515 P. 2d 1267.

No. 73-1317. Rochford  et  al . v . Confederati on  of  
Police  et  al . C. A. 7th Cir. Certiorari denied.
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No. 73-1324. Asso cia ted  General  Cont racto rs  of  
Mass achuset ts , Inc ., et  al . v . Altshuler  et  al . C. A. 
1st Cir. Certiorari denied. Reported below: 490 F. 2d 
9.

No. 73-1330. Glynn  v . Donne lly . C. A. 1st Cir. 
Certiorari denied. Reported below: 485 F. 2d 692.

No. 73-1336. Hardy  et  al . v . Ohio . Sup. Ct. Ohio. 
Certiorari denied. Reported below: 36 Ohio St. 2d 108, 
304 N. E. 2d 374.

No. 73-1344. May , Administ ratrix  v . Goldman  et  
al . Sup. Ct. Va. Certiorari denied.

No. 73-1345. Gabaldon  et  al . v . Unite d  Farm  Work -
ers  Organ izing  Committe e et  al . Ct. App. Cal., 5th 
App. Dist. Certiorari denied. Reported below: 35 Cal. 
App. 3d 757, 111 Cal. Rptr. 203.

No. 73-1350. Hillcr est  Pres byte rian  Church  of  
Seattle  v . Presb yte ry  of  Seattle , Inc ., et  al . Ct. App. 
Wash. Certiorari denied.

No. 73-1376. Speller s  et  ux . v . Steuart  Motor  Co., 
t /a Triangle  Motors . Ct. App. D. C. Certiorari 
denied.

No. 73-1381. Atkinson -Dauksch  Agenci es , Inc . v . 
John  Hancock  Mutual  Life  Insu rance  Co . C. A. 6th 
Cir. Certiorari denied. Reported below: 488 F. 2d 179.

No. 73-1382. Klem mer  v . Alaba ma . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 51 Ala. App. 
383, 286 So. 2d 58.

No. 73-5841. Reingo ld  v . Curtin  et  al . C. A. 2d 
Cir. Certiorari denied.

No. 73-5848. Rowlette  v . Unite d States . C. A. 
10th Cir. Certiorari denied.

536-272 0 - 75 - 63
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No. 73-5854. Monto ya  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 486 F. 2d 1351.

No. 73-5855. Will iams  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 487 F. 2d 210.

No. 73-5857. Hernandez -Padilla  v . United  State s . 
C. A. 9th Cir. Certiorari denied.

No. 73-5895. Hubbard  v . Illi nois . Sup. Ct. Ill. 
Certiorari denied. Reported below: 54 Ill. 2d 546, 301 
N. E. 2d 290.

No. 73-5973. Farnsw orth  v . Unite d  States . C. A. 
8th Cir. Certiorari denied.

No. 73-5989. Zogby  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied.

No. 73-5990. Walla ce  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied.

No. 73-5991. King  et  al . v . Unite d  States . C. A. 2d 
Cir. Certiorari denied.

No. 73-6008. Mc Gann  v . Unite d  States  Board  of  
Parole  et  al . C. A. 3d Cir. Certiorari denied.

No. 73-6012. Flet cher  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 487 F. 2d 22.

No. 73-6020. Mc Gann  et  al . v . Unite d  States  Board  
of  Parole . C. A. 3d Cir. Certiorari denied.

No. 73-6035. Knox  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 486 F. 2d 1399.

No. 73-6074. Gore  v . Leeke , Correc tions  Direc tor . 
Sup. Ct. S. C. Certiorari denied. Reported below: 261 
S. C. 308,199 S. E. 2d 755.

No. 73-6077. Stanley  v . Slayton , Penit enti ary  
Superi ntendent . C. A. 4th Cir. Certiorari denied. 
Reported below: 486 F. 2d 48.
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No. 73-6141. Zane , aka  Logan  et  al . v . United  
States . C. A. 5th Cir. Certiorari denied. Reported 
below: 489 F. 2d 269.

No. 73-6149. Sokyrnyk  v. Weinber ger , Secret ary  
of  Health , Educati on , and  Welfare . C. A. 6th Cir. 
Certiorari denied.

No. 73-6199. Cogwell  et  al . v . Unite d States . 
C. A. 7th Cir. Certiorari denied. Reported below: 486 
F. 2d 823.

No. 73-6226. Tate  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied.

No. 73-6227. Kenne dy  v . Gray , Correctional  Su -
per inte ndent . C. A. 6th Cir. Certiorari denied. Re-
ported below: 487 F. 2d 101.

No. 73-6233. Alf ord  v . Unite d  States  Civi l  Servic e  
Commis sion  et  al . C. A. 9th Cir. Certiorari denied.

No. 73-6320. John  v . Cass cles , Correctional  Su -
perin tendent . C. A. 2d Cir. Certiorari denied. Re-
ported below: 489 F. 2d 20.

No. 73-6322. Hamm  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 490 F. 2d 1407.

No. 73-6326. Barnard  et  al . v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 490 F. 2d 
907.

No. 73-6329. Morrison  v . Wainwright , Correc -
tions  Direc tor . C. A. 5th Cir. Certiorari denied.

No. 73-6330. Satt erf iel d  v . Wainw right , Correc -
tions  Director . C. A. 5th Cir. Certiorari denied. Re-
ported below: 489 F. 2d 1311.

No. 73-6331. Bunn  v . North  Caroli na . Ct. App. 
N. C. Certiorari denied. Reported below: 19 N. C. App. 
582, 199 S. E. 2d 487.
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No. 73-6334. Adams  v . South  Carolina . Sup. Ct. 
S. C. Certiorari denied. Reported below: 261 S. C. 517, 
201 S. E. 2d 129.

No. 73-6337. Watson  et  al . v . Connecticut . Sup. 
Ct. Conn. Certiorari denied.

No. 73-6338. Layton  v . Comm ittee  of  Bar  Exam -
iners  of  Califo rnia  State  Bar . Sup. Ct. Cal. Certio-
rari denied.

No. 73-6342. Cody  v . Indiana . Sup. Ct. Ind. Cer-
tiorari denied. Reported below:---- Ind.----- , 290 N. E. 
2d 38.

No. 73-6345. Daws on  v . Bacon , Judge . Ct. App. 
D. C. Certiorari denied.

No. 73-6347. Umbau gh  v . Hutto , Correc tions  Com -
mis sio ner . C. A. 8th Cir. Certiorari denied. Reported 
below: 486 F. 2d 904.

No. 73-6408. Tulip ano  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied.

No. 73-6477. Cozzolino  v . Tennessee . C. A. 6th 
Cir. Certiorari denied.

No. 73-819. Landy  et  al . v . Federal  Deposi t  In -
sur ance  Corp ., Receiver , et  al . C. A. 3d Cir. Certio-
rari denied. The  Chief  Justi ce , Mr . Justice  Douglas , 
and Mr . Just ice  White  would grant certiorari. Re-
ported below: 486 F. 2d 139.

No. 73-1323. General  Motors  Accep tance  Corp , et  
al . v. Eason  et  al . C. A. 7th Cir. Certiorari denied. 
The  Chief  Justi ce , Mr . Just ice  Douglas , and Mr . Jus -
tice  White  would grant certiorari. Mr . Justice  Powell  
took no part in the consideration or decision of this peti-
tion. Reported below: 490 F. 2d 654.
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No. 73-6354. Stickney , Executri x  v . E. R. Squibb  & 
Sons , Inc . Dist. Ct. App. Fla., 1st Dist. Certiorari 
denied. Reported below: 274 So. 2d 898.

No. 73-873. Halpe rin  v . Unit ed  States . C. A. 5th 
Cir. Certiorari denied. Mr . Justi ce  Douglas  would 
grant certiorari. Reported below: 483 F. 2d 1403.

No. 73-1088. Life  of  the  Land  et  al . v . Brinegar , 
Secreta ry  of  Transp ortation , et  al . C. A. 9th Cir. 
Certiorari denied. Mr . Justice  Douglas  would grant 
certiorari. Reported below: 485 F. 2d 460.

No. 73-1111. Quinault  Allottees  Assn , et  al . v . 
Unite d  States . Ct. Cl. Certiorari denied. Mr . Jus -
tice  Douglas  would grant certiorari. Reported below: 
202 Ct. Cl. 625,485 F. 2d 1391.

No. 73-1332. Chaney  v . Michi gan . Sup. Ct. Mich. 
Certiorari denied. Mr . Just ice  Douglas  would grant 
certiorari.

No. 73-1362. Westmins ter  Pres byte rian  Church  
of  Enid  et  al . v . Presb yte ry  of  Cimarron . Sup. Ct. 
Okla. Certiorari denied. Mr . Just ice  Douglas  would 
grant certiorari. Reported below: 515 P. 2d 211.

No. 73-6056. Turner  et  al . v . Haynes , Warden . 
C. A. 4th Cir. Certiorari denied. Mr . Justice  Douglas  
would grant certiorari. Reported below: 485 F. 2d 183.

No. 73-6360. Well man  et  ux . v . Pacer  Oil  Co. Sup. 
Ct. Mo. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 504 S. W. 2d 55.

No. 73-1104. Hoopa  Valley  Tribe  v . Short  et  al .; 
and

No. 73-1244. Unite d  States  v . Short  et  al . Ct. Cl. 
Motions of the following for leave to file briefs as amici 
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curiae in Nos. 73-1104 granted: Salt River Pima-Mari-
copa Indian Community of the Salt River Indian Res-
ervation, Arizona; National Tribal Chairmen’s Assn.; 
National Congress of American Indians; Colorado River 
Indian Tribes; Colville Confederated Tribes of Colville 
Indian Reservation, Washington; Assiniboine and Sioux 
Tribes of Fort Peck Indian Reservation, Montana, et al.; 
Fort Mojave Indian Tribes of Arizona, California, and 
Nevada, et al.; and Quinault Tribe of Indians of Quinault 
Reservation, Washington. Certiorari denied. Mr . Jus -
tice  Douglas  and Mr . Justice  Stewart  would grant 
certiorari. Reported below: 202 Ct. Cl. 870, 486 F. 2d 
561.

No. 73-1310. Board  of  Schoo l  Commis si oners  of  
Indianapolis  et  al . v . Gardner  et  al . C. A. 7th Cir. 
Motion of respondents for leave to proceed in forma 
pauperis granted. Certiorari denied.

No. 73-1338. Northcros s  et  al . v . Board  of  Educa -
tion  of  the  Memp his  City  Schools  et  al . C. A. 6th 
Cir. Certiorari denied. Mr . Justice  Marsh all  took no 
part in the consideration or decision of this petition. Re-
ported below: 489 F. 2d 15,18, and 19.

No. 73-1342. Silvestri  Corp . v . Marshall  Field  & 
Co. et  al . C. A. 7th Cir. Certiorari denied. Mr . Jus -
tice  Blackmun  took no part in the consideration or deci-
sion of this petition. Reported below: 487 F. 2d 1404.

No. 73-6106. Cannon  v . Smith , Correc tional  Su -
per intendent . C. A. 2d Cir. Certiorari denied. Mr . 
Justi ce  Dougla s , Mr . Just ice  Brennan , and Mr . Jus -
tice  Marsh all  would grant certiorari. Reported below: 
486 F. 2d 263.
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Rehearing Denied
No. 73-849. Tunnell  v . Unite d  Stat es , 415 U. S. 

948;
No. 73-1009. Hayden , Stone  Inc . et  al . v . Piant es  

et  al ., 415 U. S. 995;
No. 73-1154. Wolf  v . Wolf , 415 U. S. 958;
No. 73-6118. Keil  v . Glover , aka  Edgar , 415 U. S. 

959; and
No. 73-6186. Smilg us  v . Kimmel  et  al ., 415 U. S. 

993. Petitions for rehearing denied.
No. 72-637. Kennecott  Copp er  Corp . v . Fede ral  

Trade  Commis si on , ante, p. 909. Petition for rehearing 
denied. Mr . Justice  Douglas  took no part in the 
consideration or decision of this petition.

Apri l  25, 1974
Miscellaneous Order

No. A-986. Hill , Attor ney  Genera l  of  Texas  v . 
Stone  et  al . D. C. N. D. Tex. Application for partial 
stay, presented to Mr . Justi ce  Powe ll , and by him re-
ferred to the Court, granted. It is ordered that the judg-
ment be stayed to the extent that it prohibits the use of 
dual-box election procedure. Stay order is to remain in 
effect pending timely filing and disposition of an appeal 
in this Court. If the appeal is timely filed, this stay shall 
remain in effect pending issuance of judgment of this 
Court. The  Chief  Justi ce  took no part in the consid-
eration or decision of this application. Reported below: 
377 F. Supp. 1016.

Apr il  29, 1974
Dismissal Under Rule 60

No. 73-6430. Bekeny  v . Unite d  States . C. A. 2d 
Cir. Petition for writ of certiorari dismissed under Rule 
60 of the Rules of this Court.
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Affirmed on Appeal
No. 73-1077. Berry  Transport , Inc . v . Unite d  

States  et  al . Affirmed on appeal from D. C. Ore.

Appeals Dismissed
No. 73-1126. Wilson  et  ux . v . Department  of  Reve -

nue  of  Oregon . Appeal from Sup. Ct. Ore. dismissed 
for want of substantial federal question. Reported be-
low: 267 Ore. 103, 514 P. 2d 1334.

No. 73-6391. Scheff el  et  al . v. Washingt on . Ap-
peal from Sup. Ct. Wash, dismissed for want of substan-
tial federal question. Reported below: 82 Wash. 2d 872, 
514 P. 2d 1052.

No. 73-6404. Smith  v . Askins . Appeal from Ct. 
App. Okla, dismissed for want of substantial federal 
question.

No. 73-6054. Cole  et  al . v . Calif ornia . Appeal 
from Sup. Ct. Cal. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied.

No. 73-6313. Simp kins , dba  Cosmi c  Cultur al  Co. v. 
United  States . Appeal from Ct. Cl. dismissed for want 
of jurisdiction. Treating the papers whereon the appeal 
was taken as a petition for writ of certiorari, certiorari 
denied.

No. 73-6099. Ward  et  al . v . Nixon , Presi dent  of  
the  Unite d  States , et  al . Appeal from D. C. N. D. Ill. 
dismissed for want of jurisdiction.

No. 73-6459. Washi ngto n  et  al . v . White , Secre -
tary  of  State  of  Texas , et  al . Appeal from D. C. N. D. 
Tex. dismissed for want of appealable order.
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Certiorari Granted—Vacated and Remanded
No. 73-5694. Andrade -Gamiz  v . Immigration  and  

Naturalizati on  Servi ce . C. A. 9th Cir. Motion for 
leave to proceed in forma pauperis and certiorari granted. 
Judgment vacated and case remanded with directions to 
dismiss cause as moot.
Miscellaneous Orders

No. A-928. Ohmer t  v . Young  et  al . Sup. Ct. Cal. 
Application for stay presented to Mr . Justice  Stewart , 
and by him referred to the Court, denied.

No. A-1026. Belli  v . State  Bar  of  California . Sup. 
Ct. Cal. Application for stay of judgment, presented to 
Mr . Justi ce  Douglas , and by him referred to the Court, 
denied. The  Chief  Justice  took no part in the con-
sideration or decision of this application. Reported be-
low: 10 Cal. 3d 824, 519 P. 2d 575.

No. 27, Orig. Ohio  v . Kentucky , 410 U. S. 641, 414 
U. S. 989. Second motion of State of Ohio for recon-
sideration of order of March 5,1973, denied.

No. 36, Orig. Texas  v . Louisi ana . Motion of City of 
Port Arthur, Texas, for leave to intervene granted, and 
motion for a more definite statement denied. [For ear-
lier orders herein, see, e. g., ante, p. 903.]

No. 73-187. Kewan ee  Oil  Co . v . Bicron  Corp , et  
al . C. A. 6th Cir. [Certiorari granted, 414 U. S. 818.] 
Motion of SCM Corp, for leave to file supplemental brief 
as amicus curiae after argument denied.

No. 73-296. Huffman  et  al . v . Pursue , Ltd . Ap-
peal from D. C. N. D. Ohio. [Probable jurisdiction 
noted, 415 U. S. 974.] Motion of appellants for leave to 
utilize portions of record printed for use as an appendix 
to jurisdictional statement in preparing single appendix 
as required by Rule 17 of the Rules of this Court denied.
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No. 73-362. Morton , Secretar y  of  the  Interior , et  
al . v. Mancari  et  al . Appeal from D. C. N. M. [Prob-
able jurisdiction noted, 414 U. S. 1142.] Motion of Na-
tional Federation of Federal Employees for leave tc file 
a brief as amicus curiae denied.

No. 73-679. Wolf f , Warde n , et  al . v . Mc Donnel l . 
C. A. 8th Cir. [Certiorari granted, 414 U. S. 1156.] Mo-
tion of Ohio State University College of Law Clinical 
Programs for leave to file an untimely brief as amicus 
curiae denied.

No. 73-1148. De Coteau  v . Dis trict  County  Court  
for  the  Tenth  Judicial  Dist rict . Sup. Ct. S. D. The 
Solicitor General is invited to file a brief in this case ex-
pressing the views of the United States on or before 
May 14, 1974.

No. 73-5845. Jackson  v . Metropolitan  Edison  Co. 
C. A. 3d Cir. [Certiorari granted, 415 U. S. 912.] Mo-
tion of Legal Aid Foundation of Long Beach et al. for 
leave to file a brief as amici curiae granted.

No. 73-1294. Goldber g  v . Commis si oner  of  Inter -
nal  Revenue  et  al . Motion for leave to file petition for 
writ of mandamus denied.

Probable Jurisdiction Noted
No. 73-1406. Chapman  et  al . v . Meier , Secre tary  

of  State  of  North  Dakota . Appeal for D. C. N. D. 
Probable jurisdiction noted. Reported below: 372 F. 
Supp. 363 and 371.

No. 73-1055. Bowm an  Trans por tati on , Inc . v . Ar -
kansas -Best  Freight  Syste m , Inc ., et  al . ;

No. 73-1069. Johnso n  Motor  Lines , Inc . v . Arkan -
sas -Best  Frei ght  System , Inc ., et  al . ;
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No. 73-1070. Red  Ball  Motor  Freigh t , Inc . v . Ar -
kansas -Best  Freight  Syste m , Inc ., et  al .;

No. 73-1071. Lorch -Westway  Corp , et  al . v . Ar -
kansas -Best  Frei ght  Syste m , Inc ., et  al . ; and

No. 73-1072. Unite d  States  et  al . v . Arkansas -Best  
Freight  Syste m , Inc ., et  al . Appeals from D. C. W. D. 
Ark.

In No. 73-1055, probable jurisdiction is noted limited 
to Questions 2 and 4 presented by the jurisdictional state-
ment which read as follows:

“2. Can a Three-Judge District Court lawfully set aside 
and enjoin an order of the Interstate Commerce Commis-
sion granting an extension of a motor carrier certificate on 
the ground the Court does not agree with the order or 
may consider the evidence would warrant a different 
conclusion?

“4. Whether Commission order issued following exten-
sive hearings, involving a voluminous record, admittedly 
concluded within all time limitations and commission 
rules can be judicially determined to be so stale ‘as a mat-
ter of law’ to prohibit any required findings or further 
consideration. If so, when does such an administrative 
action reach that point?”

In No. 73-1069, probable jurisdiction is noted limited 
to Question 2 presented by the jurisdictional statement 
which reads as follows:

“2. Whether in reversing the Commission’s decision 
awarding certificates of public convenience and necessity 
the District Court employed erroneous standards of judi-
cial review and improperly substituted its judgment for 
that of the agency.”

In No. 73-1070, probable jurisdiction is noted limited 
to subsections (3) and (5) of the question presented by 
the jurisdictional statement which read as follows:

“Whether the three-judge court, in setting aside the 
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administrative agency decision, abdicated or abandoned 
its judicial function by

“(3) failing to give independent judicial consideration 
and review to the separate grants of authority to the in-
tervening defendant motor carriers;

“(5) rejecting Supreme Court precedent limiting the 
Court’s scope of review and thereby substituting its judg-
ment for that of the agency charged with the respon-
sibility therefor.”

In No. 73-1071, probable jurisdiction is noted limited to 
Question 2 presented by the jurisdictional statement 
which reads as follows:

“2. Whether the Three-Judge District Court improp-
erly adopted a novel and unwarranted concept of de novo 
review of Commission decisions and changed the statu-
tory relationship between hearing examiners and their 
agency with respect to recommended and final decisions.”

In No. 73-1072, probable jurisdiction noted. Cases are 
consolidated and a total of one and one-half hours allotted 
for oral argument. Reported below: 364 F. Supp. 1239.

No. 73-1210. Interstate  Commerc e  Comm iss ion  v . 
Oregon  Pacific  Industri es , Inc ., et  al . Appeal from 
D. C. Ore. Motion of Western Railroad Traffic Assn, 
for leave to file a brief as amicus curiae granted. Prob-
able jurisdiction noted. Reported below: 365 F. Supp. 
609.

Certiorari Granted
No. 73-1290. United  State s v . ITT Contin ental  

Baking  Co . C. A. 10th Cir. Certiorari granted. Re-
ported below: 485 F. 2d 16.

No. 73-765. Internat ional  Ladies ’ Garment  
Workers ’ Union , Upper  South  Departme nt , AFL- 
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CIO v. Quality  Manuf acturin g  Co . et  al . C. A. 4th 
Cir. Certiorari granted and case set for oral argument 
with No. 73-1363, immediately infra. Reported below: 
481 F. 2d 1018.

No. 73-1363. National  Labor  Relati ons  Board  v . J. 
Weing arten , Inc . C. A. 5th Cir. Certiorari granted 
and case set for oral argument with No. 73-765, immedi-
ately supra. Reported below: 485 F. 2d 1135.

No. 73-1377. Train , Admini strator , Environ -
ment al  Protecti on  Agency  v . City  of  New  York  et  
al . C. A. D. C. Cir.; and

No. 73-1378. Train , Admini strator , Environ -
ment al  Protect ion  Agency  v . Campai gn  Clean  
Water , Inc . C. A. 4th Cir. Certiorari granted, cases 
consolidated, and a total of one hour allotted for oral 
argument. Reported below: No. 73-1377, 161 U. S. App. 
D. C. 114, 494 F. 2d 1033; No. 73-1378, 489 F. 2d 492.

Certiorari Denied. (See also Nos. 73-6054 and 73-6313.)
No. 73-989. De Met  v . United  Stat es . C. A. 7th 

Cir. Certiorari denied. Reported below: 486 F. 2d 816.

No. 73-1038. Appa lachi an  Power  Co . et  al . v . En -
vironmental  Protect ion  Agency . C. A. D. C. Cir. 
Certiorari denied. Reported below: 158 U. S. App. D. C. 
360, 486 F. 2d 427.

No. 73-1113. Chicot  Land  Co ., Inc . v . Kelly  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 485 
F. 2d 520 and 486 F. 2d 1403.

No. 73-1134. PBW Stock  Excha nge , Inc ., et  al . v . 
Securi ties  and  Exchange  Commiss ion . C. A. 3d Cir. 
Certiorari denied. Reported below: 485 F. 2d 718.
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No. 73-1156. Evangeli ne  Parish  School  Board  
et  al . v. Unite d Stat es . C. A. 5th Cir. Certiorari 
denied. Reported below: 484 F. 2d 649.

No. 73-1186. Moxey  v . Seel y  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 485 F. 2d 680.

No. 73-1193. Considi ne  v . Unite d  State s . C. A. 
9th Cir. Certiorari denied.

No. 73-1197. Flanders  v . Unite d Stat es . C. A. 
5th Cir. Certiorari denied. Reported below: 488 F. 2d 
551.

No. 73-1207. Berkley , dba  Berkley  Ass ociates  v . 
Unite d  State s . C. A. 9th Cir. Certiorari denied.

No. 73-1214. Buxton  v . United  Stat es . C. A. 
D. C. Cir. Certiorari denied.

No. 73-1225. Nation al  Maritime  Union  of  Amer -
ica , AFL-CIO v. National  Labor  Relatio ns  Board  
et  al . C. A. 2d Cir. Certiorari denied. Reported be-
low: 486 F. 2d 907.

No. 73-1357. Cooke  County  Electric  Cooperati ve  
Assn . v . Town  of  Linds ay . Sup. Ct. Tex. Certiorari 
denied. Reported below: 502 S. W. 2d 117.

No. 73-1358. Pacifi c  Handy  Cutte r , Inc ., et  al . v . 
City  of  South  El  Monte  et  al . Ct. App. Cal., 2d App. 
Dist. Certiorari denied.

No. 73-1368. National  Cash  Regis ter  Co . v . NCR 
Empl oyees " Indepe ndent  Union  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 489 F. 2d 716.

No. 73-5787. Bustamante -Gamez  et  al . v . Unite d  
Stat es . C. A. 9th Cir. Certiorari denied. Reported 
below: 488 F. 2d 4.
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No. 73-5859. Valdivieso  et  al . v . Unite d  State s . 
C. A. 5th Cir. Certiorari denied. Reported below: 486 
F. 2d 545.

No. 73-5873. West  v . Unite d Stat es . C. A. 6th 
Cir. Certiorari denied. Reported below: 486 F. 2d 
1404.

No. 73-5876. Lufki ns  v . United  State s . C. A. 8th 
Cir. Certiorari denied. Reported below: 471 F. 2d 656.

No. 73-5877. Holl and , aka  Taylor  v . Unite d  States . 
C. A. 3d Cir. Certiorari denied. Reported below: 487 
F. 2d 1395.

No. 73-5896. Tulip ano  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 487 F. 2d 1404.

No. 73-5909. Stern  v . Unite d  State s . C. A. 7th 
Cir. Certiorari denied. Reported below: 487 F. 2d 1404.

No. 73-5914. Carter  v . Unite d  State s . C. A. 3d 
Cir. Certiorari denied.

No. 73-5916. Young  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 485 F. 2d 292.

No. 73-5923. Tyers  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 487 F. 2d 828.

No. 73-5963. Jones  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied.

No. 73-6027. Rogers  v . Unit ed  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 485 F. 2d 688.

No. 73-6040. Walker  v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 451F. 2d 1325.

No. 73-6043. Kelley  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied.
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No. 73-6045. Mackay  v . United  Stat es . C. A. 10th 
Cir. Certiorari denied. Reported below: 491 F. 2d 616.

No. 73-6055. Cole  et  al . v . Calif ornia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied.

No. 73-6070. Watkins  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 487 F. 2d 
1393.

No. 73-6076. William s  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 486 F. 2d 1402.

No. 73-6089. Camp anella  v . Unit ed  States . C. A. 
9th Cir. Certiorari denied.

No. 73-6100. Wilson  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 487 F. 2d 510.

No. 73-6103. Ruth  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 491 F. 2d 752.

No. 73-6145. Morgan  v . Calif ornia  Perso nnel  
Board  (Santa  Barbara  County  Welf are  Depar tment , 
Real  Party  in  Interest ) . Ct. App. Cal., 2d App. Dist. 
Certiorari denied.

No. 73-6148. Phil lip s v . Virginia . Sup. Ct. Va. 
Certiorari denied.

No. 73-6169. Cain  v . Britton , Warden . C. A. 10th 
Cir. Certiorari denied.

No. 73-6183. Brooks  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 487 F. 2d 1398.

No. 73-6218. Cain  v . U. S. Board  of  Parole  et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 486 
F. 2d 1406.

No. 73-6321. Green  v . Calif ornia . Ct. App. Cal., 
1st App. Dist. Certiorari denied.
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No. 73-6367. Carter  v . Calif ornia . Ct. App. Cal., 
4th App. Dist. Certiorari denied.

No. 73-6370. Pfei fer  v . Bell  & Howell  Co . C. A. 
7th Cir. Certiorari denied.

No. 73-6371. Edgerton  v . Lew is , Institut ion  Su -
perinten dent . C. A. 4th Cir. Certiorari denied.

No. 73-6372. Mc Kinney  v . Wainwright , Correc -
ti ons  Director . C. A. 5th Cir. Certiorari denied. Re-
ported below: 488 F. 2d 28.

No. 73-6376. Brown  v . Mis souri . Sup. Ct. Mo. 
Certiorari denied. Reported below: 502 S. W. 2d 295.

No. 73-6378. Grif fit h  v . Nebraska . Sup. Ct. Neb. 
Certiorari denied. Reported below: 191 Neb. 39, 213 
N. W. 2d 735.

No. 73-6382. Davis  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 33 N. Y. 2d 221, 
306 N.E. 2d 787.

No. 73-6383. Dedmon  v . Gunn , Warden . C. A. 9th 
Cir. Certiorari denied.

No. 73-6384. Terr y v . Gray , Warden . C. A. 7th 
Cir. Certiorari denied. Reported below: 487 F. 2d 1404.

No. 73-6387. Hill  v . Michi gan  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 488 F. 2d 609.

No. 73-6390. Tressl er  v . Mis sou ri . Sup. Ct. Mo. 
Certiorari denied. Reported below: 503 S. W. 2d 13.

No. 73-6392. William s  v . Gunn , Warde n . Sup. Ct. 
Cal. Certiorari denied.

No. 73-6393. Brown  v . Ohio . Ct. App. Ohio, Cuya-
hoga County. Certiorari denied.

536-272 0 - 75 - 64
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No. 73-6395. Terr y  v . Gray , Warden . C. A. 7th Cir. 
Certiorari denied. Reported below: 487 F. 2d 1405.

No. 73-6396. F.R.W. v. Wiscons in . Sup. Ct. Wis. 
Certiorari denied. Reported below: 61 Wis. 2d 193, 212 
N. W. 2d 130.

No. 73-6401. Carbone  v . Vukcevi ch , Prison  Su -
per inte ndent . C. A. 3d Cir. Certiorari denied.

No. 73-550. Texas gulf  Inc . v . Federal  Powe r  Com -
missi on  ;

No. 73-867. Louisi ana  Power  & Light  Co . v . Fed -
eral  Powe r  Comm is si on ;

No. 73-868. Louis iana  Gas  Servic e Co . v . Federal  
Powe r  Commis sion ;

No. 73-871. Exxon  Corp , et  al . v . Federa l  Power  
Comm iss ion  ;

No. 73-872. Louis iana  et  al . v . Federal  Power  
Comm is si on ; and

No. 73-874. New  Orleans  Public  Service , Inc . v . 
Federa l  Powe r  Commiss ion . C. A. 5th Cir. Certiorari 
denied. Mr . Justice  Powell  took no part in the con-
sideration or decision of these petitions. Reported be-
low: 483 F. 2d 623 and 1404.

No. 73-1179. Envir onmen tal  Defe nse  Fund , Inc ., 
et  al . v. Stamm , Commiss ioner , Bureau  of  Reclama -
tion , et  al . C. A. 9th Cir. Certiorari denied. Mr . Jus -
tice  Douglas  would grant certiorari. Reported below: 
487 F. 2d 814.

No. 73-5870. Weldon  v . Unite d  States . C. A. D. C. 
Cir. Certiorari denied. Mr . Justi ce  Douglas  would 
grant certiorari.

No. 73-6158. Gray  v . Louis iana . Sup. Ct. La. Cer-
tiorari denied. Mr . Justi ce  Douglas  would grant certio-
rari. Reported below: 285 So. 2d 199.
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No. 73-6325. King  v . Maryla nd . Ct. App. Md. 
Certiorari denied. Mr . Justi ce  Dougla s would grant 
certiorari. Reported below: 270 Md. 76, 310 A. 2d 803.

No. 73-6373. Fields  v . New  Jers ey . Super. Ct. N. J. 
Certiorari denied. Mr . Justi ce  Douglas  would grant 
certiorari.

No. 73-1271. Cowan , Penit enti ary  Supe rint end -
ent  v. Oliver . C. A. 6th Cir. Motion of respondent 
for leave to proceed in forma pauperis granted. Certio-
rari denied. Mr . Justice  Blackmun  would grant certio-
rari. Reported below: 487 F. 2d 895.

No. 73-1372. Kentner  v . Seaboard  Coast  Line  Rail -
road  Co. et  al . Dist. Ct. App. Fla., 2d Dist. Certiorari 
denied. Mr . Justi ce  Douglas  would grant certiorari. 
Mr . Justi ce  Powell  took no part in the consideration or 
decision of this petition. Reported below: 278 So. 2d 
637.

No. 73-6388. Mc Donal d  v . Tenness ee  et  al . C. A. 
6th Cir. Motion to amend petition granted. Certiorari 
denied.

Rehearing Denied
No. 73-924. Shelton  v . United  Stat es , 415 U. S. 

976;
No. 73-1139. Franks  v . Wils on , Judge , et  al ., 415 

U. S. 986;
No. 73-5959. Fletcher  v . United  States , 415 U. S. 

981;
No. 73-6156. Olse n  v . Unite d  Stat es , 415 U. S. 993; 

and
No. 73-6248. Wallace  v . Hoffman  et  al ., ante, p. 

908. Petitions for rehearing denied.
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A ffirmed on Appeal
No. 73-90. Shelton  v . Equal  Employm ent  Oppor -

tunity  Commis sion  et  al . Affirmed on appeal from 
D. C. W. D. Wash. Reported below: 357 F. Supp. 3.

No. 73-865. Morgan  Drive  Away , Inc . v . Unite d  
State s  et  al . Affirmed on appeal from D. C. N. D. Okla.

No. 73-1273. Florida  Texas  Freight , Inc . v . United  
States  et  al . Affirmed on appeal from D. C. S. D. Fla. 
Reported below: 373 F. Supp. 479.

Appeals Dismissed
No. 72-1173. International  Busines s Machines  

Corp . v . Unite d  Stat es . Appeal from D. C. S. D. N. Y. 
dismissed for want of jurisdiction. Mr . Just ice  Douglas  
would postpone jurisdiction to a hearing of case on the 
merits. Mr . Justi ce  Blackmun  and Mr . Justice  
Powe ll  took no part in the consideration or decision of 
this case.

No. 73-1066. Cravath , Swaine  & Moore  v . Unite d  
States . Appeal from D. C. S. D. N. Y. dismissed for 
want of jurisdiction. Treating the papers whereon the 
appeal was taken as a petition for writ of certiorari, certio-
rari denied. Motion to treat jurisdictional statement 
as a motion for leave to file petition for writ of mandamus 
and/or certiorari denied. Mr . Justi ce  Blackmu n  and 
Mr . Justice  Powell  took no part in the consideration or 
decision of this case and motion.

No. 73-1130. Lilly  v . Lilly . Appeal from Sup. Ct. 
Va. dismissed for want of substantial federal question.

No. 73-1419. Stuart  v . Stuart . Appeal from Ct. 
App. Cal., 1st App. Dist., dismissed for want of substan-
tial federal question.
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No. 73-6182. Johnso n  v . Maryland . Appeal from 
Ct. Sp. App. Md. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Mr . Jus -
tice  Douglas  would note probable jurisdiction and set 
case for oral argument.

No. 73-6207. Pope  v . Nebras ka . Appeal from Sup. 
Ct. Neb. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Mr . Justice  Doug -
las  would dismiss appeal for want of jurisdiction, treat 
the papers submitted as a petition for writ of certiorari, 
and set case for oral argument on issue of double jeopardy- 
in light of the dissents in which he joined in Bartkus v. 
Illinois, 359 U. S. 121,150,164. Mr . Justi ce  Blackmun  
took no part in the consideration or decision of this case. 
Reported below: 190 Neb. 689, 211 N. W. 2d 923.

Vacated and Remanded on Appeal
No. 72-1617. Civi l  Service  Commis sion  of  New - 

York  et  al . v. Snead ; and
No. 72-1691. Department  of  Social  Servic es  of  the  

City  of  New  York  et  al . v . Snead . Appeals from D. C. 
S. D. N. Y. Judgment vacated and cases remanded for 
further consideration in light of Arnett v. Kennedy, ante, 
p. 134. Reported below: 355 F. Supp. 764.

No. 73-208. Collins  et  al . v . Wils on , Governor  of  
New  York , et  al . Appeal from Ct. App. N. Y. Judg-
ment vacated and case remanded for further considera-
tion in light of Arnett v. Kennedy, ante, p. 134. Reported 
below: 32 N. Y. 2d 788, 298 N. E. 2d 681.

No. 73-219. Sanford  et  al . v . Wilson , Governor  of  
New  York , et  al . Appeal from Ct. App. N. Y. Judg-
ment vacated and case remanded for further considera-
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tion in light of Arnett v. Kennedy, ante, p. 134. Reported 
below: 32 N. Y. 2d 788, 298 N. E. 2d 681.

Miscellaneous Orders
No. A-925. In  re  M. A. C. Application for release 

pending trial in Superior Court of the District of Colum-
bia presented to Mr . Justi ce  Douglas , and by him re-
ferred to the Court, denied.

No. A-987. Walden  v . Mc Lucas , Under  Secre tary  
of  the  Air  Force , et  al . Reapplication for injunction 
pending appeal to the United States Court of Appeals for 
the Ninth Circuit presented to Mr . Just ice  Dougla s , and 
by him referred to the Court, denied.

No. A-1058. Buck  et  al . v . Impeac h  Nixon  Commit -
tee  et  al . Application for stay of mandate of the United 
States Court of Appeals for the Seventh Circuit pre-
sented to The  Chief  Justic e , and by him referred to 
the Court, granted. Motion to vacate stay heretofore 
granted by The  Chief  Just ice  denied. Mr . Justi ce  
Brennan , Mr . Justi ce  Stewart , Mr . Just ice  Mar -
sha ll , and Mr . Justice  Powell  would discontinue the 
stay.

No. A-1065. Local  391, Interna tional  Brother -
hood  of  Teams ters , Chauff eurs , Warehousem en  & 
Help ers  of  Amer ica  et  al . v . Pilot  Frei ght  Carriers , 
Inc . Application for stay of mandate of the United 
States Court of Appeals for the Fourth Circuit presented 
to The  Chief  Justice , and by him referred to the Court, 
denied.

No. D-ll. In  re  Disb arment  of  Hartzog . It having 
been reported to the Court that Benjamin Gerard Hart-
zog has been disbarred from the practice of law in all of 
the courts of the District of Columbia, and this Court by 
order of October 23, 1973 [414 U. S. 971], having sus-
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pended the said Benjamin Gerard Hartzog from the prac-
tice of law in this Court and directed that a rule issue 
requiring him to show cause why he should not be 
disbarred;

And it appearing that the rule was duly issued and 
served upon the respondent, who has filed a return; now, 
upon consideration of the rule to show cause and return 
aforesaid;

It is ordered that the said Benjamin Gerard Hartzog be, 
and he is hereby, disbarred from the practice of law in this 
Court and that his name be stricken from the roll of at-
torneys admitted to practice before the Bar of this Court.

No. 73-203. Eisen  v . Carli sl e & Jacqu elin  et  al . 
C. A. 2d Cir. [Certiorari granted, 414 U. S. 908.] Mo-
tion of petitioner for leave to file supplemental brief af-
ter argument granted.

No. 73-671. Mayer  Paving  & Asphal t  Co. et  al . v . 
Genera l  Dynamics  Corp , et  al ., 414 U. S. 1146. Re-
spondents are requested to file response to motion for 
leave to file petition for rehearing within 30 days.

No. 73-831. Warden , Lewis burg  Peni ten tia ry  v . 
Marrer o . C. A. 3d Cir. [Certiorari granted, 414 U. S. 
1128.] Motion of respondent for appointment of coun-
sel nunc pro tunc granted. It is ordered that John J. 
Witmeyer HI, Esquire, of New York, New York, be, and 
he is hereby, appointed to serve as counsel for respondent 
in this case.

No. 73-5845. Jackson  v . Metr opol itan  Edison  Co . 
C. A. 3d Cir. [Certiorari granted, 415 U. S. 913.] Mo-
tion of National Consumer Law Center for leave to file 
a brief as amicus curiae granted.

No. 72-1662. International  Busines s Machines  
Corp . v . Edelstei n , Chief  Judge , U. S. Dis trict  Court , 
et  al . C. A. 2d Cir. Motion for leave to file petition for 
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writ of certiorari denied. Mr . Justi ce  Blackmun  and 
Mr . Just ice  Powell  took no part in the consideration or 
decision of this motion. Reported below: See 471 F. 2d 
507 and 480 F. 2d 293.

No. 73-6534. Black  v . Attorney  General  of  the  
Unite d  State s  et  al . Motion for leave to file petition 
for writ of habeas corpus denied.

No. 73-6304. Hoff man  et  al . v . United  State s  Dis -
trict  Court  for  the  Northern  Distr ict  of  Texas  et  
al .; and

No. 73-6416. Brady  v . Niels en , U. S. Distr ict  Judge  
(State  Bar  of  Califor nia  et  al ., Real  Parties  in  In -
terest ). Motions for leave to file petitions for writs of 
mandamus denied.

No. 72-1661. International  Busines s Machines  
Corp . v . Unite d  States  et  al . Motion for leave to file 
petition for writ of mandamus and/or prohibition and/or 
certiorari denied. Mr . Just ice  Blackmu n and Mr . 
Justice  Powell  took no part in the consideration or 
decision of this motion. Reported below: 471 F. 2d 507 
and 480 F. 2d 293.

No. 73-1064. Internat ional  Busines s Machines  
Corp . v . United  State s  et  al . Motion for leave to file 
petition for writ of mandamus and other relief denied. 
Mr . Justice  Blackmun  and Mr . Justice  Powell  took 
no part in the consideration or decision of this motion.

No. 73-6296. Theriault  v . Unite d  State s  Court  of  
Appeals  for  the  Seventh  Circui t  et  al . Motion for 
leave to file petition for writ of mandamus and/or pro-
hibition denied.

Probable Jurisdiction Noted
No. 73-1046. Weinbe rger , Secreta ry  of  Hea lth , 

Educati on , and Welf are  v . Diaz  et  al . Appeal from
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D. C. S. D. Fla. Motion of appellees for leave to proceed 
in forma pauperis granted. Probable jurisdiction noted. 
Reported below: 361 F. Supp. 1.

Certiorari Granted
No. 73-1256. Connell  Constr uctio n Co ., Inc . v . 

Plumbers  & Steamfi tters  Local  Union  No . 100, 
Unit ed  Ass ociati on  of  Journey men  & Appr entices  of  
the  Plumb ing  & Pipe fit ting  Industry  of  the  United  
State s  and  Canad a , AFL-CIO. C. A. 5th Cir. Certio-
rari granted. Reported below: 483 F. 2d 1154.

No. 73-1313. International  Telepho ne  & Tele -
graph  Corp ., Communicati ons  Equipmen t  & Systems  
Divis ion  v . Local  134, International  Brotherhoo d  of  
Electrical  Workers , AFL-CIO, et  al . C. A. 7th Cir. 
Certiorari granted. Reported below: 486 F. 2d 863.

No. 73-1162. Unite d  States  v . Wil son  et  al . C. A. 
2d Cir. Motion of respondents for leave to proceed in 
forma pauperis and certiorari granted. Reported below: 
488 F. 2d 1231.

No. 73-1288. Alfr ed  Dunhill  of  Londo n , Inc . v . 
Republic  of  Cuba  et  al . C. A. 2d Cir. Certiorari 
granted. Counsel in this case are directed to brief and 
argue the following questions:

1. Can statements by counsel for the Republic of Cuba, 
that petitioner’s unjust enrichment counterclaim would 
not be honored, constitute an act of state?

2. If so, is an exception to the act of state doctrine 
created, under First National City Bank v. Banco Na-
tional de Cuba, 406 U. S. 759 (1972), where petitioner’s 
counterclaim does not exceed the net balance owed to 
Cuba on its claims by petitioner’s codefendants, and 
where all claims and counterclaims arise out of the sub-
ject matter in litigation in this case?

Reported below: 485 F. 2d 1355.
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No. 73-6038. Drope  v . Mis souri . Ct. App. Mo., St. 
Louis Dist. Motion for leave to proceed in forma pau-
peris and certiorari granted. Reported below: 498 S. W. 
2d 838.

Certiorari Denied. (See also Nos. 73-1066, 73-6182, 
and 73-6207, supra.)

No. 73-221. Robinson  v . Board  of  Regents  of  East -
ern  Kentucky  Univers ity  et  al . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 475 F. 2d 707.

No. 73-701. National  Labor  Relations  Board  v . 
Wichita  Eagle  & Beacon  Publis hing  Co ., Inc ., et  al . ; 
and

No. 73-708. The  News pap er  Guild  v . Wichita  
Eagle  & Beacon  Publis hing  Co ., Inc . C. A. 10th 
Cir. Certiorari denied. Reported below: 480 F. 2d 52.

No. 73-817. Gambino  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 483 F. 2d 1399.

No. 73-905. Talbert  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 485 F. 2d 684.

No. 73-925. Alli son  et  al . v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Reported below: 487 F. 2d 
339.

No. 73-1033. Voyager  1000 et  al . v . Civi l  Aeronau -
tics  Board . C. A. 7th Cir. Certiorari denied. Re-
ported below: 489 F. 2d 792.

No. 73-1054. Raymond  et  al . v . Unite d States . 
C. A. 7th Cir. Certiorari denied. Reported below: 487 
F. 2d 1404.

No. 73-1090. Nelso n  v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 485 F. 2d 686.
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No. 73-1145. Techni cal  Devel opme nt  Corp , et  al . 
v. Unite d Stat es . Ct. Cl. Certiorari denied. Re-
ported below: 202 Ct. Cl. 237.

No. 73-1149. JOSSEFIDES ET AL. V. UNITED STATES. 

C. A. 5th Cir. Certiorari denied. Reported below: 486 
F. 2d 1401.

No. 73-1150. Weedon  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Reported below: 501 S. W. 2d 
336.

No. 73-1163. Walls  v . Unit ed  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 486 F. 2d 
1405.

No. 73-1165. Fried  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 486 F. 2d 201.

No. 73-1177. Henderson , Warden  v . Recasne r . 
C. A. 5th Cir. Certiorari denied. Reported below: 486 
F. 2d 1403.

No. 73-1181. Davis  v . Virginia . Sup. Ct. Va. Cer-
tiorari denied.

No. 73-1187. Parkman  v . Unite d Stat es . C. A. 
5th Cir. Certiorari denied. Reported below: 488 F. 2d 
1392.

No. 73-1189. Churc h  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 490 F. 2d 353.

No. 73-1216. Walden  et  vir  v . Unite d States . 
C. A. 4th Cir. Certiorari denied. Reported below: 490 
F. 2d 372.

No. 73-1254. United  States  Steel  Corp , et  al . v . 
National  Labor  Relati ons  Board  et  al . C. A. D. C. 
Cir. Certiorari denied.
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No. 73-1303. Rosenth al  et  ux . v . Commis sioner  
of  Internal  Revenue . C. A. 9th Cir. Certiorari 
denied.

No. 73-1307. Rangel  et  al . v . United  Stat es . C. A. 
5th Cir. Certiorari denied. Reported below: 488 F. 
2d 871.

No. 73-1318. Stanley  v . Unite d  Stat es . C. A. 4th 
Cir. Certiorari denied. Reported below: 487 F. 2d 
1399.

No. 73-1319. Villa  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied.

No. 73-1325. Montel lo  et  al . v . Unite d  Stat es . 
C. A. 2d Cir. Certiorari denied.

No. 73-1327. Hamil ton  v . Unite d  States . C. A. 
9th Cir. Certiorari denied.

No. 73-1340. Gerst enslage r  Co . v . National  Labor  
Relati ons  Board . C. A. 6th Cir. Certiorari denied. 
Reported below: 487 F. 2d 1332.

No. 73-1341. Di Vosta  Rentals , Inc . v . Lee  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 488 
F. 2d 674.

No. 73-1343. Brobeck  v . Unite d Stat es  et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 491 
F. 2d 751.

No. 73-1352. Walden  et  ux . v . Small  Busines s  Ad -
mini strat ion . C. A. 9th Cir. Certiorari denied.

No. 73-1354. Busines s Roundtable  v . Consu mers  
Union  of  United  States , Inc ., et  al . Temp. Emerg. 
Ct. App. Certiorari denied. Reported below: 491 F. 
2d 1396.
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No. 73-1359. Henry  I. Siege l  Co ., Inc . v . 'Nkti oxkl  
Labor  Relations  Board . C. A. 6th Cir. Certiorari 
denied. Reported below: 487 F. 2d 518.

No. 73-1388. Mead  et  al . v . Horvitz  Publish ing  
Co. et  al . Ct. App. Ohio, Lorain County. Certiorari 
denied.

No. 73-1389. Tradew ell  v . Washi ngton . Ct. App. 
Wash. Certiorari denied. Reported below: 9 Wash. 
App. 821, 515 P. 2d 172.

No. 73-1401. Becker  et  al . v . Levitt , Comptr oll er  
of  New  York , et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 489 F. 2d 1087.

No. 73-1408. Board  of  Education  of  Aurora  Pub -
lic  Schoo l  Distr ict  No . 131 of  Kane  County , Illino is , 
et  al . v. Aurora  Educati on  Associ ation  East  et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 490 
F. 2d 431.

No. 73-1411. Paderew ski  Found atio n , Inc ., et  al . 
v. Suski  et  al . App. Div.,* Sup. Ct. N. Y., 1st Jud. Dept. 
Certiorari denied. Reported below: 40 App. Div. 2d 
663, 336 N. Y. S. 2d 994.

No. 73-1421. Smith  v . Illinois  Centra l  Railro ad  
Co. et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 486 F. 2d 943.

No. 73-1426. Unite d  Trans port atio n  Union  et  al . 
v. Southern  Pacif ic  Transp ortation  Co . C. A. 9th 
Cir. Certiorari denied. Reported below: 491 F. 2d 830.

No. 73-1434. Cary  v . Florida . Dist. Ct. App. Fla., 
1st Dist. Certiorari denied. Reported below: 269 So. 
2d 374.
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No. 73-1438. Solitron  Devic es , Inc . v . Island  Ter -
ritory  of  Curacao . C. A. 2d Cir. Certiorari denied. 
Reported below: 489 F. 2d 1313.

No. 73-1453. Ad Hoc  Commi tte e on  Judicial  Ad -
mi nist rati on  et  al . v. Massac husetts  et  al . C. A. 
1st Cir. Certiorari denied. Reported below: 488 F. 2d 
1241.

No. 73-1467. America n  Basket ball  Assn . v . AMF 
Voit , Inc ., et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 487 F. 2d 1393.

No. 73-1479. Jeff ress  v . Kramer  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 490 F. 2d 611.

No. 73-1489. Charm  Promoti ons , Ltd . v . Travele rs  
Indemnity  Co . C. A. 7th Cir. Certiorari denied. Re-
ported below: 489 F. 2d 1092.

No. 73-1505. Ballenger  et  al . v . Mobil  Oil  Corp . 
C. A. 5th Cir. Certiorari denied. Reported below: 488 
F. 2d 707.

No. 73-1506. Harlan  #4 Coal  Co . v . Nation al  Labor  
Relations  Board . C. A. 6th Cir. Certiorari denied. 
Reported below: 490 F. 2d 117.

No. 73-1519. Crosby  & Co., Inc . v . Compa gnie  Na -
tionale  Air  Franc e , aka  Air  Franc e . App. Div., Sup. 
Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported 
below: 42 App. Div. 2d 1050, 348 N. Y. S. 2d 957.

No. 73-5732. Shriver  v . Unite d  States ; and
No. 73-5893. Marx  v . Unit ed  States . C. A. 10th 

Cir. Certiorari denied. Reported below: 485 F. 2d 1179.

No. 73-5789. Mc Gonagle  v . Unite d States ; and
No. 73-5996. Ferreira  v . Unite d  States . C. A. 1st 

Cir. Certiorari denied.
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No. 73-5807. Ogden  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 484 F. 2d 1274.

No. 73-5889. Banks  et  al . v . United  Stat es . C. A. 
5th Cir. Certiorari denied. Reported below: 485 F. 2d 
545.

No. 73-5918. Westbrook  v . Unite d  Stat es . C. A. 
4th Cir. Certiorari denied. Reported below: 486 F. 2d 
1399.

No. 73-5948. Da  Silva  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 486 F. 2d 1363.

No. 73-5960. Hargraves  v . Unite d  States . C. A. 
4th Cir. Certiorari denied.

No. 73-5970. Ogden  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 485 F. 2d 536.

No. 73-5995. Sharpe  et  al . v . United  States . C. A. 
4th Cir. Certiorari denied. Reported below: 487 F. 2d 
1399.

No. 73-6005. Carter  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied.

No. 73-6017. Cavena ugh  v . Unite d  States . C. A. 
9th Cir. Certiorari denied.

No. 73-6018. Gomez  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied.

No. 73-6021. Tyler  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 487 F. 2d 
1405.

No. 73-6023. Kopacs i v . Unit ed  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 488 F. 2d 900.

No. 73-6037. Brown  v . Unite d  States . C. A. D. C. 
Cir. Certiorari denied. Reported below: 159 U. S. App. 
D. C. 55,486 F. 2d 1315.
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No. 73-6041. Mercer  v . Winston . Sup. Ct. Va. 
Certiorari denied. Reported below: 214 Va. 281,199 S. E. 
2d 724.

No. 73-6052. Torres  v . Calif ornia  et  al . C. A. 9th 
Cir. Certiorari denied.

No. 73-6059. Rals ton  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 73-6062. Schwa rtz  v . United  States . C. A. 
2d Cir. Certiorari denied. Reported below: 487 F. 2d 
1393.

No. 73-6088. Inman  v . United  State s . C. A. 4th 
Cir. Certiorari denied. Reported below: 483 F. 2d 738.

No. 73-6093. Navarette  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied.

No. 73-6096. Colwel l  v . United  Stat es . C. A. 2d 
Cir. Certiorari denied. Reported below: 487 F. 2d 1393.

No. 73-6107. Griggs  v . Unit ed  Stat es . Ct. Cl. Cer-
tiorari denied.

No. 73-6108. Stocker , aka  Lance  v . United  Stat es . 
C. A. 3d Cir. Certiorari denied. Reported below: 491 
F. 2d 751.

No. 73-6114. Huffm an  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 490 F. 2d 412.

No. 73-6121. Reynolds  v . Unite d  Stat es . C. A. 6th 
Cir. Certiorari denied. Reported below: 489 F. 2d 4.

No. 73-6126. Eckley  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 487 F. 2d 1403.

No. 73-6128. Schultz  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 446 F. 2d 9.



ORDERS 989

416 U.S. May 13, 1974

No. 73-6129. Burton  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 487 F. 2d 1398.

No. 73-6150. Vers e v . United  Stat es . C. A. 7th 
Cir. Certiorari denied. Reported below: 490 F. 2d 280.

No. 73-6152. Franci s v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 487 F. 2d 1403.

No. 73-6157. Grill  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 484 F. 2d 990.

No. 73-6162. Dault on  v . United  State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 488 F. 2d 524.

No. 73-6167. Parker  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 491 F. 2d 517.

No. 73-6171. Smith  et  al . v . Unit ed  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 487 F. 2d 
329.

No. 73-6176. Bradby  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 491 F. 2d 748.

No. 73-6180. Morga n  v . Willi ngha m et  al . C. A. 
10th Cir. Certiorari denied.

No. 73-6181. Wilson  et  al . v . Unit ed  Stat es . C. A. 
5th Cir. Certiorari denied. Reported below: 488 F. 2d 
400.

No. 73-6185. Roddy  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 489 F. 2d 757.

No. 73-6194. Rogers  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 487 F. 2d 1403.

No. 73-6196. Jones  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 490 F. 2d 207.

No. 73-6204. Pleasant  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 489 F. 2d 1028.

536-272 0- 75 - 65
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No. 73-6222. Wagner  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 492 F. 2d 211.

No. 73-6234. Lopez  v . Unit ed  States  ; and
No. 73-6246. Oreyana  v . Unite d  Stat es . C. A. 2d 

Cir. Certiorari denied. Reported below: 489 F. 2d 753.

No. 73-6238. Ward  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 460 F. 2d 275; 
486 F. 2d 305.

No. 73-6241. Thorpe  v . City  of  Kansas  City . Sup. 
Ct. Mo. Certiorari denied: Reported below: 499 S. W. 
2d 454.

No. 73-6247. Walke r  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 489 F. 2d 714.

No. 73-6258. Dorm an  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 489 F. 2d 756.

No. 73-6259. Brewe r  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 491 F. 2d 751.

No. 73-6263. Rizzo et  al . v . Unite d  States . C. A. 
2d Cir. Certiorari denied. Reported below: 491 F. 2d 
215.

No. 73-6264. Walker  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 491 F. 2d 236.

No. 73-6285. Whitley  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 491F. 2d 1248.

No. 73-6292. Edwards  v . United  States . C. A. 9th 
Cir. Certiorari denied.

No. 73-6298. Frazi er  v . Commis si oner  of  Internal  
Revenue . C. A. 2d Cir. Certiorari denied.

No. 73-6303. Burch  v . United  Stat es . C. A. 8th 
Cir. Certiorari denied. Reported below: 490 F. 2d 1300.
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No. 73-6309. Gray  v . United  Stat es . C. A. 6th
Cir. Certiorari denied. Reported below: 489 F. 2d
756.

No. 73-6343. Res nick  v . Unite d  States . C. A. 5th
Cir. Certiorari denied. Reported below: 488 F. 2d
1165.

No. 73-6369. Doe , aka  Jones  v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Reported below: 488 F. 2d 
93.

No. 73-6386. Davis  v . Johnson , Corre ction al  Su -
perin tendent . C. A. 3d Cir. Certiorari denied. Re-
ported below: 491 F. 2d 752.

No. 73-6389. Cohran  v . Deyton , Sherif f . C. A. 5th 
Cir. Certiorari denied. Reported below: 488 F. 2d 1056.

No. 73-6410. Gonzalez  v . La Vallee , Correcti onal  
Superi ntendent . C. A. 2d Cir. Certiorari denied.

No. 73-6412. Colli ns  v . Warden , Nevada  State  
Pris on . C. A. 9th Cir. Certiorari denied. Reported 
below: 487 F. 2d 950.

No. 73-6417. Burns  v . Decker  et  al . Sup. Ct. Minn. 
Certiorari denied. Reported below: 298 Minn. 7, 212 
N. W. 2d 886.

No. 73-6420. Blum  v . California . Ct. App. Cal., 
1st App. Dist. Certiorari denied. Reported below: 35 
Cal. App. 3d 515,110 Cal. Rptr. 833.

No. 73-6422. Pinedo  v . California . Super. Ct. Cal., 
County of Orange. Certiorari denied.

No. 73-6424. Cadogan  v . Montanye , Correction al  
Superi ntendent . App. Div., Sup. Ct. N. Y., 4th Jud. 
Dept. Certiorari denied.



992 OCTOBER TERM, 1973

May 13, 1974 416 U.S.

No. 73-6436. Hughes  v . Cars on , Sherif f . C. A. 
5th Cir. Certiorari denied.

No. 73-6437. Nelson  v . North  Carolina . Gen. Ct. 
Justice, Super. Ct. Div., Wake County. Certiorari 
denied.

No. 73-6438. Colli ns  v . Maryland . Ct. Spec. App. 
Md. Certiorari denied.

No. 73-6441. Deavers  v . Van  Ness  et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 492 F. 2d 1238.

No. 73-6442. Daniels  v . Mc Carthy , Warden . C. A. 
9th Cir. Certiorari denied.

No. 73-6444. Bradley  v . Este lle , Corrections  Di-
rector . Ct. Crim. App. Tex. Certiorari denied.

No. 73-6448. Starkey  v . Wyrick , Warden . C. A. 
8th Cir. Certiorari denied.

No. 73-6455. Gainey  v . California . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 73-6465. Guajard o  v . Estelle , Corrections  Di-
rector , et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 491 F. 2d 417.

No. 73-6473. Benne tt  v . Utah . Sup. Ct. Utah. 
Certiorari denied. Reported below: 30 Utah 2d 343, 517 
P. 2d 1029.

No. 73-793. Chalker  v . United  States . C. A. 5th 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 485 F. 2d 686.

No. 73-824. Becker  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied. Mr . Just ice  Douglas  would grant 
certiorari. Reported below: 485 F. 2d 51.
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No. 73-840. Riely  v . United  States . C. A. 7th Cir. 
Certiorari denied. Mr . Just ice  Douglas  would grant 
certiorari. Reported below: 484 F. 2d 661.

No. 73-853. Forbicetta  v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Mr . Justi ce  Dougla s would 
grant certiorari. Reported below: 486 F. 2d 1403.

No. 73-870. Marks  et  al . v . City  of  Newp ort . Ct. 
App. Ky. Certiorari denied. Mr . Justice  Douglas  
would grant certiorari.

No. 73-1120. National  Heli um  Corp , et  al . v . 
Morton , Secre tary  of  the  Interi or , et  al . C. A. 10th 
Cir. Certiorari denied. Mr . Justi ce  Douglas  would 
grant certiorari. Reported below: 486 F. 2d 995.

No. 73-1138. Weisb erg  v . Unite d  States  Depart -
ment  of  Justic e . C. A. D. C. Cir. Certiorari denied. 
Mr . Justi ce  Dougla s  would grant certiorari. Reported 
below: 160 U. S. App. D. C. 71, 489 F. 2d 1195.

No. 73-1173. Horton  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Mr . Justice  Douglas  would 
grant certiorari. Reported below: 488 F. 2d 552.

No. 73-1220. Fort  Sill  Apache  Trib e  of  Oklahoma  
et  al . v. Unite d  States . Ct. Cl. Certiorari denied. 
Mr . Justice  Douglas  would grant certiorari. Reported 
below: 201 Ct. Cl. 630,477 F. 2d 1360.

No. 73-1229. Israel , Attor ney  General  of  Rhode  
Island , et  al . v . Doe  et  al . C. A. 1st Cir. Certiorari 
denied. Mr . Justi ce  Douglas  would grant certiorari.

No. 73-1240. Air  Line  Stew ards  & Stew ardes se s  
Assn ., Local  No . 550, TWU, AFL-CIO v. Zipes  et  al .; 
and

No. 73-1416. Trans  World  Airli nes , Inc ., et  al . v . 
Zipes  et  al . C. A. 7th Cir. Certiorari denied. Mr .
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Just ice  Douglas  would grant certiorari. Reported be-
low: 490 F. 2d 636.

No. 73-1409. Wasnow ic  et  al . v . Chic ago  Board  of  
Trade  et  al . C. A. 3d Cir. Certiorari denied. Mr . 
Just ice  Douglas  would grant certiorari.

No. 73-6010. Smith  v . Unit ed  States . C. A. 7th 
Cir. Certiorari denied. Mr . Justi ce  Douglas  would 
grant certiorari. Reported below: 489 F. 2d 1330.

No. 73-6115. Harris  v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied. Mr . Just ice  Douglas  would 
grant certiorari.

No. 73-6122. Morales -Jarami llo  v . Unite d  Stat es . 
C. A. 9th Cir. Certiorari denied. Mr . Just ice  Douglas  
would grant certiorari.

No. 73-6221. Wansley  v . Slayton , Penitentiary  
Superi ntende nt . C. A. 4th Cir. Certiorari denied. 
Mr . Justice  Douglas  would grant certiorari. Reported 
below: 487 F. 2d 90.

No. 73-6243. Strong  v . Georg ia . Sup. Ct. Ga. Cer-
tiorari denied. Mr . Just ice  Douglas  would grant cer-
tiorari. Reported below: 231 Ga. 514, 202 S. E. 2d 428.

No. 73-6250. Smith  v . Twom ey , Warde n . C. A. 7th 
Cir. Certiorari denied. Mr . Justi ce  Douglas  would 
grant certiorari. Reported below: 486 F. 2d 736.

No. 73-6406. Kraft  v . Maryla nd . Ct. App. Md. 
Certiorari denied. Mr . Justi ce  Douglas  would grant 
certiorari. Reported below: See 269 Md. 583, 307 A. 2d 
683.

No. 73-6421. Langs , Guardian  v . Harder , Commi s -
si oner  of  Welf are . Sup. Ct. Conn. Certiorari denied. 
Mr . Justi ce  Dougla s would grant certiorari.
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No. 73-1065. Internati onal  Busines s Machines  
Corp . v . United  State s  et  al . C. A. 2d Cir. Certiorari 
denied. Mr . Justice  Blackmun  and Mr . Just ice  Pow -
ell  took no part in the consideration or decision of this 
petition. Reported below: 493 F. 2d 112.

No. 73-1144. Fortune  et  al . v . Bazaar  et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 476 F. 2d 
570 and 489 F. 2d 225.

The  Chief  Justic e , concurring.
I join in the denial of certiorari on my reading of the 

temporary restraining order of the District Court as not 
requiring the University to continue to make available 
to the respondents, at public expense, facilities of the 
University for the production of any future publication. 
Those attending a state university have a right to be free 
from official censorship in their speech and writings, but 
this right does not require the University to commit its 
faculty or financial resources to any activity which it 
considers to be of substandard or marginal quality.

No. 73-1394. Smith  et  al . v . Curtis . C. A. 3d Cir. 
Motion of respondent for leave to proceed in forma pau-
peris granted. Certiorari denied. Reported below: 489 
F. 2d 516.

No. 73-1403. Grazian i v . Commit tee  on  Legal  
Ethics  of  West  Virgini a  State  Bar . Sup. Ct. App. 
W. Va. Certiorari denied. Mr . Justice  Douglas  ad-
heres to his dissent in Ullmann v. United States, 350 U. S. 
422, 440, and would reverse judgment of lower court. 
Reported below: — W. Va.---- , 200 S. E. 2d 353.

No. 73-5842. Ciuzi o v. Unite d States . C. A. 2d 
Cir. Certiorari denied. Reported below: 487 F. 2d 492.

Mr . Just ice  Brennan , with whom Mr . Justice  Doug -
las  and Mr . Just ice  Marshall , join, dissenting.

Successive prosecutions of petitioner and one Cioffi 
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resulted from an alleged agreement to sell an undercover 
agent $500,000 worth of counterfeit 6-cent stamps and 
an alleged delivery to the agent of a sample sheet of four 
hundred of the stamps. The first prosecution was upon a 
two-count indictment that charged the pair in the first 
count with having attempted to sell stamps known to be 
falsely made, forged, and counterfeited, in violation of 18 
U. S. C. § 472, and, in the second count, with conspiracy 
to violate the same section. The trial on that indictment 
ended with a directed verdict of acquittal on the first 
count as to Cioffi, a dismissal of the first count as to peti-
tioner and a mistrial on the second count when the jury 
could not agree upon a verdict.

Instead of proceeding to a retrial on the second count, 
the Government abandoned its efforts under §472 and 
procured a second indictment under 18 U. S. C. § 501 
based upon the very same course of conduct. The sec-
ond indictment was also a two-count indictment, the first 
count charging that the pair “knowingly did possess with 
intent to use and sell, approximately four hundred forged 
and counterfeited postage stamps,” in violation of § 501, 
and the second count charging conspiracy to violate that 
section. The overt acts alleged were the same as in the 
first indictment and the evidence at the trials was much 
the same.

I
Petitioner and Cioffi unsuccessfully claimed that, since 

the second prosecution grew out of the same transaction, 
the Double Jeopardy Clause of the Fifth Amendment 
barred the second prosecution. In my view the rejec-
tion of this claim was error. I adhere to the position 
that the Double Jeopardy Clause requires the prosecu-
tion, except in most limited circumstances not present 
here, “to join at one trial all the charges against a de-
fendant that grow out of a single criminal act, occurrence, 
episode, or transaction.” Ashe v. Swenson, 397 U. S. 436, 
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448, 453-454 (1970) (Brennan , J., concurring); see Mul-
lin v. Wyoming, 414 U. S. 940 (1973) (Brennan , J., dis-
senting); Grubb v. Oklahoma, 409 U. S. 1017 (1972) 
(Brennan , J., dissenting); Miller v. Oregon, 405 U. S. 
1047 (1972) (Brennan , J., dissenting); Harris v. Wash-
ington, 404 U. S. 55, 57 (1971) (Dougla s , J., concurring).

II
I would grant certiorari in any event to decide another 

Double Jeopardy claim argued by petitioner based upon 
the action of the Court of Appeals for the Second Circuit 
in remanding for a new trial after reversing the convic-
tion of petitioner and Cioffi under the second indictment, 
487 F. 2d 492 (1973).

The substantive § 501 first count alleged possession 
of the stamps “with intent to use and sell.” Shortly 
before submission of the case to the jury, the indictment 
was redacted to delete all references to “sell.” The 
redaction was acquiesced in by the prosecution when 
sought by the defense, apparently because the Govern-
ment’s evidence was insufficient to support the charge 
of possession with intent to “sell.” The case thus went 
to the jury under instructions limited to the charge of 
possession with intent to “use.” The Court of Appeals 
held, however, that the instructions defining “use” were 
erroneous because not confined to use for postal purposes. 
Instead of remanding for a new trial limited to the “use” 
charge, as was proper, although the Government’s evi-
dence at the § 472 trial may have been insufficient, 
Bryan n . United States, 338 U. S. 552 (1950), the Court 
of Appeals remanded for a trial on the “sell” charge, 
finding that the Government’s evidence on that charge 
was sufficient to present a jury question of possession 
with intent to “sell.” The Court of Appeals stated:

“There was no evidence in this case that defend-
ants had any intention to use the counterfeited 
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stamps for large scale mailing of letters; the evi-
dence was rather that they were intent on a sale. 
In short, when the judge redacted the indictment, 
he cut out the wrong word; the case should have 
been submitted to the jury on the basis of possession 
with in tent' to sell rather than possession with intent 
to use. If the judge’s action was based on a belief 
of insufficiency of the evidence to show possession 
with intent to sell, he was mistaken. From the 
evidence presented at trial, the jury could permis-
sibly infer that defendants intended to sell the sheet 
of 400 counterfeit stamps . . . ” 487 F. 2d, at 500.

The Court of Appeals recognized that a double jeop-
ardy question was raised by the remand for a trial of the 
“sell” charge:

“There remains the question whether defendants 
can be tried again under the same indictment, with 
the jury this time instructed that it can convict on 
proof of intent to sell, a charge which the judge 
erroneously removed from the indictment at the 
defendants’ request and which we direct him to 
restore. Plainly they can be. It is settled that 
when a defendant has his conviction reversed on 
appeal, the double jeopardy clause does not prevent 
his retrial for the same offense. . . . We see no 
tenable distinction between a case like this where 
defendants have procured a reversal because the 
judge submitted the indictment to the jury on a 
wrong theory and one where they procured reversal 
because the judge submitted a defective indict-
ment.” Id., at 501.

The question, however, is whether the trial judge’s 
redaction of the “sell” charge was a directed verdict of 
acquittal on that charge. The lack of a formal direction 
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of acquittal is not determinative. United States n . Sis-
son, 399 U. S. 267, 279 n. 7 (1970). “[T]he trial judge’s 
disposition is an ‘acquittal’ if it is ‘a legal determination 
on the basis of facts adduced at the trial relating to the 
general issue of the case ....’” United States v. Jom, 400 
U. S. 470, 478 n. 7 (1971); cf. United States v. Oppen-
heimer, 242 U. S. 85 (1916); Downum v. United States, 
372 U. S. 734 (1963). If it was an acquittal, petitioner 
did not forgo his constitutional defense of former jeop-
ardy on that charge by successfully appealing his errone-
ous conviction on the “use” charge. “Conditioning an 
appeal of one offense on a coerced surrender of a valid plea 
of former jeopardy on another offense exacts a forfeiture 
in plain conflict with the constitutional bar against 
double jeopardy.” Green v. United States, 355 U. S. 184, 
193-194 (1957). See also Price v. Georgia, 398 U. S. 323 
(1970); Benton v. Maryland, 395 U. S. 784, 796-797 
(1969).

The Court of Appeals held this principle inapplicable 
in denying a petition for rehearing. It based its decision 
on a reading of § 501 as establishing a single offense, 487 
F. 2d, at 501. This conclusion itself presents an im-
portant question even under Justice Gray’s formu-
lation in Morey v. Commonwealth, 108 Mass. 433, 434 
(1871), that the test of a single offense is whether “the 
evidence required to support a conviction upon one of 
[the charges] would have been sufficient to warrant con-
viction upon the other.” See, e. g., Gavieres v. United 
States, 220 U. S. 338, 342 (1911); Blockburger v. United 
States, 284 U. S. 299, 304 (1932). Under that test, there 
is clearly a question whether the evidence required to sup-
port a conviction upon one of the charges would have been 
sufficient to warrant conviction upon the other, since 
proof of possession with intent to sell seems to require 
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proof of a different element from possession with intent 
to use.

I would grant the petition for certiorari and set the 
case for oral argument.

No. 73-6494. Jacks on  v . Norton -Chil dren ’s  Hospi -
tal , Inc ., et  al . C. A. 6th Cir. Motion of petitioner 
for leave to proceed in forma pauperis and certiorari de-
nied. Reported below: 487 F. 2d 502.

Rehearing Denied
No. 72-887. American  Party  of  Texas  et  al . v . 

White , Secreta ry  of  State  of  Texas , 415 U. S. 767;
No. 72-1410. Edelma n , Direc tor , Depart ment  of  

Public  Aid  of  Illinois  v . Jordan , 415 U. S. 651;
No. 73-1032. Sluts ky  et  al ., dba  “The  Nevel e ” v . 

Unite d  States , ante, p. 937;
No. 73-1063. Hanners  v . Unite d  States , ante, p. 

951;
No. 73-6084. Northern  v . Procunier , Correct ions  

Director , et  al ., ante, p. 943 ;
No. 73-6119. Sayles  v . Siri ca , U. S. Dist rict  Judge , 

415 U. S.988;
No. 73-6231. Smilg us  v . Kent , Judge , ante, p. 908;
No. 73-6252. Jime nez  v . Unite d  States , ante, p. 916; 

and
No. 73-6327. Wallace  et  vir  v . Schulim son , Direc -

tor , Divi sion  of  Welf are  of  Mis souri , et  al ., ante, p. 
945. Petitions for rehearing denied.

No. 73-809. Rossi et  al . v . United  States , 415 U. S. 
994. Motion for leave to file petition for rehearing 
denied.
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