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* James  Todd , Tho ma s Warre n , Trist ram  G. Mito hel l , Willi am
C. Mitchell  and Woodb ury  Storer , Administrator of Isr ael  
Wat er ho use , deceased, v. Charl es Daniel , Complainant and 
Appellee.

Practice.
Motion to dismiss an appeal: the appellants were the original defendants; after the decree of 

the circuit court, an appeal was claimed by all the defendants, and allowed by the court; a 
part of the defendants, who had originally claimed the appeal, before any further proceed-
ings, abandoned it; and the residue of them, excepting Todd, had, since the appeal was filed, 
abandoned it, and Todd only entered his appearance in the supreme court; the record stood 
in the names of all the appellants. A motion was made to dismiss the appeal, for irregularity 
and want of jurisdiction ; on the ground, that it could not be maintained in behalf of Todd 
alone: the court refused to dismiss the appeal.

The proper rule, in cases of this sort, where there are various defendants, seems to be, that all 
the defendants affected by a joint decree (although it may be otherwise, where the defendants 
have separate and distinct interests, and the dtecree is several, and does not jointly affect all) 
should be joined in the appeal; and if any of them refuse or decline, upon notice and process 
(in the nature of a summons and severance in a writ of error) to be issued in the court below, 
to become parties to the appeal, then that the other defendants should be at liberty to prose-
cute the appeal for themselves and upon their own account; and the appeal, as to the others, 
be pronounced to be deserted, and the decree of the court below as to them be proceeded in 
and executed.

Appeal  from the Circuit Court of Maine.
Davies, for the appellee, moved to dismiss the appeal. He stated, that 

the appeal had been actually entered in the circuit court, in the names of the 
appellants mentioned on the record ; but that there were other defend-
ants in the circuit court, against whom the decree had been rendered, who 
had not joined in the appeal, not having had any regular notice of such 
appeal. They were Hayes, Gouch and Westcott. Of the above-named 
appellants, James Todd alone enters his appearance here, by his counsel, 
Francis O. J. Smith, Esq., who now brings up the record, and proposes to 
prosecute .the appeal on behalf of Todd, in this court, singly, without any of 
the rest; * whose names, however (appearing in the record as appel- p 
lants), are extended on the docket by the clerk. *-

The counsel for Todd, by writing filed in the case here, February 16th, 
disclaims and disavows any and all appearance for either of the other 
defendants named as appellants. The other defendants who joined in the 
appeal have subsequently abandoned any further prosecution of it; and 
have given notice to the complainant’s counsel to that effect, submitting to 
the decree, and some of them offering to pay their respective amounts, 
according to the deeree of the circuit court; the last notice by the Mitchells 
being dated January 28th, 1842, at which time, the appeal here had not 
been entered, nor the record tiled.

Smith, for the appellant, James Todd, opposed the motion.—The only 
party here actually interested in the appeal is Mr. Todd. Although he had 
been only an agent in the transaction out of which the controversy involved 
in this suit arose, the decree of the circuit court affected him as principal, 
and subjected him to the payment of a considerable sum of money. It was 
to controvert this claim, that the appeal had been prosecuted. If others, 
who had been appellants, bad withdrawn their appeal, or if some of them
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did not enter an appeal, the party who now asks to maintain it, should not 
be injured by this condition of the case.

Stor y , Justice, delivered the opinion of the court.—This is an appeal 
from the decree of the circuit court for the district of Maine, in a suit in 
equity, in which the appellants were the original defendants. After the 
decree was made, an appeal was claimed by all the defendants, aud allowed 
by the court. A part of the defendants, who originally claimed the appeal, 
before any further proceedings, abandoned their appeal; and the residue of 
them, excepting Todd, have, since the session of this court, abandoned their 
appeal, and Todd only has entered his appearance. But the record stands 
in the names of all the defendants, as parties appellant. Under these cir-
cumstances, the counsel for the appellee has moved the court to dismiss the 
appeal, for irregularity and want of jurisdiction, upon the ground, that it 
cannot be maintained on behalf of Todd alone.

There is no doubt, that the appeal having been deserted by all *the 
J original defendants, except Todd, it must be dismissed with costs as 

to them ; but as to Todd, very different considerations must arise. He seeks 
to reverse the decree in the court below, as erroneous in regard to himself; 
and the question is, whether he is not entitled to maintain the appeal sep-
arately, for his own interest, although it is deserted by all the other defend-
ants. We think that he is ; otherwise, an irreparable injury might be 
inflicted upon him, by an erroneous decree, for which the law would not 
afford him any redress. The decree in this case is, in fact, against him as 
principal, and against the other defendants, in aid of him, for distinct por-
tions of the purchase-money received by them under the contract of sale 
made by Todd, and stated in the bill and answer. The decree may be 
entirely right in regard to the other defendants, and yet it may be errone-
ous as to Todd. He has, or at least may have, a distinct and independent 
interest in the controversy, in respect to which he is entitled to be heard in 
this court.

The proper rule, in cases of this sort, where there are various defend-
ants, seems to be, that all the defendants affected by a joint decree (although 
it may be otherwise, where the defendants have separate and distinct inter-
ests, and the decree is several, and does not jointly affect all) should be 
joined in the appeal; and if any of them refuse or decline, upon notice and 
process (in the nature of a summons and severance in a writ of error), to 
be issued in the court below, to become parties to the appeal, then that the 
other defendants should be at liberty to prosecute the appeal, for themselves 
and upon their own account; and the appeal as to the others be pronounced 
to be deserted, and the decree of the court below as to them be proceeded 
in and executed. In the present case, what has occurred is equivalent to 
such proceedings. All the defendants originally claimed an appeal; some 
of them have declined to pursue it at all; others have deserted it, since it 
was pending in this court ; and therefore, there is no pretence to say, that 
any practical inconvenience can occur from Todd’s now prosecuting it 
alone, and since the other defendants have all had notice and declined to 
interfere, and are content to abide by the original decree.
* In the case of Cox v. United States, 6 Pet. 172, no doubt was

* J entertained by this court, that a writ of error might *be maintained
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by the defendants, severally, where the judgment operated, under the 
laws of Louisiana, as a several as well as joint judgment, although they 
might have united in the writ of error ; and if any one choose not to 
prosecute it, they others might, upon a summons and severance, proceed 
alone.

The case of Owings v. Kincannon, 7 Pet. 399, seems to have been mis-
understood at the bar. The objection in that case was not, that one or 
more of the defendants might not pursue an appeal, for their own interest, 
if the others refused to join in it, upon due notice, and process for that pur-
pose from the circuit court ; but that it did not appear that all the defend-
ants were not ready and willing to join in the appeal, and that the appeal 
was brought by some of the appellants, without giving the others an oppor-
tunity of joining in it, for the protection of their own interest, not only 
against the appellee, but against the appellants, as their own interests might 
be distinct from, or even adverse to, that of the appellants ; and it was 
right and proper, that all the parties should have an opportunity of appear-
ing before the court, so that one final decree, binding upon all the parties 
having a common interest, might be pronounced.

Upon the whole, therefore, our opinion is, that the appeal must be dis-
missed, with costs, against all the defendants except Todd, and as to him, 
it is to be retained, for a hearing upon the merits.

Ordered accordingly.

*Adam  S. Mill s  and others, Plaintiffs in error, v. Will iam  G. pggg 
Brown  and others, and the County  of  St . Clair , Defendants *-
in error.

Error to state court.
The supreme court has not jurisdiction on a writ of error to the supreme court of a state, in 

which the judgment of the court was not, necessarily, given on a point, which was presented 
in the case, involving the constitutionality of an act of the legislature of the state of Illinois 
asserted to violate a contract.

The supreme court will not, when requested by the counsel for plaintiffs and defendants in error 
in a case in which it has not jurisdiction to affirm or reverse the judgment of the court from 
which the same has been brought by a writ of error to a state court, examine into the ques-
tions in the case and decide upon them. Consent will not give jurisdiction ; when the act of 
congress has so carefully and cautiously restricted the jurisdiction conferred upon this court, 
over the judgments and decrees of the state tribunals, the court will not exercise jurisdiction 
in a different spirit.

Error  to the Supreme Court of the state of Illinois. The plaintiffs in 
error instituted a suit in the circuit court of the state of Illinois, claiming, 
by a bill filed in that court, to hold, under an act of the legislature of Illi-
nois, an exclusive right to erect a ferry on the Mississippi river, from land 
owned by them, to the city of St. Louis, Missouri. The defendants in the 
suit denied the right thus set up, and claimed the right to set up another 
ferry, from Illinois to St. Louis, under other acts of the legislature of Illi-
nois. The case was, after a decree of the circuit court in favor of the de-
fendants, carried by the plaintiff by appeal to the supreme court of the 
state, where judgment in favor of the defendants was affirmed. The plain-
tiffs prosecuted this writ of error, on the ground, that the act of the legis-
lature of Illinois, passed subsequent to the act which bad authorized the
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