ORDERS FROM JUNE 12 THROUGH
JUNE 21, 1972

JUNE 12, 1972

Affirmed on Appeal

No. 71-1396. DANFORTH, ATTORNEY GENERAL OF
Mi1ssoURI, ET AL. v. PREISLER ET AL. Affirmed on appeal
from D. C. W. D. Mo. Reported below: 341 F. Supp.
1158.

Reversed on Appeal

No. 71-5443. Harvey v. TENNESSEE. Appeal from
Sup. Ct. Tenn. Motion for leave to proceed in forma
pauperis granted. Judgment reversed. Brooks v. Ten-
nessee, 406 U. S. 605. Reported below: 225 Tenn. 316,
468 S. W. 2d 731.

Certiorart Granted—Reversed and Remanded. (See
No. 71-1180, ante, p. 197, and No. 71-6425, ante,
p. 203.)

Certiorari Granted—Vacated and Remanded. (See also
No. 71-784, ante, p. 191.)

No. 70-5024. FARrReLL v. STOVALL ET AL. Sup. Ct.
Wis. Motion for leave to proceed in forma pauperis and
certiorari granted. Judgment vacated and case re-
manded for further consideration in light of Humphrey
v. Cady, 405 U. S. 504, and Jackson v. Indiana, 406 U. S.
715.

Miscellaneous Orders

No. A-1270 (71-1345). CrisMoN v. UNITED STATES.
C. A. 8th Cir. Petitioner’s second application for bail
pending decision on his petition for writ of certiorari,
presented to MR. JusticE BLAckMUN, and by him re-
ferred to the Court, denied.
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No. A-1208 (No. 70-105). HANRAHAN 2. DOE ET AL.;
and

No. A-1208 (No. 70-106). HEFFERNAN, GUARDIAN v.
Dok T AL. Appeals from D. C. N. D. Ill. Application
of appellees for vacation of stay, presented to Mgr. Jus-
TICE MARSHALL, and by him referred to the Court, de-
nied. MR. Justice DoucrLas would vacate the stay.

No. 71-703. Ux~iTED STATES v. FIRST NATIONAL BAN-
CORPORATION, INc. Appeal from D. C. Colo. [Prob-
able jurisdiction noted, 405 U. S. 915.] Motion of the
Solicitor General for additional time for oral argument
granted and 15 additional minutes allotted for that pur-
pose. Counsel for appellees also allotted 15 additional
minutes for oral argument. MRg. JusTicE PowELL took
no part in the consideration or decision of the motion.

No. A-1248 (71-1476). GarFNEY v. CUMMINGS
ET AL. Appeal from D. C. Conn. Application for stay
presented to MRr. JusTice MARrsSHALL, and by him re-
ferred to the Court, granted. MRg. JUSTICE STEWART
would deny the application. Reported below: 341 F.
Supp. 139.

MRgR. Justice DoucLas, dissenting.

Appellant seeks to stay the judgment of a three-judge
Federal Distriet Court, which held unconstitutional Con-
necticut’s plan for apportioning its state legislature.
341 F. Supp. 139. The plan was adopted in Septem-
ber 1971, and was only in the preliminary stages of
implementation when it was struck down as violative
of the Equal Protection Clause on March 30, 1972.
An appeal from that decision has been docketed in
this Court. Gaffney v. Cummings, No. 71-1476.

We denied a motion for expedited consideration of
that appeal on May 22, 1972. 406 U. S. 942. Appel-
lant promptly moved the lower court for a stay of its
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March 30 decision, and when that stay was denied
on May 26, 1972, appellant came here.

Earlier this Term, in another reapportionment case,
Mkr. JusTicE PowELL, in an in-chambers opinion, articu-
lated the considerations involved in our review of appli-
cations for a stay of lower court judgments:

“A lower court judgment, entered by a tribunal
that was closer to the facts . . ., is entitled to a
presumption of validity. Any party seeking a stay
of that judgment bears the burden of showing that
the decision below was erroneous and that the im-
plementation of the judgment pending appeal will
lead to irreparable harm.” Graves v. Barnes, 404
U. S. 1201, 1203.

“Irreparable harm,” of course, inheres in any chal-
lenge to legislative apportionment. If the court below
erred, the fall election will be held under an improper
order, one which will doubtless affect the composition
of the next state legislature. But this type of “irrep-
arable injury” affects both sides equally, for if the court
below was correct, staying its order will cause irreparable
harm of precisely the same dimension.

There is “irreparable injury” in a different sense if
the court’s order striking down a state apportionment
is handed down so near the upcoming election that it
is administratively impractical to implement an orderly
election. Here, there is no serious claim that irrepara-
ble injury, in this sense, would result if a stay is not
granted. The court below found as fact that there
is ample time before the fall election to implement
the plan submitted by the Special Master on May 26,
1972, or any proposed substitute which the State or
appellant might submit within a reasonable time.! In-

1 The legislature has recently acted to remove whatever procedural
roadblocks there might be to implementation of the Master’s plan
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deed, appellant concedes that the question of which
plan can be most easily implemented is a “non-issue.”

Thus, the issue determinative of the stay application
is the probable correctness of the decision below, and,
in my view, appellant has not met his burden “of show-
ing that the decision below was erroneous.”

In Reynolds v. Sims, 377 U, S. 533, 577, we said “the
Equal Protection Clause requires that a State make an
honest and good faith effort to construct districts, in
both houses of its legislature, as nearly of equal popu-
lation as is practicable.” Moreover, a State may not
be heard to argue that a population variance is justi-
fied because it is de minimis. “[T]he ‘as nearly as
practicable’ standard requires that the State make a
good-faith effort to achieve precise mathematical equal-
ity. . . . TUnless population variances among . . . dis-
tricts are shown to have resulted despite such effort,
the State must justify each variance, no matter how
small.” Kirkpatrick v. Preisler, 394 U. S. 526, 530-531.

A comparison of the population variances in this case
with those disapproved in Kirkpatrick, supra, is strik-
ing. In Kirkpatrick, the average variation from the
ideal district was only 1.6%. Here, assembly districts
in the state plan exhibited an average variation of
1.9%. In Kirkpatrick, the ratio of the largest to the
smallest district was only 1.06 to 1. Here, the ratio
of the largest to the smallest assembly district is 1.082

or any other which the court below might adopt. Public Act 220,
May 16, 1972. The District Court indicated that the legislature
will shortly submit a plan of its own for the court’s consideration.
341 F. Supp. 139, 150.

2 Appellant’s Reply Memorandum 4. See also Appellant’s Motion
for Stay of Judgment 8.

31t is irrelevant to this comparison that Kirkpatrick, 394 U. S.
526, involved congressional rather than state legislative redistricting.
In either case, the burden is on the State to demonstrate a valid
justification for any population variance, no matter how small.
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to 1. In Kirkpatrick, 70% of the districts were within
plus or minus 1.88% of the ideal population figure.
Here, only 51.65% of the assembly districts are within
2.0% of the ideal. In Kuirkpatrick, the total variance *
was 5.97%. Here, the total variance of the assembly
redistricting is 7.83%.

It is true, of course, that “the extent to which equality
may practicably be achieved may differ from State to
State . . . )’ Kwkpatrick, supra, at 530. Thus, a State
may be able to justify certain variations. Here, how-
ever, only two justifications are offered, and neither
appears to have particular merit.

It is primarily argued that the variations are justified
by a legitimate state interest in achieving ‘“‘a partisan
balancing of strength in each house.” The District
Court explained the concept as follows:

“The partisan balancing of strength in each house,
termed by intervening defendant [appellant in this
Court] a ‘fair political balance’ and by plaintiffs
[appellees herein] ‘political gerrymandering’ was
obtained by so adjusting the census areas utilized
as building blocks into the structuring of Senate and
House districts that, on the basis of the vote for
all the Senate candidates of each party in the elec-
tions of 1966, 1968 and 1970, whichever party car-
ried the state should carry a majority of Senate
seats proportional to the statewide party majority,
and likewise in the House, based on the party vote
for all the House candidates of each party in the
same three elections.

“In one or more House and one or more Senate
districts some accommodation was also made in

4+The “total variance” in an apportionment plan is derived by
adding together the percentage variation from the ideal of the
two districts which are respectively the most overpopulated and
underpopulated.
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the interest of retaining in office a particular in-
cumbent.” 341 F. Supp. 139, 147.

This Court has never decided whether political gerry-
mandering or “fair political balance” is per se unconsti-
tutional, irrespective of population variances. See, e. g.,
Wells v. Rockefeller, 394 U. S. 542, 544. But we have
said, in no uncertain terms, that gerrymandering is not
a justification where population variances do result.
In Kirkpatrick, for example, we even rejected the State’s
attempt to justify the population variances there present
on the ground that the variations were necessary to
avoid gerrymandering.

“[Aln argument that deviations from equality are
justified in order to inhibit legislators from en-
gaging in partisan gerrymandering is no more than
a variant of the argument, already rejected, that
considerations of practical politics can justify pop-
ulation disparities.” 394 U. S., at 534.

Thus, whether or not Connecticut may gerrymander its
legislature if population equality is preserved, it may
not do so when population disparities result.

An additional consideration urged to justify the dis-
crepancies is the State’s interest in preserving town
lines. But any weight this factor would ordinarily have
is rendered insignificant by the fact that the State’s own
plan cuts across 47 towns to create assembly districts, and
23 towns to create senate districts. See Whitcomb v.
Chavis, 403 U. S. 124, 162 n. 42.

Appellant has one final argument. Attempting to liti-
gate the merits of the Special Master’s plan, he argues
that implementation of that plan would exceed the
equity power of the federal court under our recent de-
cision In Sixty-seventh Minnesota State Senate v.
Beens, 406 U. S. 187. But the merits of the Special
Master’s plan are not before this Court. Indeed, in
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denying the stay below, the District Court obligated
itself to ‘“set down for hearing with all reasonable dis-
patch the plan submitted by the Special Master and
any other plans submitted.” Whatever appellant’s ob-
jections to the Master’s plan might be, he should first
air them in the District Court which stands ready to
hear them.

Additionally, even were the Special Master’s plan at
issue, appellant’s objections would not be well taken.
This is not a case in which the size of a state house
is “slashed” in half, as in Minnesota State Senate, supra.
Here, the District Court merely reduced the size of Con-
necticut’s house from 151 members to 144, in order that
the number of house districts be an even multiple of
the 36 senate districts.® A house of such size is ex-
pressly contemplated by the Connecticut Constitution.®
The Distriet Court’s action is simply a “minor variation,”
allowing senate and house districts to be drawn with
congruent boundaries, that is well within the remedial
powers of an equity court.’

I dissent from the Court’s order granting this stay.

5 Minor variations for this purpose were approved in the Min-
nesota State Senate case. 406 U. 8. 187, and cases cited id., at 198
n. 10.

¢ Article III, §4, of the Connecticut Constitution provides that
“The house of representatives shall consist of not less than one
hundred twenty-five and not more than two hundred twenty-five
members . . . .”

7 Appellant also objects to the extent to which the Master’s plan
dishonors town boundaries. It is undisputed, however, that town
boundaries cannot be preserved intact in all cases under any con-
stitutional plan. The Master’s plan, drawn with the preservation
of as many town lines as possible as an express consideration (though
a subordinate one to the goal of population equality), cuts across
only 60 towns in creating assembly districts, and 30 towns in cre-
ating senate districts. These figures compare favorably with those
in the State’s plan, supra, at 906.
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No. 71-6129. McDoNNELL v. WOLFF, WARDEN,
ET AL.; and

No. 71-6479. WirLiams v. CALIFORNIA. Motions for
leave to file petitions for writs of habeas corpus denied.

No. 71-6362. DAYE ET AL. v. LARKINS, JUDGE, ET AL.;
and

No. 71-6480. Tt v. Davis ET AL. Motions for
leave to file petitions for writs of mandamus denied.

Probable Jurisdiction Noted

No. 71-1031. ToNASKET v. WASHINGTON ET AL. Ap-
peal from Sup. Ct. Wash. Probable jurisdiction noted.
Reported below: 79 Wash. 2d 607, 488 P. 2d 281.

No. 71-1069. AssociaTED ENTERPRISES, INcC., ET AL.
v. ToLTEC WATERSHED IMPROVEMENT DisTRICT. Appeal
from Sup. Ct. Wyo. Probable jurisdiction noted. Re-
ported below: 490 P. 2d 1069.

No. 70-279. UNITED STATES ET AL. v. FLORIDA EAST
Coast RaiLway Co. T AL. Appeal from D. C. M. D.
Fla. Probable jurisdiction noted. MRg. JusTicE POWELL
took no part in the consideration or decision of this
matter. Reported below: 322 F. Supp. 725.

No. 71-1222. SUGARMAN, ADMINISTRATOR, NEW
York Crty HuMAN RESOURCES ADMINISTRATION, ET AL.
v. DouGALL ET AL. Appeal from D. C. S. D. N. Y. Mo-
tion of appellees for leave to proceed in forma pauperis
granted. Probable jurisdiction noted. Reported below:
339 F. Supp. 906.

Certiorart Granted

No. 71-1304. BRADLEY ET AL. ». UNITED STATES.
C. A. 1st Cir. Certiorari granted. Reported below:
455 F. 2d 1181.
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No. 71-1255. Unitep StaTes v. Asa. C. A. D. C.
Cir. Certiorari granted. Application of respondent for
release on bail, presented to Tre CHier JusTicE and by
him referred to the Court, denied without prejudice to
renewed application to the District Court. See 18
U. S. C. §3148. Reported below: 149 U. S. App. D. C.
1, 461 F. 2d 92.

No. 71-6060. TacoN v. ArizoNA. Sup. Ct. Ariz.
Motion of petitioner for leave to proceed in forma pau-
peris and certiorari granted. Reported below: 107 Ariz.
353, 488 P. 2d 973.

No. 71-6516. BrapEnN v. 30TH JupiciAL CIRcCUIT
Courr oF KenTUucky. C. A. 6th Cir. Motion of peti-
tioner for leave to proceed in forma pauperis and certiorari
granted. Reported below: 454 F. 2d 145.

Certiorari Denied

No. 70-352. LawreNceE v. CarLiForniAa. Sup. Ct.
Cal. Certiorari denied. Reported below: 4 Cal. 3d
273, 481 P. 2d 212.

No. 70-5101. PatLer v. Vircinia. Sup. Ct. Va.
Certiorari denied. Reported below: 211 Va. 448 177
S. E. 2d 618.

No. 70-5109. TownEs v. Missourt. Sup. Ct. Mo.
Certiorari denied. Reported below: 461 S. W. 2d 761.

No. 71-970. AcNELLINO v. NEW JERSEY. Super. Ct.
N. J. Certiorari denied. Reported below: See 59 N. J.
434, 283 A. 2d 533.

No. 71-1212. Gek v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 452 F. 2d 849.

No. 71-1218. HoLMES ET AL. v. UNITED STATES.
C. A. 7th Cir. Certiorari denied. Reported below: 452
F. 2d 249.
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No. 71-1115. FARRELL ET AL. ¥. MASSACHUSETTS;

No. 71-1251. LocaL Finance Corp. v. MAssacHU-
SETTS ;

No. 71-1253. Woobpcock v. MASSACHUSETTS;

No. 71-1254. LiBerry Loan Corp. v. MASSACHU-
SETTS; and

No. 71-6428. HANLEY v. MASSACHUSETTS. Sup. Jud.
Ct. Mass. Certiorari denied. Reported below: —
Mass. —, 275 N. E. 2d 33.

No. 71-1228. WALKER ET AL. v. UNITED STATES.
C. A. 5th Cir. Certiorari denied. Reported below: 453
F. 2d 1205.

No. 71-1230. Prpsi-Cora BorrLing Co. oF Miami,
Inc. v. NatioNAL Lasor Revarions Boarp. C. A. 5th
Cir. Certiorari denied. Reported below: 449 F. 2d 824.

No. 71-1252. Kamser v. Unitep States. C. A. 7th
Cir. Certiorari denied. Reported below: 458 F. 2d 918.

No. 71-1257. Moore ET AL. v. UNITED STATES. C. A.
6th Cir. Certiorari denied. Reported below: 452 F. 2d
569.

No. 71-1259. CeNTRAL MacHINE & TooL Co., INc.
v. NATIONAL LABOR RELATIONS Boarp. C. A. 10th Cir.
Certiorari denied.

No. 71-1268. BrowN ET AL. v. UNITED STATES. C. A,
2d Cir. Certiorari denied. Reported below: 456 F. 2d
293.

No. 71-1270. McKeE v. UniTep States. C. A. 6th
Cir. Certiorari denied. Reported below: 456 F. 2d
1049.

No. 71-1272. DgFoNT ET AL. v. UNITED STATES ET AL.
C. A. 1st Cir. Certiorari denied. Reported below: 453
F. 2d 1239.
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No. 71-1273. Friep v. Unitep States. C. A. 2d Cir.
Certiorari denied.

No. 71-1274. WarNwriGHT v. UNI1TED STATES. C. A.
10th Cir. Certiorari denied. Reported below: 448 F.
2d 984.

No. 71-1275. CosB v. UniTED STATES. C. A. 2d Cir.
Certiorari denied. Reported below: 455 F. 2d 405.

No. 71-1277. GrRIMES ET AL. v. UNITED STATES; and
No. 71-1296. GuiNnN v. UniTEp StTATES. C. A. 5th
Cir. Certiorari denied. Reported below: 454 F. 2d 29.

No. 71-1292. ALEXANDER v. RICHARDSON, SECRETARY
oF HeavtH, EpucaTioN, AND WELFARE. C. A. 10th Cir.
Certiorari denied. Reported below: 451 F. 2d 1185.

No. 71-1308. PriTcuARD, AKA O’ROARKE v. UNITED
States. C. A. 7th Cir. Certiorari denied. Reported
below: 458 F. 2d 1036.

No. 71-1335. ANSELMO ET AL. v. Loursiana. Sup.
Ct. La. Certiorari denied. Reported below: 260 La.
306, 256 So. 2d 98.

No. 71-1348. SoBEL, pBA ScrrpT SHoP East v. Ciry
oF Lacy-Lakeview, TeExas, eT AL. C. A. 5th Cir. Cer-
tiorari denied.

No. 71-1350. CHAMBERS ET AL. v. NATIONWIDE MU-
TUAL INSURANCE Co. Sup. Ct. Va. Certiorari denied.

No. 71-1354. WESTINGHOUSE ELEcTRIc CoORP. 7.
TrraNntuM MEeTALS CORPORATION OF AMERICA. C. A. 9th
Cir. Certiorari denied. Reported below: 454 F. 2d 515.

No. 71-1395. CaroLro v. S. S. Kresce Co., DBA
K-Marr. C. A. 4th Cir. Certiorari denied. Reported
below: 456 F. 2d 306.




912 OCTOBER TERM, 1971
June 12, 1972 407 U. 8.

No. 71-1374. GerLis v. CiTY OF SAVANNAH, (GEORGIA,
ET AL. C. A. 5th Cir. Certiorari denied.

No. 71-1414. Beaupry v. Wisconsin. Sup. Ct. Wis.
Certiorari denied. Reported below: 53 Wis. 148, 191
N. W. 2d 842,

No. 71-1448. Enso-GurzeiT O/Y ET AL. v. SIDEREWICZ.
C. A. 2d Cir. Certiorari denied. Reported below: 453
F. 2d 1094.

No. 71-5370. HawL v. Froripa. Dist. Ct. App. Fla.,
1st Dist. Certiorari denied. Reported below: 249 So.
2d 59.

No. 71-6035. Fusaro v. CaLrrornia. Ct. App. Cal.,
3d App. Dist. Certiorari denied. Reported below: 18
Cal. App. 3d 877, 96 Cal. Rptr. 368.

No. 71-6071. Pay~NE v. CraveN, WARDEN. Sup. Ct.
Cal. Certiorari denied.

No. 71-6251. CanNITO ET AL, v. WOLFF, WARDEN.
C. A. 8th Cir. Certiorari denied. Reported below: 449
F. 2d 542.

No. 71-6258. Farese v. UniTED STATES. C. A. D. C.
Cir. Certiorari denied.

No. 71-6285. AvenpaNO v. UNiTED StATES. C. A.
9th Cir. Certiorari denied. Reported below: 455 F. 2d
975.

No. 71-6291. CHiLps v. CARDWELL, WARDEN. C. A.
6th Cir. Certiorari denied. Reported below: 452 F. 2d
541.

No. 71-6336. RoBinsoN v. UNITED StaTES. C. A.
5th Cir. Certiorari denied.

No. 71-6426. DEBRUHL v. UNITED STATES. C. A. 4th
Cir. Certiorari denied.
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No. 71-6427. YounNG v. REEp, CHAIRMAN, BOARD OF
ParoLE, ET AL. C. A. 9th Cir. Certiorari denied.

No. 71-6443. Crark v. JoHNSON ET AL. C. A. 10th
Cir. Certiorari denied.

No. 71-6446. Reep v. UniTep States. C. A. 2d Cir.
Certiorari denied.

No. 71-6458. GrenNe v. CHoate, U. S. DisTRICT
Jupce. C. A. 5th Cir. Certiorari denied.

No. 71-6462. SMmITH v. RODGERS, JAIL SUPERINTEND-
ENT. C. A. D. C. Cir. Certiorari denied.

No. 71-6475. WiLLiaMs v. CLARK, WARDEN, ET AL.
C. A. 4th Cir. Certiorari denied.

No. 71-6477. MASHEIOFF v. AMERICAN EXPORT LINES,
Inc, BT AL. C. A. 2d Cir. Certiorari denied.

No. 71-6478. CuULBERSON v. WAINWRIGHT, CORREC-
TIONS DirecTOR. C. A. 5th Cir. Certiorari denied. Re-
ported below: 453 F. 2d 1219.

No. 71-6482. Harris v. CaLirorNia. Ct. App. Cal.,,
2d App. Dist. Certiorari denied.

No. 71-6483. LoGAN v. SLAYTON, PENITENTIARY SU-
PERINTENDENT. C. A. 4th Cir. Certiorari denied.

No. 71-6484. Gawnci v. HENDERSON, PrisoN SUPER-
INTENDENT. C. A. 2d Cir. Certiorari denied.

No. 71-6488. JounsonN v. Cororapo. Ct. App. Colo.
Certiorari denied. Reported below: 490 P, 2d 704.

No. 71-6493. McGURRIN v. SHOVLIN, HospiTAL Svu-
PERINTENDENT. (. A. 3d Cir. Certiorari denied. Re-
ported below: 455 F. 2d 1278.

No. 71-6498. Dicas v. EarLy. Super. Ct. D. C.
Certiorari denied.
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No. 71-6499. Rurz-Juarez v. UNiTED STATES. C. A.
9th Cir. Certiorari denied. Reported below: 456 F. 2d
1015.

No. 71-6515. Pace v. WeELsH. C. A. 1st Cir. Cer-
tiorari denied.

No. 70-5013. JomnsonN v. ILninors. Sup. Ct. Il
Certiorari denied. MR. Justice Doucras is of the opin-
ion that certiorari should be granted. Reported below:
45 I11. 2d 283, 259 N. E. 2d 57.

No. 71-1122. BenNEericiAL Finance Co. ET AL, v.
MASSACHUSETTS ; and

No. 71-1241. HouseHoLp FiNaANCE CORP. ET AL. v.
MassacHUSETTS. Sup. Jud. Ct. Mass. Certiorari de-
nied. MRr. Justice Doucras is of the opinion that
certiorari should be granted. Reported below: —
Mass. —, 275 N. E. 2d 33.

No. 71-1215. TicermMaN v. UNITED STaTES. C. A.
9th Cir. Certiorari denied. MR. Justice DouGLAs is

of the opinion that certiorari should be granted. Re-
ported below: 456 F. 2d 54.

No. 71-1224. McGeE v. UN1TED STATES. C. A. 7th
Cir. Certiorari denied. MR. JusTicE DoucgLas is of the
opinion that certiorari should be granted. Reported be-
low: 460 F. 2d 1287.

No. 71-1258. DEMANGONE v. UNITED STATES. C. A.
3d Cir. Certiorari denied. MRg. Justice DouGLas is of
the opinion that certiorari should be granted. Reported
below: 456 F. 2d 807.

No. 71-1271. ScHNEIDER v. LAIRD, SECRETARY OF
DrerFENSE, ET AL. C. A. 10th Cir. Certiorarl denied.
Mgr. Justice DoucrLas is of the opinion that certiorari
should be granted. Reported below: 453 F. 2d 345.
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No. 71-1334. TwenTiETH CENTURY-Fox FiLm Corp.
v. DEsNY. Ct. App. Cal., 2d App. Dist. Certiorari de-
nied. MR. JusticE DoucLas is of the opinion that cer-
tiorari should be granted.

No. 71-1341. BeHR ET AL. v. CALIFORNIA. App.
Dept., Super. Ct. Cal., County of Los Angeles. Certi-
orari denied. MRg. JusTicE Doucras is of the opinion
that certiorari should be granted.

No. 71-1346. Ux~itep MiNE WORKERS OF AMERICA V.
RiverToN CoaL Co. ET AL. C. A. 6th Cir. Certiorari
denied. MRg. JusticE Doucras is of the opinion that
certiorari should be granted. Reported below: 453 F. 2d
1035.

No. 71-1362. JomnNsoN v. COMMITTEE ON EXAMINA-
TIONS & ADMISSIONS OF THE SUPREME COURT OF ARIZONA.
Sup. Ct. Ariz. Certiorari denied. MR. JusTicE DouGLAS

is of the opinion that certiorari should be granted.

No. 71-1384. NEw York, NEw HaveNn & HARTFORD
Raruroap ComPANY FIRST MORTGAGE 4% BONDHOLDERS
CoMMITTEE v. BAKER ET AL., TRUSTEES. C. A. 3d Cir.
Certiorari denied. MRg. Justice Doucras is of the opin-
ion that certiorari should be granted. Reported below:
455 F. 2d 811.

No. 71-6158. FoGGy v. AR1ZoNA ET AL. Sup. Ct. Ariz.
Certiorari denied. MR. JusTickE DouagLas is of the opin-
ion that certiorari should be granted. Reported below:
107 Ariz. 307, 486 P. 2d 789.

No. 71-6502. Youna v. Maryranp. C. A. 4th Cir.
Certiorarl denied. MR. JusticeE DoucLas is of the opin-
ion that certiorari should be granted. Reported below:
455 F. 2d 679.

No. 71-1266. GETTELMAN v. COMMISSIONER OF IN-
TERNAL REVENUE. C. A. 7th Cir. Motion to dispense
with printing petition granted. Certiorari denied.
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No. 71-6514. RAYSOR ET AL. v. SoUTH CAROLINA.
Sup. Ct. S. C. Certiorari denied. MR. JusTice DouGLAs
is of the opinion that certiorari should be granted. Re-
ported below: 257 S. C. 265, 185 S. E. 2d 529.

No. 71-1078. Morry v. Louisiana. Sup. Ct. La.
Certiorari denied. MRg. Justice DouGLas and MRg. Jus-
TICE BRENNAN are of the opinion that certiorari should
be granted.

No. 71-1365. RaNGER INsuraNce Co. v. CULBERSON,
Exrcurrix, BT AL. C. A. 5th Cir. Motion of respond-
ent Culberson for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 454 F.
2d 857.

No. 71-1412. Eyman, WarbeEN v. Harr. C. A. 9th
Cir. Motion of respondent for leave to proceed in forma

pauperis granted. Certiorari denied. Reported below:
458 F. 2d 334.

No. 71-1462. Soro Cup Co. v. ILLiNoIs TooL WORKS,
Inc. C. A. 7th Cir. Motion of Sweetheart Plastics,
Ine., for leave to file a brief as amicus curiae granted.
Certiorari denied. MRg. Justice DouaLas is of the opin-
ion that certiorari should be granted. Reported below:
461 F. 2d 265.

Rehearing Denied

No. 70-78. A¥rrFiLiATED UtE CrT1ZENS OF UTAH ET AL.
v. UNITED STATES ET AL., 406 U. S. 128. Petition for
rehearing denied. MR. Jusrice PoweLr and Mg. Jus-
TICE REENQUIST took no part in the consideration or
decision of this petition.

No. 71-962. KeLLEy ET AL. v. TExas State Boarp
oF MEepicaL ExaMiINers, 405 U. S. 1073. Petition for
rehearing denied.
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JUuNE 13, 1972

Dismissal Under Rule 60

No. 71-1372. BENNETT ET AL. v. GRAVELLE ET AL.
C. A. 4th Cir. Petition for writ of certiorari dismissed
under Rule 60 of the Rules of this Court. Reported
below: 451 F. 2d 1011.

JUunEe 19, 1972

Appeals Dismissed

No. 71-1085. CaLirorNIA v. KaPLAN. Appeal from
Sup. Ct. Cal. Motion of appellee for leave to proceed
in forma pauperis granted. Appeal dismissed, it appear-
ing that the judgment below rests upon an adequate
state ground. Reported below: 6 Cal. 3d 150, 491 P.
ekl

No. 71-1400. Un~itep Amr Lines, INc. v. PORTER-
FIELD, TAx CoMMiIssioNER oF OmI1o. Appeal from Sup.
Ct. Ohio dismissed for want of substantial federal ques-
tion. MR. JusTicE DoucLas is of the opinion that prob-
able jurisdiction should be noted. MR. JusTICE POWELL
took no part in the consideration or decision of this ap-
peal. Reported below: 28 Ohio St. 2d 97, 276 N. E. 2d
629.

No. 71-1477. DICKENS ET UX. v. ERNESTO ET AL.
Appeal from Ct. App. N. Y. dismissed for want of sub-
stantial federal question. MR. JusTicE Dougras is of
the opinion that probable jurisdiction should be noted.
Reported below: 30 N. Y. 2d 61, 281 N. E. 2d 153.

No. 71-5400. HickMaN v. VIiRGINIA. Appeal from
Sup. Ct. Va. dismissed for want of jurisdiction. Treating
the papers whereon the appeal was taken as a petition
for writ of certiorari, certiorari denied. MR. JUSTICE
Doucras is of the opinion that probable jurisdiction
should be noted.
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Vacated and Remanded on Appeal

No. 71-5723. McALLISTER v. VIRGINIA. Appeal
from Sup. Ct. Va. Motion of appellant for leave to pro-
ceed in forma pauperis granted. Judgment vacated and
case remanded for further consideration in light of Arger-
singer v. Hamlin, Sheriff, ante, p. 25. MR. JUSTICE
DoucLas would reverse judgment of lower court.

Affirmed on Appeal

No. 71-1435. StATE DEPARTMENT OF HEALTH AND
REHABILITATIVE SERVICES OF FLORIDA ET AL. v. ZARATE
ET AL. Appeal from D. C. S. D. Fla. Motion of appel-
lees Herman and Pola Sheydwasser for leave to proceed
m forma pauperis granted. Judgment affirmed. MR.
JusTicE WHITE is of the opinion that probable jurisdic-
tion should be noted.

Certiorari Granted—Vacated and Remanded

No. 70-5052. KAMMERER v. WASHINGTON ET AL.
Sup. Ct. Wash. Motion for leave to proceed in forma
pauperis and certiorari granted. Judgment vacated and
case remanded for further consideration in light of Arger-
singer v. Hamlin, Sheriff, ante, p. 25.

No. 70-5053. Fox v. City oF BELLEVUE ET AL. Sup.
Ct. Wash. Motion for leave to proceed in forma pau-
peris and certiorari granted. Judgment vacated and case
remanded for further consideration in light of Arger-
singer v. Hamlin, Sheriff, ante, p. 25.

No. 71-5722. WricHT v. Town orF Woop. Sup. Ct.
S. D. Motion for leave to proceed in forma pauperis and
certiorari granted. Judgment vacated and case re-
manded for further consideration in light of Argersinger
v. Hamlin, Sheriff, ante, p. 25. MRg. JusTtice DoucGLAs
would grant certiorari and reverse the judgment of the
lower court. Reported below: 85 S. D. 669, 189 N. W.
2d 447.
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No. 71-6445. Jones v. Unitep States. C. A. 3d
Cir. Motion for leave to proceed in forma pauperis and
certiorari granted. On representation of the Solicitor
General set forth in his Memorandum for the United
States, filed May 25, 1972, judgment is vacated and case
remanded for reconsideration in light of position pres-
ently asserted by the Government. Reported below:
456 F. 2d 627.

Certiorart Granted—Reversed and Remanded. (See
No. 71-1309, ante, p. 366.)

Miscellaneous Orders

No. 71-1592. AUERBACH ET AL. v. MANDEL, GOVERNOR
OF MARYLAND, ET AL. Appeal from D. C. Md. Motion
to expedite denied.

No. 71-6534. FErre v. BRANTLEY, WARDEN; and
No. 71-6541. McCray v. MARYLAND. Motions for
leave to file petitions for writs of habeas corpus denied.

No. 71-6573. GerarRDI v. UNITED STATES DISTRICT
Court ¥OR THE CENTRAL DisTRICT OF CALIFORNIA ET AL.
Motion for leave to file petition for writ of mandamus
denied. ‘

Certiorart Granted

No. 71-1369. OswaLp, CoRRECTION COMMISSIONER,
ET AL. v. RobriGuez ET AL. C. A. 2d Cir. Certiorari
granted. Reported below: 456 F. 2d 79.

No. 71-1398. WARNER, SECRETARY OF THE NAVY 0.
Fuemings. C. A. 2d Cir. Motion of respondent for
leave to proceed in forma pauperis granted. Certiorari
granted and case set for argument with No. 71-6314
[Gosa v. Mayden, Warden], infra. Reported below: 458
F. 2d 544.
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No. 71-6314. Gosa v. MaypEN, WarbEN. C. A. 5th
Cir. Motion of petitioner for leave to proceed in forma
pauperis granted. Certiorari granted and case set for
argument with No. 71-1398 [Warner, Secretary of the
Navy v. Flemings], supra. Reported below: 450 F. 2d
753.

Certiorari Denied. (See also No. 71-5400, supra.)

No. 71-1206. DePuvee v. Unitep States. C. A.
10th Cir. Certiorari denied. Reported below: 452 F.
2d 915.

No. 71-1260. ScHooL TOWN OF SPEEDWAY ET AL. V.
DN, U. S. District Jupcg, ET AL. C. A. 7th Cir.
Certiorari denied. Reported below: See 332 F. Supp.
655.

No. 71-1290. BINDER v. UNITED STATES;

No. 71-1307. SamueLs v. UNITED STATES; and

No. 71-6519. Braunxer v. Unitep StaTes. C. A.
2d Cir. Certiorari denied. Reported below: 453 F.
2d 805.

No. 71-1295. WEeNGer v. UNiTEp StaTES. C. A. 2d
Cir. Certiorari denied. Reported below: 455 F. 2d 308.

No. 71-1299. KARNEGES ET AL. v. UNITED STATES.
C. A. 9th Cir. Certiorari denied.

No. 71-1366. MARINO ET AL. v. NEW YORK. App.
Div,, Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.
Reported below: 38 App. Div. 2d 688 and 689, 326
N. Y. S. 2d 551 and 552.

No. 71-1367. RoCKWELL-STANDARD CORP. ¥. SCAIFE
Co. Sup. Ct. Pa. Certiorari denied. Reported below:
446 Pa. 280, 285 A. 2d 451.

No. 71-1379. Watts v. TEAGLE ET AL. Ct. App. Ga.
Certiorari denied. Reported below: 124 Ga. App. 726,
185 S. E. 2d 803.
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No. 71-1375. City or Hickory HiLLs v. VILLAGE OF
BripgeviEw ET AL, App. Ct. Ill., 1st Dist. Certiorari
denied. Reported below: 1 Ill. App. 3d 931, 274 N. E.
2d 925.

No. 71-1385. SPAGAT ET AL. v. MAHIN, DIRECTOR OF
Revenve oF IruiNois, ET AL. Sup. Ct. Ill. Certiorari
denied. Reported below: 50 Ill. 2d 183, 277 N. E. 2d
834.

No. 71-1388. GRIVETTI ET AL. v. SCOTT, ATTORNEY
GENERAL oF IiLLIiNors; and

No. 71-1389. PARTEE ET AL. v. SCOTT, ATTORNEY
GeNERAL OF Inuinors. Sup. Ct. Ill.  Certiorari denied.
Reported below: 50 Ill. 2d 156, 277 N. E. 2d 881.

No. 71-1415. Ross v. Tarr. Sup. Ct. Mich. Cer-
tiorari denied.

No. 71-1420. TepericH v. NORTH JUDSON-SAN

Pierre Hica Scuoor BuiLping Corp. ET AL. Sup. Ct.
Ind. Certiorari denied. Reported below: — Ind. —,
275 N. E. 2d 814.

No. 71-1466. GorsaLiTz v. OLIN MaTHIESON CHEM-
1ca. Corp. C. A. 5th Cir. Certiorari denied. Re-
ported below: 456 F. 2d 180.

No. 71-5611. WALSH ET AL. v. P1cARD, CORRECTIONAL
SupERINTENDENT. C. A. 1st Cir. Certiorari denied.
Reported below: 446 F. 2d 1209.

No. 71-6074. Ray v. BrierLEy, WarbENn. C. A. 3d
Cir. Certiorari denied.

No. 71-6167. HarroN v. SMITH, WARDEN. Sup. Ct.
Ga. Certiorari denied. Reported below: 228 Ga. 378,
185 S. E. 2d 388.

No. 71-6190. TroxeLL v. CARDWELL, WARDEN. C. A.
6th Cir. Certiorari denied.
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No. 71-6169. Hawxkins v. ViRGINIA. Sup. Ct. Va.
Certiorari denied. Reported below: 212 Va. 632, 186
S. E. 2d 38.

No. 71-6281. BEISHIR ET AL. v. SWENSON, WARDEN,
ET AL. C. A. 8th Cir. Certiorari denied.

No. 71-6284. AxprEws v. NorTrH CarorLiNa. Ct.
App. N. C. Certiorari denied. Reported below: 12
N. C. 421, 184 S. E. 2d 69.

No. 71-6394. Tauorr v. UniTED STATES. C. A. 8th
Cir. Certiorari denied. Reported below: 454 F. 2d
1111.

No. 71-6454. REVEL ET AL. v. UNITED STATES. C. A.
5th Cir. Certiorari denied.

No. 71-6465. DeLuzio v. UniTep States. C. A.
10th Cir. Certiorari denied. Reported below: 454 F.
2d 711.

No. 71-6474. Erwinc v. UN1TeED STATES. C. A. 9th
Cir. Certiorari denied.

No. 71-6494. Arkes v. UNITED STATES BOARD OF
ParoLE ET AL. C. A. 10th Cir. Certiorari denied.

No. 71-6526. UpsrEr v. OHIo. Sup. Ct. Ohio.
Certiorari denied.

No. 71-6530. Lovist v. VirgiNIA. Sup. Ct. Va. Cer-
tiorari denied.

No. 71-6531. Sires v. PinnNock. Sup. Ct. Wash.
Certiorari denied.

No. 71-6533. Prorr v. TENNESSEE. Ct. Crim. App.
Tenn. Certiorari denied.

No. 71-6542. LeEMON v. YEAGER, PriNCIPAL KEEPER.
C. A. 3d Cir. Certiorari denied.




ORDERS
407 U.S. June 19, 1972

No. 71-6545. SwWEeENEY v. NEW YORK. App. Div,,
Sup. Ct. N. Y., 3d Jud. Dept. Certiorari denied.

No. 71-6548. SpPINELLI v. UNITED STATES. C. A. 2d
Cir. Certiorari denied.

No. 71-6559. McREey~NoLps v. VIRGINIA. Sup. Ct.
Va. Certiorari denied.

No. 71-6560. MAYBERRY ¥. YEAGER, PRINCIPAL
Kegper. C. A. 3d Cir. Certiorari denied.

No. 71-6561. Larmerra v. NEw York. Ct. App. N. Y.
Certiorari denied. Reported below: 30 N. Y. 2d 68,
281 N. E. 2d 157.

No. 71-6562. LAFAY v. Fritz, CORRECTIONAL SUPER-
INTENDENT. C. A. 2d Cir. Certiorari denied. Re-
ported below: 455 F. 2d 297.

No. 71-6563. HAckEer v. GAFFNEY, WARDEN. C. A.
10th Cir. Certiorari denied.

No. 71-6577. Dockery v. CavLirornia. C. A. 9th
Cir. Certiorari denied.

No. 71-6578. PirLLis ET AL. v. GOVERNOR OF VIRGINIA
ET AL. C. A. 4th Cir. Certiorari denied.

No. 71-6581. Lopez v. WisconsiN. Sup. Ct. Wis.
Certiorari denied. Reported below: 53 Wis. 2d 662,
193 N. W. 2d 874.

No. 71-6590. Moore v. PowgLL, CORRECTIONAL SU-
PERINTENDENT. C. A. 3d Cir. Certiorari denied.

No. 71-6591. Caruso v. NEw YORK ET AL. App.
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 71-6597. Junior v. AraBama. Ct. Crim. App.
Ala. Certiorari denied. Reported below: 47 Ala. App.
518, 257 So. 2d 844.
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No. 71-6593. BuTtLER v. CALiFORNIA. Ct. App. Cal.,
2d App. Dist. Certiorari denied.

No. 71-6595. Srokes v. Kentucky. Ct. App. Ky.
Certiorarl denied.

No. 71-6599. SpiLLERS v. NORTHERN ASSURANCE
CoMmPANY OF AMERICA ET AL. Sup. Ct. La. Certiorari
denied. Reported below: 260 La. 288, 255 So. 2d 772.

No. 71-6600. IN rRe WAyranD. Sup. Ct. Okla. Cer-
tiorari denied.

No. 71-6602. SteLL v. Bensamin. C. A. D. C. Cir.
Certiorari denied.

No. 71-6605. LivinestoN ». MoBiL Oir Corp. Ct.
App. N. Y. Certiorari denied.

No. 71-6608. ABramaM v. Ouio. Ct. App. Ohio,
Cuyahoga County. Certiorari denied.

No. 70-50. ConsoLDATED CITY OF JACKSONVILLE
ET AL. v. WooLEY. C. A. 5th Cir. Motion of respondent
for leave to proceed in forma pauperis granted. Certio-
rari denied. Reported below: 433 F. 2d 980.

No. 71-898. NorTHERN CALIFORNIA COLLECTION
SERVICE, INC., OF SACRAMENTO v. RANDONE ET AL. Sup.
Ct. Cal. Motion of respondents for leave to proceed
m forma pauperis granted. Certiorari denied. Re-
ported below: 5 Cal. 3d 536, 488 P. 2d 13.

No. 70-5304. BerL v. Kentucky. Cir. Ct. Ky.,
Fayette County. Certiorari denied. @MR. JUSTICE
DoucGras is of the opinion that certiorari should be
granted.

No. 71-1262. Hgerscovitz v. Boarp or CoOMMISSION-
ERS OF THE UTAH STATE BAR. Sup. Ct. Utah. Certio-
rari denied. MR. JusTicE DouGLas is of the opinion that
certiorari should be granted.
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No. 71-143. StEVENS ET AL. v. WaTson. Ct. App.
Cal,, 2d App. Dist. Certiorari denied. MR. JUSTICE
Douaras is of the opinion that certiorari should be
granted. Reported below: 16 Cal. App. 3d 629, 94 Cal.
Rptr. 190.

No. 71-1337. JoHNSON ET AL. v. VIRGINIA. Sup. Ct.
Va. Certiorari denied. MR. JusTiceé Doucras is of the
opinion that certiorari should be granted. Reported be-
low: 212 Va. 579, 186 S. E. 2d 53.

No. 71-1352. MULVANEY ET AL. v. NEW JERSEY. Sup.
Ct. N. J. Certiorari denied. MRr. JusTice DoucGLas is
of the opinion that certiorari should be granted. Re-
ported below: 60 N. J. 139, 286 A. 2d 512.

No. 71-1370. Hacxkerr ET AL. v. GENERAL Host Corp.
ET AL. C. A. 3d Cir. Certiorari denied. MR. JUSTICE
Douagras is of the opinion that certiorari should be
granted. Reported below: 455 F. 2d 618.

No. 71-1406. Howarp ET AL. v. Apams CoOUNTY
Boarp orF Supervisors ET AL. C. A. 5th Cir. Certiorari
denied. MR. JusTick DoucLas is of the opinion that cer-
tiorari should be granted. Reported below: 453 F. 2d
455.

No. 71-1424. F1TzGERALD v. SUPERIOR COURT OF CALI-
FORNIA, C1TY AND CoUNTY OF SAN FRANCISCO (SOUTHERN
Paciric Co., REAL PARrTY 1IN INTEREST). Ct. App. Cal.,
1st App. Dist. Certiorari denied. MRg. JusTicE Doua-
LAS is of the opinion that certiorari should be granted.

No. 71-1460. HamILTON, ADMINISTRATRIX v. CHESA-
PEAKE & OHIO RaiLway Co. C. A. 4th Cir. Certiorari
denied. MRg. JusTice DouGras is of the opinion that
certiorari should be granted.

No. 71-6455. Harris v. Unitep StaTes. C. A. 4th
Cir. Certiorari denied. MR. JusTicE DouGLas is of the
opinion that certiorari should be granted.
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No. 71-6100. Brmces v. Texas. Ct. Crim. App.
Tex. Certiorari denied. MR. Justice Doucras is of
the opinion that certiorari should be granted. Reported
below: 471 S. W. 2d 838.

No. 71-6112. MirLer v. UN1TED STATES. C. A. 10th
Cir. Certiorari denied. MR. Justice DoucLas is of the
opinion that certiorari should be granted. Reported be-
low: 452 F. 2d 731.

No. 71-6538. HuckaBay v. WOODMANSEE, JUDGE,
ET AL. C. A. 9th Cir. Certiorari denied. MR. JUSTICE
Dovucras is of the opinion that certiorari should be
granted. Reported below: 452 F. 2d 1389.

No. 71-6553. SpaiN v. MoNTANYE, CORRECTIONAL
SUPERINTENDENT. C. A. 2d Cir. Certiorari denied.
MRr. Justice DoucgLas is of the opinion that certiorari
should be granted.

No. 71-6616. Dixon v. Unitep StateEs. Ct. App.
D. C. Certiorari denied. MRg. Justice Doucras is of
the opinion that certiorari should be granted. Reported
below: 287 A. 2d 89.

No. 71-1219. SceEnic Hupson PreservaTiON CON-
FERENCE ET AL. v. FEDERAL PowER COMMISSION ET AL.;

No. 71-1220. City or NEwW York v. FEDERAL POWER
CoMMISSION ET AL.; and

No. 71-1221. Sierra CLUB ET AL. v. FEDERAL POWER
CommMissioN ET AL. C. A. 2d Cir. Motion to dispense
with printing the Federal Power Commission opinion in
No. 71-1219 to conform with Rule 39 of the Rules of
this Court granted. Certiorari denied. Reported be-
low: 453 F. 2d 463.

MRgr. Justice Doucras, dissenting.

These petitions should be granted to consider whether
the Federal Power Commission complied with its obliga-
tions under §§ 101 and 102 of the National Environ-
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mental Policy Act of 1969, 83 Stat. 852, 42 U. 8. C.
§8§ 4331 and 4332, in granting a license to Consolidated
Edison Company of New York, Inc., for the construction
of a pumped storage power project on Storm King
Mountain on the Hudson River.

Under § 101 of the Act federal agencies are instructed
to take environmental consequences into account in their
decisionmaking.! That mandate was aimed partly at
eliminating the excuse which had often been offered by
bureaucrats that their statutory authority did not au-
thorize consideration of such factors in their policy deci-
sions. See Udall v. FPC, 387 U. S. 4282 More impor-

1 Section 101 of the National Environmental Policy Act, 83 Stat.
852, 42 U. S. C. § 4331, provides in pertinent part:

“(b) In order to carry out the policy set forth in this Aet, it
is the continuing responsibility of the Federal Government to use all
practicable means, consistent with other essential considerations of
national policy, to improve and coordinate Federal plans, functions,
programs, and resources to the end that the Nation may—

“(1) fulfill the responsibilities of each generation as trustee of
the environment for succeeding generations;

“(2) assure for all Americans safe, healthful, productive, and
esthetically and culturally pleasing surroundings;

“(3) attain the widest range of beneficial uses of the environment
without degradation, risk to health or safety, or other undesirable
and unintended consequences;

“(4) preserve important historic, cultural, and natural aspects
of our national heritage, and maintain, wherever possible, an en-
vironment which supports diversity and variety of individual choice.”

2In that case we held that the grant of authority to this Commis-
sion to alienate federal water resources does not turn simply on
whether the project will be beneficial to the licensee. Nor is the
test solely whether the region will be able to use the additional
power. We said: “The test is whether the project will be in the pub-
lic interest. And that determination can be made only after an ex-
ploration of all issues relevant to the ‘public interest,’ including . . .
the public interest in preserving reaches of wild rivers and wilderness
areas, the preservation of anadromous fish for commercial and recre-
ational purposes, and the protection of wildlife.” 387 U. S., at 450.

The Commission’s attitude in that case reappeared in the present
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tantly, § 101 was meant as an affirmative duty “to con-
sider environmental issues just as they consider other
matters within their mandates.” Calvert Cliffs’ Coor-
dinating Committee, Inc. v. AEC, 146 U. S. App. D. C,
33, 36, 449 F. 2d 1109, 1112.

Section 102 ° requires that administrators incorporate

case: “Implicit in the reasoning of the Commission and the Examiner
is the assumption that this project must be built and that it must
be built now.” 387 U. S., at 448.

3 Section 102 of the National Environmental Policy Act, 42 U. S. C.
§ 4332, provides in pertinent part:

“The Congress authorizes and directs that, to the fullest extent
possible: (1) the policies, regulations, and public laws of the United
States shall be interpreted and administered in accordance with the
policies set forth in this Act, and (2) all agencies of the Federal
Government shall—

“(C) include in every recommendation or report on proposals for
legislation and other major Federal actions significantly affecting the
quality of the human environment, a detailed statement by the
responsible official on

“(i) the environmental impact of the proposed action,

“(ii) any adverse environmental effects which cannot be avoided
should the proposal be implemented,

“(ili) alternatives to the proposed action,

“(iv) the relationship between local short-term uses of man’s
environment and the maintenance and enhancement of long-term
productivity, and

“(v) any irreversible and irretrievable commitments of resources
which would be involved in the proposed action should it be
implemented.

“Prior to making any detailed statement, the responsible Federal
official shall consult with and obtain the comments of any Federal
agency which has jurisdiction by law or special expertise with respect
to any environmental impact involved. Copies of such statement
and the comments and views of the appropriate Federal, State, and
local agencies, which are authorized to develop and enforce environ-
mental standards, shall be made available to the President, the
Council on Environmental Quality and to the public as provided by
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certain procedures into their operating routines in order
(1) to increase the likelihood that environmental con-
sequences of agency action will not be unforeseen and
(2) to insure that if a project is approved, an environ-
mentally acceptable alternative will be chosen. Section
102 (2) (C) requires a detailed statement in connection
with actions significantly affecting the quality of the hu-
man environment, specifying the environmental impact
of the proposed action and alternatives. Section 102 (2)
(D) places bureaus under an affirmative duty to study
and develop alternatives where there are unresolved
conflicts concerning the alternative uses of available
resources.

This case poses issues under both sections. In 1964
the Consolidated Edison Company of New York (Con
Ed) proposed to the Commission that it be allowed
to construct a reservoir atop Storm King Mountain
along with a hydroelectric generating plant to be driven
by water falling from the reservoir. During the day-
time hours when energy demand is high the plant would
be operational, but during the evening hours when part
of Con Ed’s existing facilities are normally idle, power
from one of its existing plants would be used to pump
water from the Hudson River to the reservoir. In 1965
the Commission approved the project but the Court
of Appeals for the Second Circuit in a suit brought by
conservationists and local residents set aside the order
and remanded for more detailed consideration of various
environmental aspects of the project. Scenic Hudson
Preservation Conference v. FPC, 354 F. 2d 608 (CA2).

section 552 of title 5, United States Code, and shall accompany the
proposal through the existing agency review processes;

“(D) study, develop, and describe appropriate alternatives to
recommended courses of action in any proposal which involves
unresolved conflicts concerning alternative uses of available re-
sources . . . ."”
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After more hearings had been completed but before
the Commission acted, the National Environmental Pol-
icy Act of 1969 beeame effective. Although it has been
conceded that the Act’s requirements were applicable in
these proceedings, no further hearings were held; and
no environmental impact statement was drafted. The
Commission approved the project and attempted to sat-
isfy its procedural duties under § 102 by specifying certain
environmental impact forecasts in its final opinion.

The Court of Appeals affirmed, over the dissent of
Judge Oakes, who thought that the Commission had not
discharged its obligations under NEPA. 453 F. 2d 463.
The majority held that under § 101 the ultimate balance
of energy and environmental values was the responsibil-
ity of the Commission, and courts could upset only deci-
sions not supported by “substantial evidence.” It also
held, with respect to the procedural requirements of
§ 102, that the Commission’s hearings and consultation
with other agencies satisfied the command that a “sys-
tematie, interdisciplinary approach” be utilized.* It also
found that the Commission’s final opinion which con-
tained its environmental findings would, under the cir-
cumstances, suffice as an environmental impact state-
ment. A petition for rehearing en banc was denied by
an equally divided court, with Judge Timbers dissenting
in a short opinion which expressed doubt as to the
validity of the majority’s reliance on the “substantial evi-
dence” test, id., at 494.

I believe the Court of Appeals gave the Act too re-
strictive a meaning. As to the Commission’s duty to
take environmental impact into account, Judge Oakes,
in his dissenting opinion, made a strong case for the view
that the Commission (a) misjudged the risk that project
construction might work irreparable injury to one of

+NEPA, § 102 (2) (A).
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three vital water supply systems serving New York City;
(b) underestimated the extent of additional air pollution
which would be generated by nighttime burning of fossil
fuels in New York City in order to generate the power
needed to pump the river water to the reservoir; and
(¢) generally undervalued environmental considerations
while overvaluing engineering and economic considera-
tions. Although value judgments are inevitable and
even though the Commission’s balancing of environmen-
tal costs with other factors may be entitled to some
deference, I share Judge Timbers’ doubts that under
§ 101 the balance struck by an agency unskilled in en-
vironmental matters should be reviewed only through
the lens of the “substantial evidence” test. Cf. Citizens
To Preserve Overton Park v. Volpe, 401 U. S. 402, 413
(“If the statutes are to have any meaning, the Secretary
cannot approve the destruction of parkland unless he
finds that alternative routes present unique problems’).
But see Calvert Cliffs’, supra, at 39, 449 F. 2d, at 1115.

I also am not satisfied that the procedural obliga-
tions under § 102 were honored. First, the Commis-
sion did not draft the impact statement required by
§102 (2)(C). Thus, when the Commissioners deliber-
ated the fate of Storm King Mountain, they did not have
before them a coherent study addressed to the environ-
mental consequences of the project and alternatives to
it. Another panel of the Second Circuit has recently
ruled that the impact statement must be written before
action is taken. Greene County Planning Board v. FPC,
455 F. 2d 412 (CA2). Administrators cannot attempt
to comply with the Act by calling their final opinion
their impact statement. True, here the hearings had
been completed after the Aect became effective. Yet
the Commission could have deferred decision until its own
§ 102 statement was prepared.
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Second, the Commission’s final opinion suggests that
its consideration of environmental issues is required
only when private citizens bring such problems to the
agency’s attention. For example, in many passages of
its opinion the Commission states that particular ob-
jections to the project had been rejected for lack of
evidence in the administrative record.® This approach—
symptomatic of the phenomenon of bureaucratic
“industry-mindedness”—wrongly assumed that a pre-
sumption of validity supported the Con Ed proposal and
that environmental groups had a burden of proof to
overcome.

Similarly, the Commission limited its inquiry pri-
marily to those program alternatives which had been
submitted by the conservationists opposing the Con Ed
project. The agency did not generate its own alter-
natives, although Congress charged each federal agency
to represent not only the public interest in general but
also under NEPA to pay particular attention to the
environmental ramifications of its actions. Whether or
not, conservationists appear to register dissent, the Com-
mission is told in § 102 (2)(D) to “study, develop, and

5 For example, see Judge Oakes’ dissent below, 453 F. 2d 463,
482. Scenic Hudson’s Petition A47. See also the opinion of the
Federal Power Commission, No. 584, Consolidated Edison Company
of New York, Inc., Project 2338, 44 F. C. C. 350: “There has been
no showing that a combination nuclear-gas turbine alternative offers
any advantages or indeed is even reasonably equivalent to Corn-
wall.” Id., at 377. “None of the interveners presented any evi-
dence on alternative hydroelectrie sites.” Id., at 379. “The record
is uncontradicted, and we find, that there is no feasible hydroelectric
alternative to Cornwall.” Ibid. “No party to this proceeding has
suggested any other plan or project for improving or developing
the waterway . . . .” Id, at 388. And see id., at 409 n. 25,
stating in part that “[t]here is no evidence concerning the condi-
tion of the Aqueduct’s lining. Its structural integrity is unknown
to the City or any of its witnesses.”
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deseribe appropriate alternatives to recommended courses
of action . . ..” The agency is directed to apply its
own expertise and imagination in exploring less drastic
alternatives. And, one alternative, which went com-
pletely overlooked by the Commission, as Judge Oakes
noted below, is not to build any project at all. Whether
that option is realistic we do not know. Informing the
public and Congress on that score is the function of
the impact statement. In short, the Act requires that
bureaucrats not only listen to protests, but also avoid
projects that have imprudent environmental impacts.
There is no burden of proof for the objector to overcome.

Finally, the Commission’s opinion is too imprecise
to provide any helpful insight for Congress, the Coun-
cil on Environmental Quality, or the public into what
value judgments it made. We know that the Commis-
sion rejected alternatives with less deleterious environ-
mental consequences on the ground that they were
“more” costly and “less” reliable. But we have no rea-
sonably precise notion of how much reliability and money
were gained at the expense of the destruction of Storm
King Mountain. Whether or not courts may review
the Commission’s ultimate balance of these competing
considerations, the fact remains that Congress and the
public are entitled to know those judgments. One func-
tion of the § 102 statement is certainly to make explicit
the priorities of the agencies. That purpose is not
served where ail that is basically told is that the pre-
ferred alternative is cheaper and more reliable, though in-
volving adverse implications for the surrounding ecology.

If this kind of impact statement is tolerated, then the
mandate of NEPA becomes only a ritual and like the
peppercorn a mere symbol that has no vital meaning.
The decision below is, in other words, the beginning
of the demise of the mandate of NEPA.

I would grant these petitions.
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No. 71-1280. B. Forman Co., INc., ET AL. v. COMMIS-
sIONER OF INTERNAL REvenNuge. C. A. 2d Cir. Certio-
rari denied. MR. JusTiCE MARSHALL and MR. JUSTICE
PoweLL are of the opinion that certiorari should be
granted. Reported below: 453 F. 2d 1144.

No. 71-1392. CounTy Boarp oF EDUCATION OF FAY-
eTTE CounTy, TENNESSEE v. WALKER ET AL. C. A, 6th
Cir. Certiorari denied. MRg. JusTicE MARSHALL took
no part in the consideration or decision of this petition.
Reported below: 455 F. 2d 199.

No. 71-1457. MonsanTo Co. v. RoEM & Haas Co.
C. A. 3d Cir. Motion of American Patent Law Assn.

for leave to file a brief as amicus curiae granted. Cer-
tiorari denied. Reported below: 456 F. 2d 592.

Rehearing Denied

No. 71-1196. CoOREY ET AL. v. STATE SAVINGS & LoaN
AssN. ET AL., 406 U. S. 920; and

No. 71-5172. Duxkes v. WARDEN, 406 U. S. 250. Peti-
tions for rehearing denied.

No. 71-5845. CoLeman v. CraMER, 406 U. S. 910.
Motion for leave to file petition for rehearing denied.

June 21, 1972

Dismassal Under Rule 60

No. 71-5217. JErRNIGAN v. EcCoNOMY EXTERMINATING
Co., Inc., eT AL. Appeal from D, C. N. D. Ga. dismissed
under Rule 60 of the Rules of this Court. Reported
below: 327 F. Supp. 24.
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