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In his Commentaries, Chancellor Kent  says, vol. 4, p. 38-9, that “ a tran-
sitory seisin, for an instant, when the same act that gives the estate to the 
husband conveys it out of him, as in the case of the conusee of a fine, is not 
sufficient to give the wife dower ; the same doctrine applies, when the hus-
band takes a conveyance in fee, and at the same time mortgages the land 

_ back to the grantor, *or to a third person, to secure the purchase- 
-I money, in whole or in part, dower cannot be claimed as against 

rights under that mortgage ; the husband is not deemed sufficiently or 
beneficially seised, by an instantaneous passage of the fee, in and out of 
him, to entitle his wife to dower as against the mortgagee.” Of a seisin 
for an instant, a women shall not be endowed. Co. Litt. ch. 5, § 36. This 
is the well-established doctrine on the subject. Holbrook v. Finney, 4 Mass. 
566 ; Clark v. Munroe, 14 Ibid. 352 ; Stow v. Tift, 15 Johns. 485.

The plaintiff insists, that the principle which excludes dower, in a case * 
of a momentary seisin, applies only where the grantor acts in carrying out 
a naked trust. This position is not sustained by the authorities. In the 
case of McCauley v. Grimes, 2 Gill & Johns. 324, the court say, “Perhaps, 
there is no general rule, in strictness, that in cases of instantaneous seisin, 
the widow shall or shall not be entitled to dower.” And they say, “ where 
a man has the seisin of an estate beneficially for his own use, the widow 
shall be endowed.” What may be a beneficial seisin in the husband, so as 
to entitle his widow to dower, may be a matter of controversy, and must 
lead to some uncertainty. But, in the language of Chancellor Kent , where 
a mortgage is given by the grantee, at the same time the conveyance of the 
land is executed to him, there is no such beneficial seisin in him as to give a 
right to dower. The incumbrances in this case exceed, it is believed, the 
value of the estate ; and this being the case, the grantees could in no sense 
be said to be beneficially seised, so as to sustain the claim of the complain-
ant. Upon the whole, the decree of the circuit court is affirmed.

This  cause came on to be heard, on the transcript of the record from the 
circuit court of the United States for the district of Maryland, and was 
argued by counsel: On consideration whereof, it is ordered and decreed by 
this court, that the decree of the said circuit court in this cause be and the 
same is hereby affirmed, with costs.

*40] *The Nort h  Caroli na .
Jacob  Hou sem an , Claimant, &c., Appellant, v. The cargo of the Schooner 

Nort h  Caro lin a  : Oliv er  O’Hara , Agent, &c., Libellant.
Salvage.

The schooner North Carolina, bound from Appalachicola to Charleston, with a cargo of cotton, 
part on account of the consignees, and part the property of the shipper, struck on a reef, 
about ninety-five miles from Key West; and the next morning, 110 bales of cotton were taken 
from her by the wrecking schooner Hyder Ally, when she floated ; she sailed with the Hyder 
Ally to Indian Key, and arrived there the same evening. The Hyder Ally was one of those 
wrecking-schooners in the profits of which Houseman was a participator ; he became the con-
signee of the North Carolina; and salvage being claimed by the master of the Hyder Ally, a 
reference was made by the master of the North Carolina, and the master of the wrecker, and 
by an award, thirty-five per cent, was allowed as salvage; 102 bales of cotton were put into 
the stores of Houseman, in part payment of the salvage; $100 was paid in cash, and a draft
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for $600 was given by the master of the North Carolina, in further satisfaction of the salvage 
and the commissions of Houseman, with the vessel’s expenses. Afterwards, the consignees 
of the cotton sent an agent to Key West, who proceeded, by a libel in his name, as agent, in 
the superior court of the United States, of Monroe county, in Florida, alleging the facts ; and 
by process issued by the court, 72 bales of cotton of the North Carolina were attached in the 
hands of Houseman ; the court decreed, that the libellant should recover the 72 bales of 
cotton, and Houseman appealed to the court of appeals; in that court, a supp’emental libel 
was filed by the appellee, claiming damages for the taking and the detention of 50 other bales 
of cotton, making the whole number of 122 bales, which had gone into the possession of 
Houseman, the court of appeals gave a decree in favor of the appellee, for the value of 122 
bales. The supreme court affirmed the decree as to the 72 bales, and set aside that part of 
the decree which allowed the value of the 50 bales ; leaving the consignees or owners of the 
50 bales to proceed in the superior court of East Florida, by a new libel, for the recovery of 
the same or the value thereof.

There are many cases in which the contract of the master, in relation to the amount of salvage 
to be paid to the salvors, or his agreement to refer the question to arbitrators, would bind the 
owners. In times of disaster, it is always his duty to exercise his best judgment, and to us 
his best exertions for the benefit of both the vessel and cargo ; and when, from his situation, 
he is unable to consult them or their agent, without an inconvenient and injurious delay, it 
is in his power to compromise a question of salvage ; he is not bound in all cases to wait for 
the decision of a court of admiralty.

So too, when the salvage service has not been important, and the compensation demanded is a 
small one, it may often be the interest of the owners, that the amount *should be 
settled at once by the master ; and the vessel proceed on her voyage, without waiting L 41 
even a day for the purpose of consulting them. But in all such cases, unless the acts of the 
master are ratified by the owners, his conduct will be carefully watched and scrutinized by 
the court ; and his contracts will not be regarded as binding on the parties concerned, unless they 
appear to have been bond fide, and such as a discreet owner, placed in the same circumstances, 
would probably have made. If he settles the amount by agreement, those who claim under 
it must show that the salvage allowed was reasonable and just ; if he refers it to arbitrators, 
those who claim the benefit of the award, must show that the proceedings were fair, and the 
referees worthy of the trust.

The case is within the jurisdiction of a court of admiralty ; it is a question of salvage of a vessel 
which had been stranded on a reef in the ocean ; the points in controversy are, whether salvage 
is due ; and if due, how much ? The admiralty is the only court in which such questions can 
be tried.

It is well settled, in admiralty proceedings, that the agent of absent owners may libel, either in 
his own name, as agent, or in the names of his principals, as he thinks best ; that a power of 
attorney given subsequent to the libel, is a sufficient ratification of what he had before done in 
their behalf ; and that the consignees of a cargo have a sufficient interest in the cargo, that 
they may proceed in the admiralty for the recovery not only of their own property, but for 
that part of it which may be consigned to them.1

An amendment, in a case in the admiralty, before the court of appeals, cannot introduce a new 
subject of controversy ; although the most liberal principles prevail in such cases.

Appe al  from the Court of Appeals of Florida.

This case was argued by Coxe, for the appellant ; and by Downing, for 
the owners of the schooner and cargo. The facts are fully stated in the 
opinion of the court.

Taney , Ch. J., delivered the opinion of the court.—This case arises upon 
a proceeding in admiralty, originally instituted in the superior court of 
Monroe county, in the southern district of Florida, and afterwards carried 
to the court of appeals for that territory. It is brought here by appeal from 
the decision of the last-mentioned court.

Several questions have been raised in the argument, upon the form and

1 McKinlay v. Morrish, 21 How. 343 ; The Thames, 14 Wall. 109 ; The Vaughan, Id. 266.
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manner of proceeding in the territorial courts, as well as upon the merits of 
the controversy ; and it becomes necessary to state fully the facts in the rec-
ord, in order to show the points in dispute, and the principles on which 
they are decided.
* . The schooner North Carolina, George McIntyre, master, sailed

J *from Appalachicola, about the 9th of March 1833, laden with cotton, 
and bound for Charleston, in South Carolina. The cargo was shipped by 
William G. Porter, of Appalachicola, and consigned to J. & C. Lawton, of 
Charleston, part of it being shipped on account of the consignees, and part 
on account of Porter, with directions from him to sell his portion, as 
soon as the consignees thought it for his interest ; and to credit the pro-
ceeds in his account. Upon the night of the 14th of March, being five days 
out, the vessel struck upon the Pickles reef, which is about ninety-five miles 
from Key West. She was discovered, on the next morning, by the wreck-
ing schooner, Hyder Ally, Joshua B. Smith, master, who took from her 
deck 110 bales of cotton, when she floated ; and both vessels sailed for the 
Indian Key, where they arrived the same evening. The North Carolina had 
grounded about twelve o’clock at night, and was gotten off at four o’clock 
in the afternoon of the following day. She sustained very little injury ; 
not enough to have prevented her from proceeding immediately on her voy-
age. The weather was moderate, while she was on the reef ; and the Hyder 
Ally ran no risk, and encountered no hardship, in assisting her, beyond the 
mere labor of taking off the portion of her deck-load above mentioned, and 
carrying it to the Indian Key. It is stated, however, that the Pickles reef 
is considered a dangerous one; that it came on to blow fresh, about two 
hours after the North Carolina was relieved ; and that she would probably 
have been lost, if she had remained on the reef the ensuing night. The 
Indian Key is a small island, of a few acres of land ; about ten or twelve 
hours’ sail from Key West, where there is a port of entry, and a court of the 
United States having admiralty jurisdiction.

It appears, by the testimony, that Houseman, the appellant, was the only 
man at the Indian Key, who could have advanced money to McIntyre to 
pay the salvage. He had a warehouse there, and owned a schooner which 
was employed in the wrecking business ; and this vessel of Houseman’s, in 
the language of the wreckers, consorted with the Hyder Ally, and with a 
sloop commanded by a man by the name of Packer ; that is to say, these 
three vessels shared equally in the gains made by either of them. House- 
$ , man was therefore entitled to a proportion *of whatever could be 

-* obtained for salvage from the North Carolina ; and had a direct 
interest in making it as large as he could. It does not appear, that he was 
engaged in any other business except that of wrecking, on the Florida coast. 
Notwithstanding this interest of Houseman, he was appointed by McIntyre 
consignee of his vessel and cargo, as soon as he arrived at the Indian Key ; 
and he charged and received commission to the amount of $156.45 for his 
services in arranging the question of salvage, on behalf of the owners. 
The evidence does not show whether McIntyre was apprised of Houseman’s 
connection with the salvors ; and in so far as this case is concerned, it is not 
necessary to inquire, whether hp was, or was not, aware of Houseman’s 
interest. McIntyre’s conduct leads strongly to the conclusion, that he was 
not deceived, and that he knowingly betrayed the interest of the ownera

28



1841] OF THE UNITED STATES. 43
The North Carolina.

But he is no party to this dispute ; the question is between the owners and 
Houseman ; and certainly, his claim would not be strengthened by showing 
that he concealed his interest from McIntyre, and obtained his confidence, 
by leading him to believe that he had no interest in the question of salvage. 
However this may be, McIntyre was induced, by some means or other, to 
refer the matter to the arbitrament of two men, by the name of Otis and 
Johnson, who are described in the survey held on the North Carolina, as 
shipmasters. But we have no account of the characters or standing of these 
men ; nor of the nature of their business and pursuits at the Indian Key ; 
nor have we anything in the record, to show how far their judgment and 
impartiality could be relied upon in the matter referred. The referees thus 
Chosen awarded thirty-five per cent, on the vessel and cargo ; and there-
upon, the cotton brought by the Hyder Ally, together with so much in 
addition, from the North Carolina, as made up the number of 122 bales, 
was immediately landed and put into the warehouse of Houseman, in pay-
ment of the salvage on the cargo, and McIntyre gave Smith $100 in cash, 
and a draft on his consignees for $600 in payment of the salvage on the 
vessel; and it is said in the testimony, that Houseman gave Smith the money 
for the draft. As soon as the affair of the salvage was ^settled, rjJS 
McIntyre proceeded with the North Carolina, on the voyage to L 
Charleston. Upon his arrival there, however, it Would seem, that his con-
signees were not satisfied with what he had done ; and on the 18th of May 
following, Oliver O’Hara, the present appellee, as agent for J. & C. Lawton, 
the consignees of the vessel, filed his libel on the admiralty side of the 
superior court for the southern judicial district of Florida, stating, generally, 
that a part of the cotton composing the cargo of the North Carolina had 
been taken from her, while lying on the Florida reef, by the wrecking 
schooner Hyder Ally, Joshua B. Smith, master ; which, together with the 
North Carolina, was carried into the harbor of Indian Key, where a large 
portion of the said cotton was still kept, and illegally detained from the 
libellant ; and he prayed process against the cotton, in order that it might 
be delivered to him. We do not profess to give the words of the libel, and 
state its substance, in order to show that it was altogether a proceeding 
rem ; it did not allege that any particular person was in possession of the 
cotton or claimed it, but merely that it was unlawful detained. Process was 
issued accordingly, and 72 bales of cotton attached under it. Houseman 
appeared as claimant, and upon bis application, it was delivered to him upon 
stipulation, being valued, by agreement of parties, at the sum of $2376, and 
the security entered for that sum.

It is not necessary to state at large the further proceedings which took 
place in the superior court; nor the amendments and alterations which 
were afterwards made by both parties in the territorial court of appeals. 
The pleadings and proceedings are imperfect and irregular in both courts. 
The particular defects which have been supposed to be material will here-
after be noticed. The superior court of the territory, upon the final hear-
ing, decreed restitution of the 72 bales above mentioned ; and Houseman 
appealed from this decree to the court of appeals of the territory, where 
new pleadings were filed on both sides, and where the libellant proceeded 
for the 122 bales taken in salvage, and charged that it was forcibly and 
wrongfully taken, and claimed damages for the marine tort. The court 
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of appeals sustained his claim for the *whole amount of the cotton, with 
interest and costs ; increasing, in its decree, the valuation of the 72 bales 
beyond the sum for which the stipulation was taken in the superior court; 
and from this decree Houseman has appealed to this court.

Three questions have been raised here in the argument. 1. Was the 
transaction in relation to the salvage an honest and fair one; and are 
the acts of the master of the North Carolina binding upon the owners of the 
vessel and cargo ? 2. Was the matter in controversy within the jurisdic-
tion of the court of admiralty ? 3. Assuming those two points to be in 
favor of the libellants, is there anything in the form,of the proceedings and 
pleadings, which will bar him of his right to recover ?

Upon the first question, we have no doubt, that there may be cases in 
which the contract of the master in relation to the amount of salvage to be 
paid to the salvors, or his agreement to refer the question to arbitrators, 
would bind the owners. In times of disaster, it is always his duty to exer-
cise his best judgment, and to use his best exertions for the benefit of the 
owners of both vessel and cargo ; and when, from his situation, he is unable 
to consult them, or their agent, without an inconvenient and injurious delay, 
it is in his power to compromise a question of salvage ; and he is not bound 
in all cases to wait for the decision of a court of admiralty. So too, when 
the salvage service has not been important, and the compensation demanded 
is a small one, it may often be the interest of the owners, that the amount 
should be settled at once by the master, and the vessel proceed on her voy-
age, without waiting even a day for the purpose of consulting them. But 
in all such cases, unless the acts of the master are ratified by the owners, 
his conduct will be carefully watched and scrutinized by the court, and his 
contracts will not be regarded as binding upon the parties concerned, unless 
they appear to have been bond fide, and such as a discreet owner, placed in 
the like circumstances, would probably have made. If he settles the amount 
by agreement, those who claim under it must show that the salvage allowed 
was reasonable and just. If he refers it to arbitrators, those who claim the 
benefit of the award must show that the proceedings were fair, and the 
referees worthy of the trust.
*46 -| *But in this case, the conduct of the master is without excuse.

J The salvage demanded was exorbitant. The danger of the North 
Carolina was by no means imminent, when she was discovered by the Hyder 
Ally; nor did the latter incur any hazard in going to her relief. The 
weather was moderate, and she floated in a few hours, as soon as 110 bales 
of cotton were taken from her. She had sustained but very little injury, 
and was found to be in a condition to proceed with safety on her voyage, 
without any repairs. And if the 110 bales, instead of. being delivered to 
the wrecking schooner, had been thrown overboard, the North Carolina 
would have floated, and might have proceeded directly on her voyage. But 
if these agreements and this award are to be carried into execution, the 
owners of the cargo lose 122 bales, instead of 110. The vessel is also charged 
with $700 ; and the commissions and expenses paid to Houseman, amount 
to nearly $200 more; so that according to this arrangement at Indian Key, 
the owners would actually lose between $1200 and $1300, by the interfer-
ence of the Hyder Ally ; and they would have saved that much money, if
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their vessel had been let alone, and had been compelled to relieve herself 
from the reef, by throwing the 110 bales into the ocean.

Where a demand so unreasonable was made upon the master of the North 
Corolina, it was his duty to have proceeded to a port of entry, and to have 
brought the subject before the proper tribunal; at the same time, advising 
the owners or consignees of the vessel of what had happened, in order that 
they might have an opportunity of attending to their own interests. He 
could, in a very few days, have communicated from Key West, with either 
Charleston or Appalachicola ; and no reason whatever is assigned for this 
hurried and extraordinary settlement at the Indian Key. The fact that the 
settlement was made at such a place, under such circumstances, without 
proceeding to Key West, or some other port of entry, and without com-
municating with the persons interested, would of itself have been a badge 
of fraud ; and if the amount allowed to the salvors had been far less, 
it would yet have required clear and satisfactory proof that *it was 
reasonable and moderate, and for, the interest of the owners, before Z 
it would be sanctioned in a court of admiralty.

But the transactions at the Indian Key were evidently in bad faith. In 
the first place, Houseman, the present claimant of the cotton, becomes the 
consignee of the vessel and cargo, and takes upon himself to represent 
the interest of the owners, when he himself is a partner with the salvors, and 
has a direct interest in-pushing the salvage to the highest possible amount. 
And then, as if to give the appearance of fairness to the transaction, on his 
part, and as if conscious that it would need all the support that would be 
given to it, he endeavors to account for making the settlement at Indian 
Key, by showing that he and Smith, the master of the Hyder Ally, 
both advised McIntyre to go to Key West, and that he positively refused; 
and so sensible are the parties concerned of the suspicions which such a set-
tlement, made at such a place, would bring upon them, that a certificate is 
taken from McIntyre, declaring that he had submitted to the arbitration, of 
his own free will, and was satisfied with the award. Now, if any good rea-
son had been assigned to the salvors, by McIntyre, for his refusal to go else-
where to settle the salvage, the court might give some weight to their 
advice, and his refusal. But how does his refusal, without any sufficient 
reason, strengthen the cause of the claimant. McIntyre himself is strongly 
implicated in this transaction; and his acts and declarations cannot 
be received to prove the innocence of those with whom he was associated. 
This advice, and this refusal to follow it, without any apparent reason on the 
part of McIntyre, together with the certificate given to Smith, look very 
much like contrivances to give the color of fairness and frank-dealing to a 
transaction, which, in truth, was one of an opposite character. The mode 
of settlement also is exceedingly suspicious. McIntyre exercises no judg-
ment upon the value of the salvage service, but it is referred. Yet, he does x 
not appear to have known anything* about the referrees, nor have we any 
account of their characters, or of their fitness for such a trust. They are 
called shipmasters, in the survey held on the North Carolina ; but we do not 
learn from the testimony, what kind of vessels they commanded, nor what 
was their business at that time, at Indian Key. If McIntyre meant to deal 
justly with his owners, how could *he refer so grave a matter to men 
of whom he knew nothing, and whose situation obviously placed all •-
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their feelings and partialities on the other side. If Houseman, his con-
signee, made the selection for him, then both of the arbitrators were, in 
fact, selected by the salvors, and in that case, we ought not to be surprised 
at the extravagance of the award.

Upon the whole, it is clear: 1st, That McIntyre had no authority 
to bind his owners, by the settlement at Indian Key. 2d, That the set-
tlement relied on by the claimant was fraudulently made. 3d, That the 
salvors, by their conduct, have forfeited all claim to compensation, even for 
the service actually rendered ; and the owners are entitled to recover the 
value of all the cotton delivered for salvage, at Indian Key.

This brings us to the second inquiry, was the matter in controversy 
within the jurisdiction of the court of admiralty ? Now, the matter in 
dispute is merely a question of salvage. A vessel stranded on a reef, 
extending into the ocean, and in order to relieve her, another vessel 
came alongside, and took off a part of her cargo, which has been detained, 
together with a further portion of the cargo, for salvage. The points in con-
troversy are, whether salvage is due, and if due, how much ? Upon such 
questions, there can be no doubt of the jurisdiction of a court of admiralty ; 
nor of its authority to proceed in rem, and attach the property detained. 
The admiralty is the only court where such a question can be tried ; for 
what other court, but a court of admiralty, has jurisdiction to try a ques-
tion of salvage ? The claimant in this case was a partner with those act-
ually engaged in the salvage service. The 72 bales of cotton attached, were 
still in his hands ; and the residue had been sold by him ; and whether his 
purchase from his partners, mentioned in the testimony, was real or color-
able, he must be regarded as one of the original wrongdoers, who detains, 
on land, property taken at sea, upon a claim of salvage, to which he has no 
title. In the case of Peisch v. Ware, 4 Cranch 347, which, in principle, is 
perfectly analogous to this (so far as the point of jurisdiction is concerned), 
the power of the court of admiralty does not appear to have been questioned, 
either by the court, or at the bar.
* , The third and last point remains to be considered—whether *there

J is anything in the form of proceedings, or in the pleadings, sufficient 
to bar the recovery of the libellant. An objection has been taken to the 
right of the appellee to sue in his own name, as agent for the consignees, 
or to sue at all; as his power of attorney from them bears date after the 
libel was filed ; and it has also been objected, that J. & C. Lawton, the con-
signees, had no right to institute proceedings to recover anything more than 
their proportion of the cargo shipped on their own account. No authority 
has been produced in support of these objections ; and we consider it as well 
settled, in admiralty proceedings, that the agent of absent owners may libel, 
either in his own name, as agent, or in the name of his principals, as he 
thinks best; that the power of attorney, subsequent to the libel, is a suffi-
cient ratification of what he had before done in their behalf ; and that the 
consignees had such an interest in the whole cargo, that they may lawfully 
proceed in this case, not only for what belonged to them, and was shipped 
on their account, but for that portion also which was shipped by Porter, as 
his own, and consigned to them.

We have already said, that the pleadings are exceedingly irregular. 
The goods were lawfully taken from the North Carolina, in order to relieve
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her from distress ; and there is no room for supposing, that either force or 
fraud was used by the Hyder Ally in order to obtain them ; salvage had 
undoubtedly been earned ; and when these proceedings were instituted, the 
real dispute was, whether the fraudulent conduct of the salvors had forfeited 
their claim to salvage ; and if it had not, how much was justly .due. It is 
singular enough, that neither the libel nor the claim put in by Houseman, 
make the slightest mention of the real controversy ; and it is not until the 
case is in the appellate court, that the pleadings disclose the matter in 
dispute. And it is proper here to say, that if the court, upon the testimony 
of the witnesses, had entertained any doubt as to the true character of the 
transactions at the Indian Key, that doubt would have been removed by 
the evasive answers of Houseman. They indicate, in a way too plain to be 
mistaken, his unwillingness to disclose the manner in which he obtained the 
cotton which had been attached by the marshal ; and his desire to conceal 
his *partnership concern with the Hyder Ally, and his interest in the 
salvage obtained from the North Carolina. L

It is not necessary to remark upon the defects in the pleadings in the 
superior court of the territory, where the proceedings were originally 
instituted ; because the party had a right to make any amendments in the 
appellate court that were required to bring forward the merits of the case : 
and the remaining question is, whether the amendments allowed exceeded 
these limits ; and whether a new case was not presented there, different 
from that which was carried up by appeal. There were 72 bales of cotton 
condemned by the decree of the superior court. The libel claimed an 
indefinite number, but only 72 were attached ; and as the proceeding was 
altogether in rem, and the libellant did not claim the value of the cotton 
sold, nor allege that any had been sold, the only relief he was entitled to, 
was the condemnation of these 72 bales. The claimant appealed from this 
decree ; the libellant did not appeal. The case, therefore, carried up, was 
the controversy about the 72 bales ; the libellant resting satisfied with the 
decree which condemned them, and the claimant seeking to reverse it. 
This was the res in controversy ; and in so far as these 72 bales were con-
cerned, either party was authorized to make amendments, or to introduce new 
evidence, in order to support his title in the appellate court. But the libel-
lant could not introduce a new subject of controversy ; and the amendment 
which brought into the case the additional 50 bales, was the introduction of 
a new res, which did not go up by the appeal; and could not be originally 
instituted in an appellate court. We think, that this amendment is not 
justified by admiralty practice; although it is well known, that the most 
liberal principles prevail in admiralty courts, in relation to amendments. 
The same may be said of that part of the libel in the court of appeals, which 
is against the claimant in personam, in order to recover damages for a 
marine tort, in addition to the value of the property withheld. There was 
no such charge made by the libellant in the superior court, nor any decree 
made there, in relation to such damages ; and no such question could, there-
fore, be carried up by the appeal of |he ^claimant. It was a new •.* 
claim, and originated in the court of appeals. Neither was the appel- t 
late court authorized to fix a higher value upon the 72 bales than that for 
which the stipulation was taken. It was a substitute for the cotton 
delivered to the complainant; and upon the appeal, stood in the place of it,
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and represented it in the appellate court. It could not, therefore, be put 
aside, and a new valuation substituted in its place.

It follows, from these principles, that the decree of the appellate court 
was erroneous. But there was certainly enough in the pleadings to author-
ize the court to affirm the decree of the superior court, for the 72 bales ; 
and the evidence would most abundantly justify such a decree. And as we 
have no doubt, that the value of the remaining 50 bales is justly due from 
the claimant, the decree will be reversed, without prejudice to the rights 
of the parties interested in these 50 bales; and the right reserved to them to 
proceed, by a new libel in the proper court, to assert their claims.

The  decree of the court of appeals for the territory of Florida must, 
therefore, be reversed, and the case remanded to the said court, with 
directions to enter a decree for the value of the 72 bales of cotton, as fixed 
by the stipulation, with interest from the date of that instrument, and 
costs ; reserving to the owners, or others interested in the cargo of the 
North Carolina, the right to institute proceedings in the proper court of 
admiralty, to recover the value of the remaining fifty bales, with interest 
and costs.

*52] *Col in  Mitche l  and others, Appellants, v. Unit ed  Stat es , 
■ Appellees.

Florida land-claims.
Construction of the decree and mandate of the supreme court, at January term 1835, in the case 

of Mitchel v. United States, 9 Pet. 711. A claim to the land, up to the walls of the fort of 
St. Marks, in Florida, and to the land covered by the fort, rejected.

The superior court of Middle Florida, having, in obedience to the mandate of the court, pro-
ceeded to make the inquiries directed thereby, decided that the extent of lands adjacent to 
forts in Florida, where such were usually attached to such forts, was determined by a radius 
of 1500 Castilian varas for the salient angles of the covered way, all around the walls ; and 
on there being no covered way, from the extreme line of the ditch. The superior court 
decreed the extent of the land reserved for the United States, round the fort of St. Marks, in 
conformity with this opinion ; the decree was confirmed, on the appeal of the claimants.

The case of Sibbald, 12 Pet. 493, and the case in 10 Wheat. 431, cited; and the principles 
decided and applied, in reference to the construction and execution of the mandate of the 
supreme court, affirmed. “ To ascertain the true intention of the decree and mandate of this 
court, the decree of the court below, and of this court, must be taken into consideration.” 
“ The proceedings in the original suit, are always before the court, so far as to determine any 
new points between the parties.”

According to the principles settled by the supreme court, in numerous cases arising on grants 
by North Carolina and Georgia, extending partly over the Indian boundary, the grant is good 
so far as it interfered with no prior right of others, as to whatever land was within the line 
established between the state and the Indian territory. Danforth v. Wear, 9 Wheat. 673; 
Patterson v. Jenckes, 2 Pet. 216, cited.

Appeal  from the Superior Court of the Middle District of Florida. 
In the supreme court, at January term 1835 (9 Pet. 711), the case of Colin 
Mitchell and others, appellants, against the United States, was argued and 
determined, on an appeal from the superior court of East Florida. It was 
a claim to lands in East Florida, the title to which was derived from grants 
from the Creek and Seminole Indians, ratified by the authorities of Spain, 
before the cession of Florida to the United States. The claim was con-
firmed by the court, with the exception of so much of the tract surveyed 
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