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* Archibald  K. Smith , Plaintiff in error, v. Alf red  Clapp , 
Defendant in error.

Law of Alabama as to promissory notes.
By a statute of Alabama, it is enacted, that every joint promissory note shall be deemed and 

construed to have the same effect in law as a joint and several promissory note ; and when-
ever a writ shall issue against any two or more joint and several drawers of a promissory note, 
it shall be lawful, at any time after the return of the writ, to discontinue such action against 
any one or more of the defendants, on whom the writ shall not have been executed, and to 
proceed to judgment against the others. This statute converts a joint into a several promise; 
and enables the holder to maintain an action against any one of the makers.

A defendant having appeared and pleaded to the action, and at the trial, having withdrawn his 
plea, the supreme court cannot take notice of any matter of abatement in the writ or declara-
tion. Where the writ had stated both of the defendants to be citizens of another state than 
that of which the plaintiff was a citizen, and one of the defendants had been returned not 
found by the marshal, under the laws of Alabama, it is not necessary, in the declaration, to 
aver the citizenship of the absent defendant.

By the statutes of Alabama, promissory notes may be assigned by indorsement; and the assignee 
may maintain an action in his own name on such notes ; by the act of 1833, the same rights 
are given to the holder of notes given to a certain person or bearer, to a fictitious person, or 
to bearer only; and the assignment of such notes by delivery only, authorizes a suit by the 
holder in his own name. The holder of a note payable to A. B. or bearer, may, to avail him-
self of these provisions of the law, call himself an assignee of the note from A. B. ; but the 
holder of such a note payable to the bearer, is not an assignee, within the provisions of the 
judiciary act of 1789.1

If any error exists in the calculation of interest in a judgment on a note, on which suit has been 
brought, the court before whom the suit was brought, may, by the laws of Alabama, correct 
the error.

Error  to the Circuit Court for the Southern District of Alabama. This 
suit was instituted in the circuit court, by the defendant in error, against 
Archibald K. Smith, the plaintiff, and Neil Munn, as the makers of a prom-
issory note, payable to John Barge, o,r bearer. The note was signed by 
A. K. Smith and Neil Munn. The writ of capias, by which the action 
was brought, stated Archibald K. Smith and Neil Munn to be citizens of 
the state of Alabama ; and that Alfred Clapp was a citizen of the state 
of New York.

The marshal returned, “ executed the writ on A. K. Clapp—*Neil 
Munn not found.” The declaration was filed against A. K. Smith, *- 
and stated that Neil Munn was not found. A judgment was rendered 
against A. K. Smith, by the circuit court, and this writ of error was prose-
cuted by him.

The case was argued by Key, for the plaintiff; and by Test, for the 
defendant.

For the plaintiff, it was contended—1. That Barge, the payee (through 
whom, as assignee, the plaintiff below claimed), not being shown competent 
to sue in the circuit court, the 11th section of the judiciary act prohibited 
the plaintiff from suing in that court. 2. The judgment is for more than 
the amount of the note and interest.

Key contended, that it was necessary to aver that John Barge, to whom 
the note was given, was not a citizen of Alabama. If this is not done, the

1 Varner v. West, 1 Woods 493.
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circuit court had no jurisdiction of the cause. Cited, 3 Dall. 382 ; 4 Ibid. 
8 ; 4 Cranch 46 ; 9 Wheat. 537. The plaintiff must show that he claims 
through John Barge, a citizen of another state, or he cannot sue. The note 
is drawn to John Barge, or bearer. The suit is brought as the assignee of 
Barge.

There is another objection. It should have been averred, that Neil 
Munn, who was not taken by the marshal, was not a citizen of Alabama. 
It is not sufficient, that the citizenship is stated in the writ; it should be 
averred in the declaration, so that it could have been denied in the plead-
ings. 8 Pet. 148.

It is insisted, that the judgment is for more than the amount of the note 
and interest ; and this is error.

Test, for the defendant in error, said, as to the first error assigned, that 
the note was payable to Barge, or bearer, and was assigned to Clapp, who 
appears to be competent to sue in the circuit court; and it was not necessary 
to show that Barge was competent. See Bullard v. Bell, 1 Mason 251 ; 
Bank of Kentucky n . Wister, 2 Pet. 318.

As to the second error. It is a matter of fact, and a mere clerical error, 
*1271 defendant ought to have moved the *court below to cor-

J rect. It is not admitted, that the error exists. The interest in 
Alabama, as allowed by statute, is eight per cent.

This case was brought merely for the purpose of delay ; and defendant 
prays to be allowed the ten per cent, damages.

Mc Kinl ey , Justice, delivered the opinion of the court.—This is a writ of 
error to the circuit court for the southern district of Alabama. The defendant 
in error, who was plaintiff in the court below, sued out a capias ad respon-
dendum against the plaintiff in error, and one Neil Munn, directed to the 
marshal of the district ; who returned, that he had executed it upon Smith, 
and that Munn was not found. Whereupon, the plaintiff discontinued the 
suit against Munn, and filed his declaration, and proceeded to judgment 
against Smith. When the cause was called for trial, Smith withdrew his 
plea, previously filed, and suffered judgment to pass against him by nil 
dicit.

To reverse this judgment, the plaintiff in error relies upon the following 
grounds : 1st. There is no averment in the declaration that Munn was a 
citizen of Alabama. 2d. It is not shown, that John Barge, to whom the 
note was payable, was competent, under the 11th section of the judiciary 
act of 1789, to maintain a suit in his own name. 3d. The judgment is for 
more than the amount of the note and interest.

The first objection proceeds on the ground, that the note and action 
being joint, the court could not entertain jurisdiction of one defendant un-
less it were shown that the other was also a citizen of Alabama. By a statute 
of Alabama, it is enacted, that every joint promissory note shall be deemed 
and construed to have the same effect, in law, as a joint and several promis-
sory note. And whenever a writ shall issue against any two or more joint, 
or joint and several, drawers of a promissory note, it shall be lawful, at any 
time after the return of the writ, to discontinue such action against any one 
or more of the defendants on whom the writ shall not have been executed ; 
and to proceed to judgment against the others. Aikin’s Digest 267-8. This 
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statute converts a joint into a several promissory note; and enables the 
holder to maintain an action against any one or more of the makers. No 
doubt can be entertained, therefore, of the right of the plaintiff to have 
maintained the suit against *Smith alone. And the joint action having 
been severed, according to the statute, by the return of the marshal, L ^”8 
there can be as little doubt of his right to proceed against Smith, as though 
Munn had not been named in the writ. In the writ, it was stated, that both 
Smith and Munn were citizens of Alabama, and had the writ been served on 
both, the plaintiff might have declared against both, without averring their 
citizenship; and unless the defendants had pleaded the variance between 
the writ and declaration, in abatement, he could not afterwards take advan-
tage of it, in arrest of judgment ; nor assign it for error. The defendant, 
Smith, having appeared, and pleaded to the action, and at the trial having 
withdrawn his plea, this court can take no notice of any matter of abate-
ment in the writ or declaration. And therefore, if it had been necessary to 
aver the citizenship of Munn, who could no longer be considered a party 
to the suit, the fact of his being a citizen of the state of Alabama, appear-
ing in the writ, is sufficient for all purposes of jurisdiction in this court. 
Bradstreet v. Thomas, 12 Pet. 60.

The only question arising under the second ground of objection is, 
whether the assignment of the note was by indorsement, or by delivery ; 
and this depends entirely upon the statute law of Alabama. By the act of 
1812, all bonds, obligations, bills single, and promissory notes, may be 
assigned by indorsement; and the assignee may maintain a suit thereon in 
his own name. Aikin’s Digest, 828, § 6. This section contains other pro-
visions which are not material to this case. By the act of 1833, all the 
provisions of the above-recited section are extended to promissory notes 
made payable to a certain person or bearer, to a fictitious person or bearer, 
or to a bearer only ; but it is provided, that nothing therein contained shall 
prevent the assignment of such note by delivery merely, so as to authorize 
the assignee to sue in his own name. Aikin’s Digest 330, § 18.

The averment in the declaration is, that the said John Barge, to whom, 
or to the bearer of said promissory note, payment of the said sum of money 
therein specified, was to be made, after the making of the said promissory 
note, and before the payment of the said sum of money therein specified, to 
wit, on the 1st day of December 1836, at the southern district of Alabama 
aforesaid, duly assigned over and delivered the said promissory *note 
to the said plaintiff, who, then and there, became bearer, and was 12$ 
and still is, the bearer thereof, and entitled to demand and receive said sum 
of money, &c. It is obvious, that this assignment was by delivery merely, and 
not by indorsement, which must be in writing. The intention of the aver-
ment is, to show that the plaintiff was within the proviso of the act, and had 
a right to sue in his own name. It is clear, that he sues in the character of 
bearer of the note; and consequently, he is not an assignee within the 
meaning of the 11th section of the judiciary act of 1789. Bank of the 
Commonwealth of Kentucky v. Wister, 2 Pet. 318.

If any mistake occurred in the court below, in calculating the interest 
due on the note, that is a proper subject of correction in that court. By a 
statute of Alabama, the court of original jurisdiction may correct any 
clerical error or misprision in the calculation of interest, or other mistake of
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the clerk, at any time within three years from the rendition of the judgment. 
Aikin’s Digest 266. The note in this case is no part of the record; this 
court cannot judicially know, therefore, when the interest commenced run-
ning : the third ground relied on by the plaintiff here, ought, therefore, to 
have been brought before the court below, and may yet be brought before 
it; and if it shall there appear that any mistake has been made, it can be 
corrected. The judgment of the circuit court is affirmed, with costs.

Judgment affirmed.

*130] *Unit ed  States , Appellants, v. John  Rod man , Assignee of 
Robe rt  Mc Hardy , Appellee.

Florida land-claims.

A claim to land in East Florida, founded on a grant by Governor Kindelan, to Robert McHardy, 
dated November 8th, 1814, confirmed by the supreme court*

The supreme court, in the case of the United States v. Clarke, 8 Pet. 448, say “ that if the validity 
of the grant depends upon its being in conformity with the royal order of Spain of 1790, it 
cannot be supportedbut immediately proceeds to show, “ though the royal order is recited 
in the grant, that it was, in fact, founded on the meritorious consideration of the petitioner 
having constructed a machine of great value for sawing timber; the recital of the i oyal order 
of 1790, in this grant, is entirely immaterial, and does not affect the instrumentHeld, the 
recital of the royal order, in this case, is quite immaterial.

The case of the United States v. Wiggins, 14 Pet. 325, which decided that certain proof of the 
certificate of Aguilar, secretary of East Florida, was sufficient, cited; and the decision on that 
point affirmed.

The Spanish governors of Florida had, by the laws of the Indies, power to make large grants 
to the subjects of the crown of Spain ; the royal order of Spain of 1790, applied to grants to 
foreigners. These large grants, before the cession of Florida to the United States, had been 
sanctioned for many years by the king of Spain, and the authorities representing him in Cuba, 
the Floridas and Louisiana; this authority has been frequently affirmed by the supreme court.

An application was made to the governor of Florida, in 1814, stating services performed by the 
petitioner for the government of Spain, and the intention of the petitioner to invest his means in 
the erection of a water saw-mill; and marking the place where the lands were situated, which 
were asked for; the governor granted the land, referring to the merits and services of thp 
applicant, and in consideration of the advantages which would result to the home and foreign 
trade, by the use proposed to be made of the land: Held, that this was not a conditional 
grant; and that no evidence of the erection of a water saw-mill was required to be given, to 
maintain its validity, or induce its confirmation.

Appe al  from the Superior Court of East Florida. The appellee, as 
assignee of Robert McHardy, presented a petition to the judge of the 
superior court for the eastern district of Florida, claiming a tract of land 
containing 16,000 acres, situated in that district, on the west-side of the 
river St. Johns, at a place where there is a spring and stream of fresh water, 
formerly known by the name of “ Old Stores.” The claim was alleged to

be founded on a grant, dated *November 8th, 1814, by Governor 
J Kindelan, the Spanish governor of East Florida. The claim was 

opposed by the United States.
The superior court of East Florida decided in favor of the claimant, and 

the United States prosecuted this appeal. The case is fully stated in the 
opinion of the court.

It was argued by Gilpin, Attorney-General, for the United States; 
Downing appeared as counsel for the appellee.
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