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The Charle s  Carter .
Blaine  v . The Ship Charle s Carte r  et al.

Error.
Whatever may be the original nature of the suit in a circuit court, it cannot be removed into the 

supreme court, except by writ of error.

This  was an appeal from the Circuit Court of Virginia ; and the prelimi-
nary question discussed was, whether such a process could be sustained? 
After argument—

The  Court  decided, that the removal of suits, from the circuit court into 
the supreme court, must be by writ of error, in every case, whatever maybe 
the original nature of the suits?

Cou rs e  et al. v. Ste ad  and  wif e , et al.

Amendment.—Jurisdiction in error.—Averment of dtizensJnp.—^- 
Judidal notice.

The teste of a writ of error is amendable, of course.
The value of the land in controversy may be shown by affidavit, to sustain the writ of error, if it 

do not appear on the record.
If a new party and subject-matter be brought before the court, by supplemental bill, it must 

show that the court has jurisdiction, by reason of the citizenship of the parties to such supple-
mental bill.

The federal courts will take judidial notice, without proof, of the laws of the sever«} states.

Erro r  from the Circuit Court of the Georgia district, sitting in equity. 
On the record, it appeared, that upon the 5th of May 1795, an order has been 
made, in the case of Stead et al., executors of Stead, v. Telfair et al., the 
legal representatives of Rae & Somerville,(a) “ that 36342. 14s. ^ld. ster-
ling, with interest at 5 per cent, from the 1st of January 1774, to the 5th of 
May 1795, deducting interest from the 19th of April 1775, until the 3d of 
September 1783, be paid to the complainants in that suit, with 5 per cent. 
* _ on the amount of principal and interest, *for making the remittance

J to Great Britain. That the partnership property of Rae & Somer-
ville, admitted by the defendants to be in their hands, be first applied to the 
payment of the complainants. That the lands belonging to J. Rae, or J. 
Somerville, deceased, referred to in the answers of the several defendants, 
and the title-deeds of which they admitted to be in their possession, be sold 
by the marshal, and the proceeds be applied to satisfy the decree ; the deeds 
to be deposited with the clerk in three months.”

On the 15th of November 1796, a second order was made by consent 
(Pate rso n , Justice, presiding), upon the report of the clerk, that, on the 4th 
of January 1796, the reremained due to the complainants $11,196.77; “that the

(a) The order was made when Blai r , Justice, presided. The deduction of interest 
during the war (this being a British debt) has not received the sanction of all the fed 
eral judges. See 2 Dall. 104, in note.

1 An appeal is allowed in cases of equity, admiralty and prize, by act of 3d March 1803 
§ 2 (2 U. S. Stat. 244); and R. S. § 692. •
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partnership property of Rae & Somerville, in the hands of Telfair, be sold, 
and the bonds, &c., delivered over, under a general assignment. That if 
these assets are not sufficient to pay the debt, the remainder of Somerville’s 
property be sold; and after paying a prior judgment, shall be applied to 
the debt of the complainants. That a bond, admitted by W. Stephens, one 
of the defendants, to be in his hands, given by R. Whitfield & Co. to J. Rae, 
senior, be delivered to the complainants. That certain negroes, in the 
custody of S. & R. Hammond and J. Habersham, be sold, and applied to 
the payment of the complainants’ debt.”

On the 2d of May 1797, Elizabeth Course, executrix of Daniel .Course 
was made a defendant, upon motion of the solicitor for the complainants ; 
and on the 2d of April 1798, the supplemental bill was filed, which gave rise 
to the present writ of error, and on which a subpoena issued only against 
Elizabeth Course. This bill set forth the original bill of Stead et al. v. Telfair 
et al.; the orders and decrees above stated ; and the outstanding balance on 
the 4th of April 1798, amounting to $8479.58. It then alleged, “ that J. Rae, 
senior, was seised, in his lifetime, of a tract of 450 acres of land, which was 
subject to the decree in favor of the complainants ; and that Elizabeth 
Course held the said tract of land unjustly, and without title. And it con-
cluded with praying a discovery of the title, and surrender of the premises 
in satisfaction of the decree ; and that the other defendants may disclose 
assets, &c.”

On the 3d of April 1799, Elizabeth Course filed an answer to the supple-
mental bill, in which she set forth, “ that she found among her late husband’s 
papers a deed of the 5th of May 1792, executed by F. Courvoise, taxrcollector 
of Chatham county, to him, as purchaser at public auction, of the said tract 
of land, for 1284 19s. 4<?., for which a receipt was indorsed, and the deed re-
corded on the 24th of October 1792. That in virtue of the deed, possession 
was taken of the premises. That she believed the land came to J. Rae, by 
devise or descent from his father, was sold for non-payment of taxes, and 
was purchased, bond fide, *by her late husband, whose title, in fee, is . 
warranted by the tax-laws of the state ; and as such is claimed by the *- 
defendant for herself and children.”

The cause was heard, upon the former decree of 1796, the supplemental 
bill and answer before Ells wor th , Chief Justice, in May term 1799, when 
the court decreed, “ that the pretended conveyance be set aside, and held as 
void ; and the land sold to satisfy the debt of the complainants. Also, that 
certain negroes in the possession of William Stephens and Joseph Haber-
sham, executors of Samuel Elbert, be sold and applied to the same object, &c.”

The errors assigned upon the record (which consisted of a recital of the 
two orders of court, the supplemental bill and the proceedings on it, 
but not the original bill) were, in substance, the following :

1. It does not appear that the partnership property was first applied to 
the payment of the claimants’ debt, conformable to the decree of the 25th 
of May, 1795 : and, if so applied, it might have been sufficient.

2. The decree orders certain negroes in the possession of Habersham and 
Stephens, executors of Elbert, to be sold, whereas, it was denied, that the 
negroes were in their hands, but it was admitted that they were in the pos» 
session of the minor children of the said Elbert; and proof to the contrary 
was not made, nor were the children parties to the suit.
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3. The negroes, presumed to be assets of J. Rae, are ordered to be sold, 
exclusively of property in the hands of the other defendants, without equal-
ity or apportionment.

4. The facts stated in the answer are to be taken as true, since the com-
plainants did not reply; and thence it appears, that the purchase of the 
land was londfide, for a valuable consideration, under the sanction of a 
public officer, whose acts were annulled by the decree, without any evidence 
of fraud or imposition.

5. The exhibits referred to in the supplemental bill (to wit, the two 
orders of court above mentioned) were not filed with the bill, and were 
inadmissible as evidence.

6. That all the heirs, as well as the widow of Daniel Course, should 
have been made parties, particularly the minors, who are under the peculiar 
protection of a court of equity.

7. Real and personal estate are on the same footing, by the law of 
Georgia, equally under the management of executors or administrators. 
And as there are other creditors to be affected by the decree, the legal 
representatives of Daniel Course should have been parties to the suit.

8. The facts on which the decree was founded do not appear on the 
record.

9. The court had not power, under the circumstances of the case, to order 
the sale of real estate.
* _ *Though this view of the record is given, for the sake of the points

J discussed and decided in the circuit court, the merits, on the errors 
assigned, were not discussed or decided in this court;1 but the following 
points occurred.

I. Ingersoll, for the defendants in error, objected, that the writ of error 
was not tested as of the last day of the last term of the supreme court; nor, 
indeed, of that term at all; for the court had risen before the day of its 
teste.

Dallas observed, in answer, that there was no rule, either legislative or 
judicial, prescribing the date of the teste of a writ of error; that in Georgia, 
it might not be practicable, in many cases, to know the last day of the term 
of the supreme court, whose session was not limited; that if the writ is 
issued, in fact, after the preceding term, and returned, sedente curia, to the 
present term, it is regular ; and that it is not like the case of a term inter-
vening, between the teste of a writ of error, and the delivery of the record 
to the clerk of the court, (a)

By  the  Court .—The objection is not sufficient to quash the writ of 
error. The teste may be amended by our own record of the duration of the 
last term; and it is, of course, amendable.

TT, Ingersoll objected that the writ of error was not directed to any circuit 
court; for its address was “ to the judges of the circuit court, holden in and 
for the district aforesaid whereas, no district was previously named.

(a) See Blair Miller, ante, p. 21.
1 For decisions on the merits, see Telfair v. Stead, 2 Cr. 407, and Stead 0. Course, 4 Id. 403.
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Dallas, in. reply, observed, that the district of Georgia was indorsed on 
the writ, that the attestation of the record was in Georgia, and that the 
record returned was from the circuit court of the Georgia district.

By  the  Coubt .—The omission is merely clerical. We wish, indeed, 
that more attention were paid to the transcribing of records ; but there is 
enough, in the present case, to amend by; and therefore, let the omission be 
supplied.

III. Ingersoll objected, that the value of the matter in dispute does not 
appear, upon the record, to be sufficient to sustain a writ of error. The land, 
which is the immediate subject of the supplemental bill, was sold for 1284 
19s. ^d., and that is the only criterion of its value exhibited to the court.

Dallas.—The value of the property in dispute, must be its actual value 
for the purposes of jurisdiction. The price, at a forced sale for taxes, many 
years ago, cannot rationally be taken for the actual value of the land, with 
its meliorations. The court will, therefore, permit the plaintiff in error to 
ascertain the fact by affidavits, on notice to the opposite party. It was so 
done in Williamson v. Kincaid (ante, p. 20).

*By  the  Coubt .—Let the rule be entered on the same terms, as 
in the case of Williamson v. Kincaid.1 L

These preliminary objections to the writ being obviated, and the deposi-
tions being returned, to prove the value of the land (which was sufficient to 
sustain the writ of error), Dallas argued for a reversal of the decree of the 
circuit court, on two grounds :(a) 1st, On the merits ; and 2d, On the want 
of a description of the parties, so as to give a federal jurisdiction.

1st. On the merits.—The hearing on the bill and answer operates as a tacit 
admission of the facts stated in the answer; which is not contradicted in any 
respect; and which establishes Daniel Course’s purchase of the land in ques-
tion, as a fair and valid transaction. (Hind. Pr. Ch. 416-7, 289, 441.) The 
widow Course was not a party to the original bill; and cannot, therefore, be 
bound by the decree in that case. The defendants to the original bill are 
not parties to the supplemental bill; for process is only prayed and issued 
against the widow. Yet, the decrees in the original suit are referred to as 
exhibits, though not filed, in the supplemental suit; and in the supplemental 
suit, a decree is pronounced against the defendants in the original suit as 
well as against the widow, who is the sole defendant. Besides, the question 
is emphatically a question of assets to pay a debt, for which partnership 
property was first responsible; and the personal estates of the debtors before 
their real estates. Yet, no account is given of the partnership fund; and 
neither the minor heirs, nor other legal representatives of Daniel Course, are 
made parties to the suit, though their interest is expressly stated in the 
answer. (Hind. Pr. Ch. 2, 8, 10, 420, 283-4; Mitf. 39, 145.)

(a) The case was argued, on these grounds, at Washington, after the removal of 
- the seat of government; but with this intimation, it is thought most convenient to con-

tinue the report, under the term it which it commenced.
1 See Bush v. Parker, 5 G 257; Richmond v, Milwaukee, 21 How. 891.
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2d. On the, want of description.—The only descriptive addition to the 
name of Elizabeth Course, throughout the record, is that she is the “ widow 
of Daniel Course, deceased ;” not stating that either he or she was a citizen 
of the state of Georgia. (Bingham n . Cabot, 3 Dall. 382; Mossman v. 
Higginson, ante, p. 12; Turner v. Bank of North America, ante, p. 8; 
Turner v. Enrille, ante, p. 7.) It would be extravagant, to infer citizenship 
from mere residence, nor can it be successfully urged, that because the par-
ties to the original bill (which, by the by, is not attached to the writ of error) 
were well described, this court has jurisdiction on the supplemental bill, 
against a new party, not described, not pledged by any joint contract, and 
not connected in privity or interest with the defendants to the original bill. 
(Mitf. 31.)

Ingersoll, for the defendant in error, answered : 1st. On the merits.— 
*271 The decree of the circuit court was not pronounced simply *on the

J supplemental bill and answer; but on the decrees in the original suit, 
which liquidated and fixed the quantum of the debt; the conveyance to 
Daniel Course ; and the tax-laws of the state of Georgia. The conveyance 
was charged to be a fraudulent, pretended deed, which was a matter of fact 
(3 Dall. 321); and it was ascertained (not merely by the inadequate con-
sideration, but) by reference to the tax-laws, which did not authorize the 
sale at the time when it took place, nor at any time, if there were personal 
assets ; and consequently, the court was bound to regard it as a nullity, (a) 
The objection, on the score of parties, cannot prevail against the decree, 
that virtually finds the conveyance to be fraudulent; and therefore, that no 
one claiming under it could derive a title or interest in the land. Besides, 
the widow Course is the tenant in possession of the premises, and the natural 
object of the supplemental bill; she must be presumed to have given notice 
to all proper persons ; and after all, if the objection has weight, it is suffi-
cient to answer, that no one will be bound by the decree, to whom, on prin-
ciples of law and equity, it does not extend.

2d. On the want of description.—It is not necessary to describe the 
parties in the supplemental suit, which is merely an incident of the original 
bill, and must be brought in the same court. The citizenship, however, of 
the plaintiff in error does sufficiently appear, by reasonable presumption and 
necessary implication. It has never been decided, that the very term “ citizens 
and aliens,” must be used in the description ; but if the description fairly 
imports, that one party to the suit is an alien, and the other party a citizen ;

(a) When Ingersoll was about to read the statutes of Georgia, Dallas observed, that 
they were not recited on the record; and that it might be a question, whether their 
existence ought not to have been established, as a fact, in the court below. But 
the Cou rt  said, there could be no ground to refuse the reading of a law of any of the 
states.1 It appeared, however, that, on the point of time, Ingersoll referred to the stat-
ute for a tax of a different year, from that in which the sale was made.

1 s. p. Owings v. Hull, 9 Pet. 607; Griffing v. 
Gibb, 2 Black 519; Cheever v. Wilson, 9 Wall. 
108; Junction Railroad Co. v. Bank of Ash-
land, 12 Id. 226; Gordon v. Hobart, 2 Sumn. 
402; Woodward v. Spafford, 2 McLean 168; 
Jasper v. Porter, Id. 579; Starr v. Moore, 8 Id.

354; Jones v. Hays, 4 Id. 521 ; Miller v. Mc- 
Querry, 5 Id. 469 ; Mewster v. Spalding, 6 Id. 
54 ; United States v. Quinn, 8 Bl. 0. C. 48 ; 
Bennett v. Bennett, 1 Deady 299 ; Merrill u 
Dawson, Hemp. 568.
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or that the parties are citizens of different states; the court will assert its 
jurisdiction. Then, the purchase and possession of real estate announce the 
character of citizen; since aliens cannot purchase and hold real estate in 
Georgia ; and the long residence of Daniel Course, the purchaser, and his 
family, in the state, is a circumstance strongly corroborative. If the widow 
is sufficiently described, to show that she was a citizen of Georgia ; there 
can be no doubt, that the complainants are sufficiently described as aliens.

By  the  Cour t .—Having examined the record in the case of Hingham 
n . Cabot, we are satisfied, that the decision there must govern upon the 
present occasion. It is, therefore, unnecessary to form or to deliver any 
opinion upon the merits of the cause. Let the decree of the circuit court be 
reversed.

* AUGUST TERM, 1800. [*28
Present—Pater so n , Chase , Washi ngton  and Moore , Justices.

Pbiestm an , Plaintiff in error, Unite d  Sta te s .
Forfeiture under the revenue laws.

Foreign goods, exceeding $800 in value, transported across a state, without a permit, in violation 
of the act of 18th February 1793, are liable to forfeiture, though not the property of 
the master, owner or any mariner of the vessel in which they were imported, and although the 
duties were paid on them, at the port of entry.

In  Error from the Circuit Court for the Pennsylvania district. An 
information was filed in the district court in the following terms :

“ Be it remembered, that on the 16th day of January 1798, into the 
district court of the United States for the Pennsylvania district, in his 
proper person, comes William Rawle, attorney for the said United States for 
the district aforesaid, who for the said United States in this behalf prosecutes, 
and for the said United States gives the court here to understand and be in-
formed, that between the first day of November last past, and the exhibition 
of this bill, two hundred and three silver watches, three gold watches, two 
enamelled watches, two metal watches, two hunting watches, and seven 
pinchbeck watches, being articles of foreign manufacture, and liable to 
the payment of duties imposed- by the laws of the United States, and being 
together of the value of $800 and more, were transported from the state 
of Maryland, across the state of Delaware, to the district of Pennsylvania, 
without a permit from the collector of any district in the said state of Mary-
land, for that purpose first had and obtained. And the attorney aforesaid, 
prosecuting as aforesaid, further gives the court to understand and be in-
formed, that the said goods, wares and merchandises, so as aforesaid trans-
ported to *the district of Pennsylvania, were not, within twenty-four 
hours after the arrival thereof in the said district of Pennsylvania, 
reported to the collector of the said district of Pennsylvania, by the owner 
or consignee thereof, or by any other person whatever. Whereby, and by 
force of the acts of the congress of the said United States, the said two hundred 
and three silver watches, three gold watches, two enamelled watches, two
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