
ORDERS FROM MAY 18 THROUGH 
JUNE 19, 1970

May  18, 1970*
Affirmed on Appeal

No. 1387. Wells  v . Rocke fe lle r , Governor  of  New  
York , et  al . Appeal from D. C. S. D. N. Y. Judgment 
affirmed. Reported below: 311 F. Supp. 48.
Appeals Dismissed

No. 1145. Inzitari  v . Conne cticut . Appeal from 
Sup. Ct. Conn, dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied.

No. 1338. Franklin  v . Fukuoka , Judge . Appeal 
from Sup. Ct. Hawaii dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied.

No. 1343. Blincoe  et  ux . v . Forsythe . Appeal 
from Ct. App. Cal., 2d App. Dist. Motion to dispense 
with printing jurisdictional statement granted. Appeal 
dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.

No. 1828, Mise. Nieder  v . Fullert on , Trustee , et  al . 
Appeal from Sup. Ct. N. J. dismissed for want of juris-
diction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

*[Report er ’s Note : As of May 18, 1970, the Court has adopted 
a change in procedure for summarily disposing of certain unargued 
appeals by order instead of per curiam. Accordingly, two new 
categories of orders now appear in the United States Reports, viz., 
Affirmed on Appeal and Appeals Dismissed. Per curiam disposi-
tions will continue to be published with the Court’s opinions. Cross 
references (such as are used in connection with certiorari orders) 
will not be used for appellate dispositions.]
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Miscellaneous Orders
No. 1302. Finch , Secre tary  of  Health , Education , 

and  Welfare  v . Perale s . C. A. 5th Cir. [Certiorari 
granted, 397 U. S. 1035.] Motion of respondent for the 
appointment of counsel granted. It is ordered that Rich-
ard Tinsman, Esquire, of San Antonio, Texas, a member 
of the Bar of this Court, be, and he is hereby, appointed 
to serve as counsel for respondent in this case.

No. 1389. Mayberr y  v . Pennsylvania . Sup. Ct. Pa. 
[Certiorari granted, 397 U. S. 1020.] Order of this Court 
dated April 27, 1970, [see 397 U. S. 1060, Reporter’s 
Note] appointing Ralph S. Spritzer, Esquire, as counsel 
for petitioner in this case is hereby revoked. It is 
ordered that Curtis R. Reitz, Esquire, of Philadelphia, 
Pennsylvania, a member of the Bar of this Court, be, and 
he is hereby, appointed to serve as counsel for petitioner 
in this case.

No. 912, Mise. Brooke  v . Foley , Chief  Judge , U. S. 
Distr ict  Court ;

No. 1782, Mise. Daniels  v . Chambers , U. S. Circuit  
Judge , et  al . ; and

No. 1869, Mise. Smith  v . Supreme  Court  of  Ohio  
et  al . Motions for leave to file petitions for writs of 
mandamus denied.

No. 1905, Mise. O’Bryan  v . Battisti , U. S. Dist ric t  
Judge . Motion for leave to file petition for writ of pro-
hibition and/or mandamus denied.

Probable Jurisdiction Noted
No. 1370. Coate s et  al . v . City  of  Cinci nnati . 

Appeal from Sup. Ct. Ohio. Probable jurisdiction noted. 
Reported below: 21 Ohio St. 2d 66, 255 N. E. 2d 247.
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No. 1083. Atlanti c City  Electr ic  Co . et  al . v . 
United  State s  et  al . Appeal from D. C. S. D. N. Y.; 
and

No. 1283. Alabama  Pow er  Co . et  al . v . United  
States  et  al . Appeal from D. C. D. C. Probable juris-
diction noted. Cases consolidated and a total of one and 
one-half hours allotted for oral argument. Mr . Justic e  
Douglas  took no part in the consideration or decision of 
this order. Reported below: No. 1083, 306 F. Supp. 338; 
No. 1283, 316 F. Supp. 337.

Certiorari Denied. (See also Nos. 1145, 1338, 1343, and
1828, Mise., supra.)

No. 1282. Rodeo  Cowb oys  Assn ., Inc ., et  al . v . 
Wegner . C. A. 10th Cir. Certiorari denied. Reported 
below: 417 F. 2d 881.

No. 1290. Murray  et  al ., dba  Nass au  China  Co. v. 
Harp er , U. S. Distr ict  Judge . C. A. 8th Cir. Cer-
tiorari denied.

No. 1291. Sayne  v . Ship ley . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 418 F. 2d 679.

No. 1297. Emers on  Elec tric  Co . et  al . v . Fulton  
et  al . C. A. 5th Cir. Certiorari denied. Reported be-
low: 420 F. 2d 527.

No. 1299. In  re  Weinstei n . Sup. Ct. Ore. Cer-
tiorari denied. Reported below: ---- Ore.----- , 459 P. 2d 
548.

No. 1341. Page , Warden  v . Martin . C. A. 10th 
Cir. Certiorari denied. Reported below: 417 F. 2d 309.

No. 1342. Yakima  Tribal  Court  et  al . v . Settler  
et  al . C. A. 9th Cir. Certiorari denied. Reported be-
low: 419 F. 2d 486 and 1311.
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No. 1345. Sulli van  v . Choquette  et  al . C. A. 1st 
Cir. Certiorari denied. Reported below: 420 F. 2d 674.

No. 1349. Simon  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 421 F. 2d 667.

No. 1350. Matosky  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 421 F. 2d 410.

No. 1355. Wademan  v . New  Jers ey . Super. Ct. 
N. J. Certiorari denied.

No. 1357. Linds ey  v . New  Mexico . Ct. App. N. M. 
Certiorari denied. Reported below: 81 N. M. 173, 464 
P. 2d 903.

No. 1360. Moody  v . Flying  Saucers , Inc . C. A. 5th 
Cir. Certiorari denied. Reported below: 421 F. 2d 884.

No. 1363. Kiger  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 421 F. 2d 1396.

No. 1365. Lookreti s v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 422 F. 2d 647.

No. 1368. Konig sberg  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 418 F. 2d 
1270.

No. 1372. Leo  Feis t , Inc ., et  al . v . Apollo  Records  
N. Y. Corp , et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 418 F. 2d 1249.

No. 1374. Beatty  v . Ellings  et  al . Sup. Ct. Minn. 
Certiorari denied. Reported below: 285 Minn. 293, 173 
N. W. 2d 12.

No. 1378. Bis hop  Proces si ng  Co . v . United  States . 
C. A. 4th Cir. Certiorari denied. Reported below: 423 
F. 2d 469.
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No. 1381. Hendrickson  v . Indiana . Sup. Ct. Ind. 
Certiorari denied. Reported below: ----  Ind. ---- , 254
N. E. 2d 331.

No. 1382. Dean  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 418 F. 2d 1236.

No. 1384. Robins on  et  al . v . Trans cont inent al  
Gas  Pipe line  Corp . C. A. 5th Cir. Certiorari denied. 
Reported below: 421 F. 2d 1397.

No. 1386. Mill er  v . New  York  Stock  Exchan ge  
et  al . C. A. 2d Cir. Certiorari denied. Reported be-
low: 425 F. 2d 1074.

No. 1388. Wheaton  Glass  Co . v . Shultz , Secretary  
of  Labor . C. A. 3d Cir. Certiorari denied. Reported 
below: 421 F. 2d 259.

No. 1393. D. H. Overmyer  W’arehouse  Co ., Inc . v . 
Kunian sky . C. A. 5th Cir. Certiorari denied. Re-
ported below: 419 F. 2d 1280.

No. 1402. Prefer red  Risk  Mutual  Insu ranc e Co . 
v. Martin  et  al . Sup. Ct. Pa. Certiorari denied. Re-
ported below: 436 Pa. 374, 260 A. 2d 804.

No. 1403. Bruske  v . Arnold . Sup. Ct. Ill. Certio-
rari denied. Reported below: 44 Ill. 2d 132, 254 N. E. 
2d 453.

No. 1413. Theodorop oulos  et  al . v . Thompson - 
Starrett  Co ., Inc ., et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 418 F. 2d 350.

No. 1433. Zusm an  v. Oregon . Ct. App. Ore. Cer-
tiorari denied. Reported below:----Ore.----- , 460 P. 2d 
872.
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No. 601. Warner  et  al . v . Kew anee  Machinery  & 
Conve yor  Co . C. A. 6th Cir. Certiorari denied. Re-
ported below: 411 F. 2d 1060.

Mr . Justice  Black , with whom Mr . Justice  Dougla s  
joins, dissenting.

This personal injury suit arose out of a farming acci-
dent. Petitioner Donald Warner, a 12-year-old boy, 
was working with other young men on a farm gathering 
hay. They were using a machine manufactured by the 
respondent corporation which carried bales of hay up 
from a wagon into the hayloft at the top of a barn. 
This machine consisted of a belt with step-like paddles 
on which the bales were placed. The power for the 
elevator was supplied by a tractor, and the operating 
controls were located on the tractor. Donald was at 
first working at the bottom of the elevator, but when 
it became necessary for him to change places with 
another boy at the top of the elevator the power was 
shut off and Donald proceeded to climb up the elevator, 
using the paddles as a ladder. As Donald neared the 
top, but before he had stepped off the machine, another 
boy, who could not see the top of the elevator, started 
it up again. Donald had unfortunately caught his foot 
in the mechanism and when the power was applied his 
leg was mangled. As a result he lost the lower part of 
his leg by amputation. Donald and his father brought 
suit, claiming that the respondent had breached its duty 
to warn of the potential dangers involved in using the 
machine as a substitute ladder and the duty to design 
a safe machine. At trial the Warners introduced testi-
monial evidence that other hay elevators were designed 
so that the operator could see the top, and that warnings 
of possible danger were given with other farm machinery. 
At the close of this evidence respondent moved for a 
directed verdict, the motion was denied, and evidence
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for the defense was submitted. At the conclusion of all 
the evidence the jury retired, deliberated fully, and re-
turned with a verdict for $75,000 in favor of the Warners.

On appeal the Court of Appeals proceeded to consider 
the sufficiency of the evidence, even though it also held 
that since the respondent had not renewed its motion for 
a directed verdict at the close of the evidence the court 
could not consider sufficiency of the evidence on appeal.1 
The court then concluded that petitioner had failed to 
produce sufficient evidence to warrant submitting the 
case to the jury and therefore set the jury’s verdict aside.

In my opinion this action was a flagrant disregard of 
the command of the Seventh Amendment that “[i]n 
Suits at common law, where the value in controversy 
shall exceed twenty dollars, the right of trial by jury 
shall be preserved, and no fact tried by a jury, shall be 
otherwise reexamined in any Court of the United States, 
than according to the rules of the common law.” This 
provision, as I understand it, means that questions of 
the sufficiency of the evidence are for the jury—not the

1 The Court of Appeals held, apparently in conformity with the 
rule in all circuits, “that since the [respondent] did not renew its 
motion for a directed verdict at the close of the entire testimony, 
‘the claimed insufficiency of the evidence is not before us.’” 411 
F. 2d 1060, 1063 (1969). Nevertheless the court proceeded to 
consider “whether [petitioners’] evidence considered in the light 
most favorable to [them] established a prima facie case, or one 
properly submissible.” Ibid. Since this test is precisely the one 
the Court of Appeals should apply when considering whether a 
motion for a directed verdict was properly denied, see Continental 
Co. v. Union Carbide, 370 U. S. 690, 696 (1962), 5 J. Moore, Fed-
eral Practice 1(50.02 [1] (1969), I share petitioners’ inability to 
understand by what sleight-of-hand the Court of Appeals could 
simultaneously announce that it could not consider the sufficiency 
of the evidence and then proceed to do precisely that. This appar-
ent error is further evidence that the court went out of its way 
to upset the jury’s verdict.
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trial judge or the appellate court—to decide, and that 
where a jury has found sufficient evidence to support a 
verdict, that determination should not be set aside on 
appeal unless there is no evidence to support the verdict. 
Here there was undoubtedly enough evidence for a jury 
to conclude that the respondent had either failed to 
design a sufficiently safe machine or failed to warn 
potential users of the dangers involved. On this record 
I cannot understand the Court of Appeals’ decision as 
anything but a substitution of its judgment as to the 
sufficiency of the evidence for that of the jury. Such 
action is, in my opinion, forbidden by the Seventh 
Amendment. Cf. Galloway v. United States, 319 U. S. 
372, 396^407 (1943) (Black , J., dissenting). I would 
grant certiorari and reverse the judgment below 
summarily.2

No. 1361. National  Capit al  Airli nes , Inc . v . Civil  
Aeronautics  Board  et  al . C. A. D. C. Cir. Certiorari 
denied. Mr . Justice  Douglas  took no part in the con-
sideration or decision of this petition. Reported below: 
136 U. S. App. D. C. 86, 419 F. 2d 668.

2 The petition for certiorari was filed within 90 days of the 
judgment of the Court of Appeals, as required by statute. 28 
U. S. C. §2101 (c). The record, which under our Rules must 
also be filed within 90 days, Sup. Ct. Rule 21, was not filed until the 
93d day after judgment. Since the requirement for filing the record 
is set forth by our Rules and not by statute, “there is no reason 
to exempt this case from the general principle that ‘[i]t is always 
within the discretion of a court ... to relax or modify its proce-
dural rules adopted for the orderly transaction of business before it 
when in a given case the ends of justice require it.’ ” American 
Farm Lines v. Black Ball, 397 U. S. 532, 539 (1970). Cf. Taglianetti 
v. United States, 394 U. S. 316, n. 1 (1969). Respondent has been 
requested several times to file a response to the petition and has 
neglected to do so. In these circumstances there are more than 
sufficient reasons for waiving the record-filing requirement.
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No. 1304. Darlington  County  School  Dis trict  
et  al . v. Stanley  et  al . C. A. 4th Cir. Motion to 
dispense with printing petition granted. Certiorari 
denied. Reported below: 424 F. 2d 195.

No. 1377. Hartmann  et  vir  v . United  States . 
C. A. 9th Cir. Motion to dispense with printing petition 
granted. Certiorari denied. Reported below: 419 F. 2d 
829.

No. 1331. Califor nia  v . Mc Grew . Sup. Ct. Cal. 
Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 
1 Cal. 3d 404, 462 P. 2d 1.

No. 1415. Beto , Corrections  Directo r  v . Walton . 
C. A. 5th Cir. Motion of respondent for leave to pro-
ceed in forma pauperis granted. Certiorari denied. Re-
ported below: 421 F. 2d 1383.

No. 1351. Deering  Mill iken , Inc . v . Koratr on  Co ., 
Inc . C. A. 9th Cir. Certiorari denied. Mr . Justi ce  
Dougla s  took no part in the consideration or decision of 
this petition. Reported below: 418 F. 2d 1314.

No. 136, Mise. Meadow s  v . North  Caroli na . C. A. 
4th Cir. Certiorari denied.

No. 400, Mise. Hille ry  v . Nels on , Warden . C. A. 
9th Cir. Certiorari denied.

No. 954, Mise. O’Connel l  v . New  Jersey . Sup. Ct. 
N. J. Certiorari denied.

No. 1240, Mise. Willi ams  v . Cox , Penit ent iary  
Superi ntendent . C. A. 4th Cir. Certiorari denied.

No. 1531, Mise. Hille ry  v . Calif ornia . C. A. 9th 
Cir. Certiorari denied.
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No. 1573, Mise. Tedder  v . Page , Warden . Ct. Crim. 
App. Okla. Certiorari denied.

No. 1705, Mise. Keele y v . Mc Mann , Warden . 
C. A. 2d Cir. Certiorari denied. Reported below: 425 
F. 2d 1067.

No. 1772, Mise. Mc Knight  v . Calif ornia . Ct. App. 
Cal., 3d App. Dist. Certiorari denied.

No. 1778, Mise. Aust in  v . City  and  County  of  
Denver . Sup. Ct. Colo. Certiorari denied. Reported 
below: ----  Colo. ---- , 462 P. 2d 600.

No. 1784, Mise. Stork  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 421 F. 2d 180.

No. 1796, Mise. Green  et  al . v . Alask a . Sup. Ct. 
Alaska. Certiorari denied. Reported below: 462 P. 2d 
994.

No. 1798, Mise. Musz als ki  v . Field , Men ’s Colony  
Superi ntendent . C. A. 9th Cir. Certiorari denied.

No. 1799, Mise. Rice  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied.

No. 1800, Mise. Favela  v . United  State s Immigra -
tion  and  Naturalizati on  Serv ice . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 420 F. 2d 575.

No. 1802, Mise. Jones  v . Russ ell , Warden . C. A. 
6th Cir. Certiorari denied.

No. 1804, Mise, Cushw ay  v . State  Bar  of  Georgia . 
Sup. Ct. Ga. Certiorari denied.

No. 1805, Mise. Faustin  v . Unite d  States  et  al . 
C. A. 2d Cir. Certiorari denied.

No. 1824, Mise. Cline  v . Miss ouri . Sup. Ct. Mo. 
Certiorari denied. Reported below: 447 S. W. 2d 538.
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No. 1816, Mise. Rutkows ki v . United  Stat es . 
C. A. 4th Cir. Certiorari denied. Reported below: 419 
F. 2d 836.

No. 1831, Mise. Mille r  v . Nelson , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1832, Mise. Stand ridge  v . New  York . Ct. App. 
N. Y. Certiorari denied. Reported below: 26 N. Y. 2d 
1, 256 N. E. 2d 185.

No. 1834, Mise. Urtado  v . Beto , Correc tions  Dire c -
tor . C. A. 5th Cir. Certiorari denied.

No. 1837, Mise. Tahl  v . Calif ornia . Sup. Ct. Cal. 
Certiorari denied. Reported below: 1 Cal. 3d 122 and 
403b, 460 P. 2d 449.

No. 1840, Mise. Lancaste r  v . Hocker , Warden . 
Sup. Ct. Nev. Certiorari denied.

No. 1842, Mise. Moore  v . Cox , Penitent iary  Super -
inten dent . C. A. 4th Cir. Certiorari denied.

No. 1847, Mise. Steven son  v . Mancusi , Warden . 
App. Div., Sup. Ct. N. Y., 4th Jud. Dept. Certiorari 
denied.

No. 1853, Mise. Stall ings  v . South  Caroli na . 
Sup. Ct. S. C. Certiorari denied. Reported below: 253 
S. C. 451, 171 S. E. 2d 588.

No. 1855, Mise. Brooks  v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 422 F. 2d 
365.

No. 1864, Mise. Peabody  v . Boldt , U. S. Dis trict  
Judge . C. A. 9th Cir. Certiorari denied.

No. 1866, Mise. Lutz  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 420 F. 2d 414.
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No. 1867, Mise. Thomp son  v . Texas . Ct. Crim. 
App. Tex. Certiorari denied. Reported below: 447 
S. W. 2d 175.

No. 1870, Mise. Stevens , Adminis tratrix , et  al . v . 
Midwe st  Emery  Frei ght  Syste ms , Inc . Sup. Ct. Ohio. 
Certiorari denied.

No. 1871, Mise. Gerzin  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied.

No. 1872, Mise. White  v . Hegerhorst  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 418 F. 2d 
894.

No. 1877, Mise. Parks  v . Calif ornia  et  al . Sup. 
Ct. Cal. Certiorari denied.

No. 1881, Mise. Carnegie  v . Mac Douga ll , Correc -
tio n  Commi ssi oner , et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 422 F. 2d 353.

No. 1884, Mise. Duckett  v . United  States . C. A. 
D. C. Cir. Certiorari denied.

No. 1885, Mise. Stinson  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 422 F. 2d 
356.

No. 1887, Mise. Braico  et  al . v . Unite d  Stat es . 
C. A. 7th Cir. Certiorari denied. Reported below: 422 
F. 2d 543.

No. 1888, Mise. De Cesa re  v . New  Jers ey  et  al . 
C. A. 3d Cir. Certiorari denied.

No. 1895, Mise. Nugent  v . Unite d  States . C. A. 
6th Cir. Certiorari denied.

No. 1897, Mise. Harmon  v . Maryla nd . C. A. 4th 
Cir. Certiorari denied.
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No. 1890, Mise. Hanks  v . United  States . C. A. 
10th Cir. Certiorari denied. Reported below: 420 F. 2d 
412.

No. 1894, Mise. Hendricks on  v . Washi ngton . Ct. 
App. Wash. Certiorari denied. Reported below: 1 
Wash. App. 61, 459 P. 2d 55.

No. 1898, Mise. Schwar tz  v . Monta na  Board  of  
Pardons . Sup. Ct. Mont. Certiorari denied. Reported 
below: 154 Mont. 505, 463 P. 2d 316.

No. 1899, Mise. Robins on  v . Califor nia . Ct. App. 
Cal., 5th App. Dist. Certiorari denied. Reported be-
low: 1 Cal. App. 3d 555, 81 Cal. Rptr. 666.

No. 1900, Mise. Price  v . Cox , Penit ent iary  Super -
intende nt . C. A. 4th Cir. Certiorari denied.

No. 1901, Mise. Willard  v . United  States  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 422 
F. 2d 810.

No. 1902, Mise. Moore  v . Maryla nd . Ct. Sp. App. 
Md. Certiorari denied. Reported below: 7 Md. App. 
495, 256 A. 2d 337.

No. 1908, Mise. Wass er  v . Ohio . Sup. Ct. Ohio. 
Certiorari denied.

No. 1910, Mise. Cowan  v . Mancusi , Warden . C. A. 
2d Cir. Certiorari denied.

No. 1911, Mise. Romeo  v . Mc Mann , Warden . C. A. 
2d Cir. Certiorari denied. Reported below: 418 F. 2d 
860.

No. 1912, Mise. Bacon  v . Nelson , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1915, Mise. George  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 421 F. 2d 128.



914 OCTOBER TERM, 1969

May 18, 1970 398 U. S.

No. 1917, Mise. Ruderer  v . Unite d  Stat es . Ct. Cl. 
Certiorari denied. Reported below: 188 Ct. Cl. 456, 412 
F. 2d 1285.

No. 1920, Mise. Cresp o  v . Unit ed  Stat es . C. A. 2d 
Cir. Certiorari denied. Reported below: 422 F. 2d 718.

No. 1924, Mise. Olind e v . United  States ; and
No. 1931, Mise. Vasquez  v . Unite d  States . C. A. 

9th Cir. Certiorari denied. Reported below: 422 F. 2d 
1314.

No. 1929, Mise. Sherman  v . United  States . C. A. 
4th Cir. Certiorari denied. Reported below: 421 F. 2d 
198.

No. 1934, Mise. Olson  v . Calif ornia  Adult  Au -
thority . C. A. 9th Cir. Certiorari denied.

No. 1936, Mise. Kaupp  v . Kennedy , Warden . C. A. 
2d Cir. Certiorari denied.

No. 1962, Mise. Young  v . Unit ed  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 422 F. 2d 302.

No. 1982, Mise. Dale  v . Unite d  States  et  al . Ct. 
Mil. App. Certiorari denied. Reported below: ----  
U. S. C. M. A. —, — C. M. R. —.

No. 52, Mise. Steinha uer  v . Florida . Sup. Ct. Fla. 
Certiorari denied. Mr . Justice  Douglas  is of the opin-
ion that certiorari should be granted. Reported below: 
216 So. 2d 214.

Rehearing Denied
No. 24. Waller  v . Florida , 397 U. S. 387; and
No. 131. Dandridge , Chairman , Maryla nd  Board  

of  Public  Welfare , et  al . v . Willi ams  et  al ., 397 
U. S. 471. Petitions for rehearing denied.
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No. 606. Illinois  v . Alle n , 397 U. S. 337;
No. 1223. Meyer  v . City  of  Chicago , 397 U. S. 1024;
No. 528, Mise. Catanzar o  v . Mancusi , Warden , 397 

U. S. 942;
No. 904, Mise. Sharpe  v . United  States , 397 U. S. 

1026;
No. 1103, Mise. Rando  v . Beto , Correcti ons  Direc -

tor , 397 U. S. 1033;
No. 1309, Mise. Blackm an  v . Pennsylvania , 397 

U. S. 1026;
No. 1435, Mise. Urbano  v . New s Syndi cate  Co ., 

Inc ., 397 U. S. 1015;
No. 1494, Mise. Viands  v . Cox , Penitent iary  Super -

intend ent , 397 U. S. 1028;
No. 1552, Mise. Heard  v . United  States , 397 U. S. 

1016; and
No. 1676, Mise. Prew itt  v . Arizona  ex  rel . Eyman , 

Warden , et  al ., 397 U. S. 1054. Petitions for rehearing 
denied.

No. 995. Air  Line  Pilots  Ass ocia tion , Inte rna -
tio nal  v. Pied mont  Aviation , Inc ., 397 U. S. 926; and

No. 435, Mise. Pope  v . City  and  County  of  Phila -
delphia  et  al ., 397 U. S. 993. Motions for leave to file 
petitions for rehearing denied.

No. 1390, Mise. Hotel , Motel  & Club  Empl oyee s  
Union  Local  6 v. Shultz , Secre tary  of  Labor , 397 
U. S. 970. Motion for leave to file petition for rehearing 
denied. Mr . Just ice  Marsh all  took no part in the con-
sideration or decision of this motion.

No. 1443, Mise. Saffiot i v . Catherw ood , Indust rial  
Commissi oner  of  New  York , 397 U. S. 956, 1031. Mo-
tion for leave to file second petition for rehearing denied.
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May  22, 1970
Miscellaneous Order

No. ---- . Byrne , Distr ict  Attorney  of  Suff olk
County  v . P. B. I. C., Inc ., et  al . D. C. Mass. Appli-
cation for stay denied by an equally divided court. The  
Chief  Justice , Mr . Justi ce  Black , Mr . Justi ce  Har -
lan , and Mr . Justi ce  Stewar t  would grant the stay. 
[For earlier order herein, see 397 U. S. 1082.]

May  25, 1970*

Appeals Dismissed
No. 1267. Stotl and  et  al . v . Pennsylv ania . Ap-

peal from Super. Ct. Pa. dismissed for want of a substan-
tial federal question. Mr . Justice  Brennan  took no 
part in the consideration or decision of this case. Re-
ported below: 214 Pa. Super. 35, 251 A. 2d 701.

Mr . Justic e Douglas , dissenting.
In August 1967, the City Council of Philadelphia 

passed an ordinance authorizing the mayor to declare a 
state of emergency in the city, “if he finds that the City 
or any part thereof is suffering or is in imminent danger 
of suffering civil disturbance, disorder, riot or other occur-
rence which will seriously and substantially endanger the 
health, safety and property of the citizens.” When a 
state of emergency is declared, the mayor is authorized 
to “[p]rohibit or limit the number of persons who may 
gather or congregate ... in any outdoor place, except per-
sons who are awaiting transportation, engaging in recre-
ational activities at a usual and customary place, or 
peaceably entering or leaving buildings.” The ordinance 
provides that the state of emergency shall exist “not in

*Except for No. 1267, No. 1392, and No. 1776, Mise., Mr . Just ice  
Mars hal l  took no part in the consideration or decision of the orders 
of this date.
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excess of two weeks,” but that it may be “extended for 
additional periods of two weeks.” There are no provi-
sions for review of the mayor’s decision to declare a state 
of emergency.

On April 4, 1968, the Reverend Martin Luther King, 
Jr., was assassinated. On April 5, 1968, at 9 p.m., the 
mayor proclaimed a limited state of emergency, effec-
tive until 6 a.m. on April 10, 1968, “unless further ex-
tended,” and prohibited groups of 12 or more persons 
from gathering or congregating in any outdoor place, ex-
cept in those situations authorized by the ordinance. The 
proclamation contained no specific factual findings to 
support the conclusion that a threat of “civil disturbance,” 
“disorder,” or “riot” existed. The courts below, however, 
found that the proclamation was supported by various 
scattered acts of disorder occurring in the city of Phila-
delphia between the assassination and the proclamation, 
such as window breaking, damage to automobiles, false 
alarms of fire, and jostling of pedestrians, some of which 
occurred incident to demonstrations. There had been 
disorders in other cities after the assassination.

Appellants were arrested for peaceful, nonviolent par-
ticipation in outdoor gatherings of 12 -or more persons in 
violation of the proclamation. Three separate gather-
ings were involved:

1. Several weeks prior to the issuance of the proclama-
tion, the Philadelphia Committee for Non-Violent Action 
made plans to protest the recommissioning of a battle-
ship, which was to take place on April 6, 1968. A group 
of approximately 100 gathered at a park near the site 
of the recommissioning on April 6, planted a tree, and 
then sat around the tree holding hands and singing. A 
permit for this demonstration had been issued by the 
park commission. There were some speakers, but none 
of them advocated violence. There was no threat of 
hostility between the demonstrators and any spectators.
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There was no evidence of any type of disorder or inter-
ference with the activities of others. About 50 of these 
demonstrators were arrested for violating the proclama-
tion. Among those arrested was appellant Countryman. 
At the time of this demonstration, more than 10,000 per-
sons were congregated a few blocks away for the recom-
missioning ceremony. None of those attending that 
ceremony were arrested.

2. Prior to issuance of the proclamation, members of 
an organization called People for Human Rights arranged 
to go to the homes of three United States Congressmen 
in the Philadelphia area to petition for passage of the 
Civil Rights Act of 1968. Members of the organization 
gathered at the home of one of the Congressmen on 
April 7, 1968, depositing petitions in his mail slot and 
distributing petitions to passersby. The size of the 
group eventually grew to 12 persons, at which time these 
individuals were arrested for violating the proclamation. 
Appellant Achtenberg was among those arrested. The 
demonstration was entirely peaceful; there were no inci-
dents of disorder; the demonstrators violated no law 
other than the proclamation.

3. On April 8, 1968, a meeting was held by University 
of Pennsylvania students to discuss the mayor’s procla-
mation. A platform was set up on university property, 
and approximately 200 to 250 people congregated to hear 
the various speakers. As part of the meeting, a police 
officer read the proclamation to the group. After being 
ordered to disperse, most of the group departed, but about 
55 remained and peacefully submitted to arrest. Appel-
lant Stotland was among the group arrested. There 
was no disruptive or disorderly conduct at this meeting. 
The speeches were not inflammatory. There was no 
allegation that the meeting created traffic problems, en-
gendered the hostility of onlookers, or involved any 
breach of the peace.
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In short, none of the three meetings in which the 
appellants took part were other than peaceful, orderly, 
and noninflammatory; none of them interfered with 
traffic or disrupted other activities; and none of them 
involved any violation of any law, save for the mayor’s 
proclamation. This much was conceded by the courts 
below and is not disputed by the appellee.

At least since Hague v. CIO, 307 U. S. 496, decided 
in 1939, the use of public property such as streets and 
parks has been deemed an important adjunct to the rights 
of free speech and assembly protected by the First 
Amendment. States, of course, have the right to place 
reasonable regulations upon the time, place, and manner 
of the exercise of the rights of speech and assembly. As 
the Court said in Cox v. Louisiana, 379 U. S. 536, 554, 
one could not, “contrary to traffic regulations, insist upon 
a street meeting in the middle of Times Square at the 
rush hour as a form of freedom of speech or assembly.” 
Such regulatory measures, however, must be narrowly 
drawn to reach only the legitimate objectives of state 
regulation. Overbreadth is constitutionally fatal, and 
we carefully scrutinize all such measures for that defect. 
Cox v. Louisiana, 379 U. S. 559, 562-564; Edwards v. 
South Carolina, 372 U. S. 229, 236-238. The ordinance 
involved in the Hague case, for example, gave the director 
of public safety of Jersey City, New Jersey, the authority 
to refuse to issue a permit for a public assembly in or 
upon the public streets, highways, parks, or buildings of 
the city, “for the purpose of preventing riots, disturb-
ances or disorderly assemblage.” This Court held that 
ordinance constitutionally infirm, Mr. Justice Roberts 
stating:

“[The ordinance] can thus, as the record discloses, 
be made the instrument of arbitrary suppression of 
free expression of views on national affairs, for the
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prohibition of all speaking will undoubtedly ‘pre-
vent’ such eventualities. But uncontrolled official 
suppression of the privilege cannot be made a sub-
stitute for the duty to maintain order in connection 
with the exercise of the right.” 307 U. S., at 516.

The Philadelphia ordinance involved in this case, and 
the mayor’s proclamation issued under its authority, raise 
serious questions under the First Amendment. First, the 
prohibition of assembly extended not merely to publicly 
owned property, but to “any outdoor place,” public or 
private. Second, the proclamation covered all types of 
assembly, except for three narrow exceptions, regardless 
of how peaceful, orderly, and otherwise lawful that as-
sembly might be. Third, there was no limitation on the 
length of the prohibition, for the state of emergency 
could be extended indefinitely. Appellants claim that 
as a regulatory measure, the ordinance and proclamation 
are unconstitutionally overbroad. I do not see how that 
question can be deemed to be “insubstantial.”

Control of civil disorders that may threaten the very 
existence of the State is certainly within the police power 
of government. Yet does a particular proclamation 
violate equal protection?1 Is it used to circumvent con-

1 In 1967 the city of Syracuse, New York, imposed a curfew read-
ing as follows: “No person sha1l enter or remain in any public 
street, park, square or building in any such part or parts of the 
city during the hours of the day as may be prescribed by the 
Mayor.”

The City Court granted motions to dismiss informations for vio-
lating the curfew, People n . Kearse, 56 Mise. 2d 586, 289 N. Y. S. 
2d 346, saying:

“A curfew law, like any other which restricts the activities or 
conduct of individuals, adults or minors, must not exceed the bounds 
of reasonableness. Three primary tests have often been invoked. 
(1) Is there an evil? (2) Do the means selected to curb the evil 
have a real and substantial relation to the result sought? (3) If 
the answer to the first two inquiries is yes, do the means availed of
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stitutional procedures for clearing the streets of “unde-
sirable” people? Is it used selectively against an unwel-
come minority? Does it give fair notice and are its 
provisions sufficiently precise so as to survive constitu-
tional challenge? Does it transgress one’s constitutional 
right to freedom of movement which of course is essen-
tial to the exercise of First Amendment rights?

I do not intimate that Philadelphia’s proclamation has 
a constitutional infirmity. But the questions are so novel 
and undecided 2 that we should hear the case.

This Court can serve no higher function than to review 
serious and substantial questions regarding alleged in-
fringements of the First Amendment rights of speech and 
assembly, whether they occur in fair weather or in foul.

I would note probable jurisdiction and put the case 
down for oral argument.

No. 1449. Cohen  et  ux . v . Wilmi ngton  Housi ng  
Authority . Appeal from Sup. Ct. Del. dismissed for 
want of jurisdiction. Treating the papers whereon the 
appeal was taken as a petition for writ of certiorari, 
certiorari denied. Reported below: ---- Del.----- , 262 A. 
2d 246.

unduly infringe or oppose fundamental rights of those whose activi-
ties or conduct is curbed? . . . Section 57 of the ordinance demon-
strates the evil to be dealt with. The means selected to curb 
the evil have a real and substantial relation to the result sought; 
but the means availed of, the total prohibition of all persons 
without exception from all of the streets of the city, unduly infringes 
upon fundamental rights guaranteed by the New York and United 
States Constitutions.” Id., at 594, 289 N. Y. S. 2d, at 355-356.
For the same reason the County Court dismissed the appeal. People 
v. Kearse, 58 Mise. 2d 277, 295 N. Y. S. 2d 192.

2 Comment, Judicial Control of the Riot Curfew, 77 Yale L. J. 
1560 (1968); Comment, The Riot Curfew, 57 Calif. L. Rev. 450 
(1969); Note, Legislation and Riots—Interaction, 35 Brooklyn L. 
Rev. 472, 478-481 (1969).
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No. 1776, Mise. Tijeri na  et  al . v . Henry  et  al . 
Appeal from D. C. N. M. dismissed. The  Chief  Jus -
tice  took no part in the consideration or decision of 
this case.

Mr . Just ice  Douglas , dissenting.
Appellants brought this suit as a class action, claiming 

to represent a class “designated as Indo-Hispano, also 
called Mexican, Mexican-American and Spanish Amer-
ican, [which is] generally characterized by Spanish sur-
names, mixed Indian and Spanish ancestry and . . . 
Spanish as a primary or maternal language.” 1 The Dis-
trict Court dismissed the complaint as a class action, 
holding that appellants’ definition of the class was “too 
vague to be meaningful.” 2

1 Appellants also sought to represent a class designated as “poor,” 
defined as those who qualify for free legal process under certain 
New Mexico statutes. The District Court ruled that this was not 
an adequate definition of a class. Appellants do not press a conten-
tion of error with regard to this ruling, and I therefore do not 
deal with that question.

2 The District Court also held that appellants had failed to prove 
that they would fairly and adequately represent the class. The 
court did not elaborate on the basis for this holding, nor did it 
specify what nature of proof it would require to establish adequate 
representation. Appellants alleged discrimination against a distinct 
cultural minority group, and were themselves members of that 
minority group. Adequate representation requires that the interests 
of the representatives of the class be compatible with and not antag-
onistic to the interests of those whom they purport to represent. 
See, e. g., Clark v. Thompson, 206 F. Supp. 539, 542, and cases cited. 
It is difficult to see how the District Court could have concluded 
that there was any antagonism of interest in preventing discrimina-
tion against the class. “Racial discrimination is by definition a 
class discrimination. If it exists, it applies throughout the class.” 
Hall v. Wert han Bag Corp., 251 F. Supp. 184, 186. The Dis-
trict Court’s holding may have been based on its doubt that, 
as regards the appellants’ first cause of action, all members of 
the class would agree that failure to provide Spanish language 
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Class actions are controlled by Rule 23 of the Federal 
Rules of Civil Procedure. That Rule does not in terms 
define a “class,” other than by stating that the class must 
be “so numerous that joinder of all members is imprac-
ticable” and that there must be “questions of law or 
fact common to the class.” Certainly those two pre-
requisites were satisfied in this case. In addition, how-
ever, federal courts have required that “[t]he members 
of a class must be capable of definite identification as 
being either in or out of it.” Chaffee v. Johnson, 229 F. 
Supp. 445, 448. See also Dolgow v. Anderson, 43 F. R. D. 
472, 491; Weisman v. MCA Inc., 45 F. R. D. 258, 261; 
3B J. Moore, Federal Practice U 23.04 (1969).

In my view, the District Court clearly erred in holding 
that the members of the class were not sufficiently identi-
fiable. The court relied, for example, on the fact that 
“the complaint is silent as to whether people with some 
Spanish or Mexican and Indian ancestors, as well as 
ancestors who are of some other extraction, i. e., French, 
English, Danish, etc., would be included as members of 
the class. These considerations make this characteristic 
so vague as to be meaningless.” One thing is not vague 
or uncertain, however, and that is that those who dis-

instruction was a discriminatory action. The burden of affirm-
atively proving agreement with the substantive claim on the part 
of all or a majority of the members of the class, however, would 
appear to be a wholly unreasonable and unnecessary requirement. 
“Necessarily, a different situation is presented where absent class 
members inform the court of their displeasure with plaintiff’s 
representation, . . . but the representative party cannot be said 
to have an affirmative duty to demonstrate that the whole or a 
majority of the class considers his representation adequate. Nor 
can silence be taken as a sign of disapproval.” Eisen v. Carlisle & 
Jacquelin, 391 F. 2d 555, 563. “A class action should not be denied 
merely because every member of the class might not be enthusiastic 
about enforcing his rights.” Weinstein, Revision of Procedure: 
Some Problems in Class Actions, 9 Buffalo L. Rev. 433, 460 (1960).
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criminate against members of this and other minority 
groups have little difficulty in isolating the objects of 
their discrimination. And it is precisely this discrim-
ination, as alleged by appellants in their complaint, that 
presents the “questions of law or fact common to the 
class.”

This Court responded to a similar contention regarding 
lack of an identifiable class in a different context in Her-
nandez v. Texas, 347 U. S. 475. There, the petitioner 
claimed that persons of Mexican descent were systemati-
cally excluded from jury service in violation of the Equal 
Protection Clause of the Fourteenth Amendment. The 
Court held that “persons of Mexican descent” constituted 
a distinct class to which the equal protection guarantee 
was applicable. “Throughout our history differences in 
race and color have defined easily identifiable groups 
which have at times required the aid of the courts in 
securing equal treatment under the laws.” Id., at 478. 
And the Court held that one method by which the peti-
tioner could satisfy his burden of proving that persons 
of Mexican descent constituted a separate class was by 
showing the attitude of the community. Id., at 479.

What the Court said in Hernandez is, I think, perti-
nent to the question of establishing the existence of a 
proper class for a class action under Rule 23. There 
can be no dispute that in many parts of the South-
western United States persons of Indian and Mex-
ican or Spanish descent are, as a class, subject to various 
forms of discrimination. Appellants, as members of that 
class, brought this action to prevent the continuance of 
alleged discriminatory actions taken against the class. 
I do not see how it can be seriously contended that this 
suit is not a proper class action.3 Indeed, the notes of 

3 Maintenance of class actions on behalf of persons of Mexican or 
Latin descent was allowed in Mendez v. Westminister School Dist., 
64 F. Supp. 544, and Gonzales n . Sheely, 96 F. Supp. 1004.
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the Advisory Committee to the 1966 amendment of 
Rule 23 state that “[i]llustrative [of class actions prop-
erly brought under Rule 23 (b)(2)] are various actions 
in the civil-rights field where a party is charged with 
discriminating unlawfully against a class, usually one 
whose members are incapable of specific enumeration.”

The District Court also ruled on the merits of appel-
lants’ claims, dismissing their first, third, and fourth 
causes of action “with prejudice,” on the ground that 
they were based on the Treaty of Guadalupe Hidalgo, 
and that nothing in that Treaty conferred the rights 
claimed by appellants.4 The third and fourth causes 
of action, however, specifically relied on the Thirteenth 
and Fourteenth Amendments to the United States Con-
stitution, so that as to them a dismissal with prejudice 
seems clearly wrong. The court also noted that there 
was a lack of specific facts pleaded in appellants’ com-
plaint to support the allegations of discrimination in the 
third and fourth causes of action. With regard to appel-
lants’ second cause of action, however, the court held 
that, because a cause of action would be stated if suit 
were brought on behalf of a properly defined class alleg-
ing specific facts, the dismissal should be without preju-
dice. That reasoning should also apply to appellants’ 
third and fourth causes of action.

In short, I do not think that the District Court’s dis-
position of appellants’ complaint should in any way 
prejudice appellants from obtaining a ruling, as repre-
sentatives of the Indo-Hispano class, as to the constitu-
tionality under the Fourteenth Amendment of the dis-

4 The fifth cause of action in appellants’ complaint, alleging 
basically the same discrimination as the third and fourth causes 
of action, was brought only on behalf of the “poor class.” I there-
fore find it unnecessary to discuss the dismissal of this cause of 
action. See n. 1, supra.
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crimination presently claimed in the first,5 third, and 
fourth causes of action of the complaint in this action.

I would note probable jurisdiction and put this case 
down for oral argument.

Miscellaneous Orders
No. 1472., Natio nwi de  Theatre s Investm ent  Co . 

et  al . v. Thomp son  et  al . C. A. 2d Cir. Application 
for stay presented to The  Chief  Justi ce , and by him 
referred to the Court, denied.

No. 1058. Philli ps v . Martin  Mariet ta  Corp . 
C. A. 5th Cir. [Certiorari granted, 397 U. S. 960.] 
Motion of American Civil Liberties Union for leave to 
file a brief as amicus curiae granted.

No. 1405. Griggs  et  al . v . Duke  Powe r  Co . C. A. 
4th Cir. The Solicitor General is invited to file a brief 
expressing the views of the United States. Mr . Justi ce  
Brennan  took no part in the consideration or decision 
of this order. Reported below: 420 F. 2d 1225.

No. 1979, Mise. Payne  v . Hocker , Warden ;
No. 2067, Mise. Mc Cartne y  v . Supe rior  Court , San  

Bernardino  County , et  al .; and
No. 2109, Mise. Gardner  v . Califo rnia  et  al . Mo-

tions for leave to file petitions for writs of habeas 
corpus denied.

Certiorari Granted
No. 1392. International  Brotherhood  of  Boile r -

makers , Iron  Ship buil ders , Blacks miths , Forge rs  & 
Help ers , AFL-CIO v. Hardem an . C. A. 5th Cir. Cer-

51 assume that, because appellants’ first cause of action rested 
solely on the Treaty of Guadalupe Hidalgo, the dismissal of that 
cause of action “with prejudice” would not prevent the bringing 
of a subsequent action, alleging the same acts of discrimination, 
based on the Fourteenth Amendment or other constitutional 
provision.
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tiorari granted limited to Questions 1 and 3 presented by 
the petition which read as follows:

“1. Whether a federal court in a Section 102 pro-
ceeding reviewing an expulsion of a member by a union 
may apply a standard of review whereby the court sub-
stitutes its own factual findings and interpretations of 
the union’s constitution and by-laws for those of the 
union.”

“3. Whether the National Labor Relations Act, as 
amended, preempts an action brought under Section 102 
of the Labor-Management Reporting and Disclosure Act 
wherein a former union member, claiming wrongful ex-
pulsion, does not seek restoration of membership rights 
but claims damages for an alleged loss of employment 
due to the union’s alleged failure to refer him to 
employers.”
Reported below: 420 F. 2d 485.

Certiorari Denied. (See also No. 1449, supra.)
No. 1127. Weiss  et  al . v . Wyoming  ex  rel . Cardine . 

Sup. Ct. Wyo. Certiorari denied. Reported below: 455 
P. 2d 904.

No. 1128. Belondon  v . City  of  Casp er . Sup. Ct. 
Wyo. Certiorari denied. Reported below: 456 P. 2d 
238.

No. 1253. Ferrara  v . Illinois . App. Ct. Ill., 2d 
Dist. Certiorari denied. Reported below: 111 Ill. App. 
2d 472, 250 N. E. 2d 530.

No. 1340. Gordon  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 421 F. 2d 1068.

No. 1395. Detr oit  & Toledo  Shore  Line  Rail road  
Co. v. Brotherhoo d of  Locomot ive  Firem en  & En -
ginemen . C. A. 6th Cir. Certiorari denied. Reported 
below: 421 F. 2d 660.
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No. 1346. Lanrao , Inc . v . Unite d States . C. A. 
6th Cir. Certiorari denied. Reported below: 422 F. 2d 
481.

No. 1375. Texas  Eastern  Transm iss ion  Corp . v . 
Federal  Power  Commi ssi on  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 414 F. 2d 344.

No. 1396. Glazerman  v . Unit ed  Stat es . C. A. 10th 
Cir. Certiorari denied. Reported below: 421 F. 2d 547.

No. 1397. 677.50 Acres  of  Land  in  Marion  Count y , 
Kansas , et  al . v . Unite d  States . C. A. 10th Cir. Cer-
tiorari denied. Reported below: 420 F. 2d 1136.

No. 1398. Aloe  Crem e Laborat ories , Inc . v . Mil -
san , Inc ., et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 423 F. 2d 845.

No. 1399. Brough  v . Board  of  Educati on  of  Mil -
lard  Count y  School  Dis trict  et  al . Sup. Ct. Utah. 
Certiorari denied. Reported below: 23 Utah 2d 353, 
463 P. 2d 567.

No. 1401. PlNGATORE ET VIR V. MONTGOMERY WARD 
& Co., Inc . C. A. 6th Cir. Certiorari denied. Re-
ported below: 419 F. 2d 1138.

No. 1404. Tennessee  Corp . v . Seaboar d  Coast  Line  
Railr oad  Co . C. A. 5th Cir. Certiorari denied. Re-
ported below: 421 F. 2d 970.

No. 1410. Moultri e Manufacturi ng  Co . et  al . v . 
Tennes see  Fabri cating  Co ., dba  TFC Co . C. A. 5th 
Cir. Certiorari denied. Reported below: 421 F. 2d 279.

No. 1412. Indiana  General  Corp . v . Krystinel  
Corp .; and

No. 1423. Krysti nel  Corp . v . Indiana  Genera l  
Corp . C. A. 2d Cir. Certiorari denied. Reported be-
low: 421 F. 2d 1023.
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No. 1420. Young  v . Scott  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 421 F. 2d 143.

No. 1424. Aloe  Creme  Laborat ories , Inc . v . Amer -
ican  Aloe  Corp . C. A. 7th Cir. Certiorari denied. 
Reported below: 420 F. 2d 1248.

No. 1447. Terrel l  Machine  Co . v . National  Labor  
Rela tio ns  Board . C. A. 4th Cir. Certiorari denied. 
Reported below: 427 F. 2d 1088.

No. 1473. Monogram  Model s , Inc . v . National  
Labor  Relations  Board . C. A. 7th Cir. Certiorari 
denied. Reported below: 420 F. 2d 1263.

No. 1474. Adamow ski  et  al . v . Jayne . App. Ct. Ill., 
1st Dist. Certiorari denied.

No. 1400. COFONE ET AL. V. UNITED STATES. C. A. 
1st Cir. Motion to dispense with printing petition 
granted. Certiorari denied.

No. 1406. Dacey  et  al . v . New  York  County  Law -
yers ’ Assn . C. A. 2d Cir. Certiorari denied. Mr . 
Justice  Douglas  took no part in the consideration or 
decision of this petition. Reported below: 423 F. 2d 188.

No. 1500. Craven , Warden  v . Tucker . C. A. 9th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 
421 F. 2d 139.

No. 31, Mise. Mc Cloud  v . Rundle , Correcti onal  
Superi ntende nt . C. A. 3d Cir. Certiorari denied. 
Reported below: 402 F. 2d 853.

No. 231, Mise. Canady  v . Follette , Warden . C. A. 
2d Cir. Certiorari denied.

No. 556, Mise. Reed  v . Fiel d , Men ’s  Colony  Super -
inten dent . C. A. 9th Cir. Certiorari denied.
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No. 77, Mise. Rosen  v . Follette , Warden . C. A. 
2d Cir. Certiorari denied. Reported below: 409 F. 2d 
1042.

No. 1306, Mise. Taylor  v . Cox, Penit enti ary  Super -
inten dent . C. A. 4th Cir. Certiorari denied.

No. 1586, Mise. Limbau gh  v . Alaba ma . Ct. Crim. 
App. Ala. Certiorari denied. Reported below: 45 Ala. 
App. 722, 228 So. 2d 837.

No. 1589, Mise. Rolon  v . New  York . Ct. App. 
N. Y. Certiorari denied. Reported below: 25 N. Y. 2d 
974, 252 N. E. 2d 860.

No. 1654, Mise. Nichol son  v . Alaba ma . Sup. Ct. 
Ala. Certiorari denied.

No. 1685, Mise. Evans  v . City  of  Detroi t  et  al . 
C. A. 6th Cir. Certiorari denied.

No. 1695, Mise. Smith  v . United  Stat es . C. A. 
9th Cir. Certiorari denied.

No. 1724, Mise. Wils on  v . United  Stat es . C. A. 
D. C. Cir. Certiorari denied.

No. 1728, Mise. Down s  v . Alabama . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 45 Ala. App. 
415, 231 So. 2d 336.

No. 1818, Mise. Mc Henry  v . Michi gan  State  
Parole  Board . C. A. 6th Cir. Certiorari denied.

No. 1820, Mise. Thompson  v . New  York . App. 
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 1839, Mise. Bolden  v . Mosele y , Warden . 
C. A. 10th Cir. Certiorari denied.

No. 1841, Mise. Mc Clendon  v . Parker . C. A. 3d 
Cir. Certiorari denied.



ORDERS 931

398 U. S. May 25, 1970

No. 1821, Mise. Viands  v . Brown , Director , Vir -
ginia  Department  of  Welfare  and  Instituti ons . 
C. A. 4th Cir. Certiorari denied.

No. 1822, Mise. Peterson  v . Miss ouri . Sup. Ct. 
Mo. Certiorari denied. Reported below: 444 S. W. 
2d 673.

No. 1827, Mise. Willi ams  v . Folle tte , Warden . 
App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari 
denied.

No. 1844, Mise. Tinsle y  v . Unite d  States . C. A. 
D. C. Cir. Certiorari denied.

No. 1849, Mise. Davis  v . Craven , Warden . Sup. 
Ct. Cal. Certiorari denied.

No. 1859, Mise. Cannon  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 420 F. 2d 
1382.

No. 1875, Mise. Fullen  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied.

No. 1876, Mise. Rose nberg  v . Mancusi , Warde n . 
C. A. 2d Cir. Certiorari denied.

No. 1878, Mise. Koebrich  v . Craven , Warden .
C. A. 9th Cir. Certiorari denied.

No. 1914, Mise. O’Conno r  v . Clem ent , Sherif f .
C. A. 4th Cir. Certiorari denied.

No. 1927, Mise. Lasalan dra  v . United  States . C. A. 
2d Cir. Certiorari denied. Reported below: 421 F. 2d 
1261.

No. 1935, Mise. Goff  v . Pfau , Trustee  in  Bank -
rup tcy . C. A. 8th Cir. Certiorari denied. Reported 
below: 418 F. 2d 649.
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No. 1943, Mise. Buie  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 420 F. 2d 1207.

No. 1950, Mise. Cantrell  v . Califor nia  Adult  Au -
thority . Sup. Ct. Cal. Certiorari denied.

No. 1973, Mise. Cook  v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 426 F. 2d 1358.

No. 1975, Mise. Lloyd  v . Nevada . Sup. Ct. Nev. 
Certiorari denied.

No. 1990, Mise. Grimes  v . Unite d  States . C. A. 
D. C. Cir. Certiorari denied. Reported below: 137 U. S. 
App. D. C. 184, 421 F. 2d 1119.

No. 2033, Mise. Penney  et  al . v . United  States . 
C. A. 6th Cir. Certiorari denied. Reported below: 416 
F. 2d 850.

Rehearing Denied
No. 1436, Mise. Juliano  v . Cardw ell , Warden , 397 

U. S. 1046;
No. 1615, Mise. Kerner  et  ux . v . CIBA Corp ., 397 

U. S. 1050;
No. 1738, Mise. Gordon  v . Bright  et  al ., 397 U. S. 

1057; and
No. 1823, Mise. Middle ton  v . Unite d  State s , 397 

U. S. 1071. Petitions for rehearing denied.

Assignment Orders
An order of The  Chief  Justice  designating and as-

signing Mr. Justice Clark (retired) to perform judicial 
duties in the United States Court of Appeals for the 
Seventh Circuit beginning May 26, 1970, and ending 
May 28, 1970, and for such further time as may be re-
quired to complete unfinished business, pursuant to 28 
U. S. C. § 294 (a), is ordered entered on the minutes of 
this Court, pursuant to 28 U. S. C. § 295.
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An order of The  Chief  Justice  designating and as-
signing Mr. Justice Clark (retired) to perform judicial 
duties in the United States Court of Appeals for the 
Second Circuit beginning October 13, 1970, and ending 
October 16, 1970, and for such further time as may be 
required to complete unfinished business, pursuant to 28 
U. S. C. § 294 (a), is ordered entered on the minutes of 
this Court, pursuant to 28 U. S. C. § 295.

May  26, 1970

Dismissal Under Rule 60
No. 1054, Mise. Mink  v . Michi gan . Sup. Ct. Mich. 

Petition for writ of certiorari dismissed pursuant to 
Rule 60 of the Rules of this Court.

May  28, 1970

Miscellaneous Order
No. 2263, Mise. Addonizio  v . Barlow , U. S. Dis -

trict  Judge . D. C. N. J. Application for stay pre-
sented to Mr . Justice  Brennan , and by him referred to 
the Court, denied. Mr . Justice  Black  and Mr . Jus -
tice  Marsh all  took no part in the consideration or 
decision of this application.

June  1, 1970*
Appeals Dismissed

No. 1409, Mise. Harris  v . City  of  Houst on  et  al . 
Appeal from Dist. Ct. of Harris County, Tex., dismissed 
for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for a writ of certiorari, 
certiorari denied.

*Mr . Justi ce  Mar shal l  took no part in the consideration or 
decision of the orders of this date.
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No. 1267, Mise. Thoma s  et  al . v . Burso n , Direc tor , 
Depart ment  of  Famil y  and  Children  Service s . Ap-
peal from D. C. M. D. Ga. dismissed for want of 
jurisdiction.

Miscellaneous Orders
No. 36, Orig. Texas  v . Louisi ana . Motion for the 

appointment of a Special Master granted. It is ordered 
that the Honorable Robert Van Pelt, Senior Judge of 
the United States District Court for the District of 
Nebraska, be, and he is hereby, appointed Special 
Master in this case with authority to fix the time 
and conditions for filing of additional pleadings and 
to direct subsequent proceedings, and with authority 
to summon witnesses, issue subpoenas, and take such 
evidence as may be introduced and such as he may deem 
it necessary to call for. The Master is directed to submit 
such reports as he may deem appropriate.

The Master shall be allowed his actual expenses. The 
allowances to him, the compensation paid to his technical, 
stenographic, and clerical assistants, the cost of printing 
his report, and all other proper expenses shall be charged 
against and be borne by the parties in such proportion 
as the Court hereafter may direct.

It is further ordered that if the position of Special 
Master in this case becomes vacant during a recess of 
Court, The  Chief  Justic e  shall have authority to make 
a new designation which shall have the same effect as if 
originally made by the Court herein. [For earlier order 
herein, see 397 U. S. 931.]

No. ---- . Califo rnia  ex  rel . Smith  v . United
States  et  al . Motion for leave to file an original action 
denied.
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No. 179. Rogers , Secretary  of  State  v . Bell ei . 
Appeal from D. C. D. C. [Probable jurisdiction noted, 
396 U. S. 811; restored to calendar, 397 U. S. 1060.] 
Motion of appellee to remove case from summary cal-
endar granted and a total of one and one-half hours 
allotted for oral argument.

No. 977. Wyman , Commi ssione r  of  Social  Services  
of  New  York  v . James  et  al . Appeal from D. C. S. D. 
N. Y. [Probable jurisdiction noted, 397 U. S. 904.] 
Application to remove seal from record or permit refer-
ence in briefs to sealed material granted.

No. 1058. Philli ps v . Martin  Mariett a Corp . 
C. A. 5th Cir. [Certiorari granted, 397 U. S. 960.] 
Motion of Air Line Stewards & Stewardesses Association, 
Local 550, Transport Workers Union of America, AFL- 
CIO, for leave to file a brief as amicus curiae granted.

No. 2031, Mise. Time , Inc . v . Fires tone . C. A. 5th 
Cir. and D. C. S. D. Fla. Motion for leave to file peti-
tion for writs of certiorari denied. Mr . Justic e Black  
and Mr . Justi ce  Douglas  are of the opinion that cer-
tiorari should be granted.

No. 2007, Mise. Meyer  v . Fiel d , Men ’s Colony  
Super intenden t ; and

No. 2174, Mise. Wood  v . Koloski , Warden . Mo-
tions for leave to file petitions for writs of habeas cor-
pus denied.

No. 1896, Mise. Mill an -Diaz  v . Augelli , U. S. Dis -
trict  Judge ; and

No. 1956, Mise. Montague  v . Hunter , Chief  Jus -
tice , Suprem e Court  of  Washington . Motions for 
leave to file petitions for writs of mandamus denied.
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Certiorari Granted. (See also No. 1347, ante, p. 278;
No. 1394, ante, p. 279; and No. 1183, Mise., ante, 
p. 279.)

No. 486, Mise. Mc Gautha  v . Califor nia . Sup. Ct. 
Cal. Motion for leave to proceed in forma pauperis 
granted. Certiorari granted limited to Question 1 pre-
sented by the petition which reads as follows:

“1. Does California’s practice of allowing capital trial 
juries absolute discretion, uncontrolled by standards or 
directions of any kind, to impose the death penalty upon 
a defendant convicted of the crime of murder violate 
the Due Process Clause of the Fourteenth Amendment?”

Case transferred to appellate docket. Reported be-
low: 70 Cal. 2d 770, 452 P. 2d 650.

No. 709, Mise. Cramp ton  v . Ohio . Sup. Ct. Ohio. 
Motion for leave to proceed in forma pauperis granted. 
Certiorari granted limited to Questions 2 and 3 pre-
sented by the petition which read as follows:

“2. Whether the Ohio statute which provides that 
the trier of fact shall determine both guilt and punish-
ment in a single verdict in cases of murder in the first 
degree violates Petitioner’s right to be free from 
self-incrimination.

“3. Whether the Ohio statute which provides that the 
trier of fact may grant or withhold a recommendation 
of mercy in cases of murder in the first degree, and 
which provides no standards or criteria to assist the trier 
of fact in making such determination, violates Peti-
tioner’s right to due process and equal protection of the 
law.”

Case transferred to appellate docket. Reported be-
low: 18 Ohio St. 2d 182, 248 N. E. 2d 614.
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No. 780, Mise. Bruno  v . Pennsylvania . Sup. Ct. 
Pa. Motion for leave to proceed in forma pauperis 
granted. Certiorari granted and case transferred to ap-
pellate docket. Reported below: 435 Pa. 200, 255 A. 2d 
519 and 257 A. 2d 47.

No. 1022, Mise. Harri s v . New  York . Ct. App. 
N. Y. Motion for leave to proceed in forma pauperis 
granted. Certiorari granted and case transferred to ap-
pellate docket. Reported below: 25 N. Y. 2d 175, 250 
N. E. 2d 349.

Certiorari Denied. (See also No. 1409, Mise., supra.)
No. 1274. Kahl  v . Breen  et  al . C. A. 7th Cir. 

Certiorari denied. Reported below: 419 F. 2d 1034.

No. 1301. Willi ams  v . Iowa . Sup. Ct. Iowa. Cer-
tiorari denied. Reported below: 171 N. W. 2d 521.

No. 1330. Sibley  et  al . v . Rural  Elect rifi cati on  
Administ ration  et  al . C. A. 5th Cir. Certiorari de-
nied. Reported below: 419 F. 2d 384.

No. 1348. Pacif ic National  Insurance  Co. v. 
Unite d  States . C. A. 9th Cir. Certiorari denied. Re-
ported below: 422 F. 2d 26.

No. 1409. Bell  v . Gover nmen t  of  the  Virgi n  
Islands . C. A. 3d Cir. Certiorari denied. Reported 
below: 423 F. 2d 692.

No. 1411. Turner  v . Thomps on  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 421 F. 2d 771.

No. 1416. In  re  Bedford  Aviation , Inc . C. A. 1st 
Cir. Certiorari denied.

No. 1417. Terry  v . Martin . Sup. Ct. Ore. Cer-
tiorari denied.
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No. 1418. Vas quez  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Reported below: 1 Cal. 
App. 3d 769, 82 Cal. Rptr. 131.

No. 1419. O’Brien , Correctional  Superi ntendent  
v. Savill e . C. A. 1st Cir. Certiorari denied. Reported 
below: 420 F. 2d 347.

No. 1421. Iowa  v . Cullis on , Judge . Sup. Ct. Iowa. 
Certiorari denied. Reported below: 173 N. W. 2d 533.

No. 1422. Weltr onic  Co . v . National  Labor  Rela -
tions  Board  et  al . C. A. 6th Cir. Certiorari denied. 
Reported below: 419 F. 2d 1120.

No. 1425. Broadr iver , Inc . v . City  of  Stamfor d  
et  al . Sup. Ct. Conn. Certiorari denied. Reported 
below: 158 Conn. 522, 264 A. 2d 75.

No. 1428. Puchalski  v. New  Jersey  State  Parole  
Board . Sup. Ct. N. J. Certiorari denied. Reported 
below: 55 N. J. 113, 259 A., 2d 713.

No. 1431. Corwi n v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 423 F. 2d 33.

No. 1436. Carter -Wallace , Inc . v . Finch , Secre tary  
of  Health , Educat ion , and  Welfar e , et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 417 F. 2d 
1086.

No. 1437. Mucie  v . Missouri . Sup. Ct. Mo. Cer-
tiorari denied. Reported below: 448 S. W. 2d 879.

No. 1438. Crown  Central  Petr ole um  Corp . v . 
Trexler , Administratrix , et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 419 F. 2d 536.

No. 1443. Costa  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 425 F. 2d 950.
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No. 1439. Central  Gulf  Stea ms hip  Corp . v . Grace  
Line , Inc . C. A. 5th Cir. Certiorari denied. Re-
ported below: 416 F. 2d 977.

No. 1442. Dean  Foods  Co., Inc . v . National  Labor  
Relations  Board . C. A. 6th Cir. Certiorari denied. 
Reported below: 421 F. 2d 664.

No. 1445. Insurance  Comp any  of  North  Ameri ca  
v. First  National  Bank  of  Decatur , forme rly  Na -
tional  Bank  of  Decatur . C. A. 7th Cir. Certiorari 
denied. Reported below: 424 F. 2d 312.

No. 1450. A/S J. Ludwi g  Mowinckels  Rederi  v . 
Dow Chem ical  Co . et  al . Ct. App. N. Y. Certiorari 
denied. Reported below: 25 N. Y. 2d 576, 255 N. E. 2d 
774.

No. 1457. Northern  Acceptance  Trust  1065 et  al . 
v. Gray , U. S. Dis trict  Judge , et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 423 F. 2d 653.

No. 1476. Wright  v . Calif ornia . App. Dept., 
Super. Ct. Cal., County of Los Angeles. Certiorari 
denied.

No. 1495. Cimini  v . United  States . C. A. 6th Cir. 
Certiorari denied.

No. 1380. Horelick  et  al . v . New  York . C. A. 2d 
Cir. Motion to dispense with printing petition granted. 
Certiorari denied. Mr . Just ice  Dougla s  is of the opin-
ion that certiorari should be granted. Reported below: 
424 F. 2d 697.

No. 1391. Lash , Warden  v . Evans . C. A. 7th Cir. 
Motion to dispense with printing petition granted. Cer-
tiorari denied. Reported below: 419 F. 2d 1337.

No. 229, Mise. Gray  v . Field , Men ’s Colony  Supe r -
inte ndent . C. A. 9th Cir. Certiorari denied.



940 OCTOBER TERM, 1969

June 1, 1970 398 U. S.

No. 1430. George  v . Louis iana . Sup. Ct. La. Cer-
tiorari denied. Mr . Justice  Black  is of the opinion that 
certiorari should be granted. Reported below: 255 La. 
104, 229 So. 2d 715.

No. 1469. Time , Inc . v . Wasse rman . C. A. D. C. 
Cir. Certiorari denied. Mr . Just ice  Black  and Mr . 
Justice  Douglas  are of the opinion that certiorari should 
be granted. Reported below: ---- U. S. App. D. C.----- , 
424 F. 2d 921.

No. 1490. Time , Inc . v . Fires tone . C. A. 5th Cir. 
Certiorari denied. Mr . Justice  Black  and Mr . Justice  
Douglas  are of the opinion that certiorari should be 
granted.

No. 383, Mise. Tyler  v . Maryland . Ct. Sp. App. 
Md. Certiorari denied. Reported below: 5 Md. App. 
158, 245 A. 2d 592.

No. 582, Mise. Winton  v . Field , Men ’s Colony  
Superint endent . Sup. Ct. Cal. Certiorari denied.

No. 827, Mise. Wyant  v . Brewe r , Warden . Sup. 
Ct. Iowa. Certiorari denied.

No. 881, Mise. Killean  v . Nelson , Warden ; and
No. 937, Mise. Leahy  v . Craven , Warden . Sup. Ct. 

Cal. Certiorari denied.

No. 1133, Mise. Hundley  v . Pinto , Prison  Farm  
Superi ntendent . C. A. 3d Cir. Certiorari denied. 
Reported below: 413 F. 2d 727.

No. 1258, Mise. Durham  v . United  States . C. A. 
7th Cir. Certiorari denied. Reported below: 409 F. 2d 
1170.

No. 1579, Mise. Abbott  v . Illi nois . App. Ct. Ill., 
1st Dist. Certiorari denied. Reported below: 110 Ill. 
App. 2d 462, 249 N. E. 2d 675.
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No. 1344, Mise. Zitzer  v. California . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 1460, Mise. Bynes  v . New  Jersey . Super. Ct. 
N. J. Certiorari denied.

No. 1801, Mise. Jones  v . Unite d  State s Distri ct  
Court  for  the  Eastern  Dist rict  of  Tenness ee . C. A. 
6th Cir. Certiorari denied.

No. 1846, Mise. De Blasio  v . Deegan , Warde n . 
C. A. 2d Cir. Certiorari denied.

No. 1919, Mise. Weldon  v . Unite d  State s . C. A. 
9th Cir. Certiorari denied. Reported below: 422. F. 2d 
800.

No. 1921, Mise. Potts  v . United  State s . C. A., 4th 
Cir. Certiorari denied. Reported below: 420 F. 2d 964.

No. 1923, Mise. Brown  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 421 F. 2d 
1283.

No. 1926, Mise. Cordova  v . Unit ed  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 421 F. 2d 
471.

No. 1932, Mise. Dedmon  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1937, Mise. Hayes  v . Unite d Stat es . C. A. 
10th Cir. Certiorari denied. Reported below: 419 F. 
2d 1364.

No. 1940, Mise. Adam s v . California . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported below: 
1 Cal. App. 3d 29, 81 Cal. Rptr. 378.

No. 1951, Mise. Levent hal  v . Gavin , Correctio n  
Commi ssi oner . C. A. 1st Cir. Certiorari denied. Re-
ported below: 421 F. 2d 270.
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No. 1942, Mise. Beckman  v . United  States . C. A. 
10th Cir. Certiorari denied.

No. 1952, Mise. Will iams  v . Russell , Warden . 
C. A. 6th Cir. Certiorari denied. Reported below: 419 
F. 2d 1092.

No. 1954, Mise. Biancof iori  v . Unite d States . 
C. A. 7th Cir. Certiorari denied. Reported below: 422 
F. 2d 584.

No. 1959, Mise. Harris  v . Wainwri ght , Correc -
tions  Director . C. A. 5th Cir. Certiorari denied.

No. 1961, Mise. Maggio  v . United  States . C. A. 
2d Cir. Certiorari denied.

No. 1963, Mise. Huff man  v . North  Caroli na . Sup. 
Ct. N. C. Certiorari denied.

No. 1970, Mise. Graham  v . Fitz harris , Warden . 
Sup. Ct. Cal. Certiorari denied.

No. 1972, Mise. Robins on  v . Black wel l , Warden . 
C. A. 5th Cir. Certiorari denied.

No. 1977, Mise. Demeter  v . Yeager , Princip al  
Keepe r . C, A. 3d Cir. Certiorari denied. Reported 
below: 418 F. 2d 612.

No. 1983, Mise. Belli nger  v . Unite d  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 422 F. 2d 
723.

No, 1988, Mise. Lopez  v . New  Mexico . Ct. App. 
N. M. Certiorari denied. Reported below: 80 N. M. 
599, 458 P. 2d 851.

No. 1994, Mise. Carson  v . Elrod , Supe rinten dent , 
Department  of  Publi c  Welf are . C. A. 4th Cir. Cer-
tiorari denied.
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No. 1976, Mise. Hall  v . Unite d  Stat es . C. A. 6th 
Cir. Certiorari denied.

No. 1997, Mise. Berton e  v . Florida . Dist. Ct. App. 
Fla., 3d Dist. Certiorari denied. Reported below: 224 
So. 2d 400.

No. 1999, Mise. Benson  v . United  States  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 421 
F. 2d 515.

No. 2008, Mise. Brevik  v . United  States . C. A. 
8th Cir. Certiorari denied. Reported below: 422 F. 2d 
449.

No. 2011, Mise. Holt  v . Unite d  Stat es . C. A. 6th 
Cir. Certiorari denied.

No. 2014, Mise. Benson  v . Eyman , Warden . C. A. 
9th Cir. Certiorari denied.

No. 2022, Mise. Vitoratos  v . Morris , Judge . Sup. 
Ct. Ohio. Certiorari denied. Reported below: 22 Ohio 
St. 2d 3, 257 N. E. 2d 398.

No. 2024, Mise. Flagler  v . Wainw right , Correc -
tions  Direc tor . C. A. 5th Cir. Certiorari denied. Re-
ported below: 423 F. 2d 1359.

No. 2025, Mise. Steml ey  v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 422 F. 2d 
373.

No. 2058, Mise. Bowman  v . Arizon a . Sup. Ct. 
Ariz. Certiorari denied. Reported below: 105 Ariz. 
307, 464 P. 2d 330.

No. 431, Mise. Will iams  v . Wainwright , Correc -
tions  Direc tor . C. A. 5th Cir. Certiorari denied. 
Mr . Justi ce  Douglas  is of the opinion that certiorari 
should be granted. Reported below: 410 F. 2d 144.
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No. 2028, Mise. Hurd  v . Hurd  et  al . C. A. 1st Cir. 
Certiorari denied.

No. 1635, Mise. Hudson  v . New  York . Ct. App. 
N. Y. Certiorari denied. Mr . Justi ce  Douglas  is of 
the opinion that certiorari should be granted.

No. 1957, Mise. Evans  v . Lash , Warden . C. A. 7th 
Cir. Certiorari denied. Mr . Justice  Douglas  is of the 
opinion that certiorari should be granted. Reported 
below: 419 F. 2d 1337.

Rehearing Denied
No. 502, Mise., October Term, 1967. Epton  v . New  

York , 390 U. S. 29, 976; and
No. 771, Mise., October Term, 1967. Epton  v . New  

York , ibid. Motion for leave to file second petition for 
rehearing denied. The  Chief  Justice  took no part in 
the consideration or decision of this motion.

No. 445. Standard  Indus tries , Inc . v . Tigret t  In -
dustries , Inc ., et  al ., 397 U. S. 586;

No. 1146. American  Art  Industri es , Inc . v . Na -
tional  Labor  Relatio ns  Board , 397 U. S. 990;

No. 1256. Cincin nati  Windo w  Cleaning  Co . et  al . 
v. Walker , Trust ee  in  Bankruptc y , 397 U. S. 1038;

No. 1276. Birnbaum  v . United  States , 397 U. S. 
1044;

No. 1279, Mc Grath  v . Kirwan , 397 U. S. 1041;
No. 1303. Grip key  v . Gerty  et  al ., 397 U, S. 1063;
No. 1320. Gripk ey  v . Sist ers  of  Charity  of  the  

Blessed  Virgi n  Mary , 397 U. S. 1042;
No. 1335. Eugene  Sand  & Gravel , Inc . v . Lowe  

et  al ., 397 U. S. 591; and
No. 1336. Eugene  Sand  & Gravel , Inc . v . Lowe  

et  al ., 397 U. S. 1042. Petitions for rehearing denied.
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No. 1112, Mise. Lampt on  et  al . v . Bonin  et  al ., 
397 U. S. 663;

No. 1200, Mise. Marino  v . Pennsylvania , 397 U. S. 
1077;

No. 1244, Mise. Smith  v . Florida , 397 U. S. 1077;
No. 1248, Mise. Frazier  v . United  States , 397 U. S. 

1013;
No. 1639, Mise. Cummings  v . Cox , Penit enti ary  

Superi ntendent , 397 U. S, 1051;
No. 1666, Mise. Mixon  v . Penn  Steved ores , Inc ., 

397 U. S. 1052;
No. 1706, Mise. Moore  v . United  States  et  al ., 397 

U. S. 1055;
No. 1710, Mise. Hopki ns  v . Califor nia , 397 U. S. 

1055;
No. 1726, Mise. Cox v. Unite d  States , 397 U. S. 

1056;
No. 1747, Mise. Martine z v . Calif ornia , 397 U. S. 

1069;
No. 1762, Mise. Keane  v . Cucurello , 397 U. S. 1070; 

and
No. 1815, Mise. Belt owski  v . Young , Warden , 397 

U. S. 1079. Petitions for rehearing denied.

No. 41. Choctaw  Nation  et  al . v . Oklaho ma  
et  al .; and

No. 59. Cherokee  Nation  or  Tribe  of  Indi ans  in  
Oklahom a  v . Oklaho ma  et  al ., 397 U. S. 620. Peti-
tion for rehearing denied. Mr . Justice  Harlan  took 
no part in the consideration or decision of this petition.

No. 1620, Mise. Lewis  v . United  States , 397 U. S. 
1034. Petition for rehearing denied. The  Chief  Jus -
tice  took no part in the consideration or decision of 
this petition.
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No. 1239. Giagnocavo  v . Bucks  Count y  Commis -
si oners , 397 U. S. 590. Motion to dispense with print-
ing petition granted. Petition for rehearing denied.

June  4, 1970
Dismissal Under Rule 60

No. 1577. Mc Carthy  v . Unite d  States . C. A. 2d 
Cir. Petition for writ of certiorari dismissed pursuant 
to Rule 60 of the Rules of this Court. Reported below: 
422 F. 2d 160.

June  8, 1970*
Order Appointing Clerk

It is ordered that E.. Robert Seaver be appointed 
Clerk of this Court to succeed John F. Davis effective 
at the commencement of business June 22, 1970, and 
that he take the oath of office and give bond as re-
quired by statute and the order of this Court entered 
November 22, 1948.
Order Appointing Director of Administrative Office of 

U. S. Courts
It is ordered that Rowland Falconer Kirks be ap-

pointed Director of the Administrative Office of the 
United States Courts, effective at the commencement 
of business July 1, 1970, pursuant to the provisions of 
§ 601 of Title 28 of the United States Code.
Appeal Dismissed

No. 1463. Natio nal  Advertisi ng  Co . v . County  of  
Monte rey  et  al . Appeal from Sup. Ct. Cal. Motion 
to dismiss granted. Appeal dismissed for want of juris-
diction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari de-
nied. Reported below: 1 Cal. 3d 875, 464 P. 2d 33.

*Mr . Just ice  Mar sha ll  took no part in the consideration or 
decision of the orders of this date.
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Miscellaneous Orders
No. 35, Orig. United  State s v . Maine  et  al . Mo-

tions for the appointment of a Special Master granted. 
It is ordered that Honorable Albert B. Maris, Senior 
Judge of the United States Court of Appeals for 
the Third Circuit, be, and he is hereby, appointed Special 
Master in this case with authority to fix the time and 
conditions for the filing of additional pleadings and to 
direct subsequent proceedings, and with authority to 
summon witnesses, issue subpoenas, and take such evi-
dence as may be introduced and such as he may deem 
it necessary to call for. The Master is directed to sub-
mit such reports as he may deem appropriate.

The Master shall be allowed his actual expenses. The 
allowances to him, the compensation paid to his tech-
nical, stenographic, and clerical assistants, the cost of 
printing his report, and all other proper expenses shall 
be charged against and be borne by the parties in such 
proportion as the Court hereafter may direct.

It is further ordered that if the position of Special 
Master in this case becomes vacant during a recess of 
Court, The  Chief  Justice  shall have authority to make 
a new designation which shall have the same effect as if 
originally made by the Court herein.

Mr . Just ice  Dougla s took no part in the considera-
tion or decision of these motions.

[For earlier order herein, see 395 U. S. 955.]

No. 900. United  States  v . Fanche r . Appeal from 
D. C. S. D. [Probable jurisdiction noted, 397 U. S. 
985.] Motion of appellee for leave to proceed in forma 
pauperis granted. Motion of appellee for appointment 
of counsel granted. It is ordered that Donald R. Shultz, 
Esquire, of Rapid City, South Dakota, be, and he is 
hereby, appointed to serve as counsel for appellee in this 
case.
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No. 1192. Zicarelli  v. New  Jersey  State  Comm is -
si on  of  Inves tiga tion . Application for bail denied. 
Mr . Justice  Dougla s is of the opinion that the appli-
cation should be granted. Mr . Justic e Brennan  took 
no part in the consideration or decision of this applica-
tion. [See 397 U. S. 932.]

No. 1289. Palme r  et  al . v . Thompson , Mayor  of  
the  City  of  Jackson , et  al . C. A. 5th Cir. [Certiorari 
granted, 397 U. S. 1035.] Motion of petitioners to re-
move case from summary calendar denied. However, 15 
additional minutes allotted to each side.

No. 1922, Mise. In re  Disb arment  of  Alli son . 
It having been reported to the Court that Earl W. 
Allison of Columbus, Ohio, has been indefinitely sus-
pended from the practice of law by the Supreme Court 
of the State of Ohio, and this Court by order of March 30, 
1970 [397 U. S. 1005], having suspended the said Earl W. 
Allison from the practice of law in this Court and directed 
that a rule issue requiring him to show cause why he 
should not be disbarred ;

And it appearing that the said rule was duly issued 
and served upon the respondent, and that the time within 
which to file a return to the rule has expired;

It  Is  Ordered  that the said Earl W. Allison be, and he 
is hereby, disbarred from the practice of law in this Court 
and that his name be stricken from the roll of attorneys 
admitted to practice before the Bar of this Court.

No. 1463, Mise. May  v . Dona  Ana  County , New  
Mexico . Motion for leave to file petition for writ of 
mandamus denied without prejudice to the right of peti-
tioner to apply to appropriate state court for the relief 
sought. Smith v. Hooey, Judge, 393 U. S. 374, and 
Dickey v. Florida, ante, p. 30.
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No. 2038, Mise. White  v . Young , U. S. Distri ct  
Judge . Motion for leave to file petition for writ of 
mandamus denied.

Probable Jurisdiction Noted
No. 1113. Connell  v . Higgi nbot ham  et  al . Appeal 

from D. C. M. D. Fla. Probable jurisdiction noted. Re-
ported below: 305 F. Supp. 445.

No. 1557. James  et  al . v . Valtie rra  et  al . Appeal 
from D. C. N. D. Cal. Probable jurisdiction noted. 
Mr . Justic e Douglas  took no part in the consideration 
or decision of this matter. Reported below: 313 F. 
Supp. 1.

Certiorari Granted*

Certiorari Denied. (See also No. 1463, supra.)
No. 1364. Tropia no  v . Connectic ut . Sup. Ct. Conn. 

Certiorari denied. Reported below: 158 Conn. 412, 262 
A. 2d 147.

No. 1408. Jones  et  al . v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 419 F. 2d 515.

No. 1429. Johnson  et  al . v . Superior  Court  of  
Calif orni a , County  of  Santa  Barbara . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 1432. Okino , Judge , et  al . v . Hawai i National  
Bank , Honolulu . Sup. Ct. Hawaii. Certiorari denied. 
Reported below: 51 Haw. 367, 461 P. 2d 136.

No. 1448. Farrell , Trustee  v . Manufactur ers  
Hanover  Trus t  Co ., Trust ee . C. A. 3d Cir. Certiorari 
denied. Reported below: 421 F. 2d 604.

*[Repo rt er ’s  Not e : The order dated June 8,1970, granting motion 
for leave to proceed in forma pauperis and petition for writ of cer-
tiorari in No. 1195, Mise., infra, was revoked on the same date.]
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No. 1451. Wascher  v . Lundeen  et  al . App. Ct. Ill., 
4th Dist. Certiorari denied. Reported below: 111 Ill. 
App. 2d 452, 250 N. E. 2d 318.

No. 1452. First  National  Bank  in  Dalla s , Ex -
ecutor , et  al . v. United  States . Ct. Cl. Certiorari 
denied. Reported below: 190 Ct. Cl. 400, 420 F. 2d 725.

No. 1453. Mobil  Oil  Corp . v . Hughes  et  vir . C. A. 
5th Cir. Certiorari denied. Reported below: 421 F. 2d 
1248.

No. 1454. Johnso n  et  al . v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 420 F. 2d 
955.

No. 1458. Abrams on  v . Levin son . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 112 Ill. App. 
2d 42, 250 N. E. 2d 796.

No. 1459. Ruehlmann , Executor  v . Commi ss ioner  
of  Inter nal  Revenue . C. A. 6th Cir. Certiorari de-
nied. Reported below: 418 F. 2d 1302.

No. 1460. Henault  Mining  Co . v . Zaidlicz , Director  
of  Bureau  of  Land  Management  of  Montana , et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 419 
F. 2d 766.

No. 1462. Dryden  et  al . v . United  Stat es . C. A. 
5th Cir. Certiorari denied. Reported below: 423 F. 2d 
1175.

No. 1477. Glen  Alden  Corp , et  al . v . Kahan . C. A. 
3d Cir. Certiorari denied. Reported below: 424 F. 2d 
161.

No. 1480. Keefe  v . City  of  Chicag o . App. Ct. 
HL, 1st Dist. Certiorari denied. Reported below: 116 
Ill. App. 2d 39, 253 N. E. 2d 496.
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No. 1482. Stratmore  et  ux . v . Unite d  Stat es . C. A. 
3d Cir. Certiorari denied. Reported below: 420 F. 2d 
461.

No. 1492. S. T. G. Construction  Co ., Inc . v . Staten  
Island  Rapid  Transi t  Railwa y Co . C. A. 2d Cir. 
Certiorari denied. Reported below: 421 F. 2d 53.

No. 1498. Tunica  County  School  Dis trict  et  al . 
v. United  States . C. A. 5th Cir. Certiorari denied. 
Reported below: 421 F. 2d 1236.

No. 1501. Maloney , dba  Apalac hicola  Time s v . 
Gibson  et  al . Sup. Ct. Fla. Certiorari denied. Re-
ported below: 231 So. 2d 823.

No. 1502. Mc Gee  v . United  States . C. A. 6th Cir. 
Certiorari denied.

No. 1506. Whit comb  et  ux . v . Sanitary  Commi s -
si on  of  Anne  Arunde l  Count y  et  al . C. A. 4th Cir. 
Certiorari denied.

No. 1519. Eyen  v . Nebrask a  ex  rel . Meyer , Attor -
ney  Genera l  of  Nebras ka . Sup. Ct. Neb. Certiorari 
denied. Reported below: 184 Neb. 848, 172 N. W. 2d 
617.

No. 1464. Garland  Knitti ng  Mills  of  Beaufo rt , 
South  Carolina , Inc . v . National  Labor  Relati ons  
Board  et  al . C. A. D. C. Cir. Certiorari denied. The  
Chief  Just ice  is of the opinion that certiorari should 
be granted. Reported below: See 134 U. S. App. D. C. 
318, 414 F. 2d 1214.

No. 1508. Powell  v . Committee  on  Admis si ons  and  
Grievanc es  et  al . C. A. D. C. Cir. Certiorari denied. 
The  Chief  Justi ce  took no part in the consideration or 
decision of this petition.



952 OCTOBER TERM, 1969

June 8, 1970 398 U.S.

No. 1528. B & L Sales  Asso ciates  v . H. Daroff  & 
Sons , Inc . C. A. 2d Cir. Certiorari denied. Reported 
below: 421 F. 2d 352.

No. 1541. Ajamian  v . Town ship  of  North  Bergen  
et  al . Sup. Ct. N. J. Certiorari denied.

No. 1195, Mise. Lewis  v . Kropp , Warden . C. A. 
6th Cir. Certiorari denied.

No. 1577, Mise. Nelson  v . Illinois . App. Ct. Ill., 
1st Dist. Certiorari denied. Reported below: 109 Ill. 
App. 2d 396, 248 N. E. 2d 740.

No. 1612, Mise. Van  Voltenburg  v . Brewer , War -
den . Sup. Ct. Iowa. Certiorari denied.

No. 1678, Mise. Abbati ello  v . Follette , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 1848, Mise. Eckels  v . Unite d  States  Dist ric t  
Court  for  the  Dist rict  of  Oregon . C. A. 9th Cir. 
Certiorari denied.

No. 1903, Mise. Baughman  v . Baker , Warden . 
C. A. 10th Cir. Certiorari denied.

No. 1904, Mise. Jackson  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1906, Mise. Hocki ng  v . Calif ornia  Adult  Au -
thori ty  et  al . Sup. Ct. Cal. Certiorari denied.

No. 1907, Mise. Johnson  v . Calif ornia . Ct. App. 
Cal., 4th App. Dist. Certiorari denied.

No. 1916, Mise. Will iams  v . Cox, Penite ntiary  
Superi ntendent . C. A. 4th Cir. Certiorari denied.

No. 1938, Mise. Long  v . Pate , Warden . C. A. 7th 
Cir. Certiorari denied. Reported below: 418 F. 2d 
1028.
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No. 1941, Mise. Domer  v . United  States . C. A. 6th 
Cir. Certiorari denied.

No. 1945, Mise. Lucas  v . New  Jersey . Sup. Ct. 
N. J. Certiorari denied.

No. 1946, Mise. Kalec  v . Lash , Warden . C. A. 7th 
Cir. Certiorari denied.

No. 1948, Mise. Pete  v . Nelson , Warden . Sup. Ct. 
Cal. Certiorari denied.

No. 1949, Mise. Pell eti er  v . United  State s . C. A. 
9th Cir. Certiorari denied.

No. 1989, Mise. Haynes  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 422 F. 2d 332.

No. 1992, Mise. Wheele r  v . Mummert , Sherif f . 
C. A. 9th Cir. Certiorari denied.

No. 1993, Mise. Hill  v . Warden , Maryland  House  
of  Correc tion . C. A. 4th Cir. Certiorari denied.

No. 2000, Mise. Smulek  v . Rundle , Correctional  
Superi ntendent . C. A. 3d Cir. Certiorari denied.

No. 2001, Mise. Berriel  v . Wainwr ight , Correc -
tions  Direc tor . C. A. 5th Cir. Certiorari denied.

No. 2002, Mise. Zimm erman  v . Wells  et  al . C. A. 
4th Cir. Certiorari denied.

No. 2004, Mise. Gilles  v . Minnes ota  et  al . Sup. 
Ct. Minn. Certiorari denied. Reported below: ----  
Minn.---- , 176 N. W. 2d 123.

No. 2005, Mise. Schutz  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Reported below: 448 S. W. 2d 
486.

No. 2037, Mise. Carriga n v . Erich  P. Karlss on  
Builders , Inc . C. A. D. C. Cir. Certiorari denied.
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No. 2006, Mise. Nance  v . Maryland . Ct. Sp. App. 
Md. Certiorari denied. Reported below: 7 Md. App. 
433, 256 A. 2d 377.

No. 2018, Mise. Nils son  v . Illi nois . Sup. Ct. Ill. 
Certiorari denied. Reported below: 44 Ill. 2d 244, 255 
N. E. 2d 432.

No. 2019, Mise. Kelle y  v . Illinois . Sup. Ct. Ill. 
Certiorari denied. Reported below: 44 Ill. 2d 315, 255 
N. E. 2d 390.

No. 2032, Mise. Connors  v . South  Dakota  et  al . 
C. A. 8th Cir. Certiorari denied. Reported below: 422 
F. 2d 122.

No. 2044, Mise. Levy  v . La Vallee , Warden . C. A. 
2d Cir. Certiorari denied.

No. 2061, Mise. Boli n  v . Unite d  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 423 F. 2d 834.
Rehearing Denied

No. 1254. E. B. & A. C. Whiting  Co. v. Shaw  et  al ., 
397 U. S. 1076;

No. 1531, Mise. Hille ry  v . Califor nia , ante, p. 909; 
and

No. 1696, Mise. Lento  v . Delaw are , Lackawanna  
& Wes tern  Railroad  Co ., 397 U. S. 1054. Petitions for 
rehearing denied.

No. 875. Dapper  v . California , 397 U. S. 905. Mo-
tion for leave to file petition for rehearing denied.

June  10, 1970

Dismissal Under Rule 60
No. 900. United  Stat es  v . Fancher . Appeal from 

D. C. S. D. [Probable jurisdiction noted, 397 U. S. 
985.] Appeal dismissed pursuant to Rule 60 of the 
Rules of this Court.
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June  11, 1970

Affirmed on Appeal
No. 1598. Gibson  et  al . v . Kugler  et  al . Appeal 

from D. C. N. J. Motions to dispense with printing 
jurisdictional statement and to dispense with printing 
motion to dismiss or affirm granted. Motion to advance 
granted. Judgment affirmed. Mr . Justic e Marshall  
took no part in the consideration or decision of these 
matters. Reported below: 315 F. Supp. 1003.

June  15, 1970*
Affirmed on Appeal

No. 1359. Powell , Secretary  of  State  of  Illinois , 
et  al . v. Mann  et  al . ; and

No. 1444. Mann  et  al . v . Powell , Secre tary  of  
State  of  Illinois , et  al . Appeals from D. C. N. D. Ill. 
Judgment affirmed. Reported below: 314 F. Supp. 677.

No. 1456. Beel ine  Expres s , Inc . v . United  States  
et  al . Appeal from D. C., Colo. Judgment affirmed. 
Reported below: 308 F. Supp. 721.

No. 1489. Watermei er  et  al . v . Louisi ana  Stadiu m  
and  Expos ition  Distri ct  et  al . Appeal from D. C. 
E. D. La. Judgment affirmed. Reported below: 308 
F. Supp. 273.

Appeals Dismissed
No. 1503. Berge rman  et  al . v . Lindsay , Mayor  of  

the  City  of  New  York , et  al . Appeal from Ct. App. 
N. Y. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 25 
N. Y. 2d 405, 255 N. E. 2d 142.

*Mr . Just ice  Mars hal l  took no part in the consideration or 
decision of the orders of this date.



956 OCTOBER TERM, 1969

June 15, 1970 398 U.S.

No. 1358. Canno n  et  al . v . Green  et  al . Appeal 
from D. C. D. C. dismissed for want of jurisdiction. Re-
ported below: 309 F. Supp. 1127.

No. 90. Birnbaum  v . Illinois . Appeal from Sup. 
Ct. Ill. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Mr . Justice  Doug -
las  is of the opinion that probable jurisdiction should 
be noted. Reported below: 41 Ill. 2d 426, 243 N. E. 2d 
244.

No. 1471. E. S. G. v. Texas . Appeal from Ct. Civ. 
App. Tex., 4th Sup. Jud. Dist. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal 
was taken as a petition for writ of certiorari, certiorari 
denied. Mr . Justice  Douglas  is of the opinion that 
probable jurisdiction should be noted. Reported below: 
447 S. W. 2d 225.

Miscellaneous Orders
No. 40, Grig. Pennsylvani a  v . New  York  et  al . 

Motion for leave to file bill of complaint granted and 
defendants allowed 60 days to answer.

No. 730. Hill  v . Calif ornia . Sup. Ct. Cal. Case 
restored to calendar for reargument and to be argued with 
cases No. 1125 [certiorari granted, 397 U. S. 986] and 
No. 1142 [Elkanich v. United States, certiorari granted, 
396 U. S. 1057]. Reported below: 69 Cal. 2d 550, 446 
P. 2d 521.

No. 1420. Young  v . Scott  et  al ., ante, p. 929. Mo-
tion of respondent Scott for allowance of attorney’s fee 
denied without prejudice to submission of a motion for 
such relief to the United States District Court for the 
Eastern District of Virginia. Newman v. Piggie Park 
Enterprises, Inc., 390 U. S. 400..
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No. 67. Hoski ns  v . United  States . C. A. 7th Cir. 
Application for bail presented to The  Chief  Justi ce , 
and by him referred to the Court, denied. Reported 
below: 406 F. 2d 72.

No. 2148, Mise. Seymour  v . Pate , Warden . Motion 
for leave to file petition for writ of mandamus and/or 
prohibition denied.

Probable Jurisdiction Noted
No. 250. Gropp i v . Wisconsi n . Appeal from Sup. 

Ct. Wis. Probable jurisdiction noted. Reported below: 
41 Wis. 2d 312, 164 N. W. 2d 266.

No. 1493. Unite d  States  et  al . v . Chicago  & East -
ern  Illinois  Railroad  Co .; and

No. 1494. Illinois  Commerce  Commis sion  et  al . v . 
Chicago  & East ern  Illi nois  Railroad  Co . Appeals 
from D. C. N. D. Ill. Probable jurisdiction noted. 
Cases consolidated and a total of one hour allotted 
for oral argument. Reported below: 308 F. Supp. 645.

Certiorari Granted. (See also No. 701, ante, p. 436; and
No. 1658, Mise., ante, p. 435.)

No. 284. U. S. Bulk  Carri ers , Inc . v . Arguel les . 
C. A. 4th Cir. Certiorari granted. Reported below: 
408 F. 2d 1065.

Certiorari Denied. (See also Nos. 90, 1471, and 1503, 
supra.)

No. 83. Schwa rtz  et  al . v . Pennsylvani a . Sup. 
Ct. Pa. Certiorari denied. Reported below: 432 Pa. 
522, 248 A. 2d 506.

No. 383. Mouto n , Collector  of  Revenue  of  Lou -
isi ana  v. Sincl air  Oil  & Gas  Co . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 410 F. 2d 717.
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No. 124. Fuhrman , Adminis tratr ix , et  al . v . 
Unite d  States  Steel  Corp .;

No. 172. Lamp , Administ ratrix , et  al . v . Unite d  
States  Steel  Corp .;

No. 201., Cook , Admi nis trat rix  v . United  State s  
Steel  Corp .; and

No. 210. Radtke , Administ ratrix , et  al . v . United  
States  Steel  Corp . C. A. 6th Cir. Certiorari denied. 
Reported below: 407 F. 2d 1143.

No. 389. United  States  v . Urban  Plumbing  & 
Heating  Co . Ct. Cl. Certiorari denied. Reported be-
low: 187 Ct. Cl. 15, 408 F. 2d 382.

No. 401. United  States  v . Woodcres t  Construction  
Co., Inc ., et  al . Ct. Cl. Certiorari denied. Reported 
below: 187 Ct. Cl. 249, 408 F. 2d 406.

No. 498. United  States  v . Wallenius  Bremen , 
G. m . b . H. C. A. 4th Cir. Certiorari denied. Reported 
below: 409 F. 2d 994.

No. 1467. Wall  Street  Transcript  Corp . v . Securi -
tie s  and  Exchan ge  Commis si on . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 422 F. 2d 1371.

No. 1468. Vavolizza  v . Unite d State s . C. A. 2d 
Cir. Certiorari denied.

No. 1472. Nationwi de  Theatre s Investm ent  Co . 
et  al . v. Thompson  et  al . C. A. 2d Cir. Certiorari 
denied.

No. 1485. De Maio  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 422 F. 2d 543.

No. 1487. Armstrong , Jones  & Co. et  al . v . Securi -
ties  and  Exchan ge  Commis si on . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 421 F. 2d 359.
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No. 1488. Marcell o v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 423 F. 2d 993.

No. 1496. Dist ric t  30, Unite d  Mine  Workers  of  
Ameri ca , et  al . v . National  Labor  Relat ions  Board . 
C. A. 6th Cir. Certiorari denied. Reported below: 422 
F. 2d 115.

No. 1497. Schmi dt  et  al . v . Archer  Iron  Works , 
Inc . Sup. Ct. Ill. Certiorari denied. Reported below: 
44 Ill. 2d 401, 256 N. E. 2d 6.

No. 1504. Cowden  Manufactur ing  Co . v . Koratron  
Co ., Inc ., et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 422 F. 2d 371.

No. 1505. Ocean  Freighting  & Brokerage  Corp . v . 
States  Marine  Lines , Inc . C. A. 3d Cir. Certiorari 
denied. Reported below: 421 F. 2d 851.

No. 1509. Eskow  v. Unite d  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 422 F. 2d 1060.

No. 1514. Sabino  v . Supe rior  Court  of  Los  Angeles  
Count y  et  al . Ct. App. Cal., 2d App. Dist. Certiorari 
denied.

No. 1515. City  of  Warren  et  al . v . Metro  Homes , 
Inc ., et  al . Ct. App. Mich. Certiorari denied. Re-
ported below: 19 Mich. App. 664, 173 N. W. 2d 230.

No. 1520. Horton  v . North  Carolina . Sup. Ct. 
N. C. Certiorari denied. Reported below: 275 N. C. 
651, 170 S. E. 2d 466.

No. 1524. Williams  v . Willi ams . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 1525. Henry  I. Siegel  Co., Inc . v . National  
Labor  Rela tio ns  Board  et  al . C. A. 6th Cir. Certiorari 
denied. Reported below: 417 F. 2d 1206.
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No. 1529. Brothe rhood  of  Locomotive  Firemen  & 
Engine men  et  al . v . Hansen  et  al . Sup. Ct. Utah. 
Certiorari denied. Reported below: 24 Utah 2d 30, 465 
P. 2d 351.

No. 1535. Erick son  et  al ., dba  “Phoenix  Tapes ” 
v. Capit ol  Records , Inc . Ct. App. Cal., 2d App. Dist. 
Certiorari denied. Reported below: 2 Cal. App. 3d 526, 
82 Cal. Rptr. 798.

No. 1539. Zmuda  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 423 F. 2d 757.

No. 1576. Unite d Mine  Workers  of  America  v . 
Dean  Coal  Co . et  al . C. A. 6th Cir. Certiorari denied. 
Reported below: 421 F. 2d 1380.

No. 173. American  Boiler  Manufacturers  Ass n . v . 
National  Labor  Relati ons  Board  et  al . C. A. 8th 
Cir. Certiorari denied. Mr . Justice  Blackmu n  took 
no part in the consideration or decision of this petition. 
Reported below: 404 F. 2d 547.

No. 621. Wis eman  et  al . v . Massachuse tts  et  al . 
Sup. Jud. Ct. Mass. Certiorari denied. Reported be-
low: 356 Mass. 251, 249 N. E. 2d 610.

Mr . Just ice  Harlan , with whom Mr . Justice  Doug -
las  and Mr . Justi ce  Brennan  join, dissenting.

Petitioners seek review in this Court of a decision of 
the Massachusetts Supreme Judicial Court enjoining the 
commercial distribution to general audiences of the film 
“Titticut Follies.” Petitioners’ film is a “documentary” 
of life in Bridgewater State Hospital for the criminally 
insane. Its stark portrayal of patient-routine and 
treatment of the inmates is at once a scathing indict-
ment of the inhumane conditions that prevailed at the 
time of the film and an undeniable infringement of the 
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privacy of the inmates filmed, who are shown nude and 
engaged in acts that would unquestionably embarrass an 
individual of normal sensitivity. The Massachusetts 
court concluded that the State had standing on behalf 
of the inmates to bring an injunctive action to protect 
their right of privacy and that the balance to be struck 
between the First and Fourteenth Amendments’ “com-
mitment to the principle that debate on public issues 
should be uninhibited, robust, and wide-open,” New 
York Times Co. v. Sullivan, 376 U. S. 254, 270 (1964), 
and the individual’s interest in privacy and dignity was 
such that the dissemination of the film should be re-
stricted to audiences of professionals, e. g., lawyers and 
psychiatrists, with a special interest. 356 Mass. 251, 249 
N. E. 2d 610 (1969).

The balance between these two interests, that of the 
individual’s privacy and the public’s right to know about 
conditions in public institutions, is not one that is easily 
struck, particularly in a case like that before us where 
the importance of the issue is matched by the extent of 
the invasion of privacy. As one Federal District Court 
stated in a case seeking to enjoin distribution of this 
same movie in New York:

“The conditions in public institutions . . . are 
matters which are of great interest to the public gen-
erally. Such public interest is both legitimate and 
healthy. Quite aside from the fact that substantial 
sums of taxpayers’ money are spent annually on 
such institutions, there is the necessity for keeping 
the public informed as a means of developing re-
sponsible suggestions for improvement and of avoid-
ing abuse of inmates who for the most part are 
unable intelligently to voice any effective sugges-
tions or protests.” Cullen v. Grove Press, Inc., 276
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F. Supp. 727, 728-729 (D. C. S. D. N. Y. 1967, 
Mansfield, J.).

This principle underlay this Court’s decision in Barr n . 
Mateo, 360 U. S. 564, 577 (1959), where it was said:

“The effective functioning of a free government 
like ours depends largely on the force of an informed 
public opinion. This calls for the widest possible 
understanding of the quality of government service 
rendered by all elective or appointed public offi-
cials or employees.”

A further consideration is the fact that these inmates 
are not only the wards of the Commonwealth of Massa-
chusetts but are also the charges of society as a whole. 
It is important that conditions in public institutions 
should not be cloaked in secrecy, lest citizens may dis-
claim responsibility for the treatment that their represent-
ative government affords those in its care. At the same 
time it must be recognized that the individual’s concern 
with privacy is the key to the dignity which is the promise 
of civilized society. See my dissenting opinion in Poe 
v. Ullman, 367 U. S. 497, 522.

The subtlety and importance of the question presented 
by this case was, by no means, lost on the Massachusetts 
Supreme Judicial Court:

“That injunctive relief may be granted against 
showing the film to the general public on a com-
mercial basis does not mean that all showings of 
the film must be prevented. As already indi-
cated . . . the film gives a striking picture of life 
at Bridgewater and of the problems affecting treat-
ment at that or any similar institution. It is a 
film which would be instructive to legislators, judges, 
lawyers, sociologists, social workers, doctors, psy-
chiatrists, students in these or related fields, and 
organizations dealing with the social problems of 
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custodial care and mental infirmity. The public in-
terest in having such persons informed about 
Bridgewater . . . outweighs any countervailing in-
terests of the inmates and of the Commonwealth (as 
parens patriae) in anonymity and privacy.” 356 
Mass. 251, 262, 249 N. E. 2d 610, 618.

These conclusions represent a measured and thought-
ful attempt to grapple with a difficult and important 
problem. Yet they demonstrate the importance of re-
view by this Court for they sharply focus the dimension 
of the question presented by this case. The question 
at this juncture is not whether the Supreme Judicial 
Court was correct or incorrect in striking the constitu-
tional balance, but merely whether this Court should 
grant certiorari. I fail to see how, on a complex and 
important issue like this, it can be concluded that this 
Court should withhold plenary review. The case for 
review is strengthened by the fact that a distinguished 
federal judge refused to enjoin in New York the showing 
of this very same film. This is not of course the tradi-
tional conflict that requires this Court to step in, but 
it underscores the difficulty and importance of the issues 
that are apparent both from reading the decision of the 
Massachusetts court and a viewing of the film.

I am at a loss to understand how questions of such 
importance can be deemed not “certworthy.” To the 
extent that the Commonwealth suggests that certiorari 
be denied because petitioners failed to comply with rea-
sonable contract conditions imposed by the Common-
wealth, that question in itself is one of significant con-
stitutional dimension, for it is an open question as to 
how far a government may go in cutting off access of the 
media to its institutions when such access will not hinder 
them in performing their functions. Cf. Estes v. Texas, 
381 U. S. 532 (1965); Pickering n . Board of Education,
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391 U. S. 563 (1968). In the case before us, however, 
the only asserted interest is the State’s concern for the 
privacy of the inmates in its care, and the basis for 
the decision below was the predominance of that interest 
over that of the general public in seeing the film.

The Commonwealth does not urge, nor could it do 
so given the opinion of the court below, that the injunc-
tion against showing this film was a mere remedy for a 
breach of contract, assuming the Commonwealth was free 
to impose whatever restrictions it chose on press access 
to Bridgewater. The statement in the opinion below that 
the violation of privacy “taken with the failure of 
Mr. Wiseman [the producer of the film] to comply with 
the contractual condition that he obtain valid re-
leases . . . amply justify granting injunctive relief,” 356 
Mass. 251, 259, 249 N. E. 2d 610, 616, leaves no room 
for doubt that the invasion of privacy underpins the 
Massachusetts court’s action and that the failure to 
obtain releases served only to underscore that invasion. 
The later statement restricting the holding to the mere 
fact that petitioner Wiseman “violated the permission 
given to him, reasonably interpreted, and did not comply 
with valid conditions,” 356 Mass. 251, 261, 249 N. E. 
2d 610, 617, is not a finding that the relief below is 
warranted as an award to redress the State for a breach 
of contract but reiterates merely the fact, already stated, 
that the invasion of privacy is compounded by the breach 
of understanding. I see no way to sift out an inde-
pendent state ground based on contract principles. 
Moreover, even if the injunction could, in the absence 
of any discussion of principles of contract law, be viewed 
as a remedy for a breach of contract, a question of First 
Amendment dimension is presented when that remedy 
is to enjoin the dissemination of information of such 
importance. Cf. International News Service n . Asso - 
ciated Press, 248 U. S. 215, 248 (1918) (Brandeis, J., 
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dissenting); Pearson v. Dodd, 133 U. S. App. D. C. 279, 
410 F. 2d 701 (1969); New York Times Co. v. Sullivan, 
supra.

I would grant certiorari and set the case for plenary 
consideration.

No. 1026. Este ban  et  al . v . Central  Miss ouri  
State  College  et  al . C. A. 8th Cir. Certiorari denied. 
Mr . Justice  Douglas  is of the opinion that certiorari 
should be granted. Mr . Justic e Blackmun  took no 
part in the consideration or decision of this petition. 
Reported below: 415 F. 2d 1077.

No. 1481. Terminal  Freight  Cooperative  Assn . 
ET AL. V. SAM0FF, REGIONAL DIRECTOR, NATIONAL LABOR 

Relat ions  Board , et  al . C. A. 3d Cir. Motion to 
defer consideration denied. Certiorari denied. Re-
ported below: 420 F. 2d 952.

No. 1513. Burguen o  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied. Mr . Justice  Douglas  is of the 
opinion that certiorari should be granted. Reported 
below: 423 F. 2d 599.

No. 1533. Eps tein  v . Resor , Secre tary  of  the  
Army , et  al . C. A. 9th Cir. Certiorari denied. 
Mr . Justic e Douglas  is of the opinion that certiorari 
should be granted. Reported below: 421 F. 2d 930.

No. 1559. Stockham  Valves  & Fittings , Inc . v . 
Arthur  J. Schmit t  Foundation  et  al . C. A. 5th 
Cir. Certiorari denied. Mr . Justi ce  Douglas  is of 
the opinion that certiorari should be granted. Reported 
below: 404 F. 2d 13.

No. 1213, Mise. Anders on  v . Follet te , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 1793, Mise. Whitl ey  v . Ohio . Sup. Ct. Ohio. 
Certiorari denied.
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No. 1891, Mise. Jelks  v . Arizona . Sup. Ct. Ariz. 
Certiorari denied. Reported below: 105 Ariz. 175, 461 P. 
2d 473.

No. 1909, Mise. Kenne dy  v . United  States . C. A. 
8th Cir. Certiorari denied.

No. 1913, Mise. Buchanon  v . Cull man  City  Board  
of  Education . Ct. Civ. App. Ala. Certiorari denied.

No. 1967, Mise. Landry  v . Unite d  Stat es . C. A. 
D. C. Cir. Certiorari denied.

No. 1980, Mise. Rook  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 424 F. 2d 403.

No. 1995, Mise. Moore  v . Follette , Warden . C. A. 
2d Cir. Certiorari denied. Reported below: 425 F. 2d 
925.

No. 2013, Mise. Hatt  v . New  Jersey . Super. Ct. 
N. J. Certiorari denied. Reported below: See 55 N. J. 
312, 261 A. 2d 356.

No. 2034, Mise. Reed  v . Follette , Warden . C. A. 
2d Cir. Certiorari denied.

No. 2035, Mise. Stead  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 422 F. 2d 183.

No. 2036, Mise. Smelser  v . Utah . Sup. Ct. Utah. 
Certiorari denied. Reported below: 23 Utah 347, 463 P. 
2d 562.

No. 2039, Mise. Curl  v . Burke , Warden . C. A. 7th 
Cir. Certiorari denied.

No. 2045, Mise. Parker  v . South  Dakot a  et  al . 
C. A. 8th Cir. Certiorari denied. Reported below: 423 
F. 2d 1021.
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No. 2048, Mise. Alfo rd  v . Cox , Penitentiary  Super -
intendent . C. A. 4th Cir. Certiorari denied.

No. 2052, Mise. Helfend  v . Califor nia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported below: 
1 Cal. App. 3d 873, 82 Cal. Rptr. 295.

No. 2053, Mise. Bowman  v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 409 F. 2d 
225.

No. 2054, Mise. Stevenson  v . Mancusi , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 2057, Mise. Turner  v . United  State s . C. A. 
7th Cir. Certiorari denied. Reported below: 423 F. 2d 
481.

No. 2060, Mise. Mc Neill  v . Califor nia . Sup. Ct. 
Cal. Certiorari denied.

No. 2064, Mise. Jackso n v . Cox, Penitentiary  
Supe rinten dent . C. A. 4th Cir. Certiorari denied.

No. 2088, Mise. Bibbs  v . Illinois . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 115 Ill. App. 
2d 200, 253 N. E. 2d 179.

No. 2091, Mise. Ray  v . Craven , Warden . Sup. Ct. 
Cal. Certiorari denied.

No. 2094, Mise. Pridgeon  v . Wainw right , Correc -
tions  Director . C. A. 5th Cir. Certiorari denied.

No. 2096, Mise. West  v . Calif ornia . Ct. App. Cal., 
4th App. Dist. Certiorari denied.

No. 2100, Mise. Flet cher  v . Waych off , Dist rict  
Attorn ey  of  Greene  County , Pennsylvani a , et  al . 
C. A. 3d Cir. Certiorari denied.
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No. 2108, Mise. Schmi dt  v . Oswald , Chairm an , 
Parole  Board  of  New  York , et  al . C. A. 2d Cir. 
Certiorari denied.

No. 2110, Mise. Hayes  v . Maryla nd . C. A. 4th Cir. 
Certiorari denied.

No. 375, Mise. Matthews  et  al . v . Unite d  State s ; 
and

No. 531, Mise. Cook  v . United  States . C. A. 5th 
Cir. Motion for leave to amend petition in No. 375, 
Mise., granted. Application for bail and other relief in 
No. 531, Mise., presented to Mr . Justice  Douglas , and 
by him referred to the Court, denied. Petitions for writs 
of certiorari denied. Mr . Just ice  Harlan  would grant 
the petitions for certiorari, vacate the judgment of the 
Court of Appeals, and remand the cases to that court for 
further consideration in light of Leary n . United States, 
395 U. S. 6 (1969). See Street v. New York, 394 U. S. 
576, 586 (1969); Stromberg v. California, 283 U. S. 359 
(1931); and Desist n . United States, 394 U. S. 244, 256 
(1969) (dissenting opinion of Harlan , J.). Reported 
below: 407 F. 2d 1371.

No. 2055, Mise. Clema s  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Mr . Just ice  Blackmun  took 
no part in the consideration or decision of this petition. 
Reported below: 423 F. 2d 461.

No. 2059, Mise. Patch  v . Illinois . Sup. Ct. Ill. 
Certiorari and other relief denied. Reported below: 44 
Ill. 2d 447, 255 N. E. 2d 423.
Rehearing Denied

No. 513. In  re  Spencer , 397 U. S. 817; and
No. 1010, Mise. Thomps on  v . New  Jers ey , 397 U. S. 

1012. Petitions for rehearing denied. Mr . Justic e  
Blackmu n  took no part in the consideration or decision 
of these petitions.



ORDERS 969

398 U.S. June 15, 19, 1970

No. 1817, Mise. Vaugh n  v . Mis sour i, 397 U. S. 1079. 
Petition for rehearing denied. Mr . Just ice  Blackmun  
took no part in the consideration or decision of this 
petition.

June  19, 1970
Dismissal Under Rule 60

No. 2120, Mise. Mink  v . Johns on , Pris ons  Di-
rector . C. A. 6th Cir. Petition for writ of certiorari 
dismissed pursuant to Rule 60 of the Rules of this Court.
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