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TRIBUTE TO MR. JUSTICE BLACK

Suprem e Court  of  the  United  State s

THURSDAY, FEBRUARY 2 6, 1970

Present: Mr . Chief  Justic e Burge r , Mr . Justi ce  
Black , Mr . Justice  Douglas , Mr . Justic e Harlan , 
Mr . Justi ce  Brennan , Mr . Justice  Stewart , Mr . 
Just ice  White , and Mr . Justi ce  Marsh all .

The  Chief  Justi ce  said:
Before addressing ourselves to the regular duties of 

the Court, I have a privilege accorded me by my col-
leagues, or I should say six of them, and it is a privilege 
which gives me a great, great pleasure.

This Court commonly does not take note of birthdays 
of Justices, but our Brother, Justice  Hugo  Black , is a 
very uncommon man. Therefore we will break what-
ever precedents may be in the way to note today the 
birthday he will have tomorrow.

There is no need, of course, to speak of the work of 
Justi ce  Black  as a member of this Court or his impact 
on our times and on our country. That record is written 
in very nearly 100 volumes of this Court’s United States 
Reports.

Today we simply wish to take note, so that it may be 
recorded on the journal of the Court of the profound 
esteem and the very deep and warm affection that each 
of us bears for this very remarkable American.

We wish you, Mr . Justi ce  Black , many, many more 
years of the kind of health and vigor and wisdom with 
which the Lord so richly endowed you.

In short, Happy Birthday, Sir. And, I may add, I am 
authorized by the Court to say this is unanimous; there 
are no dissents.
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Respondents are corporate officers who, with the corporation, were 
convicted of violating the Federal Food, Drug, and Cosmetic Act. 
An in rem action against two corporate products had been begun 
in June 1960, and interrogatories routinely prepared by the Food 
and Drug Administration (FDA) were submitted to the corpora-
tion in January 1961. Later that month the corporation and 
respondents were notified, pursuant to § 305 of the Act, that the 
FDA contemplated a criminal proceeding against them respecting 
the transactions that were the subject of the civil action. In 
June 1961 the District Court denied the corporation’s motion 
to stay further proceedings in the civil action or to extend the 
time for answering the interrogatories until after disposition of 
any criminal proceeding. The FDA recommended criminal prose-
cution prior to the September answer to the interrogatories by 
the corporation through respondent Feldten. No one associated 
with the corporation asserted his privilege against self-incrimina-
tion. The Court of Appeals reversed respondents’ convictions 
on the ground that use of interrogatories to obtain evidence in a 
nearly contemporaneous civil condemnation proceeding operated 
to violate their Fifth Amendment privilege. Held:

1. The Court of Appeals erred in holding that the answers to 
the interrogatories were involuntarily given. Pp. 6-11.

1
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(a) Respondent Feldten, who was not barred from asserting 
his privilege against self-incrimination because the corporation 
had no privilege of its own or because the proceeding was civil 
rather than criminal, failed to assert his privilege and cannot now 
complain that he was forced to testify against himself. Pp. 7-10.

(b) Respondent Kordel, who answered no interrogatories and 
did not assert the privilege, can hardly claim compulsory self-
incrimination; and Kordel cannot claim that his right to con-
frontation was violated by use in the criminal case against him 
of his codefendant Feldten’s admissions, which were never intro-
duced in evidence. Pp. 10-11.

2. On the record here the respondents have not established a 
violation of due process or a departure from proper standards 
in the administration of justice requiring the exercise of the 
Court’s supervisory power. Pp. 11-13.

407 F. 2d 570, reversed and remanded.

Lawrence G. Wallace argued the cause for the United 
States. With him on the brief were Solicitor General 
Griswold, Assistant Attorney General Wilson, Beatrice 
Rosenberg, and Roger A. Pauley.

Solomon H. Friend argued the cause for respondents. 
With him on the brief was Sheldon S. Lustigman.

Mr . Justice  Stewart  delivered the opinion of the 
Court.

The respondents are the president and vice president, 
respectively, of Detroit Vital Foods, Inc. They were 
convicted in the United States District Court for the 
Eastern District of Michigan, along with the corporation, 
for violations of the Federal Food, Drug, and Cosmetic 
Act.1 The Court of Appeals for the Sixth Circuit re-
versed the respondents’ convictions on the ground that 
the Government’s use of interrogatories to obtain evi- *

52 Stat. 1040, 21 U. S. C. § 301 et seq.
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dence from the respondents in a nearly contemporaneous 
civil condemnation proceeding operated to violate their 
Fifth Amendment privilege against compulsory self-in-
crimination.2 We granted certiorari to consider the 
questions raised by the Government’s invocation of 
simultaneous civil and criminal proceedings in the en-
forcement of federal law.3

In March 1960 the Division of Regulatory Manage-
ment of the Food and Drug Administration (hereafter 
FDA) instructed the agency’s Detroit office to investi-
gate the respondents’ possible violations of the Food, 
Drug, and Cosmetic Act. Within a month the Detroit 
office recommended to the Division a civil seizure of two 
of the respondents’ products, “Korleen” and “Frutex”; 
within another month the Division similarly recom-
mended seizure to the FDA’s General Counsel. On 
June 6, 1960, the General Counsel requested the United 
States Attorney for the Eastern District of Michigan 
to commence an in rem action against these products of 
the corporation, and the United States Attorney filed 
a libel three days later. The corporation, appearing as 
the claimant, answered the libel on September 12, 1960. 
An FDA official in the Division of Regulatory Manage-
ment then prepared extensive interrogatories to be served 
on the corporation in this civil action. The United 
States Attorney filed the agency’s interrogatories on 
January 6, 1961, pursuant to Rule 33 of the Federal 
Rules of Civil Procedure.4

2 United States v. Detroit Vital Foods, Inc., 407 F. 2d 570. The 
Court of Appeals initially reversed the judgments of conviction of 
all three defendants, but on the Government’s petition for rehearing 
it affirmed with respect to the corporation.

3 395 U. S. 932.
4 Rule 33 provides in pertinent part: “Any party may serve upon 

any adverse party written interrogatories to be answered by the 
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After the Division official had drafted the interroga-
tories, he recommended that pursuant to § 305 of the 
Food, Drug, and Cosmetic Act the FDA serve upon the 
corporation and the respondents a notice that the agency 
contemplated a criminal proceeding against them with 
respect to the transactions that were the subject of the 
civil action.5 On January 9, 1961, three days after the 
filing of the interrogatories in the civil action, the Detroit 
office received an instruction from the Division to serve 
the statutory notice. The Detroit office complied 10 
days later, and on March 8, 1961, the agency held a 
hearing on the notice.

On April 10, the corporation, having received the 
FDA’s interrogatories but not yet having answered them, 
moved to stay further proceedings in the civil action or, 
in the alternative, to extend the time to answer the in-
terrogatories until after disposition of the criminal pro-
ceeding signaled by the § 305 notice. The motion was 
accompanied by the affidavit of counsel. The moving 
papers urged the District Court to act under Rule 33 
“in the interest of substantial justice” and as a “balancing

party served or, if the party served is a public or private corpora-
tion or a partnership or association, by any officer or agent, who shall 
furnish such information as is available to the party.”

5 Section 305 of the Act, 21 U. S. C. § 335, provides:
“Before any violation of [the Act] ... is reported by the Secre-

tary [of the Department of Health, Education, and Welfare] to any 
United States attorney for institution of a criminal proceeding, the 
person against whom such proceeding is contemplated shall be given 
appropriate notice and an opportunity to present his views, either 
orally or in writing, with regard to such contemplated proceeding.” 
Service of the statutory notice did not necessarily mean that a 
criminal prosecution would follow; the testimony before the District 
Court on the respondents’ pretrial motion to suppress evidence indi-
cated that fewer than 10% of the matters involving a § 305 notice 
reach the stage of either indictment or information.
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of hardship and equities of the respective parties . . . 
Permitting the Government to obtain proof of violations 
of the Act by resort to civil discovery procedures, the 
movant urged, would be “improper” and would “work a 
grave injustice against the claimant”; it would also 
enable the Government to have pretrial discovery of the 
respondents’ defenses to future criminal charges. Coun-
sel expressly disavowed any “issue of a self-incrimination 
privilege in favor of the claimant corporation.” And 
nowhere in the moving papers did counsel raise a claim 
of the Fifth Amendment privilege against compulsory 
self-incrimination with respect to the respondents.

On June 21, 1961, the District Court denied the motion 
upon finding that the corporation had failed to demon-
strate that substantial prejudice and harm would result 
from being required to respond to the interrogatories. 
The court reasoned that the § 305 notice did not con-
clusively indicate the Government would institute a 
criminal proceeding, that six to 12 months could elapse 
from the service of the statutory notice to initiation of 
a criminal prosecution, and that the Government could 
obtain data for a prosecution from the testimony in the 
civil action or by subpoenaing the books and records of 
the corporation. Accordingly, the court concluded, the 
interests of justice did not require that the Government 
be denied the information it wanted simply because it 
had sought it by way of civil-discovery procedures. On 
September 5, 1961, in compliance with the court’s direc-
tive, the corporation, through the respondent Feldten, 
answered the Government’s interrogatories.

On July 28, 1961, five weeks after the District Court’s 
order but more than a month before receipt of the an-
swers to the interrogatories, the Director of the FDA’s 
Detroit office recommended a criminal prosecution to the 
Division. The Division forwarded the recommendation
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to the General Counsel on August 31, 1961, still prior to 
receipt of Feldten’s answers. While the matter was pend-
ing in the General Counsel’s office, the Division officer 
who had originally drafted the proposed interrogatories 
recommended that additional violations of the statute be 
alleged in the indictment. On June 13, 1962, the 
Department of Health, Education, and Welfare requested 
the Department of Justice to institute a criminal pro-
ceeding, and about two months after that the latter 
department instructed the United States Attorney in 
Detroit to seek an indictment. The civil case, still 
pending in the District Court, proceeded to settlement 
by way of a consent decree in November 1962, and eight 
months later the Government obtained the indictment 
underlying the present judgments of conviction.

I
At the outset, we assume that the information Feldten 

supplied the Government in his answers to the inter-
rogatories, if not necessary to the proof of the Gov-
ernment’s case in the criminal prosecution, as the Court 
of Appeals thought, at least provided evidence or leads 
useful to the Government.6 However, the record amply 
supports the express finding of the District Judge who 
presided at the criminal trial, and who held an extensive 
evidentiary hearing on the respondents’ pretrial motion 
to suppress evidence, that the Government did not act 
in bad faith in filing the interrogatories. Rather, the 
testimony before the trial court demonstrated that the 
Division of Regulatory Management regularly prepares 
such interrogatories upon the receipt of claimants’ an-
swers to civil libels, and files them in over three-fourths 
of such cases, to hasten their disposition by securing

Compare 407 F. 2d, at 575, with id., at 572.
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admissions and laying the foundation for summary 
judgments.

The Court of Appeals thought the answers to the 
interrogatories were involuntarily given. The District 
Judge’s order denying the corporation’s motion to defer 
the answers to the interrogatories, reasoned the court, left 
the respondents with three choices: they could have 
refused to answer, thereby forfeiting the corporation’s 
property that was the subject of the libel; they could 
have given false answers to the interrogatories, thereby 
subjecting themselves to the risk of a prosecution for 
perjury; or they could have done just what they did— 
disclose the requested information, thereby supplying 
the Government with evidence and leads helpful in 
securing their indictment and conviction.7

In this analysis we think the Court of Appeals erred. 
For Feldten need not have answered the interrogatories. 
Without question he could have invoked his Fifth 
Amendment privilege against compulsory self-incrimina-
tion.8 Surely Feldten was not barred from asserting 
his privilege simply because the corporation had no 
privilege of its own,9 * * * * * is or because the proceeding in

7 Id., at 573.
8 Wilson v. United States, 221 U. S. 361, 377, 385; Boyd v. United 

States, 116 U. S. 616, 633-635; cf. United States n . Jars . . . 
“Bee Royale Capsules,” 162 F. Supp. 944, 946, aff’d, 264 F. 2d 666.

9 Curcio v. United States, 354 U. S. 118, 124; Wilson v. United
States, supra, at 385; United States v. 3963 Bottles ... of .. .
“Enerjol Double Strength,” 265 F. 2d 332, 335-336, cert, denied, 360
U. S. 931; United States v. 30 Individually Cartoned Jars . . .
“Ahead Hair Restorer . . . ,” 43 F. R. D. 181, 187; cf. Shapiro n .
United States, 335 U. S. 1, 27. That the corporation has no privilege
is of course long established, and not disputed here. See George 
Campbell Painting Corp. v. Reid, 392 U. S. 286, 288-289; Oklahoma 
Press Pub. Co. v. Walling, 327 U. S. 186, 196, 208, 209-210; United 
States v. Bausch & Lomb Optical Co., 321 U. S. 707, 726-727;
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which the Government sought information was civil 
rather than criminal in character.10

To be sure, service of the interrogatories obliged the 
corporation to “appoint an agent wrho could, without 
fear of self-incrimination, furnish such requested infor-
mation as was available to the corporation.” 11 The cor-
poration could not satisfy its obligation under Rule 33 
simply by pointing to an agent about to invoke his 
constitutional privilege. “It would indeed be incon-
gruous to permit a corporation to select an individual to 
verify the corporation’s answers, who because he fears 
self-incrimination may thus secure for the corporation 
the benefits of a privilege it does not have.” 12 Such a 
result would effectively permit the corporation to assert 
on its own behalf the personal privilege of its individual 
agents.13

The respondents press upon us the situation where 
no one can answer the interrogatories addressed to the * 10 11 12 13

Essgee Co. v. United States, 262 U. S. 151, 155-156; Wheeler v. 
United States, 226 U. S. 478, 489-490; Baltimore & Ohio R. Co. v. 
ICC, 221 U. S. 612, 622-623; Hale n . Henkel, 201 U. S. 43, 74-75; 
cf. Curcio v. United States, supra; United States v. White, 322 U. S. 
694, 698, 705.

10 Gardner v. Broderick, 392 U. S. 273, 276; McCarthy v. Arnd- 
stein, 266 U. S. 34, 40; Counselman v. Hitchcock, 142 U. S. 547, 
562, 563-564; Boyd v. United States, supra; United States v. Saline 
Bank, 1 Pet. 100, 104; 8 J. Wigmore, Evidence § 2257, pp. 339-340 
(McNaughton rev. 1961); C. McCormick, Evidence §123, p. 259 
(1954).

11 United States v. 3963 Bottles ... of .. . “Enerjol Double 
Strength,” supra, at 336; cf. United States v. ^8 Jars . . . “Tran- 
quilease,” 23 F. R.. D. 192, 195, 196; 2A W. Barron & A. Holtzoff, 
Federal Practice and Procedure §651, p. 101 (Wright ed. 1961).

12 United States v. 3963 Bottles ... of .. . “Enerjol Double 
Strength,” supra, at 336.

13 Cf. George Campbell Painting Corp. v. Reid, supra, at 289; 
Hale v. Henkel, supra, at 69-70.
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corporation without subjecting himself to a “real and 
appreciable” risk of self-incrimination.14 For present 
purposes we may assume that in such a case the appro-
priate remedy would be a protective order under Rule 
30 (b), postponing civil discovery until termination of 
the criminal action.15 But we need not decide this 
troublesome question. For the record before us makes 
clear that even though the respondents had the burden 
of showing that the Government’s interrogatories were 
improper,16 they never even asserted, let alone demon-
strated, that there was no authorized person who could 
answer the interrogatories without the possibility of com-
pulsory self-incrimination.17 To the contrary, the record 
shows that nobody associated with the corporation as-
serted his privilege at all. The respondents do not sug-

14 Cf. Minor v. United States, 39G U. S. 87, 98; Leary v. United 
States, 395 U. S. 6, 16; Marchetti v. United States, 390 U. S. 39, 
48; Mason v. United States, 244 U. S. 362, 365.

15 See Paul Harrigan & Sons v. Enterprise Animal Oil Co., 14 
F. R. D. 333.

16 Luey v. Sterling Drug, Inc., 240 F. Supp. 632, 634; Glick v. 
McKesson & Robbins, Inc., 10 F. R. D. 477, 479, 480; Bowles v. Safe-
way Stores, Inc., 4 F. R. D. 469, 470; Blanc v. Smith, 3 F. R. D. 
182, 183. The respondents, urging that the Government had the 
burden of establishing the availability of an agent to answer 
for the corporation, rely upon the decision of the Court of 
Appeals for the District of Columbia Circuit in Communist 
Party v. United States, 118 U. S. App. D. C. 61, 331 F. 2d 807, cert, 
denied, 377 U. S. 968. But there the court departed from the 
customary allocation of the burden on the ground that the mere 
act of volunteering the information sought, or even of showing that 
an effort had been made to find someone who would answer, was 
itself potentially incriminatory. Id., at 68-69, 331 F. 2d, at 814-815.

17 See United States v. American Radiator & Standard Sanitary 
Corp., 388 F. 2d 201, 204, cert, denied, 390 U. S. 922; United States 
v. Simon, 373 F. 2d 649, 653, cert, granted sub nom. Simon v. 
Wharton, 386 U. S. 1030, vacated as moot, 389 U. S. 425; but see 
National Discount Corp. n . Holzbaugh, 13 F. R. D. 236, 237.
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gest that Feldten, who answered the interrogatories on 
behalf of the corporation, did so while unrepresented 
by counsel or without appreciation of the possible conse-
quences. His failure at any time to assert the constitu-
tional privilege leaves him in no position to complain now 
that he was compelled to give testimony against himself.18

Kordel’s claim of compulsory self-incrimination is even 
more tenuous than Feldten’s. Not only did Kordel never 
assert the privilege; he never even answered any inter-
rogatories. The Court of Appeals nevertheless reversed 
his conviction because it thought it “clear from the record 
that Detroit Vital Foods, Inc., was merely the corporate 
device through which Kordel sold his products. The 
Government naturally wanted to cut through the facade 
and get to Kordel who was the president and dominant 
personality in the corporation.”19 We disagree. The 
Government brought its libel against the goods; the 
corporation, not Kordel, appeared as claimant. The 
Government subsequently prosecuted Kordel as an officer 
of the company. If anyone has sought to cut through 
the corporate facade so far as the Fifth Amendment 
privilege is concerned, it is Kordel: he has, in effect, 
attempted to fashion a self-incrimination claim by com-
bining testimony that he never gave and an assertion 
of the privilege that he never made with another asser-
tion of the privilege that his company never had.

The Court of Appeals thought that Kordel must go 
free in any event because the Government had used 
Feldten’s admissions in proving its criminal case against 
both respondents, in violation of the rule in Bruton n .

18 Gardner v. Broderick, 392 U. S. 273, 276; Rogers n . United 
States, 340 U. S. 367, 372-375; United States v. Monia, 317 U. S. 
424, 427; Vajtauer v. Commissioner of Immigration, 273 U. S. 103, 
113; Brown v. Walker, 161 U. S. 591, 597.

19 407 F. 2d, at 575.



UNITED STATES v. KORDEL 11

1 Opinion of the Court

United States.20 This too was error. Feldten’s admis-
sions were never introduced in evidence at the trial, and 
thus Kordel cannot maintain that the reception in evi-
dence of a codefendant’s inculpatory statements violated 
his Sixth Amendment right to confrontation.21

II
The respondents urge that even if the Government’s 

conduct did not violate their Fifth Amendment privilege 
against compulsory self-incrimination, it nonetheless re-
flected such unfairness and want of consideration for 
justice as independently to require the reversal of their 
convictions. On the record before us, we cannot agree 
that the respondents have made out either a violation of 
due process or a departure from proper standards in the 
administration of justice requiring the exercise of our 
supervisory power. The public interest in protecting 
consumers throughout the Nation from misbranded drugs 
requires prompt action by the agency charged with 
responsibility for administration of the federal food and 
drug laws. But a rational decision whether to proceed 
criminally against those responsible for the misbranding 
may have to await consideration of a fuller record than 
that before the agency at the time of the civil seizure 
of the offending products. It would stultify enforcement 
of federal law to require a governmental agency such as 
the FDA invariably to choose either to forgo recom-
mendation of a criminal prosecution once it seeks civil 
relief, or to defer civil proceedings pending the ultimate 
outcome of a criminal trial.22

We do not deal here with a case where the Government 
has brought a civil action solely to obtain evidence for

20 391 U. S. 123. See 407 F. 2d, at 575.
21 See Bruton v. United States, supra, at 126.
22 Cf. Standard Sanitary Mfg. Co. v. United States, 226 U. S. 20, 

51-52 (Sherman Act).
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its criminal prosecution23 or has failed to advise the 
defendant in its civil proceeding that it contemplates 
his criminal prosecution;24 nor with a case where the 
defendant is without counsel25 or reasonably fears preju-
dice from adverse pretrial publicity or other unfair 
injury;2*3 nor with any other special circumstances that 
might suggest the unconstitutionality or even the im-
propriety of this criminal prosecution.27

Overturning these convictions would be tantamount to 
the adoption of a rule that the Government’s use of in-
terrogatories directed against a corporate defendant in 
the ordinary course of a civil proceeding would always

23 Cf. United States v. Procter & Gamble Co., 356 U. S. 677, 683- 
684; United States v. Pennsalt Chemicals Corp., 260 F. Supp. 171; 
and see United States v. Thayer, 214 F. Supp. 929; Beard v. New 
York Central R. Co., 20 F. R. D. 607.

24 See Smith v. Katzenbach, 122 U. S. App. D. C. 113, 114-116, 
351 F. 2d 810, 811-813 ; United States v. Lipshitz, 132 F. Supp. 519, 
523; United States v. Guerrina, 112 F. Supp. 126, 128.

25 Cf. Nelson \. United States, 93 U. S. App. D. C. 14, 19, 21, and 
n. 19, 208 F. 2d 505, 510, 512, and n. 19, cert, denied, 346 U. S. 827.

26 Cf. United States v. American Radiator & Standard Sanitary 
Corp., 388 F. 2d 201, 204-205, cert, denied, 390 U. S. 922.

27 Federal courts have deferred civil proceedings pending the 
completion of parallel criminal prosecutions when the interests of 
justice seemed to require such action, sometimes at the request of 
the prosecution, Campbell v. Eastland, 307 F. 2d 478, cert, denied, 
371 U. S. 955; United States v. Bridges, 86 F. Supp. 931, 933; 
United States v. 30 Individually Cartoned Jars . . . “Ahead Hair 
Restorer . . . ,” 43 F. R. D. 181, 187 n. 8; United States v. One 
1964 Cadillac Coupe DeVille, 41 F. R. D. 352, 353-354; United 
States v. $2,437 United States Currency, 36 F. R. D. 257; United 
States v. Steffes, 35 F. R. D. 24; United States v. Maine Lobster-
men’s Assn., 22 F. R. D. 199; United States v. Cigarette Merchan-
disers Assn., 18 F. R. D. 497; United States v. Linen Supply In-
stitute, 18 F. R. D. 452; sometimes at the request of the defense, 
Kaeppler v. Jas. H. Matthews & Co., 200 F. Supp. 229; Perry 
v. McGuire, 36 F. R. D. 272; cf. Nichols v. Philadelphia Tribune Co., 
22 F. R. D. 89, 92.
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immunize the corporation’s officers from subsequent crim-
inal prosecution. The Court of Appeals was correct in 
stating that “the Government may not use evidence 
against a defendant in a criminal case which has been 
coerced from him under penalty of either giving the evi-
dence or suffering a forfeiture of his property.” 28 But 
on this record there was no such violation of the Consti-
tution, and no such departure from the proper admin-
istration of criminal justice.

Accordingly, the judgment of the Court of Appeals is 
reversed, and the case is remanded to that court for 
further proceedings consistent with this opinion.

It is so ordered.

Mr . Justice  Black  did not take part in the decision 
of this case.

28 407 F. 2d, at 575-576.
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UNITED STATES v. REYNOLDS et  ux .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT

No. 88. Argued January 14, 1970—Decided February 24, 1970

The right to a jury trial afforded by Fed. Rule Civ. Proc. 71A (h) 
in a federal eminent domain proceeding on the issue of just com-
pensation, does not extend to the question whether the condemned 
“lands were probably within the scope of the project from the 
time the Government was committed to it” (either by the original 
plans or during the course of planning or original construction), 
and that question is for the trial judge to decide. Pp. 15-21.

404 F. 2d 303, vacated and remanded.

Assistant Attorney General Kashiwa argued the cause 
for the United States. With him on the brief were 
Solicitor General Griswold, Raymond N. Zagone, and 
Robert S. Lynch.

Erwin S. Solomon argued the cause and filed a brief 
for respondents.

Mr . Justi ce  Stewart  delivered the opinion of the 
Court.

The United States brought this suit in the United 
States District Court for the Western District of Ken-
tucky to condemn more than 250 acres of the respond-
ents’ land for a federal development known as the 
Nolin Reservoir Project located in that State. An im-
portant issue in the case was raised by the respondents’ 
claim that 78 acres of the land, taken for construction 
of recreational facilities adjacent to the reservoir, had 
not been within the original scope of the project.1 A jury

1 Congress authorized the Nolin Reservoir Project in 1938 as part 
of a comprehensive flood control plan for the Ohio and Mississippi 
Rivers. See Act of June 28, 1938, § 4, 52 Stat. 1217. Congress 
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awarded the respondents $20,000 as just compensation for 
all the land taken. Upon an appeal by the respondents, 
the Court of Appeals for the Sixth Circuit reversed the 
judgment and ordered a new trial, finding that the Dis-
trict Judge in his instructions to the jury had erroneously 
referred to matters disclosed outside the jury’s presence.2 
The trial and appellate courts were in agreement, how-
ever, in rejecting the Government’s contention that the 
“scope-of-the-project” issue was for the trial judge to 
decide and should not, therefore, have been submitted 
to the jury at all. There being a conflict between the 
circuits on this question,3 we granted certiorari to con-
sider a recurring problem of importance in federal con-
demnation proceedings. 396 U. S. 814.

The Fifth Amendment provides that private property 
shall not be taken for public use without just compensa-

first appropriated funds for the planning stage of the project in 
1956. See Public Works Appropriation Act of 1957, 70 Stat. 479. 
In July 1958 the Chief of Army Engineers approved a general 
design memorandum contemplating the construction of recreational 
areas in connection with the project, but evidently not specifying 
where they would be. The first funds for construction were appro-
priated in 1958. See Public Works Appropriation Act of 1959, 
72 Stat. 1573. Construction began in January 1959.

Most of the respondents’ acreage condemned by the Government 
was taken because it would be inundated by the reservoir, and there 
is no question that this land was within the original scope of the 
project. But 78 acres of the tract were taken for the construction 
of recreational facilities adjacent to the reservoir itself. These 78 
acres were not referred to in a design memorandum submitted in 
June 1959. They were, however, designated for taking in a memo-
randum approved in October of that year. It has been Government 
policy to build recreational areas in conjunction with federal reservoir 
projects since 1944. Act of December 22, 1944, § 4, 58 Stat. 889.

2 United States v. 811.92 Acres oj Land, 404 F. 2d 303.
3 The Court of Appeals for the Fifth Circuit has held that the 

“scope-of-the-project” issue is to be determined by the trial judge. 
Wardy v. United States, 402 F. 2d 762, 763.
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tion. And “just compensation” means the full monetary 
equivalent of the property taken.4 The owner is to be 
put in the same position monetarily as he would have 
occupied if his property had not been taken.5 In enforc-
ing the constitutional mandate, the Court at an early 
date adopted the concept of market value: the owner is 
entitled to the fair market value of the property6 at the 
time of the taking.7 But this basic measurement of 
compensation has been hedged with certain refinements 
developed over the years in the interest of effectuating 
the constitutional guarantee. It is one of these refine-
ments that is in controversy here.

The Court early recognized that the “market value” 
of property condemned can be affected, adversely or 
favorably, by the imminence of the very public project 
that makes the condemnation necessary.8 And it was 
perceived that to permit compensation to be either re-
duced or increased because of an alteration in market 
value attributable to the project itself would not lead 
to the “just compensation” that the Constitution re-
quires.9 On the other hand, the development of a public 
project may also lead to enhancement in the market 
value of neighboring land that is not covered by the 
project itself. And if that land is later condemned, 
whether for an extension of the existing project or for 
some other public purpose, the general rule of just com-
pensation requires that such enhancement in value be

4 Monongahela Navigation Co. v. United States, 148 U. S. 312, 326.
5 United States v. New River Collieries Co., 262 U. S. 341, 343; 

Seaboard Air Line R. Co. v. United States, 261 U. S. 299, 304.
GNeio York v. Sage, 239 U. S. 57, 61; Boom Co. v. Patterson, 

98 U. S. 403, 408.
7 Kerr v. South Park Commissioners, 117 U. S. 379, 386.
8 Shoemaker v. United States, 147 U. S. 282, 304-305.
9 United States v. Virginia Electric & Power Co., 365 U. S. 624, 

635-636; United States v. Cors, 337 U. S. 325, 332-334.
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wholly taken into account, since fair market value is 
generally to be determined with due consideration of all 
available economic uses of the property at the time of 
the taking.10

In United States v. Miller, 317 U. S. 369, the Court 
gave full articulation to these principles:

“If a distinct tract is condemned, in whole or in 
part, other lands in the neighborhood may increase 
in market value due to the proximity of the public 
improvement erected on the land taken. Should 
the Government, at a later date, determine to take 
these other lands, it must pay their market value 
as enhanced by this factor of proximity. If, how-
ever, the public project from the beginning included 
the taking of certain tracts but only one of them is 
taken in the first instance, the owner of the other 
tracts should not be allowed an increased value for 
his lands which are ultimately to be taken any more 
than the owner of the tract first condemned is en-
titled to be allowed an increased market value 
because adjacent lands not immediately taken 
increased in value due to the projected improvement.

“The question then is whether the respondents’ 
lands were probably within the scope of the project 
from the time the Government was committed to it. 
If they were not, but were merely adjacent lands, 
the subsequent enlargement of the project to include 
them ought not to deprive the respondents of the 
value added in the meantime by the proximity of 
the improvement. If, on the other hand, they were, 
the Government ought not to pay any increase in 
value arising from the known fact that the lands 
probably would be condemned. The owners ought

10 United States v. Chandler-Dunbar Water Power Co., 229 U. S. 
53, 81; Boom Co. v. Patterson, supra.



18 OCTOBER TERM, 1969

Opinion of the Court 397 U.S.

not to gain by speculating on probable increase in 
value due to the Government’s activities.” 317 
U. S., at 376-377.

There is no controversy in the present case regarding 
these basic principles. The parties agree that if the 
acreage in issue was “probably within the scope of the 
project from the time the Government was committed 
to it,” substantially less compensation is due than if it 
was not. For if the property was probably within the 
project’s original scope, then its compensable value is to 
be measured in terms of agricultural use. If, on the 
other hand, the acreage was outside the original scope 
of the project, its compensable value is properly measur-
able in terms of its economic potential as lakeside resi-
dential or recreational property.

The issue between the parties is simply whether the 
“scope-of-the-project” question is to be determined by 
the trial judge or by the jury. There is no claim that 
the issue is of constitutional dimensions. For it has long 
been settled that there is no constitutional right to a 
jury in eminent domain proceedings. See Bauman v. 
Ross, 167 U. S. 548, 593. As Professor Moore has put 
the matter:

“The practice in England and in the colonies prior 
to the adoption in 1791 of the Seventh Amendment, 
the position taken by Congress contemporaneously 
with, and subsequent to, the adoption of the Amend-
ment, and the position taken by the Supreme Court 
and nearly all of the lower federal courts lead to 
the conclusion that there is no constitutional right 
to jury trial in the federal courts in an action for 
the condemnation of property under the power of 
eminent domain.” 11

11 5 J. Moore, Federal Practice ^138.32 [1], p. 239 (2d ed. 1969). 
(Footnote omitted.)
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It is not, therefore, to the Seventh Amendment that 
we look in this case, but to the Federal Rules of Civil 
Procedure. Rule 71A (h) provides that, except in cir-
cumstances not applicable here, “any party” to a federal 
eminent domain proceeding “may have a trial by jury of 
the issue of just compensation,” unless the court in its 
discretion orders that that issue “shall be determined by 
a commission of three persons appointed by it. . . . Trial 
of all issues shall otherwise be by the court.” 12 The Rule 
thus provides that, except for the single issue of just 
compensation, the trial judge is to decide all issues, legal 
and factual, that may be presented. The critical inquiry 
is thus whether “the issue of just compensation,” as that 
phrase is used in the Rule, is broad enough to embrace 
the question whether the condemned property was prob-
ably within the scope of the federal project.13

12 The full text of Rule 71A (h) is as follows:
“If the action involves the exercise of the power of eminent domain 

under the law of the United States, any tribunal specially con-
stituted by an Act of Congress governing the case for the trial of 
the issue of just compensation shall be the tribunal for the deter-
mination of that issue; but if there is no such specially constituted 
tribunal any party may have a trial by jury of the issue of just 
compensation by filing a demand therefor within the time allowed 
for answer or within such further time as the court may fix, unless 
the court in its discretion orders that, because of the character, 
location, or quantity of the property to be condemned, or for other 
reasons in the interest of justice, the issue of compensation shall be 
determined by a commission of three persons appointed by it. If a 
commission is appointed it shall have the powers of a master pro-
vided in subdivision (c) of Rule 53 and proceedings before it shall 
be governed by the provisions of paragraphs (1) and (2) of sub-
division (d) of Rule 53. Its action and report shall be determined 
by a majority and its findings and report shall have the effect, 
and be dealt with by the court in accordance with the practice, 
prescribed in paragraph (2) of subdivision (e) of Rule 53. Trial 
of all issues shall otherwise be by the court.”

13 In United States v. Miller, supra, it appears that that question 
was decided by the trial judge, who excluded all evidence of enhanced 
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Although the matter could be decided either way with-
out doing violence to the language of Rule 71A (h), we 
think the Rule’s basic structure makes clear that a jury 
in federal condemnation proceedings is to be confined 
to the performance of a single narrow but important 
function—the determination of a compensation award 
within ground rules established by the trial judge. The 
Rule gives the trial court discretion to eliminate a jury 
entirely. And when a jury is afforded, the sweeping 
language of the final sentence of the Rule discloses a clear 
intent to give the district judge a role in condemnation 
proceedings much broader than he occupies in a con-
ventional jury trial. It is for him to decide “all issues” 
other than the precise issue of the amount of compensa-
tion to be awarded. It follows that it is for the judge 
to tell the jury the criteria it must follow in determining 
what amount will constitute just compensation, and that 
in order to do so he must decide the “scope-of-the-project” 
issue as a preliminary matter. We therefore approve 
and adopt the procedural rule announced by the Court 
of Appeals for the Fifth Circuit in Wardy v. United 
States, 402 F. 2d 762, and hold that it is for the judge 
and not the jury to decide whether the property con-
demned was probably within the project’s original 
scope.14

value attributable to the project. 317 U. S., at 372-373. While 
this Court’s opinion in Miller approved of that procedure, it is to 
be remembered that the case was decided before the adoption of 
Rule 71A (h) in 1951, at a time when federal courts in con-
demnation proceedings followed the procedures of the States in 
which they were located. See Advisory Committee Notes to 
Rule 71 A; 7 J. Moore, supra, 71A.03, pJ 2716 (2d ed. 1968).

14 “The question was whether appellants’ ‘lands were probably 
within the scope of the project from the time the Government was 
committed to it.’ . . . Appellants contend that the jury should have 
been allowed to answer this question. Under rule 71A (h) the 
jury’s function is limited to determining ‘just compensation.’ It is
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Finally, the Government asks us to take this occasion 
to “clarify” the “scope-of-the-project” test. We think 
the test was stated with admirable clarity by a unani-
mous Court in Miller: if the “lands were probably within 
the scope of the project from the time the Government 
was committed to it,” no enhancement in value attrib-
utable to the project is to be considered in awarding 
compensation. As with any test that deals in probabili-
ties, its application to any particular set of facts requires 
discriminating judgment.15 The rule does not require a 
showing that the land ultimately taken was actually 
specified in the original plans for the project. It need 
only be shown that during the course of the planning 
or original construction it became evident that land so 
situated would probably be needed for the public use.

The judgment of the Court of Appeals is vacated, and 
the case is remanded to the United States District Court 
for the Western District of Kentucky for further pro-
ceedings consistent with this opinion.

It is so ordered.

Mr . Justic e Douglas , with whom Mr . Justice  
Black  concurs, dissenting.

All constitutional questions aside, there was in the 
present case a right to trial by jury on “the issue of just 
compensation” as provided in Rule 71A (h). I do not

the duty of the court to decide the legal issues, as well as all 
other fact issues. [Citations omitted.] Thus, instead of infringing 
on the jury’s functions, the judge merely decided a legal question 
which limited the factors necessary to the determination of ‘just 
compensation.’ ” Wardy v. United States, 402 F. 2d, at 763. See 
also Scott Lumber Co. v. United States, 390 F. 2d 388, 392 (C. A. 
9th Cir.); United States v. 91.69 Acres of Land, 334 F. 2d 229, 
231-232 (C. A. 4th Cir.).

15 Compare John L. Roper Lumber Co. v. United States, 150 
F. 2d 329, 332, with Scott v. United States, 146 F. 2d 131, 132-133.
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see how “the issue of just compensation” can be decided 
without considering whether or not the property was 
probably within or not within the project’s original scope. 
As the opinion of the Court makes plain, important 
questions of value turn on that decision. In this case 
it is seen in the difference between the value of the 
property as agricultural land and its value as potential 
lakeside residential or recreational property.

If it were certain beyond doubt that the property was 
within the original scope of the project, a different ques-
tion might be presented. But there is nothing in this 
record to show that respondents’ property was included 
in the original design. We deal here with probabilities 
or perhaps with possibilities. If the property were not 
within the original design, a purchaser could reasonably 
anticipate that he would be able to devote the land to 
its highest economic use reflected in part by its proximity 
to the Government’s project. Henry George1 would have 
it otherwise; but that has not been the direction of our 
economy. Hence what we are talking about is market 
value and that in turn includes all of the ingredients 
that make up price. The most central element of price 
in the area now litigated was the relation of the land to 
the original project and that issue was one of fact. The 
“issue of just compensation”1 2 as used in Rule 71A (h)

1 Progress and Poverty, Book VI (50th Ann. ed. 1945).
2 In United States v. Certain Lands, 144 F. Supp. 206, a road was 

taken and the question of “just compensation” turned on whether 
the construction of a substitute facility was necessary. The court 
held that that issue of necessity was properly left to the jury:

“In the average condemnation proceeding, many factors must be 
considered in arriving at just compensation, factors which are only 
established and available after the exercise of a fact-finding process. 
There appears to be no reason for introducing a trial by jury into 
condemnation proceedings unless the jury’s province is broad 
enough to include the weighing of evidence which directly relates
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truly cannot be resolved without considering that 
question.

There seems to be no reason why the jury chosen by 
Congress to decide the final issue of “just compensation” 
should be denied the power to determine the subordinate 
issues of fact upon which the jury’s final verdict must 
rest.

There are powerful forces loose in this country that 
deprecate the use of juries. The Department of Justice 
and other federal agencies 3 often seem to dislike juries in

to the issue of compensation. It would seem that in this case the 
determination as to whether any substitute facilities are required at 
all is indeed a part of the 'issue of just compensation,’ one of the 
factors to be taken into account by the jury in reaching its verdict.” 
Id., at 214.

3 The present Rule 71 A, which in absence of an Act of Congress 
gives the courts discretion to have the issue of compensation decided 
by a commission of three, was inspired by the Act governing con-
demnations by the TV A which required the appointment of a 
commission in all cases, 48 Stat. 70. See Notes of Advisory Com-
mittee, 28 U. S. C., following Rule 71A. But that Act was amended 
in 1968. See 82 Stat. 885, 16 U. S. C. § 831x (1964 ed., Supp. IV). 
Under the bill as reported out of the Senate Committee on Public 
Works either party had on demand “an absolute right to a jury 
trial.” S. Rep. No. 930, 90th Cong., 1st Sess., 2. “Proponents 
of the legislation indicated that no landowner should be denied his 
basic right to a trial by jury involving the condemnation of his 
property. In addition, it was indicated that the absence of a right 
to a jury trial had generated friction between TVA and landowners 
which was seriously affecting the public relations of that agency.” 
Ibid.

The Senate Committee stated: “While the committee makes no 
judgment as to the benefits of either the commissioner or jury-trial 
system, it does feel that a right to trial-by-jury is basic to our 
American way of life, and accordingly recommends adoption of this 
legislation.” Id., at 3.

That bill was amended on the floor of the Senate to modify the 
provision for an absolute right to jury trial by making Rule 71A 
applicable to TVA condemnation proceedings. The discussion in 
support of this amendment, however, again stressed the general
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condemnation cases. In my Circuit, juries have unex-
pectedly risen up in favor of homeowners and against 
Washington, D. C., and granted “just compensation” in 
large sums, in retaliation, it is believed, against hard- 
nosed officials who, with all the power of the central gov-
ernment, seek to plow them under. At other times the 
jury has acted differently and cut down the award.* 4 
Juries in these condemnation cases perform, in other 
words, an historic restraint on both executive and judicial 
power. See Bushell's Case. 6 How. St. Tr. 999, decided 
in 1670.

dissatisfaction with the commission system, and emphasized the 
right to jury trial in all but the most “extraordinary circumstances.” 
113 Cong. Rec. 36979-36981.

4 See John L. Roper Lumber Co. v. United States, 150 F. 2d 329, 
where the jury refused the land owner any increment of value 
occasioned by the land’s proximity to the project.
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CZOSEK et  al . v. O’MARA et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 234. Argued January 13, 1970—Decided February 24, 1970

Employees of the Erie Lackawanna Railroad Co., who were fur-
loughed and never recalled, filed suit against the railroad, their 
union, and subordinate organizations and officers of the union, 
alleging that the railroad had wrongfully discharged them and 
that the union defendants had been “guilty of gross nonfeasance 
and hostile discrimination” in refusing to process their claims. 
They sought damages from the railroad, the union defendants, 
or both. The District Court dismissed the complaint against 
the railroad for failure to exhaust the Railway Labor Act’s ad-
ministrative remedies and for lack of diversity jurisdiction, and 
against the union for failure adequately to allege a breach of duty 
and because the plaintiffs could have processed their own griev-
ances. The Court of Appeals reversed with respect to the action 
against the union defendants, holding that the complaint ade-
quately alleged a breach of the union’s duty of fair representation. 
It affirmed dismissal of the complaint against the railroad, but 
held that on remand the employees could maintain their action 
against the railroad if they amended the complaint to allege that 
the employer was implicated in the union’s discrimination. Held:

1. The complaint against the union was sufficient to survive 
a motion to dismiss. The claim for breach of the union’s duty 
of fair representation is a discrete claim, being distinct from the 
right of individual employees under the Railway Labor Act to 
pursue their employer before the Adjustment Board. Pp. 27-28.

2. The union can be sued alone for breach of its duty, and it 
cannot complain if separate actions are brought against it and 
the employer for the portion of the total damages caused by each 
where the union and the employer have independently caused 
damage to the employees. Pp. 28-29.

407 F. 2d 674, affirmed.

Richard R. Lyman argued the cause for petitioners. 
With him on the brief was Clarence M. Mulholland.
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Janies P. Shea argued the cause for respondents 
O’Mara et al. On the brief was William B. Mahoney. 
Richard F. Griffin argued the cause for respondent Erie 
Lackawanna Railroad Co. With him on the brief were 
Thomas G. Rickert and Courtland R. LdVallee.

Mr . Just ice  White  delivered the opinion of the Court.
In 1960, the corporate respondent, Erie Lackawanna 

Railroad Company, was formed by the merger of the 
Erie Railroad and the Delaware, Lackawanna & West-
ern Railroad. Thereafter, the individual respondents, 
former employees of the Delaware Lackawanna, continued 
as employees of the Erie Lackawanna until 1962, when 
they were furloughed; after the 1962 furlough, the re-
spondent employees were never recalled by the railroad. 
Deeming the furlough a final discharge, the individual 
respondents brought suit in the District Court for the 
Western District of New York against the Erie Lacka-
wanna and against the International Brotherhood of 
Firemen and Oilers, subordinate organizations within the 
union, and local and national officers of the union. The 
allegations were that the railroad had wrongfully dis-
charged the plaintiffs in violation of § 5 et seq. of the In-
terstate Commerce Act, 24 Stat. 380, as amended, 49 
U. S. C. § 5 et seq., the Railway Labor Act, 44 Stat. 577, 
as amended, 45 U. S. C. § 151 et seq., and the agreement 
between the Erie Lackawanna and its employees entered 
into to implement the 1960 merger of the Erie and the 
Delaware Lackawanna; and that the union defendants 
had been “guilty of gross nonfeasance and hostile dis-
crimination” in arbitrarily and capriciously refusing to 
process the claims of plaintiffs, who had “been replaced 
by ‘pre-merger’ employees of the Erie Railroad.” Dam-
ages in the sum of $160,000 were sought against the rail-
road, the union defendants, or both. The District Court
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dismissed the complaint against the railroad for failure 
to exhaust administrative remedies under the Railway 
Labor Act and for lack of diversity jurisdiction; the court 
dismissed the complaint against the union because the 
complaint failed adequately to allege a breach of duty 
and because the employees could have processed their 
own grievances.

On appeal, the Court of Appeals for the Second Circuit 
reversed the District Court’s decision with respect to the 
action against the union defendants. O’Mara n . Erie 
Lackawanna R. Co., 407 F. 2d 674 (1969). The Court of 
Appeals held that the complaint was adequate to allege 
a breach by the union of its duty of fair representation 
subject to vindication in the District Court without 
resort to administrative remedies. Dismissal of the 
complaint against the railroad was affirmed; but on 
remand the individual respondents were to be granted 
leave to maintain their action against the railroad if 
they should choose to amend their complaint to allege 
that the employer was somehow implicated in the union’s 
discrimination.

We granted certiorari, 396 U. S. 814 (1969), and we 
affirm the judgment of the Court of Appeals. Although 
the complaint was not as specific with regard to union 
discrimination as might have been desirable, we deem 
the complaint against the union sufficient to survive a 
motion to dismiss. As the Court of Appeals indicated, 
“where the courts are called upon to fulfill their role 
as the primary guardians of the duty of fair representa-
tion,” complaints should be construed to avoid dismissals 
and the plaintiff at the very least “should be given the 
opportunity to file supplemental pleadings unless it 
appears ‘beyond doubt’ that he cannot state a good 
cause of action.” 407 F. 2d, at 679. See Conley v. 
Gibson, 355 LL S. 41, 45-46 (1957). And surely it is



28 OCTOBER TERM, 1969

Opinion of the Court 397 U. S.

beyond cavil that a suit against the union for breach 
of its duty of fair representation is not within the juris-
diction of the National Railroad Adjustment Board or 
subject to the ordinary rule that administrative remedies 
should be exhausted before resort to the courts. Glover 
v. St. Louis-S. F. R. Co., 393 U. S. 324 (1969); Conley 
v. Gibson, supra. The claim against the union defend-
ants for the breach of their duty of fair representation 
is a discrete claim quite apart from the right of indi-
vidual employees expressly extended to them under the 
Railway Labor Act to pursue their employer before the 
Adjustment Board.1

Neither the individual respondents nor the railroad 
sought review here of the Court of Appeals’ judgment 
insofar as it sustained the dismissal of the complaint 
against the railroad absent allegations implicating the 
railroad in the union’s claimed breach of duty. The 
petitioning union defendants, however, challenge this 
aspect of the Court of Appeals’ decision, insisting that 
they may not be sued alone for breach of duty when the 
damage to employees had its roots in their discharge 
by the railroad prior to the union’s alleged refusal to 
process grievances. Apparently fearing that if sued 
alone they may be forced to pay damages for which the

1 Section 3 First (i) of the Railway Labor Act, 45 U. S. C. § 153 
First (i), authorizes reference to the Adjustment Board of disputes 
“between an employee or group of employees and a carrier or car-
riers growing out of grievances or out of the interpretation or 
application of agreements concerning rates of pay, rules, or working 
conditions . . . .” Section 3 First (j) of the Act, 45 U. S. C. § 153 
First (j), provides that “[p]arties may be heard either in person, 
by counsel, or by other representatives, as they may respectively 
elect . . . .” The individual employee’s rights to participate in the 
processing of his grievances “are statutory rights, which he may 
exercise independently or authorize the union to exercise in his 
behalf.” Elgin, J. & E. R. Co. v. Burley, 325 U. S. 711, 740 n. 39 
(1945), adhered to on rehearing, 327 U. S. 661 (1946).
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employer is wholly or partly responsible, the petitioners 
claim error in the Court of Appeals’ affirmance of the 
dismissal of the suit against the railroad. These fears 
are groundless. The Court of Appeals permitted the 
railroad to be made a party to the suit if it is properly 
alleged that the discharge was a consequence of the 
union’s discriminatory conduct or that the employer was 
in any other way implicated in the union’s alleged dis-
criminatory action.2 If these allegations are not made 
and the employer is not a party defendant, judgment 
against petitioners can in any event be had only for 
those damages that flowed from their own conduct.3 
Assuming a wrongful discharge by the employer inde-
pendent of any discriminatory conduct by the union and 
a subsequent discriminatory refusal by the union to 
process grievances based on the discharge, damages 
against the union for loss of employment are unrecover-
able except to the extent that its refusal to handle the 
grievances added to the difficulty and expense of collect-
ing from the employer. If both the union and the 
employer have independently caused damage to em-
ployees, the union cannot complain if separate actions 
are brought against it and the employer for the portion 
of the total damages caused by each.

Since the petitioning union defendants will not be 
materially prejudiced by the possible absence of the 
respondent railroad as a codefendant at trial and since 
neither the railroad nor the aggrieved employees sought 
review of the Court of Appeals’ judgment, we have no 
occasion to consider whether under federal law, which

2 See Glover n . St. Louis-S. F. R. Co., 393 U. S. 324 (1969); 
Cunningham v. Erie R. Co., 266 F. 2d 411 (C. A. 2d Cir. 1959); 
Richardson v. Texas & N. 0. R. Co., 242 F. 2d 230 (C. A. 
5th Cir. 1957). See also Ferro v. Railway Express Agency, Inc., 
296 F. 2d 847 (C. A. 2d Cir. 1961).

3 See Vaca v. Sipes, 386 U. S. 171, 196-198 (1967).
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governs in cases like these, the employer may always be 
sued with the union when a single series of events gives 
rise to claims against the employer for breach of con-
tract and against the union for breach of the duty of 
fair representation or whether, as the Court of Appeals 
held, when there are no allegations tying union and em-
ployer together, the union is suable in the District Court 
for breach of duty but resort must be had to the Adjust-
ment Board for a remedy against the employer.

Affirmed.

The  Chief  Just ice  would dismiss the writ of certiorari 
as improvidently granted.
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JONES v. STATE BOARD OF EDUCATION OF 
TENNESSEE et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT

No. 731. Argued January 19-20, 1970—Decided February 24, 1970

Writ of certiorari to determine if indefinite suspension from uni-
versity where petitioner was a student violated his First Amend-
ment rights held improvidently granted since (as developed after 
the writ was granted) the suspension was partly based on a 
finding that he lied at the hearing on the charges against him.

407 F. 2d 834, certiorari dismissed.

Reber F. Boult, Jr., argued the cause for petitioner. 
With him on the briefs were Charles Morgan, Jr., Rich-
ard Bellman, Melvin L. Wulf, and Eleanor H. Norton.

Robert H. Roberts, Assistant Attorney General of Ten-
nessee, argued the cause for respondents. With him on 
the brief were David M. Pack, Attorney General, and 
Thomas E. Fox, Deputy Attorney General.

Per  Curiam .
Petitioner Jones was suspended indefinitely as a stu-

dent at Tennessee A. & I. State University in the summer 
of 1967. His indefinite suspension was confirmed after a 
hearing in September of that year, in which charges 
against him were specified, evidence taken, and findings 
made. He, along with two other suspended students, 
brought suit in the United States District Court for the 
Middle District of Tennessee, seeking to set aside the 
suspension on First Amendment and due process grounds. 
After a hearing, the District Court granted judgment on 
the merits to defendants with an opinion. 279 F. Supp.
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190 (1968). On appeal the Court of Appeals for the 
Sixth Circuit affirmed. 407 F. 2d 834 (1969). We 
granted certiorari, 396 U. S. 817 (1969), primarily to 
consider the issues raised by Jones’ claim that he had 
been separated from the university solely because of 
his distribution of leaflets urging a boycott of fall 
registration.

After oral argument, and on closer review of the rec-
ord, it emerges—as it did not from the certiorari papers 
or the opinions of the District Court and the Court of 
Appeals—that Jones’ indefinite suspension was based in 
part on a finding that he lied at the hearing on the 
charges against him. This fact sufficiently clouds the 
record to render the case an inappropriate vehicle for 
this Court’s first decision on the extent of First Amend-
ment restrictions upon the power of state universities to 
expel or indefinitely suspend students for the expression 
of views alleged to be disruptive of the good order of 
the campus. Accordingly the writ of certiorari is dis-
missed as improvidently granted.

It is so ordered.

Mr . Justi ce  Black , for reasons set out in the above 
opinion and others stated in his dissent in Tinker v. 
Des Moines School Dist., 393 U. S. 503, 515-526, would 
affirm the judgment below.

Mr . Justi ce  Dougla s , with whom Mr . Just ice  
Brennan  concurs, dissenting.

Petitioner, a student at Tennessee A. & I. State Uni-
versity, was dismissed from the school on charges pre-
ferred by a Faculty Advisory Committee and heard by it. 
One of the charges read as follows:

“You are charged with distributing literature and 
soliciting students, all of which was designed to
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boycott the registration at the University for the 
Fall Quarter 1967. This occurred during the 
Summer of 1967.”

The literature urging a boycott of registration was a 
pamphlet which is printed in the Appendix to this 
opinion.

Petitioner, being suspended indefinitely, brought this 
suit in the District Court for an injunction and other 
relief. That court denied relief, 279 F. Supp. 190, and 
the Court of Appeals affirmed. 407 F. 2d 834. Our 
failure to reverse is a serious setback for First Amendment 
rights in a troubled field.

The leaflet now censored may be ill-tempered and in 
bad taste. But we recognized in Terminiello v. Chicago, 
337 U. S. 1, that even strongly abusive utterances or 
publications, not merely polished and urbane pronounce-
ments of dignified people, enjoy First Amendment pro-
tection. We said in Terminiello:

“[A] function of free speech under our system 
of government is to invite dispute. It may indeed 
best serve its high purpose when it induces a con-
dition of unrest, creates dissatisfaction with condi-
tions as they are, or even stirs people to anger. 
Speech is often provocative and challenging. It 
may strike at prejudices and preconceptions and 
have profound unsettling effects as it presses for 
acceptance of an idea.” Id., at 4.

Students are certainly entitled to enjoy First Amend-
ment rights. West Virginia v. Barnette, 319 U. S. 624, 
637; Sweezy v. New Hampshire, 354 U. S. 234, 250. 
This does not mean that free speech can be used with 
impunity as an excuse to break up classrooms, to destroy 
the quiet and decorum of convocations, or to bar the 
constitutional privileges of others to meet together in
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matters of common concern. But the campus, where 
this leaflet was distributed, is a fitting place for the dis-
semination of a wide spectrum of ideas.

Moreover, it is far too late to suggest that since attend-
ance at a state university is a “privilege,” not a “right,” 
there are no constitutional barriers to summary with-
drawal of the “privilege.” Such labeling does not resolve 
constitutional questions, as we recently noted in Shapiro 
v. Thompson, 394 U. S. 618, 627 n. 6. The doctrine 
that a government, state or federal, may not grant a 
benefit or privilege on conditions requiring the recipient 
to relinquish his constitutional rights is now well estab-
lished. E. g., Cajeteria Workers v. McElroy, 367 U. S. 
886, 894; Sherbert v. Verner, 374 U. S. 398, 404; Speiser 
v. Randall, 357 U. S. 513, 519-520; Garrity v. New Jersey, 
385 U. S. 493, 499-500; Kwong Hai Chew v. Caiding, 344 
U. S. 590, 597-598; Frost & Frost Trucking Co. v. Rail-
road Comm’n, 271 U. S. 583, 593-594; see Van Alstyne, 
The Demise of the Right-Privilege Distinction in Con-
stitutional Law, 81 Harv. L. Rev. 1439, 1445-1454 (1968); 
Comment, Another Look at Unconstitutional Conditions, 
117 U. Pa. L. Rev. 144 (1968). As stated in Homer v. 
Richmond, 292 F. 2d 719, 722:

“One may not have a constitutional right to go 
to Baghdad, but the Government may not prohibit 
one from going there unless by means consonant 
with due process of law.”

This does not mean that the whole panoply of the 
Bill of Rights is applicable to student dismissal proceed-
ings. It does mean, however, that where there are “con-
stitutional restraints upon state and federal govern-
ments” in dealing with the persons subject to their 
supervision, the persons in question have “a constitu-
tional right to notice and a hearing before they can be 
removed.” Cajeteria Workers v. McElroy, supra, at 898.
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Judge Rives, speaking for the Court of Appeals for the 
Fifth Circuit, stated in Dixon v. Alabama State Board, 
294 F. 2d 150, 157: ‘‘[No] one can question that the right 
to remain at the college in which the plaintiffs were 
students in good standing is an interest of extremely 
great value.” Judge Rives went on to hold that such 
“privilege” or “right” could not be taken away without 
notice and hearing. Id., at 158. Thus the dissent of 
Judge Clark in Steier v. New York State Education 
Comm’r, 271 F. 2d 13, 22-23, became the law. See 
Wright, The Constitution on the Campus, 22 Vand. 
L. Rev. 1027, 1028-1034 (1969).

When we look at the present proceeding we learn that 
there was notice and that there were hearings. The 
charge was circulating the leaflet, which clearly was a 
First Amendment right. As we said in Tinker v. Des 
Moines School Dist., 393 U. S. 503, 506:

“First Amendment rights, applied in light of the 
special characteristics of the school environment, 
are available to teachers and students. It can hardly 
be argued that either students or teachers shed their 
constitutional rights to freedom of speech or ex-
pression at the schoolhouse gate. This has been 
the unmistakable holding of this Court for almost 
50 years.”

At the very least the suspension raises a serious con-
stitutional question in the absence of provision for a 
timely judicial determination of the First Amendment 
claims. Cf. Freedman v. Maryland, 380 U. S. 51.

The circulation did not disrupt a classroom or any 
other university function. It would seem, therefore, 
that it is immune from punishment, censorship, and any 
form of retaliatory action.

“Neither the state in general, nor the state university 
in particular, is free to prohibit any kind of expression
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because it does not like what is being said.” Wright, 
supra, at 1039.

The suspension of petitioner was based in part on 
distributing the literature and in part on the commit-
tee’s conclusion that, when petitioner at the hearing 
denied that he “passed out such literature,” he “did 
not tell the truth.”

But lying to school authorities was no part of the 
charges leveled against petitioner. If he is to be ex-
pelled for lying, he is entitled to notice and oppor-
tunity to be heard on that charge. We said in a case 
involving the disbarment of a lawyer, “The charge must 
be known before the proceedings commence.” In re 
Ruffalo, 390 U. S. 544, 551. In that case one of the 
grounds of disbarment was petitioner’s employment of 
one Orlando as an investigator. That was not included 
in any charge made prior to the disbarment hearing. 
Petitioner was not aware that it would be considered 
as a disbarment offense until after both he and Orlando 
testified on all aspects of that phase of the case. We 
said that disbarment proceedings

“become a trap when, after they are underway, the 
charges are amended on the basis of testimony of 
the accused. He can then be given no opportunity 
to expunge the earlier statements and start afresh.

“How the charge would have been met had it 
been originally included in those leveled against 
petitioner ... no one knows.

“This absence of fair notice as to the reach of the 
grievance procedure and the precise nature of the 
charges deprived petitioner of procedural due 
process.” Id., at 551-552.

Procedural due process in the present case requires that 
if petitioner is to be deprived of an education at Ten-
nessee A. & I. for lying, he be given notice of that precise 
charge and an opportunity to be heard.
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APPENDIX TO OPINION OF DOUGLAS, J., 
DISSENTING

‘Tn the early years of the civil rights movement in 
America, college students in Nashville’s black universi-
ties were in the forefront of the struggle. Today, a 
new vanguard has formed and once again, students at 
Tennessee State University are called to the helm.

“The great white fathers downtown have given the 
ultimatum to the administrators of this school. They’ve 
begun the conspiracy to seize total control of the puppet 
administrators and the entire student body. For their 
own security, and in the vested interest of the MAN, 
the Juda administration has sold out the student body 
by directing the following atrocities against us:

“1. Students whose names appeared in the Nash-
ville rags—namely the Banner and the Tennes-
sean—in connection with the April ‘disturbances’ 
have been dismissed from this university without 
pre-warning of their dismissal, and without the 
opportunity to appear before the student senate to 
hear the charges brought against them, and to appeal 
their cases.

“COMMENT: If the puppets want to adopt the 
uncivilized tactics used by the MAN, we must move 
to correct these erroneously acting, educated TOMS.

“2. Legislation has been taken to decrease the 
number of out-of-state students by increasing out- 
of-state fees, and adopting rigid academic standards.

“COMMENT: The puppet fools have taken this 
action to remove academic freedom, and student 
dissent from university life. Thus they secure their 
own shaky jobs, and their positions in the circus of 
white man’s society. These people are too blind 
to see that the MAN initiated these moves so that 
he may ‘morally’ proceed to infiltrate our black
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university with his teachers and students who are 
more adept in perpetuating his culture than the 
puppets who are already here.

“3. Non-city students have been required to 
move on campus with an increase in dormitory fees.

“COMMENT: Thus the campus will become a 
concentration camp controlled and contained by the 
legislation of the racist dogs downtown, the acts of 
the puppet administrators, the billy clubs and guns 
of Nashville’s racist cops, and ultimately the gestapo 
tactics of the honorable national guard, whose pale 
faces have already been seen in Memphis, Nashville, 
Chattanooga.

“No longer can we as intelligent human beings allow 
others to make a charade of democratic principle by 
submitting to the tyranny of a dictatorial administration. 
Let it be resolved that . . .

“1. We as students of this university will not 
allow ourselves to be herded into concentration 
camps disguised as the ‘university campus.’

“2. We, as intelligent black students, will not be 
guarded by trembling, powerless idiots who call 
themselves administrators.

“3. We, as black human beings will not be re-
corded in the pages of history as an ununified race 
of people, exterminated by the guns of submission 
and hate.

“A generation of inactivity has given today’s black 
students [a] responsibility of informing and uniting our 
fellow classmates so that we can fight to remove the 
injustices directed against us as black people.

“CAST YOUR VOTE FOR STUDENT POWER ! ! ! 
BOYCOTT REGISTRATION SEPTEMBER 23 AND 
FOR AS LONG AS THE PUPPET ADMINISTRA-
TION REFUSES TO ACKNOWLEDGE THAT THIS 
IS OUR UNIVERSITY! QXTm„
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CONTRACTORS CARGO CO. v. UNITED 
STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
CENTRAL DISTRICT OF CALIFORNIA

No. 912. Decided February 24, 1970

299 F. Supp. 287, affirmed.

William P. Sullivan and William P. Jackson, Jr., for 
appellant.

Solicitor General Griswold, Assistant Attorney Gen-
eral McLaren, Robert W. Ginnane, and Nahum Litt for 
the United States et al., and Wyman C. Knapp for 
Dealers Transit, Inc., et al., appellees.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.

TURNER et  al . v. CLAY et  al .

APPEAL FROM THE SUPREME COURT OF SOUTH CAROLINA

No. 982. Decided February 24, 1970

253 S. C. 209, 169 S. E. 2d 617, appeal dismissed.

Harry M. Lightsey, Jr., for appellants.
Huger Sinkler for Clay et al., and Daniel R. McLeod, 

Attorney General of South Carolina, and C. Tolbert 
Goolsby, Jr., Assistant Attorney General, for Thornton, 
Secretary of State of South Carolina, appellees.

Per  Curia m .
The motions to dismiss are granted and the appeal 

is dismissed for want of a substantial federal question.
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PRE-FAB TRANSIT CO. v. UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF ILLINOIS

No. 988. Decided February 24, 1970

306 F. Supp. 1247, affirmed.

Edward K. Wheeler, Robert G. Seaks, and Robert E. 
Joyner for appellant.

Solicitor General Griswold, Assistant Attorney Gen-
eral McLaren, Harvard E. Shapiro, Robert W. Ginnane, 
Fritz R. Kahn, and Nahum Litt for the United States 
et al., Martin J. Leavitt for Miami Transportation Co., 
Inc., et al., and James E. Wilson and Edward G. Villaion 
for Hennis Freight Lines, Inc., appellees.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.

LOCKE v. CALIFORNIA

APPEAL FROM THE COURT OF APPEAL OF CALIFORNIA, FIRST 
APPELLATE DISTRICT

No. 1008. Decided February 24, 1970

Appeal dismissed and certiorari denied.

Julian Herndon, Jr., for appellant.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.
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CHEMICAL LEAMAN TANK LINES, INC, et  al . v . 
UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF MISSISSIPPI

No. 880. Decided February 24, 1970

301 F. Supp. 258, affirmed.

Phineas Stevens, Thomas E. James, and Harry C. 
Ames, Jr., for appellants.

Solicitor General Griswold, Assistant Attorney Gen-
eral McLaren, Howard E. Shapiro, Fritz R. Kahn, and 
Jerome E. Sharfman for the United States et al, and 
Earl T. Thomas for Bell, dba Bell Transport Co, 
appellees.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.

KELLER v. DEPARTMENT OF ALCOHOLIC 
BEVERAGE CONTROL OF CALIFORNIA

APPEAL FROM THE COURT OF APPEAL OF CALIFORNIA, 
SECOND APPELLATE DISTRICT

No. 1009. Decided February 24, 1970

Appeal dismissed and certiorari denied.

Burton Marks for appellant.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.
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ASSOCIATED TRUCK LINES, INC., et  al . v . 
UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF MICHIGAN

No. 997. Decided February 24, 1970

304 F. Supp. 1094, affirmed.

Conrad A. Bradshaw, Peter T. Beardsley, R. Edwin 
Brady, Albert B. Rosenbaum, Roland Rice, and Richard 
R. Sigmon for appellants.

Solicitor General Griswold, Assistant Attorney General 
McLaren, Howard E. Shapiro, Robert W. Ginnane, and 
Fritz R. Kahn for the United States et al., and Edward 
A. McCabe for National Furniture Traffic Conference, 
Inc., appellees.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.

KELLY et  ux. v. MOUNTAIN STATES TELEPHONE 
& TELEGRAPH CO.

APPEAL FROM THE SUPREME COURT OF IDAHO

No. 1077. Decided February 24, 1970

93 Idaho 226, 459 P. 2d 349, appeal dismissed and certiorari denied.

Gilbert M. Westa for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.
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UNITED STATES v. WIERNICK

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF ILLINOIS

No. 937. Decided February 24, 1970

Vacated and remanded.

Solicitor General Griswold, Assistant Attorney General 
Wilson, Jerome M. Feit, and Edward Fenig for the 
United States.

Raymond J. Smith for appellee.

Per  Curiam .
The judgment is vacated and the case is remanded to 

the United States District Court for the Northern Dis-
trict of Illinois for further consideration in light of Buie 
v. United States, 396 U. S. 87.

SUSSMAN v. UNITED STATES

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT

No. 226. Decided February 24, 1970

Certiorari granted; 409 F. 2d 219, vacated and remanded.

William J. Evans and L. Keith Simmer, Jr., for 
petitioner.

Solicitor General Griswold for the United States.

Per  Curiam .
The petition for a writ of certiorari is granted, the 

judgment is vacated, and the case is remanded to the 
United States Court of Appeals for the Fourth Circuit 
for further consideration in light of Turner v. United 
States, 396 U. S. 398.



44 OCTOBER TERM, 1969

February 24, 1970 397 U. S.

BURRUSS et  al . v. WILKERSON et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF VIRGINIA

No. 864. Decided February 24, 1970

Affirmed.

Carl Rachlin, Melvin L. Wulf, and Eleanor Holmes 
Norton for appellants.

Robert Y. Button, Attorney General of Virginia, Rich-
ard N. Harris, Assistant Attorney General, John S. 
Davenport III, and Henry T. Wickham for appellees.

Briefs of amici curiae in support of appellants were 
filed by Ramsey Clark, David Rubin, and John W. Doug-
las for the National Education Association et al., and by 
Joseph L. Rauh, Jr., John Silard, J. A lbert Woll, Thomas 
E. Harris, Stephen I. Schlossberg, and David A. Binder 
for the American Federation of Labor—Congress of In-
dustrial Organizations et al.

Per  Curiam .
The motion to affirm is granted and the judgment 

is affirmed.

Mr . Justice  Douglas  and Mr . Justice  White  are of 
the opinion that probable jurisdiction should be noted 
and the case set for oral argument.
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UNITED STATES v. COTTON et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF WISCONSIN

No. 1022. Decided February 24, 1970

Appeal dismissed.

Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Mervyn Hamburg for 
the United States.

William M. Kunstler for appellees.

Per  Curia m .
The motion of the appellees for leave to proceed in 

forma pauperis is granted. The motion to dismiss is 
granted and the appeal is dismissed for failure to docket 
the case within the time prescribed by Rule 13.

Mr . Justice  Dougla s , dissenting.
The requirement for filing the record in an appeal 

within the time prescribed by Rule 13 is not jurisdic-
tional. Rather it is a provision of our own Rule which 
we often waive in the interests of justice. We should 
waive it here. The appeal now dismissed was solely pro-
tective under 18 U. S. C. § 3731. The main remedy 
sought was mandamus in the Court of Appeals, and the 
record naturally went to that court, not here. The issue 
tendered by the appeal now dismissed is whether the 
District Court properly dismissed the indictment, because 
there could be no “fair trial” in the district at that time 
and that if a continuance was granted, appellees would 
be denied a speedy trial guaranteed by the Constitution.

That is an important question we should hear and 
decide.
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UNITED STATES v. SANTOS et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

No. 861. Decided February 24, 1970*

Certiorari granted; No. 861, 417 F. 2d 340, and No. 873, vacated 
and remanded.

Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Mervyn Hamburg for 
the United States in both cases.

Julius Lucius Echeles for respondent Santos in No. 861. 
Maurice J. Walsh and Carl M. Walsh for respondent in 
No. 873.

Per  Curiam .
The motion of respondent Ward, for leave to proceed 

in forma pauperis in No. 861, is granted.
The petitions for writs of certiorari are granted, the 

judgments are vacated and the cases are remanded to 
the United States Court of Appeals for the Seventh Cir-
cuit for further consideration in light of Buie v. United 
States, 396 U. S. 87.

*Together with No. 873, United States n . Perlman, also on petition 
for writ of certiorari to the same court.
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KOLDEN v. SELECTIVE SERVICE LOCAL 
BOARD NO. 4

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE EIGHTH CIRCUIT

No. 70. Decided February 24, 1970*

Certiorari granted; No. 70, 406 F. 2d 631; No. 331, 408 F. 2d 
622; No. 449, 410 F. 2d 492; and Nos. 73, 164, and 183, vacated 
and remanded.

Melvin L. Wulf, Chester Bruvold, and Lynn Costner 
for petitioner in No. 70. John J. Abt for petitioner in
No. 73. Stanley Faulkner 
Mr. Wulf for petitioner in 
Smith for petitioner in No. 
for petitioners in No. 449.

for petitioner in No. 164. 
No. 183. Robert Eugene 

331. Sheldon M. Meizlish

Solicitor General Grisivold, Assistant Attorney General 
Ruckelshaus, Morton Hollander, and Ralph A. Fine for 
respondents in Nos. 70, 164, and 183. Solicitor General 
Griswold, Assistant Attorney General Ruckelshaus, and 
Mr. Hollander for respondents in No. 73. Solicitor Gen-
eral Griswold for respondents in Nos. 331 and 449.

Per  Curiam .
The petitions for writs of certiorari are granted, 

the judgments are vacated and the cases are remanded

*Together with No. 73, Chaikin v. Selective Service Local Board 
No. 66 et al.; No. 164, Faulkner v. Laird, Secretary of Defense, 
et al.; No. 183, Osher v. Selective Service Local Board No. 6 et at., 
on petitions for writs of certiorari to the United States Court of 
Appeals for the Second Circuit; No. 331, Kraus v. Selective Service 
System Local 25 et al., on petition for writ of certiorari to the 
United States Court of Appeals for the Fourth Circuit; and No. 449, 
Anderson et al. n . Hershey, National Director, Selective Service 
System, et al., on petition for writ of certiorari to the United States 
Court of Appeals for the Sixth Circuit.
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to the respective United States Courts of Appeals for 
further consideration in light of Breen v. Selective Service 
Board, 396 U. S. 460.

Mr . Justi ce  Harlan  would reverse the judgments in 
these cases and remand them on the basis of his concur-
ring opinion in Breen n . Selective Service Board, 396 
U. S., at 468, and the Court’s opinion in Gutknecht v. 
United States, 396 U. S. 295.

TROUTMAN v. UNITED STATES

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE EIGHTH CIRCUIT

No. 623. Decided February 24, 1970*

Certiorari granted; No. 623, 412 F. 2d 810, and No. 411, Mise., 
409 F. 2d 910, vacated and remanded.

George C. Pontikes for petitioner in No. 623. Howard 
Moore, Jr., for petitioner in No. 411, Mise.

Solicitor General Griswold, Assistant Attorney Gen-
eral Wilson, and Philip R. Monahan for the United 
States in No. 623. Solicitor General Griswold, Assistant 
Attorney General Wilson, Jerome Feit, and Edward 
Fenig for the United States in No. 411, Mise.

Per  Curiam .
The motion to proceed in forma pauperis in No. 411, 

Mise., is granted. The petitions for writs of certiorari 
are granted, the judgments are vacated, and the cases 
remanded to the respective United States Courts of Ap-
peals for further consideration in light of Gutknecht v. 
United States, 396 U. S. 295.

*Together with No. 411, Mise., Battiste v. United States, on peti-
tion for writ of certiorari to the United States Court of Appeals 
for the Fifth Circuit.
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WYMAN, COMMISSIONER OF SOCIAL SERVICES 
OF NEW YORK v. BOWENS et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURTS FOR THE 
NORTHERN DISTRICT AND SOUTHERN

DISTRICT OF NEW YORK

No. 866. Decided February 24, 1970*

304 F. Supp. 717, affirmed.

Louis J. Lefkowitz, Attorney General of New York, 
Samuel A. Hirshowitz, First Assistant Attorney General, 
and Maria L. Marcus, Assistant Attorney General, for 
appellant in No. 866. Leonard C. Koldin for appellant 
in No. 874.

Sydney M. Spector and Richard A. Ellison for appel-
lees in both cases.

Per  Curiam .
The motion of the appellees for leave to proceed in 

forma pauperis is granted. The motions to affirm are 
granted and the judgments are affirmed. Shapiro v. 
Thompson, 394 U. S. 618 (1969).

The  Chief  Justic e , Mr . Justi ce  Black , and Mr . Jus -
tice  Harlan  are of the opinion that probable jurisdic-
tion should be noted and the cases set for oral argument.

*Together with No. 874, Lascaris, Commissioner of Onondaga 
County Department of Social Services v. Bowens et al., on appeal 
from the United States District Court for the Northern District of 
New York.
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HADLEY et  al . v. JUNIOR COLLEGE DISTRICT 
OF METROPOLITAN KANSAS CITY et  al .

APPEAL FROM THE SUPREME COURT OF MISSOURI

No. 37. Argued November 10, 1969—Decided February 25, 1970

Appellants, residents and taxpayers of the Kansas City School Dis-
trict, one of eight school districts constituting the Junior College 
District of Metropolitan Kansas City, brought this suit claiming 
that their right to vote for trustees of the district was unconsti-
tutionally diluted in violation of the Equal Protection Clause of 
the Fourteenth Amendment since their separate district contains 
approximately 60% of the total apportionment basis of the entire 
junior college district, but the state statutory formula results in 
the election of only 50% of the trustees from their district. The 
trial court’s dismissal of the suit was upheld by the Missouri 
Supreme Court, which held the “one man, one vote” principle 
inapplicable. Held: Whenever a state or local government by 
popular election selects persons to perform public functions, the 
Equal Protection Clause of the Fourteenth Amendment requires 
that each qualified voter have an equal opportunity to participate 
in the election, and when members of an elected body are chosen 
from separate districts, each district must be established on a 
basis that as far as practicable will insure that equal numbers 
of voters can vote for proportionally equal numbers of officials. 
Avery v. Midland County, 390 U. S. 474. Pp. 52-59.

432 S. W. 2d 328, reversed and remanded.

Irving Achtenberg argued the cause and filed a brief 
for appellants.

William J. Burrell argued the cause for appellees 
Junior College District of Metropolitan Kansas City 
et al. With him on the brief were Clarence H. Dicus 
and Heywood H. Davis. Louis C. DeFeo, Jr., Assistant 
Attorney General of Missouri, argued the cause for ap-
pellee the Attorney General of Missouri. With him on 
the brief was John C. Danjorth, Attorney General, pro se.
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Solicitor General Griswold, Assistant Attorney General 
Leonard, and Francis X. Beytagh, Jr., filed a brief for 
the United States as amicus curiae urging reversal.

Louis J. Lefkowitz, Attorney General of New York, 
pro se, Samuel A. Hirshowitz, First Assistant Attorney 
General, and Daniel M. Cohen, Assistant Attorney Gen-
eral, filed a brief for the Attorney General of New York 
as amicus curiae urging affirmance.

Mr . Justice  Black  delivered the opinion of the Court.
This case involves the extent to which the Fourteenth 

Amendment and the “one man, one vote” principle 
apply in the election of local governmental officials. 
Appellants are residents and taxpayers of the Kansas 
City School District, one of eight separate school dis-
tricts that have combined to form the Junior College 
District of Metropolitan Kansas City. Under Missouri 
law separate school districts may vote by referendum 
to establish a consolidated junior college district and 
elect six trustees to conduct and manage the necessary 
affairs of that district.1 The state law also provides 
that these trustees shall be apportioned among the sep-
arate school districts on the basis of “school enumera-
tion,” defined as the number of persons between the ages 
of six and 20 years, who reside in each district.* 2 In 
the case of the Kansas City School District this appor-
tionment plan results in the election of three trustees, 
or 50% of the total number, from that district. Since 
that district contains approximately 60% of the total 
school enumeration in the junior college district,3 appel-

^o. Rev. Stat. §§ 178.800, 178.820 (Cum. Supp. 1967).
2 Mo. Rev. Stat. § 167.011 (Cum. Supp. 1967).
3 For the years 1963 through 1967, the actual enumeration in the 

Kansas City School District varied between 63.55% and 59.49%. 
App. 38.
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lants brought suit claiming that their right to vote for 
trustees was being unconstitutionally diluted in violation 
of the Equal Protection Clause of the Fourteenth 
Amendment. The Missouri Supreme Court upheld the 
trial court’s dismissal of the suit, stating that the “one 
man, one vote” principle was not applicable in this case. 
432 S. W. 2d 328 (1968). We noted probable jurisdiction 
of the appeal, 393 U. S. 1115 (1969), and for the reasons 
set forth below we reverse and hold that the Fourteenth 
Amendment requires that the trustees of this junior col-
lege district be apportioned in a manner that does not 
deprive any voter of his right to have his own vote 
given as much weight, as far as is practicable, as that 
of any other voter in the junior college district.

In Wesberry v. Sanders, 376 U. S. 1 (1964), we held 
that the Constitution requires that “as nearly as is prac-
ticable one man's vote in a congressional election is to 
be worth as much as another’s.” Id., at 7-8. Because 
of this requirement we struck down a Georgia statute 
which allowed glaring discrepancies among the popula-
tions in that State’s congressional districts. In Reynolds 
v. Sims, 377 U. S. 533 (1964), and the companion cases,4 
we considered state laws that had apportioned state 
legislatures in a way that again showed glaring discrep-
ancies in the number of people who lived in different 
legislative districts. In an elaborate opinion in Reyn-
olds we called attention to prior cases indicating that a 
qualified voter has a constitutional right to vote in elec-
tions without having his vote wrongfully denied, debased, 
or diluted. Ex parte Siebold, 100 U. S. 371 (1880); Ex 
parte Yarbrough, 110 U. S. 651 (1884); United States 
v. Mosley, 238 U. S. 383 (1915); Guinn v. United States,

*WMCA, Inc. n . Lomenzo, 377 U. S. 633 (1964); Maryland 
Committee v. Taues, 377 U. S. 656 (1964); Davis v. Mann, 377 U. S. 
678 (1964); Roman v. Sincock, 377 U. S. 695 (1964); Lucas v. 
Colorado Gen. Assembly, 377 U. S. 713 (1964).
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238 U. S. 347 (1915); Lane v. Wilson, 307 U. S. 268 
(1939); United States v. Classic, 313 U. S. 299 (1941). 
Applying the basic principle of Wesberry, we therefore 
held that the various state apportionment schemes denied 
some voters the right guaranteed by the Fourteenth 
Amendment to have their votes given the same weight 
as that of other voters. Finally, in Avery v. Midland 
County, 390 U. S. 474 (1968), we applied this same prin-
ciple to the election of Texas county commissioners, 
holding that a qualified voter in a local election also has 
a constitutional right to have his vote counted with 
substantially the same weight as that of any other voter 
in a case where the elected officials exercised “general 
governmental powers over the entire geographic area 
served by the body.” Id., at 485.

Appellants in this case argue that the junior college 
trustees exercised general governmental powers over the 
entire district and that under Avery the State was thus 
required to apportion the trustees according to popula-
tion on an equal basis, as far as practicable. Appellants 
argue that since the trustees can levy and collect taxes, 
issue bonds with certain restrictions, hire and fire teachers, 
make contracts, collect fees, supervise and discipline stu-
dents, pass on petitions to annex school districts, acquire 
property by condemnation, and in general manage the 
operations of the junior college,5 their powers are equiv-
alent, for apportionment purposes, to those exercised by 
the county commissioners in Avery. We feel that these 
powers, while not fully as broad as those of the Midland 
County Commissioners,6 certainly show that the trustees

5 Mo. Rev. Stat. §§ 167.161, 171.011, 177.031, 177.041, 178.770, 
178.850-178.890 (Cum. Supp. 1967).

6 The Midland County Commissioners established and main-
tained the county jail, appointed numerous county officials, made 
contracts, built roads and bridges, administered the county welfare 
system, performed duties in connection with elections, set the 
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perform important governmental functions within the 
districts, and we think these powers are general enough 
and have sufficient impact throughout the district to 
justify the conclusion that the principle which we applied 
in Avery should also be applied here.

This Court has consistently held in a long series of 
cases,7 that in situations involving elections, the States 
are required to insure that each person’s vote counts as 
much, insofar as it is practicable, as any other person’s. 
We have applied this principle in congressional elections, 
state legislative elections, and local elections. The con-
sistent theme of those decisions is that the right to vote 
in an election is protected by the United States Consti-
tution against dilution or debasement. While the par-
ticular offices involved in these cases have varied, in 
each case a constant factor is the decision of the govern-
ment to have citizens participate individually by ballot 
in the selection of certain people who carry out govern-
mental functions. Thus in the case now before us, while 
the office of junior college trustee differs in certain 
respects from those offices considered in prior cases, it is 
exactly the same in the one crucial factor—these officials 
are elected by popular vote.

When a court is asked to decide whether a State is 
required by the Constitution to give each qualified voter 
the same power in an election open to all, there is no dis-
cernible, valid reason why constitutional distinctions 
should be drawn on the basis of the purpose of the elec-

county tax rate, issued bonds, adopted the county budget, built and 
ran hospitals, airports, and libraries, fixed school district boundaries, 
established a housing authority, and determined the election districts 
for county commissioners. Avery, supra, at 476-477.

7 Wesberry, supra; Reynolds, supra; cases cited n. 4, supra; Avery, 
supra; Gray v. Sanders, 372 U. S. 368 (1963); Burns v. Richardson, 
384 U. S. 73 (1966); Swann v. Adams, 385 U. S. 440 (1967).
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tion. If one person’s vote is given less weight through 
unequal apportionment, his right to equal voting partici-
pation is impaired just as much when he votes for a school 
board member as when he votes for a state legislator. 
While there are differences in the powers of different 
officials, the crucial consideration is the right of each 
qualified voter to participate on an equal footing in the 
election process. It should be remembered that in cases 
like this one we are asked by voters to insure that they 
are given equal treatment, and from their perspective the 
harm from unequal treatment is the same in any election, 
regardless of the officials selected.

If the purpose of a particular election were to be the 
determining factor in deciding whether voters are entitled 
to equal voting power, courts would be faced with the 
difficult job of distinguishing between various elections. 
We cannot readily perceive judicially manageable stand-
ards to aid in such a task. It might be suggested that 
equal apportionment is required only in “important” 
elections, but good judgment and common sense tell 
us that what might be a vital election to one voter 
might well be a routine one to another. In some in-
stances the election of a local sheriff may be far more 
important than the election of a United States Senator. 
If there is any way of determining the importance of 
choosing a particular governmental official, we think the 
decision of the State to select that official by popular 
vote is a strong enough indication that the choice is an 
important one. This is so because in our country pop-
ular election has traditionally been the method followed 
when government by the people is most desired.

It has also been urged that we distinguish for appor-
tionment purposes between elections for “legislative” 
officials and those for “administrative” officers. Such 
a suggestion would leave courts with an equally unman-
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ageable principle since governmental activities “cannot 
easily be classified in the neat categories favored by 
civics texts,” A very, supra, at 482, and it must also be 
rejected. We therefore hold today that as a general 
rule, whenever a state or local government decides to 
select persons by popular election to perform govern-
mental functions, the Equal Protection Clause of the 
Fourteenth Amendment requires that each qualified 
voter must be given an equal opportunity to participate 
in that election, and when members of an elected 
body are chosen from separate districts, each dis-
trict must be established on a basis that will insure, 
as far as is practicable, that equal numbers of voters can 
vote for proportionally equal numbers of officials. It is 
of course possible that there might be some case in which 
a State elects certain functionaries whose duties are so 
far removed from normal governmental activities and 
so disproportionately affect different groups that a popu-
lar election in compliance with Reynolds, supra, might 
not be required, but certainly we see nothing in the 
present case that indicates that the activities of these 
trustees fit in that category. Education has traditionally 
been a vital governmental function, and these trustees, 
whose election the State has opened to all qualified 
voters, are governmental officials in every relevant sense 
of that term.

In this particular case the “one man, one vote” prin-
ciple is to some extent already reflected in the Missouri 
statute. That act provides that if no one or more of 
the component school districts has 33% % or more of 
the total enumeration of the junior college district, then 
all six trustees are elected at large. If, however, one or 
more districts has between 33%% and 50% of the total 
enumeration, each such district elects two trustees and 
the rest are elected at large from the remaining districts.
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Similarly, if one district has between 50% and 66%% 
of the enumeration it elects three trustees, and if one 
district has more than 66%% it elects four trustees.8 
This scheme thus allocates increasingly more trustees 
to large districts as they represent an increasing propor-
tion of the total enumeration.

Although the statutory scheme reflects to some extent 
a principle of equal voting power, it does so in a way 
that does not comport with constitutional requirements. 
This is so because the Act necessarily results in a system-
atic discrimination against voters in the more populous 
school districts. This discrimination occurs because 
whenever a large district’s percentage of the total enu-
meration falls within a certain percentage range it is 
always allocated the number of trustees corresponding 
to the bottom of that range. Unless a particular large 
district has exactly 33%%, 50%, or 66%% of the total 
enumeration it will always have proportionally fewer 
trustees than the small districts. As has been pointed 
out, in the case of the Kansas City School District 
approximately 60% of the total enumeration entitles that 
district to only 50% of the trustees. Thus while voters 
in large school districts may frequently have less effective 
voting power than residents of small districts, they can 
never have more. Such built-in discrimination against 
voters in large districts cannot be sustained as a sufficient 
compliance with the constitutional mandate that each 
person’s vote count as much as another’s, as far as prac-
ticable. Consequently Missouri cannot allocate the 
junior college trustees according to the statutory formula 
employed in this case.9 We would be faced with a dif-

8 Mo. Rev. Stat. § 178.820 (Cum. Supp. 1967).
9 There is some question in this case whether school enumeration 

figures, rather than actual population figures, can be used as a 
basis of apportionment. Cf. Burns n . Richardson, 384 U. S. 73, 



58 OCTOBER TERM, 1969

Opinion of the Court 397 U. S.

ferent question if the deviation from equal apportion-
ment presented in this case resulted from a plan that 
did not contain a built-in bias in favor of small districts, 
but rather from the inherent mathematical complications 
in equally apportioning a small number of trustees 
among a limited number of component districts. We 
have said before that mathematical exactitude is not 
required, Wesberry, supra, at 18, Reynolds, supra, at 577, 
but a plan that does not automatically discriminate in 
favor of certain districts is.

In holding that the guarantee of equal voting strength 
for each voter applies in all elections of governmental 
officials, we do not feel that the States will be inhibited 
in finding ways to insure that legitimate political goals 
of representation are achieved. We have previously up-
held against constitutional challenge an election scheme 
that required that candidates be residents of certain 
districts that did not contain equal numbers of people. 
Dusch v. Davis, 387 U. S. 112 (1967). Since all the 
officials in that case were elected at large, the right of 
each voter was given equal treatment.10 We have also 
held that where a State chooses to select members of an 
official body by appointment rather than election, and 
that choice does not itself offend the Constitution, the 
fact that each official does not “represent” the same 
number of people does not deny those people equal pro-
tection of the laws. Sailors v. Board of Education, 387 
U. S. 105 (1967); cf. Fortson v. Morris, 385 U. S. 231 
(1966). And a State may, in certain cases, limit the

90-95 (1966). There is no need to decide this question at this 
time since, even if school ^numeration is a permissible basis, the 
present statute fails to apportion trustees constitutionally.

10 The statute involved in this case provides that trustees who 
are elected from component districts rather than at large must be 
residents of the district from which they are elected. Mo. Rev. Stat. 
§ 178.820 (2) (Cum. Supp. 1967).



HADLEY v. JUNIOR COLLEGE DISTRICT 59

50 Harla n , J., dissenting

right to vote to a particular group or class of people. 
As we said before, “[v]iable local governments may 
need many innovations, numerous combinations of old 
and new devices, great flexibility in municipal ar-
rangements to meet changing urban conditions. We see 
nothing in the Constitution to prevent experimentation.” 
Sailors, supra, at 110-111. But once a State has decided 
to use the process of popular election and “once the class 
of voters is chosen and their qualifications specified, we 
see no constitutional way by which equality of voting 
power may be evaded.” Gray v. Sanders, 372 U. S. 368, 
381 (1963).

For the reasons set forth above the judgment below 
is reversed and the case is remanded to the Missouri 
Supreme Court for proceedings not inconsistent with 
this opinion.

Reversed and remanded.

Mr . Justic e  Harlan , with whom The  Chief  Justice  
and Mr . Justice  Stewart  join, dissenting.

Today’s decision demonstrates, to a degree that no 
other case has, the pervasiveness of the federal judicial 
intrusion into state electoral processes that was unleashed 
by the “one man, one vote” rule of Reynolds v. Sims, 377 
U. S. 533 (1964).

Reynolds established that rule for the apportionment 
of state legislatures, thereby denying States the right 
to take into account in the structuring of their legisla-
tures any historical, geographical, economic, or social 
considerations, or any of the many other practical and 
subtle factors that have always been recognized as play-
ing a legitimate part in the practice of politics.

Four years later, in Avery v. Midland County, 390 
U. S. 474 (1968), the “one man, one vote” rule was 
extended to many kinds of local governmental units, 
thereby affecting to an unknown extent the organi-
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zational integrity of some 80,000 such units through-
out the country, and constricting the States in the use 
of the electoral process in the establishment of new ones.

And today, the Court holds the “one man, one vote” 
rule applicable to the various boards of trustees of Mis-
souri’s junior college system, and the case forebodes, if 
indeed it does not decide, that the rule is to be applied 
to every elective public body, no matter what its nature.

While I deem myself bound by Reynolds and Avery— 
despite my continued disagreement with them as consti-
tutional holdings (see my dissenting opinions in Reyn-
olds, 377 U. S., at 589, and in Avery, 390 U. S., at 486)—I 
do not think that either of these cases, or any other in this 
Court, justifies the present decision. I therefore dissent, 
taking off from Avery in what is about to be said.

I
In Avery the Court acknowledged that “the states’ 

varied, pragmatic approach in establishing governments” 
has produced “a staggering number” of local govern-
mental units. The Court noted that, “while special-pur-
pose organizations abound . . . , virtually every Amer-
ican lives within what he and his neighbors regard as a 
unit of local government with general responsibility and 
power for local affairs.” The Midland County Commis-
sioners Court, the body whose composition was chal-
lenged in Avery, was found to possess a broad range of 
powers that made it “representative of most of the gen-
eral governing bodies of American cities, counties, towns, 
and villages,” and the Court was at pains to limit its hold-
ing to such general bodies. 390 U. S., at 482-485. Today 
the Court discards that limitation, stating that “there 
is no discernible, valid reason why constitutional dis-
tinctions should be drawn on the basis of the purpose of 
the election.” Ante, at 54-55. I believe, to the contrary, 
that the need to preserve flexibility in the design of local
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governmental units that serve specialized functions and 
that must meet particular local conditions, furnishes a 
powerful reason to refuse to extend the Avery ruling be-
yond its original limits. If local units having general 
governmental powers are to be considered, like state legis-
latures, as having a substantial identity of function that 
justifies imposing on them a uniformity of elective struc-
ture, it is clear that specialized local entities are character-
ized by precisely the opposite of such identity. From 
irrigation districts to air pollution control agencies to 
school districts, such units vary in the magnitude of their 
impact upon various constituencies and in the manner 
in which the benefits and burdens of their operations 
interact with other elements of the local political and 
economic picture. Today’s ruling will forbid these agen-
cies from adopting electoral mechanisms that take these 
variations into account.

In my opinion, this ruling imposes an arbitrary limita-
tion on the ways in which local agencies may be consti-
tuted. The Court concedes that the States may use 
means other than apportionment “to insure that legiti-
mate political goals of representation are achieved.” For 
example, officials elected at large may be required to be 
residents of particular areas that do not contain equal 
numbers of people, Dusch v. Davis, 387 U. S. 112 (1967) ; 
the right to vote may be denied outright to persons whose 
interest in the function performed by the agency is non-
existent or slight, cf. Kramer v. Union Free School Dis-
trict, 395 U. S. 621 (1969); Cipriano v. City of Houma, 
395 U. S. 701 (1969); or the State may in many instances 
abandon the elective process altogether and allow mem-
bers of an official body to be appointed, without any 
regard for the equal-population principle, Sailors v. Board 
of Education, 387 U. S. 105 (1967). Since the Court 
recognizes the States’ need for flexibility in structuring 
local units, I am unable to see any basis for its selectively



62 OCTOBER TERM, 1969

Harla n , J., dissenting 397 U. S.

denying to them one of the means to achieve such 
flexibility. If, as the Court speculates, other means will 
prove as effective as apportionment in the adaptation 
of local agencies to meet specific needs, presumably those 
other means will also enable the States just as effectively 
to accomplish whatever evils the Court thinks it is pre-
venting by today’s decision. The Court has not shown 
that, under the supervision of state legislatures that are 
apportioned according to Reynolds, flexible methods of 
apportionment of local official bodies carry any greater 
danger of abuse than these other means of achieving the 
desirable goal of specialization. The Court’s imposition 
of this arbitrary limitation on the States can be justified 
only in the name of mathematical nicety.

I do not believe that, even after A very, such a result 
is compelled by the absence of “judicially manageable 
standards” for the “difficult job of distinguishing between 
various elections.” Ante, at 55. Before today, the 
Court’s rule was that “one man, one vote” applied only 
to local bodies having “general governmental powers over 
the entire geographic area served by the body.” 390 
U. S., at 485. The Court in Avery professed no temerity 
about concluding that the Midland County Commis-
sioners Court was such a body. The Court’s mere reci-
tation of the powers of that entity, ante, at 58-54, n. 6, 
suffices to establish that conclusion. At the same time, 
it cannot be argued seriously that the Junior College 
District of Metropolitan Kansas City is the general gov-
erning body for the people of its area. The mere fact 
that the trustees can, with restrictions, levy taxes, issue 
bonds, and condemn property for school purposes does not 
detract from the crucial consideration that the sole pur-
pose for which the district exists is the operation of a 
junior college. If the Court adhered to the Avery line, 
marginal cases would of course arise in which the courts 
would face difficulty in determining whether a particular
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entity exercised general governmental powers, but such 
a determination would be no different in kind from many 
other matters of degree upon which courts must contin-
ually pass. The importance of ensuring flexibility in the 
organization of specialized units of government, and the 
uncertainty whether the rule announced today will further 
any important countervailing interest, convince me that 
the Court should not proceed further into the political 
thicket than it has already gone in Avery.

II
The facts of this case afford a clear indication of the 

extent to which reasonable state objectives are to be 
sacrificed on the altar of numerical equality. We are 
not faced with an apportionment scheme that is a his-
torical relic, with no present-day justification, or one that 
reflects the stranglehold of a particular group that, having 
once attained power, blindly resists a redistribution. 
The structure of the Junior College District of Metro-
politan Kansas City is based upon a state statute enacted 
in 1961. Prior to that date, the individual school boards 
had the power to create their own junior colleges, as they 
still do, but there was apparently no authorization for 
cooperation among districts. The 1961 statute was 
enacted out of concern on the part of the legislature that 
Missouri’s public educational facilities were not expand-
ing at a satisfactory rate, see Three Rivers Junior College 
District n . Statler, 421 S. W. 2d 235, 237 (Mo. 1967).1

1 Counsel for appellees informed the Court at oral argument that 
prior to the passage of this statute, when the law merely author-
ized each school district in the State to establish its own junior 
college, there were only seven such junior colleges, with a total 
enrollment of approximately 5,000 students. Today there are 12 
junior college districts, in which nearly 120 individual school districts 
participate, with a total enrollment of over 30,000 students.
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The provisions of the statute evidence a legislative de-
termination of the most effective means to encourage 
expansion through cooperation between districts.

The statutory provision for election of the six-man 
board of trustees, summarized by the Court, reflects a 
careful balancing of the desirability of population-based 
representation against the practical problems involved in 
the creation of new educational units. The statute does 
not by its own force create any junior college districts; 
this is left to the initiative of the residents of particular 
areas who are interested in providing public junior-college 
education for their children. In recognition of the fact 
that individual school districts may lack the funds or the 
population to support a junior college of their own, the 
state legislature has authorized them to make voluntary 
arrangements with their neighbors for joint formation of 
a junior college district. If one of the cooperating 
school districts greatly preponderates in size, it enters 
into the arrangement knowing that its representation on 
the board of trustees, while large, will be somewhat 
smaller than it would be if based strictly on relative 
school enumeration.

The features of this system are surely sensibly designed 
to facilitate creation of new educational bodies while 
guaranteeing to small school districts that they will not 
be entirely swallowed up by a large partner. The small 
districts are free to avoid alliance with a highly popu-
lated neighbor, if they prefer to link with enough others 
of their own size to provide a viable base for a junior 
college. At the same time, a very large school district is 
probably capable of forming a junior college on its own if 
it prefers not to consolidate, on the terms set by statute, 
with smaller neighbors. On the other hand, large and 
small districts may work together if they find this the
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most beneficial arrangement.2 The participation, as here, 
of seven smaller and one larger school district in the joint 
formation of a junior college district, represents a prag-
matic choice by all concerned from among a number 
of possible courses of action.

I find it bizarre to conclude that such a voluntary 
arrangement effects an unconstitutional “dilution” of 
the votes of residents of the largest school district. 
When the Court, in Reynolds, rejected a proposed anal-
ogy between state legislatures and the Federal Congress, 
it relied heavily on the fact that state legislative districts 
“are merely involuntary political units of the State 
created by statute to aid in the administration of state 
government.” 377 U. S., at 548. In contrast, the 
National Government was created by the union of “a 
group of formerly independent States.” The system of 
representation in Congress was “conceived out of com-
promise and concession” between the larger and smaller 
States. Id., at 574. The system struck down today 
shares much of this same character of voluntary com-
promise. It is true that the analogy would be even 
closer if the legislature had left the school districts free 
to negotiate their own apportionment terms, rather than 
imposing a uniform scale; but as I read the Court’s 
opinion today, it would strike down the apportionment 
in this case even if the terms had resulted from an 
entirely free agreement among the eight school districts. 
Insistence upon a simplistic mathematical formula as 
the measure of compliance with the Equal Protection

2 At the time this suit was filed, nine junior college districts had 
been formed pursuant to the statutory procedures. Of these, three 
did not contain a component district large enough to bring into 
play the fractional formula; the remaining six did contain such 
a district.
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Clause in cases involving the electoral process has re-
sulted in this instance in a total disregard of the salutary- 
purposes underlying the statutory scheme.

Ill
Finally, I find particularly perplexing the portion of 

the Court’s opinion explaining why the apportionment 
involved in this case does not measure up even under 
the “one man, one vote” dogma. The Court holds 
that the voters of the Kansas City School District, who 
elect 50% of the trustees, are denied equal protection 
of the laws because that district contains about 60% of 
the school enumeration. This is so because the statutory 
formula embodies a “built-in discrimination against 
voters in large districts.” Ante, at 57. The Court seems 
to suggest that the same discrepancy among districts 
might pass muster if it could be shown to be mathe-
matically unavoidable in the apportionment of the small 
number of trustees among the component districts; but 
the discrepancy is not permissible where it simply reflects 
the legislature’s choice of a means to foster a legitimate 
state goal. This reasoning seems hard to follow and also 
disturbing on two scores.

First, to apply the rule with such rigor to local govern-
mental units, especially single-function units, is to dis-
regard the characteristics that distinguish such units 
from state legislatures. As I noted in my dissent in 
Avery, 390 U. S., at 488-490, there is a much smaller 
danger of abuse through malapportionment in the case 
of local units because there exist avenues of political 
redress that are not similarly available to correct mal-
apportionment of state legislatures. Further, as noted 
above, the greater diversity of functions performed by 
local governmental units creates a greater need for flexi-
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bility in their structure. If these considerations are 
inadequate to stave off the extension of the Reynolds 
rule to units of local government, they at least provide a 
persuasive rationale for applying that rule so as to allow 
local governments much more play in the joints.

Such an approach is not foreclosed by the previous 
cases. In Reynolds, 377 U. S., at 577-581, the Court 
catalogued a number of considerations indicating that 
“[s]omewhat more flexibility” might be permissible in 
state legislative apportionment than in congressional 
districting. Compare Swann v. Adams, 385 U. S. 440 
(1967), with Kirkpatrick v. Preisler, 394 U. S. 526 
(1969), and Wells v. Rockefeller, 394 U. S. 542 (1969). 
The need for more flexibility becomes greater as we 
proceed down the spectrum from the state legislature to 
the single-purpose local entity.

The disparities of representation in Avery were of an 
entirely different order from those here. In that case, 
each of the four districts elected one commissioner to 
the Comissioners Court, despite the fact that the popula-
tion of one district was 67,906, while those of the remain-
ing three were 852, 414, and 828. I think that the 
Avery rule, born in an extreme case, is being applied 
here with a rigidity that finds no justification in the 
considerations that gave it birth. Cf. Wells v. Rocke-
feller, 394 U. S., at 553 (White , J., dissenting). In 
this case, the disparity of representation is relatively 
minor. Even more important, it is not an unexplained 
and unjustified deviation from equality, see Swann v. 
Adams, 385 U. S., at 445-446, but reflects an enlightened 
state policy of encouraging individual school districts 
to join together voluntarily to expand the State’s public 
junior college facilities.
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Second, the Court leaves unexplored the premises 
underlying its conclusion that the apportionment here 
does not achieve equality, “as far as practicable.” Ante, 
at 57. Missouri is forbidden to use the statutory formula 
employed in this case because the percentage categories 
it creates will, in particular instances, only approximate 
equality, and because whatever discrepancy exists will 
always favor residents of the smaller districts. The 
Court does not suggest how a formula could be devised 
that would provide a general rule for application to all 
the various junior college districts but would not share 
these alleged faults. If a large district falling within 
a given percentage range were allocated the number of 
trustees corresponding to the top, rather than the bottom, 
of the range, that would also produce, on the Court’s 
theory, a “built-in discrimination” against voters in small 
districts.

Thus, the result of the Court’s holding may be that 
Missouri is forbidden to establish any formula of gen-
eral application for apportionment of trustees, but must 
instead provide for the improvisation of an individual 
apportionment scheme for each junior college district 
after the contours of the district have been settled. 
But surely a State could reasonably determine that the 
mechanics of operating such a system would be so unduly 
burdensome that it would be better to apportion accord-
ing to a statewide formula. Would not such considera-
tions justify a conclusion that the statewide formula 
achieves equality “as far as practicable”? While the 
Court does not discuss the problem, its invalidation of 
this statutory formula seems to be based on the premise 
that such practical considerations, like a State’s desire 
to encourage cooperation among districts, are constitu-
tionally inadequate to justify any divergence from voting 
“equality.”



HADLEY v. JUNIOR COLLEGE DISTRICT 69

50 Harl an , J., dissenting

The Court does not, however, spell out any rationale 
for concluding that such matters of administrative con-
venience deserve no weight in determining what is “prac-
ticable.” This is especially incongruous in light of the 
Court’s unexplained conclusion that deference can be 
be given to legislative determinations that the boards 
should have a small number of trustees and that the 
trustees in some instances should represent component 
school districts. Why does the Court not require that 
the number of trustees be increased from six, in order to 
reduce the roughness with which equality is approxi-
mated? Would a three-man board be unconstitutionally 
small? Why is the Court willing to accept inequality 
that derives from a desire to give representation to com-
ponent school districts, when similar inequality in state 
legislative districting could probably not be justified by 
a desire to give representation to counties? Cf. Reynolds 
v. Sims, 377 U. S., at 579-581; Swann v. Adams, 385 
U. S., at 444. If equality cannot be achieved when 
representation is by component districts, why does the 
“as far as practicable” standard not require at-large 
election of trustees? Is there something about these 
considerations that gives them a status under the Equal 
Protection Clause that is not possessed by a legislative 
desire to apportion by a formula of statewide application?

It seems to me that beneath the surface of the Court’s 
opinion lie unspoken answers to these and other similar 
questions, questions that I can characterize only as mat-
ters of political judgment. The Court’s adoption of a 
rigid, mathematical rule turns out not to have saved 
it from having to balance and judge political considera-
tions, concluding that one does merit some weight in 
an apportionment scheme while another does not. The 
fact that the courts, rather than the legislatures, now 
are the final arbiters of such matters will continue, I fear,
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after the present decision to be the inevitable conse-
quence of the shallow approach to the Equal Protection 
Clause represented by the “one man, one vote” theory. 
The Court could at least lessen the disruptive impact 
of that approach at the local level by approving this 
relatively minor divergence from strict equality on the 
ground that the legislature could reasonably have con-
cluded that it was necessary to accomplish legitimate 
state interests.

I would affirm the judgment of the Supreme Court of 
Missouri. What our Court has done today seems to 
me to run far afield of the values embodied in the 
scheme of government ordained by the Constitution.

Mr . Chief  Justice  Burger , dissenting.
I concur fully in the opinion of Mr . Justic e  Harlan . 

I add this comment to emphasize the subjective quality 
of a doctrine of constitutional law that has as its pri-
mary standard “a general rule, [that] whenever a state 
or local government decides to select persons by popular 
election . . . ,” the Constitution commands that each 
qualified voter must be given a vote which is equally 
weighted with the votes cast by all other electors.

The failure to provide guidelines for determining when 
the Court’s “general rule” is to be applied is exacerbated 
when the Court implies that the stringent standards of 
“mathematical exactitude” that are controlling in ap-
portionment of federal congressional districts need not 
be applied to smaller specialized districts such as the 
junior college district in this case. This gives added 
relevance to Mr . Justice  Harlan ’s observation that 
“[t]he need for more flexibility becomes greater as we 
proceed down the spectrum from the state legislature to 
the single-purpose local entity.” Ante, at 67. Yet the 
Court has given almost no indication of which non-
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population interests may or may not legitimately be 
considered by a legislature in devising a constitutional 
apportionment scheme for a local, specialized unit of 
government.

Ultimately, only this Court can finally apply these 
“general rules” but in the interim all other judges must 
speculate as best they can when and how to apply them. 
With all deference I suggest the Court’s opinion today 
fails to give any meaningful guidelines.
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COLONNADE CATERING CORP. v. 
UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 108. Argued January 15, 1970—Decided February 25, 1970

Congress, which has broad authority to fashion standards of reason-
ableness for searches and seizures respecting the liquor industry, 
has made it an offense under 26 U. S. C. § 7342 for a liquor 
licensee to refuse admission to a federal inspector, a sanction 
that precludes forcible entries without a warrant. Pp. 72-77.

410 F. 2d 197, reversed.

0. John Rogge argued the cause for petitioner. With 
him on the briefs was Jerome M. Stember.

Jerome M. Feit argued the cause for the United States. 
With him on the brief were Solicitor General Griswold, 
Assistant Attorney General Wilson, Lawrence G. Wallace, 
and Charles Ruff.

Mr . Justi ce  Douglas  delivered the opinion of the 
Court.

Petitioner, a licensee in New York authorized to serve 
alcoholic beverages and also the holder of a federal retail 
liquor dealer’s occupational tax stamp, 26 U. S. C. 
§ 5121 (a), brought this suit to obtain the return of seized 
liquor and to suppress it as evidence. The District 
Court granted the relief. The Court of Appeals reversed. 
410 F. 2d 197. The case is here on a petition for writ 
of certiorari which we granted, 396 U. S. 814, to review 
the decision in light of Camara v. Municipal Court, 387 
U. S. 523, and See v. City of Seattle, 387 U. S. 541.

Petitioner runs a catering establishment. A federal 
agent, a member of the Alcohol and Tobacco Tax Divi-
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sion of the Internal Revenue Service, was a guest at a 
party on petitioner’s premises and noted a possible viola-
tion of the federal excise tax law. When federal agents 
later visited the place, another party was in progress. 
They noticed that liquor was being served. Without the 
manager’s consent, they inspected the cellar. Then they 
asked the manager to open the locked liquor storeroom. 
He said that the only person authorized to open that 
room was one Rozzo, petitioner’s president, who was not 
on the premises. Later Rozzo arrived and refused to 
open the storeroom. He asked if the agents had a search 
warrant and they answered that they did not need one. 
When Rozzo continued to refuse to unlock the room, 
an agent broke the lock and entered. Then they re-
moved the bottles of liquor now in controversy which 
they apparently suspected of being refilled contrary to 
the command of 26 U. S. C. § 5301 (c).

It is provided in 26 U. S. C. § 5146 (b)1 and in 26 
U. S. C. § 7606 1 2 that the Secretary of the Treasury or

1 26 U. S. C. § 5146 (b) provides:
“The Secretary or his delegate may enter during business hours 

the premises (including places of storage) of any dealer for the 
purpose of inspecting or examining any records or other documents 
required to be kept by such dealer under this chapter or regulations 
issued pursuant thereto and any distilled spirits, wines, or beer 
kept or stored by such dealer on such premises.”

2 26 U. S. C. § 7606 provides:
“(a) Entry during day.
“The Secretary or his delegate may enter, in the daytime, any 

building or place where any articles or objects subject to tax are 
made, produced, or kept, so far as it may be necessary for the 
purpose of examining said articles or objects.

“(b) Entry at night.
“When such premises are open at night, the Secretary or his 

delegate may enter them while so open, in the performance of his 
official duties.”
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his delegate has broad authority to enter and inspect the 
premises of retail dealers in liquors.3 And in case of the 
refusal of a dealer to permit the inspection, it is provided 
in 26 U. S. C. § 7342:

“Any owner of any building or place, or person 
having the agency or superintendence of the same, 
who refuses to admit any officer or employee of the 
Treasury Department acting under the authority of 
section 7606 (relating to entry of premises for exam-
ination of taxable articles) or refuses to permit him 
to examine such article or articles, shall, for every 
such refusal, forfeit $500.”

The question is whether the imposition of a fine for 
refusal to permit entry—with the attendant conse-
quences that violation of inspection laws may have in this 
closely regulated industry—is under this statutory scheme 
the exclusive sanction, absent a warrant to break and 
enter.

In Frank v. Maryland, 359 U. S. 360, 366-367, a case 
involving an inspection under a municipal code, we said:

“[The] inspector has no power to force entry 
and did not attempt it. A fine is imposed for resist-
ance, but officials are not authorized to break past 
the unwilling occupant.”

Frank v. Maryland was overruled in Camara v. Munic-
ipal Court, supra, insofar as it permitted warrantless 
searches or inspections under municipal fire, health, 
and housing codes. The dictum that the provision for 
a fine on refusal to allow inspection made the use of 
force improper when there was no warrant was not dis-
turbed ; and the question is whether that dictum contains 
the controlling principle 4 for this case.

3 As defined in 26 U. S. C. § 5122 (a).
4 And see United States v. Frisch, 140 F. 2d 660, 662.
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The Government, emphasizing that the Fourth Amend-
ment bans only “unreasonable searches and seizures,”5 
relies heavily on the long history of the regulation of 
the liquor industry during pre-Fourth Amendment days, 
first in England and later in the American Colonies. 
It is pointed out, for example, that in 1660 the precursor 
of modern-day liquor legislation was enacted in England6 
which allowed commissioners to enter, on demand, 
brewing houses at all times for inspection. Massa-
chusetts had a similar law in 1692.7 And in 1791, 
the year in which the Fourth Amendment was ratified, 
Congress imposed an excise tax on imported distilled 
spirits and on liquor distilled here,8 under which law 
federal officers had broad powers to inspect distilling 
premises and the premises of the importer9 without a 
warrant. From these and later laws and regulations 
governing the liquor industry, it is argued that Congress 
has been most solicitous in protecting the revenue against 
various types of fraud and to that end has repeatedly 
granted federal agents power to make warrantless 
searches and seizures of articles under the liquor laws.

5 The Fourth Amendment reads as follows:
“The right of the people to be secure in their persons, houses, 

papers, and effects, against unreasonable searches and seizures, shall 
not be violated, and no Warrants shall issue, but upon probable 
cause, supported by Oath or affirmation, and particularly describing 
the place to be searched, and the persons or things to be seized.”

612 Car. 2, c. 23, § 19.
7 Act of June 24, 1692, Mass. Acts and Resolves, Vol. 1, 1692- 

1714, p. 33, c. 5, § 8.
8 Act of March 3, 1791, 1 Stat. 199.
9 Section 29 of the Act of March 3, 1791, 1 Stat. 206, provided: 
“That it shall be lawful for the officers of inspection of each 

survey at all times in the daytime, upon request, to enter into all 
and every the houses, store-houses, ware-houses, buildings and 
places which shall have been [registered] in manner aforesaid, and 
by tasting, gauging or otherwise, to take an account of the quantity, 
kinds and proofs of the said spirits therein contained; and also to 
take samples thereof, paying for the same the usual price.”
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The Court recognized the special treatment of in-
spection laws of this kind in Boyd v. United States, 116 
U. S. 616, 624:

“[I]n the case of excisable or dutiable articles, the 
government has an interest in them for the pay-
ment of the duties thereon, and until such duties 
are paid has a right to keep them under observation, 
or to pursue and drag them from concealment.” 

And it added:
“The seizure of stolen goods is authorized by the 

common law; and the seizure of goods forfeited for 
a breach of the revenue laws, or concealed to avoid 
the duties payable on them, has been authorized by 
English statutes for at least two centuries past; and 
the like seizures have been authorized by our own 
revenue acts from the commencement of the gov-
ernment. The first statute passed by Congress to 
regulate the collection of duties, the act of July 31, 
1789, 1 Stat. 29, 43, contains provisions to this 
effect. As this act was passed by the same Con-
gress which proposed for adoption the original 
amendments to the Constitution, it is clear that the 
members of that body did not regard searches and 
seizures of this kind as ‘unreasonable,’ and they are 
not embraced within the prohibition of the amend-
ment.” Id., at 623.

We agree that Congress has broad power to design 
such powers of inspection under the liquor laws as it 
deems necessary to meet the evils at hand. The general 
rule laid down in See v. City o/ Seattle, supra, at 545— 
“that administrative entry, without consent, upon the 
portions of commercial premises which are not open to 
the public may only be compelled through prosecution 
or physical force within the framework of a warrant 
procedure”—is therefore not applicable here. In See,
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we reserved decision on the problems of “licensing pro-
grams” requiring inspection, saying they can be resolved 
“on a case-by-case basis under the general Fourth 
Amendment standard of reasonableness.” Id., at 546.

Where Congress has authorized inspection but made 
no rules governing the procedure that inspectors must 
follow, the Fourth Amendment and its various restric-
tive rules apply. We said in the See case:

“The businessman, like the occupant of a resi-
dence, has a constitutional right to go about his 
business free from unreasonable official entries upon 
his private commercial property. The businessman, 
too, has that right placed in jeopardy if the decision 
to enter and inspect for violation of regulatory laws 
can be made and enforced by the inspector in the 
field without official authority evidenced by a war-
rant.” Id., at 543.

What was said in See reflects this Nation’s traditions 
that are strongly opposed to using force without definite 
authority to break down doors. We deal here with the 
liquor industry long subject to close supervision and 
inspection. As respects that industry, and its various 
branches including retailers, Congress has broad author-
ity to fashion standards of reasonableness for searches 
and seizures. Under the existing statutes, Congress 
selected a standard that does not include forcible entries 
without a warrant. It resolved the issue, not by author-
izing forcible, warrantless entries, but by making it an 
offense for a licensee to refuse admission to the inspector.

Reversed.

Mr . Chief  Justice  Burger , with whom Mr . Just ice  
Black  and Mr . Justice  Stew \art  join, dissenting.

I join in the dissenting opinion of Mr . Justice  Black ; 
however, since my position goes somewhat beyond his 
discussion I add my views separately.
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I assume we could all agree that the search in question 
must be held valid, and the contraband discovered sub-
ject to seizure and forfeiture, unless (a) it is “unreason-
able” under the Constitution or (b) it is prohibited by 
a statute imposing restraints apart from those in the 
Constitution. The majority sees no constitutional vio-
lation; I agree.

The controlling statutes set out in notes 1 and 2 of 
the majority opinion affirmatively define the conditions 
and times when agents may enter premises and inspect. 
Under 26 U. S. C. § 5146 (b) agents may enter to inspect 
“any distilled spirits, wines, or beer kept or stored by 
such dealer on such premises.” The time when this 
may be done is fixed as “during business hours.” Sec-
tion 7606 of 26 U. S. C., set forth in note 2 of the majority 
opinion, provides that agents may enter any building 
where taxable articles are kept, “so far as it may be neces-
sary for the purpose of examining said articles or objects.”

The government agents needed neither a warrant nor 
these statutes to secure entry to this place of business 
since it was as open as any business establishment that 
seeks to sell goods and services to the public. The 
agents need to rely on the statutes only to carry out 
their duty to inspect after accomplishing entry. This 
was recognized implicitly by Congress in limiting the 
inspection to “business hours” and daytime. Congress 
went beyond mere entry; it provided for inspection. 
Inspection authorization would be meaningless if the 
agents could not open lockers, cabinets, closets, and store-
rooms and indeed pry open cases of liquor to see the 
contents.

Surely Congress was not unaware that purveyors of 
liquor do not leave their wares or stores or reserve 
supplies lying casually about; on the contrary they keep 
supplies under lock in various ways, including lockers, 
cabinets, closets, or storerooms; this practice is so uni-
versal it can be judicially noticed.
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Here the agents acted explicitly under statutes con-
taining the language “so far as it may be necessary”; 
this is simple and clear and for me it is plainly broad 
enough to permit inspection of all spirits “kept or 
stored ... on such premises” whether in lockers, cab-
inets, closets, or storerooms. Congress having prescribed 
this as a reasonable means of enforcing the inspection 
necessary to tax collection, I see no basis for any court 
to say it cannot be done.

That Congress provided an added penalty for those 
who refuse access for inspection is irrelevant. We can 
assume this was to encourage licensed purveyors to com-
ply promptly to facilitate inspections. The majority 
views the $500 fine as the Government’s exclusive rem-
edy for the non-cooperation of the taxpayer. Congress 
could hardly be so naive as to give to the licensee the 
option to choose between the risk of a $500 fine against 
the certain discovery, if he is in violation, of a large store 
of liquor subject to forfeiture. At current prices $500 
would represent four or five cases of spirits. The alter-
native of securing a warrant touches on the constitutional 
issues which the majority does not rely on. We should 
note, of course, that the majority holding eliminates any 
basis for a forfeiture of the contraband liquor and leaves 
the Government to another lawsuit to collect a $500 fine.

With deference I submit the majority has needlessly 
complicated a relatively simple issue of statutory con-
struction with undertones of constitutionally limited 
searches. The words “so far as it may be necessary” 
are quite plain and we all agree no issue of constitutional 
dimensions is presented.

Mr . Justice  Black , with whom The  Chief  Just ice  
and Mr . Justice  Stewar t  join, dissenting.

Petitioner brought proceedings under the Federal Rules 
of Criminal Procedure for the return of liquor seized by 
federal agents. One of those rules provides that “[a]
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person aggrieved by an unlawful search and seizure may 
move the district court ... for the return of the prop-
erty ... so obtained on the ground that (1) the property 
was illegally seized without warrant . . . .” Fed. Rule 
Crim. Proc. 41 (e). (Emphasis added.) As I read that 
provision, it requires petitioner to show that the seizure 
in this case was illegal, either because it violated the 
Fourth Amendment, or because it was in violation of 
some law passed by Congress. In my opinion neither 
requirement has been met and therefore petitioner is 
not entitled to a return of the seized liquor.

There can be no doubt that places that sell liquor to 
the public have historically been subjected to strict gov-
ernmental scrutiny for many centuries both in this coun-
try and in England. The Court sets out a little of the 
history of that regulation in its opinion. I therefore 
agree that there is nothing unreasonable, as that term is 
used in the Fourth Amendment, in permitting officers 
to go into an establishment that provides alcoholic bev-
erages to the public, and upon finding something that 
indicates a flagrant violation of the law to pursue their 
examination to see whether a violation is actually occur-
ring. The officers did just that in this case, and I see 
no reason on earth why any man should hold that con-
duct unreasonable. This Court certainly should not 
prevent faithful officers, when they see the law being 
violated practically before their very eyes, from taking 
the steps necessary to stop and prove that violation.

The majority, far from finding this search unreasonable 
and therefore illegal under the Fourth Amendment, holds 
only that it was not authorized by 26 U. S. C. §§ 5146 (b), 
7606 (a),1 and that therefore the liquor must be returned. 
While these statutes do not in express terms authorize 
forcible breaking and entering to seize liquor kept in

1 Set forth ante, at 73 nn. 1, 2.
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violation of federal law, it is perfectly clear that they 
do not in express terms declare such seizure illegal, and in 
my opinion those provisions impliedly authorize exactly 
the type of official conduct involved here. I am confident 
that when Congress said that federal liquor agents could 
search without a warrant and further provided for fines 
if the owner refused to permit such a search,2 it also 
intended to authorize forcible entry and seizure if that 
became necessary. I do not think Congress needed to 
speak any more clearly than it already has. Since I 
cannot conclude that this search and seizure was illegal 
under either the Fourth Amendment or any Act of Con-
gress, but was to the contrary carried out pursuant to 
congressional authorization, I would affirm the judgment 
below and hold that petitioner was not entitled to a 
return of the liquor.

26 U. S. C. § 7342, ante, at 74.
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REETZ, COMMISSIONER OF FISH AND GAME 
OF ALASKA, et  al . v . BOZANICH et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF ALASKA

No. 185. Argued January 13, 1970— 
Decided February 25, 1970

Appellees brought this action challenging, under the Equal Pro-
tection Clause of the Fourteenth Amendment and under certain 
provisions of the Alaska Constitution relating to fish resources, 
the constitutionality of an Alaska statute and regulations limiting 
commercial salmon fishing licensees to defined groups of persons. 
Appellants’ motion to dismiss or alternatively to stay the proceed-
ings pending state-court determination with respect to the Alaska 
constitutional provisions (which have never been interpreted by 
an Alaska court) was denied and appellees’ motion for summary 
judgment was granted, the three-judge District Court holding the 
Act and regulations invalid under both the Federal and State 
Constitutions. Held: The District Court should have abstained 
from deciding the case on the merits pending resolution of the 
state constitutional questions by the state courts, a procedure 
that could conceivably avoid any decision under the Fourteenth 
Amendment and any possible irritant in the federal-state relation-
ship. City oj Meridian v. Southern Bell Tel. & Tel. Co., 358 U. S. 
639. Pp. 85-87.

297 F. Supp. 300, vacated and remanded.

Charles K. Cranston, Assistant Attorney General of 
Alaska, argued the cause for appellants. With him on 
the brief were G. Kent Edwards, Attorney General, and 
Robert L. Hartig, Assistant Attorney General.

Robert Boochever argued the cause for appellees. 
With him on the brief was Seth Warner Morrison III.
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Mr . Justice  Douglas  delivered the opinion of the 
Court.

This is an appeal from the judgment of a three-judge 
District Court, convened under 28 U. S. C. §§ 2281, 2284, 
declaring certain fishing laws of Alaska and regulations 
under them unconstitutional and enjoining their en-
forcement. 297 F. Supp. 300. We noted probable 
jurisdiction. 396 U. S. 811.

The laws in question, passed in 1968, concern salmon 
net gear licenses for commercial fishing, not licenses for 
other types of salmon fishing. They are challenged 
because they limit licensees to a defined group of per-
sons. The Act in material part provides: 1

“Persons eligible for gear licenses, (a) Except 
in cases of extreme hardship as defined by the Board 
of Fish and Game, a salmon net gear license for a 
specific salmon registration area may be issued only 
to a person who

“(1) has previously held a salmon net gear 
license for that specific salmon registration area; or 

“(2) has, for any three years, held a commercial 
fishing license and while so licensed actively engaged 
in commercial fishing in that specific area?’

The regulations* 2 provide that except in cases of “ex-
treme hardship 3 ... a salmon net gear license for a 

Alaska Stat. § 16.05.536 (1968). Subd. (b) of that section 
specifies the data to be supplied in applications for a gear license.

Section 16.05.540 provides that the licensee shall “personally 
operate or assist in the operation of the licensed fishing gear”; that 
he shall “personally own or lease the licensed fishing gear”; and that 
the license is “transferable.”

2 Alaska Commercial Fishing Regulations § 102.09 (a) (1969).
3 As defined in the regulations, id., § 102.09 (a) (2).
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specific salmon registration area may be issued only to a 
person who:

“(A) has held in 1965 or subsequent years a 
salmon net gear license for that specific salmon regis-
tration area; or

“(B) has, for any three years since January 1, 
1960, held a commercial fishing license and while 
so licensed actively engaged in commercial fishing 
in that specific area.”

Appellees are nonresidents who applied for commer-
cial salmon net gear licenses. They apparently are 
experienced net gear salmon fishermen but they cannot 
qualify for a salmon net gear license to fish in any of 
the 12 regions or areas described in the Act and the 
regulations.4

Appellees filed a motion for summary judgment on the 
grounds that the Act and regulations deprived them of 
their rights under the Equal Protection Clause of the 
Fourteenth Amendment and also their rights under the 
Alaska Constitution. That constitution provides in 
Art. VIII, § 3:

“Wherever occurring in their natural state, fish, 
wildlife, and waters are reserved to the people for 
common use.”

And it provides in Art. VIII, § 15:
“No exclusive right or special privilege of fishery 

shall be created or authorized in the natural waters 
of the State.”

Appellants filed a motion to dismiss or alternatively 
to stay the proceedings in the District Court pending

4 While the original complaint challenged the 1968 regulations, it 
was amended to challenge the 1968 Act and the 1969 regulations 
under it, which regulated the 1969 fishing season.
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the determination of the Alaska constitutional question 
by an Alaska court.

Appellants’ motion to dismiss or to stay was denied. 
Appellees’ motion for summary judgment was granted, 
the three-judge District Court holding that the Act and 
regulations in question were unconstitutional both under 
the Equal Protection Clause of the Fourteenth Amend-
ment and under the Constitution of Alaska. 297 F. 
Supp., at 304-307.

This case is virtually on all fours with City of Meridian 
v. Southern Bell Tel. & Tel. Co., 358 U. S. 639, where 
a single district judge in construing a Mississippi statute 
held that it violated both the Federal and the State 
Constitutions. The Court of Appeals affirmed and we 
vacated its judgment and remanded to the District Court 
with directions to hold the case while the parties repaired 
to a state tribunal “for an authoritative declaration of 
applicable state law.” Id., at 640.

We said:
“Proper exercise of federal jurisdiction requires 

that controversies involving unsettled questions of 
state law be decided in the state tribunals prelim-
inary to a federal court’s consideration of the under-
lying federal constitutional questions. . . . That 
is especially desirable where the questions of state 
law are enmeshed with federal questions. . . . 
Here, the state law problems are delicate ones, the 
resolution of which is not without substantial diffi-
culty—certainly for a federal court. ... In such 
a case, when the state court’s interpretation of the 
statute or evaluation of its validity under the state 
constitution may obviate any need to consider its 
validity under the Federal Constitution, the federal 
court should hold its hand, lest it render a constitu-
tional decision unnecessarily.” Id., at 640-641.
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We are advised that the provisions of the Alaska Con-
stitution at issue have never been interpreted by an 
Alaska court. The District Court, feeling sure of its 
grounds on the merits, held, however, that this was not 
a proper case for abstention, saying that “if the question 
had been presented to an Alaska court, it would have 
shared our conviction that the challenged gear licensing 
scheme is not supportable.” 297 F. Supp., at 304. The 
three-judge panel was a distinguished one, two being 
former Alaska lawyers. And they felt that prompt deci-
sion was necessary to avoid the “grave and irreparable” 
injury to the “economic livelihood” of the appellees 
which would result, if they could not engage in their 
occupation “during this year’s forthcoming fishing 
season.” Ibid.

It is, of course, true that abstention is not necessary 
whenever a federal court is faced with a question of local 
law, the classic case being Meredith v. Winter Haven, 
320 U. S. 228, where federal jurisdiction was based on 
diversity only. Abstention certainly involves duplica-
tion of effort and expense and an attendant delay. See 
England v. Louisiana State Board, 375 U. S. 411. That 
is why we have said that this judicially created rule 
which stems from Railroad Comm’n v. Pullman Co., 
312 U. S. 496, should be applied only where “the issue 
of state law is uncertain.” Harman v. Forssenius, 380 
U. S. 528, 534. Moreover, we said in Zwickler v. Koota, 
389 U. S. 241, 248, that abstention was applicable “only 
in narrowly limited ‘special circumstances,’ ” citing Prop- 
per v. Clark, 337 U. S. 472,492. In Zwickler, a state stat-
ute was attacked on the ground that on its face it was 
repugnant to the First Amendment; and it was con-
ceded that state court construction could not render 
unnecessary a decision of the First Amendment question. 
389 U. S., at 250. A state court decision here, however,
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could conceivably avoid any decision under the Four-
teenth Amendment and would avoid any possible irri-
tant in the federal-state relationship.

The Pullman doctrine was based on “the avoidance of 
needless friction” between federal pronouncements and 
state policies. 312 U. S., at 500. The instant case is 
the classic case in that tradition, for here the nub of the 
whole controversy may be the state constitution. The 
constitutional provisions relate to fish resources, an asset 
unique in its abundance in Alaska. The statute and 
regulations relate to that same unique resource, the man-
agement of which is a matter of great state concern. We 
appreciate why the District Court felt concern over the 
effect of further delay on these plaintiffs, the appellees 
here; but we have concluded that the first judicial 
application of these constitutional provisions should 
properly be by an Alaska court.

We think the federal court should have stayed its hand 
while the parties repaired to the state courts for a reso-
lution of their state constitutional questions. We ac-
cordingly vacate the judgment of the District Court and 
remand the case for proceedings consistent with this 
opinion.

It is so ordered.
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ARKANSAS v. TENNESSEE

ON BILL OF COMPLAINT

No. 33, Orig. Argued January 19, 1970— 
Decided February 25, 1970

The Special Master’s Report, recommending that a disputed area 
between Arkansas and Tennessee along the Mississippi River be 
declared part of Tennessee, is adopted, and the Master is ap-
pointed as Commissioner to have the boundary line surveyed and 
submitted to the Court for approval.

Don Langston, Assistant Attorney General of Arkansas, 
argued the cause for plaintiff on exceptions to the Report 
of the Special Master. With him on the brief was Joe E. 
Purcell, Attorney General.

Heard H. Sutton argued the cause for defendant in 
support of the Report of the Special Master. With him 
on the brief were David Pack, Attorney General of Ten-
nessee, C. Hayes Cooney, Assistant Attorney General, 
Harry W. Laughlin, James L. Garthright, Jr., and 
J. Martin Regan.

Per  Curiam .
This original action was commenced on October 13, 

1967, by the State of Arkansas to settle a boundary dis-
pute with the State of Tennessee. The disputed area 
extends six miles laterally along the west (Arkansas 
side) bank of the Mississippi River and encompasses 
some five thousand acres. This Court’s jurisdiction 
arises under Art. Ill, § 2, of the Constitution of the 
United States. On January 15, 1968, we appointed, 389 
U. S. 1026, Hon. Gunnar H. Nordbye, Senior United 
States Judge of the District of Minnesota, as Special 
Master to determine the state line in the disputed area
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known as Cow Island Bend in the Mississippi River 
located between Crittenden County, Arkansas, and 
Shelby County, Tennessee. After conducting an evi-
dentiary hearing and viewing the area, the Master filed 
his Report with this Court recommending that all of 
the disputed area be declared part of the State of Ten-
nessee. We affirm the Master’s Report.

The parties agree that the state line is the thalweg, 
that is, the steamboat channel of the Mississippi River 
as it flows west and southward between these States. 
The Master heard evidence and was presented exhibits 
and maps which showed that the migration of the Mis-
sissippi River northward and west continued until about 
1912. At this time an avulsion occurred leaving Ten-
nessee lands on the west or Arkansas side of the new 
or avulsive river channel. The Master found that 
thereafter, because of the avulsion, the water in the 
thalweg became stagnant and erosion and accretion no 
longer occurred. At this time the boundary between 
Arkansas and Tennessee became fixed in the middle of 
the old abandoned channel.

This is a classic example of the situation referred to 
in an earlier case between these States, Arkansas n . 
Tennessee, 246 U. S. 158, 173, where we said,

“It is settled beyond the possibility of dispute 
that where running streams are the boundaries 
between States, the same rule applies as between 
private proprietors, namely, that when the bed and 
channel are changed by the natural and gradual 
processes known as erosion and accretion, the 
boundary follows the varying course of the stream; 
while if the stream from any cause, natural or arti-
ficial, suddenly leaves its old bed and forms a new 
one, by the process known as an avulsion, the
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resulting change of channel works no change of 
boundary, which remains in the middle of the old 
channel, although no water may be flowing in it, 
and irrespective of subsequent changes in the new 
channel.”

And, again, id., at 175,
“An avulsion has this effect, whether it results 
in the drying up of the old channel or not. So 
long as that channel remains a running stream, the 
boundary marked by it is still subject to be changed 
by erosion and accretion; but when the water be-
comes stagnant, the effect of these processes is at 
an end; the boundary then becomes fixed in the 
middle of the channel as we have defined it, and 
the gradual filling up of the bed that ensues is not 
to be treated as an accretion to the shores but as 
an ultimate effect of the avulsion.”

The exceptions of the State of Arkansas are over-
ruled and the Report of the Special Master is adopted.

It is ordered that the Hon. Gunnar H. Nordbye be, 
and he is hereby, appointed as Commissioner in this 
case with power to engage and supervise a competent 
surveyor, or surveyors, to survey the boundary line as 
recommended in the Master’s Report. The boundary 
line determined by such survey shall be submitted to the 
Court by the Commissioner and, if approved, shall be 
the boundary line between the two States.

The costs of this proceeding shall be divided equally 
between the parties.
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ARKANSAS v. TENNESSEE

No. 33, Orig. Decided February 25, 1970— 
Decree entered February 25, 1970

Opinion reported: Ante, p. 88.

DECREE

1. It is ordered, adjudged, and decreed that the 
boundary line between the States of Arkansas and 
Tennessee in the area in controversy shall be fixed in 
the middle of the old abandoned Cow Island Bendway 
Channel as partially reflected in the 1953 survey of one 
R. L. Cooper (Defendant’s Exhibit 42, attached to the 
decree in Brown v. Brakensiek, in the Chancery Court of 
Shelby County, Tennessee), said abandoned channel ex-
tending from its upper or up-river end to the lower or 
down-river end of Ike Chute as far as that survey goes, 
thence downstream in a southerly direction passing down 
the middle of a water drain or creek now running be-
tween the lower end of Ike Chute and the upper end of 
96 Chute, thence continuing downstream in a southerly 
direction down the middle of 96 Chute and coming out 
of 96 Chute on a continuing straight line to the point 
where it joins the present navigation channel of the 
Mississippi River, all as indicated by a broken line 
marked “State Line” on the annexed reduced copy of 
the 1965 aerial photograph of the area in controversy, 
Joint Exhibit A, marked Appendix A-I, and also as 
reflected by a broken line marked “State Line” on a 
reduced copy of Defendant’s Exhibit 39, the 1937 map 
of the United States Engineers and hereto annexed as 
Appendix A-II.

2. It is ordered that the Hon. Gunnar H. Nordbye 
be, and he is hereby, appointed Commissioner in this 
case with power to engage and supervise a com-
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petent surveyor, or surveyors, to survey the boundary 
line as provided in this decree. The boundary line 
determined by such survey shall be submitted to the 
Court by the Commissioner and, if approved, shall be 
the boundary line between the two States.

3. The costs of this proceeding shall be divided equally 
between the parties.

[Appendixes A-I and A-II follow this page.]
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HALL v. BAUM, CHAIRMAN OF STATE DEMO-
CRATIC EXECUTIVE COMMITTEE OF TEXAS

APPEAL FROM THE SUPREME COURT OF TEXAS

No. 1218. Decided February 27, 1970

452 S. W. 2d 699, appeal dismissed.

William H. Allen, John Vanderstar, John L. Hill, 
Henry D. Akin, Jr., and Mark Martin for appellant.

Per  Curiam .
The appeal is dismissed for want of a substantial 

federal question.

UNITED STATES et  al . v . GIFFORD-HILL- 
AMERICAN, INC., ET AL.

CERTIORARI to  the  united  states  court  of  app eals  for  
THE FIFTH CIRCUIT

No. 515. Decided February 27, 1970

413 F. 2d 1244, vacated and remanded.

Solicitor General Griswold and Assistant Attorney 
General McLaren for the United States et al.

Stanley E. Neely for Gifford-Hill-American, Inc., and 
Julian O. von Kalinowski for United Concrete Pipe 
Corp., respondents.

Per  Curiam .
Upon consideration of the suggestion of mootness filed 

by the Solicitor General, and upon an examination of the 
entire record, the judgment of the United States Court of 
Appeals for the Fifth Circuit is vacated and the case 
is remanded to that court with instructions to dismiss 
the mandamus proceedings as moot.
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SHAFFER v. BRIDGES

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF MISSISSIPPI

No. 535, Mise. Decided February 27, 1970

295 F. Supp. 869, appeal dismissed.

James Robertson and Lawrence A. Aschenbrenner for 
appellant.

A. F. Summer, Attorney General of Mississippi, and 
Will S. Wells, Assistant Attorney General, for appellee.

Per  Curiam .
The motion of the appellant for leave to proceed in 

forma pauperis is granted. The motion to dismiss is 
granted and the case is dismissed as moot.

MATTHEWS et  al . v . LITTLE, CITY CLERK 
OF THE CITY OF ATLANTA

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF GEORGIA

No. 1225, Mise. Decided February 27, 1970

Appeal dismissed.

Frederic S. Le Clercq for appellants.
Henry L. Bowden and John E. Dougherty for appellee.

Per  Curiam .
The motion for leave to proceed in forma pauperis is 

granted. The motion to dismiss is also granted and the 
appeal is dismissed as moot.
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LUJAN v. CALIFORNIA

APPEAL FROM THE SUPREME COURT OF CALIFORNIA

No. 200, Mise. Decided February 27, 1970

Appeal dismissed and certiorari denied.

Thomas C. Lynch, Attorney General of California, 
Albert W. Harris, Jr., Assistant Attorney General, and 
Michael J. Phelan, Deputy Attorney General, for 
appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.

DURHAM et  ux. v. INDEPENDENCE HOMES, INC.

APPEAL FROM THE SUPREME COURT OF ILLINOIS

No. 1062. Decided February 27, 1970

Appeal dismissed and certiorari denied.

Thomas B. McNeill for appellants.
Burton Y. Weitzenfeld and John F. McClure for 

appellee.

Per  Curiam .
The motion to dispense with printing the jurisdic-

tional statement is granted. The motion to dismiss is 
granted and the appeal is dismissed for want of jurisdic-
tion. Treating the papers whereon the appeal was taken 
as a petition for a writ of certiorari, certiorari is denied.
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PARKER v. UNITED STATES

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE TENTH CIRCUIT

No. 992, Mise. Decided February 27, 1970

Certiorari granted; 411 F. 2d 1067, vacated and remanded.

Walter L. Gerash for petitioner.
Solicitor General Griswold, Assistant Attorney Gen-

eral Yeagley, Kevin T. Maroney, and Lee B. Anderson 
for the United States.

Per  Curiam .
The motion for leave to proceed in jorma pauperis is 

granted.
Upon consideration of the suggestion of mootness filed 

by the Solicitor General, and upon an examination of the 
entire record, the petition for a writ of certiorari is 
granted, the judgment of the United States Court of 
Appeals for the Tenth Circuit is vacated and the case 
is remanded to that court with instructions to dismiss 
the appeal as moot.
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YOUNG v. UNITED STATES

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE EIGHTH CIRCUIT

No. 579, Mise. Decided February 27, 1970

Certiorari granted; vacated and remanded.

Solicitor General Griswold, Assistant Attorney Gen-
eral Wilson, Beatrice Rosenberg, and Roger A. Pauley 
for the United States.

Per  Curiam .
The motion for leave to proceed in jorma pauperis 

and the petition for a writ of certiorari are granted. 
The judgment is vacated and the case is remanded to 
the United States Court of Appeals for the Eighth Cir-
cuit with directions to appoint counsel for the petitioner. 
If thereafter counsel is unable to present any non- 
frivolous issue on appeal, the Court of Appeals would 
then be free to dismiss the appeal as legally insubstantial.

The  Chief  Justice  is of the opinion that the petition 
for a writ of certiorari should be denied.
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NEW YORK FEED CO., INC., et  al . v . LEARY et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK

No. 992. Decided February 27, 1970*

305 F. Supp. 288, affirmed.

Herald Price Fahringer for appellants in No. 992. 
Ralph J. Schwarz, Jr., and Albert B. Gerber for appel-
lants in No. 998.

J. Lee Rankin and Stanley Buchsbaum for appellee 
Leary in both cases, and Frank S. Hogan, pro se, and 
Michael R. Juviler for appellee Hogan in both cases. 
Louis J. Lejkowitz, Attorney General of New York, 
pro se, Samuel A. Hirshowitz, First Assistant Attorney 
General, and Charles A. La Torella, Jr., Assistant At-
torney General, filed a motion to dismiss or affirm for 
the Attorney General of New York.

Per  Curiam .
The motions to affirm are granted and the judgments 

are affirmed.

Mr . Justice  Douglas  is of the opinion that probable 
jurisdiction should be noted and the cases set for oral 
argument.

*Together with No. 998, Milky Way Productions, Inc., et al. v. 
Leary et al., also on appeal from the same court.
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H. K. PORTER CO., INC, DISSTON DIVISION- 
DANVILLE WORKS v. NATIONAL LABOR 

RELATIONS BOARD et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT

No. 230. Argued January 15, 1970—Decided March 2, 1970

Following protracted collective-bargaining negotiations between re-
spondent union and the petitioner revolving mainly around the 
union’s desire to have the company “check off” the dues owed 
to the union by its members, the National Labor Relations Board 
(NLRB) made a finding, which the Court of Appeals approved, 
that the company’s refusal to bargain about the checkoff was not 
made in good faith but solely to frustrate the making of a collec-
tive-bargaining agreement. Thereafter the NLRB ordered the 
petitioner to grant the union a contract checkoff clause. The 
Court of Appeals affirmed the order, concluding that § 8 (d) of 
the National Labor Relations Act did not forbid the NLRB to 
compel agreement. Held: Though the NLRB has power under 
the Act to require employers and employees to negotiate, it does 
not have the power to compel either to agree to any substantive 
contractual provision of a collective-bargaining agreement. Pp. 
102-109.

134 U. S. App. D. C. 227, 414 F. 2d 1123, reversed and remanded.

Donald C. Winson argued the cause for petitioner. 
With him on the brief were Paul R. Obert, Thomas P. 
Luscher, and William Alvah Stewart.

Norton J. Come argued the cause for respondent 
National Labor Relations Board. With him on the brief 
were Solicitor General Griswold, Joseph J. Connolly, 
Arnold Ordman, and Dominick L. Manoli. George H. 
Cohen argued the cause for respondent United Steel-
workers of America, AFL-CIO. With him on the brief 
were Elliot Bredhofl, Michael H. Gottesman, and 
Bernard Kleiman.
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Lawrence M. Cohen argued the cause for the Chamber 
of Commerce of the United States as amicus curiae urging 
reversal. With him on the briefs was Milton A. Smith.

J. Albert Woll, Laurence Gold, and Thomas E. Harris 
filed a brief for the American Federation of Labor and 
Congress of Industrial Organizations as amicus curiae 
urging affirmance.

Mr . Justic e  Black  delivered the opinion of the Court.
After an election respondent United Steelworkers 

Union was, on October 5, 1961, certified by the National 
Labor Relations Board as the bargaining agent for certain 
employees at the Danville, Virginia, plant of the peti-
tioner, H. K. Porter Co. Thereafter negotiations com-
menced for a collective-bargaining agreement. Since 
that time the controversy has seesawed between the 
Board, the Court of Appeals for the District of Columbia 
Circuit, and this Court. This delay of over eight years 
is not because the case is exceedingly complex, but ap-
pears to have occurred chiefly because of the skill of the 
company’s negotiators in taking advantage of every 
opportunity for delay in an act more noticeable for its 
generality than for its precise prescriptions. The entire 
lengthy dispute mainly revolves around the union’s 
desire to have the company agree to “check off” the dues 
owed to the union by its members, that is, to deduct 
those dues periodically from the company’s wage pay-
ments to the employees. The record shows, as the 
Board found, that the company’s objection to a checkoff 
was not due to any general principle or policy against 
making deductions from employees’ wages. The com-
pany does deduct charges for things like insurance, taxes, 
and contributions to charities, and at some other plants 
it has a checkoff arrangement for union dues. The evi-
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dence shows, and the court below found, that the com-
pany’s objection was not because of inconvenience, but 
solely on the ground that the company was “not going to 
aid and comfort the union.” Efforts by the union to 
obtain some kind of compromise on the checkoff request 
were all met with the same staccato response to the effect 
that the collection of union dues was the “union’s busi-
ness” and the company was not going to provide any 
assistance. Based on this and other evidence the Board 
found, and the Court of Appeals approved the finding, 
that the refusal of the company to bargain about the 
checkoff was not made in good faith, but was done solely 
to frustrate the making of any collective-bargaining 
agreement. In May 1966, the Court of Appeals upheld 
the Board’s order requiring the company to cease and 
desist from refusing to bargain in good faith and direct-
ing it to engage in further collective bargaining, if re-
quested by the union to do so, over the checkoff. United 
Steelworkers v. NLRB, 124 U. S. App. D. C. 143, 363 
F. 2d 272, cert, denied, 385 U. S. 851.

In the course of that opinion, the Court of Appeals 
intimated that the Board conceivably might have re-
quired petitioner to agree to a checkoff provision as a 
remedy for the prior bad-faith bargaining, although the 
order enforced at that time did not contain any such 
provision. 124 U. S. App. D. C., at 146-147, and n. 16, 
363 F. 2d, at 275-276, and n. 16. In the ensuing 
negotiations the company offered to discuss alternative 
arrangements for collecting the union’s dues, but the 
union insisted that the company was required to agree to 
the checkoff proposal without modification. Because of 
this disagreement over the proper interpretation of the 
court’s opinion, the union, in February 1967, filed a 
motion for clarification of the 1966 opinion. The motion 
was denied by the court on March 22, 1967, in an
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order suggesting that contempt proceedings by the 
Board would be the proper avenue for testing the em-
ployer’s compliance with the original order. A request 
for the institution of such proceedings was made by the 
union, and, in June 1967, the Regional Director of the 
Board declined to prosecute a contempt charge, finding 
that the employer had “satisfactorily complied with the 
affirmative requirements of the Order.” App. 111. 
The union then filed in the Court of Appeals a motion 
for reconsideration of the earlier motion to clarify the 
1966 opinion. The court granted that motion and issued 
a new opinion in which it held that in certain circum-
stances a “checkoff may be imposed as a remedy for bad 
faith bargaining.” United Steelworkers v. NLRB, 128 
U. S. App. D. C. 344, 347, 389 F. 2d 295, 298 (1967). The 
case was then remanded to the Board and on July 3, 
1968, the Board issued a supplemental order requiring 
the petitioner to “[g]rant to the Union a contract clause 
providing for the checkoff of union dues.” 172 N. L. R. B. 
No. 72, 68 L. R. R. M. 1337. The Court of Appeals 
affirmed this order, H. K. Porter Co. v. NLRB, 134 U. S. 
App. D. C. 227, 414 F. 2d 1123 (1969). We granted 
certiorari to consider whether the Board in these circum-
stances has the power to remedy the unfair labor practice 
by requiring the company to agree to check off the dues 
of the workers. 396 U. S. 817. For reasons to be stated 
we hold that while the Board does have power under the 
National Labor Relations Act, 61 Stat. 136, as amended, 
to require employers and employees to negotiate, it is 
without power to compel a company or a union to agree 
to any substantive contractual provision of a collective-
bargaining agreement.

Since 1935 the story of labor relations in this country 
has largely been a history of governmental regulation of 
the process of collective bargaining. In that year Con-
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gress decided that disturbances in the area of labor rela-
tions led to undesirable burdens on and obstructions of 
interstate commerce, and passed the National Labor 
Relations Act, 49 Stat. 449. That Act, building on the 
National Industrial Recovery Act, 48 Stat. 195 (1933), 
provided that employees had a federally protected right 
to join labor organizations and bargain collectively 
through their chosen representatives on issues affecting 
their employment. Congress also created the National 
Labor Relations Board to supervise the collective-bar-
gaining process. The Board was empowered to investi-
gate disputes as to which union, if any, represented the 
employees, and to certify the appropriate representative 
as the designated collective-bargaining agent. The em-
ployer was then required to bargain together with this 
representative and the Board was authorized to make 
sure that such bargaining did in fact occur. Without 
spelling out the details, the Act provided that it was an 
unfair labor practice for an employer to refuse to bargain. 
Thus a general process was established that would 
ensure that employees as a group could express their 
opinions and exert their combined influence over the 
terms and conditions of their employment. The Board 
would act to see that the process worked.

The object of this Act was not to allow governmental 
regulation of the terms and conditions of employment, 
but rather to ensure that employers and their employees 
could work together to establish mutually satisfactory 
conditions. The basic theme of the Act was that through 
collective bargaining the passions, arguments, and strug-
gles of prior years would be channeled into constructive, 
open discussions leading, it was hoped, to mutual agree-
ment. But it was recognized from the beginning that 
agreement might in some cases be impossible, and it was 
never intended that the Government would in such cases 
step in, become a party to the negotiations and impose its
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own views of a desirable settlement. This fundamental 
limitation was made abundantly clear in the legislative 
reports accompanying the 1935 Act. The Senate Com-
mittee on Education and Labor stated:

“The committee wishes to dispel any possible false 
impression that this bill is designed to compel the 
making of agreements or to permit governmental 
supervision of their terms. It must be stressed that 
the duty to bargain collectively does not carry with 
it the duty to reach an agreement, because the es-
sence of collective bargaining is that either party 
shall be free to decide whether proposals made to 
it are satisfactory.”1

The discussions on the floor of Congress consistently 
reflected this same understanding.1 2

The Act was passed at a time in our Nation’s history 
when there was considerable legal debate over the con-

1S. Rep. No. 573, 74th Cong., 1st Sess., 12 (1935).
2 “Let me say that the bill requires no employer to sign any 

contract, to make any agreement, to reach any understanding with 
any employee or group of employees. . . .

“Nothing in this bill allows the Federal Government or any agency 
to fix wages, to regulate rates of pay, to limit hours of work, or to 
effect or govern any working condition in any establishment or place 
of employment.

“A crude illustration is this: The bill indicates the method and 
manner in which employees may organize, the method and manner 
of selecting their representatives or spokesmen, and leads them to 
the office door of their employer with the legal authority to negotiate 
for their fellow employees. The bill does not go beyond the office 
door. It leaves the discussion between the employer and the em-
ployee, and the agreements which they may or may not make, 
voluntary and with that sacredness and solemnity to a voluntary 
agreement with which both parties to an agreement should be 
enshrouded.” Remarks of Senator Walsh, 79 Cong. Rec. 7659; 
see also 79 Cong. Rec. 9682, 9711.
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stitutionality of any law that required employers to 
conform their business behavior to any governmentally 
imposed standards. It was seriously contended that 
Congress could not constitutionally compel an employer 
to recognize a union and allow his employees to partici-
pate in setting the terms and conditions of employment. 
In NLRB v. Jones & Laughlin Steel Corp., 301 U. S. 
1 (1937), this Court, in a 5-to-4 decision, held that Con-
gress was within the limits of its constitutional powers 
in passing the Act. In the course of that decision the 
Court said:

“The Act does not compel agreements between 
employers and employees. It does not compel any 
agreement whatever. . . . The theory of the Act 
is that free opportunity for negotiation with ac-
credited representatives of employees is likely to 
promote industrial peace and may bring about the 
adjustments and agreements which the Act in itself 
does not attempt to compel.” Id., at 45.

In 1947 Congress reviewed the experience under the 
Act and concluded that certain amendments were in 
order. In the House committee report accompanying 
what eventually became the Labor Management Rela-
tions Act, 1947, the committee referred to the above-
quoted language in Jones & Laughlin and said:

“Notwithstanding this language of the Court, the 
present Board has gone very far, in the guise of de-
termining whether or not employers had bargained 
in good faith, in setting itself up as the judge of 
what concessions an employer must make and of 
the proposals and counterproposals that he may or 
may not make. . . .

“[U]nless Congress writes into the law guides for 
the Board to follow, the Board may attempt to
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carry this process still further and seek to control 
more and more the terms of collective-bargaining 
agreements.” 3

Accordingly Congress amended the provisions defining 
unfair labor practices and said in § 8 (d) that:

“For the purposes of this section, to bargain col-
lectively is the performance of the mutual obligation 
of the employer and the representative of the em-
ployees to meet at reasonable times and confer in 
good faith with respect to wages, hours, and other 
terms and conditions of employment, or the nego-
tiation of an agreement, or any question arising 
thereunder, and the execution of a written contract 
incorporating any agreement reached if requested 
by either party, but such obligation does not compel 
either party to agree to a proposal or require the 
making of a concession.” 4

In discussing the effect of that amendment, this Court 
said it is “clear that the Board may not, either directly 
or indirectly, compel concessions or otherwise sit in 
judgment upon the substantive terms of collective bar-
gaining agreements.” NLRB v. American Ins. Co., 
343 U. S. 395, 404 (1952). Later this Court affirmed 
that view stating that “it remains clear that § 8 (d) was 
an attempt by Congress to prevent the Board from con-
trolling the settling of the terms of collective bargaining 
agreements.” NLRB v. Insurance Agents, 361 U. S. 
477, 487 (1960). The parties to the instant case are 
agreed that this is the first time in the 35-year history 
of the Act that the Board has ordered either an em-
ployer or a union to agree to a substantive term of a 
collective-bargaining agreement.

3H. R. Rep. No. 245, 80th Cong., 1st Sess., 19-20 (1947).
429 U. S. C. § 158 (d) (emphasis added).
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Recognizing the fundamental principle “that the Na-
tional Labor Relations Act is grounded on the premise 
of freedom of contract,” 128 U. S. App. D. C., at 
349, 389 F. 2d, at 300, the Court of Appeals in this 
case concluded that nevertheless in the circumstances 
presented here the Board could properly compel the 
employer to agree to a proposed checkoff clause. The 
Board had found that the refusal was based on a 
desire to frustrate agreement and not on any legiti-
mate business reason. On the basis of that finding 
the Court of Appeals approved the further finding that 
the employer had not bargained in good faith, and the 
validity of that finding is not now before us. Where 
the record thus revealed repeated refusals by the em-
ployer to bargain in good faith on this issue, the Court 
of Appeals concluded that ordering agreement to the 
checkoff clause “may be the only means of assuring the 
Board, and the court, that [the employer] no longer 
harbors an illegal intent.” 128 U. S. App. D. C., at 
348, 389 F. 2d. at 299.

In reaching this conclusion the Court of Appeals held 
that § 8 (d) did not forbid the Board from compelling 
agreement. That court felt that “[s]ection 8 (d) de-
fines collective bargaining and relates to a determination 
of whether a . . . violation has occurred and not to the 
scope of the remedy which may be necessary to cure 
violations which have already occurred.” 128 U. S. 
App. D. C., at 348, 389 F. 2d, at 299. We may agree 
with the Court of Appeals that as a matter of strict, 
literal interpretation that section refers only to de-
ciding when a violation has occurred, but we do not 
agree that that observation justifies the conclusion that 
the remedial powers of the Board are not also limited 
by the same considerations that led Congress to enact 
§ 8 (d). It is implicit in the entire structure of the
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Act that the Board acts to oversee and referee the 
process of collective bargaining, leaving the results of 
the contest to the bargaining strengths of the parties. 
It would be anomalous indeed to hold that while § 8 (d) 
prohibits the Board from relying on a refusal to agree 
as the sole evidence of bad-faith bargaining, the Act 
permits the Board to compel agreement in that same 
dispute. The Board’s remedial powers under § 10 of 
the Act are broad, but they are limited to carrying out 
the policies of the Act itself.5 One of these funda-
mental policies is freedom of contract. While the 
parties’ freedom of contract is not absolute under the 
Act,6 allowing the Board to compel agreement when the 
parties themselves are unable to agree would violate the 
fundamental premise on which the Act is based—private 
bargaining under governmental supervision of the pro-
cedure alone, without any official compulsion over the 
actual terms of the contract.

In reaching its decision the Court of Appeals relied 
extensively on the equally important policy of the Act 
that workers’ rights to collective bargaining are to be 
secured. In this case the court apparently felt that

5 “If . . . the Board shall be of the opinion that any person . . . 
has engaged in or is engaging in any . . . unfair labor practice, then 
the Board shall state its findings of fact and shall issue and cause 
to be served on such person an order requiring such person to cease 
and desist from such unfair labor practice, and to take such affirma-
tive action ... as will effectuate the policies of [the Act].” 29 
U. S. C. §160 (c).

6 For example, the employer is not free to choose any employee 
representative he wants, and the representative designated by the 
majority of the employees represents the minority as well. The Act 
itself prohibits certain contractual terms relating to refusals to deal 
in the goods of others, 29 U. S. C. § 158 (e). Various practices in 
enforcing the Act may to some extent limit freedom to contract as the 
parties desire. See generally Wellington, Freedom of Contract and 
the Collective Bargaining Agreement, 112 U. Pa. L. Rev. 467 (1964).
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the employer was trying effectively to destroy the union 
by refusing to agree to what the union may have consid-
ered its most important demand. Perhaps the court, 
fearing that the parties might resort to economic combat, 
was also trying to maintain the industrial peace that the 
Act is designed to further. But the Act as presently 
drawn does not contemplate that unions will always be 
secure and able to achieve agreement even when their 
economic position is weak, or that strikes and lock-
outs will never result from a bargaining impasse. It 
cannot be said that the Act forbids an employer or a 
union to rely ultimately on its economic strength to try 
to secure what it cannot obtain through bargaining. It 
may well be true, as the Court of Appeals felt, that the 
present remedial powers of the Board are insufficiently 
broad to cope with important labor problems. But it 
is the job of Congress, not the Board or the courts, to 
decide when and if it is necessary to allow governmental 
review of proposals for collective-bargaining agreements 
and compulsory submission to one side’s demands. The 
present Act does not envision such a process.

The judgment is reversed and the case is remanded to 
the Court of Appeals for further action consistent with 
this opinion.

Reversed and remanded.

Mr . Just ice  White  took no part in the decision of 
this case.

Mr . Justic e  Marshall  took no part in the considera-
tion or decision of this case.

Mr . Justice  Harlan , concurring.
I join in the Court’s opinion on the understanding 

that nothing said therein is meant to disturb or question 
the primary determination made by the Board and sus-
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tained by the Court of Appeals, that petitioner did not 
bargain in “good faith,” and thus may be subjected 
to a bargaining order enforceable by a citation for con-
tempt if the Board deems such a proceeding appropriate.

Mr . Justi ce  Douglas , with whom Mr . Justi ce  
Stewar t  concurs, dissenting.

The Court correctly describes the general design and 
main thrust of the Act. It does not encompass com-
pulsory arbitration; the Board does not sit to impose 
what it deems to be the best conditions for the collec-
tive-bargaining agreement; the obligation to bargain 
collectively “does not compel either party to agree to a 
proposal or require the making of a concession.” § 8 (d) 
of the Act.

Yet the Board has the power, where one party does 
not bargain in good faith, “to take such affirmative ac-
tion ... as will effectuate the policies” of the Act. 
§ 10 (c) of the Act.

Here the employer did not refuse the checkoff for 
any business reason, whether cost, inconvenience, or 
what not. Nor did the employer refuse the checkoff 
as a factor in its bargaining strategy, hoping that delay 
and denial might bring it in exchange favorable terms 
and conditions. Its reason was a resolve to avoid reach-
ing any agreement with the union.

In those narrow and specialized circumstances, I see 
no answer to the power of the Board in its discretion to 
impose the checkoff as “affirmative action” necessary to 
remedy the flagrant refusal of the employer to bargain 
in good faith.

The case is rare, if not unique, and will seldom arise. 
I realize that any principle once announced may in time 
gain a momentum not warranted by the exigencies of its 
creation. But once there is any business consideration
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that leads to a denial of a demand or any consideration 
of bargaining strategy that explains the refusal, the 
Board has no power to act. Its power is narrowly re-
stricted to the clear case where the refusal is aimed solely 
at avoidance of any agreement. Such is the present case. 
Hence, with all respect for the strength of the opposed 
view, I dissent.
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TOUSSIE v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 441. Argued January 14, 1970—Decided March 2, 1970

Petitioner, who was required to register for the draft between 
June 23 (his 18th birthday) and June 28, 1959, in accordance 
with a presidential proclamation issued pursuant to § 3 of the 
Universal Military Training and Service Act, did not register at 
any time. Section 3 makes it “the duty of every male citizen . . . 
who, on the day or days fixed for the first or any subsequent 
registration, is between the ages of eighteen and twenty-six, to 
present himself for and submit to registration” at the time and 
place and in such manner “as shall be determined by proclama-
tion of the President and by rules and regulations prescribed 
thereunder.” Petitioner was indicted in May 1967 for failing 
to register and was convicted. The District Court held that the 
Act imposes a continuing duty to register which lasts until age 26 
and thus the prosecution was not barred by the five-year statute 
of limitations in 18 U. S. C. § 3282. The Court of Appeals 
affirmed. Held: The offense is not a continuing one but was 
committed by petitioner’s failure to register in 1959, when the 
statute of limitations began to run. Pp. 114-124.

410 F. 2d 1156, reversed.

Murray I. Gurjein argued the cause for petitioner. 
With him on the briefs was Jacob W. Heller.

Francis X. Beytagh, Jr., argued the cause for the 
United States. With him on the brief were Solicitor 
General Griswold, Assistant Attorney General Wilson, 
Jerome M. Feit, and Edward Fenig.

Mr . Justic e  Black  delivered the opinion of the Court.
Petitioner Robert Toussie was convicted, after a jury 

trial, of failing to register for the draft. His conviction 
was affirmed by the Court of Appeals, 410 F. 2d 1156
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(C. A. 2d Cir.), and we granted certiorari, 396 U. S. 875 
(1969). For the reasons hereafter set forth we conclude 
that this prosecution was barred by the statute of limi-
tations and therefore reverse the conviction.

Section 3 of the Universal Military Training and 
Service Act, 65 Stat. 76, provides that:

“Except as otherwise provided in this title, it shall 
be the duty of every male citizen . . . who, on the 
day or days fixed for the first or any subsequent 
registration, is between the ages of eighteen and 
twenty-six, to present himself for and submit to 
registration at such time or times and place or 
places, and in such manner, as shall be determined 
by proclamation of the President and by rules and 
regulations prescribed hereunder.” 1

The applicable presidential proclamation provides that 
“[p]ersons who were born on or after September 19, 
1930, shall be registered on the day they attain the eight-
eenth anniversary of the day of their birth, or within five 
days thereafter.”1 2 Since Toussie, an American citizen, 
was born on June 23, 1941, he was required to register 
sometime between June 23 and June 28, 1959. He did 
not do so during that period or at any time thereafter. 
On May 3, 1967, he was indicted for failing to register 
and that indictment led to the conviction under review.

1 50 U. S. C. App. § 453. This Act was amended by the Military 
Selective Service Act of 1967, 81 Stat. 100, but those amendments 
did not change this provision. Failure to perform this duty is 
punishable by fine, imprisonment, or both. 50 U. S. C. App. 
§462 (a) (1964 ed, Supp. IV).

2 Proclamation No. 2799, July 20, 1948, 62 Stat. 1531. The 
Proclamation was first issued under the authority of the Selective 
Service Act of 1948, 62 Stat. 604, but it was continued after the 
passage of the Universal Military Training and Service Act by 
Proclamation No. 2942, August 30, 1951, 65 Stat. c35.
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Before trial Toussie moved to dismiss the indictment, 
arguing that prosecution was barred by the statute of 
limitations which provides that “[e]xcept as otherwise 
expressly provided by law, no person shall be prosecuted, 
tried, or punished for any offense, not capital, unless the 
indictment is found . . . within five years next after 
such offense shall have been committed.” 18 U. S. C. 
§ 3282. Since there is no express provision to the con-
trary in the Draft Act, Toussie argued that his crime was 
complete in 1959, and it could not be the subject of a 
prosecution based on an indictment returned in 1967— 
eight years thereafter. The Government agreed that 
the crime was complete in 1959, but argued that it con-
tinued to be committed each day that Toussie did not 
register. The District Court held that the Act imposes 
a continuing duty to register which lasts until age 26 
and that prosecution for failing to perform that duty 
before the man becomes 26 is timely if the indictment 
is returned before the defendant becomes 31 years old— 
in this case any time prior to June 23, 1972. 280 F. 
Supp. 473, 474 (D. C. E. D. N. Y. 1967). The Court of 
Appeals agreed. 410 F. 2d, at 1157-1158. If the offense 
is a continuing one the prosecution was timely, but, 
if not, the District Court erred in not dismissing the 
indictment.

In deciding when the statute of limitations begins to 
run in a given case several considerations guide our 
decision. The purpose of a statute of limitations is to 
limit exposure to criminal prosecution to a certain fixed 
period of time following the occurrence of those acts the 
legislature has decided to punish by criminal sanctions. 
Such a limitation is designed to protect individuals from 
having to defend themselves against charges when the 
basic facts may have become obscured by the passage of 
time and to minimize the danger of official punishment
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because of acts in the far-distant past. Such a time limit 
may also have the salutary effect of encouraging law 
enforcement officials promptly to investigate suspected 
criminal activity. For these reasons and others, we have 
stated before “the principle that criminal limitations stat-
utes are ‘to be liberally interpreted in favor of repose,’ 
United States v. Scharton, 285 U. S. 518, 522 (1932).” 
United States v. Habig, 390 U. S. 222, 227 (1968). We 
have also said that “[s]tatutes of limitations normally 
begin to run when the crime is complete.” Pendergast 
v. United States, 317 U. S. 412, 418 (1943); see United 
States v. Irvine, 98 U. S. 450, 452 (1879). And Con-
gress has declared a policy that the statute of limitations 
should not be extended “[e]xcept as otherwise expressly 
provided by law.” 18 U. S. C. § 3282. These principles 
indicate that the doctrine of continuing offenses should 
be applied in only limited circumstances since, as the 
Court of Appeals correctly observed in this case, “[t]he 
tension between the purpose of a statute of limitations 
and the continuing offense doctrine is apparent; the 
latter, for all practical purposes, extends the statute 
beyond its stated term.” 410 F. 2d, at 1158. These 
considerations do not mean that a particular offense 
should never be construed as a continuing one. They 
do, however, require that such a result should not be 
reached unless the explicit language of the substantive 
criminal statute compels such a conclusion, or the nature 
of the crime involved is such that Congress must 
assuredly have intended that it be treated as a continuing 
one.

The statute in this case provides that all young men, 
with certain exceptions, between the ages of 18 and 26 
shall register “at such time or times and place or places” 
as the President may prescribe. The Government refers 
to a regulation promulgated under the Act which pro-
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vides that “[t]he duty of every person subject to reg-
istration . . . shall continue at all times, and if for any 
reason any such person is not registered on the day or 
one of the days fixed for his registration, he shall imme-
diately present himself for and submit to registra-
tion . . . .” 32 CFR § 1611.7 (c). It is urged that 
this regulation only makes explicit what Congress im-
plicitly said in the Act itself, that is that registration 
is a duty that continues until age 26 and failure to 
register before then is a criminal offense that can be 
punished as late as five years after the 26th birthday.

The statute admittedly might be construed as the 
Government urges, but in light of the history of the 
draft laws and the principle that continuing offenses 
are not to be too readily found, we do not feel this par-
ticular Act incorporates such a doctrine. The draft law 
of 1917 provided in § 5 that certain persons were subject 
to registration and that “upon proclamation by the Presi-
dent . . . stating the time and place of such registration 
it shall be the duty of all [such] persons ... to present 
themselves for and submit to registration.” 40 Stat. 
80. Pursuant to that authority the President pro-
claimed June 5, 1917, as the first registration day,3 and 
on that day approximately 10,000,000 young men were 
registered.4 There were no more general draft registra-
tions until August 24, 1918, when the President required 
all those men who had become subject to registration 
since June 5, 1917, to come in and register.5 Later that 
year Congress amended the statute, expanded the age 
group subject to registration,6 and provided that “upon

3 Proclamation of May 18, 1917, 40 Stat. 1664.
4 U. S. Selective Service System, Registration and Selective Service 

11 (1946).
5 Proclamation of August 13, 1918, 40 Stat. 1834.
6 The first registration was of all men between the ages of 

21 and 30. 40 Stat. 80. In 1918 Congress expanded the group 
to all those between the ages of 18 and 45. 40 Stat. 955.
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proclamation by the President . . . stating the time or 
times and place or places of . . . registration, it shall be 
the duty of all persons of the designated ages ... to 
present themselves for and submit to registration . . . .” 
40 Stat. 955-956. Although this provision seemingly 
would have authorized registrations on different days, 
the President again issued a proclamation designating 
a single day, September 12, 1918, as registration day for 
all those so subject.7 That registration was the last 
under the World War I draft. It is thus clear that 
throughout the administration of the first draft law, 
registration was thought of as a single, instantaneous 
act to be performed at a given time, and failure to reg-
ister at that time was a completed criminal offense.

As events developed prior to what became World War 
II, Congress again decided to draft young men for 
service in the Armed Forces. In the Selective Training 
and Service Act of 1940 it was provided that men sub-
ject to registration were to register “at such time or 
times and place or places, and in such manner and in 
such age group or groups, as shall be determined by rules 
and regulations prescribed hereunder.” 54 Stat. 885. 
While this language would again have authorized regis-
tration on different days for different men, the first proc-
lamation under the new Act set a uniform date, October 
16, 1940, for the registration of all men.8 It was not until 
two years later that the President first issued a proclama-
tion setting forth different dates for the registration of 
different groups of men, and in that same proclamation 
the President established the basic registration procedure 
of the present system, that all young men shall register 
on their 18th birthday.9

7 Proclamation of August 31, 1918, 40 Stat. 1840.
8 Proclamation No. 2425, September 16, 1940, 54 Stat. 2739.
9 Proclamation No. 2572, November 17, 1942, 56 Stat. 1982.
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After the 1940 Act expired on March 31, 1947, Con-
gress again decided to register men for the draft and 
declared that men between the ages of 18 and 26 would 
be subject to registration. Selective Service Act of 
1948, 62 Stat. 604. Since the authority to register 
under the 1940 Act had expired, it was necessary to 
provide for the initial registration of the entire group 
of men between 18 and 26. In language identical to 
that found in the statute involved in this case,10 11 Con-
gress again left the administrative details to the Presi-
dent and authorized registration “at such time or times 
and place or places” as he might designate. We do not 
think the imposition of the duty to register on men be-
tween 18 and 26 and the provision for registration at dif-
ferent times was intended to indicate that the statute of 
limitations did not begin to run when the crime was 
first complete. Since at the time of the initial regis-
tration under the 1948 Act there were men of various 
ages who had to be registered, the Act was phrased 
generally in terms of a duty imposed on the entire 
group. Under this authority the President in fact re-
quired registration of all men between 18 and 26 dur-
ing the month of September 1948. Persons of different 
ages were required to register on different days, and 
all those born after September 19, 1930, were required 
to register “on the day they attain the eighteenth anni-
versary of the day of their birth, or within five days there-
after.” 11 The registration provisions of that Act have 
remained in force since 1948, and there has thus been a 
continual registration of 18-year-olds shortly after their 
birthday. With the exception of a few men who are not 
subject to registration when they are 18 but may become

10 See supra, at 113.
11 See supra, at 113, and Proclamation No. 2799, July 20, 1948, 

62 Stat. 1531.
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so later on,12 the effect of these provisions has been 
to eliminate the necessity for registrations of men older 
than 18. Viewed in the light of history we do not think 
the Act intended to treat continued failure to register 
as a renewal of the original crime or the repeated com-
mission of new offenses, but rather perpetuated the con-
ception of the first registration that a man must register 
at a particular time and his failure to do so at that time 
is a single offense. That time will not be the same day 
for all as it was in 1917, and from the Selective Service 
System’s viewpoint the process of registration is a “con-
tinuing” one. But from the registrant’s viewpoint the 
obligation arises at a specific time. In Toussie’s case 
it arose when he turned 18. He was allowed a five-day 
period in which to fulfill the duty, but when he did not 
do so he then and there committed the crime of failing 
to register.

The Government points out that the “continuing 
duty” regulation has been in existence since before the 
passage of the 1948 Act,13 and that most lower federal 
courts have held that failing to register is a continuing 
offense for purposes of applying the statute of limita-
tions.14 It is suggested that since Congress has legislated 

12 For example, students at certain military colleges are exempted 
from registration. 50 U. S. C. App. §456 (a)(1) (1964 ed., Supp. 
IV). If a student in such an institution withdraws, he would pre-
sumably be required to register since the Act specifically states that 
“[n]o exemption from registration . . . shall continue after the cause 
therefor ceases to exist.” 50 U. S. C. App. §456 (k). Thus such 
a student may not be required to register until some time after 
his 18th birthday.

13 The regulation was first promulgated under the 1940 Act on 
June 4, 1941. Selective Service System Regulations Vol. 2, § IX, 
205 (d), 6 Fed. Reg. 2747.

14 See Fogel v. United States, 162 F. 2d 54 (C. A. 5th Cir.), 
cert, denied, 332 U. S. 791 (1947); Gara v. United States, 178 F. 2d 
38, 40 (C. A. 6th Cir. 1949), aff’d by an equally divided Court, 
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several times in this field, its failure to indicate that the 
crime should not be treated as a continuing offense sup-
ports the Government’s argument that it is. Petitioner 
on the other hand suggests that Congress has on occasion 
explicitly stated that a certain offense will be deemed a 
continuing one,15 and its failure to do so in this statute 
indicates that it did not intend to adopt that theory. 
Since there is no specific evidence that Congress actually 
was aware of this limitations question when it acted— 
whatever weight such evidence might deserve—and since 
we are reluctant to imply a continuing offense except in 
limited circumstances, we conclude that any argument 
based on congressional silence is stronger in favor of not 
construing this Act as incorporating a continuing-offense 
theory.

Unlike other instances in which this Court has held 
that a particular statute describes a continuing offense, 
there is no language in this Act that clearly contemplates 
a prolonged course of conduct.16 While it is true that

340 U. S. 857 (1950); McGregor v. United States, 206 F. 2d 583 
(C. A. 4th Cir. 1953); cf. United States v. Guertler, 147 F. 2d 796 
(C. A. 2d Cir. 1945). But cf. United States n . Solberg, 287 F. 208 
(D. C. N. D. Ohio 1923).

15 Congress has provided that concealment of a bankrupt’s assets 
shall “be deemed to be a continuing offense . . . and the period of 
limitations shall not begin to run until . . . final discharge or denial 
of discharge.” 18 U. S. C. § 3284.

16 Cf. United States v. Cores, 356 U. S. 405 (1958), in which the 
Court held, for venue purposes, that the statute prohibiting alien 
crewmen from remaining in the United States after their permits 
expired contemplated that the offense would continue as long as the 
crewman remained in this country and the statute of limitations did 
not start to run when he first overstayed his permit. In that case 
we stated that “[s]ection 252 (c) punishes ‘[a]ny alien crewman who 
willfully remains in the United States in excess of the number of days 
allowed.’ The conduct proscribed is the affirmative act of willfully 
remaining, and the crucial word ‘remains’ permits no connotation 
other than continuing presence.” Id., at 408. See also Armour 
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the regulation does in explicit terms refer to registration 
as a continuing duty, we cannot give it the effect of 
making this criminal offense a continuing one. Since 
such offenses are not to be implied except in limited 
circumstances, and since questions of limitations are 
fundamentally matters of legislative not administrative 
decision, we think this regulation should not be relied 
upon effectively to stretch a five-year statute of limita-
tions into a 13-year one, unless the statute itself, apart 
from the regulation, justifies that conclusion.17

Packing Co. v. United States, 209 U. S. 56 (1908), in which we held 
that, for venue purposes, violations of the Elkins Act, 32 Stat. 847, 
were continuing offenses. In that case the statute specifically pro-
vided that “[e]very violation . . . shall be prosecuted in any court 
of the United States having jurisdiction of crimes within the district 
in which such violation was committed or through which the trans-
portation may have been conducted . . . .” Id., at 73. Both of 
these cases dealt with venue and did not involve the statute of 
limitations question presented in this case.

17 It is significant that the courts that have concluded that 
failure to register is a continuing offense have done so by relying 
explicitly on the regulation. See Fogel n . United States, supra, at 
55; McGregor v. United States, supra, at 584; Gara v. United 
States, supra, at 39; and the opinions below in this case, 280 F. 
Supp., at 474, 410 F. 2d, at 1157. It is equally significant that the 
only court that concluded that the offense was not a continuing 
one did so at a time when there was no “continuing-duty” regulation 
issued to implement the registration provisions. United States v. 
Solberg, supra, interpreting the 1917 Draft Act, held that failure to 
register was not a continuing offense. The first continuing-duty 
regulation was promulgated in 1941. See n. 13, supra. These deci-
sions support our conclusion that the statute itself, apart from any 
reliance on the administrative regulation, does not require that it 
be construed to incorporate a continuing-offense theory. We do not 
hold, as the dissent seems to imply, post, at 127, that the continuing- 
duty regulation is unauthorized by the Act. All we hold is that 
neither the regulation nor the Act itself requires that failure to 
register be treated as the type of offense that effectively extends 
the statute of limitations.
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There is also nothing inherent in the act of registration 
itself which makes failure to do so a continuing crime. 
Failing to register is not like a conspiracy which the Court 
has held continues as long as the conspirators engage in 
overt acts in furtherance of their plot. See United 
States v. Kissel, 218 U. S. 601 (1910), Grunewald v. 
United States, 353 U. S. 391 (1957). It is in the nature 
of a conspiracy that each day’s acts bring a renewed 
threat of the substantive evil Congress sought to prevent. 
The fact that the first draft registrations clearly were 
viewed as instantaneous events and not a continuing 
process indicates that there is nothing inherent in the 
nature of failing to register that makes it a continuing 
offense.

We do not mean that the argument in support of 
implying a continuing offense in this case is insubstan-
tial, but it is at best highly equivocal. Basically we 
are faced with the task of construing a somewhat am-
biguous statute in one of two ways. One way would 
limit institution of prosecution to a period of five years 
following the initial violation, while the other could 
effectively extend the final date for prosecution until 
as late as 13 years after the crime is first complete. As 
we have said before:

“when choice has to be made between two readings 
of what conduct Congress has made a crime, it is 
appropriate, before we choose the harsher alterna-
tive, to require that Congress should have spoken 
in language that is clear and definite. We should 
not derive criminal outlawry from some ambiguous 
implication.” United States v. Universal Corp., 
344 U. S. 218, 221-222 (1952).

Not insignificantly those remarks were also made in the 
context of considering the continuing-offense doctrine. 
In light of all these considerations we conclude that the
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draft law does not intend to permit criminal prosecution 
for failing to register as late as 13 years after the 
initial failure. Consequently the statute of limitations 
begins to run at the initial failure to register as required 
by law. Since the facts in this case clearly show that 
Toussie failed in his legal obligation when he did not 
register prior to June 28, 1959, the statute began to run 
at that time and prosecution based on an indictment 
returned almost eight years later was barred.

It should be emphasized that this conclusion does not 
mean that the gravity of this offense is in any way dimin-
ished. Failure to register is subject to heavy criminal 
penalties. The only question is whether those penalties 
must result from a prosecution begun within five years 
or whether they can be delayed for a longer period. We 
are not convinced that limiting prosecution to a period 
of five years following the initial failure to register will 
significantly impair either the essential function of rais-
ing an army or the prosecution of those who fail to 
register. We do feel that the threat of criminal punish-
ment and the five-year statute of limitations is a sufficient 
incentive to encourage compliance with the registration 
requirements. If Congress had felt otherwise it could 
easily have provided for a longer period of limitations. 
It has not yet done so.

There is no doubt that the jury found that Toussie 
willfully failed to register and thereby subject himself to 
the same possibility of military service that faces other 
young men who fully comply with their legal obligations. 
There is some cause to feel that dismissal of the indict-
ment in such a case is an injustice in a society based 
on full and equal application of the laws. But while 
Congress has said that failure to register is a crime, it 
has also made prosecution subject to the statute of limi-
tations. “Every statute of limitations, of course, may 
permit a rogue to escape,” Pendergast v. United States,
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317 U. S. 412, 418 (1943), but when a court concludes 
that the statute does bar a given prosecution, it must 
give effect to the clear expression of congressional will 
that in such a case “no person shall be prosecuted, tried, 
or punished.” The judgment of conviction in this case 
must therefore be

Reversed.

Mr . Justice  White , with whom The  Chief  Justice  
and Mr . Justic e Harlan  join, dissenting.

The general statute of limitations provides in pertinent 
part that “[e]xcept as otherwise expressly provided by 
law, no person shall be prosecuted . . . unless the indict-
ment is found . . . within five years next after such 
offense shall have been committed.” 18 U. S. C. § 3282. 
The majority holds that this statute bars petitioner’s 
prosecution, shortly before his 26th birthday, for failing 
ever to have registered for the draft. That conclusion, 
I submit, is supported by neither the language, the pur-
pose, nor the history of the applicable Selective Service 
Acts.

It is at once clear that nothing is gained by stressing 
that the general statute of limitations applies “[e]xcept 
as otherwise expressly provided by law.” The question 
in this case is not whether the five-year statute applies, 
but when it begins to run. That question in turn de-
pends on what the “offense” is for which petitioner is 
being tried, and when it was that he committed that 
offense. In the typical case, an offense is complete as 
soon as every element in the crime occurs, and the statute 
of limitations begins to run from that date. But in the 
case of a “continuing offense,” the crime is not exhausted 
for purposes of the statute of limitations as long as the 
proscribed course of conduct continues. United States 
v. Cores, 356 U. S. 405, 409 (1958); United States v. 
Kissel, 218 U. S. 601, 607 (1910); see Model Penal Code
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§ 1.07, Comment (Tent. Draft No. 5, 1956). The ques-
tion into which category a given offense falls has long 
been held to be entirely a matter of statutory interpre-
tation. See, e. g., United States n . Cores, supra; Pender-
gast n . United States, 317 U. S. 412, 419-421 (1943); 
Bramblett v. United States, 97 U. S. App. D. C. 330, 
332, 231 F. 2d 489, 491, cert, denied, 350 U. S. 1015 
(1956).

In this case, the offense derives from 50 U. S. C. App. 
§§ 453 and 462 (a) (1964 ed. and Supp. IV). The latter 
section makes it a crime to evade registration or to 
“neglect or refuse to perform any duty” required by the 
Selective Service laws. The former section—453—spells 
out the “duty” that petitioner is charged with failing 
to perform here:

“[I]t shall be the duty of every male citizen of the 
United States, and every other male person now or 
hereafter in the United States, who, on the day or 
days fixed for the first or any subsequent registra-
tion, is between the ages of eighteen and twenty- 
six, to present himself for and submit to registra-
tion at such time or times and place or places, and 
in such manner, as shall be determined by procla-
mation of the President and by rules and regulations 
prescribed hereunder.”

By any natural reading of this language, at least where 
the President has established “times” and “places” for 
continually accepting registrations, the “offense” created 
is the offense of being at one and the same time, unreg-
istered after having been required to register, and being 
between the ages of 18 and 26. Indeed, coupled with 
§ 462’s provision for punishment of anyone who “evades” 
registration, this crime is very similar to the crime com-
mitted by an alien who unlawfully “remains” in the 
country. See United States v. Cores, supra; majority
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opinion, ante, at 120 n. 16. Under this view of the 
Act, the only question that the statute of limitations 
raises is whether, at any time within five years preced-
ing the indictment, those two characteristics—being 
unregistered and between the specified age limits—ac-
curately described the accused.

The majority concludes, however, that the only duty 
prescribed by § 453 is a duty to register on those specific 
days—and those days only—declared by the President for 
initial registrations. In this case, by presidential procla-
mation, persons not yet 18 in 1948 were to “be registered 
on the day they attain the eighteenth anniversary of the 
day of their birth, or within five days thereafter.” Ac-
cording to the majority, once the fifth day has passed, the 
unregistered 18-year-old, although he has indeed commit-
ted an offense, is no longer under any further obligation to 
register. That conclusion is wholly at odds with the 
purposes of the Selective Service Act as a whole and 
this section in particular, as well as with the regulations, 
longstanding administrative interpretation, and the pres-
idential proclamation itself.

Since 1941, Selective Service regulations, issued under 
authority explicitly granted the President, 50 U. S. C. 
App. §460 (1964 ed. and Supp. IV); 32 CFR pt. 1611 
(invoking authority under §460), have provided that:

“The duty of every person subject to registration 
to present himself for and submit to registration 
shall continue at all times, and if for any reason 
any such person is not registered on the day or one 
of the days fixed for his registration, he shall imme-
diately present himself for and submit to registra-
tion before the local board in the area where he 
happens to be.” 32 CFR § 1611.7 (c).

If there was any doubt as to whether the duty imposed 
by § 453 extends beyond the fifth day after petitioner’s
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birthday, this regulation surely sets that issue at rest.1 
Indeed, the Court apparently concedes as much since it 
decides to fall back on the theory that the regulation 
is not authorized by the Act.1 2

1 Despite the majority’s assertion to the contrary, the quoted 
regulation is neither the first nor the only regulation reflecting the 
expectation that registration was to occur, even though it was “late” 
registration. Even under the 1917 Act, the regulations “prescribed 
by the President under the authority vested in him by the terms of 
the Selective Service Law,” U. S. War Dept., Selective Service 
Regulations, p. i (2d ed. 1918), provided for registration “other than 
on Registration Day . . . irrespective of the date on which [the 
applicant] was required to register.” Id., §54; see U. S. War 
Dept., Selective Service Regulations §54 (1917) (“Local Boards 
will accomplish the registration of persons subject to registration 
who, for any reason, have not been registered on or since [Registra-
tion Day]”) (emphasis added). Similarly, under the 1940 Act, 
procedures were described for registering “[a] 11 persons who present 
themselves for registration, including persons who should have regis-
tered on a previous registration day . . . .” 32 CFR § 613.11 (b) 
(Cum. Supp. 1944) (emphasis added). And the current regulations 
provide that “[t]he Director of Selective Service shall also arrange 
for and supervise the registration of persons who present themselves 
for registration at times other than on the day or days fixed for 
any registration.” 32 CFR § 1612.1.

It is incongruous, to say the least, to admit that local boards have 
a duty and responsibility to register late applicants, see also 32 
CFR § 1611.6, but that such applicants have no corresponding duty 
to cooperate with the board. Presumably under the majority’s view, 
an unregistered male, discovered by the local board after the time 
for his initial registration had passed, could not be punished if he 
“refuses to cooperate or is inclined to evade, refuses to answer, or 
answers falsely . . . .” See 32 CFR § 1613.16 (provision for dealing 
with “recalcitrants”).

2 The majority seems concerned to distinguish the “limitations 
question,” ante, at 120, from the question of whether the duty in this 
case is continuing, ante, at 121 n. 17. But the Court cannot have 
it both ways. If the duty continues, as the regulation prescribes, 
the limitations question has been settled: the definition of the 
“offense” was not yet exhausted when this indictment was brought. 
United States v. Cores, 356 U. S. 405, 409 (1958); United States v. 
Kissel, 218 U. S. 601, 607 (1910). If, on the other hand, the
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That position, however, is simply untenable. In 
addition to the general authorization to the President 
in § 460 (b) “to prescribe the necessary rules and 
regulations to carry out the provisions of this title,” 
§ 453 itself expressly requires registration “at such 
time or times and place or places, and in such manner, 
as shall be determined by proclamation of the Presi-
dent and by rules and regulations prescribed here-
under.” The majority’s reference to the 1917 Act, 
if it proves anything, proves just the opposite of the 
Court’s conclusion. Under that Act, the President pre-
scribed one day when registration was to take place, 
utilizing local election precincts and a registration sys-
tem that were not well adapted to take registrations 
on any other day.* 3 By 1942, the system had been

statute has run, then the “continuing-duty” regulation must be 
invalid. While I can sympathize with the Court’s discomfort over 
the position it is thus forced to assume, I view that unease as 
simply an additional indication that the regulations involved in this 
case are fully within the scope of the powers given the President 
under the Act.

3 The first registration is described in U. S. Selective Service Sys-
tem, Registration and Selective Service 10-11 (1946):
“The basic idea was to follow the general organization and the 
administrative units of the election machinery. The Governors in 
the States, the County Clerks, or other designated persons in the 
county and in registration precincts were selected or appointed 
registrars. The ordinary place of registration was the ordinary 
place for voting. Thus the normal processes of Government were 
utilized for this extraordinary activity.”
Although it appears that late registration by local boards after 
Registration Day was authorized by the President, see n. 1, supra, 
until World War II and the 1940 Act, the local boards’ “primary 
functions [were] not registration but classification and induction.” 
Id., at 23. Once Registration Day had passed, and the emergency 
machinery had been dismantled, special procedures were required for 
accomplishing late registration, see U. S. War Dept., Selective Service 
Regulations §54 (b) (2d ed. 1918), and “local boards had difficulty 
with the proper entry or handling of registrations which, too often
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streamlined to the point where local boards were open 
every day for the purpose of accepting new registra-
tions. The current regulations are nothing more or 
less than a setting of “times” and “places” (your nearest 
local board during the usual business hours)* 4 for late 
as well as timely registrations. Within five years prior to 
the bringing of this indictment, petitioner—in the words 
of the statute—had a “time” and a “place” to register, 
“determined by proclamation of the President and 
by rules and regulations prescribed” by the President.

Despite the majority’s implication to the contrary, 
ante, at 120, there is specific evidence that Congress actu-
ally was aware of this question when it acted, and that 
Congress did not expect that the duty to register would 
cease merely because the times set for initial registra-
tion had passed. During the hearings on the 1940 Act, 
Senator Reynolds asked then-Major Hershey whether a 
person could avoid his duty to register altogether by, 
for example, joining the National Guard—which would 
give him an exemption—and then getting out as soon 
as registration day had passed. Major Hershey replied 
that such persons would have to register as soon as they 
lost their exempt status, and he persisted in that answer

for insufficient reason, were received late.” U. S. Selective Service 
System, supra, at 91. Significantly, during subsequent registration 
days under the 1917 Act, when the boards once again had the 
help of special machinery, tens of thousands of tardy registrations 
were effected. Id., at 15. By 1941, the boards were equipped to 
handle late registrations as a matter of course, resulting in the 
issuance of the “continuing-duty” regulation. See id., at 42, 91-92.

4 See, for example, in addition to the “continuing-duty” regula-
tion, the following regulation designating the “Place and time of 
registration”:

“Any person required to be registered may present himself for 
and submit to registration at any designated place of registration 
or at the office of any local board during the hours for registration 
specified in the Presidential proclamation or during the usual busi-
ness hours.” 32 CFR § 1613.1 (a) (emphasis added).
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despite the Senator’s puzzlement (like the majority’s) 
over the fact that the registration period would seem to 
have expired. The Senator finally accepted Major 
Hershey’s explanation after assuring himself that “your 
registration boards are at all times in session . . . [a] nd 
they would be given the opportunity to register.”5 
Even the relevant presidential proclamation, wholly 
apart from the “continuing-duty” regulation, accords 
with this view that the duty to register is not defined 
solely in terms of the setting of the sun on the day 
originally fixed for registration. The proclamation de-
clares that a person unable to register on the day fixed 
for his registration “because of circumstances beyond his 
control . . . shall do so as soon as possible after the 
cause for such inability ceases to exist.” 6 Apparently, 
the majority concedes that in what it calls these few 
“exceptions,” the Act does impose a valid duty to register 
on a day other than the initial date. That being the 
case, it is inconceivable to me that Congress can be said 
to have authorized the President to require late registra-
tion of those with a good excuse for their tardiness, but 
not to have similarly authorized him to require late 
registration of those with a bad excuse or no excuse 
at all.

The “continuing-duty” view of § 453 receives support 
from an appraisal of the section’s purpose in the context

5 Hearings on S. 4164 before the Senate Committee on Military 
Affairs, 76th Cong., 3d Sess., 385 (1940). See also the exchange 
between Senator Reynolds—by then Chairman of the Committee— 
and General Hershey during hearings a year later on an amendment 
to the 1940 Act, pointing out that the Act “gives a broad discretion 
to call these men in as the Army sees fit . . . [a] nd to register them 
as they see fit.” Hearings on S. 2126 before the Senate Committee 
on Military Affairs, 77th Cong., 1st Sess., 34 (1941).

6 Proclamation No. 2799, July 20, 1948, 62 Stat. 1531, 13 Fed. 
Reg. 4173. Similar language is contained in the Supplementing 
Proclamation, No. 2942, August 30, 1951, 65 Stat. c36.
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of the statute considered as a whole. Immediately fol-
lowing the registration requirement, § 454 declares that 
“every male citizen . . . who is between the ages of 
18 years and 6 months and 26 years, at the time fixed 
for his registration, or who attains the age of 18 years 
and 6 months after having been required to register 
pursuant to [§453] shall be liable for training and 
service in the Armed Forces . . . .” Since even under 
the majority’s view, petitioner was at one time a per-
son “required to register,” this section, by its literal 
terms, made him still liable for induction at the time 
this indictment was brought. But if he still had a 
duty to serve, then it is completely illogical to con-
clude that he did not also still have a duty to register. 
The whole purpose of the registration section is to pro-
vide a manpower pool from which inductees can be 
selected; registration is but the necessary first step in 
the congressional scheme for processing, classifying, 
and selecting individuals for training.7 See United 
States v. O’Brien, 391 U. S. 367, 377 (1968). And 
the instant regulation, declaring that the duty to register 
“shall continue at all times,” is but one of numerous 
provisions and regulations in the Selective Service 
Act that reflect the concept that continuing duties 
are essential if this orderly induction process is to take

7 This view of the registration provisions, relating them to the 
induction provisions as a reservoir to a pipeline, was repeatedly 
emphasized in the hearings on the 1940 Act and amendments 
thereto. See, e. g., Hearings on H. R. 10132 before the House 
Committee on Military Affairs, 76th Cong., 3d Sess., 10-11, 15, 
116 (1940); Hearings on S. 2126 before the Senate Committee 
on Military Affairs, 77th Cong., 1st Sess., 83 (1941) (“if you do 
not coordinate registration and induction, you are going to run into 
embarrassment”); U. S. Selective Service System, supra, n. 3, at 
1-2 (“[tjhe object ... of registration is . . . to know where avail-
able manpower is and to be able to reach it . . .”).
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place.8 Even apart from the settled rule that the “in-
terpretation expressly placed on a statute by those 
charged with its administration must be given weight 
by courts faced with the task of construing the statute,” 
e. g., Zemel v. Rusk, 381 U. S. 1, 11 (1965), it seems 
clear to me that the regulation merely spells out an 
intent already inherent in the statutory scheme.9 Yet

8 See 32 CFR §§ 1617.1, 1623.5 (registration and classification cer-
tificates must be kept in one’s personal possession “at all times”); 
32 CFR § 1641.7 (duty to keep local board informed of current 
status); 32 CFR §1641.3 (duty “to keep [the registrant’s] local 
board advised at all times of the address where mail will reach 
him”). The latter regulation was long ago interpreted as imposing 
a continuing duty to advise the local board of a change of address 
in a decision that rejected a claim similar to petitioner’s that the 
then three-year statute of limitations barred prosecution, because the 
address was changed more than three years before the indictment 
was brought. United States v. Guertler, 147 F. 2d 796 (C. A. 2d 
Cir. 1945). Presumably under the majority’s theory that “con-
tinuing duties” can only be created by express provision in the 
statute, this decision is overruled, and the continuing duty imposed 
by this regulation is brushed aside—all in the face of a statute 
that Congress knew “wouldn’t be worth a dime to us in 2 years” 
if registration information and lists were not “kept up to date.” 
Hearings on S. 2126 before the Senate Committee on Military 
Affairs, 77th Cong., 1st Sees., 37, 38 (1941).

9 In the Military Selective Service Act of 1967, enacted June 30, 
1967, 81 Stat. 100, Congress added to § 454 (a) a provision that 
registrants who failed or refused to report for induction were “to 
remain liable for induction and when available shall be immediately 
inducted.” 50 U. S. C. App. § 454 (1964 ed., Supp. IV). Petitioner 
relies on this provision as an indication that Congress did not intend 
to impose continuing duties except where, as here, it used express 
language to that effect. The legislative history shows just the oppo-
site to be the case. Congress assumed that, even without express 
language, liability for induction would continue until age 26; the 
amendment was prompted solely in order to “insure that a registrant 
who prolongs litigation of his draft classification beyond age 26” 
(when he would “no longer [be] liable for military service”) “would 
nonetheless remain liable for induction, regardless of age . . . .” 
H. R. Rep. No. 267, 90th Cong., 1st Sess., 30 (1967). There is not 
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the majority holds that when dawn breaks on the un-
registered male, six days after his 18th birthday, his 
crime is complete and ended; though the Act specifi-
cally declares that he is still liable for induction, he has 
no obligation to take the step that makes that induction 
possible. I for one cannot ascribe such inconsistent 
intent to Congress.

The Court does not even have the excuse that its 
construction is required in order to avoid a serious con-
stitutional problem. Petitioner has argued that if his 
duty to register continues, he cannot be punished for 
failing to comply since late registration would neces-
sarily be incriminating. See Leary v. United States, 395 
U. S. 6 (1969); Marchetti n . United States, 390 U. S. 
39 (1968); Grosso v. United States, 390 U. S. 62 (1968). 
But the Court of Appeals below drew dead aim on the 
defect in this argument, and the Court’s opinion wisely 
refrains from relying on the suggested Fifth Amendment 
problem. For if this is a continuing offense, petitioner— 
as the Government concedes—is subject to only one 
prosecution based on his single uninterrupted course 
of conduct. See Model Penal Code, § 1.08, Comment 
33—34 (Tent. Draft No. 5, 1956). Petitioner was 
subject to that prosecution six days after his 18th birth-
day; his continued failure to register did not subject 
him to any additional penalty beyond what he had 
already risked. Thus, though it may be conceded that 
late registration would have been incriminating, the 
statute here, unlike the statutes in Marchetti, Grosso, 
and Leary does not compel incrimination. Petitioner 
had nothing to gain in the form of avoiding an addi-

the slightest suggestion that Congress suspected that the registration 
and liability provisions of §§453 and 454—interrelated provisions 
which must fairly be read in pari materia—ever created anything 
other than continuing duties until the specified 26-year age limit 
was reached.
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tional penalty by registering and revealing that his regis-
tration was late. The only possible “incentive” in this 
case stems from the fact that by registering, petitioner 
would have caused the statute of limitations to com-
mence running, thus giving the Government only five 
years in which to prosecute instead of leaving prosecu-
tion open until age 31.10 11 To suggest that this possibility 
of starting the statute running is sufficiently “attractive” 
to amount to “compulsion” for purposes of the Fifth 
Amendment is purest fancy.

The “continuing offense” is hardly a stranger to Ameri-
can jurisprudence. The concept has been extended to 
embrace such crimes as embezzlement,11 conspiracy,12 
bigamy,13 nuisance,14 failure to provide support,15 re-

10 Petitioner has suggested that if the duty to register is contin-
uing, there is no logical stopping place for bounding the duty, so that 
“a person seventy years old can be prosecuted for having failed 
to register fifty-two years before at the age of eighteen.” Brief 
for Petitioner 17. But the paraded horrible overlooks the fact 
that the same provisions that create the duty, also indicate that 
the duty ends at age 26—the age beyond which no one was ever 
required to register under this Act and this proclamation, and 
beyond which no one would normally have been liable for induc-
tion. See nn. 6, 8, supra; S. Rep. No. 1268, 80th Cong., 2d Sess., 
6 (1948) (“[registration is not required of persons who have 
reached the age of 26”).

11 See State v. Thang, 188 Minn. 224, 246 N. W. 891 (1933).
12 See Grunewald v. United States, 353 U. S. 391 (1957); United 

States v. Socony-V acuum Oil Co., 310 U. S. 150, 253 (1940); United 
States v. Kissel, 218 U. S. 601 (1910).

13 See Cox v. State, 117 Ala. 103, 23 So. 806 (1898); compare 
People v. Brady, 257 App. Div. 1000, 13 N. Y. S. 2d 789 (1939), 
with Commonwealth v. Ross, 248 Mass. 15, 142 N. E. 791 (1924).

14 E. g., State v. Dry Fork R. Co., 50 W. Va. 235, 40 S. E. 447 
(1901).

15 Richardson v. State, 30 Del. (7 Boyce) 534, 109 A. 124 (Ct. 
Gen. Sess. 1920); Towns v. State, 24 Ga. App. 265, 100 S. E. 575 
(1919).
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peated failure to file reports,16 failure to register under 
the Alien Registration Act,17 failure to notify the local 
board of a change in address,18 and, until today, failure 
to register for the draft.19 Since the continuing- 
offense concept too freely applied can lead to tension 
with the purposes of a statute of limitations, we should 
undoubtedly approach the task of statutory interpreta-
tion with “a presumption against a finding that an offense 
is a continuing one . . . .” Model Penal Code § 1.07, 
Comment (Tent. Draft No. 5, 1956). But the presump-
tion is by its nature rebuttable; if it is ever to give way, 
it must surely do so in a case such as this where every 
other guide to statutory interpretation points to a con-
trary legislative intent. To hold otherwise—to erect as 
the majority does an absolute bar to finding a continuing 
offense in the absence of express statutory language—is 
to shirk our judicial responsibility of interpreting Acts of 
Congress as they come to us, without insisting that Con-
gress make our task easier by using some particular form 
of words to express its intent.20 Our own cases dis-

16 See Hanj v. United States, 235 F. 2d 710 (C. A. 8th Cir.), cert, 
denied, 352 U. S. 880 (1956).

17 United States v. Franklin, 188 F. 2d 182 (C. A. 7th Cir. 1951).
18 United States v. Guertler, 147 F. 2d 796 (C. A. 2d Cir. 1945); 

see n. 8, supra.
19 See Fogel v. United States, 162 F. 2d 54 (C. A. 5th Cir.), 

cert, denied, 332 U. S. 791 (1947); Gara v. United States, 178 
F. 2d 38, 40 (C. A. 6th Cir. 1949), aff’d by an equally divided 
Court, 340 U. S. 857 (1950); McGregor v. United States, 206 F. 
2d 583 (C. A. 4th Cir. 1953). But cf. United States v. Solberg, 
287 F. 208 (D. C. N. D. Ohio 1923) (holding the duty under the 
1917 Act not to be continuing).

20 Similarly, the requirement that criminal statutes be strictly 
construed in determining the substantive offense in order to prevent 
problems of fair warning, cf. United States n . Universal Corp., 344 
U. S. 218 (holding that defendant’s acts constituted a continuing 
course of conduct, subject only to one prosecution), does not lead 
to the majority’s per se rule in deciding what type of offense is 
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tinguish the “instantaneous” from the “continuing” 
offense on the theory that in the former case, the 
illegal aim is attained as soon as every element of 
the crime has occurred, whereas in the latter case, the 
unlawful course of conduct is “set on foot by a single 
impulse and operated by an unintermittent force,” until 
the ultimate illegal objective is finally attained. United 
States v. Midstate Co., 306 U. S. 161, 166 (1939); see 
also United States v. Universal Corp., 344 U. S. 218, 
224 (1952). The latter definition fits this case precisely. 
By his own testimony, petitioner admits that he set out 
to evade registration and liability for the draft. That 
aim could only be accomplished by remaining unregis-
tered until he was past 26—the age of prime liability. 
If he had succeeded in reaching 26 and escaping liability, 
the Government should have its five years to detect and 
punish his illegal course of conduct. As it is, the Court 
holds that petitioner not only succeeded in his aim, but 
was immune from prosecution for his unlawful conduct 
at the age of 23. While all around him, young men 
were being inducted, 26-year-olds first, petitioner at 18 
years and 6 days is forever free of any duty—and at 23 
is forever free from prosecution for his initial failure—to 
place himself, like them, into the pool from which in-
ductees are selected. I cannot agree. I would affirm.

involved for purposes of the statute of limitations. Given the 
explicit provisions of § 453, the “continuing-duty” regulation, and 
the consistent administrative interpretation of the Act, there can be 
no suggestion that petitioner did not have fair warning that he was 
required to register, or that petitioner was unfairly led into thinking 
that repose would be his when he reached 23.
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PIKE v. BRUCE CHURCH, INC.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF ARIZONA

No. 301. Argued January 13, 1970— 
Decided March 2, 1970

Appellee company grows cantaloupes of superior quality in Parker, 
Arizona. Since the company lacks packing sheds in Parker, it 
transports the cantaloupes to its nearby facilities in California, 
where they are sorted, inspected, packed, and shipped in con-
tainers that bear the name of the California packer. Appellant 
official, acting under the Arizona Fruit and Vegetable Standardiza-
tion Act, which is designed to prevent deceptive packaging, entered 
an order prohibiting the company from shipping its cantaloupes 
outside the State unless they were packed in containers in a 
manner approved by appellant. Appellant contends that his order 
is necessary to ensure that the cantaloupes be identified as of 
Arizona origin. Appellee brought this suit for injunctive relief 
challenging the constitutionality of the order, which would have 
the effect of requiring appellee to build packing facilities in or 
near Parker at a cost of about $200,000. A three-judge District 
Court issued an injunction, holding that the order constituted 
an unlawful burden on interstate commerce. Held:

1. Appellant’s order burdens interstate commerce since the 
cantaloupes were destined to be shipped from Arizona to an 
ascertainable location in California immediately after harvest, and 
application of the challenged statute would require an operation 
now conducted outside the State to be performed within the 
State so it can be regulated there. Pp. 140-142.

2. The burden on interstate commerce imposed by appellant’s 
order is unconstitutional since Arizona’s minimal interest in iden-
tifying the origin of appellee’s cantaloupes to enhance the reputa-
tion of Arizona producers cannot justify subjecting appellee to 
the substantial capital expenditure of building and operating in 
Arizona a packing plant that it does not need. Pp. 142-146.

Affirmed.
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Rex E. Lee argued the cause for appellant. With him 
on the briefs were Gary K. Nelson, Attorney General of 
Arizona, and Thomas A. Miller, Assistant Attorney 
General.

Jacob Abramson argued the cause and filed briefs for 
appellee.

George C. Lyon filed a brief for the Western Growers 
Association as amicus curiae urging reversal.

Mr . Justi ce  Stewart  delivered the opinion of the 
Court.

The appellee is a company engaged in extensive com-
mercial farming operations in Arizona and California. 
The appellant is the official charged with enforcing the 
Arizona Fruit and Vegetable Standardization Act.1 A 
provision of the Act requires that, with certain excep-
tions, all cantaloupes grown in Arizona and offered for 
sale must “be packed in regular compact arrangement 
in closed standard containers approved by the super-
visor . ...” 1 2 Invoking his authority under that pro-
vision, the appellant issued an order prohibiting the 
appellee company from transporting uncrated canta-
loupes from its Parker, Arizona, ranch to nearby Blythe, 
California, for packing and processing. The company 
then brought this action in a federal court to enjoin the 
order as unconstitutional. A three-judge court was 
convened. 28 U. S. C. §§ 2281, 2284. After first grant-
ing temporary relief, the court issued a permanent in-
junction upon the ground that the challenged order 
constituted an unlawful burden upon interstate com-
merce. This appeal followed. 28 U. S. C. § 1253. 396 
U. S. 812.

1 Ariz. Rev. Stat. Ann., Tit. 3, c. 3, Art. 4.
2Ariz. Rev. Stat. Ann. § 3-503 C (Supp. 1969).
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The facts are not in dispute, having been stipulated 
by the parties. The appellee company has for many 
years been engaged in the business of growing, harvest-
ing, processing, and packing fruits and vegetables at 
numerous locations in Arizona and California for inter-
state shipment to markets throughout the Nation. One 
of the company’s newest operations is at Parker, Arizona, 
where, pursuant to a 1964 lease with the Secretary of 
the Interior, the Colorado River Indian Agency, and the 
Colorado River Indian Tribes, it undertook to develop 
approximately 6,400 acres of uncultivated, arid land for 
agricultural use. The company has spent more than 
$3,000,000 in clearing, leveling, irrigating, and otherwise 
developing this land. The company began growing 
cantaloupes on part of the land in 1966, and has har-
vested a large cantaloupe crop there in each subsequent 
year. The cantaloupes are considered to be of higher 
quality than those grown in other areas of the State. 
Because they are highly perishable, cantaloupes must 
upon maturity be immediately harvested, processed, 
packed, and shipped in order to prevent spoilage. The 
processing and packing operations can be performed 
only in packing sheds. Because the company had no 
such facilities at Parker, it transported its 1966 Parker 
cantaloupe harvest in bulk loads to Blythe, California, 
31 miles away, where it operated centralized and efficient 
packing shed facilities. There the melons were sorted, 
inspected, packed, and shipped. In 1967 the company 
again sent its Parker cantaloupe crop to Blythe for 
sorting, packing, and shipping. In 1968, however, the 
appellant entered the order here in issue, prohibiting the 
company from shipping its cantaloupes out of the State 
unless they were packed in containers in a manner and 
of a kind approved by the appellant. Because canta-
loupes in the quantity involved can be so packed only
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in packing sheds, and because no such facilities were 
available to the company at Parker or anywhere else 
nearby in Arizona, the company faced imminent loss 
of its anticipated 1968 cantaloupe crop in the gross 
amount of $700,000. It was to prevent this unrecover-
able loss that the District Court granted preliminary 
relief.3

After discovery proceedings, an agreed statement of 
facts was filed with the court. It contained a stipulation 
that the practical effect of the appellant’s order would 
be to compel the company to build packing facilities in 
or near Parker, Arizona, that would take many months 
to construct and would cost approximately $200,000. 
After briefing and argument, the court issued a perma-
nent injunction, finding that “the order complained 
of constitutes an unlawful burden upon interstate 
commerce.” 4

The appellant’s threshold contention here is that even 
though the challenged order expressly forbids the inter-
state bulk shipment of the company’s cantaloupes, it 
imposes no burden upon interstate commerce. If the 
Arizona Act is complied with, he argues, all that will 
be regulated will be the intrastate packing of goods 
destined for interstate commerce. Articles being made 
ready for interstate movement are not necessarily yet 
in interstate commerce, which, he says, begins only when 
the articles are delivered to the interstate shipper. In 
making this argument, the appellant relies on this Court’s

3 In view of the emergency situation presented, and the fact that 
only a narrow and specific application of the Act was challenged as 
unconstitutional, the court was fully justified in not abstaining from 
the exercise of its jurisdiction pending litigation in the state courts. 
Compare Hostetter v. Idlewild Liquor Corp., 377 U. S. 324, 329 
with Reetz v. Bozanich, ante, p. 82.

4 The opinion of the District Court is unreported.
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decisions in Federal Compress Co. v. McLean, 291 U. S. 
17, and Chassaniol v. City of Greenwood, 291 U. S. 584. 
Both of those cases involved taxes imposed by Mississippi 
on a cotton warehouse and compress business located 
within that State. The taxes were nondiscriminatory 
and were levied both on the warehoused cotton itself 
and on certain processes necessary to ready it for sub-
sequent resale. The taxes were challenged as unlawful 
burdens on interstate commerce, since most of the taxed 
cotton was ultimately to be shipped to out-of-state 
buyers. The Court upheld the constitutionality of the 
Mississippi taxes. It is not entirely clear from the 
Court’s opinions whether their rationale was that the 
taxes were imposed before interstate commerce had 
begun, or that the burden upon commerce was at the 
most indirect and remote.

But in any event, the decisions do not support the 
argument that the order in the present case does not 
affect interstate commerce. In the first place, those 
cases involved cotton that had come to rest in Missis-
sippi, and “[b]efore shipping orders [were] given, it 
[had] no ascertainable destination without the state.” 
291 U. S., at 21. Here, by contrast, the perishable canta-
loupes were destined to be shipped to an ascertainable 
location in California immediately upon harvest. Even 
more to the point, the taxes in Federal Compress and 
Chassaniol were imposed on goods and operations within 
the State, whereas the application of the statute at issue 
here would require that an operation now carried on 
outside the State must be performed instead within the 
State so that it can be regulated there. If the appel-
lant’s theory were correct, then statutes expressly re-
quiring that certain kinds of processing be done in the 
home State before shipment to a sister State would be 
immune from constitutional challenge. Yet such stat-
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utes have been consistently invalidated by this Court 
under the Commerce Clause. Foster-Fountain Packing 
Co. n . Haydel, 278 U. S. 1; Johnson v. Haydel, 278 U. S. 
16; Toomer v. Witsell, 334 U. S. 385. See also Lemke 
v. Farmers Grain Co., 258 U. S. 50; Shajer n . Farmers 
Grain Co., 268 U. S. 189. Thus it is clear that the 
appellant’s order does affect and burden interstate com-
merce, and the question then becomes whether it does 
so unconstitutionally.

Although the criteria for determining the validity of 
state statutes affecting interstate commerce have been 
variously stated, the general rule that emerges can be 
phrased as follows: Where the statute regulates even-
handedly to effectuate a legitimate local public interest, 
and its effects on interstate commerce are only inci-
dental, it will be upheld unless the burden imposed on 
such commerce is clearly excessive in relation to the 
putative local benefits. Huron Cement Co. v. Detroit, 
362 U. S. 440, 443. If a legitimate local purpose is 
found, then the question becomes one of degree. And 
the extent of the burden that will be tolerated will of 
course depend on the nature of the local interest in-
volved, and on whether it could be promoted as well 
with a lesser impact on interstate activities. Occasion-
ally the Court has candidly undertaken a balancing ap-
proach in resolving these issues, Southern Pacific Co. v. 
Arizona, 325 U. S. 761, but more frequently it has spoken 
in terms of “direct” and “indirect” effects and burdens. 
See, e. g., Shajer n . Farmers Grain Co., supra.

At the core of the Arizona Fruit and Vegetable Stand-
ardization Act are the requirements that fruits and 
vegetables shipped from Arizona meet certain standards 
of wholesomeness and quality, and that they be packed 
in standard containers in such a way that the outer 
layer or exposed portion of the pack does not “materially
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misrepresent” the quality of the lot as a whole.5 The 
impetus for the Act was the fear that some growers 
were shipping inferior or deceptively packaged produce, 
with the result that the reputation of Arizona growers 
generally was being tarnished and their financial return 
concomitantly reduced. It was to prevent this that the 
Act was passed in 1929. The State has stipulated that 
its primary purpose is to promote and preserve the 
reputation of Arizona growers by prohibiting deceptive 
packaging.

We are not, then, dealing here with “state legislation 
in the field of safety where the propriety of local regula-
tion has long been recognized,” 6 or with an Act designed 
to protect consumers in Arizona from contaminated or 
unfit goods. Its purpose and design are simply to pro-
tect and enhance the reputation of growers within the 
State. These are surely legitimate state interests. Sligh 
v. Kirkwood, 237 U. S. 52, 61. We have upheld a State’s 
power to require that produce packaged in the State be 
packaged in a particular kind of receptacle, Pacific States 
Box & Basket Co. n . White, 296 U. S. 176. And we have 
recognized the legitimate interest of a State in maxi-
mizing the financial return to an industry within it. 
Parker v. Brown, 317 U. S. 341. Therefore, as applied 
to Arizona growers who package their produce in Arizona, 
we may assume the constitutional validity of the Act. 
We may further assume that Arizona has full constitu-
tional power to forbid the misleading use of its name 
on produce that was grown or packed elsewhere. And, 
to the extent the Act forbids the shipment of contam-
inated or unfit produce, it clearly rests on sure footing. 
For, as the Court has said, such produce is “not the legiti-

5Ariz. Rev. Stat. Ann. §§3-481 (7) and (8).
6 Southern Pacific Co. v. Arizona, 325 U. S. 761, 796 (Douglas , J., 

dissenting).
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mate subject of trade or commerce, nor within the pro-
tection of the commerce clause of the Constitution.” 
Sligh v. Kirkwood, supra, at 60; Baldwin v. Seelig, 294 
U. S. 511.

But application of the Act through the appellant’s 
order to the appellee company has a far different impact, 
and quite a different purpose. The cantaloupes grown 
by the company at Parker are of exceptionally high qual-
ity. The company does not pack them in Arizona and 
cannot do so without making a capital expenditure of 
approximately $200,000. It transports them in bulk to 
nearby Blythe, California, where they are sorted, in-
spected, packed, and shipped in containers that do not 
identify them as Arizona cantaloupes, but bear the 
name of their California packer.7 The appellant’s order 
would forbid the company to pack its cantaloupes out-
side Arizona, not for the purpose of keeping the reputa-
tion of its growers unsullied, but to enhance their repu-
tation through the reflected good will of the company’s 
superior produce. The appellant, in other words, is not 
complaining because the company is putting the good 
name of Arizona on an inferior or deceptively packaged 
product, but because it is not putting that name on a 
product that is superior and well packaged. As the 
appellant’s brief puts the matter, “It is within Arizona’s 
legitimate interest to require that interstate cantaloupe 
purchasers be informed that this high quality Parker 
fruit was grown in Arizona.” 8

7 California Agric. Code §45691. The California Fruit, Nut and 
Vegetable Standardization Act, California Agric. Code, Division 17, 
is virtually identical to the Arizona Act. Each statute has the 
same primary purpose of preventing deceptive packs, and it is 
stipulated that the standard containers required for cantaloupes in 
the two States are exactly the same.

8 Appellant’s Brief 43.
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Although it is not easy to see why the other growers 
of Arizona are entitled to benefit at the company’s 
expense from the fact that it produces superior crops, 
we may assume that the asserted state interest is a 
legitimate one. But the State’s tenuous interest in 
having the company’s cantaloupes identified as origi-
nating in Arizona cannot constitutionally justify the 
requirement that the company build and operate an un-
needed $200,000 packing plant in the State. The nature 
of that burden is, constitutionally, more significant than 
its extent. For the Court has viewed with particular 
suspicion state statutes requiring business operations to 
be performed in the home State that could more effi-
ciently be performed elsewhere. Even where the State 
is pursuing a clearly legitimate local interest, this par-
ticular burden on commerce has been declared to be 
virtually per se illegal. Foster-Fountain Packing Co. n . 
Haydel, STS U. S. 1; Johnson v. Haydel, 278 U. S. 16; 
Toomer v. Witsell, 334 U. S. 385.

The appellant argues that the above cases are different 
because they involved statutes whose express or con-
cealed purpose was to preserve or secure employment 
for the home State, while here the statute is a regula-
tory one and there is no hint of such a purpose. But 
in Toomer v. Witsell, supra, the Court indicated that 
such a burden upon interstate commerce is unconstitu-
tional even in the absence of such a purpose. In Toomer 
the Court held invalid a South Carolina statute requir-
ing that owners of shrimp boats licensed by the State 
to fish in the maritime belt off South Carolina must 
unload and pack their catch in that State before “ship-
ping or transporting it to another State.” What we said 
there applies to this case as well:

“There was also uncontradicted evidence that ap-
pellants’ costs would be materially increased by the
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necessity of having their shrimp unloaded and 
packed in South Carolina ports rather than at their 
home bases in Georgia where they maintain their 
own docking, warehousing, refrigeration and pack-
ing facilities. In addition, an inevitable concomi-
tant of a statute requiring that work be done in 
South Carolina, even though that be economically 
disadvantageous to the fishermen, is to divert to 
South Carolina employment and business which 
might otherwise go to Georgia; the necessary tend-
ency of the statute is to impose an artificial rigidity 
on the economic pattern of the industry.” 334 U. S., 
at 403-404.9

While the order issued under the Arizona statute does 
not impose such rigidity on an entire industry, it does 
impose just such a straitjacket on the appellee com-
pany with respect to the allocation of its interstate 
resources. Such an incidental consequence of a regula-
tory scheme could perhaps be tolerated if a more com-
pelling state interest were involved. But here the State’s 
interest is minimal at best—certainly less substantial 
than a State’s interest in securing employment for its 
people. If the Commerce Clause forbids a State to require 
work to be done within its jurisdiction to promote local 
employment, then surely it cannot permit a State to 
require a person to go into a local packing business 
solely for the sake of enhancing the reputation of other 
producers within its borders.

The judgment is affirmed.

9 Because of the State’s recognized common-law property interest 
in its fish and wild game, Toomer presented an especially strong case 
for state control.
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GILHOOL et  al . v. CHAIRMAN, PHILADELPHIA 
COUNTY BOARD OF ELECTIONS, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF PENNSYLVANIA

No. 1069. Decided March 2, 1970

306 F. Supp. 1202, affirmed.

Paul Bender for appellants.
Levy Anderson for Chairman, Philadelphia County- 

Board of Elections, et al., and Edward R. Becker and 
William Austin Meehan for the Republican City Com-
mittee et al., appellees.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.

KOZEROWITZ v. STACK et  al .

APPEAL FROM THE SUPREME COURT OF FLORIDA

No. 1087. Decided March 2, 1970

226 So. 2d 682, appeal dismissed and certiorari denied.

Shalle Stephen Fine for appellant.
Curtis B. Goff for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.
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LAIKIND v. ATTORNEY GENERAL OF 
NEW YORK

APPEAL FROM THE COURT OF APPEALS OF NEW YORK

No. 68. Decided March 2, 1970

22 N. Y. 2d 346, 239 N. E. 2d 550, appeal dismissed.

Victor Konow for appellant.
Louis J. Lefkowitz, Attorney General of New York, 

pro se, Samuel A. Hirshowitz, First Assistant Attorney 
General, and Warren M. Goidel, Assistant Attorney Gen-
eral, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a final judgment.

Mr . Justic e Douglas  is of the opinion that further 
consideration of the question of jurisdiction should be 
postponed to the hearing of the case on the merits.
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MADDOX et  al . v. FORTSON et  al .

APPEAL FROM THE SUPREME COURT OF GEORGIA

No. 1181. Decided March 2, 1970

226 Ga. 71, 172 S. E. 2d 595, appeal dismissed and certiorari denied.

Tully M. Bond, Jr., and T. Malone Sharpe for 
appellants.

Arthur K. Bolton, Attorney General of Georgia, pro se, 
Harold N. Hill, Jr., Executive Assistant Attorney Gen-
eral, and William L. Harper and Robert J. Castellani, 
Assistant Attorneys General, for Fortson et al.; Lamar 
W. Sizemore for Gray et al., and William. C. O’Kelley and 
Earl J. Van Gerpen for the Republican Party of Georgia 
et al., appellees.

Per  Curiam .
The motions to dismiss are granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.
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ASSOCIATION OF DATA PROCESSING SERVICE 
ORGANIZATIONS, INC., et  al . v . CAMP, COMP-

TROLLER OF THE CURRENCY, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE EIGHTH CIRCUIT

No. 85. Argued November 18, 1969— 
Decided March 3, 1970

Petitioners, which provide data processing services to businesses 
generally, challenge a ruling by the Comptroller of the Currency 
permitting national banks, such as respondent bank, as an incident 
to their banking services, to make data processing services avail-
able to other banks and bank customers. The District Court 
dismissed the complaint, holding that petitioners lacked standing 
to bring the suit, and the Court of Appeals affirmed. Held:

1. Petitioners have standing to maintain the action. Pp. 151- 
156, 157.

(a) Petitioners satisfy the “case” or “controversy” test of 
Article III of the Constitution, as they allege that the banks’ com-
petition causes them economic injury. Pp. 152-153.

(b) The interest sought to be protected by petitioners is 
arguably within the zone of interests to be protected or regulated 
by the statute and petitioners are “aggrieved” persons under § 702 
of the Administrative Procedure Act. Pp. 153-156, 157.

2. Congress did not preclude judicial review of the Comp-
troller’s rulings as to the scope of activities statutorily available 
to national banks. Pp. 156-157.

406 F. 2d 837, reversed and remanded.

Bert M. Gross argued the cause for petitioners. With 
him on the brief were Milton R. Wessel and Felix M. 
Phillips.

Alan S. Rosenthal argued the cause for respondents. 
With him on the brief for respondent Camp were Solid-
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tor General Griswold, Assistant Attorney General 
Ruckelshaus, and Peter L. Strauss. Fallon Kelly filed 
a brief for respondent American National Bank & 
Trust Co.

Matthew P. Mitchell and Leland R. Selna, Jr., filed 
a brief for the Sierra Club as amicus curiae urging 
reversal.

Matthew Hale filed a brief for the American Bankers 
Association as amicus curiae urging affirmance.

Mr . Justice  Douglas  delivered the opinion of the 
Court.

Petitioners sell data processing services to businesses 
generally. In this suit they seek to challenge a ruling 
by respondent Comptroller of the Currency that, as an 
incident to their banking services, national banks, includ-
ing respondent American National Bank & Trust Com-
pany, may make data processing services available to 
other banks and to bank customers. The District Court 
dismissed the complaint for lack of standing of petitioners 
to bring the suit. 279 F. Supp. 675. The Court of 
Appeals affirmed. 406 F. 2d 837. The case is here on a 
petition for writ of certiorari which we granted. 395 
U. S. 976.

Generalizations about standing to sue are largely 
worthless as such. One generalization is, however, neces-
sary and that is that the question of standing in the 
federal courts is to be considered in the framework of 
Article III which restricts judicial power to “cases” and 
“controversies.” As we recently stated in Flast v. Cohen, 
392 U. S. 83, 101, “[I]n terms of Article III limita-
tions on federal court jurisdiction, the question of stand-
ing is related only to whether the dispute sought to be
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adjudicated will be presented in an adversary context 
and in a form historically viewed as capable of judicial 
resolution.” Flast was a taxpayer’s suit. The present 
is a competitor’s suit. And while the two have the same 
Article III starting point, they do not necessarily track 
one another.

The first question is whether the plaintiff alleges that 
the challenged action has caused him injury in fact, 
economic or otherwise. There can be no doubt but that 
petitioners have satisfied this test. The petitioners not 
only allege that competition by national banks in the 
business of providing data processing services might 
entail some future loss of profits for the petitioners, they 
also allege that respondent American National Bank & 
Trust Company was performing or preparing to perform 
such services for two customers for whom petitioner Data 
Systems, Inc., had previously agreed or negotiated to 
perform such services. The petitioners’ suit was brought 
not only against the American National Bank & Trust 
Company, but also against the Comptroller of the Cur-
rency. The Comptroller was alleged to have caused 
petitioners injury in fact by his 1966 ruling which stated:

"Incidental to its banking services, a national bank 
may make available its data processing equipment 
or perform data processing services on such equip-
ment for other banks and bank customers.” Comp-
troller’s Manual for National Banks fl 3500 (October 
15, 1966).

The Court of Appeals viewed the matter differently, 
stating:

"[A] plaintiff may challenge alleged illegal com-
petition when as complainant it pursues (1) a legal 
interest by reason of public charter or contract, . . .
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(2) a legal interest by reason of statutory protec-
tion, . . .or (3) a ‘public interest’ in which Congress 
has recognized the need for review of administrative 
action and plaintiff is significantly involved to have 
standing to represent the public . . . 406 F. 2d,
at 842-843?

Those tests were based on prior decisions of this Court, 
such as Tennessee Power Co. v. TV A, 306 U. S. 118, where 
private power companies sought to enjoin TVA from 
operating, claiming that the statutory plan under which 
it was created was unconstitutional. The Court denied 
the competitors’ standing, holding that they did not have 
that status “unless the right invaded is a legal right,— 
one of property, one arising out of contract, one pro-
tected against tortious invasion, or one founded on a 
statute which confers a privilege.” Id., at 137-138.

The “legal interest” test goes to the merits. The ques-
tion of standing is different. It concerns, apart from the 
“case” or “controversy” test, the question whether the 
interest sought to be protected by the complainant is 
arguably within the zone of interests to be protected or 
regulated by the statute or constitutional guarantee in 
question. Thus the Administrative Procedure Act grants 
standing to a person “aggrieved by agency action within 
the meaning of a relevant statute.” 5 U. S. C. § 702

1 The first two tests applied by the Court of Appeals required a 
showing of a “legal interest.” But the existence or non-existence 
of a ’'‘legal interest” is a matter quite distinct from the problem of 
standing. Barlow v. Collins, post, p. 159. The third test men-
tioned by the Court of Appeals, which rests on an explicit provision 
in a regulatory statute conferring standing and is commonly referred 
to in terms of allowing suits by “private attorneys general,” is inap-
plicable to the present case. See FCC v. Sanders Bros. Radio 
Station, 309 U. S. 470; Associated Industries v. Ickes, 134 F. 2d 
694, vacated on suggestion of mootness, 320 U. S. 707.
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(1964 ed., Supp. IV). That interest, at times, may reflect 
“aesthetic, conservational, and recreational” as well as 
economic values. Scenic. Hudson Preservation Conf. v. 
FPC, 354 F. 2d 608, 616; Office of Communication of 
United Church of Christ v. FCC, 123 U. S. App. D. C. 
328, 334-340, 359 F. 2d 994, 1000-1006. A person or 
a family may have a spiritual stake in First Amend-
ment values sufficient to give standing to raise issues 
concerning the Establishment Clause and the Free 
Exercise Clause. Abington School District v. Schempp, 
374 U. S. 203. We mention these noneconomic values 
to emphasize that standing may stem from them as well 
as from the economic injury on which petitioners rely 
here. Certainly he who is “likely to be financially” in-
jured, FCC v. Sanders Bros. Radio Station, 309 U. S. 470, 
477, may be a reliable private attorney general to litigate 
the issues of the public interest in the present case.

Apart from Article III jurisdictional questions, prob-
lems of standing, as resolved by this Court for its own 
governance, have involved a “rule of self-restraint.” Bar-
rows v. Jackson, 346 U. S. 249, 255. Congress can, of 
course, resolve the question one way or another, save 
as the requirements of Article III dictate otherwise. 
Muskrat v. United States, 219 U. S. 346.

Where statutes are concerned, the trend is toward 
enlargement of the class of people who may protest 
administrative action. The whole drive for enlarging 
the category of aggrieved “persons” is symptomatic of 
that trend. In a closely analogous case we held that an 
existing entrepreneur had standing to challenge the 
legality of the entrance of a newcomer into the business, 
because the established business was allegedly protected 
by a valid city ordinance that protected it from unlawful 
competition. Chicago n . Atchison, T. <& 8. F. R. Co.,
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357 U. S. 77, 83—84. In that tradition was Hardin v. 
Kentucky Utilities Co., 390 U. S. 1, which involved a 
section of the TVA Act designed primarily to protect, 
through area limitations, private utilities against TVA 
competition. We held that no explicit statutory provi-
sion was necessary to confer standing, since the private 
utility bringing suit was within the class of persons that 
the statutory provision was designed to protect.

It is argued that the Chicago case and the Hardin case 
are relevant here because of § 4 of the Bank Service 
Corporation Act of 1962, 76 Stat. 1132, 12 U. S. C. § 1864, 
which provides:

“No bank service corporation may engage in any 
activity other than the performance of bank services 
for banks.”

The Court of Appeals for the First Circuit held in 
Arnold Tours, Inc. v. Camp, 408 F. 2d 1147, 1153, 
that by reason of § 4 a data processing company has 
standing to contest the legality of a national bank per-
forming data processing services for other banks and bank 
customers:

“Section 4 had a broader purpose than regulating 
only the service corporations. It was also a response 
to the fears expressed by a few senators, that with-
out such a prohibition, the bill would have enabled 
‘banks to engage in a nonbanking activity,’ S. Rep. 
No. 2105, [87th Cong., 2d Sess., 7-12] (Supple-
mental views of Senators Proxmire, Douglas, and 
Neuberger), and thus constitute ‘a serious exception 
to the accepted public policy which strictly limits 
banks to banking.’ (Supplemental views of Sen-
ators Muskie and Clark). We think Congress has 
provided the sufficient statutory aid to standing even 
though the competition may not be the precise kind 
Congress legislated against.”
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We do not put the issue in those words, for they impli-
cate the merits. We do think, however, that § 4 arguably 
brings a competitor within the zone of interests protected 
by it.

That leaves the remaining question, whether judicial 
review of the Comptroller’s action has been precluded. 
We do not think it has been. There is great contrariety 
among administrative agencies created by Congress as 
respects “the extent to which, and the procedures by 
which, different measures of control afford judicial review 
of administrative action.” Stark v. Wickard, 321 U. S. 
288, 312 (Frankfurter, J., dissenting). The answer, 
of course, depends on the particular enactment under 
which review is sought. It turns on “the existence of 
courts and the intent of Congress as deduced from the 
statutes and precedents.” Id., at 308.

The Administrative Procedure Act provides that the 
provisions of the Act authorizing judicial review apply 
“except to the extent that—(1) statutes preclude judicial 
review; or (2) agency action is committed to agency dis-
cretion by law.” 5 U. S. C. § 701 (a) (1964 ed., Supp. 
IV).

In Shaughnessy n . Pedreiro, 349 U. S. 48, 51, we re-
ferred to “the generous review provisions” of that Act; 
and in that case as well as in others (see Rusk v. Cort, 
369 U. S. 367, 379-380) we have construed that Act not 
grudgingly but as serving a broadly remedial purpose.

We read § 701 (a) as sympathetic to the issue pre-
sented in this case. As stated in the House Report:

“The statutes of Congress are not merely advisory 
when they relate to administrative agencies, any 
more than in other cases. To preclude judicial re-
view under this bill a statute, if not specific in with-
holding such review, must upon its face give clear 
and convincing evidence of an intent to withhold it.
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The mere failure to provide specially by statute for 
judicial review is certainly no evidence of intent to 
withhold review.” H. R. Rep. No. 1980, 79th Cong., 
2d Sess., 41.

There is no presumption against judicial review and 
in favor of administrative absolutism (see Abbott Lab-
oratories v. Gardner, 387 U. S. 136, 140), unless that 
purpose is fairly discernible in the statutory scheme. Cf. 
Switchmen’s Union v. National Mediation Board, 320 
U. S. 297.

We find no evidence that Congress in either the Bank 
Service Corporation Act or the National Bank Act2 
sought to preclude judicial review of administrative 
rulings by the Comptroller as to the legitimate scope of 
activities available to national banks under those stat-
utes. Both Acts are clearly “relevant” statutes within 
the meaning of § 702. The Acts do not in terms pro-
tect a specified group. But their general policy is ap-
parent; and those whose interests are directly affected 
by a broad or narrow interpretation of the Acts are easily 
identifiable. It is clear that petitioners, as competitors 
of national banks which are engaging in data processing 
services, are within that class of “aggrieved” persons 
who, under § 702, are entitled to judicial review of 
“agency action.”

2 Petitioners allege that the Comptroller’s ruling violates the 
National Bank Act, Rev. Stat. § 5136, 12 U. S. C. § 24 Seventh, 
which provides that national banks have power to exercise “all such 
incidental powers as shall be necessary to carry on the business of 
banking.”

We intimate no view, under the decisions rendered today here and 
in Barlow v. Collins, supra, on the issue of standing involved in 
No. 835, National Association of Securities Dealers v. SEC, and 
No. 843, Investment Company Institute v. Camp, now pending on 
petitions for writs of certiorari.
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Whether anything in the Bank Service Corporation 
Act or the National Bank Act gives petitioners a “legal 
interest” that protects them against violations of those 
Acts, and whether the actions of respondents did in fact 
violate either of those Acts, are questions which go to 
the merits and remain to be decided below.

We hold that petitioners have standing to sue and 
that the case should be remanded for a hearing on the 
merits.

Reversed and remanded.

[For opinion of Mr . Justice  Brennan , see post, p. 
167.]
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BARLOW et  al . v. COLLINS, EXECUTIVE DIREC-
TOR, ALABAMA AGRICULTURAL STABILIZA-
TION AND CONSERVATION SERVICE, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT

No. 249. Argued November 19, 1969—Decided March 3, 1970

Petitioners, who are tenant farmers eligible for payments under the 
upland cotton program, enacted as part of the Food and Agri-
culture Act of 1965, challenge the validity of an amended regu-
lation issued by the Secretary of Agriculture in 1966. The pro-
gram incorporates § 8 (g) of the Soil Conservation and Domestic 
Allotment Act, thereby permitting participating farmers to assign 
payments only “as security for cash or advances to finance making 
a crop.” The 1966 amendment changed the definition of “making 
a crop” to permit assignments to secure “the payment of cash 
rent for land used.” Petitioners seek a declaratory judgment 
holding the amended regulation invalid and an injunction pro-
hibiting respondent federal officials from permitting assignments 
to petitioners’ landlord, claiming that he can now demand assign-
ments as a condition of leasing and that the tenants, who lack 
any other source of cash or credit, are reduced to obtaining all 
other necessities from the landlord at high prices and rates of 
interest. The District Court held that petitioners lacked standing 
to maintain the action and the Court of Appeals affirmed. Held:

1. Petitioners have standing to maintain this suit. Data Proc-
essing Service v. Camp, ante, p. 150. Pp. 164-167.

(a) Petitioners have the personal stake and interest that impart 
the concrete adverseness required by Article III of the Constitu-
tion. P. 164.

(b) Petitioners are clearly within the zone of interests protected 
by the Food and Agriculture Act, and they are persons “aggrieved 
by agency action within the meaning of a relevant statute,” as 
set forth in § 702 of the Administrative Procedure Act. Pp. 
164-165.

2. The statutory scheme evinces a congressional intent that 
there may be judicial review of the Secretary’s action. Pp. 
165-167.

District Court judgment and 398 F. 2d 398, vacated and remanded.
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Harold Edgar argued the cause for petitioners pro hac 
vice. With him on the briefs were Lee A. Albert and 
Jonathan Weiss.

Peter L. Strauss argued the cause for respondents. 
With him on the brief were Solicitor General Griswold, 
Assistant Attorney General Ruckelshaus, Alan S. Rosen-
thal, and Norman G. Knopj.

Mr . Justice  Douglas  delivered the opinion of the 
Court.

The question to be decided in this case is whether 
tenant farmers eligible for payments under the upland 
cotton program enacted as part of the Food and Agricul-
ture Act of 1965, 79 Stat. 1194, 7 U. S. C. § 1444 (d) 
(1964 ed., Supp. IV), have standing to challenge the 
validity of a certain amended regulation promulgated 
by the respondent Secretary of Agriculture in 1966.

The upland cotton program incorporates a 1938 
statute, § 8 (g) of the Soil Conservation and Domestic 
Allotment Act, as amended, 52 Stat. 35 and 205, 16 
U. S. C. § 590h (g), thereby permitting participants in the 
program to assign payments only “as security for cash or 
advances to finance making a crop.” 1 The regulation 

1 The Secretary of Agriculture is authorized by 7 U. S. C. 
§ 1444 (d) (5) (1964 ed., Supp. IV) to pay a farmer in advance 
of the growing season up to 50% of the estimated benefits due 
him. Section 1444 (d) (13) (1964 ed., Supp. IV) authorizes the 
farmer to assign such benefits subject to the limitations of § 8 (g) 
added by the 1938 Act, 16 U. S. C. § 590h (g). Section 8 (g) 
as enacted in 1938 and as it read in 1965 established an exception 
to the general prohibition against assignment of federal monies in the 
Anti-Assignment Act, 31 U. S. C. § 203. Section 8 (g) provided:

“A payment which may be made to a farmer under this section, 
may be assigned, without discount, by him in writing as security
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of the respondent Secretary of Agriculture in effect until 
1966 defined “making a crop” to exclude assignments 
to secure “the payment of the whole or any part of a 
cash . . . rent for a farm.” 20 Fed. Reg. 6512 (1955).* 2 
Following passage of the 1965 Act, however, and before 
any payments were made under it, the Secretary deleted 
the exclusion and amended the regulation expressly to 
define “making a crop” to include assignments to secure

for cash or advances to finance making a crop. Such assignment 
shall be signed by the fanner and witnessed by a member of the 
county or other local committee .... Such assignment shall in-
clude the statement that the assignment is not made to pay or 
secure any preexisting indebtedness. This provision shall not 
authorize any suit against or impose any liability upon the Sec-
retary ... if payment to the farmer is made without regard to the 
existence of any such assignment.” 52 Stat. 35 and 205, 16 U. S. C. 
§ 590h (g) (emphasis added).

Section 8 (g) was amended by 80 Stat. 1167 (1966) to permit 
assignments not only to finance “making a crop” but also to fund 
“handling or marketing an agricultural commodity, or performing 
a conservation practice.” 16 U. S. C. § 590h (g) (1964 ed., 
Supp. IV).

2 20 Fed. Reg. 6512 (1955) provided:
“Payment may be assigned to finance making a crop. A payment 

which may be made to a farmer . . . under section 8 of the Soil 
Conservation and Domestic Allotment Act, as amended, may be 
assigned only as security for cash or advances to finance making 
a crop for the current crop year. To finance making a crop means 
(a) to finance the planting, cultivating, or harvesting of a crop, 
including the purchase of equipment required therefor; (b) to 
provide food, clothing, and other necessities required by the assignor 
or persons dependent upon the assignor; or (c) to finance the 
carrying out of soil or water conservation practices. Nothing con-
tained herein shall be construed to authorize an assignment given 
to secure the payment of the whole or any part of the purchase 
price of a farm or the payment of the whole or any part of a cash 
or fixed commodity rent for a farm.”
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“the payment of cash rent for land used [for planting, 
cultivating, or harvesting].” 31 Fed. Reg. 2815 (1966).3

Petitioners, cash-rent tenant farmers suing on behalf 
of themselves and other farmers similarly situated, filed 
this action in the District Court for the Middle District 
of Alabama. They sought a declaratory judgment 
that the amended regulation is invalid and unauthor-
ized by statute, and an injunction prohibiting the re-
spondent federal officials from permitting assignments 
pursuant to the amended regulation.4 Their complaint 

3 32 Fed. Reg. 14921 (1967), 7 CFR §709.3 (1969) now provides: 
“Purposes for which a payment may be assigned.
“(a) A payment which may be made to a producer under any 

program to which this part is applicable may be assigned only as 
security for cash or advances to finance making a crop, handling or 
marketing an agricultural commodity, or performing a conservation 
practice, for the current crop year. No assignment may be made to 
secure or pay any preexisting indebtedness of any nature whatsoever.

“(b) To finance making a crop means (1) to finance the planting, 
cultivating, or harvesting of a crop, including the purchase of equip-
ment required therefor and the payment of cash rent for land used 
therefor, or (2) to provide food, clothing, and other necessities 
required by the producer or persons dependent upon him.

“(c) Nothing contained herein shall be construed to authorize 
an assignment given to secure the payment of the whole or any 
part of the purchase price of a farm or the payment of the whole 
or any part of a fixed commodity rent for a farm.”

4 The respondents, in addition to the Secretary of Agriculture, 
are the State Executive Director of the Agricultural Stabilization and 
Conservation Service in Alabama, and the administrator of that 
Service in the U. S. Department of Agriculture. The complaint also 
included counts against petitioners’ landlord alleging that he acted 
improperly to deprive them of their right to receive subsidy pay-
ments, and, further, that some of the petitioners had been illegally 
evicted because of their participation in litigation with respect to the 
cotton program, and, in the case of one petitioner, because of his 
candidacy for Alabama Agricultural Stabilization and Conservation 
Service county committeeman. The District Court denied the land-
lord’s motion to dismiss these counts and transferred them for trial 
to the Southern District of Alabama. That ruling is not before us.
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alleged that the petitioners are suffering irreparable in-
jury under the amended regulation because it provides 
their landlord “with the opportunity to demand that 
[they] and all those similarly situated assign the [up-
land cotton program] benefits in advance as a condition 
to obtaining a lease to work the land.” 5 As a result, 
the complaint stated, the tenants are required to ob-
tain financing of all their other farm needs—groceries, 
clothing, tools, and the like—from the landlord as well, 
since prior to harvesting the crop they lack cash and 
any source of credit other than the landlord. He, in 
turn, the complaint alleges, levies such high prices and 
rates of interest on these supplies that the tenants’ crop 
profits are consumed each year in debt payments. Peti-
tioners contend that they can attain a “modest meas-
ure of economic independence” if they are able to use 
their “advance subsidy payments . . . [to] form coopera-
tives to buy [supplies] at wholesale and reasonable prices 
in lieu of the excessive prices demanded by [the land-
lord] of . . . captive consumers with no funds to pur-
chase elsewhere.” Thus, petitioners allege that they 
suffer injury in fact from the operation of the amended 
regulation.

The District Court, in an unreported opinion, held 
that the petitioners “lack standing to maintain this action 
against these [respondent] governmental officials,” be-
cause the latter “have not taken any action which directly 
invades any legally protected interest of the plaintiffs.” 
The Court of Appeals for the Fifth Circuit affirmed, 
one judge dissenting. 398 F. 2d 398. It held that 
petitioners lacked standing not only because they alleged

5 The complaint stated that some of the petitioners “were denied 
the right to work the land” when they refused to execute assign-
ments to their landlord. The complaint also alleged that “[p]laintiffs 
have been tenant farmers on this land from eleven to sixty-one 
years . . . and [two of them] have been on this land all their lives.”
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no invasion of a legally protected interest but also be-
cause petitioners “have not shown us, nor have we found, 
any provision of the Food and Agriculture Act of 1965 
which either expressly or impliedly gives [petitioners] 
standing to challenge this administrative regulation or 
gives the Courts authority to review such administrative 
action.” Id., at 402. We granted certiorari. 395 U. S. 
958.

Our decision in Data Processing Service v. Camp, ante, 
p. 150, leads us to reverse here.

First, there is no doubt that in the context of this 
litigation the tenant farmers, petitioners here, have the 
personal stake and interest that impart the concrete 
adverseness required by Article III.

Second, the tenant farmers are clearly within the zone 
of interests protected by the Act.

Implicit in the statutory provisions and their legisla-
tive history is a congressional intent that the Secretary 
protect the interests of tenant farmers. Both of the 
relevant statutes expressly enjoin the Secretary to do so. 
The Food and Agriculture Act of 1965 states that 
“[t]he Secretary shall provide adequate safeguards to 
protect the interests of tenants . . . .” 79 Stat. 1196, 
7 U. S. C. § 1444 (d)(10) (1964 ed., Supp. IV).6 Title 7 
U. S. C. § 1444 (d)(13) (1964 ed., Supp. IV), as noted 
earlier, incorporates by reference § 8 (g), as amended, 52 
Stat. 35 and 205, 16 U. S. C. § 590h (g). Section 8 (b) 
of that Act, in turn, provides that “the Secretary shall, 
as far as practicable, protect the interests of ten-
ants . . . .” 52 Stat. 32, 16 U. S. C. § 590h (b). The 
legislative history of the “making a crop” provision, 
though sparse, similarly indicates a congressional intent 

6 In connection with the amended regulations, the Secretary issued 
under § 1444 (d) (10) various rules designed to ensure that tenants 
receive their fair share of the federal payments. 31 Fed. Reg. 4887- 
4888 ; 7 CFR §§ 722.817, 794.3.
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to benefit the tenants.7 They are persons “aggrieved by 
agency action within the meaning of a relevant statute” 
as those words are used in 5 U. S. C. § 702 (1964 ed., 
Supp. IV).

Third, judicial review of the Secretary’s action is not 
precluded. The Court of Appeals rested its holding on 
the view that no provision of the Food and Agriculture 
Act of 1965 “expressly or impliedly . . . gives the Courts 
authority to review such administrative action.” 398 F. 
2d, at 402. Whether agency action is reviewable often 
poses difficult questions of congressional intent; and the 
Court must decide if Congress has in express or implied 
terms precluded judicial review or committed the chal-
lenged action entirely to administrative discretion.

The Administrative Procedure Act, 5 U. S. C. § 701 (a) 
(1964 ed., Supp. IV), allows judicial review of agency 
action except where “(1) statutes preclude judicial re-
view; or (2) agency action is committed to agency dis-
cretion by law.” The amended regulation here under 
challenge was promulgated under 16 U. S. C. § 590d (3) 
which authorizes the Secretary to “prescribe such regula-
tions, as he may deem proper to carry out the provisions 
of this chapter.” Plainly this provision does not ex-
pressly preclude judicial review, nor does any other pro-
vision in either the 1938 or 1965 Act. Nor does the 
authority to promulgate such regulations “as he may

7 See the remarks of Representative Fulmer, 82 Cong. Rec. 844 
(1937), and of Senator Adams, id., at 1756. The fact that assign-
ments could be made at all indicated a congressional concern for the 
farmers’ welfare, in light of the general statutory prohibition on 
assignment of federal claims embodied in the Anti-Assignment Act, 
31 U. S. C. § 203. This concern was noted in a letter from the 
Secretary of Agriculture to the President of the Senate in January 
1952, in which the Secretary stated that § 8 (g) “was enacted for 
the purpose of creating additional credit to farmers to assist them 
in financing farming operations.” S. Rep. No. 1305, 82d Cong., 
2d Sess., 3.
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deem proper” in § 590d (3) constitute a commitment of 
the task of defining “making a crop” entirely to the dis-
cretionary judgment of the Executive Branch without 
the intervention of the courts. On the contrary, since 
the only or principal dispute relates to the meaning of the 
statutory term, the controversy must ultimately be re-
solved, not on the basis of matters within the special com-
petence of the Secretary, but by judicial application of 
canons of statutory construction. See Texas Gas Trans-
mission Corp. v. Shell Oil Co., 363 U. S. 263, 268- 
270. “The role of the courts should, in particular, be 
viewed hospitably where . . . the question sought to be 
reviewed does not significantly engage the agency’s 
expertise. ‘[W]here the only or principal dispute 
relates to the meaning of the statutory term’. . . [the 
controversy] presents issues on which courts, and not 
[administrators], are relatively more expert.” Hardin 
v. Kentucky Utilities Co., 390 U. S. 1, 14 (Harlan , J., 
dissenting). Therefore the permissive term “as he may 
deem proper,” by itself, is not to be read as a congressional 
command which precludes a judicial determination of the 
correct application of the governing canons.

The question then becomes whether nonreviewability 
can fairly be inferred. As we said in Data Processing 
Service, preclusion of judicial review of administrative 
action adjudicating private rights is not lightly to be 
inferred. See Leedom v. Kyne, 358 U. S. 184; Harmon 
v. Brucker, 355 U. S. 579; Stark n . Wickard, 321 
U. S. 288; American School of Magnetic Healing n . 
McAnnulty, 187 U. S. 94. Indeed, judicial review of 
such administrative action is the rule, and nonreview-
ability an exception which must be demonstrated. In 
Abbott Laboratories v. Gardner, 387 U. S. 136, 140, we 
held that “judicial review of a final agency action by an 
aggrieved person will not be cut off unless there is per-
suasive reason to believe that such was the purpose of 
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Congress.” A clear command of the statute will pre-
clude review; and such a command of the statute may 
be inferred from its purpose. Switchmen’s Union v. Na-
tional Mediation Board, 320 U. S. 297. It is, however, 
“only upon a showing of 'clear and convincing evidence’ 
of a contrary legislative intent” that the courts should re-
strict access to judicial review. Abbott Laboratories v. 
Gardner, supra, at 141. The right of judicial review is 
ordinarily inferred where congressional intent to protect 
the interests of the class of which the plaintiff is a mem-
ber can be found; in such cases, unless members of the 
protected class may have judicial review the statutory 
objectives might not be realized. See the Chicago Junc-
tion Case, 264 U. S. 258; Hardin v. Kentucky Utilities, 
supra.

We hold that the statutory scheme at issue here is to 
be read as evincing a congressional intent that petitioners 
may have judicial review of the Secretary’s action.

The judgments of the Court of Appeals and of the 
District Court are vacated and the case is remanded to 
the District Court for a hearing on the merits.

It is so ordered.

Mr . Justi ce  Brennan , with whom Mr . Justic e  
White  joins, concurring in the result and dissenting.*

I concur in the result in both cases but dissent from 
the Court’s treatment of the question of standing to 
challenge agency action.

The Court’s approach to standing, set out in Data 
Processing, has two steps: (1) since “the framework of 
Article III . . . restricts judicial power to 'cases’ and 
'controversies,’ ” the first step is to determine “whether

*[This opinion applies also to No. 85, Association of Data Proc-
essing Service Organizations, Inc., et al. v. Camp, Comptroller of 
the Currency, et al., ante, p. 150.]
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the plaintiff alleges that the challenged action has caused 
him injury in fact”; (2) if injury in fact is alleged, the 
relevant statute or constitutional provision is then ex-
amined to determine “whether the interest sought to be 
protected by the complainant is arguably within the zone 
of interests to be protected or regulated by the statute 
or constitutional guarantee in question.”

My view is that the inquiry in the Court’s first step 
is the only one that need be made to determine stand-
ing. I had thought we discarded the notion of any 
additional requirement when we discussed standing 
solely in terms of its constitutional content in Flast v. 
Cohen, 392 U. S. 83 (1968). By requiring a second, 
nonconstitutional step, the Court comes very close to 
perpetuating the discredited requirement that condi-
tioned standing on a showing by the plaintiff that the 
challenged governmental action invaded one of his 
legally protected interests.1 Barlow is a typical illustra-
tion of the harm that resulted from that requirement. 
The only substantial issue in that case goes to the merits: 
does the statutory language “making a crop” create a 
legally protected interest for tenant farmers in the form 
of a prohibition against the assignment of their federal 
benefits to secure cash rent? By confusing the merits 
with the plaintiffs’ standing to challenge the Secretary’s 
action, both the District Court and the Court of Appeals 
denied the farmers the focused and careful decision on 
the merits to which they are clearly entitled. Although

1 Cf. the language in Associated Industries v. Ickes, 134 F. 2d 
694, 700 (C. A. 2d Cir. 1943): “In a suit in a federal court by a 
citizen against a government officer, complaining of alleged past . . . 
unlawful conduct by the defendant, there is no justiciable 'con-
troversy’ . . . unless the citizen shows that such conduct ... in-
vades ... a private substantive legally protected interest of the 
plaintiff citizen; such invaded interest must be either of a 'recog-
nized’ character, at 'common law’ or a substantive private legally 
protected interest created by statute [or Constitution].”
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this Court properly reverses the Court of Appeals on 
that account, it encourages more Barlow decisions by 
engrafting its wholly unnecessary and inappropriate 
second step upon the constitutional requirement for 
standing.

Before the plaintiff is allowed to argue the merits, it is 
true that a canvass of relevant statutory materials must 
be made in cases challenging agency action. But the 
canvass is made, not to determine standing, but to deter-
mine an aspect of reviewability, that is, whether Congress 
meant to deny or to allow judicial review of the agency 
action at the instance of the plaintiff.2 The Court in 
the present cases examines the statutory materials for 
just this purpose but only after making the same exam-
ination during the second step of its standing inquiry. 
Thus in Data Processing the Court determines that the 
petitioners have standing because they alleged injury in 
fact and because “§ 4 [of the Bank Service Corporation 
Act of 1962] arguably brings a competitor within the 
zone of interests protected by it.” The Court then 
determines that the Comptroller’s action is reviewable 
at the instance of the plaintiffs because “[b]oth [the 
Bank Service Corporation Act and the National Bank 
Act] are clearly ‘relevant’ statutes within the meaning 
of [the Administrative Procedure Act, 5 U. S. C. § 702 
(1964 ed., Supp. IV)]. The Acts do not in terms pro-
tect a specified group. But their general policy is ap-
parent ; and those whose interests are directly affected by 
a broad or narrow interpretation of the Acts are easily

2 Reviewability has often been treated as if it involved a single 
issue: whether agency action is conclusive and beyond judicial 
challenge by anyone. In reality, however, reviewability is equally 
concerned with a second issue: whether the particular plaintiff then 
requesting review may have it. See the Administrative Procedure 
Act, 5 U. S. C. §§701 (a) and 702 (1964 ed., Supp. IV). Both 
questions directly concern the extent to which persons harmed by 
agency action may challenge its legality.
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identifiable. It is clear that petitioners, as competitors 
of national banks that are engaging in data processing 
services, are within that class of ‘aggrieved’ persons who, 
under § 702, are entitled to judicial review of ‘agency 
action.’ ” Again in Barlow, the plaintiff tenant farmers 
are found to have standing because they alleged injury in 
fact and because “tenant farmers are . . . within the 
zone of interests protected by the Act.” Examination 
of the same statutory materials subsequently leads the 
Court to the conclusion that the tenant farmers are en-
titled to judicial review of the Secretary’s action because 
“the statutory scheme ... is to be read as evincing a 
congressional intent that petitioners may have judicial 
review of the Secretary’s action.”

I submit that in making such examination of statutory 
materials an element in the determination of standing, 
the Court not only performs a useless and unnecessary 
exercise but also encourages badly reasoned decisions, 
which may well deny justice in this complex field. 
When agency action is challenged, standing, reviewabil-
ity, and the merits pose discrete, and often complicated, 
issues which can best be resolved by recognizing and 
treating them as such.

I

Standing

Although Flast v. Cohen was not a case challenging 
agency action, its determination of the basis for stand-
ing should resolve that question for all cases. We 
there confirmed what we said in Baker v. Carr, 369 
U. S. 186, 204 (1962), that the “gist of the question of 
standing” is whether the party seeking relief has “alleged 
such a personal stake in the outcome of the controversy 
as to assure that concrete adverseness which sharpens 
the presentation of issues upon which the court so 
largely depends for illumination of difficult . . . ques-
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tions.” “In other words,” we said in Flast, “when stand-
ing is placed in issue in a case, the question is whether 
the person whose standing is challenged is a proper party 
to request an adjudication of a particular issue” and not 
whether the controversy is otherwise justiciable,3 or 
whether, on the merits, the plaintiff has a legally pro-
tected interest that the defendant’s action invaded. 
392 U. S., at 99-100. The objectives of the Article III 
standing requirement are simple: the avoidance of any 
use of a “federal court as a forum [for the airing of] gen-
eralized grievances about the conduct of government,” 
and the creation of a judicial context in which “the ques-
tions will be framed with the necessary specificity, . . . 
the issues . . . contested with the necessary adverseness 
and . . . the litigation . . . pursued with the necessary 
vigor to assure that the . . . challenge will be made in 
a form traditionally thought to be capable of judicial 
resolution.” Id., at 106. Thus, as we held in Flast,

3 Other elements of justiciability are, for instance, ripeness, e. g., 
Poe v. Ullman, 367 U. S. 497 (1961), mootness, e. g., United States n . 
W. T. Grant Co., 345 U. S. 629 (1953), and the policy against 
friendly or collusive suits, e. g., Chicago & Grand Trunk R. Co. v. 
Wellman, 143 U. S. 339 (1892); United States v. Johnson, 319 U. S. 
302 (1943). “Justiciability” is also the term of art used to refer to 
the constitutional necessity that courts not deal with certain issues 
lest they “intrude into areas committed to the other branches of gov-
ernment.” Flast, supra, at 95. The political-question doctrine has 
its analogue in the sphere of administrative law in the concept of 
nonreviewability. See, e. g., Chicago & Southern Air Lines, Inc. n . 
Waterman Steamship Corp., 333 U. S. 103 (1948); Schilling v. 
Rogers, 363 U. S. 666 (1960). And, of course, federal courts may 
not decide questions over which they lack jurisdiction, e. g., Brown 
Shoe Co. v. United States, 370 U. S. 294, 305 (1962); American 
Fire & Casualty Co. v. Finn, 341 U. S. 6, 17-18 (1951). Thus, on 
many grounds other than an absence of standing, a court may 
dismiss a lawsuit without proceeding to the merits to determine 
whether the plaintiff presents a claim upon which relief may be 
granted, and, if so, whether he has borne his burden of proof.
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“the question of standing is related only to whether the 
dispute sought to be adjudicated will be presented in an 
adversary context and in a form historically viewed as 
capable of judicial resolution.” Id., at 101.4 See also 
Chicago v. Atchison, T. Ac. S. F. R. Co., 357 U. S. 77, 
83-84 (1958).

In light of Flast, standing exists when the plaintiff 
alleges, as the plaintiffs in each of these cases alleged, 
that the challenged action has caused him injury in fact, 
economic or otherwise.5 He thus shows that he has the 
requisite “personal stake in the outcome” of his suit. 
Baker v. Carr, supra, at 204. We may reasonably expect 
that a person so harmed will, as best he can, frame the 
relevant questions with specificity, contest the issues with 
the necessary adverseness, and pursue the litigation vig-

4 It is true, of course, that in certain types of litigation parties 
may properly request judicial resolution of issues not “presented in 
an adversary context.” See Davis, Standing: Taxpayers and Others, 
35 U. Chi. L. Rev. 601, 607 (1968). But in most instances, among 
them private challenges to agency action, the plaintiff must establish 
his adverseness to obtain standing.

5 Thus, for purposes of standing, it is sufficient that a plaintiff 
allege damnum absque injuria, that is, he has only to allege that he 
has suffered harm as a result of the defendant’s action. Injury in 
fact has generally been economic in nature, but it need not be. 
See, e. g., Scenic Hudson Preservation Conf. v. FPC, 354 F. 2d 608 
(C. A. 2d Cir. 1965); Office of Communication of United Church of 
Christ v. FCC, 123 U. S. App. D. C. 328, 359 F. 2d 994 (1966). The 
more “distinctive or discriminating” the harm alleged and the more 
clearly it is linked to the defendant’s action, the more easily a 
plaintiff may meet the constitutional test. See L. Jaffe, Judicial Con-
trol of Administrative Action 501 (1965). The plaintiffs in the 
present cases alleged distinctive and discriminating harm, obvi-
ously linked to the agency action. Thus, I do not consider what 
must be alleged to satisfy the standing requirement by parties who 
have sustained no special harm themselves but sue rather as tax-
payers or citizens to vindicate the interests of the general public.
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orously.6 Recognition of his standing to litigate is then 
consistent with the Constitution, and no further inquiry 
is pertinent to its existence.

II

Reviewabili ty

When the legality of administrative action is at issue, 
standing alone will not entitle the plaintiff to a decision 
on the merits. Pertinent statutory language, legislative 
history, and public policy considerations must be ex-
amined to determine whether Congress precluded all 
judicial review, and, if not, whether Congress neverthe-
less foreclosed review to the class to which the plain-
tiff belongs. Under the Administrative Procedure Act 
(APA), “statutes [may] preclude judicial review” or 
“agency action [may be] committed to agency discretion 
by law.” 5 U. S. C. § 701 (a) (1964 ed, Supp. IV). In 
either case, the plaintiff is out of court, not because he had 
no standing to enter, but because Congress has stripped

6 Past decisions of this Court indicate I that a person who has 
suffered injury in fact meets the relevant Article III requirement. 
See, for example, FCC v. Sanders Bros. Radio Station, 309 U. S. 470, 
476-477 (1940); Scripps-Howard Radio, Inc. v. FCC, 316 U. S. 4 
(1942). In these decisions the Court permitted parties economi-
cally harmed by administrative action to challenge it although no 
legal interest of the parties was found to have been invaded by the 
action. The Court stated in Scripps-Howard Radio, supra, at 14, 
that “[t]he Communications Act of 1934 did not create new private 
rights. The purpose of the Act was to protect the public interest 
in communications. By § 402 (b)(2) Congress gave the right of 
appeal to persons ‘aggrieved or whose interests are adversely affected’ 
by Commission action.” Accordingly, since Congress cannot expand 
the Article III jurisdiction of federal courts, Muskrat v. United 
States, 219 U. S. 346 (1911), it follows that injury in fact renders 
a party adverse under the Constitution. Cf. K. Davis, 3 Adminis- 
trative Law Treatise §22.02, at 211 (1958); Jaffe, supra, n. 5, at 
336.
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the judiciary of authority to review agency action. Re-
view may be totally foreclosed, as in Schilling v. Rogers, 
363 U. S. 666 (1960), or, if permitted, it may nonetheless 
be denied to the plaintiff’s class. But the governing prin-
ciple laid down in Abbott Laboratories v. Gardner, 387 
U. S. 136, 140 (1967), is that “judicial review of a final 
agency action by an aggrieved person will not be cut off 
unless there is persuasive reason to believe that such was 
the purpose of Congress.”

The APA provides that “[a] person suffering legal 
wrong because of agency action, or adversely affected 
or aggrieved by agency action within the meaning of 
a relevant statute, is entitled to judicial review thereof.” 
5 U. S. C. § 702 (1964 ed., Supp. IV). Congressional 
intent that a particular plaintiff have review may be 
found either in express statutory language granting it to 
the plaintiff’s class,7 or, in the absence of such express 
language, in statutory indicia from which a right to re-
view may be inferred.8 Where, as in the instant cases, 
there is no express grant of review, reviewability has 
ordinarily been inferred from evidence that Congress 
intended the plaintiff’s class to be a beneficiary of the 
statute under which the plaintiff raises his claim. See, 
for example, the Chicago Junction Case, 264 U. S. 258 
(1924); Hardin v. Kentucky Utilities Co., 390 U. S. 1

7 See, e. g., the Securities Act of 1933, which provides that “[a]ny 
person aggrieved by an order of the Commission may obtain a re-
view,” 15 U. S. C. § 77i (a), and the Federal Power Act, which grants 
review to “[a]ny party to a proceeding under this chapter aggrieved 
by an order issued by the Commission in such proceeding . . . 
16 U. S. C. §825/ (b).

8 Section 702 also provides that “[a] person suffering legal wrong 
because of agency action ... is entitled to judicial review thereof.” 
Though a person suffering such wrong is clearly entitled to review, 
he need not show the existence of a legally protected interest to 
establish either his standing or his right to review. The existence 
of that interest is a question of the merits.
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(1968); Norwalk CORE v. Norwalk Redevelopment 
Agency, 395 F. 2d 920 (C. A. 2d Cir. 1968). In light of 
Abbott Laboratories, slight indicia that the plaintiff’s 
class is a beneficiary will suffice to support the inference.9

Ill

The  Merits

If it is determined that a plaintiff who alleged injury 
in fact is entitled to judicial review, inquiry proceeds 
to the merits—to whether the specific legal interest 
claimed by the plaintiff is protected by the statute and 
to whether the protested agency action invaded that 
interest.10 It is true, of course, that matters relevant 
to the merits will already have been touched tangen-
tially in the determination of standing and, in some 
cases, in the determination of reviewability. The aspect 
of the merits touched in establishing standing is the 
identification of injury in fact, the existence of which 
the plaintiff must prove. The merits are also touched 
in establishing reviewability in cases where the plain-
tiff’s right to review must be inferred from evidence 
that his class is a statutory beneficiary. The same 
statutory indicia that afford the plaintiff a right to 
review also bear on the merits, because they provide 
evidence that the statute protects his class, and thus that 
he is entitled to relief if he can show that the challenged 
agency action violated the statute. Evidence that the 
plaintiff’s class is a statutory beneficiary, however, need 
not be as strong for the purpose of obtaining review as

9 This is particularly the case when the plaintiff is the only party 
likely to challenge the action. Refusal to allow him review would, 
in effect, commit the action wholly to agency discretion, thus risking 
frustration of the statutory objectives.

10 If the alleged legal interest is clearly frivolous, or proof to 
substantiate the alleged injury in fact is wholly lacking, the 
plaintiff can be hastened from court by summary judgment.
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for the purpose of establishing the plaintiff’s claim on 
the merits. Under Abbott Laboratories, slight benefi-
ciary indicia will suffice to establish his right to have 
review and thus to reach the merits.

IV
To reiterate, in my view alleged injury in fact, re-

viewability, and the merits pose questions that are 
largely distinct from one another, each governed by its 
own considerations. To fail to isolate and treat each 
inquiry independently of the other two, so far as pos-
sible, is to risk obscuring what is at issue in a given case, 
and thus to risk uninformed, poorly reasoned decisions 
that may result in injustice. Too often these various 
questions have been merged into one confused inquiry, 
lumped under the general rubric of “standing.” The 
books are full of opinions that dismiss a plaintiff for 
lack of “standing” when dismissal, if proper at all, actu-
ally rested either upon the plaintiff’s failure to prove on 
the merits the existence of the legally protected interest 
that he claimed,11 or on his failure to prove that the 
challenged agency action was reviewable at his instance.11 12

The risk of ambiguity and injustice can be minimized 
by cleanly severing, so far as possible, the inquiries into 
reviewability and the merits from the determination of 
standing. Today’s decisions, however, will only com-
pound present confusion and breed even more litigation 
over standing. In the first place, the Court’s formula-

11E. g., Tennessee Power Co. v. TV A, 306 U. S. 118 (1939); 
Association of Data Processing Service Organizations, Inc. v. Camp, 
406 F. 2d 837, 843 (C. A. 8th Cir. 1969); Barlow v. Collins, 398 F. 
2d 398, 401 (C. A. 5th Cir. 1968).

12 E. g., Association of Data Processing Service Organizations, 
Inc. v. Camp, supra, at 843; Barlow v. Collins, supra, at 401- 
402; Harrison-Halsted Community Group, Inc. v. Housing & Home 
Finance Agency, 310 F. 2d 99 (C. A. 7th Cir. 1962).
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tion of its nonconstitutional element of standing is ob-
scure. What precisely must a plaintiff do to establish 
that “the interest sought to be protected ... is arguably 
within the zone of interests to be protected or regulated 
by the statute”? How specific an “interest” must he 
advance? Will a broad, general claim, such as competi-
tive interest, suffice, or must he identify a specific legally 
protected interest? When, too, is his interest “arguably” 
within the appropriate “zone”? Does a mere allegation 
that it falls there suffice? If more than an allegation 
is required, is the plaintiff required to argue the merits? 
And what is the distinction between a “protected” and 
a “regulated” interest? Is it possible that a plaintiff 
may challenge agency action under a statute that un-
questionably regulates the interest at stake, but that 
expressly excludes the plaintiff’s class from among the 
statutory beneficiaries?

In the second place, though the Court insists that its 
nonconstitutional standing inquiry does not involve a 
determination of the merits, I have grave misgivings 
on this score. The formulation of the inquiry most cer-
tainly bears a disquieting similarity to the erroneous 
notion that a plaintiff has no standing unless he can 
establish the existence of a legally protected interest. 
Finally, assuming that the inquiry does not, in fact, 
focus on the merits, then surely it serves only to deter-
mine whether the challenged agency action is reviewable 
at the instance of the plaintiff in cases where there 
is no express statutory grant of review to members of 
his class.13 And, if this is so, it has no place in the 
determination of standing. In terms of treating related 
questions with one another, this inquiry is best made

13 In cases involving statutes that do expressly grant the plain-
tiff a right to review, there would be no need for the Court’s second 
standing inquiry—unless it serves to provide a preview of the 
merits.
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in the reviewability context. The Constitution requires 
for standing only that the plaintiff allege that actual 
harm resulted to him from the agency action. Investiga-
tion to determine whether the constitutional require-
ment has been met has nothing in common with the 
inquiry into statutory language, legislative history, and 
public policy that must be made to ascertain whether 
Congress has precluded or limited judicial review.14 
More fundamentally, an approach that treats sep-
arately the distinct issues of standing, reviewability, and 
the merits, and decides each on the basis of its own 
criteria, assures that these often complex questions will 
be squarely faced, thus contributing to better reasoned 
decisions and to greater confidence that justice has in 
fact been done. The Court’s approach does too little 
to guard against the possibility that judges will use 
standing to slam the courthouse door against plaintiffs 
who are entitled to full consideration of their claims on 
the merits. The Court’s approach must trouble all con-
cerned with the function of the judicial process in today’s 
world. As my Brother Douglas  has said: “The judici-
ary is an indispensable part of the operation of our 
federal system. With the growing complexities of gov-
ernment it is often the one and only place where effec-
tive relief can be obtained. . . . [W]here wrongs to 
individuals are done ... it is abdication for courts to 
close their doors.” Flast v. Cohen, supra, at 111 (con-
curring opinion).

141 would apply my view that all examination of statutory 
language and congressional intent, as they bear on the right of the 
plaintiff to challenge agency action, should be made only in the 
reviewability context even if the pertinent statutory material speaks 
of “standing” or “statutory aid to standing.” Statutory materials, 
of course, would be properly consulted in the determination of stand-
ing if they purport to define what constitutes injury in fact.
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Respondents owned commercial fishing boats, the fishing being done 
through oral contractual arrangements with boat captains who 
staffed and provisioned the boats and managed their day-to-day 
operation. The captains, without an earnings guarantee if they 
failed to catch fish, agreed to make fishing trips for the season 
and to return the catches to plants designated by respondents. 
The plants paid respondents according to the volume of the 
catch and respondents paid the captains and crews on the same 
basis according to previously negotiated terms. Respondents filed 
tax returns as employers under the Federal Insurance Contribu-
tions Act (FICA) and the Federal Unemployment Tax Act 
(FUTA), and paid the employer’s share of the taxes due on the 
earnings of the captains and crews. Those statutes define “em-
ployee” as any individual who has employee status under “the 
usual common law rules” applicable to a determination of the 
master-servant relationship. Respondents, after making refund 
claims, sued for refunds in the District Court, which determined 
that the captains and crews were not respondents’ employees 
under those statutes, holding that the statutes’ prescription of 
“common law rules” barred application of maritime standards. 
The Court of Appeals affirmed. Held: The status of the captains 
and crews under the FICA and FUTA must, in this instance, be 
determined under the standards of maritime law, which is the 
common law of seafaring men. Pp. 182-194.

402 F. 2d 956, reversed and remanded.

Solicitor General Griswold argued the cause for the 
United States. With him on the briefs were Assistant 
Attorney General Walters, Harris Weinstein, Matthew J. 
Zinn, Louis M. Kauder, and Robert I. Waxman.

Joseph J. Lyman argued the cause and filed a brief 
for respondents.
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Mr . Justice  Harlan  delivered the opinion of the 
Court.

The respondents in this case, which was consolidated 
below, own boats that are used in commercial fishing 
in the Atlantic Ocean and the Gulf of Mexico. Their 
fishing is carried out through contractual arrangements, 
shaped by established custom, with boat captains, who 
man the boats and manage their day-to-day operation. 
The question before the Court is whether the captains 
and crewmen of the boats are the “employees” of the 
respondents within the provisions of the Federal Insur-
ance Contributions Act (FICA) 1 and the Federal Unem-
ployment Tax Act (FUTA),* 2 which impose taxes on 
employers to finance government benefits for employees.

I

During the taxable periods involved here,3 the re-
spondents’ vessels were engaged in fishing for menhaden, 
a nonedible fish that is processed and used for various 
industrial purposes. The owner of each vessel equipped 
the vessel and secured the services of an experienced 
fisherman to be captain. The captain then assembled 
a crew. The captain customarily served on the same 
vessel for a full season, and occasionally for several con-
secutive seasons, although the oral arrangements between 
owners and captains permitted either to terminate the 
relationship at the end of any fishing trip. The fishing 
trips lasted from one to several days.

x26 U. S. C. §3101 et seq.
2 26 U. S. C. § 3301 et seq.
3 The District Court found that the periods were, for different 

respondents, January 1, 1956, through December 31, 1956, and 
July 1, 1957, through December 1, 1958.
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The vessels were operated from docking facilities 
owned by fish-processing plants, and discharged their 
catch at these plants upon the completion of each trip. 
The plants paid respondents for the fish according to 
the volume of the catch, and respondents paid the cap-
tains and crews on the same basis, following terms that 
had been negotiated in advance. Neither captains nor 
crews were guaranteed any earnings if they failed to 
catch fish. While respondents determined the plant to 
which the vessels would report and generally where and 
when the fishing would take place, the captains man-
aged the details of the operation of the boats and the 
manner of fishing.

Respondents filed tax returns as employers under the 
FICA and the FUTA, and paid the employer’s share of 
the taxes due on the earnings of the captains and crews. 
After making the appropriate claims for refunds, they 
sued for refunds in the District Court for the Eastern 
District of Louisiana. The District Court, sitting with-
out a jury, determined after trial that the captains and 
crews were not respondents’ employees for the purposes 
of these tax statutes. The trial court noted that both 
the FICA and the FUTA define “employee” as any indi-
vidual who has employee status under “the usual com-
mon law rules” applicable to a determination of the 
master-servant relationship. It found “without merit” 
the Government’s contention “that the common-law 
governing the relationship of the taxpayer and the fish-
ermen in pursuing fishing ventures in the Gulf of Mexico 
and the Atlantic Ocean is the general maritime law.” 
271 F. Supp. 249, 257 (1967). The court found further 
that the degree of control exercised by respondents over 
these fishing activities was not sufficient, under the 
common-law standards governing land-based occupa-
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tions, to create the relationship of employer and employee 
between respondents and the captains and crews. Re-
spondents were thus held entitled to their refunds.

On appeal, the Court of Appeals for the Fifth Circuit 
affirmed. It reviewed the facts and observed that “it is 
clear that under maritime law the captain is the agent 
of the owner . . . and the crew hands are employees,” 
and that “[i]f we were free to apply maritime law as a 
test of the employer-employee relationship, we would 
reverse the decision of the district court.” 402 F. 2d 
956, 959 (1968).4 However, the Court of Appeals agreed 
with the District Court that the statutes’ prescription 
of “common law rules” barred application of maritime 
standards.

This conclusion conflicts with the approach of the 
Court of Claims in Cape Shore Fish Co. v. United States, 
165 Ct. Cl. 630, 330 F. 2d 961 (1964). In that decision 
the court found scallop fishermen, operating under ar-
rangements similar to those here, to be employees of the 
shipowner for the purposes of these statutes. It reached 
this conclusion by applying to the facts the standards of 
maritime law. We granted certiorari in this case, 394 
U. S. 996 (1969), to resolve this conflict, and to clarify 
the application to maritime workers of these important 
federal statutes.

II
The parties agree that both the FICA and the FUTA 

impose taxes on employers measured by the compensa-
tion paid to employees, and that in terms of this case 
the two statutes define “employee” identically. In the 
FICA “employee” is defined to include “any individual

4 We are not called upon to, and do not, intimate any view on 
the correctness of the Court of Appeals’ statement on this score.
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who, under the usual common law rules applicable in de-
termining the employer-employee relationship, has the 
status of an employee,” and the language of the FUTA 
is to the same effect.5 These definitions were not in-
cluded in the original Social Security Act as it was 
adopted in 1935, which defined “employee” merely by 
specifying that it “includes an officer of a corporation,” 6 
but were added by amendment in 1948. We must con-
sider the events that prompted the amendment.

In 1935 the draftsmen of the Social Security Act ap-
parently thought it unnecessary to elucidate the meaning 
of “employee” because they assumed that the term, as 
it was applied to varying factual situations, would be 
given the “usual” meaning it bore at common law. See 
S. Rep. No. 1255, 80th Cong., 2d Sess., 3-4 (1948). 
However, over the years of applying the Act to a myriad 
of work relationships, the lower federal courts developed

5 The definitions provide:
“For purposes of [the FICA], the term ‘employee’ means— 

(1) any officer of a corporation; or (2) any individual who, under 
the usual common law rules applicable in determining the employer-
employee relationship, has the status of an employee; or (3) [any 
member of several specific occupations, not including fishing, when 
certain conditions are satisfied].” 26 U. S. C. §3121 (d).

“For purposes of [the FUTA], the term 'employee’ includes an 
officer of a corporation, but such term does not include—(1) any 
individual who, under the usual common law rules applicable in 
determining the employer-employee relationship, has the status of 
an independent contractor, or (2) any individual (except an officer 
of a corporation) who is not an employee under such common law 
rules.” 26 U. S. C. §3306 (i).

6 Social Security Act §1101 (a)(6), 49 Stat. 647. The language 
of §1101 (a)(6) was carried over to §§ 1426 (c) and 1607 (h) 
of the Internal Revenue Code of 1939, the predecessors of present 
§§ 3121 (d) and 3306 (i) of Title 26, respectively. See 53 Stat. 
178, 188.
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somewhat varying approaches, certain courts relying 
more heavily on common-law precedents and others 
attempting to discern a special meaning for the term 
from the purposes of the legislation.7 In addition, the 
courts tended to look to local precedents to determine 
the common-law standards, producing different results 
for similar factual situations in various parts of the 
country.8 This divergence of views led this Court, in 
1947, to render two decisions in an attempt to clarify 
the governing standards. United States v. Silk, 331 U. S. 
704; Bartels v. Birmingham, 332 U. S. 126.

In Silk, the Court upheld the lower courts’ determina-
tion that certain truck drivers were, under the circum-
stances, independent contractors rather than employees, 
but it upset a similar ruling with respect to a group of 
men who unloaded coal from railroad cars. In Bartels 
the Court, reversing the Court of Appeals, held that the 
members of certain dance bands were not employees of 
the owners of the dance halls at which they were en-
gaged, despite contractual provisions characterizing them 
as employees. While the Court’s opinions in these cases 
stressed many of the factors that had been important in 
common-law determinations of employee status, they also 
contained language that could be read to detach the ques-

7 Compare, e. g., Jones v. Goodson, 121 F. 2d 176 (C. A. 10th Cir. 
1941); Radio City Music Hall Corp. n . United States, 135 F. 2d 
715 (C. A. 2d Cir. 1943); United States v. Mutual Trucking Co., 
141 F. 2d 655 (C. A. 6th Cir. 1944); McGowan v. Lazeroff, 148 F. 
2d 512 (C. A. 2d Cir. 1945); United States v. Wholesale Oil Co., 
154 F. 2d 745 (C. A. 10th Cir. 1946), with United States v. 
Vogue, Inc., 145 F. 2d 609 (C. A. 4th Cir. 1944); United States v. 
Aberdeen Aerie, 148 F. 2d 655 (C. A. 9th Cir. 1945); Grace n . 
Magruder, 80 U. S. App. D. C. 53, 148 F. 2d 679 (1945).

8 See S. Rep. No. 1255, supra, at 6.
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tion of statutory coverage from the common-law tests.9 
The Court stated, in Bartels, that “in the application of 
social legislation employees are those who as a matter of 
economic reality are dependent upon the business to 
which they render service.” 332 U. S., at 130.

Acting upon this language, the executive agencies set 
about replacing their original regulation, which had de-
fined the employment relation in terms of the incidents 
of employment at common law,10 11 with a new regulation 
that would embody the test of “economic reality.”11 
However, the proposed new regulation never took effect.

9 In Silk, the Court said:
“As the federal social security legislation is an attack on recognized 
evils in our national economy, a constricted interpretation of the 
phrasing by the courts would not comport with its purpose. . . .

. When [the problem of differentiating between employee and 
independent contractor] arose in the administration of the National 
Labor Relations Act, we pointed out that the legal standards to 
fix responsibility for acts of servants, employees or agents had not 
been reduced to such certainty that it could be said there was 
'some simple, uniform and easily applicable test.’ The word 'em-
ployee,’ we said, was not there used as a word of art, and its 
content in its context was a federal problem to be construed ‘in 
the light of the mischief to be corrected and the end to be attained.’ 
We concluded that, since that end was the elimination of labor 
disputes and industrial strife, ‘employees’ included workers who were 
such as a matter of economic reality. . . . We rejected the test of 
the 'technical concepts pertinent to an employer’s legal responsibility 
to third persons for acts of his servants.’. . . Labor Board v. 
Hearst Publications, 322 U. S. Ill, 120, 123, 124, 128, 129, 131.

“Application of the social security legislation should follow the 
same rule that we applied to the National Labor Relations Act in 
the Hearst case.” 331 U. S., at 712-714.

101 Fed. Reg., pt. 2, at 1764 (1936), promulgated November 9, 
1936 (Treasury Department); 2 Fed. Reg., pt. 1, at 1276 (1937), 
promulgated July 20, 1937 (Social Security Board).

1112 Fed. Reg. 7966 (1947).
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Within two months of its announcement, a resolution 
was introduced in both the House of Representatives 
and the Senate calling for “a reassertion of congressional 
intent regarding the application of the act.” S. Rep. 
No. 1255, supra, at 7. This resolution, which was finally 
passed over the President’s veto, added to the statutes 
the present definitions of “employee.” 12

The report of the Senate Finance Committee on the 
resolution makes clear a congressional purpose to dis-
approve the proposed regulation and to reaffirm that 
determinations of employee status were to be based on 
the traditional legal tests. The Committee seems to 
have thought that the Silk and Bartels decisions had 
applied traditional common-law standards, despite the 
language in the opinions suggesting a less constrictive 
approach. However, noting that the Treasury Depart-
ment claimed support in those decisions for its contem-
plated new departure, the Committee declared: “But if 
it be contended that the Supreme Court has invented 
new law for determining an ‘employee’ under the social-
security system in these cases, then the purpose of this 
resolution is to reestablish the usual common-law rules, 
realistically applied.” Id., at 2.

12 H. J. Res. 296, 62 Stat. 438; see H. R. Doc. No. 711, 80th 
Cong., 2d Sess. (veto message of President Truman). This 1948 
amendment put the definitions in both statutes in the negative 
form now found in 26 U. S. C. § 3306 (i), see n. 5, supra. The 
Social Security Act Amendments of 1950 restyled the predecessor 
of §3121 (d), giving it the form now possessed by that provision, 
without changing the applicable principles except to extend coverage 
to specified classes of workers irrespective of their common-law 
status. §205, 64 Stat. 536; see H. R. Rep. No. 2771, 81st Cong., 
2d Sess., 104 (1950); cf. S. Rep. No. 1669, 81st Cong., 2d Sess., 
17-18 (1950); H. R. Rep. No. 1300, 81st Cong., 1st Sess., 80-91, 
189-207 (1949).
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The causes of congressional dissatisfaction with the 
proposed regulation were twofold. As a fiscal matter, 
the Committee cited testimony that the new regulation 
would extend social security benefits to between 500,000 
and 750,000 new workers, who had not been covered 
previously and had not contributed to the trust fund 
from which benefits would be paid, thus endangering 
the integrity of the fund. More generally, the Com-
mittee was fearful of the uncertainty that would be 
created by the new regulation, and the discretion it 
would give to the executive agencies in determining the 
applicability of the statutes. The report stated:

“In a word, by unbounded and shifting criteria, 
[the proposed regulation] would confer in those 
administering the Social Security Act full discretion 
to include, or to exclude, from the coverage of the 
act any person whom they might decide to be, or 
might decide not to be, an ‘employee’; and like dis-
cretion to fasten tax liabilities and the administra- * 
tive duties and costs of compliance with the act 
upon any person whom they might decide to be an 
‘employer.’

“The proposed regulation discards the common-
law rules for distinguishing the employer-employee 
relationship distilled from many decisions by many 
courts out of many insights of real situations, for a 
new rule of nebulous character.

“Under the proposed regulation an ‘employee’ is 
‘an individual in a service relationship who is de-
pendent as a matter of economic reality upon the 
business to which he renders service and not upon 
his own business as an independent contractor.’

“The rule, obviously, will not serve to make the 
necessary distinctions. Who, in this whole world
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engaged in any sort of service relationship, is not 
dependent as a matter of economic reality on some 
other person? . . .

“[T]he proposed regulation concerns itself mainly, 
as was stated to your committee by a witness 
at the hearings: ‘. . . with making it abundantly 
clear that on virtually no state of facts may anyone 
be certain whether or not he has a tax liability until 
the Commissioner has made up his mind about it.”’ 
Id., at 7, 10, 11.

The Committee stated that, in contrast to the pro-
posed regulation, whose “basic principle ... is a dimen-
sionless and amorphous abstraction,” the existing regu-
lation was “not devoid of uncertainty, but its basis is 
in established standards of law which frame and limit 
its application.” Id., at 12. The conclusions stated in 
the House Report were similar. H. R. Rep. No. 1319, 
80th Cong., 2d Sess. (1948).13 By the resolution, Con-
gress unequivocally tied the coverage of these tax 
provisions to the body of decisional law defining the 
employer-employee relationship in various occupations.

13 In a report published just two weeks before the enactment 
of the resolution (commenting on H. R. 6777, a bill that contained 
the same amendment ultimately accomplished by the resolution), 
the House Committee on Ways and Means stated:
“Our failure to act may be further construed as conferring upon 
the administrative agencies and the courts an unbridled license to 
say, at will, whether an individual is an employee or an inde-
pendent contractor ....

“[T]he basic, controlling factor is whether the policy of the 
Congress shall be to cover as employees only those who are em-
ployees under the common-law rule, or to cover a broader class of 
individuals under some nebulous hypothesis with no bounds to its 
application.” H. R. Rep. No. 2168, 80th Cong., 2d Sess., 9 (1948).
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In none of the discussions of the 1948 resolution was 
there any discussion of maritime employees. The re-
spondents argue that, by failing to make specific pro-
vision for the application of maritime law to seagoing 
occupations, Congress impliedly decreed that those occu-
pations should be gauged by the standards of the “com-
mon law” applicable to land-based activities. They 
rely in part on the fact that the phrase “common law” 
is sometimes used in contradistinction to the “maritime 
law” traditionally applied in courts of admiralty, and they 
also point to the fact that the Senate Report stressed 
the degree of the employer’s control over the employee’s 
work as central to the Committee’s understanding of the 
common-law tests of employment. The Senate Report 
quoted w’ith approval the then-existing regulation, sub-
stantially identical to the one now in effect,14 which 
stated:

“Every individual is an employee if the relation-
ship between him and the person for whom he per-
forms services is the legal relationship of employer 
and employee.

“Generally such relationship exists when the per-
son for whom services are performed has the right 
to control and direct the individual who performs 
the services, not only as to the result to be accom-
plished by the work but also as to the details and 
means by which that result is accomplished. That 
is, an employee is subject to the will and control 
of the employer not only as to what shall be done 
but how it shall be done.” S. Rep. No. 1255, supra, 
at 3.

Respondents argue that this language indicates a con-
gressional intent that, where the maritime nature of a

14 26 CFR §31.3121 (d)-l-(c).
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vocation makes impracticable the degree of control gen-
erally exercised by land-based employers over their em-
ployees, the land-based standards must nevertheless be 
applied, with the result that no “employment” exists for 
the purposes of those statutes.

Ill

We do not think Congress intended the anomalous 
result of having maritime activities subject to standards, 
for social security tax purposes, other than those that 
are relevant to seafaring enterprises. Such a result is 
not necessary to accomplish the dual concerns underlying 
the 1948 amendment. Application of maritime stand-
ards to determine the status of members of fishing ven-
tures will not open brand new areas of social security 
coverage. To the contrary, the employee status of 
captains and crewmen engaged in fishing operations 
similar to these is supported by a Treasury Department 
interpretation, applying maritime standards, that was 
issued in 1940, immediately after maritime employees 
were first brought within the coverage of the Social 
Security Act by amendment in 1939. S. S. T. 387, 
1940-1 Cum. Bull. 192; see Social Security Act Amend-
ments of 1939, §§ 606, 614, 53 Stat. 1383, 1392, as 
amended, 26 U. S. C. §§ 3121 (b), 3306 (c). This 
ruling, which the Social Security Administration has 
accepted for purposes of paying benefits to claimants, 
had existed for eight years before Congress added the 
present definitions of “employee” to the statutes. It 
was not mentioned at the time of the 1948 amend-
ment. Since the ruling represented the accepted view 
of both the taxing and paying agencies, Congress 
could have had no concern that payment of benefits to



191UNITED STATES v. WEBB, INC.

Opinion of the Court179

maritime employees would constitute an uncompensated 
drain on the social security fund.15

More important, the chief concern behind the 1948 
amendment—avoiding the uncertainty of the proposed 
“economic reality” test—is wholly satisfied if sea-
faring work relationships are tested against the standards 
of maritime, rather than land-based, decisional law. 
Congress’ fearfulness of the “nebulous” nature of the 
proposed regulation indicates that it used the phrase 
“usual common law rules” in a generic sense, to mean 
the standards developed by the courts through years of 
adjudication, rather than in a technical sense to mean 
those standards developed by “common law” courts as 
opposed to courts of admiralty. Maritime law, the 
common law of seafaring men, provides an established 
network of rules and distinctions that are practically 
suited to the necessities of the sea, just as land-based 
decisional law provides a body of rules adapted to the 
various forms of domestic employment. The goal of 
minimizing uncertainty can be accomplished, in the mari-
time field, by resort to the “usual” rules of maritime 
jurisprudence.16

15 Subsequent amendments to the social security laws make it 
now even clearer that classification of some maritime workers as 
employees will not threaten the social security fund. The Social 
Security Act Amendments of 1950 extended benefits coverage to 
the self-employed for the first time. 64 Stat. 502, 540; see H. R. 
Rep. No. 1300, 81st Cong., 1st Sess., 9-10 (1949). Benefits 
for the self-employed are financed by taxes paid by them under 
the Self-Employment Contributions Act, 26 U. S. C. § 1401 et seq.; 
see H. R. Rep. No. 1300, supra, at 135-145; S. Rep. No. 1669, 
81st Cong., 2d Sess., 153-166 (1950). Therefore, the captains 
and crewmen are eligible for social security benefits whether they 
are considered employees or self-employed.

16 A conclusion that maritime standards could not be applied 
might frustrate Congress’ evident expectation that the FICA and 
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This conclusion is not weakened by the emphasis given, 
both in the Senate Report and in the regulation, to the 
factor of control. Control is probably the most im-
portant factor under maritime law,17 just as it is under 
the tests of land-based employment. It may be true 
that, in most maritime relationships, the workers enjoy 
discretion that is unusually broad if measured by land- 
based standards—a discretion dictated by the seafaring 
nature of the activity. However, except where there 
is nearly total relinquishment of control through a bare-
boat, or demise, charter, the owner may nevertheless be 
considered, under maritime law, to have sufficient control 
to be charged with the duties of an employer. See, e. g., 
The Norland, 101 F. 2d 967 (C. A. 9th Cir. 1939) ; G. Gil-
more & C. Black, The Law of Admiralty § 4-23 (1957). 
Congress’ stress on the importance of control reflects the 
primacy of that factor in the rules governing the most 
common, land-based vocations,18 which were certainly 
foremost in the congressional mind at the time of the

FUTA legislation would apply to seamen, and specifically to fisher-
men. As noted above, the 1939 amendments extended the statutes 
to cover maritime employees. Additionally, 26 U. S. C. § 3121 (b)(4) 
provides an exemption for service by aliens on foreign vessels, and 
§3306 (c)(17) exempts fishermen on vessels that do not exceed 10 
tons in displacement. These provisions raise the inference that 
fishermen on larger vessels were expected to be covered, under the 
general “common law rules” provision. However, if shipowners 
were relieved of the employers’ tax liabilities unless their relation-
ship with the captains and crews were of the sort that would 
constitute an employer-employee relationship in a land-based activ-
ity, application of the statutes to fishermen might be seriously 
limited.

17 See, e. g., Cape Shore Fish Co. v. United States, 165 Ct. Cl. 
630, 637-641, 330 F. 2d 961, 965-968 (1964); G. Gilmore & C. Black, 
The Law of Admiralty § 4-21 (1957).

18 See, e. g., Radio City Music Hall Corp. v. United States, 135 
F. 2d 715, 717-718 (C. A. 2d Cir. 1943).
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1948 amendment. It does not preclude the application, 
in different areas, of decisional rules that vary in the 
precise degree of control that is required. Cf. Deecy 
Products Co. v. Welch, 124 F. 2d 592, 598-599 (C. A. 
1st Cir. 1941); McGuire v. United States, 349 F. 2d 644 
(C. A. 9th Cir. 1965).19

The guidelines in the regulation also allow for such 
flexibility, as is attested by the existence, for nearly 30 
years, of the Treasury ruling, S. S. T. 387, confirming the 
employee status of fishermen such as those involved here. 
Now, as in 1948, the regulation proceeds, after the lan-
guage already quoted, to elaborate some of the factors 
other than control that may be important:

“The right to discharge is also an important factor 
indicating that the person possessing that right is 
an employer. Other factors characteristic of an 
employer, but not necessarily present in every case, 
are the furnishing of tools and the furnishing of a 
place to work, to the individual who performs the 
services.” 26 CFR § 31.3121 (d)-l (c)(2).20

19 See H. R. Rep. No. 2168, supra, n. 13, at 9-10:
“Ample flexibility is possible under [the common-law] rule to 
accommodate peculiar or unusual employment relationships so fre-
quently found in our complex economic system.

“The common-law concept of master and servant, of course, is 
no more fixed and immutable than the common law itself. Hence 
it will produce in practice varying results under varying circum-
stances and in different jurisdictions. But such variations will not 
offend the common-law rule itself. . . .

“. . . There is nothing to fear from differences in the application 
of the common-law tests, but there is much to fear from the aban-
donment of recognized common-law principles in resolving such 
questions of fact. Such abandonment would simply amount to 
reliance upon no recognized body of legal principles.”

20 Other factors that may have significance are discussed in United 
States v. Silk, 331 U. S. 704 (1947); Enochs n . Williams Packing Co., 
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It is clear that this brief sketch of relevant factors can-
not be intended to provide a workable test, complete in 
itself, displacing the complex of common-law rules Con-
gress so carefully tried to preserve. Rather, the regula-
tion provides a summary of the principles of the 
common law, intended as an initial guide for the deter-
mination, required by the first sentence of the regulation, 
whether a relationship “is the legal relationship of em-
ployer and employee.” The thrust of both statute and 
regulation is that the standards that are to govern in 
any field are those that the courts customarily apply 
to define this “legal relationship.” 21

We conclude that the Court of Appeals erred in declin-
ing to judge the status of the captains and crewmen 
against the standards of maritime law. Accordingly, the 
judgment is reversed, and the case is remanded to 
that court for proceedings consistent with this opinion.

It is so ordered.

370 U. S. 1 (1962); Kirkconnell v. United States, 171 Ct. CI. 43, 
347 F. 2d 260 (1965); Illinois Tri-Seal Products, Inc. v. United 
States, 173 Ct. Cl. 499, 353 F. 2d 216 (1965).

21 We find no support for a contrary conclusion in the fact that, 
shortly after the District Court’s decision in this case, the Treasury 
Department unsuccessfully sought an amendment to § 3121 (d) (3) 
defining “employee” to include the captains and crews of com-
mercial fishing vessels without regard to their status under the 
general definition in § 3121 (d) (2), see n. 5, supra. See the bill that 
became the Social Security Amendments of 1967, H. R. 12080, 
§§504 (b)(1), (2) (as amended by the Senate); S. Rep. No. 744, 
90th Cong., 1st Sess., 203-205, 320-324 (1967); H. R. Rep. No. 1030, 
90th Cong., 1st Sess., 74 (1967) (Conference Report deleting the 
amendment). That the Treasury also chose to proceed on the legis-
lative front does not impair the argument put forth by the United 
States here, and Congress’ failure to adopt the amendment is a 
dubious indication of the position of Congress in 1967 on the question 
before us, let alone the position of a different Congress in 1948. 
Cf. United States v. Price, 361 U. S. 304, 310-312 (1960); United 
States v. Wise, 370 U. S. 405, 411 (1962).
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Respondents, a Liberian corporation and a Panamanian corporation, 
employed foreign crews to operate cruise ships to the Caribbean 
from Florida. When the vessels berthed at Florida ports the 
ships’ crews in part and outside labor in part performed the 
loading, which the petitioner union picketed, protesting that the 
longshore work was being done at substandard wage rates. Re-
spondents obtained injunctive relief against the picketing from 
the Florida courts, which held that the picketing was beyond the 
jurisdiction of the National Labor Relations Board (NLRB) and 
could be enjoined as violative of Florida law. Held: Since this 
dispute centered on wages to be paid American longshoremen 
working on American docks and did not concern the ships’ 
“internal discipline and order,” it was not within the scope of 
“maritime operations of foreign-flag ships,” which are outside the 
jurisdiction of the NLRB. Petitioner’s peaceful primary picketing 
arguably constituted protected activity under § 7 of the National 
Labor Relations Act and thus the NLRB’s jurisdiction was exclu-
sive and pre-empted that of the Florida courts. Pp. 198-201.

215 So. 2d 51, reversed.

Seymour M. Waldman argued the cause for petitioner. 
With him on the briefs were Louis Waldman, Martin 
Markson, and Seymour A. Gopman.

Richard M. Leslie argued the cause for respondents. 
With him on the brief was Thomas H. Anderson.

Solicitor General Griswold, Arnold Ordman, Dominick 
L. Manoli, and Norton J. Come filed a memorandum 
for the National Labor Relations Board as amicus curiae.
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Mr . Justic e Brennan  delivered the opinion of the 
Court.

The question presented here is whether the National 
Labor Relations Act, 49 Stat. 449, as amended, 29 U. S. C. 
§ 151 et seq., pre-empts state jurisdiction to enjoin peace-
ful picketing protesting substandard wages paid by 
foreign-flag vessels to American longshoremen working 
in American ports. The Florida courts held that there 
was no pre-emption, citing McCulloch v. Sociedad Na-
cional, 372 U. S. 10 (1963), and Incres Steamship Co. n . 
International Maritime Workers Union, 372 U. S. 24 
(1963). We granted certiorari. 396 U. S. 814 (1969). 
We reverse.

In 1966 the respondents, a Liberian corporation and a 
Panamanian corporation, operated cruise ships to the 
Caribbean from Port Everglades and Miami, Florida. 
Respondent Ariadne Shipping Company operated the 
S. S. Ariadne, of Liberian registry, with a crew subject 
to Liberian ship’s articles. Respondent Evangeline 
Steamship Company operated S. S. Bahama Star, of 
Panamanian registry, with a crew subject to Pana-
manian ship’s articles. The uncontradicted evidence 
showed that “[IJoading of the ship, stowage and loading 
of automobiles, loading cargo and ship stowage” occurred 
whenever either vessel berthed at Port Everglades or 
Miami, “[p]art of it [performed] by employees of the 
ship and some of it by outside labor.” The petitioner is 
a labor organization representing longshoremen in the 
Miami area. Although none of those doing the long-
shore work for the ships belonged to the union, whenever 
either vessel docked at Port Everglades or Miami in 
May 1966, petitioner stationed a picket near the vessel 
to patrol with a placard protesting that the longshore
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work was being done under substandard wage conditions.1 
Respondents obtained temporary injunctive relief against 
the picketing from the Circuit Court for Dade County.1 2 
That court rejected petitioner’s contention that the sub-
ject matter was pre-empted, holding that under McCul-
loch the picketing was beyond the reach of the regulatory 
power of the National Labor Relations Board, and hence 
could be enjoined, since it violated Florida law. The 
temporary injunction was affirmed by the District Court 
of Appeal for the Third District of Florida in a brief 
per curiam order citing McCulloch and Incres. 195 
So. 2d 238 (1967). Thereafter the Circuit Court, with-
out further hearing, made the injunction permanent. 
The District Court of Appeal again affirmed, although 
noting that the testimony “tended to show” that the 
picketing was carried on to protest against the substand-
ard wages paid for the longshore work. 215 So. 2d 51,

1A picket was also stationed in front of the terminal through 
which passengers embarked and disembarked. This picket carried 
a sign alleging that the ships were unsafe, and passed out handbills 
to the same effect.

2 The injunctive order was in four paragraphs. Paragraphs 1 
and 2 prohibited picketing with signs, or distributing handbills 
stating, alleging, or inferring that the vessels were unsafe. The peti-
tioner abandoned its appeal from these provisions and they are not 
before us. Paragraph 4 was set aside on appeal. See n. 3, infra. 
Paragraph 3 therefore is the only provision under review in this 
Court. It prohibits petitioner from:
“Picketing or patrolling with signs or placards indicating or inferring 
that a labor dispute exists between [respondents] and [petitioner], 
by any statement, legend or language alleging [that respondents] 
pay their employees substandard wages.”

Initially petitioner directed the picketing not at respondents’ ships 
but at Eastern Steamship Lines, Inc., a Florida corporation that 
acted as respondents’ general agent. Eastern obtained a temporary 
injunction, 193 So. 2d 73 (1966), whereupon petitioner shifted the 
picketing to the ships themselves.
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53 (1968).3 The Supreme Court of Florida denied re-
view in an unreported order.

McCulloch and lucres construed the National Labor 
Relations Act to preclude Board jurisdiction over labor 
disputes concerning certain maritime operations of for-
eign-flag vessels. Specifically, lucres, 372 U. S., at 27, 
held that “maritime operations of foreign-flag ships em-
ploying alien seamen are not in ‘commerce’ within the 
meaning of §2(6) [of the Act].” See also Benz n . 
Compania Naviera Hidalgo, 353 U. S. 138 (1957). This 
construction of the statute, however, was addressed to 
situations in which Board regulation of the labor rela-
tions in question would necessitate inquiry into the “in-
ternal discipline and order” of a foreign vessel, an inter-
vention thought likely to “raise considerable disturbance 
not only in the field of maritime law but in our inter-
national relations as well.” McCulloch, 372 U. S., at 19.

In Benz a foreign-flag vessel temporarily in an Ameri-
can port was picketed by an American seamen’s union, 
supporting the demands of a foreign crew for more favor-
able conditions than those in the ship’s articles which 
they signed under foreign law, upon joining the vessel in 
a foreign port. In McCulloch an American seamen’s 
union petitioned for a representation election among the 
foreign crew members of a Honduran-flag vessel who were 
already represented by a Honduran union, certified under 
Honduran labor law. Again, in lucres the picketing was 
by an American union formed “for the primary pur-
pose of organizing foreign seamen on foreign-flag ships.” 
372 U. S., at 25-26. In these cases, we concluded 
that, since the Act primarily concerns strife between

3 The Court of Appeal set aside paragraph 4 of the injunction 
which prohibited “[b]y any manner or by any means, including 
picketing or the distribution of handbills, inducing or attempting to 
induce customers and potential customers of [respondents] to cease 
doing business with [respondents].” 215 So. 2d, at 52 n. 1.
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American employers and employees, we could reasonably 
expect Congress to have stated expressly any intention to 
include within its coverage disputes between foreign ships 
and their foreign crews. Thus we could not find such an 
intention by implication, particularly since to do so would 
thrust the National Labor Relations Board into “a 
delicate field of international relations,” Benz, 353 U. S., 
at 147. Assertion of jurisdiction by the Board over labor 
relations already governed by foreign law might well 
provoke “vigorous protests from foreign governments 
and . . . international problems for our Government,” 
McCulloch, 372 U. S., at 17, and “invite retaliatory 
action from other nations,” id., at 21. Moreover, to 
construe the Act to embrace disputes involving the 
“internal discipline and order” of a foreign ship would 
be to impute to Congress the highly unlikely intention 
of departing from “the well-established rule of inter-
national law that the law of the flag state ordinarily 
governs the internal affairs of a ship,” a principle fre-
quently recognized in treaties with other countries. Ibid.

The considerations that informed the Court’s con-
struction of the statute in the cases above are clearly 
inapplicable to the situation presented here. The par-
ticipation of some crew members in the longshore work 
does not obscure the fact that this dispute centered on the 
wages to be paid American residents, who were employed 
by each foreign ship not to serve as members of its crew 
but rather to do casual longshore work. There is no 
evidence that these occasional workers were involved in 
any internal affairs of either ship which would be gov-
erned by foreign law.4 They were American residents, 
hired to work exclusively on American docks as long-

4 We put to one side situations in which the longshore work, 
although involving activities on an American dock, is carried out 
entirely by a ship’s foreign crew, pursuant to foreign ship’s articles.
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shoremen, not as seamen on respondents’ vessels. The 
critical inquiry then is whether the longshore activities 
of such American residents were within the “maritime 
operations of foreign-flag ships” which McCulloch, 
Incres, and Benz found to be beyond the scope of the Act.

We hold that their activities were not within these 
excluded operations. The American longshoremen’s 
short-term, irregular and casual connection with the re-
spective vessels plainly belied any involvement on their 
part with the ships’ “internal discipline and order.” Ap-
plication of United States law to resolve a dispute over 
the wages paid the men for their longshore work, accord-
ingly, would have threatened no interference in the in-
ternal affairs of foreign-flag ships likely to lead to con-
flict with foreign or international law. We therefore find 
that these longshore operations were in “commerce” 
within the meaning of § 2 (6), and thus might have been 
subject to the regulatory power of the National Labor 
Relations Board.5

The jurisdiction of the National Labor Relations Board 
is exclusive and pre-emptive as to activities that are 
“arguably subject” to regulation under § 7 or § 8 of the 
Act. San Diego Building Trades Council n . Garmon, 
359 U. S. 236, 245 (1959). The activities of petitioner 
in this case met that test. The union’s peaceful primary

5 The Board has reached the same conclusion in similar situa-
tions. See, e. g., International Longshoremen’s & W ar ehousemen’s 
Union, Local 13, 161 N. L. R. B. 451 (1966); Marine Cooks & 
Stewards Union, 156 N. L. R. B. 753 (1966); New York Shipping 
Assn., Inc., 116 N. L. R. B. 1183 (1956). Cf. Uravic v. Jarka Co., 
282 U. S. 234 (1931).

Our conclusion makes it unnecessary to consider petitioner’s further 
contention that in the absence of any evidence of an illegal objective, 
prohibition of peaceful picketing to publicize substandard wages 
deprived petitioner of freedom of speech in violation of the First 
and Fourteenth Amendments.
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picketing to protest wage rates below established area 
standards arguably constituted protected activity under 
§ 7. See Steelworkers v. NLRB, 376 U. S. 492, 498-499 
(1964); Garner v. Teamsters Union, 346 U. S. 485, 499- 
500 (1953).

Reversed.

Mr . Justic e White , with whom The  Chief  Justice  
and Mr . Justice  Stewar t  join, concurring.

I agree with the majority that the Florida courts were 
in error in concluding that the National Labor Relations 
Act does not govern relations between the operators of 
foreign-flag vessels and the American longshoremen who 
work on such vessels while they are in American ports. 
However, I would not rest reversal on the conclusion that 
the union’s conduct in this case was “ ‘arguably subject’ 
to regulation under § 7 or § 8 of the Act.” The union’s 
picketing was clearly not proscribed by any part of § 8 
of the Act. The only possible dispute could be over 
whether the picketing was activity protected by § 7 of 
the Act or whether the picketing was neither protected 
nor prohibited by the Act and therefore was subject to 
state regulation or prohibition. If the National Labor 
Relations Act provided an effective mechanism whereby 
an employer could obtain a determination from the 
National Labor Relations Board as to whether picketing 
is protected or unprotected, I would agree that the fact 
that picketing is “arguably” protected should require 
state courts to refrain from interfering in deference to 
the expertise and national uniformity of treatment 
offered by the NLRB. But an employer faced with 
“arguably protected” picketing is given by the present 
federal law no adequate means of obtaining an evalua-
tion of the picketing by the NLRB. The employer may 
not himself seek a determination from the Board and is
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left with the unsatisfactory remedy of using “self help” 
against the pickets to try to provoke the union to charge 
the employer with an unfair labor practice.

So long as employers are effectively denied determina-
tions by the NLRB as to whether “arguably protected” 
picketing is actually protected except when an employer 
is willing to threaten or use force to deal with picketing, 
I would hold that only labor activity determined to be 
actually, rather than arguably, protected under federal 
law should be immune from state judicial control. To 
this extent San Diego Building Trades Council v. Gar-
mon, 359 U. S. 236 (1959), should be reconsidered. I 
concur in the Court’s judgment in this case because in 
my view the record clearly indicates that the peaceful, 
nonobstructive picketing on the public docks near the 
ships was union activity protected under the National 
Labor Relations Act. See Garner v. Teamsters Union, 
346 U. S. 485, 499-500 (1953).
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An employee of respondent contractor was injured while engaging 
in work that respondent was performing for the Government 
under a fixed-price contract providing that the private contractor 
“shall be responsible for all damages to persons or property that 
occur as a result of his fault or negligence . . . .” In a suit 
against the Government under the Federal Tort Claims Act the 
employee was awarded damages based upon the Government’s 
negligence. Thereafter the Government brought this action for 
indemnification, alleging that the contractor's negligence was 
solely responsible for the employee’s injuries. The District Court 
granted respondent’s motion to dismiss, in part on the ground, 
thereafter sustained by the Court of Appeals, that the contract 
clause was not broad enough to permit indemnification of the 
Government for its own negligence, which had substantially con-
tributed to the injury. Held: Though the Government under 
the contract clause involved here cannot recover for its own 
negligence, it is entitled to indemnity on a comparative basis 
to the extent that it can prove that respondent’s negligence 
contributed to the employee’s injuries. Pp. 209-217.

408 F. 2d 146, reversed and remanded.

James van R. Springer argued the cause for the United 
States. On the brief were Solicitor General Griswold, 
Assistant Attorney General Ruckelshaus, Peter L. 
Strauss, and Robert V. Zener.

John G. Kennedy argued the cause for respondent. 
With him on the brief was Frank S. Cheatham, Jr.
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Mr . Just ice  Brennan  delivered the opinion of the 
Court.

This case concerns the construction of a provision 
common to fixed-price government construction con-
tracts that states that the private contractor “shall 
be responsible for all damages to persons or property 
that occur as a result of his fault or negligence . . . 
The Court of Appeals for the Fifth Circuit held that 
the provision could not be construed to allow the Gov-
ernment to recover from the contractor damages suffered 
by the Government on account of its own negligence. 
408 F. 2d 146 (1969). We granted certiorari because 
of the large amount of litigation that this contract 
clause has produced 1 and because of the divergent results 
that the lower courts have reached in construing the 
same or similar provisions.1 2 396 U. S. 815 (1969). We 
reverse.

I
The United States had entered into a contract with 

the Seckinger Company for the performance of certain 
plumbing work at a United States Marine base in South 
Carolina. While working on this project, one of Seck- 
inger’s employees was directed by his foreman to assist 
a fellow employee on a particular section of pipe that 
had been partially constructed above a street. About 
four or five feet above the place where the employee 
was working, there was an electric wire that carried 
2,400 volts of electricity. The employee accidentally

1 In the petition for certiorari, the Solicitor General advised that 
there are presently pending 200 government suits involving the 
same or similar clauses.

2 Compare, e. g., Fisher v. United States, 299 F. Supp. 1 (D. C. 
E. D. Pa. 1969), and United States v. Accrocco, 297 F. Supp. 966 
(D. C. D. C. 1969), with, e. g., the decision of the Court of 
Appeals in the instant case.
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came into contact with the wire, was thrown to the 
ground 18 feet below, and was seriously injured.

The injured employee recovered benefits under South 
Carolina’s workmen’s compensation law, S. C. Code Ann. 
§§ 72-1 to 72-504 (1962), and then commenced a suit in 
the Eastern District of South Carolina against the 
United States under the Federal Tort Claims Act, 28 
U. S. C. §§ 2671-2680, on the theory that his injuries 
had been sustained as the proximate result of the Gov-
ernment’s negligence. The United States, relying on 
the contract clause, moved to implead Seckinger as a 
third-party defendant. This motion was denied on the 
ground that the addition of Seckinger would “unneces-
sarily and improperly complicate the issues.” 3

On the merits, the South Carolina District Court 
found that the United States had customarily de-ener-
gized its electric wires whenever Seckinger employees 
were required to work dangerously near them. The court 
therefore held that the United States had been grossly 
negligent in failing to de-energize the wire in this particu-
lar case. Alternatively, the Government was held to have 
been negligent in failing to advise Seckinger’s employees 
that the electric wire had not been de-energized. Con-
cluding also that the employee had in no way contributed 
to his injury, the District Judge ordered that he recover 
a judgment against the United States in the amount of 
$45,000 plus costs. No appeal was taken from this 
judgment of the District Court.4

3 The third-party complaint was therefore dismissed “with 
leave to . . . the United States ... to take such further action 
at an appropriate time.” The order was not appealed, and we 
imply no view concerning the propriety of the District Court’s 
action.

4 The District Court concluded, inter alia, that the negligence 
of the United States was the “sole cause” of the employee’s in-
juries. We do not pause to consider what effect, if any, under
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Thereafter, the United States proceeded to the Dis-
trict Court for the Southern District of Georgia and 
commenced the instant suit against Seckinger. The 
complaint alleged that Seckinger’s negligence was solely 
responsible for its employee’s injuries * 5 and that there-
fore the United States should be fully indemnified for 
the judgment which it had satisfied. In a second count, 
the Government alleged that Seckinger, having under-
taken to perform its contract with the United States, 
was obligated “to perform the work properly and safely 
and to provide workmanlike service in the performance 
of said work.”

The District Court granted Seckinger’s motion to dis-
miss the complaint on the alternative grounds, first, that 
the suit was barred by the prior litigation in South Caro-
lina and, second, that the contractual language was not 
sufficiently broad to permit the Government to recover 
indemnification for its own negligence. The Court of 
Appeals rejected the first ground of decision,6 but sus-

all the circumstances of this case, the South Carolina judgment 
could properly have in the instant case. The effect of the prior 
judgment was not raised below except as a defense contention that 
it constituted an absolute bar to the instant proceedings.

5 Specifically, the United States alleged that Seckinger was negli-
gent in that it (1) failed to request that the power distribution line 
be de-energized; (2) failed to request that the wires at the place 
where the accident occurred be insulated; (3) failed to provide 
safety insulation on the wires; (4) permitted, and in fact directed, 
the subsequently injured employee to work in close proximity to 
the wires; and (5) failed to prevent the employee from proceeding 
in a manner that was dangerous and that caused him to be injured.

6 The Court of Appeals held that the Government’s suit was 
not barred by principles of res judicata because the South Carolina 
District Court expressly left open the option of the United States 
to pursue its claim against Seckinger at a later time. We agree with 
this conclusion of the Court of Appeals.



UNITED STATES v. SECKINGER 207

203 Opinion of the Court

tained the holding that any recovery on the contract 
was foreclosed to the United States because its negli-
gence had contributed substantially to the injury. The 
Court of Appeals held that, under the “majority rule,” 
an indemnitee cannot recover for his own negligence in 
the absence of a contractual provision which unmistak-
ably authorizes this result. Since the contract here did 
not unequivocally command that the Government be 
indemnified for its own negligence, and because the 
injuries in question were thought to have been caused 
by the “active direct negligence” of the Government with 
no more than a “slight dereliction” on the part of Seck- 
inger, no recovery whatsoever on the contract would be 
permitted to the United States.7

In the Government’s view, this construction of the 
clause renders it a nullity, for the United States can 
never be held liable in tort under the Tort Claims Act 
or otherwise in the absence of negligence on the part 
of its agents. Thus, so the argument goes, the con-
tractual provision in question can have meaning only 
in a context in which both the United States and the 
contractor are jointly negligent.8 In that circumstance, 
the contractor would be obligated to sustain the full 
burden of ultimate liability for the injuries produced. 
Alternatively, the Government suggests that it is en-

7 In the present state of the record, we neither accept nor reject 
this characterization of the relative degrees of fault of Seckinger and 
the United States.

8 The Government, therefore, does not take issue with those author-
ities that exhibit reluctance to permit a negligent indemnitee to 
recover from a faultless indemnitor unless this intention appeared 
with particular clarity from the contract. See, e. g., Associated 
Engineers, Inc. v. Job, 370 F. 2d 633, 651 (C. A. 8th Cir. 1966), 
cert, denied sub nom. Troy Cannon Const. Co. v. Job, 389 U. S. 
823 (1967).
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titled to indemnity on a comparative basis to the extent 
that the negligence of Seckinger contributed to its em-
ployee’s injuries.

II
In the posture in which this case reaches us, the his-

torical background of the clause 9 and evidence concern-
ing the actual intention of these particular parties with 
respect to that provision are sparsely presented. We 
do know that the clause was required in government 
fixed-price construction contracts as early as 1938.10 
This fact merely precipitates confusion, however, be-
cause it was not until the passage of the Tort Claims Act 
in 1946, §§ 401^124, 60 Stat. 842, as amended, 28 U. S. C. 
§§ 2671-2680, that the United States permitted recovery 
in tort against itself for the negligent acts of its agents. 
Viewed in the pre-Tort Claims Act context, the pur-
pose of the clause is totally unclear except, perhaps, as 
an exercise in caution on the part of the government 
draftsmen, or, conceivably, as an attempt to insulate 
government agents from liability in their private capaci-
ties if their negligence arguably combined with that of 
the contractor to produce a given injury.

In American Stevedores, Inc. n . Porello, 330 U. S. 446 
(1947), we had before us a contractual provision that 
was similar to that involved here. There we noted that

9 In context, the clause in question appears as follows:
“11. PERMITS AND RESPONSIBILITY FOR WORK, ETC.
“The Contractor shall, without additional expense to the Govern-

ment, obtain all licenses and permits required for the prosecution of 
the work. He shall be responsible for all damages to persons or 
property that occur as a result of his fault or negligence in connec-
tion with the prosecution of the work. He shall also be responsible 
for all materials delivered and work performed until completion 
and final acceptance, except for any completed unit thereof which 
theretofore may have been finally accepted.”

10 See, e. g., 41 CFR §§11.1, 11.3, 12.23, Art. 10 (1938).
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the clause was susceptible of several different construc-
tions, 330 U. S., at 457-458, and remanded the case to 
the District Court to ascertain the intention of the 
parties with respect to the clause. It does not appear 
that a similar course of action would be fruitful in the 
instant case. In Porello there were clear indications 
from the parties that further evidentiary proceedings in 
the District Court would shed light on the actual inten-
tion of the parties.11 Here, by contrast, there is not 
only no representation that further proceedings would 
aid in clarifying the intentions of the parties, but there 
is at least tacit agreement that the background of the 
clause has been explored as thoroughly as possible. In 
these circumstances, we have no alternative but to pro-
ceed directly to the contractual construction problem.

Ill
Preliminarily, we agree with the Court of Appeals that 

federal law controls the interpretation of the contract. 
See United States v. County of Allegheny, 322 U. S. 174, 
183 (1944); 11 12 Clearfield Trust Co. v. United States, 318 
U. S. 363 (1943). This conclusion results from the fact 
that the contract was entered into pursuant to authority 

11 The objective of the remand was frustrated when no additional 
evidence was presented to the District Court. That court merely 
adhered to the construction of the contract that had been adopted 
by the Court of Appeals, 153 F. 2d 605 (C. A. 2d Cir. 1946), namely, 
that the United States was entitled to full indemnity from a steve-
doring contractor although both the United States and the contractor 
were found to have been negligent. Porello v. United States, 94 F. 
Supp. 952 (D. C. S. D. N. Y. 1950).

12 “The validity and construction of contracts through which the 
United States is exercising its constitutional functions, their conse-
quences on the rights and obligations of the parties, the titles or 
liens which they create or permit, all present questions of federal 
law not controlled by the law of any State.” 322 U. S., at 183.
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conferred by federal statute and, ultimately, by the 
Constitution.13

In fashioning a federal rule we are, of course, guided 
by the general principles that have evolved concerning 
the interpretation of contractual provisions such as that 
involved here. Among these principles is the general 
maxim that a contract should be construed most strongly 
against the drafter, which in this case was the United 
States.14 The Government seeks to circumvent this 
principle by arguing that it is inapplicable unless there 
is ambiguity in the contractual provisions in dispute 
and there exists an alternative interpretation that is, 
"under all the circumstances, a reasonable and practical 
one.” Geico Builders & Burjay Const. Co. v. United 
States, 177 Ct. Cl. 1025, 1035, 369 F. 2d 992, 999-1000 
(1966). The Government itself, however, has proffered 
two mutually inconsistent interpretations of the contract 
clause. To be sure, one of them is pressed with con-
siderably more enthusiasm than the other. The Gov-
ernment, nevertheless, must be taken implicitly to have

13 Congress has provided extensive arrangements for the procure-
ment, management, and disposal of government property. See 
generally 40 U. S. C. §§471-535 (1964 ed. and Supp. IV). As 
part of this statutory scheme, the Administrator of General Services 
is authorized to issue regulations necessary to perform his various 
managerial functions. 40 U. S. C. §486 (c). Pursuant to this 
authority, various form contracts, one of which includes the pro-
vision that is the subject of this suit, have been promulgated for 
official use. 41 CFR §§ 1-16.401 to 1-16.404, 1-16.901-23A, Art. 12 
(1969). See generally State Bar of California, Committee on Con-
tinuing Education of the Bar, Government Contracts Practice § 13.93 
(1964).

14 See, e. g., Stemberger v. United States, 185 Ct. Cl. 528, 543, 
401 F. 2d 1012, 1021 (1968); Sun Shipbuilding & Drydock Co. v. 
United States, 183 Ct. Cl. 358, 372, 393 F. 2d 807, 816 (1968); 
Jones v. United States, 304 F. Supp. 94, 103 (D. C. S. D. N. Y. 
1969).
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conceded (a) that the clause is not without ambiguity 
and (b) that there is an alternative construction of the 
clause that is both “reasonable and practical.” Even 
in the Government’s view of the matter, therefore, there 
is necessarily room for the construction-against-drafter 
principle to operate.

More specifically, we agree with the Court of Appeals 
that a contractual provision should not be construed to 
permit an indemnitee to recover for his own negligence 
unless the court is firmly convinced that such an interpre-
tation reflects the intention of the parties. This prin-
ciple, though variously articulated, is accepted with 
virtual unanimity among American jurisdictions.15 The

15 A number of courts take the view, frequently in a context in 
which the indemnitee was solely or principally responsible for the 
damages, that there can be indemnification for the indemnitee’s 
negligence only if this intention is explicitly stated in the contract. 
See, e. g., Freed v. Great A. & P. Tea Co., 401 F. 2d 266 
(C. A. 6th Cir. 1968) (intention of parties must be “clear and unam-
biguous” necessitating a clause such as “including damage from 
indemnitee’s own negligence”); Brogdon v. Southern R. Co., 384 
F. 2d 220 (C. A. 6th Cir. 1967) (same); City of Beaumont v. 
Graham, 441 S. W. 2d 829 (Tex. 1969) (indemnitor’s promise to 
indemnify for his negligent acts does not extend to indemnification 
for indemnitee’s negligence); Young v. Anaconda American Brass 
Co., 43 Wis. 2d 36, 168 N. W. 2d 112 (1969) (indemnitor not liable 
for such portion of total liability attributable to act of indemnitee 
unless indemnity contract by express provision and strict construc-
tion so provides); cases collected in Annot., 175 A. L. R. 8, 29-38 
(1948).

Other cases do not require that indemnification for the indemnitee’s 
negligence be specifically or expressly stated in the contract if this 
intention otherwise appears with clarity. See, e. g., Auto Owners 
Mut. Ins. Co. v. Northern Ind. Pub. Serv. Co., 414 F. 2d 192 
(C. A. 7th Cir. 1969); Eastern Gas & Fuel Associates v. Mid-
west-Raleigh, Inc., 374 F. 2d 451 (C. A. 4th Cir. 1967); Unitec 
Corp. v. Beatty Safway Scaffold Co., 358 F. 2d 470 (C. A. 9th Cir. 
1966); Batson-Cook Co. v. Industrial Steel Erectors, 257 F. 2d 410 
(C. A. 5th Cir. 1958).
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traditional reluctance of courts to cast the burden of 
negligent actions upon those who were not actually at 
fault16 is particularly applicable to a situation in which 
there is a vast disparity in bargaining power and eco-
nomic resources between the parties, such as exists be-
tween the United States and particular government 
contractors. See United States v. Haskin, 395 F. 2d 503, 
508 (C. A. 10th Cir. 1968).

In short, if the United States expects to shift the 
ultimate responsibility for its negligence to its various 
contractors, the mutual intention of the parties to this 
effect should appear with clarity from the face of the 
contract. We can hardly say that this intention is mani-
fested by the formulation incorporated into the present 
contract.17 By its terms Seckinger is clearly liable for its 
negligence, but the contractual language cannot readily

16 Several earlier cases declared clauses that purported to indem-
nify for the indemnitee’s negligence void as contrary to public 
policy. See, e. g., Sternaman v. Metropolitan Life Ins. Co., 170 
N. Y. 13, 62 N. E. 763 (1902); Johnson’s Administratrix v. Rich-
mond & D. R. Co., 86 Va. 975, 11 S. E. 829 (1890). See also 
Bisso v. Inland Waterways Corp., 349 U. S. 85 (1955); Otis Elevator 
Co. v. Maryland Cas. Co., 95 Colo. 99, 33 P. 2d 974 (1934).

17 An example of an indemnification clause that makes specific 
reference to the effect of the negligence of the indemnitee is the 
following recommendation of the American Institute of Architects:

“4.18. INDEMNIFICATION
“4.18.1. The Contractor shall indemnify and hold harmless the 

Owner and the Architect and their agents and employees from and 
against all claims, damages, losses and expenses including attorneys’ 
fees arising out of or resulting from the performance of the Work, 
provided that any such claim, damage, loss or expense (a) is attrib-
utable to bodily injury, sickness, disease or death, or to injury to 
or destruction of tangible property (other than the Work itself) 
including the loss of use resulting therefrom, and (b) is caused in 
whole or in part by any negligent act or omission of the Contractor, 
any Subcontractor, anyone directly or indirectly employed by any 
of them or anyone for whose acts any of them may be liable,
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be stretched to encompass the Government’s negligence 
as well.* is * * 18

On the other hand, we must not fail to accord appro-
priate consideration to Seckinger’s clear liability under 
the contract for “all damages” that resulted from its 
“fault or negligence.” (Emphasis added.) The view 
adopted by the Court of Appeals, and now urged by 
Seckinger, would drain this clause of any significant 
meaning or protection for the Government, and, indeed, 
would tend to insulate Seckinger from potential liability

regardless of whether or not it is caused in part by a party indemni-
fied hereunder.” AIA Document A 201, Sept. 1967.

We specifically decline to hold that a clause that is intended 
to encompass indemnification for the indemnitee’s negligence must 
include an “indemnify and hold harmless” clause or that it must 
explicitly state that indemnification extends to injuries occasioned by 
the indemnitee’s negligence. Thus, contrary to the view apparently 
adopted in the dissenting opinion, we assign no talismanic signifi-
cance to the absence of a “hold harmless” clause. Our approach 
is, in this respect, consistent with American Stevedores, Inc. v. 
Porello, 330 U. S., at 457-458. Contract interpretation is largely an 
individualized process, with the conclusion in a particular case 
turning on the particular language used against the background of 
other indicia of the parties’ intention. Consequently, we hold only 
that, in this case, the clause that provides that Seckinger will be 
responsible for all damages resulting from its negligence is insuffi-
ciently broad to encompass responsibility for injuries resulting from 
the negligence of the Government. And, of course, the Government
is entitled to no recovery unless it establishes that Seckinger was
negligent. Thus the dissenting opinion mischaracterizes the scope
of our holding when it states that Seckinger must “reimburse 
the Government for losses it incurs resulting from its negligence.”

18 See, e. g., United States v. Haskin, 395 F. 2d 503 (C. A. 10th 
Cir. 1968); Brogdon v. Southern R. Co., 384 F. 2d 220 (C. A. 6th 
Cir. 1967); Shamrock Towing Co. n . City of New York, 16 F. 2d 
199 (C. A. 2d Cir. 1926); Williams v. Midland Constructors, 221 
F. Supp. 400 (D. C. E. D. Ark. 1963); City of Beaumont v. Graham, 
441 S. W. 2d 829 (Tex. 1969); Young v. Anaconda American Brass 
Co., 43 Wis. 2d 36, 168 N. W. 2d 112 (1969).
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in any circumstance in which any negligence is also 
attributable to the United States. Whatever may have 
been the actual intention of the parties with respect to 
the meaning of the clause, it is extremely difficult to 
believe that they sought to utilize this contractual pro-
vision to reduce Seckinger’s potential liability under 
common law or statutory rules of contribution or indem-
nity.19 Yet, that is arguably the result if the clause is

19 An employer’s liability for injuries suffered by his employees to 
which his negligence partially contributed varies from jurisdiction 
to jurisdiction. In the absence of workmen’s compensation statutes, 
the employer and the third-party tortfeasor would be jointly and 
severally liable, under traditional principles, for the injuries pro-
duced. In a majority of jurisdictions, contribution or indemnity is 
available either by statute or common law, as a device for the 
redistribution of the burden among the joint tortfeasors. See gen-
erally W. Prosser, Law of Torts §§47, 48 (3d ed. 1964). In 1956, 
when Seckinger’s employee was injured, South Carolina law was 
unclear in this respect, apparently permitting contribution or in-
demnity under some circumstances. See generally Comment, In-
demnity Among Joint Tort-Feasors—As Affected by the Federal 
Employers Liability Act, 17 S. C. L. Rev. 423 (1965).

Workmen’s compensation provisions, now enacted in all States, 
have considerable effect on the employer’s potential liability to the 
third-party tortfeasor. However, these statutes vary greatly in 
the categories of employers and employees to which they apply, see 
generally, A. Reede, Adequacy of Workmen’s Compensation (1947), 
and even today about two-thirds of the statutes provide that cov-
erage is voluntary as to both employers and employees. 2 A. Lar-
son, The Law of Workmen’s Compensation §67.10 (1969).

When a workmen’s compensation plan does cover particular 
employers and employees, a third-party suit against an employer 
who was also negligent is barred by the majority rule, although 
recovery is not infrequently permitted on implied or quasi-con- 
tractual theories. See, e. g., Associated Engineers, Inc. v. Job, 370 
F. 2d 633, 651 (C. A. 8th Cir. 1966); 2 A. Larson, supra, §§ 76.00- 
76.53. Whether such a suit is permitted under South Carolina law 
apparently has not been authoritatively determined. See generally 
Burns v. Carolina Power & Light Co., 88 F. Supp. 769 (D. C. E. D. 
S. C. 1950).
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interpreted to mean that Seckinger’s liability is limited 
to situations in which it, as opposed to the United States, 
is the sole negligent party.

Furthermore, in this latter situation, it is perfectly 
clear that, both before and after the passage of the Tort 
Claims Act, the United States could not, in any event, 
be charged with liability in the absence of negligence on 
its part. In short, the construction of the clause adopted 
by the Court of Appeals tends to narrow Seckinger’s 
potential liability and, also, limits its application to cir-
cumstances in which no doubt concerning Seckinger’s 
sole liability existed. In the process, considerable vio-
lence is done to the plain language of the contract that 
Seckinger be responsible for all damages resulting from 
its negligence.

A synthesis of all of the foregoing considerations leads 
to the conclusion that the most reasonable construction 
of the clause is the alternative suggestion of the Gov-
ernment, that is, that liability be premised on the basis 
of comparative negligence.20 In the first place, this 
interpretation is consistent with the plain language of 
the clause, for Seckinger will be required to indemnify 
the United States to the full extent that its negligence, 
if any, contributed to the injuries to the employee.

Secondly, the principle that indemnification for the 
indemnitee’s own negligence must be clearly and un-
equivocally indicated as the intention of the parties is

20 A number of courts have reached comparable results. See, e. g., 
Brogdon v. Southern R. Co., 384 F. 2d 220 (C. A. 6th Cir. 1967); 
Williams v. Midland Constructors, 221 F. Supp. 400 (D. C. E. D. 
Ark. 1963); C & L Rural Elec. Coop. Corp. n . Kincaid, 221 Ark. 
450, 256 S. W. 2d 337 (1953), after remand, 227 Ark. 321, 299 S. W. 
2d 67 (1957); Young v. Anaconda American Brass Co., 43 Wis. 2d 
36, 168 N. W. 2d 112 (1969). See also United States v. Haskin, 
395 F. 2d 503 (C. A. 10th Cir. 1968); Shamrock Towing Co. v. 
City of New York, 16 F. 2d 199 (C. A. 2d Cir. 1926).
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preserved intact. In no event will Seckinger be required 
to indemnify the United States to the extent that the 
injuries were attributable to the negligence, if any, of 
the United States. In short, Seckinger will be respon-
sible for the damages caused by its negligence; similarly, 
responsibility will fall upon the United States to the 
extent that it was negligent.

Finally, our interpretation adheres to the principle 
that, as between two reasonable and practical construc-
tions of an ambiguous contractual provision, such as the 
two proffered by the Government, the provision should 
be construed less favorably to that party which selected 
the contractual language. This principle is appropri-
ately accorded considerable emphasis in this case because 
of the Government’s vast economic resources and stronger 
bargaining position in contract negotiations.21

21 While it is true that the interpretation adopted by the Court 
of Appeals is even less favorable to the Government than that 
which we adopt, we have concluded, for reasons previously stated, 
that the Court of Appeals’ view would drain the clause of any 
significant meaning and is decidedly contrary to its plain language.

A 1941 letter from the Comptroller General, 21 Comp. Gen. 149, 
relied upon in dissent, sheds no light whatever on the problem 
of contract construction before us. There the Comptroller Gen-
eral, in commenting upon a question that he said was “of first 
impression” suggested that, under some circumstances, a contractor 
under a cost-plus-fixed-fee contract may seek reimbursement from 
the Government, as an element of his actual costs, for damages that 
he sustained by reason of his negligence. Since the contract clause 
in question was introduced long before the 1941 letter, it obviously 
was not responsive to any issues raised by the Comptroller. More-
over, we deal in this case with a fixed-price construction contract, 
a type of contract with which the Comptroller General was in no 
way concerned. Thus, no support is provided for the facile as-
sumption of the dissent that, merely because a cost-plus contractor 
may arguably seek reimbursement for additional costs produced 
by his own negligence, it follows that a contractor committed to 
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For these reasons, we reverse the judgment of the 
Court of Appeals and remand this case to the District 
Court for further proceedings consistent with this 
opinion. Reversed and remanded.

Mr . Justic e  Marsh all  took no part in the considera-
tion or decision of this case.

Mr . Justi ce  Stewar t , with whom The  Chief  Justice  
and Mr . Justic e Douglas  join, dissenting.

The standard form that the Government uses for its 
fixed-price construction contracts has long contained a 
single sentence saying that the contractor “shall be re-

complete a project for a fixed price also may seek reimbursement 
because of damage caused by his own negligent acts.

We agree with the dissenting opinion that the contract clause 
does mean exactly what it says. What it says is that Seckinger 
shall be “responsible for all damages” arising from its negligence, 
that is, that the burden of Seckinger’s negligence may not be shifted 
to the United States. To be sure, the clause bars any attempt by 
Seckinger to obtain reimbursement from the Government for Seck-
inger’s negligence. But an interpretation that limited the oper-
ation of the clause to this narrow situation would constitute an 
impermissible frustration of the contractual scheme, for such a con-
struction would shift the burden of Seckinger’s negligence to the 
United States through the medium of a recovery against the Gov-
ernment by the injured employee. The contractual objective—that 
liability for the contractor’s negligence not be shifted to the United 
States—can be achieved in cases of concurrent negligence when there 
has been a prior recovery against the Government only by resort 
to the comparative negligence analysis that we have adopted, which 
requires Seckinger to indemnify the Government, but only to the 
extent that the Government was called upon, in the first instance, 
to respond in damages as a result of Seckinger’s negligence.

22 Because we have taken the view that the rights and liabilities 
of Seckinger and the United States inter se are governed by contract, 
we need not reach the Government’s alternative theory, rejected by 
the Court of Appeals, that Seckinger breached an implied warranty 
of workmanlike service.
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sponsible for all damages to persons or property that 
occur as a result of his fault or negligence in connection 
with the prosecution of the work.” 1 For more than 30 
years it has evidently been understood that these words 
mean what they rather clearly say—that the contractor 
cannot hold the Government for losses he incurs resulting 
from his own negligence.1 2 The provision, in short, is 
what the Court of Appeals called “a simple responsibility 
clause.” 408 F. 2d 146, 148.3 But today this innocuous 
boilerplate language is turned inside out. For the Court 
says that the provision really is a promise by the con-
tractor to reimburse the Government for losses it incurs 
resulting from its negligence.

To be sure, the Court does not go quite so far as 
to hold that this obscure clause operates as a complete 
liability insurance policy. But the Court does hold that 
the clause requires the contractor to indemnify the 
Government “to the full extent that its negligence, if 
any, contributed to the injuries to the employee.” The 
magnitude of the burden the Court imposes is well illus-

1 This sentence is contained in a paragraph entitled “Permits and 
Responsibility for Work, etc.” See ante, at 208 n. 9.

21 have found no previous reported decision construing this clause 
as the Court construes it today.

3 It will not do to say, as the Court says today, that this con-
struction of the clause makes its purpose “totally unclear” or “would 
drain this clause of any significant meaning or protection for the 
Government . . . .” For without such a clause, there would surely 
be room for the contractor to claim reimbursement from the Gov-
ernment for unforeseen increased costs incurred on account of his 
negligence, particularly where the Government was jointly negligent. 
With respect to contracts not containing such a clause—cost-plus 
contracts, for example—the Comptroller General advised the Secre-
tary of War almost 30 years ago that the Government may, indeed, 
be liable to the contractor under such circumstances. See 21 Comp. 
Gen. 149, 156-157 (1941).
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trated by the circumstances of this case. Here an em-
ployee of the contractor was injured in the scope of his 
employment on plumbing work that the contractor was 
performing at the Paris Island Marine Depot in South 
Carolina. The employee recovered from the contractor 
the benefits to which he was entitled under the state 
workmen’s compensation law. The employee then sued 
the Government under the Federal Tort Claims Act, 
claiming that his injuries had actually been caused by 
the Government’s negligence. The Federal District 
Court agreed, finding that the negligence of the United 
States was the “sole cause” of the employee’s injuries 
and awarding him $45,000 in damages. The Court 
today says that the United States can now recover an 
indeterminate portion of this $45,000 from the contractor, 
because the contractor has agreed to “indemnify the 
United States . . . .”

Despite intimations in the Court’s opinion to the con-
trary, we do not deal here with “common law or statu-
tory rules of contribution or indemnity.”4 The only 
question the Court decides is the meaning of the words 
of a clause in a government contract.5 I think the

4 Under the law of South Carolina—which determines the Gov-
ernment’s liability in tort to the injured employee, 28 U. S. C. 
§ 1346 (b) ; Richards v. United States, 369 U. S. 1—the general rule 
is that there is no right to contribution among joint tortfeasors. 
Atlantic Coast Line R. Co. v. Whetstone, 243 S. C. 61, 68-70, 
132 S. E. 2d 172, 175-176. Moreover, since the injured employee 
has accepted his award against Seckinger under the state work-
men’s compensation statute, he cannot hold Seckinger in tort. S. C. 
Code Ann. §§ 72-121, 72-123 (1962); Adams v. Davison-Paxon Co., 
230 S. C. 532, 545, 96 S. E. 2d 566, 572-573. So Seckinger can 
hardly be cast in the role of a tortfeasor in any event.

5 The Court’s conclusion that the Court of Appeals’ construction 
of the clause might “reduce Seckinger’s potential liability under com-
mon law or statutory rules of contribution or indemnity” seems 
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meaning attributed to that clause today is as uncon-
scionable as it is inaccurate.

The clause first appeared in government contracts at 
least eight years before the enactment of the Federal 
Tort Claims Act in 1946. Before the passage of that 
Act the United States could not be sued in tort for 
personal injuries. Thus there was absolutely no reason 
for the Government to secure for itself a right to re-
covery over against an alleged joint tortfeasor. Yet we 
are asked to believe that the drafter of this clause was 
so prescient as to foresee the day of government tort 
liability nearly a decade in the future, and so ingenious 
as to smuggle a provision into a standard contract form 
that would, when that day arrived, allow the Govern-
ment to shift its liability onto the backs of its contractors. 
This theory is nothing short of incredible.

In drafting its construction contracts the United States 
certainly has both the power and the resources to write 
contracts providing expressly that it will pass off onto 
its contractors, either in whole or in part, liability it 
incurs for damages caused by its own judicially deter-
mined negligence. The Government could require its 
contractors to hold it harmless without regard to fault 
on their part, or it could establish a proration of liability 
arising from the joint negligence of the parties. But 
the contractual provision before us does neither. It no 
more says that the contractor shall reimburse the Gov-
ernment for his share of joint negligence than that 
he shall be a liability insurer for the Government’s sole 
negligence.

wholly incorrect. The contractor’s agreement not to seek reimburse-
ment or contribution from the Government would have no bearing 
upon the question whether local "common law or statutory rules of 
contribution and indemnity” give the Government any right to 
recover from the contractor.
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The Court nonetheless manages to discover that the 
clause amounts to a contribution agreement, relying for 
its conclusion upon cases involving, not the simple re-
sponsibility clause before us, but express indemnification 
agreements with “hold harmless” clauses.6 This result 
is said to be desirable because it ensures a fair distribu-
tion of loss between those jointly responsible for the 
damage. But when Seckinger entered into this con-
tract, it had every reason to expect that its liability 
for injuries to its employees would be limited to what 
is imposed by the South Carolina compensation law. 
That law relieved it of responsibility in tort in ex-
change for its guarantee that its employees would re-
cover without regard to fault. Presumably its bid on 
the government project reflected its reasonable expec-
tation that this would be the extent of its liability on 
account of employee accidents. Now the Court heaps 
an unforeseen federal contractual burden atop the re-
quirement the State has already imposed.7

If the Government wants to impose additional liabili-
ties upon those with whom it contracts to do its work, 
I would require it to do so openly, so that every bidder 
may clearly know the extent of his potential liability. 
Even in the domain of private contract law, the author 
of a standard-form agreement is required to state its 
terms with clarity and candor.8 Surely no less is required

6 These cases are cited in the Court’s opinion, ante, at 215 n. 20.
7 Under South Carolina law Seckinger has been subrogated to its 

injured employee’s claim against the United States to the extent of 
its own compensation payment. S. C. Code Ann. §72-124 (1962). 
But the Court today subjects Seckinger to the incremental risk of 
liability in contribution, in a yet-to-be-determined proportion, for 
the employee’s added recovery in his tort suit against the 
Government.

8 E. g., Chrysler Corp. v. Hanover Ins. Co., 350 F. 2d 652, 655; 
Riess v. Murchison, 329 F. 2d 635, 642; Restatement of Contracts 
§ 235 (e); 3 A. Corbin on Contracts § 559 (1960).
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of the United States of America when it does business 
with its citizens.9

Mr. Justice Holmes once said that “[m]en must turn 
square corners when they deal with the Government.” 10 
I had always supposed this was a two-way street. The 
Government knows how to write an indemnification or 
contribution clause when that is what it wants. It has 
not written one here.

I would affirm the judgment.

9 Sternberger v. United States, 185 Ct. Cl. 528, 543, 401 F. 2d 
1012, 1021; Jones v. United States, 304 F. Supp. 94, 101.

30 Rock Island, A. & L. R. Co. v. United States, 254 U. S. 141, 143.
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TAGGART et  al . v . WEINACKER’S, INC.

CERTIORARI TO THE SUPREME COURT OF ALABAMA

No. 74. Argued January 12, 1970— 
Decided March 9, 1970

Following the issuance of an injunction enjoining petitioners, who 
were picketing on the narrow sidewalk adjacent to the doorway 
of respondent’s store, from trespassing and interfering with the 
right of ingress and egress, respondent ceased operating its busi-
ness and leased the premises to other store operators. The Ala-
bama Supreme Court, which affirmed the injunction, found that 
the picketing “obstructed customers using the entrances to the 
store,” based on affidavits filed by respondent, petitioners not 
having filed counter-affidavits. Held: In light of the obscure 
record, the physical circumstances of the narrow sidewalk, and 
the state courts’ finding of customer obstruction, together with 
the fact that only a bare remnant of the original controversy 
still exists, the writ of certiorari is dismissed as improvidently 
granted.

283 Ala. 171, 214 So. 2d 913, certiorari dismissed as improvidently 
granted.

Bernard Dunau argued the cause for petitioners. With 
him on the briefs were Carl L. Taylor, Otto E. Simon, 
and James C. Wood.

Shayle P. Fox argued the cause for respondent. With 
him on the brief were Lawrence M. Cohen and Alan 
Raywid.

Briefs of amici curiae urging reversal were filed by 
Solicitor General Griswold, Arnold Ordman, Dominick L. 
Manoli, Norton J. Come, and Linda Sher for the National 
Labor Relations Board, and by J. Albert Woll, Laurence 
Gold, and Thomas E. Harris for the American Federa-
tion of Labor and Congress of Industrial Organizations.
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Brice I. Bishop and Phil B. Hammond filed a brief 
for the American Retail Foundation as amicus curiae 
urging affirmance.

Allen B. Gresham filed a brief for the Homart Devel-
opment Co. as amicus curiae.

Per  Curiam .
The complaint in this case was filed January 21, 1965, 

and the state court issued a temporary injunction on 
January 22, 1965. After hearing, the state court on 
April 1, 1965, denied petitioners’ motion to dissolve the 
temporary injunction and continued it in effect. On 
April 9, 1965, an appeal was taken to the Supreme Court 
of Alabama. Over three years later, on September 19, 
1968, that court entered a judgment of affirmance. The 
petition for certiorari was filed here on March 28, 1969, 
and granted on October 13, 1969. 396 U. S. 813.

At the time the appeal was taken to the Supreme 
Court of Alabama, respondent operated a retail grocery 
and drug business on the premises that petitioners 
picketed. Late in 1966, while the appeal was pending in 
the Supreme Court of Alabama, respondent ceased to 
operate the grocery and drug business, leasing part of the 
space to Delchamps, Inc., for a retail grocery store, and 
part to Walgreen’s, Inc., for a retail drug store. Re-
spondent continues to own the land and the building at 
the site and maintains an office in the building. The 
injunction enjoins petitioners from “trespassing upon the 
property of the complainant and from further interfering 
with the complainant’s property and right of ingress 
and egress to the complainant’s property and place of 
business, until the further orders of this Court.”

While the changed circumstances do not necessarily 
make the controversy moot, they are such that, if known 
at the time the petition for a writ of certiorari was acted
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upon, we would not have granted it. For such small 
embers of controversy that may remain do not present 
the threat of grave state-federal conflict that we need 
sit to resolve.

In this connection one other circumstance should be 
noted. The Alabama Supreme Court found that this 
picketing “obstructed customers using the entrances to 
the store.” Petitioners complain (a) that no evidentiary 
hearing to resolve that factual question was ever held; 
(b) that it rests solely on conclusory affidavits; (c) that 
that is a fundamentally infirm procedure for handling 
facts in the area of the First Amendment; and (d) that 
if there were obstruction the remedy is enjoining the 
obstruction, not picketing generally. Yet this phase of 
the case is overshadowed by the special facts of the case 
as they were finally clarified on oral argument. The 
picketing started on the public sidewalks around respond-
ent’s premises which are removed from respondent’s 
store by a parking lot; but it soon was transferred 
to a sidewalk owned and maintained by respondent, a 
sidewalk from 4 feet to 5.5 feet wide and adjacent to 
the door of the store where the picketing took place. 
Even if under Food Employees v. Logan Valley Plaza, 
391 U. S. 308, the union had a First Amendment right 
to picket on the property involved in this case, a matter 
that we need not decide, in final analysis we would 
come down to whether, in light of the physical circum-
stances of this narrow sidewalk at the store entrance, the 
following ruling in Logan Valley, 391 U. S., at 320-321, 
is applicable:

“[T]he exercise of First Amendment rights may 
be regulated where such exercise will unduly interfere 
with the normal use of the public property by other 
members of the public with an equal right of access 
to it.”
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While the finding of obstruction was based on affidavits 
filed by respondent, petitioners, though they had the 
right under Alabama procedure to do so, Ala. Code, Tit. 7, 
§ 1055 (1958), filed no counter-affidavits prior to issuance 
of the temporary injunction.1 Nor did they, as was their 
right under Tit. 7, § 1061, of the Alabama Code, submit 
any such affidavits on the hearing to dissolve the injunc-
tion.1 2 They did, however, deny in their motion to dis-
solve that they were “obstructing customers from leaving 
or entering” respondent’s place of business. But the only 
evidence before the Alabama courts on the issue of ob-
struction was in respondent’s affidavits. That issue was 
critical, in light of the physical circumstances concerning 
the narrow sidewalk in front of the door where the picket-
ing took place. Petitioners, however, chose to rest on 
jurisdictional grounds.

In light of the obscure record, the physical circum-
stances of this narrow sidewalk, and the finding of the 
Alabama courts on obstruction of customers, coupled 
with the fact that only a bare remnant of the original 
controversy remains, we conclude that the writ should 
be dismissed as improvidently granted.

Mr . Just ice  Black  and Mr . Justi ce  Harlan  would 
hold under San Diego Building Trades Council v. Garmon,

1 Section 1055 provides:
“Upon the hearing of the application for injunction, the sworn 

answer of the defendant may be considered as well as the bill, and 
both sides may introduce affidavits of themselves or other witnesses; 
and upon consideration, the judge must determine whether the 
injunction be granted or refused.”

2 Section 1061 provides:
“Upon the hearing of motion to dissolve an injunction, the court 

may consider the sworn bill and answer, whether the answer con-
tains denials of the allegations of the bill or independent defensive 
matter, and also such affidavits as any party may introduce.”
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359 U. S. 236, that the State’s jurisdiction in the case 
is pre-empted by the National Labor Relations Board’s 
primary jurisdiction over labor disputes.

[For separate memorandum of Mr . Justi ce  Harlan , 
see post, p. 229.]

Mr . Chief  Just ice  Burger , concurring.
I am in accord with the Court’s action in dismissing 

this petition as having been improvidently granted. As 
the opinion of the Court indicates, “the obscure record” 
and “the fact that only a bare remnant of the original 
controversy remains” cast serious doubt on whether we 
have enough before us to pass on the claim of the 
union that it had a First Amendment right to picket on 
the private premises of the employer.

The obscure record and the atrophied controversy now 
remaining have little if any impact—I think none—on 
the issue of whether the State’s jurisdiction over this 
matter is “pre-empted” by the National Labor Relations 
Board’s primary jurisdiction over labor disputes. In my 
view any contention that the States are pre-empted in 
these circumstances is without merit. The protection 
of private property, whether a home, factory, or store, 
through trespass laws is historically a concern of state 
law. Congress has never undertaken to alter this allo-
cation of power, and has provided no remedy to an 
employer within the National Labor Relations Act 
(NLRA) to prevent an illegal trespass on his premises.*

*See People v. Goduto, 21 Ill. 2d 605, 608-609, 174 N. E. 2d 385, 
387, cert, denied, 368 U. S. 927 (1961); Hood n . Stafford, 213 
Tenn. 684, 694-695, 378 S. W. 2d 766, 771 (1964); Moreland Corp. 
v. Retail Store Employees, Local 16 Wis. 2d 499, 503, 114 N. W. 
2d 876, 878 (1962); Broomfield, Preemptive Federal Jurisdiction 
Over Concerted Trespassory Union Activity, 83 Harv. L. Rev. 552, 
555, 562-568 (1970).
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Rather, it has acted against the backdrop of the general 
application of state trespass laws to provide certain pro-
tections to employees through § 7 of the NLRA, 61 Stat. 
140, 29 U. S. C. § 157. A holding that the States were 
precluded from acting would remove the backdrop of 
state law that provided the basis of congressional action 
but would leave intact the narrower restraint present 
in federal law through § 7 and would thereby artificially 
create a no-law area.

Nothing in San Diego Building Trades Council v. Gar-
mon, 359 U. S. 236 (1959), would warrant this Court 
to declare state-law trespass remedies to be ineffective 
and thus to remit a person to his own self-help re-
sources if he desires redress for illegal trespassory pick-
eting. Garmon left to the States the power to regulate 
any matter of “peripheral concern” to the NLRA or that 
conduct that touches interests “deeply rooted in local 
feeling and responsibility.” (359 U. S., at 243, 244.) 
Few concepts are more “deeply rooted” than the power 
of a State to protect the rights of its citizens. Linn v. 
United Plant Guard Workers, Local 11^, 383 U. S. 53 
(1966), applied the Garmon exceptions to allow state 
jurisdiction over malicious libel in union organizational 
literature, recognizing that if the States were precluded 
from acting, there would be an absence of any legal 
remedy. The Court there observed that:

“The fact that the Board has no authority to grant 
effective relief aggravates the State’s concern since 
the refusal to redress an otherwise actionable wrong 
creates disrespect for the law and encourages the 
victim to take matters into his own hands.” 383 
U. S., at 64 n. 6.

A holding that Congress pre-empted this entire area is as 
inappropriate here as it was in Linn, and for precisely the
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same reasons. Cf. International Longshoremen’s Local 
1^16 v. Ariadne Shipping Co., ante, p. 201 (White , J., 
concurring).

Separate memorandum of Mr . Justice  Harlan .
I am prompted by the concurring opinion of The  

Chief  Justice  in this case, and by the concurring 
opinion of Mr . Just ice  White  (joined by The  Chief  
Justi ce  and Mr . Justi ce  Stewart ) in International 
Longshoremen’s Local I4.I6 v. Ariadne Shipping Co., 
ante, p. 201, decided today, to amplify, with the follow-
ing observations, my vote to grant certiorari and reverse 
the state judgment in the present case.

I would have thought this an easy case after San Diego 
Building Trades Council v. Garmon, 359 U. S. 236 (1959), 
wherein the Court concluded, in the broadest terms, that 
conduct that is either “arguably protected” or “arguably 
prohibited” under the federal labor laws is not subject 
to regulation by the States. In such cases the Court 
held that federal law and federal remedies apply to the 
exclusion of any state rules, and that whether federal law 
does apply is to be decided in the first instance by the 
National Labor Relations Board in accordance with the 
policy of “primary jurisdiction” established by the Na-
tional Labor Relations Act. It was concluded that the 
Board’s jurisdiction was pre-emptive notwithstanding the 
fact that access to the Board was barred by its refusal 
to exercise jurisdiction because of failure to meet the 
dollar-amount requirements.

The picketing in the case before us occurred, as found 
by the Alabama trial court, in the context of a labor 
dispute, and ultimately took place on private sidewalks 
maintained by respondent in front of entrances to its 
building. The trial court also found that there was no 
violence or threat of violence. Thus, notwithstanding
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my differences with the Garmon majority, see my con-
curring opinion, 359 U. S., at 249, as to whether States 
are pre-empted from regulating arguably “unprotected” 
activities, id., at 253, I would reverse the decision below 
since the picketing in this case falls well within the range 
of what could be considered to be protected under the 
Act.

While I recognize The  Chief  Justi ce ’s and Mr . Jus -
tice  White ’s concern over the hiatus created when the 
Board does not or cannot assert its jurisdiction, see the 
concurring opinion of The  Chief  Justic e , ante, p. 227, 
and the concurring opinion of Mr . Justic e White  in 
International Longshoremen’s Local 1416 v. Ariadne 
Shipping Co., ante, p. 201; see also Broomfield, Pre-
emptive Federal Jurisdiction Over Concerted Tres- 
passory Union Activity, 83 Harv. L. Rev. 552 (1970), 
that consideration is foreclosed, correctly in my view, 
by Garmon. Congress in the National Labor Rela-
tions Act erected a comprehensive regulatory structure 
and made the Board its chief superintendent in order 
to assure uniformity of application by an experienced 
agency. Where conduct is “arguably protected,” di-
versity of decisions by state courts would subvert the 
uniformity Congress envisioned for the federal regulatory 
program. In the absence of any further expression from 
Congress I would stand by Garmon and foreclose state 
action with respect to “arguably protected activities,” 
until the Board has acted, even if wrongs may occasion-
ally go partially or wholly unredressed.

Nothing in Linn v. United Plant Guard Workers, 
Local 114, 383 U. S. 53 (1966), is to the contrary. The 
allusion there to the exacerbating effect of the vacuum 
created by the Board’s inability to “redress” an “other-
wise actionable wrong” was made in the context of an 
implicit holding that “malicious libel,” even though pub-
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lished during a labor campaign, was not “arguably pro-
tected” by the Act and the determination that it was a 
“merely peripheral concern of the Labor Management 
Relations Act.” 383 U. S., at 61. Linn is far removed 
from the present case. Cf. International Association of 
Machinists v. Gonzales, 356 U. S. 617 (1958).
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NORTHCROSS et  al . v . BOARD OF EDUCATION 
OF THE MEMPHIS, TENNESSEE, 

CITY SCHOOLS et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT

No. 1136. Decided March 9, 1970

In May 1969 the District Court ordered the Memphis Board of 
Education to file a revised desegregation plan, and, by January 1, 
1970, to file a map of proposed zone boundaries and enrollment 
figures by race within the revised zones, so as to enable the court 
to reconsider the adequacy of a transfer provision. The court 
found that the existing and supplemental plans did “not have real 
prospects for dismantling the state-imposed dual system at the 
‘earliest practicable date.’ ” The Court of Appeals denied peti-
tioners’ request, based on Alexander v. Holmes County Board, 396 
U. S. 19, for an injunction requiring the Board to file by Janu-
ary 5, 1970, a plan for the operation of the schools as a unitary 
system for the current school year, on the ground that Alexander 
was inapplicable because the Board had converted the “dual sys-
tem into a unitary system.” Held: The Court of Appeals erred 
(1) in substituting its finding that the Board is not now operating 
a dual system for the District Court’s contrary findings, which 
were based on substantial evidence; (2) in ruling prematurely 
that the Board had converted to a unitary system, since 
neither the revised plan nor the school zones and enrollment 
figures ordered to be filed by January 1, 1970, were properly 
before it for review; and (3) in holding that Alexander is 
inapplicable to this case.

Certiorari granted; Court of Appeals’ remand of December 19, 
1969, affirmed as modified; Court of Appeals’ order of January 12, 
1970, denying injunctive relief, affirmed; motion for injunction 
pending certiorari denied.

Jack Greenberg and James M. Nabrit III for peti-
tioners.

Jack Petree for respondents.
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Per  Curiam .
In 1966 the District Court for the Western District of 

Tennessee approved a plan of respondent Board of 
Education for the desegregation of the Memphis school 
system. In July 1968 petitioners made a motion that 
the court order the Board to adopt a new plan prepared 
with the assistance of the Title IV Center of the Uni-
versity of Tennessee. The (’enter is funded by the De-
partment of Health, Education, and Welfare. The 1966 
plan permitted unrestricted free transfers, and petitioners 
desired a plan without such a provision, and one that 
would also provide among other things for complete 
faculty desegregation. The District Court denied the 
motion as filed but on May 15, 1969, in an unreported 
opinion, directed respondent Board to file a revised plan 
which would incorporate the existing plan (as respondent 
proposed during the hearing to supplement it), and which 
also would contain a modified transfer provision, a pro-
vision for the appointment of a Director of Desegrega-
tion charged with responsibility to devise ways and means 
“of assisting the Board in its affirmative duty to convert 
to a unitary system in which racial discrimination will 
be eliminated root and branch,” and provision for faculty 
desegregation. The court also directed that, prior to 
January 1, 1970, the Board file a map of proposed revised 
zone boundary lines and enrollment figures by race 
within the revised zones to enable the court then to 
“reconsider the adequacy of the transfer plan.” The 
District Court expressly found that such further steps 
were necessary because, although the respondent Board 
“has acted in good faith,” “the existing and proposed 
[supplemental] plans do not have real prospects for 
dismantling the state-imposed dual system at the ‘earliest 
practicable date? ”
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Petitioners appealed to the Court of Appeals for the 
Sixth Circuit. In June 1969 they filed a Motion for 
Summary Reversal and on November 3, 1969, after this 
Court’s decision in Alexander v. Holmes County Board 
of Education, 396 U. S. 19 (1969), a motion to require 
adoption of a unitary system now. Both motions 
were denied on December 19, 1969, and the case was 
remanded to the District Court; the Court of Appeals 
stated that action on its part would be premature “until 
the United States District Court has had submitted to 
it the ordered plan, and has had opportunity to consider 
and act upon it.”

Petitioners thereupon filed in the Court of Appeals 
a motion for injunction pending certiorari which, in 
reliance upon Alexander v. Holmes County Board, sought 
an injunction requiring respondent Board “to prepare 
and file on or before January 5, 1970, in addition to the 
adjusted zone lines it is presently required to file, a plan 
for the operation of the City of Memphis public schools 
as a unitary system during the current 1969-70 school 
year.” The motion was denied on January 12, 1970, 
on the ground that Alexander v. Holmes County Board 
was inapplicable to the case because “[the Court of 
Appeals is] satisfied that the respondent Board of Edu-
cation of Memphis is not now operating a ‘dual school 
system’ and has, subject to complying with the present 
commands of the District Judge, converted its pre-Brown 
dual system into a unitary system ‘within which no per-
son is to be effectively excluded because of race or 
color.’ ”

Petitioners, on January 30, 1970, filed in this Court a 
petition for certiorari and a motion for injunction pend-
ing certiorari “requiring the preparation, with the assist-
ance of H. E. W. or the H. E. W.-funded University of
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Tennessee Title IV Center, of a plan of complete pupil 
and faculty integration affecting all phases of the 
operations of the Memphis public school system, for 
implementation during the 1969-70 school year in 
conformity with . . . Alexander v. Holmes County 
Bd. . . .”

The petition for certiorari is granted. We hold that 
the Court of Appeals erred in the following respects:

1. Since the findings of the District Court—that the 
state-imposed dual system had not been dismantled under 
the 1966 plan and that that plan and the Board’s pro-
posed supplemental plan did “not have real prospects 
for dismantling [it] ... at the ‘earliest practicable 
date’ ”—are supported by substantial evidence, the Court 
of Appeals erred in substituting its own finding that 
respondent Board “is not now operating a ‘dual school 
system’. . . .”

2. Since it appears that neither the revised plan of 
desegregation filed on June 9, 1969, nor the revised 
school zones and updated enrollment figures which were 
ordered to be filed on or before January 1, 1970, were 
properly before the Court of Appeals for review, it was 
premature for the Court of Appeals to rule that the 
Board “has, subject to complying with the present com-
mands of the District Judge, converted its pre-Brown 
dual system into a unitary system ‘within which no per-
son is to be effectively excluded because of race or color.’ ”

3. In holding that Alexander v. Holmes County Board 
is inapplicable to this case.

The Court of Appeals’ order of remand of December 19, 
1969, is affirmed, but with direction that the District 
Court proceed promptly to consider the issues before it 
and to decide the case consistently with Alexander n . 
Holmes County Board. The order of the Court of
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Appeals of January 12, 1970, denying injunctive relief 
is affirmed. The motion for injunction pending cer-
tiorari filed in this Court is denied.

The judgment herein shall issue forthwith.

It is so ordered.

Mr . Just ice  Marsh all  took no part in the considera-
tion or decision of this case.

Mr . Chief  Just ice  Burger , concurring in the result.
Save for one factor, I would grant the petition and set 

the case for expedited argument at a special sitting, if 
necessary. The factor which is a barrier to taking this 
step now in this particular case is that one Justice would 
not be able to participate, thus limiting the Court to 
seven justices. I would do this on the basis that the 
time has come to clear up what seems to be a confusion, 
genuine or simulated, concerning this Court’s prior man-
dates. By the time of No. 944, Carter n . West Feliciana 
Parish School Board, 396 U. S. 290 (1970), Mr . Justice  
Stewart  and I indicated we preferred not to reach a 
decision without first hearing oral argument.

These school cases present widely varying factors: 
some records reveal plans for desegregating schools, others 
have no plans or only partial plans; some records reflect 
rezoning of school districts, others do not; some use 
traditional bus transportation such as began with con-
solidated schools where such transportation was impera-
tive, others use school bus transportation for a different 
purpose and unrelated to the availability of a school as 
to which such transportation is not required.

The suggestion that the Court has not defined a 
unitary school system is not supportable. In Alexander 
v. Holmes County Board oj Education, 396 U. S. 19
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(1969), we stated, albeit perhaps too cryptically, that 
a unitary system was one ‘‘within which no person is 
to be effectively excluded from any school because of 
race or color.” From what is now before us in this case 
it is not clear what issues might be raised or developed 
on argument. As soon as possible, however, we ought to 
resolve some of the basic practical problems when they 
are appropriately presented including whether, as a con-
stitutional matter, any particular racial balance must 
be achieved in the schools; to what extent school districts 
and zones may or must be altered as a constitutional 
matter; and to what extent transportation may or must 
be provided to achieve the ends sought by prior holdings 
of the Court. Other related issues may emerge.

However, for the reasons stated, namely that the 
Court is already disabled by one vacancy of long standing 
and further disabled in the particular case, I join in 
the result reached by the Court.
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COLE, BOSTON STATE HOSPITAL SUPER-
INTENDENT, et  al . v. RICHARDSON

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF MASSACHUSETTS

No. 679. Decided March 16, 1970*

300 F. Supp. 1321, vacated and remanded.

Robert H. Quinn, Attorney General of Massachusetts, 
Mark L. Cohen, Assistant Attorney General, and Gregor 
I. McGregor, Deputy Assistant Attorney General, for 
appellants in No. 679. Messrs. Quinn, Cohen, McGregor, 
and Walter H. Mayo III, Assistant Attorney General, 
for appellees in No. 774.

Ernest Winsor and John F. Cogan, Jr., for appellee in 
No. 679 and appellant in No. 774.

Per  Curiam .
The judgment is vacated and the cases are remanded 

to the United States District Court for the District of 
Massachusetts to determine whether these cases have 
become moot.

Mr . Just ice  Harlan , with whom The  Chief  Justice  
joins, concurring in the result.

The present appeals are from a single action com-
menced in the Federal District Court for the District of 
Massachusetts by Mrs. Richardson, challenging the 
validity of Mass. Gen. Laws Ann., c. 264, § 14 (1959).

*Together with No. 774, Richardson v. Cole, Boston State Hos-
pital Superintendent, et al., also on appeal from the same court.
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That law requires all public employees to subscribe to 
a loyalty oath which reads as follows:

“I do solemnly swear (or affirm) that I will uphold 
and defend the Constitution of the United States 
of America and the Constitution of the Common-
wealth of Massachusetts and that I will oppose the 
overthrow of the government of the United States 
of America or of this Commonwealth by force, vio-
lence or by any illegal or unconstitutional method.” 

Mrs. Richardson sought declaratory and injunctive relief 
against enforcement of the oath as a bar to her resuming 
employment with Boston State Hospital, and also sought 
damages for pay withheld by reason of her having re-
fused to subscribe to the oath.

The District Court granted the requested declaratory 
and injunctive relief, but stated in its opinion, “We can-
not grant her [Mrs. Richardson’s] request for back 
pay.” * Accordingly, the formal judgment contained no 
allusion to the back-pay request.

Dr. Cole, the hospital superintendent, and another 
official in No. 679 appeal from the award of declara-
tory and injunctive relief. Mrs. Richardson has cross-
appealed from the denial of back pay and by way of 
response to the appeal moved for summary affirmance 
and suggested, in the alternative, that the appeal is 
moot since the particular job she held has been “dis-
continued.” In reply, Dr. Cole has submitted an affi-
davit asserting that “[e]mployment consonant with 
[Mrs. Richardson’s] abilities and qualifications has been

*It appears from Mrs. Richardson's jurisdictional statement in 
No. 774 that she stipulated in the District Court that after her 
formal termination of employment on November 25, 1968, for 
refusing to take the oath, she “volunteered to work full-time at 
Boston State Hospital ... to continue her research project.”
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and is periodically available should she wish to apply 
for such employment.”

I fail to understand today’s wholly unexplained and 
extraordinary disposition of remanding to the lower 
court to determine if these cases are moot. Since appel-
lants in No. 679 have not disputed Mrs. Richardson’s 
specific statement that the job she held is no longer in 
existence, there may be some question as to whether a 
controversy continues to exist in that case, although I 
would have thought this question one to be resolved by 
this Court, without the necessity of a remand. Cer-
tainly, however, there can be no question that a live 
controversy exists over the damages question.

I am, however, content to acquiesce in the Court’s 
action because of the manifest triviality of the impact of 
the oath under challenge, a factor that may, I suspect, 
underlie today’s unusual disposition.

Whether or not one considers that the District Court 
erred in what perforce amounts to an exercise in seman-
tics, I would suppose that the vagueness contentions in 
this instance can, depending on how one defines his 
terms, be characterized as at least colorable—for, as the 
opinion below aptly points out, almost any word or 
phrase may be rendered vague and ambiguous by dissec-
tion with a semantic scalpel. I do not, however, consider 
it a provident use of the time of this Court to coach what 
amounts to little more than verbal calisthenics. Cf. 
S. Chase, The Tyranny of Words (1959); W. Empson, 
Seven Types of Ambiguity (1955). This kind of seman-
tic inquiry, however interesting, should not occupy the 
time of federal courts unless fundamental rights turn 
on the outcome.

I think it can be fairly said that subscribing to the 
instant oath subjected Mrs. Richardson to no more than 
an amenity. No First Amendment considerations, in my
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view, are at all involved in these cases. This oath does 
not impinge on conscience or belief, except to the extent 
that oath taking as such may offend particular individ-
uals. I also think it safe to say that the signing of this 
oath triggered no serious possibility of prosecution for 
either perjury or failure to perform the obligations of 
the oath. Indeed, I consider it most unfortunate that 
our past decisions in this field can be construed even to 
require solemn convocation of three federal judges to 
deal with a matter of such practical inconsequence.

Mr . Just ice  Dougla s , dissenting.
The plaintiff Richardson brought this action before a 

three-judge District Court to declare unconstitutional a 
Massachusetts loyalty oath statute, to enjoin her supe-
riors at the Boston State Hospital from prohibiting her 
from discharging her duties at the hospital, and to 
recover back pay. The District Court entered its opin-
ion, granting the declaratory and injunctive relief but 
denying the claim for back pay, on June 26, 1969. 300 F. 
Supp. 1321. Appellants in No. 679 filed a notice of 
appeal from the grant of injunctive and declaratory 
relief in the District Court on July 30, 1969, and dock-
eted a timely appeal in this Court on September 29, 1969. 
Notice of appeal from the denial of back pay was filed 
in No. 774 in the District Court on August 25, 1969, and 
a timely appeal was docketed in this Court on October 
24, 1969.

On October 25, 1969, appellee in No. 679 filed a motion 
to affirm or dismiss on the grounds of mootness: “At the 
time this case was heard and argued in the district court 
the appellee’s job at Boston State Hospital was still in 
existence, but at or before the time the appellants filed 
their present appeal such job had been discontinued.”

In reply, appellants in No. 679 deny that the case is
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moot and in support thereof submit an affidavit of 
Dr. Cole, Superintendent of the Boston State Hospital, 
which states:

“1. At all times subsequent to the decision of the 
United States District Court in the above-entitled 
case on June 26, 1969 it has been, and at the present 
time is, open for the appellee Lucretia Peteros 
Richardson to apply for employment at Boston 
State Hospital and enjoy full consideration pursuant 
to the terms of the decision of the District Court;

“2. Employment consonant with her abilities and 
qualifications has been and is periodically available 
should she wish to apply for such employment;

“3. The project for which the appellee was hired 
is still on-going at Boston State Hospital.”

I do not see how one can even arguably maintain that 
the cases are moot.

The question tendered is an important one. The state 
oath struck down by the District Court on the grounds 
of vagueness reads as follows:

“I do solemnly swear (or affirm) that I will uphold 
and defend the Constitution of the United States 
of America and the Constitution of the Common-
wealth of Massachusetts and that I will oppose the 
overthrow of the government of the United States 
of America or of this Commonwealth by force, vio-
lence or by any illegal or unconstitutional method.” 
Mass. Gen. Laws Ann., c. 264, § 14 (1959).

The District Court said:
“A ‘violation’ of section 14, which presumably 
means a failure to ‘live up’ to the oath, since its 
phraseology is in the future tense, is a felony.” 300 
F. Supp., at 1322.
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The unanimous opinion of the District Court holding 
the oath unconstitutional is earnestly challenged by 
appellants in No. 679, who maintain that the invalida-
tion of the oath is an unwarranted federal invasion of the 
State’s domain.

I would note probable jurisdiction on both appeals and 
put the cases down for oral argument.
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MARTIN-TRIGONA v. STATE BOARD OF LAW 
EXAMINERS OF ILLINOIS

APPEAL FROM THE SUPREME COURT OF ILLINOIS

No. 1360, Mise. Decided March 16, 1970

Appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as 
a petition for a writ of certiorari, certiorari is denied.

UNITED STATES v. OGLE

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF INDIANA

No. 737. Decided March 16, 1970

Judgment reversed and remanded on Count 1 of the indictment 
and affirmed on Count 2.

Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Mervyn Hamburg for 
the United States.

Per  Curiam .
The judgment of the United States District Court 

for the Southern District of Indiana dismissing Count 1 
of the indictment under 26 U. S. C. § 4742 (a) is reversed 
and the case is remanded to that court for trial on that 
count. Minor n . United States, 396 U. S. 87. The 
judgment of the same court dismissing Count 2 of the 
indictment under 26 U. S. C. §4744 (a)(1) is affirmed.
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HAMILTON et  al . v. McKEITHEN, GOVERNOR 
OF LOUISIANA

APPEAL FROM THE SUPREME COURT OF LOUISIANA

No. 1046. Decided March 16, 1970

254 La. 683, 226 So. 2d 494, appeal dismissed.

C. Alvin Tyler for appellants.
Jack P. F. Gremillion, Attorney General of Louisiana, 

and Sam H. Jones for appellee and intervenors below.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

TRYON v. IOWA

APPEAL FROM THE SUPREME COURT OF IOWA

No. 1090. Decided March 16, 1970

Appeal dismissed and certiorari denied.

Donald E. O’Brien for appellant.
Richard C. Turner, Attorney General of Iowa, and 

David A. Elder kin and Michael J. Laughlin, Assistant 
Attorneys General, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.
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BRATCHER v. LAIRD, SECRETARY OF 
DEFENSE, et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 1391, Mise. Decided March 16, 1970

Certiorari granted; 415 F. 2d 760, vacated and remanded.

Solicitor General Griswold for respondents.

Per  Curiam .
The motion for leave to proceed in forma pauperis is 

granted.
Upon consideration of the suggestion of the Solicitor 

General and upon an examination of the entire record, 
the petition for a writ of certiorari is granted, the judg-
ment of the United States Court of Appeals for the 
Ninth Circuit is vacated, and the case is remanded to 
that court in order that it may consider whether it 
wishes to adhere to its decision in light of the contrary 
position now adopted by respondents. If it decides not 
to adhere to its former ruling, the Court of Appeals may 
then determine whether it would be appropriate to 
remand the case to the District Court.
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NORTHERN FREIGHT LINES, INC., et  al . v . 
UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF GEORGIA

No. 1100. Decided March 16, 1970

304 F. Supp. 536, affirmed.

Guy H. Postell, David A. Sutherland, David Axelrod, 
Roland Rice, John S. Fessenden, Richard R. Sigmon, 
Peter T. Beardsley, R. Edwin Brady, Albert B. Rosen-
baum, Donald E. Cross, Bryce Rea, Jr., Eugene T. 
Liipjert, and William O. Turney for appellants.

Solicitor General Griswold, Assistant Attorney Gen-
eral McLaren, Howard E. Shapiro, Robert W. Ginnane, 
Fritz R. Kahn, and Raymond M. Zimmet for the United 
States et aL, John E. Robson and Arthur M. Wisehart 
for Railway Express Agency, Inc., and John J. C. Martin 
for Drug & Toilet Preparation Traffic Conference et al., 
appellees.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.
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March 16, 1970 397 U. S.

CITY OF NEW YORK v. UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE CENTRAL DISTRICT OF CALIFORNIA

No. 1121. Decided March 16, 1970*

307 F. Supp. 617, affirmed in No. 1121, appeal dismissed in No. 1122.

J. Lee Rankin, Norman Redlich, John R. Thompson, 
and David I. Shapiro for appellant in No. 1121. Benja-
min F. Schwartz and Herbert A. Karzen for appellants 
in No. 1122.

Solicitor General Griswold, Assistant Attorney Gen-
eral McLaren, Howard E. Shapiro, and Bernard M. 
Hollander for the United States in both cases. Carl J. 
Schuck, Wayne H. Knight, Fred D. Fag g III, Philip K. 
Verleger, Allyn O. Kreps, Julian 0. Von Kalinowski, 
Lloyd N. Cutler, Howard P. Willens, James S. Campbell, 
Ross L. Malone, and Marcus Mattson for Automobile 
Manufacturers Assn., Inc., et al., appellees in both cases.

Briefs of amici curiae in No. 1121 were filed by 
Jerry S. Cohen, Harold E. Kohn, Aaron M. Fine, and 
William T. Coleman, Jr., for the City of Baltimore et al. ; 
by John H. Larson for the County of Los Angeles et al. ; 
and by David Berger and Herbert B. Newberg for the 
County of Lackawanna et al.

Per  Curiam .
In No. 1121 the motion to affirm is granted and the 

judgment is affirmed.
In No. 1122 the motion to dismiss is granted and the 

appeal is dismissed for want of jurisdiction.

*Together with No. 1122, Grossman et al. v. Automobile Manu-
facturers Assn., Inc., et al., also on appeal from the same court.
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UNITED STATES v. VAN LEEUWEN

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT

No. 403. Argued February 25, 1970—Decided March 23, 1970

Respondent mailed two 12-pound packages of coins at Mt. Vernon, 
Washington, near the Canadian border, to addresses in Cali-
fornia and Tennessee, under circumstances arousing suspicion. 
The type of mailing was first class and thus the packages were 
not subject to discretionary inspection. A 29-hour detention of 
the packages, occasioned mainly by the time differential in obtain-
ing information about the Tennessee addressee before a search 
warrant was obtained, caused the Court of Appeals to hold that 
the coins were improperly admitted in evidence against respondent 
who had been found guilty of illegally importing gold coins from 
Canada. Held: Under the facts of this case the 29-hour delay 
is not “unreasonable” under the Fourth Amendment. Pp. 251-253.

414 F. 2d 758, reversed.

Solicitor General Griswold argued the cause for the 
United States. With him on the brief were Assistant 
Attorney General Wilson, Joseph J. Connolly, Beatrice 
Rosenberg, and Sidney M. Glazer.

Craig G. Davis, by appointment of the Court, 396 
U. S. 952, argued the cause and filed a brief for 
respondent.

Mr . Justic e Douglas  delivered the opinion of the 
Court.

Respondent, at about 1:30 p. m. on Thursday, 
March 28, 1968, mailed two 12-pound packages at the 
post office in Mt. Vernon, Washington, a town some 
60 miles from the Canadian border. One package was 
addressed to a post office box in Van Nuys, California, 
and the other to a post office box in Nashville, Tennessee. 
Respondent declared they contained coins. Each pack-
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age was to be sent airmail registered and each was 
insured for $10,000, a type of mailing that the parties 
agree was first class, making them not subject to dis-
cretionary inspection?

When the postal clerk told a policeman who happened 
to be present that he was suspicious of the packages, the 
policeman at once noticed that the return address on 
the packages was a vacant housing area of a nearby 
junior college, and that the license plates of respondent’s 
car were British Columbia. The policeman called the 
Canadian police, who called customs in Seattle. At 
3 o’clock that afternoon customs called Van Nuys and 
learned that the addressee of one package was under 
investigation in Van Nuys for trafficking in illegal coins. 
Due to the time differential, Seattle customs was unable 
to reach Nashville until the following morning, March 29, 
when Seattle was advised that the second addressee was 
also being investigated for the same crime. A customs 
official in Seattle thereupon filed an affidavit for a search 
warrant for both packages with a United States com-
missioner, who issued the search warrant at 4 p. m., and 
it was executed in Mt. Vernon at 6:30 p. m., 2% hours 
later. Thereupon the packages were opened, inspected, 
resealed, and promptly sent on their way.

Other evidence showed that respondent had brought 
the two packages in from Canada without declaring them. 
He was tried for illegally importing gold coins in viola-
tion of 18 U. S. C. § 545 and found guilty and sentenced 
and fined. On appeal, the Court of Appeals reversed, 
holding that the coins were improperly admitted in 
evidence because a timely warrant had not been obtained. 
414 F. 2d 758. The case is here on a petition for a writ 
of certiorari, 396 U. S. 885. We reverse.

139 CFR §131.2 describes “first class” mail as “matter closed 
against postal inspection,” which follows the definition in 39 U. S. C. 
§4251 (a).
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It has long been held that first-class mail such as 
letters and sealed packages subject to letter postage— 
as distinguished from newspapers, magazines, pamphlets, 
and other printed matter—is free from inspection by 
postal authorities, except in the manner provided by the 
Fourth Amendment. As stated in Ex parte Jackson, 
96 U. S. 727, 733, decided in 1878:

“Letters and sealed packages of this kind in the 
mail are as fully guarded from examination and in-
spection, except as to their outward form and weight, 
as if they were retained by the parties forwarding 
them in their own domiciles. The constitutional 
guaranty of the right of the people to be secure in 
their papers against unreasonable searches and sei-
zures extends to their papers, thus closed against 
inspection, wherever they may be. Whilst in the 
mail, they can only be opened and examined under 
like warrant, issued upon similar oath or affirmation, 
particularly describing the thing to be seized, as is 
required when papers are subjected to search in one’s 
own household. No law of Congress can place in 
the hands of officials connected with the postal serv-
ice any authority to invade the secrecy of letters and 
such sealed packages in the mail; and all regulations 
adopted as to mail matter of this kind must be in 
subordination to the great principle embodied in 
the fourth amendment of the Constitution.”

The course of events since 1878 has underlined the 
relevance and importance of the Post Office to our con-
stitutional rights. Mr. Justice Holmes in Milwaukee 
Pub. Co. v. Burleson, 255 U. S. 407, 437 (dissenting 
opinion), said that “the use of the mails is almost as 
much a part of free speech as the right to use our 
tongues.” We have emphasized over and over again that 
while Congress may classify the mail and fix the charges
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for its carriage, it may not set up regimes of censorship 
over it, Hannegan v. Esquire, Inc., 327 U. S. 146, or 
encumber its flow by setting “administrative officials 
astride the flow of mail to inspect it, appraise it, write 
the addressee about it, and await a response before dis-
patching the mail” to him.2 Lamont v. Postmaster Gen-
eral, 381 U. S. 301, 306. Yet even first-class mail is not 
beyond the reach of all inspection; and the sole question 
here is whether the conditions for its detention and 
inspection had been satisfied. We think they had been.

The nature and weight of the packages, the fictitious 
return address, and the British Columbia license plates 
of respondent who made the mailings in this border town 
certainly justified detention, without a warrant, while 
an investigation was made. The “protective search for 
weapons” of a suspect which the Court approved in 
Terry v. Ohio, 392 U. S. 1, 20-27, even when probable 
cause for an arrest did not exist, went further than we 
need go here. The only thing done here on the basis 
of suspicion was detention of the packages. There was 
at that point no possible invasion of the right “to be 
secure” in the “persons, houses, papers, and effects” pro-
tected by the Fourth Amendment against “unreasonable 
searches and seizures.” Theoretically—and it is theory 
only that respondent has on his side—detention of mail 
could at some point become an unreasonable seizure of 
“papers” or “effects” within the meaning of the Fourth 
Amendment. Detention for V/2 hours—from 1:30 p. m. 
to 3 p. m.—for an investigation certainly was not exces-
sive; and at the end of that time probable cause existed 
for believing that the California package was part of an 
illicit project. A warrant could have been obtained that

2 The question as to the right of the addressee to stop deliveries 
is a separate and distinct one. See No. 399, Rowan v. Post Office, 
post, p. 728.
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day for the one package; yet the mystery of the other 
package remained unsolved and federal officials in Ten-
nessee could not be reached because of the time differen-
tial. The next morning they were reached and it was 
learned that the second package was also probably part 
of an illicit project. By 4 p. m.—or 26^ hours after the 
mailing in Mt. Vernon—a search warrant was obtained 
in Seattle and at 6:30 p. m., or 29 hours after the mailing, 
the search warrant reached Mt. Vernon, a speedy trans-
mission considering the rush-hour time of day and the 
congested highway.

No interest protected by the Fourth Amendment was 
invaded by forwarding the packages the following day 
rather than the day when they were deposited. The 
significant Fourth Amendment interest was in the pri-
vacy of this first-class mail; and that privacy was not 
disturbed or invaded until the approval of the magistrate 
was obtained.

The rule of our decisions certainly is not that first- 
class mail can be detained 29 hours after mailing in 
order to obtain the search warrant needed for its in-
spection. We only hold that on the facts of this case— 
the nature of the mailings, their suspicious character, 
the fact that there were two packages going to separate 
destinations, the unavoidable delay in contacting the 
more distant of the two destinations, the distance be-
tween Mt. Vernon and Seattle—a 29-hour delay between 
the mailings and the service of the warrant cannot be 
said to be “unreasonable” within the meaning of the 
Fourth Amendment. Detention for this limited time 
was, indeed, the prudent act rather than letting the 
packages enter the mails and then, in case the initial 
suspicions were confirmed, trying to locate them en route 
and enlisting the help of distant federal officials in serv-
ing the warrant.

Reversed.
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GOLDBERG, COMMISSIONER OF SOCIAL 
SERVICES OF THE CITY OF NEW

YORK v. KELLY et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK

No. 62. Argued October 13, 1969—Decided March 23, 1970

Appellees are New York City residents receiving financial aid under 
the federally assisted Aid to Families with Dependent Children 
program or under New York State’s general Home Relief pro-
gram who allege that officials administering these programs ter-
minated, or were about to terminate, such aid without prior 
notice and hearing, thereby denying them due process of law. 
The District Court held that only a pre-terminat ion evidentiary 
hearing would satisfy the constitutional command, and rejected 
the argument of the welfare officials that, the combination of the 
existing post-termination “fair hearing” and informal pre-termina- 
tion review was sufficient. Held:

1. Welfare benefits are a matter of statutory entitlement for 
persons qualified to receive them and procedural due process is 
applicable to their termination. Pp. 261-263.

2. The interest of the eligible recipient in the uninterrupted 
receipt of public assistance, which provides him with essential 
food, clothing, housing, and medical care, coupled with the State’s 
interest that his payments not be erroneously terminated, clearly 
outweighs the State’s competing concern to prevent any increase 
in its fiscal and administrative burdens. Pp. 264-266.

3. A pre-termination evidentiary hearing is necessary to provide 
the welfare recipient with procedural due process. Pp. 264, 
266-271.

(a) Such hearing need not take the form of a judicial or 
quasi-judicial trial, but the recipient must be provided with 
timely and adequate notice detailing the reasons for termination, 
and an effective opportunity to defend by confronting adverse 
witnesses and by presenting his own arguments and evidence 
orally before the decision maker. Pp. 266-270.
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(b) Counsel need not be furnished at the pre-termination 
hearing, but the recipient must be allowed to retain an attorney 
if he so desires. P. 270.

(c) The decisionmaker need not file a full opinion or make 
formal findings of fact or conclusions of law but should state 
the reasons for his determination and indicate the evidence he 
relied on. P. 271.

(d) The decisionmaker must be impartial, and although 
prior involvement in some aspects of a case will not necessarily 
bar a welfare official from acting as decision maker, he should not 
have participated in making the determination under review. 
P. 271.

294 F. Supp. 893, affirmed.

John J. Loftin, Jr., argued the cause for appellant. 
With him on the briefs were J. Lee Rankin and Stanley 
Iluchsbaum.

Lee A. Albert argued the cause for appellees. With 
him on the brief were Robert Borsody, Martin Garbus, 
and David Diamond.

Briefs of amici curiae were filed by Solicitor General 
Griswold, Assistant Attorney General Ruckelshaus, and 
Robert V. Zener for the United States, and by Victor G. 
Rosenblum and Daniel Wm. Fessler for the National 
Institute for Education in Law and Poverty.

Mr . Justice  Brennan  delivered the opinion of the 
Court.

The question for decision is whether a State that 
terminates public assistance payments to a particular 
recipient without affording him the opportunity for an 
evidentiary hearing prior to termination denies the recip-
ient procedural due process in violation of the Due 
Process Clause of the Fourteenth Amendment.

This action was brought in the District Court for 
the Southern District of New York by residents of New
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York City receiving financial aid under the federally 
assisted program of Aid to Families with Dependent 
Children (AFDC) or under New York State’s general 
Home Relief program? Their complaint alleged that the 
New York State and New York City officials admin-
istering these programs terminated, or were about to 
terminate, such aid without prior notice and hearing, 
thereby denying them due process of law.1 2 At the time 

1 AFDC was established by the Social Security Act of 1935, 49 
Stat. 627, as amended, 42 U. S. C. §§601-610 (1964 ed. and Supp. 
IV). It is a categorical assistance program supported by federal 
grants-in-aid but administered by the States according to regulations 
of the Secretary of Health, Education, and Welfare. See N. Y. 
Social Welfare Law §§ 343-362 (1966). We considered other aspects 
of AFDC in King v. Smith, 392 U. S. 309 (1968), and in Shapiro v. 
Thompson, 394 U. S. 618 (1969).

Home Relief is a general assistance program financed and ad-
ministered solely by New York state and local governments. N. Y. 
Social Welfare Law §§ 157-165 (1966), since July 1, 1967, Social 
Services Law §§ 157-166. It assists any person unable to support 
himself or to secure support from other sources. Id., § 158.

2 Two suits were brought and consolidated in the District Court. 
The named plaintiffs were 20 in number, including intervenors. Four-
teen had been or were about to be cut off from AFDC, and six from 
Home Relief. During the course of this litigation most, though not 
all, of the plaintiffs either received a “fair hearing” (see infra, at 259- 
260) or were restored to the rolls without a hearing. However, even 
in many of the cases where payments have been resumed, the under-
lying questions of eligibility that resulted in the bringing of this 
suit have not been resolved. For example, Mrs. Altagracia Guzman 
alleged that she was in danger of losing AFDC payments for failure 
to cooperate with the City Department of Social Services in suing 
her estranged husband. She contended that the departmental policy 
requiring such cooperation was inapplicable to the facts of her case. 
The record shows that payments to Mrs. Guzman have not been 
terminated, but there is no indication that the basic dispute over her 
duty to cooperate has been resolved, or that the alleged danger of 
termination has been removed. Home Relief payments to Juan 
DeJesus were terminated because he refused to accept counseling and 
rehabilitation for drug addiction. Mr. DeJesus maintains that he
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the suits were filed there was no requirement of prior 
notice or hearing of any kind before termination of 
financial aid. However, the State and city adopted pro-
cedures for notice and hearing after the suits were 
brought, and the plaintiffs, appellees here, then chal-
lenged the constitutional adequacy of those procedures.

The State Commissioner of Social Services amended 
the State Department of Social Services’ Official Regu-
lations to require that local social services officials pro-
posing to discontinue or suspend a recipient’s financial 
aid do so according to a procedure that conforms to 
either subdivision (a) or subdivision (b) of § 351.26 of 
the regulations as amended.* 3 The City of New York

does not use drugs. His payments were restored the day after his 
complaint was filed. But there is nothing in the record to indicate 
that the underlying factual dispute in his case has been settled.

3 The adoption in February 1968 and the amendment in April of 
Regulation §351.26 coincided with or followed several revisions by 
the Department of Health, Education, and Welfare of its regulations 
implementing 42 U. S. C. §602 (a)(4), which is the provision of 
the Social Security Act that requires a State to afford a “fair 
hearing” to any recipient of aid under a federally assisted program 
before termination of his aid becomes final. This requirement is 
satisfied by a post-termination “fair hearing” under regulations 
presently in effect. See HEW Handbook of Public Assistance Ad-
ministration (hereafter HEW Handbook), pt. IV, §§6200-6400. A 
new HEW regulation, 34 Fed. Reg. 1144 (1969), now scheduled to 
take effect in July 1970, 34 Fed. Reg. 13595 (1969), would require 
continuation of AFDC payments until the final decision after a “fair 
hearing” and would give recipients a right to appointed counsel at 
“fair hearings.” 45 CFR §205.10, 34 Fed. Reg. 1144 (1969); 45 
CFR §220.25, 34 Fed. Reg. 1356 (1969). For the safeguards speci-
fied at such “fair hearings” see HEW Handbook, pt. IV, §§ 6200- 
6400. Another recent regulation now in effect requires a local agency 
administering AFDC to give “advance notice of questions it has 
about an individual’s eligibility so that a recipient has an oppor-
tunity to discuss his situation before receiving formal written notice 
of reduction in payment or termination of assistance.” Id., pt. IV, 
§2300 (d)(5). This case presents no issue of the validity or con-
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elected to promulgate a local procedure according to sub-
division (b). That subdivision, so far as here pertinent, 
provides that the local procedure must include the giving 
of notice to the recipient of the reasons for a proposed 
discontinuance or suspension at least seven days prior to 
its effective date, with notice also that upon request the 
recipient may have the proposal reviewed by a local wel-
fare official holding a position superior to that of the 
supervisor who approved the proposed discontinuance or 
suspension, and, further, that the recipient may submit, 
for purposes of the review, a written statement to dem-
onstrate why his grant should not be discontinued or 
suspended. The decision by the reviewing official 
whether to discontinue or suspend aid must be made 
expeditiously, with written notice of the decision to the 
recipient. The section further expressly provides that 
“[assistance shall not be discontinued or suspended 
prior to the date such notice of decision is sent to the 
recipient and his representative, if any, or prior to the 
proposed effective date of discontinuance or suspension, 
whichever occurs later.”

Pursuant to subdivision (b), the New York City De-
partment of Social Services promulgated Procedure No. 
68-18. A caseworker who has doubts about the recip-
ient’s continued eligibility must first discuss them with 
the recipient. If the caseworker concludes that the re-
cipient is no longer eligible, he recommends termination 

struction of the federal regulations. It is only subdivision (b) of 
§351.26 of the New York State regulations and implementing pro-
cedure 68-18 of New York City that pose the constitutional ques-
tion before us. Cf. Shapiro v. Thompson, 394 U. S. 618, 641 (1969). 
Even assuming that the constitutional question might be avoided 
in the context of AFDC by construction of the Social Security Act 
or of the present federal regulations thereunder, or by waiting for 
the new regulations to become effective, the question must be faced 
and decided in the context of New York’s Home Relief program, to 
which the procedures also apply.
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of aid to a unit supervisor. If the latter concurs, he 
sends the recipient a letter stating the reasons for propos-
ing to terminate aid and notifying him that within seven 
days he may request that a higher official review the 
record, and may support the request with a written 
statement prepared personally or with the aid of an 
attorney or other person. If the reviewing official affirms 
the determination of ineligibility, aid is stopped imme-
diately and the recipient is informed by letter of the 
reasons for the action. Appellees’ challenge to this 
procedure emphasizes the absence of any provisions 
for the personal appearance of the recipient 
before the reviewing official, for oral presentation of 
evidence, and for confrontation and cross-examination of 
adverse witnesses.4 However, the letter does inform 
the recipient that he may request a post-termination 
“fair hearing.” 5 This is a proceeding before an inde-

4 These omissions contrast with the provisions of subdivision (a) 
of § 351.26, the validity of which is not at issue in this Court. That 
subdivision also requires written notification to the recipient at least 
seven days prior to the proposed effective date of the reasons for the 
proposed discontinuance or suspension. However, the notification 
must further advise the recipient that if he makes a request therefor 
he will be afforded an opportunity to appear at a time and place indi-
cated before the official identified in the notice, who will review his 
case with him and allow him to present such written and oral evi-
dence as the recipient may have to demonstrate why aid should not 
be discontinued or suspended. The District Court assumed that sub-
division (a) would be construed to afford rights of confrontation and 
cross-examination and a decision based solely on the record. 294 
F. Supp. 893, 906-907 (1968).

5 N. Y. Social Welfare Law § 353 (2) (1966) provides for a 
post-termination “fair hearing” pursuant to 42 U. S. C. § 602 (a) (4). 
See n. 3, supra. Although the District Court noted that HEW 
had raised some objections to the New York “fair hearing” pro-
cedures, 294 F. Supp., at 898 n. 9, these objections are not at 
issue in this Court. Shortly before this suit was filed, New York 
State adopted a similar provision for a “fair hearing” in ter-
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pendent state hearing officer at which the recipient may 
appear personally, offer oral evidence, confront and cross- 
examine the witnesses against him, and have a record 
made of the hearing. If the recipient prevails at the 
“fair hearing” he is paid all funds erroneously withheld.* 6 
HEW Handbook, pt. IV, §§ 6200-6500; 18 NYCRR 
§§ 84.2-84.23. A recipient whose aid is not restored by 
a “fair hearing” decision may have judicial review. 
N. Y. Civil Practice Law and Rules, Art. 78 (1963). 
The recipient is so notified, 18 NYCRR § 84.16.

I
The constitutional issue to be decided, therefore, is the 

narrow one whether the Due Process Clause requires that 
the recipient be afforded an evidentiary hearing before 
the termination of benefits.7 The District Court held

minations of Home Relief. 18 NYCRR §§ 84.2—84.23. In both 
AFDC and Home Relief the “fair hearing” must be held within 
10 working days of the request, § 84.6, with decision within 
12 working days thereafter, § 84.15. It was conceded in oral 
argument that these time limits are not in fact observed.

6 Current HEW regulations require the States to make full retro-
active payments (with federal matching funds) whenever a ‘ fair 
hearing” results in a reversal of a termination of assistance. HEW 
Handbook, pt. IV, §§6200 (k), 6300 (g), 6500 (a); see 18 NYCRR 
§358.8. Under New York State regulations retroactive payments 
can also be made, with certain limitations, to correct an erroneous 
termination discovered before a “fair hearing” has been held. 18 
NYCRR §351.27. HEW regulations also authorize, but do not 
require, the States to continue AFDC payments without loss of 
federal matching funds pending completion of a “fair hearing.” 
HEW Handbook, pt. IV, § 6500 (b). The new HEW regulations 
presently scheduled to become effective July 1, 1970, will supersede 
all of these provisions. See n. 3, supra.

7 Appellant does not question the recipient’s due process right to 
evidentiary review after termination. For a general discussion of 
the provision of an evidentiary hearing prior to termination, 
see Comment, The Constitutional Minimum for the Termination of 
Welfare Benefits: The Need for and Requirements of a Prior Hear-
ing, 68 Mich. L. Rev. 112 (1969).
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that only a pre-termination evidentiary hearing would 
satisfy the constitutional command, and rejected the 
argument of the state and city officials that the combina-
tion of the post-termination “fair hearing” with the in-
formal pre-termination review disposed of all due process 
claims. The court said: “While post-termination review 
is relevant, there is one overpowering fact which controls 
here. By hypothesis, a welfare recipient is destitute, 
without funds or assets. . . . Suffice it to say that to 
cut off a welfare recipient in the face of . . . ‘brutal need’ 
without a prior hearing of some sort is unconscionable, 
unless overwhelming considerations justify it.” Kelly v. 
Wyman, 294 F. Supp. 893, 899, 900 (1968). The court 
rejected the argument that the need to protect the pub-
lic’s tax revenues supplied the requisite “overwhelming 
consideration.” “Against the justified desire to protect 
public funds must be weighed the individual’s over-
powering need in this unique situation not to be 
wrongfully deprived of assistance .... While the prob-
lem of additional expense must be kept in mind, it does 
not justify denying a hearing meeting the ordinary 
standards of due process. Under all the circumstances, 
we hold that due process requires an adequate hearing 
before termination of welfare benefits, and the fact that 
there is a later constitutionally fair proceeding does not 
alter the result.” Id., at 901. Although state officials 
were party defendants in the action, only the Commis-
sioner of Social Services of the City of New York ap-
pealed. We noted probable jurisdiction, 394 U. S. 971 
(1969), to decide important issues that have been the 
subject of disagreement in principle between the three- 
judge court in the present case and that convened in 
Wheeler v. Montgomery, No. 14, post, p. 280, also decided 
today. We affirm.

Appellant does not contend that procedural due proc-
ess is not applicable to the termination of welfare bene-
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fits. Such benefits are a matter of statutory entitlement 
for persons qualified to receive them.8 Their termination 
involves state action that adjudicates important rights. 
The constitutional challenge cannot be answered by an 
argument that public assistance benefits are “a ‘privilege’ 
and not a ‘right.’ ” Shapiro v. Thompson, 394 U. S. 
618, 627 n. 6 (1969). Relevant constitutional restraints 
apply as much to the withdrawal of public assistance 
benefits as to disqualification for unemployment compen-
sation, Sherbert v. Verner, 374 U. S. 398 (1963); or to 
denial of a tax exemption, Speiser v. Randall, 357 U. S. 
513 (1958); or to discharge from public employment, 
Slochower v. Board of Higher Education, 350 U. S. 
551 (1956).9 The extent to which procedural due process 

8 It may be realistic today to regard welfare entitlements as 
more like “property” than a “gratuity.” Much of the existing 
wealth in this country takes the form of rights that do not fall 
within traditional common-law concepts of property. It has been 
aptly noted that
“[s]ociety today is built around entitlement. The automobile 
dealer has his franchise, the doctor and lawyer their professional 
licenses, the worker his union membership, contract, and pension 
rights, the executive his contract and stock options; all are devices 
to aid security and independence. Many of the most important of 
these entitlements now flow from government: subsidies to farmers 
and businessmen, routes for airlines and channels for television 
stations; long term contracts for defense, space, and education; social 
security pensions for individuals. Such sources of security, whether 
private or public, are no longer regarded as luxuries or gratuities; 
to the recipients they are essentials, fully deserved, and in no sense 
a form of charity. It is only the poor whose entitlements, although 
recognized by public policy, have not been effectively enforced.” 
Reich, Individual Rights and Social Welfare: The Emerging Legal 
Issues, 74 Yale L. J. 1245, 1255 (1965). See also Reich, The New 
Property, 73 Yale L. J. 733 (1964).

9 See also Goldsmith v. United States Board of Tax Appeals, 270 
U. S. 117 (1926) (right of a certified public accountant to practice 
before the Board of Tax Appeals); Hornsby v. Allen, 326 F. 2d 605
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must be afforded the recipient is influenced by the extent 
to which he may be “condemned to suffer grievous loss,” 
Joint Anti-Fascist Rejugee Committee v. McGrath, 341 
U. S. 123, 168 (1951) (Frankfurter, J., concurring), and 
depends upon whether the recipient’s interest in avoiding 
that loss outweighs the governmental interest in sum-
mary adjudication. Accordingly, as we said in Cafeteria 
& Restaurant Workers Union v. McElroy, 367 U. S. 886, 
895 (1961), “consideration of w’hat procedures due proc-
ess may require under any given set of circumstances 
must begin with a determination of the precise nature 
of the government function involved as well as of the 
private interest that has been affected by governmental 
action.” See also Hannah v. Larche, 363 U. S. 420, 440, 
442 (1960).

It is true, of course, that some governmental benefits 
may be administratively terminated without affording 
the recipient a pre-termination evidentiary hearing.* 10

(C. A. 5th Cir. 1964) (right to obtain a retail liquor store license); 
Dixon v. Alabama State Board of Education, 294 F. 2d 150 (C. A. 
5th Cir.), cert, denied, 368 U. S. 930 (1961) (right to attend a public 
college).

10 One Court of Appeals has stated: “In a wide variety of situa-
tions, it has long been recognized that where harm to the public is 
threatened, and the private interest infringed is reasonably deemed 
to be of less importance, an official body can take summary action 
pending a later hearing.” R. A. Holman & Co. v. SEC, 112 U. S. 
App. D. C. 43, 47, 299 F. 2d 127, 131, cert, denied, 370 U. S. 911 
(1962) (suspension of exemption from stock registration require-
ment). See also, for example, Ewing v. Mytinger & Casselberry, 
Inc., 339 U. S. 594 (1950) (seizure of mislabeled vitamin product); 
North American Cold Storage Co. n . Chicago, 211 U. S. 306 (1908) 
(seizure of food not fit for human use); Yakus n . United States, 
321 U. S. 414 (1944) (adoption of wartime price regulations); 
Gonzalez v. Freeman, 118 U. S. App. D. C. 180, 334 F. 2d 570 (1964) 
(disqualification of a contractor to do business with the Govern-
ment). In Cafeteria & Restaurant Workers Union v. McElroy, 
supra, at 896, summary dismissal of a public employee was upheld 
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But we agree with the District Court that when welfare is 
discontinued, only a pre-termination evidentiary hearing 
provides the recipient with procedural due process. 
Cf. Sniadach v. Family Finance Corp., 395 U. S. 337 
(1969). For qualified recipients, welfare provides the 
means to obtain essential food, clothing, housing, and 
medical care.11 Cf. Nash v. Florida Industrial Commis-
sion, 389 U. S. 235, 239 (1967). Thus the crucial factor 
in this context—a factor not present in the case of the 
blacklisted government contractor, the discharged gov-
ernment employee, the taxpayer denied a tax exemption, 
or virtually anyone else whose governmental entitle-
ments are ended—is that termination of aid pending reso-
lution of a controversy over eligibility may deprive an 
eligible recipient of the very means by which to live 
while he waits. Since he lacks independent resources, 
his situation becomes immediately desperate. His need 
to concentrate upon finding the means for daily sub-
sistence, in turn, adversely affects his ability to seek 
redress from the welfare bureaucracy.11 12

Moreover, important governmental interests are pro-
moted by affording recipients a pre-termination evi-
dentiary hearing. From its founding the Nation’s basic

because “[i]n [its] proprietary military capacity, the Federal Gov-
ernment . . . has traditionally exercised unfettered control,” and 
because the case involved the Government’s “dispatch of its own 
internal affairs.” Cf. Perkins n . Lukens Steel Co., 310 U. S. 113 
(1940).

11 Administrative determination that a person is ineligible for 
welfare may also render him ineligible for participation in state- 
financed medical programs. See N. Y. Social Welfare Law § 366 
(1966).

12 His impaired adversary position is particularly telling in light 
of the welfare bureaucracy’s difficulties in reaching correct decisions 
on eligibility. See Comment, Due Process and the Right to a Prior 
Hearing in Welfare Cases, 37 Ford. L. Rev. 604, 610-611 (1969).
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commitment has been to foster the dignity and well-
being of all persons within its borders. We have come to 
recognize that forces not within the control of the poor 
contribute to their poverty.13 This perception, against 
the background of our traditions, has significantly in-
fluenced the development of the contemporary public 
assistance system. Welfare, by meeting the basic de-
mands of subsistence, can help bring within the reach 
of the poor the same opportunities that are available 
to others to participate meaningfully in the life of the 
community. At the same time, welfare guards against 
the societal malaise that may flow from a widespread 
sense of unjustified frustration and insecurity. Public 
assistance, then, is not mere charity, but a means to 
“promote the general Welfare, and secure the Blessings 
of Liberty to ourselves and our Posterity.” The same 
governmental interests that counsel the provision of 
welfare, counsel as well its uninterrupted provision to 
those eligible to receive it; pre-termination evidentiary 
hearings are indispensable to that end.

Appellant does not challenge the force of these con-
siderations but argues that they are outweighed by 
countervailing governmental interests in conserving 
fiscal and administrative resources. These interests, the 
argument goes, justify the delay of any evidentiary hear-
ing until after discontinuance of the grants. Summary 
adjudication protects the public fisc by stopping pay-
ments promptly upon discovery of reason to believe 
that a recipient is no longer eligible. Since most termi-
nations are accepted without challenge, summary adju-
dication also conserves both the fisc and administrative 
time and energy by reducing the number of evidentiary 
hearings actually held.

13 See, e. g., Reich, supra, n. 8, 74 Yale L. J., at 1255.
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We agree with the District Court, however, that these 
governmental interests are not overriding in the wel-
fare context. The requirement of a prior hearing 
doubtless involves some greater expense, and the benefits 
paid to ineligible recipients pending decision at the hear-
ing probably cannot be recouped, since these recipients 
are likely to be judgment-proof. But the State is not 
without weapons to minimize these increased costs. 
Much of the drain on fiscal and administrative re-
sources can be reduced by developing procedures for 
prompt pre-termination hearings and by skillful use of 
personnel and facilities. Indeed, the very provision for 
a post-termination evidentiary hearing in New York’s 
Home Relief program is itself cogent evidence that the 
State recognizes the primacy of the public interest in 
correct eligibility determinations and therefore in the 
provision of procedural safeguards. Thus, the inter-
est of the eligible recipient in uninterrupted receipt of 
public assistance, coupled with the State’s interest that 
his payments not be erroneously terminated, clearly out-
weighs the State’s competing concern to prevent any 
increase in its fiscal and administrative burdens. As 
the District Court correctly concluded, “[t]he stakes are 
simply too high for the welfare recipient, and the 
possibility for honest error or irritable misjudgment 
too great, to allow termination of aid without giving 
the recipient a chance, if he so desires, to be fully in-
formed of the case against him so that he may contest 
its basis and produce evidence in rebuttal.” 294 F. Supp., 
at 904-905.

II
We also agree with the District Court, however, that 

the pre-termination hearing need not take the form of a 
judicial or quasi-judicial trial. We bear in mind that 
the statutory ‘‘fair hearing” will provide the recipient 
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with a full administrative review.14 Accordingly, the 
pre-termination hearing has one function only: to 
produce an initial determination of the validity of the 
welfare department’s grounds for discontinuance of pay-
ments in order to protect a recipient against an er-
roneous termination of his benefits. Cf. Sniadach v. 
Family Finance Corp., 395 U. S. 337, 343 (1969) 
(Harlan , J., concurring). Thus, a complete record and 
a comprehensive opinion, which would serve primarily to 
facilitate judicial review and to guide future decisions, 
need not be provided at the pre-termination stage. We 
recognize, too, that both welfare authorities and re-
cipients have an interest in relatively speedy resolution 
of questions of eligibility, that they are used to dealing 
with one another informally, and that some welfare 
departments have very burdensome caseloads. These 
considerations justify the limitation of the pre-termina-
tion hearing to minimum procedural safeguards, adapted 
to the particular characteristics of welfare recipients, and 
to the limited nature of the controversies to be resolved. 
We wish to add that we, no less than the dissenters, 
recognize the importance of not imposing upon the 
States or the Federal Government in this developing 
field of law any procedural requirements beyond those 
demanded by rudimentary due process.

“The fundamental requisite of due process of law is 
the opportunity to be heard.” Grannis v. Ordean, 234 
U. S. 385, 394 (1914). The hearing must be “at a mean-
ingful time and in a meaningful manner.” Armstrong v. 
Manzo, 380 U. S. 545, 552 (1965). In the present 
context these principles require that a recipient have 
timely and adequate notice detailing the reasons for a

14 Due process does not, of course, require two hearings. If, 
for example, a State simply wishes to continue benefits until after 
a “fair” hearing there will be no need for a preliminary hearing.
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proposed termination, and an effective opportunity to de-
fend by confronting any adverse witnesses and by 
presenting his own arguments and evidence orally. 
These rights are important in cases such as those before 
us, where recipients have challenged proposed termina-
tions as resting on incorrect or misleading factual prem-
ises or on misapplication of rules or policies to the facts 
of particular cases.15

We are not prepared to say that the seven-day notice 
currently provided by New York City is constitutionally 
insufficient per se, although there may be cases where 
fairness would require that a longer time be given. 
Nor do we see any constitutional deficiency in the con-
tent or form of the notice. New York employs both a 
letter and a personal conference with a caseworker to 
inform a recipient of the precise questions raised about 
his continued eligibility. Evidently the recipient is told 
the legal and factual bases for the Department’s doubts. 
This combination is probably the most effective method 
of communicating with recipients.

The city’s procedures presently do not permit re-
cipients to appear personally with or without counsel 
before the official who finally determines continued eligi-
bility. Thus a recipient is not permitted to present evi-
dence to that official orally, or to confront or cross- 
examine adverse witnesses. These omissions are fatal 
to the constitutional adequacy of the procedures.

The opportunity to be heard must be tailored to the

15 This case presents no question requiring our determination 
whether due process requires only an opportunity for written sub-
mission, or an opportunity both for written submission and oral 
argument, where there are no factual issues in dispute or where 
the application of the rule of law is not intertwined with factual 
issues. See FCC v. WJR, 337 U. S. 265, 275-277 (1949).
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capacities and circumstances of those who are to be 
heard.16 It is not enough that a welfare recipient may 
present his position to the decision maker in writing 
or secondhand through his caseworker. Written sub-
missions are an unrealistic option for most recipients, who 
lack the educational attainment necessary to write effec-
tively and who cannot obtain professional assistance. 
Moreover, written submissions do not afford the flexibility 
of oral presentations; they do not permit the recipient to 
mold his argument to the issues the decision maker 
appears to regard as important. Particularly where 
credibility and veracity are at issue, as they must be in 
many termination proceedings, written submissions are 
a wholly unsatisfactory basis for decision. The second-
hand presentation to the decisionmaker by the case-
worker has its own deficiencies; since the caseworker 
usually gathers the facts upon which the charge of in-
eligibility rests, the presentation of the recipient’s side 
of the controversy cannot safely be left to him. There-
fore a recipient must be allowed to state his position 
orally. Informal procedures will suffice; in this con-
text due process does not require a particular order of 
proof or mode of offering evidence. Cf. HEW Handbook, 
pt. IV, § 6400 (a).

In almost every setting where important decisions 
turn on questions of fact, due process requires an oppor-
tunity to confront and cross-examine adverse witnesses. 
E. g., ICC v. Louisville N. R. Co., 227 U. S. 88, 
93-94 (1913); Willner v. Committee on Character & 
Fitness, 373 U. S. 96, 103-104 (1963). What we said in

i6“[T]he prosecution of an appeal demands a degree of security, 
awareness, tenacity, and ability which few dependent people have.” 
Wedemeyer & Moore, The American Welfare System, 54 Calif. L. 
Rev. 326, 342 (1966).
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Greene v. McElroy, 360 U. S. 474, 496-497 (1959), is 
particularly pertinent here:

“Certain principles have remained relatively im-
mutable in our jurisprudence. One of these is that 
where governmental action seriously injures an in-
dividual, and the reasonableness of the action de-
pends on fact findings, the evidence used to prove 
the Government’s case must be disclosed to the 
individual so that he has an opportunity to show 
that it is untrue. While this is important in the 
case of documentary evidence, it is even more im-
portant where the evidence consists of the testimony 
of individuals whose memory might be faulty or 
who, in fact, might be perjurers or persons motivated 
by malice, vindictiveness, intolerance, prejudice, or 
jealousy. We have formalized these protections in 
the requirements of confrontation and cross-exam-
ination. They have ancient roots. They find ex-
pression in the Sixth Amendment .... This Court 
has been zealous to protect these rights from erosion. 
It has spoken out not only in criminal cases, . . . 
but also in all types of cases where administra-
tive . . . actions were under scrutiny.”

Welfare recipients must therefore be given an opportunity 
to confront and cross-examine the witnesses relied on 
by the department.

“The right to be heard would be, in many cases, of 
little avail if it did not comprehend the right to be 
heard by counsel.” Powell v. Alabama, 287 U. S. 45, 
68-69 (1932). We do not say that counsel must be 
provided at the pre-termination hearing, but only that 
the recipient must be allowed to retain an attorney 
if he so desires. Counsel can help delineate the issues, 
present the factual contentions in an orderly manner, 
conduct cross-examination, and generally safeguard the 
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interests of the recipient. We do not anticipate that 
this assistance will unduly prolong or otherwise encum-
ber the hearing. Evidently HEW has reached the same 
conclusion. See 45 CFR § 205.10, 34 Fed. Reg. 1144 
(1969); 45 CFR § 220.25, 34 Fed. Reg. 13595 (1969).

Finally, the decisionmaker’s conclusion as to a re-
cipient’s eligibility must rest solely on the legal rules 
and evidence adduced at the hearing. Ohio Bell Tel. 
Co. v. PUC, 301 U. S. 292 (1937); United States v. 
Abilene 5. R. Co., 265 U. S. 274, 288-289 (1924). 
To demonstrate compliance with this elementary require-
ment, the decision maker should state the reasons for 
his determination and indicate the evidence he relied 
on, cf. Wichita R. & Light Co. v. PUC, 260 U. S. 48, 
57-59 (1922), though his statement need not amount to a 
full opinion or even formal findings of fact and con-
clusions of law. And, of course, an impartial de-
cision maker is essential. Cf. In re Murchison, 349 U. S. 
133 (1955); Wong Yang Sung v. McGrath, 339 U. S. 33, 
45-46 (1950). We agree with the District Court that 
prior involvement in some aspects of a case will not neces-
sarily bar a welfare official from acting as a decision 
maker. He should not, however, have participated in 
making the determination under review.

Affirmed.

[For dissenting opinion of Mr . Chief  Justi ce  Burge r , 
see post, p. 282.]

[For dissenting opinion of Mr . Justi ce  Stew art , see 
post, p. 285.]

Mr . Just ice  Black , dissenting.
In the last half century the United States, along with 

many, perhaps most, other nations of the world, has 
moved far toward becoming a welfare state, that is, 
a nation that for one reason or another taxes its most
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affluent people to help support, feed, clothe, and shelter 
its less fortunate citizens. The result is that today more 
than nine million men, women, and children in the United 
States receive some kind of state or federally financed 
public assistance in the form of allowances or gratuities, 
generally paid them periodically, usually by the week, 
month, or quarter.1 Since these gratuities are paid on 
the basis of need, the list of recipients is not static, and 
some people go off the lists and others are added from 
time to time. These ever-changing lists put a constant 
administrative burden on government and it certainly 
could not have reasonably anticipated that this burden 
would include the additional procedural expense imposed 
by the Court today.

The dilemma of the ever-increasing poor in the midst 
of constantly growing affluence presses upon us and must 
inevitably be met within the framework of our demo-
cratic constitutional government, if our system is to 
survive as such. It was largely to escape just such press-
ing economic problems and attendant government repres-
sion that people from Europe, Asia, and other areas set-
tled this country and formed our Nation. Many of those 
settlers had personally suffered from persecutions of 
various kinds and wanted to get away from governments 
that had unrestrained powers to make life miserable for 
their citizens. It was for this reason, or so I believe, 
that on reaching these new lands the early settlers under-
took to curb their governments by confining their powers 

1 This figure includes all recipients of Old-age Assistance, Aid to 
Families with Dependent Children, Aid to the Blind, Aid to the 
Permanently and Totally Disabled, and general assistance. In 
this case appellants are AFDC and general assistance recipients. 
In New York State alone there are 951,000 AFDC recipients and 
108,000 on general assistance. In the Nation as a whole the com-
parable figures are 6,080,000 and 391,000. U. S. Bureau of the 
Census, Statistical Abstract of the United States: 1969 (90th ed.), 
Table 435, p. 297.
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within written boundaries, which eventually became 
written constitutions.2 They wrote their basic charters 
as nearly as men’s collective wisdom could do so as to 
proclaim to their people and their officials an emphatic 
command that: “Thus far and no farther shall you go; 
and where we neither delegate powers to you, nor pro-
hibit your exercise of them, we the people are left free.” 3

Representatives of the people of the Thirteen Original 
Colonies spent long, hot months in the summer of 1787 
in Philadelphia, Pennsylvania, creating a government of 
limited powers. They divided it into three depart-
ments—Legislative, Judicial, and Executive. The Judi-
cial Department was to have no part whatever in making 
any law’s. In fact proposals looking to vesting some 
power in the Judiciary to take part in the legislative 
process and veto laws were offered, considered, and 
rejected by the Constitutional Convention.4 In my

2 The goal of a written constitution with fixed limits on govern-
mental power had long been desired. Prior to our colonial constitu-
tions, the closest man had come to realizing this goal was the political 
movement of the Levellers in England in the 1640’s. J. Frank, 
The Levellers (1955). In 1647 the Levellers proposed the adoption 
of An Agreement of the People which set forth written limitations 
on the English Government. This proposal contained many of the 
ideas which later were incorporated in the constitutions of this 
Nation. Id., at 135-147.

3 This command is expressed in the Tenth Amendment:
“The powers not delegated to the United States by the Constitu-

tion, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people.”

4 It was proposed that members of the judicial branch would sit 
on a Council of Revision which would consider legislation and have 
ihe power to veto it. This proposal was rejected. J. Elliot, 1 Elliot’s 
Debates 160, 164, 214 (Journal of the Federal Convention) ; 395, 
39S (Yates’ Minutes) ; vol. 5, pp. 151, 164-166, 344-349 (Madison’s 
Notes) (Lippincott ed. 1876). It was also suggested that The 
Chief Justice would serve as a member of the President’s executive 
council, but this proposal was similarly rejected. Id., vol. 5, pp. 442, 
445, 446, 462.
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judgment there is not one word, phrase, or sentence 
from the beginning to the end of the Constitution 
from which it can be inferred that judges were granted 
any such legislative power. True, Marbury v. Madison, 
1 Cranch 137 (1803), held, and properly, I think, 
that courts must be the final interpreters of the Consti-
tution, and I recognize that the holding can provide an 
opportunity to slide imperceptibly into constitutional 
amendment and law making. But when federal judges 
use this judicial power for legislative purposes, I think 
they wander out of their field of vested powers and 
transgress into the area constitutionally assigned to the 
Congress and the people. That is precisely what I 
believe the Court is doing in this case. Hence my 
dissent.

The more than a million names on the relief rolls in 
New York,5 and the more than nine million names on 
the rolls of all the 50 States were not put there at 
random. The names are there because state welfare 
officials believed that those people were eligible for 
assistance. Probably in the officials’ haste to make out 
the lists many names were put there erroneously in order 
to alleviate immediate suffering, and undoubtedly some 
people are drawing relief who are not entitled under 
the law to do so. Doubtless some draw relief checks 
from time to time who know they are not eligible, 
either because they are not actually in need or for 
some other reason. Many of those who thus draw un-
deserved gratuities are without sufficient property to 
enable the government to collect back from them any 
money they wrongfully receive. But the Court today 
holds that it would violate the Due Process Clause of 
the Fourteenth Amendment to stop paying those people 
weekly or monthly allowances unless the government 
first affords them a full “evidentiary hearing” even

See n. 1, supra.
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though welfare officials are persuaded that the recipients 
are not rightfully entitled to receive a penny under the 
law. In other words, although some recipients might be 
on the lists for payment wholly because of deliberate 
fraud on their part, the Court holds that the government 
is helpless and must continue, until after an evidentiary 
hearing, to pay money that it does not owe, never has 
owed, and never could owe. I do not believe there is 
any provision in our Constitution that should thus para-
lyze the government’s efforts to protect itself against 
making payments to people who are not entitled to them.

Particularly do I not think that the Fourteenth 
Amendment should be given such an unnecessarily broad 
construction. That Amendment came into being pri-
marily to protect Negroes from discrimination, and while 
some of its language can and does protect others, all 
know that the chief purpose behind it was to protect 
ex-slaves. Cf. Adamson v. California, 332 U. S. 46, 71- 
72, and n. 5 (1947) (dissenting opinion). The Court, 
however, relies upon the Fourteenth Amendment and in 
effect says that failure of the government to pay a prom-
ised charitable instalment to an individual deprives 
that individual of his own property, in violation of the 
Due Process Clause of the Fourteenth Amendment. It 
somewhat strains credulity to say that the government’s 
promise of charity to an individual is property belonging 
to that individual when the government denies that the 
individual is honestly entitled to receive such a payment.

I would have little, if any, objection to the majority’s 
decision in this case if it were written as the report of the 
House Committee on Education and Labor, but as an 
opinion ostensibly resting on the language of the Con-
stitution I find it woefully deficient. Once the verbiage 
is pared away it is obvious that this Court today adopts 
the views of the District Court “that to cut off a welfare 
recipient in the face of . . . ‘brutal need’ without a prior
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hearing of some sort is unconscionable,” and therefore, 
says the Court, unconstitutional. The majority reaches 
this result by a process of weighing “the recipient’s inter-
est in avoiding” the termination of welfare benefits 
against “the governmental interest in summary adjudica-
tion.” Ante, at 263. Today’s balancing act requires a 
“pre-termination evidentiary hearing,” yet there is noth-
ing that indicates what tomorrow’s balance will be. 
Although the majority attempts to bolster its decision 
with limited quotations from prior cases, it is obvious 
that today’s result does not depend on the language of 
the Constitution itself or the principles of other deci-
sions, but solely on the collective judgment of the ma-
jority as to what would be a fair and humane procedure 
in this case.

This decision is thus only another variant of the view 
often expressed by some members of this Court that the 
Due Process Clause forbids any conduct that a majority 
of the Court believes “unfair,” “indecent,” or “shocking 
to their consciences.” See, e. g., Rochin v. California, 342 
U. S. 165, 172 (1952). Neither these words nor any 
like them appeal' anywhere in the Due Process Clause. 
If they did, they would leave the majority of Justices 
free to hold any conduct unconstitutional that they 
should conclude on their own to be unfair or shock-
ing to them/5 Had the drafters of the Due Process Clause 
meant to leave judges such ambulatory power to declare

61 am aware that some feel that the process employed in reaching 
today’s decision is not dependent on the individual views of the 
Justices involved, but is a mere objective search for the “collective 
conscience of mankind,” but in my view that description is only a 
euphemism for an individual’s judgment. Judges are as human as 
anyone and as likely as others to see the world through their own 
eyes and find the “collective conscience” remarkably similar to their 
own. Cf. Griswold v. Connecticut, 381 U. S. 479, 518-519 (1965) 
(Black , J., dissenting); Sniadach v. Family Finance Corp., 395 
U. S. 337, 350-351 (1969) (Black , J., dissenting).
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laws unconstitutional, the chief value of a written consti-
tution, as the Founders saw it, would have been lost. In 
fact, if that view of due process is correct, the Due Process 
Clause could easily swallow up all other parts of the 
Constitution. And truly the Constitution would always 
be “what the judges say it is” at a given moment, not 
what the Founders wrote into the document.7 A writ-
ten constitution, designed to guarantee protection against 
governmental abuses, including those of judges, must 
have written standards that mean something definite and 
have an explicit content. I regret very much to be 
compelled to say that the Court today makes a drastic 
and dangerous departure from a Constitution written 
to control and limit the government and the judges and 
moves toward a constitution designed to be no more and 
no less than what the judges of a particular social and 
economic philosophy declare on the one hand to be fair 
or on the other hand to be shocking and unconscionable.

The procedure required today as a matter of consti-
tutional law finds no precedent in our legal system. 
Reduced to its simplest terms, the problem in this case 
is similar to that frequently encountered when two par-
ties have an ongoing legal relationship that requires 
one party to make periodic payments to the other. Often 
the situation arises where the party “owing” the money 
stops paying it and justifies his conduct by arguing that 
the recipient is not legally entitled to payment. The 
recipient can, of course, disagree and go to court to com-
pel payment. But I know of no situation in our legal 
system in which the person alleged to owe money to

7 To realize how uncertain a standard of “fundamental fairness” 
would be, one has only to reflect for a moment on the possible 
disagreement if the “fairness” of the procedure in this case were 
propounded to the head of the National Welfare Rights Organiza-
tion, the president of the national Chamber of Commerce, and the 
chairman of the John Birch Society.
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another is required by law to continue making payments 
to a judgment-proof claimant without the benefit of any 
security or bond to insure that these payments can be 
recovered if he wins his legal argument. Yet today’s 
decision in no way obligates the welfare recipient to pay 
back any benefits wrongfully received during the pre-
termination evidentiary hearings or post any bond, and 
in all “fairness” it could not do so. These recipients are 
by definition too poor to post a bond or to repay the 
benefits that, as the majority assumes, must be spent 
as received to insure survival.

The Court apparently feels that this decision will 
benefit the poor and needy. In my judgment the even-
tual result will be just the opposite. While today’s 
decision requires only an administrative, evidentiary 
hearing, the inevitable logic of the approach taken will 
lead to constitutionally imposed, time-consuming delays 
of a full adversary process of administrative and judicial 
review. In the next case the welfare recipients are 
bound to argue that cutting off benefits before judicial 
review of the agency’s decision is also a denial of due 
process. Since, by hypothesis, termination of aid at that 
point may still “deprive an eligible recipient of the very 
means by which to live while he waits,” ante, at 264, 
I would be surprised if the weighing process did not 
compel the conclusion that termination without full judi-
cial review would be unconscionable. After all, at each 
step, as the majority seems to feel, the issue is only one 
of weighing the government’s pocketbook against the 
actual survival of the recipient, and surely that balance 
must always tip in favor of the individual. Similarly 
today’s decision requires only the opportunity to have the 
benefit of counsel at the administrative hearing, but it 
is difficult to believe that the same reasoning process 
would not require the appointment of counsel, for other-
wise the right to counsel is a meaningless one since these 
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people are too poor to hire their own advocates. Cf. 
Gideon n . Wainwright, 372 U. S. 335, 344 (1963). Thus 
the end result of today’s decision may well be that the 
government, once it decides to give welfare benefits, 
cannot reverse that decision until the recipient has had 
the benefits of full administrative and judicial review, 
including, of course, the opportunity to present his case 
to this Court. Since this process will usually entail a 
delay of several years, the inevitable result of such a con-
stitutionally imposed burden will be that the government 
will not put a claimant on the rolls initially until it has 
made an exhaustive investigation to determine his eligi-
bility. While this Court will perhaps have insured that 
no needy person will be taken off the rolls without a full 
“due process” proceeding, it will also have insured that 
many will never get on the rolls, or at least that they will 
remain destitute during the lengthy proceedings followed 
to determine initial eligibility.

For the foregoing reasons I dissent from the Court’s 
holding. The operation of a welfare state is a new 
experiment for our Nation. For this reason, among 
others, I feel that new experiments in carrying out a 
welfare program should not be frozen into our constitu-
tional structure. They should be left, as are other legis-
lative determinations, to the Congress and the legisla-
tures that the people elect to make our laws.
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WHEELER et  al . v. MONTGOMERY, DIRECTOR, 
DEPARTMENT OF SOCIAL WELFARE OF 

CALIFORNIA, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF CALIFORNIA

No. 14. Argued October 13, 1969—Decided March 23, 1970

In a class action brought by recipients of old age benefits who are 
subject to California welfare termination provisions, a three-judge 
District Court upheld the California pre-termination review pro-
cedure in welfare cases, though it does not afford the recipient 
an evidentiary hearing at which he may personally appear to offer 
oral evidence and confront adverse witnesses. Held: Procedural 
due process requires a pre-termination evidentiary hearing before 
welfare payments may be discontinued or suspended. Goldberg 
v. Kelly, ante, p. 254. Pp. 281-282.

296 F. Supp. 138, reversed.

Peter E. Sitkin argued the cause for appellants. With 
him on the briefs were Steven J. Antler and Charles 
Stephen Ralston.

Elizabeth Palmer, Deputy Attorney General of Cali-
fornia, argued the cause for appellees. With her on the 
brief were Thomas C. Lynch, Attorney General, Richard 
L. Mayers, Deputy Attorney General, Thomas M. 
O’Connor, and Raymond D. Williamson, Jr.

Solicitor General Griswold, Assistant Attorney Gen-
eral Ruckelshaus, and Robert V. Zener filed a brief for 
the United States as amicus curiae urging affirmance. 
Thomas L. Fike filed a brief for the Legal Aid Society 
of Alameda County as amicus curiae.

Mr . Justic e Brennan  delivered the opinion of the 
Court.

This is a companion case to No. 62, Goldberg v. Kelly, 
ante, p. 254. It is a class action brought by all recipients
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of old age benefits who are subject to California welfare 
termination provisions. A three-judge District Court for 
the Northern District of California held that the Califor-
nia procedure for pre-termination review in welfare cases 
satisfies the requirements of the Due Process Clause, 
296 F. Supp. 138 (1968), and we noted probable juris-
diction, 394 U. S. 970 (1969). This procedure requires 
notice to the recipient of the proposed discontinuance 
or suspension at least three days prior to its effective 
date, together with reasons for the intended action and 
a statement of what information or action is required to 
re-establish eligibility, advice that the recipient may meet 
his caseworker before his benefits are terminated “[t]o 
discuss the entire matter informally for purposes of clari-
fication and, where possible, resolution,” and assurance 
that there will be “prompt investigation” of the case 
and restoration of payments “as soon as there is eligi-
bility” to receive them.*  The procedure does not, how-

*California State Department of Social Welfare, Public Social 
Services Manual, Reg. 44-325 (effective April 1, 1968). The per-
tinent provisions of the regulation state:
“.43 . . . The recipient . . . shall be notified, in writing, immediately 
upon the initial decision being made to withhold a warrant beyond 
its usual delivery date . . . and in no case less than three . . . mail 
delivery days prior to the usual delivery date of the warrant . . . . 
The county shall give such notice as it has reason to believe will 
be effective including, if necessary, a home call by appropriate 
personnel. . . . Every notification shall include:

“.431 A statement setting forth the proposed action and the 
grounds therefor, together with what information, if any, is needed 
or action required to reestablish eligibility ....

“.432 Assurance that prompt investigation is being made; that 
the withheld warrant will be delivered as soon as there is eligibil-
ity to receive it; and that the evidence or other information which 
brought about the withholding action will be freely discussed with 
the recipient ... if he so desires ....

“.434 A statement that the recipient . . . may have the oppor-
tunity to meet with his caseworker ... in the county department, at 
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ever, afford the recipient an evidentiary hearing at which 
he may personally appear to offer oral evidence and con-
front and cross-examine the witnesses against him. In 
Goldberg v. Kelly, supra, decided today, we held that 
procedural due process requires such an evidentiary pre-
termination hearing before welfare payments may be 
discontinued or suspended. Accordingly, the judgment 
of the District Court must be and is reversed on the 
authoritv of Goldberg v. Kelly. n ,v v Reversed.

Mr . Just ice  Black , for the reasons set forth in his 
dissenting opinion in No. 62, Goldberg v. Kelly, ante, 
p. 271, dissents and would affirm the judgment below.

Mr . Chief  Justic e Burger , with whom Mr . Justice  
Black  joins, dissenting.*

Although I agree in large part with Mr . Justice  
Black ’s views in No. 62, Goldberg v. Kelly, ante, p. 271, 
there are additional factors I wish to mention in dissent 
from today’s unwise and precipitous constitutional 
holdings.

The procedures for review of administrative action in 
the “welfare” area are in a relatively early stage of 
development; HEW has already taken the initiative 
by promulgating regulations requiring that AFDC pay-

a specified time, or during a given time period which shall not 
exceed three . . . working days, and the last day of which shall be at 
least one . . . day prior to the usual delivery date of the warrant, and 
at a place specifically designated in order to enable the recipient . . .

“(a) To learn the nature and extent of the information on which 
the withholding action is based;

“(b) To provide any explanation or information, including, but 
not limited to that described in the notification . . . ;

“(c) To discuss the entire matter informally for purposes of 
clarification and, where possible, resolution.”

*[This opinion applies also to No. 62, Goldberg v. Kelly, ante, 
p. 254.]
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ments be continued until a final decision after a “fair 
hearing” is held.1 The net effect would be to provide 
a hearing prior to a termination of benefits. Indeed, 
the HEW administrative regulations go far beyond the 
result reached today since they require that recipients be 
given the right to appointed counsel,1 2 a position expressly 
rejected by the majority. As the majority notes, see 
ante, at 257 n. 3, these regulations are scheduled to take 
effect in July 1970. Against this background I am 
baffled as to why we should engage in “legislating” via 
constitutional fiat when an apparently reasonable result 
has been accomplished administratively.

That HEW has already adopted such regulations sug-
gests to me that we ought to hold the heavy hand of 
constitutional adjudication and allow evolutionary proc-
esses at various administrative levels to develop, given 
their flexibility to make adjustments in procedure with-
out long delays. This would permit orderly develop-
ment of procedural solutions, aided as they would be 
by expert guidance available within federal agencies 
which have an overview of the entire problem in the 50 
States. I cannot accept—indeed I reject—any notion 
that a government which pays out billions of dollars to 
nearly nine million welfare recipients is heartless, insensi-
tive, or indifferent to the legitimate needs of the poor.

The Court’s action today seems another manifestation 
of the now familiar constitutionalizing syndrome: once 
some presumed flaw is observed, the Court then eagerly 
accepts the invitation to find a constitutionally “rooted” 
remedy. If no provision is explicit on the point, it is 
then seen as “implicit” or commanded by the vague and 
nebulous concept of “fairness.”

1 45 CFR § 205.10, 34 Fed. Reg. 1144 (1969).
2 45 CFR §220.25, 34 Fed. Reg. 1356 (1969). See also HEW 

Handbook, pt. IV, §§ 2300 (d) (5), 6200-6400.
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I can share the impatience of all who seek instant 
solutions; there is a great temptation in this area to 
frame remedies that seem fair and can be mandated 
forthwith as against administrative or congressional 
action that calls for careful and extended study. That 
is thought too slow. But, however cumbersome or gla-
cial, this is the procedure the Constitution contemplated.

I would not suggest that the procedures of administer-
ing the Nation’s complex welfare programs are beyond 
the reach of courts, but I would wait until more is known 
about the problems before fashioning solutions in the 
rigidity of a constitutional holding.

By allowing the administrators to deal with these 
problems we leave room for adjustments if, for example, 
it is found that a particular hearing process is too costly. 
The history of the complexity of the administrative 
process followed by judicial review as we have seen it 
for the past 30 years should suggest the possibility 
that new layers of procedural protection may become an 
intolerable drain on the very funds earmarked for food, 
clothing, and other living essentials.3

Aside from the administrative morass that today’s 
decision could well create, the Court should also be 
cognizant of the legal precedent it may be setting. The 
majority holding raises intriguing possibilities concern-
ing the right to a hearing at other stages in the welfare 
process which affect the total sum of assistance, even 
though the action taken might fall short of complete 
termination. For example, does the Court’s holding

3 We are told, for example, that Los Angeles County alone employs 
12,500 welfare workers to process grants to 500,000 people under 
various welfare programs. The record does not reveal how many 
more employees will be required to give this newly discovered “due 
process” to every welfare recipient whose payments are terminated 
for fraud or other factors of ineligibility or those whose initial 
applications are denied.
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embrace welfare reductions or denial of increases as op-
posed to terminations, or decisions concerning initial 
applications or requests for special assistance? The 
Court supplies no distinguishable considerations and 
leaves these crucial questions unanswered.

Mr . Justice  Stewart , dissenting.*
Although the question is for me a close one, I do 

not believe that the procedures that New York and 
California now follow in terminating welfare payments 
are violative of the United States Constitution. See 
Cafeteria cfe Restaurant Workers Union v. McElroy, 367 
U. S. 886, 894-897.

*[This opinion applies also to No. 62, Goldberg v. Kelly, ante, 
p. 254.]
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UNITED STATES v. ESTATE OF DONNELLY et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT

No. 104. Argued January 12, 1970— 
Decided March 23, 1970

Respondents Carlson made a bona fide purchase in 1960 of realty in 
Livingston County, Michigan, from one Donnelly against whom 
the Government had acquired a tax lien in 1950. Section 3672 
of the Internal Revenue Code of 1939 provided that a federal 
tax lien became valid against a subsequent purchaser if notice of 
the lien had been filed (1) in a state office in which the filing of 
such notice was “authorized” by state law or (2) in the federal 
district court for the district where the property was located, 
if filing in a state office was not thus “authorized.” Concluding 
that the state law, which imposed a more onerous requirement of 
content than federal law, did not “authorize” filing the federal 
notice with the state office within the meaning of § 3672, the 
federal tax authorities filed notice of the lien on the Livingston 
County land in the appropriate district court. The Government 
brought this action in 1966 to foreclose the tax lien on that 
property. The District Court granted summary judgment for 
the Carlsons against the Government’s contention that the case 
was controlled by United States v. Union Central Life Ins. Co., 
368 U. S. 291 (1961), which held that the Michigan statute did 
not “authorize” the state filing of federal lien notices and that 
filing in the appropriate federal district court sufficed to give a 
lien priority over subsequent purchasers. The District Court held 
that Union Central should not be applied retroactively against a 
good-faith purchase antedating that decision since at the time of 
their purchase the Carlsons could have assumed from previous fed-
eral court decisions that the Michigan statute applied to the filing 
of federal tax lien notices. The Court of Appeals affirmed. 
Held: The Government’s tax lien was properly filed in the District 
Court and was thus entitled to priority. Any reliance that the 
Carlsons may have placed on the lower courts’ construction of 
§ 3672 which the Government had never accepted and which this 
Court rejected in United States v. Union Central Life Ins. Co.,
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supra, would not, on the facts of this case, foreclose applicability 
of that decision here. Chicot Drainage District v. Baxter State 
Bank, 308 U. S. 371, distinguished. Pp. 290-295.

406 F. 2d 1065, reversed and remanded.

Matthew J. Zinn argued the cause for the United 
States. On the brief were Solicitor General Griswold, 
Assistant Attorney General Walters, Joseph J. Connolly, 
and Crombie J. D. Garrett.

Daniel N. Pevos argued the cause and filed a brief for 
respondents.

Mr . Justi ce  Marsh all  delivered the opinion of the 
Court.

In 1950, a tax liability of approximately $26,000 was 
assessed against the taxpayer Donnelly, a resident of 
Michigan. Upon assessment, a statutory lien was cre-
ated in favor of the United States “upon all property 
and rights to property, whether real or personal” belong-
ing to the taxpayer. Internal Revenue Code of 1939, 
§ 3670. Under § 3672 of the 1939 Code, such a lien 
could become effective against subsequent purchasers of 
Donnelly’s property in either of two ways: (1) by filing 
notice of the lien in the state office in which filing of 
such notice was authorized by state law; or (2) if filing 
in a state office was not authorized by state law, by 
filing notice of the lien in the United States District 
Court for the district in which the property was located.1

1 The Internal Revenue Code of 1939 provided:
“Sec. 3670. Property Subject to Lien.
“If any person liable to pay any tax neglects or refuses to pay 

the same after demand, the amount (including any interest, penalty, 
additional amount, or addition to such tax, together with any costs 
that may accrue in addition thereto) shall be a lien in favor of the 
United States upon all property and rights to property, whether real
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A Michigan statute purported to authorize the filing 
of federal tax lien notices with the county register of 
deeds. However, the Michigan statute expressly re-
quired that notices of federal tax liens upon real property 
contain “a description of the land upon which a lien is 
claimed.” * 2 The standard tax lien notice form used by

or personal, belonging to such person.” 26 U. S. C. § 3670 
(1940 ed.).

“Sec. 3672. Validity Against Mortgagees, Pledgees, Purchasers, 
and Judgment Creditors.

“(a) Invalidity of Lien Without Notice.—Such lien shall not be 
valid as against any mortgagee, pledgee, purchaser, or judgment 
creditor until notice thereof has been filed by the collector—

“(1) Under State or Territorial laics.—In the office in which the 
filing of such notice is authorized by the law of the State or 
Territory in which the property subject to the hen is situated, when-
ever the State or Territory has by law authorized the filing of such 
notice in an office within the State or Territory; or

“(2) With Clerk of District Court.—In the office of the clerk of 
the United States district court for the judicial district in which the 
property subject to the lien is situated, whenever the State or 
Territory has not by law authorized the filing of such notice in an 
office within the State or Territory . . . 26 U. S. C. § 3672
(1946 ed.).

2 Michigan Public Acts, 1923, No. 104, as amended by Michigan 
Public Acts, 1925, No. 13, repealed by Michigan Public Acts, 1956, 
No. 107, provided in pertinent part:

“Sec. 1. That whenever the collector of internal revenue for 
any district in the United States, or any tax collecting officers of 
the United States having charge of the collection of any tax payable 
to the United States, shall desire to acquire a lien in favor of the 
United States for any tax payable to the United States against any 
property real or personal, within the state of Michigan pursuant to 
section three thousand one hundred eighty-six of the revised statutes 
of the United States, he is hereby authorized to file a notice of lien, 
setting forth the name and the residence or business address of such 
taxpayer, the nature and the amount of such assessment, and a 
description of the land upon which a lien is claimed, in the office 
of the register of deeds in and for the county or counties in Michigan 
in which such property subject to such lien is situated; and such 
register of deeds shall, upon receiving a filing fee of fifty cents for 
such notice, file and index the same . . . .”
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the Treasury Department made no provision for such 
a description, but was rather a blanket notice covering 
all property of the taxpayer in the county. The Depart-
ment had taken the position that § 3672 permitted state 
law to dictate the place for filing the notice of lien, but 
not the form or content of the notice. Accordingly, the 
Department, believing that state law did not “authorize” 
filing of the standard federal notice with the register of 
deeds, filed its notice of lien on Donnelly’s property in 
the United States District Court for the Eastern District 
of Michigan. The Eastern District includes the land in-
volved in the case, which was held by Donnelly and his 
wife as tenants by the entirety. The question is 
whether the filing in federal court gave the United States 
priority against a subsequent good-faith purchaser of 
Donnelly’s land.

The Department did not collect in full on Donnelly’s 
tax liability nor did it foreclose its lien on any of his 
property. Rather, between 1950 and his death in 1963, 
it obtained waivers from him of the statute of limitations 
on the assessed liability, the last of which extended the 
time for collection to December 31, 1966. In the mean-
time, Donnelly’s wife died and he became fee owner of 
the Livingston County land. Shortly thereafter, in Au-
gust 1960, he sold the land to respondents Mr. and Mrs. 
Carlson, who are the real parties in interest in this case. 
An abstract of title, prepared for the Carlsons by the 
Livingston County abstract office, disclosed no tax liens 
affecting real property owned by Donnelly; the same 
abstract, however, disclaimed any examination of court 
records, state or federal. The United States concedes 
that the Carlsons had no actual notice of the lien on 
Donnelly’s land.

After the Carlsons purchased the land, this Court 
decided in United States v. Union Central Life Ins. Co., 
368 U. S. 291 (1961), that the Department had been 
right in maintaining that it did not have to conform its
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lien notices to the Michigan requirement that such 
notices must contain a description of the land upon 
which the lien is claimed. Thus, this Court held, the 
state law did not “authorize” state filing of federal lien 
notices, and the filing of a notice in the appropriate 
federal district court was sufficient to give the lien 
priority against subsequent purchasers.

In 1966, just before the last statutory waiver executed 
by Donnelly expired, the United States brought suit in 
federal court to foreclose its tax lien on the Livingston 
County property, now owned by the Carlsons. The 
District Court held that Union Central, supra, was dis-
tinguishable, and in any event should not be applied 
retroactively against a person making a good-faith pur-
chase before its date of decision, and granted summary 
judgment for the Carlsons. 295 F. Supp. 557 (D. C. 
E. D. Mich. 1967). The Court of Appeals affirmed on 
the basis of the opinion of the District Court. 406 F. 
2d 1065 (C. A. 6th Cir. 1969). We granted certiorari, 
396 U. S. 814 (1969), to consider the apparent conflict 
with our decision in Union Central, supra, and we reverse.

The District Court distinguished Union Central on the 
ground that “an attempt had been made in [that case] 
to file notice with the Register of Deeds in 1954, which 
had been refused by the Register of Deeds pursuant to 
a Michigan Attorney General opinion rendered in 1953, 
which ruled that federal tax lien notices not containing 
a description of the property are not entitled to be re-
corded. In the instant case, there had been no attempt 
to file with the Register of Deeds.” 295 F. Supp., at 559.

The attempted distinction is unsatisfactory for two 
reasons. First, nothing in this Court’s opinion in Union 
Central or in the record of that case indicates that any 
attempt was made to file the notice of lien with the 
register of deeds. Second, whether or not such an 
attempt was made, state law barred the local office from
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accepting the federal lien notice, which lacked the de-
scription of the land explicitly required by the state 
statute. The presence or absence of the legally futile 
act of tendering the noncomplying lien notice to the 
register of deeds could not be a factor determinative of 
the priority to be granted the federal lien.3

Further, the District Court held that when the Carl-
sons purchased Donnelly's land in 1960, they were en-
titled to rely on the law as it appeared at that time. 
As the court saw it, the prevailing interpretation of the 
federal statute in Michigan, stated in Youngblood v. 
United States, 141 F. 2d 912 (C. A. 6th Cir. 1944), re-
quired the Treasury Department to file a complying 
notice of lien with the register of deeds in order to gain 
priority against subsequent purchasers. Conceding that 
this Court rejected the Youngblood interpretation in its 
Union Central decision in 1961, the District Court never-
theless concluded that Union Central should not be 
applied retroactively to give the 1950 federal lien priority 
over the Carlsons’ 1960 good-faith purchase of the same 
land, and thus to upset the Carlsons’ allegedly justifiable 
expectation of unclouded title.

In its retroactivity determination, the District Court 
relied largely on this Court’s decision in Chicot County 
Drainage District v. Baxter State Bank, 308 U. S. 371 
(1940). The petitioner in that case had taken advantage 
of a federal statute that permitted readjustment of 
municipal debt, amounting to a reduction of that debt, 
upon a finding by a district court that the readjustment 
plan was fair and equitable and upon approval of the

3 Nor is it significant that the lien notice here was filed in 1950, 
before the Michigan Attorney General’s opinion referred to by the 
District Court (opinion of the Attorney General of Michigan, No. 
1709, September 10, 1953), whereas the filing in Union Central came 
in 1954, after that opinion was rendered. The Attorney General’s 
opinion merely declared what was already the law of Michigan.
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plan by holders of two-thirds of the outstanding in-
debtedness. The respondents, holders of bonds issued 
by the petitioner, had been parties to that action, had 
raised no constitutional challenge to the statute, and had 
not appealed the final decree of the District Court 
approving the plan. Subsequently, in an unrelated pro-
ceeding, the statute was declared unconstitutional. Ash-
ton v. Cameron County District, 298 U. S. 513 (1936). 
The respondents then brought suit on the original bonds, 
which had been canceled by the original decree, claim-
ing that a decree obtained under an unconstitutional 
statute could not support a plea of res judicata. This 
Court held that res judicata barred the new action, 
stressing the fact that the respondents had not raised 
the constitutional claim in the original action. The 
Court noted generally that the actual existence of a 
statute, prior to determination of its unconstitutionality

“is an operative fact and may have consequences 
which cannot justly be ignored. The past cannot 
always be erased by a new judicial declaration. . . . 
Questions of rights claimed to have become vested, 
of status, of prior determinations deemed to have 
finality and acted upon accordingly, of public policy 
in the light of the nature both of the statute and 
of its previous application, demand examination.” 
308 U. S, at 374.

The District Court here found that this Court’s deci-
sion in Union Central amounted to an invalidation of 
the Michigan statute providing for local filing of federal 
tax lien notices, and that the Carlsons had justifiably 
relied upon the state statute, prior to its invalidation, 
in purchasing Donnelly’s property without first searching 
the records of the federal court. Quoting the above lan-
guage from Chicot County the court held that the 
Carlsons’ reliance on the subsequently invalidated statute
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was sufficient to give them priority over the earlier filed 
tax lien.

In our view, Chicot County does not support failure 
to apply Union Central here. In the first place, the 
Union Central decision did not invalidate any statute, 
state or federal. It merely construed § 3672, in ac-
cordance with the clear language of the statute, to 
authorize the filing of tax lien notices in federal court 
where the state law failed to provide for local filing. 
It determined, as the courts and other authorities who 
had considered the question had all agreed, that Michi-
gan law did not authorize the filing of the standard 
federal lien notice, which lacked the description of the 
land required by the Michigan filing statute. Finally 
it held, in accordance with the will of Congress as ex-
pressed in the 1942 amendment to § 3672 and the accom-
panying legislative history, that state law imposing more 
onerous requirements of content on lien notices than 
federal law did not “authorize” state filing within the 
meaning of the federal statute.

Thus, the Carlsons did not rely on any statute sub-
sequently declared unconstitutional by this Court. The 
most that can be said is that they may have failed 
to search for notices of tax lien in the federal court 
on the basis of a construction of § 3672 given by the 
Court of Appeals for the Sixth Circuit in Ybungblood 
v. United States, supra. However, the Youngblood con-
struction, which the Government never accepted and 
which it could not seek to have reviewed in this Court 
because the judgment in that case rested on independent 
grounds,4 cannot be sufficient to deprive the Government

4 In Youngblood, the United States sought an order in the nature 
of a writ of mandamus to compel a county register of deeds in 
Michigan to accept and file a standard federal lien notice, which 
lacked the description of the encumbered land required by the state 
statute. The Court of Appeals held that the order should not issue, 
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of the fruits of following what under the statute was 
the proper filing procedure.

Further, in Chicot County the petitioner did not 
merely rely on a federal statute later declared unconsti-
tutional, but on a final judgment rendered in his favor 
in a proceeding in which the respondent did not even 
raise the constitutional issue. The analogous situation 
would be presented here only if the Carlsons had, before 
the decision in Union Central, obtained a decree of quiet 
title to their property in a proceeding to which the 
United States was a party and in which the United States 
had not raised the issue of the priority of its lien under 
§ 3672. In short, this case lacks the element of res 
judicata—reliance by a party on a final judgment 
rendered in his favor—which was the decisive factor in 
Chicot County.

Acts of Congress are generally to be applied uniformly 
throughout the country from the date of their effective-
ness onward. Generally the United States, like other 
parties, is entitled to adhere to what it believes to be 
the correct interpretation of a statute, and to reap the 
benefits of that adherence if it proves to be correct, 
except where bound to the contrary by a final judgment

first, because United States district courts lack jurisdiction to issue 
original writs of mandamus or orders in the nature of mandamus; 
and second, because the law of Michigan clearly provided in terms 
that in order to be filed with the register of deeds, a federal tax 
lien notice had to contain a description of the land. The court went 
on, in apparent dictum, to confirm its earlier holding in United 
States v. Maniaci, 116 F. 2d 935 (1940), aff’g 36 F. Supp. 293 
(D. C. W. D. Mich. 1939), that § 3672 required the United States 
to file in the local office lien notices conforming to the state law 
requirements as to content. In delivering this apparent dictum, the 
Court of Appeals ignored the clear legislative history, summarized 
in this Court’s Union Central decision, 368 U. S., at 295-296, which 
showed that in enacting the 1942 amendment to § 3672, Congress 
had meant to disapprove the Maniaci holding.
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in a particular case. Deviant rulings by circuit courts 
of appeals, particularly in apparent dictum, cannot gen-
erally provide the “justified reliance” necessary to war-
rant withholding retroactive application of a decision 
construing a statute as Congress intended it. In rare 
cases, decisions construing federal statutes might be 
denied full retroactive effect, as for instance where this 
Court overrules its own construction of a statute, cf. 
Simpson n . Union Oil Co., 377 U. S. 13, 25 (1964), but 
this is not such a case.

The judgment of the Court of Appeals is reversed, 
and the case is remanded for further proceedings5 not 
inconsistent with this opinion.

It is so ordered.

Mr . Justice  Harlan , concurring.
I fully agree that the Government is entitled to prevail 

in this case, but I would rest that conclusion on a broader 
ground than the Court’s opinion might be taken to 
evince. More especially, I fear that certain distinctions 
suggested by the Court’s opinion—e. g., between clear 
and ambiguous statutes, decisions construing statutes for 
the first time, decisions overruling prior constructions of 
statutes—may point in the direction of a retroactivity 
quagmire in civil litigation not unlike that in which the 
Court has become ensnared in the criminal field. See 
my dissenting opinion in Desist v. United States, 394 
U. S. 244, 256 (1969).

The impulse to make a new decisional rule nonretro-
active rests, in civil cases at least, upon the same consider-
ations that lie at the core of stare decisis, namely to avoid 
jolting the expectations of parties to a transaction. Yet

5 The Carlsons have raised additional defenses to the foreclosure 
suit brought by the United States, but as these defenses were not 
considered by the District Court or the Court of Appeals, we do not 
rule on them here.
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once the decision to abandon precedent is made, I see 
no justification for applying principles determined to be 
wrong, be they constitutional or otherwise, to liti-
gants who are in or may still come to court. The 
critical factor in determining when a new decisional rule 
should be applied to a transaction consummated prior 
to the decision’s announcement is, in my view, the point 
at which the transaction has acquired such a degree of 
finality that the rights of the parties should be con-
sidered frozen. Just as in the criminal field the crucial 
moment is, for most cases, the time when a conviction 
has become final, see my Desist dissent, supra, so in the 
civil area that moment should be when the transaction is 
beyond challenge either because the statute of limita-
tions has run or the rights of the parties have been fixed 
by litigation and have become res judicata. Any uncer-
tainty engendered by this approach should, I think, be 
deemed part of the risks of life.

These considerations, I believe, underlie the Court’s 
holdings in Chicot County Drainage District n . Baxter 
State Bank, 308 U. S. 371 (1940), where the Court re-
fused to upset a judgment based on a subsequent change 
in the law, and Cipriano v. City of Houma, 395 U. S. 701 
(1969), where we held that municipal bonds, authorized 
by invalid referenda, would not be subject to challenge 
“where, under state law, the time for challenging the 
election result has . . . expired.” 395 U. S., at 706.

To the extent that equitable considerations, for ex-
ample, “reliance,” are relevant, I would take this into 
account in the determination of what relief is appro-
priate in any given case. There are, of course, circum-
stances when a change in the law will jeopardize an 
edifice which was reasonably constructed on the founda-
tion of prevailing legal doctrine. Thus, it may be that 
the law of remedies would permit rescission, for example, 
but not an award of damages to a party who finds him-
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self able to avoid a once-valid contract under new notions 
of public policy. Cf. Simpson v. Union Oil Co., 377 U. S. 
13, 25 (1964). Another instance, though apt to arise 
infrequently in federal court, would be where certain 
real property transactions fail to anticipate changes in 
principles governing land usage, for example, the en-
forceability of certain kinds of easements or covenants. 
In such instances it may be appropriate to withhold an 
equitable remedy and confine an award of damages to a 
limited period, or the like.*  The essential point is that 
while there is flexibility in the law of remedies, this does 
not affect the underlying substantive principle that short 
of a bar of res judicata or statute of limitations, courts 
should apply the prevailing decisional rule to the cases 
before them.

On these premises I join the Court’s opinion.

Mr . Justice  Douglas , with whom Mr . Justi ce  
Brennan  and Mr . Justic e  Stewart  concur, dissenting.

Respondents are bona fide purchasers of real property 
located in Livingston County, Michigan. Their pur-
chase was made in August 1960 from one Donnelly, 
against whom the United States had acquired a tax lien 
in 1950. By § 3672 of the Internal Revenue Code of 
1939 that lien is not valid against a purchaser until 
notice thereof is filed in the office “authorized” by state 
law. Where state law “authorized” no such office, no-
tice of lien was to be filed in the office of the United 
States District Court for the judicial district in which the 
land is located. Ibid. Michigan law authorized notice 
of a federal tax lien containing “a description of the land”

*1 would not, of course, hold this view of retroactivity binding 
on state courts and a federal court would, in fact, be obligated 
to abide by the applicable state rule should a retroactivity question 
arise in a diversity case.



298 OCTOBER TERM, 1969

Dougl as , J., dissenting 397 U. S.

to be filed with the register of deeds in the county where 
the land was located.1

The United States refused to be bound by the require-
ment of Michigan law regarding a “description of the 
land” and filed notice of lien in the District Court.

Hence a title search in the accustomed way revealed 
no notice of lien clouding Donnelly’s title. Hence re-
spondents purchased the land innocently and in good 
faith. Thereafter, on March 20, 1961, the United States 
filed its notice of lien with the register of deeds of 
Livingston County, as required by Michigan law.1 2

On December 18, 1961, over a year after respondents’ 
purchase, this Court held in United States n . Union 
Central Life Ins. Co., 368 U. S. 291, that “Michigan law 
authorizing filing only if a description of the property 
was given” ran counter to the intent of § 3672, and 
consequently no real property filing requirement could 
be considered “authorized” by Michigan law. Id., at 296. 
Therefore, the Court held, a notice of lien was properly 
filed in the District Court.

I dissent from a retroactive application of that hold-
ing so as to injure bona fide purchasers who had relied 
on the prior law to make their investments. The Michi-
gan Act had at the time of the purchase been approved 
both by the District Court in United States v. Maniaci, 
36 F. Supp. 293, and by the Court of Appeals for the 
Sixth Circuit in Youngblood v. United States, 141 F. 2d 
912.

It seems manifestly unjust to deprive respondents 
of their property for the benefit of a lawless tax collector

1 Michigan Public Acts, 1923, No. 104, as amended, Michigan 
Public Acts, 1925, No. 13.

2 Previously, on November 28, 1950, the United States had filed 
notice of its lien with the register of deeds of Wayne County.
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who knowingly concealed his secret lien until after the 
purchase was made.3

It is true that later, in Union Central, we ruled that 
§ 3672 did not require the Government to file pursuant 
to Michigan law. Yet this new ruling on federal pre-
emption should not, in my view, be applied to undo 
everything done by those relying on the former con-
struction, as upheld in Youngblood.

I would hold that the teaching of Chicot County Drain-
age District v. Baxter State Bank, 308 U. S. 371, 374, as 
to statutes ruled unconstitutional, should be applied to 
the present situation:

“The actual existence of a statute, prior to such 
a determination, is an operative fact and may have 
consequences which cannot justly be ignored. The 
past cannot always be erased by a new judicial 
declaration. The effect of the subsequent ruling as 
to invalidity may have to be considered in various 
aspects,—with respect to particular relations, indi-
vidual and corporate, and particular conduct, private 
and official. Questions of rights claimed to have 
become vested, of status, of prior determinations 
deemed to have finality and acted upon accordingly, 
of public policy in the light of the nature both of 
the statute and of its previous application, demand 
examination.”

3 The Michigan statute requiring notices of liens to contain a 
description of real property upon which a lien was claimed was 
repealed in April 1956 by Act No. 107, Michigan Public Acts, 
1956. The United States, however, did not thereafter promptly 
file its notice of lien in the state office as it was now authorized to 
do under Michigan law. Nor did it stand on its previous filing in 
the District Court. Instead, it waited until March 20, 1961, 
on which date it filed a notice of the lien with the register of 
deeds of Livingston County.
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The majority of the Court in the present case narrowly 
confines that statement to the particular facts involved 
in Chicot County. The principle there involved, how-
ever, rooted deeply in considerations of fairness, clearly 
applies to the present case. I would hold that bona fide 
purchasers, whose purchases antedate our Union Central 
decision and who relied on the law as it had been pre-
viously construed, are protected in their investments. I 
dissent from the Court’s holding to the contrary.
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Taxpayer organized a corporation with one Bradley who received 
500 shares of common stock (later sold to taxpayer and divided 
between two of his children), taxpayer and his wife each receiving 
250 shares. To increase the company’s working capital and 
qualify for an RFC loan, taxpayer bought 1,000 shares of pre-
ferred stock, at a par value of $25 per share, which the company 
(in accordance with the original understanding) redeemed when 
the loan was paid. Taxpayer treated the transaction for income 
tax purposes as a sale of preferred stock, resulting in no gain to 
him since the stock’s basis was $25,000. The Commissioner of 
Internal Revenue determined that the distribution of that sum 
was essentially equivalent to a dividend and reportable as ordi-
nary income under §§ 301 and 316 of the Internal Revenue Code 
of 1954. That determination was premised on the Commissioner’s 
finding that, by reason of the rules of attribution in § 318 (a) 
of the Code (under which a taxpayer is considered to own the 
stock owned by his spouse and children), the taxpayer here must, 
be deemed the owner of all the company’s stock immediately 
before and after the redemption. The taxpayer paid the result-
ing deficiency and brought this suit for a refund. The District 
Court ruled in the taxpayer’s favor. The Court of Appeals 
affirmed, holding that the $25,000 received by the taxpayer was 
the final step in a course of action with a legitimate business 
purpose and thus “not essentially equivalent to a dividend” within 
the meaning of §302 (b)(1) of the Code, which qualified the 
distribution as a “payment in exchange for the stock” and entitled 
it to capital gains rather than ordinary income treatment under 
§302 (a). Taxpayer contends that the attribution rules do not 
apply for the purpose of §302 (b)(1); that he should be con-
sidered to own only 25 percent of the corporation’s common 
stock; and that the distribution would qualify under §302 (b)(1) 
since it was not proportionate to his stock interest, the funda-
mental test of dividend equivalency. Held:

1. The attribution rules of § 318 (a) apply to all of §302, 
and for the purpose of deciding whether the distribution here is
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“not essentially equivalent to a dividend” under §302 (b)(1), 
taxpayer must be deemed the owner of all 1,000 shares of the 
company’s common stock. Pp. 304-307.

2. Regardless of business purpose, a redemption is always 
“essentially equivalent to a dividend” within the meaning of 
§302 (b)(1) if it does not change the shareholder’s proportionate 
interest in the corporation. Since taxpayer here (after application 
of the attribution rules) was the corporation’s sole shareholder 
both before and after the redemption he did not qualify for capital 
gains treatment under that test. Pp. 307-313.

408 F. 2d 1139, reversed and remanded.

Solicitor General Griswold argued the cause for the 
United States. With him on the brief were Assistant 
Attorney General Walters, Matthew J. Zinn, and Wil-
liam L. Goldman.

William Waller argued the cause for respondents. 
With him on the brief was Robert G. McCullough.

Mr . Justic e Marsha ll  delivered the opinion of the 
Court.

In 1945, taxpayer 1 and E. B. Bradley organized a cor-
poration. In exchange for property transferred to the 
new company, Bradley received 500 shares of common 
stock, and taxpayer and his wife similarly each received 
250 such shares. Shortly thereafter, taxpayer made an 
additional contribution to the corporation, purchasing 
1,000 shares of preferred stock at a par value of $25 per 
share.

The purpose of this latter transaction was to increase 
the company’s working capital and thereby to qualify 
for a loan previously negotiated through the Recon-
struction Finance Corporation. It was understood that 
the corporation would redeem the preferred stock when

1 References in this opinion to “taxpayer” are to Maclin P. Davis. 
His wife is a party solely because joint returns were filed for the year 
in question.
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the RFC loan had been repaid. Although in the interim 
taxpayer bought Bradley’s 500 shares and divided them 
between his son and daughter, the total capitalization 
of the company remained the same until 1963. That 
year, after the loan was fully repaid and in accordance 
with the original understanding, the company redeemed 
taxpayer’s preferred stock.

In his 1963 personal income tax return taxpayer did 
not report the $25,000 received by him upon the redemp-
tion of his preferred stock as income. Rather, taxpayer 
considered the redemption as a sale of his preferred stock 
to the company—a capital gains transaction under § 302 
of the Internal Revenue Code of 1954 resulting in no 
tax since taxpayer’s basis in the stock equaled the amount 
he received for it. The Commissioner of Internal Rev-
enue, however, did not approve this tax treatment. Ac-
cording to the Commissioner, the redemption of tax-
payer’s stock was essentially equivalent to a dividend 
and was thus taxable as ordinary income under §§301 
and 316 of the Code. Taxpayer paid the resulting defi-
ciency and brought this suit for a refund. The District 
Court ruled in his favor, 274 F. Supp. 466 (D. C. M. D. 
Tenn. 1967), and on appeal the Court of Appeals 
affirmed. 408 F. 2d 1139 (C. A. 6th Cir. 1969).

The Court of Appeals held that the $25,000 received 
by taxpayer was “not essentially equivalent to a divi-
dend” within the meaning of that phrase in § 302 (b)(1) 
of the Code because the redemption was the final step in 
a course of action that had a legitimate business (as 
opposed to a tax avoidance) purpose. That holding rep-
resents only one of a variety of treatments accorded sim-
ilar transactions under § 302 (b)(1) in the circuit courts 
of appeals.2 We granted certiorari, 396 U. S. 815 (1969),

2 Only the Second Circuit has unequivocally adopted the Com-
missioner’s view and held irrelevant the motivation of the redemp-
tion. See Levin v. Commissioner, 385 F. 2d 521 (1967); Hasbrook
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in order to resolve this recurring tax question involving 
stock redemptions by closely held corporations. We 
reverse.

I
The Internal Revenue Code of 1954 provides generally 

in § § 301 and 316 for the tax treatment of distributions 
by a corporation to its shareholders; under those pro-
visions, a distribution is includable in a taxpayer’s gross 
income as a dividend out of earnings and profits to the 
extent such earnings exist.3 There are exceptions to the 
application of these general provisions, however, and 
among them are those found in § 302 involving certain 
distributions for redeemed stock. The basic question in 
this case is whether the $25,000 distribution by the cor-
poration to taxpayer falls under that section—more 
specifically, whether its legitimate business motivation 
qualifies the distribution under § 302 (b)(1) of the Code.

v. United, States, 343 F. 2d 811 (1965). The First Circuit, however, 
seems almost to have come to that conclusion, too. Compare 
Wiseman v. United States, 371 F. 2d 816 (1967), with Bradbury 
v. Commissioner, 298 F. 2d 111 (1962).

The other courts of appeals that have passed on the question are 
apparently willing to give at least some weight under §302 (b)(1) 
to the business motivation of a distribution and redemption. See, 
e. g., Commissioner v. Berenbaum, 369 F. 2d 337 (C. A. 10th Cir. 
1966); Kerr v. Commissioner, 326 F. 2d 225 (C. A. 9th Cir. 1964); 
Ballenger v. United States, 301 F. 2d 192 (C. A. 4th Cir. 1962); 
Hernan v. Commissioner, 283 F. 2d 227 (C. A. 8th Cir. 1960); 
United States v. Fewell, 255 F. 2d 496 (C. A. 5th Cir. 1958). See 
also Neff v. United States, 157 Ct. Cl. 322, 305 F. 2d 455 (1962). 
Even among those courts that consider business purpose, however, 
it is generally required that the business purpose be related, not 
to the issuance of the stock, but to the redemption of it. See 
Commissioner v. Berenbaum, supra; Ballenger v. United States, 
supra.

3 See, e. g., Commissioner v. Gordon, 391 U. S. 83, 88-89 (1968). 
Taxpayer makes no contention that the corporation did not have 
$25,000 in accumulated earnings and profits.
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Preliminarily, however, we must consider the relation-
ship between § 302 (b)(1) and the rules regarding the 
attribution of stock ownership found in § 318 (a) of the 
Code.

Under subsection (a) of § 302, a distribution is treated 
as “payment in exchange for the stock,” thus qualifying 
for capital gains rather than ordinary income treatment, 
if the conditions contained in any one of the four para-
graphs of subsection (b) are met. In addition to para-
graph (l)’s “not essentially equivalent to a dividend” 
test, capital gains treatment is available where (2) the 
taxpayer’s voting strength is substantially diminished, 
(3) his interest in the company is completely terminated, 
or (4) certain railroad stock is redeemed. Paragraph (4) 
is not involved here, and taxpayer admits that para-
graphs (2) and (3) do not apply. Moreover, taxpayer 
agrees that for the purposes of §§ 302 (b)(2) and (3) 
the attribution rules of § 318 (a) apply and he is con-
sidered to own the 750 outstanding shares of common 
stock held by his wife and children in addition to the 
250 shares in his own name.4

Taxpayer, however, argues that the attribution rules 
do not apply in considering whether a distribution is 
essentially equivalent to a dividend under § 302 (b)(1).

4 Section 318 (a) provides in relevant part as follows:
“General rule.—For purposes of those provisions of this sub-

chapter to which the rules contained in this section are expressly 
made applicable—

“(1) Members of family.—
“(A) In general.—An individual shall be considered as owning the 

stock owned, directly or indirectly, by or for—
“(i) his spouse (other than a spouse who is legally separated from 

the individual under a decree of divorce or separate maintenance), 
and

“(ii) his children, grandchildren, and parents.”
In § 318 (b) the rules contained in subsection (a) are made specifi-
cally applicable to “section 302 (relating to redemption of stock).”
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According to taxpayer, he should thus be considered 
to own only 25 percent of the corporation’s common 
stock, and the distribution would then qualify under 
§ 302 (b)(1) since it was not pro rata or proportionate 
to his stock interest, the fundamental test of dividend 
equivalency. See Treas. Reg. 1.302-2 (b). However, 
the plain language of the statute compels rejection of 
the argument. In subsection (c) of § 302, the attribu-
tion rules are made specifically applicable “in determining 
the ownership of stock for purposes of this section.” 
Applying this language, both courts below held that 
§ 318 (a) applies to all of § 302, including § 302 (b)(1)— 
a view in accord with the decisions of the other courts of 
appeals,5 a longstanding treasury regulation,6 and the 
opinion of the leading commentators.7

Against this weight of authority, taxpayer argues that 
the result under paragraph (1) should be different be-
cause there is no explicit reference to stock ownership 
as there is in paragraphs (2) and (3). Neither that fact, 
however, nor the purpose and history of § 302 (b)(1) 
support taxpayer’s argument. The attribution rules— 
designed to provide a clear answer to what would other-
wise be a difficult tax question—formed part of the tax 
bill that was subsequently enacted as the 1954 Code. 
As is discussed further, infra, the bill as passed by the 
House of Representatives contained no provision com-
parable to § 302 (b)(1). When that provision was added 
in the Senate, no purpose was evidenced to restrict the 
applicability of § 318 (a). Rather, the attribution rules

5 See Levin v. Commissioner, 385 F. 2d 521, 526-527 (C. A. 2d 
Cir. 1967); Commissioner v. Berenbaum, 369 F. 2d 337, 342 (C. A. 
10th Cir. 1966); Ballenger v. United States, 301 F. 2d 192, 199 
(C. A. 4th Cir. 1962); Bradbury v. Commissioner, 298 F. 2d 111, 
116-117 (C. A. 1st Cir. 1962).

6 See Treas. Reg. 1.302-2 (b).
7 See B. Bittker & J. Eustice, Federal Income Taxation of Cor-

porations and Shareholders 292 n. 32 (2d ed. 1966).
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continued to be made specifically applicable to the entire 
section, and we believe that Congress intended that they 
be taken into account wherever ownership of stock was 
relevant.

Indeed, it was necessary that the attribution rules 
apply to § 302 (b)(1) unless they were to be effec-
tively eliminated from consideration with regard to 
§§ 302 (b)(2) and (3) also. For if a transaction failed 
to qualify under one of those sections solely because 
of the attribution rules, it would according to taxpayer’s 
argument nonetheless qualify under § 302 (b)(1). We 
cannot agree that Congress intended so to nullify its 
explicit directive. We conclude, therefore, that the 
attribution rules of § 318 (a) do apply; and, for the 
purposes of deciding whether a distribution is “not essen-
tially equivalent to a dividend” under § 302 (b)(1), 
taxpayer must be deemed the owner of all 1,000 shares 
of the company’s common stock.

II
After application of the stock ownership attribution 

rules, this case viewed most simply involves a sole stock-
holder who causes part of his shares to be redeemed by 
the corporation. We conclude that such a redemption 
is always “essentially equivalent to a dividend” within 
the meaning of that phrase in § 302 (b)(1) 8 and there-
fore do not reach the Government’s alternative argument 
that in any event the distribution should not on the 
facts of this case qualify for capital gains treatment.9

8 Of course, this just means that a distribution in redemption to a 
sole shareholder will be treated under the general provisions of § 301, 
and it will only be taxed as a dividend under § 316 to the extent 
that there are earnings and profits.

9 The Government argues that even if business purpose were 
relevant under §302 (b)(1), the business purpose present here 
related only to the original investment and not at all to the necessity 
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The predecessor of § 302 (b)(1) came into the tax 
law as § 201 (d) of the Revenue Act of 1921, 42 Stat. 
228:

“A stock dividend shall not be subject to tax but if 
after the distribution of any such dividend the cor-
poration proceeds to cancel or redeem its stock at 
such time and in such manner as to make the dis-
tribution and cancellation or redemption essentially 
equivalent to the distribution of a taxable dividend, 
the amount received in redemption or cancellation of 
the stock shall be treated as a taxable dividend . . .

Enacted in response to this Court’s decision that pro rata 
stock dividends do not constitute taxable income, Eisner 
v. Macomber, 252 U. S. 189 (1920), the provision had 
the obvious purpose of preventing a corporation from 
avoiding dividend tax treatment by distributing earn-
ings to its shareholders in two transactions—a pro rata 
stock dividend followed by a pro rata redemption—that 
would have the same economic consequences as a simple 
dividend. Congress, however, soon recognized that even 
without a prior stock dividend essentially the same result 
could be effected whereby any corporation, “especially 
one which has only a few stockholders, might be able 
to make a distribution to its stockholders which would 
have the same effect as a taxable dividend.” H. R. Rep. 
No. 1, 69th Cong., 1st Sess., 5. In order to cover this 
situation, the law was amended to apply “(whether or 
not such stock was issued as a stock dividend)” whenever 
a distribution in redemption of stock was made “at such 
time and in such manner” that it was essentially equiv-

for redemption. See cases cited, n. 2, supra. Under either view, 
taxpayer does not lose his basis in the preferred stock. Under 
Treas. Reg. 1.302-2 (c) that basis is applied to taxpayer’s common 
stock.
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alent to a taxable dividend. Revenue Act of 1926, 
§201 (g), 44 Stat. 11.

This provision of the 1926 Act was carried forward 
in each subsequent revenue act and finally became 
§ 115 (g) (1) of the Internal Revenue Code of 1939. Un-
fortunately, however, the policies encompassed within the 
general language of §115 (g)(1) and its predecessors 
were not clear, and there resulted much confusion in 
the tax law. At first, courts assumed that the provision 
was aimed at tax avoidance schemes and sought only to 
determine whether such a scheme existed. See, e. g., 
Commissioner v. Quackenbos, 78 F. 2d 156 (C. A. 2d 
Cir. 1935). Although later the emphasis changed and 
the focus was more on the effect of the distribution, many 
courts continued to find that distributions otherwise like 
a dividend were not “essentially equivalent” if, for ex-
ample, they were motivated by a sufficiently strong 
nontax business purpose. See cases cited n. 2, supra. 
There was general disagreement, however, about what 
would qualify as such a purpose, and the result was a 
case-by-case determination with each case decided “on 
the basis of the particular facts of the transaction in 
question.” Bains v. United States, 153 Ct. Cl. 599, 603, 
289 F. 2d 644, 646 (1961).

By the time of the general revision resulting in the 
Internal Revenue Code of 1954, the draftsmen were faced 
with what has aptly been described as “the morass 
created by the decisions.” Ballenger v. United States, 
301 F. 2d 192, 196 (C. A. 4th Cir. 1962). In an effort 
to eliminate “the considerable confusion which exists in 
this area” and thereby to facilitate tax planning, H. R. 
Rep. No. 1337, 83d Cong., 2d Sess., 35, the authors 
of the new Code sought to provide objective tests to 
govern the tax consequences of stock redemptions. 
Thus, the tax bill passed by the House of Representa-
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tives contained no “essentially equivalent” language. 
Rather, it provided for “safe harbors” where capital gains 
treatment would be accorded to corporate redemptions 
that met the conditions now found in §§ 302 (b)(2) and 
(3) of the Code.

It was in the Senate Finance Committee’s consideration 
of the tax bill that § 302 (b)(1) was added, and Con-
gress thereby provided that capital gains treatment 
should be available “if the redemption is not essentially 
equivalent to a dividend.” Taxpayer argues that the 
purpose was to continue “existing law,” and there is 
support in the legislative history that § 302 (b)(1) re-
verted “in part” or “in general” to the “essentially equiv-
alent” provision of § 115 (g)(1) of the 1939 Code. Ac-
cording to the Government, even under the old law it 
would have been improper for the Court of Appeals to 
rely on “a business purpose for the redemption” and 
“an absence of the proscribed tax avoidance purpose to 
bail out dividends at favorable tax rates.” See Northup 
v. United States, 240 F. 2d 304, 307 (C. A. 2d Cir. 1957); 
Smith n . United States, 121 F. 2d 692, 695 (C. A. 3d Cir. 
1941); cf. Commissioner v. Estate of Bedford, 325 U. S. 
283 (1945). However, we need not decide that question, 
for we find from the history of the 1954 revisions and the 
purpose of § 302 (b)(1) that Congress intended more 
than merely to re-enact the prior law.

In explaining the reason for adding the “essentially 
equivalent” test, the Senate Committee stated that the 
House provisions “appeared unnecessarily restrictive, 
particularly, in the case of redemptions of preferred stock 
which might be called by the corporation without the 
shareholder having any control over when the redemp-
tion may take place.” S. Rep. No. 1622, 83d Cong., 2d 
Sess., 44. This explanation gives no indication that 
the purpose behind the redemption should affect the
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result.10 11 Rather, in its more detailed technical evalua-
tion of § 302 (b)(1), the Senate Committee reported as 
follows:

“The test intended to be incorporated in the in-
terpretation of paragraph (1) is in general that cur-
rently employed under section 115 (g)(1) of the 1939 
Code. Your committee further intends that in ap-
plying this test for the future . . . the inquiry will 
be devoted solely to the question of whether or not 
the transaction by its nature may properly be char-
acterized as a sale of stock by the redeeming share-
holder to the corporation. For this purpose the 
presence or absence of earnings and profits of the 
corporation is not material. Example: X, the sole 
shareholder of a corporation having no earnings or 
profits causes the corporation to redeem half of its 
stock. Paragraph (1) does not apply to such re-
demption notwithstanding the absence of earnings 
and profits.” S. Rep. No. 1622, supra, at 234.

The intended scope of § 302 (b)(1) as revealed by this 
legislative history is certainly not free from doubt. How-
ever, we agree with the Government that by making the 
sole inquiry relevant for the future the narrow one 
whether the redemption could be characterized as a sale, 
Congress was apparently rejecting past court decisions 
that had also considered factors indicating the presence 
or absence of a tax-avoidance motive.11 At least that is

10 See Bittker & Eustice, supra, n. 7, at 291 : “It is not easy to 
give § 302 (b)(1) an expansive construction in view of this indication 
that its major function was the narrow one of immunizing redemp-
tions of minority holdings of preferred stock.”

11 This rejection is confirmed by the Committee’s acceptance of 
the House treatment of distributions involving corporate contrac-
tions—a factor present in many of the earlier “business purpose” 



312 OCTOBER TERM, 1969

Opinion of the Court 397 U. S.

the implication of the example given. Congress clearly 
mandated that pro rata distributions be treated under the 
general rules laid down in §§301 and 316 rather than 
under § 302, and nothing suggests that there should be a 
different result if there were a “business purpose” for the 
redemption. Indeed, just the opposite inference must be 
drawn since there would not likely be a tax-avoidance 
purpose in a situation where there were no earnings or 
profits. We conclude that the Court of Appeals was 
therefore wrong in looking for a business purpose and con-
sidering it in deciding whether the redemption was equiv-
alent to a dividend. Rather, we agree with the Court 
of Appeals for the Second Circuit that “the business 
purpose of a transaction is irrelevant in determining 
dividend equivalence” under § 302 (b)(1). Hasbrook v. 
United, States, 343 F. 2d 811, 814 (1965).

Taxpayer strongly argues that to treat the redemp-
tion involved here as essentially equivalent to a dividend 
is to elevate form over substance. Thus, taxpayer 
argues, had he not bought Bradley’s shares or had he 
made a subordinated loan to the company instead of 
buying preferred stock, he could have gotten back his 
$25,000 with favorable tax treatment. However, the 
difference between form and substance in the tax law

redemptions. In describing its action, the Committee stated as 
follows :

“Your committee, as did the House bill, separates into their 
significant elements the kind of transactions now incoherently aggre-
gated in the definition of a partial liquidation. Those distribu-
tions which may have capital-gain characteristics because they are 
not made pro rata among the various shareholders would be sub-
jected, at the shareholder level, to the separate tests described in 
[§§301 to 318], On the other hand, those distributions character-
ized by what happens solely at the corporate level by reason of the 
assets distributed would be included as within the concept of a 
partial liquidation.” S. Rep. No. 1622, supra, at 49. (Emphasis 
added.)
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is largely problematical, and taxpayer’s complaints have 
little to do with whether a business purpose is relevant 
under § 302 (b)(1). It was clearly proper for Congress 
to treat distributions generally as taxable dividends when 
made out of earnings and profits and then to prevent 
avoidance of that result without regard to motivation 
where the distribution is in exchange for redeemed stock.

We conclude that that is what Congress did when 
enacting § 302 (b)(1). If a corporation distributes prop-
erty as a simple dividend, the effect is to transfer the 
property from the company to its shareholders without 
a change in the relative economic interests or rights of 
the stockholders. Where a redemption has that same 
effect, it cannot be said to have satisfied the “not essen-
tially equivalent to a dividend” requirement of § 302 
(b)(1). Rather, to qualify for preferred treatment 
under that section, a redemption must result in a mean-
ingful reduction of the shareholder’s proportionate in-
terest in the corporation. Clearly, taxpayer here, who 
(after application of the attribution rules) was the sole 
shareholder of the corporation both before and after the 
redemption, did not qualify under this test. The deci-
sion of the Court of Appeals must therefore be reversed 
and the case remanded to the District Court for dis-
missal of the complaint.

It is so ordered.

Mr . Justice  Douglas , with whom The  Chief  Jus -
tice  and Mr . Justice  Brennan  concur, dissenting.

I agree with the District Court, 274 F. Supp. 466, and 
with the Court of Appeals, 408 F. 2d 1139, that re-
spondent’s contribution of working capital in the amount 
of $25,000 in exchange for 1,000 shares of preferred stock 
with a par value of $25 was made in order for the 
corporation to obtain a loan from the RFC and that the 
preferred stock was to be redeemed when the loan was
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repaid. For the reasons stated by the two lower courts, 
this redemption was not “essentially equivalent to a 
dividend,'’ for the bona fide business purpose of the 
redemption belies the payment of a dividend. As stated 
by the Court of Appeals:

“Although closely-held corporations call for close 
scrutiny under the tax law, we will not, under the 
facts and circumstances of this case, allow mechani-
cal attribution rules to transform a legitimate cor-
porate transaction into a tax avoidance scheme.” 
408 F. 2d, at 1143-1144.

When the Court holds it was a dividend, it effectively 
cancels § 302 (b)(1) from the Code. This result is not 
a matter of conjecture, for the Court says that in the case 
of closely held or one-man corporations a redemption of 
stock is “always” equivalent to a dividend. I would 
leave such revision to the Congress.
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ARNOLD TOURS, INC., et  al . v . CAMP, COMP-
TROLLER OF THE CURRENCY, et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FIRST CIRCUIT

No. 128. Decided March 23, 1970

Certiorari granted; 408 F. 2d 1147, vacated and remanded.

Timothy J. Murphy for petitioners.
Solicitor General Griswold, Assistant Attorney General 

Ruckelshaus, and Alan S. Rosenthal for Camp, and 
Douglas L. Ley for South Shore National Bank, 
respondents.

Per  Curiam .
The petition for a writ of certiorari is granted and the 

judgment of the United States Court of Appeals for the 
First Circuit is vacated. The case is remanded to that 
court for further consideration in light of Association 
of Data Processing Service Organizations v. Camp, ante, 
p. 150, and Barlow v. Collins, ante, p. 159.

HOGAN v. JAMES et  ux .

APPEAL FROM THE COURT OF APPEALS OF MARYLAND

No. 1055. Decided March 23, 1970

Appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.
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MAKAH INDIAN TRIBE v. WASHINGTON

APPEAL FROM THE SUPREME COURT OF WASHINGTON

No. 922. Decided March 23, 1970

76 Wash. 2d 485, 457 P. 2d 590, appeal dismissed.

Robert J. Pirtle and Alvin J. Ziontz for appellant.
Slade Gorton, Attorney General of Washington, and 

Jane Dowdle Smith and Steven C. Way, Assistant 
Attorneys General, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

MARKS v. CHIEF OF POLICE OF THE CITY OF 
LOS ANGELES et  al .

APPEAL FROM THE COURT OF APPEAL OF CALIFORNIA, 
SECOND APPELLATE DISTRICT

No. 1107. Decided March 23, 1970

Appeal dismissed and certiorari denied.

Burton Marks, appellant, pro se.
Roger Arnebergh for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.
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397 U. S. March 23, 1970

FRIEDMAN v. NEW YORK

APPEAL FROM THE COURT OF APPEALS OF NEW YORK

No. 1137. Decided March 23, 1970

24 N. Y. 2d 528, 249 N. E. 2d 369, appeal dismissed.

Marx Leva, Alexander B. Hawes, and Richard E. 
Nolan for appellant.

Louis J. Lefkowitz, Attorney General of New York, 
Ruth Kessler Toch, Solicitor General, and Jeremiah 
Jochnowitz, Assistant Attorney General, for appellee.

Per  Curia m .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

OHLSON et  al . v. PHILLIPS et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLORADO

No. 1182. Decided March 23, 1970

304 F. Supp. 1152, affirmed.

William F. Reynard for appellants.
Duke W. Dunbar, Attorney General of Colorado, and 

Michael T. Haley, John P. Holloway, and John E. Bush, 
Assistant Attorneys General, for appellees.

Per  Curia m .
The motion to affirm is granted and the judgment is 

affirmed.
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GINGER v. KELLEY, ATTORNEY GENERAL OF 
MICHIGAN, et  al .

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT

No. 1374, Mise. Decided March 23, 1970

Appeal dismissed and certiorari denied.

Aloysius J. Suchy for appellees Buback et al.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as 
a petition for a writ of certiorari, certiorari is denied.

NIEDER v. FULLERTON, TRUSTEE, et  al .

APPEAL FROM THE SUPREME COURT OF NEW JERSEY

No. 1403, Mise. Decided March 23, 1970

Appeal dismissed and certiorari denied.

Alfred C. Clapp for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.
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397 U. S. March 23, 1970

CAIN et  al . v. KENTUCKY

APPEAL FROM THE COURT OF APPEALS OF KENTUCKY

No. 347. Decided March 23, 1970

437 S. W. 2d 769, reversed.

Edmund C. Grainger, Jr., and James E. Thornberry 
for appellants.

John B. Breckinridge, Attorney General of Kentucky, 
and John B. Browning, Assistant Attorney General, for 
appellee.

Per  Curiam .
The judgment is reversed. Redrup v. New York, 386 

U. S. 767.

Mr . Chief  Just ice  Burge r , dissenting.
In my view we should not inflexibly deny to each of 

the States the power to adopt and enforce its own stand-
ards as to obscenity and pornographic materials; States 
ought to be free to deal with varying conditions and 
problems in this area. I am unwilling to say that Ken-
tucky is without power to bar public showing of this 
film; therefore, I would affirm the judgment from which 
the appeal is taken.

Mr . Justic e Harlan , dissenting.
If this case involved obscenity regulation by the Fed-

eral Government, I would unhesitatingly reverse the 
conviction, for the reasons stated in my separate opinion 
in Roth v. United States, 354 U. S. 476, 496 (1957). 
Even in light of the much greater flexibility that I have 
always thought should be accorded to the States in this 
field, see, e. g., my dissenting opinion in Jacobellis v. 
Ohio, 378 U. S. 184, 203 (1964), suppression of this
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particular film presents a borderline question. However, 
laying aside my own personal estimate of the film, I 
cannot say that Kentucky has exceeded the constitu-
tional speed limit in banning public showing of the 
film within its borders, and accordingly I vote to affirm 
the judgment below.

SANCHEZ v. UNITED STATES

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

No. 943, Mise. Decided March 23, 1970

412 F. 2d 1177; certiorari granted, judgment vacated and case 
remanded to the United States District Court for the Southern 
District of Florida with respect to Count 3 of the indictment; 
certiorari otherwise denied.

Alfred M. Carvajal for petitioner.
Solicitor General Griswold for the United States.

Per  Curiam .
The motion for leave to proceed in forma pauperis 

is granted. Upon consideration of the suggestion of the 
Solicitor General and upon examination of the entire 
record, the petition for a writ of certiorari is granted 
insofar as it seeks review of the judgment of the United 
States Court of Appeals for the Fifth Circuit affirming 
petitioner’s conviction on Count 3 of the indictment 
charging a violation of 26 U. S. C. § 4704. The judg-
ment of the Court of Appeals with respect to Count 3 
is vacated and the case is remanded to the United States 
District Court for the Southern District of Florida with 
directions to dismiss Count 3 of the indictment. The 
petition for a writ of certiorari is otherwise denied.
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CAPITAL SOUTHWEST CORP, et  al . v . CALVERT, 
COMPTROLLER OF PUBLIC ACCOUNTS

OF TEXAS, et  al .

APPEAL FROM THE COURT OF CIVIL APPEALS OF TEXAS, 
THIRD SUPREME JUDICIAL DISTRICT

No. 1130. Decided March 23, 1970

441 S. W. 2d 247, appeal dismissed.

J. Sam Winters, Henry D. Akin, Jr., and William D. 
Powell for appellants.

Crawford C. Martin, Attorney General of Texas, 
pro se, Nola White, First Assistant Attorney General, 
Alfred Walker, Executive Assistant Attorney General, 
John R. Grace and William Edward Allen, Assistant 
Attorneys General, and William B. Hilgers, Special As-
sistant Attorney General, for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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UNITED STATES v. KEY, TRUSTEE 
IN BANKRUPTCY

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT

No. 402. Argued January 21, 1970—Decided March 30, 1970

The United States challenges as violative of § 3466 of the Revised 
Statutes a reorganization plan under Chapter X of the Bank-
ruptcy Act under which claims of junior creditors were to be 
partially or fully paid before full payment was made of the 
Government’s tax claims. Section 3466 provides that “[w]hen- 
ever any person indebted to the United States is insolvent . . . 
the debts due to the United States shall be first satisfied.” The 
District Court approved the plan. The Court of Appeals af-
firmed on the ground that § 3466 was impliedly inapplicable by 
virtue of the statutory plan of Chapter X proceedings, § 199 of 
the Act providing that the United States shall have “payment” 
of its tax claims in such proceedings unless the Secretary of the 
Treasury accepts “a lesser amount,” and §§ 216 and 221 estab-
lishing an equitable standard to govern the method of payment. 
Held: The United States is entitled to absolute priority of pay-
ment under § 3466 of the Revised Statutes over the other claim-
ants in the reorganization here involved, there being no incon-
sistency between the terms of that section and the provisions 
of Chapter X. Pp. 324-333.

407 F. 2d 635, reversed and remanded.

Lawrence G. Wallace argued the cause for the United 
States. On the brief were Solicitor General Griswold, 
Assistant Attorney General Walters, Peter L. Strauss, 
and Crombie J. D. Garrett.

Sigmund J. Beck argued the cause for respondent. 
With him on the brief was Edward B. Hopper II.

Mr . Justice  Marshall  delivered the opinion of the 
Court.

In this case the United States challenges the treatment 
given to its claim for unpaid taxes against an insolvent
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corporation in reorganization under Chapter X of the 
Bankruptcy Act, 11 U. S. C. §§ 501-676. Under the 
reorganization plan approved by the District Court, the 
debtor, Hancock Trucking, Inc., will sell its chief asset, 
its Interstate Commerce Commission operating rights, 
to Hennis Freight Lines, Inc., for $935,000. The sale 
contract provides for a $300,000 down payment, with the 
balance to be paid in 78 monthly installments. Under 
the reorganization plan, the down payment will be used 
to satisfy certain wage and state and local tax claims in 
full, to satisfy 20% of the claims of the unsecured cred-
itors, and to satisfy about 10% of the United States’ tax 
claim of $375,386.55. The remainder of the United 
States’ claim will be paid out of the monthly install-
ments. The plan, an atypical one for a corporate reorga-
nization, does not contemplate the continued existence 
of the debtor as a going concern, but amounts in sub-
stance to a liquidation.

The United States objects to that aspect of the plan 
that provides for partial or complete payment of the 
claims of unsecured creditors and state and local gov-
ernment units before full payment of the federal tax 
claims. This, the Government urges, violates the com-
mand of § 3466 of the Revised Statutes, 31 U. S. C. § 191, 
that “[w]henever any person indebted to the United 
States is insolvent . . . the debts due to the United 
States shall be first satisfied.” Respondent urges that 
§ 3466 does not apply to Chapter X proceedings, but that 
the United States is entitled only to “payment” of its 
tax claim, as provided bv § 199 of the Bankruptcy Act, 
11 U. S. C. § 599.

The Court of Appeals accepted respondent’s theory, 
and affirmed the order of the District Court approving 
the plan. 407 F. 2d 635 (C. A. 7th Cir. 1969). We 
granted certiorari, 396 U. S. 874 (1969), and we reverse.
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Since the earliest days of the Republic, § 3466 and its 
predecessors have given the Government priority over 
all other claimants in collecting debts due it from in-
solvent debtors.1 The present statute has existed almost 
unchanged since 1797,1 2 and its historical roots reach back 
to the similar priority of the Crown in England, an 
aspect of the royal prerogative, founded upon a policy 
of protecting the public revenues.3 The same policy 
underlies the federal statute, United States v. State Bank 
of North Carolina, 6 Pet. 29, 35 (1832), and it is estab-
lished that the terms of § 3466 are to be liberally con-
strued to achieve this broad purpose. Beaston v. 
Farmers’ Bank, 12 Pet. 102, 134 (1838); Bramwell v. 
United States Fidelity Co., 269 U. S. 483, 487 (1926).

Section 3466 applies literally to the situation here. 
The debtor is concededly insolvent, and it is established 
that a tax debt is a “debt due to the United States” 
within the meaning of the statute. Price v. United 
States, 269 U. S. 492, 499 (1926). No provision of 
Chapter X explicitly excepts corporate debtors in reor-
ganization from the application of § 3466, and so the 
only remaining question is whether the legislative scheme 
established in Chapter X, either by logical inconsistency 
or other manifestation of congressional intent, implies 
such an exception.

In approaching a claim of an implied exception to 
§ 3466, we start with the principle, noted above, that 
the statute must be given a liberal construction con-
sonant with the public policy underlying it. Applying 
that principle to an earlier claim that a statutory scheme 
implicitly excluded §3466, this Court held that “[o]nly

1 See, e. g., Act of July 31, 1789, §21, 1 Stat. 42; Act of 
August 4, 1790, § 45, 1 Stat. 169.

2 See Act of March 3, 1797, § 5, 1 Stat. 515, as amended by 
Act of March 2,1799, § 65, 1 Stat. 676.

3See 33 Hen. 8, c. 39, §74 (1541); 13 Eliz. 1, c. 4 (1570).
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the plainest inconsistency would warrant our finding an 
implied exception to the operation of so clear a com-
mand as that of § 3466.” United States v. Emory, 314 
U. S. 423, 433 (1941).

Here the Court of Appeals discerned an intent not to 
apply § 3466 to Chapter X proceedings from §199 of 
the Bankruptcy Act, which forbids the approval of any 
reorganization plan which does not provide for the “pay-
ment” of taxes or customs due to the United States, 
unless the Secretary of the Treasury accepts “a lesser 
amount.” 4 The Court of Appeals further supported its 
inference of exclusionary intent from §§ 216 (7) and 221 
of the Act, 11 U. S. C. §§ 616 (7) and 621. Section 
216 (7) provides that where a class of creditors dissents 
from a reorganization plan, the District Court shall 
provide “adequate protection for the realization by them 
of the value of their claims against the property” in 
any of four ways, the last and most general of which 
is by “such method as will, under and consistent with

4 Section 199 provides:
"If the United States is a secured or unsecured creditor or stock-

holder of a debtor, the claims or stock thereof shall be deemed to 
be affected by a plan under this chapter, and the Secretary of 
the Treasury is authorized to accept or reject a plan in respect 
of the claims or stock of the United States. If, in any proceed-
ing under this chapter, the United States is a secured or unsecured 
creditor on claims for taxes or customs duties (whether or not 
the United States has any other interest in, or claim against the 
debtor, as secured or unsecured creditor or stockholder), no plan 
which does not provide for the payment thereof shall be con-
firmed by the judge except upon the acceptance of a lesser amount 
by the Secretary of the Treasury certified to the court: Provided, 
That if the Secretary of the Treasury shall fail to accept or reject 
a plan for more than ninety days after receipt of written notice 
so to do from the court to which the plan has been proposed, 
accompanied by a certified copy of the plan, his consent shall be 
conclusively presumed.” 11 U. S. C. §599.
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the circumstances of the particular case, equitably 
and fairly provide such protection.” Section 221 
merely sums up the applicable tests for a valid reor-
ganization plan by providing that “(t]he judge shall 
confirm a plan if satisfied that” § 199 has been complied 
with and that “the plan is fair and equitable, and 
feasible.”

The Court of Appeals reasoned from these provisions 
to the implied exclusion of the operation of § 3466 as 
follows:

“Within Chapter X, §§ 199, 216 and 221 are 
inter-related statutes and part of a studied statutory 
plan. Section 199 outlines the nature of the gov-
ernment’s tax claim 'priority,’ and the two other sec-
tions establish an equitable standard to govern the 
method of payment. If, as the government would 
have us hold, § 3466 creates an absolute right to first 
payment in addition to full payment, there would be 
little need for §§ 199, 216 (7) and 221. These sec-
tions apply specifically to Chapter X proceedings 
and should control over the more general and con-
flicting direction of § 3466.” 407 F. 2d, at 638.

In our view these provisions are not logically incon-
sistent with the terms of § 3466, nor would they be 
rendered redundant if the older statute applied, nor 
does their language or legislative history reveal a pur-
pose incongruous with its application.

In the first place, § 216 (7) has nothing to do with 
the priorities of different classes of claimants under 
Chapter X. That section merely provides that where 
an affected class of creditors (and here the United States 
itself constitutes the whole of such a class) dissents 
from a plan, their claims are to be dealt with in one of 
the four ways specified, one of which is that those 
claims must be disposed of “equitably and fairly.”
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This Court has long held that these words, along with 
the words “fair and equitable” in § 221, in no way 
authorize a District Court to ignore or erode priorities 
otherwise granted by law, and it follows that this lan-
guage cannot be taken to exclude by implication an 
explicit statutory priority, such as that granted the 
United States by § 3466. In short, the words “fair and 
equitable” in Chapter X are terms of art, and no plan 
can be “fair and equitable” which compromises the 
rights of senior creditors in order to protect junior 
creditors. Case v. Los Angeles Lumber Co., 308 U. S. 
106, 115-116 (1939); Consolidated Rock Co. n . Du  Bois, 
312 U. S. 510, 527-529 (1941).

We turn then to the argument upon which respondent 
chiefly relies for his claim that § 3466 does not reach 
to Chapter X proceedings—the alleged inconsistency 
between application of the “first satisfied” requirement 
and the terms and purposes of § 199. As already noted, 
§199 provides that the United States shall have “pay-
ment” of its tax claims in Chapter X proceedings unless 
the Secretary of the Treasury accepts “a lesser amount.” 
Respondent argues and the Court of Appeals held that 
this establishes by negative implication that Congress 
did not mean the United States to be able to insist upon 
the more onerous remedy of payment first in time.5

5 The Government argues in the alternative that even if § 3466 
does not apply to claims against debtors in Chapter X, the plan 
here is defective even under the § 199 requirement of “payment” 
alone, since the deferment of payment of the Government’s tax 
claim while the cash flow from the installment contract is used to 
satisfy the claims of lower ranking creditors means that the Gov-
ernment is receiving a “lesser amount,” which § 199 in its terms 
contrasts with “payment,” than what it would receive if it had first 
claim on all cash as it came in. The argument is premised on the 
fact that the Government cannot collect post-petition interest on 
its claim. City of New York v. Saper, 336 U. S. 328 (1949); 
United States v. Edens, 189 F. 2d 876 (C. A. 4th Cir. 1951), aff’d
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As a matter of logic, we see no inconsistency between 
a requirement of payment and a requirement of first 
satisfaction. Congress surely could have provided that 
the United States receive payment out of a limited fund 
at the expense of other claimants, and quite consistently 
provided that when the wherewithal to make such pay-
ment became available in installments over time the 
United States should also have the right to claim the 
first of those installments and each succeeding one until 
its debt was satisfied.* 6 Separate provisions to this effect 
in the same statute could certainly be read in harmony 
with each other, and there is no reason why § 3466 
should not be read to supplement the requirement of 
payment contained in § 199 in the same fashion.

Nor is § 199 redundant if § 3466 applies in Chapter X 
proceedings on the ground that a requirement of first 
satisfaction necessarily implies a requirement of pay-
ment. Section 3466 applies only to insolvent debtors.7

per curiam, 342 U. S. 912 (1952). Because of our determination 
that § 3466 applies here and requires payment first in time, we 
need not reach this contention.

6 In the normal Chapter X reorganization no provision need be 
made for priority in time of different claims. Claimants receive 
debt or equity interests in a going concern in the usual situation, 
and the priority of one claimant over another means only that if 
there is insufficient going-concern value to satisfy both claims, the 
claimant with priority must receive value equivalent to his full 
claim if the other claimant is to receive anything. Here a second 
sense of priority is involved: when cash becomes available to pay 
off outstanding claims only over a period of time, the claimant with 
“priority” in this second sense receives his cash first in time; the 
nonpriority claimant may receive full payment, but receives it later. 
In its literal language—“first satisfied”—§ 3466 provides this kind 
of priority, and respondent has not argued that it should not be 
so construed if it applies here.

7 It seems to have long been assumed that the term insolvent in 
§ 3466 meant insolvent in the bankruptcy sense, and this Court 
clearly so held in United States v. Oklahoma, 261 U. S. 253, 260-261 
(1923).
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Yet Chapter X proceedings are not open merely to 
corporations that are insolvent, in that their liabilities 
exceed their assets, but also to those that are solvent 
in the bankruptcy or asset-liability sense and yet are 
unable to meet their obligations as they mature. Bank-
ruptcy Act § 130 (1), 11 U. S. C. § 530 (1). Thus § 199 
does not merely give the Government rights already 
granted by implication in § 3466, but extends the Gov-
ernment’s priority, for tax claims at least, to solvent 
corporations in Chapter X reorganization.

Thus, on the face of the statute, no inconsistency arises 
from applying both § 3466 and § 199 to Chapter X pro-
ceedings, much less the “plain inconsistency” required if 
respondent is to prevail under the test of United States 
v. Emory, supra. That in itself strongly suggests that 
§ 3466 should apply here, and our examination of the 
background and legislative history of § 199 and of Chap-
ter X generally does not reveal a contrary intent on the 
part of Congress.

Before the reorganization legislation of the 1930’s, the 
principal method of reorganizing corporations that were 
unable to meet their debts was the equity receivership. 
This judge-made device was designed to preserve the 
debtor business as a going concern by cancelling claims 
against it, in return for which cancellation the claimants 
received debt or equity interests in a new corporation, 
which then acquired the assets of the old corporation in 
a judicial sale. See T. Finletter, The Law of Bank-
ruptcy Reorganization 1-17 (1939). By 1926, it was 
established that § 3466 applied to give the United States 
an absolute priority for payment of debts due it from 
insolvent corporations in equity receivership. Price v. 
United States, 269 U. S., at 502-503; and see Blair, The 
Priority of the United States in Equity Receiverships, 
39 Harv. L. Rev. 1 (1925).

In 1933, Congress enacted § 77 of the Bankruptcy Act, 
47 Stat. 1474, providing a statutory procedure for the
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reorganization of railroads. Section 77, as well as later 
corporate reorganization statutes discussed below, was 
designed to follow the general format of the equity re-
ceivership. As one of the early commentators on the 
federal statutes has noted, “[t]he principles of the equity 
receivership underlie nearly every substantive provision 
of the [reorganization acts].” Finletter, supra, at 3. 
These statutes were not, of course, mere codifications of 
the law governing equity receiverships. They were de-
signed in part to correct abuses and inefficiencies that 
had existed under the prior regime. Duparquet Co. v. 
Evans, 297 U. S. 216, 218-219 (1936). However, the 
problems of the equity receivership that led to the 
legislative intervention did not include the Government’s 
priority under § 3466, a relatively uncontroversial aspect 
of the receivership procedure.

Nothing in § 77 casts any doubt on the continued prior-
ity of the United States under § 3466. Indeed the only 
provision in the new statute affecting the claims of the 
United States was § 77(e), which provided in perti-
nent part:

“If the United States of America is directly a credi-
tor or stockholder, the Secretary of the Treasury 
is hereby authorized to accept or reject a plan in 
respect of the interests or claims of the United 
States.” 47 Stat. 1478.

The purpose of this provision was to overcome the effect 
of two prior rulings of the Attorney General that the 
Secretary of the Treasury lacked authority to compro-
mise claims of indebtedness owed to the Government by 
the railroads, 33 Op. Atty. Gen. 423 (1923), 34 Op. Atty. 
Gen. 108 (1924).8

8 See Senate Committee on the Judiciary, Criticisms and Sugges-
tions Relating to H. R. 14359 and S. 5551, Amending the Bankruptcy 
Act 19-20, 72d Cong., 2d Sess. (Comm. Print. 1933).
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In 1934, Congress enacted § 77B of the Bankruptcy 
Act, 48 Stat, 911, which provided a reorganization scheme 
for corporations generally, closely modeled on the rail-
road reorganization scheme of § 77; § 77B (e)(1) granted 
the Secretary of the Treasury power to compromise fed-
eral claims, in language almost identical with that of 
§ 77 (e). 48 Stat. 918. There is no language in the 
statute, and nothing in its history, to suggest any inten-
tion to alter the established priority of the United States 
under § 3466.

In 1935, the Secretary of the Treasury called the 
attention of Congress to the fact that the courts were 
construing § 77B (e)(1) to include the United States 
among the general creditors in reorganization proceed-
ings, so that plans disapproved by the Secretary for 
failure to satisfy a federal claim could nevertheless be 
confirmed if the necessary majority of general creditors 
approved. S. Rep. No. 953, 74th Cong., 1st Sess. (1935). 
The Secretary proposed an amendment, which, after 
some weakening in the House, see S. Rep. No. 1386, 74th 
Cong., 1st Sess. (1935), was adopted.9 49 Stat. 966

9 The Secretary had proposed that he be given a veto over plans 
that failed to provide for “payment” of any federal claim. See 
S. Rep. No. 953, supra. The House imposed the “payment” require-
ment only upon tax and customs claims, possibly intending to leave 
the Government in the position of a general creditor with respect 
to other claims, see S. Rep. No. 1386, supra, and this was the 
form in which the amendment was adopted. Section 199 preserves 
this apparent distinction between tax and other claims, see text at 
n. 4, supra. However the courts, relying on the strong presumption 
against implied exceptions to § 3466, have not treated the Govern-
ment as a general creditor in its nontax claims, but rather have 
held that it has priority under § 3466. United States v. Anderson, 
334 F. 2d 111 (C. A. 5th Cir. 1964); In re Cherry Valley Homes, 
Inc., 255 F. 2d 706 (C. A. 3d Cir. 1958); Reconstruction Finance 
Corp. v. Flynn, 175 F. 2d 761 (C. A. 2d Cir. 1949).

If, as appears from the present case, § 3466, if applicable, may, 
in some instances, give the Government greater protection than
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(1935). In its relevant provisions, the amendment was 
identical with present § 199, and the 1938 revisions 
which culminated in the replacement of § 77B by present 
Chapter X did not affect it.

Thus § 199 is derived from an enactment designed to 
grant the Government the power to compromise its 
claims against debtors, and an amendment designed to 
ensure priority for federal claims over the claims of 
general creditors. Nothing in this background lends any 
support to respondent’s claim that the draftsmen of 
Chapter X meant to provide an exception to the oper-
ation of § 3466 for reorganization proceedings under the 
new statute. Indeed the established practice of apply-
ing § 3466 to equity receiverships, the acknowledged 
predecessor of the Chapter X proceeding, combined with 
the failure to indicate in any way an intent to alter that 
practice in the new statutes, supports the conclusion that 
Congress affirmatively meant § 3466 to apply to statutory 
reorganization.* 10 11

As we noted at the outset, § 3466 must apply according 
to its terms except where expressly superseded, or where 
excluded by a later enactment “plainly inconsistent” 
with it. Here the statute literally applies, and no plain 
inconsistency with the scheme of Chapter X appears. 
The terms of § 3466 are clearly not satisfied by the 
reorganization plan here in question, which provides 
payment in part to general creditors and other nonpre-
ferred claimants11 before satisfaction of the federal tax

§ 199, it would be anomalous to deny that protection to Government 
tax claims while granting it to nontax claims, since Congress clearly 
intended that tax claims should have greater protection.

10 The leading authorities agree that § 3466 applies to Chapter X 
proceedings. Finletter, supra, at 388-393; 6A Collier on Bank-
ruptcy 269 n. 11 (14th ed. 1969).

11 This case does not raise the question, never decided by this 
Court, whether § 3466 grants the Government priority over the 
prior specific liens of secured creditors. See United States v. Gilbert 
Associates, 345 U. S. 361,365-366 (1953).
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claim. Therefore the judgment upholding the plan must 
be reversed, and the case remanded to the Court of Ap-
peals for further proceedings consistent with this opinion.

Reversed.
Mr . Justice  Douglas , concurring.
I join the opinion of the Court. As it holds, the 

Chandler Act provides the standard for treatment of 
claims of the United States as “a secured or unsecured 
creditor” of the debtor. Those are the words of § 199, 
52 Stat. 893, 11 U. S. C. § 599. Section 199 goes on to 
provide that “no plan which does not provide for the 
payment” of the claims of the United States for taxes 
or customs duties shall be “confirmed” by the judge, 
“except upon the acceptance of a lesser amount by the 
Secretary of the Treasury.”

The question therefore is what kind of “payment,” 
as used in § 199, the claim of the United States must 
receive in a Chapter X proceeding.

There is no doubt but that the claim of the United 
States has priority by reason of § 3466 of the Revised 
Statutes, 31 U. S. C. § 191.

Section 216 of the Chandler Act provides the standards 
for dealing with the priorities among creditors. Section 
216 (7) says that where “any class of creditors” affected 
by the plan does not accept the plan, those claims can 
be dealt with in several ways, including a method which 
“equitably and fairly” protects them. And § 221 (2). of 
the Act provides that the judge shall confirm the plan 
if satisfied that it is “fair and equitable, and feasible.”

The words “fair and equitable” are words of art; we 
have made unmistakably clear that compromising the 
rights of senior creditors to protect junior creditors is 
not “fair and equitable” treatment. Case n . Los  Angeles 
Lumber Co., 308 U. S. 106, 115-116; Consolidated Rock
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Co. v. Du Bois, 312 U. S. 510, 527-529. We said in the 
Du Bois case:

“[I]t is plain that while creditors may be given 
inferior grades of securities, their ‘superior rights’ 
must be recognized. Clearly, those prior rights are 
not recognized, in cases where stockholders are par-
ticipating in the plan, if creditors are given only a 
face amount of inferior securities equal to the face 
amount of their claims. They must receive, in 
addition, compensation for the senior rights which 
they are to surrender. If they receive less than that 
full compensatory treatment, some of their prop-
erty rights will be appropriated for the benefit of 
stockholders without compensation. That is not 
permissible.” Id., at 528-529.

The present plan is likewise infirm because it provides 
junior creditors with immediate, partial payment, while 
making the United States with a prior claim accept 
delayed and therefore discounted payment of its claim 
with all the attendant risks. If the United States is to 
forgo the right to be paid out of the first available 
funds, it must receive equivalent compensation in return. 
The Court of Appeals thought that it contradicted § 216 
and § 221 to apply § 3466 to a Chapter X plan. Today 
we take the contrary view. Section 3466 is relevant in 
defining the priority; § 216 and § 221 are relevant in 
providing how that priority shall be honored.
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CRAYCROFT v. FERRALL et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 718, Mise. Decided March 30, 1970

Certiorari granted; 408 F. 2d 587, vacated and remanded.

John Caughlan for petitioner.
Solicitor General Griswold for respondents.

Per  Curiam .
The motion for leave to proceed in jorma pauperis is 

granted.
Upon consideration of the suggestion of the Solicitor 

General and upon an examination of the entire record, 
the petition for a writ of certiorari is granted, the judg-
ment of the United States Court of Appeals for the 
Ninth Circuit is vacated and the case is remanded to 
that court.

The Solicitor General concedes that the administrative 
remedies that the Court of Appeals held should first 
be exhausted by the petitioner, have either been ex-
hausted or are nonexistent. The sole remaining question 
therefore seems to be whether petitioner’s failure to seek 
relief in the Court of Military Appeals precludes con-
sideration of petitioner’s claims by the federal courts. 
While the Solicitor General concedes that resort to that 
judicial remedy does not preclude consideration of peti-
tioner’s claim by the federal courts, there is a conflict 
among the circuits. It is for consideration of that ques-
tion, or alternatively the merits, that the case is 
remanded.
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March 30, 1970 397 U. S.

JOHNSTON et  al . v. HAWAII

APPEAL FROM THE SUPREME COURT OF HAWAII

No. 1381, Mise. Decided March 30, 1970

51 Haw. 195, 456 P. 2d 805, appeal dismissed.

Norman Dor sen for appellants.

Per  Curiam .
The appeal is dismissed for want of a substantial 

federal question.
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ILLINOIS v. ALLEN

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT

No. 606. Argued February 24, 1970—Decided March 31, 1970

Respondent, who was on trial for robbery, was removed from the 
courtroom for repeated disruptive behavior and the use of vile 
and abusive language directed at the trial judge, notwithstanding 
the judge’s prior warning that removal would follow another 
outburst. Appointed counsel represented respondent during the 
period respondent was not allowed in the courtroom, principally 
the presentation of the State’s case. Having given some assurances 
of good conduct, respondent was allowed to return to the court-
room while appointed counsel presented his defense. Respondent 
was convicted. Following the State Supreme Court’s affirmance, 
respondent filed a petition for a writ of habeas corpus in federal 
court, contending that he had been deprived of his right under 
the Sixth and Fourteenth Amendments to confront the witnesses 
against him. The District Court declined to issue the writ. The 
Court of Appeals reversed, holding that a defendant’s Sixth 
Amendment right to attend his own trial was so “absolute” that, 
regardless of how unruly his conduct, he could never be held to 
have lost that right so long as he insisted on it, as respondent 
had. Held:

1. A defendant can lose his right to be present at trial, if, 
following the judge’s warning that he will be removed if his 
disruptive behavior continues, he nevertheless insists on conducting 
himself in such a disruptive manner that his trial cannot proceed 
if he remains in the courtroom. He can reclaim the right to be 
present as soon as he is willing to comport himself with decorum 
and respect. Pp. 342-343.

2. A trial judge confronted by a defendant’s disruptive con-
duct can exercise discretion to meet the circumstances of the case; 
and though no single formula is best for all situations, there are 
at least three constitutionally permissible approaches for the 
court’s handling of an obstreperous defendant: (1) bind and 
gag him as a last resort, thereby keeping him present; (2) cite 
him for criminal or civil contempt; or (3) remove him from the 
courtroom, while the trial continues, until he promises to conduct 
himself properly. Pp. 343-346.
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3. On the facts of this case the trial judge did not abuse his 
discretion, respondent through his disruptive behavior having 
lost his right of confrontation under the Sixth and Fourteenth 
Amendments. Pp. 345-347.

413 F. 2d 232, reversed.

Joel M. Flaum, Assistant Attorney General of Illinois, 
argued the cause for petitioner. With him on the briefs 
were William J. Scott, Attorney General, and James R. 
Thompson, Morton E. Friedman, and Thomas J. Immel, 
Assistant Attorneys General.

H. Reed Harris argued the cause and filed a brief for 
respondent.

Mr . Justi ce  Black  delivered the opinion of the Court.
The Confrontation Clause of the Sixth Amendment 

to the United States Constitution provides that: “In all 
criminal prosecutions, the accused shall enjoy the 
right ... to be confronted with the witnesses against 
him . . . .” We have held that the Fourteenth Amend-
ment makes the guarantees of this clause obligatory 
upon the States. Pointer v. Texas, 380 U. S. 400 (1965). 
One of the most basic of the rights guaranteed by the 
Confrontation Clause is the accused’s right to be present 
in the courtroom at every stage of his trial. Lewis v. 
United States, 146 U. S. 370 (1892). The question pre-
sented in this case is whether an accused can claim the 
benefit of this constitutional right to remain in the court-
room while at the same time he engages in speech and 
conduct which is so noisy, disorderly, and disruptive that 
it is exceedingly difficult or wholly impossible to carry 
on the trial.

The issue arose in the following way. The respondent, 
Allen, was convicted by an Illinois jury of armed robbery 
and was sentenced to serve 10 to 30 years in the Illinois 
State Penitentiary. The evidence against him showed
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that on August 12, 1956, he entered a tavern in Illinois 
and, after ordering a drink, took $200 from the bartender 
at gunpoint. The Supreme Court of Illinois affirmed his 
conviction, People v. Allen, 37 Ill. 2d 167, 226 N. E. 2d 1 
(1967), and this Court denied certiorari. 389 U. S. 907 
(1967). Later Allen filed a petition for a writ of habeas 
corpus in federal court alleging that he had been wrong-
fully deprived by the Illinois trial judge of his consti-
tutional right to remain present throughout his trial. 
Finding no constitutional violation, the District Court 
declined to issue the writ. The Court of Appeals re-
versed, 413 F. 2d 232 (1969), Judge Hastings dissenting.

The facts surrounding Allen’s expulsion from the court-
room are set out in the Court of Appeals’ opinion sus-
taining Allen’s contention:

“After his indictment and during the pretrial 
stage, the petitioner [Allen] refused court-appointed 
counsel and indicated to the trial court on several 
occasions that he wished to conduct his own de-
fense. After considerable argument by the peti-
tioner, the trial judge told him, Til let you be your 
own lawyer, but I’ll ask Mr. Kelly [court-appointed 
counsel] [to] sit in and protect the record for you, 
insofar as possible.’

“The trial began on September 9, 1957. After 
the State’s Attorney had accepted the first four 
jurors following their voir dire examination, the 
petitioner began examining the first juror and con-
tinued at great length. Finally, the trial judge in-
terrupted the petitioner, requesting him to confine 
his questions solely to matters relating to the pros-
pective juror’s qualifications. At that point, the 
petitioner started to argue with the judge in a most 
abusive and disrespectful manner. At last, and 
seemingly in desperation, the judge asked appointed
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counsel to proceed with the examination of the 
jurors. The petitioner continued to talk, proclaim-
ing that the appointed attorney was not going to 
act as his lawyer. He terminated his remarks by 
saying, ‘When I go out for lunchtime, you’re [the 
judge] going to be a corpse here.’ At that point 
he tore the file which his attorney had and threw 
the papers on the floor. The trial judge thereupon 
stated to the petitioner, ‘One more outbreak of that 
sort and I’ll remove you from the courtroom.’ This 
warning had no effect on the petitioner. He con-
tinued to talk back to the judge, saying, ‘There’s 
not going to be no trial, either. I’m going to sit 
here and you’re going to talk and you can bring 
your shackles out and straight jacket and put them 
on me and tape my mouth, but it will do no good 
because there’s not going to be no trial.’ After 
more abusive remarks by the petitioner, the trial 
judge ordered the trial to proceed in the petitioner’s 
absence. The petitioner was removed from the 
courtroom. The voir dire examination then con-
tinued and the jury was selected in the absence of 
the petitioner.

“After a noon recess and before the jury was 
brought into the courtroom, the petitioner, appear-
ing before the judge, complained about the fairness 
of the trial and his appointed attorney. He also 
said he wanted to be present in the court during 
his trial. In reply, the judge said that the peti-
tioner would be permitted to remain in the court-
room if he ‘behaved [himself] and [did] not inter-
fere with the introduction of the case.’ The jury 
was brought in and seated. Counsel for the peti-
tioner then moved to exclude the witnesses from the 
courtroom. The [petitioner] protested this effort
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on the part of his attorney, saying: ‘There is going 
to be no proceeding. I’m going to start talking and 
I’m going to keep on talking all through the trial. 
There’s not going to be no trial like this. I want 
my sister and my friends here in court to testify 
for me.’ The trial judge thereupon ordered the 
petitioner removed from the courtroom.” 413 F. 
2d, at 233-234.

After this second removal, Allen remained out of the 
courtroom during the presentation of the State’s case-in- 
chief, except that he was brought in on several occasions 
for purposes of identification. During one of these latter 
appearances, Allen responded to one of the judge’s ques-
tions with vile and abusive language. After the prose-
cution’s case had been presented, the trial judge reiter-
ated his promise to Allen that he could return to the 
courtroom whenever he agreed to conduct himself prop-
erly. Allen gave some assurances of proper conduct 
and was permitted to be present through the remainder 
of the trial, principally his defense, which was conducted 
by his appointed counsel.

The Court of Appeals went on to hold that the 
Supreme Court of Illinois was wrong in ruling that 
Allen had by his conduct relinquished his constitutional 
right to be present, declaring that:

“No conditions may be imposed on the absolute 
right of a criminal defendant to be present at all 
stages of the proceeding. The insistence of a 
defendant that he exercise this right under unrea-
sonable conditions does not amount to a waiver. 
Such conditions, if insisted upon, should and must 
be dealt with in a manner that does not compel the 
relinquishment of his right.

“In light of the decision in Hopt v. Utah, 110 U. S.
574 . . . (1884) and Shields v. United States, 273
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U. S. 583 . . . (1927), as well as the constitutional 
mandate of the sixth amendment, we are of the view 
that the defendant should not have been excluded 
from the courtroom during his trial despite his dis-
ruptive and disrespectful conduct. The proper 
course for the trial judge was to have restrained 
the defendant by whatever means necessary, even 
if those means included his being shackled and 
gagged.” 413 F. 2d, at 235.

The Court of Appeals felt that the defendant’s Sixth 
Amendment right to be present at his own trial was so 
“absolute” that, no matter how unruly or disruptive the 
defendant’s conduct might be, he could never be held to 
have lost that right so long as he continued to insist 
upon it, as Allen clearly did. Therefore the Court of 
Appeals concluded that a trial judge could never expel 
a defendant from his own trial and that the judge’s ulti-
mate remedy when faced with an obstreperous defendant 
like Allen who determines to make his trial impossible 
is to bind and gag him.1 We cannot agree that the 
Sixth Amendment, the cases upon which the Court of 
Appeals relied, or any other cases of this Court so handi-
cap a trial judge in conducting a criminal trial. The 
broad dicta in Hopt v. Utah, supra, and Lewis v. United 
States, 146 U. S. 370 (1892), that a trial can never con-
tinue in the defendant’s absence have been expressly 
rejected. Diaz v. United States, 223 U. S. 442 (1912). 
We accept instead the statement of Mr. Justice Cardozo 
who, speaking for the Court in Snyder v. Massachusetts, 
291 U. S. 97, 106 (1934), said: “No doubt the privilege 
[of personally confronting witnesses] may be lost by

1 In a footnote the Court of Appeals also referred to the trial 
judge’s contempt power. This subject is discussed in Part II of 
this opinion. Infra, at 344-345.
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consent or at times even by misconduct.” 2 Although 
mindful that courts must indulge every reasonable pre-
sumption against the loss of constitutional rights, John-
son v. Zerbst, 304 U. S. 458, 464 (1938), we explicitly 
hold today that a defendant can lose his right to be 
present at trial if, after he has been warned by the judge 
that he will be removed if he continues his disruptive 
behavior, he nevertheless insists on conducting himself 
in a manner so disorderly, disruptive, and disrespectful 
of the court that his trial cannot be carried on with him 
in the courtroom.3 Once lost, the right to be present 
can, of course, be reclaimed as soon as the defendant is 
willing to conduct himself consistently with the decorum 
and respect inherent in the concept of courts and judicial 
proceedings.

It is essential to the proper administration of crim-
inal justice that dignity, order, and decorum be the hall-
marks of all court proceedings in our country. The 
flagrant disregard in the courtroom of elementary stand-
ards of proper conduct should not and cannot be toler-
ated. We believe trial judges confronted with disruptive, 
contumacious, stubbornly defiant defendants must be 
given sufficient discretion to meet the circumstances of 
each case. No one formula for maintaining the appro-
priate courtroom atmosphere will be best in all situa-
tions. We think there are at least three constitutionally 
permissible ways for a trial judge to handle an obstrep-

2 Rule 43 of the Federal Rules of Criminal Procedure provides 
that “[i]n prosecutions for offenses not punishable by death, 
the defendant’s voluntary absence after the trial has been com-
menced in his presence shall not prevent continuing the trial to 
and including the return of the verdict.”

3 See Murray, The Power to Expel a Criminal Defendant From 
His Own Trial: A Comparative View, 36 U. Colo. L. Rev. 171-175 
(1964); Goldin, Presence of the Defendant at Rendition of the 
Verdict in Felony Cases, 16 Col. L. Rev. 18-31 (1916).
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erous defendant like Allen: (1) bind and gag him, thereby 
keeping him present; (2) cite him for contempt; (3) 
take him out of the courtroom until he promises to 
conduct himself properly.

I
Trying a defendant for a crime while he sits bound 

and gagged before the judge and jury would to an extent 
comply with that part of the Sixth Amendment’s pur-
poses that accords the defendant an opportunity to con-
front the witnesses at the trial. But even to contem-
plate such a technique, much less see it, arouses a feeling 
that no person should be tried while shackled and gagged 
except as a last resort. Not only is it possible that the 
sight of shackles and gags might have a significant effect 
on the jury’s feelings about the defendant, but the use of 
this technique is itself something of an affront to the very 
dignity and decorum of judicial proceedings that the 
judge is seeking to uphold. Moreover, one of the de-
fendant’s primary advantages of being present at the 
trial, his ability to communicate with his counsel, is 
greatly reduced when the defendant is in a condition of 
total physical restraint. It is in part because of these in-
herent disadvantages and limitations in this method of 
dealing with disorderly defendants that we decline to 
hold with the Court of Appeals that a defendant cannot 
under any possible circumstances be deprived of his 
right to be present at trial. However, in some situa-
tions which we need not attempt to foresee, binding and 
gagging might possibly be the fairest and most reason-
able way to handle a defendant who acts as Allen did 
here.

II
In a footnote the Court of Appeals suggested the pos-

sible availability of contempt of court as a remedy to 
make Allen behave in his robbery trial, and it is true
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that citing or threatening to cite a contumacious de-
fendant for criminal contempt might in itself be suffi-
cient to make a defendant stop interrupting a trial. If 
so, the problem would be solved easily, and the defendant 
could remain in the courtroom. Of course, if the de-
fendant is determined to prevent any trial, then a court 
in attempting to try the defendant for contempt is 
still confronted with the identical dilemma that the 
Illinois court faced in this case. And criminal contempt 
has obvious limitations as a sanction when the defendant 
is charged with a crime so serious that a very severe 
sentence such as death or life imprisonment is likely 
to be imposed. In such a case the defendant might not 
be affected by a mere contempt sentence when he ulti-
mately faces a far more serious sanction. Nevertheless, 
the contempt remedy should be borne in mind by a 
judge in the circumstances of this case.

Another aspect of the contempt remedy is the judge’s 
power, when exercised consistently with state and fed-
eral law, to imprison an unruly defendant such as Allen 
for civil contempt and discontinue the trial until such 
time as the defendant promises to behave himself. This 
procedure is consistent with the defendant’s right to 
be present at trial, and yet it avoids the serious short-
comings of the use of shackles and gags. It must be 
recognized, however, that a defendant might conceiv-
ably, as a matter of calculated strategy, elect to spend 
a prolonged period in confinement for contempt in the 
hope that adverse witnesses might be unavailable after 
a lapse of time. A court must guard against allowing a 
defendant to profit from his own wrong in this way.

Ill
The trial court in this case decided under the cir-

cumstances to remove the defendant from the court-
room and to continue his trial in his absence until and
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unless he promised to conduct himself in a manner 
befitting an American courtroom. As we said earlier, we 
find nothing unconstitutional about this procedure. 
Allen’s behavior wras clearly of such an extreme and 
aggravated nature as to justify either his removal from 
the courtroom or his total physical restraint. Prior to 
his removal he was repeatedly warned by the trial judge 
that he would be removed from the courtroom if he 
persisted in his unruly conduct, and, as Judge Hastings 
observed in his dissenting opinion, the record demon-
strates that Allen would not have been at all dissuaded 
by the trial judge’s use of his criminal contempt powers. 
Allen was constantly informed that he could return to 
the trial when he would agree to conduct himself in 
an orderly manner. Under these circumstances we hold 
that Allen lost his right guaranteed by the Sixth and 
Fourteenth Amendments to be present throughout his 
trial.

IV
It is not pleasant to hold that the respondent Allen 

was properly banished from the court for a part of his 
own trial. But our courts, palladiums of liberty as they 
are, cannot be treated disrespectfully with impunity. 
Nor can the accused be permitted by his disruptive con-
duct indefinitely to avoid being tried on the charges 
brought against him. It would degrade our country 
and our judicial system to permit our courts to be 
bullied, insulted, and humiliated and their orderly 
progress thwarted and obstructed by defendants brought 
before them charged with crimes. As guardians of the 
public welfare, our state and federal judicial systems 
strive to administer equal justice to the rich and the 
poor, the good and the bad, the native and foreign born 
of every race, nationality, and religion. Being manned 
by humans, the courts are not perfect and are bound to 
make some errors. But, if our courts are to remain what 
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the Founders intended, the citadels of justice, their pro-
ceedings cannot and must not be infected with the sort 
of scurrilous, abusive language and conduct paraded 
before the Illinois trial judge in this case. The record 
shows that the Illinois judge at all times conducted 
himself with that dignity, decorum, and patience that 
befit a judge. Even in holding that the trial judge had 
erred, the Court of Appeals praised his “commendable 
patience under severe provocation.”

We do not hold that removing this defendant from 
his own trial was the only way the Illinois judge could 
have constitutionally solved the problem he had. We 
do hold, however, that there is nothing whatever in this 
record to show that the judge did not act completely 
within his discretion. Deplorable as it is to remove a 
man from his own trial, even for a short time, we hold 
that the judge did not commit legal error in doing what 
he did.

The judgment of the Court of Appeals is
Reversed.

Mr . Justic e Brennan , concurring.
The safeguards that the Constitution accords to crim-

inal defendants presuppose that government has a sov-
ereign prerogative to put on trial those accused in good 
faith of violating valid laws. Constitutional power to 
bring an accused to trial is fundamental to a scheme 
of “ordered liberty” and prerequisite to social justice and 
peace. History has known the breakdowm of lawful 
penal authority—the feud, the vendetta, and the terror 
of penalties meted out by mobs or roving bands of vigi-
lantes. It has known, too, the perversion of that au-
thority. In some societies the penal arm of the state 
has reached individual men through secret denunciation 
followed by summary punishment. In others the solemn 
power of condemnation has been confided to the caprice
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of tyrants. Down the corridors of history have echoed 
the cries of innocent men convicted by other irrational 
or arbitrary procedures. These are some of the alterna-
tives history offers to the procedure adopted by our 
Constitution. The right of a defendant to trial—to 
trial by jury—has long been cherished by our people 
as a vital restraint on the penal authority of govern-
ment. And it has never been doubted that under our 
constitutional traditions trial in accordance with the 
Constitution is the proper mode by which government 
exercises that authority.

Lincoln said this Nation was “conceived in liberty 
and dedicated to the proposition that all men are created 
equal.” The Founders’ dream of a society where all men 
are free and equal has not been easy to realize. The 
degree of liberty and equality that exists today has been 
the product of unceasing struggle and sacrifice. Much 
remains to be done—so much that the very institutions of 
our society have come under challenge. Hence, today, 
as in Lincoln’s time, a man may ask “whether [this] 
nation or any nation so conceived and so dedicated can 
long endure.” It cannot endure if the Nation falls short 
on the guarantees of liberty, justice, and equality em-
bodied in our founding documents. But it also cannot 
endure if we allow our precious heritage of ordered 
liberty to be ripped apart amid the sound and fury of 
our time. It cannot endure if in individual cases the 
claims of social peace and order on the one side and of 
personal liberty on the other cannot be mutually resolved 
in the forum designated by the Constitution. If that 
resolution cannot be reached by judicial trial in a court 
of law, it will be reached elsewhere and by other means, 
and there will be grave danger that liberty, equality, 
and the order essential to both will be lost.

The constitutional right of an accused to be present 
at his trial must be considered in this context. Thus 
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there can be no doubt whatever that the governmental 
prerogative to proceed with a trial may not be defeated 
by conduct of the accused that prevents the trial from 
going forward. Over a half century ago this Court 
in Diaz v. United States, 223 U. S. 442, 457-458 (1912), 
approved what I believe is the governing principle. We 
there quoted from Falk v. United States, 15 App. D. C. 
446 (1899), the case of an accused who appeared at his 
trial but fled the jurisdiction before it was completed. 
The court proceeded in his absence, and a verdict of 
guilty was returned. In affirming the conviction over 
the accused’s objection that he could not be convicted 
in his absence, the Court of Appeals for the District of 
Columbia said:

“It does not seem to us to be consonant with the 
dictates of common sense that an accused person . . . 
should be at liberty, whenever he pleased, ... to 
break up a trial already commenced. The practical 
result of such a proposition, if allowed to be law, 
would be to prevent any trial whatever until the 
accused person himself should be pleased to permit 
it. . . . This would be a travesty of justice which 
could not be tolerated .... [W]e do not think 
that any rule of law or constitutional principle leads 
us to any conclusion that would be so disastrous 
as well to the administration of justice as to the 
true interests of civil liberty.

“The question is one of broad public policy, 
whether an accused person, placed upon trial for 
crime and protected by all the safeguards with 
which the humanity of our present criminal law 
sedulously surrounds him, can with impunity defy 
the processes of that law, paralyze the proceedings 
of courts and juries and turn them into a solemn 
farce, and ultimately compel society, for its own
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safety, to restrict the operation of the principle of 
personal liberty. Neither in criminal nor in civil 
cases will the law allow a person to take advantage 
of his own wrong.”

To allow the disruptive activities of a defendant like 
respondent to prevent his trial is to allow him to 
profit from his own wrong. The Constitution would 
protect none of us if it prevented the courts from acting 
to preserve the very processes that the Constitution 
itself prescribes.

Of course, no action against an unruly defendant is 
permissible except after he has been fully and fairly 
informed that his conduct is wrong and intolerable, and 
warned of the possible consequences of continued mis-
behavior. The record makes clear that respondent was 
so informed and warned in this case. Thus there can 
be no doubt that respondent, by persisting in his repre-
hensible conduct, surrendered his right to be present at 
the trial.

As the Court points out, several remedies are avail-
able to the judge faced with a defendant bent on dis-
rupting his trial. He can have him bound, shackled, 
and gagged; he can hold him in civil or criminal con-
tempt; he can exclude him from the trial and carry on 
in his absence. No doubt other methods can be devised. 
I join the Court’s opinion and agree that the Constitu-
tion does not require or prohibit the adoption of any 
of these courses. The constitutional right to be present 
can be surrendered if it is abused for the purpose of 
frustrating the trial. Due process does not require the 
presence of the defendant if his presence means that there 
will be no orderly process at all. However, I also agree 
with the Court that these three methods are not equally 
acceptable. In particular, shackling and gagging a de-
fendant is surely the least acceptable of them. It offends 
not only judicial dignity and decorum, but also that 
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respect for the individual which is the lifeblood of the 
law.

I would add only that when a defendant is excluded 
from his trial, the court should make reasonable efforts 
to enable him to communicate with his attorney and, 
if possible, to keep apprised of the progress of his trial. 
Once the court has removed the contumacious defendant, 
it is not weakness to mitigate the disadvantages of his 
expulsion as far as technologically possible in the 
circumstances.

Mr . Justice  Douglas .
I agree with the Court that a criminal trial, in the 

constitutional sense, cannot take place where the court-
room is a bedlam and either the, accused or the judge 
is hurling epithets at the other. A courtroom is a 
hallowed place where trials must proceed with dignity 
and not become occasions for entertainment by the par-
ticipants, by extraneous persons, by modern mass media, 
or otherwise.

My difficulty is not with the basic hypothesis of this 
decision, but with the use of this case to establish the 
appropriate guidelines for judicial control.

This is a stale case, the trial having taken place nearly 
13 years ago. That lapse of time is not necessarily a 
barrier to a challenge of the constitutionality of a crim-
inal conviction. But in this case it should be.

There is more than an intimation in the present record 
that the defendant was a mental case. The passage of 
time since 1957, the date of the trial, makes it, how-
ever, impossible to determine what the mental condi-
tion of the defendant was at that time. The fact that 
a defendant has been found to understand “the nature 
and object of the proceedings against him” and thus 
competent to stand trial1 does not answer the difficult 
questions as to what a trial judge should do with an

1 See n. 5, infra.
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otherwise mentally ill defendant who creates a court-
room disturbance. What a judge should do with a 
defendant whose courtroom antics may not be volitional 
is a perplexing problem which we should not reach ex-
cept on a clear record. This defendant had no lawyer 
and refused one, though the trial judge properly insisted 
that a member of the bar be present to represent him. 
He tried to be his own lawyer and what transpired was 
pathetic, as well as disgusting and disgraceful.

We should not reach the merits but should reverse the 
case for staleness of the record and affirm the denial of 
relief by the District Court. After all, behind the is-
suance of a writ of habeas corpus is the exercise of an 
informed discretion. The question, how to proceed in a 
criminal case against a defendant who is a mental case, 
should be resolved only on a full and adequate record.

Our real problems of this type lie not with this case 
but with other kinds of trials. First are the political 
trials. They frequently recur in our history2 and insofar

2 From Spies v. People, 122 Ill. 1, 12 N. E. 865, involving the 
Haymarket riot; In re Debs, 158 U. S. 564, involving the Pullman 
strike; Mooney v. Holohan, 294 U. S. 103, involving the copper 
strikes of 1917; Commonwealth v. Sacco, 255 Mass. 369, 151 N. E. 
839, 259 Mass. 128, 156 N. E. 57, 261 Mass. 12, 158 N. E. 167, 
involving the Red scare of the 20’s; to Dennis v. United States, 
341 U. S. 494, involving an agreement to teach Marxism.

As to the Haymarket riot resulting in the Spies case, see 2 J. Com-
mons and Associates, History of Labour in the United States 386 
et seq. (1918); W. Swindler, Court and Constitution in the Twen-
tieth Century, cc. 3 and 4 (1969).

As to the Pullman strike and the Debs case, see L. Pfeffer, This 
Honorable Court 215-216 (1965); A. Lindsey, The Pullman Strike, 
cc. XII and XIII (1942); Commons, supra, at 502-508.

As to the Mooney case, see the January 18, 1922, issue of The 
New Republic; R. Frost, The Mooney Case (1968).

As to the Sacco-Vanzetti case see Fraenkel, The Sacco-Vanzetti 
Case; F. Frankfurter, The Case of Sacco and Vanzetti (1927).

As to the repression of teaching involved in the Dennis case, see 
0. Kirchheimer, Political Justice 132-158 (1961).
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as they take place in federal courts we have broad super-
visory powers over them. That is one setting where the 
question arises whether the accused has rights of con-
frontation that the law invades at its peril.

In Anglo-American law, great injustices have at times 
been done to unpopular minorities by judges, as well as 
by prosecutors. I refer to London in 1670 when William 
Penn, the gentle Quaker, was tried for causing a riot 
when all that he did was to preach a sermon on Grace 
Church Street, his church having been closed under the 
Conventicle Act:

“Penn. I affirm I have broken no law, nor am 
I Guilty of the indictment that is laid to my charge; 
and to the end the bench, the jury, and myself, with 
these that hear us, may have a more direct under-
standing of this procedure, I desire you would let 
me know by what law it is you prosecute me, and 
upon what law you ground my indictment.

“Rec. Upon the common-law.
“Penn. Where is that common-law?
“Rec. You must not think that I am able to run 

up so many years, and over so many adjudged 
cases, which we call common-law, to answer your 
curiosity.

“Penn. This answer I am sure is very short of 
my question, for if it be common, it should not be 
so hard to produce.

“Rec. Sir, will you plead to your indictment?
“Penn. Shall I plead to an Indictment that hath 

no foundation in law? If it contain that law you 
say I have broken, why should you decline to pro-
duce that law, since it will be impossible for the 
jury to determine, or agree to bring in their verdict, 
who have not the law produced, by which they 
should measure the truth of this indictment, and 
the guilt, or contrary of my fact?
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“Rec. You are a saucy fellow, speak to the 
Indictment.

“Penn. I say, it is my place to speak to matter 
of law; I am arraigned a prisoner; my liberty, which 
is next to life itself, is now concerned: you are many 
mouths and ears against me, and if I must not be 
allowed to make the best of my case, it is hard, I say 
again, unless you shew me, and the people, the 
law you ground your indictment upon, I shall take 
it for granted your proceedings are merely arbitrary.

“Rec. The question is, whether you are Guilty 
of this Indictment?

“Penn. The question is not, whether I am Guilty 
of this Indictment, but whether this Indictment 
be legal. It is too general and imperfect an answer, 
to say it is the common-law, unless we knew both 
where and what it is. For where there is no law, 
there is no transgression; and that law which is not 
in being, is so far from being common, that it is no 
law at all.

“Rec. You are an impertinent fellow, will you 
teach the court what law is? It is ‘Lex non scripta,’ 
that which many have studied 30 or 40 years to 
know, and would you have me to tell you in a 
moment?

“Penn. Certainly, if the common law be so hard 
to be understood, it is far from being very common ; 
but if the lord Coke in his Institutes be of any 
consideration, he tells us, That Common-Law is 
common right, and that Common Right is the Great 
Charter-Privileges ....

“Rec. Sir, you are a troublesome fellow, and it 
is not for the honour of the court to suffer you 
to go on.
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“Penn. I have asked but one question, and you 
have not answered me; though the rights and priv-
ileges of every Englishman be concerned in it.

“Rec. If I should suffer you to ask questions till 
to-morrow morning, you would be never the wiser.

“Penn. That is according as the answers are.
“Rec. Sir, we must not stand to hear you talk 

all night.
“Penn. I design no affront to the court, but to 

be heard in my just plea: and I must plainly tell 
you, that if you will deny me Oyer of that law, 
which you suggest I have broken, you do at once 
deny me an acknowledged right, and evidence to 
the whole world your resolution to sacrifice the 
privileges of Englishmen to your sinister and arbi-
trary designs.

“Rec. Take him away. My lord, if you take not 
some course with this pestilent fellow, to stop his 
mouth, we shall not be able to do any thing to night.

“Mayor. Take him away, take him away, turn 
him into the bale-dock.” 3 The Trial of William 
Penn, 6 How. St. Tr. 951, 958-959.

The panel of judges who tried William Penn were sin-
cere, law-and-order men of their day. Though Penn 
was acquitted by the jury, he was jailed by the court 
for his contemptuous conduct. Would we tolerate re-
moval of a defendant from the courtroom during a trial 
because he was insisting on his constitutional rights, 
albeit vociferously, no matter how obnoxious his philos-
ophy might have been to the bench that tried him? 
Would we uphold contempt in that situation?

3 At Old Bailey, where the William Penn trial was held the 
baledock (or baildock) was “a small room taken from one of the 
corners of the court, and left open at the top; in which, during 
the trials, are put some of the malefactors.” Oxford Eng. Diet.
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Problems of political indictments and of political 
judges raise profound questions going to the heart of 
the social compact. For that compact is two-sided: 
majorities undertake to press their grievances within 
limits of the Constitution and in accord with its proce-
dures; minorities agree to abide by constitutional pro-
cedures in resisting those claims.

Does the answer to that problem involve defining the 
procedure for conducting political trials or does it involve 
the designing of constitutional methods for putting an 
end to them? This record is singularly inadequate to 
answer those questions. It will be time enough to re-
solve those weighty problems when a political trial 
reaches this Court for review.

Second are trials used by minorities to destroy the 
existing constitutional system and bring on repressive 
measures. Radicals on the left historically have used 
those tactics to incite the extreme right with the calcu-
lated design of fostering a regime of repression from 
which the radicals on the left hope to emerge as the 
ultimate victor.4 The left in that role is the provocateur. 
The Constitution was not designed as an instrument for 
that form of rough-and-tumble contest. The social 
compact has room for tolerance, patience, and restraint, 
but not for sabotage and violence. Trials involving that 
spectacle strike at the very heart of constitutional 
government.

I would not try to provide in this case the guidelines 
for those two strikingly different types of cases. The 
case presented here is the classical criminal case without 
any political or subversive overtones. It involves a 
defendant who was a sick person and who may or may 

‘ As respects the strategy of German Communists vis-à-vis the 
Nazis in the 1930’s, see K. Heiden, Der Fuehrer 461, 462, 525, 
551-552 (1944).
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not have been insane in the classical sense5 but who 
apparently had a diseased mind. And, as I have said, 
the record is so stale that it is now much too late to find 
out what the true facts really were.

5 In a 1956 pretrial sanity hearing, Allen was found to be 
incompetent to stand trial. Approximately a year later, however, 
on October 19, 1957, in a second competency hearing, he was 
declared sane and competent to stand trial.

Allen’s sister and brother testified in Allen’s behalf at the trial. 
They recited instances of Allen’s unusual past behavior and stated 
that he was confined to a mental institution in 1953, although no 
reason for this latter confinement was given. A doctor called by the 
prosecution testified that he had examined Allen shortly after the 
commission of the crime which took place on August 12, 1956, and 
on other subsequent occasions, and that, in his opinion, Allen was 
sane at the time of each examination. This evidence was admitted 
on the question of Allen’s sanity at the time of the offense. The 
jury found him sane at that time and the Illinois Supreme Court 
affirmed that finding. See People v. Allen, 37 Ill. 2d 167, 226 N. E. 
2d 1.

At the time of Allen’s trial in 1957, the tests in Illinois for the 
defendant’s sanity at the time of the criminal act were the 
M'Naghten Rule supplemented by the so-called “irresistible impulse 
test.” People v. Carpenter, 11 Ill. 2d 60, 142 N. E. 2d 11. The 
tests for determining a defendant’s sanity at the time of trial were 
that “ [h]e should be capable of understanding the nature and object 
of the proceedings against him, his own condition in reference 
to such proceedings, and have sufficient mind to conduct his defense 
in a rational and reasonable manner,” and, further, that “he should 
be capable of co-operating with his counsel to the end that any 
available defenses may be interposed.” People v. Burson, 11 Ill. 
2d 360, 369, 143 N. E. 2d 239, 244-245.
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IN RE WINSHIP

APPEAL FROM THE COURT OF APPEALS OF NEW YORK

No. 778. Argued January 20, 1970—Decided March 31, 1970

Relying on a preponderance of the evidence, the standard of proof 
required by § 744 (b) of the New York Family Court Act, a 
New York Family Court judge found that appellant, then a 
12-year-old boy, had committed an act that “if done by an adult, 
would constitute the crime ... of Larceny.” The New York 
Court of Appeals affirmed, sustaining the constitutionality of 
§ 744 (b). Held: Proof beyond a reasonable doubt, which is 
required by the Due Process Clause in criminal trials, is among 
the “essentials of due process and fair treatment” required during 
the adjudicatory stage when a juvenile is charged with an act 
that would constitute a crime if committed by an adult. Pp. 
361-368.

24 N. Y. 2d 196, 247 N. E. 2d 253, reversed.

Rena K. Uviller argued the cause for appellant. With 
her on the briefs was William E. Hellerstein.

Stanley Buchsbaum argued the cause for the City of 
New York, appellee. With him on the brief was J. Lee 
Rankin.

Marie S. Klooz filed a brief for the Neighborhood 
Legal Services Program of Washington, D. C., et al. as 
amici curiae urging reversal.

Louis J. Lejkowitz, Attorney General, pro se, Samuel 
A. Hirshowitz, First Assistant Attorney General, and 
Marie L. Marcus, Assistant Attorney General, filed a 
brief for the Attorney General of New York as amicus 
curiae urging affirmance.

Mr . Justice  Brennan  delivered the opinion of the 
Court.

Constitutional questions decided by this Court concern-
ing the juvenile process have centered on the adjudica-
tory stage at “which a determination is made as to
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whether a juvenile is a ‘delinquent’ as a result of alleged 
misconduct on his part, with the consequence that he 
may be committed to a state institution.” In re Gault, 
387 U. S. 1, 13 (1967). Gault decided that, although the 
Fourteenth Amendment does not require that the hear-
ing at this stage conform with all the requirements of a 
criminal trial or even of the usual administrative pro-
ceeding, the Due Process Clause does require application 
during the adjudicatory hearing of “ ‘the essentials of due 
process and fair treatment.’ ” Id., at 30. This case pre-
sents the single, narrow question whether proof beyond a 
reasonable doubt is among the “essentials of due process 
and fair treatment” required during the adjudicatory 
stage when a juvenile is charged with an act which would 
constitute a crime if committed by an adult.1

Section 712 of the New York Family Court Act defines 
a juvenile delinquent as “a person over seven and less 
than sixteen years of age who does any act which, if 
done by an adult, would constitute a crime.” During 
a 1967 adjudicatory hearing, conducted pursuant to 
§ 742 of the Act, a judge in New York Family Court

1 Thus, we do not see how it can be said in dissent that this 
opinion “rests entirely on the assumption that all juvenile pro-
ceedings are ‘criminal prosecutions,’ hence subject to constitutional 
limitations.” As in Gault, “we are not here concerned with . . . 
the pre-judicial stages of the juvenile process, nor do we direct our 
attention to the post-adjudicative or dispositional process.” 387 
U. S., at 13. In New York, the adjudicatory stage of a delinquency 
proceeding is clearly distinct from both the preliminary phase of the 
juvenile process and from its dispositional stage. See N. Y. Family 
Court Act §§ 731-749. Similarly, we intimate no view concerning 
the constitutionality of the New York procedures governing children 
“in need of supervision.” See id., at §§ 711-712, 742-745. Nor 
do we consider whether there are other “essentials of due process 
and fair treatment” required during the adjudicatory hearing of a 
delinquency proceeding. Finally, we have no occasion to consider 
appellant’s argument that § 744 (b) is a violation of the Equal 
Protection Clause, as well as a denial of due process.
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found that appellant, then a 12-year-old boy, had en-
tered a locker and stolen $112 from a woman’s pocket-
book. The petition which charged appellant with delin-
quency alleged that his act, “if done by an adult, would 
constitute the crime or crimes of Larceny.” The judge 
acknowledged that the proof might not establish guilt 
beyond a reasonable doubt, but rejected appellant’s con-
tention that such proof was required by the Fourteenth 
Amendment. The judge relied instead on § 744 (b) of 
the New York Family Court Act which provides that 
“[a]ny determination at the conclusion of [an adjudica-
tory] hearing that a [juvenile] did an act or acts must be 
based on a preponderance of the evidence.” 2 During a 
subsequent dispositional hearing, appellant was ordered 
placed in a training school for an initial period of 18 
months, subject to annual extensions of his commitment 
until his 18th birthday—six years in appellant’s case. 
The Appellate Division of the New York Supreme Court, 
First Judicial Department, affirmed without opinion, 30 
App. Div. 2d 781, 291 N. Y. S. 2d 1005 (1968). The 
New York Court of Appeals then affirmed by a four-to- 
three vote, expressly sustaining the constitutionality of 
§ 744 (b), 24 N. Y. 2d 196, 247 N. E. 2d 253 (1969).3 

2 The ruling appears in the following portion of the hearing 
transcript:

Counsel: “Your Honor is making a finding by the preponderance 
of the evidence.”

Court: “Well, it convinces me.”
Counsel: “It’s not beyond a reasonable doubt, Your Honor.”
Court: “That is true .... Our statute says a preponderance 

and a preponderance it is.”
3 Accord, e. g., In re Dennis M., 70 Cal. 2d 444, 450 P. 2d 296 

(1969); In re Ellis, 253 A. 2d 789 (D. C. Ct. App. 1969); 
State v. Arenas, 253 Ore. 215, 453 P. 2d 915 (1969); State v. 
Santana, 444 S. W. 2d 614 (Texas 1969). Contra, United States v. 
Costanzo, 395 F. 2d 441 (C. A. 4th Cir. 1968); In re Urbasek, 38 
Ill. 2d 535, 232 N. E. 2d 716 (1967); Jones v. Commonwealth, 
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We noted probable jurisdiction, 396 U. S. 885 (1969). 
We reverse.

I

The requirement that guilt of a criminal charge be 
established by proof beyond a reasonable doubt dates 
at least from our early years as a Nation. The “demand 
for a higher degree of persuasion in criminal cases was 
recurrently expressed from ancient times, [though] its 
crystallization into the formula ‘beyond a reasonable 
doubt’ seems to have occurred as late as 1798. It is 
now accepted in common law jurisdictions as the measure 
of persuasion by which the prosecution must convince 
the trier of all the essential elements of guilt.” C. Mc-
Cormick, Evidence §321, pp. 681-682 (1954); see also 
9 J. Wigmore, Evidence § 2497 (3d ed. 1940). Although 
virtually unanimous adherence to the reasonable-doubt 
standard in common-law jurisdictions may not conclu-
sively establish it as a requirement of due process, such 
adherence does “reflect a profound judgment about the

185 Va. 335, 38 S. E. 2d 444 (1946); N. D. Cent. Code §27-20- 
29(2) (Supp. 1969); Colo. Rev. Stat. Ann. §22-3-6 (1) (1967); 
Md. Ann. Code, Art. 26, § 70-18 (a) (Supp. 1969); N. J. Ct. Rule 
6:9 (l)(f) (1967); Wash. Sup. Ct., Juv. Ct. Rule §4.4 (b) (1969); 
cf. In re Agler, 19 Ohio St. 2d 70, 249 N. E. 2d 808 (1969).

Legislative adoption of the reasonable-doubt standard has been 
urged by the National Conference of Commissioners on Uniform 
State Laws and by the Children’s Bureau of the Department of 
Health, Education, and Welfare’s Social and Rehabilitation Service. 
See Uniform Juvenile Court Act § 29 (b) (1968); Children’s Bureau, 
Social and Rehabilitation Service, U. S. Department of Health, Edu-
cation, and Welfare, Legislative Guide for Drafting Family and 
Juvenile Court Acts § 32 (c) (1969). Cf. the proposal of the 
National Council on Crime and Delinquency that a “clear and con-
vincing” standard be adopted. Model Rules for Juvenile Courts, 
Rule 26, p. 57 (1969). See generally Cohen, The Standard of Proof 
in Juvenile Proceedings: Gault Beyond a Reasonable Doubt, 68 
Mich. L. Rev. 567 (1970).
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way in which law should be enforced and justice ad-
ministered.” Duncan n . Louisiana, 391 U. S. 145, 155 
(1968).

Expressions in many opinions of this Court indicate 
that it has long been assumed that proof of a criminal 
charge beyond a reasonable doubt is constitutionally 
required. See, for example, Miles v. United States, 103 
U. S. 304, 312 (1881); Davis v. United States, 160 U. S. 
469, 488 (1895); Holt v. United States, 218 U. S. 245, 
253 (1910); Wilson v. United States, 232 U. S. 563, 569- 
570 (1914); Brinegar v. United States, 338 U. S. 160, 
174 (1949); Leland v. Oregon, 343 U. S. 790, 795 (1952) ; 
Holland v. United States, 348 U. S. 121, 138 (1954); 
Speiser v. Randall, 357 U. S. 513, 525-526 (1958). Cf. 
Coffin v. United States, 156 U. S. 432 (1895). Mr. Jus-
tice Frankfurter stated that “[i]t is the duty of the 
Government to establish . . . guilt beyond a reasonable 
doubt. This notion—basic in our law and rightly one 
of the boasts of a free society—is a requirement and a 
safeguard of due process of law in the historic, proce-
dural content of ‘due process.’ ” Lelandv. Oregon, supra, 
at 802-803 (dissenting opinion). In a similar vein, 
the Court said in Brinegar v. United States, supra, at 
174, that “[g]uilt in a criminal case must be proved 
beyond a reasonable doubt and by evidence confined to 
that which long experience in the common-law tradition, 
to some extent embodied in the Constitution, has 
crystallized into rules of evidence consistent with that 
standard. These rules are historically grounded rights 
of our system, developed to safeguard men from dubious 
and unjust convictions, with resulting forfeitures of life, 
liberty and property.” Davis v. United States, supra, 
at 488, stated that the requirement is implicit in “con-
stitutions . . . [which] recognize the fundamental prin-
ciples that are deemed essential for the protection of 
life and liberty.” In Davis a murder conviction was
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reversed because the trial judge instructed the jury that 
it was their duty to convict when the evidence was 
equally balanced regarding the sanity of the accused. 
This Court said: “On the contrary, he is entitled to an 
acquittal of the specific crime charged if upon all the 
evidence there is reasonable doubt whether he was 
capable in law of committing crime. . . . No man should 
be deprived of his life under the forms of law unless 
the jurors who try him are able, upon their consciences, 
to say that the evidence before them ... is sufficient to 
show beyond a reasonable doubt the existence of every 
fact necessary to constitute the crime charged.” Id., at 
484, 493.

The reasonable-doubt standard plays a vital role in 
the American scheme of criminal procedure. It is a 
prime instrument for reducing the risk of convictions 
resting on factual error. The standard provides concrete 
substance for the presumption of innocence—that bed-
rock “axiomatic and elementary” principle whose “en-
forcement lies at the foundation of the administration 
of our criminal law.” Coffin v. United States, supra, 
at 453. As the dissenters in the New York Court of 
Appeals observed, and we agree, “a person accused of 
a crime . . . would be at a severe disadvantage, a dis-
advantage amounting to a lack of fundamental fairness, 
if he could be adjudged guilty and imprisoned for years 
on the strength of the same evidence as would suffice 
in a civil case.” 24 N. Y. 2d, at 205, 247 N. E. 2d, 
at 259.

The requirement of proof beyond a reasonable doubt 
has this vital role in our criminal procedure for cogent 
reasons. The accused during a criminal prosecution has 
at stake interests of immense importance, both because 
of the possibility that he may lose his liberty upon con-
viction. and because of the certainty that he would be 
stigmatized by the conviction. Accordingly, a society
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that values the good name and freedom of every individ-
ual should not condemn a man for commission of a crime 
when there is reasonable doubt about his guilt. As we 
said in Speiser v. Randall, supra, at 525-526: “There is 
always in litigation a margin of error, representing error 
in factfinding, which both parties must take into account. 
Where one party has at stake an interest of transcending 
value—as a criminal defendant his liberty—this margin 
of error is reduced as to him by the process of placing 
on the other party the burden of . . . persuading the 
factfinder at the conclusion of the trial of his guilt be-
yond a reasonable doubt. Due process commands that 
no man shall lose his liberty unless the Government has 
borne the burden of . . . convincing the factfinder of 
his guilt.” To this end, the reasonable-doubt standard 
is indispensable, for it “impresses on the trier of fact the 
necessity of reaching a subjective state of certitude of 
the facts in issue.” Dorsen & Rezneck, In Re Gault and 
the Future of Juvenile Law, 1 Family Law Quarterly, 
No. 4, pp. 1, 26 (1967).

Moreover, use of the reasonable-doubt standard is 
indispensable to command the respect and confidence of 
the community in applications of the criminal law. It is 
critical that the moral force of the criminal law not be 
diluted by a standard of proof that leaves people in 
doubt whether innocent men are being condemned. It 
is also important in our free society that every individual 
going about his ordinary affairs have confidence that his 
government cannot adjudge him guilty of a criminal 
offense without convincing a proper factfinder of his 
guilt with utmost certainty.

Lest there remain any doubt about the constitutional 
stature of the reasonable-doubt standard, we explicitly 
hold that the Due Process Clause protects the accused 
against conviction except upon proof beyond a reason-
able doubt of every fact necessary to constitute the 
crime with which he is charged.
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II
We turn to the question whether juveniles, like adults, 

are constitutionally entitled to proof beyond a reason-
able doubt when they are charged with violation of a 
criminal law. The same considerations that demand 
extreme caution in factfinding to protect the innocent 
adult apply as well to the innocent child. We do not 
find convincing the contrary arguments of the New York 
Court of Appeals. Gault rendered untenable much of 
the reasoning relied upon by that court to sustain the 
constitutionality of § 744 (b). The Court of Appeals 
indicated that a delinquency adjudication “is not a ‘con-
viction’ (§781); that it affects no right or privilege, 
including the right to hold public office or to obtain a 
license (§ 782); and a cloak of protective confidentiality 
is thrown around all the proceedings (§§ 783-784).” 24 
N. Y. 2d, at 200, 247 N. E. 2d, at 255-256. The court 
said further: “The delinquency status is not made a 
crime; and the proceedings are not criminal. There is, 
hence, no deprivation of due process in the statutory pro-
vision [challenged by appellant] . . . .” 24 N. Y. 2d, 
at 203, 247 N. E. 2d, at 257. In effect the Court of 
Appeals distinguished the proceedings in question here 
from a criminal prosecution by use of what Gault called 
the “ ‘civil’ label-of-convenience which has been attached 
to juvenile proceedings.” 387 U. S., at 50. But Gault 
expressly rejected that distinction as a reason for holding 
the Due Process Clause inapplicable to a juvenile pro-
ceeding. 387 U. S., at 50-51. The Court of Appeals 
also attempted to justify the preponderance standard on 
the related ground that juvenile proceedings are designed 
“not to punish, but to save the child.” 24 N. Y. 2d, 
at 197, 247 N. E. 2d, at 254. Again, however, Gault 
expressly rejected this justification. 387 U. S., at 27. 
We made clear in that decision that civil labels and good
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intentions do not themselves obviate the need for crim-
inal due process safeguards in juvenile courts, for “[a] 
proceeding where the issue is whether the child will be 
found to be ‘delinquent’ and subjected to the loss of his 
liberty for years is comparable in seriousness to a felony 
prosecution.” Id., at 36.

Nor do we perceive any merit in the argument that 
to afford juveniles the protection of proof beyond a 
reasonable doubt would risk destruction of beneficial 
aspects of the juvenile process.4 Use of the reasonable- 
doubt standard during the adjudicatory hearing will 
not disturb New York’s policies that a finding that a 
child has violated a criminal law does not constitute a 
criminal conviction, that such a finding does not deprive 
the child of his civil rights, and that juvenile proceedings 
are confidential. Nor will there be any effect on the 
informality, flexibility, or speed of the hearing at which 
the factfinding takes place. And the opportunity dur-
ing the post-adjudicatory or dispositional hearing for 
a wide-ranging review of the child’s social history and 
for his individualized treatment will remain unim-
paired. Similarly, there will be no effect on the pro-

4 Appellee, New York City, apparently concedes as much in its 
Brief, page 8, where it states:

“A determination that the New York law unconstitutionally denies 
due process because it does not provide for use of the reasonable 
doubt standard probably would not have a serious impact if all 
that resulted would be a change in the quantum of proof.”

And Dorsen & Rezneck, supra, at 27, have observed:
“[TJhe reasonable doubt test is superior to all others in protecting 

against an unjust adjudication of guilt, and that is as much a concern 
of the juvenile court as of the criminal court. It is difficult 
to see how the distinctive objectives of the juvenile court give rise 
to a legitimate institutional interest in finding a juvenile to have 
committed a violation of the criminal law on less evidence than 
if he were an adult.”
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cedures distinctive to juvenile proceedings that are 
employed prior to the adjudicatory hearing.

The Court of Appeals observed that “a child’s best 
interest is not necessarily, or even probably, promoted 
if he wins in the particular inquiry which may bring him 
to the juvenile court.” 24 N. Y. 2d, at 199, 247 N. E. 
2d, at 255. It is true, of course, that the juvenile 
may be engaging in a general course of conduct inimical 
to his welfare that calls for judicial intervention. But 
that intervention cannot take the form of subjecting the 
child to the stigma of a finding that he violated a crim-
inal law 5 and to the possibility of institutional confine-
ment on proof insufficient to convict him were he an 
adult.

We conclude, as we concluded regarding the essential 
due process safeguards applied in Gault, that the observ-
ance of the standard of proof beyond a reasonable doubt 
“will not compel the States to abandon or displace any 
of the substantive benefits of the juvenile process.” 
Gault, supra, at 21.

Finally, we reject the Court of Appeals’ suggestion 
that there is, in any event, only a “tenuous difference” 
between the reasonable-doubt and preponderance stand-
ards. The suggestion is singularly unpersuasive. In 
this very case, the trial judge’s ability to distinguish 
between the two standards enabled him to make a 
finding of guilt that he conceded he might not have 
made under the standard of proof beyond a reason-
able doubt. Indeed, the trial judge’s action evidences 
the accuracy of the observation of commentators that 
“the preponderance test is susceptible to the misinter-

5 The more comprehensive and effective the procedures used to 
prevent public disclosure of the finding, the less the danger of 
stigma. As we indicated in Gault, however, often the “claim of 
secrecy ... is more rhetoric than reality.” 387 U. 8., at 24.
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pretation that it calls on the trier of fact merely to 
perform an abstract weighing of the evidence in order 
to determine which side has produced the greater quan-
tum, without regard to its effect in convincing his mind 
of the truth of the proposition asserted.” Dorsen & 
Rezneck, supra, at 26-27.G

III
In sum, the constitutional safeguard of proof beyond 

a reasonable doubt is as much required during the adju-
dicatory stage of a delinquency proceeding as are those 
constitutional safeguards applied in Gault—notice of 
charges, right to counsel, the rights of confrontation and 
examination, and the privilege against self-incrimination. 
We therefore hold, in agreement with Chief Judge Fuld 
in dissent in the Court of Appeals, “that, where a 12- 
year-old child is charged with an act of stealing which 
renders him liable to confinement for as long as six years, 
then, as a matter of due process . . . the case against 
him must be proved beyond a reasonable doubt.” 24 
N. Y. 2d, at 207, 247 N. E. 2d, at 260.

Reversed.

Mr . Justi ce  Harlan , concurring.
No one, I daresay, would contend that state juvenile 

court trials are subject to no federal constitutional lim-
itations. Differences have existed, however, among the 
members of this Court as to what constitutional pro-
tections do apply. See In re Gault, 387 U. S. 1 (1967).

0 Compare this Court’s rejection of the preponderance standard in 
deportation proceedings, where we ruled that the Government must 
support its allegations with “clear, unequivocal, and convincing 
evidence.” Woodby v. Immigration and Naturalization Service, 385 
U. S. 276, 285 (1966). Although we ruled in Woodby that deporta-
tion is not tantamount to a criminal conviction, we found that 
since it could lead to “drastic deprivations,” it is impermissible for 
a person to be “banished from this country upon no higher degree 
of proof than applies in a negligence case.” Ibid.
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The present case draws in question the validity of a 
New York statute that permits a determination of 
juvenile delinquency, founded on a charge of criminal 
conduct, to be made on a standard of proof that is 
less rigorous than that which would obtain had the 
accused been tried for the same conduct in an ordinary 
criminal case. While I am in full agreement that this 
statutory provision offends the requirement of funda-
mental fairness embodied in the Due Process Clause of 
the Fourteenth Amendment, I am constrained to add 
something to what my Brother Brennan  has written 
for the Court, lest the true nature of the constitutional 
problem presented become obscured or the impact on 
state juvenile court systems of what the Court holds 
today be exaggerated.

I
Professor Wigmore, in discussing the various attempts 

by courts to define how convinced one must be to be 
convinced beyond a reasonable doubt, wryly observed: 
“The truth is that no one has yet invented or discovered 
a mode of measurement for the intensity of human 
belief. Hence there can be yet no successful method 
of communicating intelligibly ... a sound method of 
self-analysis for one’s belief,” 9 J. Wigmore, Evidence 
325 (3d ed. 1940)?

Notwithstanding Professor Wigmore’s skepticism, we 
have before us a case where the choice of the standard 
of proof has made a difference: the juvenile court judge 
below forthrightly acknowledged that he believed by a 
preponderance of the evidence, but was not convinced be-
yond a reasonable doubt, that appellant stole $112 from 
the complainant’s pocketbook. Moreover, even though 
the labels used for alternative standards of proof are

1 See also Paulsen, Juvenile Courts and the Legacy of ’67, 43 Ind. 
L. J. 527, 551-552 (196S).
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vague and not a very sure guide to decisionmaking, 
the choice of the standard for a particular variety of 
adjudication does, I think, reflect a very fundamental 
assessment of the comparative social costs of erroneous 
factual determinations.2

To explain why I think this so, I begin by stating 
two propositions, neither of which I believe can be fairly 
disputed. First, in a judicial proceeding in which there 
is a dispute about the facts of some earlier event, the 
factfinder cannot acquire unassailably accurate knowl-
edge of what happened. Instead, all the factfinder can 
acquire is a belief of what probably happened. The 
intensity of this belief—the degree to which a factfinder 
is convinced that a given act actually occurred—can, 
of course, vary. In this regard, a standard of proof 
represents an attempt to instruct the factfinder con-
cerning the degree of confidence our society thinks he 
should have in the correctness of factual conclusions 
for a particular type of adjudication. Although the 
phrases “preponderance of the evidence” and “proof 
beyond a reasonable doubt” are quantitatively imprecise, 
they do communicate to the finder of fact different no-
tions concerning the degree of confidence he is expected 
to have in the correctness of his factual conclusions.

A second proposition, which is really nothing more 
than a corollary of the first, is that the trier of fact will 
sometimes, despite his best efforts, be wrong in his factual 
conclusions. In a lawsuit between two parties, a factual 
error can make a difference in one of two ways. First, 
it can result in a judgment in favor of the plaintiff when 
the true facts warrant a judgment for the defendant. 
The analogue in a criminal case would be the conviction

2 For an interesting analysis of standards of proof see Kaplan, 
Decision Theory and the Factfinding Process, 20 Stan. L. Rev. 
1065, 1071-1077 (1968).
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of an innocent man. On the other hand, an erroneous 
factual determination can result in a judgment for the 
defendant when the true facts justify a judgment in 
plaintiff’s favor. The criminal analogue would be the 
acquittal of a guilty man.

The standard of proof influences the relative frequency 
of these two types of erroneous outcomes. If, for ex-
ample, the standard of proof for a criminal trial were a 
preponderance of the evidence rather than proof beyond 
a reasonable doubt, there would be a smaller risk of 
factual errors that result in freeing guilty persons, but a 
far greater risk of factual errors that result in convicting 
the innocent. Because the standard of proof affects the 
comparative frequency of these two types of erroneous 
outcomes, the choice of the standard to be applied in a 
particular kind of litigation should, in a rational world, 
reflect an assessment of the comparative social disutility 
of each.

When one makes such an assessment, the reason for 
different standards of proof in civil as opposed to crim-
inal litigation becomes apparent. In a civil suit between 
two private parties for money damages, for example, 
we view it as no more serious in general for there to be 
an erroneous verdict in the defendant’s favor than for 
there to be an erroneous verdict in the plaintiff’s favor. 
A preponderance of the evidence standard therefore 
seems peculiarly appropriate for, as explained most 
sensibly,3 it simply requires the trier of fact “to believe 
that the existence of a fact is more probable than its 
nonexistence before [he] may find in favor of the party

3 The preponderance test has been criticized, justifiably in my 
view, when it is read as asking the trier of fact to weigh in some 
objective sense the quantity of evidence submitted by each side 
rather than asking him to decide what he believes most probably 
happened. See J. Maguire, Evidence, Common Sense and Common 
Law 180 (1947).



372 OCTOBER TERM, 1969

Harl an , J., concurring 397 U.S.

who has the burden to persuade the [judge] of the 
fact’s existence.” 4

In a criminal case, on the other hand, we do not view 
the social disutility of convicting an innocent man as 
equivalent to the disutility of acquitting someone who is 
guilty. As Mr . Justice  Brennan  wrote for the Court 
in Speiser v. Randall, 357 U. S. 513, 525-526 (1958):

“There is always in litigation a margin of error, 
representing error in factfinding, which both parties 
must take into account. Where one party has at 
stake an interest of transcending value—as a crim-
inal defendant his liberty—this margin of error is 
reduced as to him by the process of placing on the 
other party the burden ... of persuading the fact-
finder at the conclusion of the trial of his guilt 
beyond a reasonable doubt.”

In this context, I view the requirement of proof beyond 
a reasonable doubt in a criminal case as bottomed on a 
fundamental value determination of our society that it 
is far worse to convict an innocent man than to let a 
guilty man go free. It is only because of the nearly 
complete and long-standing acceptance of the reasonable- 
doubt standard by the States in criminal trials that the 
Court has not before today had to hold explicitly that 
due process, as an expression of fundamental procedural 
fairness,5 requires a more stringent standard for criminal 
trials than for ordinary civil litigation.

4 F. James, Civil Procedure 250-251 (1965); see E. Morgan, Some 
Problems of Proof Under the Anglo-American System of Litigation 
84-85 (1956).

5 In dissent my Brother Bla ck  again argues that, apart from the 
specific prohibitions of the first eight amendments, any procedure 
spelled out by a legislature—no matter how unfair—passes constitu-
tional muster under the Due Process Clause. He bottoms his 
conclusion on history that he claims demonstrates (1) that due 
process means “law of the land”; (2) that any legislative enactment, 
ipso facto, is part of the law of the land; and (3) that the Fourteenth 
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II
When one assesses the consequences of an erroneous 

factual determination in a juvenile delinquency proceed-
ing in which a youth is accused of a crime, I think it 
must be concluded that, while the consequences are

Amendment incorporates the prohibitions of the Bill of Rights and 
applies them to the States. I cannot refrain from expressing my 
continued bafflement, at my Brother Black ’s insistence that due 
process, whether under the Fourteenth Amendment or the Fifth 
Amendment, does not embody a concept of fundamental fairness 
as part of our scheme of constitutionally ordered liberty. His 
thesis flies in the face of a course of judicial history reflected in 
an unbroken line of opinions that have interpreted due process 
to impose restraints on the procedures government may adopt in 
its dealing with its citizens, see, e. g., the cases cited in my dissenting 
opinions in Poe v. Ullman, 367 U. S. 497, 522, 539-545 (1961); 
Duncan v. Louisiana, 391 U. S. 145, 171 (1968); as well as the uncon-
troverted scholarly research (notwithstanding H. Flack, The Adop-
tion of the Fourteenth Amendment (1908)), respecting the intend-
ment of the Due Process Clause of the Fourteenth Amendment, 
see Fairman, Does the Fourteenth Amendment Incorporate the Bill 
of Rights? The Original Understanding, 2 Stan. L. Rev. 5 (1949). 
Indeed, with all respect, the very case cited in Brother Bla ck ’s  
dissent as establishing that “due process of law” means “law of the 
land” rejected the argument that any statute, by the mere process 
of enactment, met the requirements of the Due Process Clause. In 
Murray’s Lessee v. Hoboken Land & Improv. Co., 18 How. 272 
(1856), an issue was whether a “distress warrant” issued by the 
Solicitor of the Treasury under an Act of Congress to collect money 
due for taxes offended the Due Process Clause. Justice Curtis 
wrote: “That the warrant now in question is legal process, is not 
denied. It was issued in conformity with an act of Congress. But 
is it ‘due process of law?’ The constitution contains no description 
of those processes which it was intended to allow or forbid. It does 
not even declare what principles are to be applied to ascertain 
whether it be due process. It is manifest that it was not left to the 
legislative power to enact any process which might be devised. The 
article is a restraint on the legislative as well as on the executive and 
judicial powers of the government, and cannot be so construed as to 
leave congress free to make any process ‘due process of law,’ by its 
mere will.” Id., at 276. (Emphasis supplied.)



374 OCTOBER TERM, 1969

Harla n , J., concurring 397 U. S.

not identical to those in a criminal case, the differences 
will not support a distinction in the standard of proof. 
First, and of paramount importance, a factual error 
here, as in a criminal case, exposes the accused to a 
complete loss of his personal liberty through a state- 
imposed confinement away from his home, family, and 
friends. And, second, a delinquency determination, to 
some extent at least, stigmatizes a youth in that it is 
by definition bottomed on a finding that the accused 
committed a crime.6 Although there are no doubt costs 
to society (and possibly even to the youth himself) in let-
ting a guilty youth go free, I think here, as in a criminal 
case, it is far worse to declare an innocent youth a delin-
quent. I therefore agree that a juvenile court judge 
should be no less convinced of the factual conclusion 
that the accused committed the criminal act with which 
he is charged than would be required in a criminal trial.

Ill
I wish to emphasize, as I did in my separate opinion 

in Gault, 387 U. S. 1, 65, that there is no automatic con-

6 The New York statute was amended to distinguish between a 
“juvenile delinquent,” i. e., a youth “who does any act which, if 
done by an adult, would constitute a crime,” N. Y. Family Court 
Act § 712 (1963), and a “[pjerson in need of supervision” [PINS] 
who is a person “who is an habitual truant or who is incorrigible, 
ungovernable or habitually disobedient and beyond the lawful con-
trol of parent or other lawful authority.” The PINS category was 
established in order to avoid the stigma of finding someone to be a 
“juvenile delinquent” unless he committed a criminal act. The Legis-
lative Committee report stated: “ ‘Juvenile delinquent’ is now a term 
of disapproval. The judges of the Children’s Court and the Domes-
tic Relations Court of course are aware of this and also aware that 
government officials and private employers often learn of an adjudi-
cation of delinquency.” N. Y. Jt. Legislative Committee on Court 
Reorganization, The Family Court Act, pt. 2, p. 7 (1962). More-
over, the powers of the police and courts differ in these two cate-
gories of cases. See id., M 7-9. Thus, in a PINS type case, the 
consequences of an erroneous factual determination are by no means 
identical to those involved here.
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gruence between the procedural requirements imposed 
by due process in a criminal case, and those imposed by 
due process in juvenile cases.7 It is of great importance, 
in my view, that procedural strictures not be constitu-
tionally imposed that jeopardize “the essential elements 
of the State’s purpose” in creating juvenile courts, id., 
at 72. In this regard, I think it worth emphasizing that 
the requirement of proof beyond a reasonable doubt 
that a juvenile committed a criminal act before he is 
found to be a delinquent does not (1) interfere with the 
worthy goal of rehabilitating the juvenile, (2) make 
any significant difference in the extent to which a youth 
is stigmatized as a “criminal” because he has been found 
to be a delinquent, or (3) burden the juvenile courts 
with a procedural requirement that will make juvenile 
adjudications significantly more time consuming, or 
rigid. Today’s decision simply requires a juvenile court 
judge to be more confident in his belief that the youth did 
the act with which he has been charged.

With these observations, I join the Court’s opinion, 
subject only to the constitutional reservations expressed 
in my opinion in Gault.

Mr . Chief  Justice  Burger , with whom Mr . Justic e  
Stewart  joins, dissenting.

The Court’s opinion today rests entirely on the as-
sumption that all juvenile proceedings are “criminal 
prosecutions,” hence subject to constitutional limitations. 
This derives from earlier holdings, which, like today’s

7 In Gault, for example, I agreed with the majority that due 
process required (1) adequate notice of the “nature and terms” 
of the proceedings; (2) notice of the right, to retain counsel, and 
an obligation on the State to provide counsel for indigent« “in 
cases in which the child may be confined”; and (3) a written 
record “adequate to permit effective review.” 387 U. S., at 72. 
Unlike the majority, however, I thought it unnecessary at the time 
of Gault to impose the additional requirements of the privilege 
against self-incrimination, confrontation, and cross-examination.
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holding, were steps eroding the differences between juve-
nile courts and traditional criminal courts. The original 
concept of the juvenile court system was to provide a 
benevolent and less formal means than criminal courts 
could provide for dealing with the special and often 
sensitive problems of youthful offenders. Since I see 
no constitutional requirement of due process sufficient 
to overcome the legislative judgment of the States in 
this area, I dissent from further strait-jacketing of an 
already overly restricted system. What the juvenile 
court system needs is not more but less of the trappings 
of legal procedure and judicial formalism; the juvenile 
court system requires breathing room and flexibility in 
order to survive, if it can survive the repeated assaults 
from this Court.

Much of the judicial attitude manifested by the 
Court’s opinion today and earlier holdings in this field 
is really a protest against inadequate juvenile court staffs 
and facilities; we “burn down the stable to get rid of 
the mice.” The lack of support and the distressing 
growth of juvenile crime have combined to make for a 
literal breakdown in many if not most juvenile courts. 
Constitutional problems were not seen while those courts 
functioned in an atmosphere where juvenile judges were 
not crushed with an avalanche of cases.

My hope is that today’s decision will not spell the end 
of a generously conceived program of compassionate 
treatment intended to mitigate the rigors and trauma 
of exposing youthful offenders to a traditional criminal 
court; each step we take turns the clock back to the 
pre-juvenile-court era. I cannot regard it as a mani-
festation of progress to transform juvenile courts into 
criminal courts, which is what we are well on the way 
to accomplishing. We can only hope the legislative 
response will not reflect our own by having these courts 
abolished.
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Mr . Justi ce  Black , dissenting.
The majority states that “many opinions of this Court 

indicate that it has long been assumed that proof of a 
criminal charge beyond a reasonable doubt is constitu-
tionally required.” Ante, at 362. I have joined in some 
of those opinions, as well as the dissenting opinion of 
Mr. Justice Frankfurter in Leland v. Oregon, 343 U. S. 
790, 802 (1952 ). The Court has never clearly held, how-
ever, that proof beyond a reasonable doubt is either ex-
pressly or impliedly commanded by any provision of the 
Constitution. The Bill of Rights, which in my view is 
made fully applicable to the States by the Fourteenth 
Amendment, see Adamson v. California, 332 U. S. 46, 
71-75 (1947) (dissenting opinion), does by express lan-
guage provide for, among other things, a right to counsel 
in criminal trials, a right to indictment, and the right of 
a defendant to be informed of the nature of the charges 
against him.1 And in two places the Constitution pro-
vides for trial by jury,2 but nowhere in that document is 
there any statement that conviction of crime requires 
proof of guilt beyond a reasonable doubt. The Consti-
tution thus goes into some detail to spell out what kind 
of trial a defendant charged with crime should have, and 
I believe the Court has no power to add to or subtract 
from the procedures set forth by the Founders. I realize 
that it is far easier to substitute individual judges’ ideas 
of “fairness” for the fairness prescribed by the Consti-
tution, but I shall not at any time surrender my belief 
that that document itself should be our guide, not our 
own concept of what is fair, decent, and right. That 
this old “shock-the-conscience” test is what the Court 
is relying on, rather than the words of the Constitution,

1 Arndts. V, VI, U. S. Constitution.
2 Art. Ill, §2, cl. 3; Amdt. VI, U. S. Constitution.
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is clearly enough revealed by the reference of the ma-
jority to “fair treatment” and to the statement by the 
dissenting judges in the New York Court of Appeals that 
failure to require proof beyond a reasonable doubt 
amounts to a “lack of fundamental fairness.” Ante, at 
359, 363. As I have said time and time again, I prefer to 
put my faith in the words of the written Constitution 
itself rather than to rely on the shifting, day-to-day 
standards of fairness of individual judges.

I

Our Constitution provides that no person shall be 
“deprived of life, liberty, or property, without due proc-
ess of law.” 3 The four words—due process of law—have 
been the center of substantial legal debate over the years. 
See Chambers n . Florida, 309 U. S. 227, 235-236, and n. 8 
(1940). Some might think that the words themselves 
are vague. But any possible ambiguity disappears when 
the phrase is viewed in the light of history and the 
accepted meaning of those words prior to and at the 
time our Constitution was written.

“Due process of law” was originally used as a short-
hand expression for governmental proceedings according 
to the “law of the land” as it existed at the time of 
those proceedings. Both phrases are derived from the 
laws of England and have traditionally been regarded as 
meaning the same thing. The Magna Carta provided 
that:

“No Freeman shall be taken, or imprisoned, or be 
disseised of his Freehold, or Liberties, or free Cus-
toms, or be outlawed, or exiled, or any otherwise

3 The Fifth Amendment applies this limitation to the Federal 
Government and the Fourteenth Amendment imposes the same 
restriction on the States.
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destroyed; nor will we not pass upon him, nor con-
demn him, but by lawful Judgment of his Peers, 
or by the Law of the Land.” 4

Later English statutes reinforced and confirmed these 
basic freedoms. In 1350 a statute declared that “it is 
contained in the Great Charter of the Franchises of Eng-
land, that none shall be imprisoned nor put out of his 
Freehold, nor of his Franchises nor free Custom, unless 
it be by the Law of the Land . . . .” 5 Four years later 
another statute provided “[t]hat no Man of what Estate 
or Condition that he be, shall be put out of Land or Tene-
ment, nor taken nor imprisoned, nor disinherited, nor 
put to Death, without being brought in Answer by due 
Process of the Law.” 6 And in 1363 it was provided “that 
no man be taken or imprisoned, nor put out of his free-
hold, without process of law.” 7

Drawing on these and other sources, Lord Coke, in 
1642, concluded that “due process of law” was synony-
mous with the phrase “by law of the land.” 8 One of 
the earliest cases in this Court to involve the interpre-
tation of the Due Process Clause of the Fifth Amend-
ment declared that “[t]he words, ‘due process of law,’ 
were undoubtedly intended to convey the same meaning 
as the words ‘by the law of the land’ in Magna Charta.” 
Murray’s Lessee v. Hoboken Land & Improv. Co., 18 
How. 272, 276 (1856).

While it is thus unmistakably clear that “due process 
of law” means according to “the law of the land,” this 
Court has not consistently defined what “the law of the

4 9 Hen. 3, c. 29 (1225). A similar provision appeared in c. 39 
of the original issue signed by King John in 1215.

5 25 Edw. 3, Stat. 5, c. IV.
6 28 Edw. 3, c. III.
7 37 Edw. 3, c. XVIII.
8 Coke’s Institutes, Second Part, 50 (1st ed. 1642).
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land” means and in my view members of this Court 
frequently continue to misconceive the correct interpre-
tation of that phrase. In Murray’s Lessee, supra, Mr. 
Justice Curtis, speaking for the Court, stated:

“The constitution contains no description of those 
processes which it was intended to allow or forbid. 
It does not even declare what principles are to be 
applied to ascertain whether it be due process. It 
is manifest that it was not left to the legislative 
power to enact any process which might be devised. 
The article is a restraint on the legislative as well 
as on the executive and judicial powers of the gov-
ernment, and cannot be so construed as to leave 
congress free to make any process ‘due process of 
law,’ by its mere will. To what principles, then, 
are we to resort to ascertain whether this process, 
enacted by congress, is due process? To this the 
answer must be twofold. We must examine the 
constitution itself, to see whether this process be in 
conflict with any of its provisions. If not found 
to be so, we must look to those settled usages and 
modes of proceeding existing in the common and 
statute law of England, before the emigration of 
our ancestors, and which are shown not to have 
been unsuited to their civil and political condition 
by having been acted on by them after the settle-
ment of this country.” Id., at 276-277.9

Later in Twining v. New Jersey, 211 U. S. 78 (1908), 
Mr. Justice Moody, again speaking for the Court, reaf-
firmed that “due process of law” meant “by law of the 

9Cf. United States v. Hudson, 7 Cranch 32 (1812), in which the 
Court held that there was no jurisdiction in federal courts to try 
criminal charges based on the common law and that all federal crimes 
must be based on a statute of Congress.
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land,” but he went on to modify Mr. Justice Curtis’ 
definition of the phrase. He stated:

“First. What is due process of law may be ascer-
tained by an examination of those settled usages 
and modes of proceedings existing in the common 
and statute law of England before the emigration 
of our ancestors, and shown not to have been un-
suited to their civil and political condition by having 
been acted on by them after the settlement of this 
country. . . .

“Second. It does not follow, however, that a 
procedure settled in English law at the time of the 
emigration, and brought to this country and prac-
ticed by our ancestors, is an essential element of 
due process of law. If that were so the procedure 
of the first half of the seventeenth century would be 
fastened upon the American jurisprudence like a 
straight-jacket, only to be unloosed by constitu-
tional amendment. . . .

“Third. But, consistently with the requirements 
of due process, no change in ancient procedure can 
be made which disregards those fundamental prin-
ciples, to be ascertained from time to time by judi-
cial action, which have relation to process of law 
and protect the citizen in his private right, and 
guard him against the arbitrary action of govern-
ment.” Id., at 100-101.10

In those words is found the kernel of the “natural law 
due process” notion by which this Court frees itself from 
the limits of a written Constitution and sets itself loose 
to declare any law unconstitutional that “shocks its 
conscience,” deprives a person of “fundamental fairness,” 
or violates the principles “implicit in the concept of

10 Cf. the views of Mr. Justice Iredell in Calder v. Bull, 3 Dall. 
386, 398 (1798).
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ordered liberty.” See Rochin v. California, 342 U. S. 
165, 172 (1952); Palko v. Connecticut, 302 U. S. 319, 325 
(1937). While this approach has been frequently used 
in deciding so-called “procedural” questions, it has 
evolved into a device as easily invoked to declare invalid 
“substantive” laws that sufficiently shock the consciences 
of at least five members of this Court. See, e. g., Loch-
ner n . New York, 198 U. S. 45 (1905); Coppage v. Kan-
sas, 236 U. S. 1 (1915); Burns Baking Co. v. Bryan, 
264 U. S. 504 (1924); Griswold v. Connecticut, 381 U. S. 
479 (1965). I have set forth at length in prior opinions 
my own views that this concept is completely at odds 
with the basic principle that our Government is one of 
limited powers and that such an arrogation of unlimited 
authority by the judiciary cannot be supported by the 
language or the history of any provision of the Consti-
tution. See, e. g., Adamson v. California, 332 U. S. 46, 
68 (1947) (dissenting opinion); Griswold v. Connecti-
cut, supra, at 507 (1965) (dissenting opinion).

In my view both Mr. Justice Curtis and Mr. Justice 
Moody gave “due process of law” an unjustifiably broad 
interpretation. For me the only correct meaning of that 
phrase is that our Government must proceed according 
to the “law of the land”—that is, according to written 
constitutional and statutory provisions as interpreted by 
court decisions. The Due Process Clause, in both the 
Fifth and Fourteenth Amendments, in and of itself does 
not add to those provisions, but in effect states that our 
governments are governments of law and constitutionally 
bound to act only according to law.11 To some that view 
may seem a degrading and niggardly view of what is un-
doubtedly a fundamental part of our basic freedoms.

11 It is not the Due Process Clause of the Fourteenth Amendment, 
standing alone, that requires my conclusion that that Amendment 
was intended to apply fully the protection of the Biil of Rights to 
actions by the States. That conclusion follows from the language 
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But that criticism fails to note the historical importance 
of our Constitution and the virtual revolution in the his-
tory of the government of nations that was achieved by 
forming a government that from the beginning had its 
limits of power set forth in one written document that

of the entire first section of the Fourteenth Amendment, as illumi-
nated by the legislative history surrounding its adoption. See 
Adamson v. California, supra, at 71-75, 92-123.

Mr . Just ice  Harl an  continues to insist that uncontroverted 
scholarly research shows that the Fourteenth Amendment did not 
incorporate the Bill of Rights as limitations on the States. See 
Poe v. Ullman, 367 U. S. 497, 540 (1961) (dissenting opinion); 
Griswold v. Connecticut, supra, at 500 (concurring in judg-
ment) ; ante, at 372-373, n. 5. I cannot understand that conclusion. 
Mr. Fairman, in the article repeatedly cited by Mr . Just ice  
Harl an , surveys the legislative history and concludes that it is his 
opinion that the amendment did not incorporate the Bill of Rights. 
Mr. Flack, in at least an equally “scholarly” writing, surveys sub-
stantially the same documents relied upon by Mr. Fairman and 
concludes that a prime objective of Congress in proposing the 
adoption of the Fourteenth Amendment was “[t]o make the Bill 
of Rights (the first eight Amendments) binding upon, or applicable 
to, the States.” Compare H. Flack, The Adoption of the Fourteenth 
Amendment 94 (1908), with Fairman, Does the Fourteenth Amend-
ment Incorporate the Bill of Rights? The Original Understanding, 
2 Stan. L. Rev. 5 (1949). It is, of course, significant that since 
the adoption of the Fourteenth Amendment this Court has held 
almost all the provisions of the Bill of Rights applicable to the 
States: the First Amendment, e. g., Gitlow v. New York, 268 U. S. 
652 (1925), Cantwell v. Connecticut, 310 U. S. 296 (1940), Edwards 
v. South Carolina, 372 U. S. 229 (1963); the Fourth Amendment, 
Mapp v. Ohio, 367 U. S. 643 (1961); the Fifth Amendment, Chicago 
B. & Q. R. Co. v. Chicago, 166 U. S. 226 (1897), Malloy v. Hogan, 
378 U. S. 1 (1964), Benton n . Maryland, 395 U. S. 784 (1969); the 
Sixth Amendment, Gideon v. Wainwright, 372 U. S. 335 (1963), 
Pointer v. Texas, 380 U. S. 400 (1965), Klopjer v. North Carolina, 
386 U. S. 213 (1967), Duncan v. Louisiana, 391 U. S. 145 (1968); 
and the Eighth Amendment, Robinson v. California, 370 U. S. 660 
(1962). To me this history indicates that in the end Mr. Flack’s 
thesis has fared much better than Mr. Fairman’s “uncontroverted” 
scholarship.
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also made it abundantly clear that all governmental 
actions affecting life, liberty, and property were to be 
according to law.

For years our ancestors had struggled in an attempt 
to bring England under one written constitution, con-
solidating in one place all the threads of the fundamental 
law of that nation. They almost succeeded in that 
attempt,12 but it was not until after the American 
Revolution that men were able to achieve that long- 
sought goal. But the struggle had not been simply to 
put all the constitutional law in one document, it was 
also to make certain that men would be governed by 
law, not the arbitrary fiat of the man or men in power. 
Our ancestors’ ancestors had known the tyranny of the 
kings and the rule of man and it was, in my view, in 
order to insure against such actions that the Founders 
wrote into our own Magna Carta the fundamental 
principle of the rule of law, as expressed in the his-
torically meaningful phrase “due process of law.” The 
many decisions of this Court that have found in that 
phrase a blanket authority to govern the country accord-
ing to the views of at least five members of this institu-
tion have ignored the essential meaning of the very words 
they invoke. When this Court assumes for itself the 
power to declare any law—state or federal—unconstitu-
tional because it offends the majority’s own views of 
what is fundamental and decent in our society, our Na-
tion ceases to be governed according to the “law of the 
land” and instead becomes one governed ultimately by 
the “law of the judges.”

It can be, and has been, argued that when this Court 
strikes down a legislative act because it offends the idea 
of “fundamental fairness,” it furthers the basic thrust 
of our Bill of Rights by protecting individual freedom.

12 See J. Frank, The Levellers (1955).
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But that argument ignores the effect of such decisions 
on perhaps the most fundamental individual liberty of 
our people—the right of each man to participate in the 
self-government of his society. Our Federal Govern-
ment was set up as one of limited powers, but it was 
also given broad power to do all that was “necessary 
and proper” to carry out its basic purpose of governing 
the Nation, so long as those powers were not exercised 
contrary to the limitations set forth in the Constitution. 
And the States, to the extent they are not restrained by 
the provisions in that document, were to be left free 
to govern themselves in accordance with their own views 
of fairness and decency. Any legislature presumably 
passes a law because it thinks the end result will help 
more than hinder and will thus further the liberty of 
the society as a whole. The people, through their elected 
representatives, may of course be wrong in making those 
determinations, but the right of self-government that our 
Constitution preserves is just as important as any of 
the specific individual freedoms preserved in the Bill of 
Rights. The liberty of government by the people, in 
my opinion, should never be denied by this Court except 
when the decision of the people as stated in laws passed 
by their chosen representatives, conflicts with the ex-
press or necessarily implied commands of our Constitution.

II
I admit a strong, persuasive argument can be made 

for a standard of proof beyond a reasonable doubt in 
criminal cases—and the majority has made that argu-
ment well—but it is not for me as a judge to say for 
that reason that Congress or the States are without 
constitutional power to establish another standard that 
the Constitution does not otherwise forbid. It is quite 
true that proof bevond a reasonable doubt has long been 
required in federal criminal trials. It is also true that 
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this requirement is almost universally found in the gov-
erning laws of the States. And as long as a particular 
jurisdiction requires proof beyond a reasonable doubt, 
then the Due Process Clause commands that every trial 
in that jurisdiction must adhere to that standard. See 
Turner v. United States, 396 U. S. 398, 430 (1970) 
(Black , J., dissenting). But when, as here, a State 
through its duly constituted legislative branch decides to 
apply a different standard, then that standard, unless it 
is otherwise unconstitutional, must be applied to insure 
that persons are treated according to the “law of the 
land.” The State of New York has made such a decision, 
and in my view nothing in the Due Process Clause in-
validates it.
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Petitioner was convicted by the St. Petersburg municipal court of 
violating two ordinances, destruction of city property and dis-
orderly breach of the peace, and sentenced to 180 days in jail. 
Thereafter, an information, concededly based on the same acts 
that led to the previous convictions, was filed by the State of 
Florida charging petitioner with grand larceny. The State 
Supreme Court denied a writ of prohibition to prevent the second 
trial on petitioner’s claim of double jeopardy. Petitioner was 
tried and convicted of grand larceny. The District Court of 
Appeal, holding that there would be no bar to the prosecution 
in the state court “even if a person has been tried in a municipal 
court for the identical offense with which he is charged in a 
state court,” affirmed the grand larceny conviction. Held: The 
State of Florida and its municipalities are not separate sovereign 
entities each entitled to impose punishment for the same alleged 
crime, as the judicial power of the municipal courts and the 
state courts of general jurisdiction springs from the same organic 
law, and the District Court of Appeal erred in holding that a 
second trial in a state court for the identical offense for which a 
person was tried in a municipal court did not constitute double 
jeopardy. Pp. 390-395.

213 So. 2d 623, vacated and remanded.

Leslie Harold Levinson argued the cause for petitioner. 
With him on the brief were Melvin L. Wulf and Gardner 
W. Beckett, Jr.

George R. Georgieff, Assistant Attorney General of 
Florida, argued the cause for respondent. With him on 
the brief were Earl Faircloth, Attorney General, and 
William D. Roth, Special Assistant Attorney General.
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Mr . Chief  Justice  Burger  delivered the opinion of 
the Court.

We granted the writ in this case to review a narrow 
question which can best be treated on the basis of the 
facts as stated by the District Court of Appeal of 
Florida, Second District, and the holding of that court. 
Petitioner was one of a number of persons who removed 
a canvas mural which was affixed to a wall inside the 
City Hall of St. Petersburg, Florida. After the mural 
was removed, the petitioner and others carried it through 
the streets of St. Petersburg until they were confronted 
by police officers. After a scuffle, the officers recovered 
the mural, but in a damaged condition.

The petitioner was charged by the City of St. Peters-
burg with the violation of two ordinances: first, destruc-
tion of city property ; and second, disorderly breach of 
the peace. He was found guilty in the municipal court 
on both counts, and a sentence of 180 days in the county 
jail was imposed.

Thereafter an information was filed against the peti-
tioner by the State of Florida charging him with grand 
larceny. It is conceded that this information was based 
on the same acts of the petitioner as were involved in 
the violation of the two city ordinances.

Before his trial in the Circuit Court on the felony 
charge, petitioner moved in the Supreme Court of Florida 
for a writ of prohibition to prevent the second trial, 
asserting the claim of double jeopardy as a bar. Relief 
was denied without opinion. Waller v. Circuit Court 
for the Sixth Judicial Circuit in and for Pinellas County, 
201 So. 2d 554 (1967). Thereafter petitioner was 
tried in the Circuit Court of Florida by a jury and was 
found guilty of the felony of grand larceny. After ver-
dict in the state court, he was sentenced to six months 
to five years less 170 days of the 180-day sentence pre-
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viously imposed by the municipal court of St. Petersburg, 
Florida.

On appeal, the District Court of Appeal of Florida 
considered and rejected petitioner’s claim that he had 
twice been put in jeopardy because prior to his convic-
tion of grand larceny, he had been convicted by the 
municipal court of an included offense of the crime of 
grand larceny. Waller v. State, 213 So. 2d 623 (1968). 
The opinion of the District Court of Appeal first ex-
plicitly acknowledged that the charge on which the state 
court action rested “was based on the same acts of the 
appellant as were involved in the violation of the two 
city ordinances.” Then, in rejecting Waller’s claim of 
double jeopardy, the court said:

“Assuming but not holding that the violations 
of the municipal ordinances were included offenses 
of the crime of grand larceny, the appellant never-
theless has not twice been put in jeopardy, because 
even if a person has been tried in a municipal court 
for the identical offense with which he is charged in 
a state court, this would not be a bar to the prose-
cution of such person in the proper state court. 
This has been the law of this state since 1894, as is 
established in the case of Theisen v. McDavid, 34 
Fla. 440, 16 So. 321 .... The Florida Supreme 
Court has followed the Theisen case, supra, through-
out the years and as recently as July 17, 1968, in 
Hilliard v. City of Gainesville, Fla., 213 So. 2d 
689, reaffirmed the Theisen case and stated as 
follows:

“ ‘This double jeopardy argument has long been 
settled contrary to the claims of the petitioner. We 
see no reason to recede from our established prece-
dent on the subject. Long ago it was decided that 
an act committed within municipal limits may be 
punished by city ordinance even though the same



390 OCTOBER TERM, 1969

Opinion of the Court 397 U. S.

act is also proscribed as a crime by a state statute. 
An offender may be tried for the municipal offense 
in the city court and for the crime in the proper 
state court. Conviction or acquittal in either does 
not bar prosecution in the other.’ ” (Emphasis 
added.)

A petition for a writ of certiorari to the Supreme Court 
of Florida was denied, Waller v. State, 221 So. 2d 749 
(1968). It is reasonable to assume that the Florida 
trial court and the District Court of Appeal considered 
themselves bound by the doctrine of Theisen v. McDavid, 
34 Fla. 440, 16 So. 321, which at that time was being 
reasserted in Hilliard v. City of Gainesville, 213 So. 2d 
689, and had been reaffirmed by the Florida Supreme 
Court’s denial of a writ of prohibition sought by Waller 
on the claim of double jeopardy.

We act on the statement of the District Court of 
Appeal that the second trial on the felony charge by 
information “was based on the same acts of the appel-
lant as were involved in the violation of the two city 
ordinances” and on the assumption that the ordinance 
violations were included offenses of the felony charge.1 
Whether in fact and law petitioner committed separate 
offenses which could support separate charges was not 
decided by the Florida courts, nor do we reach that 
question. What is before us is the asserted power of 
the two courts within one State to place petitioner on 
trial for the same alleged crime.

In Benton v. Maryland, 395 U. S. 784 (1969), this 
Court declared the double jeopardy provisions of the 
Fifth Amendment applicable to the States, overruling 
Palko v. Connecticut, 302 U. S. 319 (1937). Here, as 

1 We accept the assumption of the District Court of Appeal 
although the record is not adequate to verify its accuracy. For 
example, no part of the record of the municipal court conviction 
has been incorporated into the record in the present case.
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in North Carolina v. Pearce, 395 U. S. 711 (1969), Benton 
should be applied to test petitioner’s conviction, although 
we need not and do not decide whether each of the 
several aspects of the constitutional guarantee against 
double jeopardy requires such application in similar 
procedural circumstances.2

Florida does not stand alone in treating municipalities 
and the State as separate sovereign entities, each capable 
of imposing punishment for the same alleged crime.3

2 Benton v. Maryland, 395 U. S. 784 (1969), controls any case 
which arises in its ambit. See Ashe n . Swenson, post, p. 436 n. 1. 
Nonetheless, when this Court granted certiorari in Price v. Georgia, 
No. 269, 1969 Term, it requested that counsel “brief and argue 
[the] question of retroactivity of Benton v. Maryland, [395 U. S. 
784], and whether that decision is applicable to this case.” 395 
U. S. 975 (1969). By our decisions in the instant case and in 
Ashe v. Swenson, supra, we do not resolve, with respect to the 
circumstances presented in Price v. Georgia, supra, either of the 
two questions posed by the Court in that case.

3 Decisions of the States that currently appear to treat munici-
palities and the State as separate sovereigns for double jeopardy 
purposes are as follows:

Pike v. City of Birmingham, 36 Ala. App. 53, 53 So. 2d 394, 
cert, denied, 255 Ala. 664, 53 So. 2d 396 (1951). See also Ala. Code, 
Tit. 37, §594 (1958). United States v. Farwell, 11 Alaska 507, 
76 F. Supp. 35 (D. C. Alaska 1948); McInerney v. City of Den-
ver, 17 Colo. 302, 29 P. 516 (1892); State v. Musser, &I Idaho 214, 
176 P. 2d 199 (1946); People v. Behymer, 48 Ill. App. 2d 218, 198 
N. E. 2d 729 (1964); State v. Garcia, 198 Iowa 744, 200 N. W. 
201 (1924); Earwood. v. State, 198 Kan. 659, 426 P. 2d 151 (1967); 
State v. Clifford, 45 La. Ann. 980, 13 So. 281 (1893). See also 
La. Crim. Pro. Code Ann., Art. 597 (1967); State v. End, 232 
Minn. 266, 45 N. W. 2d 378 (1950); May v. Town of Carthage, 
191 Miss. 97, 2 So. 2d 801 (1941); State v. Garner, 360 Mo. 50, 
226 S. W. 2d 604 (1950); State v. Amick, 173 Neb. 770, 114 N. W. 
2d 893 (1962); Ex parte Sloan, 47 Nev. 109, 217 P. 233 (1923); 
State v. Simpson, 78 N. D. 360, 49 N. W. 2d 777 (1951); Koch 
v. State, 53 Ohio St. 433, 41 N. E. 689 (1895); McCann v. State, 
82 Okla. Cr. 374, 170 P. 2d 562 (1946); Miller v. Hansen, 126 Ore. 
297, 269 P. 864 (1928); Webster v. Knewel, 47 S. D. 142, 196
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Here, respondent State of Florida seeks to justify this 
separate sovereignty theory by asserting that the rela-
tionship between a municipality and the State is anal-
ogous to the relationship between a State and the Federal 
Government. Florida’s chief reliance is placed upon this 
Court’s holdings in Bartkus v. Illinois, 359 U. S. 121 
(1959), and Abbate v. United States, 359 U. S. 187 
(1959), which permitted successive prosecutions by the 
Federal and State Governments as separate sovereigns. 
Any such reading of Abbate is foreclosed. In another 
context, but relevant here, this Court noted—

“Political subdivisions of States—counties, cities, 
or whatever—never were and never have been con-
sidered as sovereign entities. Rather, they have 
been traditionally regarded as subordinate govern-
mental instrumentalities created by the State to 
assist in the carrying out of state governmental func-
tions.” Reynolds v. Sims, 377 U. S. 533, 575 (1964).

Florida has recognized this unity in its Constitution. 
Article VIII, § 2, of the Florida Constitution (1968 revi-
sion) contains a grant of power to the Florida Legislature 
respecting municipalities: * 4

“(a) Establishment. Municipalities may be estab-
lished or abolished and their charters amended pur-
suant to general or special law. . . .

N. W. 549 (1924); State v. Tucker, 137 Wash. 162, 242 P. 363, 
246 P. 758 (1926) ; City of Milwaukee v. Johnson, 192 Wis. 585, 213 
N. W. 335 (1927); State v. Jackson, 75 Wyo. 13, 291 P. 2d 798 
(1955). Gross, Successive Prosecutions by City and State—The 
Question of Double Jeopardy, 43 Ore. L. Rev. 281 (1964), contains 
a discussion of the origins and development, of this “dual sovereignty” 
doctrine. See also Note, 1968 Duke L. J. 362.

4 At the time of petitioner’s trial, before the 1968 revision of 
the Florida Constitution, Art. VIII, § 8, of the Florida Constitution 
(1885) gave power to the State Legislature:
“to establish, and to abolish, municipalities [J to provide for their 
government, to prescribe their jurisdiction and powers, and to alter 
or amend the same at any time.”
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“(b) Powers. Municipalities shall have govern-
mental, corporate and proprietary powers to enable 
them to conduct municipal government, per-
form municipal functions and render municipal 
services . . . .”

Moreover, Art. V, § 1, of the Florida Constitution 
(1885), which does not appear to have been changed in 
the 1968 Constitutional revision, declares:

“[T]he judicial power of the State of Florida is 
vested in a supreme court . . . and such other 
courts, including municipal courts ... as the legis-
lature may from time to time ordain and establish.” 
(Emphasis added.)

These provisions of the Florida Constitution demon-
strate that the judicial power to try petitioner on the 
first charges in municipal court springs from the same 
organic law that created the state court of general 
jurisdiction in which petitioner was tried and convicted 
for a felony. Accordingly, the apt analogy to the rela-
tionship between municipal and state governments is to 
be found in the relationship between the government of 
a Territory and the Government of the United States. 
The legal consequence of that relationship was settled in 
Grafton v. United States, 206 U. S. 333 (1907), where 
this Court held that a prosecution in a court of the 
United States is a bar to a subsequent prosecution in a 
territorial court, since both are arms of the same sover-
eign.5 In Grafton a soldier in the United States Army 
had been acquitted by a general court-martial convened 
in the Philippine Islands of the alleged crime of feloni-
ously killing two men. Subsequently, a criminal infor-
mation in the name of the United States was filed in a 
Philippine court while those islands were a federal terri-

5 See also Puerto Rico v. Shell Co. (P. R.), Ltd., 302 U. S. 
253 (1937), where the Court in dicta approved of Grafton.
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tory, charging the soldier with the same offense commit-
ted in violation of local law. When Philippine courts 
upheld a conviction against a double jeopardy challenge, 
this Court reversed, resting upon the single-sovereign 
rationale and distinguishing cases like Fox v. Ohio, 
5 How. 410 (1847), which sanctioned successive prosecu-
tions by State and Federal Governments for the same 
acts:

“An offense against the United States can only 
be punished under its authority and in the tribunals 
created by its laws; whereas, an offense against a 
State can be punished only by its authority and in 
its tribunals. The same act . . . may constitute 
two offenses, one against the United States and the 
other against a State. But these things cannot be 
predicated of the relations between the United 
States and the Philippines. The Government of a 
State does not derive its powers from the United 
States, while the Government of the Philippines 
owes its existence wholly to the United States, and 
its judicial tribunals exert all their powers by au-
thority of the United States. The jurisdiction and 
authority of the United States over that territory 
and its inhabitants, for all legitimate purposes of 
government, is paramount. So that the cases hold-
ing that the same acts committed in a State of the 
Union may constitute an offense against the United 
States and also a distinct offense against the State, 
do not apply here, where the two tribunals that tried 
the accused exert all their powers under and by 
authority of the same government—that of the 
United States.” 206 U. S., at 354-355.

Thus Grafton, not Fox v. Ohio, supra, or its progeny, 
Bartkus v. Illinois, supra, or Abbate v. United States, 
supra, controls, and we hold that on the basis of the facts 
upon which the Florida District Court of Appeal relied
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petitioner could not lawfully be tried both by the munic-
ipal government and by the State of Florida. In this 
context a “dual sovereignty” theory is an anachronism, 
and the second trial constituted double jeopardy violative 
of the Fifth and Fourteenth Amendments to the United 
States Constitution.

We decide only6 that the Florida courts were in error 
to the extent of holding that—

“even if a person has been tried in a municipal 
court for the identical offense with which he is 
charged in a state court, this would not be a bar to 
the prosecution of such person in the proper state 
court.”

The second trial of petitioner which resulted in a 
judgment of conviction in the state court for a felony 
having no valid basis, that judgment is vacated and the 
cause remanded to the District Court of Appeal of 
Florida, Second District, for further proceedings in accord 
with this opinion. In these circumstances we do not 
reach other contentions raised by petitioner.

It is so ordered.

Mr . Justice  Black  joins the opinion of the Court, 
but nonetheless adheres to the views expressed in his 
dissenting opinions in Bartkus v. Illinois, 359 U. S. 121, 
150 (1959), and Abbate v. United States, 359 U. S. 187, 
201 (1959).

Mr . Justice  Brennan , concurring.
I join the holding of the Court that, because the 

municipal and state courts of a State are part of one

6 If petitioner has committed offenses not embraced within the 
charges against him in the municipal court he may, or may not, 
be subject to further prosecution depending on statutes of limita-
tion and other restrictions not covered by the double jeopardy 
restraints of the Constitutions of Florida and of the United States.
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sovereign judicial system, successive prosecutions in the 
municipal and state courts are not prosecutions by sep-
arate sovereign entities. Moreover, for the reasons 
stated in my concurring opinion in Ashe v. Swenson, 
post, p. 448, I believe that, unless this case fell within one 
of the exceptions to the “same transaction” rule, see, id., 
at 453 n. 7, 455 n. 11, the Double Jeopardy Clause barred 
a second trial since all the charges grew out of the same 
criminal episode.*

*1 adhere to the Court’s holding in Ashe v. Swenson, post, at 437 
n. 1, that our decision in Benton v. Maryland, 395 U. S. 784 (1969), 
holding the Double Jeopardy Clause of the Fifth Amendment 
applicable to the States, is “fully 'retroactive? ” See also North 
Carolina v. Pearce, 395 U. S. 711 (1969).
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ROSADO ET AL. V. WYMAN, COMMISSIONER OF 
SOCIAL SERVICES OF NEW YORK, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT

No. 540. Argued November 19, 1969—Decided April 6, 1970

The Social Security Amendments of 1967 added §402 (a) (23), which 
reads: “[The States shall] provide that by July 1, 1969, the 
amounts used by the State to determine needs of individuals will 
have been adjusted to reflect fully changes in living costs since 
such amounts were established and any maximums that the State 
imposes on the amount of aid paid to families will have been 
proportionately adjusted.” In 1969 New York, by § 131-a of its 
Social Services Law, altered its standard-of-need computation under 
the federally supported Aid to Families With Dependent Children 
(AFDC) program, and adopted a system fixing maximum allow-
ances per family based on the number of persons in the family 
and the age of the oldest child, and eliminated a “special grants” 
program. The state statute resulted in decreased benefits to many 
New York City recipients. This controversy involving the com-
patibility of the two statutes arose out of a pendent claim included 
in petitioners’ complaint bringing a class action challenging § 131-a 
as violative of the Equal Protection Clause by virtue of its provi-
sion for lesser payments to AFDC recipients in Nassau County 
than those allowed for New York City residents. A three-judge 
court was convened, but before a decision was rendered § 131-a 
was amended to permit Nassau County grants equal to those in 
New York City. The three-judge court concluded that the equal 
protection issue was “no longer justiciable,” dissolved itself, and 
remanded the matter to the single District Judge. The District 
Judge issued an injunction prohibiting the reduction or discon-
tinuance of “regular and recurring grants and special grants” 
payable under the predecessor welfare law. The Court of Appeals 
reversed, holding that the three-judge court had properly dis-
solved itself but that the District Judge should not have ruled 
on the merits of petitioners’ statutory claim. Held:

1. The District Judge had jurisdiction to decide this federal 
statutory challenge to the New York welfare law. Pp. 402-407.

(a) Jurisdiction over the primary claim at all stages of 
the litigation is not a prerequisite to resolution of the pendent
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claim, and the mootness of the equal protection claim does not 
eliminate the jurisdiction of the District Judge over the pendent 
statutory claim. Pp. 402-405.

(b) The District Judge properly did not decline jurisdiction 
to allow the Department of Health, Education, and Welfare 
(HEW) to resolve the controversy, as neither the “exhaustion of 
administrative remedies” nor the “primary jurisdiction” doctrine 
is applicable here. Petitioners do not seek review of an adminis-
trative ruling nor could they have obtained such a ruling since 
HEW does not permit welfare recipients to trigger or participate 
in its review of state welfare programs. Pp. 405-407.

2. New York’s program is incompatible with §402 (a) (23) and 
petitioners are entitled to an injunction by the District Court 
against payment of federal monies according to the State’s new 
schedules, should New York not develop a conforming plan within 
a reasonable time. Pp. 407-420.

(a) Congress in §402 (a) (23) required the States to face up 
to the magnitude of the public assistance requirement, prodded 
them more equitably to apportion their payments, and spoke in 
favor of increases in AFDC payments. Pp. 412-414.

(b) The evidence supports the District Judge’s finding that 
New York has, in effect, impermissibly lowered its standard of 
need by deleting items that were previously included. Pp. 415- 
417.

(c) While §402 (a) (23) does not prevent New York from 
pursuing a goal of administrative efficiency, it does foreclose the 
State from achieving this purpose by reducing significantly the 
content of its standard of need. Pp. 417-419.

(d) Section 402 (a) (23) invalidates any state program that 
decreases the content of the standard of need, unless the State 
can demonstrate that the items formerly included (here the system 
of special grants, not the system of maximum grants based upon 
average age of the oldest child) no longer constituted part of the 
reality of existence for the majority of welfare recipients. Pp. 
419-420.

3. Congress has not foreclosed judicial review to welfare recip-
ients who are most directly affected by the administration of the 
program and it is the duty of the federal courts to resolve disputes 
as to whether federal funds allocated to the States for welfare 
programs are properly expended. Pp. 420-423.

414 F. 2d 170, reversed and remanded.
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Lee A. Albert argued the cause for petitioners. With 
him on the brief were Carl Rachlin and Martin Garbus.

Philip Weinberg argued the cause for respondents. 
With him on the brief were Louis J. Lefkowitz, Attorney 
General of New York, Samuel A. Hirshowitz, First As-
sistant Attorney General, and Amy Juviler, Assistant 
Attorney General.

Briefs of amici curiae urging reversal were filed by 
Alan H. Levine, Melvin L. Wulf, Eleanor Holmes Norton, 
and Martin M. Berger for the New York Civil Liberties 
Union et al.; by Karl D. Zukerman, Dorothy Coyle, and 
Mildred Shanley for the Catholic Charities of the Arch-
diocese of New York et al.; and by Floyd Sarisohn for 
People for Adequate Welfare.

Briefs of amici curiae were filed by Solicitor General 
Griswold, Assistant Attorney General Ruckelshaus, and 
Peter L. Strauss for the United States, and by Theodore 
L. Sendak, Attorney General, and Robert A. Zaban, 
Deputy Attorney General, for the State of Indiana.

Mr . Justi ce  Harlan  delivered the opinion of the 
Court.

The present controversy, which involves the compati-
bility of the New York Social Services Law (c. 184, 
L. 1969) with §402 (a) (23) of the Social Security Act 
of 1935, as amended, 81 Stat. 898, 42 U. S. C. § 602 
(a)(23) (1964 ed., Supp. IV), arises out of a pendent 
claim originally included in petitioners’ complaint bring-
ing a class action challenging § 131-a of the same New 
York statute as violative of equal protection by virtue 
of its provision for lesser payments to Aid to Families 
With Dependent Children recipients in Nassau County 
than those allowed for New York City residents. Pur-
suant to the recommendation of Judge Weinstein, a



400 OCTOBER TERM, 1969

Opinion of the Court 397 U. S.

three-judge court was convened on April 24, 1969, and 
a hearing was held. 304 F. Supp. 1350.

Before a decision was rendered New York State 
amended § 131-a to permit the State Commissioner of 
Social Services to make, in his discretion, grants to recip-
ients in Nassau County equal to those provided for New 
York City residents. The three-judge panel in a mem-
orandum opinion of May 12, 1969, concluded that the 
equal protection issue was “no longer justiciable” and that 
“[t]he constitutional attack on the provision [§ 131-a] 
as originally adopted has been rendered moot and any 
attack on the newly adopted subdivision would not be 
ripe for adjudication . . . until there [had] been op-
portunity for action by state officials . ...”1 That 
court further held that since there existed “no reason 
for continuing the three-judge court,” the “matter” 
should be “remanded to the single judge to whom the 
complaint was originally presented for such further pro-
ceedings as are appropriate.” 304 F. Supp. 1354, 
1356. On the same day as the three-judge court dis-
solved itself, Judge Weinstein issued a preliminary in-
junction prohibiting respondents from reducing or dis-
continuing payments of “regular recurring grants and 
special grants,” payable under the predecessor welfare 
law, 304 F. Supp. 1356, and the State’s elimination of 
which from the computation of welfare benefits is the 
subject matter of the controversy now before this Court.

An interlocutory appeal was taken to the Court of 
Appeals and the case was granted a calendar preference. 
After hearing oral argument the Court of Appeals, on 
June 11, entered an order staying the preliminary in-

1A separate action was subsequently brought again challenging 
the disparity in payments between New York and Nassau County 
welfare recipients. See Rothstein v. Wyman, 303 F. Supp. 339 
(D. C. S. D. N. Y. 1969), prob, juris, noted, post, p. 903.
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junction pending its disposition of the appeal and later 
converted its stay into an order staying the permanent 
injunction subsequently issued by the District Court 
when it granted summary judgment on June 18, 1969, 
304 F. Supp. 1356, 1381. On July 16, 1969, the Court of 
Appeals panel announced its judgment of reversal, accom-
panied by three opinions. 414 F. 2d 170. Chief Judge 
Lumbard and Judge Hays agreed that the three-judge 
panel had properly dissolved itself and were of the view, 
for somewhat different reasons, that Judge Weinstein 
should not have ruled on the merits of petitioners’ statu-
tory claim; they also expressed their opinion that the 
single-judge District Court (hereinafter District Court) 
erred on the merits. Judge Feinberg disagreed on all 
scores, expressing the view that the District Court prop-
erly reached and correctly decided the merits of the 
statutory claim.

Petitioners’ application to the author of this opinion, 
as Circuit Justice, for a stay and an accelerated review 
was referred by him to the entire Court, and on Octo-
ber 13, 1969, certiorari was granted. 396 U. S. 815. 
The request for a stay was denied but the case was set 
down for early argument.

We now reverse. For essentially those reasons stated 
in the opinion of the District Court and Circuit Judge 
Feinberg’s dissent, we think the District Court correctly 
exercised its discretion by proceeding to the merits. We 
are also unable to accept the conclusion reached by a 
majority of the Court of Appeals that § 402 (a) (23) does 
not affect States like New York that place no limita-
tion on the level of payments of welfare benefits as 
determined by their standard of need. For reasons set 
forth in Part II, we conclude that the present New York 
program does not fulfill the requirements of § 402 (a) (23) 
of the federal statute.
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I

A
We consider the threshold question of whether subject 

matter jurisdiction was vested in the District Court to 
decide this federal statutory challenge to the New York 
Social Services Law.

That the three-judge court itself not only had juris-
diction but would have been obliged to adjudicate this 
statutory claim in preference to deciding the original con-
stitutional claim in this case follows from King n . Smith, 
392 U. S. 309 (1968), where, on an appeal from a three- 
judge court, we decided the statutory question in order 
to avoid a constitutional ruling. 392 U. S., at 312 n. 3. 
In the case before us the constitutional claim was de-
clared moot prior to decision by the three-judge court 
and the question arises whether that circumstance re-
moved not only the obligation but destroyed the power 
of a federal court to adjudicate the pendent claim.2 We 
think not. Jurisdiction over federal claims, constitu-
tional or otherwise, is vested, exclusively or concurrently, 
in the federal district courts. Such courts usually sit as 
single-judge tribunals. While Congress has determined 
that certain classes of cases shall be heard in the first 
instance by a district court composed of three judges, 
that does not mean that the court qua court loses all

2 Judge Hays expressed the view:
“Since the single judge at no time had jurisdiction over the con-
stitutional claim there was never a claim before him to which the 
statutory claim could have been pendent. If the three-judge 
court had attempted to give the single judge power to adjudicate 
the statutory claim, it could not have done so, since with the 
dissolution of the three-judge court the statutory claim was no 
longer pendent to any claim at all, much less to any claim over 
which the single judge could exercise adjudicatory power.” 414 F. 
2d, at 175.
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jurisdiction over the complaint that is initially lodged 
with it. To the contrary, once petitioners filed their 
complaint alleging the unconstitutionality of § 131-a, 
the District Court sitting as a one-man tribunal, was 
properly seised of jurisdiction over the case under 
§§ 1343 (3) and (4) of Title 28 and could dispose of even 
the constitutional question either by dismissing the com-
plaint for want of a substantial federal question, Ex 
parte Poresky, 290 U. S. 30 (1933),3 or by granting 
requested injunctive relief if “prior decisions [made] 
frivolous any claim that [the] state statute on its face 
[was] not unconstitutional.” Bailey v. Patterson, 369 
U. S. 31, 33 (1962). Even had the constitutional claim 
not been declared moot, the most appropriate course 
may well have been to remand to the single district judge 
for findings and the determination of the statutory claim 
rather than encumber the district court, at a time when 
district court calendars are overburdened, by consuming 
the time of three federal judges in a matter that was 
not required to be determined by a three-judge court. 
See Swtft & Co. v. Wickham, 382 U. S. Ill (1965).

On remand the District Court correctly considered 
mootness a factor affecting its discretion, not its power, 
and balanced the policy considerations that have spawned 
the doctrine of pendency and the countervailing policy 
of federalism: the extent of the investment of judicial 
energy and the character of the claim. Not only had 
there been hearings and argument prior to dismissal of

3 Even if Poresky is read simply as a restatement of the truism 
that a court always has jurisdiction to determine its own jurisdic-
tion, in view of the now settled rule that the insubstantiality of a 
federal question is the occasion for a jurisdictional dismissal as 
opposed to a dismissal on the merits for failure to state a claim 
upon which relief can be granted, it still lends support to the 
proposition that jurisdiction is vested at the outset in the district 
court and not the three-judge panel.
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the constitutional claim, but the statutory question is so 
essentially one “of federal policy that the argument for 
exercise of pendent jurisdiction is particularly strong.” 4 
United Mine Workers v. Gibbs, 383 U. S. 715, 727 
(1966).

Respondents analogize dismissal for mootness to dis-
missal for want of a substantial claim and rely on lan-
guage in United Mine Workers n . Gibbs, to the effect that 
a federal court should not pass on a state claim when the 
federal claim falters at the threshold and is “dismissed 
before trial.” 5 383 U. S., at 726. The argument would 
appear to be that once a federal court loses power over 
the jurisdiction-conferring claim, it may not consider 
a pendent claim. They contend that mootness, like 
insubstantiality, is a threshold jurisdictional defect.

Whether or not the view that an insubstantial federal 
question does not confer jurisdiction—a maxim more 
ancient than analytically sound—should now be held to 
mean that a district court should be considered without 
discretion, as opposed to power, to hear a pendent claim, 
we think the respondents’ analogy fails. Unlike insub-
stantiality, which is apparent at the outset, mootness, 
frequently a matter beyond the control of the parties, 
may not occur until after substantial time and energy 
have been expended looking toward the resolution of a 
dispute that plaintiffs were entitled to bring in a federal 
court.

4 We intimate no view as to whether the situation might have been 
different had the constitutional claim become moot before the Dis-
trict Court' had invested substantial time in its resolution.

5 See United Mine Workers v. Gibbs, 383 U. S., at 725, where the 
Court said:

“[I]f, considered without regard to their federal or state char-
acter, a plaintiff’s claims are such that he would ordinarily be 
expected to try them all in one judicial proceeding, then, assuming 
substantiality of the federal issues, there is power in federal courts 
to hear the whole.”
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We are not willing to defeat the commonsense policy 
of pendent jurisdiction—the conservation of judicial 
energy and the avoidance of multiplicity of litigation— 
by a conceptual approach that would require jurisdiction 
over the primary claim at all stages as a prerequisite to 
resolution of the pendent claim.6 The Court has shunned 
this view. See Moore v. New York Cotton Exch., 270 
U. S. 593 (1926); Hum v. Oursler, 289 U. S. 238 (1933) 
(dictum).7

B

A further reason given to support the contention that 
the District Court should have declined to exercise juris-
diction is that the Department of Health, Education, 
and Welfare was the appropriate forum, at least in 
the first instance, for resolution on the merits of the 
questions before us, and that at the time this action 
came to Court HEW was “engaged in a study of the 
relationship between Section 602 (a) (23) and Section

6 A persuasive analogy is to be found in the well-settled rule 
that a federal court does not lose jurisdiction over a diversity action 
which was well founded at the outset even though one of the parties 
may later change domicile or the amount recovered falls short of 
$10,000. See Smith v. Sperling, 354 U. S. 91, 93 n. 1 (1957); St. 
Paul Mercury Indemnity Co. v. Red Cab Co., 303 U. S. 283, 289-290 
(1938); Smithers v. Smith, 204 U. S. 632 (1907); see generally 
C. Wright, Federal Courts §33, pp. 93-94 (1963).

7 Since we conclude that the District Court properly exercised its 
pendent jurisdiction, we have no occasion to consider whether, as 
urged by petitioners, this statutory claim satisfies the $10,000 
amount-in-controversy requirement of the general federal jurisdic-
tion provision, 28 U. S. C. § 1331, or whether it could be maintained 
under 28 U. S. C. § 1343 (3), which contains no amount-in-con- 
troversy limitation, as an action “[t]o redress the deprivation, under 
color of any State law ... of any right, privilege or immunity 
secured by . . . any Act of Congress providing for equal rights of 
citizens . . . .” See King v. Smith, 392 U. S., at 312 n. 3; 
see generally Note, Federal Judicial Review of State Welfare 
Practices, 67 Col. L. Rev. 84 (1967).
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131-a.” 414 F. 2d, at 176 (opinion of Judge Hays).8 
Petitioners answer, we think correctly, that neither the 
principle of “exhaustion of administrative remedies” nor 
the doctrine of “primary jurisdiction” has any application 
to the situation before us. Petitioners do not seek re-
view of an administrative order, nor could they have 
obtained an administrative ruling since HEW has no pro-
cedures whereby welfare recipients may trigger and par-
ticipate in the Department’s review of state welfare 
programs. Cf. Abbott Laboratories n . Gardner, 387 
U. S. 136 (1967); K. Davis, Administrative Law § 19.01 
(1965); L. Jaffe, Judicial Control of Administrative 
Action 425 (1965).

That these formal doctrines of administrative law do 
not preclude federal jurisdiction does not mean, how-
ever, that a federal court must deprive itself of the 
benefit of the expertise of the federal agency that is 
primarily concerned with these problems. Whenever 

8 In order to evaluate this argument, it is necessary to understand 
the mechanism by which HEW reviews state plans under the 
AFDC program. States desiring to obtain federal funds available 
for AFDC programs are required to submit a plan to the Secretary 
of HEW for his approval. 42 U. S. C. § 601 (1964 ed., Supp. 
IV). Once initially approved, federal funds are provided to the 
State until a change in its plan is formally disapproved. 42 
U. S. C. § 604 (a) (1964 ed., Supp. IV). The Secretary must 
afford the State notice of an alleged noncompliance with federal 
requirements and an opportunity for a hearing. Ibid. If, after 
notice and hearing, the Secretary finds that the State does not comply 
with the federal requirements, he is directed to make a total or par-
tial cutoff of federal funds to the State. Ibid. 42 U. S. C. § 1316 
(1964 ed., Supp. IV) describes the administrative procedures that the 
Secretary must afford a State before cutting off funds, and also 
provides for review in the courts of appeals of the Secretary’s action 
at the behest of the State. Whether HEW could provide a mech-
anism by which welfare recipients could theoretically get relief is 
immaterial. It has not done so, which means there is no basis for 
the refusal of federal courts to adjudicate the merits of these claims.
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possible the district courts should obtain the views of 
HEW in those cases where it has not set forth its views, 
either in a regulation or published opinion, or in cases 
where there is real doubt as to how the Department’s 
standards apply to the particular state regulation or 
program.9

The District Court, in this instance, made considerable 
effort to learn the views of HEW. The possibility of 
HEW’s participation, either as a party or an amicus, was 
explored in the District Court and the Department at 
that stage determined to remain aloof. We cannot in 
these circumstances fault the District Court for pro-
ceeding to try the case.

II
We turn to the merits which may be broadly char-

acterized as involving the interpretation of § 402 (a) (23) 
of the Social Security Amendments of 1967 and its 
application to certain changes inaugurated by New York 
in its method of computing welfare benefits that have 
resulted in reduced payments to these petitioners and, 
on a broader scale, decreased by some $40 million the 
State’s public assistance undertaking.

A
We begin with a brief review of the general structure 

of the Federal Aid to Families With Dependent Children 
(AFDC) program, one of the four “categorical assistance”

9 As we observed in Southwestern Sugar & Molasses Co., Inc. v. 
River Terminals Corp., 360 U. S. 411, 420 (1959), that an issue is 
“one appropriate ultimately for judicial rather than administrative 
resolution . . . does not mean that the courts must therefore deny 
themselves the enlightenment which may be had from a considera-
tion of the relevant . . . facts which the administrative agency 
charged with regulation of the transaction ... is peculiarly well 
equipped to marshal and initially to evaluate.” See also Far East 
Conference v. United States, 342 U. S. 570, 574-575 (1952).
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programs established by the Social Security Act of 
1935.10 11

The general topography of the AFDC program was 
mapped in part by this Court in King n . Smith, 392 U. S. 
309 (1968); and several lower court opinions, in addition 
to the opinion below, have surveyed the pertinent 
statutory and regulatory provisions.11 While participat-
ing States must comply with the terms of the federal 
legislation, see King n . Smith, supra, the program is 
basically voluntary and States have traditionally been 
at liberty to pay as little or as much as they choose, and 
there are, in fact, striking differences in the degree of 
aid provided among the States.

There are two basic factors that enter into the deter-
mination of what AFDC benefits will be paid. First, 
it is necessary to establish a “standard of need,” a yard-
stick for measuring who is eligible for public assistance. 
Second, it must be decided how much assistance will be 
given, that is, what “level of benefits” will be paid. On 
both scores Congress has always left to the States a great 
deal of discretion. King v. Smith, 392 U. S., at 318. 
Thus, some States include in their “standard of need” 
items that others do not take into account. Diversity 
also exists with respect to the level of benefits in fact 
paid.12 Some States impose so-called dollar maximums 

10 The four categorical assistance programs are the Old Age 
Assistance (OAA), 42 U. S. C. §301 et seq.; Aid to Families 
With Dependent Children (AFDC), 42 U. S. C. §601 et seq.; Aid 
to the Blind (AB), 42 U. S. C. § 1201 et seq.; Aid For the Perma-
nently and Totally Disabled (APTD), 42 U. S. C. § 1351 et seq.

11 See Lampton v. Bonin, 299 F. Supp. 336, 304 F. Supp. 1384 
(D. C. E. D. La. 1969); Jefferson v. Hackney, 304 F. Supp. 1332 
(D. C. N. D. Tex. 1969); Williams v. Dandridge, 297 F. Supp. 450 
(1968 and 1969), prob, juris, noted, 396 U. S. 811 (1969), decided 
this date, post, p. 471.

12 According to information supplied by HEW in 1967, re-
ported in the Explanation of Provisions of H. R. 5710, p. 36, 
$3,100 annually for a family of four marked the “poverty”
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on the amount of public assistance payable to any one 
individual or family. Such maximums establish the 
upper limit irrespective of how far short the limitation 
may fall of the theoretical standard of need. Other 
States curtail the payments of benefits by a system of 
“ratable reductions” whereby all recipients will receive 
a fixed percentage of the standard of need.* 13 It is, of 
course, possible to pay 100% of need as defined. New 
York, in fact, purports to do so.

B
In 1967 the Administration introduced omnibus leg-

islation to amend the social security laws. The relevant 
AFDC proposals provided for more adequate assistance 
to welfare recipients and set up several programs for edu-
cation and training accompanied by child care provisions 
designed to permit AFDC parents to take advantage of 
the training programs. In the former respect the AFDC 
proposals paralleled other provisions that put forward 
amendments to adjust benefits to recipients of other

level. According to the report, “Although a few States define need 
at or above the poverty level, no State pays as much as that 
amount.” It further appears that at that time 33 States provided 
less than their avowed standard of need which frequently fell short 
of the poverty mark. While New York purports to have paid its 
full standard, it would thus appear not to have paid enough to take 
a family out of poverty. See Hearings before the House Committee 
on Ways and Means on H. R. 5710, 90th Cong., 1st Sess., pt. 1, 
p. 118 (1967).

13 A maximum may either be fixed in relation to the number of 
persons on welfare, e. g., X dollars per child, no matter what age, 
or in terms of a family, X dollars per family unit, irrespective of 
the number of persons in the unit. This latter procedure has been 
challenged on equal protection grounds, see Williams v. Dandridge, 
supra. A “ratable reduction” represents a fixed percentage of the 
standard of need that will be paid to all recipients. In the event 
that there is some income that is first deducted, the ratable 
reduction is applied to the amount by which the individual or 
family income falls short of need.
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categorical aid to reflect the rise in the cost of living.14 
Thus, in its embryo stage the amendment to § 402 was 
§ 202 (b) of the Administration bill, H. R. 5710, 90th 
Cong., 1st Sess. (1967), which would have added to 
§ 402 (a) of the Social Security Act the following clause:

“(14) provide (A), effective July 1, 1969, for meet-
ing (in conjunction with other income that is not 
disregarded . . . under the plan and other resources) 
all the need, as determined in accordance with 
standards applicable under the plan for determining 
need, of individuals eligible to receive aid to families 
with dependent children (and such standards shall 
be no lower than the standards for determining need 
in effect on January 1, 1967), and (B), effective 
July 1, 1968, for an annual review of such standards 
and (to the extent prescribed by the Secretary) for 
up-dating such standards to take into account 
changes in living costs.” (Emphasis added.)

Section 202 (b), however, was stillborn and no such pro-
vision was contained in the ultimate bill reported out by 
the House Ways and Means Committee. See H. R. 
12080, 90th Cong., 1st Sess.

The Administration’s renewed efforts, on behalf of a 
mandatory increase in benefit payments under the cate-
gorical assistance programs,15 met with only limited suc-

14 See §§202 (a), (c), (d),and (e).
15 Secretary Gardner testified:
“The House bill does nothing to improve the level of State public 

assistance payments. As things stand today, the States are required 
to set assistance standards for needy persons in order to determine 
eligibility—but they need not make their assistance payments on the 
basis of these standards. The result is that welfare payments are 
much too low in a good many States. That is a widely accepted 
fact among all who are concerned with these programs; indeed it 
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cess, resulting in § 213 (a) of the Senate version, which 
provided for a mandatory $7.50 per month increase in 
the standards and benefits for the adult categories, and 
§ 213 (b) which is, in substance, the present § 402 (a)(23). 
The Committee’s comment on § 213 (b), to the effect 
that States would be required “to price their stand-
ards ... to reflect changes in living costs,” tracks the 
statutory language.10

is probably the most widely agreed-upon fact among welfare experts 
today.

“We strongly urge you to adopt the administration’s proposal re-
quiring States to meet need in full as they determine it in their own 
State assistance standards, and to update these standards periodically 
to keep pace with changes in the cost of living.” Hearings before 
the Senate Committee on Finance on H. R. 12080, 90th Cong., 1st 
Sess., pt. 1, p. 216 (1967). See also testimony of Undersecretary 
Cohen. Id., at 255-259.

16 The comment to § 213 in the Senate Report reads:
“Social security benefits have been increased 15 percent across 

the board by the committee with a minimum of $70, for an average 
increase of 20 percent. However, there is no similar across-the- 
board increase in the amount of benefits payable to aged welfare 
recipients. ... In view of this situation and the need to recognize 
that the increase in the cost of living since the last change made 
in the Federal matching formula in 1965 also is detrimental to the 
well-being of these recipients, the committee is recommending a 
further change in the law. It is proposed that the law be amended 
to provide that recipients of old-age assistance, aid to the blind, 
and aid to the permanently and totally disabled shall receive an 
average increase in assistance plus social security or assistance alone 
(for the recipients who do not receive social security benefits) of 
$7.50 a month. . . .

“To accomplish these changes, the States would have to adjust 
their standards and any maximums imposed on payments by July 1, 
1968, so as to produce an average increase of $7.50 from assistance 
alone or assistance and social security benefits (or other income). 
Any State which wishes to do so can claim credit for any increase 
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The Conference Committee eliminated the Senate pro-
vision in § 213 which would have required an annual 
adjustment for cost of living, and §402 (a) (23) was 
enacted. It now provides:

“[The States shall] provide that by July 1, 1969, the 
amounts used by the State to determine the needs 
of individuals will have been adjusted to reflect fully 
changes in living costs since such amounts were 
established, and any maximums that the State im-
poses on the amount of aid paid to families will 
have been proportionately adjusted.”

C
The background of §402 (a) (23) reveals little except 

that we have before us a child born of the silent union of 
legislative compromise. Thus, Congress, as it frequently 
does, has voiced its wishes in muted strains and left it 
to the courts to discern the theme in the cacophony of 
political understanding. Our chief resources in this un-
dertaking are the words of the statute and those common-
sense assumptions that must be made in determining 
direction without a compass.

Reverting to the language of §402 (a) (23) we find 
two separate mandates: first, the States must re-evaluate 
the component factors that compose their need equation; 
and, second, any “maximums” must be adjusted.

We think two broad purposes may be ascribed to § 402 
(a) (23): First, to require States to face up realistically to

it may have made since December 31, 1966. Thus, no State needs 
to make an increase to the extent that it has recently done so.

‘‘States would be required to price their standards used for deter-
mining the amount of assistance under the AFDC program by 
July 1, 1969 and to reprice them at least annually thereafter, adjust-
ing the standards and any maximums imposed on payments to reflect 
changes in living costs.” S. Rep. No. 744, 90th Cong., 1st Sess., 
169-170 (1967); see also id., at 293.



ROSADO v. WYMAN 413

397 Opinion of the Court

the magnitude of the public assistance requirement and 
lay bare the extent to which their programs fall short of 
fulfilling actual need; second, to prod the States to ap-
portion their payments on a more equitable basis. 
Consistent with this interpretation of §402 (a) (23), a 
State may, after recomputing its standard of need, pare 
down payments to accommodate budgetary realities by 
reducing the percent of benefits paid or switching to a 
percent reduction system, but it may not obscure the 
actual standard of need.

The congressional purpose we discern does not render 
§402 (a) (23) a meaningless exercise in “bookkeeping.” 
Congress sometimes legislates by innuendo, making dec-
larations of policy and indicating a preference while re-
quiring measures that, though falling short of legislating 
its goals, serve as a nudge in the preferred directions. In 
§402 (a) (23) Congress has spoken in favor of increases 
in AFDC payments. While Congress rejected the man-
datory adjustment provision in the administration bill, 
it embodied in legislation the cost-of-living exercise 
which has both practical and political consequences.

It has the effect of requiring the States to recognize 
and accept the responsibility for those additional indi-
viduals whose income falls short of the standard of need 
as computed in light of economic realities and to place 
them among those eligible for the care and training 
provisions. Secondly, while it leaves the States free to 
effect downward adjustments in the level of benefits 
paid, it accomplishes within that framework the goal, 
however modest, of forcing a State to accept the political 
consequence of such a cutback and bringing to light the 
true extent to which actual assistance falls short of the 
minimum acceptable. Lastly, by imposing on those 
States that desire to maintain “maximums” the require-
ment of an appropriate adjustment, Congress has intro-
duced an incentive to abandon a flat “maximum” system,
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thereby encouraging those States desirous of containing 
their welfare budget to shift to a percentage system 
that will more equitably apportion those funds in fact 
allocated for welfare and also more accurately reflect 
the real measure of public assistance being given.

While we do not agree with the broad interpretation 
given §402 (a) (23) by the District Court,17 we cannot 
accept the conclusion reached by the two-judge majority 
in the Court of Appeals—that §402 (a) (23) does not 
affect New York.18 It follows from what we fathom to

17 The District Court, while disclaiming any construction of 
§ 402 (a) (23) that would preclude converting to a flat-grant system 
by averaging, concluded: “(SJection 402 (a) (23) precludes a state 
from making changes resulting in either reduced standards of need 
or levels of payments.” 304 F. Supp., at 1377. (Emphasis added.) 
An extensive alteration in the basic underlying structure of an 
established program is not to be inferred from ambiguous language 
that is not clarified by legislative history. Such legislative history 
as there is suggests the opposite. The Senate’s failure to adopt the 
Administration’s proposals and its failure to provide for AFDC 
recipients an increase like that provided for the adult program, 
notwithstanding a proposed amendment to that effect by Senator 
McGovern, gives rise to an inference, not negatived by the noncom-
mittal and unilluminating comments of the committee,, see n. 16, 
supra, that Congress had no such purpose. These considerations, 
we think, foreclose the broad construction adopted by the District 
Court.

18 While it might be technically said that there was no majority 
holding on the merits in the Court of Appeals, this overlooks Judge 
Hays’ preface to his discussion of the merits: “Although we are 
persuaded that the district judge had no power to adjudicate this 
action, we turn to a brief discussion of the merits, since our decision 
does not rest solely on jurisdictional grounds.” 414 F. 2d, at 178. 
Chief Judge Lumbard disavowed reaching the merits but expressly 
disagreed with Judge Feinberg. 414 F. 2d, at 181. In these circum-
stances, it would be hypertechnical to conclude that the merits 
had not been faced and decided below so as to make a remand 
desirable prior to review and decision by this Court. Cf. Barlow 
v. Collins, ante, p. 159.



ROSADO v. WYMAN 415

397 Opinion of the Court

be the congressional purpose that a State may not rede-
fine its standard of need in such a way that it skirts 
the requirement of re-evaluating its existing standard. 
This would render the cost-of-living reappraisal a futile, 
hollow, and, indeed, a deceptive gesture, and would avoid 
the consequences of increasing the numbers of those eli-
gible and facing up to the failure to allocate sufficient 
funds to provide for them.

These conclusions, if not compelled by the words of 
the statute or manifested by legislative history, repre-
sent the natural blend of the basic axiom—that courts 
should construe all legislative enactments to give them 
some meaning—with the compromise origins of § 402 (a) 
(23), set forth above. This background, we think, pre-
cludes the more adventuresome reading that petitioners 
and the District Court would give the statute. See n. 17, 
supra. This reading is also buttressed by the fact that 
this construction has been placed on the statute by the 
Department of Health, Education, and Welfare.19 While, 
in view of Congress’ failure to track the Administration 
proposals and its substitution without comment of the 
present compromise section, HEW’s construction com-
mands less than the usual deference that may be accorded 
an administrative interpretation based on its expertise, 
it is entitled to weight as the attempt of an experienced 
agency to harmonize an obscure enactment with the basic 
structure of a program it administers. Cf. Zuber n . 
Allen, 396 U. S. 168, 192 (1969); Udall v. Tallman, 380 
U. S. 1 (1965).

D
While the application of the statute to the New York 

program is by no means simple, we think the evidence 
adduced supports the ultimate finding of the District

19 The regulations and explanations are set forth in the Govern-
ment’s Amicus Memorandum.
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Court, unquestioned by the Court of Appeals, that 
New York has, in effect, impermissibly lowered its stand-
ard of need by eliminating items that were included 
prior to the enactment of § 402 (a) (23).

Prior to March 31, 1969, New York computed its 
standard of need on an individualized basis. Schedules 
existed showing the cost of particular items of recurring 
need, for example, food and clothing required by children 
at given ages. Payments of “recurring” grants were 
made to families based on the number of children per 
household and the age of the oldest child. Additional 
payments, designated as “special needs grants,” were 
also made. Under an experiment in New York City 
instituted August 27, 1968, many allowances for special 
needs were eliminated and a flat grant of $100 per person 
was substituted.

Chapter 184 of the Session Laws, the present § 131-a, 
radically altered the New York approach. In lieu of 
individualized grants for “recurring” needs to be supple-
mented by special grants or the flat $100 grant, New 
York adopted a system fixing maximum allowances per 
family based on the number of individuals per house-
hold. The maximum dollar amounts were established by 
ascertaining “[t]he mean age of the oldest child in each 
size family.” See Memorandum of Law in Support of 
Defendants’ Motion for Summary Judgment 9-10. 
While these family maximums are exclusive of rent and 
fuel costs, the District Court found that “[s]pecial grants 
were seemingly not included in these computations. No 
attempt was made to average them out across the state 
and then to add that figure to that of the basic recurring 
grant.” 304 F. Supp., at 1368.

The impact of the new system has been to reduce 
substantially benefits paid to families of these petitioners 
and of those similarly situated, and to decrease benefits 
to New York City recipients by almost $40,000,000. 304 
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F. Supp., at 1369-1370. The effect of the new program 
on upstate cases is less severe, with gains to some families 
apparently cancelling out losses to others, but the net 
effect is a drastic reduction in overall payments since New 
York City recipients compose approximately 72% of the 
State’s welfare clientele. 304 F. Supp., at 1369.

E
Notwithstanding this $40,000,000 decrease in welfare 

payments after adjustment for increases in the cost of 
living, the State argues that the present § 131-a repre-
sents neither an attempt to circumvent federal require-
ments nor a reduction in the content of its former 
standard. The conversion to a flat grant maximum 
system is justified as an advance in administrative 
efficiency.20

While § 402 (a) (23) does not prevent the States from 
pursuing what is beyond dispute the laudable goal of 
administrative efficiency,21 we think Congress has fore-
closed them from achieving this purpose at the expense 
of significantly reducing the content of their standard of 
need. The findings and conclusions of the District

20 New York points to the preamble to § 131-a which sets forth 
as its purpose the streamlining of administration of the welfare grant 
system and relies on that part of the HEW program that invites 
the States to adopt administrative programs that curtail unneces-
sarily burdensome calculations and paperwork.

21 HEW’s position, set forth in the Government’s Amicus Memo-
randum 12, seems to be that under its regulations, a “reduction of 
content” does not necessarily result from “reductions in the recog-
nition of special needs.” The Department has, however, recognized 
both administratively and in the Government’s Memorandum that 
certain “special” needs should properly be regarded as part of the 
basic standard. Thus, while the memorandum suggests that pay-
ments for special diets or special attendants are extraordinary 
and not susceptible of averaging, it leaves open the question 
whether New York’s special grants have not been for recurring 
items which are basic.
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Court, undisturbed by the Court of Appeals and sup-
ported by the record, clearly demonstrate that a sig-
nificant reduction has here occurred. It is conceded by 
respondents that the present program does not include 
allowances for the items formerly covered by the so- 
called “special’'’ grants.

We have no occasion to decide on the record before us 
whether we agree with that part of HEW’s interpretation 
of § 402 (a)(23) that might approve elimination of grants 
for particular needs, without some averaging or other 
provision therefor such as direct payments to the provider 
of services. It suffices in this case that particular items, 
such as laundry and telephones, had formerly been deemed 
essential by New York, and were considered regular 
recurring expenses to a significant number of New York 
City welfare residents. We need look no farther than 
the state social service department’s own regulations and 
the action taken by the state administrators in providing 
the $25 per quarter cyclical grant to city residents in the 
1968 pilot project.

Thus, the state social service department’s own regula-
tions provided:

“An individual or family shall be deemed ‘in need’ 
when a budget deficit exists or when the budget 
surplus is inadequate to meet one or more non-
budgeted special needs required by the case circum-
stances and included in the standards of assistance.” 
18 NYCRR § 353.1 (c).22 (Emphasis added.)

This persuasive, if not conclusive, evidence of what con-
stituted the standard of need is further supported by 

22 See also former 18 NYCRR §351.2, Aspects of Eligibility. 
“Social investigation shall cover the following aspects of initial and 
continuing eligibility, (b) Need. Consideration shall be given to 
individual and family requirements for the items of basic mainte- 
nance and for items of special need. . . .” (Second emphasis added.)
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testimony of the administrators of New York’s welfare 
program to the effect that these grants covered costs for 
essentials of life for numerous welfare residents in New 
York City.

F
We reach our conclusions without relying on the find-

ing made by the court below that in § 131-a New York 
was attempting to constrict its welfare payments. Spec-
ulation as to legislative and executive motive is to be 
shunned. Section 402 (a) (23) invalidates any state 
program that substantially alters the content of the 
standard of need in such a way that it is less than it 
was prior to the enactment of §402 (a) (23), unless 
a State can demonstrate that the items formerly in-
cluded no longer constituted part of the reality of 
existence for the majority of welfare recipients. We 
do not, of course, hold that New York may not, 
consistently with the federal statutes, consolidate items 
on the basis of statistical averages. Obviously such 
averaging may affect some families adversely and 
benefit others. Moreover, it is conceivable that the 
net payout, assuming no change in the level of bene-
fits, may be somewhat less under a streamlined pro-
gram. Providing all factors in the old equation are 
accounted for and fairly priced and providing the 
consolidation on a statistical basis reflects a fair 
averaging, a State may, of course, consistently with 
§ 402 (a)(23) redefine its method for determining need. A 
State may, moreover, as we have noted, accommodate any 
increases in its standard by reason of “cost-of-living” 
factors to its budget by reducing its level of benefits. 
What is at the heart of this dispute is the elimination 
of special grants in the New York program, not the sys-
tem of maximum grants based on average age. Lest 
there be uncertainty we also reiterate that New York is
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not foreclosed from accounting for basic and recurring 
items of need formerly subsumed in the special grant 
category by an averaging system like that adopted in the 
1968 New York City experiment with cyclical grants.

Ill
New York is, of course, in no way prohibited from 

using only state funds according to whatever plan it 
chooses, providing it violates no provision of the Consti-
tution. It follows, however, from our conclusion that 
New York’s program is incompatible with § 402 (a) (23), 
that petitioners are entitled to declaratory relief and an 
appropriate injunction by the District Court against the 
payment of federal monies according to the new sched-
ules, should the State not develop a conforming plan 
within a reasonable period of time.

We have considered and rejected the argument that 
a federal court is without power to review state welfare 
provisions or prohibit the use of federal funds by the 
States in view of the fact that Congress has lodged in the 
Department of HEW the power to cut off federal funds 
for noncompliance with statutory requirements. We are 
most reluctant to assume Congress has closed the avenue 
of effective judicial review to those individuals most 
directly affected by the administration of its program. 
Cf. Abbott Laboratories v. Gardner, 387 U. S. 136 
(1967); Association of Data Processing Service Orga-
nizations v. Camp, ante, p. 150; Barlow v. Collins, ante, 
p. 159. We adhere to King v. Smith, 392 U. S. 309 
(1968), which implicitly rejected the argument that 
the statutory provisions for HEW review of plans 
should be read to curtail judicial relief and held Ala-
bama’s “substitute father” regulation to be inconsistent 
with the federal statute. While King did not advert 
specifically to the remedial problem, the unarticulated 
premise was that the State had alternative choices of
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assuming the additional cost of paying benefits to fam-
ilies with substitute fathers or not using federal funds 
to pay welfare benefits according to a plan that was 
inconsistent with federal requirements.

The prayer in the District Court in Smith n . King, 
as in the case before us, was for declaratory and injunc-
tive relief against the enforcement of the invalid provi-
sion. 277 F. Supp. 31 (D. C. M. D. Ala. 1967). We 
see no justification in principle for drawing a distinction 
between invalidating a single nonconforming provision 
or an entire program. In both circumstances federal 
funds are being allocated and paid in a manner con-
trary to that intended by Congress. In King the with-
holding of benefits based on the invalid state regulation 
resulted in overpayments to some recipients, assuming 
a constant state welfare budget, and a corresponding 
misallocation of matching federal resources. In the 
case before us, noncompliance with §402 (a) (23) may 
result in limiting the welfare rolls unduly and thus 
channeling the matching federal grants in a way not 
intended by Congress. We may also assume that Con-
gress would not countenance the circumnavigation of 
the political consequences of § 402 (a) (23), see Part II C, 
supra, by permitting States to use federal funds while 
obscuring the actual extent to which their programs fall 
short of the ideal.

Unlike King v. Smith, however, any incremental cost 
to the State, assuming a desire to comply with § 402 (a) 
(23), is massive; nor is there a discrete and severable pro-
vision whose enforcement can be prohibited. Accord-
ingly, we remand the case to the District Court to fix a 
date that will afford New York an opportunity to revise 
its program in accordance with the requirements of § 402 
(a)(23) if the State wishes to do so. The District Court 
shall retain jurisdiction to review, taking into account the 
views of HEW should it care to offer its recommenda-
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tions, any revised program adopted by the State, or, 
should New York choose not to submit a revamped pro-
gram by the determined date, issue its order restraining 
the further use of federal monies pursuant to the present 
statute.

In conclusion, we add simply this. While we view 
with concern the escalating involvement of federal courts 
in this highly complicated area of welfare benefits,23 one 
that should be formally placed under the supervision of 
HEW, at least in the first instance, we find not the 
slightest indication that Congress meant to deprive fed-
eral courts of their traditional jurisdiction to hear and 
decide federal questions in this field. It is, of course, no 
part of the business of this Court to evaluate, apart from 
federal constitutional or statutory challenge, the merits or 
wisdom of any welfare programs, whether state or federal, 
in the large or in the particular. It is, on the other 
hand, peculiarly part of the duty of this tribunal, no 
less in the welfare field than in other areas of the law, to 
resolve disputes as to whether federal funds allocated to 

23 The judiciary is being called upon with increasing frequency to 
review not only the viability of state welfare procedures, e. g., Gold-
berg v. Kelly, ante, p. 254, and Wheeler v. Montgomery, ante, 
p. 280; Wyman v. James, 303 F. Supp. 935 (D. C. S. D. N. Y. 
1969), prob, juris, noted, post, p. 904 (inspections of the house), but 
also the substance and structure of state programs and the validity of 
innumerable individual provisions. See, e. g., Shapiro v. Thompson, 
394 U. S. 618 (1969) (residence requirements); King v. Smith, supra 
(substitute father); Solman n . Shapiro, 300 F. Supp. 409, aff’d, 396 
U. S. 5 (1969); Lewis v. Stark, 312 F. Supp. 197 (D. C. N. D. 
Cal. 1968), prob, juris, noted, 396 U. S. 900 (1969) (“man-in-the- 
house rule”). At least two other actions have been instituted 
to review various aspects of state programs in light of the statutory 
provisions involved in this case. See Lampton v. Bonin, 299 F. 
Supp. 336, 304 F. Supp. 1384 (D. C. E. D. La. 1969); Jefferson v. 
Hackney, 304 F. Supp. 1332 (D. C. N. D. Tex. 1969); cf. Rothstein 
v. Wyman, 303 F. Supp. 339 (D. C. S. D. N. Y. 1969); Dandridge 
v. Williams, decided today, post, p. 471.
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the States are being expended in consonance with the 
conditions that Congress has attached to their use. As 
Mr. Justice Cardozo stated, speaking for the Court in 
Helvering n . Davis, 301 U. S. 619, 645 (1937): “When 
[federal] money is spent to promote the general welfare, 
the concept of welfare or the opposite is shaped by Con-
gress, not the states.” Cf. Lassen v. Arizona ex rel. Ari-
zona Highway Dept., 385 U. S. 458 (1967).

The judgment of the Court of Appeals is reversed 
and the case is remanded to that court for further pro-
ceedings consistent with this opinion.

It is so ordered.

Mr . Justice  Douglas , concurring.
While I join this opinion of the Court, I add a few 

words.
I

Our leading case on pendent jurisdiction is United 
Mine Workers v. Gibbs, 383 U. S. 715, 721-729. In 
line with Gibbs, the courts below distinguished between 
the power to exercise pendent jurisdiction and the dis-
cretionary use of that power. Gibbs abandoned the 
“single cause of action” test which had been the con-
trolling standard under Hum v. Oursler, 289 U. S. 238, 
and instead held that pendent jurisdiction exists when 
“[t]he state and federal claims . . . derive from a com-
mon nucleus of operative fact” and “if, considered with-
out regard to their federal or state character, a plaintiff’s 
claims are such that he would ordinarily be expected 
to try them all in one judicial proceeding.” 383 U. S., 
at 725.

The claims presented in this case attacked the New 
York statute on two grounds. The constitutional 
ground attacked the differential in the level of welfare 
payments between New York City and Nassau County.
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The statutory claim attacked the State’s reduction in 
the overall level of payments, on the ground that it vio-
lated §402 (a) (23) of the Social Security Act, as 
amended, 81 Stat. 898, 42 U. S. C. § 602 (a) (23) (1964 
ed., Supp. IV), which requires States to make cost-of- 
living adjustments in the amounts used to determine 
need. No argument is made by any of the parties in 
this case that the three-judge court did not have pendent 
jurisdiction over the statutory claim. The sole basis for 
respondents’ contention that pendent jurisdiction is not 
present in this case flows from the action of the three- 
judge court in remanding the case to the single district 
judge “for such further proceedings as are appropriate.”

Yet if the three-judge court had pendent jurisdiction 
over the statutory claim, it had the power to decide that 
claim despite the dismissal of the constitutional claim. 
This Court held in United States v. Georgia Pub. Serv. 
Comm’n, 371 U. S. 285, 287-288: “Once [a three-judge 
court is] convened the case can be disposed of below 
or here on any ground, whether or not it would have 
justified the calling of a three-judge court.” See also 
Florida Lime & Avocado Growers, Inc. v. Jacobsen, 362 
U. S. 73, 80-81. There is no rule, however, holding that 
a three-judge court is required to decide all the claims 
presented in a suit properly before it, although the prac-
tice of a three-judge court remanding a case to the initial 
district judge for further proceedings seems to have been 
little used. See Landry n . Daley, 288 F. Supp. 194.

What united Judges Hays and Lumbard was the view 
that, as a matter of discretion, the District Court should 
have refused to exercise its pendent jurisdiction. The 
factors outlined in Gibbs to guide the discretionary exer-
cise of pendent jurisdiction are those of “judicial econ-
omy, convenience and fairness to litigants.” 383 U. S., 
at 726.
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The main distinction between this case and Gibbs is 
that the pendent claim here was one of federal rather 
than state law’. And it is clear from the opinion in 
Gibbs that the factor of federal-state comity is highly 
relevant in deciding whether or not the exercise of pend-
ent jurisdiction is proper. Thus the Court stated: 
“There may, on the other hand, be situations in which 
the state claim is so closely tied to questions of federal 
policy that the argument for exercise of pendent juris-
diction is particularly strong.” Id., at 727. Since the 
claim involved here is one of federal law, the reasons for 
the exercise of pendent jurisdiction are especially weighty, 
and exceptional circumstances should be required to 
prevent the exercise.

Moreover, incident to the issuance of a temporary 
restraining order, prior to the impaneling of the three- 
judge court, District Judge Weinstein had received and 
considered substantial testimony, affidavits, and briefs, 
so that he required no further hearings or testimony 
prior to issuing his preliminary injunction opinion three 
days after the case was remanded to him. In light of 
this fact, considerations of economy, convenience, and 
fairness all point to the exercise of pendent jurisdiction. 
See Moore v. New York Cotton Exch., 270 U. S. 593, 
608-610.

II
The fact that the Department of Health, Education, 

and Welfare is studying the relationship between the 
contested provision of the New York statute and the rele-
vant section of the Social Security Act is irrelevant to 
the judicial problem. Once a State’s AFDC plan is ini-
tially approved by the Secretary of HEW, federal funds 
are provided the State until the Secretary finds, after 
notice and opportunity for hearing to the State, that 
changes in the plan or the administration of the plan are
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in conflict with the federal requirements. Social Secu-
rity Act § 404 (a), 49 Stat. 628, as amended, 81 Stat. 
918, 42 U. S. C. § 604 (a) (1964 ed, Supp. IV).

The statutory provisions for review by HEW of state 
AFDC plans 1 do not permit private individuals, namely, 
present or potential welfare recipients, to initiate or par-
ticipate in these compliance hearings. Thus, there is no 
sense in which these individuals can be held to have 
failed to exhaust their administrative remedies by the 
fact that there has been no HEW determination on 
the compliance of a state statute with the federal re-
quirements. In the present case, that problem was dis-
cussed in terms of the District Court’s discretion to re-
fuse to exercise pendent jurisdiction. The argument for 
such a refusal has little to commend it. HEW has been 
extremely reluctant to apply the drastic sanction of cut-
ting off federal funds to States that are not complying 
with federal law. Instead, HEW usually settles its dif-
ferences with the offending States through informal nego-
tiations. See Note, Federal Judicial Review of State 
Welfare Practices, 67 Col. L. Rev. 84, 91-92 (1967).1 2

Whether HEW could provide a mechanism by which 
welfare recipients could theoretically get relief is imma-
terial. It has not done so, which means there is no 
basis for the refusal of federal courts to adjudicate the 
merits of these claims. Their refusal to act merely 
forces plaintiffs into the state courts which certainly 
are no more competent to decide the federal question 
than are the federal courts. The terms of the New 
York statute are clear, and there is no way in which 
a state court could interpret the challenged law in a 
way that would avoid the statutory claim pressed here.

1 The procedure by which HEW reviews state plans is set out 
in the opinion of the Court, ante, at 406 n. 8.

2 See Appendix to this concurrence.
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State participation in federal welfare programs is not 
required. States may choose not to apply for federal 
assistance or may join in some, but not all, of the 
various programs, of which AFDC is only one. That a 
State may choose to refuse to comply with the federal 
requirements at the cost of losing federal funds is, of 
course, a risk that any welfare plaintiff takes. Such a 
risk was involved in King v. Smith, 392 U. S. 309, which 
attacked Alabama’s “substitute father” regulation as 
inconsistent with the Social Security Act. As long as 
a State is receiving federal funds, however, it is under 
a legal requirement to comply with the federal condi-
tions placed on the receipt of those funds; and individ-
uals who are adversely affected by the failure of the 
State to comply with the federal requirements in dis-
tributing those federal funds are entitled to a judicial 
determination of such a claim. King n . Smith, supra. 
The duty of a State, which receives this federal bounty 
to comply with the conditions imposed by Congress was 
adverted to by Mr. Justice Cardozo who wrote for the 
Court in Steward Machine Co. v. Davis, 301 U. S. 548, 
597-598, sustaining the constitutionality of the Social 
Security Act:

“Alabama is seeking and obtaining a credit of 
many millions in favor of her citizens out of the 
Treasury of the nation. Nowhere in our scheme of 
government—in the limitations express or implied 
of our federal constitution—do we find that she is 
prohibited from assenting to conditions that will 
assure a fair and just requital for benefits received.” 

As he also said, speaking for the Court in Helvering v. 
Davis, 301 U. S. 619, 645, a companion case to Steward 
Machine Co.:

“When money is spent to promote the general wel-
fare, the concept of welfare or the opposite is shaped 
by Congress, not the states.”
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Where the suit involves an alleged conflict between 
the state regulation and the federal law, neither the 
United States nor HEW is a necessary party to such an 
action. The wrong alleged is the State’s failure to com-
ply with federal requirements in its use of federal funds, 
not HEW’s failure to withhold funds from the State.

Whether HEW should withhold federal funds is en-
trusted to it, at least as a preliminary matter, by 
§ 404 (a) of the Social Security Act.3 Whether the 
courts have any role to perform beyond ruling on an 
alleged conflict between the state regulation and the 
federal law is a question we need not reach.

3 Section 404 (a) of the Act provides: “In the case of any State 
plan for aid and services to needy families with children which has 
been approved by the Secretary, if the Secretary, after reasonable 
notice and opportunity for hearing to the State agency adminis-
tering or supervising the administration of such plan, finds—

“ ( 1 ) that the plan has been so changed as to impose any residence 
requirement prohibited by section 602 (b) of this title, or that 
in the administration of the plan any such prohibited requirement is 
imposed, with the knowledge of such State agency, in a substantial 
number of cases; or

“(2) that in the administration of the plan there is a failure to 
comply substantially with any provision required by section 602 (a) 
of this title to be included in the plan;
“[T]he Secretary shall notify such State agency that further pay-
ments will not be made to the State (or in his discretion, that 
payments will be limited to categories under or parts of the State 
plan not affected by such failure) until the Secretary is satisfied 
that such prohibited requirement is no longer so imposed, and that 
there is no longer any such failure to comply. Until he is so satisfied 
he shall make no further payments to such State (or shall limit 
payments to categories under or parts of the State plan not affected 
by such failure).” 42 U. S. C. §604 (a) (1964 ed., Supp. IV).
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APPENDIX TO OPINION OF DOUGLAS, J., 
CONCURRING

DEPARTMENT OF HEALTH, EDUCATION, 
AND WELFARE

Offi ce  of  the  Secretary
WASHINGTON, D. C. 2 0201

December 29, 1969 
Mr. George R. Houston 
Associate Librarian
The Supreme Court of the United States 
1st Street & East Capitol, N. W.
Washington, D. C. 20543
Dear Mr. Houston:

This relates to your conversation with me on Decem-
ber 29 concerning statements made in the last paragraph 
and footnote 55 on page 91 of volume 67, Columbia Law 
Review, January 1967, that this Department had not 
responded to a complaint and petition for hearing filed 
by Georgia and Arkansas claimants.

The author of the Law Review article is correct. There 
was, in fact, no response to the request for a conformity 
hearing. Had we replied to the letter, however, we 
would have stated, as we usually do in such cases, that 
conformity hearings are held only on the initiative of 
this Department when a determination has been made 
that the deficiencies in a state program are such that 
the state, under its applicable laws, cannot, or the respon-
sible official, will not, voluntarily bring the state into 
compliance.

Letters such as the one you refer to may, however, 
trigger action by this Department when the contents
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bring to light conformity matters of which the Depart-
ment has not been made aware ... as a result of its own 
audits.

To date this Department has initiated conformity 
hearings in connection with the state plans of Nevada 
and Connecticut. In view’ of the fact that the imposi-
tion of sanctions against states which are found to be 
out of conformity are mandatory, wre exert every effort 
at our command to bring a state into conformity without 
the necessity of a formal hearing.

If you have any further questions, please let us know.

Very truly yours,
Robert C. Mardian,

General Counsel.

Mr . Justic e Black , with whom The  Chief  Justi ce  
joins, dissenting.

Petitioners are New York welfare recipients who con-
tend that recently enacted New York welfare legislation 
which reduces the welfare benefits to which they are 
entitled under the Aid to Families With Dependent 
Children (AFDC) program is inconsistent with the fed-
eral AFDC requirements found in §402 (a) (23) of the 
Social Security Act, 42 U. S. C. § 602 (a) (23) (1964 
ed., Supp. IV). The New York statute that petitioners 
are challenging, § 131-a of the New York Social Services 
Law, was enacted on March 31, 1969. Little more than a 
week later on April 9, petitioners filed their complaint 
challenging this statute. The Court today holds that 
“the District Court correctly exercised its discretion by 
proceeding to the merits” of petitioners’ claim that the 
federal and state statutes are inconsistent. Ante, at 401. 
The Court reaches this conclusion despite the fact that 
the determination whether a State is following the fed-
eral AFDC requirements is clearly vested in the first
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instance not in the federal courts but in the Depart-
ment of Health, Education, and Welfare (HEW); despite 
the fact that at the very moment the District Court 
was deciding the merits of petitioners’ claim HEW was 
performing its statutory duty of reviewing the New York 
legislation to determine if it was at odds with § 402 
(a) (23); and despite the fact that if HEW had been 
given enough time to make a decision with regard to the 
New York legislation, its decision might have obviated 
the need for this and perhaps many other lawsuits. I 
regret that I cannot join an opinion which fails to give 
due consideration to the unmistakable intent of the 
Social Security Act to give HEW primary jurisdiction 
over these highly technical and difficult welfare ques-
tions, which affirms what is to me a clear abuse of dis-
cretion by the District Court, and which plunges this 
Court and other federal courts into an ever-increasing 
and unnecessary involvement in the administration of 
the Nation’s categorical assistance programs administered 
by the States.1

Under the AFDC program, 42 U. S. C. §§ 601-610 
(1964 ed. and Supp. IV), the Federal Government pro-
vides funds to a State on the condition that the State’s 
plan for supplementing and distributing those funds to 
needy individuals satisfies the various federal require-
ments set out in the Social Security Act. By statute, the 
Secretary of HEW is charged with the duty of reviewing 
state plans to determine if they comply with the now 
considerable list of federal requirements, 42 U. S. C. 
§ 602 (1964 ed. and Supp. IV), and his approval of such 
a plan, and only his approval, qualifies the state program 
for federal financial assistance. 42 U. S. C. § 601 (1964 
ed., Supp. IV). So that HEW may determine whether

1 This precise issue was not so clearly and sharply presented in 
King v. Smith, 392 U. S. 309 (1968), which I joined. See id., at 
317 n. 11, 326 n. 23.
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the state plan continues at all times to meet the federal 
requirements, each State is required by regulation to sub-
mit all relevant changes, such as new state statutes, regu-
lations, and court decisions, to HEW for its review. 45 
CFR § 201.3. If, after affording the State reasonable 
notice and an opportunity for a hearing, HEW deter-
mines that the state plan does not conform to the federal 
requirements, the federal agency then has a legal obliga-
tion to terminate federal aid to which the State would 
otherwise be entitled. 42 U. S. C. §§ 604, 1316 (1964 ed., 
Supp. IV); 45 CFR § 201.5. Waiver by the Secretary of 
any of the federal requirements is permitted only where 
the Secretary and state welfare officials have together 
undertaken a “demonstration” or experimental welfare 
project. 42 U. S. C. § 1315 (1964 ed., Supp. IV). The 
administrative procedures that the Secretary must afford 
a State before denying or curtailing the use of federal 
funds are elaborated in 42 U. S. C. § 1316 (1964 ed., 
Supp. IV), and this section also provides that a State 
can obtain judicial review in a United States court of 
appeals of an adverse administrative determination.

This unified, coherent scheme for reviewing state wel-
fare rules and practices was established by Congress to 
ensure that the federal purpose behind AFDC is fully 
carried out. The statutory provisions evidence a clear 
intent on the part of Congress to vest in HEW the pri-
mary responsibility for interpreting the federal Act and 
enforcing its requirements against the States. Although 
the agency’s sanction, the power to terminate federal 
assistance, might seem at first glance to be a harsh and 
inflexible remedy, Congress wisely saw that in the vast 
majority of cases a credible threat of termination will 
be more than sufficient to bring about compliance. 
These procedures, if followed as Congress intended, 
would render unnecessary countless lawsuits by welfare 
recipients. In the case before the Court today it is 
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undisputed that HEW had by the time of the pro-
ceedings in the District Court commenced its own 
administrative proceedings to determine whether § 131-a 
conforms to the Social Security Act’s provisions. The 
agency had requested the New York welfare officials to 
provide detailed information regarding the statute and 
was preparing to make its statutorily required decision 
on the conformity or nonconformity of § 131-a. It was 
at this point, when HEW was in the midst of performing 
its statutory obligation, that the District Court assumed 
jurisdiction over petitioners’ claim and decided the very 
state-federal issue then pending before HEW. Both 
Judge Hays and Judge Lumbard of the Court of Appeals 
were of the opinion that the District Court abused its 
discretion in finding that it had jurisdiction over this 
statutory claim, and both judges relied in part on the 
pendency of the identical question before the federal 
agency. 414 F. 2d 170, 176, 181 (1969). Chief Judge 
Lumbard’s reasoning is instructive:

“[H]ere, as Judge Hays points out, the federal 
claim seems more apt for initial resolution by the 
Department of Health, Education and Welfare, than 
by the courts. The two issues upon a resolution 
of which this claim turns—the practical effect of 
§ 131-a and the proper construction of § 602 (a) (23) 
of the Social Security Act—both are exceedingly 
complex. The briefs and arguments of the parties, 
and the varying judicial views they have elicited, 
have demonstrated the wisdom of allowing HEW, 
with its expertise in the operation of the AFDC 
program and its experience in reviewing the very 
technical provisions of state welfare laws, an initial 
opportunity to consider whether or not § 131-a is 
in compliance with § 602 (a) (23). This is HEW’s 
responsibility under the Social Security Act, see 
42 U. S. C. A. § 1316 (Supp. 1969). I believe that
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the district court should have declined to exercise 
its jurisdiction, thus permitting HEW’ to determine 
the statutory claim asserted by plaintiffs, for the 
Department already had initiated review proceed-
ings concerning § 131-a.” 414 F. 2d, at 181.

I agree with the Court of Appeals that the District Court 
abused its discretion in taking jurisdiction over this case, 
but I would go further than holding that the District 
Court’s action was a mere abuse of discretion. En-
suring that the federal courts have the benefit of 
HEW’s expertise in the welfare area is an important 
but by no means the only consideration supporting the 
limitation of judicial intervention at this stage. Con-
gress has given to HEW the grave responsibility of guar-
anteeing that in each case where federal AFDC funds 
are used, federal policies are followed, and it has estab-
lished procedures through which HEW can enforce the 
federal interests against the States. I think these con-
gressionally mandated compliance procedures should be 
the exclusive ones until they have run their course. The 
explicitness with which Congress set out the HEW com-
pliance procedures without referring to other remedies 
suggests that such was the congressional intent. But 
more fundamentally, I think it will be impossible for 
HEW to fulfill its function under the Social Security Act 
if its proceedings can be disrupted and its authority 
undercut by courts which rush to make precisely the 
same determination that the agency is directed by the 
Act to make. And in instances when HEW is con-
fronted with a particularly sensitive question, the agency 
might be delighted to be able to pass on to the courts its 
statutory responsibility to decide the question. In the 
long run, then, judicial pre-emption of the agency’s 
rightful responsibility can only lead to the collapse of 
the enforcement scheme envisioned by Congress, and I 
fear that this case and others have carried such a
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process well along its way. Finally, there is the very 
important consideration of judicial economy and the 
prevention of premature and unnecessary lawsuits, 
particularly at this time when the courts are over-
run with litigants on every subject. If courts are 
permitted to consider the identical questions pending 
before HEW for its determination, inevitably they will 
hand down a large number of decisions that could 
have been mooted if only they had postponed deciding 
the issues until the administrative proceedings were com-
pleted. For all these reasons I would go one step further 
than the Court of Appeals majority and hold that all 
judicial examinations of alleged conflicts between state 
and federal AFDC programs prior to a final HEW deci-
sion approving or disapproving the state plan are funda-
mentally inconsistent with the enforcement scheme cre-
ated by Congress and hence such suits should be com-
pletely precluded. This preclusion of judicial action does 
not, of course, necessarily mean that the individual wel-
fare recipient has no legal remedies. The precise ques-
tions of when and under what circumstances individual 
welfare recipients can properly seek federal judicial re-
view are not before the Court, however, and I express no 
views about those issues.2

2 The issues are canvassed in Note, Federal Judicial Review of 
State Welfare Practices, 67 Col. L. Rev. 84 (1967).
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ASHE v. SWENSON, WARDEN

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT

No. 57. Argued November 13, 1969—Decided April 6, 1970

Three or four men robbed six poker players. Petitioner was sep-
arately charged with having robbed one of the players, Knight, 
who along with three others testified for the prosecution that each 
had been robbed. The State’s evidence that petitioner had been 
one of the robbers was weak. The defense offered no testimony. 
The trial judge instructed the jury that if it found that petitioner 
participated in the robbery, the theft of any money from Knight 
would sustain a conviction and that if petitioner was one of the 
robbers he was guilty even though he had not personally robbed 
Knight. The jury found petitioner “not guilty due to insufficient 
evidence.” Thereafter petitioner, following denial of his motion 
for dismissal based on the previous acquittal, was tried for having 
robbed another poker player, Roberts, and was convicted. Fol-
lowing affirmance by the Missouri Supreme Court and unsuccess-
ful collateral attack in the state courts, petitioner brought this 
habeas corpus action in the District Court, claiming that the 
second prosecution had violated the Double Jeopardy Clause of 
the Fifth Amendment. The District Court denied the writ, rely-
ing on Hoag v. New Jersey, 356 U. S. 464, which on virtually 
identical facts held that there was no violation of due process. 
The Court of Appeals affirmed. Thereafter this Court in Benton 
v. Maryland, 395 U. S. 784, held that the Fifth Amendment guar-
antee against double jeopardy is enforceable against the States 
through the Fourteenth Amendment, a decision which had fully 
“retroactive” effect, North Carolina n . Pearce, 395 U. S. 711. 
Held:

1. The Fifth Amendment guarantee against double jeopardy, 
applicable here through the Fourteenth Amendment by virtue of 
Benton v. Maryland, supra, embodies collateral estoppel as a 
constitutional requirement. Pp. 437-444.

2. Since on the record in this case the jury in the first trial 
had determined by its verdict that petitioner was not one of the 
robbers, the State under the doctrine of collateral estoppel was 
constitutionally foreclosed from relitigating that issue in another 
trial. Pp. 445-447.

399 F. 2d 40, reversed and remanded.
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Clark M. Clifford, by appointment of the Court, 394 
U. S. 941, argued the cause for petitioner. With him on 
the briefs were James T. Stovall III and Robert G. 
Duncan.

Gene E. Voigts, First Assistant Attorney General of 
Missouri, argued the cause for respondent. With him 
on the brief was John C. Danforth, Attorney General.

Mr . Justice  Stewart  delivered the opinion of the 
Court.

In Benton v. Maryland, 395 U. S. 784, the Court held 
that the Fifth Amendment guarantee against double 
jeopardy is enforceable against the States through the 
Fourteenth Amendment. The question in this case is 
whether the State of Missouri violated that guarantee 
when it prosecuted the petitioner a second time for armed 
robbery in the circumstances here presented.1

Sometime in the early hours of the morning of Janu-
ary 10, 1960, six men wTere engaged in a poker game 
in the basement of the home of John Gladson at Lee’s 
Summit, Missouri. Suddenly three or four masked men, 
armed with a shotgun and pistols, broke into the base-
ment and robbed each of the poker players of money 
and various articles of personal property. The rob-
bers—and it has never been clear whether there were 
three or four of them—then fled in a car belonging to 
one of the victims of the robbery. Shortly thereafter 
the stolen car was discovered in a field, and later that 
morning three men were arrested by a state trooper while 
they were walking on a highway not far from where 
the abandoned car had been found. The petitioner was 
arrested by another officer some distance away.

1 There can be no doubt of the “retroactivity” of the Court’s 
decision in Benton v. Maryland. In North Carolina v. Pearce, 395 
U. S. 711, decided the same day as Benton, the Court unanimously 
accorded fully “retroactive” effect to the Benton doctrine.
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The four were subsequently charged with seven sep-
arate offenses—the armed robbery of each of the six 
poker players and the theft of the car. In May 1960 
the petitioner went to trial on the charge of robbing 
Donald Knight, one of the participants in the poker 
game. At the trial the State called Knight and three 
of his fellow poker players as prosecution witnesses. 
Each of them described the circumstances of the holdup 
and itemized his own individual losses. The proof that 
an armed robbery had occurred and that personal prop-
erty had been taken from Knight as well as from each 
of the others was unassailable. The testimony of the 
four victims in this regard was consistent both in-
ternally and with that of the others. But the State’s 
evidence that the petitioner had been one of the rob-
bers was weak. Two of the witnesses thought that there 
had been only three robbers altogether, and could not 
identify the petitioner as one of them. Another of the 
victims, who was the petitioner’s uncle by marriage, said 
that at the “patrol station” he had positively identified 
each of the other three men accused of the holdup, but 
could say only that the petitioner’s voice “sounded very 
much like” that of one of the robbers. The fourth par-
ticipant in the poker game did identify the petitioner, 
but only by his “size and height, and his actions.”

The cross-examination of these witnesses was brief, 
and it was aimed primarily at exposing the weakness 
of their identification testimony. Defense counsel made 
no attempt to question their testimony regarding the 
holdup itself or their claims as to their losses. Knight 
testified without contradiction that the robbers had 
stolen from him his watch, $250 in cash, and about $500 
in checks. His billfold, which had been found by the 
police in the possession of one of the three other men 
accused of the robbery, was admitted in evidence. The 
defense offered no testimony and waived final argument.
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The trial judge instructed the jury that if it found 
that the petitioner was one of the participants in the 
armed robbery, the theft of “any money” from Knight 
would sustain a conviction.2 He also instructed the 
jury that if the petitioner was one of the robbers, he 
was guilty under the law even if he had not personally 
robbed Knight.3 The jury—though not instructed to 
elaborate upon its verdict—found the petitioner “not 
guilty due to insufficient evidence.”

Six weeks later the petitioner was brought to trial 
again, this time for the robbery of another participant 
in the poker game, a man named Roberts. The peti-
tioner filed a motion to dismiss, based on his previous 
acquittal. The motion was overruled, and the second 
trial began. The witnesses were for the most part the

2 “The Court instructs the jury that if you believe and find from 
the evidence in this case, beyond a reasonable doubt, that at the 
County of Jackson and State of Missouri, on the 10th day of Jan-
uary, 1960, the defendant herein, BOB FRED ASHE, alias BOBBY 
FRED ASHE, either alone or knowingly acting in concert with 
others, did then and there with force and arms in and upon one 
Don Knight, unlawfully and feloniously make an assault and took 
and carried away any money from his person or in his presence and 
against his will, by force and violence to his person, or by putting 
him in fear of some immediate injury to his person, with felonious 
intent to convert the same to his own use, without any honest claim 
to said money on the part of the defendant and with intent to 
permanently deprive the said Don Knight of his ownership and 
without the consent of the said Don Knight, if such be your finding, 
then you will find the defendant guilty of Robbery, First Degree, 
and so find in your verdict.”

3 “The Court instructs the jury that all persons are equally guilty 
who act together with a common intent in the commission of a 
crime, and a crime so committed by two or more persons jointly 
is the act of all and of each one so acting.

“The Court instructs the jury that when two or more persons 
knowingly act together in the commission of an unlawful act or 
purpose, then whatever either does in furtherance of such unlawful 
act or purpose is in law the act and deed of each of such persons.”
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same, though this time their testimony was substantially 
stronger on the issue of the petitioner’s identity. For 
example, two witnesses who at the first trial had been 
wholly unable to identify the petitioner as one of the 
robbers, now testified that his features, size, and man-
nerisms matched those of one of their assailants. An-
other witness who before had identified the petitioner 
only by his size and actions now also remembered him 
by the unusual sound of his voice. The State further 
refined its case at the second trial by declining to call 
one of the participants in the poker game whose iden-
tification testimony at the first trial had been conspicu-
ously negative. The case went to the jury on instruc-
tions virtually identical to those given at the first trial. 
This time the jury found the petitioner guilty, and he 
was sentenced to a 35-year term in the state penitentiary.

The Supreme Court of Missouri affirmed the convic-
tion, holding that the “plea of former jeopardy must be 
denied.” State v. Ashe, 350 S. W. 2d 768, 771. A 
collateral attack upon the conviction in the state courts 
five years later was also unsuccessful. State v. Ashe, 
403 S. W. 2d 589. The petitioner then brought the pres-
ent habeas corpus proceeding in the United States Dis-
trict Court for the Western District of Missouri, claiming 
that the second prosecution had violated his right not 
to be twice put in jeopardy. Considering itself bound 
by this court’s decision in Hoag v. New Jersey, 356 U. S. 
464, the District Court denied the writ, although appar-
ently finding merit in the petitioner’s claim.4 The Court

4 “However persuasive the dissenting opinions in the Hoag case 
may be, it is the duty of this Court to follow the law as stated by 
the Supreme Court of the United States until it expresses a contrary 
view. Certainly the factual circumstances of this case provide an 
excellent opportunity for reexamination of the questions presented. 
An examination of the transcript of both trials shows that in 
both the single issue in real contest, as distinguished from the issues 
that may be said to have been in technical dispute, was the question
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of Appeals for the Eighth Circuit affirmed, also upon 
the authority of Hoag v. New Jersey, supra.* 5 We 
granted certiorari to consider the important constitu-
tional question this case presents. 393 U. S. 1115.

As the District Court and the Court of Appeals cor-
rectly noted, the operative facts here are virtually iden-
tical to those of Hoag v. New Jersey, supra. In that 
case the defendant was tried for the armed robbery of 
three men who, along with others, had been held up in 
a tavern. The proof of the robbery was clear, but the 
evidence identifying the defendant as one of the rob-
bers was weak, and the defendant interposed an alibi 
defense. The jury brought in a verdict of not guilty. 
The defendant was then brought to trial again, on an 
indictment charging the robbery of a fourth victim of 
the tavern holdup. This time the jury found him guilty. 
After appeals in the state courts proved unsuccessful, 
Hoag brought his case here.

Viewing the question presented solely in terms of 
Fourteenth Amendment due process—whether the course 
that New Jersey had pursued had “led to fundamental 
unfairness,” 356 U. S., at 467—this Court declined to 
reverse the judgment of conviction, because “in the 
circumstances shown by this record, we cannot say that

of whether petitioner was or was not present at the time the money 
was taken from the poker table and the other property taken from 
persons of the respective poker players.” Ashe v. Swenson, 289 F. 
Supp. 871, 873.

5 “It usually is difficult for a lower federal court to forecast with 
assurance a Supreme Court decision as to the continuing validity 
of a holding of a decade ago by a Court then divided as closely 
as possible. This is particularly so when the decision is in the 
rapidly developing and sensitive area of the criminal law and the 
Fourteenth Amendment Bill of Rights relationship. We feel, how-
ever, that our task is not to forecast but to follow those dictates, 
despite their closeness of decision, which at this moment in time 
are on the books and for us to read. . . .” Ashe v. Swenson, 399 
F. 2d 40, 46.
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petitioner’s later prosecution and conviction violated due 
process.” ® 356 U. S., at 466. The Court found it un-
necessary to decide whether “collateral estoppel”—the 
principle that bars relitigation between the same parties 
of issues actually determined at a previous trial—is a due 
process requirement in a state criminal trial, since it ac-
cepted New Jersey’s determination that the petitioner’s 
previous acquittal did not in any event give rise to such 
an estoppel. 356 U. S., at 471. And in the view the 
Court took of the issues presented, it did not, of course, 
even approach consideration of whether collateral estop-
pel is an ingredient of the Fifth Amendment guarantee 
against double jeopardy.

The doctrine of Benton v. Maryland, 395 U. S. 784, 
puts the issues in the present case in a perspective quite 
different from that in which the issues were perceived 
in Hoag v. New Jersey, supra. The question is no longer 
whether collateral estoppel is a requirement of due 
process, but whether it is a part of the Fifth Amend-
ment’s guarantee against double jeopardy. And if col-
lateral estoppel is embodied in that guarantee, then its 
applicability in a particular case is no longer a matter 
to be left for state court determination within the broad 

r> The particular “circumstance” most relied upon by the Court 
was “the unexpected failure of four of the State’s witnesses at the 
earlier trial to identify petitioner, after two of these witnesses had 
previously identified him in the course of the police investigation. 
Indeed, after the second of the two witnesses failed to identify 
petitioner, the State pleaded surprise and attempted to impeach 
his testimony. We cannot say that, after such an unexpected turn 
of events, the State’s decision to try petitioner for the Yager robbery 
was so arbitrary or lacking in justification that it amounted to a 
denial of those concepts constituting ‘the very essence of a scheme 
of ordered justice, which is due process.’ ” 356 U. S., at 469-470.

In the case now before us, by contrast, there is no claim of any 
“unexpected turn of events” at the first trial, unless the jury verdict 
of acquittal be so characterized.
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bounds of “fundamental fairness,” but a matter of con-
stitutional fact we must decide through an examination 
of the entire record. Cf. New York Times Co. v. Sulli-
van, 376 U. S. 254, 285; Niemotko v. Maryland, 340 U. S. 
268, 271; Watts v. Indiana, 338 U. S. 49, 51; Chambers 
v. Florida, 309 U. S. 227, 229; Norris n . Alabama, 294 
U. S. 587, 590.

“Collateral estoppel” is an awkward phrase, but it 
stands for an extremely important principle in our ad-
versary system of justice. It means simply that when 
an issue of ultimate fact has once been determined by 
a valid and final judgment, that issue cannot again be 
litigated between the same parties in any future law-
suit. Although first developed in civil litigation, col-
lateral estoppel has been an established rule of federal 
criminal law at least since this Court’s decision more 
than 50 years ago in United States v. Oppenheimer, 242 
U. S. 85. As Mr. Justice Holmes put the matter in that 
case, “It cannot be that the safeguards of the person, 
so often and so rightly mentioned with solemn rever-
ence, are less than those that protect from a liability in 
debt.” 242 U. S., at 87.7 As a rule of federal law, 
therefore, “[i]t is much too late to suggest that this 
principle is not fully applicable to a former judgment in 
a criminal case, either because of lack of ‘mutuality’ or 
because the judgment may reflect only a belief that the 
Government had not met the higher burden of proof 
exacted in such cases for the Government’s evidence as 
a whole although not necessarily as to every link in 
the chain.” United States n . Kramer, 289 F. 2d 909, 
913.

7 See also Coffey v. United States, 116 U. S. 436, 442-443; Frank v. 
Mangum, 237 U. S. 309, 333-334; Sealjon v. United States, 332 U. S. 
575; United States v. De Angelo, 138 F. 2d 466; United States v 
Curzio, 170 F. 2d 354; Yawn v. United States, 244 F. 2d 235; 
United States v. Cowart, 118 F. Supp. 903.
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The federal decisions have made clear that the rule 
of collateral estoppel in criminal cases is not to be 
applied with the hypertechnical and archaic approach 
of a 19th century pleading book, but with realism and 
rationality. Where a previous judgment of acquittal 
was based upon a general verdict, as is usually the case, 
this approach requires a court to “examine the record 
of a prior proceeding, taking into account the pleadings, 
evidence, charge, and other relevant matter, and con-
clude whether a rational jury could have grounded its 
verdict upon an issue other than that which the de-
fendant seeks to foreclose from consideration.”8 The 
inquiry “must be set in a practical frame and viewed 
with an eye to all the circumstances of the proceedings.” 
Sealfon v. United States. 332 U. S. 575, 579. Any test 
more technically restrictive would, of course, simply 
amount to a rejection of the rule of collateral estoppel 
in criminal proceedings, at least in every case where the 
first judgment was based upon a general verdict of 
acquittal.9

•s Mayers & Yarbrough, Bis Vexari: New Trials and Successive 
Prosecutions, 74 Harv. L. Rev. 1, 38-39. See Yawn v. United 
States, supra; United States v. De Angelo, supra.

9 “If a later court is permitted to state that the jury may have 
disbelieved substantial and uncontradicted evidence of the prose-
cution on a point the defendant did not contest, the possible multi-
plicity of prosecutions is staggering. ... In fact, such a restrictive 
definition of 'determined’ amounts simply to a rejection of collateral 
estoppel, since it is impossible to imagine a statutory offense in 
which the government has to prove only one element or issue to 
sustain a conviction.” Mayers & Yarbrough, supra, at 38. Seo 
generally Lugar, Criminal Law, Double Jeopardy and Res Judicata, 
39 Iowa L. Rev. 317. See also Comment, Twice in Jeopardy, 75 
Yale L. J. 262; Hunvald, Criminal Law in Missouri, 25 Mo. L. Rev. 
369, 369-375; Comment, Double Jeopardy and Collateral Estoppel 
in Crimes Arising From the Same Transaction, 24 Mo. L. Rev. 513; 
McLaren, The Doctrine of Res Judicata as Applied to the Trial of 
Criminal Cases, 10 Wash. L. Rev. 198.



ASHE v. SWENSON 445

436 Opinion of the Court

Straightforward application of the federal rule to the 
present case can lead to but one conclusion. For the 
record is utterly devoid of any indication that the first 
jury could rationally have found that an armed robbery 
had not occurred, or that Knight had not been a victim 
of that robbery. The single rationally conceivable issue 
in dispute before the jury was whether the petitioner 
had been one of the robbers. And the jury by its ver-
dict found that he had not. The federal rule of law, 
therefore, would make a second prosecution for the 
robbery of Roberts wholly impermissible.

The ultimate question to be determined, then, in the 
light of Benton v. Maryland, supra, is whether this 
established rule of federal law is embodied in the Fifth 
Amendment guarantee against double jeopardy. We do 
not hesitate to hold that it is.10 For whatever else that

10 It is true, as this Court said in Hoag n . New Jersey, supra, that 
we have never squarely held collateral estoppel to be a constitutional 
requirement. Until perhaps a century ago, few situations arose 
calling for its application. For at common law, and under early 
federal criminal statutes, offense categories were relatively few and 
distinct. A single course of criminal conduct was likely to yield 
but a single offense. See Comment, Statutory Implementation of 
Double Jeopardy Clauses: New Life for a Moribund Constitutional 
Guarantee, 65 Yale L. J. 339, 342. In more recent times, with 
the advent of specificity in draftsmanship and the extraordinary 
proliferation of overlapping and related statutory offenses, it became 
possible for prosecutors to spin out a startlingly numerous series 
of offenses from a single alleged criminal transaction. See Note, 
Double Jeopardy and the Multiple-Count Indictment, 57 Yale 
L. J. 132, 133. As the number of statutory offenses multiplied, the 
potential for unfair and abusive reprosecutions became far more pro-
nounced. Comment, Twice in Jeopardy, 75 Yale L. J. 262, 279-280; 
Note, Double Jeopardy and the Concept of Identity of Offenses, 
7 Brooklyn L. Rev. 79, 82. The federal courts soon recognized the 
need to prevent such abuses through the doctrine of collateral
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constitutional guarantee may embrace, North Carolina 
v. Pearce, 395 U. S. 711, 717, it surely protects a man 
who has been acquitted from having to “run the gantlet” 
a second time. Green v. United States, 355 U. S. 184, 
190.

The question is not whether Missouri could validly 
charge the petitioner with six separate offenses for the 
robbery of the six poker players. It is not whether he 
could have received a total of six punishments if he had 
been convicted in a single trial of robbing the six victims. 
It is simply whether, after a jury determined by its ver-
dict that the petitioner was not one of the robbers, the 
State could constitutionally hale him before a new jury 
to litigate that issue again.

After the first jury had acquitted the petitioner of 
robbing Knight, Missouri could certainly not have 
brought him to trial again upon that charge. Once 
a jury had determined upon conflicting testimony that 
there was at least a reasonable doubt that the petitioner 
was one of the robbers, the State could not present the 
same or different identification evidence in a second 
prosecution for the robbery of Knight in the hope that 
a different jury might find that evidence more convinc-
ing. The situation is constitutionally no different here, 
even though the second trial related to another victim 
of the same robbery. For the name of the victim, in 
the circumstances of this case, had no bearing whatever 
upon the issue of whether the petitioner was one of the 
robbers.

estoppel, and it became a safeguard firmly embedded in federal law. 
See n. 7, supra. Whether its basis was a constitutional one was a 
question of no more than academic concern until this Court’s decision 
in Benton v. Maryland, supra.
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In this case the State in its brief has frankly conceded 
that following the petitioner’s acquittal, it treated the 
first trial as no more than a dry run for the second 
prosecution: “No doubt the prosecutor felt the state 
had a provable case on the first charge and, when he 
lost, he did what every good attorney would do—he 
refined his presentation in light of the turn of events at 
the first trial.” But this is precisely what the constitu-
tional guarantee forbids.

The judgment is reversed, and the case is remanded 
to the Court of Appeals for the Eighth Circuit for fur-
ther proceedings consistent with this opinion.

It is so ordered.

Mr . Justi ce  Black , concurring.
I join in the opinion of the Court although I must 

reject any implication in that opinion that the so-called 
due process test of “fundamental fairness” might have 
been appropriate as a constitutional standard at some 
point in the past or might have a continuing relevancy 
today in some areas of constitutional law. In my view 
it is a wholly fallacious idea that a judge’s sense of what 
is fundamentally “fair” or “unfair” should ever serve 
as a substitute for the explicit, written provisions of our 
Bill of Rights. One of these provisions is the Fifth 
Amendment’s prohibition against putting a man twice 
in jeopardy. On several occasions I have stated my view 
that the Double Jeopardy Clause bars a State or the 
Federal Government or the two together from subjecting 
a defendant to the hazards of trial and possible convic-
tion more than once for the same alleged offense. 
Bartkus v. Illinois, 359 U. S. 121, 150 (1959) (dissenting 
opinion); Abbate v. United States, 359 U. S. 187, 201 
(1959) (dissenting opinion); Ciucci v. Illinois, 356 U. S.
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571, 575 (1958) (dissenting statement); Green v. United 
States, 355 U. S. 184 (1957). The opinion of the Court 
in the case today amply demonstrates that the doctrine 
of collateral estoppel is a basic and essential part of the 
Constitution’s prohibition against double jeopardy. Ac-
cordingly, for the reasons stated in the Court’s opinion 
I fully agree that petitioner’s conviction must be reversed.

Mr . Justi ce  Harlan , concurring.
If I were to judge this case under the traditional 

standards of Fourteenth Amendment due process, I 
would adhere to the decision in Hoag v. New Jersey, 356 
U. S. 464 (1958), believing that regardless of the reach 
of the federal rule of collateral estoppel, it would have 
been open to a state court to treat the issue differently. 
However, having acceded in North Carolina v. Pearce, 
395 U. S. 711, 744 (1969), to the decision in Benton v. 
Maryland, 395 U. S. 784 (1969), which, over my dissent, 
held that the Fourteenth Amendment imposes on the 
States the standards of the Double Jeopardy Clause of 
the Fifth Amendment, I am satisfied that on this present 
record Ashe’s acquittal in the first trial brought double 
jeopardy standards into play. Hence, I join the Court’s 
opinion. In doing so I wish to make explicit my under-
standing that the Court’s opinion in no way intimates 
that the Double Jeopardy Clause embraces to any degree 
the “same transaction” concept reflected in the concur-
ring opinion of my Brother Brennan .

Mr . Just ice  Brennan , whom Mr . Justi ce  Douglas  
and Mr . Just ice  Marshall  join, concurring.

I agree that the Double Jeopardy Clause incorporates 
collateral estoppel as a constitutional requirement and 
therefore join the Court’s opinion. However, even if 
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the rule of collateral estoppel had been inapplicable to 
the facts of this case, it is my view that the Double 
Jeopardy Clause nevertheless bars the prosecution of 
petitioner a second time for armed robbery. The two 
prosecutions, the first for the robbery of Knight and the 
second for the robbery of Roberts, grew out of one 
criminal episode, and therefore I think it clear on the 
facts of this case that the Double Jeopardy Clause pro-
hibited Missouri from prosecuting petitioner for each 
robbery at a different trial. A bbate v. United States, 
359 U. S. 187, 196-201 (1959) (separate opinion).

My conclusion is not precluded by the Court’s decision 
in Hoag v. New Jersey, 356 U. S. 464 (1958), although 
the basic fact situation there was identical to that in this 
case. Three armed men entered a tavern and robbed 
five customers. Hoag was tried and acquitted under in-
dictments for robbing three of the customers. He was 
then brought to trial under a fourth indictment, the 
same as the first three in all respects except that it 
named a fourth customer as the victim. This time 
Hoag was convicted. The New Jersey courts, in reject-
ing Hoag’s double-jeopardy claim, construed the appli-
cable New Jersey statute as making each of the four 
robberies, although taking place on the same occasion, 
a separate offense. This construction was consistent 
with the state courts’ view that a claim of double 
jeopardy cannot be upheld unless the same evidence nec-
essary to sustain a second indictment would have been 
sufficient to secure a conviction on the first. The issues 
differed only in the identifications of the victims and the 
property taken from each; otherwise the State’s evidence 
covered the same ground at both trials. This Court 
stated that it was unable to hold that the Due Process
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Clause of the Fourteenth Amendment “always prevents 
a State from allowing different offenses arising out of the 
same act or transaction to be prosecuted separately, as 
New Jersey has done. For it has long been recognized 
as the very essence of our federalism that the States 
should have the widest latitude in the administration of 
their own systems of criminal justice.” 356 U. S., at 
468. But in the present case Missouri did not have 
“the widest latitude” because Benton v. Maryland, 395 
U. S. 784 (1969), decided after Hoag, held that the 
Fifth Amendment guarantee that no person shall “be 
subject for the same offence to be twice put in jeopardy 
of life or limb” is enforceable against the States, and 
North Carolina v. Pearce, 395 U. S. 711 (1969), accorded 
fully retroactive effect to that holding. This means, 
under our decisions, that federal standards as to what 
constitutes the “same offence” apply alike to federal and 
state proceedings; it would be incongruous to have dif-
ferent standards determine the validity of a claim of 
double jeopardy depending on whether the claim was 
asserted in a state or federal court. Cf. Malloy v. 
Hogan, 378 U. S. 1, 11 (1964).

The Double Jeopardy Clause is a guarantee “that the 
State with all its resources and power [shall] not be 
allowed to make repeated attempts to convict an indi-
vidual for an alleged offense, thereby subjecting him to 
embarrassment, expense and ordeal and compelling him 
to live in a continuing state of anxiety and inse-
curity . . . .” Green v. United States, 355 U. S. 184, 187 
(1957). This guarantee is expressed as a prohibition 
against multiple prosecutions for the “same offence.” 
Although the phrase “same offence” appeared in most of 
the early common-law articulations of the double-jeop-
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ardy principle,1 questions of its precise meaning rarely 
arose prior to the 18th century, and by the time the 
Bill of Rights was adopted it had not been authorita-
tively defined.1 2

When the common law did finally attempt a definition, 
in The King v. Vandercomb, 2 Leach 708, 720, 168 Eng. 
Rep. 455, 461 (Crown 1796), it adopted the “same evi-
dence” test, which provided little protection from mul-
tiple prosecution:

“[U]nless the first indictment were such as the pris-
oner might have been convicted upon by proof of 
the facts contained in the second indictment, an 
acquittal on the first indictment can be no bar to 
the second.”

The “same evidence” test of “same offence” was soon 
followed by a majority of American jurisdictions, but its 
deficiencies are obvious. It does not enforce but vir-
tually annuls the constitutional guarantee. For ex-
ample, where a single criminal episode involves several 
victims, under the “same evidence” test a separate prose-
cution may be brought as to each. E. g., State v. Hoag, 
21 N. J. 496, 122 A. 2d 628 (1956), aff’d, 356 U. S. 464 
(1958). The “same evidence” test permits multiple 
prosecutions where a single transaction is divisible into 
chronologically discrete crimes. E. g., Johnson v. Com-
monwealth, 201 Ky. 314, 256 S. W. 388 (1923) (each 
of 75 poker hands a separate “offense”). Even a single 
criminal act may lead to multiple prosecutions if it is 
viewed from the perspectives of different statutes. E. g.,

1 See, e. g., Vaux’s Case, 4 Co. Rep. 44 a, 45 a, 76 Eng. Rep. 992, 993 
(K. B. 1591); 2 M. Hale, Pleas of the Crown **240-255  (“same 
felony”); 2 W. Hawkins, Pleas of the Crown 515 (8th ed. 1824); 
4 W. Blackstone, Commentaries *335.

2 See generally J. Sigler, Double Jeopardy 1-37 (1969).
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State v. Elder, 65 Ind. 282 (1879). Given the tendency 
of modern criminal legislation to divide the phases of a 
criminal transaction into numerous separate crimes, the 
opportunities for multiple prosecutions for an essentially 
unitary criminal episode are frightening. And given our 
tradition of virtually unreviewable prosecutorial discre-
tion concerning the initiation and scope of a criminal 
prosecution,3 the potentialities for abuse inherent in the 
‘‘same evidence” test are simply intolerable.4

The “same evidence” test is not constitutionally re-
quired. It was first expounded ajter the adoption of 
the Fifth Amendment, and, as shown in Abbate v. United 
States, supra, at 197-198 and n. 2, has never been 
squarely held by this Court to be the required construc-

3 See Baker, The Prosecutor—Initiation of Prosecution, 23 J. 
Crim. L. & C. 770 (1933); Baker & De Long, The Prosecuting Attor-
ney—Powers and Duties in Criminal Prosecution, 24 J. Crim. L. & C. 
1025 (1934); Kaplan, The Prosecutorial Discretion—A Comment, 
60 Nw. U. L. Rev. 174 (1965); Note, Prosecutor’s Discretion, 103 
U. Pa. L. Rev. 1057 (1955); Note, Discretion Exercised by Montana 
County Attorneys in Criminal Prosecutions, 28 Mont. L. Rev. 41 
(1966); Note, Prosecutorial Discretion in the Initiation of Criminal 
Complaints, 42 So. Cal. L. Rev. 519 (1969).

4 Several subsidiary rules have been developed in attempts to 
eliminate anomalies resulting from the “same evidence” test. Thus, 
where one offense is included in another, prosecution for one bars 
reprosecution for the other even though the evidence necessary to 
prove the two offenses is different. Similarly, doctrines of res judi-
cata and collateral estoppel have provided some, though not very 
much, relief from the extreme permissiveness of the test. See gen-
erally Kirchheimer, The Act, The Offense and Double Jeopardy, 58 
Yale L. J. 513 (1949). Numerous practical exceptions to the test 
are discussed in Horack, The Multiple Consequences of a Single 
Criminal Act, 21 Minn. L. Rev. 805 (1937). So many exceptions to 
the “same evidence” rule have been found necessary that it is hardly 
a rule at all; yet the numerous exceptions have not succeeded in 
wholly preventing prosecutorial abuse.
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tion of the constitutional phrase “same offence” in a 
case involving multiple trials; indeed, in that context it 
has been rejected. See In re Nielsen, 131 U. S. 176 
(1889), discussed in Abbate v. United States, supra, at 
201. The “same evidence” test may once have been 
defensible at English common law, which, for reasons 
peculiar to English criminal procedure, severely restricted 
the power of prosecutors to combine several charges in a 
single trial.5 In vivid contrast, American criminal pro-
cedure generally allows a prosecutor freedom, subject to 
judicial control, to prosecute a person at one trial for all 
the crimes arising out of a single criminal transaction.6

In my view, the Double Jeopardy Clause requires the 
prosecution, except in most limited circumstances,7 to 
join at one trial all the charges against a defendant 
that grow out of a single criminal act, occurrence,

5 As Mr. Justice Frankfurter has said, “Since the prohibition in 
the Constitution against double jeopardy is derived from history, 
its significance and scope must be determined, ‘not simply by taking 
the words and a dictionary, but by considering [its] . . . origin and 
the line of [its] . . . growth.’ ” Green v. United States, supra, at 
199 (dissenting opinion). The relation between the history of 
English criminal procedure and the history of the common law of 
double jeopardy is comprehensively examined in M. Friedland, 
Double Jeopardy (1969). See in particular pp. 161-194.

6 See, e. g., Fed. Rules Crim. Proc. 8, 13, 14; Ill. Rev. Stat., c. 38, 
§ 3-3 (1967); Ann., 59 A. L. R. 2d 841 (1958).

7 For example, where a crime is not completed or not discovered, 
despite diligence on the part of the police, until after the commence-
ment of a prosecution for other crimes arising from the same trans-
action, an exception to the “same transaction” rule should be made 
to permit a separate prosecution. See, e. g., Diaz United States, 
223 U. S. 442, 448-449 (1912). Cf. ALI, Model Penal Code, 
Proposed Official Draft §§ 1.07 (2), 1.09 (l)(b) (1962); Connelly 
v. D. P. P., [1964] A. C. 1254, 1360. Another exception would be 
necessary if no single court had jurisdiction of all the alleged 
crimes. An additional exception is discussed in n. 11, injra.
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episode, or transaction. This “same transaction” test 
of “same offence” not only enforces the ancient prohibi-
tion against vexatious multiple prosecutions embodied 
in the Double Jeopardy Clause, but responds as well 
to the increasingly widespread recognition that the con-
solidation in one lawsuit of all issues arising out of a 
single transaction or occurrence best promotes justice, 
economy, and convenience.8 Modern rules of criminal 
and civil procedure reflect this recognition. See United 
Mine Workers v. Gibbs, 383 U. S. 715, 724-726 (1966). 
Although in 1935 the American Law Institute adopted 
the “same evidence” test, it has since replaced it with the 
‘‘same transaction” test.9 England, too, has abandoned 
its surviving rules against joinder of charges and has 
adopted the “same transaction” test.10 The Federal

8 Admittedly, the phrase “same transaction” is not self-defining. 
Guidance for its application can be obtained from cases inter-
preting the phrase as it is used in the Federal Rules of Criminal Pro-
cedure. See in particular cases under Rule 8 (a). Although anal-
ogies to the use of the phrase in civil litigation are not perfect since 
policy considerations differ, some further guidance for its application 
in the present context can be obtained from the course of its appli-
cation in civil litigation, where the courts have not encountered 
great difficulty in reaching sound results in particular cases. See 
3 J. Moore, Federal Practice If 13.13 (1968); 1A W. Barron & 
A. Holtzoff, Federal Practice and Procedure § 394 (Wright ed. 1960). 
Additional guidance may be found in cases developing the standard 
of “common nucleus of operative fact,” United Mine Workers v. 
Gibbs, 383 U. S. 715, 725 (1966), for purposes of pendent jurisdic-
tion. See generally Note, UMW v. Gibbs and Pendent Jurisdiction, 
81 Harv. L. Rev. 657, 660-662 (1968).

9 Compare ALT, Administration of the Criminal Law, Official 
Draft: Double Jeopardy § 5 (1935) with ALI, Model Penal Code, 
Proposed Official Draft §§ 1.07 (2), 1.09 (l)(b) (1962). See also 
Ill. Rev. Stat., c. 38, §§ 3-3, 3-4 (b)(1) (1967).

10 See Connelly v. D. P. P., [1964] A. C. 1254.
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Rules of Criminal Procedure liberally encourage the join-
ing of parties and charges in a single trial. Rule 8 (a) 
provides for joinder of charges that are similar in char-
acter, or arise from the same transaction or from con-
nected transactions or form part of a common scheme or 
plan. Rule 8 (b) provides for joinder of defendants. 
Rule 13 provides for joinder of separate indictments or 
informations in a single trial where the offenses alleged 
could have been included in one indictment or informa-
tion.11 These rules represent considered modern thought 
concerning the proper structuring of criminal litigation.

The same thought is reflected in the Federal Rules of 
Civil Procedure. A pervasive purpose of those Rules is 
to require or encourage the consolidation of related 
claims in a single lawsuit. Rule 13 makes compulsory 
(upon pain of a bar) all counterclaims arising out of 
the same transaction or occurrence from which the plain-
tiff’s claim arose. Rule 14 extends this compulsion to 
third-party defendants. Rule 18 permits very broad 
joinder of claims, counterclaims, cross-claims, and third- 
party claims. Rules 19, 20, and 24 provide for joinder 
of parties and intervention by parties having claims

11 Rule 14 provides for separate trials under court order where 
joinder would be prejudicial to either the prosecution or the defense. 
Cf. Fed. Rule Civ. Proc. 42. Even where separate trials are permit-
ted to avoid prejudicial joinder, the “same transaction” rule can 
serve a useful purpose since the defendant is at least informed at 
one time of all the charges on which he will actually be tried, and 
can prepare his defense accordingly. Moreover, the decision on 
whether charges are to be tried jointly or separately will rest with 
the judge rather than the prosecutor. And separate trials may not 
be ordered, of course, where the proofs will be repetitious, or the 
multiplicity of trials vexatious, or where the multiplicity will enable 
the prosecution to use the experience of the first trial to strengthen 
its case in a subsequent trial.
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related to the subject matter of the action. Rule 23 
permits the consolidation of separate claims in a class 
action; see particularly Rule 23 (b)(3).

In addition, principles of res judicata and collateral 
estoppel caution the civil plaintiff against splitting his 
case. The doctrine of pendent jurisdiction has furthered 
single trials of related cases. See United Mine Workers 
v. Gibbs, supra. Moreover, we have recognized the juris-
diction of three-judge courts to hear statutory claims 
pendent to the constitutional claim that required their 
convening. See, e. g., United States n . Georgia Pub. 
Serv. Comm’n, 371 U. S. 285, 287-288 (1963); King v. 
Smith, 392 U. S. 309 (1968).

It is true that these developments have not been of a 
constitutional dimension, and that many of them are 
permissive and discretionary rather than mandatory. 
Flexibility in the rules governing the structure of civil 
litigation is appropriate in order to give the parties the 
opportunity to shape their own private lawsuits, provided 
that injustice, harassment, or an undue burden on the 
courts does not result. Some flexibility in the struc-
turing of criminal litigation is also desirable and con-
sistent with our traditions. But the Double Jeopardy 
Clause stands as a constitutional barrier against possible 
tyranny by the overzealous prosecutor. The consid-
erations of justice, economy, and convenience that have 
propelled the movement for consolidation of civil cases 
apply with even greater force in the criminal context 
because of the constitutional principle that no man 
shall be vexed more than once by trial for the same 
offense.12 Yet, if the Double Jeopardy Clause were in-

12 Joinder of defendants, as distinguished from joinder of offenses, 
requires separate analysis. For example, joinder of defendants can 
lead to Sixth Amendment problems. See, e. g., Bruton v. United 
States, 391 U. S. 123 (1968).
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terpreted by this Court to incorporate the “same evi-
dence” test, criminal defendants would have less protec-
tion from multiple trials than civil defendants. This 
anomaly would be intolerable. It was condemned by a 
New Jersey court nearly a century and a half ago in 
words even more applicable today:

“If in civil cases, the law abhors a multiplicity of 
suits, it is yet more watchful in criminal cases, that 
the crown shall not oppress the subject, or the 
government the citizen, by unnecessary prosecu-
tions. . . . [This] is a case where the state has 
thought proper to prosecute the offence in its mildest 
form, and it is better that the residue of the offence 
go unpunished, than by sustaining a second indict-
ment to sanction a practice which might be rendered 
an instrument of oppression to the citizen.” State 
v. Cooper, 13 N. J. L. 361, 375-376 (1833).

The present case highlights the hazards of abuse 
of the criminal process inherent in the “same evidence” 
test and demonstrates the necessity for the “same trans-
action” test. The robbery of the poker game in-
volved six players—Gladson, Knight, Freeman, Good-
win, McClendon, and Roberts. The robbers also stole 
a car. Seven separate informations were filed against 
the petitioner, one covering each of the robbery victims, 
and the seventh covering the theft of the car. Peti-
tioner’s first trial was under the information charging 
the robbery of Knight. Since Missouri has offered 
no justification for not trying the other informations 
at that trial, it is reasonable to infer that the other 
informations were held in reserve to be tried if the 
State failed to obtain a conviction on the charge of 
robbing Knight. Indeed, the State virtually concedes 
as much since it argues that the “same evidence” test
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is consistent with such an exercise of prosecutorial 
discretion.

Four of the robbery victims testified at the trial. 
Their testimony conflicted as to whether there were 
three or four robbers. Gladson testified that he saw four 
robbers, but could identify only one, a man named 
Brown. McClendon testified that he saw only three men 
at any one time during the course of the robbery, and 
he positively identified Brown, Larson, and Johnson; he 
also thought he heard petitioner’s voice during the rob-
bery, but said he was not sure. Knight thought only 
three men participated in the robbery, and he could not 
identify anyone. Roberts said he saw four different men 
and he identified them as Brown, Larson, Johnson, and 
petitioner. Under cross-examination, he conceded that 
he did not recognize petitioner’s voice, and that he did 
not see his face or his hands. He maintained that he 
could identify him by his “size and height” even though 
all the robbers had worn outsized clothing, and even 
though he could not connect petitioner with the actions 
of any of the robbers. On this evidence the jury ac-
quitted petitioner.

At the second trial, for the robbery of Roberts, Mc-
Clendon was not called as a witness. Gladson, who 
previously had been able to identify only one man— 
Brown—now was able to identify three—Brown, Larson, 
and petitioner. On a number of details his memory 
was much more vivid than it had been at the first trial. 
Knight’s testimony was substantially the same as at the 
first trial—he still was unable to identify any of the 
robbers. Roberts, who previously had identified peti-
tioner only by his size and height, now identified him 
by his size, actions, voice, and a peculiar movement of 
his mouth. As might be expected, this far stronger
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identification evidence brought a virtually inevitable 
conviction.

The prosecution plainly organized its case for the 
second trial to provide the links missing in the chain of 
identification evidence that was offered at the first trial. 
McClendon, who was an unhelpful witness at the first 
trial was not called at the second trial. The hesitant 
and uncertain evidence of Gladson and Roberts at the 
first trial became detailed, positive, and expansive at 
the second trial. One must experience a sense of un-
easiness with any double-jeopardy standard that would 
allow the State this second chance to plug up the holes 
in its case. The constitutional protection against double 
jeopardy is empty of meaning if the State may make 
“repeated attempts'’ to touch up its case by forcing the 
accused to “run the gantlet” as many times as there 
are victims of a single episode.

Fortunately for petitioner, the conviction at the sec-
ond trial can be reversed under the doctrine of collateral 
estoppel, since the jury at the first trial clearly resolved 
in his favor the only contested issue at that trial, 
which was the identification of him as one of the robbers. 
There is at least doubt whether collateral estoppel would 
have aided him had the jury been required to resolve 
additional contested issues on conflicting evidence.13 But 
correction of the abuse of criminal process should not in 
any event be made to depend on the availability of 
collateral estoppel. Abuse of the criminal process is 
foremost among the feared evils that led to the in-
clusion of the Double Jeopardy Clause in the Bill of 
Rights. That evil will be most effectively avoided, and 
the Clause can thus best serve its worthy ends, if “same

13 And, of course, collateral estoppel would not prevent multiple 
prosecutions when the first trial ends in a verdict of guilty.
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offence” is construed to embody the “same transaction” 
standard. Then both federal and state prosecutors 
will be prohibited from mounting successive prosecu-
tions for offenses growing out of the same criminal 
episode, at least in the absence of a showing of unavoid-
able necessity for successive prosecutions in the particular 
case.14

Mr . Chief  Just ice  Burge r , dissenting.
The Fifth Amendment to the Constitution of the 

United States provides in part: “nor shall any person 
be subject for the same offence to be twice put in jeop-
ardy of life or limb . . . .” Nothing in the language 
or gloss previously placed on this provision of the Fifth 
Amendment remotely justifies the treatment that the 
Court today accords to the collateral-estoppel doctrine. 
Nothing in the purpose of the authors of the Constitu-
tion commands or even justifies what the Court decides 
today; this is truly a case of expanding a sound basic

34 The question of separate trials for different crimes committed 
during a single criminal transaction is entirely distinct from and 
independent of the question of prosecutorial discretion to select the 
charges on which a defendant shall be prosecuted; and, as ex-
plained in my separate opinion in Abbate, supra, at 198-199, it is 
also distinct from and independent of the question of the imposition 
of separate punishments for different crimes committed during a 
single transaction. The Double Jeopardy Clause does not limit 
the power of Congress and the States to split a single transaction 
into separate crimes so as to give the prosecution a choice of 
charges. Cf. Gore v. United States, 357 U. S. 386, 395 (1958) 
(Douglas , J., dissenting). Moreover, the clause does not, as a 
general matter, prohibit the imposition at one trial of cumulative 
penalties for different crimes committed during one transaction. 
See my separate opinion in Abbate, supra. Thus no crime need 
go unpunished. However, the clause does provide an outer limit 
on the power of federal and state courts to impose cumulative 
punishments for a single criminal transaction. See Gore v. United 
States, supra, at 397-398 (Brenn an , J., dissenting).
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principle beyond the bounds—or needs—of its rational 
and legitimate objectives to preclude harassment of an 
accused.

I
Certain facts are not in dispute. The home of John 

Gladson was the scene of “a friendly game of poker” in 
the early hours of the morning of January 10, 1960. Six 
men—Gladson, Knight, Freeman, Goodwin, McClendon, 
and Roberts—were playing cards in the basement. 
While the game was in progress, three men, armed with 
a sawed-off shotgun and pistols, broke into the house 
and forced their way into the basement. They ordered 
the players to remove their trousers and tied them up, 
except for Gladson who had a heart condition of which 
the robbers seemed to be aware. Substantial amounts 
of currency and checks were taken from the poker table 
and items of personal property were taken from the per-
sons of the players. During the same period in which 
the men were being robbed in the basement, one man 
entered Mrs. Gladson’s bedroom three floors above, 
ripped out the telephone there, tied her with the tele-
phone cord, and removed the wedding ring from her 
finger. The robbers then fled in a car belonging to 
Roberts.

Four men—Ashe, Johnson, Larson, and Brown—were 
arrested later in the morning of the robbery. Each was 
subsequently charged in a separate information with the 
robbery of each of the six victims. Ashe, Johnson, and 
Larson were also charged with the theft of the car be-
longing to Roberts.

Ashe went to trial on May 2, 1960, on the charge of 
robbing Knight. No charge as to other victims was 
presented. Four of the six men—Knight, Gladson, Mc-
Clendon, and Roberts—testified about the robbery and 
described their individual losses. Mrs. Gladson did not
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testify because she was ill on the day of trial. As Mr . 
Just ice  Brennan  has stated, the victims’ testimony 
conflicted as to whether there were three or four 
robbers:

“Gladson testified that he saw four robbers, but 
could identify only one, a man named Brown. 
McClendon testified that he saw only three men 
at any one time during the course of the robbery, 
and he positively identified Brown, Larson, and 
Johnson; he also thought he heard petitioner’s voice 
during the robbery, but said he was not sure. Knight 
thought only three men participated in the robbery, 
and he could not identify anyone. Roberts said he 
saw four different men and he identified them as 
Brown, Larson, Johnson, and petitioner.” Ante, at 
458.

Ashe put in no evidence whatever, as was his right, 
and even waived closing arguments to the jury; none-
theless, the jury did not reach a verdict of guilty but 
returned a somewhat unorthodox verdict of “not guilty 
due to insufficient evidence.”

Then, on June 20, 1960, Ashe was tried for the rob-
bery of Roberts. Mrs. Gladson testified at this trial, 
relating that she was asleep in her bedroom when one 
of the robbers entered, awoke her, tied her up with a 
telephone cord, and took cash and her wedding ring. 
The robber stayed in her room for about 15 or 20 min-
utes, during which time she could hear scuffling and 
talking in the basement. She said that she was able 
to identify the robber by his voice, and that he was 
Johnson, not Ashe.

The Court’s opinion omits some relevant facts. 
The other victims’ testimony at the second trial cor-
roborated that of Mrs. Gladson that four robbers were 
present during the time in which the robbery took place.
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Gladson identified three robbers—Brown, Larson, and 
Ashe—as having been in the basement for the first min-
utes of the robbery; also he stated that one or more of 
the robbers had left the basement after 20 or 25 minutes. 
Roberts identified Brown, Larson, and Ashe as the men 
who formed the original group who entered the base-
ment and testified that after the robbery, two of the 
three men, including Ashe, left the room. Two men 
returned in a short time with car keys, but Johnson had 
replaced Ashe as one of the two. There can be no 
doubt that the record shows four persons in the robbery 
band. The jury found Ashe guilty of robbing Roberts— 
the only charge before it.

Thereafter, as described in the opinion of the majority, 
Ashe’s conviction was reviewed and upheld by the Su-
preme Court of Missouri, the United States District 
Court for the Western District of Missouri, and the 
Court of Appeals for the Eighth Circuit; in turn each 
rejected Ashe’s double-jeopardy claim.

II

The concept of double jeopardy and our firm constitu-
tional commitment is against repeated trials “for the 
same offence.” This Court, like most American juris-
dictions, has expanded that part of the Constitution into 
a “same evidence” test.1 For example, in Blockburger 
v. United States, 284 U. S. 299, 304 (1932), it was stated, 
so far as here relevant, that

“the test to be applied to determine whether there 
are two offenses or only one, is whether each 
provision [t. e., each charge] requires proof of a fact 
which the other does not.” (Emphasis added.) 1 2

1 The test was first enunciated in The King v. Vandercomb,
2 Leach 708, 720, 168 Eng. Rep. 455, 461 (Crown 1796).
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Clearly and beyond dispute the charge against Ashe 
in the second trial required proof of a fact—robbery of 
Roberts—which the charge involving Knight did not. 
The Court, therefore, has had to reach out far beyond the 
accepted offense-defining rule to reach its decision in 
this case. What it has done is to superimpose on the 
same-evidence test a new and novel collateral-estoppel 
gloss.

The majority rests its holding in part on a series 
of cases beginning with United States n . Oppenheimer, 
242 U. S. 85 (1916), which did not involve constitu-
tional double jeopardy but applied collateral estop-
pel as developed in civil litigation to federal criminal 
prosecutions as a matter of this Court’s supervisory 
power over the federal court system. The Court now 
finds the federal collateral estoppel rule to be an “in-
gredient” of the Fifth Amendment guarantee against 
double jeopardy and applies it to the States through the 
Fourteenth Amendment; this is an ingredient that eluded 
judges and justices for nearly two centuries.

The collateral-estoppel concept—originally a product 
only of civil litigation—is a strange mutant as it is 
transformed to control this criminal case. In civil cases 
the doctrine was justified as conserving judicial resources 
as well as those of the parties to the actions and addi-
tionally as providing the finality needed to plan for the 
future. It ordinarily applies to parties on each side of 
the litigation who have the same interest as or who are 
identical with the parties in the initial litigation. Here 
the complainant in the second trial is not the same as in 
the first even though the State is a party in both cases. 
Very properly, in criminal cases, finality and conservation 
of private, public, and judicial resources are lesser values 
than in civil litigation. Also, courts that have applied 
the collateral-estoppel concept to criminal actions would
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certainly not apply it to both parties, as is true in civil 
cases, i. e., here, if Ashe had been convicted at the first 
trial, presumably no court would then hold that he was 
thereby foreclosed from litigating the identification issue 
at the second trial.2

Perhaps, then, it comes as no surprise to find that the 
only expressed rationale for the majority’s decision is 
that Ashe has “run the gantlet” once before. This is 
not a doctrine of the law or legal reasoning but a colorful 
and graphic phrase, which, as used originally in an 
opinion of the Court written by Mr . Justice  Black , 
was intended to mean something entirely different. 
The full phrase is “run the gantlet once on that 
charge . . .” (emphasis added); it is to be found in Green 
v. United States, 355 U. S. 184, 190 (1957), where no 
question of multiple crimes against multiple victims was 
involved. Green, having been found guilty of second- 
degree murder on a charge of first degree, secured a new 
trial. This Court held nothing more than that Green, 
once put in jeopardy—once having “run the gantlet . . . 
on that charge”—of first degree murder, could not be com-
pelled to defend against that charge again on retrial.

Today’s step in this area of constitutional law ought 
not be taken on no more basis than casual reliance 
on the “gantlet” phrase lifted out of the context in 
which it was originally used. This is decision by slogan.

Some commentators have concluded that the harass-
ment inherent in standing trial a second time is a suffi-
cient reason for use of collateral estoppel in criminal

2 If Knight and Roberts had been passengers in a car that col-
lided with one driven by Ashe no one would seriously suggest 
that a jury verdict for Ashe in an action by Knight against Ashe 
would bar an action by Roberts against Ashe. To present this 
situation shows how far the Court here has distorted collateral 
estoppel beyond its traditional boundaries.
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trials.3 If the Court is today relying on a harassment 
concept to superimpose a new brand of collateral-estop-
pel gloss on the “same evidence” test, there is a short 
answer; this case does not remotely suggest harassment 
of an accused who robbed six victims and the harassment 
aspect does not rise to constitutional levels.4

Finally, the majority’s opinion tells us
“that the rule of collateral estoppel in criminal 
cases is not to be applied with the hypertechnical 
and archaic approach of a 19th century pleading 
book, but with realism and rationality.” Ante, at 
444.

With deference I am bound to pose the question: what 
is reasonable and rational about holding that an acquit-
tal of Ashe for robbing Knight bars a trial for robbing 
Roberts? To borrow a phrase from the Court’s opin-
ion, what could conceivably be more “hypertechnical and 
archaic” and more like the stilted formalisms of 17th 
and 18th century common-law England, than to stretch 
jeopardy for robbing Knight into jeopardy for robbing 
Roberts?

After examining the facts of this case the Court con-
cludes that the first jury must have concluded that Ashe 
was not one of the robbers—that he was not present at

3 See, e. g., Mayers & Yarbrough, Bis Vexari: New Trials and 
Successive Prosecutions, 74 Harv. L. Rev. 1, 29-41 (1960); Com-
ment, 24 Mo. L. Rev. 513 (1959); cf. Note, 75 Yale L. J. 262, 
283-292 (1965).

4 The weight of the harassment factor does not warrant elevating 
collateral-estoppel principles in criminal trials to the level of an 
“ingredient” of the Fifth and Fourteenth Amendments. True 
harassment deserves serious consideration because of the strain of 
the new trial. But society has an urgent interest in protecting 
the public from criminal acts and we ought not endorse any con-
cepts that put a premium on aggravated criminal conduct in 
multiple crimes committed at the same time.
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the time.5 Also, since the second jury necessarily 
reached its decision by finding he was present, the col-
lateral-estoppel doctrine applies. But the majority’s 
analysis of the facts completely disregards the confusion 
injected into the case by the robbery of Mrs. Gladson. 
To me, if we are to psychoanalyze the jury, the evidence 
adduced at the first trial could more reasonably be con-
strued as indicating that Ashe had been at the Gladson 
home with the other three men but was not one of those 
involved in the basement robbery. Certainly, the evi-
dence at the first trial was equivocal as to whether there 
were three or four robbers, whether the man who robbed 
Mrs. Gladson was one of the three who robbed the six 
male victims, and whether a man other than the three 
had robbed Mrs. Gladson. Then, since the jury could 
have thought that the “acting together” instruction 
given by the trial court in both trials 6 only applied to 
the actual taking from the six card players, and not to 
Mrs. Gladson, the jury could well have acquitted Ashe 
but yet believed that he was present in the Gladson 
home. On the other hand, the evidence adduced at the 
second trial resolved issues other than identity that 
may have troubled the first jury. If believed, that evi-
dence indicated that a fourth robber, Johnson, not Ashe, 
was with Mrs. Gladson when Ashe, Larson, and Brown 
were robbing the male victims. Johnson did go to the 
basement where the male victims were located, but only 
after the other three had already taken the stolen items 
and when the robbers were preparing for their departure 
in a car to be stolen from Roberts.

5 Arguably if Ashe had made a defense solely by alibi, that he 
was in Vietnam at the time and offered evidence of Army records 
etc., one might reasonably say the jury decided what the Court 
today says it probably decided. On this record however, such an 
analysis is baseless.

6 See ante, at 439 n. 3.
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Accordingly, even the facts in this case, which the 
Court’s opinion considers to “lead to but one conclusion,” 
are susceptible of an interpretation that the first jury 
did not base its acquittal on the identity ground which 
the Court finds so compelling. The Court bases its 
holding on sheer “guesswork,” 7 which should have no 
place particularly in our review of state convictions by 
way of habeas corpus. As Mr. Justice Holmes said in 
Guy v. Donald, 203 U. S. 399, 406 (1906):

“As long as the matter to be considered is debated 
in artificial terms there is danger of being led by 
a technical definition to apply a certain name, and 
then to deduce consequences which have no relation 
to the grounds on which the name was applied. . . .”

Ill
The essence of Mr . Justic e Brennan ’s concurrence 

is that this was all one transaction, one episode, or, if 
I may so characterize it, one frolic, and, hence, only one 
crime. His approach, like that taken by the Court, 
totally overlooks the significance of there being six en-
tirely separate charges of robbery against six individuals.

This “single transaction” concept is not a novel notion ; 
it has been urged in various courts including this Court.8 
One of the theses underlying the “single transaction” no-
tion is that the criminal episode is “indivisible.” The 
short answer to that is that to the victims, the criminal 
conduct is readily divisible and intensely personal; each 
offense is an offense against a person. For me it de-

7 For a criticism of the collateral-estoppel doctrine because of the 
“guesswork” necessary to apply it to general criminal verdicts, see 
Note, 75 Yale L. J. 262, 285 (1965).

8 Hoag v. New Jersey, 356 U. S. 464, 473 (Warren, C. J., dis-
senting), 477 (Douglas , J., dissenting) (1958).
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means the dignity of the human personality and indi-
viduality to talk of “a single transaction” in the context 
of six separate assaults on six individuals.

No court that elevates the individual rights and 
human dignity of the accused to a high place—as we 
should—ought to be so casual as to treat the victims as 
a single homogenized lump of human clay. I would 
grant the dignity of individual status to the victims as 
much as to those accused, not more but surely no less.

If it be suggested that multiple crimes can be sep-
arately punished but must be collectively tried, one can 
point to the firm trend in the law to allow severance of 
defendants and offenses into separate trials so as to 
avoid possible prejudice of one criminal act or of the 
conduct of one defendant to “spill over” on another.

What the Court holds today must be related to its 
impact on crimes more serious than ordinary house-
breaking, followed by physical assault on six men and 
robbery of all of them. To understand its full impact 
we must view the holding in the context of four men 
who break and enter, rob, and then kill six victims. The 
concurrence tells us that unless all the crimes are joined 
in one trial the alleged killers cannot be tried for more 
than one of the killings even if the evidence is that they 
personally killed two, three, or more of the victims. Or 
alter the crime to four men breaking into a college dormi-
tory and assaulting six girls. What the Court is holding 
is, in effect, that the second and third and fourth criminal 
acts are “free,” unless the accused is tried for the multiple 
crimes in a single trial—something defendants frantically 
use every legal device to avoid, and often succeed in 
avoiding. This is the reality of what the Court holds 
today; it does not make good sense and it cannot make 
good law.
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Burg er , C. J., dissenting 397 U. S.

I therefore join with the four courts that have 
found no double jeopardy in this case.

To borrow some wise words from Mr . Justi ce  Black  
in his separate opinion in Jackson v. Denno, 378 U. S. 
368, 401, 407-408 (1964), the conviction struck down 
in this case “is in full accord with all the guarantees of 
the Federal Constitution and . . . should not be held 
invalid by this Court because of a belief that the Court 
can improve on the Constitution.”
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Appellees, large-family recipients of benefits under the Aid to 
Families With Dependent Children (AFDC) program, brought 
this suit to enjoin the application of Maryland’s maximum grant 
regulation as contravening the Social Security Act of 1935 and 
the Equal Protection Clause of the Fourteenth Amendment. 
Under the program, which is jointly financed by the Federal 
and State Governments, a State computes the “standard of need” 
of eligible family units. Under the Maryland regulation, though 
most families are provided aid in accordance with the standard 
of need, a ceiling of about $250 per month is imposed on an 
AFDC grant regardless of the size of the family and its actual 
need. The District Court held the regulation “invalid on its 
face for overreaching” and thus violative of the Equal Protection 
Clause. Held:

1. The Maryland regulation is not prohibited by the Social 
Security Act. Pp. 476-483.

(a) A State has great latitude in dispensing its available 
funds, King v. Smith, 392 U. S. 309, 318-319, and given Maryland’s 
finite resources available for public welfare demands, it is not 
prevented by the Act from sustaining as many families as it can 
and providing the largest families with somewhat less than their 
ascertained per capita standard of need. Pp. 478-480.

(b) The statutory standard in §402 (a) (10) of the Act 
that aid “shall be furnished with reasonable promptness to all 
eligible individuals,” is not violated by the regulation, which does 
not deprive children of the largest families of aid but reduces 
the family grant as a whole, and the Secretary of Health, Edu-
cation, and Welfare has approved the Maryland scheme. Pp. 
480-482.

(c) In its Social Security Amendments of 1967, Congress 
fully recognized that maximum grant regulations are permissible. 
Pp. 482-483.
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2. The regulation does not violate the Equal Protection Clause. 
Pp. 483-487.

(a) The concept of overbreadth, though relevant where 
First Amendment considerations are involved, is not pertinent 
to state regulation in the social and economic field. Pp. 484-485.

(b) The regulation is rationally supportable and free from 
invidious discrimination since it furthers the State’s legitimate 
interest in encouraging employment and in maintaining an equi-
table balance between welfare families and the families of the 
working poor. Pp. 486-487.

297 F. Supp. 450, reversed.

George W. Liebmann, Assistant Attorney General of 
Maryland, argued the cause for appellants. With him 
on the briefs were Francis B. Burch, Attorney General, 
Robert F. Sweeney, Deputy Attorney General, and 
J. Michael McWilliams, Assistant Attorney General.

Joseph A. Matera argued the cause and filed a brief 
for appellees.

Thomas C. Lynch, Attorney General, and Elizabeth 
Palmer, Deputy Attorney General, filed a brief for the 
State of California as amicus curiae urging reversal.

Briefs of amici curiae urging affirmance were filed by 
Thomas L. Fike for the Legal Aid Society of Alameda 
County, and by Carl Rachlin, Anthony B. Ching, Peter 
E. Sitkin, and Steven J. Antler for the Center on Social 
Welfare Policy and Law et al.

Mr . Justic e Stewart  delivered the opinion of the 
Court.

This case involves the validity of a method used by 
Maryland, in the administration of an aspect of its 
public welfare program, to reconcile the demands of its 
needy citizens with the finite resources available to meet 
those demands. Like every other State in the Union, 
Maryland participates in the Federal Aid to Families
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With Dependent Children (AFDC) program, 42 U. S. C. 
§ 601 et seq. (1964 ed. and Supp. IV), which originated 
with the Social Security Act of 1935.1 Under this 
jointly financed program, a State computes the so-called 
“standard of need” of each eligible family unit within 
its borders. See generally Rosado v. Wyman, ante, 
p. 397. Some States provide that every family shall 
receive grants sufficient to meet fully the determined 
standard of need. Other States provide that each family 
unit shall receive a percentage of the determined need. 
Still others provide grants to most families in full accord 
with the ascertained standard of need, but impose an 
upper limit on the total amount of money any one 
family unit may receive. Maryland, through adminis-
trative adoption of a “maximum grant regulation,” has 
followed this last course. This suit was brought by 
several AFDC recipients to enjoin the application of 
the Maryland maximum grant regulation on the ground 
that it is in conflict with the Social Security Act of 1935 
and with the Equal Protection Clause of the Fourteenth 
Amendment. A three-judge District Court convened 
pursuant to 28 U. S. C. § 2281, held that the Maryland 
regulation violates the Equal Protection Clause. 297 
F. Supp. 450. This direct appeal followed, 28 U. S. C. 
§ 1253, and we noted probable jurisdiction, 396 U. S. 811.

The operation of the Maryland welfare system is not 
complex. By statute* 2 the State participates in the 
AFDC program. It computes the standard of need for 
each eligible family based on the number of children in 
the family and the circumstances under which the family 
lives. In general, the standard of need increases with 
each additional person in the household, but the incre-

’49 Stat. 620, as amended, 42 U. S. C. §§301-1394 (1964 ed. 
and Supp. IV).

2 Maryland Ann. Code, Art. 88A, § 44A et seq. (1969 Repl. Vol.).
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ments become proportionately smaller.3 The regulation 
here in issue imposes upon the grant that any single 
family may receive an upper limit of $250 per month 
in certain counties and Baltimore City, and of $240 
per month elsewhere in the State.4 The appellees all

3 The schedule for determining subsistence needs is set forth in an 
Appendix to this opinion.

4 The regulation now provides:
“B. Amount—The amount of the grant is the resulting amount of 

need when resources are deducted from requirements as set forth 
in this Rule, subject to a maximum on each grant from each 
category:

“1. $250—for local departments under any ‘Plan A’ of Shelter 
Schedule

“2. $240—for local departments under any ‘Plan B’ of Shelter 
Schedule

“Except that:
“a. If the requirements of a child over 18 are included to enable 

him to complete high school or training for employment (III-C-3), 
the grant may exceed the maximum by the amount of such child’s 
needs.

“b. If the resource of support is paid as a refund (VI-B-6), the 
grant may exceed the maximum by an amount of such refund. This 
makes consistent the principle that the amount from public assistance 
funds does not exceed the maximum.

“c. The maximum may be exceeded by the amount of an emer-
gency grant for items not included in a regular monthly grant. (VIII)

“d. The maximum may be exceeded up to the amount of a grant 
to a person in one of the nursing homes specified in Schedule D, 
Section a.

“3. A grant is subject to any limitation established because of 
insufficient funds.”
Md. Manual of Dept, of Social Services, Rule 200, § X, B, p. 23, 
formerly Md. Manual of Dept, of Pub. Welfare, pt. II, Rule 200, 
§ VII, 1, p. 20.

In addition, AFDC recipients in Maryland may be eligible for 
certain assistance in kind, including food stamps, public housing, 
and medical aid. See, e. g., 42 U. S. C. § 1396 et seq. (1964 ed., 
Supp. IV); 7 U. S. C. §§ 1695-1697. The applicable provisions of 
state and federal law also permit recipients to keep part of their 
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have large families, so that their standards of need as 
computed by the State substantially exceed the maximum 
grants that they actually receive under the regulation. 
The appellees urged in the District Court that the max-
imum grant limitation operates to discriminate against 
them merely because of the size of their families, in vio-
lation of the Equal Protection Clause of the Fourteenth 
Amendment. They claimed further that the regulation 
is incompatible with the purpose of the Social Security 
Act of 1935, as well as in conflict with its explicit 
provisions.

In its original opinion the District Court held that 
the Maryland regulation does conflict with the federal 
statute, and also concluded that it violates the Four-
teenth Amendment’s equal protection guarantee. After 
reconsideration on motion, the court issued a new opinion 
resting its determination of the regulation’s invalidity 
entirely on the constitutional ground.5 Both the statu-
tory and constitutional issues have been fully briefed 
and argued here, and the judgment of the District Court 
must, of course, be affirmed if the Maryland regulation 
is in conflict with either the federal statute or the Con-
stitution.6 We consider the statutory question first, be-

earnings from outside jobs. 42 U. S. C. §§630-644 (1964 ed., 
Supp. IV) ; Md. Manual of Dept, of Social Services, Rule 200, 
§ VI, B (8) (c)(2). Both federal and state law require that recipi-
ents seek work and take it if it is available. 42 U. S. C. 
§ 602 (a) (19) (F) (1964 ed., Supp. IV): Md. Manual of Dept, of 
Social Services, Rule 200, § III (D) (1) (d).

5 Both opinions appear at 297 F. Supp. 450.
° The prevailing party may, of course, assert in a reviewing court 

any ground in support of his judgment, whether or not that ground 
was relied upon or even considered by the trial court. Compare 
Langnes v. Green, 282 U. S. 531, 538, with Story Parchment Co. 
v. Paterson Parchment Paper Co., 282 U. S. 555, 567-568. As the 
Court said in United States v. American Ry. Exp. Co., 265 U. S. 
425, 435-436: “[lit is likewise settled that the appellee may, without
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cause if the appellees’ position on this question is correct, 
there is no occasion to reach the constitutional issues. 
Ashwander v. TV A, 297 U. S. 288, 346-347 (Brandeis, J., 
concurring); Rosenberg v. Fleuti, 374 U. S. 449.

I
The appellees contend that the maximum grant system 

is contrary to §402 (a) (10) of the Social Security Act, 
as amended,7 which requires that a state plan shall

“provide . . . that all individuals wishing to make 
application for aid to families with dependent 
children shall have opportunity to do so, and 
that aid to families with dependent children shall 
be furnished with reasonable promptness to all 
eligible individuals.”

The argument is that the state regulation denies benefits 
to the younger children in a large family. Thus, the 
appellees say, the regulation is in patent violation of the 
Act, since those younger children are just as “dependent”

taking a cross-appeal, urge in support of a decree any matter appear-
ing in the record, although his argument may involve an attack 
upon the reasoning of the lower court or an insistence upon matter 
overlooked or ignored by it. By the claims now in question, the 
American does not attack, in any respect, the decree entered below. 
It merely asserts additional grounds why the decree should be 
affirmed.” When attention has been focused on other issues, or 
when the court from which a case comes has expressed no views 
on a controlling question, it may be appropriate to remand the 
case rather than deal with the merits of that question in this Court. 
See Aetna Cas. & Sur. Co. v. Flowers, 330 U. S. 464, 468; United 
States v. Ballard, 322 U. S. 78, 88. That is not the situation here, 
however. The issue having been fully argued both here and in the 
District Court, consideration of the statutory claim is appropriate. 
Bondholders Committee v. Commissioner, 315 U. S. 189, 192 n. 2; 
H. Hart & H. Wechsler, The Federal Courts and the Federal System 
1394 (1953). See also Jafjke n . Dunham, 352 U. S. 280.

7 64 Stat. 550, as amended, 76 Stat. 185, 81 Stat. 881, 42 U. S. 
C. § 602 (a) (10) (1964 ed, Supp. V).
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as their older siblings under the definition of “dependent 
child” fixed by federal law.* 8 See King v. Smith, 392 
U. S. 309. Moreover, it is argued that the regulation, in 
limiting the amount of money any single household may 
receive, contravenes a basic purpose of the federal law 
by encouraging the parents of large families to “farm 
out” their children to relatives whose grants are not yet 
subject to the maximum limitation.

It cannot be gainsaid that the effect of the Maryland 
maximum grant provision is to reduce the per capita 
benefits to the children in the largest families. Although 
the appellees argue that the younger and more recently 
arrived children in such families are totally deprived of 
aid, a more realistic view is that the lot of the entire 
family is diminished because of the presence of additional 
children without any increase in payments. Of. King v. 
Smith, supra, at 335 n. 4 (Douglas , J., concurring). It 
is no more accurate to say that the last child’s grant is 
wholly taken away than to say that the grant of the first 
child is totally rescinded. In fact, it is the family grant 

8 42 U. S. C. §606 (a) (1964 ed., Supp. IV) provides:
“The term 'dependent child’ means a needy child (1) who has been 
deprived of parental support or care by reason of the death, con-
tinued absence from the home, or physical or mental incapacity of a 
parent, and who is living with his father, mother, grandfather, 
grandmother, brother, sister, stepfather, stepmother, stepbrother, 
stepsister, uncle, aunt, first cousin, nephew, or niece, in a place of 
residence maintained by one or more of such relatives as his or 
their own home, and (2) who is (A) under the age of eighteen, or
(B) under the age of twenty-one and (as determined by the State 
in accordance with standards prescribed by the Secretary) a student 
regularly attending a school, college, or university, or regularly 
attending a course of vocational or technical training designed to fit 
him for gainful employment.”
The Act also covers children who have been placed in foster homes 
pursuant to judicial order or because they are state charges. 42 
U. S. C. § 608 (1964 ed., Supp. IV).
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that is affected. Whether this per capita diminution is 
compatible with the statute is the question here. For 
the reasons that follow, we have concluded that the 
Maryland regulation is permissible under the federal law.

In King v. Smith, supra, we stressed the States’ “un-
disputed power,” under these provisions of the Social 
Security Act, “to set the level of benefits and the stand-
ard of need.” Id., at 334. We described the AFDC 
enterprise as “a scheme of cooperative federalism,” id., at 
316, and noted carefully that “[t]here is no question 
that States have considerable latitude in allocating their 
AFDC resources, since each State is free to set its own 
standard of need and to determine the level of benefits 
by the amount of funds it devotes to the program.” Id., 
at 318-319.

Congress was itself cognizant of the limitations on 
state resources from the very outset of the federal welfare 
program. The first section of the Act, 42 U. S. C. § 601 
(1964 ed., Supp. IV), provides that the Act is

“For the purpose of encouraging the care of de-
pendent children in their own homes or in the homes 
of relatives by enabling each State to furnish 
financial assistance and rehabilitation and other 
services, as far as practicable under the conditions 
in such State, to needy dependent children and the 
parents or relatives with whom they are living to 
help maintain and strengthen family life and to help 
such parents or relatives to attain or retain capabil-
ity for the maximum self-support and personal in-
dependence consistent with the maintenance of 
continuing parental care and protection . . . .” 
(Emphasis added.)

Thus the starting point of the statutory analysis must 
be a recognition that the federal law gives each State 
great latitude in dispensing its available funds.
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The very title of the program, the repeated references 
to families added in 1962, Pub. L. 87-543, § 104 (a)(3), 
76 Stat. 185, and the words of the preamble quoted above, 
show that Congress wished to help children through the 
family structure. The operation of the statute itself has 
this effect. From its inception the Act has defined “de-
pendent child” in part by reference to the relatives with 
whom the child lives.9 When a “dependent child” is 
living with relatives, then “aid” also includes payments 
and medical care to those relatives, including the spouse 
of the child’s parent. 42 U. S. C. § 606 (b) (1964 ed., 
Supp. IV). Thus, as the District Court noted, the 
amount of aid “is . . . computed by treating the rela-
tive, parent or spouse of parent, as the case may be, of 
the ‘dependent child’ as a part of the family unit.” 297 
F. Supp., at 455. Congress has been so desirous of keep-
ing dependent children within a family that in the Social 
Security Amendments of 1967 it provided that aid could 
go to children whose need arose merely from their 
parents’ unemployment, under federally determined 
standards, although the parent was not incapacitated. 
42 U. S. C. § 607 (1964 ed, Supp. IV).

The States must respond to this federal statutory con-
cern for preserving children in a family environment. 
Given Maryland’s finite resources, its choice is either to 
support some families adequately and others less ade-
quately, or not to give sufficient support to any family. 
We see nothing in the federal statute that forbids a 
State to balance the stresses that uniform insufficiency 
of payments would impose on all families against the 
greater ability of large families—because of the inherent

9 42 U. S. C. § 606 (a) (1964 ed, Supp. IV), supra, n. 8, formerly 
§ 406, 49 Stat. 629, as amended, § 321, 70 Stat. 850. See also 
S. Rep. No. 628, 74th Cong, 1st Sess, 16-17 (1935).
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economies of scale—to accommodate their needs to 
diminished per capita payments. The strong policy 
of the statute in favor of preserving family units does 
not prevent a State from sustaining as many families 
as it can, and providing the largest families somewhat 
less than their ascertained per capita standard of need.10 11 
Nor does the maximum grant system necessitate the 
dissolution of family bonds. For even if a parent should 
be inclined to increase his per capita family income by 
sending a child away, the federal law requires that the 
child, to be eligible for AFDC payments, must live with 
one of several enumerated relatives.11 The kinship tie 
may be attenuated but it cannot be destroyed.

The appellees rely most heavily upon the statutory 
requirement that aid “shall be furnished with reasonable 
promptness to all eligible individuals.” 42 U. S. C. 
§602(a)(10) (1964 ed., Supp. IV). But since the statute 
leaves the level of benefits within the judgment of the 
State, this language cannot mean that the “aid” furnished 
must equal the total of each individual’s standard of need 
in every family group. Indeed the appellees do not deny 
that a scheme of proportional reductions for all families 
could be used that would result in no individual’s re-
ceiving aid equal to his standard of need. As we have

10 The Maryland Dept, of Social Services, Monthly Financial and 
Statistical Report, Table 7 (Nov. 1969), indicates that 32,504 fam-
ilies receive AFDC assistance. In the Maryland Dept, of Social 
Services, 1970 Fiscal Year Budget, the department estimated that 
2,537 families would be affected by the removal of the maximum 
grant limitation. It thus appears that only one-thirteenth of the 
AFDC families in Maryland receive less than their determined need 
because of the operation of the maximum grant regulation. Of 
course, if the same funds were allocated subject to a percentage 
limitation, no AFDC family would receive funds sufficient to meet 
its determined need.

1142 U. S. C. § 606 (a) (1964 ed., Supp. IV), n. 8, supra.
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noted, the practical effect of the Maryland regulation is 
that all children, even in very large families, do receive 
some aid. We find nothing in 42 U. S. C. § 602 (a) (10) 
(1964 ed., Supp. IV) that requires more than this.12 So 
long as some aid is provided to all eligible families and 
all eligible children, the statute itself is not violated.

This is the view that has been taken by the Secretary 
of Health, Education, and Welfare (HEW), who is 
charged with the administration of the Social Security 
Act and the approval of state welfare plans. The parties 
have stipulated that the Secretary has, on numerous 
occasions, approved the Maryland welfare scheme, in-
cluding its provision of maximum payments to any one 
family, a provision that has been in force in various 
forms since 1947. Moreover, a majority of the States 
pay less than their determined standard of need, and 20 
of these States impose maximums on family grants of 
the kind here in issue.13 The Secretary has not disap-
proved any state plan because of its maximum grant

12 The State argues that in the total context of the federal statute, 
reference to “eligible individuals” means eligible applicants for AFDC 
grants, rather than all the family members whom the applicants 
may represent, and that the statutory provision was designed only 
to prevent the use of waiting lists. There is considerable support 
in the legislative history for this view. See H. R. Rep. No. 1300, 
81st Cong., 1st Sess., 48, 148 (1949); 95 Cong. Rec. 13934 (1949) 
(remarks of Rep. Forand). And it is certainly true that the 
statute contemplates that actual payments will be made to respon-
sible adults. See, e. g., 42 U. S. C. § 605. For the reasons given 
above, however, we do not find it necessary to consider this 
argument.

13 See HEW Report on Money Payments to Recipients of Special 
Types of Public Assistance, Oct. 1967, Table 4 (NCSS Report 
D-4). See also Hearings on H. R. 5710 before the House Com-
mittee on Ways and Means, 90th Cong., 1st Sess., pt. 1, p. 118 
(1967).
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provision. On the contrary, the Secretary has explicitly 
recognized state maximum grant systems.14

Finally, Congress itself has acknowledged a full aware-
ness of state maximum grant limitations. In the Amend-
ments of 1967 Congress added to § 402 (a) a subsection, 
23:

“[The State shall] provide that by July 1, 1969, the 
amounts used by the State to determine the needs 
of individuals will have been adjusted to reflect fully 
changes in living costs since such amounts were 
established, and any maximums that the State im-
poses on the amount of aid paid to families will 
have been proportionately adjusted.” 81 Stat. 898, 
42 U. S. C. § 602 (a) (23) (1964 ed., Supp. IV). 
(Emphasis added.)

This specific congressional recognition of the state maxi-
mum grant provisions is not, of course, an approval of 
any specific maximum. The structure of specific maxi-
mums Congress left to the States, and the validity of any 
such structure must meet constitutional tests. How-
ever, the above amendment does make clear that Con-

14 HEW, State Maximums and Other Methods of Limiting Money 
Payments to Recipients of Special Types of Public Assistance, 
Oct. 1962, p. 3:

“When States are unable to meet need as determined under their 
standards they reduce payments on a percentage or flat reduction 
basis .... These types of limitations may be used in the absence 
of, or in conjunction with, legal or administrative maximums. A 
maximum limits the amount of assistance that may be paid to 
persons whose determined need exceeds that maximum, whereas 
percentage or flat reductions usually have the effect of lowering 
payments to most or all recipients to a level below that of deter-
mined need.”
See also HEW Interim Policy Statement of May 31, 1968, 33 Fed. 
Reg. 10230 (1968); 45 CFR § 233.20 (a) (2) (ii), 34 Fed. Reg. 1394 
(1969).
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gress fully recognized that the Act permits maximum 
grant regulations.15

For all of these reasons, we conclude that the Maryland 
regulation is not prohibited by the Social Security Act.

II
Although a State may adopt a maximum grant system 

in allocating its funds available for AFDC payments 
without violating the Act, it may not, of course, impose 
a regime of invidious discrimination in violation of the 
Equal Protection Clause of the Fourteenth Amendment. 
Maryland says that its maximum grant regulation is 
wholly free of any invidiously discriminatory purpose 
or effect, and that the regulation is rationally support-
able on at least four entirely valid grounds. The regu-
lation can be clearly justified, Maryland argues, in terms 
of legitimate state interests in encouraging gainful em-
ployment, in maintaining an equitable balance in eco-
nomic status as between welfare families and those sup-

15 The provisions of 42 U. S. C. § 1396b (f) (1964 ed., Supp. 
IV), also added by the Amendments of 1967, 81 Stat. 898, are 
consistent with this view. That section provides that no medical 
assistance shall be given to any family that has a certain level of 
income. The section, however, makes an exception, 42 U. S. C. 
§ 1396b (f)(1) (B)(ii) (1964 ed., Supp. IV):
“If the Secretary finds that the operation of a uniform maximum 
limits payments to families of more than one size, he may adjust 
the amount otherwise determined under clause (i) to take account 
of families of different sizes.”

These provisions have particular significance in light of the Admin-
istration’s initial effort to secure a law forcing each State to pay 
its full standard of need. See Rosado v. Wyman, supra.

This recognition of the existence of state maximums is not new 
with the Amendments of 1967. In reporting on amendments to 
the Social Security Act in 1962, 76 Stat. 185, the Senate committee 
referred to “States in which there is a maximum limiting the 
amount of assistance an individual may receive.” S. Rep. No. 1589, 
87th Cong., 2d Sess., 14 (1962).



484 OCTOBER TERM, 1969

Opinion of the Court 397 U. S.

ported by a wage-earner, in providing incentives for 
family planning, and in allocating available public funds 
in such a way as fully to meet the needs of the largest 
possible number of families. The District Court, while 
apparently recognizing the validity of at least some of 
these state concerns, nonetheless held that the regula-
tion “is invalid on its face for overreaching,” 297 F. Supp., 
at 468—that it violates the Equal Protection Clause 
“[b] ecause it cuts too broad a swath on an indiscriminate 
basis as applied to the entire group of AFDC eligibles 
to which it purports to apply . . . .” 297 F. Supp., at 
469.

If this were a case involving government action claimed 
to violate the First Amendment guarantee of free speech, 
a finding of “overreaching” would be significant and 
might be crucial. For when otherwise valid govern-
mental regulation sweeps so broadly as to impinge upon 
activity protected by the First Amendment, its very 
overbreadth may make it unconstitutional. See, e. g., 
Shelton v. Tucker, 364 U. S. 479. But the concept of 
“overreaching” has no place in this case. For here we 
deal with state regulation in the social and economic field, 
not affecting freedoms guaranteed by the Bill of Rights, 
and claimed to violate the Fourteenth Amendment only 
because the regulation results in some disparity in grants 
of welfare payments to the largest AFDC families.16 For 
this Court to approve the invalidation of .state economic 
or social regulation as “overreaching” would be far too 
reminiscent of an era when the Court thought the Four-
teenth Amendment gave it power to strike down state 
laws “because they may be unwise, improvident, or out 
of harmony with a particular school of thought.” Wil-
liamson v. Lee Optical Co., 348 U. S. 483, 488. That

16 Cf. Shapiro v. Thompson, 394 U. S. 618, where, by contrast, the 
Court found state interference with the constitutionally protected 
freedom of interstate travel.
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era long ago passed into history. Ferguson n . Skrupa, 
372 U. S. 726.

In the area of economics and social welfare, a State 
does not violate the Equal Protection Clause merely 
because the classifications made by its laws are imperfect. 
If the classification has some “reasonable basis,” it does 
not offend the Constitution simply because the classifica-
tion “is not made with mathematical nicety or because 
in practice it results in some inequality.” Lindsley n . 
Natural Carbonic Gas Co., 220 U. S. 61, 78. “The prob-
lems of government are practical ones and may justify, 
if they do not require, rough accommodations—illogical, 
it may be, and unscientific.” Metropolis Theatre Co. v. 
City of Chicago, 228 U. S. 61, 69-70. “A statutory dis-
crimination will not be set aside if any state of facts 
reasonably may be conceived to justify it.” McGowan 
v. Maryland, 366 U. S. 420, 426.

To be sure, the cases cited, and many others enunci-
ating this fundamental standard under the Equal Pro-
tection Clause, have in the main involved state regulation 
of business or industry. The administration of public 
welfare assistance, by contrast, involves the most basic 
economic needs of impoverished human beings. We rec-
ognize the dramatically real factual difference between 
the cited cases and this one, but we can find no basis for 
applying a different constitutional standard.17 See Snell 
v. Wyman, 281 F. Supp. 853, aff’d, 393 U. S. 323. It is 
a standard that has consistently been applied to state 
legislation restricting the availability of employment 
opportunities. Goesaert v. Cleary, 335 U. S. 464; Kotch 
v. Board of River Port Pilot Comm’rs, 330 U. S. 552. 
See also Flemming v. Nestor, 363 U. S. 603. And it is a

17 It is important to note that there is no contention that the 
Maryland regulation is infected with a racially discriminatory 
purpose or effect such as to make it inherently suspect. Cf. 
McLaughlin v. Florida, 379 U. S. 184.
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standard that is true to the principle that the Fourteenth 
Amendment gives the federal courts no power to impose 
upon the States their views of what constitutes wise 
economic or social policy.18

Under this long-established meaning of the Equal Pro-
tection Clause, it is clear that the Maryland maximum 
grant regulation is constitutionally valid. We need not 
explore all the reasons that the State advances in justifi-
cation of the regulation. It is enough that a solid foun-
dation for the regulation can be found in the State’s 
legitimate interest in encouraging employment and in 
avoiding discrimination between welfare families and the 
families of the working poor. By combining a limit on 
the recipient’s grant with permission to retain money 
earned, without reduction in the amount of the grant, 
Maryland provides an incentive to seek gainful employ-
ment. And by keying the maximum family AFDC 
grants to the minimum wage a steadily employed head 
of a household receives, the State maintains some sem-
blance of an equitable balance between families on wel-
fare and those supported by an employed breadwinner.19

It is true that in some AFDC families there may be 
no person who is employable.20 It is also true that with 
respect to AFDC families whose determined standard 
of need is below the regulatory maximum, and who there-
fore receive grants equal to the determined standard, 
the employment incentive is absent. But the Equal 
Protection Clause does not require that a State must

18 See Developments in the Law—Equal Protection, 82 Harv. L. 
Rev. 1065, 1082-1087.

19 The present federal minimum wage is $52-$64 per 40-hour 
week, 29 U. S. C. §206 (1964 ed, Supp. IV). The Maryland 
minimum wage is $46-$52 per week, Md. Ann. Code, Art. 100, § 83 
(Supp. 1969).

20 It appears that no family members of any of the named plaintiffs 
in the present case are employable.
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choose between attacking every aspect of a problem or 
not attacking the problem at all. Lindsley v. Natural 
Carbonic Gas Co., 220 U. S. 61. It is enough that the 
State’s action be rationally based and free from invidious 
discrimination. The regulation before us meets that test.

We do not decide today that the Maryland regulation 
is wise, that it best fulfills the relevant social and eco-
nomic objectives that Maryland might ideally espouse, 
or that a more just and humane system could not be 
devised. Conflicting claims of morality and intelligence 
are raised by opponents and proponents of almost every 
measure, certainly including the one before us. But the 
intractable economic, social, and even philosophical prob-
lems presented by public welfare assistance programs 
are not the business of this Court. The Constitution 
may impose certain procedural safeguards upon systems 
of welfare administration, Goldberg v. Kelly, ante, p. 254. 
But the Constitution does not empower this Court 
to second-guess state officials charged with the difficult 
responsibility of allocating limited public welfare funds 
among the myriad of potential recipients. Cf. Steward 
Mach. Co. v. Davis, 301 U. S. 548, 584-585; Helvering 
v. Davis, 301 U. S. 619, 644.

The judgment is reversed.

[For Appendix, see post, p. 488.]
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APPENDIX TO OPINION OF THE COURT

The following was the schedule for determining subsistence needs, 
exclusive of rent, at the time this action was brought. Md. Manual 
of Dept, of Pub. Welfare, pt. II, Rule 200, Sched. A, p. 27:

STANDARD FOR DETERMINING COST OF SUBSISTENCE NEEDS

I II III IV V

Number of persons in 
assistance unit (include 

unborn child as an 
additional person)

Monthly costs when

No heat or 
utilities 
included 

with 
shelter

Light and/ 
or cooking 

fuel in-
cluded 
with 

shelter

Heat with 
or without 

light 
included 

with 
shelter

Heat, cook-
ing fuel 

and water 
heating 

included 
with shelter

Heat 
and all 
utilities 
included 

with 
shelter

1 person living:
Alone....... ......... . ........... $51.00

42.00
$49.00
41. 00

$43.00
38.00

$40.00
36.00

$38.00
35.00With 1 person.......... .

With 2 persons.... ........... 38.00 37.00 35.00 34.00 33.00
With 3 or more persons.. 36.00 35.00 34.00 33.00 32.00

2 persons living:
Alone............................. 84.00 82. 00 76.00 72.00 70.00
With 1 other person___ 76.00 74. 00 70.00 68.00 66.00
With 2 or more other 

persons.......... ........... 72.00 70.00 68.00 66.00 64.00
3 persons living:

Alone.................... . ........ 113.00 110.00 105.00 101.00 99.00
With 1 or more other 

persons..................... 108.00 106.00 101.00 99.00 97.00
4 persons___________ ___ 143.00 140.00 135.00 131. 00 128.00
5 persons........................... . 164.00 162. 00 156.00 152.00 150. 00
6 persons............................... 184.00 181. 00 176. 00 172.00 169. 00
7 persons............................. 209. 00 205.00 201.00 197.00 193.00
8 persons..................... ......... 235.00 231.00 227.00 222.00 219.00
9 persons............................... 259.00 256.00 251.00 247. 00 244. 00
10 persons.................. . ......... 284.00 281. 00 276.00 271.00 268.00
Each additional person over 

10 persons............... ....... 24.50 24.50 24.50 24.50 24.50

Modification of standard for cost of eating in restaurant: Add $15 per individual.

Other schedules set the estimated cost of shelter in the various 
counties in Maryland. See id., Sched. B—Plan A, p. 29; Sched. B— 
Plan B, p. 30. The present schedules, which are substantially the 
same, appear in the Md. Manual of Dept, of Social Services, 
Rule 200, pp. 33, 35.
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Mr . Justice  Black , with whom The  Chief  Just ice  
joins, concurring.

Assuming, as the Court apparently does, that individ-
ual welfare recipients can bring an action against state 
welfare authorities challenging an aspect of the State’s 
welfare plan as inconsistent with the provisions of the 
Social Security Act, 42 U. S. C. §§ 601-610 (1964 ed. and 
Supp. IV), even though the Secretary of Health, Edu-
cation, and Welfare has determined as he has here that 
the federal and state provisions are consistent, cf. Rosado 
n . Wyman, ante, p. 430 (Black , J., dissenting), I join 
in the opinion of the Court in this case.

Mr . Justice  Harlan , concurring.
I join the Court’s opinion, with one reservation which 

I deem called for by certain implications that might be 
drawn from the opinion.

As I stated in dissent in Shapiro n . Thompson, 394 
U. S. 618, 658-663 (1969), I find no solid basis for the 
doctrine there expounded that certain statutory classi-
fications will be held to deny equal protection unless 
justified by a “compelling” governmental interest, 
while others will pass muster if they meet traditional 
equal protection standards. See also my dissenting 
opinion in Katzenbach v. Morgan, 384 U. S. 641, 
660-661 (1966). Except with respect to racial clas-
sifications, to which unique historical considerations 
apply, see Shapiro, at 659, I believe the constitutional 
provisions assuring equal protection of the laws impose 
a standard of rationality of classification, long applied 
in the decisions of this Court, that does not depend upon 
the nature of the classification or interest involved.
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It is on this basis, and not because this case involves 
only interests in “the area of economics and social wel-
fare,” ante, at 485, that I join the Court’s constitutional 
holding.

Mr . Just ice  Douglas , dissenting.
Appellees, recipients of benefits under the Aid to 

Families With Dependent Children (AFDC) program, 
brought this suit under 42 U. S. C. § 1983 to have de-
clared invalid and permanently enjoined the enforcement 
of the Maryland maximum grant regulation, which places 
a ceiling on the amount of benefits payable to a family 
under AFDC. They alleged that the regulation was in-
consistent with the Social Security Act and that it denied 
equal protection of the laws in violation of the Four-
teenth Amendment. I do not find it necessary to reach 
the constitutional argument in this case, for in my view 
the Maryland regulation is inconsistent with the terms 
and purposes of the Social Security Act.

The Maryland regulation under attack, Rule 200, § X, 
B, of the Maryland Department of Social Services, places 
an absolute limit of $250 per month on the amount of 
a grant under AFDC, regardless of the size of the family 
and its actual need.1 The effect of this regulation is to 
deny benefits to additional children born into a family 
of six, thus making it impossible for families of seven 
persons or more to receive an amount commensurate with 
their actual need in accordance with standards formu-
lated by the Maryland Department of Social Services, 
whereas families of six or less can receive the full amount 
of their need as so determined. Appellee Williams, ac-
cording to the computed need for herself and her eight

1 In certain counties the applicable maximum grant is $240 per 
month. All of the appellees in this case are residents of Baltimore 
City, where the $250-per-month maximum grant applies.
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children, should receive $296.15 per month. Appellees 
Gary should receive $331.50 for themselves and their 
eight children. Instead, these appellees received the $250 
maximum grant.

In King v. Smith, 392 U. S. 309, 318-319, this Court 
stated: “There is no question that States have consider-
able latitude in allocating their AFDC resources, since 
each State is free to set its own standard of need and to 
determine the level of benefits by the amount of funds it 
devotes to the program.” That dictum, made in the con-
text of a case that dealt with Alabama’s “substitute 
father” regulation, does little to clarify the limits of state 
authority. The holding in King was that the Alabama 
regulation, which denied AFDC benefits to the children 
of a mother who “cohabited” in or outside her home with 
an able-bodied man, was invalid because it defined 
“parent” in a manner inconsistent with § 406 (a) of the 
Social Security Act, 42 U. S. C. § 606 (a) (1964 ed., Supp. 
IV). The Court rejected the State’s contention that its 
regulation was “a legitimate way of allocating its limited 
resources available for AFDC assistance.” 392 U. S., at 
318. Thus, whatever else may be said of the “latitude” 
extended to States in determining the benefits payable 
under AFDC, the holding in King makes clear that it 
does not include restrictions on the payment of benefits 
that are incompatible with the Social Security Act.

The methods by which a State can limit AFDC pay-
ments below the level of need are numerous. The 
method used in King was to deny totally benefits to a 
specifically defined class of otherwise eligible recipients. 
Another method, which was disapproved by Congress in 
§402 (a) (10) of the Social Security Act, 42 U. S. C. 
§ 602 (a) (10) (1964 ed., Supp. IV), was to refuse to take 
additional applications pending a decrease in the number 
of recipients on the assistance rolls or an increase in 
available funds. The two methods most commonly em-
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ployed by the States at present, however, are percentage 
reductions and grant maximums. See Department of 
Health, Education, and Welfare (HEW), State Max-
imums and Other Methods of Limiting Money Payments 
to Recipients of the Special Types of Public Assistance, 
Oct. 1968, Tables 2, 3 (NCSS Report D-3). Grant max-
imums, in which payments are made according to need 
but subject to a stated dollar maximum, are of two types: 
individual maximums and family maximums. Only the 
latter type is at issue in the present case. Percentage 
reductions involve payments of a fixed percentage of 
actual need as determined by the State’s need standard.

The authority given the States to set the level of 
benefits payable under their AFDC plans stems from 
§ 401 of the Social Security Act, 42 U. S. C. § 601 (1964 
ed., Supp. IV), which states the purpose of the federal 
AFDC appropriations as “enabling each State to furnish 
financial assistance and rehabilitation and other services, 
as far as practicable under the conditions in such 
State . . . .” (Emphasis added.) It is significant in this 
respect that the Court in King referred only to a State’s 
determination of the level of benefits “by the amount of 
funds it devotes to the [AFDC] program.” 392 U. S., 
at 318-319 (emphasis added). The language of §401 
and the language of the Court in King both reflect a con-
cern that the Federal Government not require a state 
legislature to appropriate more money for welfare pur-
poses than it is willing and able to appropriate. The 
use of the matching formula in § 403 of the Act, 42 
U. S. C. § 603 (1964 ed., Supp. IV), supports this def-
erence to the fiscal decisions of state legislatures. The 
question of a State’s authority to pay less than its 
standard of need, however, has never been expressly 
decided.

Assuming, arguendo, that a State need not appropriate 
sufficient funds to pay all eligible AFDC recipients the
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full amount of their need, it does not follow that it can 
distribute such funds as it deems appropriate in a manner 
inconsistent with the Social Security Act. The question 
involved here is not one of ends; it is one of means. 
Thus the United States Government, in its Memorandum 
as Amicus Curiae in Rosado v. Wyman, decided this day, 
ante, p. 397, stated, at 6-7:

“Maximums, whether so many dollars per indi-
vidual or a total number of dollars per family, have 
an arbitrary aspect lacking from ratable reductions, 
since their application means that one family or 
individual will receive a smaller proportion of the 
amounts he is determined to need under the state’s 
test than another family or individual. Where per-
centage reductions are used, the payment of every 
family is reduced proportionately .... [T]his 
aspect explains why Congress might wish to dis-
tinguish between maximums and ratable reductions 
as a means of reducing a state’s financial obligation 
and, at least inferentially, to disfavor the former.” 

The District Court, in its initial ruling that the 
Maryland regulation was inconsistent with the Social 
Security Act, relied primarily on §402 (a) (10) of the 
Act, which provides that “all individuals wishing to 
make application for aid to families with dependent 
children shall have opportunity to do so, and that aid 
to [families with] dependent children shall be furnished 
with reasonable promptness to all eligible individuals.” 
42 U. S. C. § 602 (a) (10) (1964 ed., Supp. IV). (Em-
phasis added.) This provision was added by the Social 
Security Act Amendments of 1950, 64 Stat. 549. The 
House Committee on Ways and Means, where the pro-
vision originated, explained its purpose as follows:

“Shortage of funds in aid to dependent children 
has sometimes, as in old-age assistance, resulted in
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a decision not to take more applications or to keep 
eligible families on waiting lists until enough re-
cipients could be removed from the assistance rolls 
to make a place for them. . . . [T]his difference 
in treatment accorded to eligible people results in 
undue hardship on needy persons and is inappro-
priate in a program financed from Federal funds.” 
H. R. Rep. No. 1300, 81st Cong., 1st Sess., 48 (1949).

In the court below, the appellants relied upon this 
legislative history to argue that the “eligible individ-
uals” to whom aid must be furnished are the applicants 
for aid referred to in the beginning of the provision, and 
not the individual members of a family unit. I find 
nothing in the Act or in the legislative history of § 402 
(a) (10) which supports that argument.

The purpose of the AFDC program, as stated in the 
Act, is to encourage “the care of dependent children in 
their own homes or in the homes of relatives by enabling 
each State to furnish financial assistance and rehabilita-
tion and other services, as far as practicable under the 
conditions in such State, to needy dependent children 
and the parents or relatives with whom they are living 
to help maintain and strengthen family life . . . .” 
Social Security Act §401, 42 U. S. C. § 601 (1964 ed., 
Supp. IV) (emphasis added). The terms “dependent 
child” and “relative with whom any dependent child is 
living” are defined in § 406 of the Act, 42 U. S. C. § 606 
(1964 ed.. Supp. IV).

The aid provided through the AFDC program has 
always been intended for the individual dependent chil-
dren, not for those who apply for the aid on their behalf. 
The Senate Committee on Finance, in its report on the 
Social Security Bill of 1935, stated this purpose in the 
following terms:

“The heart of any program for social security 
must be the child. All parts of the Social Security
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Act are in a very real sense measures for the security 
of children. . . .

“In addition, however, there is great need for 
special safeguards for many underprivileged chil-
dren. Children are in many respects the worst 
victims of the depression. . . .

“Many of the children included in relief families 
present no other problem than that of providing 
work for the breadwinner of the family. These 
children will be benefited through the work relief 
program and still more through the revival of pri-
vate industry. But there are large numbers of 
children in relief families which will not be bene-
fited through work programs or the revival of 
industry.

“These are the children in families which have 
been deprived of a father’s support and in which 
there is no other adult than one who is needed for 
the care of the children. . . .

“With no income coming in, and with young chil-
dren for whom provision must be made for a num-
ber of years, families without a father’s support 
require public assistance, unless they have been left 
with adequate means or are aided by friends and 
relatives. . . . Through cash grants adjusted to the 
needs of the family it is possible to keep the young 
children with their mother in their own home, thus 
preventing the necessity of placing the children in 
institutions. This is recognized by everyone to be 
the least expensive and altogether the most desir-
able method for meeting the needs of these families 
that has yet been devised.” S. Rep. No. 628, 74th 
Cong., 1st Sess., 16-17 (1935) (emphasis added).

Prior to 1950, no specific provision was made for the 
need of the parent or other relative with whom the 
dependent child was living. Although this underscores
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the fact that the payments were intended to benefit the 
children and not the applicants who received those pay-
ments, the exclusion from the federal scheme of 
provision for the need of the caring relative operated 
effectively to dilute the ability of the AFDC payments 
to meet the need of the child. To correct this latter 
deficiency, the 1950 Amendments allowed provision for 
the needs of this caring relative. The Report of the 
House Committee on Ways and Means stated:

“Particularly in families with small children, it 
is necessary for the mother or another adult to be 
in the home full time to provide proper care and 
supervision. Since the person caring for the child 
must have food, clothing, and other essentials, 
amounts allotted to the children must be used in 
part for this purpose if no other provision is made 
to meet her needs. . . .

“To correct the present anomalous situation 
wherein no provision is made for the adult relative 
and to enable States to make payments that are 
more nearly adequate, the bill would include the 
relative with whom the dependent child is living 
as a recipient for Federal matching purposes. . . .” 
H. R. Rep. No. 1300, 81st Cong., 1st Sess., 46 (1949). 

This amendment emphasizes the congressional concern 
with fully meeting the needs of the dependent children 
in a given family; and it would seem to negative the 
necessity of those children sharing their individual allo-
cations with other essential members of the family unit. 

There is other evidence that Congress intended each 
eligible recipient to receive his fair share of benefits 
under the AFDC program. The Public Welfare Amend-
ments of 1962 provided that a state AFDC plan must 
“provide for the development and application of a pro-
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gram for [services to maintain and strengthen family 
life] for each child who receives aid to families with 
dependent children . . . .” 42 U. S. C. § 602 (a) (13). 
The Social Security Amendments of 1967, which extended 
this program of “family services” to relatives receiving 
AFDC payments and “essential persons” living in the 
same home as the child and relative, retained the em-
phasis on providing these services to “each appropriate 
individual.” Social Security Act, §§ 402 (a)(14), (15), 
42 U. S. C. §§ 602 (a) (14), (15) (1964 ed, Supp. IV). 
The Senate Finance Committee Report on the 1967 
Amendments stated:

“Under the Social Security Act Amendments of 
1962, an amendment was added to title IV requiring 
the State welfare agency to make a program for 
each child, identifying the services needed, and then 
to provide the necessary services. This has proven 
a useful amendment, for it has required the States 
to give attention to the children and to provide 
services necessary to carry out the plans for the 
individual child. . . . [T]he committee believes 
that it is essential to broaden the requirement for 
the program of services for each child to include 
the entire family. The committee bill would re-
quire, therefore, that the States establish a social 
services program for each AFDC family. Thus 
there will be a broadened emphasis to include a 
recognition of the needs of all members of the family, 
including 'essential persons.’ ” S. Rep. No. 744, 
90th Cong., 1st Sess., 155 (1967).

These “family services” provisions are helpful in in-
terpreting the words “all eligible individuals” in § 402 
(a) (10) of the Act for they reveal Congress’ overriding 
concern with meeting the needs of each eligible recipient 
of aid under the AFDC program. The resources com-
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manded to meet those needs, as well as the definition 
of those individuals eligible to receive this aid, have ex-
panded over the years. At first, only financial assist-
ance was available. Now “family services” programs 
have been added.2 In each case, however, the concern 
has been with meeting the needs of each eligible recipient.

2 The benefits distributed under the AFDC program include 
“financial assistance and rehabilitation and other services.” Social 
Security Act § 401. The term “aid to families with dependent 
children” is itself defined in § 406 (b) of the Act, as “money pay-
ments with respect to, or . . . medical care in behalf of or any type 
of remedial care recognized under State law” in behalf of depend-
ent children, the relatives with whom they five, and other “essential 
persons” residing with the relative and child.

The services provided by the Act for AFDC recipients include 
“family services” and “child-welfare services.” “Family services” 
are defined by § 406 (d) of the Act, as “services to a family or any 
member thereof for the purpose of preserving, rehabilitating, 
reuniting, or strengthening the family, and such other services as 
will assist members of a family to attain or retain capability for 
the maximum self-support and personal independence.” “Child-
welfare programs” are defined by § 425 of the Act, 42 U. S. C. 
§625 (1964 ed., Supp. IV), as “public social services which supple-
ment., or substitute for, parental care and supervision for the pur-
pose of (1) preventing or remedying, or assisting in the solution of 
problems which may result in, the neglect, abuse, exploitation, or de-
linquency of children, (2) protecting and caring for homeless, 
dependent, or neglected children, (3) protecting and promoting the 
welfare of children of working mothers, and (4) otherwise protect-
ing and promoting the welfare of children, including the strength-
ening of their own homes where possible or, where needed, the pro-
vision of adequate care of children away from their homes in foster 
family homes or day-care or other child-care facilities.” In addi-
tion, §402 (a) (15) of the Act requires the State AFDC plan 
to provide for the development of a program for each appro-
priate relative and dependent child receiving aid under the plan, 
and other “essential persons” living with a relative and child 
receiving such aid, “with the objective of—(i) assuring, to the 
maximum extent possible, that such relative, child, and individual 
will enter the labor force and accept employment so that they 
will become self-sufficient, and (ii) preventing or reducing the
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A further indication that the phrase “all eligible in-
dividuals” as used in § 402 (a) (10) refers to the in-
dividual beneficiaries of aid, and not those who apply 
for and receive the payments, lies in the provisions of 
the Act that concern the computation of federal pay-
ments to the States. Social Security Act § 403. These 
payments are presently computed in relation to the 
State’s contribution to individual recipients, with federal 
payment of five-sixths of the first $18 a month per 
recipient of state expenditure, and further payment up 
to a maximum of $32 a month per recipient. There is 
no limitation on federal payments based on family size 
in the present provisions, nor has there ever been such 
a limitation in previous versions of the Act.

Section 403 (d)(1) of the Act imposes a limitation 
on federal payments to States as respects children whose 
eligibility is based upon the absence from the home 
of a parent. Under this section, the number of AFDC 
children under the age of 18 for whom federal sharing 
is available cannot exceed the ratio of AFDC children 
eligible because of an “absent parent” to the total child

incidence of births out of wedlock and otherwise strengthening 
family life . . .

Section 432 of the Act, 42 U. S. C. § 632 (1964 ed., Supp. IV), 
provides for the establishment of work-incentive programs for 
AFDC recipients which include the placement of recipients over the 
age of 16 in employment, “institutional and work experience training 
for those individuals for whom such training is likely to lead to 
regular employment,” and “special work projects for individuals 
for whom a job in the regular economy cannot be found.” See 
also Social Security Act § 402 (a) (19).

The State must also provide foster care in accordance with § 408 
of the Act. See Social Security Act §402 (a) (20). And whenever 
the State feels that AFDC payments may not be used in the best 
interests of the child, it may provide for counseling or guidance with 
respect to the use of such payments and the management of other 
funds. Social Security Act § 405, 42 U. S. C. § 605.
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population of a State as of January 1, 1968. Appel-
lants have argued that this limitation somehow indi-
cates congressional approval of the maximum grant 
concept. The District Court below properly rejected 
that contention. The Report of the House Com-
mittee on Ways and Means indicates that the purpose of 
the limitation is to keep federal financial participation 
“within reasonable bounds” and to “give the States an 
incentive to make effective use of the constructive 
programs which the bill would establish.” H. R. Rep. 
No. 544, 90th Cong., 1st Sess., 110. Keeping federal par-
ticipation “within reasonable bounds” was tied to the 
fact that the “absent parent” category of AFDC recipi-
ents was the one that was growing most rapidly. 
Ibid. This provision, however, relates only to federal 
contributions to a State’s AFDC program, and does not 
authorize the State’s termination of aid to any of the 
children who would otherwise be eligible for aid because 
of an absent parent. Representative Mills explained 
the purpose of this limitation to the House in the fol-
lowing terms:

“Finally, Mr. Chairman, the bill would add a pro-
vision to present law which would limit Federal 
financing for the largest AFDC category—where the 
parent is absent from the home—to the proportion 
of each State’s total child population that is now 
receiving AFDC in this category. This provision, 
we believe, would give the States an additional in-
centive to make effective use of the constructive 
programs which the bill would establish. Moreover, 
this limitation on Federal matching will not prevent 
any deserving family from receiving aid payments. 
The States would not be free to keep any family 
off the rolls to keep within this limitation because 
there is a requirement in the law that requires equal
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treatment of recipients and uniform administration 
of a program within a State. . . .” 113 Cong. Rec. 
23055.

In sum, the provisions of the Act that compute 
the amount of federal contribution to state AFDC pro-
grams are related to state payments to individual re-
cipients and have consistently excluded any limitation 
based upon family size. The limitation contained in 
§403 (d)(1) of the Act affects only the amount of 
federal matching funds in one category of aid, and in 
no way indicates congressional approval of maximum 
grants.

The purpose of the AFDC provisions of the Social 
Security Act is not only to provide for the needs of 
dependent children but also “to keep the young children 
with their mother in their own home, thus preventing 
the necessity of placing the children in institutions.” 
S. Rep. No. 628, 74th Cong., 1st Sess., 17 (1935). 
Also see Social Security Act § 401. As the District 
Court noted, however, “the maximum grant regulation 
provides a powerful economic incentive to break up 
large families by placing ‘dependent children’ in excess 
of those whose subsistence needs, when added to the 
subsistence needs of other members of the family, exceed 
the maximum grant, in the homes of persons included 
in the class of eligible relatives.” 297 F. Supp., at 456. 
By this device, payments for the “excess” children can 
be obtained.

“If Mrs. Williams were to place two of her chil-
dren of twelve years or over with relatives, each 
child so placed would be eligible for assistance in 
the amount of $79.00 per month, and she and her 
six remaining children would still be eligible to re-
ceive the maximum grant of $250.00. If Mr. and
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Mrs. Gary were to place two of their children be-
tween the ages of six and twelve with relatives, each 
child so placed would be eligible for assistance in 
the amount of $65.00 per month, and they and their 
six remaining children would still be eligible to 
receive the maximum grant of $250.00.” Id., at 
453-454.

The District Court correctly states that this incentive 
to break up family units created by the maximum grant 
regulation is in conflict with a fundamental purpose of 
the Act.

The history of the Social Security Act thus indicates 
that Congress intended the financial benefits, as well 
as the other benefits, of the AFDC program to reach 
each individual recipient eligible under the federal cri-
teria. It was to this purpose that Congress had refer-
ence when it commanded in §402 (a) (10) of the Act 
that aid to families with dependent children shall be 
furnished to “all eligible individuals.”

The Court attempts to avoid the effect of this com-
mand by stating that “it is the family grant that is 
affected.” Ante, at 477-478. The implication is that, re-
gardless of how the AFDC payments are computed or 
to whom they apply, the payments will be used by the 
parents for the benefit of all the members of the family 
unit. This is no doubt true. But the fact that parents 
may take portions of the payments intended for certain 
children to give to other children who are not given 
payments under the State’s AFDC plan, does not alter 
the fact that aid is not being given by the State to the 
latter children. And it is payments by the State, not 
by the parents, to which the command of § 402 (a) (10) 
is directed. The Court’s argument would equate family
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grant maximums with percentage reductions, but the 
two are, in fact, quite distinct devices for limiting wel-
fare payments. If Congress wished to design a scheme 
under which each family received equal payments, irre-
spective of the size of the family, I see nothing that 
would prevent it from doing so. But that is not the 
scheme of Congress under the present Act.

Against the legislative history and the command of 
§ 402 (a)(10), the appellants cite three provisions of the 
Social Security Act as recognizing the validity of state 
maximum grant regulations.

The first of these provisions is § 402 (a) (23) of the 
Act, 42 U. S. C. § 602 (a) (23) (1964 ed., Supp. IV), 
which provides:

“[A State plan for aid and services to needy families 
with children must] provide that by July 1, 1969, 
the amounts used by the State to determine the 
needs of individuals will have been adjusted to re-
flect fully changes in living costs since such amounts 
were established, and any maximums that the State 
imposes on the amount of aid paid to families will 
have been proportionately adjusted.”

This section had its genesis in an Administration pro-
posal to require States to pay fully the amounts required 
by their standard of need, and also to make cost-of- 
living adjustments to that standard of need by July 1, 
1968, and annually thereafter. Hearings on H. R. 5710 
before the House Committee on Ways and Means, 90th 
Cong., 1st Sess., pt. 1, p. 59 (1967); House Committee 
on Ways and Means, Section-by-Section Analysis and 
Explanation of Provisions of H. R. 5710, 90th Cong., 1st 
Sess., 36 (Comm. Print) (1967). The bill that emerged 
from the House as H. R. 12080, however, did not include 
any provision relating to an increase in benefit levels or
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adjustments to standards of need. See Hearings on 
H. R. 12080 before the Senate Committee on Finance, 
90th Cong., 1st Sess., pt. 1, pp. 109-144 (1967). A pro-
vision requiring a cost-of-living adjustment in the stand-
ard of need by July 1, 1969, and annually thereafter was 
added to the House bill by the Senate Finance Commit-
tee, and this provision also required that “any maxi-
mums ... on the amount of aid” be proportionately 
adjusted. S. Rep. No. 744, 90th Cong., 1st Sess., 293 
(1967). An amendment of the bill was proposed in the 
Senate that would have required a positive increase in 
AFDC payments, but that amendment was rejected. 
113 Cong. Rec. 33560. The Senate-House Conference 
Committee adopted the Senate AFDC cost-of-living pro-
vision, omitting only the requirement for annual up-
dating of need standards after July 1, 1969. H. R. 
Conf. Rep. No. 1030, 90th Cong., 1st Sess., 63 (1967).

Nowhere in any of the hearings, committee reports, 
or floor debates, is there shown a congressional intent to 
validate state maximum grant regulations by the provi-
sions of §402 (a)(23). Rather, the legislative history 
shows that Congress was exclusively concerned with in-
creasing the income of AFDC recipients. If Congress 
had not required cost-of-living adjustments in state-im-
posed grant maximums, the States could easily nullify 
the effect of the cost-of-living adjustments for many 
AFDC families by retaining the grant ceilings in force 
before the adjustment was made. Congress was, to be 
sure, acknowledging the existence of maximum grant 
regulations. But every congressional reference to an 
existing practice does not automatically imply approval 
of that practice. The task of statutory construction 
requires more. It requires courts to look to the context 
of that reference, and to the history of relevant legisla-
tion. In the present context, the reference to maximum
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grants was necessary to preserve the integrity of the 
cost-of-living adjustment required by the bill. No fur-
ther significance can legitimately be read into that 
reference.

Appellants also rely on § 108 (a) of Pub. L. 87-543, 76 
Stat. 189, a provision of the Public Welfare Amend-
ments of 1962 that amended § 406 of the Act. This 
amendment, which has since been superseded, authorized 
“protective payments” to an individual other than the 
relative with whom the dependent child is living. The 
problem which this amendment was designed to cure 
was that some payees were unable to manage their 
funds so that the dependent children received the full 
benefit of the AFDC payments. Hearings on H. R. 
10606 before the Senate Committee on Finance, 87th 
Cong., 2d Sess., 137 (1962). The House bill required 
“a meeting of all need as determined by the State” as 
a condition to including “protective payments” within 
the definition of “aid to families with dependent chil-
dren.” The Senate Finance Committee changed that 
requirement, however, by an amendment which au-
thorized federal funding of “protective payments” if 
the state-determined need of individuals with respect to 
whom such payments were made was fully met by their 
assistance payment and other income or resources. The 
Senate Committee explained this provision as follows:

“The effect of this provision is to make it possible 
for protective payments to be made in behalf of 
certain ADC recipients in States in which there is a 
maximum limiting the amount of assistance an 
individual may receive. These are the cases in 
which the statutory maximum does not prevent 
need from being met in full according to the State’s 
standards.” S. Rep. No. 1589, 87th Cong., 2d Sess., 
14 (1962).
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This reference to a state-imposed maximum can hardly 
be interpreted as a congressional approval of a family 
maximum grant. If anything, it implicitly disapproves 
the concept by withholding federal payments with re-
spect to individuals receiving “protective payments” 
when a maximum grant operates to prevent these in-
dividuals from receiving the full amount of their state- 
determined need.

The final statutory provision relied upon by appellants 
is § 220 (a) of Pub. L. 90-248, 81 Stat. 898, which added 
to the Medical Assistance Title of the Act a new § 1903 
(f), 42 U. S. C. § 1396b (f) (1964 ed., Supp. IV). This 
section limits federal financial participation in medical 
assistance benefits to those whose incomes do not exceed 
133%% of the highest amount of AFDC assistance paid 
to a family of the same size without any income or re-
sources. This section, however, also provides: “If the 
Secretary [of HEW] finds that the operation of a uni-
form maximum limits payments to families of more than 
one size, he may adjust the amount otherwise deter-
mined ... to take account of families of different sizes.” 
The purpose of this provision was to allow qualification 
as medically indigent of those individuals who would 
have qualified but for the operation of an AFDC grant 
maximum, and thus prevent the extension of the opera-
tion of grant maximums into the Medical Assistance 
Title. Congressional rejection of grant maximums in 
the Medical Assistance Title does not infer their ap-
proval in the context of the AFDC provisions. Quite 
the contrary would seem to be the case.

In all of the legislative provisions relied upon by the 
appellants, the congressional reference to maximum 
grants has been made in the context of attempting to 
alleviate the harsh results of their application, not in a 
context of approving and supporting their operation. 
The three statutory references cited by appellants and
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discussed above are clearly inadequate to overcome the 
long history of concern manifested in the AFDC provi-
sions of the Social Security Act for meeting the needs 
of each eligible recipient, and the command of § 402 (a) 
(10) of the Act to that effect.

Appellants tender one further argument as to the 
compliance of the Maryland maximum grant regulation 
with the Social Security Act. That argument is that 
the Department of Health, Education, and Welfare has 
not disapproved of any of the Maryland plans that 
have included maximum grant provisions, and that this 
lack of disapproval by HEW is a binding administrative 
determination as to the conformity of the regulation 
with the Social Security Act. That argument was 
thoroughly explored by the District Court below in its 
supplemental opinion. The District Court accepted the 
claim that HEW considers the Maryland maximum grant 
regulation not to be violative of the Act, but held:

“In view of the fact, however, that there is no in-
dication from administrative decision, promulgated 
regulation, or departmental statement that the ques-
tion of the conformity of maximum grants to the 
Act has been given considered treatment, we believe 
that the various actions and inactions on the part 
of HEW are not entitled to substantial, much less 
to decisive, weight in our consideration of the instant 
case.” 297 F. Supp., at 460.

HEW seldom has formally challenged the compliance of 
a state welfare plan with the terms of the Social Se-
curity Act. See Note, Federal Judicial Review of State 
Welfare Practices, 67 Col. L. Rev. 84, 91 (1967). The 
mere absence of such a formal challenge, whatever may 
be said for its constituting an affirmative determination 
of the compliance of a state plan with the Social Se-
curity Act, is not such a determination as is entitled to
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decisive weight in the judicial determination of this 
question.

On the basis of the inconsistency of the Maryland 
maximum grant regulation with the Social Security Act, 
I would affirm the judgment below.

Mr . Justi ce  Marsha ll , whom Mr . Justic e  Brennan  
joins, dissenting.

For the reasons stated by Mr . Justi ce  Douglas , to 
which 1 add some comments of my own, I believe that 
the Court has erroneously concluded that Maryland’s 
maximum grant regulation is consistent with the federal 
statute. In my view, that regulation is fundamentally 
in conflict with the basic structure and purposes of the 
Social Security Act.

More important in the long run than this misreading 
of a federal statute, however, is the Court’s emas-
culation of the Equal Protection Clause as a constitu-
tional principle applicable to the area of social welfare 
administration. The Court holds today that regardless 
of the arbitrariness of a classification it must be sus-
tained if any state goal can be imagined that is argu-
ably furthered by its effects. This is so even though 
the classification’s underinclusiveness or overinclusive-
ness clearly demonstrates that its actual basis is some-
thing other than that asserted by the State, and even 
though the relationship between the classification and the 
state interests which it purports to serve is so tenuous 
that it could not seriously be maintained that the classi-
fication tends to accomplish the ascribed goals.

The Court recognizes, as it must, that this case in-
volves “the most basic economic needs of impoverished 
human beings,” and that there is therefore a “dramati-
cally real factual difference” between the instant case 
and those decisions upon which the Court relies. The 
acknowledgment that these dramatic differences exist is



DANDRIDGE v. WILLIAMS 509

471 Mars hall , J., dissenting

a candid recognition that the Court’s decision today is 
wholly without precedent. I cannot subscribe to the 
Court’s sweeping refusal to accord the Equal Protection 
Clause any role in this entire area of the law, and I there-
fore dissent from both parts of the Court’s decision.

I
At the outset, it should be emphasized exactly what 

is involved in determining whether this maximum grant 
regulation is consistent with and valid under the federal 
law. In administering its AFDC program, Maryland 
has established its own standards of need, and they are 
not under challenge in this litigation. Indeed, the Dis-
trict Court specifically refused to require additional ap-
propriations on the part of the State or to permit 
appellees to recover a monetary judgment against the 
State. At the same time, however, there is no conten-
tion, nor could there be any, that the maximum grant 
regulation is in any manner related to calculation of 
need.1 Rather, it arbitrarily cuts across state-defined 
standards of need to deny any additional assistance with 
respect to the fifth or any succeeding child in a family.1 2 
In short, the regulation represents no less than the 
refusal of the State to give any aid whatsoever for the 
support of certain dependent children who meet the 
standards of need that the State itself has established.

1 The Court is thus wrong in speaking of “the greater ability of 
large families—because of the inherent economies of scale—to accom-
modate their needs to diminished per capita payments.” Those 
economies have already been taken into account once in calculating 
the standard of need. Indeed, it borders on the ludicrous to suggest 
that a large family is more capable of living on perhaps 50% of 
its standard of need than a small family is on 95%.

2 Because of minor variations in the calculation of the subsistence 
needs of particular families, and because the maximum grant varies 
between $240 and $250 per month, depending upon the county in 
which a particular family resides, the cutoff point between families 
that receive the full subsistence allowance and those that do not
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Since its inception in the Social Security Act of 1935, 
the focus of the federal AFDC program has been to 
provide benefits for the support of dependent children 
of needy families with a view toward maintaining and 
strengthening family life within the family unit. As 
succinctly stated by the Senate Committee on Finance, 
“[t]he objective of the aid to dependent children pro-
gram is to provide cash assistance for needy children 
in their own homes'’3 In meeting these objectives, 
moreover, Congress has provided the outlines that the 
AFDC plan is to follow if a State should choose to par-
ticipate in the federal program. The maximum grant 
regulation, however, does not fall within these outlines 
or accord with the purposes of the Act. And the Court 
by approving it allows for a complete departure from the 
congressional intent.

The phrase “aid to families with dependent children,” 
from which the AFDC program derives its name, ap-
pears in §402(a)(10) of the Act, 42 U. S. C. § 602(a)(10) 
(1964 ed., Supp. IV), and is defined in 42 U. S. C. § 606 (b) 
(1964 ed., Supp. IV) as, inter alia, “money payments 
with respect to . . . dependent children.” (Emphasis 
added.) Moreover, the term “dependent child” is also 
extensively defined in the Act. See 42 U. S. C. § 606 (a) 
(1964 ed., Supp. IV). Nowhere in the Act is there 
any sanction or authority for the State to alter those 
definitions—that is, to select arbitrarily from among the

is not precisely families of more than six members. In practice, it 
appears that the subsistence needs of a family of six members are 
fully met. The needs of the seventh member (i. e., the fifth or sixth 
child, depending upon whether one or both parents are within the 
assistance unit), as defined by the State are met, if at all, only 
to a very small extent. In the usual situation, no payments what-
ever would be made with respect to any additional eligible dependent 
children.

3 S. Rep. No. 165, 87th Cong., 1st Sess., 6 (1961). (Emphasis 
added.)
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class of needy dependent children those whom it will aid. 
Yet the clear effect of the maximum grant regulation 
is to do just that, for the regulation creates in effect 
a class of otherwise eligible dependent children with 
respect to whom no assistance is granted.

It was to disapprove just such an arbitrary device to 
limit AFDC payments that Congress amended § 402 
(a) (10) in 1950 to provide that aid “shall be furnished 
with reasonable promptness to all eligible individuals.” 
(Emphasis added.) Surely, as my Brother Douglas  
demonstrates, this statutory language means at least that 
the State must take into account the needs of, and pro-
vide aid with respect to, all needy dependent children. 
Indeed, that was our assessment of the congressional 
design embodied in the AFDC program in King v. Smith, 
392 U. S. 309, 329-330, 333 (1968).

The opinion of the Court attempts to avoid this read-
ing of the statutory mandate by the conclusion that 
parents will see that all the children in a large family 
share in whatever resources are available so that all chil-
dren “do receive some aid.” And “[s]o long as some aid 
is provided to all eligible families and all eligible chil-
dren, the statute itself is not violated.” The Court also 
views sympathetically the State’s contention that the 
“all eligible individuals” clause was designed solely to 
prevent discrimination against new applicants for AFDC 
benefits. I am unpersuaded, however, by the view 
that Congress simultaneously prohibited discrimination 
against one class of dependent children—those in fam-
ilies not presently receiving benefits—and at the same 
time sanctioned discrimination against another class— 
those children in large families. Furthermore, the 
Court’s interpretation would permit a State to impose 
a drastically reduced maximum grant limitation—or, 
indeed, a uniform payment of, say, $25 per family per 
month—as long as all families were subject to the rule.
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Thus, merely by purporting to compute standards of 
need and granting some benefits to all eligible families, 
the State would comply with the federal law—in spite 
of the fact that the needs of no or very few dependent 
children would thereby be taken into account in the 
actual assistance granted. I cannot agree that Congress 
intended that a State should be entitled to participate 
in the federally funded AFDC program under such 
circumstances.

Moreover, the practical consequences of the maximum 
grant regulation in question here confirm my view that it 
is invalid. Under the complicated formula for determin-
ing the extent of federal support for the AFDC program 
in the various States, the federal subsidy is based upon 
“the total number of recipients of aid to families with 
dependent children.” 42 U. S. C. § 603 (a) (1964 ed., 
Supp. IV). “Recipients” is defined in the same provi-
sion to include both dependent children and the eligible 
relative or relatives with whom they live. There is, 
however, no limitation upon the number of recipients per 
family unit for whom the federal subsidy is paid to the 
States. Thus, when a maximum family grant regulation 
is in effect, the State continues to receive a federal sub-
sidy for each and every dependent child even though the 
State passes none of this subsidy on to the large families 
for the use of the additional dependent children.

Specifically, in Maryland, the record in this case indi-
cates that the State spends an average of almost $40 
per recipient per month. Under the federal matching 
formula, federal funds provide $22 of the first $32 per 
recipient, with anything above $32 being supplied by the 
State.4 However, the Federal Government provides a

4 More technically, the Federal Government supplies five-sixths 
of the overall amount spent per recipient up to $18, plus one-half 
of the amount from $18 to $32, to a total of $22. See 42 U. S. C. 
§603 (1964 ed., Supp. IV).
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maximum of $22 for every dependent child, although 
none of that amount is received by the needy family 
in the case of the fifth or sixth and succeeding children. 
The effect is to shift a greater proportion of the support 
of large families from the State to the Federal Govern-
ment as the family size increases. Indeed, if the size 
of the family should exceed 11, the State would 
succeed in transferring the entire support burden for 
the family to the Federal Government, and even make a 
“profit” in the sense that it would receive more from the 
Federal Government with respect to the family than the 
$250 maximum that is actually paid to that family. 
It is impossible to conclude that Congress intended so 
incongruous a result. On the contrary, when Congress 
undertook to subsidize payments on behalf of each 
recipient—including each dependent child—it seems clear 
that Congress intended each needy dependent child to 
receive the use and benefit of at least the incremental 
amount of the federal subsidy paid on his account.

A second effect of the maximum family grant regu-
lation further demonstrates its inconsistency with the 
federal program. As administered in Maryland, the 
regulation serves to provide a strong economic incentive 
to the disintegration of large families. This is so be-
cause a family subject to the maximum regulation can, 
merely by placing the ineligible children in the homes of 
other relatives, receive additional monthly payments for 
the support of these additional dependent children.5 
When families are receiving support that is concededly 
far below their bare minimum subsistence needs, the 
economic incentive that the maximum grant regulation 
provides to divide up large families can hardly be viewed 
as speculative or negligible. The opinion of this Court

5 For example, in the case of the appellee Mrs. Williams, if she 
were to place two of her children over 12 years of age with relatives, 
payments of $79 per month would be paid with respect to each
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does not even dispute this effect.* 6 The Court answers 
by saying that the family relationship “may be attenu-
ated but it cannot be destroyed.” Yet it was just this 
kind of attenuation that, as the legislative history con-
clusively demonstrates,7 Congress was concerned with 
eliminating in establishing the AFDC program. The 
Court’s rationale takes a long step backwards toward the 
time when persons were dependent upon the charity of 
their relatives—the very situation meant to be remedied 
by AFDC.

child. Thus, a total of $408 per month, or $158 above the maxi-
mum, would be available for the support of Mrs. Williams and her 
eight children. Similarly, if appellees Mr. and Mrs. Gary were to 
place with relatives two of their children who are between the ages 
of 6 and 12 years, each child would be eligible to receive $65. 
Hence Air. and Mrs. Gary and their eight children would receive 
support in the amount of $380 per month, or some $130 above the 
family maximum.

6 The State has contended that the economic incentive to the 
disintegration of large families that the maximum grant regulation 
provides is merely speculative. However, serious doubt is cast upon 
this view by the stipulation of facts entered in the District Court 
which states in part that, despite the strong desire to keep their 
families together, appellees in this case were having great difficulty 
in doing so because of the limitations on their grants.

7 In S. Rep. No. 628, 74th Cong., 1st Sess., 17 (1935), the original 
goals of the AFDC program are stated as follows: “With no income 
coming in, and with young children for whom provision must be 
made for a number of years, families without a father’s support 
require public assistance, unless they have been left with adequate 
means or are aided by friends and relatives. . . . Through cash 
grants adjusted to the needs of the family it is possible to keep 
the young children with their mother in their own home, thus pre-
venting the necessity of placing the children in institutions. This is 
recognized by everyone to be the least expensive and altogether the 
most desirable method for meeting the needs of these families that 
has yet been devised.” (Emphasis added.) See also H. R. Rep. 
No. 615, 74th Cong., 1st Sess., 10 (1935).

These goals remain the same today. See 42 U. S. C. § 601 (1964 
ed., Supp. IV). See generally Note, Welfare’s “Condition X,” 76 
Yale L. J. 1222, 1232-1233 (1967).
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Despite its denial of the principle that payments 
should be made with regard to all eligible individuals 
and its conflict with the basic purposes of the Act, the 
Maryland regulation is nevertheless found by the Court 
to be consistent with the federal law because the exist-
ence of such regulations has been recognized by Congress. 
To bolster this view, the Court argues that the same 
conclusion has been reached by the department charged 
with administering the Act. On neither score is the 
Court convincing.

With regard to the position of the Secretary of HEWT, 
about all that can be said with confidence is that we 
do not know his views on the validity of family maxi-
mum regulations within the federal structure.8 The 
reason is simple—he has not been asked. Thus, con-
trary to our admonition given today to the district 
courts in considering cases in this area, that whenever 
possible they “should obtain the views of HEW in those 
cases where it has not set forth its views,” Rosado v. 
Wyman, ante, at 407, the Government was not invited 
to file a brief in this case. Perhaps the reason is that 
this Court is fully versed in the complexities of the 
Federal AFDC program. I am dubious, however, when

8 In various briefs submitted both to this Court and to other 
courts in analogous litigation, the Secretary of HEW and the 
Solicitor General have taken the occasion to label family maximum 
grant regulations as “arbitrary,” oppressive of large families, as 
resulting in “patently different treatment of individuals,” and having 
received, at least inferentially, the disfavor of Congress. See, e. g., 
Memorandum for the United States as Amicus Curiae, Rosado v. 
Wyman, ante, p. 397; Brief of Robert H. Finch, Secretary of 
Health, Education, and Welfare as Amicus Curiae, Lampton x. 
Bonin, 299 F. Supp. 336, 304 F. Supp. 1384 (D. C. E. D. La. 1969) ; 
Brief of Robert H. Finch, Jefferson v. Hackney, 304 F. Supp. 
1332 (D. C. N. D. Tex. 1969). Hence the views of HEW on the 
precise issue presented in the instant case are, at the very best, 
ambiguous and quite possibly the opposite of what the Court 
ascribes to it.
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the Court explicitly relies on the failure of the Secretary 
to disapprove the Maryland welfare scheme. For if 
anything at all is completely clear in this area of the 
law it is that the failure of HEW to cut off funds from 
a state program has no meaning at all. See Rosado v. 
Wyman, supra, at 426 (Douglas , J., concurring).

Finally, the Court tells us that Congress has said 
that the Act permits maximum grant regulations. If 
it had, this part of the case would be obvious; but, of 
course, it has not. There is no indication Congress has 
focused on the family maximum as opposed to individual 
or other maximums or combinations of such limiting de-
vices.9 And, to the extent that it could be said to have 
done so, as my Brother Dougla s fully demonstrates, it 
was in the context of disapproving all maximums and 
ameliorating the harshness of their effects. See also 
Rosado v. Wyman, supra, at 413-414. These slender 
threads of legislative comment simply cannot be woven 
into a conclusion of legislative sanction. Cf. Shapiro v. 
Thompson, 394 U. S. 618, 638-640 (1969). Further-

9 The maximum may be expressed in terms of a flat dollar 
amount, as a percentage of the individual’s budgetary deficit (i. e., 
the difference between need and other income), or in both ways. 
A system of individual maximums may, or may not, be combined 
with a family maximum, or, alternatively, a family maximum 
may be imposed in the absence of individual maximums. See 
generally HEW, State Maximums and Other Methods of Limiting 
Money Payments to Recipients of the Special Types of Public 
Assistance, Oct. 1968 (NCSS Report D-3); Sparer, Social Welfare 
Law Testing, 12 Prac. Law. (No. 4) 13, 21 (1966). In addition, 
there are differing methods by which family maximums may be 
related to other resources available to the family. Some States, 
including Maryland, subtract available resources from the state- 
calculated need; in other jurisdictions, available resources are 
subtracted from the family maximum. See, e. g., Dews v. Henry, 
297 F. Supp. 587 (D. C. Ariz. 1969), involving litigation with 
respect to the Arizona family maximum.
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more, it is fundamental that in construing legislation, 
“we must not be guided by a single sentence or member 
of a sentence, but [should] look to the provisions of 
the whole law, and to its object and policy.” Richards 
v. United States, 369 U. S. 1, 11 (1962). We concluded 
in King v. Smith, supra, after an extensive review of the 
AFDC program, that Congress “intended to provide pro-
grams for the economic security and protection of all 
children” and did not intend “arbitrarily to leave one 
class of destitute children entirely without meaning-
ful protection.” 392 U. S., at 330. (Emphasis in orig-
inal.) That reasoning is likewise applicable to the in-
stant case, in which the maximum grant regulation 
excludes consideration of the needs of a certain class 
of dependent children in large families. It is apparent, 
therefore, that Maryland’s maximum grant regulation is 
not consistent with the Social Security Act, and hence 
appellees were entitled to the injunction they obtained 
against its operation.

II
Having decided that the injunction issued by the Dis-

trict Court was proper as a matter of statutory construc-
tion, I would affirm on that ground alone. However, the 
majority has of necessity passed on the constitutional 
issues. I believe that in overruling the decision of this 
and every other district court that has passed on the 
validity of the maximum grant device,10 the Court both

10 The lower courts have been unanimous in the view that max-
imum grant regulations such as Maryland’s are invalid. See 
Dews v. Henry, supra; Westberry v. Fisher, 297 F. Supp. 1109 
(D. C. Me. 1969); Lindsey v. Smith, 303 F. Supp. 1203 (D. C. 
W. D. Wash. 1969); Kaiser v. Montgomery,---- F. Supp.-----  (D. C.
N. D. Cal. 1969). See also Collins v. State Board of Social Welfare, 
248 Iowa 369, 81 N. W. 2d 4 (1957) (family maximum invalid under 
equal protection clause of state constitution); Metcalf v. Swank, 
293 F. Supp. 268 (D. C. N. D. Ill. 1968) (dictum).
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reaches the wrong result and lays down an insupportable 
test for determining whether a State has denied its citi-
zens the equal protection of the laws.

The Maryland AFDC program in its basic structure 
operates uniformly with regard to all needy children 
by taking into account the basic subsistence needs of 
all eligible individuals in the formulation of the stand-
ards of need for families of various sizes. However, 
superimposed upon this uniform system is the maximum 
grant regulation, the operative effect of which is to 
create two classes of needy children and two classes of 
eligible families: those small families and their members 
who receive payments to cover their subsistence needs 
and those large families who do not.11

This classification process effected by the maximum 
grant regulation produces a basic denial of equal treat-
ment. Persons who are concededly similarly situated 
(dependent children and their families), are not af-
forded equal, or even approximately equal, treatment 
under the maximum grant regulation. Subsistence bene-
fits are paid with respect to some needy dependent 
children; nothing is paid with respect to others. Some 
needy families receive full subsistence assistance as cal-
culated by the State; the assistance paid to other fam-
ilies is grossly below their similarly calculated needs. 11 * * * is

11 In theory, no payments are made with respect to needy depend-
ent children in excess of four or five as the case may be. In prac-
tice, of course, the excess children share in the benefits that are
paid with respect to the other members of the family. The result
is that support for the entire family is reduced below minimum 
subsistence levels. However, for purposes of equal protection anal-
ysis, it makes no difference whether the class against which the 
maximum grant regulation discriminates is defined as eligible de-
pendent children in excess of the fourth or fifth, or, alternatively, 
as individuals in large families generally, that is, those with more 
than six members.
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Yet, as a general principle, individuals should not be 
afforded different treatment by the State unless there 
is a relevant distinction between them, and “a statutory 
discrimination must be based on differences that are 
reasonably related to the purposes of the Act in which 
it is found.” Morey v. Doud, 354 U. S. 457, 465 (1957). 
See Gulf, Colorado & Santa Fe R. Co. v. Ellis, 165 U. S. 
150, 155 (1897). Consequently, the State may not, in 
the provision of important services or the distribution 
of governmental payments, supply benefits to some in-
dividuals while denying them to others who are simi-
larly situated. See, e. g., Griffin v. County School Board 
of Prince Edward County, 377 U. S. 218 (1964).

In the instant case, the only distinction between those 
children with respect to whom assistance is granted and 
those children who are denied such assistance is the size 
of the family into which the child permits himself to 
be born. The class of individuals with respect to whom 
payments are actually made (the first four or five eligible 
dependent children in a family), is grossly underinclusive 
in terms of the class that the AFDC program was de-
signed to assist, namely, all needy dependent children. 
Such underinclusiveness manifests “a prima facie viola-
tion of the equal protection requirement of reasonable 
classification,” 12 compelling the State to come forward 
with a persuasive justification for the classification.

The Court never undertakes to inquire for such a 
justification; rather it avoids the task by focusing upon 
the abstract dichotomy between two different approaches 
to equal protection problems that have been utilized 
by this Court.

Under the so-called “traditional test,” a classification 
is said to be permissible under the Equal Protection 
Clause unless it is “without any reasonable basis.”

12 Tussman & tenBroek, The Equal Protection of the Laws, 37 
Calif. L. Rev. 341, 348 (1949).
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Lindsley v. Natural Carbonic Gas Co., 220 U. S. 61, 78 
(1911).13 On the other hand, if the classification affects 
a “fundamental right,” then the state interest in per-
petuating the classification must be “compelling” in order 
to be sustained. See, e. g., Shapiro v. Thompson, supra; 
Harper v. Board of Elections, 383 U. S. 663 (1966); 
McLaughlin v. Florida, 379 U. S. 184 (1964).

This case simply defies easy characterization in terms 
of one or the other of these “tests.” The cases relied on 
by the Court, in which a “mere rationality” test was 
actually used, e. g., Williamson v. Lee Optical Co., 348 
U. S. 483 (1955j, are most accurately described as in-
volving the application of equal protection reasoning 
to the regulation of business interests. The extremes 
to which the Court has gone in dreaming up rational 
bases for state regulation in that area may in many 
instances be ascribed to a healthy revulsion from the 
Court’s earlier excesses in using the Constitution to 
protect interests that have more than enough power 
to protect themselves in the legislative halls. This case, 
involving the literally vital interests of a powerless 
minority—poor families without breadwinners—is far 
removed from the area of business regulation, as the 
Court concedes. Why then is the standard used in those 
cases imposed here? We are told no more than that this 
case falls in “the area of economics and social welfare,” 
with the implication that from there the answer is 
obvious.

In my view, equal protection analysis of this case is 
not appreciably advanced by the a priori definition of 
a “right,” fundamental or otherwise.14 Rather, con-

13 See generally Developments in the Law—Equal Protection, 82 
Harv. L. Rev. 1065,1076-1087 (1969).

14 See generally Van Alstyne, The Demise of the Right-Privilege 
Distinction in Constitutional Law, 81 Harv. L. Rev. 1439 (1968). 
Appellees do argue that their “fundamental rights” are infringed 
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centration must be placed upon the character of the 
classification in question, the relative importance to in-
dividuals in the class discriminated against of the gov-
ernmental benefits that they do not receive, and the 
asserted state interests in support of the classification. 
As we said only recently, “In determining whether or 
not a state law violates the Equal Protection Clause, 
we must consider the facts and circumstances behind 
the law, the interests which the State claims to be 
protecting, and the interests of those who are disadvan-
taged by the classification.” Kramer v. Union School 
District, 395 U. S. 621, 626 (1969), quoting Williams v. 
Rhodes, 393 U. S. 23, 30 (1968).15

by the maximum grant regulation. They cite, for example, 
Skinner v. Oklahoma, 316 U. S. 535 (1942), for the proposition that 
the “right of procreation” is fundamental. This statement is no 
doubt accurate as far as it goes, but the effect of the maximum 
grant regulation upon the right of procreation is marginal and 
indirect at best, totally unlike the compulsory sterilization law that 
was at issue in Skinner.

At the same time the Court’s insistence that equal protection 
analysis turns on the basis of a closed category of “fundamental 
rights” involves a curious value judgment. It is certainly difficult 
to believe that a person whose very survival is at stake would be 
comforted by the knowledge that his “fundamental” rights are pre-
served intact.

On the issue of whether there is a “right” to welfare assistance, 
see generally Graham, Public Assistance: The Right To Receive; 
the Obligation To Repay, 43 N. Y. U. L. Rev. 451 (1968); Harvith, 
Federal Equal Protection and Welfare Assistance, 31 Albany L. 
Rev. 210 (1967); Note, Welfare Due Process: The Maximum Grant 
Limitation on the Right To Survive, 3 Ga. L. Rev. 459 (1969). 
See also Universal Declaration of Human Rights, Art. 25.

15 This is essentially what this Court has done in applying equal 
protection concepts in numerous cases, though the various aspects 
of the approach appear with a greater or lesser degree of clarity in 
particular cases. See, e. g., McLaughlin v. Florida, supra; Rinaldi 
v. Yeager, 384 U. S. 305 (1966); Carrington v. Rash, 380 U. S. 89
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It is the individual interests here at stake that, as 
the Court concedes, most clearly distinguish this case 
from the “business regulation” equal protection cases. 
AFDC support to needy dependent children provides 
the stuff that sustains those children’s lives: food, 
clothing, shelter.* 16 And this Court has already recog-
nized several times that when a benefit, even a “gra-
tuitous” benefit, is necessary to sustain life, stricter 
constitutional standards, both procedural17 and sub-
stantive,18 are applied to the deprivation of that 
benefit.

(1965); Douglas v. California, 372 U. S. 353 (1963); Skinner v. 
Oklahoma, supra.

For an application of this approach to several welfare questions, 
see Comment, Equal Protection as a Measure of Competing Interests 
in Welfare Litigation, 21 Me. L. Rev. 175 (1969).

16 See also Rothstein v. Wyman, 30.3 F. Supp. 339, 346-347 (D. C. 
S. D. N. Y. 1969); Harvith, supra, n. 14, 31 Albany L. Rev., at 
222-226.

17 See Sniadach v. Family Finance Corp., 395 U. S. 337, 340-342 
(1969) (relying on devastating impact of wage garnishment to 
require prior hearing as a matter of due process); Goldberg v. 
Kelly, ante, at 264: “Thus the crucial factor in this context— 
a factor not present in the case of the blacklisted govern-
ment contractor, the discharged government employee, the taxpayer 
denied a tax exemption, or virtually anyone else whose governmental 
entitlements are ended—is that termination of aid pending resolu-
tion of a controversy over eligibility may deprive an eligible recipi-
ent of the very means by which to live while he waits.”

18 Compare Shapiro v. Thompson, supra, at 627, striking down 
one-year residency requirement for welfare eligibility as violation of 
equal protection, and noting that the benefits in question are “the 
very means to subsist—food, shelter, and other necessities of life,” 
with Kirk n . Board of Regents, 273 Cal. App. 2d 430, 439-440, 78 
Cal. Rptr. 260, 266-267 (1969), appeal dismissed, 396 U. S. 554 
(1970), upholding one-year residency requirement for tuition-free 
graduate education at state university, and distinguishing Shapiro 
on the ground that it “involved the immediate and pressing need for 



DANDRIDGE v. WILLIAMS 523

471 Mars hall , J., dissenting

Nor is the distinction upon which the deprivation is 
here based—the distinction between large and small 
families—one that readily commends itself as a basis 
for determining which children are to have support 
approximating subsistence and which are not. Indeed, 
governmental discrimination between children on the 
basis of a factor over which they have no control—the 
number of their brothers and sisters—bears some re-
semblance to the classification between legitimate and 
illegitimate children which we condemned as a violation 
of the Equal Protection Clause in Levy v. Louisiana, 
391 U. S. 68 (1968).

The asserted state interests in the maintenance of the 
maximum grant regulation, on the other hand, are 
hardly clear. In the early stages of this litigation, the 
State attempted to rationalize the maximum grant regu-
lation on the theory that it was merely a device to con-
serve state funds, in the language of the motion to dis-
miss, “a legitimate way of allocating the State’s limited 
resources available for AFDC assistance.” Indeed, the 
initial opinion of the District Court concluded that the 
sole reason for the regulation, as revealed by the record, 
was “to fit the total needs of the State’s dependent 
children, as measured by the State’s standards of their 
subsistence requirements, into an inadequate State ap-
propriation.” 297 F. Supp., at 458. The District Court 
quite properly rejected this asserted justification, for

preservation of life and health of persons unable to live without 
public assistance, and their dependent children.”

These cases and those cited in n. 17, supra, suggest, that whether 
or not there is a constitutional “right” to subsistence (as to which 
see n. 14, supra), deprivations of benefits necessary for subsistence 
will receive closer constitutional scrutiny, under both the Due 
Process and Equal Protection Clauses, than will deprivations of less 
essential forms of governmental entitlements.
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“[t]he saving of welfare costs cannot justify an other-
wise invidious classification.” Shapiro v. Thompson, 
supra, at 633. See Goldberg v. Kelly, ante, at 266.

In post-trial proceedings in the District Court, and in 
briefs to this court, the State apparently abandoned 
reliance on the fiscal justification. In its place, there 
have now appeared several different rationales for the 
maximum grant regulation, prominent among them being 
those relied upon by the majority—the notions that 
imposition of the maximum serves as an incentive to 
welfare recipients to find and maintain employment 
and provides a semblance of equality with persons earn-
ing a minimum wage.

With regard to the latter, Maryland has urged that 
the maximum grant regulation serves to maintain a 
rough equality between wage earning families and AFDC 
families, thereby increasing the political support for— 
or perhaps reducing the opposition to—the AFDC pro-
gram. It is questionable whether the Court really relies 
on this ground, especially when in many States the pre-
scribed family maximum bears no such relation to the 
minimum wage.19 But the Court does not indicate that 
a different result might obtain in other cases. Indeed, 
whether elimination of the maximum would produce 
welfare incomes out of line with other incomes in 
Maryland is itself open to question on this record.20

19 See HEW Report on. Money Payments to Recipients of Special 
Types of Public Assistance, Oct. 1967, Table 4 (NCSS Report D-4).

20 The State of Maryland has long spoken with at least two 
voices on the issue of the maximum grant regulation. The Depart-
ment of Public Welfare has taken the position, over a number of 
years, that the regulation should be abolished and has made several 
proposals to that effect. In so doing, the Department has taken 
the position that its proposals would not set welfare benefits out 
of line with household incomes throughout the State. See, e. g., 
Minutes of State Board of Public Welfare Meeting, September 26, 
1958, App. 130-132.
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It is true that government in the United States, unlike 
certain other countries, has not chosen to make public 
aid available to assist families generally in raising their 
children. Rather, in this case Maryland, with the en-
couragement and assistance of the Federal Government, 
has elected to provide assistance at a subsistence level 
for those in particular need—the aged, the blind, the 
infirm, and the unemployed and unemployable, and their 
children. The only question presented here is whether, 
having once undertaken such a program, the State may 
arbitrarily select from among the concededly eligible 
those to whom it will provide benefits. And it is too 
late to argue that political expediency will sustain dis-
crimination not otherwise supportable. Cf. Cooper v. 
Aaron, 358 U. S. 1 (1958).

Vital to the employment-incentive basis found by the 
Court to sustain the regulation is, of course, the sup-
position that an appreciable number of AFDC recipients 
are in fact employable. For it is perfectly obvious that 
limitations upon assistance cannot reasonably operate 
as a w’ork incentive with regard to those who cannot 
work or who cannot be expected to work. In this con-
nection, Maryland candidly notes that “only a very small 
percentage of the total universe of welfare recipients are 
employable.” The State, however, urges us to ignore 
the “total universe” and to concentrate attention instead 
upon the heads of AFDC families. Yet the very pur-
pose of the AFDC program since its inception has been 
to provide assistance for dependent children. The 
State’s position is thus that the State may deprive cer-
tain needy children of assistance to which they would 
otherwise be entitled in order to provide an arguable 
work incentive for their parents. But the State may 
not wield its economic whip in this fashion when the 
effect is to cause a deprivation to needy dependent chil-
dren in order to correct an arguable fault of their parents.
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Cf. Levy v. Louisiana, supra; King v. Smith, supra, at 
334-336 (Douglas , J., concurring); Doe v. Shapiro, 302 
F. Supp. 761 (D. C. Conn. 1969), appeal dismissed, 
396 U. S. 488 (1970).

Even if the invitation of the State to focus upon the 
heads of AFDC families is accepted, the minimum ra-
tionality of the maximum grant regulation is hard to 
discern. The District Court found that of Maryland’s 
more than 32,000 AFDC families, only about 116 could 
be classified as having employable members, and, of 
these, the number to which the maximum grant regula-
tion was applicable is not disclosed by the record. The 
State objects that this figure includes only families in 
which the father is unemployed and fails to take account 
of families in which an employable mother is the head 
of the household. At the same time, however, the State 
itself has recognized that the vast proportion of these 
mothers are in fact unemployable because they are men-
tally or physically incapacitated, because they have no 
marketable skills, or, most prominently, because the best 
interests of the children dictate that the mother remain 
in the home.21 Thus, it is clear, although the record 
does not disclose precise figures, that the total number 
of “employable” mothers is but a fraction of the total 
number of AFDC mothers. Furthermore, the record is 
silent as to what proportion of large families subject to 
the maximum have “employable” mothers. Indeed, one

21 Indeed, Rule 200, § IX A (2) (b) (5) of the Manual of the 
Md. Dept, of Social Services prohibits the referral for employment 
of AFDC mothers who are needed in the home. And the unsuitabil-
ity of many AFDC mothers has been well chronicled in Md. Dept, 
of Social Services, Profile of Caseloads, Research Report No. 5, p. 6 
(1969). See also Carter, The Employment Potential of AFDC 
Mothers, 6 Welfare in Review, No. 4, pp. 1, 4 (1968).
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must assume that the presence of the mother in the home 
can be less easily dispensed with in the case of large 
families, particularly where small children are involved 
and alternative provisions for their care are accordingly 
more difficult to arrange. In short, not only has the State 
failed to establish that there is a substantial or even a 
significant proportion of AFDC heads of households as to 
whom the maximum grant regulation arguably serves 
as a viable and logical work incentive, but it is also in-
disputable that the regulation at best is drastically over- 
inclusive since it applies with equal vigor to a very 
substantial number of persons who like appellees are 
completely disabled from working.

Finally, it should be noted that, to the extent there 
is a legitimate state interest in encouraging heads of 
AFDC households to find employment, application of the 
maximum grant regulation is also grossly underinclusive 
because it singles out and affects only large families. 
No reason is suggested why this particular group should 
be carved out for the purpose of having unusually harsh 
“work incentives” imposed upon them. Not only has 
the State selected for special treatment a small group 
from among similarly situated families, but it has done 
so on a basis—family size—that bears no relation to 
the evil that the State claims the regulation was designed 
to correct. There is simply no indication whatever that 
heads of large families, as opposed to heads of small 
families, are particularly prone to refuse to seek or 
to maintain employment.

The State has presented other arguments to support 
the regulation. However, they are not dealt wiih 
specifically by the Court, and the reason is not diffi-
cult to discern. The Court has picked the strongest 
available; the others suffer from similar and greater
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defects.22 Moreover, it is relevant to note that both 
Congress and the State have adopted other measures 
that deal specifically with exactly those interests the 
State contends are advanced by the maximum grant 
regulation. Thus, for example, employable AFDC re-
cipients are required to seek employment through the 
congressionally established Work Incentive Program 
which provides an elaborate system of counseling, train-
ing, and incentive payments for heads of AFDC families. 
See generally 42 U. S. C. §§ 630-644 (1964 ed., Supp. 
IV).23 The existence of these alternatives does not, of 
course, conclusively establish the invalidity of the maxi-
mum grant regulation. It is certainly relevant, how-
ever, in appraising the overall interest of the State in the 
maintenance of the regulation.

In the final analysis, Maryland has set up an AFDC 
program structured to calculate and pay the minimum 
standard of need to dependent children. Having set up 
that program, however, the State denies some of those

22 Thus, the State cannot single out a minuscule proportion of 
the total number of families in the State as in need of birth control 
incentives. Not only is the classification effected by the regulation 
totally underinclusive if this is its rationale, but it also arbitrarily 
punishes children for factors beyond their control, and overinclu- 
sively applies to families like appellees’ that were already large 
before it became necessary to seek assistance. For similar reasons, 
the argument that the regulation serves as a disincentive to desertion 
does not stand scrutiny.

23 Likewise, the State, with the encouragement of Congress,, see 
42 U. S. C. §§ 602 (a) (21), 610 (1964 ed., Supp. IV), has developed 
extensive statutory provisions to deal specifically with the problem 
of parental desertion. See generally Md. Ann. Code, Art. 27, 
§§88-96 (1967 Repl. Vol.). And Congress has mandated, with 
respect to family planning, that the States provide services to AFDC 
recipients wTith the objective of “preventing or reducing the inci-
dence of births out of wedlock and otherwise strengthening family 
life.” 42 U. S. C. § 602 (a) (15) (1964 ed., Supp. IV).
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needy children the minimum subsistence standard of 
living, and it does so on the wholly arbitrary basis that 
they happen to be members of large families. One need 
not speculate too far on the actual reason for the regula-
tion, for in the early stages of this litigation the State 
virtually conceded that it set out to limit the total cost 
of the program along the path of least resistance. Now, 
however, we are told that other rationales can be manu-
factured to support the regulation and to sustain it 
against a fundamental constitutional challenge.

However, these asserted state interests, which are not 
insignificant in themselves, are advanced either not at all 
or by complete accident by the maximum grant regula-
tion. Clearly they could be served by measures far less 
destructive of the individual interests at stake. More-
over, the device assertedly chosen to further them is at 
one and the same time both grossly underinclusive— 
because it does not apply at all to a much larger class 
in an equal position—and grossly overinclusive—because 
it applies so strongly against a substantial class as to 
which it can rationally serve no end. Were this a case 
of pure business regulation, these defects would place it 
beyond what has heretofore seemed a borderline case, 
see, e. g., Railway Express Agency v. New York, 336 
U. S. 106 (1949), and I do not believe that the regula-
tion can be sustained even under the Court’s “reason-
ableness” test.

In any event, it cannot suffice merely to invoke the 
spectre of the past and to recite from Lindsley v. Nat-
ural Carbonic Gas Co. and Williamson v. Lee Optical 
Co. to decide the case. Appellees are not a gas company 
or an optical dispenser; they are needy dependent chil-
dren and families who are discriminated against by the 
State. The basis of that discrimination—the classifica-
tion of individuals into large and small families—is too
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arbitrary and too unconnected to the asserted rationale, 
the impact on those discriminated against—the denial of 
even a subsistence existence—too great, and the supposed 
interests served too contrived and attenuated to meet the 
requirements of the Constitution. In my view Mary-
land’s maximum grant regulation is invalid under the 
Equal Protection Clause of the Fourteenth Amendment.

I would affirm the judgment of the District Court.
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O’HAIR et  al . v. PAINE et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF TEXAS
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Appeal dismissed.
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Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction.
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AMERICAN FARM LINES v. BLACK BALL 
FREIGHT SERVICE et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF WASHINGTON

No. 369. Argued February 25, 1970—Decided April 20, 1970*

Appellant American Farm Lines (AFL) filed an application for 
temporary operating authority under § 210a of the Interstate 
Commerce Act, which allows the Interstate Commerce Commission 
(ICC) to grant such authority without hearings for “service for 
which there is an immediate and urgent need” and where there 
is “no carrier service capable of meeting such need.” ICC rules 
require that the application be supported by shippers’ statements 
containing 11 items of information, including “(8) Whether 
efforts have been made to obtain the services from existing . . . 
carriers, and the dates and results of such efforts,” and “(9) Names 
and addresses of existing carriers who have either failed or refused 
to provide the service, and the reasons given for any such failure 
or refusal.” AFL’s application, which was accompanied by a state-
ment from the Department of Defense (DOD), was approved by 
the ICC. Protesting carriers sought review in the Federal District 
Court, where a single judge temporarily restrained the operation 
of the ICC’s order. The ICC, not barred by the stay order from 
doing so, then granted petitions for reconsideration and reopened 
the proceeding to receive a further supporting statement from 
DOD. Based upon this statement the ICC issued a new order 
granting AFL’s application, and a single District Judge restrained 
the operation of this new order. Thereafter a three-judge court 
conducted a full hearing on the merits and set aside both ICC 
orders, on the grounds that the agency failed to require strict com-
pliance with its own rules and that the pendency of the review 
proceedings deprived the ICC of jurisdiction to reopen the ad-
ministrative record. Held:

1. These ICC rules are mere aids to the exercise of the agency’s 
independent discretion and the District Court exacted a standard 
of compliance with these procedural rules that was wholly unnec-

* Together with No. 382, Interstate Commerce Commission v. 
Black Ball Freight Service et cd., on appeal from the same court.
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essary to provide an adequate record to review the ICC’s decision. 
Pp. 537-539.

2. The ICC’s statutory jurisdiction to pass on petitions for 
rehearing may be exercised to add to its findings or to buttress 
them as it seems desirable, absent any interference with or in-
junction from the District Court. Here the ICC honored the 
District Court’s stay order and reopened the record merely to 
remedy a deficiency before any judicial review of the merits had 
begun and acted in full harmony with that court’s jurisdiction. 
Pp. 539-542.

298 F. Supp. 1006, reversed.

Joseph A. Calif ano, Jr., argued the cause for appel-
lant in No. 369. With him on the briefs were John D. 
Hawke, Jr., and William L. Peterson, Jr. Arthur J. 
Cerra argued the cause for appellant in No. 382. With 
him on the brief were Solicitor General Griswold, As- 
sistant Attorney General McLaren, Deputy Solicitor 
General Springer, John H. D. Wigger, and Robert W. 
Ginnane.

William H. Dempsey, Jr., argued the cause for appel-
lees in both cases and filed a brief for appellees Consoli-
dated Freightways Corp, et al. In both cases Ed White 
filed a brief for railroad appellees; William B. Adams, 
Peter T. Beardsley, and Nelson J. Cooney filed a brief 
for certain motor carrier appellees, and James W. Wrape 
and Robert E. Joyner filed a brief for Dealers Transit, 
Inc., et al.

Mr . Justice  Douglas  delivered the opinion of the 
Court.

The Interstate Commerce Commission has statutory 
power to grant motor carriers temporary operating au-
thority “without hearings or other proceedings” when 
the authority relates to a “service for which there is an 
immediate and urgent need” and where there is “no
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carrier service capable of meeting such need.” 1 Interstate 
Commerce Act § 210a, 52 Stat. 1238, as amended, 49 
U. S. C. § 310a. The ICC processes applications for such 
authority under rules promulgated in 1965. 49 CFR 
pt. 1131.1 2 Among other things, those rules require that 
an applicant accompany his application with supporting 
statements of shippers that contain information “de-
signed to establish an immediate and urgent need for 
service which cannot be met by existing carriers.” Id., 
§ 1131.2 (c). Each such supporting statement “must 
contain at least” 11 items of information3 including 
the following:

“(8) Whether efforts have been made to obtain 
the service from existing motor, rail, or water car-
riers, and the dates and results of such efforts.

“(9) Names and addresses of existing carriers who 
have either failed or refused to provide the service, 
and the reasons given for any such failure or refusal.”

1 Section 210a(a) provides in part:
“To enable the provision of service for which there is an imme-

diate and urgent need to a point or points or within a territory 
having no carrier service capable of meeting such need, the 
Commission may, in its discretion and without hearings or other 
proceedings, grant temporary authority for such service by a com-
mon carrier or a contract carrier by motor vehicle, as the case 
may be. . . .”

2 49 CFR, § 1131.4 (b) (2) defines the statutory term “immediate 
and urgent need” as follows :

“An immediate and urgent need justifying a grant of temporary 
authority will be determined to exist only where it is established 
that there is or soon will be an immediate transportation need which 
reasonably cannot be met by existing carrier service. Such a 
showing may involve a new or relocated plant, different method of 
distribution, new or unusual commodities, an origin or destination 
not presently served by carriers, a discontinuance of existing service, 
failure of existing carriers to provide service, or comparable situa-
tions which require new motor carrier service before an application 
for permanent authority can be filed and processed.”

3 See 49 CFR § 1131.2 (c).
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Appellant American Farm Lines (AFL) filed an ap-
plication for temporary operating authority.4 The appli-
cation was accompanied by a supporting statement of 
the Department of Defense (DOD). The ICC Tem-

4 AFL is a federation of agricultural marketing cooperatives 
created in 1964 to provide transportation for its members. By 
virtue of § 203 (b) (5) of the Interstate Commerce Act, 54 Stat. 921, 
as amended, 49 U. S. C. §303 (b)(5), AFL may transport freight 
for its members without obtaining a certificate of convenience and 
necessity from the ICC. In 1965 §203 (b)(5) was construed to 
exempt from the certification requirement any freight transportation 
by an agricultural cooperative for shippers other than its own mem-
bers to the extent that such nonmember transportation is incidental 
and necessary to its principal transportation activities. See North-
west Agricultural Cooperative Assn. v. ICC, 350 F. 2d 252. The 
next year, AFL began transporting freight for DOD. In 1968-1969 
AFL’s ability to continue serving DOD wasi restricted by two 
events. First, certain competing carriers obtained injunctions pro-
hibiting AFL from making two consecutive movements for DOD 
and from transporting freight for any nonmember except when 
going to pick up, or returning from delivery of, a member’s freight. 
Munitions Carriers Conference, Inc. v. American Farm Lines, 415 
F. 2d 747. Second, §203 (b)(5) was amended to' restrict the 
exemption for agricultural cooperatives to those whose transpor-
tation for nonmembers does not exceed 15% of their total annual 
interstate transportation, measured by tonnage. See 82 Stat. 448, 
49 U. S. C. §303 (b)(5) (1964 ed., Supp. IV). AFL had trans-
ported 74,155,685 pounds for DOD between December 1966 and 
June 1968, and, in an effort to continue providing this service, 
applied to the ICC in May 1968 for temporary operating authority. 
The authority sought was to transport general commodities, including 
Class A and B explosives moving on government bills of lading over 
irregular routes between points in Kentucky, Indiana, Illinois, Mis-
souri, Arkansas, Louisiana, Texas, Oklahoma, and Kansas on the 
one hand, and points in Washington, California, Nevada, Utah, and 
Arizona on the other.

AFL has applied to the ICC for a certificate of permanent author-
ity. It was estimated at oral argument that final action on this 
application will not be taken by ICC before mid-1971. Meanwhile 
the ICC may extend the temporary authority. Pan-Atlantic Steam-
ship Corp. v. Atlantic Coast Line R. Co., 353 U. S. 436.
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porary Authorities Board denied the application on the 
ground that the “applicant has not established that there 
exists an immediate and urgent need for any of the 
service proposed.” Division I of the ICC (acting as an 
Appellate Division) reversed the Board and granted 
AFL temporary authority. Protesting carriers sought 
review of this action in the United States District Court 
for the Western District of Washington. A single judge 
of the District Court temporarily restrained the operation 
of the ICC order and the ICC thereupon ordered post-
ponement of the operation of its grant. At that time 
numerous petitions for reconsideration were pending be-
fore the Commission and the stay order did not direct the 
Commission to stay its hand with respect to them. The 
record was indeed not filed with the court until much 
later. Meanwhile, the Commission granted the petitions 
and reopened the proceeding to receive a further sup-
porting statement of DOD. This took the form of the 
verified statement of Vincent F. Caputo, DOD Director 
for Transportation and Warehousing Policy, which was 
submitted as a purported reply to the pending petitions 
for reconsideration. Based upon this statement, the 
ICC entered a new order granting the AFL application. 
A single judge of the District Court restrained the oper-
ation of the new order. Thereafter a three-judge Dis-
trict Court conducted a full hearing on the merits.5 The 
ICC admitted at that stage that its first order “may not 
have been based upon evidence to support its conclusion,” 
but argued that there was no infirmity in the new order. 
The three-judge court set aside both orders. 298 F. Supp. 
1006. Both AFL and ICC appealed to this Court and we 
noted probable jurisdiction.5 396 U. S. 884.

5 The precise chronology of these events is shown in n. 9, injra.
G ICC is not appealing from the District Court’s decision setting 

aside the first order.
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I
The first alleged error in the case is the failure of the 

Interstate Commerce Commission to require strict com-
pliance with its own rules. The rules in question, unlike 
some of our own, do not involve “jurisdictional” prob-
lems but only require certain information to be set forth 
in statements filed in support of applications of motor 
carriers for temporary operating authority.

The Caputo statement asserted that part of the tre-
mendous volume of traffic that DOD moved in the 
territories involved had to be moved “in the most expe-
ditious manner possible,” and that, since air transport 
was prohibitively expensive “except in the most extreme 
emergencies,” there was an “imperative” need for the 
most expeditious motor carrier service. The need for 
this expeditious transport did not rest merely on a desire 
to obtain the most efficient service, but in addition 
rested on the need to coordinate arrival times of ship-
ments with factory production schedules and with ship-
loading or airlift times for overseas shipments. The 
particular inadequacies in existing service were pointed 
out, namely, the delays inherent in joint-line service, 
regular-route service, and the use of single drivers. The 
statement did not assert that none of the existing carriers 
provided sufficiently expeditious service to meet DOD 
needs; rather it claimed that the carriers providing satis-
factory service in the territories in question were so few 
in number that the additional services of AFL were re-
quired to meet DOD’s transportation needs.

Concededly, the Caputo statement did not give the 
dates of DOD’s efforts to secure service from other exist-
ing carriers or a complete list of the names and addresses 
of the carriers who failed or refused to provide service, 
as required by the terms of subsections (8) and (9), 
49 CFR § 1131.2 (c). Such a complete listing of this in-
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formation, given the volume of traffic involved, would 
indeed have been a monumental undertaking.

The failure of the Caputo statement to provide these 
particular specifics did not prejudice the carriers in 
making precise and informed objections to AFL’s appli-
cation. The briefest perusal of the objecting carriers’ 
replies, which cover some 156 pages in the printed record 
of these appeals, belies any such contention. Neither 
was the statement so devoid of information that it, 
along with the replies of the protesting carriers, could 
not support a finding that AFL’s service was required to 
meet DOD’s immediate and urgent transportation needs. 
In our view, the District Court exacted a standard of 
compliance with procedural rules that was wholly un-
necessary to provide an adequate record to review the 
Commission’s decision.

The Commission is entitled to a measure of discretion 
in administering its own procedural rules in such a 
manner as it deems necessary to resolve quickly and 
correctly urgent transportation problems. It is argued 
that the rules were adopted to confer important pro-
cedural benefits upon individuals; in opposition it is 
said the rules were intended primarily to facilitate the de-
velopment of relevant information for the Commission’s 
use in deciding applications for temporary authority.

We agree with the Commission that the rules were 
promulgated for the purpose of providing the “nec-
essary information” for the Commission “to reach an 
informed and equitable decision” on temporary au-
thority applications. ICC Policy Release of January 23, 
1968. The Commission stated that requests for tem-
porary authority would be turned down “if the appli-
cations do not adequately comply with [the] . . . rules.” 
Ibid. (Emphasis added.) The rules were not intended 
primarily to confer important procedural benefits upon 
individuals in the face of otherwise unfettered discretion
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as in Vitarelli v. Seaton, 359 U. S. 535; nor is this a case 
in which an agency required by rule to exercise inde-
pendent discretion has failed to do so. Accardi v. 
Shaughnessy, 347 U. S. 260; Yellin v. United States, 
374 U. S. 109. Thus there is no reason to exempt 
this case from the general principle that “[i]t is always 
within the discretion of a court or an administrative 
agency to relax or modify its procedural rules adopted for 
the orderly transaction of business before it when in a 
given case the ends of justice require it. The action of 
either in such a case is not reviewable except upon a 
showing of substantial prejudice to the complaining 
party.” NLRB v. Monsanto Chemical Co., 205 F. 2d 
763, 764. And see NLRB v. Grace Co., 184 F. 2d 126, 
129; Sun Oil Co. v. FPC, 256 F. 2d 233; McKenna v. 
Seaton, 104 U. S. App. D. C. 50, 259 F. 2d 780.

We deal here with the grant of temporary authority 
similar to that granted in Estes Express Lines v. United 
States, 292 F. Supp. 842, aff’d, 394 U. S. 718. There the 
grant of temporary authority was upheld even though 
there may not have been literal compliance with sub-
sections (8) and (9) of the Commission’s rules. That 
result was in line with § 210a (a) of the Act which was 
designed to provide the Commission with a swift and 
procedurally simple ability to respond to urgent trans-
portation needs. That functional approach is served 
by treating (8) and (9) not as inflexible procedural con-
ditions but as tools to aid the Commission in exercising 
its discretion to meet “an immediate and urgent need” 
for services where the existing service is incapable of 
meeting that need. Unlike some rules, the present ones 
are mere aids to the exercise of the agency’s independent 
discretion.

II
After the Commission issued its first order, petitions 

for reconsideration were filed and before they were passed
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upon, some carriers filed suit and a single judge tempo-
rarily restrained operation of that first order. It was 
after that order issued and over a month before the case 
was argued to the three-judge court that the Commis-
sion granted the petitions for rehearing and reopened the 
record and received the Caputo verified statement.

The District Court held that the pendency of the 
review proceedings deprived the Commission of jurisdic-
tion to reopen the administrative record.

Congress has provided as respects some regulatory sys-
tems that the agency may modify any finding up until 
the record is filed with a court. Such is the provision of 
the National Labor Relations Act, as amended, 61 Stat. 
147, 29 U. S. C. § 160 (d) and § 160 (e), which provides 
that any subsequent changes in the record will be made 
only at the direction of the court. A similar provision 
is included in § 5 of the Federal Trade Commission Act, 
38 Stat. 719, as amended, 15 U. S. C. § 45 (c) and in § 11 
of the Clayton Act, 38 Stat. 734, as amended, 15 U. S. C. 
§ 21 (c). And a like provision is included in the review 
by the courts of appeals of orders of other designated fed-
eral agencies. 28 U. S. C. § 2347 (c) (1964 ed., Supp. 
IV). But there is no such requirement in the Interstate 
Commerce Act.7 It indeed empowers the Commission 
“at any time to grant rehearings as to any decision, order, 
or requirement and to reverse, change, or modify the 
same.” 8

The power of the Commission to grant rehearings is 
not limited or qualified by the terms of 49 U. S. C.

7 It was once proposed that the same requirement be written into 
the law respecting those orders of the Commission reviewed by the 
courts of appeal as distinguished from the three-judge district 
courts. See H. R. Rep. No. 1619, 80th Cong., 2d Sess., 4. But 
the ICC was deleted from the measure. Id., at 1. And the Act 
as approved covered only other designated agencies. 28 U. S. C. 
§2342 (1964 ed., Supp. IV).

8 See Baldwin v. Scott County Milling Co., 307 U. S. 478, 484.



AMERICAN FARM LINES v. BLACK BALL 541

532 Opinion of the Court

§ 17 (6) or § 17 (7). Thus in § 17 (6) it is said, “Rehearing, 
reargument, or reconsideration may be granted if sufficient 
reason therefor be made to appear.” And § 17 (7) pro-
vides that if after rehearing or reconsideration the orig-
inal decision, order, or requirement appears “unjust or 
unwarranted,” the Commission may “reverse, change, or 
modify” the same. These broad powers are plainly 
adequate to add to the findings or firm them up as the 
Commission deems desirable, absent any collision or in-
terference with the District Court.

Unless Congress provides otherwise, “[w]here a motion 
for rehearing is in fact filed there is no final action until 
the rehearing is denied.” Outland v. CAB, 109 U. S. 
App. D. C. 90, 93, 284 F. 2d 224, 227. In multi-party 
proceedings, such as the present one, some may seek 
judicial review and others may seek administrative recon-
sideration. “That both tribunals have jurisdiction does 
not mean, of course, that they w’ill act at cross purposes.” 
W rather-Alvarez Broadcasting, Inc. v. FCC, 101 U. S. 
App. D. C. 324, 327, 248 F. 2d 646, 649. The concept 
“of an indivisible jurisdiction which must be all in one 
tribunal or all in the other may fit” some statutory 
schemes, ibid., but it does not fit this one.

This power of the Commission to reconsider a prior 
decision does not necessarily collide with the judicial 
power of review. For while the court properly could 
provide temporary relief against a Commission order, its 
issuance does not mean that the Commission loses all 
jurisdiction to complete the administrative process. It 
does mean that thereafter the Commission is “without 
power to act inconsistently with the court’s jurisdiction.” 
Inland Steel Co. v. United States, 306 U. S. 153, 160. 
When the Commission made the additional findings after 
its first order was stayed by the court, it did not act 
inconsistently with what the court had done. It did 
not interfere in the slightest with the court’s protective
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order. What the Commission did came before the court 
was ready to hear arguments on the merits and before 
the record was filed with it. Moreover, the Commis-
sion in light of the District Court’s stay, by express terms, 
directed AFL not to perform operations under the first 
order and made the second order effective only on further 
order of the Commission.9 Since by the Act the Com-
mission never lost jurisdiction to pass on petitions for 
rehearing, and since the stay order did not forbid it 
from acting on those pending petitions, it was not neces-
sary for the Commission to seek permission of the court 
to make those rulings.

The Commission reopened the record merely to remedy 
a deficiency in it before any judicial review of the merits 
had commenced and fully honored the stay order of the 
District Court. It therefore acted in full harmony with 
the court’s jurisdiction. D ,J lieversea.

Mr . Justic e Brennan , whom Mr . Justic e Stewar t  
and Mr . Justice  White  join, dissenting.

I would affirm the judgment of the District Court 
on the ground that “[e]ven if ICC had jurisdiction 
to reopen the ICC proceeding and to consider the

9 The District Court’s stay was issued October 2, 1968. On 
October 9, the Commission stayed the effective date of its first 
order “until further order of the Commission.” On November 5, 
1968, the Commission reopened the proceeding before it and directed 
AFL, in light of the District Court’s order, “not to perform” any 
operations under its first order “until further order of the Commis-
sion.” On November 12, 1968, the Commission advised the District 
Court of its action. On December 20, 1968, the Commission entered 
its second order which authorized commencement of service by AFL 
only on further notice by the ICC. On December 31, 1968, a 
supplemental complaint was filed in the District Court challenging 
the Commission’s second order. On January 6, 1969, a single judge 
of the District Court stayed that order. On March 26, 1969, the 
District Court entered its judgment now being reviewed.
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Caputo verified statement, [the statement] would not 
meet the requirements of categories (8) and (9) of ICC 
Rule 49 C. F. R. 1131.2 (c).” 298 F. Supp. 1006, 1011.

Insofar as ICC regulations emphasize the requirement 
of information concerning the ability of existing carriers 
to provide the service sought by a shipper, they imple-
ment not only the statutory standard under Interstate 
Commerce Act § 210a, 49 U. S. C. § 310a, but also the 
fundamental scheme of our national transportation pol-
icy. Ever since the enactment in 1887 of the Interstate 
Commerce Act, 24 Stat. 379, national policy has reflected 
the congressional determination that the public interest 
is served by regulating competition among carriers. See, 
e. g., Act of September 18, 1940, § 1, 54 Stat. 899, 49 
U. S. C. preceding § 1. Regulation of entry into the 
motor transportation industry is one important feature of 
the pattern of regulation. American Trucking Associa-
tions, Inc. v. United States, 344 U. S. 298 (1953); Pan-
Atlantic Steamship Corp. v. Atlantic Coast Line R. Co., 
353 U. S. 436, 440 (1957) (Burton, J., dissenting). The 
Motor Carrier Part of the Interstate Commerce Act was 
passed because “the industry was unstable economically, 
dominated by ease of competitive entry and a fluid rate 
picture” and “as a result . . . became overcrowded with 
small economic units which proved unable to satisfy even 
the most minimal standards of safety or financial respon-
sibility.” Therefore, “Congress felt compelled to require 
authorization for all interstate operations to preserve the 
motor transportation system from over-competition.” 
American Trucking Associations, Inc. v. United States, 
supra, at 312-313. To ensure fair and effective regula-
tion of entry, 49 U. S. C. §§ 305-309 require that entry 
ordinarily be authorized by the ICC only after full ad-
versary proceedings.

Section 210a is a narrow exception to the basic 
procedural pattern of the Motor Carrier Part since it
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permits the Commission to grant temporary operating 
authority after conducting only a minimal adversary 
proceeding;1 under 49 CFR §§1131.2-1131.3 action is 
taken on the basis of the written application, supporting 
statements of shippers, and written responses and 
objections of protestants. But § 210a, like the statu-
tory provision considered in United States v. Drum, 368 
U. S. 370, 375 (1962), expressly “bespeaks congressional 
concern over diversions of traffic which may harm exist-
ing carriers upon whom the bulk of shippers must depend 
for access to market.” The section is explicit that the 
ICC may grant temporary operating authority only “to 
a point or points or within a territory having no carrier 
service capable of meeting such need.” (Emphasis 
supplied.)

This congressional concern to protect existing carriers 
was again forcefully expressed in the 1968 amendment 
to § 203 (b)(5) of the Act, 82 Stat. 448, 49 U. S. C. 
§ 303 (b)(5) (1964 ed., Supp. IV), which curtails sub-
stantially the authority of agricultural cooperatives like 
AFL to haul nonmembers’ freight.

The Senate Committee noted that the decision of the 
Court of Appeals for the Ninth Circuit in Northwest 
Agricultural Cooperative Assn. v. ICC, 350 F. 2d 252 
(1965), “and the publicity attendant thereto has, as a 
practical matter, been construed by some cooperatives 
as an invitation to substantially expand their hauling of 
non-farm-related traffic for nonfarm members, and by 
certain groups and organizations as a device to institute 
unlawful transportation activities.” S. Rep. No. 1152, 
90th Cong., 2d Sess., 6. The report also states, at 2:

“The relative decline of the Nation’s common 
carrier system in recent years is a matter of serious

1 In some “emergency” situations temporary authority may be 
granted without the notice to protestants otherwise required by ICC 
rules. See 49 CFR § 1131.2 (d). That provision is not at issue in 
this case.
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concern. Several traffic studies reveal that common 
carriers have lost considerable traffic which they 
formerly handled and, at the same time, have been 
unable to share proportionately in the additional 
traffic generated by the Nation’s expanding economy.

“This decline is essentially a result of the growth 
of unregulated private and exempt carriage. But it 
is also attributable in part to the growth of unau-
thorized and illegal carriage. Such illegal operators 
are inimical to the public interest, and if left un-
checked, could ultimately undermine the common 
carrier system.”

The ICC recognizes its duty to give effect to this con-
gressional concern for existing carriers in the provision of 
Rule 1131.4(b)(2) that “[a]n immediate and urgent 
need justifying a grant of temporary authority will be de-
termined to exist only where it is established that there is 
or soon will be an immediate transportation need which 
reasonably cannot be met by existing carrier service.” 
This key determination is made upon the basis of the 
information supplied in response to items (8) and (9) 
of 49 CFR § 1131.2 (c). Reasonable disclosure of what-
ever evidence there may be as to the inadequacy of exist-
ing service is thus of crucial importance. Disclosure 
makes it possible for protestants to frame specific ob-
jections addressed to concrete situations, and thereby 
comply with the provision of Rule 1131.3(a)(2) that 
protests “must be specific as to the service which 
[the] protestant can and will offer . . . .” Disclo-
sure also permits the ICC to come to an informed 
judgment that properly respects the congressional con-
cern for existing carriers. It follows that details and not 
generalities are called for. There must be disclosure, 
by dates and results, of efforts made by the shipper 
to obtain the needed service from existing carriers, with 
names and specific reasons given for failure or refusal
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to provide the service. In a case such as this, ICC ac-
tion without such information flouts the congressional 
concern.

ICC Rules 1131.2(c)(8) and (9) are not hypertech- 
nical rules, or mere matters of housekeeping convenience. 
They go to the heart of the issue in a temporary author-
ity proceeding. The significance of the rules does not 
depend on whether, in the Court’s words, they “confer 
important procedural benefits upon individuals,” but 
rather on the fact that they are designed to elicit infor-
mation crucial to determining whether in light of con-
gressional policies a particular factual situation warrants 
the grant of a temporary authority. Nor is the question 
in this case, as the Court assumes, whether the ICC 
erred in failing to require “strict” compliance with the 
rules. The District Court did not hold the Commission 
to a standard of strict compliance, and appellees have 
not argued that strict compliance is required. The issue 
is whether there was reasonable compliance with rules 
that the ICC purported to apply in this case.2 The 
District Court found that the Caputo statement relied on 
by the ICC in issuing the new order “fails to show any 
efforts by the Department of Defense to obtain from 
existing carriers the service AFL seeks to provide, or the 
identity of any existing carriers who failed or refused to 
provide the needed service and the reasons given for 
any such failure or refusal.” 298 F. Supp., at 1011. I

2 The ICC makes no claim that it did not apply its regulations in 
this case; the insistence is that DOD’s supporting statement satis-
fied the rules. There is, therefore, no occasion to consider the 
question mooted in the briefs whether, in light of the principle 
applied in Service n . Dulles, 354 U. S. 363 (1957), the ICC could 
depart from its own rules. See also Vitarelli v. Seaton, 359 U. S. 535 
(1959); Accardi v. Shaughnessy, 347 U. S. 260 (1954); Yellin v. 
United States, 374 U. S. 109 (1963); Bridges v. Wixon, 326 U. S. 
135, 153 (1945).
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reach the same conclusion from my examination of the 
statement.

AFL argues that (8) and (9) require information, 
not action, and that therefore a response that no effort 
has been made to obtain the service from other carriers 
is compliance with both items. However, apart from 
the doubtful premise that in the circumstances of this 
case the statute would authorize a grant of temporary 
operating authority without proof of such effort, the 
argument is foreclosed by the ICC’s express finding in its 
second order that DOD did in fact attempt to obtain 
the service elsewhere.3 See SEC v. Chenery Corp., 332 
U. S. 194, 196 (1947); Burlington Truck Lines, Inc. v. 
United States, 371 U. S. 156, 168-169 (1962).

The ICC makes a different argument. It concedes 
that the DOD statement does not literally comply with 
(8) and (9) but argues that the content of the state-
ment constitutes reasonable compliance. The ICC in-
sists, therefore, that the protesting carriers were not 
prejudiced by the lack of specific information. Insofar 
as this argument rests on the extensive explanation in 
the DOD statement of the advantages of single-line 
service, ICC’s own rule refutes it. 49 CFR § 1131.4 
(b)(4) states:

“Generally, the desire of a shipper for single-line 
service in lieu of existing interchange or connect-
ing-carrier service will not warrant a grant of tem-
porary authority. A grant of temporary authority 
to effectuate single-line service will be authorized 
only when it is clearly established that the carriers 
providing multiple-line service are not capable of, 
or have failed in, meeting the reasonable immediate

3 The ICC expressly found “[t]hat [DOD] has attempted 
but has been unable to obtain the required and necessary type of 
service and knows of no carrier in a position to meet its needs.”
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and urgent needs of shippers or receivers between 
the points or territories and in respect of the com-
modity or commodities involved.”

Thus it was not enough for the statement to assert 
simply that DOD desires AFL’s single-line service be-
cause DOD is interested in economy and efficiency; the 
requirement is that the statement spell out in detail 
just what DOD’s needs are, why these needs cannot 
be met by existing carriers, and why the authority ap-
plied for will enable AFL to meet the needs. Conse-
quently, in this case reasonable compliance with (8) and 
(9) means at least compliance sufficient to permit an 
informed application of the standard set forth in 
§ 1131.4 (b)(4). In my view the DOD statement fails 
this test. It does not indicate specifically what needs are 
not being satisfied by the joint- or single-line services 
provided by existing certificated carriers, or how those 
needs were brought to the attention of the unsatisfactory 
carriers so as to discover whether they could improve 
their performance to meet DOD’s needs.

The statement begins by noting that DOD ships a 
“tremendous volume” of freight between the nine-state 
area and the five-state area in question, and that “ [a] 
part of this traffic requires that it be transported from 
origin to destination in the most expeditious manner 
possible.” It adds that “[t]his defense need for speed 
has not been met in many, many instances by the cur-
rent certified motor carriers due to a number of 
factors,” among which are the facts that the “majority” 
of carriers offer only joint-line service, that “virtually 
all” carriers use regular routes which “often” are cir-
cuitous, and that “some” carriers use single drivers in-
stead of two-man teams. The statement then gives 
three examples of inadequate service. The first two 
examples show that joint-line service is in these instances
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slower than single-line service, but the single-line service 
cited is currently being provided by a certificated car-
rier. Thus these two examples do not show that any of 
DOD’s needs are not currently being met. The third 
example states that in some instances, where single-line 
service is available over regular routes, service over 
irregular routes would be faster. But the statement does 
not identify these instances; it does not state whether 
DOD brought the inadequacies to the attention of any 
carrier; nor does it state that to DOD’s knowledge there 
is no way the certificated carriers could speed up their 
service between the points in question so as to meet 
DOD’s reasonable “immediate and urgent need.” This 
entire segment of the Caputo statement fails substan-
tially to carry out the purpose of Rules 1131.2 (c)(8) 
and (9) because it does not sufficiently identify what 
DOD regards as particular inadequacies in current serv-
ice, so as to permit the protestants to make a focused 
response and the ICC to make a focused assessment of 
DOD’s asserted needs.

The statement goes on to identify numerous points 
between which no known certificated carrier is authorized 
to provide single-line service. But for none of these 
specific routes does it explain why joint-line service is 
not or could not be made reasonably adequate for DOD’s 
needs.

The statement next refers to particular situations 
calling for reliable delivery times, and examples of 
how present service is unreliable. Again, there is a 
fatal lack of specific information showing that present 
service is inadequate. The statement explains that 
it is often necessary to coordinate arrival of inbound 
shipments with production schedules at factories. As 
an example, it cites a situation in which only one of 
the currently certificated carriers has proven able to 
meet the delivery schedules, even though other car-
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riers were made aware of the need for “timed” deliveries. 
The one satisfactory carrier cannot transport the entire 
load. However, the statement does not identify the 
carriers whose service has been unsatisfactory; it does 
not say what efforts were made to have them improve 
their service; and it does not say why they have not 
conformed to DOD requirements. The same is true of 
the example of present carriers’ failure to make deliveries 
on time for transshipment outside the United States. 
It is also claimed that current carriers sometimes lack 
authority to formulate truckload shipments of diverse 
commodities, but no examples whatever are cited.

Finally, the statement gives five examples of outstand-
ing service by AFL, and states that in each case DOD 
experience shows that joint-line carriers could not have 
met the Department’s needs. Again, the unsatisfactory 
carriers are not identified; their reasons for not improv-
ing are not reported; and the “experience” on which 
DOD bases its assessment of them is not specified.

In sum, the DOD statement fails to supply that con-
crete evidence of the inability of particular existing car-
riers to provide the needed service that would enable 
protestants and ICC to make an informed assessment 
of AFL’s application. Of course, DOD was not called 
upon to supply the specifics of innumerable instances of 
inadequate or unavailable service or of every effort to 
obtain improved service. However, the congressional 
concern expressed in the statutory limitation demanded 
that ICC be given at least enough specifics concerning 
inadequate or unavailable service and efforts to obtain 
better service so that protestants would have an oppor-
tunity for informed rebuttal and ICC the basis for an 
informed determination. It is of course irrelevant that 
DOD is the Nation’s largest shipper and that its freight 
consists almost entirely of defense needs. ICC has held 
that “[w]here necessary facts are lacking” the Govern-
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ment is in no better position than any other shipper. 
Riss & Co., Inc., Extension—Explosives, 64 M. C. C. 299, 
328 (1955), National Ereight, Inc., Extension—Commod-
ities in Bulk, 84 M. C. C. 403, 407 (1961).

The Court purports to find in Estes Express Lines v. 
United States, 292 F. Supp. 842 (D. C. E. D. Va. 1968), 
aff’d per curiam, 394 U. S. 718 (1969), some support for 
its glossing over the inadequacies in the DOD statement. 
In that case an ICC grant of temporary authority was 
sustained without a showing that efforts had been made 
to establish whether any other carrier was able to meet 
the asserted need for the applicant’s services. But the 
differences between that case and the present one are 
instructive. There the application was supported by 
statements of 11 separate shippers, each of whom re-
ported that he had previously obtained the service from 
the applicant, and thus had never sought it elsewhere 
and, further, knew of no other carrier with the special 
characteristics of the applicant. The application cov-
ered a single route between the District of Columbia 
and Richmond, Virginia, and thus it could reasonably 
have been found that protestants were not prejudiced by 
any lack of information in the supporting statements. 
In striking contrast, the authority sought by AFL covers 
transportation between all points in a nine-state area 
and all points in a five-state area. In my view, where 
an applicant seeks temporary authority as broad as this, 
reasonable compliance with Rules 1131.2 (c)(8) and (9) 
requires more information than DOD provided. Accord-
ingly, I would affirm.
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LEWIS et  al . v. MARTIN, DIRECTOR, CALIFOR-
NIA DEPARTMENT OF SOCIAL

WELFARE, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF CALIFORNIA

No. 829. Argued March 3-4, 1970—Decided April 20, 1970

Appellants, recipients of Aid to Families With Dependent Children 
(AFDC) assistance, brought this suit challenging the validity of a 
California law and regulations that conclusively presume that the 
income of a nonadoptive stepfather or a man assuming the role 
of a spouse (MARS) is available to the children in computing 
the AFDC assistance to which they are entitled. Appellants 
contend that the state provisions conflict with the Social Security 
Act and Department of Health, Education, and Welfare (HEW) 
regulations thereunder providing that income from a nonadoptive 
stepfather without legal obligation of support or a MARS may 
not be treated as available to the children absent proof of actual 
contributions. A three-judge District Court., holding the HEW 
regulations invalid, dismissed the complaint. Held:

1. AFDC aid can be granted under the Social Security Act 
only if “a parent” of the needy child is continually absent from 
the home, the term “parent” including only a person with a 
legal duty of support. King v. Smith, 392 U. S. 309, 313, 327. 
Pp. 557-558.

2. The HEW regulation validly implements the Act since HEW 
could reasonably conclude that only a person as near as a real 
or adoptive father would be has the consensual relation to the 
family that makes it reliably certain that his income is actually 
available for support of the children in the household. Pp. 
558-560.

3, The State, which is foreclosed from arguing that the assump- 
tion-of-income provisions comport with the Act as applied to 
MARS, may seek to show on remand only that those provisions 
may be retained under the Act as applied to nonadoptive step-
fathers if it can demonstrate that their legal obligation under 
state law is consistent with that under federal law. P. 560.

312 F. Supp. 197, reversed and remanded.
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Anthony G. Amsterdam argued the cause for appel-
lants. On the brief were Rubin Tepper, Steven J. 
Antler, and Peter Sitkin.

Jay S. Linderman, Deputy Attorney General of Cali-
fornia, argued the cause for appellees. With him on the 
brief were Thomas C. Lynch, Attorney General, and 
Elizabeth Palmer, Deputy Attorney General.

Francis X. Beytagh, Jr., argued the cause for the United 
States as amicus curiae urging reversal. On the brief 
were Solicitor General Griswold, Assistant Attorney Gen-
eral Ruckelshaus, Lawrence G. Wallace, and Alan S. 
Rosenthal. Martin Garbus and Carl Rachlin filed a 
brief for the Center on Social Welfare Policy & Law 
et al. as amici curiae urging reversal.

Mr . Justice  Douglas  delivered the opinion of the 
Court.

Appellants are mothers and children who receive wel-
fare assistance under California law.1 At the time these 
actions were commenced, California law provided1 2 that

1 Some of the appellants sue on behalf of themselves, their children, 
a man assuming the role of spouse (MARS), and all others sim-
ilarly situated. There are also intervenors who represent two 
families, one with a stepfather and another with a MARS.

2 Cal. Welf. & Inst’ns Code § 11351 (1966).
On September 3, 1969, the Governor of California signed into law 

a new § 11351.5 of the California Welfare and Institutions Code, 
which became effective November 10, 1969. It leaves unchanged 
§ 11351 and implementing regulations insofar as they apply to a 
stepfather, but repeals the old § 11351 insofar as it applied to “an 
adult male person assuming the role of spouse.” Under the new 
law, a MARS “shall be required to make a financial contribution 
to the family which shall not be less than it would cost him to 
provide himself with an independent living arrangement.” The 
new law also provides that, under regulations to be promulgated 
by the State Welfare Department, the MARS and the mother will 
be required to present the Department with “all of the facts in con-
nection with the sharing of expenses . . . .”
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payments to a “needy child” who “lives with his mother 
and a stepfather or an adult male person assuming the 
role of spouse to the mother although not legally mar-
ried to her’’—known in the vernacular as a MARS— 
shall be computed after consideration is given to the 
income of the stepfather or MARS.3 The California law 
conclusively presumes that the needs of the children are 
reduced by the amount of income available from the 
man in the house whether or not it is in fact avail-
able or actually used to meet the needs of the dependent 
children.

Following our decision in King v. Smith, 392 U. S. 
309, the Department of Health, Education, and Welfare 
(HEW) promulgated a regulation reaffirming its earlier 
rulings that the income of a man not ceremonially 
married to the mother of the dependent children may 
not be treated as available to the children unless there 
is proof that he has made actual contributions.4 Even 
where the man is ceremonially married to the mother 
but is not the real or adoptive father, his income may 
not be treated as available to the children unless he is 
legally obligated to support the children by state law.5

These suits by appellants were brought in a three- 
judge District Court to have the California law and 
regulations declared invalid. That court dismissed the

3 The California regulations that governed a MARS at the 
time these suits were brought were Cal. State Dept, of Social 
Welfare, Public Social Services Manual §§ 42-535 (effective Nov. 1, 
1967), 44-133.5 (effective July 1, 1967). As to a stepfather, the 
pertinent regulations were id. §§42-531 (effective Nov. 1, 1967), 
44-113.242 (effective July 1, 1967).

For criminal sanctions against a natural father who fails to sup-
port his children see Cal. Penal Code § 270; Cal. Welf. & Inst’ns 
Code §§ 11476-11477 (1966).

4 45 CFR §203.1.
5 Id., §203.1 (a).
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complaints, holding the HEW regulations were invalid. 
312 F. Supp. 197. The cases are here on appeal and we 
noted probable jurisdiction. 396 U. S. 900.

The Social Security Act defines a dependent child 
as a “needy child . . . who has been deprived of paren-
tal support or care by reason of the death, continued 
absence from the home, or physical or mental incapacity 
of a parent, and who is living with” a specified relative. 
§ 406 (a), 49 Stat. 629, 42 U. S. C. § 606 (a). This is 
the Aid to Families With Dependent Children (AFDC) 
program which we discussed in King v. Smith.

The federal statute provides that state agencies ad-
ministering AFDC plans “shall, in determining need 
[of an eligible child], take into consideration any other 
income and resources [of the child] ... as well as any 
expenses reasonably attributable to the earning of any 
such income.” 42 U. S. C. § 602 (a) (7) (1964 ed., Supp. 
IV).

This directive was implemented by a regulation of 
HEW, effective July 1, 1967, which, as then worded, 
provided in part:

“[O]nly income and resources that are, in fact, 
available to an applicant or recipient for current use 
on a regular basis will be taken into consideration in 
determining need and the amount of payment.”6

We stated in King v. Smith, supra, at 319 n. 16, that 
those regulations “clearly comport with” the Act. And 
as we have noted, shortly after King v. Smith, HEW 

6 HEW Handbook of Public Assistance Administration, pt. IV, 
§3131.7. In its present form the regulation provides:

“(ii) . . . in establishing financial eligibility and the amount of 
the assistance payment: . . . (c) only such net income as is actu-
ally available for current use on a regular basis will be considered, 
and only currently available resources will be considered.” 45 CFR 
§233.20 (a) (3) (ii), 34 Fed. Reg. 1395.
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promulgated a new regulation 7 which provided in perti-
nent part:

“(a) A State plan for aid and services to needy 
families with children . . . must provide that the 
determination whether a child has been deprived 
of parental support or care by reason of the death, 
continued absence from the home, or physical or 
mental incapacity of a parent . . . will be made 
only in relation to the child's natural or adoptive 
parent, or in relation to a child’s stepparent who is 
ceremonially married to the child’s natural or adop-
tive parent and is legally obligated to support the 
child under State law of general applicability which 
requires stepparents to support stepchildren to the 
same extent that natural or adoptive parents are 
required to support their children.

‘‘(b) The inclusion in the family, or the presence 
in the home, of a ‘substitute parent’ or ‘man-in-the- 
house’ or any individual other than one described 
in paragraph (a) of this section is not an acceptable 
basis for a finding of ineligibility or for assuming 
the availability of income by the State. ... [I]n 
the consideration of all income and resources in 
establishing financial eligibility and the amount of 
the assistance payment, only such net income as is 
actually available for current use on a regular basis 
will be considered, and the income only of the parent 
described in paragraph {a) of this section will be 
considered available for children in the household 
in absence of proof of actual contributions.” (Em-
phasis added.)

In other words, the regulations explicitly negate the 
idea that in determining a child’s needs, a stepfather 
(i. e., a man married to a child’s mother but who has not

45 CFR §203.1.
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adopted the child and is not legally obligated to support 
the child under state law) or a MARS may be presumed 
to be providing support.8

We said in King v. Smith that AFDC aid can be 
granted “only if ‘a parent’ of the needy child is con-
tinually absent from the home.” 392 U. S., at 313. If 
the stepfather or MARS is a “parent” within the meaning 
of the federal Act, any federal matching assistance under 
the AFDC program for children living with a MARS or 
stepfather would not be available to appellants. The 
three-judge court said that “[t]he HEW regulation, by 
requiring proof of actual contributions from a MARS, 
reduces the expectation of Congress to a mere hope.” 
312 F. Supp., at 202. We disagree. We traversed the 
entire spectrum of that question in King v. Smith, and 
find it unnecessary to restate the legislative history 
of the relevant statutes. We concluded that Con-
gress “intended the term ‘parent’ in § 406 (a) of the 
Act ... to include only those persons with a legal 
duty of support.” 392 U. S., at 327. And we went 
on to say:

“It is clear, as we have noted, that Congress 
expected ‘breadwinners’ who secured employment

8 An exception is a person whose presence is deemed essential 
to the well-being of the recipient of assistance and who is included 
in the family budget unit for calculation of need. See 42 U. S. C. 
§602 (a)(7) (1964 ed., Supp. IV) which provides:

“A State plan . . . must . . . provide that the State agency 
shall, in determining need, take into consideration any other 
income and resources of any child or relative claiming aid to 
families with dependent children, or of any other individual (living 
in the same home as such child and relative) whose needs the 
State determines should be considered in determining the need 
of the child or relative claiming such aid, as well as any expenses 
reasonably attributable to the earning of any such income . . .

The so-called AFDC “essential person” is also covered by regula-
tion. See 45 CFR § 233.20 (a) (2) (vi), 34 Fed. Reg. 1394.
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would support their children. This congressional 
expectation is most reasonably explained on the basis 
that the kind of breadwinner Congress had in mind 
was one who was legally obligated to support his 
children. We think it beyond reason to believe that 
Congress would have considered that providing em-
ployment for the paramour of a deserted mother 
would benefit the mother’s children whom he was 
not obligated to support.

“By a parity of reasoning, we think that Congress 
must have intended that the children in such a 
situation remain eligible for AFDC assistance not-
withstanding their mother’s impropriety.” Id., at 
329.

That reasoning led us to invalidate Alabama’s “sub-
stitute father” regulation.9 * * * * * is Like reasoning leads us to 
hold, contrary to the three-judge District Court, that 
the HEW regulation is valid. We only add that HEW 
might reasonably conclude that only he who is as near 
as a real or adoptive father would be has that consensual 
relation to the family which makes it reliably certain 
that his income is actually available for support of the 
children in the household. HEW may, in other words, 
reasonably conclude that an obligation to support under

9 “Under the Alabama regulation, an ‘able-bodied man, married
or single, is considered a substitute father of all the children of
the applicant . . . mother’ in three different situations: (1) if 
‘he lives in the home with the child’s natural or adoptive mother
for the purpose of cohabitation’; or (2) if ‘he visits [the home]
frequently for the purpose of cohabiting with the child’s natural
or adoptive mother’; or (3) if ‘he does not frequent the home but 
cohabits with the child’s natural or adoptive mother elsewhere.’ 
Whether the substitute father is actually the father of the children
is irrelevant. It is also irrelevant whether he is legally obligated 
to support the children, and whether he does in fact contribute to 
their support. What is determinative is simply whether he 
‘cohabits’ with the mother.” 392 U. S., at 313-314.
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state law must be of “general applicability” to make that 
obligation in reality a solid assumption on which esti-
mates of funds actually available to children on a regular 
basis may be calculated.

Any lesser duty of support might merely be a device 
for lowering welfare benefits without guaranteeing that 
the child would regularly receive the income on which 
the reduction is based, that is to say, it would not approx-
imate the obligation to support placed on and normally 
assumed by natural or adoptive parents. That reading of 
the Act and of King v. Smith certainly cannot be said 
to be impermissible.

Our decision in King v. Smith held only that a legal 
obligation to support was a necessary condition for 
qualification as a “parent”; it did not also suggest that 
it would always be a sufficient condition. We find 
nothing in this regulation to suggest inconsistency with 
the Act’s basic purpose of providing aid to “needy” 
children, except where there is a “breadwinner” in the 
house who can be expected to provide such aid himself. 
HEW, the agency charged with administering the Act, 
has apparently concluded that as a matter of current, 
practical realities, the relationship of the MARS to the 
home is less stable than that of the stepfather who at 
least has the additional tie of the ceremonial marriage, 
and that the likelihood of the MARS’ contributing his 
income to the children—even if legally obligated to do 
so—is sufficiently uncertain in the absence of the mar-
riage tie, to prevent viewing him as a “breadwinner” 
unless the bread is actually set on the table. Nothing 
in this record shows that this administrative judgment 
does not correspond to the facts. We give HEW the 
deference due the agency charged with the administra-
tion of the Act, see, e. g., Red Lion Broadcasting Co., 
Inc. v. FCC, 395 U. S. 367, 381; Zemel v. Rusk, 381 
U. S. 1, 11-12. In the absence of proof of actual con-
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tribution, California may not consider the child’s “re-
sources” to include either the income of a nonadopting 
stepfather who is not legally obligated to support the 
child as is a natural parent, or the income of a MARS— 
whatever the nature of his obligation to support.

California on remand is foreclosed from arguing that 
its assumption-of-income provisions are consistent with 
the Act as applied to MARS; the State is limited to 
demonstrating that those provisions may be retained 
under the Act as applied to nonadopting stepfathers by 
showing that the legal obligation placed on such step-
parents is consistent with the obligation required by the 
federal regulation.

Whether in that posture of the case California’s laws 
and regulations are inconsistent with the federal standard 
is a question that the District Court did not reach. The 
case is therefore reversed and remanded so that such 
an adjudication can be made.

It is so ordered.

Mr . Justice  Black , with whom The  Chief  Justice  
joins, dissenting.

In my dissenting opinion in Rosado v. Wyman, ante, 
at 430-433, I pointed out that in many lawsuits 
brought against state welfare authorities by recipients 
of Aid to Families With Dependent Children (AFDC) 
the real controversy is not between the AFDC recip-
ients and the State but between the Federal Govern-
ment and the state government. This case presents 
precisely that situation. The Solicitor General has in-
formed the Court that the Department of Health, Edu-
cation, and Welfare (HEW)—the federal agency vested 
by statute with the duty of insuring that States which 
receive federal AFDC matching funds abide by the fed-
eral requirements—has determined that § 11351 of the 
California Welfare and Institutions Code is inconsistent 
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with federal AFDC regulations, 45 CFR § 203.1. This 
California statute provided when this suit was brought 
that the income of a stepfather or a man assuming the 
role of a spouse (MARS) to the mother of dependent, 
needy children shall be considered as available to the 
children in computing the AFDC assistance to which 
the children are entitled. The federal regulations, how-
ever, in general refuse to assume that the income of a 
stepfather or MARS is available to the children in the 
absence of proof of actual contributions. California 
admits that there is a conflict between these state and 
federal provisions but contends that the federal regula-
tions are inconsistent with the requirements of the Social 
Security Act and that its statute is consistent with the 
Act. The controversy between these two governments 
is thus real and substantial. It was for exactly such 
situations that the Social Security Act provided a com-
prehensive remedial scheme for resolving disputes be-
tween federal and state governments. See 42 U. S. C. 
§§ 602, 604, 1316 (1964 ed. and Supp. IV). Under this 
scheme HEW has the power, subject to certain notice 
and hearing requirements, to terminate AFDC assistance 
to a State that refuses to conform to the federal policies. 
In this case, the termination of federal AFDC assistance 
to California or the credible threat to terminate that 
assistance in the near future would compel a resolution 
of the underlying issue in this lawsuit by forcing Califor-
nia (1) to amend its laws to conform to the existing 
federal regulations, (2) to challenge HEW’s deter-
mination of nonconformity in the federal courts as 
provided in 42 U. S. C. § 1316 (1964 ed., Supp. IV), or 
(3) to withdraw from the federally assisted AFDC pro-
gram. Generally, the Act provides procedures that allow 
the state and federal governments to resolve their dif-
ference either by agreement or by lawsuit. As I stated 
in my dissent in Rosado v. Wyman, supra, at 434-435,
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if the congressional objective in establishing the Act’s 
remedial procedures is to be realized it is imperative that 
the integrity of these procedures not be undermined by 
premature lawsuits brought by welfare recipients. I 
think these remedial provisions of the Social Security 
Act reflect an unmistakable intent to give HEW primary 
jurisdiction over technical and difficult welfare issues 
and that these procedures should be the exclusive ones 
until they have been exhausted. Accordingly, in my 
view it was error for the District Court to assume juris-
diction and decide this case. It is strange indeed to me 
that the Federal Government has never been made a 
party to this lawsuit although its interests are deeply 
involved.

I would add this note of caution, however. The 
Federal Government has no power under our Constitu-
tion to force or coerce a State into disobeying its own 
valid laws while those laws are still on the books. My 
concern in this regard arises from my belief that a State, 
absent some express constitutional prohibition, has 
power and authority to fix and determine the property 
relationships and support obligations among persons 
within its boundaries. I certainly hope that the opin-
ion of the Court today will not be interpreted as com-
pelling a State to violate its own valid laws in order to 
obtain money from the Federal Government.

When this action was brought challenging the Cali-
fornia statute as inconsistent with the federal regula-
tions, HEW was in the process of considering the effect 
of its new regulations on the California statute. It is 
now clear that HEW was preparing to rule that the 
California provision was inconsistent with the federal 
requirements. If this Court today would vacate the 
judgment of the District Court, that order would leave 
HEW free to proceed to settle its controversy with Cali-
fornia as Congress has provided. For this reason, and
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for those stated above, I would vacate the judgment of 
the District Court and order that the case be dismissed 
as prematurely brought.

Mr . Chief  Just ice  Burger , dissenting.
Unlike Dandridge v. Williams, ante, p. 471, the admin-

istrative procedures provided by statute have not been 
exhausted here. For this reason HEW’s primary juris-
diction remains a bar to the jurisdiction of federal courts 
over suits brought by welfare recipients. See Rosado v. 
Wyman, ante, p. 430 (dissenting opinion of Mr . Justice  
Black ). I therefore join the dissent filed by Mr . 
Just ice  Black .
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BACHELLAR et  al . v . MARYLAND

CERTIORARI TO THE COURT OF SPECIAL 
APPEALS OF MARYLAND

No. 729. Argued March 2, 1970—Decided April 20, 1970

Petitioners’ convictions for violating Maryland’s disorderly conduct 
statute stemming from a demonstration protesting the Vietnam 
conflict must be set aside, as the jury’s general verdict, in light 
of the trial judge’s instructions, could have rested on several 
grounds, including “the doing or saying ... of that which offends, 
disturbs, incites, or tends to incite a number of people gathered 
in the same area,” and a conviction on that ground would violate 
the constitutional protection for the advocacy of unpopular 
ideas. Stromberg v. California, 283 U. S. 359. Pp. 565-571.

3 Md. App. 626, 240 A. 2d 623, reversed and remanded.

Anthony G. Amsterdam argued the cause for peti-
tioners. With him on the brief was Fred E. Weisgal.

H. Edgar Lentz, Assistant Attorney General of Mary-
land, argued the cause for respondent. With him on the 
brief were Francis B. Burch, Attorney General, and 
Edward F. Borgerding, Assistant Attorney General.

Mr . Justic e Brennan  delivered the opinion of the 
Court.

A jury in Baltimore City Criminal Court convicted 
petitioners of violating Md. Ann. Code, Art. 27, § 123 
(1967 Repl. Vol.),1 which prohibits “acting in a disorderly 
manner to the disturbance of the public peace, upon any 
public street ... in any [Maryland] city . . . .”1 2 The

1 The trial in the Criminal Court was de novo upon appeal from 
a conviction in the Municipal Court of Baltimore. The Criminal 
Court judge sentenced each petitioner to 60 days in jail and a $50 
fine.

2 The statute was amended in 1968 but without change in the 
operative language involved in this case. See Md. Ann. Code, 
Art. 27, § 123 (c) (Supp. 1969).
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prosecution arose out of a demonstration protesting the 
Vietnam war which was staged between 3 and shortly 
after 5 o’clock on the afternoon of March 28, 1966, in 
front of a United States Army recruiting station located 
on a downtown Baltimore street. The Maryland Court 
of Special Appeals rejected petitioners’ contention that 
their conduct was constitutionally protected under the 
First and Fourteenth Amendments and affirmed their 
convictions. 3 Md. App. 626, 240 A. 2d 623 (1968). 
The Court of Appeals of Maryland denied certiorari 
in an unreported order. We granted certiorari, 396 U. S. 
816 (1969). We reverse.

The trial judge instructed the jury that there were 
alternative grounds upon which petitioners might be 
found guilty of violating § 123. The judge charged, 
first, that a guilty verdict might be returned if the 
jury found that petitioners had engaged in “the doing 
or saying or both of that which offends, disturbs, incites 
or tends to incite a number of people gathered in the 
same area.” The judge also told the jury that “[a] re-
fusal to obey a policeman’s command to move on when 
not to do so may endanger the public peace, may amount 
to disorderly conduct.”3 So instructed, the jury re-

3 Both elements of the instruction were based on the Maryland 
Court of Appeals’ construction of § 123 in Drews v. Maryland, 224 
Md. 186, 192, 167 A. 2d 341, 343-344 (1961), vacated and re-
manded on other grounds, 378 U. S. 547 (1964), reaffirmed on 
remand, 236 Md. 349, 204 A. 2d 64 (1964), appeal dismissed and 
cert, denied, 381 U. S. 421 (1965). The instruction was “that dis-
orderly conduct is the doing or saying or both of that which offends, 
disturbs, incites or tends to incite a number of people gathered in 
the same area. It is conduct of such nature as to affect the peace 
and quiet of persons who may witness it and who may be disturbed 
or provoked to resentment because of it. A refusal to obey a 
policeman’s command to move on when not to do so may endanger 
the public peace, may amount to disorderly conduct.”

The trial judge refused to grant petitioners’ request that the jury 
be charged to disregard any anger of onlookers that arose from their 
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turned a general verdict of guilty against each of the 
petitioners.

Since petitioners argue that their conduct was consti-
tutionally protected, we have examined the record for 
ourselves. When “a claim of constitutionally protected 
right is involved, it ‘remains our duty ... to make an 
independent examination of the whole record.’ ” Cox 
v. Louisiana (Z), 379 U. S. 536, 545 n. 8 (1965). We shall 
discuss first the factual situation that existed until 
shortly before 5 o’clock on the afternoon of the dem-
onstration, since the pattern of events changed after 
that time. There is general agreement regarding the 
nature of the events during the initial period.

Baltimore law enforcement authorities had advance 
notice of the demonstration, and a dozen or more police 
officers and some United States marshals were on hand 
when approximately 15 protesters began peacefully to 
march in a circle on the sidewalk in front of the station. 
The marchers carried or wore signs bearing such legends 
as: “Peasant Emancipation, Not Escalation,” “Make 
Love not War,” “Stop in the Name of Love,” and “Why 
are We in Viet Nam?” The number of protesters in-
creased to between 30 and 40 before the demonstration 
ended. A crowd of onlookers gathered nearby and across 
the street. From time to time some of the petitioners 
and other marchers left the circle and distributed leaflets

disagreement with petitioners’ expressed views about Vietnam. 
For example, the judge refused to instruct the jury that “if the 
only threat of public disturbance arising from the actions of these 
defendants was a threat that arose from the anger of others who 
were made angry by their disagreement with the defendants’ 
expressed views concerning Viet Nam, or American involvement in 
Viet Nam, you must acquit these defendants. And if you have a 
reasonable doubt whether the anger of those other persons was 
occasioned by their disagreement with defendants’ views on Viet 
Nam, rather than by the conduct of the defendants in sitting or 
staying on the street, you must acquit these defendants.”
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among and talked to persons in the crowd. The lieu-
tenant in charge of the police detail testified that he 
“overheard” some of the marchers debate with members 
of the crowd about “the Viet Cong situation,” and that 
a few in the crowd resented the protest; “[o]ne par-
ticular one objected very much to receiving the circular.” 
However, the lieutenant did not think that the situation 
constituted a disturbance of the peace. He testified 
that “[a’Js long as the peace was not disturbed I wasn’t 
doing anything about it.”

Clearly the wording of the placards was not within 
that small class of “fighting words” that, under Chap- 
linsky n . New Hampshire, 315 U. S. 568, 574 (1942), 
are “likely to provoke the average person to retaliation, 
and thereby cause a breach of the peace,” nor is there 
any evidence that the demonstrators’ remarks to the 
crowd constituted “fighting words.” Any shock effect 
caused by the placards, remarks, and peaceful marching 
must be attributed to the content of the ideas being 
expressed, or to the onlookers’ dislike of demonstrations 
as a means of expressing dissent. But “[i]t is firmly 
settled that under our Constitution the public expres-
sion of ideas may not be prohibited merely because the 
ideas are themselves offensive to some of their hearers,” 
Street v. New York, 394 U. S. 576, 592 (1969); see also 
Cox v. Louisiana (Z), supra; Edwards v. South Carolina, 
372 U. S. 229 (1963); Terminiello v. Chicago, 337 U. S. 
1 (1949), or simply because bystanders object to peaceful 
and orderly demonstrations. Plainly nothing that oc-
curred during this period could constitutionally be the 
ground for conviction under § 123. Indeed, the State 
makes no claim that § 123 was violated then.

We turn now to the events that occurred shortly 
before and after 5 o’clock. The petitioners had left the 
marchers after half past 3 to enter the recruiting station. 
There they had attempted to persuade the sergeant in
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charge to permit them to display their antiwar materials 
in the station or in its window fronting on the sidewalk. 
The sergeant had told them that Army regulations for-
bade him to grant such permission. The six thereupon 
staged a sit-in on chairs and a couch in the station.4 
A few minutes before 5 o’clock the sergeant asked them 
to leave, as he wanted to close the station for the day. 
When petitioners refused, the sergeant called on United 
States marshals who were present in the station to re-
move them. After deputizing several police officers to 
help, the marshals undertook to eject the petitioners.5

There is irreconcilable conflict in the evidence as to 
what next occurred. The prosecution’s witnesses testi-
fied that the marshals and the police officers “escorted” 
the petitioners outside, and that the petitioners there-
upon sat or lay down, “blocking free passage of the side-
walk.” The police lieutenant in charge stated that 
he then took over and three times ordered the petitioners 
to get up and leave. He testified that when they re-
mained sitting or lying down, he had each of them 
picked up bodily and removed to a patrol wagon. In 
sharp contrast, defense witnesses said that each peti-
tioner was thrown bodily out the door of the station 
and landed on his back, that petitioners were not posi-
tioned so as to block the sidewalk completely, and that no 
police command was given to them to move away; on 
the contrary, that as some of them struggled to get to 
their feet, they were held down by the police officers until 
they were picked up and thrown into the patrol wagon. 
The evidence is clear, however, that while petitioners 
were on the sidewalk, they began to sing “We Shall

4 Petitioners’ conduct in the station is not at issue in this case, 
since the State did not prosecute them for their conduct in that 
place.

5 The local police officers were deputized as marshals because 
their local police powers did not extend to the federally operated 
recruiting station.
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Overcome” and that they were surrounded by other 
demonstrators carrying antiwar placards. Thus, peti-
tioners remained obvious participants in the demonstra-
tion even after their expulsion from the recruiting station.6 
A crowd of 50-150 people, including the demonstrators, 
was in the area during this period.

The reaction of the onlookers to these events was sub-
stantially the same as that to the earlier events of the 
afternoon. The police lieutenant added only that two 
uniformed marines in the crowd appeared angry and that 
a few other bystanders “were debating back and forth 
about Bomb Hanoi and different things and I had to be 
out there to protect these people because they wouldn’t 
leave.” Earlier too, however, some of the crowd had 
taken exception to the petitioners’ protest against the 
Vietnam war.

On this evidence, in light of the instructions given by 
the trial judge, the jury could have rested its verdict 
on any of a number of grounds. The jurors may have 
found that petitioners refused “to obey a policeman’s 
command to move on when not to do so [might have 
endangered] the public peace.” Or they may have relied 
on a finding that petitioners deliberately obstructed the 
sidewalk, thus offending, disturbing, and inciting the by-
standers.7 Or the jurors may have credited petitioners’

6 The defense evidence indicated that petitioners were on the 
sidewalk after their removal from the recruiting station for only 
five minutes. A prosecution witness testified that they were there 
for 15 or 20 minutes.

7 Maryland states in its brief, at 41-42, that “[obstructing the 
sidewalk had the legal effect under these circumstances of not only 
constituting a violation of ... § 123 .. . but also of Article 27, 
§ 121 of the Maryland Code, obstructing free passage.” Had the 
State wished to ensure a jury finding on the obstruction question, it 
could have prosecuted petitioners under § 121, which specifically 
punishes “[a]ny person who shall wilfully obstruct or hinder 
the free passage of persons passing along or by any public street or 
highway . . . .”
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testimony that they were thrown to the sidewalk by 
the police and held there, and yet still have found them 
guilty of violating § 123 because their anti-Vietnam 
protest amounted to “the doing or saying ... of that 
which offends, disturbs, incites or tends to incite a num-
ber of people gathered in the same area.” Thus, on 
this record, we find that petitioners may have been found 
guilty of violating § 123 simply because they advocated 
unpopular ideas. Since conviction on this ground would 
violate the Constitution, it is our duty to set aside peti-
tioners’ convictions.

Stromberg v. California, 283 U. S. 359 (1931), is the 
controlling authority. There the jury returned a general 
verdict of guilty against an appellant charged under a 
California statute making it an offense publicly to dis-
play a red flag (a) “as a sign, symbol or emblem of 
opposition to organized government,” (b) “as an invita-
tion or stimulus to anarchistic action,” or (c) “as an aid 
to propaganda that is and was of a seditious character.” 
Id., at 361. This Court held that clause (a) was unconsti-
tutional as possibly punishing peaceful and orderly oppo-
sition to government by legal means and within constitu-
tional limitations. The Court held that, even though the 
other two statutory grounds were severable and constitu-
tional, the conviction had to be reversed, because the ver-
dict “did not specify the ground upon which it rested. 
As there were three purposes set forth in the statute, and 
the jury were instructed that their verdict might be 
given with respect to any one of them, independently 
considered, it is impossible to say under which clause 
of the statute the conviction was obtained. If any one 
of these clauses, which the state court has held to be 
separable, was invalid, it cannot be determined upon this 
record that the appellant was not convicted under that 
clause. ... [T]he necessary conclusion from the man-
ner in which the case was sent to the jury is that, if any
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of the clauses in question is invalid under the Federal 
Constitution, the conviction cannot be upheld.” 283 
U. S., at 368. See also Williams v. North Carolina, 317 
L. S. 287 (1942); Terminiello v. Chicago, supra; Yates 
v. United States, 354 U. S. 298 (1957); Street v. New 
York, supra.

On this record, if the jury believed the State’s 
evidence, petitioners’ convictions could constitutionally 
have rested on a finding that they sat or lay across a 
public sidewalk with the intent of fully blocking passage 
along it, or that they refused to obey police commands to 
stop obstructing the sidewalk in this manner and move 
on. See, e. g., Cox v. Louisiana (I), supra, at 554-555; 
Shuttlesworth v. Birmingham, 382 U. S. 87, 90-91 (1965). 
It is impossible to say, however, that either of these 
grounds was the basis for the verdict. On the contrary, 
so far as we can tell, it is equally likely that the verdict 
resulted “merely because [petitioners’ views about Viet-
nam were] themselves offensive to some of their hearers.” 
Street v. New York, supra, at 592. Thus, since peti-
tioners’ convictions may have rested on an unconstitu-
tional ground, they must be set aside.

The judgment of the Maryland Court of Special Ap-
peals is reversed and the case is remanded for further 
proceedings not inconsistent with this opinion.

It is so ordered.
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WOODWARD et  al . v. COMMISSIONER OF 
INTERNAL REVENUE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT

No. 412. Argued February 26, 1970—Decided April 20, 1970

Petitioner taxpayers, majority stockholders of an Iowa corporation, 
voted for perpetual extension of the corporate charter, and 
under Iowa law became obliged to purchase at its “real value” 
the stock of a minority shareholder who had voted against the 
extension. On the parties’ failure to agree on the “real value” 
of the minority interest, petitioners brought an appraisal action 
in state court and thereafter bought the minority stock at a value 
fixed by the court. In their federal income tax returns petitioners 
claimed deductions as “ordinary . . . expenses paid ... for the 
management, conservation, or maintenance of property held for 
the production of income” for attorneys’, accountants’, and 
appraisers’ fees in connection with the appraisal litigation. The 
Commissioner of Internal Revenue disallowed the deductions “be-
cause the fees represent capital expenditures in connection with 
the acquisition of capital stock of a corporation,” a determination 
sustained by the Tax Court and the Court of Appeals. Peti-
tioners contend that current deductibility is justified on the 
ground that the “primary purpose” of the litigation was not for 
defense or perfection of title (a nondeductible capital expendi-
ture) but to determine the stock’s value. Held: The expenses 
incurred by petitioners must be treated as part of their cost in 
acquiring the stock rather than as ordinary expenses since the 
appraisal proceeding was merely the substitute provided by state 
law for the process of negotiation to fix the price at which the 
stock was to be purchased. The appropriate standard here is the 
origin of the claim litigated rather than the taxpayers’ “primary 
purpose” in incurring the appraisal litigation expenses. Pp. 
575-579.

410 F. 2d 313, affirmed.

Donald P. Cooney argued the cause for petitioners. 
On the brief was Martin M. Cooney.
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Assistant Attorney General Walters argued the cause 
for respondent. With him on the brief were Solicitor 
General Griswold, Matthew J. Zinn, Gilbert E. Andrews, 
and Stuart A. Smith.

Mr . Justi ce  Marsha ll  delivered the opinion of the 
Court.

This case and United States v. Hilton Hotels Corp., 
post, p. 580, involve the tax treatment of expenses 
incurred in certain appraisal litigation.

Taxpayers owned or controlled a majority of the 
common stock of the Telegraph-Herald, an Iowa pub-
lishing corporation. The Telegraph-Herald was incor-
porated in 1901, and its charter was extended for 
20-year periods in 1921 and 1941. On June 9, 1960, tax-
payers voted their controlling share of the stock of the 
corporation in favor of a perpetual extension of the 
charter. A minority stockholder voted against the ex-
tension. Iowa law requires “those stockholders voting 
for such renewal . . . [to] purchase at its real value 
the stock voted against such renewal.” Iowa Code 
§491.25 (1966).

Taxpayers attempted to negotiate purchase of the dis-
senting stockholder’s shares, but no agreement could be 
reached on the “real value” of those shares. Conse-
quently, in 1962 taxpayers brought an action in state 
court to appraise the value of the minority stock in-
terest. The trial court fixed a value, which was slightly 
reduced on appeal by the Iowa Supreme Court, Wood-
ward v. Quigley, 257 Iowa 1077, 133 N. W. 2d 38, on 
rehearing, 257 Iowa 1104, 136 N. W. 2d 280 (1965). 
In July 1965, taxpayers purchased the minority stock 
interest at the price fixed by the court.

During 1963, taxpayers paid attorneys’, accountants’, 
and appraisers’ fees of over $25,000, for services rendered 



574 OCTOBER TERM, 1969

Opinion of the Court 397 U. S.

in connection with the appraisal litigation. On their 
1963 federal income tax returns, taxpayers claimed de-
ductions for these expenses, asserting that they were 
“ordinary and necessary expenses paid ... for the man-
agement, conservation, or maintenance of property held 
for the production of income” deductible under § 212 of 
the Internal Revenue Code of 1954, 26 U. S. C. § 212. 
The Commissioner of Internal Revenue disallowed the 
deduction “because the fees represent capital expendi-
tures incurred in connection with the acquisition of 
capital stock of a corporation.” The Tax Court sus-
tained the Commissioner’s determination, with two dis-
senting opinions, 49 T. C. 377 (1968), and the Court of 
Appeals affirmed, 410 F. 2d 313 (C. A. 8th Cir. 1969). 
We granted certiorari, 396 U. S. 875 (1969), to resolve 
the conflict over the deductibility of the costs of ap-
praisal proceedings between this decision and the decision 
of the Court of Appeals for the Seventh Circuit in 
United States v. Hilton Hotels Corp., supra.1 We affirm.

Since the inception of the present federal income tax 
in 1913, capital expenditures have not been deductible.1 2 
See Internal Revenue Code of 1954, § 263. Such ex-
penditures are added to the basis of the capital asset

1 Other federal court decisions on the point are in conflict. 
Compare Boulder Building Corp. v. United States, 125 F. Supp. 
512 (D. C. W. D. Okla. 1954) (holding appraisal proceeding costs 
capital expenditures), with Smith Hotel Enterprises, Inc. v. Nelson, 
236 F. Supp. 303 (D. C. E. D. Wis. 1964) (holding such costs 
deductible as ordinary and necessary business expense). And see 
Heller v. Commissioner, 2 T. C. 371 (1943),. aff’d, 147 F. 2d 376 
(C. A. 9th Cir. 1945) (holding dissenting stockholder’s appraisal 
costs deductible under predecessor to § 212).

See also Naylor v. Commissioner, 203 F. 2d 346 (C. A. 5th Cir. 
1953), in which expenses of litigation to fix the purchase price of 
stock sold pursuant to an option to purchase it at its net asset 
value on a certain date were held deductible under the predecessor 
of § 212.

2 See § II B of the Income Tax Act of 1913, 38 Stat. 167.
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with respect to which they are incurred, and are taken 
into account for tax purposes either through deprecia-
tion or by reducing the capital gain (or increasing the 
loss) when the asset is sold. If an expense is capital, 
it cannot be deducted as “ordinary and necessary,” either 
as a business expense under § 162 of the Code or as an 
expense of “management, conservation, or maintenance” 
under § 212.3

It has long been recognized, as a general matter, that 
costs incurred in the acquisition or disposition of a cap-
ital asset are to be treated as capital expenditures. The 
most familiar example of such treatment is the capitali-
zation of brokerage fees for the sale or purchase of securi-
ties, as explicitly provided by a longstanding Treasury 
regulation, Treas. Reg. on Income Tax § 1.263 (a)-2 (e), 
and as approved by this Court in Helvering n . Winmill, 
305 U. S. 79 (1938), and Spreckels v. Commissioner, 315 
U. S. 626 (1942). The Court recognized that brokers’ 
commissions are “part of the acquisition cost of the secu-
rities,” Helvering v. Winmill, supra, at 84, and relied on 
the Treasury regulation, which had been approved by 
statutory re-enactment, to deny deductions for such com-
missions even to a taxpayer for whom they were a reg-
ular and recurring expense in his business of buying and 
selling securities.

The regulations do not specify other sorts of acquisi-
tion costs, but rather provide generally that “[t]he cost 
of acquisition . . . of . . . property having a useful life 
substantially beyond the taxable year” is a capital ex-

3 The two sections are in pari materia with respect to the capital-
ordinary distinction, differing only in that § 212 allows deductions 
for the ordinary and necessary expenses of nonbusiness profitmaking 
activities. See United States v. Gilmore, 372 U. S. 39, 44-45 (1963). 
Heller n . Commissioner, n. 1, supra, may have been based in part on 
the premise that the predecessor of §212 permitted the deduction of 
some expenses that would have been capitalized if incurred in the 
conduct of a trade or business.
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penditure. Treas. Reg. on Income Tax § 1.263 (a)-2 (a). 
Under this general provision, the courts have held that 
legal, brokerage, accounting, and similar costs incurred in 
the acquisition or disposition of such property are capital 
expenditures. See, e. g., Spangler v. Commissioner, 323 
F. 2d 913, 921 (C. A. 9th Cir. 1963); United States v. 
St. Joe Paper Co., 284 F. 2d 430, 432 (C. A. 5th Cir. 
1960). See generally 4A J. Mertens, Law of Federal 
Income Taxation §§ 25.25, 25.26, 25.40, 25A.15 (1966 
rev.). The law could hardly be otherwise, for such ancil-
lary expenses incurred in acquiring or disposing of an 
asset are as much part of the cost of that asset as is the 
price paid for it.

More difficult questions arise with respect to another 
class of capital expenditures, those incurred in “de-
fending or perfecting title to property.” Treas. Reg. 
on Income Tax § 1.263 (a)-2 (c). In one sense, any law-
suit brought against a taxpayer may affect his title to 
property—money or other assets subject to lien.4 The 
courts, not believing that Congress meant all litigation 
expenses to be capitalized, have created the rule that 
such expenses are capital in nature only where the tax-
payer’s “primary purpose” in incurring them is to defend 
or perfect title. See, e. g., Rassenfoss v. Commissioner, 
158 F. 2d 764 (C. A. 7th Cir. 1946); Industrial Aggre-
gate Co. v. United States, 284 F. 2d 639, 645 (C. A. 8th 
Cir. 1960). This test hardly draws a bright line, and 
has produced a melange of decisions, which, as the Tax 
Court has noted, “ [i] t would be idle to suggest . . . can 
be reconciled.” Ruoff v. Commissioner, 30 T. C. 204, 
208 (1958).5

4 See Hochschild v. Commissioner, 161 F. 2d 817, 820 (C. A. 2d 
Cir. 1947) (Frank, J., dissenting).

5 A large number of these decisions are collected in 4A Mertens, 
supra, §§ 25.24, 25A.16.
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Taxpayers urge that this “primary purpose” test, de-
veloped in the context of cases involving the costs of 
defending property, should be applied to costs incurred 
in acquiring or disposing of property as well. And if 
it is so applied, they argue, the costs here in question 
were properly deducted, since the legal proceedings in 
which they were incurred did not directly involve the 
question of title to the minority stock, which all agreed 
was to pass to taxpayers, but rather was concerned 
solely with the value of that stock.6

We agree with the Tax Court and the Court of Appeals 
that the “primary purpose” test has no application here. 
That uncertain and difficult test may be the best that 
can be devised to determine the tax treatment of costs 
incurred in litigation that may affect a taxpayer’s title 
to property more or less indirectly, and that thus calls 
for a judgment whether the taxpayer can fairly be said 
to be “defending or perfecting title.” Such uncertainty 
is not called for in applying the regulation that makes 
the “cost of acquisition” of a capital asset a capital ex-
pense. In our view application of the latter regulation 
to litigation expenses involves the simpler inquiry 
whether the origin of the claim litigated is in the process 
of acquisition itself.

A test based upon the taxpayer’s “purpose” in under-
taking or defending a particular piece of litigation would 
encourage resort to formalisms and artificial distinctions. 
For instance, in this case there can be no doubt that

6 Taxpayers argue at length that under Iowa law title to the 
stock passed before the appraisal proceeding. The Court of Appeals 
viewed Iowa law differently, and it seems to us that it was correct 
in so doing. See United States v. Hilton Hotels Corp., post, at 583- 
584, n. 2. But resolution of this question of state law makes no 
difference and is not necessary for decision of the case, since, as we 
hold in Hilton Hotels, the sequence in which title passes and price is 
determined is irrelevant for purposes of the tax question involved 
here.



578 OCTOBER TERM, 1969

397 U. S.Opinion of the Court

legal, accounting, and appraisal costs incurred by tax-
payers in negotiating a purchase of the minority stock 
would have been capital expenditures. See Atzingen- 
Whitehouse Dairy Inc. v. Commissioner, 36 T. C. 173 
(1961). Under whatever test might be applied, such 
expenses would have clearly been “part of the acquisi-
tion cost” of the stock. Helvering v. Winmill, supra. 
Yet the appraisal proceeding was no more than the sub-
stitute that state law provided for the process of negotia-
tion as a means of fixing the price at which the stock 
was to be purchased. Allowing deduction of expenses 
incurred in such a proceeding, merely on the ground that 
title was not directly put in question in the particular 
litigation, would be anomalous.

Further, a standard based on the origin of the claim 
litigated comports with this Court’s recent ruling on 
the characterization of litigation expenses for tax pur-
poses in United States v. Gilmore, 372 U. S. 39 (1963). 
This Court there held that the expense of defending a 
divorce suit was a nondeductible personal expense, even 
though the outcome of the divorce case would affect the 
taxpayer’s property holdings, and might affect his busi-
ness reputation. The Court rejected a test that looked 
to the consequences of the litigation, and did not even 
consider the taxpayer’s motives or purposes in undertak-
ing defense of the litigation, but rather examined the 
origin and character of the claim against the taxpayer, 
and found that the claim arose out of the personal rela-
tionship of marriage.

The standard here pronounced may, like any standard, 
present borderline cases, in which it is difficult to deter-
mine whether the origin of particular litigation lies in 
the process of acquisition.7 This is not such a border-

7 See, e. g., Petschek v. United States, 335 F. 2d 734 (C. A. 2d 
Cir. 1964), for a borderline case of whether legal expenses were 
incurred in the disposition of property.
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line case. Here state law required taxpayers to “pur-
chase” the stock owned by the dissenter. In the ab-
sence of agreement on the price at which the purchase 
was to be made, litigation was required to fix the price. 
Where property is acquired by purchase, nothing is 
more clearly part of the process of acquisition than the 
establishment of a purchase price.8 Thus the expenses 
incurred in that litigation were properly treated as part 
of the cost of the stock that the taxpayers acquired.

Affirmed.

8 Taxpayers argue that “purchase” analysis cannot properly be 
applied to the appraisal situation, because the transaction is an in-
voluntary one from their point of view—an argument relied upon 
by the District Court in the Smith Hotel Enterprises case, supra, 
n. 1. In the first place, the transaction is in a sense voluntary, 
since the majority holders know that under state law they will 
have to buy out any dissenters. More fundamentally, however, 
wherever a capital asset is transferred to a new owner in exchange 
for value either agreed upon or determined by law to be a fair 
quid pro quo, the payment itself is a capital expenditure, and 
there is no reason why the costs of determining the amount of that 
payment should be considered capital in the case of the negotiated 
price and yet considered deductible in the case of the price fixed 
by law. See Isaac G. Johnson & Co. v. United States, 149 F. 2d 
851 (C. A. 2d Cir. 1945) (expenses of litigating amount of fair 
compensation in condemnation proceeding held capital expenditures).
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UNITED STATES v. HILTON HOTELS CORP.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT

No. 528. Argued February 26, 1970— 
Decided April 20, 1970

Respondent corporation (Hilton), which owned close to 90% of 
the stock of Waldorf, determined to merge the two companies. 
The merger was formally opposed by the holders of about 6% 
of Waldorf shares, title to whose stock under New York law 
thereupon passed to Waldorf, the dissenters becoming Waldorf’s 
creditors for its fair value. On December 28, 1953, Hilton voted 
its Waldorf stock approving the merger, which was consummated 
in accordance with New York law on December 31. The dis-
senting Waldorf shareowners thereafter rejected a Hilton cash 
offer and began appraisal proceedings in the New York courts. 
Hilton retained a consultant to value the Waldorf stock as of the 
day before the Waldorf shareholders’ merger vote, and also ob-
tained legal and other services in connection with the appraisal 
litigation, which ultimately ended in a settlement. Hilton de-
ducted the consulting and other professional fees on its income 
tax return as ordinary and necessary business expenses, which the 
Commissioner of Internal Revenue disallowed on the ground that 
the payments were capital expenditures. Hilton paid the tax and 
brought this refund suit in District Court, which held that the 
payments related to the appraisal proceeding were deductible. 
The Court of Appeals, applying the “primary purpose” test, 
affirmed, noting that the proceeding was not necessary to effect 
the merger but that its paramount purpose was to determine 
the fair value of the dissenting shareholders’ share in Waldorf. 
Held:

1. Litigation costs arising out of the acquisition of a capital 
asset are capital expenses whether or not the taxpayer incurred 
them for the purpose of defending or perfecting title to property, 
Woodward v. Commissioner, ante, p. 572, and the functional 
nature of the appraisal remedy as a forced purchase of the dis-
senters’ stock is the same, regardless of whether title passed before 
or after the price of their stock was determined. Pp. 583-584.
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2. The debt that Hilton inherited from Waldorf of paying the 
dissenters for their shares retained its capital character through 
the merger, as did the expenditure for fixing the amount of that 
debt. Pp. 584-585.

410 F. 2d 194, reversed and remanded.

Assistant Attorney General Walters argued the cause 
for the United States. With him on the brief were 
Solicitor General Griswold, Matthew J. Zinn, Gilbert E. 
Andrews, and Stuart A. Smith.

Milton A. Levenjeld argued the cause for respondent. 
With him on the brief were Burton W. Kanter and 
Richard M. Kates.

Mr . Justice  Marshall  delivered the opinion of the 
Court.

This is the companion case to Woodward v. Com-
missioner, ante, p. 572, and presents a similar question 
involving the tax treatment of appraisal litigation 
expenses.

In 1953 taxpayer Hilton Hotels Corporation, which 
owned close to 90% of the common shares of the Hotel 
Waldorf-Astoria Corporation, determined to merge the 
two companies. Hilton retained a consulting firm to 
prepare a merger study to determine a fair rate of ex-
change between Hilton stock and Waldorf stock. After 
this study was completed, on November 12, 1953, Hilton 
and Waldorf entered into a merger agreement under 
which Hilton would be the surviving corporation, and 
1.25 shares of Hilton stock would be offered for each 
outstanding Waldorf share not already held by Hilton. 
On December 28, Hilton voted its Waldorf stock to ap-
prove the merger by the requisite majority. Prior to 
the vote, the holders of about 6% of the Waldorf 
shares had filed with Waldorf their written objections
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to the merger, and demanded payment for their stock, 
pursuant to § 91 of the New York Stock Corporation 
Law.

On December 31, 1953, Hilton filed the merger agree-
ment and the certificate of consolidation with the Secre-
tary of State of New York, thus consummating the 
merger under New York law. On January 7, 1954, 
Hilton made a cash offer to the dissenting Waldorf 
shareholders, which they rejected. The dissenters then 
began appraisal proceedings in the New York courts, 
pursuant to § 21 of the New York Stock Corporation 
Law.

Between January and May 1954, Hilton asked its con-
sulting firm to value the Waldorf stock as of December 
27, 1953, the day prior to the Waldorf shareholders’ 
vote approving the merger. Hilton also obtained the 
services of lawyers, and other professional services, in 
connection with the appraisal litigation. The appraisal 
proceeding was finally terminated in June 1955, when 
the state court approved a settlement agreed to by the 
parties.

Hilton deducted the fees paid to the consulting firm, 
and the cost of legal and other professional services 
arising out of the appraisal proceeding, as ordinary and 
necessary business expenses under § 162 of the Internal 
Revenue Code of 1954, 26 U. S. C. § 162. The Commis-
sioner of Internal Revenue disallowed the deduction on 
the ground that the payments were capital expenditures. 
Hilton paid the tax and sued for a refund in the District 
Court. In the course of that suit, Hilton conceded, and 
the court held, that the payments to the consulting firm 
for the pre-merger determination of fair value were a non-
deductible capital outlay. But the District Court held 
that the fees and costs related to the post-merger 
appraisal proceeding itself were deductible. 285 F. Supp. 
617 (D. C. N. D. Ill. 1968). The Court of Appeals



UNITED STATES v. HILTON HOTELS 583

580 Opinion of the Court

affirmed, 410 F. 2d 194 (C. A. 7th Cir.), and we granted 
certiorari, 396 U. S. 954 (1969). We reverse.

The Court of Appeals recognized that expenses of ac-
quiring capital assets are capital expenditures for tax 
purposes. However, the court believed that the “pri-
mary purpose” test of Rassenfoss v. Commissioner, 158 
F. 2d 764 (C. A. 7th Cir. 1946), should be applied to 
determine whether the appraisal proceeding was suffi-
ciently related to the merger or the stock acquisition. 
Noting that “the proceeding was not necessary to the 
consummation of the merger nor did it function pri-
marily to permit the acquisition of the objecting holders’ 
shares,” the court found that “the paramount purpose 
of the appraisal proceeding was to determine the fair 
value of the dissenting stockholders’ shares in Waldorf.” 
410 F. 2d, at 197.

As we held in Woodward, supra, the expenses of liti-
gation that arise out of the acquisition of a capital 
asset are capital expenses, quite apart from whether the 
taxpayer’s purpose in incurring them is the defense or 
perfection of title to property. The chief distinction be-
tween this case and Woodward is that under New York 
law title to the dissenters’ stock passed to Waldorf as 
soon as they formally registered their dissent, placing 
them in the relationship of creditors of the company for 
the fair value of the stock,1 whereas under Iowa law 
passage of title was delayed until after the price was 
settled in the appraisal proceeding.1 2

1 Section 91, subd. 9, of the New York Stock Corporation Law 
provides that a corporate consolidation becomes effective upon the 
filing of the requisite certificate. Section 21, subd. 6, of the same 
law provides that as of the time of a merger vote, a dissenting share-
holder loses all rights as such, except the right to receive payment 
for the value of his shares.

2 Iowa Code §491.25 (1966) provides that majority shareholders 
voting for renewal “shall have three years from the date such 
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This is a distinction without a difference. The func-
tional nature of the appraisal remedy as a forced pur-
chase of the dissenters’ stock is the same, whether title 
passes before or after the price is determined. Deter-
mination and payment of a price is no less an element 
of an acquisition by purchase than is the passage of 
title to the property. In both Woodward and this case, 
the expenses were incurred in determining what that 
price should be, by litigation rather than by negotiation. 
The whole process of acquisition required both legal 
operations—fixing the price, and conveying title to the 
property—and we cannot see why the order in which 
those operations occurred under applicable state law 
should make any difference in the characterization of the 
expenses incurred for the particular federal tax purposes 
involved here.

Hilton also argues that the appraisal costs cannot be 
considered as its own capital expenditures, since Waldorf 
acquired the shares (on December 28) before the merger 
(on December 31). This argument would carry too far. 
It is true that title to the dissenters’ stock passed to 
Waldorf before that corporation was merged into the 
surviving corporation, Hilton. But the stock was never 
paid for by Waldorf; rather Hilton assumed all of 
Waldorf’s debts under the merger agreement, and finally 
paid for the stock after the appraisal proceeding was 
settled. If Waldorf’s acquisition of the minority stock 
interest was not a capital transaction of Hilton’s, then 
Hilton’s payment for the stock itself, as well as the 
expenditures made in fixing that price, would lose its

action for renewal was taken in which to purchase and pay for 
the stock voting against such renewal . . . .” There is no intima-
tion in the statute itself, nor in Iowa cases construing it cited by 
petitioners in Woodward, supra, that dissenters lose any of their 
rights as shareholders, or that title passes to the majority share-
holders, prior to the actual purchase of the dissenters’ shares.
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character as a capital expenditure of Hilton’s. But 
Hilton concedes that the payment for the stock was a 
capital expenditure on its part. The debts that Hilton 
inherited from Waldorf retained their capital or ordinary 
character through the merger, and so did the expenditures 
for fixing the amount of those debts.

In short, the distinctions urged between this case and 
Woodward are not availing. The judgment of the Court 
of Appeals is reversed, and the case is remanded to the 
District Court with directions to dismiss the complaint.

It is so ordered.
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STANDARD INDUSTRIES, INC. v. TIGRETT 
INDUSTRIES, INC., et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT

No. 445. Argued March 2, 1970—Decided April 20, 1970

411 F. 2d 1218, affirmed by an equally divided Court.

I. Walton Bader argued the cause for petitioner. 
With him on the briefs was Maximilian Bader.

Ralph W. Kalish argued the cause and filed a brief 
for respondents.

Lawrence G. Wallace argued the cause for the United 
States as amicus curiae urging reversal. With him on 
the brief were Solicitor General Griswold, Assistant At-
torney General McLaren, and Richard H. Stern.

Sidney Neuman argued the cause for the American 
Patent Law Association as amicus curiae. On the brief 
were Frank L. Neuhauser, John F. Witherspoon, Robert 
E. LeBlanc, William L. Mathis, and Henry Shur.

Per  Curiam .
The judgments are affirmed by an equally divided 

Court.

Mr . Justic e  Black , with whom Mr . Justi ce  Douglas  
joins, dissenting.

In this case respondents sued petitioner for payments 
alleged to be due under a patent-licensing agreement. 
At trial and on appeal petitioner defended primarily on 
the ground that its product did not involve any use of 
the respondent’s patent. Petitioner did not at any time 
attack the validity of the patent itself, and apparently 
conceded that controlling law prevented it from doing so. 
The District Court found that the product did utilize the 
patented invention and awarded damages. The Court
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of Appeals for the Sixth Circuit affirmed in an opinion 
delivered May 27, 1969, 411 F. 2d 1218.

On June 16, 1969, this Court decided in Lear, Inc. v. 
Adkins, 395 U. S. 653, that a patent licensee could attack 
the validity of a patent. That case specifically overruled 
the patent-licensee estoppel doctrine applied in Auto-
matic Radio Mfg. Co. v. Hazeltine Research, Inc., 339 
U. S. 827 (1950), a doctrine that was the controlling 
law at all times in the proceedings below. Petitioner 
now seeks to attack the validity of the patent, but re-
spondents argue that since the issue was never raised 
below, it cannot now be litigated.

The failure to assert invalidity below cannot, in these 
circumstances, be deemed a waiver of that defense. The 
Court has recognized that to be effective a waiver must 
be “an intentional relinquishment or abandonment of 
a known right or privilege,” Johnson v. Zerbst, 304 U. S. 
458, 464 (1938), and we have frequently allowed parties 
to raise issues for the first time on appeal when there 
has been a significant change in the law since the trial. 
This principle has most often been applied in proceed-
ings relating to criminal prosecutions,1 but it has also 
been invoked in purely civil cases.1 2 The principle has 
not been limited to constitutional issues, and the Court 
has permitted consideration on appeal of statutory argu-
ments not presented below.3 In deciding whether such

1See White v. Maryland, 373 U. S. 59 (1963); cf. McConnell 
v. Rhay, 393 U. S. 2 (1968); Tehan n . Shott, 382 U. S. 406 
(1966); Linkletter v. Walker, 381 U. S. 618, 622-629 (1965); 
Griffin v. California, 380 U. S. 609 (1965).

2 Curtis Publishing Co. v. Butts, 388 U. S. 130, 142-145 (opinion 
of Harl an , J.), 172 n. 1 (separate opinion of Brenn an , J.) (1967); 
Rosenblatt v. Baer, 383 U. S. 75 (1966); Vebersee Finanz-Korp. v. 
McGrath, 343 U. S. 205, 213 (1952); Hormel v. Helvering, 312 
U. S. 552, 556-557 (1941).

3 In Hormel v. Helvering, supra, the Court allowed the Commis-
sioner of Internal Revenue to rely on § 22 (a) of the Revenue Act
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new arguments can be considered, we have primarily 
considered three factors: first, whether there has been 
a material change in the law; second, whether assertion 
of the issue earlier would have been futile; and third, 
whether an important public interest is served by allow-
ing consideration of the issue. It is clear to me that 
all these criteria are met in this case.

Undoubtedly our decision in Lear was a major change 
in the field of patent law. The Court implicitly recog-
nized this fact by overruling the estoppel holding in 
Automatic Radio. It is also clear that the trial court 
was satisfied that applicable law precluded the assertion 
of invalidity by patent licensees* 4 and thus earlier argu-
ment on the point would have been futile. Finally, and 
most importantly, an overriding public interest would 
be served by allowing petitioner to challenge the validity 
of this patent. Last Term we unanimously held that 
“the public’s interest in the elimination of specious pat-
ents would be significantly prejudiced if the retroactive 
effect of [Lear} were limited in any way.” Lear, supra, 
at 674 n. 19. I do not understand how today’s decision 
can be reconciled with that statement. Although ana-
lytically this case may present a question of waiver and 
not retroactivity, the public interest that the Court felt 
required full retroactivity in Lear is an equally compelling 
reason for allowing petitioner’s attack now in spite of 
the concessions below. I would vacate the judgments 
below and remand the case to the District Court for a 
determination of the validity of the patent in issue.

of 1934 although his argument before the Board of Tax Appeals 
had rested solely on §§ 166 and 167. We did so because of the 
intervening decision in Helvering v. Clifford, 309 U. S. 331 (1940).

4 App. 52a, 129a-3.
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SNYDER v. WARE et  al .

appeal  from  the  united  state s dist rict  court  for  
THE WESTERN DISTRICT OF LOUISIANA

No. 1225. Decided April 20, 1970

Affirmed.

J. Minos Simon for appellant.

Per  Curiam .
The judgment is affirmed.

JACKSON ET AL. V. DEPARTMENT OF PUBLIC 
WELFARE OF FLORIDA et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF FLORIDA

No. 471, Mise. Decided April 20, 1970

Vacated and remanded.

Howard W. Dixon for appellants.
Earl Faircloth, Attorney General of Florida, T. T. 

Turnbull and Michael Schwartz, Assistant Attorneys 
General, and S. Strome Maxwell for appellees.

Per  Curiam .
The motion for leave to proceed in forma pauperis 

is granted. The judgment is vacated and the case is 
remanded to the District Court for reconsideration in 
light of Goldberg n . Kelly, ante, p. 254; Fed. Rule Civ. 
Proc. 23; and to determine whether the case is moot.

The  Chief  Just ice , Mr . Justice  Black , and 
Mr . Justice  Stewart  dissent.
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GIAGNOCAVO v. BUCKS COUNTY 
COMMISSIONERS

APPEAL FROM THE SUPREME COURT OF PENNSYLVANIA

No. 1239. Decided April 20, 1970

Appeal dismissed.

Peter A. Glascott for appellees.

Per  Curiam .
The motion to dispense with printing the jurisdic-

tional statement is granted.
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

SPARTAN’S INDUSTRIES, INC., et  al . v . TEXAS

APPEAL FROM THE SUPREME COURT OF TEXAS

No. 1255. Decided April 20, 1970

447 S. W. 2d 407, appeal dismissed.

William H. Allen, William H. Bloch, George A. Kamp- 
mann, Oscar Spitz, Harold B. Berman, and Jay S. 
Fichtner for appellants.

Crawford C. Martin, Attorney General of Texas, Nola 
White, First Assistant Attorney General, Alfred Walker, 
Executive Assistant Attorney General, and Robert C. 
Flowers and Monroe Clayton, Assistant Attorneys Gen-
eral, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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SUNDACO, INC., et  al . v. TEXAS et  al .

APPEAL FROM THE COURT OF CIVIL APPEALS OF TEXAS, 
ELEVENTH SUPREME JUDICIAL DISTRICT

No. 1271. Decided April 20, 1970

445 S. W. 2d 606, appeal dismissed.

William H. Allen, Harold B. Berman, and Jay S. 
Fichtner for appellants.

Craw]ord C. Martin, Attorney General, Nola White, 
First Assistant Attorney General, Alfred Walker, Execu-
tive Assistant Attorney General, and Robert C. Flowers 
and Monroe Clayton, Assistant Attorneys General, for 
appellee the State of Texas.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

EUGENE SAND & GRAVEL, INC. v. LOWE et  al .

APPEAL FROM THE SUPREME COURT OF OREGON

No. 1335. Decided April 20, 1970

254 Ore. 518, 459 P. 2d 222, appeal dismissed.

John E. J aqua for appellant.

Per  Curia m .
The appeal is dismissed, it appearing that the judg-

ment below rests upon an adequate state ground.
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GABLE, dba  BOOK SALES CO. v. JENKINS

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF GEORGIA

No. 1049. Decided April 20, 1970

Affirmed.

Wesley R. Asinof for appellant.
Henry L. Bowden for appellee.

Per  Curiam .
The judgment is affirmed.

Mr . Justice  Black  and Mr . Justi ce  White  are of 
the opinion that probable jurisdiction should be noted 
and the case set for oral argument.

Mr . Justice  Douglas  took no part in the considera-
tion or decision of this case.
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HACKNEY, COMMISSIONER OF PUBLIC 
WELFARE OF TEXAS, et  al . v .

MACHADO et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF TEXAS

No. 553. Decided April 20, 1970

299 F. Supp. 644, vacated and remanded.

Crawjord C. Martin, Attorney General of Texas, Nola 
White, First Assistant Attorney General, Hawthorne 
Phillips, Executive Assistant Attorney General, and J. C. 
Davis and John H. Banks, Assistant Attorneys General, 
for appellants.

C. Stanley Banks, Jr., for appellees.

Per  Curiam .
The judgment is vacated and the case is remanded 

to the District Court for reconsideration in light of 
Goldberg n . Kelly, ante, p. 254.

The  Chief  Justi ce , Mr . Justice  Black , and Mr . 
Just ice  Stewar t  dissent.
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UNITED STATES v. SIMON

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF WISCONSIN

No. 742. Decided April 20, 1970

301 F. Supp. 859, vacated and remanded.

Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Mervyn Hamburg for 
the United States.

Jack McManus for appellee.

Per  Curiam .
The judgment is vacated and the case is remanded to 

the United States District Court for the Western District 
of Wisconsin with instructions to reinstate count 1 of 
the indictment, charging a violation of 26 U. S. C. 
§4742 (a).
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MONTGOMERY, DIRECTOR, CALIFORNIA 
DEPARTMENT OF SOCIAL WELFARE, 

ET AL. V. KAISER ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF CALIFORNIA

No. 828. Decided April 20, 1970

Vacated and remanded.

Thomas C. Lynch, Attorney General of California, 
and Elizabeth Palmer, Deputy Attorney General, for 
appellants.

Thomas L. Fike for appellees.

Per  Curia m .
The judgment is vacated and the case is remanded to 

the United States District Court for the Northern Dis-
trict of California for further consideration in light of 
Dandridge v. Williams, ante, p. 471.

Mr . Justi ce  Douglas , Mr . Justi ce  Brennan , and 
Mr . Just ice  Marsh all  are of the opinion that the judg-
ment should be affirmed.
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SANTANA v. TEXAS

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF TEXAS

No. 1002. Decided April 20, 1970

Certiorari granted; 444 S. W. 2d 614, vacated and remanded.

H. Ernest Griffith for petitioner.
Crawford C. Martin, Attorney General of Texas, Nola 

White, First Assistant Attorney General, Alfred Walker, 
Executive Assistant Attorney General, and Robert C. 
Flowers and Monroe Clayton, Assistant Attorneys Gen-
eral, for respondent.

Per  Curiam .
The petition for a writ of certiorari is granted, the 

judgment is vacated and the case is remanded to the 
Supreme Court of Texas for further consideration in 
light of In re Winship, ante, p. 358.

The  Chief  Justice  and Mr . Just ice  Stewar t  dissent 
for the reasons set forth in the dissenting opinion of 
The  Chief  Justice  in In re Winship, ante, p. 375. Mr . 
Just ice  Black  dissents for the reasons set forth in his 
dissenting opinion in In re Winship, ante, p. 377.
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RICHARD S. v. CITY OF NEW YORK

APPEAL FROM THE COURT OF APPEALS OF NEW YORK

No. 1478, Mise. Decided April 20, 1970

Vacated and remanded.

Jonathan A. Weiss for appellant.
J. Lee Rankin, Stanley Buchsbaum, and Robert T. 

Hartmann for appellee.

Per  Curiam .
The motion for leave to proceed in jorma pauperis 

is granted. The judgment is vacated and the case is 
remanded to the Court of Appeals of New York for 
further consideration in light of In re Winship, ante, 
p. 358.

The  Chief  Justice  and Mr . Justic e  Stewar t  dissent 
for the reasons set forth in the dissenting opinion of 
The  Chief  Justi ce  in In re Winship, ante, p. 375. Mr . 
Justic e Black  dissents for the reasons set forth in his 
dissenting opinion in In re Winship, ante, p. 377.
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TOOAHNIPPAH (GOOMBI), ADMINISTRATRIX, 
et  al . v. HICKEL, SECRETARY OF THE 

INTERIOR, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE TENTH CIRCUIT

No. 300. Argued January 14, 1970—Decided April 27, 1970

Testator, a Comanche Indian, left his estate consisting of interests 
in three Comanche allotments under the jurisdiction of the Depart-
ment of the Interior’s Bureau of Indian Affairs, to a niece and 
her children. Decedent was survived by a putative married 
daughter, with whom he had not been close. Pursuant to 25 
U. S. C. § 373, which requires approval by the Secretary of the 
Interior of a will of an Indian devising allotments, a hearing 
was held before an Examiner of Inheritance. He found that the 
daughter was decedent’s sole heir but concluded that the will 
should be approved as it was properly executed, statements of 
the draftsman and witnesses showed that testator possessed 
testamentary capacity, and failure to provide for the daughter 
was not unnatural since there had been no close relationship. 
The Regional Solicitor, acting for the Secretary, under a standard 
to “most nearly achieve just and equitable treatment of the bene-
ficiaries [under the will] and the decedent’s heirs-at-law,” set 
aside the Examiner’s action, and ordered distribution to the 
daughter. The beneficiaries brought suit in the District Court, 
contending that the Regional Solicitor’s action exceeded his author-
ity under § 373. That court held that the Administrative Proce-
dure Act does not preclude judicial review and that the Regional 
Solicitor erred in viewing the Secretary’s powers as authorizing 
disapproval of any will thought unwise or inequitable. The 
Court of Appeals reversed, holding the Secretary’s action under 
§ 373 unreviewable. Held:

1. The Secretary’s disapproval is subject to judicial review, as 
there is no language in § 373 (enacted as § 2 of the Act of June 25, 
1910) evincing an intention to make the Secretary’s action unre-
viewable, and the finality language of § 1 of the 1910 Act cannot 
be carried over to the other sections of that Act. Pp. 605-607.

2. Whatever may be the scope of the Secretary’s power under 
§ 373, there is nothing in the statute, its history, or purpose that 
vests in a government official the power to revoke or rewrite a
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will that reflects a rational testamentary scheme simply because 
of a subjective feeling that the disposition was not “just and 
equitable.” On this record the disapproval was arbitrary and 
capricious. Pp. 607-610.

407 F. 2d 394, reversed and remanded.

Omer Luellen argued the cause and filed briefs for 
petitioners.

Richard B. Stone argued the cause for respondent 
Hickel, pro hac vice. With him on the brief were 
Solicitor General Griswold, Assistant Attorney General 
Kashiwa, Edmund B. Clark, and Robert S. Lynch. 
Houston Bus Hill argued the cause and filed a brief for 
respondent Horse.

Mr . Chief  Justice  Burger  delivered the opinion of 
the Court.

We granted the writ to review the action of the Court 
of Appeals holding that the decision of the Regional 
Solicitor, acting for the Secretary of the Interior, dis-
approving the will of a Comanche Indian constitutes 
final and unreviewable agency action. We conclude that 
such decision is subject to judicial review.1

George Chahsenah, a Comanche Indian, died on 
October 11, 1963, unmarried and without a surviving 
father, mother, brother, or sister. His estate consisted 
of interests in three Comanche allotments situated in 
Oklahoma under the jurisdiction of the Bureau of Indian 
Affairs, Department of the Interior.1 2 Shortly after

1The Court of Appeals decision, which held that the United 
States District Court for the Western District of Oklahoma had 
erred in reviewing the Regional Solicitor’s action, is reported as 
High Horse n . Tate, 407 F. 2d 394.

2 The General Allotment Act of February 8, 1887, 24 Stat. 388, 
as amended by Act of February 28, 1891, 26 Stat. 794, as amended 
by Act of June 25, 1910, 36 Stat. 855, 25 U. S. C. § 331 et seq., 
provides, inter alia, for the allotment to individual Indians of parcels 
of land. The title to these lands is held by the United States in
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Chahsenah’s death, the value of those interests was fixed 
at $34,867. On March 14, 1963, Chahsenah had made 
a will devising and bequeathing his estate to a niece, 
Viola Atewooftakewa Tate, and her three children, these 
devisees or their representatives being the petitioners 
herein. Chahsenah had resided with this niece a con-
siderable portion of the later years of his life. His 
will made no mention of a surviving daughter, but stated 
that he was leaving nothing to his “heirs at law ... for 
the reason that they have shown no interest in me.”

The beneficiaries under the will sought to have it ap-
proved by the Secretary of the Interior, as required by 
25 U. S. C. § 373.* 3 A hearing was had before an Exam-
iner of Inheritance, Office of the Solicitor, Department of 
the Interior. Dorita High Horse, claiming as sole sur-
viving issue, and certain nieces and nephews of the 
testator contended that the will was not entitled to 
departmental approval, arguing that due to the effects

trust for the allottee, or his heirs, during the trust period, or any 
extension thereof. Chahsenah had inherited the interests he held 
at his death.

3 Section 2 of the Act of June 25, 1910, 36 Stat. 856, as amended 
by Act of February 14, 1913, 37 Stat. 678, 25 U. S. C. § 373, pro-
vides in pertinent part:

“Any persons of the age of twenty-one years having any right, 
title, or interest in any allotment held under trust or other patent 
containing restrictions on alienation or individual Indian moneys 
or other property held in trust by the United States shall have the 
right prior to the expiration of the trust or restrictive period, and 
before the issuance of a fee simple patent or the removal of restric-
tions, to dispose of such property by will, in accordance with regu-
lations to be prescribed by the Secretary of the Interior: Provided, 
however, That no will so executed shall be valid or have any force 
or effect unless and until it shall have been approved by the Secre-
tary of the Interior: Provided jurther, That the Secretary of the 
Interior may approve or disapprove the will either before or after 
the death of the testator .... Provided also, That this section 
and section 372 of this title shall not apply to the Five Civilized 
Tribes or the Osage Indians.”
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of chronic alcoholism, cirrhosis of the liver, and diabetes, 
George Chahsenah was incompetent to make a will. 
Pursuant to the provisions of § 5 of the Act of Feb-
ruary 28, 1891, 26 Stat. 795, 25 U. S. C. § 371, if Chah-
senah had died intestate his putative daughter, Dorita 
High Horse, would have been an heir at law, whether 
or not her parents were married.

The Examiner found that the will of March 14, 1963, 
drawn on a form printed by the Department of the 
Interior for that purpose, was Chahsenah’s last will and 
testament and that it had been prepared by an attorney 
employed by the Department of the Interior who advised 
the testator concerning the will. He also found that at 
the time the will was made the attorney and the witnesses 
executed an affidavit attesting that the will was properly 
made and executed, and that the decedent was of sound 
and disposing mind and memory and not acting under 
undue influence, fraud, duress, or coercion at the time of 
its execution. The Examiner found that Dorita High 
Horse was George Chahsenah’s illegitimate daughter and 
his sole heir at law. He concluded, however, that the 
evidence presented by the contestants was not sufficient 
to outweigh the presumption of correctness attaching to 
a properly executed will, in addition to which were the 
unimpeached statements of the draftsman and witnesses 
that Chahsenah possessed testamentary capacity. The 
Examiner concluded that the testator’s failure to provide 
for Dorita High Horse was not unnatural since there was 
no evidence of any close relationship between the two 
during any part of their lives. The will was approved 
and distribution in accordance with its provisions was 
ordered.

A petition for rehearing, contending that the evidence 
did not support the Examiner’s conclusion regarding the 
decedent’s competency, was denied. An appeal was 
taken to the Regional Solicitor, Department of the In-
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terior, an officer having authority to make a final decision 
in the matter on behalf of the Secretary. He concluded 
that although the evidence supported the Examiner’s 
finding that decedent’s will met the technical require-
ments for a valid testamentary instrument, 25 U. S. C. 
§ 373 vested in the Secretary broad authority to approve 
or disapprove the will. In exercising that discretion, the 
Regional Solicitor viewed his authority as requiring him 
to examine all the circumstances to determine whether 
“approval will most nearly achieve just and equitable 
treatment of the beneficiaries thereunder and the dece-
dent’s heirs-at-law.” Under this standard he concluded 
that the decedent, an unemployed person addicted to 
alcohol4 and living on the income he received from his 
inherited land allotments, had not fulfilled his obliga-
tions to his illegitimate daughter and had ceased co-
habiting with her mother shortly before Dorita’s birth, 
thus failing to provide her with a “normal home life 
during her childhood.” The Regional Solicitor con-
cluded that although the daughter was a married adult 
and could not legally claim support monies from her 
father or his estate, “it is inappropriate that the Secre-
tary perpetuate this utter disregard for the daughter’s 
welfare . . . .” Accordingly, he found that under the 
circumstances the Examiner’s approval of the will was 
not a reasonable exercise of the discretionary respon-
sibility vested in the Secretary. He thereupon set aside 
the Examiner’s action, disapproved the will,5 and ordered

4 Reference to Chahsenah’s supposed alcohol addiction carries an 
intimation that the Regional Solicitor saw some want of testamen-
tary capacity, a notion contrary to his approval of the Examiner’s 
finding of testamentary capacity and absence of undue influence.

5 The Regional Solicitor gratuitously volunteered that if any of 
the five previous wills made by the testator between 1956 and 1963 
were presented he would disapprove them because they made no 
provision for Dorita High Horse. The record discloses no inquiry
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the entire estate distributed by intestate succession to 
Dorita High Horse as sole heir at law.

The beneficiaries under the will brought an action 
against the Secretary of the Interior in the United States 
District Court for the Western District of Oklahoma 
contending that the action of the Regional Solicitor was 
arbitrary, capricious, and an abuse of discretion, and that 
it exceeded the authority conferred upon the Secretary by 
25 U. S. C. § 373. The plaintiffs sought to have the Dis-
trict Court review the Regional Solicitor’s action in 
accord with the standards of the Administrative Pro-
cedure Act, 5 U. S. C. §§ 701-706 (1964 ed., Supp. IV), 
arguing that the District Court had jurisdiction over 
the matter by virtue of either that Act* 6 or 28 U. S. C. 
§ 1361.7 Dorita High Horse was allowed to intervene 
as a party defendant. Both the Secretary and Dorita 
High Horse moved for summary judgment, contend-
ing that the action of the Regional Solicitor was within 
the authority conferred upon the Secretary, and, as such, 
is made final and unreviewable by 25 U. S. C. § 373. 
They also contended that the Regional Solicitor’s 
decision was in accordance with the evidence, was not 
arbitrary or capricious, and did not involve an abuse of 
discretion. Although the Secretary conceded that the

by him into the circumstances of the execution of those wills, the 
testator’s state of health at the time of their execution or his reasons 
for omitting provision for Dorita High Horse.

6 The plaintiffs supporting the will appear to have relied upon 
5 U. S. C. §702 (1964 ed., Supp. IV), which provides:

“A person suffering legal wrong because of agency action, or 
adversely affected or aggrieved by agency action within the meaning 
of a relevant statute, is entitled to judicial review thereof.”

7 28 U. S. C. § 1361 provides:
“The district courts shall have original jurisdiction of any action 

in the nature of mandamus to compel an officer or employee of the 
United States or any agency thereof to perform a duty owed to the 
plaintiff.”
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District Court had jurisdiction to review the action of 
the Regional Solicitor, Dorita High Horse contended that 
neither the Administrative Procedure Act nor 28 U. S. C. 
§ 1361 allowed judicial review.

The District Court held that while there was some 
question as to whether jurisdiction existed under the 
Administrative Procedure Act, 28 U. S. C. § 1361 did pro-
vide a basis for jurisdiction, “in order to effectuate the 
purposes of the Administrative Procedure Act by pro-
viding the review function which the act contemplates.” 8 
277 F. Supp. 464, 465 n. 1. The court then reasoned 
that, unlike § 1 of the Act of June 25, 1910, 36 Stat. 
855, 25 U. S. C. § 372,9 § 2, 36 Stat. 856, as amended 
by the Act of February 14, 1913, 37 Stat. 678, 25 U. S. C. 
§ 373, contains no language conferring unreviewable 
finality upon a decision of the Secretary approving or 
disapproving an Indian’s will. The District Judge con-
cluded that the Administrative Procedure Act, 5 U. S. C. 
§ 701 (1964 ed., Supp. IV), does not preclude judicial 
review of the Regional Solicitor’s action. On the merits 
he held that Congress had conferred upon adult Indians

8 We express no opinion as to the correctness of this determina-
tion. The complaint alleged that the amount in dispute was in 
excess of $10,000, exclusive of interest and costs, and that the 
dispute arose under the laws of the United States. Independently 
of the District Court’s ruling, it had jurisdiction over the com-
plaint under 28 U. S. C. § 1331. Cf. Machinists v. Central Airlines, 
372 U. S. 682, 685 n. 2 (1963); AFL n . Watson, 327 U. S. 582, 
589-591 (1946).

9 That section provides in pertinent part:
“When any Indian to whom an allotment of land has been made, 

or may hereafter be made, dies before the expiration of the trust 
period and before the issuance of a fee simple patent, without 
having made a will disposing of said allotment as hereinafter pro-
vided, the Secretary of the Interior, upon notice and hearing, under 
such rules as he may prescribe, shall ascertain the legal heirs of 
such decedent, and his decision thereon shall be final and conclu-
sive. . . .” (Emphasis added.)
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the right to make a will, limited only by the requirement 
that it be approved by the Secretary.

The District Court held that the review powers of the 
Secretary are not so broad as to defeat a plainly ex-
pressed and rationally based distribution by one who 
possessed testamentary capacity. The court concluded 
that the Regional Solicitor incorrectly viewed the Secre-
tary’s powers as authorizing disapproval of any will 
thought unwise or inequitable, and stated: “Congress has 
conferred the right to make a will upon the Indian and 
not upon the Secretary. The Secretary can no more 
use his approval powers to substitute his will for that 
of the Indian than he can dictate its terms.” 277 F. 
Supp., at 468. The case was remanded to the Secretary 
with directions to approve the will and distribute the 
estate in accordance with its provisions.

On appeal the Court of Appeals for the Tenth Circuit 
reversed the District Court, holding that the Secretary’s 
action under 25 U. S. C. § 373 was unreviewable.10

Two basic questions are presented here: First, whether 
the Secretary’s action is subject to judicial review; and 
second, if judicial review is available, whether on this 
record the Secretary’s decision on the validity of the will 
was within the scope of authority vested in him under 
25 U. S. C. § 373.

I
The Administrative Procedure Act contemplates judi-

cial review of agency action “except to the extent that— 
(1) statutes preclude judicial review; or (2) agency ac-

10 There is a conflict in the circuits on this point. Compare Hayes 
v. Seaton, 106 U. S. App. D. C. 126, 128, 270 F. 2d 319, 321 
(1959); Homovich v. Chapman, 89 U. S. App. D. C. 150, 153, 191 
F. 2d 761, 764 (1951), with Hefjelman n . Udall, 378 F. 2d 109 
(C. A. 10th Cir.), cert, denied, 389 U. S. 926 (1967); Attocknie n . 
Udall, 390 F. 2d 636 (C. A. 10th Cir.), cert, denied, 393 U. S. 
833 (1968).
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tion is committed to agency discretion by law. . . .” 
5 U. S. C. § 701 (1964 ed., Supp. IV). Earlier in this 
Term in City of Chicago v. United States, 396 U. S. 
162, 164 (1969), relying on Abbott Laboratories v. 
Gardner, 387 U. S. 136, 140 (1967), we noted that 
“we start with the presumption that aggrieved persons 
may obtain review of administrative decisions unless 
there is ‘persuasive reason to believe’ that Congress had 
no such purpose.”11 Section 2 of the Act of 1910 
contains no language displaying a congressional inten-
tion to make unreviewable the Secretary’s approval or 
disapproval of an Indian’s will.

The respondents argue that we should follow the 
course taken by the Court of Appeals, reading into § 2 
the language of the first section of the 1910 Act, which 
declares that the Secretary’s decisions ascertaining the 
legal heirs of deceased Indians are “final and conclusive.” 
Cf. First Moon v. White Tail, 270 U. S. 243, 244 (1926). 
The respondents contend that §§ 1 and 2 of the 1910 
Act must be read in pari materia because both deal 
with the Secretary’s power over the devolution of lands 
held in trust by the United States and both vest in the 
Secretary broad managerial and supervisory power over 
allotted lands.

We find this unpersuasive. First, while § 1 of the 1910 
Act applies only to Indians possessed of allotments, § 2, 
as amended in 1913, also applies to all Indians having 
individual Indian monies or other properties held in trust 
by the United States. Thus, the coverage of these sec-
tions is not identical. Second, the 1910 Act is composed 
of some 33 sections, virtually all of which deal with 
the Secretary’s managerial and supervisory powers over

11 See also Association of Data Processing Service Organizations 
v. Camp, ante, p. 150; Barlow v. Collins, ante, p. 159.
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Indian lands. Many of these provisions vest in the 
Secretary discretionary authority. For example, § 3 of 
the Act permits transfers of beneficial ownership of allot-
ments by providing that allottees can relinquish allot-
ments to their unallotted children if the Secretary “in 
his discretion” approves. 25 U. S. C. § 408. Yet neither 
this section nor any of the others in the enactment con-
tains language cloaking the Secretary’s actions with im-
munity from judicial review. If the respondents’ posi-
tion were accepted and we implied the finality language 
of § 1 into § 2, it would be difficult to justify on a read-
ing of the statute a later refusal to extend the “final 
and conclusive” clause to other sections, such as § 3. 
Congress quite plainly stated that the Secretary’s action 
under § 1 was not to be subject to judicial scrutiny. 
Similar language in § 2 would have made clear that Con-
gress desired to work a like result under that section. Cf. 
City of Chicago v. United States, supra.

II
The Regional Solicitor accepted the findings and con-

clusions of the Examiner of Inheritance that the testator 
had testamentary capacity when he executed the instru-
ment, that he was not unduly influenced in its execution, 
and that it was executed in compliance with the pre-
scribed formalities. This removes from the case before 
us all questions except the scope of the Secretary’s power 
to grant or withhold approval of the instrument under 25 
U. S. C. § 373.

The Regional Solicitor’s view of the scope of the Sec-
retary’s power is reflected in his statement:

“When a purported will is submitted for approval 
and it has been determined that it meets the tech-
nical requirements for a valid will, further considera-
tion must be given before approving or disapproving
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it to determine whether approval will most nearly 
achieve just and equitable treatment of the bene-
ficiaries thereunder and the decedent’s heirs-at-law.” 
App. 84—85. (Emphasis added.)

The basis of the Regional Solicitor’s action emerges 
most clearly from his reliance on the legal relationship 
of the testator to his daughter and his failure to support 
her. From this he concluded that failure to provide for 
the daughter in the will did not meet the just and equi-
table “standard” that he considered the Secretary was 
authorized to apply in passing on an Indian will. The 
Regional Solicitor related the failure to support the 
daughter in her childhood to the absence of provision for 
her in the will and declared that the decedent “had an 
obligation to his daughter which was not discharged 
either during his lifetime or under the terms of his pur-
ported will. For this reason it is inappropriate that 
the Secretary perpetuate this utter disregard for the 
daughter’s welfare . . . .” (Emphasis added.) While 
thus stressing the natural ties with Dorita High Horse, 
the Regional Solicitor neither challenged nor gave weight 
to the predicate of the Examiner’s determination which 
was that the decedent had a close and sustained familial 
relationship with his niece and had resided in her home, 
while, in contrast, he had virtually no contact with his 
natural daughter.

To sustain the administrative action performed on 
behalf of the Secretary would, on this record, be tanta-
mount to holding that a public officer can substitute 
his preference for that of an Indian testator. We need 
not here undertake to spell out the scope of the Secre-
tary’s power, but we cannot assume that Congress, in giv-
ing testamentary power to Indians respecting their 
allotted property with the one hand, was taking that 
power away with the other by vesting in the Secretary
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the same degree of authority to disapprove such a 
disposition.12

In reaching our conclusions it is not necessary to 
accept the contention of the petitioners that the Secre-
tary’s authority is narrowly limited to passing on the 
formal sufficiency of a document claimed to be a will. 
The power to make testamentary dispositions arises by 
statute; here we deal with a special kind of property 
right under allotments from the Government. The right 
is not absolute ; the allottee is the beneficial owner while 
the Government is trustee. 25 U. S. C. § 348. The 
Indian’s right to make inter vivos dispositions is limited 
and requires approval of the Secretary. The legislative 
history reflects the concern of the Government to pro-
tect Indians from improvident acts or exploitation by 
others, and comprehensive regulations govern the process 
of such inter vivos dispositions. No comparable regu-
lations govern the right to make testamentary disposi-
tions, and from this one might argue that the power of 
an Indian relating to testamentary disposition of allotted 
property is uninhibited. The legislative history on this 
score is perhaps no more or less reliable an indicator of 
what Congress intended than is usual when the scope 
of administrative discretion is in question.

Whatever may be the scope of the Secretary’s power 
to grant or withhold approval of a will under 25 U. S. C.

12 This is borne out by the Secretary’s interpretation of § 373 in 
an arguably “improvident” testamentary disposition. As to a will 
naming a Caucasian as a beneficiary, a memorandum, dated May 10, 
1941, from the Solicitor’s Office to the Assistant Secretary of the 
Interior, stated, inter alia,

“Whatever discretion the Secretary may have in the matter of 
approving or disapproving the will, it is clear that this discretion 
should not be exercised to the extent of substituting his will for 
that of the testator. . . .”
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§ 373, we perceive nothing in the statute or its history 
or purpose that vests in a governmental official the power 
to revoke or rewrite a will that reflects a rational testa-
mentary scheme with a provision for a relative who 
befriended the testator and omission of one who did not, 
simply because of a subjective feeling that the disposi-
tion of the estate was not “just and equitable.” The 
Regional Solicitor’s action was based on nothing more 
that we can discern than his concept of equity and in our 
view this was not the kind or degree of discretion Con-
gress vested in him. Cf. Attocknie v. Udall, 261 F. Supp. 
876 (D. C. W. D. Okla. 1966), reversed on other grounds, 
390 F. 2d 636 (C. A. 10th Cir.), cert, denied, 393 U. S. 
833 (1968).

The Secretary’s task is not always an easy one and 
perhaps is rendered more difficult by the absence of reg-
ulations giving guidelines. It is not difficult to con-
ceive of dispositions so lacking in rational basis that the 
Secretary’s approval could reasonably be withheld under 
§ 373 even though the same scheme of disposition by a 
non-Indian of unrestricted property might pass muster 
in a conventional probate proceeding; on this record, 
however, we see no basis for the decision of the Regional 
Solicitor and must hold it arbitrary and capricious. 
There being no suggestion that the record need or could 
be supplemented by added factual material, the case is 
remanded to the Court of Appeals with directions to 
reinstate the judgment of the District Court.

Reversed and remanded.

Mr . Justic e Black , for the reasons set forth by the 
Court of Appeals in this case, 407 F. 2d 394, and in 
Heffelman v. Udall, 378 F. 2d 109 (C. A. 10th Cir. 1967), 
would affirm the judgments below.
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Mr . Justice  Harlan , concurring.
The Court’s opinion has two aspects: First, that the 

Secretary of the Interior’s approval or disapproval of a 
will disposing of restricted Indian property is subject to 
judicial review in a federal court. Second, that the Sec-
retary’s action disapproving the decedent’s will in the 
circumstances of this case was not a valid exercise of the 
authority vested in him by the first proviso of 25 U. S. C. 
§ 373.1 I join the Court’s opinion in both respects; but 
I deem it appropriate to amplify the reasons given by 
the Court for its second conclusion.

From the facts stated in the Court’s opinion, I think 
the issue presented by the merits of this case can fairly 
be characterized as follows: When there is no evidence of 
fraud, duress, or undue influence, when the decedent is of 
sound and disposing mind, when there is a rational basis 
for the decedent’s disposition, and when the will meets all 
the technical requirements of the Secretary’s regulations, 
does the proviso of 25 U. S. C. § 373 authorize the Sec-
retary of the Interior or his delegate to withhold approval 
of an Indian will simply because he concludes, in the 
absence of any standards of general applicability, that 
the distribution pursuant to the will does not “most 
nearly achieve just and equitable treatment of the bene-
ficiaries thereunder and the decedent’s heirs-at-law”?

As the Court’s opinion suggests, the petitioners would 
have us decide this issue by holding that the Secre-
tary can do no more under § 373 than see to it that 
the various technical requirements of a valid testamentary 
instrument have been met. Nothing in the language of 
the statute would prevent such a construction, and as a 
way of preventing any possibility of arbitrary bureau-
cratic action to be undertaken in the name of paternalism

1 The text of 25 U. S. C. § 373 is quoted in relevant part in n. 3, 
ante, at 600, of the Court’s opinion.
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there is much to commend it. I think the petitioners’ 
claim must be rejected, however, because both the stat-
utory network relating to the restrictions on allotted 
lands (of which § 373 is only a part) and the legislative 
history of § 373 itself, suggest the Secretary’s role was 
not to be that limited. Nevertheless, like the Court, 
I conclude that the Secretary is not empowered to dis-
approve a will simply on the basis of an ad hoc determi-
nation that it is unfair. In reaching this conclusion, 
although the Court’s reasoning and my own are parallel 
in significant respects, I think it helpful for purposes of 
analysis to elaborate in somewhat greater detail than the 
Court finds necessary the background of the allotment 
system, the legislative history of § 373, and the admin-
istrative practice of the Department of the Interior in 
administering Indian wills.

Section 373 relates to the testamentary disposition of 
what is known as restricted Indian property. This prop-
erty consists primarily of beneficial interests in land allot-
ments held in trust by the Government for individual 
Indians. Under the allotment system established by the 
Dawes Act in 1887, 24 Stat. 388, an eligible Indian was 
given a property interest in a specific tract of land. Al-
though the allottee was ordinarily given possessory rights 
to the land, his interest was not a fee simple. Instead, 
the land is held in trust by the United States for the 
benefit of the particular Indian, 25 U. S. C. § 348. See 
25 U. S. C. §§ 331-358.

As long as the legal title to the land is held in trust, 
there are drastic restrictions on the alienability of these 
allotment interests.2 In fact, 25 U. S. C. § 348 broadly

2 At the end of the trust period—not yet expired because the 
initial 25-year period has been extended—the allottee was to receive 
a fee simple interest in the land. See 25 U. S. C. § 391. Before 
the termination of the trust period, the Secretary is now authorized, 
for a particular Indian, to remove the restrictions on alienation, 
see 25 U. S. C. §372; 25 CFR § 121.49.
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states that any “conveyance” of an allotment held in 
trust, or any “contract” affecting that land, “shall be 
absolutely null and void.” Moreover, it is a crime for 
“any person to induce any Indian to execute any con-
tract, deed, mortgage . . . purporting to convey any 
land . . . held by the United States in trust for such 
Indian,” 25 U. S. C. § 202. Under an elaborate regula-
tory scheme, it is only by securing the prior approval 
of the Secretary of the Interior that someone like George 
Chahsenah, the decedent here, could sell, mortgage, or 
give away his restricted allotments.3 These substantial 
restrictions on the free alienability of allotted lands sug-
gest that, in making the Secretary’s approval a condition 
for the validity of a will disposing of these lands, Con-
gress did not mean to foreclose the possibility that the 
Secretary might do more than simply see that the will 
had the requisite number of witnesses, and that the 
testator had the capacity to make a will.

What little legislative history there is for § 373—and 
there is very little—also suggests that the Secretary 
was given broader powers than a state probate judge. 
Section 373 has its origins in a 1910 “omnibus” Indian 
bill, 36 Stat. 855-863. This bill was a potpourri of pro-
visions, for the most part unrelated to the devolution of 
allotted lands. However, § 2 of the bill, 36 Stat. 856, 
gave to the Indian, for the first time, the power to dis-
pose of his restricted allotments by will,4 rather than

3 See 25 CFR §§121.9-121.20, 121.61, 121.18(b), promulgated 
under the authority of 25 U. S. C. § 379. There are also restrictions 
on the allottee’s ability to lease the land, see 25 U. S. C. §§ 393, 403, 
415a; 25 CFR subchs. P and Q.

4 Section 2, 36 Stat. 856, provided:
“That any Indian of the age of twenty-one years, or over, to 

whom an allotment of land has been or may hereafter be made, 
shall have the right, prior to the expiration of the trust period and 
before the issue of a fee simple patent, to dispose of such allotment 
by will, in accordance with rules and regulations to be prescribed
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simply having the allotments descend to his heirs by the 
operation of law.* 5 The origins of § 2 are rather obscure, 
and only the House Committee Report on the omnibus 
bill even refers to § 2 and then only in descriptive 
terms.6

Even though the Committee Reports provide no in-
dication of the Secretary’s powers under the proviso 
of § 373, there was one exchange on the floor of the 
House in which Congressman Burke, the sponsor of the 
omnibus bill, does strongly suggest that he at least en-
visioned the role of the Secretary under § 373 to extend 
beyond simply seeing that the will met all the formal 
requirements of a valid testamentary instrument. This 
exchange between Congressman Burke and Congressman 
Cox of Indiana went as follows:

“Mr. COX of Indiana. Mr. Chairman, what is 
the gentleman’s opinion as to whether or not the

by the Secretary of the Interior: Provided, however, That no will so 
executed shall be valid or have any force or effect unless and until 
it shall have been approved by the Commissioner of Indian Affairs 
and the Secretary of the Interior: Provided, jurther, That sections 
one and two of this Act shall not apply to the State of Oklahoma.” 
Section 2 was amended to its present form (25 U. S. C. § 373) by 
37 Stat. 678 (1913).

5 See 25 U. S. C. § 348.
6 See H. R. Rep. No. 1135, 61st Cong., 2d Sess., 2 (April 26, 

1910); S. Rep. No. 868, 61st Cong., 2d Sess. (June 17, 1910) ; 
H. R. Conf. Rep. No. 1727, 61st Cong., 2d Sess. (June 23, 1910).

The original bill, as introduced in the House by Congressman 
Burke and referred to the Indian Affairs Committee, contained 
no provision empowering Indians to make wills. See H. R. 12439, 
61st Cong., 2d Sess. (introduced Dec. 6,, 1909). The bill reported 
out of committee, H. R. 24992, had such a provision, however. The 
House Committee Report suggested that the changes and additions 
to H. R. 12439 found in H. R. 24992 were made in response to 
recommendations made by the Secretary of the Interior in a letter of 
April 13, 1910. See H. R. Rep. No. 1135, supra, at 1. However, 
examination of the letter referred to in the House Committee 
Report, together with the revisions suggested therein, reveals neither 
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proviso contained in section 2 [now 25 U. S. C. 
§ 373] does not place the complete power of the will 
in the hands of the Commissioner of Indian Affairs?

“Mr, BURKE of South Dakota. The Commis-
sioner of Indian Affairs and the Secretary of the 
Interior, of course, would not favor the provision 
permitting Indians to make wills unless the mak-
ing of them were subject to the approval of the 
department.

“Mr, COX of Indiana. Under the proviso as it 
now exists in section 2, does it not place complete 
power in the hands of the Secretary of the Interior 
and the Commissioner of Indian Affairs over the 
will of an Indian with absolute power to revoke 
the Indian’s will?

“Mr. BURKE of South Dakota. I think so.
“Mr. COX of Indiana. Then after all it simply 

imposes the entire power of making the will in the 
hands of the Commissioner of Indian Affairs.

“Mr. BURKE of South Dakota. I will say the pur-
pose was this: It frequently happened—and I will 
speak of that in connection with sections 3 and 4 
at the same time—it frequently happened an Indian 
has three or four children. He was allotted land at 
the time he had only two children, and the father and 
the mother have allotments and the two children who

a reference to nor an espousal of the idea that Indians be given 
testamentary capacity over restricted lands. See letter of April 13, 
1910, from Secretary of the Interior Richard A. Ballinger to Hon. 
Charles H. Burke with new draft of H. R. 12439.

The bill (H. R. 24992) was passed by the House as reported 
out of the Committee. The Senate amended the bill, deleting § 2 
along with most of the remainder of the original House version. 
See S. Rep. No. 868, supra. However, the Conference readopted for 
the most part all of the original House version, see H. R. Conf. Rep. 
No. 1727, supra, and § 2 was enacted into law in the identical form 
as originally passed by the House.
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were living at the time allotments were made have 
allotments, but the other children have no land at 
all.

“Now, the Indian is just as human as a white 
man, and it frequently happens that he desires to 
have permission to give his allotment to the children 
who have no land, and in a case of that kind un-
doubtedly the Interior Department would 0. K. it, 
whereas if it was a will giving his estate to some 
person who ought not to have it, then they would 
disapprove it.

“Mr. COX of Indiana. I suppose the purpose of 
this proviso is an equitable purpose, reserving in the 
Department of the Interior the power to compel the 
Indian to make a proper will-----

“Mr. BURKE of South Dakota. Not compel him 
at all.

“Mr. COX of Indiana. Or else revoke the will if 
he did not make a proper will.

“Mr. BURKE of South Dakota. If the Indian 
makes a will, and it is not satisfactory to the com-
missioner and the Secretary, and I put both in to 
safeguard it, it will be disapproved of, and of course 
will be of no effect.” 45 Cong. Rec. 5812.

It is primarily on the basis of the colloquy on the floor 
that the United States argues that we should uphold 
the Secretary’s action in this case. According to the 
Government, this exchange shows that the Secretary was 
empowered to take “equitable considerations” into ac-
count in approving or disapproving a will. However, to 
affirm the administrative action in this instance, it would 
be necessary to hold that an otherwise valid will reflect-
ing a rational testamentary disposition of the decedent’s 
property can be disapproved simply because a govern-
ment official decides that had he been the testator he
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would have written a different, and, to his way of think-
ing, a “fairer” will.

Without attempting to define with precision the outer 
limits of the Secretary’s authority under the proviso of 
§ 373, I think it clear that it cannot be construed this 
broadly. First, it must be remembered that the primary 
purpose of § 373 is to give to the testator, not to the 
Secretary, the power to dispose of restricted property 
by a will. In according to the Indian testamentary capac-
ity over restricted property Congress could have only 
intended to give him the power to dispose of restricted 
property according to personal preference rather than 
the predetermined dictates of intestate succession. 
Such is the essence of the power to make a will. The 
notion that the Secretary can disapprove a will on the 
basis of a subjective appraisal—governed by no stand-
ards of general applicability7—that the disposition is 
unfair to a person who would otherwise inherit as a 
legal heir simply cuts too deeply into the primary objec-
tive of the statutory grant.

This conclusion that there must be limits to the Sec-
retary’s power under the proviso of § 373 if the primary 
purpose of the statute is to be accomplished, finds ex-
plicit support in the Department of the Interior’s own 
earlier construction of § 373. In response to a letter sug-
gesting that the Secretary disapprove a will that both 
disinherited certain legal heirs and left part of the 
estate to a white person not related to the Indian dece-
dent, the Office of the Solicitor stated in a written mem-
orandum, after quoting the statute:

“The right to make a will is thus conferred on the 
Indian not on the Secretary. Whatever discretion 
the Secretary may have in the matter of approving 
or disapproving the will, it is clear that this discre-

7 See n. 10, injra.
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tion should not be exercised to the extent of sub-
stituting his will for that of the testator. Such 
would clearly be the effect of disapproval in the 
present case. The naming of a non-Indian as one of 
the beneficiaries obviously is not a valid objection 
to approval of the will in the absence of fraud or 
other imposition, which is clearly not present.”8

This statement reflects what appears to have been the 
consistent practice of the Secretary from 1910 up to the 
time of the administrative action taken in this case. For, 
apart from the case now before us, no other instance has 
been called to our attention in which an Indian’s will 
was disapproved under circumstances requiring the broad 
discretionary authority claimed here.9

8 Memorandum dated May 10, 1941, from the Solicitor’s Office 
to the Assistant Secretary of the Interior.

9 At oral argument, the government attorney was asked whether 
there were any other instances where the Secretary had disapproved 
a will in circumstances such as those here. He replied, “No; I have 
only been able to find cases in which the wills have been approved, 
though it is clear that equitable considerations were taken into 
account.” Transcript of Oral Argument 30. The opinion of the 
Regional Solicitor in the present case cites three unreported decisions 
to support his broad claim of the right to determine whether the 
“will most nearly achieve [s] just and equitable treatment.” Al-
though there is language in these opinions claiming for the Secre-
tary “discretionary” authority to disapprove wills, all three in-
volved wills that disinherited minor children for whom the decedent 
had an obligation of support at the time of his death. Moreover, 
in two of the three cases the disinherited child was born after 
the execution of the will, thus creating the possibility that the 
disinheritance was inadvertent. See Estate of Oliver Maynahonah, 
IA-T-1 (June 30, 1966); Estate of Kosope (Richard) Maynahonah, 
IA-141 (Oct. 28, 1954); Estate of Frank (Oren F.) Simpkins (will 
disapproved Dec. 1, 1943). In this case, on the other hand, the 
decedent’s daughter was an adult, who was married, and who 
was completely estranged from her father both when his will was 
executed and at the time of his death. On the facts shown here
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In summary, I think the statutory framework and 
legislative history of § 373 do indicate that the Secre-
tary of the Interior is not foreclosed from going beyond 
the technical requirements in deciding whether to ap-
prove a will. A will that disinherits the natural object 
of the testator’s bounty should be scrutinized closely. 
If such a will was the result of overreaching by a bene-
ficiary, or fraud; if the will is inconsistent with the de-
cedent’s existing legal obligation of support, or in some 
other way clearly offends a similar public policy; or if 
the disinheritance can be fairly said to be the product 
of inadvertence—as might be the case if the testator 
married or became a parent after the will was executed— 
the Secretary might properly disapprove it. However, 
I do not think the Secretary can withhold approval 
simply because he concludes it was unfair of the testator 
to disinherit a legal heir in circumstances where as here 
there is a perfectly understandable and rational basis for 
the testator’s decision.* 10

there is no basis for concluding that the decedent’s will reflects 
an uninformed or irrational disposition, or one that is contrary 
to public policy. Any notion that the Secretary has a regular 
policy of disapproving wills that disinherit illegitimate offspring 
is belied by Attocknie v. Udall, 261 F. Supp. 876 (D. C. W. D. 
Okla. 1966), where the Secretary approved a will that disinherited 
a son bom out of wedlock.

101 do not mean to suggest that the Secretary might not promul-
gate a regulation that, like certain state statutes, provides that 
a testator cannot completely disinherit any of his offspring. A 
general standard like this would, of course, eliminate the dangers 
inherent in ad hoc determinations of whether the will is in some 
vague sense fair to an heir.
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CHOCTAW NATION et  al . v . OKLAHOMA et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE TENTH CIRCUIT

No. 41. Argued October 22-23, 1969—Reargued March 5, 1970— 
Decided April 27, 1970*

Under various treaties (including the Treaty of Dancing Rabbit 
Creek in 1830 between the United States and the Choctaws and 
the Treaty of New Echota in 1835 between the United States 
and the Cherokees) and patents issued thereunder, petitioner 
Indian Nations are held, contrary to the claims of the State of 
Oklahoma and other respondents, to have received title to the 
land underlying the navigable portion of the Arkansas River from 
its confluence with the Grand River in Oklahoma to the Oklahoma- 
Arkansas border. Pp. 628-636.

402 F. 2d 739, reversed and remanded.

Lon Kile argued the cause for petitioners in No. 41 on 
the original argument and on the reargument. With 
him on the briefs was J. D. McLaughlin. Peyton Ford 
argued the cause for petitioner in No. 59 on the original 
argument and on the reargument. With him on the 
briefs were Michael S. Yaroschuk, Andrew C. Wilcoxen, 
Earl Boyd Pierce, and Paul M. Niebell.

M. Darwin Kirk and G. T. Blankenship, Attorney 
General of Oklahoma, argued the cause for respondents 
in both cases on the reargument. Mr. Kirk argued the 
cause for respondents in both cases on the original argu-
ment. With them on the brief were David O. Cordell, 
Riley B. Fell, Julien B. Fite, N. A. Gibson, 8. M. 
Groom, Jr., Oscar L. Hasty, William P. McClure, Heart-
sill Ragon, Robert W. Richards, Varley H. Taylor, 8. W. 
Wells, and Judson 8. Woodruff.

*Together with No. 59, Cherokee Nation or Tribe of Indians in 
Oklahoma n . Oklahoma et al., also on petition for writ of certiorari 
to the same court.
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Louis F. Claiborne argued the cause for the United 
States as amicus curiae urging reversal in both cases on 
the original argument and on the reargument. With 
him on the brief were Solicitor General Griswold, Assist-
ant Attorney General Kashiwa, Roger P. Marquis, and 
Frank B. Friedman.

Charles A. Hobbs filed a brief for Wilkinson, Cragun 
& Barker as amicus curiae urging reversal in both cases.

Mr . Justice  Marshall  delivered the opinion of the 
Court.

These cases involve a dispute over the title to land 
underlying the navigable portion of parts of the Arkansas 
River in the State of Oklahoma. As a practical matter, 
what is at stake is the ownership of the minerals beneath 
the river bed and of the dry land created by navigation 
projects that are narrowing and deepening the river 
channel.

In December 1966, petitioner Cherokee Nation brought 
suit in the United States District Court for the Eastern 
District of Oklahoma against the State of Oklahoma and 
various corporations to which the State had leased oil 
and gas and other mineral rights. In its complaint, the 
Cherokee Nation sought both to recover the royalties 
derived from the leases and to prevent future inter-
ference with its property rights, claiming that it had 
been since 1835 the absolute fee owner of certain land 
below the mean high water level of the Arkansas River. 
Subsequently, petitioners Choctaw and Chickasaw Na-
tions sought and were granted leave to intervene in the 
case in order to present their claims that part of the 
river bed belongs to them.

After pre-trial proceedings in the District Court, a 
judgment on the pleadings was entered against peti-
tioners and in favor of the State. The District Court 
held that land grants made to petitioners by the United
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States conveyed no rights to the bed of the navigable 
portion of the Arkansas River. The court thus held that 
title to the river bed remained in the United States until 
1907, when it passed to the State upon Oklahoma’s 
admission to the Union. On appeal, the United States 
Court of Appeals for the Tenth Circuit affirmed the 
judgment of the District Court. 402 F. 2d 739 (1968). 
We granted certiorari, 394 U. S. 972 (1969), to consider 
petitioners’ claims that they received title to the land 
in question by treaties with the United States in 1830 
and 1835.

I

At the outset, we note that these cases require us to 
pass upon the effect of treaties that were entered into 
nearly a century and a half ago. As background, it is 
necessary briefly to relate the circumstances by which 
petitioners received large grants of land by treaty from 
the United States.

The history behind these treaties goes back at least 
to the period immediately after the Revolutionary War 
and prior to the adoption of the Constitution—a time 
when petitioners and other Indian Nations occupied 
much of what are today the southern and southeastern 
parts of the United States. In 1785, in the Treaty 
of Hopewell, November 28, 1785, 7 Stat. 18, the United 
States entered into a treaty of peace and friendship 
with the Cherokee Indians which established the 
boundaries of the Cherokee Nation and in which the 
Indians acknowledged themselves to be under the pro-
tection of the United States. The next year, a similar 
treaty was concluded between the Choctaws and the 
United States. Treaty of Hopewell, January 3, 1786, 
7 Stat. 21.

In following years, the United States entered into 
a number of additional treaties with both the Chero-
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kees and Choctaws.1 By means of these treaties, the 
United States purchased large areas of land from the 
Indians to provide room for the increasing numbers 
of new settlers who were encroaching upon Indian 
lands during their westward migrations. Although 
the Indians were not considered to own the fee title 
to the land on which they lived, they did have the 
right to the exclusive use and occupancy of the land— 
a right that could be ceded only to the United States.1 2 
Moreover, the Indians continued to live on the land 
not ceded under their own laws and way of life, and 
their rights to those lands were ‘‘solemnly” guaranteed 
by the United States. Treaty of Holston, July 2, 1791, 
7 Stat. 39, 40; see Indian Intercourse Act of 1802, 2 
Stat. 139.

Even while it was making this solemn guarantee, 
however, the United States adopted a policy aimed at 
completely extinguishing these Indian Nations’ rights 
to their native lands. The United States had acquired 
a large western territory in 1803 by the Louisiana Pur-
chase, and it was soon proposed that the Indians be 
relocated on new lands west of the Mississippi.3 For 
a time, it seemed that the westward removal of the 
Indians might be readily accomplished. In the Treaty 
of July 8, 1817, 7 Stat. 156, the Cherokee Nation agreed 
to trade part of its lands in Georgia for a large amount

1E. g., Treaty of October 2, 1798, 7 Stat. 62; Treaty of Decem-
ber 17, 1801, 7 Stat. 66; Treaty of October 25, 1805, 7 Stat. 93.

2 See Johnson v. McIntosh, 8 Wheat. 543 (1823); Fletcher v. Peck, 
6 Cranch 87, 142-143 (1810).

3 See Act of March 26, 1804, §15, 2 Stat. 289. In 1802, 
even before it had acquired new lands west of the Mississippi, “the 
United States agreed to extinguish Indian title within the limits 
of the States as soon as it could be done ‘peaceable [sic] and on 
reasonable terms.’ ” U. S. Interior Dept., Federal Indian Law 
180-181 (1958).



624 OCTOBER TERM, 1969

Opinion of the Court 397 U. S.

of land in the Arkansas Territory. See also Treaty of 
February 27, 1819, 7 Stat. 195. Thereafter, a number 
of the Cherokees left their eastern lands and traveled 
west. Three years later, in the Treaty of Doak’s Stand, 
October 18, 1820, 7 Stat. 210, the Choctaw Nation agreed 
to exchange approximately half of its remaining Missis-
sippi lands for a large tract of land in the Arkansas 
Territory and an even larger one farther west.

Before the United States could relocate the Indians 
on these new lands, however, at least part of the land 
that had been set aside in the Arkansas Territory was 
already settled. It was apparent that the westward 
removal had not been aimed far enough west to escape 
the new nation’s expansion. By the Treaty of Jan-
uary 20, 1825, 7 Stat. 234, the Choctaws were persuaded 
to cede back to the United States the eastern portion 
of the land given them in the Treaty of Doak’s Stand. 
Similarly, the Cherokees who had voluntarily moved to 
Arkansas agreed to move again—farther west to a new 
tract of land, “a permanent home, and which shall, under 
the most solemn guarantee of the United States, be, and 
remain, theirs forever.” Treaty of May 6, 1828, 7 Stat. 
311.

The prospect of the voluntary removal of the Indians 
to land west of the Mississippi soon disappeared. For 
the most part, the Choctawrs and the Cherokees who 
had not already left their eastern lands refused to give 
up the land that had long been their home. The abor-
tive attempt to set aside Arkansas Territory land for 
the Indians justifiably made many of them doubt that 
the United States would protect them in their new 
lands. But at the same time the Indians wrere deciding 
to remain, the new settlers’ expansion and desire for 
their lands increased. In Georgia, the state legislature, 
tired of waiting for the United States to fulfill its
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promise to extinguish Indian rights to Georgia lands,4 
asserted jurisdiction over the Cherokees and prepared 
to distribute the Cherokee lands. Mississippi soon fol-
lowed suit, abolishing tribal government and extending 
its laws to Choctaw territory.

A clash between the obligation of the United States 
to protect Indian property rights on the one hand and 
the policy of forcing their relinquishment on the other 
was inevitable. With the passage of the Indian Re-
moval Act of 1830, 4 Stat. 411, it became apparent that 
policy, not obligation, would prevail. In spite of the 
promises to protect the Indians’ land and sovereignty, it 
was clear that the United States was unable or unwilling 
to prevent the States and their citizens from violating 
Indian rights.

Thus faced with the prospect of losing both their 
lands and way of life, the Choctaws agreed in 1830 to 
leave Mississippi and to move to new lands west of the 
Arkansas Territory. As a guarantee that they would 
not again be forced to move, the United States prom-
ised to convey the land to the Choctaw Nation in 
fee simple “to inure to them while they shall exist as 
a nation and live on it.” In addition, the United States 
pledged itself to secure to the Choctaws the “jurisdiction 
and government of all the persons and property that 
may be within their limits west, so that no Territory or 
State shall ever have a right to pass laws for the 
government of the Choctaw Nation . . . and that no 
part of the land granted to them shall ever be em-
braced in any Territory or State.” Treaty of Dancing 
Rabbit Creek, Sept. 27, 1830, 7 Stat. 333-334.

The Cherokees were at first determined to retain the 
Georgia lands on which they had by that time settled

4 See n. 3, supra.
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down, establishing farms and towns.5 However, after 
a time, they, too, were forced to leave. In the Treaty 
of New Echota, December 29, 1835, 7 Stat. 478, the 
Cherokees who had remained in the East agreed to leave 
their lands and to join the Cherokees who had already 
moved west of the Mississippi. Once again, the United 
States assured the Indians that they would not be forced 
to move from their new lands: a patent would issue 
to convey those lands in fee simple, and they would 
never be embraced within the boundaries of any State 
or Territory.

The United States thus succeeded in its efforts to 
remove the Indians from their eastern lands. In ex-
change, by the Treaty of Dancing Rabbit Creek with 
the Choctaws in 1830 and the Treaty of New Echota 
with the Cherokees in 1835, the United States granted 
a vast area of its western territory to the two Indian 
Nations. The land thus granted to the Choctaws en-
compassed what is today approximately the southern 
third of the State of Oklahoma; to the north, the Chero-
kees received title to a tract of land in the eastern part 
of the remainder of the State with a perpetual outlet 
to and other rights in land farther west.

Although by later treaties other Indian tribes were 
settled on parts of the land originally included in these 
grants, and the Chickasaw Nation was granted an un-
divided one-fourth interest in the remainder of the 
Choctaw land, see Treaty of January 17, 1837, 11 Stat. 
573; Treaty of June 22, 1855, 11 Stat. 611, the fee

5 The efforts on behalf of the Cherokees remaining in Georgia 
included two cases that were brought to this court, Cherokee Nation 
v. Georgia, 5 Pet. 1 (1831), and Worcester v. Georgia, 6 Pet. 515 
(1832). For a recent account of these and other Cherokee efforts, 
see Burke, The Cherokee Cases: A Study in Law, Politics, and 
Morality, 21 Stan. L. Rev. 500 (1969). See generally Federal 
Indian Law, supra, n. 3, at 180-200.
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simple title to a vast tract of land continued to be held 
by the petitioner Indian Nations for well over half a 
century.

Then, again due in large part to the pressure of 
settlers who were encroaching on Indian lands,6 Congress 
acted to change the arrangement. By § 16 of the Act of 
March 3, 1893, 27 Stat. 645, a commission was created 
to negotiate with the Indian tribes that had been located 
in Oklahoma on the allotment of land to their individual 
members in preparation for the final dissolution of the 
tribes. Thereafter, the Indians—including the Choc-
taws, Chickasaws, and Cherokees—agreed to the allot-
ment of their lands and the termination of tribal 
affairs. See Act of June 28, 1898, 30 Stat. 495; Act 
of July 1, 1902, 32 Stat. 716. Finally, Congress pro-
vided for the disposition of all petitioners’ lands with 
the provision that any remaining tribal property “be 
held in trust by the United States for the use and bene-
fit of the Indians.” Act of April 26, 1906, § 27, 34 
Stat. 148. The way was thus paved for Oklahoma’s 
admission to the Union “on an equal footing with the 
original States,” conditioned on its disclaimer of all right 
and title to lands “owned or held by any Indian, tribe, 
or nation.” Act of June 16, 1906, §§ 3, 4, 34 Stat. 270, 
271.

According to petitioners, they received title to the 
bed of the Arkansas River by treaty and patent from 
the United States. Because the land was not individ-
ually allotted or otherwise disposed of pursuant to the 
1906 Act, title remained in petitioners or passed to the 
United States to be held in trust for them. The State, 
on the other hand, claims that petitioners never re-
ceived title to the land. The courts below held in favor 
of the State, thus disposing of the case since it was undis-

6 See Marlin v. Lewallen, 276 TJ. S. 58, 61 (1928); Choate v. 
Trapp, 224 U. S. 665, 667-668 (1912).
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puted that if title remained in the United States, it 
passed to Oklahoma upon admission to the Union as 
an incident of statehood. The sole question for review 
then is whether the treaty grants from the United States 
conveyed title to the bed of the Arkansas River to the 
Cherokee and Choctaw Nations.

II
We move then to the construction and effect of the 

treaties between petitioners and the United States. At 
the outset, the State argues that the bed of the Arkansas 
River was not included in the grants to petitioners even 
by the accepted standards of ordinary conveyancing since 
to a skilled draftsman “the land descriptions in the 
treaties, standing alone, actually exclude the river beds.”

Part of the Arkansas River here in question is sur-
rounded on both sides by land granted to the Cherokees, 
and with regard to it the argument is at the least strained. 
There is no explicit exclusion of the river bed in the 
1835 Treaty of New Echota; in fact, there is no reference 
at all to the river from “a point where a stone is placed 
opposite the east or lower bank of Grand river at 
its junction with the Arkansas” to its junction with the 
Canadian. See 7 Stat. 480. As we read the Cherokee 
treaties and the patent issued thereunder by the Presi-
dent, the Cherokee Nation was granted one undivided 
tract of land described merely by exterior metes and 
bounds. That portion of the Arkansas River between 
its junctions with the Grand and Canadian Rivers lies 
completely within those metes and bounds, and all of 
the land inside those boundaries including the river bed 
seems clearly encompassed within the grant.

Below its confluence with the Canadian, the Arkansas 
River forms the boundary between the land granted to 
the Cherokees to the north and the Choctaws to the 
south, and the treaties do explicitly refer to this portion
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of the river. In the Treaty of Doak’s Stand in 1820, 
petitioner Choctaw Nation was granted all the land 
within the following boundaries:

“Beginning on the Arkansas River, where the lower 
boundary line of the Cherokees strikes the same; 
thence up the Arkansas to the Canadian Fork, and 
up the same to its source; thence due South to the 
Red River; thence down Red River, three miles 
below the mouth of Little River, which empties 
itself into Red River on the north side; thence a 
direct line to the beginning.” 7 Stat. 211. (Em-
phasis added.)

Ten years later, this grant was superseded by the Treaty 
of Dancing Rabbit Creek, which “varied the description 
a little and provided for a special patent,” Fleming v. 
McCurtain, 215 U. S. 56, 59 (1909):

“beginning near Fort Smith where the Arkansas 
boundary crosses the Arkansas River, running thence 
to the source of the Canadian fork; if in the limits 
of the United States, or to those limits; thence due 
south to Red River, and down Red River to the 
west boundary of the Territory of Arkansas; thence 
north along that line to the beginning.” 7 Stat. 
333. (Emphasis added.)

And the patent issued to the Choctaw Nation in 1842 by 
President Tyler merely repeated the language of this 
latter treaty.

The Choctaw’ treaties preceded any grant to the Chero-
kee Nation; and, under them, petitioners Choctaw and 
Chickasaw Nations claim the entire bed of the Arkansas 
River between its confluence with the Canadian River 
and the Oklahoma-Arkansas border. The Cherokees, 
however, also have a claim to this part of the river, based 
on the language setting out the southern border of the
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land, granted them in the Treaty of New Echota: From 
a point on the Canadian River,

“thence down the Canadian to the Arkansas; thence 
down the Arkansas to that point on the Arkansas 
where the eastern Choctaw boundary strikes said 
river . . . 7 Stat. 480. (Emphasis added.)

Moreover, they point to the patent issued them by Presi-
dent Van Buren in 1838, which described the southern 
boundary of their lands as follows:

“down the Canadian river on its north bank to 
its junction with Arkansas river; thence down the 
main channel of Arkansas river to the western 
boundary of the State of Arkansas at the northern 
extremity of the eastern boundary of the lands of 
the Choctaws on the south bank of Arkansas 
river . . . .” (Emphasis added.)

According to the Cherokee Nation, the United States 
thereby conveyed to it the north half of the Arkansas 
River from its junction with the Canadian to the eastern 
Oklahoma border. Petitioners thus are in disagreement 
about the effect of the words in the treaties and patents 
with regard to this lower portion of the river.7

That disagreement, however, does nothing to make 
convincing even the State’s argument that this part of 
the river bed was excluded from the grants as a matter 
of conveyancing law. About all that can be said about 
the treaties from the standpoint of a skilled draftsman 
is that they were not skillfully drafted. More important 
is the fact that these treaties are not to be considered 
as exercises in ordinary conveyancing. The Indian Na-
tions did not seek out the United States and agree upon 
an exchange of lands in an arm’s-length transaction.

7 The courts below did not resolve the dispute between petitioners, 
and we likewise do not pass on that question.
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Rather, treaties were imposed upon them and they had 
no choice but to consent. As a consequence, this 
Court has often held that treaties with the Indians 
must be interpreted as they would have understood 
them, see, e. g., Jones n . Meehan, 175 U. S. 1, 11 
(1899), and any doubtful expressions in them should 
be resolved in the Indians’ favor. See Alaska Pacific 
Fisheries v. United States, 248 U. S. 78, 89 (1918). 
Indeed, the Treaty of Dancing Rabbit Creek itself pro-
vides that “in the construction of this Treaty wherever 
well founded doubt shall arise, it shall be construed most 
favourably towards the Choctaws.” 7 Stat. 336.

Applying these principles here, we conclude that the 
entire Arkansas River below its confluence with the 
Grand River was within the metes and bounds of the 
treaty grants to petitioners. The State argues that the 
treaty terms “up the Arkansas” and “down the Arkansas” 
should be read to mean “along the bank of the Arkansas 
River.” However, the United States was competent to 
say the “north side” or “bank” of the Arkansas River 
when that was what it meant, as it had in the 1817 
grant to the Cherokees in the Arkansas Territory. See 
7 Stat. 158. Even more damaging to the State’s argu-
ment is the contemporaneous interpretation of the treaty 
language by the President as reflected in the specific 
language of the Cherokee patent, “down the Canadian 
river on its north bank to its junction with Arkansas 
river; thence down the main channel of Arkansas river.” 8

8 This construction of the treaty term “down the Arkansas” 
indicates that at the minimum the boundary of the Choctaws was 
also the middle of the main channel. Congress was accustomed to 
using the terms “up” or “down” the river when designating a 
navigable river as the boundary between States, see, e. g., Act of 
March 2, 1819, § 2, 3 Stat. 490 (Alabama); Act of February 20, 
1811, § 1, 2 Stat. 641 (Louisiana); and, when it did so, the boundary 
was set as the middle of the main channel. See Arkansas v.



632 OCTOBER TERM, 1969

Opinion of the Court 397 U.S.

(Emphasis added.) According to the State, the itali-
cized part of this description should be read to mean 
“down the north bank of the main branch of the Arkan-
sas River.” However, not only does this reading itself 
seem to include part of the river bed—that underlying 
the “secondary” branches—but it also conflicts with this 
Court’s interpretation of the term in Brewer-Elliott Oil 
& Gas Co. v. United States, 260 U. S. 77 (1922).

The facts involved in Brewer-Elliott were essentially 
similar to those of the present cases. There the United 
States had established a reservation for the Osage In-
dians which was bounded on one side by “the main chan-
nel of the Arkansas river.” 260 U. S., at 81. The 
United States brought suit to establish the Indians’ 
right to the river bed and the oil reserves beneath it, 
and the State of Oklahoma intervened to claim that the 
river bed had passed to it at statehood. The case came

Mississippi, 250 U. S. 39 (1919); Iowa v. Illinois, 147 U. S. 1 
(1893).

Given this congressional usage, it seems natural for the President, 
on whose behalf the treaties had been negotiated, to have given the 
same interpretation to identical language in the analogous situation 
involving the boundary between petitioners Choctaw and Cherokee 
Nations, which had long been considered sovereign entities. In 
fact, this Court recognized the analogy in Barney v. Keokuk, 
94 U. S. 324, 337 (1877), a case involving a grant bounded by 
the Mississippi River, when it quoted with apparent approval the 
following language from Haight v. City oj Keokuk, 4 Iowa 199, 213 
(1856): “The grant to the [Indians] was to them as persons, and 
not as a political body. The political jurisdiction remained in the 
United States. Had the grant been to them as a political society, 
it would have been a question of boundary between nations or 
states, and then the line would have been the medium filum 
aqua, as it is now between Iowa and Illinois.” The grants to 
petitioners were undoubtedly to them as “a political society,” and 
any “well founded doubt” regarding the boundaries must, of course, 
be resolved in their favor.
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here after the Court of Appeals had held that “whether 
the river was navigable or non-navigable, the United 
States, as the owner of the territory through which the 
Arkansas flowed before statehood, had the right to dis-
pose of the river bed, and had done so, to the Osages.” 
Id., at 80. This Court held that in the region in 
question the Arkansas River was nonnavigable and that 
“the title of the Osages as granted certainly included 
the bed of the river as far as the main channel, because 
the words of the grant expressly carry the title to that 
line.” Id., at 87. (Emphasis added.) The question 
whether it would have been beyond the power of the 
United States to make the grant had the river been 
navigable was reserved for future decision.

In the present cases, there is no question that the 
Arkansas River is navigable below its junction with the 
Grand River.9 However, we do not understand the 
State to argue the question reserved in Brewer-Elliott. 
Indeed, it seems well settled that the United States can 
dispose of lands underlying navigable waters just as it 
can dispose of other public lands. See Shively v. 
Bowlby, 152 U. S. 1, 47-48 (1894). Rather, the ques-
tion is whether the United States intended to convey 
title to the river bed to petitioners. See Alaska Pacific 
Fisheries v. United States, supra, at 87; Moore v. United 
States, 157 F. 2d 760, 763 (C. A. 9th Cir. 1946); cf. 
Donnelly v. United States, 228 U. S. 243, 259 (1913).

Turning then to that question, we think it clear, as 
did the Court of Appeals, that the parties to the treaties

9 The District Court took judicial notice of the navigability at 
all relevant times of those portions of the Arkansas River in ques-
tion, and that issue is not in dispute here. In the Brewer-Elliott 
case, this Court affirmed the finding of the District Court that “the 
head of navigation is and was the mouth of the Grand River.” 
260 U. S., at 86.
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and patents did not pause specifically to provide for 
the ownership of the river bed. According to the 
State—even if the river bed was within the bounds of 
the grants to petitioners—we need look no further be-
cause “disposals by the United States during the terri-
torial period are not lightly to be inferred, and should not 
be regarded as intended unless the intention was defi-
nitely declared or otherwise made very plain.” United 
States v. Holt State Bank, 270 U. S. 49, 55 (1926). Even 
were we limited to the treaties and patents alone, the 
most specific language of those instruments is identical 
to that which we said “expressly” conveyed title to the 
river bed in Brewer-Elliott. However, nothing in the 
Holt State Bank case or in the policy underlying its rule 
of construction (see Shively n . Bowlby, supra, at 49-50) 
requires that courts blind themselves to the circum-
stances of the grant in determining the intent of the 
grantor. Indeed, the court in Holt State Bank itself 
examined the circumstances in detail and concluded “the 
reservation was not intended to effect such a disposal.” 
270 U. S., at 58. We think that the similar conclusion 
of the Court of Appeals in this case was in error, given 
the circumstances of the treaty grants and the counter-
vailing rule of construction that well-founded doubt 
should be resolved in petitioners’ favor.

Together, petitioners were granted fee simple title to 
a vast tract of land through which the Arkansas River 
winds its course. The natural inference from those 
grants is that all the land within their metes and bounds 
was conveyed, including the banks and bed of rivers. 
To the extent that the documents speak to the ques-
tion, they are consistent with and tend to confirm this 
natural reading. Certainly there was no express ex-
clusion of the bed of the Arkansas River by the United 
States as there was to other land within the grants.
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As a practical matter, reservation of the river bed 
would have meant that petitioners were not entitled to 
enter upon and take sand and gravel or other minerals 
from the shallow parts of the river or islands formed 
when the water was low. In many respects however, the 
Indians were promised virtually complete sovereignty 
over their new lands. See Atlantic Pacific R. Co. v. 
Mingus, 165 U. S. 413, 435-436 (1897). We do not 
believe that petitioners would have considered that they 
could have been precluded from exercising these basic 
ownership rights to the river bed, and we think it 
very unlikely that the United States intended other-
wise. Nor do we believe that the United States would 
intend that it rather than petitioners have title to the dry 
bed left from avulsive changes of the river’s course, 
which as the District Court noted are common in this 
area. Indeed, the United States seems to have had no 
present interest in retaining title to the river bed at all; 
it had all it was concerned with in its navigational ease-
ment via the constitutional power over commerce. Cf. 
Pollard v. Hagan, 3 How. 212, 229 (1845).

Finally, it must be remembered that the United States 
accompanied its grants to petitioners with the promise 
that “no part of the land granted to them shall ever 
be embraced in any Territory or State.” In light of this 
promise, it is only by the purest of legal fictions that 
there can be found even a semblance of an understanding 
(on which Oklahoma necessarily places its principal re-
liance), that the United States retained title in order 
to grant it to some future State.

We thus conclude that the United States intended to 
and did convey title to the bed of the Arkansas River 
below its junction with the Grand River within the pres-
ent State of Oklahoma in the grants it made to peti-
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tioners. The judgments of the Court of Appeals are 
therefore reversed, and the cases are remanded for fur-
ther proceedings consistent with this opinion.

It is so ordered.

Mr . Justice  Harlan  took no part in the consideration 
or decision of these cases.

Mr . Justice  Dougla s , concurring.
While I join the Court’s opinion, I add a few words.
The Cherokees, pursuant to treaties with the United 

States, exchanged their aboriginal domain in the East 
for more than 14,000,000 acres of land west of the Mis-
sissippi, then in Indian Territory but now a part of Okla-
homa. Pursuant to promises in the treaties, the United 
States on December 31, 1838, issued a patent to the 
Cherokees describing the lands by metes and bounds and 
conveying the lands here in question in fee simple.1

A portion of the Arkansas River is entirely within the 
grant to the Cherokees. It is therefore a mystery why 
all of the bed in that portion of the river was not con-
veyed to the Cherokees. The river bed was not reserved 
to the United States by the patent. The United States, 
however, made other reservations: (1) the right to permit 
other tribes to get salt on the western part of the grant; 
(2) any rights to lands assigned the Quapaws which 
turned out to be within the bounds of these Cherokee 
lands; (3) the right to establish and maintain military 
posts and roads together with the free use of land, timber, 
fuel, and materials for the construction and support of

1 In addition to the millions of acres conveyed to the Cherokees 
in fee simple, which included the land surrounding the segment of 
the Arkansas River here in question, they were guaranteed lands 
to the west of that tract as “a perpetual outlet west” which provided 
for “free and unmolested use” of those lands.
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those facilities. Since the United States made some 
reservations but made no reservations of the river bed, 
and if fair dealing is the standard, one would conclude, 
I think, that the river bed was the tail that went with 
the hide.

As respects the Choctaws, another section of the 
Arkansas River was the boundary between the Choctaw 
and the Cherokee grants. Whatever may be the rights 
between the Cherokees and the Choctaws, it seems clear 
to me that since one portion of the Arkansas was within 
the exterior boundaries of the Cherokee grant and 
another portion was within the exterior boundaries of 
the Choctaw grant, the river bed of each of those seg-
ments went to the respective grantees in fee simple.

Here an entire region was conveyed to these tribes 
as part of their resettlement,2 with assurances of self-

2 The details of the removal of the Cherokees from their ancestral 
lands are related in Western Cherokee Indians v. United States, 
27 Ct. Cl. 1, 20 et seq. While 6,000 had moved west to their new 
lands by 1838, 18,000 were still in their ancestral homes.

“The Eastern Cherokees were prisoners in Georgia, under the 
guard of 5,000 United States soldiers, who had hunted them down 
from their mountains and driven them out of their valleys and 
were now bringing them to the terms of an enforced emigration.” 
Id., at 20.

They were finally forcibly removed by the U. S. Army under 
General Scott:

“He moved quickly and successfully, and has thus recorded the 
most painful experience of his military life:

“‘Food in abundance had been provided at the depots, and 
wagons accompanied every detachment of troops. The Georgians 
distinguished themselves by their humanity and tenderness. Before 
the first night thousands—men, women, and children, sick and well— 
were brought in. Poor creatures. They had obstinately refused to 
prepare for the removal. Many arrived half starved, but refused 
the food that was pressed upon them. At length the children, with 
less pride, gave way, and next their parents. The Georgians were 
the waiters on the occasion, many of them with flowing tears. The
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government* 3 and with pledges that their new homelands 
would never be part of any State.4 They were indeed 
constituted as the sovereign autonomy established in 
lieu of a prospective State.5

The title held by these tribes was not the usual abo-
riginal Indian title of use and occupancy but a fee simple, 
cf. United States v. Creek Nation, 295 U. S. 103, termi-
nable if and when these Indian nations ceased to exist

autobiographer has never witnessed a scene of deeper pathos.’ ” Id., 
at 23.

For early incidents involving this Court in aspects of the removal 
problems see M. James, Andrew Jackson: Portrait of a President 
280-281, 304-305 (1937); 1 C. Warren, Supreme Court in U. S. 
History, c. 19 (1937); Worcester v. Georgia, 6 Pet. 515.

3 Our agents said the following to the Cherokee Council on 
July 31, 1837: “Here you are subjected to laws, in the making 
of which you have no voice; laws which are unsuited to your 
customs, and abhorrent to your ideas of liberty. There, Chero-
kees, you will make laws for yourselves, and establish such gov-
ernment as in your own estimation may be best suited to your 
condition. There, Cherokees, in your new country, you will be 
far beyond the limits or jurisdiction of any State or Territory. 
The country will be yours; yours exclusively. No other people 
can make claim to it, and you will be protected by the vigilant 
power of the United States against the intrusion of the white 
man.” S. Doc. No. 120, 25th Cong., 2d Sess., 988.

4 The Treaty with the Cherokees of December 29, 1835, 7 Stat. 
478, provided in Article 5 that no lands conveyed shall without 
the consent of the Cherokees ever “be included within the terri-
torial limits or jurisdiction of any State or Territory.” And see 
Article IV of the Treaty of Sept. 27, 1830, 7 Stat. 333.

5 The Treaty with the Cherokees of May 6, 1828, 7 Stat. 311, 
spoke of the desire of the United States to provide the Cherokees 
“a permanent home, and which shall, under the most solemn guar-
antee of the United States, be, and remain, theirs forever—a home 
that shall never, in all future time, be embarrassed by having 
extended around it the lines, or placed over it the jurisdiction of a 
Territory or State, nor be pressed upon by the extension, in any 
way, of any of the limits of any existing Territory or State.”
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or abandoned the territory—conditions not yet occurring. 
The reliance by the Court of Appeals on United States v. 
Holt State Bank, 270 U. S. 49, was therefore mis-
placed as that case involved only the aboriginal Indian 
title of use and occupancy. Id., at 58-59.

The United States, speaking through the Solicitor Gen-
eral, has filed a brief amicus taking that position in these 
cases and maintaining it vigorously on oral argument. 
It concedes, as it must in light of Shively v. Bowlby, 152 
U. S. 1, 49-50, that while the United States holds a 
domain as a territory, it may convey away the right to 
the bed of a navigable river, not retaining that property 
for transfer to a future State, though as stated in Holt 
State Bank that purpose is “not lightly to be inferred, 
and should not be regarded as intended unless the in-
tention was definitely declared or otherwise made very 
plain.” 270 U. S., at 55. Such exceptional circum-
stances are present here.

The treaties with the present Indians solemnly assured 
them that these new homelands would never be made 
part of a State or Territory. So it is reasonable to infer 
that the United States did not have a plan to hold this 
river bed in trust for a future State. As the United States 
says, we would have to indulge “a cynical fiction without 
any basis in fact” to attribute such a purpose to the par-
ties. Sixty years later, however, Congress was intent in 
creating a State out of these lands.6

6 The story of the exploitation of Indians by state and local agen-
cies has been recently summarized by William Brandon:

“Termination is truly a word of ill omen to tribal Indians. Its 
meaning in Indian affairs is the termination of ‘Federal responsi-
bility,’ the responsibility of the Federal Government to act as 
trustee for Indian lands, rights, and resources; the responsibility 
to protect Indian groups in these rights and possessions—protect 
them particularly against states, counties, cities, or other local powers 
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Friction between the Indians and the whites who 
sought to settle on these lands mounted. As time passed 
the American attitude towards these treaties became as 
hostile as the opinion below. The Commissioner of 
Indian Affairs in his 1886 Report spoke of the exploita-
tion of many Indians by a few Indians who had a 
monopoly of land and he attacked the treaties as such:

“[I]t is perfectly plain to my mind that the treaties 
never contemplated the un-American and absurd

that might divest them of their rights and possessions—and to 
provide certain services such as education and health.

“These responsibilities are based upon treaty promises or other 
equally legal commitments, in which the Federal Government 
pledged, in return for cessions of value, to render unto specific 
Indian groups specific rights and their protection, plus the provision 
of schools, hospitals, sawmills, teachers, doctors, tools and imple-
ments, roads, supplies when needed—all the services of the modern 
world, to be supplied and administered by the Federal Gov-
ernment rather than administered under state and local juris-
dictions, because of well-founded apprehensions that state and 
local jurisdictions might not be trustworthy in carrying out such 
promises.” Progressive, January 1970, p. 38.

E. Cahn, Our Brother’s Keeper 21 (1969), states the same theme:
“The Indian knows that termination takes many forms. He can 

be flooded out of his reservation; he can be relocated; his reservation 
can be sold out from under him if he cannot meet taxes to which 
it is subject. His limited power to protect himself on the reserva-
tion from local prejudice and discrimination can be wiped away by 
the substitution of state laws for tribal law, and state jurisdiction 
for tribal jurisdiction. All of these, the Indian knows, are variants 
on one basic truth: the United States Government does not keep 
its promises. Sometimes it breaks them all at once, and sometimes 
slowly, one at a time. The result is the same—termination. When 
the Indian is asked to forsake his status under the Bureau in 
exchange for cash, for promises of technical aid, for public works 
improvements and industrial developments, he has learned to expect 
two things:

“—That the promises will not be kept.
“—That even if they should be kept, they will prove inadequate 

to maintain the Indian at even his reservation level of deprivation.”
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idea of a separate nationality in our midst, with 
power as they may choose to organize a government 
of their own, or not to organize any government nor 
allow one to be organized, for the one proposition 
contains the other. These Indians have no right to 
obstruct civilization and commerce and set up an ex-
clusive claim to self-government, establishing a gov-
ernment within a government, and then expect and 
claim that the United States shall protect them from 
all harm, while insisting that it shall not be the ulti-
mate judge as to what is best to be done for them in a 
political point of view. I repeat, to maintain any 
such view is to acknowledge a foreign sovereignty, 
with the right of eminent domain, upon American 
soil—a theory utterly repugnant to the spirit and 
genius of our laws, and wholly unwarranted by the 
Constitution of the United States.” H. R. Exec. 
Doc. No. 1, pt. 5, 49th Cong., 2d Sess., 87.

But cf. the views of Robert L. Owen, U. S. Indian Agent, 
in H. R. Exec. Doc. No. 1, pt. 5, vol. 2, 50th Cong., 2d 
Sess., 134-135 (1888). And see A. Debo, The Rise and 
Fall of the Choctaw Republic 245 et seq. (1934).

A commission was created to negotiate an agreement 
with these tribes superseding the earlier treaties, all as 
related in Choate v. Trapp, 224 U. S. 665, 667-670. An 
agreement was in time reached whereby tribal lands 
were allotted to individual members of the tribe, with 
any remaining tribal land passing to the United States 
as trustees for the Indians. 34 Stat. 137. The bed of 
the Arkansas was not allotted. The next year—1907— 
Oklahoma was admitted to the Union on an equal foot-
ing with the original States. 34 Stat. 267. Certainly 
this cession by the tribes of their interest in the river 
bed of the Arkansas to the United States in trust for
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their members was no possible vehicle for transferring 
that title to Oklahoma.7

The Court properly makes these cases candidates for 
application of the classic rule that treaties or agree-
ments with Indians are to be construed in their favor, 
not in favor of commercial interests that repeatedly in 
our history have sought to exploit them. The idea was 
perhaps best stated in United States v. Winans, 198 U. S. 
371, 380-381:

“[W]e will construe a treaty with the Indians 
as 'that unlettered people’ understood it, and 'as 
justice and reason demand in all cases where power 
is exerted by the strong over those to whom they 
owe care and protection,’ and counterpoise the in-
equality 'by the superior justice which looks only 
to the substance of the right without regard to tech-
nical rules.’ 119 U. S. 1; 175 U. S. 1. How the 
treaty in question was understood may be gathered 
from the circumstances.”

We should therefore resolve any doubts in these cases 
in favor of these Indians, mindful of what President 
Jackson said at a meeting with the Choctaws and 
Chickasaws:

"Brothers, listen: the only plan by which this 
can be done, and tranquillity for your people ob-
tained, is, that you pass across the Mississippi to 
a country in all respects equal, if not superior, to 
the one you have. Your great father will give

7 The Cherokee Nation claims to have negotiated some 13 sand 
and gravel leases for the bed of the Arkansas River between 
April 12, 1883, and May 27, 1893—prior to the admission of Okla-
homa into the Union. The record does not disclose the date when 
the State of Oklahoma first assumed the role of lessor of the 
river bed, although several cases have involved such leases by the 
State. See, e. g., Lynch v. Clements, 263 P. 2d 153.
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it to you for ever, that it may belong to you and 
your children while you shall exist as a nation, 
free from all interruption.

“Peace invites you there; annoyance will be left 
behind; within your limits, no State or territorial 
authority will be permitted; intruders, traders, and 
above all, ardent spirits, so destructive to health 
and morals, will be kept from among you, only as 
the laws and ordinances of your nation may sanc-
tion their admission.” S. Doc. No. 512, 23d Cong., 
1st Sess., Vol. 2, 240-242.

Only the continuation of a regime of discrimination 
against these people,8 which long plagued the relations 
between the races, can now deny them this just claim.

Mr . Just ice  White , with whom The  Chief  Justi ce  
and Mr . Justi ce  Black  join, dissenting.

At issue in these cases is the ownership of the lands 
underlying the Arkansas River from its confluence with 
the Grand River in Oklahoma downstream to the western 
border of Arkansas. The Arkansas River is a navigable 
stream below, but not above, its junction with the Grand 
River. The contending parties are three Indian tribes 
on the one hand and the State of Oklahoma on the other. 
The Cherokees base their claim on a United States patent 
of 1838 and underlying treaties, the Choctaws and the

8 Sequoyah, the great Cherokee from Tennessee, whose home stood 
on the banks of the Little Tennessee River, was crippled for life 
on a hunting trip; and in his inactive life thereafter invented the 
Cherokee syllabary, inspired by the “talking leaves” or written and 
printed pages by which the whites communicated. His syllabary 
contains some 80 syllables in the Cherokee language. His memory 
is perpetuated in the name of the genus of California giant redwoods 
and his statue was placed in Statuary Hall of the National Capitol in 
1917.
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Chickasaws on an 1842 patent also issued in fulfillment 
of prior treaty commitments. The State claims under 
the settled doctrine that a newly admitted State takes 
title to the beds of all navigable rivers within its borders; 
the State denies that the prior patents conveyed the river 
bed. The patent to the Cherokees included property on 
both sides of the Arkansas River from its confluence 
with the Grand River downstream to its junction with 
the Canadian River. From the Canadian River to the 
Arkansas border, the Arkansas River was the boundary 
between Cherokee lands on the north side and the 
Choctaw lands on the south.

According to the Court, the Indians became the 
owners of all of the river bed from the Grand River to 
the Arkansas border: the river bed between the Grand 
River and the Canadian River is Cherokee property 
because the metes and bounds description of the grant 
crossed the river without purporting to exclude the river 
bed; the remaining portion of the river bed is said to 
be Indian property because by ordinary conveyancing 
standards the relevant patents and treaties reveal an 
intent by the United States to convey the river bed to 
the tribes. I differ with the Court as to both portions 
of the river bed.

I
As far as riparian rights are concerned—and for other 

purposes too—the policy and applicable laws of the 
United States have always distinguished between nav-
igable and nonnavigable streams. Section 931 of Title 
43 of the United States Code, Rev. Stat. § 2476, which 
dates from 1796, does so unmistakably:

“All navigable rivers, within the territory occupied 
by the public lands, shall remain and be deemed 
public highways; and, in all cases where the oppo-
site banks of any streams not navigable belong to
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different persons, the stream and the bed thereof 
shall become common to both.”

The owners of land adjacent to a nonnavigable stream 
own the river bed, but the surveys of public lands stop 
with the banks of navigable streams; conveyances by 
the United States of land located on a navigable river 
carry no interest in the river bed under federal law. 
Railroad Co. v. Schurmeir, 7 Wall. 272, 288-289 (1869), 
made the difference very clear:

“[T]he court does not hesitate to decide, that 
Congress, in making a distinction between streams 
navigable and those not navigable, intended to pro-
vide that the common law rules of riparian owner-
ship should apply to lands bordering on the latter, 
but that the title to lands bordering on navigable 
streams should stop at the stream, and that all such 
streams should be deemed to be, and remain public 
highways.”

Packer v. Bird, 137 U. S. 661, 672 (1891), is to like 
effect. Shively v. Bowlby, 152 U. S. 1, 49-50 (1894), 
re-emphasized that:

“The Congress of the United States, in disposing 
of the public lands, has constantly acted upon the 
theory that those lands, whether in the interior, 
or on the coast, above high water mark, may be 
taken up by actual occupants, in order to en-
courage the settlement of the country; but that the 
navigable waters and the soils under them, whether 
within or above the ebb and flow of the tide, shall 
be and remain public highways; and, being chiefly 
valuable for the public purposes of commerce, navi-
gation and fishery, and for the improvements nec-
essary to secure and promote those purposes, shall 
not be granted away during the period of terri-
torial government; but, unless in case of some in-
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ternational duty or public exigency, shall be held 
by the United States in trust for the future States, 
and shall vest in the several States, when organized 
and admitted into the Union, with all the powers 
and prerogatives appertaining to the older States 
in regard to such waters and soils within their re-
spective jurisdictions; in short, shall not be disposed 
of piecemeal to individuals as private property, but 
shall be held as a whole for the purpose of being 
ultimately administered and dealt with for the pub-
lic benefit by the State, after it shall have become 
a completely organized community.”

The issue in Shively was whether the grantee of lands 
along a navigable river in Oregon Territory had an 
interest in the river bed by reason of his federal grant. 
It was held that he did not.

In 1845, Pollard v. Hagan, 3 How. 212, held that the 
United States had no power, except where state law 
permitted, to convey an interest in the bed of a navigable 
river after the State in which it was located had been 
admitted to the Union. The Court also implied that 
because the beds of navigable streams were held in 
trust for future States, the United States was without 
power to dispose of the beds prior to statehood. This 
implication was repudiated by statements in such later 
cases as Goodtitle v. Kibbe, 9 How. 471, 478 (1850), and 
Shively v. Bowlby, supra, at 47-48. In the words of 
the latter:

“We cannot doubt, therefore, that Congress has 
the power to make grants of lands below high water 
mark of navigable waters in any Territory of the 
United States, whenever it becomes necessary to 
do so in order to perform international obligations, 
or to effect the improvement of such lands for the 
promotion and convenience of commerce with for-



CHOCTAW NATION v. OKLAHOMA 647

620 Whit e , J., dissenting

eign nations and among the several States, or to 
carry out other public purposes appropriate to the 
objects for which the United States hold the Terri-
tory.” 152 U. S., at 48.

Nevertheless, whether the United States had only a 
restricted power to convey interests in navigable river 
beds prior to statehood was deemed an open question in 
Brewer-Elliott Oil & Gas Co. v. United States, 260 U. S. 
77, 85-86 (1922); decision on that question was reserved 
as was decision on the issue whether, if the power to 
convey was limited to certain purposes, provision of a 
home for an Indian tribe came within one of these 
permitted purposes. Three years later, United States v. 
Holt State Bank, 270 U. S. 49, 55 (1926), again recog-
nized that “the United States early adopted and con-
stantly has adhered to the policy of regarding lands 
under navigable waters in acquired territory, while under 
its sole dominion, as held for the ultimate benefit of 
future States, and so has refrained from making any 
disposal thereof, save in exceptional instances when im-
pelled to particular disposals by some international duty 
or public exigency.”

The ownership of lands under navigable waters was 
deemed an incident of sovereignty, Martin v. Waddell, 
16 Pet. 367, 409-411 (1842), and whatever the power 
of the Federal Government to convey such lands lying 
in its unorganized territories, Congress never undertook 
to do so by general laws. Shively v. Bowlby, supra, at 
48-50. Conveyance of a river bed would not be implied 
and would not be found unless the grant “in terms 
embraces the land under the waters of the stream,” 
Packer v. Bird, supra, at 672; Shively v. Bowlby, supra, 
at 47-48. Such disposals by the United States “during 
the territorial period are not lightly to be inferred, and 
should not be regarded as intended unless the intention



648 OCTOBER TERM, 1969

Whit e , J., dissenting 397 U. S.

was definitely declared or otherwise made very plain.” 
United States v. Holt State Bank, supra, at 55.

II
Against this doctrinal background, for either the Cher-

okees, the Choctaws, or the Chickasaws to prevail, there 
must be found in their grant a “very plain” basis for 
concluding that the United States intended to convey 
an interest in the river bed. As I see it, neither the 
patents nor the treaties here involved satisfy that 
standard.

The patent to the Choctaws in 1842, which merely 
quotes from the 1830 Treaty of Dancing Rabbit Creek, 
7 Stat. 333, describes the northern boundary of the 
Choctaw grant as “[b] eginning near fort Smith where 
the Arkansas boundary crosses the Arkansas river, run-
ning thence to the source of the Canadian fork . . . .” 
An earlier treaty, the 1820 Treaty of Doak’s Stand, 
7 Stat. 210, described the northern boundary of the 
Choctaw lands as going “up the Arkansas to the Cana-
dian Fork . . . The quoted phrases of the patent (and 
the Treaty of Dancing Rabbit Creek) and of the Treaty 
of Doak’s Stand are the sole bases for the Choctaw claim 
to the entire bed of the Arkansas River from the western 
boundary of Arkansas upstream to the junction with the 
Canadian River. The Cherokees claim that the con-
veyance gave the Choctaws only the southern half of 
the river bed; the State of Oklahoma claims that the 
northern boundary of the Choctaw lands went up the 
river on its south bank and hence gave the Choctaws 
none of the river bed since the river was navigable and 
there was no express conveyance of the river bed to 
the Choctaws.

As for the Cherokees, their southern boundary from 
the Canadian River to the Arkansas border is described in 
the 1838 patent as proceeding from the north bank of the
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Canadian River at its junction with the Arkansas River, 
“thence down the main channel of Arkansas river to the 
western boundary of the State of Arkansas, at the 
northern extremity of the eastern boundary of the lands 
of the Choctaws, on the south bank of the Arkansas 
river . . . .” The patent was in execution of three 
prior treaties. The 1835 Treaty of New Echota, 7 Stat. 
478, in describing the land to be conveyed, repeated the 
description of the Treaty of February 14, 1833, 7 Stat. 
414,,which was supplemental to the Treaty of May 6, 
1828, 7 Stat. 311. The description in the Treaty of New 
Echota did not contain the “main channel” language 
later used in the patent; from the Canadian, the southern 
boundary ran “down the Arkansas to that point on the 
Arkansas where the eastern Choctaw boundary strikes 
said river . . . The Cherokees claim this language 
gives them the northern half of the river bed. The 
Choctaws and the State claim that the Cherokees have 
no interest in this part of the river bed.

Insofar as the river bed from the Canadian River to 
the Arkansas border is concerned, the terms of the pat-
ents and the treaties are obviously a far cry from what 
the cases require to evidence the intention of the United 
States to dispose of lands under a navigable river. But 
it is said that these cases are irrelevant where the 
grantee is an Indian tribe and that countervailing con-
siderations require treaties with Indian tribes to be 
interpreted as the treaties would have been understood 
by the Indians. Reliance is also placed on the provision 
in the 1830 Choctaw treaty stating that “wherever well 
founded doubt shall arise,” the treaty shall be construed 
in favor of the Choctaws. But I find it difficult to con-
clude from such murky language that the United States 
intended to reject its historic policy with respect to beds 
of navigable rivers in executing these treaties and pat-
ents. Nor is there any evidence whatsoever that the
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Indians of that day would have considered the land under 
a navigable river to be of any utility to them or as being 
included in a grant of lands adjacent to the river. In-
deed, the Treaty of Dancing Rabbit Creek expressly 
negatives any inference that the United States was shar-
ing with the Choctaws any of its sovereignty over the 
navigable portion of the Arkansas River. It provided 
that “[n]avigable streams shall be free to the Choctaws 
who shall pay no higher toll or duty than citizens of 
the U. S.”

The Cherokee patent recited that the treaty lands 
had been surveyed and the description in the patent was 
taken from the survey. Field notes of an 1831 survey 
of the eastern Cherokee boundary show unmistakably 
that the surveyor “fixed, the South East corner of the 
Cherokee lands” on the north bank of the Arkansas 
River and that from this point it was “64.50 Ch, to 
the South bank, where the northern extremity of the 
Eastern boundary of the Choctaw lands, strikes the 
Arkansas River.”

The Choctaw grant had also been surveyed pursuant 
to treaties executed prior to the patent. The field notes 
of an official survey made in 1821 show that the northern 
point of the eastern boundary of Choctaw territory was 
on “the south bank of the Arkansas River . . . distance 
from the Cherokee corner on the north bank of the 
river, one mile and thirty chains, Arkansas River 630 
yards wide,” and that the surveyor on “October 4th 
started from a post on the south side of the Arkansas, 
opposite the lower boundary of the Cherokees to 
meander the Arkansas.” A plat of another survey of 
Choctaw lands made in 1825 shows the northern termi-
nus of the eastern Choctaw boundary as being on the 
south side of the river.

There is little, if anything, in these early surveys to 
support ownership of the river bed in the Indians. On



CHOCTAW NATION v. OKLAHOMA 651

620 Whit e , J., dissenting

the contrary, the indications clearly are that downstream 
from the Canadian River the southern border of the 
Cherokees’ land was on the north side of the Arkansas 
River and the northern boundary of the Choctaws’ land 
was on the south side.

I find unimpressive the Court’s reliance on Brewer- 
Elliott Oil & Gas Co. v. United States, supra, for the 
proposition that because the southern boundary of the 
Cherokee lands ran “down the main channel of Arkansas 
river” the northern half of the river bed belonged to the 
Indians. In Brewer-Elliott the Cherokees had ceded 
certain land to the United States and from that land 
the United States created a home for the Osage Indians, 
“[b]ounded ... on the south and west by . . . the main 
channel of the Arkansas river . . . .” 17 Stat. 229. As 
stated by the Court of Appeals, the central issue was 
whether the Osage Indians owned “the bed of the Arkan-
sas river north of the thread of the main channel thereof, 
which was the south boundary of the lands of the Osage 
Tribe of Indians.” 270 F. 100, 101 (C. A. 8th Cir. 1920). 
The Court of Appeals ruled that the river at that point 
was not navigable and that “riparian grantees and owners 
under the acts of Congress and under the law applicable 
in 1838, 1872, and 1883 at the place where these leased 
premises lie became the owners of the beds of unnavi- 
gable streams to the respective threads thereof. Rev. 
Stat. §2476 [43 U. S. C. §931]; Railroad Co. v. Schur- 
meier [sic], 7 Wall. 272, 287 . . . .” 270 F., at 109. This 
Court affirmed, pointing out, as was obviously true, that 
the grant extended “as far as the main channel . . . .” 
260 U. S., at 87. Nothing the Court said, however, is 
any basis for construing a grant to or as far as the main 
channel of a navigable river as an express grant of any 
lands under that channel.

Much is made of the declarations in the treaties with 
the Cherokee and Choctaw Nations that the Indian
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lands would not be included within any State or Terri-
tory. It is argued that in view of these declarations the 
United States had no reason to reserve the river bed. 
But this is a narrow view of the historic policy of the 
United States. Navigable rivers in the public domain 
were a public resource and lands underlying them were 
not to be conveyed to private hands by the United 
States. Whether or not it was anticipated that the 
public domain would be included in a future State, con-
gressional policy, declared early in our history, was that 
conveyances of public lands bordering on navigable 
rivers carried no title to the adjoining river bed.

I cannot, therefore, conclude that either the Cherokees 
or the Choctaws took any interest in the bed of the 
Arkansas River, at least from the junction of the Arkan-
sas River and the Canadian River downstream to the 
Arkansas border.

Ill
The river bed above the Canadian River is said to be 

owned by the Cherokees because the tribe was granted 
lands on both sides of the river pursuant to a single 
metes and bounds description the calls of which crossed 
the river without excluding the river bed. It is quite 
true that if one plots out the conveyance described by 
the patent the Arkansas River is included within the 
perimeters of the granted property. But there is no 
express reference to the river bed, the river was a navi-
gable stream, and the policy of the United States was 
not to convey lands underlying such waters. No such 
conveyance should be recognized unless the intention to 
make such a conveyance was unmistakably stated. No 
one suggests that the Cherokees were granted full sov-
ereignty over the Arkansas River, that the United States 
had conveyed away its power to control navigation and 
commerce on the Arkansas, or that the public had lost
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its right to travel the navigable portion of the Arkansas 
by virtue of the conveyance to the Cherokee Nation. 
There being no indications that the Indians thought one 
way or the other about the underwater lands or that 
they had any use for them in those days, the evidence 
is insufficient to prove an intent on the part of the 
Government to convey the river bed. Cf. United States 
v. Holt State Bank, supra.

Even if it were otherwise, however, the conveyance 
to the Cherokees was to the Cherokees as a Nation; 
it created no rights, legal or equitable, in individuals. 
Cf. Fleming v. McCurtain, 215 U. S. 56 (1909). If the 
river bed passed to the tribe, it was to be held by the 
Nation as property common to all. Moreover, the 
Cherokee patent expressly provided “that the lands 
hereby granted shall revert to the United States, if the 
said Cherokee Nation becomes extinct, or abandons the 
same.” The Choctaw patent and treaties contained a 
similar condition. Such provision limited the duration 
of title and qualified “the absoluteness of the earlier 
words, tin fee simple.’ ” Fleming v. McCurtain, supra, 
at 61. The significance of the limitation is that pursuant 
to agreements reached with the Cherokee, Choctaw, and 
Chickasaw Nations, Congress early in this century pro-
vided for the allotment of tribal lands to individual 
members of the tribe, terminated the general powers of 
the tribal governments and continued tribal existence 
for limited purposes only under the supervision of the 
Interior Department. See Act of June 28, 1898, 30 Stat. 
495; Act of July 1, 1902, 32 Stat. 716; Act of April 26, 
1906, 34 Stat. 137. Tribal lands for the most part were 
conveyed to individual Indians or sold. Transfers of 
lands to individuals along the navigable portion of the 
Arkansas River neither expressly nor by implication 
carried with them the river bed. The former Indian 
territory is not now either occupied or owned solely by 
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Indians but is widely held by diverse peoples and in-
terests in the State of Oklahoma. Should it now be 
held that the title to the river bed, severed from and no 
longer serving communal property, remains in the tribe, 
to be administered or sold by it for purely private pur-
poses? I think not. For the purposes anticipated by 
the treaties and patents, the Cherokee, Choctaw, and 
Chickasaw Nations ceased to exist as general govern-
mental entities in 1906. Oklahoma became a State in 
1907 and took title to the river bed, which had mean-
while reverted to the United States if title to the river 
bed had ever been in the Indian Nations.

I would affirm the judgment of the Court of Appeals.
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SEARS, ROEBUCK & CO. v. CARPET, LINOLEUM, 
SOFT TILE & RESILIENT FLOOR COVERING 
LAYERS, LOCAL UNION NO. 419, AFL-CIO, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE TENTH CIRCUIT

No. 476. Argued March 3, 1970—Decided April 27, 1970

The National Labor Relations Board (NLRB) Regional Director, 
after investigating petitioner’s charge that respondent union was 
violating § 8 (b) (4) (B) of the National Labor Relations Act, 
issued an unfair labor practice complaint with the NLRB and 
petitioned the District Court for injunctive relief under § 10 (Z) 
of the Act, which directs him to apply for such temporary relief 
“pending the final adjudication of the Board with respect to such 
matter.” The Regional Director did not appeal the denial of 
an injunction but petitioner (which had not formally intervened 
at the District Court hearing) sought to do so. The Court of 
Appeals dismissed the appeal on the ground that only the Re-
gional Director could appeal. The NLRB thereafter found that 
the union had violated § 8 (b) (4) (B) and ordered it to cease and 
desist from its unlawful conduct. Held: Since any injunctive relief 
to which petitioner might have been entitled under § 10 (Z) termi-
nated upon final action by the NLRB, albeit respondent union 
is seeking judicial review of the order, the question whether peti-
tioner could appeal the denial of an injunction is moot.

410 F. 2d 1148, vacated and remanded.

Gerard C. Smetana argued the cause for petitioner. 
With him on the briefs was Alan Raywid.

David S. Barr argued the cause for respondent union. 
With him on the brief was Philip Hornbein, Jr. Dom-
inick L. Manoli argued the cause for respondent the 
Regional Director of the National Labor Relations 
Board. With him on the brief were Solicitor General 
Griswold, Joseph J. Connolly, Arnold Ordman, and Nor-
ton J. Come.
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Briefs of amici curiae urging reversal were filed by 
Brice I. Bishop and Phil B. Hammond for the American 
Retail Federation, and by Jerry Kronenberg and Charles 
C. Kieffer for the Terminal Freight Handling Co. et al.

J. Albert Woll, Laurence Gold, and Thomas E. Harris 
filed a brief for the American Federation of Labor and 
Congress of Industrial Organizations as amicus curiae 
urging affirmance.

Per  Curiam .
The petitioner, Sears, Roebuck and Company (Sears), 

filed a charge with the NLRB Regional Director, alleging 
that the respondent union was engaged in unlawful sec-
ondary picketing of the petitioner’s premises in violation 
of § 8 (b)(4)(B) of the National Labor Relations Act, 
as amended.1 The Regional Director investigated the 
charge and, finding there was reasonable cause to believe 
it was true, issued an unfair labor practice complaint

1Sec. 8(b). “It shall be an unfair labor practice for a labor 
organization or its agents—

“(4) (i) to engage in, or to induce or encourage any individual 
employed by any person engaged in commerce or in an industry 
affecting commerce to engage in, a strike or a refusal in the course 
of his employment to use, manufacture, process, transport, or other-
wise handle or work on any goods, articles, materials, or commodi-
ties or to perform any services; or (ii) to threaten, coerce, or 
restrain any person engaged in commerce or in an industry affecting 
commerce, where in either case an object thereof is— . . . (B) forc-
ing or requiring any person to cease using, selling, handling, trans-
porting, or otherwise dealing in the products of any other producer, 
processor, or manufacturer, or to cease doing business with any 
other person, or forcing or requiring any other employer to recog-
nize or bargain with a labor organization as the representative of 
his employees unless such labor organization has been certified as 
the representative of such employees under the provisions of sec-
tion 9 . . . .” (61 Stat. 141, 73 Stat. 542, 29 U. S. C. § 158 (b).)
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with the Board. He also petitioned a Federal District 
Court for injunctive relief pursuant to § 10 (Z) of the 
Act, which directs him to apply for such temporary 
relief “pending the final adjudication of the Board 
with respect to such matter.” 2

Counsel for Sears appeared at the hearing before the 
District Court, but Sears did not seek to intervene for-
mally. After hearing testimony the court declined to 
issue an injunction, believing that Sears was not likely 
to prevail before the Board on its unfair labor practice 
charge.3 The Regional Director did not appeal the 
court’s decision, but Sears sought to do so. 410 F. 2d 
1148. The Court of Appeals dismissed Sears’ appeal on 
the ground that under the Act only the Regional Direc-
tor could appeal from the denial of a § 10 (i) injunction. 
Thereafter the Board issued its decision and order in the 
underlying unfair labor practice proceeding, finding that 
the respondent union had violated § 8 (b)(4)(B) of the 
Act, and ordering it to cease and desist from its unlawful 
conduct. 176 N. L. R. B. No. 120, 71 L. R. R. M. 
1372 (1969).

Under these circumstances the question whether Sears 
could appeal the District Court’s denial of an injunction 
has now become moot. For even if the Court of Appeals 
was wrong in dismissing Sears’ appeal, any relief that 
that court might have given would now have terminated. 
“ ‘To adjudicate a cause which no longer exists is a pro-
ceeding which this Court uniformly has declined to enter-
tain.’” Oil Workers Union v. Missouri, 361 U. S. 363, 
371, quoting from Brownlow v. Schwartz, 261 U. S. 216, 
217—218. See also Hall v. Beals, 396 U. S. 45; Brocking-
ton v. Rhodes, 396 U. S. 41; Golden v. Zwickler, 394 
U. S. 103.

229 U. S. C. § 160 (Z).
3 The District Court decision is unreported.
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Sears concedes that an injunction, had one issued, 
would terminate upon “final” Board resolution of the 
underlying unfair labor practice charge. But it argues 
that the Board’s action cannot be considered final where, 
as here, one of the parties, in this case the respondent 
union, has sought review of the Board’s order. In this 
situation, Sears maintains, the injunctive relief, if 
granted, would remain in effect until the Board’s order 
with respect to the underlying unfair labor practice were 
either enforced or denied enforcement by the Court of 
Appeals. It is argued that because the Court of Appeals 
has not yet acted on the Board’s order here, Sears may 
still be entitled to injunctive relief, and thus the ques-
tion of whether it was entitled to appeal the denial of 
a § 10 (Z) injunction remains a viable one.

But neither the language, the legislative history, nor 
the policies of the Act support this construction. For 
by its terms § 10 (I) merely authorizes the issuance of 
an injunction “pending the final adjudication of the 
Board with respect to [the] matter.” (Emphasis added.) 
Once the Board has acted, it can itself seek injunctive 
relief from the Court of Appeals, pursuant to § 10 (e) 
of the Act, which empowers that court to grant “such 
temporary relief or restraining order as it deems just and 
proper.” 4 See McLeod v. Business Machine Mechanics 
Conference Board, 300 F. 2d 237, 241. The legislative 
history makes clear that the purpose of enacting § 10 (Z) 
in 1947 was simply to supplement the pre-existing § 10 (e) 
power of the Board by authorizing injunctive relief prior 
to Board action.5 It was thus relief prior to Board

4 29 U. S. C. § 160 (e).
5 “Under the present act the Board is empowered to seek interim 

relief only after it has filed in the appropriate circuit court of 
appeals its order and the record on which it is based. . . .

“In subsections (j) and (1) . . . the Board is given additional 
authority to seek injunctive relief. . . . Thus the Board need not
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action that Congress was concerned with providing when 
it enacted § 10 (Z), and any injunction issued pursuant 
to that section terminates when the Board resolves the 
underlying dispute.

Where the Board ultimately finds no unfair labor 
practice, it would clearly be contrary to the policies of 
the Act to permit a district court injunction to remain 
in effect pending Court of Appeals review of the District 
Court’s action. And where the Board does find an un-
fair labor practice, § 10 (e) provides an adequate remedy 
should its order be disobeyed. Yet on the petitioner’s 
reading of the Act, the District Court injunction would 
remain in effect until Court of Appeals review, whatever 
the Board did. This is not what was intended by 
§ 10 (Z), and the courts that have confronted the issue 
have consistently so held. Carpenters' District Council 
v. Boire, 288 F. 2d 454, 455; Monique, Inc. v. Boire, 
344 F. 2d 1017, 1018; NLRB v. Nashville Bldg. Trades 
Council, 383 F. 2d 562, 564. See also this Court’s dis-
position in Los Angeles Bldg. & Construction Trades 
Council v. LeBaron, 342 U. S. 802. But see Houston 
Insulation Contractors Assn. v. NLRB, 339 F. 2d 868.

Because any injunctive relief to which Sears might 
have been entitled under § 10 (Z) would now have termi-
nated in any event, the question of whether Sears was 
entitled to challenge the denial of such relief has become 
moot.

Accordingly the judgment of the Court of Appeals is 
vacated and the case is remanded to the District Court 
with directions to dismiss the complaint as moot.

It is so ordered.

wait, if the circumstances call for such relief, until it has held a 
hearing, issued its order, and petitioned for enforcement of its order.” 
S. Rep. No. 105, 80th Cong., 1st Sess., 27 (1947).
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HESTER v. ILLINOIS

CERTIORARI TO THE SUPREME COURT OF ILLINOIS

No. 82. Argued November 18, 1969—Decided April 27, 1970 

39 Ill. 2d 489, 237 N. E. 2d 466, certiorari dismissed.

Marshall Kaplan argued the cause for petitioner. 
With him on the brief was Edward Kaplan.

Joel M. Flaum, Assistant Attorney General of Illinois, 
argued the cause for respondent. With him on the brief 
were William J. Scott, Attorney General, and James R. 
Thompson, James B. Zagel, Thomas J. Immel, and 
Morton E. Friedman, Assistant Attorneys General.

Per  Curiam .
The writ of certiorari is dismissed as improvidently 

granted.

Mr . Justi ce  Douglas , Mr . Justice  Brennan , and 
Mr . Just ice  Marsha ll  dissent.
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FIRST NATIONAL BANK OF SANTA FE v. 
COMMISSIONER OF REVENUE

OF NEW MEXICO

APPEAL FROM THE COURT OF APPEALS OF NEW MEXICO

No. 1171. Decided April 27, 1970

80 N. M. 699, 460 P. 2d 64, appeal dismissed.

St. Hazard Gillespie and Porter R. Chandler for 
appellant.

James A. Maloney, Attorney General of New Mexico, 
Gary O’Dowd, Deputy Attorney General, and Justin 
Reid, Assistant Attorney General, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

GARDEN STATE TRANSIT CO., INC. v. 
UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF NEW JERSEY

No. 1323. Decided April 27, 1970

Affirmed.

Herman B. J. Weckstein for appellant.
Solicitor General Griswold, Assistant Attorney Gen-

eral McLaren, Robert W. Ginnane, Fritz R. Kahn, and 
Raymond M. Zimmet for the United States et al.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.
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UNITED STATES v. ROWELL

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE EIGHTH CIRCUIT

No. 863. Decided April 27, 1970

Certiorari granted; 415 F. 2d 300, vacated and remanded.

Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Mervyn Hamburg for 
the United States.

Per  Curiam .
The motion of the respondent for leave to proceed in 

forma pauperis is granted. The petition for a writ of 
certiorari is also granted and the judgment of the United 
States Court of Appeals is vacated. The case is re-
manded to that court for further consideration in light 
of Buie v. United States, 396 U. S. 87.
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LAMPTON et  al . v. BONIN et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF LOUISIANA

No. 1112, Mise. Decided April 27, 1970

299 F. Supp. 336, vacated and remanded.

Jeffrey B. Schivartz and Richard S. Buckley for 
appellants.

Jack P. F. Gremillion, Attorney General of Louisiana, 
and William P. Schuler and Dorothy D. Wolbrette, As-
sistant Attorneys General, for appellees.

Per  Curiam .
The motion for leave to proceed in Jorma pauperis is 

granted and the judgment of the United States District 
Court is vacated. The case is remanded to that court 
for further consideration in light of Rosado v. Wyman, 
ante, p. 397.

The  Chief  Justic e and Mr . Justice  Black  dissent 
for the reasons set forth in Mr . Justice  Black ’s dis-
senting opinion in Rosado n . Wyman, ante, p. 430.
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WALZ v. TAX COMMISSION OF THE CITY 
OF NEW YORK

APPEAL FROM THE COURT OF APPEALS OF THE STATE OF 
NEW YORK

No. 135. Argued November 19, 1969—Decided May 4, 1970

Appellant property owner unsuccessfully sought an injunction in the 
New York courts to prevent the New York City Tax Commission 
from granting property tax exemptions to religious organizations 
for properties used solely for religious worship, as authorized by 
the state constitution and the implementing statute providing for 
tax exemptions for property used exclusively for religious, educa-
tional, or charitable purposes. Appellant contended that the ex-
emptions as applied to religious bodies violated provisions pro-
hibiting establishment of religion under the First and Fourteenth 
Amendments. Held:

1. The First Amendment tolerates neither governmentally estab-
lished religion nor governmental interference with religion. Pp. 
667-672.

2. The legislative purpose of tax exemptions is not aimed at 
establishing, sponsoring, or supporting religion, and New York’s 
legislation simply spares the exercise of religion from the burden 
of property taxation levied on private profit institutions. Pp. 
672-674.

3. The tax exemption creates only a minimal and remote in-
volvement between church and state, far less than taxation of 
churches would entail, and it restricts the fiscal relationship 
between them, thus tending to complement and reinforce the 
desired separation insulating each from the other. Pp. 674-676.

4. Freedom from taxation for two centuries has not led to an 
established church or religion and on the contrary has helped to 
guarantee the free exercise of all forms of religious belief. Pp. 
676-680.

24 N. Y. 2d 30, 246 N. E. 2d 517, affirmed.

Edward J. Ennis argued the cause for appellant.
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J. Lee Rankin argued the cause for appellee. With 
him on the brief were Stanley Buchsbaum and Edith I. 
Spivack.

Briefs of amici curiae urging reversal were filed by 
Osmond K. Fraenkel, Marvin M. Karpatkin, Norman 
Dorsen, Mr. Ennis, and Melvin L. Wulf for the American 
Civil Liberties Union, and by Lola Boswell for Madalyn 
Murray 0’IIair and James H. Anderson, Jr., for the 
Society of Separationists, Inc.

Briefs of amici curiae urging affirmance were filed by 
Louis J. Lefkowitz, Attorney General, Samuel A. Hirsh- 
owitz, First Assistant Attorney General, and Julius Green-
field, Assistant Attorney General, for the State of New 
York, joined by the Attorneys General for their respective 
States as follows: MacDonald Gallion of Alabama, Gary 
K. Nelson of Arizona, Joe Purcell of Arkansas, Duke W. 
Dunbar of Colorado, Robert K. Killian of Connecticut, 
David P. Buckson of Delaware, Earl Faircloth of Florida, 
Bertram T. Kanbara of Hawaii, William J. Scott of 
Illinois, Theodore L. Sendak of Indiana, Richard C. 
Turner of Iowa, Kent Frizzell of Kansas, John B. Breck-
inridge of Kentucky, Jack P. F. Gremillion of Louisiana, 
James S. Erwin of Maine, Francis B. Burch of Maryland, 
Frank J. Kelley of Michigan, A. F. Summer of Missis-
sippi, John C. Danforth of Missouri, Robert L. Woodahi 
of Montana, Clarence A. H. Meyer of Nebraska, Arthur J. 
Sills of New Jersey, James A. Maloney of New Mexico, 
Robert B. Morgan of North Carolina, Helgi Johanneson 
of North Dakota, Paul W. Brown of Ohio, William C. 
Sennett of Pennsylvania, Herbert F. De Simone of Rhode 
Island, Gordon Mydland of South Dakota, George F. 
McC unless of Tennessee, Crawford C. Martin of Texas, 
James M. Jeffords of Vermont, Robert Y. Button of 
Virginia, Slade Gorton of Washington, Robert W. War-
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ren of Wisconsin, and James E. Barrett of Wyoming, and 
by Santiago C. Soler-Favale, Attorney General of Puerto 
Rico; by Franklin C. Salisbury for Protestants and 
Other Americans United for Separation of Church and 
State; by Noel Thompson for the Parish Hall School, 
Inc.; by Charles H. Tuttle and Thomas A. Shaw, Jr., 
for the National Council of the Churches of Christ in 
the United States; by Anthony L. Fletcher, Stephen B. 
Clarkson, John Miles Evans, George F. Mackey, Wil-
liam G. Rhines, William Sherman, and H. Richard 
Schumacher for the Episcopal Diocese of New York et 
al.; by William R. Consedine, George E. Reed, Alfred L. 
Scanlan, Arthur E. Sutherland, and Charles M. Whelan 
for the United States Catholic Conference; by Marvin 
Braiterman for the Synagogue Council of America et al. ; 
by Nathan Lewin and Julius Berman for the National 
Jewish Commission on Law and Public Affairs; by 
Joseph B. Friedman for the Baptist Joint Committee 
on Public Affairs; and by Roy L. Cole for the Baptist 
General Convention of Texas.

Mr . Chief  Justi ce  Burger  delivered the opinion of 
the Court.

Appellant, owner of real estate in Richmond County, 
New York, sought an injunction in the New York courts 
to prevent the New York City Tax Commission from 
granting property tax exemptions to religious organiza-
tions for religious properties used solely for religious wor-
ship. The exemption from state taxes is authorized by 
Art. 16, § 1, of the New York Constitution, which 
provides in relevant part:

“Exemptions from taxation may be granted only 
by general laws. Exemptions may be altered or 
repealed except those exempting real or personal 
property used exclusively for religious, educational or
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charitable purposes as defined by law and owned 
by any corporation or association organized or con-
ducted exclusively for one or more of such purposes 
and not operating for profit.” 1

The essence of appellant’s contention was that the 
New York City Tax Commission’s grant of an exemp-
tion to church property indirectly requires the appellant 
to make a contribution to religious bodies and thereby 
violates provisions prohibiting establishment of religion 
under the First Amendment which under the Fourteenth 
Amendment is binding on the States.1 2

Appellee’s motion for summary judgment was granted 
and the Appellate Division of the New York Supreme 
Court, and the New York Court of Appeals affirmed. 
We noted probable jurisdiction, 395 U. S. 957 (1969), 
and affirm.

I
Prior opinions of this Court have discussed the devel-

opment and historical background of the First Amend-
ment in detail. See Everson v. Board of Education, 330 
U. S. 1 (1947); Engel v. Vitale, 370 U. S. 421 (1962). 
It would therefore serve no useful purpose to review in 
detail the background of the Establishment and Free

1 Art. 16, § 1, of the New York State Constitution is implemented 
by § 420, subd. 1, of the New York Real Property Tax Law which 
states in pertinent part:

“Real property owned by a corporation or association organized 
exclusively for the moral or mental improvement of men and women, 
or for religious, bible, tract, charitable, benevolent, missionary, 
hospital, infirmary, educational, public playground, scientific, literary, 
bar association, medical society, library, patriotic, historical or ceme-
tery purposes . . . and used exclusively for carrying out thereupon 
one or more of such purposes . . . shall be exempt from taxation as 
provided in this section.”

2 The First Amendment to the United States Constitution provides 
in part that “Congress shall make no law respecting an establish-
ment of religion, or prohibiting the free exercise thereof . . . .”
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Exercise Clauses of the First Amendment or to restate 
what the Court’s opinions have reflected over the years.

It is sufficient to note that for the men who wrote 
the Religion Clauses of the First Amendment the “estab-
lishment” of a religion connoted sponsorship, financial 
support, and active involvement of the sovereign in reli-
gious activity. In England, and in some Colonies at the 
time of the separation in 1776, the Church of England 
was sponsored and supported by the Crown as a state, 
or established, church; in other countries “establishment” 
meant sponsorship by the sovereign of the Lutheran or 
Catholic Church. See Engel v. Vitale, 370 U. S., at 428 
n. 10. See generally C. Antieau, A. Downey, & E. Rob-
erts, Freedom from Federal Establishment (1964). The 
exclusivity of established churches in the 17th and 18th 
centuries, of course, was often carried to prohibition of 
other forms of worship. See Everson v. Board of Edu-
cation, 330 U. S., at 9-11; L. Pfeffer, Church, State and 
Freedom 71 et seq. (1967).

The Establishment and Free Exercise Clauses of the 
First Amendment are not the most precisely drawn por-
tions of the Constitution. The sweep of the absolute 
prohibitions in the Religion Clauses may have been cal-
culated; but the purpose was to state an objective, not 
to write a statute. In attempting to articulate the scope 
of the two Religion Clauses, the Court’s opinions reflect 
the limitations inherent in formulating general prin-
ciples on a case-by-case basis. The considerable internal 
inconsistency in the opinions of the Court derives from 
what, in retrospect, may have been too sweeping utter-
ances on aspects of these clauses that seemed clear in 
relation to the particular cases but have limited meaning 
as general principles.

The Court has struggled to find a neutral course be-
tween the two Religion Clauses, both of which are cast 
in absolute terms, and either of which, if expanded to a



WALZ v. TAX COMMISSION 669

664 Opinion of the Court

logical extreme, would tend to clash with the other. For 
example, in Zorach v. Clauson, 343 U. S. 306 (1952), 
Mr . Justice  Dougla s , writing for the Court, noted:

“The First Amendment, however, does not say that 
in every and all respects there shall be a separation 
of Church and State.” Id., at 312.
“We sponsor an attitude on the part of government 
that shows no partiality to any one group and that 
lets each flourish according to the zeal of its adher-
ents and the appeal of its dogma.” Id., at 313.

Mr . Just ice  Harlan  expressed something of this in 
his dissent in Sherbert v. Verner, 374 U. S. 398 (1963), 
saying that the constitutional neutrality imposed on us 

“is not so narrow a channel that the slightest devia-
tion from an absolutely straight course leads to con-
demnation.” Id., at 422.

The course of constitutional neutrality in this area can-
not be an absolutely straight line; rigidity could well 
defeat the basic purpose of these provisions, which is 
to insure that no religion be sponsored or favored, none 
commanded, and none inhibited. The general principle 
deducible from the First Amendment and all that has 
been said by the Court is this: that we will not tolerate 
either governmentally established religion or govern-
mental interference with religion. Short of those ex-
pressly proscribed governmental acts there is room for 
play in the joints productive of a benevolent neutrality 
which will permit religious exercise to exist without spon-
sorship and without interference.

Each value judgment under the Religion Clauses must 
therefore turn on whether particular acts in question are 
intended to establish or interfere with religious beliefs 
and practices or have the effect of doing so. Adherence 
to the policy of neutrality that derives from an accom-
modation of the Establishment and Free Exercise Clauses
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has prevented the kind of involvement that would tip the 
balance toward government control of churches or gov-
ernmental restraint on religious practice.

Adherents of particular faiths and individual churches 
frequently take strong positions on public issues includ-
ing, as this case reveals in the several briefs amici, vigor-
ous advocacy of legal or constitutional positions. Of 
course, churches as much as secular bodies and private 
citizens have that right. No perfect or absolute separa-
tion is really possible; the very existence of the Religion 
Clauses is an involvement of sorts—one that seeks to 
mark boundaries to avoid excessive entanglement.

The hazards of placing too much weight on a few 
words or phrases of the Court is abundantly illustrated 
within the pages of the Court’s opinion in Everson. 
Mr . Justic e Black , writing for the Court’s majority, 
said the First Amendment

“means at least this: Neither a state nor the Fed-
eral Government can . . . pass laws which aid one 
religion, aid all religions, or prefer one religion over 
another.” 330 U. S., at 15.

Yet he had no difficulty in holding that:
“Measured by these standards, we cannot say 

that the First Amendment prohibits New Jersey 
from spending tax-raised funds to pay the bus fares 
of parochial school pupils as a part of a general pro-
gram under which it pays the fares of pupils attend-
ing public and other schools. It is undoubtedly true 
that children are helped to get to church schools. 
There is even a possibility that some of the children 
might not be sent to the church schools if the 
parents were compelled to pay their children’s bus 
fares out of their own pockets . . . .” Id., at 17. 
(Emphasis added.)
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The Court did not regard such “aid” to schools teach-
ing a particular religious faith as any more a violation 
of the Establishment Clause than providing “state-paid 
policemen, detailed to protect children ... [at the 
schools] from the very real hazards of traffic . . . .” 
Ibid.

Mr. Justice Jackson, in perplexed dissent in Everson, 
noted that

“the undertones of the opinion, advocating complete 
and uncompromising separation . . . seem utterly 
discordant with its conclusion . . . .” Id., at 19.

Perhaps so. One can sympathize with Mr. Justice Jack- 
son’s logical analysis but agree with the Court’s emi-
nently sensible and realistic application of the language 
of the Establishment Clause. In Everson the Court de-
clined to construe the Religion Clauses with a literalness 
that would undermine the ultimate constitutional ob-
jective as illuminated by history. Surely, bus transpor-
tation and police protection to pupils who receive re-
ligious instruction “aid” that particular religion to 
maintain schools that plainly tend to assure future 
adherents to a particular faith by having control of 
their total education at an early age. No religious body 
that maintains schools would deny this as an affirmative 
if not dominant policy of church schools. But if as 
in Everson buses can be provided to carry and policemen 
to protect church school pupils, we fail to see how a 
broader range of police and fire protection given equally 
to all churches, along with nonprofit hospitals, art gal-
leries, and libraries receiving the same tax exemption, is 
different for purposes of the Religion Clauses.

Similarly, making textbooks available to pupils in 
parochial schools in common with public schools was 
surely an “aid” to the sponsoring churches because it 
relieved those churches of an enormous aggregate cost



672 OCTOBER TERM, 1969

Opinion of the Court 397 U. S.

for those books. Supplying of costly teaching materials 
was not seen either as manifesting a legislative purpose 
to aid or as having a primary effect of aid contravening 
the First Amendment. Board of Education v. Allen, 
392 U. S. 236 (1968). In so holding the Court was heed-
ing both its own prior decisions and our religious tradi-
tion. Mr . Justice  Douglas , in Zorach v. Clauson, supra, 
after recalling that we “are a religious people whose insti-
tutions presuppose a Supreme Being,” went on to say:

“We make room for as wide a variety of beliefs and 
creeds as the spiritual needs of man deem neces-
sary. . . . When the state encourages religious 
instruction ... it follows the best of our traditions. 
For it then respects the religious nature of our 
people and accommodates the public service to their 
spiritual needs.” 343 U. S., at 313-314. (Emphasis 
added.)

With all the risks inherent in programs that bring 
about administrative relationships between public edu-
cation bodies and church-sponsored schools, we have 
been able to chart a course that preserved the autonomy 
and freedom of religious bodies while avoiding any sem-
blance of established religion. This is a “tight rope” 
and one we have successfully traversed.

II
The legislative purpose of the property tax exemption 

is neither the advancement nor the inhibition of religion ; 
it is neither sponsorship nor hostility. New York, in 
common with the other States, has determined that cer-
tain entities that exist in a harmonious relationship 
to the community at large, and that foster its “moral 
or mental improvement,” should not be inhibited in 
their activities by property taxation or the hazard of 
loss of those properties for nonpayment of taxes. It
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has not singled out one particular church or religious 
group or even churches as such; rather, it has granted 
exemption to all houses of religious worship within a 
broad class of property owned by nonprofit, quasi-
public corporations which include hospitals, libraries, 
playgrounds, scientific, professional, historical, and patri-
otic groups. The State has an affirmative policy that 
considers these groups as beneficial and stabilizing in-
fluences in community life and finds this classification 
useful, desirable, and in the public interest. Qualifica-
tion for tax exemption is not perpetual or immutable; 
some tax-exempt groups lose that status when their 
activities take them outside the classification and new 
entities can come into being and qualify for exemption.

Governments have not always been tolerant of reli-
gious activity, and hostility toward religion has taken 
many shapes and forms—economic, political, and some-
times harshly oppressive. Grants of exemption histori-
cally reflect the concern of authors of constitutions and 
statutes as to the latent dangers inherent in the imposi-
tion of property taxes; exemption constitutes a reason-
able and balanced attempt to guard against those dan-
gers. The limits of permissible state accommodation 
to religion are by no means co-extensive with the nonin-
terference mandated by the Free Exercise Clause. To 
equate the two would be to deny a national heritage with 
roots in the Revolution itself. See Sherbert v. Verner, 
374 U. S. 398, 423 (1963) (Harlan , J., dissenting); 
Braunjeld v. Broivn, 366 U. S. 599, 608 (1961). See 
generally Kauper, The Constitutionality of Tax Exemp-
tions for Religious Activities in The Wall Between 
Church and State 95 (D. Oaks ed. 1963). We cannot 
read New York’s statute as attempting to establish reli-
gion; it is simply sparing the exercise of religion from 
the burden of property taxation levied on private profit 
institutions.
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We find it unnecessary to justify the tax exemption 
on the social welfare services or “good works” that some 
churches perform for parishioners and others—family 
counselling, aid to the elderly and the infirm, and to chil-
dren. Churches vary substantially in the scope of such 
services; programs expand or contract according to re-
sources and need. As public-sponsored programs en-
large, private aid from the church sector may diminish. 
The extent of social services may vary, depending on 
whether the church serves an urban or rural, a rich or 
poor constituency. To give emphasis to so variable 
an aspect of the work of religious bodies would intro-
duce an element of governmental evaluation and stand-
ards as to the worth of particular social welfare programs, 
thus producing a kind of continuing day-to-day relation-
ship which the policy of neutrality seeks to minimize. 
Hence, the use of a social welfare yardstick as a signifi-
cant element to qualify for tax exemption could con-
ceivably give rise to confrontations that could escalate 
to constitutional dimensions.

Determining that the legislative purpose of tax exemp-
tion is not aimed at establishing, sponsoring, or support-
ing religion does not end the inquiry, however. We 
must also be sure that the end result—the effect—is not 
an excessive government entanglement with religion. 
The test is inescapably one of degree. Either course, 
taxation of churches or exemption, occasions some de-
gree of involvement with religion. Elimination of ex-
emption would tend to expand the involvement of gov-
ernment by giving rise to tax valuation of church 
property, tax liens, tax foreclosures, and the direct con-
frontations and conflicts that follow in the train of 
those legal processes.

Granting tax exemptions to churches necessarily oper-
ates to afford an indirect economic benefit and also gives 
rise to some, but yet a lesser, involvement than taxing
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them. In analyzing either alternative the questions are 
whether the involvement is excessive, and whether it is 
a continuing one calling for official and continuing sur-
veillance leading to an impermissible degree of entangle-
ment. Obviously a direct money subsidy would be a 
relationship pregnant with involvement and, as with 
most governmental grant programs, could encompass 
sustained and detailed administrative relationships for 
enforcement of statutory or administrative standards, 
but that is not this case. The hazards of churches sup-
porting government are hardly less in their potential 
than the hazards of government supporting churches; 3 
each relationship carries some involvement rather than 
the desired insulation and separation. We cannot ignore 
the instances in history when church support of govern-
ment led to the kind of involvement we seek to avoid.

The grant of a tax exemption is not sponsorship since 
the government does not transfer part of its revenue 
to churches but simply abstains from demanding that 
the church support the state. No one has ever suggested 
that tax exemption has converted libraries, art galleries, 
or hospitals into arms of the state or put employees “on 
the public payroll.” There is no genuine nexus between 
tax exemption and establishment of religion. As Mr. Jus-
tice Holmes commented in a related context “a page of

3 The support of religion with direct allocation of public revenue 
was a common colonial practice. See C. Antieau, A. Downey, & 
E. Roberts, Freedom from Federal Establishment cc. 1 and 2 (1964). 
A general assessment proposed in the Virginia Legislature in 1784 
prompted the writing of James Madison’s Remonstrance. See 
opinion of Mr . Just ice  Dougl as  dissenting, post, at 704-706; 716— 
727. Governmental support of religion is common in many countries. 
See e. g., R. Murray, A Brief History of the Church of Sweden 75 
(1961); G. Codding, The Federal Government of Switzerland 53-54 
(1961); M. Scehic, Zbirka Propisa o Doprinosima i Porezima Gra- 
djana 357 (Yugoslavia) (1968).
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history is worth a volume of logic.” New York Trust Co. 
v. Eisner, 256 U. S. 345, 349 (1921). The exemption 
creates only a minimal and remote involvement between 
church and state and far less than taxation of churches. 
It restricts the fiscal relationship between church and 
state, and tends to complement and reinforce the desired 
separation insulating each from the other.

Separation in this context cannot mean absence of all 
contact; the complexities of modern life inevitably pro-
duce some contact and the fire and police protection 
received by houses of religious worship are no more than 
incidental benefits accorded all persons or institutions 
within a State’s boundaries, along with many other 
exempt organizations. The appellant has not estab-
lished even an arguable quantitative correlation between 
the payment of an ad valorem property tax and the 
receipt of these municipal benefits.

All of the 50 States provide for tax exemption of places 
of worship, most of them doing so by constitutional 
guarantees. For so long as federal income taxes have 
had any potential impact on churches—over 75 years— 
religious organizations have been expressly exempt from 
the tax.4 Such treatment is an “aid” to churches no 
more and no less in principle than the real estate tax 
exemption granted by States. Few concepts are more 
deeply embedded in the fabric of our national life, begin-
ning with pre-Revolutionary colonial times, than for 
the government to exercise at the very least this kind of 
benevolent neutrality toward churches and religious exer-

4 Act of August 27, 1894, §32, 28 Stat. 556. Following passage 
of the Sixteenth Amendment, federal income tax acts have con-
sistently exempted corporations and associations, organized and 
operated exclusively for religious purposes along with eleemosynary 
groups, from payment of the tax. Act of Oct. 3, 1913, § IIG (a), 
38 Stat. 172. See Int. Rev. Code of 1954, § 501 et seq., 26 U. S. C. 
§ 501 et seq.
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cise generally so long as none was favored over others 
and none suffered interference.

It is significant that Congress, from its earliest days, 
has viewed the Religion Clauses of the Constitution as 
authorizing statutory real estate tax exemption to reli-
gious bodies. In 1802 the 7th Congress enacted a taxing 
statute for the County of Alexandria, adopting the 1800 
Virginia statutory pattern which provided tax exemp-
tions for churches. 2 Stat. 194.5 As early as 1813 
the 12th Congress refunded import duties paid by re-
ligious societies on the importation of religious articles.6 
During this period the City Council of Washington, D. C., 
acting under congressional authority, Act of Incorpora-
tion, § 7, 2 Stat. 197 (May 3, 1802), enacted a series of 
real and personal property assessments that uniformly 
exempted church property.7 In 1870 the Congress spe-
cifically exempted all churches in the District of Colum-

5 In 1798 Congress passed an Act to provide for the valuation of 
lands and dwelling houses. All existing state exemptions were ex-
pressly excluded from the aforesaid valuation and enumeration. 
Act of July 9, 1798, § 8, 1 Stat. 585. Subsequent levies of direct 
taxes expressly or impliedly incorporated existing state exemptions. 
Act of July 14, 1798, §2,1 Stat. 598 (express incorporation of state 
exemption). See Act of Aug. 2, 1813, § 4, 3 Stat. 71; Act of Jan. 9, 
1815, §5, 3 Stat. 166 (express incorporation of state exemptions).

6 See 6 Stat. 116 (1813), relating to plates for printing Bibles. 
See also 6 Stat. 346 (1826) relating to church vestments, furniture, 
and paintings; 6 Stat. 162 (1816), Bible plates; 6 Stat. 600 (1834), 
and 6 Stat. 675 (1836), church bells.

7 See, e. g., Acts of the Corporation of the City of Washington, 
First Council, c. V, approved Oct. 6, 1802, p. 13; Acts of the Cor-
poration of the City of Washington, Second Council, § 1, approved 
Sept. 12, 1803, p. 13; Acts of the Corporation of the City of Wash-
ington, Third Council, § 1, approved Sept. 5, 1804, p. 13. Suc-
ceeding Acts of the Corporation impliedly renewed the exemption 
in subsequent assessments. See, e. g., Acts of the Corporation of 
the City of Washington, Thirteenth Council, c. 19, § 2, approved 
July 27, 1815, p. 24.
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bia and appurtenant grounds and property “from any 
and all taxes or assessments, national, municipal, or 
county.” Act of June 17, 1870, 16 Stat. 153.8

It is obviously correct that no one acquires a vested 
or protected right in violation of the Constitution by long 
use, even when that span of time covers our entire 
national existence and indeed predates it. Yet an un-
broken practice of according the exemption to churches, 
openly and by affirmative state action, not covertly or 
by state inaction, is not something to be lightly cast 
aside. Nearly 50 years ago Mr. Justice Holmes stated:

“If a thing has been practised for two hundred 
years by common consent, it will need a strong case 
for the Fourteenth Amendment to affect it. . . .” 
Jackman v. Rosenbaum Co., 260 U. S. 22, 31 (1922).

Nothing in this national attitude toward religious toler-
ance and two centuries of uninterrupted freedom from 
taxation has given the remotest sign of leading to an 
established church or religion and on the contrary it has 
operated affirmatively to help guarantee the free exercise 
of all forms of religious belief. Thus, it is hardly useful 
to suggest that tax exemption is but the “foot in the 
door” or the “nose of the camel in the tent” leading to 
an established church. If tax exemption can be seen as 
this first step toward “establishment” of religion, as 
Mr . Justic e Douglas  fears, the second step has been 
long in coming. Any move that realistically “estab-
lishes” a church or tends to do so can be dealt with 
“while this Court sits.”

Mr. Justice Cardozo commented in The Nature of the 
Judicial Process 51 (1921) on the “tendency of a prin-

8 Subsequent Acts of Congress carried over the substance of the 
exemption. Act of July 12, 1876, § 8, 19 Stat. 85; Act of March 3, 
1877, § 8, 19 Stat. 399; Act of August 15, 1916, 39 Stat. 514; D. C. 
Code Ann. § 47-80la (1967).
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ciple to expand itself to the limit of its logic”; such ex-
pansion must always be contained by the historical frame 
of reference of the principle’s purpose and there is no 
lack of vigilance on this score by those who fear religious 
entanglement in government.

The argument that making “fine distinctions” be-
tween what is and what is not absolute under the Con-
stitution is to render us a government of men, not laws, 
gives too little weight to the fact that it is an essen-
tial part of adjudication to draw distinctions, including 
fine ones, in the process of interpreting the Constitution. 
We must frequently decide, for example, what are “rea-
sonable” searches and seizures under the Fourth Amend-
ment. Determining what acts of government tend to 
establish or interfere with religion falls well within what 
courts have long been called upon to do in sensitive areas.

It is interesting to note that while the precise question 
we now decide has not been directly before the Court 
previously, the broad question was discussed by the 
Court in relation to real estate taxes assessed nearly a 
century ago on land owned by and adjacent to a church 
in Washington, D. C.9 At that time Congress granted 
real estate tax exemptions to buildings devoted to art, 
to institutions of public charity, libraries, cemeteries, and 
“church buildings, and grounds actually occupied by such 
buildings.” In denying tax exemption as to land owned 
by but not used for the church, but rather to produce 
income, the Court concluded:

“In the exercise of this [taxing] power, Congress, 
like any State legislature unrestricted by constitu-
tional provisions, may at its discretion wholly ex-
empt certain classes of property from taxation, or

9 Gibbons v. District of Columbia, 116 U. S. 404 (1886). Cf. 
Washington Ethical Society v. District of Columbia, 101 U. S. 
App. D. C. 371, 249 F. 2d 127 (1957).
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may tax them at a lower rate than other property.” 
Gibbons v. District of Columbia, 116 U. S. 404, 408 
(1886).

It appears that at least up to 1885 this Court, reflect-
ing more than a century of our history and uninterrupted 
practice, accepted without discussion the proposition that 
federal or state grants of tax exemption to churches 
were not a violation of the Religion Clauses of the First 
Amendment. As to the New York statute, we now con-
firm that view.

Affirmed.

Mr . Justice  Brennan , concurring.
I concur for reasons expressed in my opinion in Abing-

ton School Dist. v. Schempp, 374 U. S. 203, 230 (1963). 
I adhere to the view there stated that to give concrete 
meaning to the Establishment Clause,

“the line we must draw between the permissible 
and the impermissible is one which accords with 
history and faithfully reflects the understanding of 
the Founding Fathers. It is a line which the Court 
has consistently sought to mark in its decisions 
expounding the religious guarantees of the First 
Amendment. What the Framers meant to fore-
close, and what our decisions under the Establish-
ment Clause have forbidden, are those involvements 
of religious with secular institutions which (a) serve 
the essentially religious activities of religious insti-
tutions; (b) employ the organs of government for 
essentially religious purposes; or (c) use essentially 
religious means to serve governmental ends, where 
secular means would suffice. When the secular and 
religious institutions become involved in such a man-
ner, there inhere in the relationship precisely those
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dangers—as much to church as to state—which the 
Framers feared would subvert religious liberty and 
the strength of a system of secular government. On 
the other hand, there may be myriad forms of in-
volvements of government with religion which do 
not import such dangers and therefore should not, 
in my judgment, be deemed to violate the Estab-
lishment Clause.” Id., at 294-295.

Thus, in my view, the history, purpose, and operation 
of real property tax exemptions for religious organiza-
tions must be examined to determine whether the Estab-
lishment Clause is breached by such exemptions. See 
id., at 293.

I
The existence from the beginning of the Nation’s life of 

a practice, such as tax exemptions for religious organiza-
tions, is not conclusive of its constitutionality. But such 
practice is a fact of considerable import in the interpre-
tation of abstract constitutional language. On its face, 
the Establishment Clause is reasonably susceptible of 
different interpretations regarding the exemptions. This 
Court’s interpretation of the clause, accordingly, is appro-
priately influenced by the reading it has received in the 
practices of the Nation. As Mr. Justice Holmes observed 
in an analogous context, in resolving such questions of 
interpretation “a page of history is worth a volume of 
logic.” New York Trust Co. v. Eisner, 256 U. S. 345, 349 
(1921). The more longstanding and widely accepted a 
practice, the greater its impact upon constitutional inter-
pretation. History is particularly compelling in the pres-
ent case because of the undeviating acceptance given 
religious tax exemptions from our earliest days as a 
Nation. Rarely if ever has this Court considered the 
constitutionality of a practice for which the historical 
support is so overwhelming.
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The Establishment Clause, along with the other pro-
visions of the Bill of Rights, was ratified by the States 
in 1791. Religious tax exemptions were not an issue in 
the petitions calling for the Bill of Rights, in the perti-
nent congressional debates, or in the debates preceding 
ratification by the States.1 The absence of concern about 
the exemptions could not have resulted from failure to 
foresee the possibility of their existence, for they were 
widespread during colonial days.1 2 Rather, it seems clear 
that the exemptions were not among the evils that the 
Framers and Ratifiers of the Establishment Clause sought 
to avoid. Significantly, within a decade after ratification, 
at least four States passed statutes exempting the prop-
erty of religious organizations from taxation.3

Although the First Amendment may not have applied 
to the States during this period, practice in Virginia at 
the time is nonetheless instructive. The Common-
wealth’s efforts to separate church and state provided 
the direct antecedents of the First Amendment, see 
McGowan v. Maryland, 366 U. S. 420, 437-440 (1961); 
Abington School Dist. v. Schempp, supra, at 233-234

1 In fact, it does not appear that the exemptions were even 
discussed. See, e. g., C. Antieau, P. Carroll, & T. Burke, Religion 
Under the State Constitutions 122 (1965): “As far as anyone has 
been able to discover, the topic was never mentioned in the debates 
which took place prior to the adoption of the First Amendment.”

2 See, e. g., C. Antieau, A. Downey, & E. Roberts, Freedom from 
Federal Establishment 20-21, 73-74, 175 (1964); cf. 3 A. Stokes, 
Church and State in the United States 419 (1950).

3 2 Del. Laws of 1700-1797, p. 1247 (Act of Feb. 9, 1796); 2 Md. 
Laws (1785-1799, Kilty), c. 89 (Act of Jan. 20, 1798); N. Y. Laws 
of 1797-1800, c. 72, at 414 (Act of April 1, 1799) ; 2 Va. Statutes 
at Large of 1792-1806 (Shepherd) 200 (Act of Jan. 23, 1800). See 
also 16 Penn. Statutes at Large of 1682-1801, at 379 (Act of April 11, 
1799). For practice in other States, see the accounts in Antieau, 
Carroll, & Burke, supra, n. 1, at 123-169; Antieau, Downey, & 
Roberts, supra, n. 2, at 73-74; C. Zollmann, American Civil Church 
Law 238-242 (1917).
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(Brennan , J., concurring); Everson v. Board of Educa-
tion, 330 U. S. 1, 33-38 (1947) (Rutledge, J., dissenting), 
and Virginia remained unusually sensitive to the proper 
relation between church and state during the years im-
mediately following ratification of the Establishment 
Clause. Virginia’s protracted movement to disestablish 
the Episcopal Church culminated in the passage on 
January 24, 1799, of “An ACT to repeal certain acts, and 
to declare the construction of the [Virginia] bill of rights 
and constitution, concerning religion.” The 1799 Act 
stated that the Virginia Bill of Rights had “excepted 
from the powers given to the [civil] government, the 
power of reviving any species of ecclesiastical or church 
government ... by referring the subject of religion to 
conscience” and that the repealed measures had “be-
stowed property upon [the Anglican] church,” had “as-
serted a legislative right to establish any religious sect,” 
and had “incorporated religious sects, all of which is in-
consistent with the principles of the constitution, and 
of religious freedom, and manifestly tends to the re-
establishment of a national church.” 2 Va. Statutes at 
Large of 1792-1806 (Shepherd) 149. Yet just one year 
after the passage of this Act, Virginia re-enacted a meas-
ure exempting from taxation property belonging to 
“any . . . college, houses for divine worship, or seminary 
of learning.” Id., at 200. This exemption dated at least 
from 1777 and had been reaffirmed immediately before 
and after ratification of the First Amendment. See 9 Va. 
Statutes at Large (1775-1778, Hening), at 351; 13 Va. 
Statutes at Large (1789-1792, Hening), at 112, 241, 336- 
337. It may reasonably be inferred that the Virginians 
did not view the exemption for “houses of divine wor-
ship” as an establishment of religion.

Similarly, in 1784 the New York Legislature repealed 
colonial acts establishing the Episcopal Church in sev-
eral counties of the State. See N. Y. Laws of 1777-1784,
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c. 38, p. 661. Yet in 1799, the legislature provided that 
“no house or land belonging to . . . any church or place 
of public worship, . . . nor any college or incorporated 
academy, nor any school house, . . . alms house or prop-
erty belonging to any incorporated library, shall be taxed 
by virtue of this act.” N. Y. Laws of 1797-1800, c. 72, 
at 414. And early practice in the District of Columbia— 
governed from the outset by the First Amendment—mir-
rored that in the States. In 1802 the Corporation of the 
City of Washington, under authority delegated by Con-
gress, exempted “houses for public worship” from real 
property taxes. Acts of the Corporation of the City of 
Washington, First Council, c. V, approved Oct. 6, 1802, 
p. 13. See also the congressional Acts cited in the Court’s 
opinion, ante, at 677-678.

Thomas Jefferson was President when tax exemption 
was first given Washington churches, and James Madison 
sat in sessions of the Virginia General Assembly that 
voted exemptions for churches in that Commonwealth.4 
I have found no record of their personal views on the 
respective Acts.5 The absence of such a record is itself

4 See, e. g., E. Swem & J. Williams, A Register of the General 
Assembly of Virginia, 1776-1918, p. 53 (1918); Journal of the House 
of Delegates of the Commonwealth of Virginia 94, 98 (1799-1800).

5 In an essay written after he had left the presidency, Madison 
did argue against tax exemptions for churches, the incorporation of 
ecclesiastical bodies with the power of acquiring and holding prop-
erty in perpetuity, the right of the Houses of Congress to choose 
chaplains who are paid out of public funds, the provision of chap-
lains in the Army and Navy, and presidential proclamations of days 
of thanksgiving or prayer—though he admitted proclaiming several 
such days at congressional request. See Fleet, Madison’s “Detatched 
Memoranda,” 3 Wm. & Mary Q. (3d ser.) 534, 555-562 (1946). 
These arguments were advanced long after the passage of the Vir-
ginia exemption discussed in the text, supra, and even longer after 
the adoption of the Establishment Clause. They represent at most 
an extreme view of church-state relations, which Madison himself
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significant. It is unlikely that two men so concerned 
with the separation of church and state would have 
remained silent had they thought the exemptions estab-
lished religion. And if they had not either approved the 
exemptions, or been mild in their opposition, it is prob-
able that their views would be known to us today. Both 
Jefferson and Madison wrote prolifically about issues 
they felt important, and their opinions were well known 
to contemporary chroniclers. See, for example, the rec-
ord preserved of Madison’s battle in 1784-1785 against 
the proposal in the Virginia Assembly to levy a general 
tax to support “Teachers of the Christian Religion,” 
in the dissenting opinion of Mr . Just ice  Douglas , post, 
at 704-706, 719-727. Much the same can be said of 
the other Framers and Ratifiers of the Bill of Rights who 
remained active in public affairs during the late 18th and 
early 19th centuries. The adoption of the early exemp-
tions without controversy, in other words, strongly sug-
gests that they were not thought incompatible with con-
stitutional prohibitions against involvements of church 
and state.

The exemptions have continued uninterrupted to the 
present day. They are in force in all 50 States. No 
judicial decision, state or federal, has ever held that they 
violate the Establishment Clause. In 1886, for example, 
this Court in Gibbons v. District of Columbia, 116 U. S. 
404, rejected on statutory grounds a church’s claim for 
the exemption of certain of its land under congressional 
statutes exempting Washington churches and appurte-
nant ground from real property taxes. But the Court

may have reached only late in life. He certainly expressed no such 
understanding of Establishment during the debates on the First 
Amendment. See 1 Annals of Cong. 434, 730-731, 755 (1789). And 
even if he privately held these views at that time, there is no 
evidence that they were shared by others among the Framers and 
Ratifiers of the Bill of Rights.



686 OCTOBER TERM, 1969

Bre nnan , J., concurring 397 U. S.

gave not the slightest hint that it ruled against the church 
because, under the First Amendment, any exemption 
would have been unconstitutional. To the contrary, the 
Court’s opinion implied that nothing in the Amendment 
precludes exemption of church property: “We are not 
disposed to deny that grounds left open around a church, 
not merely to admit light and air, but also to add to its 
beauty and attractiveness, may, if not used or intended 
to be used for any other purpose, be exempt from taxa-
tion under these statutes.” Id., at 407.6

Mr. Justice Holmes said that “[i]f a thing has been 
practised for two hundred years by common consent, it 
will need a strong case for the Fourteenth Amendment 
to affect it . . . .” Jackman v. Rosenbaum Co., 260 
U. S. 22, 31 (1922). For almost 200 years the view ex-
pressed in the actions of legislatures and courts has been 
that tax exemptions for churches do not threaten “those 
consequences which the Framers deeply feared” or “tend 
to promote that type of interdependence between religion 
and state which the First Amendment was designed to 
prevent.” Schempp, supra, at 236 (Brennan , J., con-
curring). An examination both of the governmental 
purposes for granting the exemptions and of the type of

6 See also, e. g., Bell’s Gap R. Co. v. Pennsylvania, 134 U. S. 232, 
237 (1890), where the Court stated: ‘'The provision in the Four-
teenth Amendment, that no State shall deny to any person within 
its jurisdiction the equal protection of the laws, was not intended 
to prevent a State from adjusting its system of taxation in all 
proper and reasonable ways. It may, if it chooses, exempt certain 
classes of property from any taxation at all, such as churches, 
libraries and the property of charitable institutions.” Indeed, the 
Court seems always to have viewed attacks upon the constitution-
ality of the exemptions as wholly frivolous. See, e. g., Lundberg v. 
County of Alameda, 46 Cal. 2d 644, 298 P. 2d 1, appeal dismissed 
sub nom. Heisey v. County of Alameda, 352 U. S. 921 (1956); 
General Finance Corp. v. Archetto, 93 R. I. 392, 176 A. 2d 73 
(1961), appeal dismissed, 369 U. S. 423 (1962).
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church-state relationship that has resulted from their 
existence makes clear that no “strong case” exists for 
holding unconstitutional this historic practice.7

II
Government has two basic secular purposes for grant-

ing real property tax exemptions to religious organiza-
tions.8 First, these organizations are exempted because 
they, among a range of other private, nonprofit organi-
zations contribute to the well-being of the community 
in a variety of nonreligious ways, and thereby bear 
burdens that would otherwise either have to be met by 
general taxation, or be left undone, to the detriment of 
the community. See, for example, 1938 N. Y. Con-
stitutional Convention, Report of the Committee on 
Taxation, Doc. No. 2, p. 2. Thus, New York exempts 
“[r]eal property owned by a corporation or association

7 Compare the very different situation regarding prayers in public 
schools. The practice was not widespread at the time of the adop-
tion of the First Amendment. Legislative authorization for the 
prayers came much later and then only in a relatively small number 
of States. Moreover, courts began to question the constitutionality 
of the practice by the late 19th century. The prayers were found 
unconstitutional by courts in six States and by state attorneys 
general in several others. See 374 U. S., at 270, 274-275.

8 The only governmental purposes germane to the present inquiry, 
of course, are those that now exist. As I said in Schempp, “In 
the Sunday Law Cases, we found in state laws compelling a uniform 
day of rest from worldly labor no violation of the Establishment 
Clause .... The basic ground of our decision was that, granted 
the Sunday Laws were first enacted for religious ends, they were 
continued in force for reasons wholly secular, namely, to provide a 
universal day of rest and ensure the health and tranquillity of the 
community. In other words, government may originally have 
decreed a Sunday day of rest for the impermissible purpose of sup-
porting religion but abandoned that purpose and retained the laws 
for the permissible purpose of furthering overwhelmingly secular 
ends.” 374 U. S., at 263-264.
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organized exclusively for the moral or mental improve-
ment of men and women, or for religious, bible, tract, 
charitable, benevolent, missionary, hospital, infirmary, 
educational, public playground, scientific, literary, bar 
association, medical society, library, patriotic, historical 
or cemetery purposes, for the enforcement of laws relat-
ing to children or animals, or for two or more such pur-
poses . . . .” N. Y. Real Prop. Tax Law § 420, subd. 1 
(Supp. 1969-1970).

Appellant seeks to avoid the force of this secular pur-
pose of the exemptions by limiting his challenge to 
“exemptions from real property taxation to religious 
organizations on real property used exclusively for reli-
gious purposes.” Appellant assumes, apparently, that 
church-owned property is used for exclusively religious 
purposes if it does not house a hospital, orphanage, week-
day school, or the like. Any assumption that a church 
building itself is used for exclusively religious activities, 
however, rests on a simplistic view of ordinary church 
operations. As the appellee’s brief cogently observes, 
“the public welfare activities and the sectarian activities 
of religious institutions are . . . intertwined .... Often 
a particular church will use the same personnel, facilities 
and source of funds to carry out both its secular and reli-
gious activities.” Thus, the same people who gather in 
church facilities for religious worship and study may 
return to these facilities to participate in Boy Scout 
activities, to promote antipoverty causes, to discuss pub-
lic issues, or to listen to chamber music. Accordingly, 
the funds used to maintain the facilities as a place for 
religious worship and study also maintain them as a 
place for secular activities beneficial to the community 
as a whole. Even during formal worship services, 
churches frequently collect the funds used to finance
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their secular operations and make decisions regarding 
their nature.

Second, government grants exemptions to religious 
organizations because they uniquely contribute to the 
pluralism of American society by their religious activi-
ties. Government may properly include religious insti-
tutions among the variety of private, nonprofit groups 
that receive tax exemptions, for each group contrib-
utes to the diversity of association, viewpoint, and en-
terprise essential to a vigorous, pluralistic society. See 
Washington Ethical Society v. District of Columbia, 
101 U. S. App. D. C. 371, 373, 249 F. 2d 127, 129 (1957). 
To this end, New York extends its exemptions not only 
to religious and social service organizations but also to 
scientific, literary, bar, library, patriotic, and historical 
groups, and generally to institutions “organized exclu-
sively for the moral or mental improvement of men 
and women.” The very breadth of this scheme of ex-
emptions negates any suggestion that the State intends 
to single out religious organizations for special preference. 
The scheme is not designed to inject any religious activity 
into a nonreligious context, as was the case with school 
prayers. No particular activity of a religious organiza-
tion—for example, the propagation of its beliefs—is 
specially promoted by the exemptions. They merely 
facilitate the existence of a broad range of private, non-
profit organizations, among them religious groups, by 
leaving each free to come into existence, then to flourish 
or wither, without being burdened by real property 
taxes.

Ill
Although governmental purposes for granting religious 

exemptions may be wholly secular, exemptions can none-
theless violate the Establishment Clause if they result in
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extensive state involvement with religion. Accord-
ingly, those who urge the exemptions’ unconstitution-
ality argue that exemptions are the equivalent of gov-
ernmental subsidy of churches. General subsidies of 
religious activities would, of course, constitute imper-
missible state involvement with religion.

Tax exemptions and general subsidies, however, are 
qualitatively different. Though both provide economic 
assistance,9 they do so in fundamentally different ways. 
A subsidy involves the direct transfer of public monies 
to the subsidized enterprise and uses resources exacted 
from taxpayers as a whole. An exemption, on the other 
hand, involves no such transfer.10 It assists the exempted 
enterprise only passively, by relieving a privately funded 
venture of the burden of paying taxes. In other words,

9 In certain circumstances, of course, the economic value of a 
subsidy exceeds that of an exemption. If the only state assistance 
received by a religious organization is a real property tax exemption, 
the church must raise privately every cent that it spends. If, on 
the other hand, the only state aid to a church is a general subsidy, 
the church is relieved of the need to support itself to the extent that 
its subsidy payments from the State exceed its tax payments to the 
State. Thus, to take the extreme case, a lightly taxed religious 
organization that received a large, general subsidy could purchase 
property, construct buildings and maintain its program wholly at 
public expense. Such dependence on state support is impossible 
when the only aid provided is a real property tax exemption.

10 A real property tax exemption cannot be viewed as the free 
provision by the State of certain basic services—fire, police, water, 
and the like. As the Court, ante, at 676, points out, “the fire and 
police protection received by houses of religious worship are no 
more than incidental benefits accorded all persons or institutions 
within a State’s boundaries, along with many other exempt organi-
zations. The appellant has not established even an arguable quan-
titative correlation between the payment of an ad valorem property 
tax and the receipt of these municipal benefits.” See generally 
Bittker, Churches, Taxes and the Constitution, 78 Yale L. J. 1285, 
1304-1310 (1969).
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“[i]n the case of direct subsidy, the state forcibly 
diverts the income of both believers and nonbelievers 
to churches/’ while “[i] n the case of an exemption, the 
state merely refrains from diverting to its own uses 
income independently generated by the churches through 
voluntary contributions.” Giannella, Religious Liberty, 
Nonestablishment, and Doctrinal Development, pt. II, 81 
Harv. L. Rev. 513, 553 (1968). Thus, “the symbolism 
of tax exemption is significant as a manifestation that 
organized religion is not expected to support the state; 
by the same token the state is not expected to support 
the church.” Freund, Public Aid to Parochial Schools, 
82 Harv. L. Rev. 1680, 1687 n. 16 (1969). Tax ex-
emptions, accordingly, constitute mere passive state in-
volvement with religion and not the affirmative involve-
ment characteristic of outright governmental subsidy.11

Even though exemptions produce only passive state 
involvement with religion, nonetheless some argue that 
their termination would be desirable as a means of reduc-
ing the level of church-state contact. But it cannot 
realistically be said that termination of religious tax 
exemptions would quantitatively lessen the extent of 
state involvement with religion. Appellee contends that 
“[a]s a practical matter, the public welfare activities 
and the sectarian activities of religious institutions are 
so intertwined that they cannot be separated for the 
purpose of determining eligibility for tax exemptions.” 
If not impossible, the separation would certainly involve 
extensive state investigation into church operations and 
finances. Moreover, the termination of exemptions 
would give rise, as the Court says, to the necessity for 
“tax valuation of church property, tax liens, tax fore-
closures, and the direct confrontations and conflicts that 
follow in the train of those legal processes.” Ante,

11 See also, e. g., Bittker, supra, n. 10, at 1285-1304.
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at 674. Taxation, further, would bear unequally on 
different churches, having its most disruptive effect 
on those with the least ability to meet the annual levies 
assessed against them. And taxation would surely in-
fluence the allocation of church resources. By diverting 
funds otherwise available for religious or public service 
purposes to the support of the Government, taxation 
would necessarily affect the extent of church support for 
the enterprises that they now promote. In many in-
stances, the public service activities would bear the brunt 
of the reallocation, as churches looked first to maintain 
their places and programs of worship. In short, the 
cessation of exemptions would have a significant impact 
on religious organizations. Whether Government grants 
or withholds the exemptions, it is going to be involved 
with religion.12 * * is

IV
Against the background of this survey of the history, 

purpose, and operation of religious tax exemptions, I must 
conclude that the exemptions do not “serve the essen-
tially religious activities of religious institutions.” Their 
principal effect is to carry out secular purposes—the 
encouragement of public service activities and of a 
pluralistic society. During their ordinary operations, 
most churches engage in activities of a secular nature

12 The state involvement with religion that would be occasioned 
by any cessation of exemptions might conflict with the demands of 
the Free Exercise Clause. Cf. Presbyterian Church v. Mary Eliz.
Blue Hull Church, 393 U. S. 440 (1969); Maryland & Virginia Elder-
ship of the Churches of God v. Church of God at Sharpsburg,
Inc., 396 U. S. 367, 368-370 (1970) (Brenn an , J., concurring). It
is unnecessary to reach any questions of free exercise in the present 
case, however. And while I believe that “hostility, not neutrality, 
would characterize the refusal to provide [the exemptions] . . . , I do 
not say that government must provide [them], or that the courts 
should intercede if it fails to do so.” 374 U. S., at 299.
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that benefit the community; and all churches by their 
existence contribute to the diversity of association, view-
point, and enterprise so highly valued by all of us.

Nor do I find that the exemptions “employ the organs 
of government for essentially religious purposes.” To 
the extent that the exemptions further secular ends, they 
do not advance “essentially religious purposes.” To the 
extent that purely religious activities are benefited by 
the exemptions, the benefit is passive. Government 
does not affirmatively foster these activities by exempting 
religious organizations from taxes, as it would were it to 
subsidize them. The exemption simply leaves untouched 
that which adherents of the organization bring into being 
and maintain.

Finally, I do not think that the exemptions “use essen-
tially religious means to serve governmental ends, where 
secular means would suffice.” The means churches use 
to carry on their public service activities are not “essen-
tially religious” in nature. They are the same means 
used by any purely secular organization—money, human 
time and skills, physical facilities. It is true that each 
church contributes to the pluralism of our society through 
its purely religious activities, but the state encourages 
these activities not because it champions religion per se 
but because it values religion among a variety of private, 
nonprofit enterprises that contribute to the diversity 
of the Nation. Viewed in this light, there is no nonreli-
gious substitute for religion as an element in our societal 
mosaic, just as there is no nonliterary substitute for 
literary groups.

As I said in Schempp, the First Amendment does not 
invalidate “the propriety of certain tax . . . exemptions 
which incidentally benefit churches and religious institu-
tions, along -with many secular charities and nonprofit 
organizations. . . . [RJeligious institutions simply share 
benefits which government makes generally available
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to educational, charitable, and eleemosynary groups. 
There is no indication that taxing authorities have used 
such benefits in any way to subsidize worship or foster 
belief in God.” 374 U. S., at 301.

Opinion of Mr . Just ice  Harlan .
While I entirely subscribe to the result reached today 

and find myself in basic agreement with what The  Chief  
Just ice  has written, I deem it appropriate, in view of 
the radiations of the issues involved, to state those con-
siderations that are, for me, controlling in this case and 
lead me to conclude that New York’s constitutional 
provision, as implemented by its real property law, does 
not offend the Establishment Clause. Preliminarily, 
I think it relevant to face up to the fact that it is far 
easier to agree on the purpose that underlies the First 
Amendment’s Establishment and Free Exercise Clauses 
than to obtain agreement on the standards that should 
govern their application. What is at stake as a matter 
of policy is preventing that kind and degree of govern-
ment involvement in religious life that, as history teaches 
us, is apt to lead to strife and frequently strain a politi-
cal system to the breaking point.

I
Two requirements frequently articulated and applied 

in our cases for achieving this goal are “neutrality” and 
“voluntarism.” E. g., see Abington School Dist. v. 
Schempp, 374 U. S. 203, 305 (1963) (concurring opinion 
of Mr. Justice Goldberg); Engel v. Vitale, 370 U. S. 421 
(1962). These related and mutually reinforcing con-
cepts are short-form for saying that the Government 
must neither legislate to accord benefits that favor reli-
gion over nonreligion, nor sponsor a particular sect, nor 
try to encourage participation in or abnegation of reli-
gion. Mr. Justice Goldberg’s concurring opinion in
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Abington which I joined set forth these principles: “The 
fullest realization of true religious liberty requires 
that government neither engage in nor compel reli-
gious practices, that it effect no favoritism among 
sects or between religion and nonreligion, and that it 
work deterrence of no religious belief.” 374 U. S., at 
305. The Court’s holding in Torcaso v. Watkins, 367 
U. S. 488, 495 (1961), is to the same effect: the State can-
not “constitutionally pass laws or impose requirements 
which aid all religions as against non-believers, and 
neither can [it] aid those religions based on a belief in the 
existence of God as against those religions founded on 
different beliefs.” In the vast majority of cases the in-
quiry, albeit an elusive one, can end at this point. 
Neutrality and voluntarism stand as barriers against the 
most egregious and hence divisive kinds of state involve-
ment in religious matters.

While these concepts are at the “core” of the Religion 
Clauses, they may not suffice by themselves to achieve 
in all cases the purposes of the First Amendment. As 
Professor Freund has only recently pointed out in Pub-
lic Aid to Parochial Schools, 82 Harv. L. Rev. 1680 
(1969), governmental involvement, while neutral, may 
be so direct or in such degree as to engender a risk 
of politicizing religion. Thus, as the opinion of The  
Chief  Justi ce  notes, religious groups inevitably repre-
sent certain points of view and not infrequently assert 
them in the political arena, as evidenced by the contin-
uing debate respecting birth control and abortion laws. 
Yet history cautions that political fragmentation on sec-
tarian lines must be guarded against. Although the very 
fact of neutrality may limit the intensity of involvement, 
government participation in certain programs, whose 
very nature is apt to entangle the state in details of 
administration and planning, may escalate to the point 
of inviting undue fragmentation. See my concurring
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opinion in Board of Education v. Allen, 392 U. S. 236, 
249 (1968), and the concurring opinion of Mr. Justice 
Goldberg in Abington School Dist. v. Schempp, supra, 
at 307.

II
This legislation neither encourages nor discourages 

participation in religious life and thus satisfies the vol-
untarism requirement of the First Amendment. Unlike 
the instances of school prayers, Abington School Dist. v. 
Schempp, supra, and Engel v. Vitale, supra, or "released 
time” programs, Zorach v. Clauson, 343 U. S. 306 (1952), 
and McCollum v. Board of Education, 333 U. S. 203 
(1948), the State is not "utilizing the prestige, power, 
and influence” of a public institution to bring religion 
into the lives of citizens. 374 U. S., at 307 (Goldberg, J., 
concurring).

The statute also satisfies the requirement of neutrality. 
Neutrality in its application requires an equal protection 
mode of analysis. The Court must survey meticulously 
the circumstances of governmental categories to elimi-
nate, as it were, religious gerrymanders. In any particu-
lar case the critical question is whether the circumference 
of legislation encircles a class so broad that it can be 
fairly concluded that religious institutions could be 
thought to fall within the natural perimeter.

The statute that implements New York’s constitu-
tional provision for tax exemptions to religious organiza-
tions has defined a class of nontaxable entities whose 
common denominator is their nonprofit pursuit of activi-
ties devoted to cultural and moral improvement and the 
doing of "good works” by performing certain social serv-
ices in the community that might otherwise have to be 
assumed by government. Included are such broad and 
divergent groups as historical and literary societies and 
more generally associations "for the moral or mental
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improvement of men.” The statute by its terms grants 
this exemption in furtherance of moral and intellectual 
diversity and would appear not to omit any organization 
that could be reasonably thought to contribute to that 
goal.

To the extent that religious institutions sponsor the 
secular activities that this legislation is designed to 
promote, it is consistent with neutrality to grant them an 
exemption just as other organizations devoting resources 
to these projects receive exemptions. I think, more-
over, in the context of a statute so broad as the one before 
us, churches may properly receive an exemption even 
though they do not themselves sponsor the secular-type 
activities mentioned in the statute but exist merely for 
the convenience of their interested members. As long as 
the breadth of exemption includes groups that pursue 
cultural, moral, or spiritual improvement in multi-
farious secular ways, including, I would suppose, groups 
whose avowed tenets may be antitheological, atheistic, 
or agnostic, I can see no lack of neutrality in extending 
the benefit of the exemption to organized religious 
groups.1

1 While I would suppose most churches devote part of their 
resources to secular community projects and conventional charitable 
activities, it is a question of fact, a fact that would only be relevant, 
if we had before us a statute framed more narrowly to include only 
“charities” or a limited class of organizations, and churches. In 
such a case, depending on the administration of the exemption, it 
might be that the granting of an exemption to religion would turn 
out to be improper. This would depend, I believe, on what activities 
the church in fact sponsored. It would also depend, I think, on 
whether or to what extent the exemption were accorded to secular 
social organizations, conceived to benefit their own membership but 
also engaged in incidental general philanthropic or cultural under-
takings. It might also depend on whether, if church-sponsored 
programs were not open to all without charge, the exemption were 
extended to private clubs and organizations promoting activities on 
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Ill
Whether the present exemption entails that degree of 

involvement with government that presents a threat of 
fragmentation along religious lines involves, for me, a 
more subtle question than deciding simply whether neu-
trality has been violated. Unlike the subsidy that my 
Brother Douglas  foresees as the next step down the 
road, tax exemptions to nonprofit organizations are an 
institution in themselves, so much so that they are, as 
The  Chief  Justice  points out, expected and accepted 
as a matter of course. See Freund, Public Aid to 
Parochial Schools, supra. In the instant case nonin-
volvement is further assured by the neutrality and 
breadth of the exemption. In the context of an ex-
emption so sweeping as the one before us here its 
administration need not entangle government in difficult 
classifications of what is or is not religious, for any 
organization—although not religious in a customary 
sense—would qualify under the pervasive rubric of a 
group dedicated to the moral and cultural improvement 
of men. Obviously the more discriminating and compli-
cated the basis of classification for an exemption—even

a contributory basis. These would all be questions of fact to be 
determined by the revenue authorities and the courts. While such 
determinations necessarily involve government in the religious insti-
tutions, they do not offend the First Amendment. That an evalua-
tion of the scope of charitable activities in proportion to doctrinal 
pursuits may be difficult, does not render it undue interference with 
religion, cf. Presbyterian Church n . Mary Eliz. Blue Hull Church, 
393 U. S. 440 (1969), for it does not entail judicial inquiry into 
dogma and belief. Indeed, such an inquiry may be inescapable in 
the context of a statute of less breadth than the one before us.

I would hold the present exemption neutral because New York 
has created a general class so broad that it would be difficult to 
conclude that religious organizations cannot properly be included 
in it.
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a neutral one—the greater the potential for state in-
volvement in evaluating the character of the organiza-
tions. Cf. Presbyterian Church v. Mary Eliz. Blue Hull 
Church, 393 U. S. 440 (1969).

I agree with my Brother Douglas  that exemptions do 
not differ from subsidies as an economic matter. Aside 
from the longstanding tradition behind exemptions there 
are other differences, however. Subsidies, unlike exemp-
tions, must be passed on periodically and thus invite 
more political controversy than exemptions. Moreover, 
subsidies or direct aid, as a general rule, are granted on 
the basis of enumerated and more complicated qualifi-
cations and frequently involve the state in administra-
tion to a higher degree, though to be sure, this is not 
necessarily the case.

Whether direct aid or subsidies entail that degree 
of involvement that is prohibited by the Constitution 
is a question that must be reserved for a later case upon 
a record that fully develops all the pertinent considera-
tions 2 such as the significance and character of subsidies 
in our political system and the role of the government 
in administering the subsidy in relation to the particular 
program aided. It may also be that the States, while 
bound to observe strict neutrality, should be freer to 
experiment with involvement—on a neutral basis—than 
the Federal Government. Cf., e. g., my separate opinion 
in Roth v. United States, 354 U. S. 476, 496 (1957).

I recognize that for those who seek inflexible solu-
tions this tripartite analysis provides little comfort. It 
is always possible to shrink from a first step lest the 
momentum will plunge the law into pitfalls that lie in 
the trail ahead. I, for one, however, do not believe

2 The dimension of the problem would also require consideration 
of what kind of pluralistic society is compatible with the political 
concepts and traditions embodied in our Constitution.
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that a “slippery slope” is necessarily without a consti-
tutional toehold. Like The  Chief  Justic e  I am of the 
view that it is the task of this tribunal to “draw dis-
tinctions, including fine ones, in the process of inter-
preting the Constitution.” Ante, at 679. The prospect 
of difficult questions of judgment in constitutional law 
should not be the basis for prohibiting legislative action 
that is constitutionally permissible. I think this one is, 
and on the foregoing premises join with the Court in 
upholding this New York statute.

Mr . Justice  Douglas , dissenting.
Petitioner is the owner of real property in New York 

and is a Christian. But he is not a member of any of 
the religious organizations, “rejecting them as hostile.” 
The New York statute exempts from taxation real prop-
erty “owned by a corporation or association organized 
exclusively for . . . religious . . . purposes” and used 
“exclusively for carrying out” such purposes.1 Yet non-
believers who own realty are taxed at the usual rate. 
The question in the case therefore is w’hether believers— 
organized in church groups—can be made exempt from 
real estate taxes, merely because they are believers, while 
nonbelievers, whether organized or not, must pay the 
real estate taxes.

My Brother Harlan  says he “would suppose” that 
the tax exemption extends to “groups whose avowed 
tenets may be antitheological, atheistic, or agnostic.” 
Ante, at 697. If it does, then the line between be-
lievers and nonbelievers has not been drawn. But, with 
all respect, there is not even a suggestion in the present 
record that the statute covers property used exclusively 
by organizations for “antitheological purposes,” “atheis-
tic purposes,” or “agnostic purposes.”

In Torcaso v. Watkins, 367 U. S. 488, we held that *

N. Y. Real Prop. Tax Law §420, subd. 1 (Supp. 1969-1970).
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a State could not bar an atheist from public office 
in light of the freedom of belief and religion guar-
anteed by the First and Fourteenth Amendments. 
Neither the State nor the Federal Government, we said, 
“can constitutionally pass laws or impose requirements 
which aid all religions as against non-believers, and 
neither can aid those religions based on a belief in the 
existence of God as against those religions founded 
on different beliefs.” Id., at 495.

That principle should govern this case.
There is a line between what a State may do in en-

couraging “religious” activities, Zorach v. Clauson, 343 
U. S. 306, and what a State may not do by using its 
resources to promote “religious” activities, McCollum 
v. Board of Education, 333 U. S. 203, or bestowing bene-
fits because of them. Yet that line may not always 
be clear. Closing public schools on Sunday is in the 
former category; subsidizing churches, in my view, is 
in the latter. Indeed I would suppose that in com-
mon understanding one of the best ways to “estab-
lish” one or more religions is to subsidize them, which 
a tax exemption does. The State may not do that any 
more than it may prefer “those who believe in no reli-
gion over those who do believe.” Zorach v. Clauson, 
supra, at 314.

In affirming this judgment the Court largely overlooks 
the revolution initiated by the adoption of the Four-
teenth Amendment. That revolution involved the 
imposition of new and far-reaching constitutional re-
straints on the States. Nationalization of many civil 
liberties has been the consequence of the Fourteenth 
Amendment, reversing the historic position that the 
foundations of those liberties rested largely in state law.

The process of the “selective incorporation” of various 
provisions of the Bill of Rights into the Fourteenth 
Amendment, although often provoking lively disagree-
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ment at large as well as among the members of this 
Court, has been a steady one. It started in 1897 with 
Chicago, B. & Q. R. Co. v. Chicago, 166 U. S. 226, in 
which the Court held that the Fourteenth Amendment 
precluded a State from taking private property for 
public use without payment of just compensation, as 
provided in the Fifth Amendment. The first direct 
holding as to the incorporation of the First Amendment 
into the Fourteenth occurred in 1931 in Stromberg v. 
California, 283 U. S. 359, a case involving the right of 
free speech, although that holding in Stromberg had been 
foreshadowed in 1925 by the Court’s opinion in Gitlow 
v. New York, 268 U. S. 652. As regards the religious 
guarantees of the First Amendment, the Free Exercise 
Clause was expressly deemed incorporated into the Four-
teenth Amendment in 1940 in Cantwell v. Connecticut, 
310 U. S. 296, although that holding had been fore-
shadowed in 1923 and 1934 by the Court’s dicta in Meyer 
v. Nebraska, 262 U. S. 390, 399, and Hamilton v. Regents, 
293 U. S. 245, 262. The Establishment Clause was not 
incorporated in the Fourteenth Amendment until Ever-
son v. Board of Education, 330 U. S. 1, was decided in 
1947.

Those developments in the last 30 years have had un-
settling effects. It was, for example, not until 1962 that 
state-sponsored, sectarian prayers were held to violate the 
Establishment Clause. Engel v. Vitale, 370 U. S. 421. 
That decision brought many protests, for the habit of 
putting one sect’s prayer in public schools had long 
been practiced. Yet if the Catholics, controlling one 
school board, could put their prayer into one group of 
public schools, the Mormons, Baptists, Moslems, Pres-
byterians, and others could do the same, once they got 
control. And so the seeds of Establishment would grow 
and a secular institution would be used to serve a sec-
tarian end.
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Engel was as disruptive of traditional state practices 
as was Stromberg. Prior to Stromberg, a State could 
arrest an unpopular person who made a rousing speech 
on the charge of disorderly conduct. Since Stromberg, 
that has been unconstitutional. And so the revolution 
occasioned by the Fourteenth Amendment has progressed 
as Article after Article in the Bill of Rights has been 
incorporated in it and made applicable to the States.

Hence the question in the present case makes irrelevant 
the “two centuries of uninterrupted freedom from tax-
ation,” referred to by the Court. Ante, at 678. If 
history be our guide, then tax exemption of church 
property in this country is indeed highly suspect, as it 
arose in the early days when the church was an agency 
of the state. See W. Torpey, Judicial Doctrines of Reli-
gious Rights in America 171 (1948). The question 
here, though, concerns the meaning of the Establish-
ment Clause and the Free Exercise Clause made appli-
cable to the States for only a few decades at best.

With all due respect the governing principle is not 
controlled by Everson v. Board of Education, supra. 
Everson involved the use of public funds to bus children 
to parochial as well as to public schools. Parochial 
schools teach religion; yet they are also educational insti-
tutions offering courses competitive with public schools. 
They prepare students for the professions and for activi-
ties in all walks of life. Education in the secular sense 
was combined w’ith religious indoctrination at the paro-
chial schools involved in Everson. Even so, the 
Everson decision was five to four and, though one 
of the five, I have since had grave doubts about it, be-
cause I have become convinced that grants to institu-
tions teaching a sectarian creed violate the Establishment 
Clause. See Engel v. Vitale, supra, at 443-444 (Doug -
las , J., concurring).
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This case, however, is quite different. Education is 
not involved. The financial support rendered here is to 
the church, the place of worship. A tax exemption is a 
subsidy. Is my Brother Brennan  correct in saying 
that we would hold that state or federal grants to 
churches, say, to construct the edifice itself would be un-
constitutional? What is the difference between that kind 
of subsidy and the present subsidy?2

The problem takes us back where Madison was in 1784 
and 1785 when he battled the Assessment Bill3 in Vir-
ginia. That bill levied a tax for the support of Christian 
churches, leaving to each taxpayer the choice as to “what 
society of Christians” he wanted the tax paid; and 
absent such designation, the tax was to go for education. 
Even so, Madison was unrelenting in his opposition. As 
stated by Mr. Justice Rutledge:

“The modified Assessment Bill passed second read-
ing in December, 1784, and was all but enacted.

2 In the oral argument in McCollum v. Board of Education, 333 
U. S. 203, the following colloquy took place between Mr . Just ice  
Bla ck  and counsel John L. Franklin:

“Mr . Just ice  Bla ck . Do 1 understand you to take the position 
that if the State of Illinois wanted to contribute five million dollars 
a year to religion they could do so, so long as they provided the 
same to every faith?

“Mr . Frankl in . Yes, and the State of Illinois does contribute 
five million dollars annually to religious faiths, equally, and more 
than five million dollars, and has during its entire history.

“Mr . Just ice  Bla ck . How does it do it?
“Mr . Frank li n . By tax exemptions specifically granted to reli-

gious organizations.
“Mr . Just ice  Bla ck . Your position is that they could grant five 

million dollars a year to religion, if they wanted to, out of the 
taxpayer’s money, so long as they treated all faiths the same?

“Mr . Frank li n . Yes, Your Honor. That is our interpretation 
of the meaning of the first clause of the First Amendment.” 
J. O’Neill, Religion and Education under the Constitution 225 
(1949).

3 See Appendix I to this dissent, post, p. 716.
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Madison and his followers, however, maneuvered 
deferment of final consideration until November, 
1785. And before the Assembly reconvened in the 
fall he issued his historic Memorial and Remon-
strance.” Everson v. Board of Education, supra, 
at 37 (dissenting opinion).

The Remonstrance 4 stirred up such a storm of popular 
protest that the Assessment Bill was defeated.5

The Remonstrance covers some aspects of the present 
subsidy, including Madison’s protest in paragraph 3 to a 
requirement that any person be compelled to contribute 
even ‘‘three pence” to support a church. All men, he 
maintained in paragraph 4, enter society “on equal con-
ditions,” including the right to free exercise of religion:

“Whilst we assert for ourselves a freedom to em-
brace, to profess and to observe the Religion which 
we believe to be of divine origin, we cannot deny 
an equal freedom to those whose minds have not 
yet yielded to the evidence which has convinced us. 
If this freedom be abused, it is an offence against 
God, not against man: To God, therefore, not to 
men, must an account of it be rendered. As the 
Bill violates equality by subjecting some to peculiar 
burdens; so it violates the same principle, by grant-
ing to others peculiar exemptions.”

Madison’s assault on the Assessment Bill was in fact 
an assault based on both the concepts of “free exercise” 
and “establishment” of religion later embodied in the 
First Amendment. Madison, whom we recently called 
“the leading architect of the religion clauses of the 
First Amendment,” Flast v. Cohen, 392 U. S. 83, 103,

4 See Appendix II to this dissent, post, p. 719.
5 See H. Eckenrode, Separation of Church and State in Virginia, 

c. V (1910).
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was indeed their author and chief promoter.6 As Mr. 
Justice Rutledge said:

“All the great instruments of the Virginia struggle 
for religious liberty thus became warp and woof of 
our constitutional tradition, not simply by the 
course of history, but by the common unifying force 
of Madison’s life, thought and sponsorship. He 
epitomized the whole of that tradition in the 
Amendment’s compact, but nonetheless compre-
hensive, phrasing.” Everson v. Board of Education, 
supra, at 39.

The Court seeks to avoid this historic argument as to 
the meaning of “establishment” and “free exercise” by 
relying on the long practice of the States in granting the 
subsidies challenged here.

Certainly government may not lay a tax on either wor-
shiping or preaching. In Murdock v. Pennsylvania, 319 
U. S. 105, we ruled on a state license tax levied on reli-
gious colporteurs as a condition to pursuit of their activ-
ities. In holding the tax unconstitutional we said:

“The power to tax the exercise of a privilege is 
the power to control or suppress its enjoyment. 
Magnano Co. v. Hamilton, 292 U. S. 40, 44-45, 
and cases cited. Those who can tax the exercise 
of this religious practice can make its exercise so 
costly as to deprive it of the resources necessary for 
its maintenance. Those who can tax the privilege 
of engaging in this form of missionary evangelism 
can close its doors to all those wrho do not have 
a full purse. Spreading religious beliefs in this 
ancient and honorable manner would thus be denied 
the needy. Those who can deprive religious groups 
of their colporteurs can take from them a part of

61 Annals of Cong. 434, 729-731.
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the vital power of the press which has survived from 
the Reformation.” Id., at 112.

Churches, like newspapers also enjoying First Amend-
ment rights, have no constitutional immunity from all 
taxes. As we said in Murdock:

“We do not mean to say that religious groups 
and the press are free from all financial burdens 
of government. See Grosjean v. American Press Co., 
297 U. S. 233, 250. We have here something quite 
different, for example, from a tax on the income 
of one who engages in religious activities or a tax 
on property used or employed in connection with 
those activities. It is one thing to impose a tax 
on the income or property of a preacher. It is quite 
another thing to exact a tax from him for the 
privilege of delivering a sermon.” Ibid.

State aid to places of worship, whether in the form of 
direct grants or tax exemption, takes us back to the 
Assessment Bill and the Remonstrance. The church 
qua church would not be entitled to that support from 
believers and from nonbelievers alike. Yet the church 
qua nonprofit, charitable institution is one of many 
that receive a form of subsidy through tax exemption. 
To be sure, the New York statute 7 does not single out 
the church for grant or favor. It includes churches in 
a long list of nonprofit organizations: for the moral or 
mental improvement of men and women (§ 420); for 
charitable, hospital, or educational purposes {ibid.}; for 
playgrounds {ibid.}; for scientific or literary objects 
{ibid.}; for bar associations, medical societies, or li-
braries {ibid.}; for patriotic and historical purposes 
{ibid.}; for cemeteries {ibid.}; for the enforcement of 
laws relating to children or animals {ibid.}; for opera

7 N. 1, supra.



708 OCTOBER TERM, 1969

Doug la s , J., dissenting 397U.S.

houses (§426); for fraternal organizations (§428); for 
academies of music (§434); for veterans’ organizations 
(§452); for pharmaceutical societies (§472); and for 
dental societies (§ 474). While the beneficiaries cover a 
wide range, “atheistic,” “agnostic,” or “antitheological” 
groups do not seem to be included.

Churches perform some functions that a State 
would constitutionally be empowered to perform. I 
refer to nonsectarian social welfare operations such as 
the care of orphaned children and the destitute and 
people who are sick. A tax exemption to agencies per-
forming those functions would therefore be as constitu-
tionally proper as the grant of direct subsidies to them. 
Under the First Amendment a State may not, how-
ever, provide worship if private groups fail to do so. As 
Mr. Justice Jackson said:

“[A State] may socialize utilities and economic 
enterprises and make taxpayers’ business out of 
what conventionally had been private business. It 
may make public business of individual welfare, 
health, education, entertainment or security. But it 
cannot make public business of religious worship or 
instruction, or of attendance at religious institutions 
of any character. . . . That is a difference which 
the Constitution sets up between religion and almost 
every other subject matter of legislation, a difference 
which goes to the very root of religious freedom and 
which the Court is overlooking today.” Everson v. 
Board of Education, supra, at 26 (dissenting 
opinion).

That is a major difference between churches on the 
one hand and the rest of the nonprofit organizations 
on the other. Government could provide or finance 
operas, hospitals, historical societies, and all the rest 
because they represent social welfare programs within
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the reach of the police power. In contrast, government 
may not provide or finance worship because of the Estab-
lishment Clause any more than it may single out 
“atheistic’’ or “agnostic” centers or groups and create 
or finance them.

The Brookings Institution, writing in 1933, before the 
application of the Establishment Clause of the First 
Amendment to the States, said about tax exemptions of 
religious groups:8

“Tax exemption, no matter what its form, is es-
sentially a government grant or subsidy. Such 
grants would seem to be justified only if the purpose 
for which they are made is one for which the legisla-
tive body would be equally willing to make a direct 
appropriation from public funds equal to the amount 
of the exemption. This test would not be met 
except in the case where the exemption is granted 
to encourage certain activities of private interests, 
which, if not thus performed, would have to be 
assumed by the government at an expenditure at 
least as great as the value of the exemption.” (Em-
phasis added.)

Since 1947, when the Establishment Clause was made 
applicable to the States, that report would have to 
state that the exemption would be justified only 
where “the legislative body could make” an appropriation 
for the cause.

On the record of this case, the church qua nonprofit, 
charitable organization is intertwined with the church 
qua church. A church may use the same facilities, re-
sources, and personnel in carrying out both its secular 
and its sectarian activities. The two are unitary and 
on the present record have not been separated one from

8 The Brookings Institution, Report on a Survey of Administration 
in Iowa: The Revenue System 33 (1033).
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the other. The state has a public policy of encouraging 
private public welfare organizations, which it desires to 
encourage through tax exemption. Why may it not do 
so and include churches qua welfare organizations on a 
nondiscriminatory basis? That avoids, it is argued, a 
discrimination against churches and in a real sense main-
tains neutrality toward religion which the First Amend-
ment was designed to foster. Welfare services, whether 
performed by churches or by nonreligious groups, may 
well serve the public welfare.

Whether a particular church seeking an exemption 
for its welfare work could constitutionally pass muster 
would depend on the special facts. The assumption is 
that the church is a purely private institution, pro-
moting a sectarian cause. The creed, teaching, and 
beliefs of one may be undesirable or even repulsive to 
others. Its sectarian faith sets it apart from all others 
and makes it difficult to equate its constituency with the 
general public. The extent that its facilities are open 
to all may only indicate the nature of its proselytism. 
Yet though a church covers up its religious symbols in 
welfare work, its welfare activities may merely be a 
phase of sectarian activity. I have said enough to in-
dicate the nature of this tax exemption problem.

Direct financial aid to churches or tax exemptions to 
the church qua church is not, in my view, even arguably 
permitted. Sectarian causes are certainly not antipublic 
and many would rate their own church or perhaps all 
churches as the highest form of welfare. The difficulty 
is that sectarian causes must remain in the private 
domain not subject to public control or subsidy. That 
seems to me to be the requirement of the Establishment 
Clause. As Edmond Cahn said:

“In America, Madison submitted most astutely, 
the rights of conscience must be kept not only free 
but equal as well. And in view of the endless varia-
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tions—not only among the numerous sects, but also 
among the organized activities they pursued and the 
relative emotional values they attached to their ac-
tivities—how could any species of government 
assistance be considered genuinely equal from sect 
to sect? If, for example, a state should attempt to 
subsidize all sectarian schools without discrimina-
tion, it would necessarily violate the principle of 
equality because certain sects felt impelled to con-
duct a large number of such schools, others few, 
others none.9 How could the officers of government 
begin to measure the intangible factors that a true 
equality of treatment would involve, i. e., the rela-
tive intensity of religious attachment to parochial 
education that the respective groups required of 
their lay and clerical members? It would be pre-
sumptuous even to inquire. Thus, just as in matters 
of race our belated recognition of intangible factors 
has finally led us to the maxim ‘separate therefore 
unequal,’ so in matters of religion Madison’s imme-
diate recognition of intangible factors led us 
promptly to the maxim ‘equal therefore separate.’ 
Equality was out of the question without total 
separation.” Confronting Injustice 186-187 (1967).

The exemptions provided here insofar as welfare 
projects are concerned may have the ring of neutrality. 
But subsidies either through direct grant or tax exemp-
tion for sectarian causes, whether carried on by church 
qua church or by church qua welfare agency, must 
be treated differently, lest we in time allow the church 
qua church to be on the public payroll, which, I fear, 
is imminent.

9 This inequality, some argue, is pronounced when it comes to 
aid to parochial schools now run mainly by the Catholic Church. 
See G. Cogdell, What Price Parochiaid? 68-70 (1970).
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As stated by my Brother Brennan  in Abington School 
Dist. v. Schempp, 374 U. S. 203, 259 (concurring opin-
ion), “It is not only the nonbeliever who fears the 
injection of sectarian doctrines and controversies into 
the civil polity, but in as high degree it is the devout 
believer who fears the secularization of a creed which 
becomes too deeply involved with and dependent upon 
the government.”

Madison as President vetoed a bill incorporating the 
Protestant Episcopal Church in Alexandria, Virginia, as 
being a violation of the Establishment Clause. He said, 
inter alia:10 11

“[T]he bill vests in the said incorporated church 
an authority to provide for the support of the poor 
and the education of poor children of the same, an 
authority which, being altogether superfluous if the 
provision is to be the result of pious charity, would 
be a precedent for giving to religious societies as 
such a legal agency in carrying into effect a public 
and civil duty.”

He also vetoed a bill that reserved a parcel of federal 
land “for the use” of the Baptist Church, as violating 
the Establishment Clause.11

What Madison would have thought of the present state 
subsidy to churches—a tax exemption as distinguished 
from an outright grant—no one can say with certainty. 
The fact that Virginia early granted church tax exemp-
tions cannot be credited to Madison. Certainly he 
seems to have been opposed. In his paper Monopolies, 
Perpetuities, Corporations, Ecclesiastical Endowments 
he wrote: 12 “Strongly guarded as is the separation be-
tween Religion & Govt in the Constitution of the United

10 H. R. Mise. Doc. No. 210, pt. 1, 53d Cong., 2d Sess., 489-490.
11 Id., at 490.
12 Fleet, Madison’s “Detatched Memoranda,” 3 Wm. & Mary Q. 

(3d ser.) 534,551,555 (1946).
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States the danger of encroachment by Ecclesiastical 
Bodies, may be illustrated by precedents already fur-
nished in their short history.” And he referred, inter alia, 
to the “attempt in Kentucky for example, where it was 
proposed to exempt Houses of Worship from taxes.” 
From these three statements, Madison, it seems, opposed 
all state subsidies to churches. Cf. D. Robertson, Should 
Churches Be Taxed? 60-61 (1968).

We should adhere to what we said in Torcaso n . 
Watkins, 367 U. S., at 495, that neither a State nor the 
Federal Government “can constitutionally pass laws or 
impose requirements which aid all religions as against 
nonbelievers, and neither can aid those religions based 
on a belief in the existence of God as against those reli-
gions founded on different beliefs.” (Emphasis added.)

Unless we adhere to that principle, we do not give 
full support either to the Free Exercise Clause or to 
the Establishment Clause.

If a church can be exempted from paying real estate 
taxes, why may not it be made exempt from paying spe-
cial assessments? The benefits in the two cases differ 
only in degree; and the burden on nonbelievers is likewise 
no different in kind.13 14

13 See Zollmann, Tax Exemptions of American Church Property,
14 Mich. L. Rev. 646, 655-656 (1916).

The New York Supreme Court in In re Mayor of New York, 
11 Johns. 77, 81, said:

“As the church property is not, nor is likely soon to be, either 
appropriated to renting or exposed to sale, but is devoted exclusively 
to religious purposes, the benefit resulting to it, by the improvement 
of Nassau-street, must be small in comparison with that of other 
property, and it, therefore, ought not to contribute in the like pro-
portion. It may be considered, possibly, as benefited, by rendering 
the access to the churches more convenient, and the places more 
pleasant and salubrious, by the freer circulation of the air. This 
may have some influence on the pew rents, and the ground may 
become permanently more valuable. These, however, appear to be 
small and remote benefits to property so circumstanced; and to
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The religiously used real estate of the churches today 
constitutes a vast domain. See M. Larson & C. Lowell, 
The Churches: Their Riches, Revenues, and Immunities 
(1969). Their assets total over $141 billion and their 
annual income at least $22 billion. Id., at 232. And the 
extent to which they are feeding from the public trough 
in a variety of forms is alarming. Id., c. 10.

We are advised that since 1968 at least five States 
have undertaken to give subsidies to parochial and other 
private schools14—Pennsylvania, Ohio, New York, Con-
necticut, and Rhode Island. And it is reported that 
under two federal Acts, the Elementary and Secondary 
Education Act of 1965, 79 Stat. 27, and the Higher Edu-
cation Act of 1965, 79 Stat. 1219, billions of dollars have 
been granted to parochial and other private schools.

The federal grants to elementary and secondary schools 
under 79 Stat. 27 were made to the States which in 
turn made advances to elementary and secondary schools. 
Those figures are not available.

But the federal grants to private institutions of higher 
education are revealed in Department of Health, Educa-
tion, and Welfare (HEW), Digest of Educational Statis-
tics 16 (1969). These show in billions of dollars the
following: * 14 15 

1965-66...........................................................  $1.4
1966-67...................................................................  $1.6
1967-68................................................................... $1.7
1968-69................................................................... $1.9
1969-70................................................................... $2.1

charge the churches equally with adjoining private property is un-
reasonable and extravagant; and on this point the report ought to 
be sent back to the commissioners for revisal and correction.”

14 U. S. News & World Report, May 4, 1970, p. 34.
15 These totals include all types of federal aid—physical plants, 

dormitory construction, laboratories, libraries, lunch programs, fel-
lowships and scholarships, etc.

Of the total federal outlays for education only two-fifths are for
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It is an old, old problem. Madison adverted to it:* 16 
“Are there not already examples in the U. S. of 
ecclesiastical wealth equally beyond its object and 
the foresight of those who laid the foundation of 
it? In the U. S. there is a double motive for fixing 
limits in this case, because wealth may increase not 
only from additional gifts, but from exorbitant ad-
vances in the value of the primitive one. In grants 
of vacant lands, and of lands in the vicinity of 
growing towns & Cities the increase of value is 
often such as if foreseen, would essentially controul 
the liberality confirming them. The people of the 
U. S. owe their Independence & their liberty, to the 
wisdom of descrying in the minute tax of 3 pence 
on tea, the magnitude of the evil comprized in the 
precedent. Let them exert the same wisdom, in 
watching agst every evil lurking under plausible 
disguises, and growing up from small beginnings.” 17

programs administered by the Office of Education, other parts of 
the Department of HEW account for one-fifth. The rest of the 
outlays are distributed among 24 federal departments and agencies, 
of which the largest shares are accounted for by the Department 
of Defense, the Veterans Administration, the National Science Foun-
dation, and the Office of Economic Opportunity. U. S. Bureau of 
the Budget, Special Analysis, Federal Education Program, 1971 
Budget, Special Analysis I, pt. 2, p. 115 (Feb. 1970).

16 Fleet, supra, n. 12, at 557-558.
17 In 1875 President Grant in his State of the Union Message 

referred to the vast amounts of untaxed church property:
“In 1850, I believe, the church property of the United States 

which paid no tax, municipal or State, amounted to about 
$83,000,000. In 1860 the amount had doubled; in 1875 it is about 
$1,000,000,000. By 1900, without check, it is safe to say this prop-
erty will reach a sum exceeding $3,000,000,000. So vast a sum, 
receiving all the protection and benefits of Government without 
bearing its proportion of the burdens and expenses of the same, 
will not be looked Upon acquiescently by those who have to pay 
the taxes. In a growing country, where real estate enhances so 
rapidly with time, as in the United States, there is scarcely a limit, 
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If believers are entitled to public financial support, so 
are nonbelievers. A believer and nonbeliever under the 
present law are treated differently because of the articles 
of their faith. Believers are doubtless comforted that 
the cause of religion is being fostered by this legislation. 
Yet one of the mandates of the First Amendment is to 
promote a viable, pluralistic society and to keep govern-
ment neutral, not only between sects, but also between 
believers and nonbelievers. The present involvement of 
government in religion may seem de minimis. But it is, 
I fear, a long step down the Establishment path. Per-
haps I have been misinformed. But as I have read the 
Constitution and its philosophy, I gathered that inde-
pendence was the price of liberty.

I conclude that this tax exemption is unconstitutional.

APPENDIX I TO OPINION OF DOUGLAS, J., 
DISSENTING

Assessment Bill. The December 24, 1784, print repro-
duced in the Supplemental Appendix to the dissenting 
opinion of Rutledge, J., in Everson v. Board of Educa-
tion, 330 U. S. 1, 72:

“A BILL ESTABLISHING A PROVISION 
FOR TEACHERS OF THE 
CHRISTIAN RELIGION.

“Whereas the general diffusion of Christian knowledge 
hath a natural tendency to correct the morals of men, 
restrain their vices, and preserve the peace of society;

to the wealth that may be acquired by corporations, religious or 
otherwise, if allowed to retain real estate without taxation. The 
contemplation of so vast a property as here alluded to, without 
taxation, may lead to sequestration, without constitutional authority 
and through blood.

“I would suggest the taxation of all property equally, whether 
church or corporation, exempting only the last resting place of the 
dead and possibly, with proper restrictions, church edifices.” 9 
Messages and Papers of the Presidents 4288-4289 (1897).
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which cannot be effected without a competent provision 
for learned teachers, who may be thereby enabled to 
devote their time and attention to the duty of in-
structing such citizens, as from their circumstances and 
want of education, cannot otherwise attain such knowl-
edge; and it is judged that such provision may be made 
by the Legislature, without counteracting the liberal 
principle heretofore adopted and intended to be pre-
served by abolishing all distinctions of pre-eminence 
amongst the different societies or communities of 
Christians;

“Be it therefore enacted by the General Assembly, 
That for the support of Christian teachers, per
centum on the amount, or in the pound on the
sum payable for tax on the property within this Com-
monwealth, is hereby assessed, and shall be paid by every 
person chargeable with the said tax at the time the 
same shall become due; and the Sheriffs of the several 
Counties shall have power to levy and collect the same 
in the same manner and under the like restrictions and 
limitations, as are or may be prescribed by the laws for 
raising the Revenues of this State.

“And be it enacted, That for every sum so paid, the 
Sheriff or Collector shall give a receipt, expressing therein 
to what society of Christians the person from whom he 
may receive the same shall direct the money to be paid, 
keeping a distinct account thereof in his books. The 
Sheriff of every County, shall, on or before the day 
of in every year, return to the Court, upon oath, 
two alphabetical lists of the payments to him made, 
distinguishing in columns opposite to the names of the 
persons who shall have paid the same, the society to 
which the money so paid was by them appropriated; 
and one column for the names where no appropriation 
shall be made. One of which lists, after being recorded 
in a book to be kept for that purpose, shall be filed by 
the Clerk in his office; the other shall by the Sheriff
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be fixed up in the Court-house, there to remain for the 
inspection of all concerned. And the Sheriff, after de-
ducting five per centum for the collection, shall forth-
with pay to such person or persons as shall be appointed 
to receive the same by the Vestry, Elders, or Directors, 
however denominated of each such society, the sum so 
stated to be due to that society; or in default thereof, 
upon the motion of such person or persons to the next 
or any succeeding Court, execution shall be awarded for 
the same against the Sheriff and his security, his and 
their executors or administrators; provided that ten days 
previous notice be given of such motion. And upon 
every such execution, the Officer serving the same shall 
proceed to immediate sale of the estate taken, and shall 
not accept of security for payment at the end of three 
months, nor to have the goods forthcoming at the day 
of sale; for his better direction wherein, the Clerk shall 
endorse upon every such execution that no security of 
any kind shall be taken.

“And be it further enacted, That the money to be 
raised by virtue of this Act, shall be by the Vestries, 
Elders, or Directors of each religious society, appro-
priated to a provision for a Minister or Teacher of the 
Gospel of their denomination, or the providing places 
of divine worship, and to none other use whatsoever; 
except in the denominations of Quakers and Menonists, 
who may receive what is collected from their members, 
and place it in their general fund, to be disposed of in 
a manner which they shall think best calculated to pro-
mote their particular mode of worship.

“And be it enacted, That all sums which at the time 
of payment to the Sheriff or Collector may not be ap-
propriated by the person paying the same, shall be 
accounted for with the Court in manner as by this Act 
is directed; and after deducting for his collection, the 
Sheriff shall pay the amount thereof (upon account cer-
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tified by the Court to the Auditors of Public Accounts, 
and by them to the Treasurer) into the public Treasury, 
to be disposed of under the direction of the General 
Assembly, for the encouragement of seminaries of learn-
ing within the Counties whence such sums shall arise, 
and to no other use or purpose whatsoever.

“THIS Act shall commence, and be in force, from and 
after the day of in the year

“A Copy from the Engrossed Bill.
“John  Beckle y , C. H. D.”

APPENDIX II TO OPINION OF DOUGLAS, J., 
DISSENTING18

Memorial and Remonstrance Against Religious Assess-
ments, as reproduced in the Appendix to the dissenting 
opinion of Rutledge, J., in Everson v. Board of Educa-
tion, 330 U. S. 1, 63 (2 The Writings of James Madison 
183-191 (G. Hunt ed. 1901)):

“We, the subscribers, citizens of the said Common-
wealth, having taken into serious consideration, a Bill 
printed by order of the last Session of General Assem-
bly, entitled ‘A Bill establishing a provision for Teachers 
of the Christian Religion,’ and conceiving that the same, 
if finally armed with the sanctions of a law, will be a 
dangerous abuse of power, are bound as faithful mem-
bers of a free State, to remonstrate against it, and to 
declare the reasons by which we are determined. We 
remonstrate against the said Bill,

“1. Because we hold it for a fundamental and un-
deniable truth, ‘that Religion or the duty which we 
owe to our Creator and the Manner of discharging it, 
can be directed only by reason and conviction, not by 
force or violence.’ The Religion then of every man 
must be left to the conviction and conscience of every

18 Footnotes omitted.
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man; and it is the right of every man to exercise it as 
these may dictate. This right is in its nature an unalien-
able right. It is unalienable; because the opinions of 
men, depending only on the evidence contemplated by 
their own minds, cannot follow the dictates of other men : 
It is unalienable also; because what is here a right 
towards men, is a duty towards the Creator. It is the 
duty of every man to render to the Creator such homage, 
and such only, as he believes to be acceptable to him. 
This duty is precedent both in order of time and degree 
of obligation, to the claims of Civil Society. Before any 
man can be considered as a member of Civil Society, he 
must be considered as a subject of the Governor of 
the Universe: And if a member of Civil Society, who 
enters into any subordinate Association, must always do 
it with a reservation of his duty to the general authority; 
much more must every man who becomes a member of 
any particular Civil Society, do it with a saving of his 
allegiance to the Universal Sovereign. We maintain 
therefore that in matters of Religion, no man’s right is 
abridged by the institution of Civil Society, and that 
Religion is wholly exempt from its cognizance. True 
it is, that no other rule exists, by which any question 
which may divide a Society, can be ultimately deter-
mined, but the will of the majority; but it is also true, 
that the majority may trespass on the rights of the 
minority.

“2, Because if religion be exempt from the authority 
of the Society at large, still less can it be subject to 
that of the Legislative Body. The latter are but the 
creatures and vicegerents of the former. Their jurisdic-
tion is both derivative and limited: it is limited with 
regard to the co-ordinate departments, more necessarily 
is it limited with regard to the constituents. The pres-
ervation of a free government requires not merely, that 
the metes and bounds which separate each department
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of power may be invariably maintained; but more espe-
cially, that neither of them be suffered to overleap the 
great Barrier which defends the rights of the people. 
The Rulers who are guilty of such an encroachment, 
exceed the commission from which they derive their 
authority, and are Tyrants. The People who submit 
to it are governed by laws made neither by themselves, 
nor by an authority derived from them, and are slaves.

“3. Because, it is proper to take alarm at the first 
experiment on our liberties. We hold this prudent jeal-
ousy to be the first duty of citizens, and one of [the] 
noblest characteristics of the late Revolution. The free-
men of America did not wait till usurped power had 
strengthened itself by exercise, and entangled the ques-
tion in precedents. They saw all the consequences in 
the principle, and they avoided the consequences by 
denying the principle. We revere this lesson too much, 
soon to forget it. Who does not see that the same 
authority which can establish Christianity, in exclusion 
of all other Religions, may establish with the same ease 
any particular sect of Christians, in exclusion of all other 
Sects? That the same authority which can force a citi-
zen to contribute three pence only of his property for 
the support of any one establishment, may force him 
to conform to any other establishment in all cases 
whatsoever?

“4. Because, the bill violates that equality which 
ought to be the basis of every law, and which is more 
indispensible, in proportion as the validity or expediency 
of any law is more liable to be impeached. If ‘all men 
are by nature equally free and independent,’ all men are 
to be considered as entering into Society on equal condi-
tions; as relinquishing no more, and therefore retaining 
no less, one than another, of their natural rights. Above 
all are they to be considered as retaining an ‘equal title 
to the free exercise of Religion according to the dictates 
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of conscience.’ Whilst we assert for ourselves a freedom 
to embrace, to profess and to observe the Religion which 
we believe to be of divine origin, we cannot deny an 
equal freedom to those whose minds have not yet yielded 
to the evidence which has convinced us. If this freedom 
be abused, it is an offence against God, not against man: 
To God, therefore, not to men, must an account of it be 
rendered. As the Bill violates equality by subjecting 
some to peculiar burdens; so it violates the same prin-
ciple, by granting to others peculiar exemptions. Are 
the Quakers and Menonists the only sects who think a 
compulsive support of their religions unnecessary and 
unwarantable? Can their piety alone be intrusted with 
the care of public worship? Ought their Religions to 
be endowed above all others, with extraordinary priv-
ileges, by which proselytes may be enticed from all 
others? We think too favorably of the justice and good 
sense of these denominations, to believe that they either 
covet pre-eminencies over their fellow citizens, or that 
they will be seduced by them, from the common opposi-
tion to the measure.

“5. Because the bill implies either that the Civil 
Magistrate is a competent Judge of Religious truth; or 
that he may employ Religion as an engine of Civil 
policy. The first is an arrogant pretension falsified by 
the contradictory opinions of Rulers in all ages, and 
throughout the world: The second an unhallowed perver-
sion of the means of salvation.

“6. Because the establishment proposed by the Bill is 
not requisite for the support of the Christian Religion. 
To say that it is, is a contradiction to the Christian Reli-
gion itself; for every page of it disavows a dependence 
on the powers of this world: it is a contradiction to 
fact; for it is known that this Religion both existed and 
flourished, not only without the support of human laws, 
but in spite of every opposition from them; and not only
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during the period of miraculous aid, but long after it 
had been left to its own evidence, and the ordinary care 
of Providence: Nay, it is a contradiction in terms; for 
a Religion not invented by human policy, must have 
pre-existed and been supported, before it was established 
by human policy. It is moreover to weaken in those 
who profess this Religion a pious confidence in its innate 
excellence, and the patronage of its Author; and to 
foster in those who still reject it, a suspicion that its 
friends are too conscious of its fallacies, to trust it to its 
own merits.

“7. Because experience witnesseth that ecclesiastical 
establishments, instead of maintaining the purity and 
efficacy of Religion, have had a contrary operation. 
During almost fifteen centuries, has the legal establish-
ment of Christianity been on trial. What have been its 
fruits? More or less in all places, pride and indolence 
in the Clergy; ignorance and servility in the laity; in 
both, superstition, bigotry and persecution. Enquire 
of the Teachers of Christianity for the ages in which it 
appeared in its greatest lustre ; those of every sect, point 
to the ages prior to its incorporation with Civil policy. 
Propose a restoration of this primitive state in which its 
Teachers depended on the voluntary rewards of their 
flocks; many of them predict its downfall. On which 
side ought their testimony to have greatest weight, when 
for or when against their interest?

“8. Because the establishment in question is not 
necessary for the support of Civil Government. If it 
be urged as necessary for the support of Civil Govern-
ment only as it is a means of supporting Religion, and 
it be not necessary for the latter purpose, it cannot be 
necessary for the former. If Religion be not within [the] 
cognizance of Civil Government, how can its legal estab-
lishment be said to be necessary to civil Government? 
What influence in fact have ecclesiastical establishments 
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had on Civil Society? In some instances they have 
been seen to erect a spiritual tyranny on the ruins of 
Civil authority; in many instances they have been seen 
upholding the thrones of political tyranny; in no instance 
have they been seen the guardians of the liberties of the 
people. Rulers who wished to subvert the public liberty, 
may have found an established clergy convenient auxil-
iaries. A just government, instituted to secure & per-
petuate it, needs them not. Such a government will be 
best supported by protecting every citizen in the enjoy-
ment of his Religion with the same equal hand which 
protects his person and his property; by neither invad-
ing the equal rights of any Sect, nor suffering any Sect 
to invade those of another.

“9. Because the proposed establishment is a departure 
from that generous policy, which, offering an asylum to 
the persecuted and oppressed of every Nation and Reli-
gion, promised a lustre to our country, and an accession 
to the number of its citizens. What a melancholy mark 
is the Bill of sudden degeneracy? Instead of holding 
forth an asylum to the persecuted, it is itself a signal 
of persecution. It degrades from the equal rank of 
Citizens all those whose opinions in Religion do not 
bend to those of the Legislative authority. Distant as 
it may be, in its present form, from the Inquisition it 
differs from it only in degree. The one is the first step, 
the other the last in the career of intolerance. The 
magnanimous sufferer under this cruel scourge in for-
eign Regions, must view the Bill as a Beacon on our 
Coast, warning him to seek some other haven, where 
liberty and philanthropy in their due extent may offer 
a more certain repose from his troubles.

“10. Because, it will have a like tendency to banish 
our Citizens. The allurements presented by other sit-
uations are every day thinning their number. To super-
add a fresh motive to emigration, by revoking the liberty 
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which they now enjoy, would be the same species of 
folly which has dishonoured and depopulated flourishing 
kingdoms.

“11. Because, it will destroy that moderation and 
harmony which the forbearance of our laws to inter-
meddle with Religion, has produced amongst its several 
sects. Torrents of blood have been spilt in the old 
world, by vain attempts of the secular arm to extinguish 
Religious discord, by proscribing all difference in Reli-
gious opinions. Time has at length revealed the true 
remedy. Every relaxation of narrow and rigorous policy, 
wherever it has been tried, has been found to assuage 
the disease. The American Theatre has exhibited proofs, 
that equal and compleat liberty, if it does not wholly 
eradicate it, sufficiently destroys its malignant influence 
on the health and prosperity of the State. If with the 
salutary effects of this system under our own eyes, we 
begin to contract the bonds of Religious freedom, we 
know no name that will too severely reproach our folly. 
At least let warning be taken at the first fruits of the 
threatened innovation. The very appearance of the Bill 
has transformed that ‘Christian forbearance, love and 
charity,’ which of late mutually prevailed, into animosi-
ties and jealousies, which may not soon be appeased. 
What mischiefs may not be dreaded should this enemy 
to the public quiet be armed with the force of a law?

“12. Because, the policy of the bill is adverse to the 
diffusion of the light of Christianity. The first wish of 
those who enjoy this precious gift, ought to be that it 
may be imparted to the whole race of mankind. Com-
pare the number of those who have as yet received it 
with the number still remaining under the dominion of 
false Religions; and how small is the former! Does 
the policy of the Bill tend to lessen the disproportion? 
No; it at once discourages those who are strangers to 
the light of [revelation] from coming into the Region
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of it; and countenances, by example the nations who 
continue in darkness, in shutting out those who might 
convey it to them. Instead of levelling as far as pos-
sible, every obstacle to the victorious progress of truth, 
the Bill with an ignoble and unchristian timidity would 
circumscribe it, with a wall of defence, against the 
encroachments of error.

“13. Because attempts to enforce by legal sanctions, 
acts obnoxious to so great a proportion of Citizens, tend 
to enervate the laws in general, and to slacken the bands 
of Society. If it be difficult to execute any law which 
is not generally deemed necessary or salutary, what must 
be the case where it is deemed invalid and dangerous? 
and what may be the effect of so striking an example of 
impotency in the Government, on its general authority.

“14. Because a measure of such singular magnitude 
and delicacy ought not to be imposed, without the 
clearest evidence that it is called for by a majority of 
citizens: and no satisfactory method is yet proposed by 
which the voice of the majority in this case may be 
determined, or its influence secured. ‘The people of the 
respective counties are indeed requested to signify their 
opinion respecting the adoption of the Bill to the next 
Session of Assembly.’ But the representation must be 
made equal, before the voice either of the Representa-
tives or of the Counties, will be that of the people. 
Our hope is that neither of the former will, after due 
consideration, espouse the dangerous principle of the 
Bill. Should the event disappoint us, it will still leave 
us in full confidence, that a fair appeal to the latter will 
reverse the sentence against our liberties.

“15. Because, finally, ‘the equal right of every citizen 
to the free exercise of his Religion according to the dic-
tates of conscience’ is held by the same tenure with all 
our other rights. If we recur to its origin, it is equally 
the gift of nature; if we weigh its importance, it cannot
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be less dear to us; if we consult the Declaration of those 
rights which pertain to the good people of Virginia, as the 
‘basis and foundation of Government,’ it is enumerated 
with equal solemnity, or rather studied emphasis. Either 
then, we must say, that the will of the Legislature is the 
only measure of their authority; and that in the pleni-
tude of this authority, they may sweep away all our 
fundamental rights; or, that they are bound to leave this 
particular right untouched and sacred: Either we must 
say, that they may controul the freedom of the press, 
may abolish the trial by jury, may swallow up the Ex-
ecutive and Judiciary Powers of the State; nay that 
they may despoil us of our very right to suffrage, and 
erect themselves into an independent and hereditary 
assembly: or we must say, that they have no authority 
to enact into law the Bill under consideration. We the 
subscribers say, that the General Assembly of this Com-
monwealth have no such authority: And that no effort 
may be omitted on our part against so dangerous an 
usurpation, we oppose to it, this remonstrance; earnestly 
praying, as we are in duty bound, that the Supreme 
Lawgiver of the Universe, by illuminating those to whom 
it is addressed, may on the one hand, turn their councils 
from every act which would affront his holy prerogative, 
or violate the trust committed to them: and on the 
other, guide them into every measure which may be 
worthy of his [blessing, may re]dound to their own 
praise, and may establish more firmly the liberties, the 
prosperity, and the Happiness of the Commonwealth.”
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ROWAN, dba  AMERICAN BOOK SERVICE, et  al . v . 
UNITED STATES POST OFFICE 

DEPARTMENT et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE CENTRAL DISTRICT OF CALIFORNIA

No. 399. Argued January 22, 1970—Decided May 4, 1970

Appellants, who are in the mail-order business,, brought suit to enjoin 
the operation of 39 U. S. C. § 4009, challenging its constitutionality. 
That section provides that a person who has received by 
mail “a pandering advertisement which offers for sale matter 
which the addressee in his sole discretion believes to be erotically 
arousing or sexually provocative,” may request the Postmaster 
General to issue an order “directing the sender and his agents or 
assigns to refrain from further mailings to the named addressee.” 
Such order would also require the sender to delete the addressee’s 
name from his mailing lists and would prohibit him from trading 
in lists from which the deletion has not been made. If the Post-
master General believes that his order has been violated, he may 
notify the sender of his belief and the reasons therefor, and must 
grant him an opportunity to respond and to have an administra-
tive hearing on whether a violation has occurred. If the Post-
master General thereafter determines that the order has been 
violated, he may request the Attorney General to seek an order 
from a district court directing compliance with the prohibitory 
order. A three-judge court found that § 4009 was constitutional 
when interpreted to prohibit advertisements similar to those ini-
tially mailed to the addressee. Held:

1. The statute allows the addressee unreviewable discretion to 
decide whether he wishes to receive any further material from a 
particular sender. Pp. 731-735.

2. A vendor does not have a constitutional right to send un-
wanted material into someone’s home, and a mailer’s right to 
communicate must stop at the mailbox of an unreceptive addressee. 
Pp. 735-738.

3. The statute comports with the Due Process Clause as it pro-
vides for an administrative hearing if the sender violates the 
Postmaster General’s prohibitory order, and a judicial hearing 
prior to issuance of any compliance order by a district court. 
Pp. 738-739.
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4. The statute does not violate due process by requiring that 
the sender remove the complaining addressee’s name from his 
mailing lists, nor is the statute unconstitutionally vague, as the 
sender knows precisely what he must do when he receives a pro-
hibitory order. P. 740.

300 F. Supp. 1036, affirmed.

Joseph Taback argued the cause and filed a brief for 
appellants.

Assistant Attorney General Ruckelshaus argued the 
cause for appellees. With him on the brief were Solicitor 
General Griswold, Peter L. Strauss, Robert V. Zener, 
and Donald L. Horowitz.

Louis J. Lejkowitz, Attorney General, pro se, Samuel A. 
Hirshowitz, First Assistant Attorney General, and Lloyd 
G. Milliken filed a brief for the Attorney General of 
New York as amicus curiae urging affirmance. David E. 
McGiffert filed a brief for the Direct Mail Advertising 
Association, Inc., as amicus curiae.

Mr . Chief  Justic e Burger  delivered the opinion of 
the Court.

Appellants challenge the constitutionality of Title III 
of the Postal Revenue and Federal Salary Act of 1967, 
81 Stat. 645, 39 U. S. C. §4009 (1964 ed., Supp. IV), 
under which a person may require that a mailer remove 
his name from its mailing lists and stop all future mail-
ings to the householder. The appellants are publishers, 
distributors, owners, and operators of mail order houses, 
mailing list brokers, and owners and operators of mail 
service organizations whose business activities are affected 
by the challenged statute.

A brief description of the statutory framework will 
facilitate our analysis of the questions raised in this 
appeal. Section 4009 is entitled “Prohibition of pander-
ing advertisements in the mails.” It provides a pro-
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cedure whereby any householder may insulate himself 
from advertisements that offer for sale “matter which 
the addressee in his sole discretion believes to be eroti-
cally arousing or sexually provocative.” 39 U. S. C. 
§ 4009 (a) (1964 ed., Supp. IV).1

Subsection (b) mandates the Postmaster General, 
upon receipt of a notice from the addressee specifying 
that he has received advertisements found by him to be 
within the statutory category, to issue on the addressee’s 
request an order directing the sender and his agents or 
assigns to refrain from further mailings to the named 
addressee. Additionally, subsection (c) requires the 
Postmaster General to order the affected sender to delete 
the name of the designated addressee from all mailing 
lists owned or controlled by the sender and prohibits the 
sale, rental, exchange, or other transactions involving 
mailing lists bearing the name of the designated 
addressee.

If the Postmaster General has reason to believe that an 
order issued under this section has been violated, subsec-
tion (d) authorizes him to notify the sender by registered 
or certified mail of his belief and the reasons therefor, and 
grant him an opportunity to respond and have a hearing 
on whether a violation has occurred.

If the Postmaster General thereafter determines that 
the order has been or is being violated, he is authorized 
to request the Attorney General to seek an order from a 
United States District Court directing compliance with 
the prohibitory order. Subsection (e) grants to the dis-
trict court jurisdiction to issue a compliance order upon 
application of the Attorney General.

Appellants initiated an action in the United States 
District Court for the Central District of California upon

1 Subsection (g) provides that upon the addressee’s request the 
order shall include the names of the addressee’s minor children who 
reside with him and who have not attained their nineteenth birthday.
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a complaint and petition for declaratory relief on the 
ground that 39 U. S. C. §4009 (1964 ed., Supp. IV) is 
unconstitutional. They alleged that they had received 
numerous prohibitory orders pursuant to the provisions 
of the statute. Appellants contended that the section 
violates their rights of free speech and due process guar-
anteed by the First and Fifth Amendments to the United 
States Constitution. Additionally, appellants argued 
that the section is unconstitutionally vague, without 
standards, and ambiguous.

A three-judge court was convened pursuant to 28 
U. S. C. § 2284 and it determined that the section was 
constitutional when interpreted to prohibit advertise-
ments similar to those initially mailed to the addressee.2 
300 F. Supp. 1036.

The District Court construed subsections (b) and (c) 
to prohibit “advertisements similar” to those initially 
mailed to the addressee. Future mailings, in the view of 
the District Court, “are to be measured by the objec-
tionable material of such first mailing.” 300 F. Supp., 
at 1041. In our view Congress did not intend so re-
strictive a scope to those provisions.

I. Backgroun d and  Congres sio nal  Objec tive s

Section 4009 was a response to public and congressional 
concern with use of mail facilities to distribute unsolicited 
advertisements that recipients found to be offensive 
because of their lewd and salacious character. Such mail 
was found to be pressed upon minors as well as adults 
who did not seek and did not want it. Use of mailing 
lists of youth organizations was part of the mode of

2 Judge Hufstedler, concurring specially but without dissent, would 
require the District Court prior to issuing a compliance order to 
determine de novo whether the sender is a person who has mailed 
or has caused to be mailed any pandering advertisements.
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doing business. At the congressional hearings it devel-
oped that complaints to the Postmaster General had in-
creased from 50,000 to 250,000 annually. The legislative 
history, including testimony of child psychology special-
ists and psychiatrists before the House Committee on 
the Post Office and the Civil Service, reflected concern 
over the impact of the materials on the development of 
children. A declared objective of Congress was to protect 
minors and the privacy of homes from such material and 
to place the judgment of what constitutes an offensive 
invasion of those interests in the hands of the addressee.

To accomplish these objectives Congress provided in 
subsection (a) that the mailer is subject to an order 
“to refrain from further mailings of such materials to 
designated addressees.” Subsection (b) states that the 
Postmaster General shall direct the sender to refrain 
from “further mailings to the named addressees.” Sub-
section (c) in describing the Postmaster’s order states 
that it shall “expressly prohibit the sender . . . from 
making any further mailings to the designated ad-
dressees . . . .” Subsection (c) also requires the sender 
to delete the addressee’s name “from all mailing lists” 
and prohibits the sale, transfer, and exchange of lists 
bearing the addressee’s name.

There are three plausible constructions of the statute, 
with respect to the scope of the prohibitory order. The 
order could prohibit all future mailings to the addressees, 
all future mailings of advertising material to the ad-
dressees, or all future mailings of similar materials.

The seeming internal statutory inconsistency is un-
doubtedly a residue of the language of the section as it 
was initially proposed. The section as originally re-
ported by the House Committee prohibited “further mail-
ings of such pandering advertisements,” § 4009 (a), “fur-
ther mailings of such matter,” § 4009 (b), and “any 
further mailings of pandering advertisements,” § 4009 (c).
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H. R. Rep. No. 722, 90th Cong., 1st Sess., 125 (1967). 
The section required the Postmaster General to make a 
determination whether the particular piece of mail came 
within the proscribed class of pandering advertisements, 
“as that term is used in the Ginzburg case.” Id., at 69.

The section was subsequently amended by the House 
of Representatives to eliminate from the Post Office any 
censorship function. Congressman Waldie, who pro-
posed the amendment, envisioned a minimal role for the 
Post Office. The amendment was intended to remove 
“the right of the Government to involve itself in any 
determination of the content and nature of these objec-
tionable materials . . . .” 113 Cong. Rec. 28660 (1967). 
The only determination left for the Postmaster General 
is whether or not the mailer has removed the addressee’s 
name from the mailing list. Statements by the propo-
nents of the legislation in both the House and Senate 
manifested an intent to prohibit all further mailings from 
the sender. In describing the effect of his proposed 
amendment Congressman Waldie stated:

“So I have said in my amendment that if you receive 
literature in your household that you consider ob-
jectionable . . . you can inform the Postmaster 
General to have your name stricken from that mail-
er’s mailing list.” 113 Cong. Rec. 28660.

The Senate Committee Report on the bill contained 
similar language:

“If a person receives an advertisement which . . . 
he . . . believes to be erotically arousing ... he 
may notify the Postmaster General of his determina-
tion. The Postmaster General is then required to 
issue an order to the sender directing him to refrain 
from sending any further mailings of any kind to 
such person.” S. Rep. No. 801, 90th Cong., 1st 
Sess., 38.
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Senator Monroney, a major proponent of the legislation 
in the Senate, described the bill as follows:

“With respect to the test contained in the bill, 
if the addressee declared it to be erotically arousing 
or sexually provocative, the Postmaster General 
would have to notify the sender to send no more 
mail to that address . . . .” 113 Cong. Rec. 34231 
(1967).3

The legislative history of subsection (a) thus supports 
an interpretation that prohibits all future mailings inde-
pendent of any objective test. This reading is consistent 
with the provisions of related subsections in the section. 
Subsection (c) provides that the Postmaster General 
“shall also direct the sender and his agents or assigns 
to delete immediately the names of the designated ad-
dressees from all mailing lists owned or controlled by the 
sender or his agents or assigns and, further, shall prohibit 
the sender and his agents or assigns from the sale, rental, 
exchange, or other transaction involving mailing lists 
bearing the names of the designated addressees.” 39 
U. S. C. § 4009 (c) (1964 ed., Supp. IV).

It would be anomalous to read the statute to affect 
only similar material or advertisements and yet require 
the Postmaster General to order the sender to remove the 
addressee’s name from all mailing lists in his actual or 
constructive possession. The section was intended to 
allow the addressee complete and unfettered discretion in 
electing whether or not he desired to receive further mate-
rial from a particular sender. See n. 6, infra. The im-
pact of this aspect of the statute is on the mailer, not

3 Senator Hruska spoke similarly: “Title III would allow the 
recipient of obscene mail to return it to the Postmaster General 
with a request that the Postmaster General notify the sender to 
stop mailings to the addressee . . . .” 113 Cong. Rec. 34232 
(1967).
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the mail. The interpretation of the statute that most 
completely effectuates that intent is one that prohibits 
any further mailings. Limiting the prohibitory order 
to similar materials or advertisements is open to at least 
two criticisms: (a) it would expose the householder to 
further burdens of scrutinizing the mail for objectionable 
material and possible harassment, and (b) it would inter-
pose the Postmaster General between the sender and the 
addressee and, at the least, create the appearance if not 
the substance of governmental censorship.4 It is diffi-
cult to see how the Postmaster General could decide 
whether the materials were “similar” or possessing tout-
ing or pandering characteristics without an evaluation 
suspiciously like censorship. Additionally, such an inter-
pretation would be incompatible with the unequivocal 
language in subsection (c).

II. Firs t  Amendment  Conte ntio ns

The essence of appellants’ argument is that the statute 
violates their constitutional right to communicate. One 
sentence in appellants’ brief perhaps characterizes their 
entire position:

“The freedom to communicate orally and by the 
written word and, indeed, in every manner whatso-
ever is imperative to a free and sane society.” Brief 
for Appellants 15.

4 Subsection (d) vests the Postmaster General with the duty to 
determine whether the sender has violated the order. This deter-
mination was intended to be primarily a ministerial one involving 
an adjudication whether the initial material was an advertisement 
and whether the sender mailed materials to the addressee more than 
30 days after the receipt of the prohibitory order. An interpreta-
tion which requires the Postmaster General to determine whether 
the subsequent material was pandering and/or similar would tend 
to place him “astride the flow of mail . . . Lamont v. Postmaster 
General, 381 U. S. 301, 306 (1965).
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Without doubt the public postal system is an indispensa-
ble adjunct of every civilized society and communication 
is imperative to a healthy social order. But the right 
of every person “to be let alone” must be placed in the 
scales with the right of others to communicate.

In today’s complex society we are inescapably captive 
audiences for many purposes, but a sufficient measure of 
individual autonomy must survive to permit every house-
holder to exercise control over unwanted mail. To make 
the householder the exclusive and final judge of what 
will cross his threshold undoubtedly has the effect of 
impeding the flow of ideas, information, and arguments 
that, ideally, he should receive and consider. Today’s 
merchandising methods, the plethora of mass mailings 
subsidized by low postal rates, and the growth of the sale 
of large mailing lists as an industry in itself have changed 
the mailman from a carrier of primarily private com-
munications, as he was in a more leisurely day, and have 
made him an adjunct of the mass mailer who sends 
unsolicited and often unwanted mail into every home. 
It places no strain on the doctrine of judicial notice to 
observe that whether measured by pieces or pounds, 
Everyman’s mail today is made up overwhelmingly of 
material he did not seek from persons he does not know. 
And all too often it is matter he finds offensive.

In Martin v. Struthers, 319 U. S. 141 (1943), 
Mr . Justice  Black , for the Court, while supporting the 
“[f]reedom to distribute information to every citizen,” 
id., at 146, acknowledged a limitation in terms of leav-
ing “with the homeowner himself” the power to decide 
“whether distributors of literature may lawfully call at 
a home.” Id., at 148. Weighing the highly important 
right to communicate, but without trying to determine 
where it fits into constitutional imperatives, against the 
very basic right to be free from sights, sounds, and tangi-
ble matter we do not want, it seems to us that a mailer’s
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right to communicate must stop at the mailbox of an 
unreceptive addressee.

The Court has traditionally respected the right of a 
householder to bar, by order or notice, solicitors, hawkers, 
and peddlers from his property. See Martin v. Struthers, 
supra; cf. Hall v. C ommonwealth, 188 Va. 72, 49 S. E. 2d 
369, appeal dismissed, 335 U. S. 875 (1948). In this 
case the mailer’s right to communicate is circumscribed 
only by an affirmative act of the addressee giving notice 
that he wishes no further mailings from that mailer.

To hold less would tend to license a form of trespass 
and would make hardly more sense than to say that a 
radio or television viewer may not twist the dial to cut off 
an offensive or boring communication and thus bar its en-
tering his home. Nothing in the Constitution compels us 
to listen to or view any unwanted communication, what-
ever its merit; we see no basis for according the printed 
word or pictures a different or more preferred status 
because they are sent by mail. The ancient concept 
that “a man’s home is his castle” into which “not even the 
king may enter” has lost none of its vitality, and none of 
the recognized exceptions includes any right to com-
municate offensively with another. See Camara v. Mu-
nicipal Court, 387 U. S. 523 (1967).

Both the absoluteness of the citizen’s right under 
§ 4009 and its finality are essential; what may not be 
provocative to one person may well be to another. In 
operative effect the power of the householder under the 
statute is unlimited; he may prohibit the mailing 
of a dry goods catalog because he objects to the con-
tents—or indeed the text of the language touting the 
merchandise. Congress provided this sweeping power 
not only to protect privacy but to avoid possible con-
stitutional questions that might arise from vesting 
the power to make any discretionary evaluation of the 
material in a governmental official.
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In effect, Congress has erected a wall—or more accu-
rately permits a citizen to erect a wall—that no adver-
tiser may penetrate without his acquiescence. The 
continuing operative effect of a mailing ban once im-
posed presents no constitutional obstacles; the citizen 
cannot be put to the burden of determining on repeated 
occasions whether the offending mailer has altered its 
material so as to make it acceptable. Nor should the 
householder have to risk that offensive material come 
into the hands of his children before it can be stopped.

We therefore categorically reject the argument that a 
vendor has a right under the Constitution or otherwise 
to send unwanted material into the home of another. If 
this prohibition operates to impede the flow of even valid 
ideas, the answer is that no one has a right to press 
even “good” ideas on an unwilling recipient. That we 
are often “captives” outside the sanctuary of the home 
and subject to objectionable speech and other sound does 
not mean we must be captives everywhere. See Public 
Utilities Comm’n v. Pollak, 343 U. S. 451 (1952). The 
asserted right of a mailer, we repeat, stops at the outer 
boundary of every person’s domain.

The statutory scheme at issue accords to the sender 
an “opportunity to be heard upon such notice and pro-
ceedings as are adequate to safeguard the right for which 
the constitutional protection is invoked.” Anderson 
Nat. Bank v. Luckett, 321 U. S. 233, 246 (1944). It 
thus comports with the Due Process Clause of the Fifth 
Amendment. The statutory scheme accomplishes this 
by providing that the Postmaster General shall issue a 
prohibitory order to the sender on the request of the 
complaining addressee. Only if the sender violates the 
terms of the order is the Postmaster General authorized 
to serve a complaint on the sender, who is then allowed 
15 days to respond. The sender can then secure an
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administrative hearing.5 The sender may question 
whether the initial material mailed to the addressee was 
an advertisement and whether he sent any subsequent 
mailings. If the Postmaster General thereafter deter-
mines that the prohibitory order has been violated, he is 
authorized to request the Attorney General to make appli-
cation in a United States District Court for a compliance 
order;6 a second hearing is required if an order is to be 
entered.

The only administrative action not preceded by a 
full hearing is the initial issuance of the prohibitory 
order. Since the sender risks no immediate sanction by 
failing to comply with that order—it is only a predicate 
for later steps—it cannot be said that this aspect of the 
procedure denies due process. It is sufficient that all 
available defenses, such as proof that no mail was sent, 
may be presented to a competent tribunal before a con-
tempt finding can be made. See Nickey n . Mississippi, 
292 U. S. 393, 396 (1934).

5 Although subsection (h) specifically excludes the pre-complaint 
hearing from the provisions of the Administrative Procedure Act, 
5 U. S. C. § 554 et seq. (1964 ed., Supp. IV), the Post Office Depart-
ment has promulgated regulations setting forth procedures governing 
the departmental administrative hearings. 39 CFR pt. 916.

6 The function of the district court is similar to that of the 
Postmaster General. It is to determine whether the initial mailing 
included advertising material and whether there was a mailing by 
the sender to the addressee more than 30 days after receipt of the 
order. We reject the suggestions that the section should be read 
to require the district judge to make a determination of the 
addressee’s good faith, or to conduct an independent adjudication 
of the pandering nature of the material. The statute was intended 
to entrust unreviewable discretion to the addressee to determine 
whether or not the advertisement was “erotically arousing or sexually 
provocative.” “[T]he sole determination as to whether the litera-
ture you receive is objectionable or not is within your discretion 
and you are not second-guessed on that discretion.” 113 Cong. 
Rec. 28660 (1967) (remarks of Congressman Waldie).
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The appellants also contend that the requirement 
that the sender remove the addressee’s name from all 
mailing lists in his possession violates the Fifth Amend-
ment because it constitutes a taking without due proc-
ess of law. The appellants are not prohibited from 
using, selling, or exchanging their mailing lists; they are 
simply required to delete the names of the complaining 
addressees from the lists and cease all mailings to those 
persons.

Appellants next contend that compliance with the 
statute is confiscatory because the costs attending re-
moval of the names are prohibitive. We agree with the 
conclusion of the District Court that the “burden does 
not amount to a violation of due process guaranteed 
by the Fifth Amendment of the Constitution. Partic-
ularly when in the context presently before this Court 
it is being applied to commercial enterprises.” 300 F. 
Supp., at 1041. See California State Auto Ins. Bureau 
n . Maloney, 341 U. S. 105 (1951).

There is no merit to the appellants’ allegations that 
the statute is unconstitutionally vague. A statute is 
fatally vague only when it exposes a potential actor 
to some risk or detriment without giving him fair warn-
ing of the nature of the proscribed conduct. United 
States v. Cardiff, 344 U. S. 174, 176 (1952). Here the 
appellants know precisely what they must do on receipt 
of a prohibitory order. The complainants’ names must 
be removed from the sender’s mailing lists and he must 
refrain from future mailings to the named addressees. 
The sender is exposed to a contempt sanction only if he 
continues to mail to a particular addressee after admin-
istrative and judicial proceedings. Appellants run no 
substantial risk of miscalculation.

For the reasons stated, the judgment appealed from 
is affirmed.

It is so ordered.
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Mr . Justi ce  Brennan , with whom Mr . Justi ce  
Dougla s joins, concurring.

I join the Court’s opinion but add a few words. I 
agree that 39 U. S. C. § 4009 (1964 ed., Supp. IV) is 
constitutional insofar as it permits an addressee to re-
quire a mailer to remove his name from its mailing lists 
and to stop all future mailings to the addressee. As the 
Court notes, however, subsection (g) of § 4009 also allows 
an addressee to request the Postmaster General to in-
clude in any prohibitory order “the names of any of his 
minor children who have not attained their nineteenth 
birthday, and who reside with the addressee.” In light 
of the broad interpretation that the Court assigns to 
§ 4009, and see ante, at 738, the possibility exists that 
parents could prevent their children, even if they are 
18 years old, from receiving political, religious, or other 
materials that the parents find offensive. In my view, 
a statute so construed and applied is not without con-
stitutional difficulties. Cf. Tinker v. Des Moines School 
Dist., 393 U. S. 503 (1969); Ginsberg v. New York, 390 
U. S. 629 (1968). In this case, however, there is no 
particularized attack upon the constitutionality of sub-
section (g), nor, indeed, is there any indication on this 
record that under § 4009 (g) children in their late teens 
have been unwillingly deprived of the opportunity to 
receive materials. In these circumstances, I understand 
the Court to leave open the question of the right of older 
children to receive materials through the mail without 
governmental interference and also the more specific 
question whether § 4009 (g) may constitutionally be ap-
plied with respect to all materials and to all children 
under 19.
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BRADY v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE TENTH CIRCUIT

No. 270. Argued November 18, 1969—Decided May 4, 1970

Petitioner was indicted in 1959 for kidnaping and not liberating the 
victim unharmed in violation of 18 U. S. C. § 1201 (a), which 
imposed a maximum penalty of death if the jury’s verdict so 
recommended. Upon learning that his codefendant, who had 
confessed, would plead guilty and testify against him, petitioner 
changed his plea from not guilty to guilty. The trial judge 
accepted the plea after twice questioning petitioner (who was 
represented throughout by competent counsel) as to the volun-
tariness of his plea, and imposed sentence. In 1967, petitioner 
sought post-conviction relief, in part on the ground that § 1201 (a) 
operated to coerce his plea. The District Court, after hearing, 
denied relief, concluding that petitioner’s plea was voluntary and 
had been induced, not by that statute, but by the development 
concerning his confederate. The Court of Appeals affirmed. 
Petitioner claims that United States v. Jackson, 390 U. S. 570 
(1968), requires reversal of that holding. Held: On the record 
in this case there is no basis for disturbing the judgment of the 
courts below that petitioner’s guilty plea was voluntary. Pp. 
745-758.

(a) Though United States v. Jackson, supra, prohibits imposi-
tion of the death penalty under § 1201 (a), it does not hold that 
all guilty pleas encouraged by the fear of possible death are 
involuntary, nor does it invalidate such pleas whether involuntary 
or not. Pp. 745-748.

(b) A plea of guilty is not invalid merely because entered to 
avoid the possibility of the death penalty, and here petitioner’s 
plea of guilty met the standard of voluntariness as it was made 
“by one fully aware of the direct consequences” of that plea. 
Pp. 749-755.

(c) Petitioner’s plea, made after advice by competent counsel, 
was intelligently made, and the fact that petitioner did not antici-
pate United. States v. Jackson, supra, does not impugn the truth 
or reliability of that plea. Pp. 756-758.

404 F. 2d 601, affirmed.
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Peter J. Adang, by appointment of the Court, 396 
U. S. 809, argued the cause and filed a brief for petitioner.

Joseph J. Connolly argued the cause for the United 
States. With him on the brief were Solicitor General 
Griswold, Assistant Attorney General Wilson, Jerome M. 
Feit, and Marshall Tamor Golding.

Mr . Justi ce  White  delivered the opinion of the 
Court.

In 1959, petitioner was charged with kidnaping in 
violation of 18 U. S. C. § 1201 (a).1 Since the indict-
ment charged that the victim of the kidnaping was not 
liberated unharmed, petitioner faced a maximum penalty 
of death if the verdict of the jury should so recommend. 
Petitioner, represented by competent counsel throughout, 
first elected to plead not guilty. Apparently because 
the trial judge was unwilling to try the case without a 
jury, petitioner made no serious attempt to reduce the 
possibility of a death penalty by waiving a jury trial. 
Upon learning that his codefendant, who had confessed 
to the authorities, would plead guilty and be available 
to testify against him, petitioner changed his plea to 
guilty. His plea was accepted after the trial judge twice 
questioned him as to the voluntariness of his plea.1 2

1 “Whoever knowingly transports in interstate or foreign com-
merce, any person who has been unlawfully seized, confined, in-
veigled, decoyed, kidnaped, abducted, or carried away and held 
for ransom or reward or otherwise, except, in the case of a minor, 
by a parent thereof, shall be punished (1) by death if the kidnaped 
person has not been liberated unharmed, and if the verdict of the 
jury shall so recommend, or (2) by imprisonment for any term of 
years or for life, if the death penalty is not imposed.”

2 Eight days after petitioner pleaded guilty, he was brought before 
the court for sentencing. At that time, the court questioned peti-
tioner for a second time about the voluntariness of his plea:

“THE COURT: . . . Having read the presentence report and the 
statement you made to the probation officer, I want to be certain
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Petitioner was sentenced to 50 years’ imprisonment, 
later reduced to 30.

In 1967, petitioner sought relief under 28 U. S. C. 
§ 2255, claiming that his plea of guilty was not volun-
tarily given because § 1201 (a) operated to coerce his 
plea, because his counsel exerted impermissible pressure 
upon him, and because his plea was induced by represen-
tations with respect to reduction of sentence and clem-
ency. It was also alleged that the trial judge had not 
fully complied with Rule 11 of the Federal Rules of 
Criminal Procedure.* 3

that you know what you are doing and you did know when you 
entered a plea of guilty the other day. Do you want to let that 
plea of guilty stand, or do you want to withdraw it and plead not 
guilty?

“DEFENDANT BRADY: I want to let that plea stand, sir.
“THE COURT: You understand that in doing that you are admit-

ting and confessing the truth of the charge contained in the indict-
ment and that you enter a plea of guilty voluntarily, without 
persuasion, coercion of any kind? Is that right?

“DEFENDANT BRADY: Yes, your Honor.
“THE COURT: And you do do that?
“DEFENDANT BRADY: Yes, I do.
“THE COURT: You plead guilty to the charge?
“DEFENDANT BRADY: Yes, I do.” App. 29-30.
3 When petitioner pleaded guilty, Rule 11 read as follows:
“A defendant may plead not guilty, guilty or, with the consent 

of the court, nolo contendere. The court may refuse to accept a 
plea of guilty, and shall not accept the plea without first determining 
that the plea is made voluntarily with understanding of the nature 
of the charge. If a defendant refuses to plead or if the court 
refuses to accept a plea of guilty or if a defendant corporation 
fails to appear, the court shall enter a plea of not guilty.”

Rule 11 was amended in 1966 and now reads as follows:
“A defendant may plead not guilty, guilty or, with the consent 

of the court, nolo contendere. The court may refuse to accept a 
plea of guilty, and shall not accept such plea or a plea of nolo 
contendere without first addressing the defendant personally and 
determining that the plea is made voluntarily with understanding 
of the nature of the charge and the consequences of the plea. If 
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After a hearing, the District Court for the District 
of New Mexico denied relief. According to the District 
Court’s findings, petitioner’s counsel did not put imper-
missible pressure on petitioner to plead guilty and no 
representations were made with respect to a reduced 
sentence or clemency. The court held that § 1201 (a) 
was constitutional and found that petitioner decided to 
plead guilty when he learned that his codefendant was 
going to plead guilty: petitioner pleaded guilty “by 
reason of other matters and not by reason of the statute” 
or because of any acts of the trial judge. The court 
concluded that “the plea was voluntarily and knowingly 
made.”

The Court of Appeals for the Tenth Circuit affirmed, 
determining that the District Court’s findings were sup-
ported by substantial evidence and specifically approving 
the finding that petitioner’s plea of guilty was voluntary. 
404 F. 2d 601 (1968). We granted certiorari, 395 U. S. 
976 (1969), to consider the claim that the Court of 
Appeals was in error in not reaching a contrary result 
on the authority of this Court’s decision in United States 
v. Jackson, 390 U. S. 570 (1968). We affirm.

I
In United States v. Jackson, supra, the defendants 

were indicted under § 1201 (a). The District Court dis-
missed the § 1201 (a) count of the indictment, holding

a defendant refuses to plead or if the court refuses to accept a plea 
of guilty or if a defendant corporation fails to appear, the court 
shall enter a plea of not guilty. The court shall not enter a judg-
ment upon a plea of guilty unless it is satisfied that there is a 
factual basis for the plea.”

In McCarthy v. United States, 394 U. S. 459 (1969), we held 
that a failure to comply with Rule 11 required that a defendant 
who had pleaded guilty be allowed to plead anew. In Halliday v. 
United States, 394 U. S. 83.1. (1969), we held that the McCarthy 
rule should apply only in cases where the guilty plea was accepted 
after April 2, 1969, the date of the McCarthy decision.
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the statute unconstitutional because it permitted imposi-
tion of the death sentence only upon a jury’s recommen-
dation and thereby made the risk of death the price 
of a jury trial. This Court held the statute valid, except 
for the death penalty provision; with respect to the 
latter, the Court agreed with the trial court “that 
the death penalty provision . . . imposes an impermis-
sible burden upon the exercise of a constitutional 
right . . . 390 U. S., at 572. The problem was to
determine “whether the Constitution permits the estab-
lishment of such a death penalty, applicable only to 
those defendants who assert the right to contest their 
guilt before a jury.” 390 U. S., at 581. The inevitable 
effect of the provision was said to be to discourage 
assertion of the Fifth Amendment right not to plead 
guilty and to deter exercise of the Sixth Amendment 
right to demand a jury trial. Because the legitimate 
goal of limiting the death penalty to cases in which a 
jury recommends it could be achieved without penalizing 
those defendants who plead not guilty and elect a jury 
trial, the death penalty provision “needlessly penalize[d] 
the assertion of a constitutional right,” 390 U. S., at 583, 
and was therefore unconstitutional.

Since the “inevitable effect” of the death penalty pro-
vision of § 1201 (a) was said by the Court to be the 
needless encouragement of pleas of guilty and waivers of 
jury trial, Brady contends that Jackson requires the 
invalidation of every plea of guilty entered under that 
section, at least when the fear of death is shown to have 
been a factor in the plea. Petitioner, however, has read 
far too much into the Jackson opinion.

The Court made it clear in Jackson that it was not 
holding § 1201 (a) inherently coercive of guilty pleas: 
“the fact that the Federal Kidnaping Act tends to 
discourage defendants from insisting upon their inno-
cence and demanding trial by jury hardly implies that
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every defendant who enters a guilty plea to a charge 
under the Act does so involuntarily.” 390 U. S., at 583. 
Cited in support of this statement, 390 U. S., at 583 
n. 25, was Laboy v. New Jersey, 266 F. Supp. 581 (D. C. 
N. J. 1967), where a plea of guilty (non vult) under 
a similar statute was sustained as voluntary in spite of 
the fact, as found by the District Court, that the defend-
ant was greatly upset by the possibility of receiving the 
death penalty.

Moreover, the Court in Jackson rejected a suggestion 
that the death penalty provision of § 1201 (a) be saved 
by prohibiting in capital kidnaping cases all guilty pleas 
and jury waivers, “however clear [the defendants’] guilt 
and however strong their desire to acknowledge it in order 
to spare themselves and their families the spectacle and 
expense of protracted courtroom proceedings.” “[T]hat 
jury waivers and guilty pleas may occasionally be re-
jected” was no ground for automatically rejecting all 
guilty pleas under the statute, for such a rule “would 
rob the criminal process of much of its flexibility.” 390 
U. S., at 584.

Plainly, it seems to us, Jackson ruled neither that all 
pleas of guilty encouraged by the fear of a possible death 
sentence are involuntary pleas nor that such encouraged 
pleas are invalid whether involuntary or not. Jackson 
prohibits the imposition of the death penalty under 
§ 1201 (a), but that decision neither fashioned a new 
standard for judging the validity of guilty pleas nor 
mandated a new application of the test theretofore 
fashioned by courts and since reiterated that guilty 
pleas are valid if both “voluntary” and “intelligent.” 
See Boykin v. Alabama, 395 U. S. 238, 242 (1969).4

4 The requirement that a plea of guilty must be intelligent and 
voluntary to be valid has long been recognized. See nn. 5 and 6, 
infra. The new element added in Boykin was the requirement that 
the record must affirmatively disclose that a defendant who pleaded
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That a guilty plea is a grave and solemn act to be 
accepted only with care and discernment has long been 
recognized. Central to the plea and the foundation 
for entering judgment against the defendant is the 
defendant’s admission in open court that he committed 
the acts charged in the indictment. He thus stands as 
a witness against himself and he is shielded by the 
Fifth Amendment from being compelled to do so—hence 
the minimum requirement that his plea be the volun-
tary expression of his own choice.* 5 But the plea is 
more than an admission of past conduct; it is the de-
fendant’s consent that judgment of conviction may be 
entered without a trial—a waiver of his right to trial 
before a jury or a judge. Waivers of constitutional rights 
not only must be voluntary but must be knowing, intelli-
gent acts done with sufficient awareness of the relevant 
circumstances and likely consequences.6 On neither 
score was Brady’s plea of guilty invalid.

guilty entered his plea understandingly and voluntarily. This Court 
has not yet passed on the question of the retroactivity of this new 
requirement.

5 Machibroda v. United States, 368 U. S. 487, 493 (1962); Waley 
v. Johnston, 316 U. S. 101, 104 (1942); Walker n . Johnston, 312 
U. S. 275, 286 (1941); Chambers v. Florida, 309 U. S. 227 (1940); 
Kercheval v. United States, 274 U. S. 220, 223 (1927).

6 See Brookhart n . Janis, 384 U. S. 1 (1966); Adams v. United 
States ex rel. McCann, 317 U. S. 269, 275 (1942); Johnson v. 
Zerbst, 304 U. S. 458, 464 (1938); Patton v. United States, 281 U. S. 
276, 312 (1930).

Since an intelligent assessment of the relative advantages of plead-
ing guilty is frequently impossible without the assistance of an 
attorney, this Court has scrutinized with special care pleas of guilty 
entered by defendants without the assistance of counsel and without 
a valid waiver of the right to counsel. See Pennsylvania ex rel. 
Herman n . Claudy, 350 U. S. 116 (1956); Von Moltke v. Gillies, 
332 U. S. 708 and 727 (1948) (opinions of Blac k  and Frankfurter, 
JJ.); Williams v. Kaiser, 323 U. S. 471 (1945). Since Gideon v. 
Wainwright, 372 U. S. 335 (1963), it has been clear that a guilty
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II
The trial judge in 1959 found the plea voluntary- 

before accepting it; the District Court in 1968, after 
an evidentiary hearing, found that the plea was volun-
tarily made; the Court of Appeals specifically approved 
the finding of voluntariness. We see no reason on this 
record to disturb the judgment of those courts. Peti-
tioner, advised by competent counsel, tendered his plea 
after his codefendant, who had already given a confes-
sion, determined to plead guilty and became available 
to testify against petitioner. It was this development 
that the District Court found to have triggered Brady’s 
guilty plea.

The voluntariness of Brady’s plea can be determined 
only by considering all of the relevant circumstances 
surrounding it. Cf. Haynes v. Washington, 373 U. S. 
503, 513 (1963); Leyra v. Denno, 347 U. S. 556, 558 
(1954). One of these circumstances was the possibility 
of a heavier sentence following a guilty verdict after a 
trial. It may be that Brady, faced with a strong case 
against him and recognizing that his chances for acquit-
tal were slight, preferred to plead guilty and thus limit 
the penalty to life imprisonment rather than to elect 
a jury trial which could result in a death penalty.* 7 But

plea to a felony charge entered without counsel and without a waiver 
of counsel is invalid. See White v. Maryland, 373 U. S. 59 (1963); 
Arsenault v. Massachusetts, 393 U. S. 5 (1968).

The importance of assuring that a defendant does not plead guilty 
except with a full understanding of the charges against him and 
the possible consequences of his plea was at the heart of our recent 
decisions in McCarthy v. United States, supra, and Boykin v. Ala-
bama, 395 U. S. 238 (1969). See nn. 3 and 4, supra.

7 Such a possibility seems to have been rejected by the District 
Court in the § 2255 proceedings. That court found that “the plea 
of guilty was made by the petitioner by reason of other matters 
and not by reason of the statute . . . .”
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even if we assume that Brady would not have pleaded 
guilty except for the death penalty provision of 
§ 1201(a), this assumption merely identifies the penalty 
provision as a “but for” cause of his plea. That the 
statute caused the plea in this sense does not necessarily 
prove that the plea was coerced and invalid as an in-
voluntary act.

The State to some degree encourages pleas of guilty 
at every important step in the criminal process. For 
some people, their breach of a State’s law is alone suffi-
cient reason for surrendering themselves and accepting 
punishment. For others, apprehension and charge, both 
threatening acts by the Government, jar them into ad-
mitting their guilt. In still other cases, the post-indict-
ment accumulation of evidence may convince the 
defendant and his counsel that a trial is not worth 
the agony and expense to the defendant and his family. 
All these pleas of guilty are valid in spite of the State’s 
responsibility for some of the factors motivating the 
pleas; the pleas are no more improperly compelled 
than is the decision by a defendant at the close of the 
State’s evidence at trial that he must take the stand 
or face certain conviction.

Of course, the agents of the State may not produce 
a plea by actual or threatened physical harm or by 
mental coercion overbearing the will of the defendant. 
But nothing of the sort is claimed in this case; nor is 
there evidence that Brady was so gripped by fear of 
the death penalty or hope of leniency that he did not 
or could not, with the help of counsel, rationally weigh 
the advantages of going to trial against the advantages 
of pleading guilty. Brady’s claim is of a different sort: 
that it violates the Fifth Amendment to influence or 
encourage a guilty plea by opportunity or promise of 
leniency and that a guilty plea is coerced and invalid if 
influenced by the fear of a possibly higher penalty for
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the crime charged if a conviction is obtained after the 
State is put to its proof.

Insofar as the voluntariness of his plea is concerned, 
there is little to differentiate Brady from (1) the de-
fendant, in a jurisdiction where the judge and jury have 
the same range of sentencing power, who pleads guilty 
because his lawyer advises him that the judge will very 
probably be more lenient than the jury; (2) the de-
fendant, in a jurisdiction where the judge alone has 
sentencing power, who is advised by counsel that the 
judge is normally more lenient with defendants who 
plead guilty than with those who go to trial; (3) the de-
fendant who is permitted by prosecutor and judge to 
plead guilty to a lesser offense included in the offense 
charged; and (4) the defendant who pleads guilty to cer-
tain counts with the understanding that other charges 
will be dropped. In each of these situations,8 as in 
Brady’s case, the defendant might never plead guilty 
absent the possibility or certainty that the plea will result 
in a lesser penalty than the sentence that could be im-
posed after a trial and a verdict of guilty.. We decline to 
hold, however, that a guilty plea is compelled and invalid 
under the Fifth Amendment whenever motivated by the 
defendant’s desire to accept the certainty or probability 
of a lesser penalty rather than face a wider range of pos-
sibilities extending from acquittal to conviction and a 
higher penalty authorized by law for the crime charged.

The issue we deal with is inherent in the criminal 
law and its administration because guilty pleas are not 

8 We here make no reference to the situation where the prosecutor 
or judge, or both, deliberately employ their charging and sentencing 
powers to induce a particular defendant to tender a plea of guilty. 
In Brady’s case there is no claim that the prosecutor threatened 
prosecution on a charge not justified by the evidence or that the 
trial judge threatened Brady with a harsher sentence if convicted 
after trial in order to induce him to plead guilty.
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constitutionally forbidden, because the criminal law 
characteristically extends to judge or jury a range of 
choice in setting the sentence in individual cases, and 
because both the State and the defendant often find it 
advantageous to preclude the possibility of the maximum 
penalty authorized by law. For a defendant who sees 
slight possibility of acquittal, the advantages of plead-
ing guilty and limiting the probable penalty are obvi-
ous—his exposure is reduced, the correctional processes 
can begin immediately, and the practical burdens of a 
trial are eliminated. For the State there are also advan-
tages—the more promptly imposed punishment after an 
admission of guilt may more effectively attain the objec-
tives of punishment; and with the avoidance of trial, 
scarce judicial and prosecutorial resources are conserved 
for those cases in which there is a substantial issue of the 
defendant’s guilt or in which there is substantial doubt 
that the State can sustain its burden of proof.9 It is this 
mutuality of advantage that perhaps explains the fact 
that at present well over three-fourths of the criminal 
convictions in this country rest on pleas of guilty,10 a 
great many of them no doubt motivated at least in part 
by the hope or assurance of a lesser penalty than might be 
imposed if there were a guilty verdict after a trial to 
judge or jury.

Of course, that the prevalence of guilty pleas is ex-
plainable does not necessarily validate those pleas or

9 For a more elaborate discussion of the factors that may justify 
a reduction in penalty upon a plea of guilty, see American Bar 
Association Project on Standards for Criminal Justice, Pleas of 
Guilty § 1.8 and commentary, pp. 37-52 (Approved Draft 1968).

10 It has been estimated that about 90%, and perhaps 95%, of all 
criminal convictions are by pleas of guilty; between 70% and 85% 
of all felony convictions are estimated to be by guilty plea. D. New-
man, Conviction, The Determination of Guilt or Innocence Without 
Trial 3 and n. 1 (1966).
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the system which produces them. But we cannot hold 
that it is unconstitutional for the State to extend a 
benefit to a defendant who in turn extends a substan-
tial benefit to the State and who demonstrates by his 
plea that he is ready and willing to admit his crime and 
to enter the correctional system in a frame of mind 
that affords hope for success in rehabilitation over a 
shorter period of time than might otherwise be necessary.

A contrary holding would require the States and Fed-
eral Government to forbid guilty pleas altogether, to 
provide a single invariable penalty for each crime defined 
by the statutes, or to place the sentencing function in 
a separate authority having no knowledge of the manner 
in which the conviction in each case was obtained. In 
any event, it would be necessary to forbid prosecutors 
and judges to accept guilty pleas to selected counts, to 
lesser included offenses, or to reduced charges. The Fifth 
Amendment does not reach so far.

Bram v. United States, 168 U. S. 532 (1897), held that 
the admissibility of a confession depended upon whether 
it was compelled within the meaning of the Fifth Amend-
ment. To be admissible, a confession must be “ ‘free 
and voluntary: that is, must not be extracted by any 
sort of threats or violence, nor obtained by any direct 
or implied promises, however slight, nor by the exer-
tion of any improper influence.’ ” 168 U. S., at 542- 
543. More recently, Malloy v. Hogan, 378 U. S. 1 
(1964), carried forward the Bram definition of compul-
sion in the course of holding applicable to the States the 
Fifth Amendment privilege against compelled self-
incrimination.11

11 Malloy v. Hogan, 378 U. S. 1, 7 (1964). See also Haynes v. 
Washington, 373 U. S. 503, 513 (1963); Lynumn v. Illinois, 372 
U. S. 528 (1963); Wilson v. United States, 162 U. S. 613, 622-623 
(1896).
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Bram is not inconsistent with our holding that 
Brady’s plea was not compelled even though the law 
promised him a lesser maximum penalty if he did 
not go to trial. Bram dealt with a confession given by 
a defendant in custody, alone and unrepresented by 
counsel. In such circumstances, even a mild promise 
of leniency was deemed sufficient to bar the confession, 
not because the promise was an illegal act as such, but 
because defendants at such times are too sensitive to 
inducement and the possible impact on them too great 
to ignore and too difficult to assess. But Bram and its 
progeny did not hold that the possibly coercive impact 
of a promise of leniency could not be dissipated by the 
presence and advice of counsel, any more than Miranda 
v. Arizona, 384 U. S. 436 (1966), held that the possibly 
coercive atmosphere of the police station could not be 
counteracted by the presence of counsel or other 
safeguards.12

Brady’s situation bears no resemblance to Bram’s. 
Brady first pleaded not guilty; prior to changing his plea 
to guilty he was subjected to no threats or promises in 
face-to-face encounters with the authorities. He had 
competent counsel and full opportunity to assess the 
advantages and disadvantages of a trial as compared with 
those attending a plea of guilty; there was no hazard 
of an impulsive and improvident response to a seeming 
but unreal advantage. His plea of guilty was entered 
in open court and before a judge obviously sensitive to

12 “The presence of counsel, in all the cases before us today, would 
be the adequate protective device necessary to make the process 
of police interrogation conform to the dictates of the privilege 
[against compelled self-incrimination]. His presence would insure 
that statements made in the government-established atmosphere are 
not the product of compulsion.” Miranda n . Arizona, 384 U. S. 
436, 466 (1966).
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the requirements of the law with respect to guilty pleas. 
Brady’s plea, unlike Bram’s confession, was voluntary.

The standard as to the voluntariness of guilty pleas 
must be essentially that defined by Judge Tuttle of the 
Court of Appeals for the Fifth Circuit:

“ ‘[A] plea of guilty entered by one fully aware of 
the direct consequences, including the actual value 
of any commitments made to him by the court, 
prosecutor, or his own counsel, must stand unless 
induced by threats (or promises to discontinue im-
proper harassment), misrepresentation (including 
unfulfilled or unfulfillable promises), or perhaps by 
promises that are by their nature improper as having 
no proper relationship to the prosecutor’s business 
(e. g. bribes).’ 242 F. 2d at page 115.” 13

Under this standard, a plea of guilty is not invalid merely 
because entered to avoid the possibility of a death 
penalty.14

13 Shelton v. United States, 246 F. 2d 571, 572 n. 2 (C. A. 5th 
Cir. 1957) (en banc), rev’d on confession of error on other grounds, 
356 U. S. 26 (1958).

14 Our conclusion in this regard seems to coincide with the conclu-
sions of most of the lower federal courts that have considered 
whether a guilty plea to avoid a possible death penalty is involun-
tary. See United States ex rel. Brown v. LaVallee, 424 F. 2d 457 
(C. A. 2d Cir. 1970); United States v. Thomas, 415 F. 2d 1216 
(C. A. 9th Cir. 1969); Pindell v. United States, 296 F. Supp. 751 
(D. C. Conn. 1969); McFarland v. United States, 284 F. Supp. 
969 (D. C. Md. 1968), aff’d, No. 13,146 (C. A. 4th Cir, May 1, 
1969), cert, denied, post, p. 1077; Laboy v. New Jersey, 266 F. Supp. 
581 (D. C. N. J. 1967); Gilmore v. California, 364 F. 2d 916 (C. A. 
9th Cir. 1966); Busby v. Holman, 356 F. 2d 75 (C. A. 5th Cir. 
1966); Cooper v. Holman, 356 F. 2d 82 (C. A. 5th Cir.), cert, 
denied, 385 U. S. 855 (1966); Godlock n . Ros s , 259 F. Supp. 659 
(D. C. E. D. N. C. 1966); United States ex rel. Robinson v. Fay, 
348 F. 2d 705 (C. A. 2d Cir. 1965), cert, denied, 382 U. S. 997
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Ill
The record before us also supports the conclusion that 

Brady’s plea was intelligently made. He was advised by 
competent counsel, he was made aware of the nature of 
the charge against him, and there was nothing to indicate 
that he was incompetent or otherwise not in control of 
his mental faculties; once his confederate had pleaded 
guilty and became available to testify, he chose to plead 
guilty, perhaps to ensure that he would face no more 
than life imprisonment or a term of years. Brady was 
aware of precisely what he was doing when he admitted 
that he had kidnaped the victim and had not released her 
unharmed.

It is true that Brady’s counsel advised him that 
§ 1201 (a) empowered the jury to impose the death 
penalty and that nine years later in United States n . 
Jackson, supra, the Court held that the jury had no such 
power as long as the judge could impose only a lesser 
penalty if trial was to the court or there was a plea of 
guilty. But these facts do not require us to set aside 
Brady’s conviction.

Often the decision to plead guilty is heavily influenced 
by the defendant’s appraisal of the prosecution’s case 
against him and by the apparent likelihood of securing 
leniency should a guilty plea be offered and accepted. 
Considerations like these frequently present imponder-
able questions for which there are no certain answers; 
judgments may be made that in the light of later 
events seem improvident, although they were perfectly

(1966); Overman v. United States, 281 F. 2d 497 (C. A. 6th Cir. 
1960), cert, denied, 368 U. S. 993 (1962); Martin v. United States, 
256 F. 2d 345 (C. A. 5th Cir.), cert, denied, 358 U. S. 921 (1958). 
But see Shaw v. United States, 299 F. Supp. 824 (D. C. S. D. Ga. 
1969); Aljord n . North Carolina, 405 F. 2d 340 (C. A. 4th Cir. 
1968), prob, juris, noted, 394 U. S. 956 (1969), restored to calendar 
for reargument, post, p. 1060.
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sensible at the time. The rule that a plea must be intel-
ligently made to be valid does not require that a plea be 
vulnerable to later attack if the defendant did not cor-
rectly assess every relevant factor entering into his deci-
sion. A defendant is not entitled to withdraw his plea 
merely because he discovers long after the plea has been 
accepted that his calculus misapprehended the quality of 
the State’s case or the likely penalties attached to alterna-
tive courses of action. More particularly, absent misrep-
resentation or other impermissible conduct by state 
agents, cf. Von Moltke v. Gillies, 332 U. S. 708 (1948), a 
voluntary plea of guilty intelligently made in the light of 
the then applicable law does not become vulnerable be-
cause later judicial decisions indicate that the plea rested 
on a faulty premise. A plea of guilty triggered by the 
expectations of a competently counseled defendant that 
the State will have a strong case against him is not 
subject to later attack because the defendant’s lawyer 
correctly advised him with respect to the then existing 
law as to possible penalties but later pronouncements 
of the courts, as in this case, hold that the maximum 
penalty for the crime in question was less than was 
reasonably assumed at the time the plea was entered.

The fact that Brady did not anticipate United States 
v. Jackson, supra, does not impugn the truth or re-
liability of his plea. We find no requirement in the 
Constitution that a defendant must be permitted to 
disown his solemn admissions in open court that he 
committed the act with which he is charged simply 
because it later develops that the State would have had 
a weaker case than the defendant had thought or that 
the maximum penalty then assumed applicable has been 
held inapplicable in subsequent judicial decisions.

This is not to say that guilty plea convictions hold 
no hazards for the innocent or that the methods of taking 
guilty pleas presently employed in this country are 



758 OCTOBER TERM, 1969

Opinion of the Court 397 U. S.

necessarily valid in all respects. This mode of conviction 
is no more foolproof than full trials to the court or to 
the jury. Accordingly, we take great precautions against 
unsound results, and we should continue to do so, whether 
conviction is by plea or by trial. We would have serious 
doubts about this case if the encouragement of guilty 
pleas by offers of leniency substantially increased the 
likelihood that defendants, advised by competent coun-
sel, would falsely condemn themselves. But our view 
is to the contrary and is based on our expectations that 
courts will satisfy themselves that pleas of guilty are 
voluntarily and intelligently made by competent de-
fendants with adequate advice of counsel and that there 
is nothing to question the accuracy and reliability of the 
defendants’ admissions that they committed the crimes 
with which they are charged. In the case before us, 
nothing in the record impeaches Brady’s plea or suggests 
that his admissions in open court were anything but the 
truth.

Although Brady’s plea of guilty may well have been 
motivated in part by a desire to avoid a possible death 
penalty, we are convinced that his plea was voluntarily 
and intelligently made and we have no reason to doubt 
that his solemn admission of guilt was truthful.

Affirmed.

Mr . Justic e Black , while adhering to his belief that 
United States v. Jackson, 390 U. S. 570, was wrongly 
decided, concurs in the judgment and in substantially 
all of the opinion in this case.

[For opinion of Mr . Justic e Brennan , concurring in 
the result, see post, p. 799.]



McMANN v. RICHARDSON 759

Syllabus

McMANN, WARDEN, et  al . v . RICHARDSON et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 153. Argued February 24, 1970—Decided May 4, 1970

Respondents were convicted in state court of felonies, following their 
pleas of guilty, entered on advice of counsel, which in petitions for 
collateral relief they claimed, inter alia, were the illegal product 
of coerced confessions. Following denial of relief in the state 
courts, the District Courts, without evidentiary hearings, denied 
the petitions. The Court of Appeals reversed in each case, holding 
that a guilty plea (1) effectively waives pretrial irregularities only 
if voluntary; (2) is not voluntary if it results from an involuntary 
confession; and (3) is vulnerable (at least in New York cases like 
these) where entered prior to Jackson v. Denno, 378 U. S. 368 
(1964). Held:

1. A competently counseled defendant who alleges that he 
pleaded guilty because of a prior coerced confession is not, without 
more, entitled to a hearing on his petition for habeas corpus. 
Pp. 768-771.

(a) A defendant who pleads guilty despite his feeling that the 
evidence against him is weak, apart from a confession he deems 
inadmissible, is merely refusing to present his federal claims regard-
ing the confession to the state court in the first instance. Such 
a defendant cannot claim that his bypass of state remedies was 
not an intelligent act absent incompetent advice by counsel. 
Pp. 768-769.

(b) A defendant’s plea of guilty based on reasonably com-
petent advice is an intelligent plea not open to attack as being 
involuntary on the ground that his counsel may have misjudged 
the admissibility of the defendant’s confession. Pp. 769-771.

2. A defendant who pleads guilty, thereby waiving his state 
court remedies, does so under the law then existing and assumes 
the risk of ordinary error in either his or his attorney’s assess-
ment of the law and facts; and in this case the fact that respond-
ents’ counsel did not anticipate this Court’s decision in Jackson v. 
Denno, supra, and did not consider invalid the New York pro-
cedures existing at the time their clients pleaded guilty does not 
mean that respondents were incompetently advised. Pp. 771-774.

408 F. 2d 48 and 658, and 409 F. 2d 1016, vacated and remanded.
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Brenda Soloff, Assistant Attorney General of New 
York, argued the cause for petitioners. With her on the 
briefs were Louis J. Lefkowitz, Attorney General, Sam-
uel A. Hirshowitz, First Assistant Attorney General, and 
Lillian Z. Cohen and Amy Juviler, Assistant Attorneys 
General.

Gretchen White Oberman argued the cause for re-
spondents. With her on the brief were Grace L. Brodsky 
and Kalman Finkel.

Michael R. Juviler, by special leave of Court, argued 
the cause for the District Attorney of New York County 
as amicus curiae urging reversal. With him on the brief 
were Frank S. Hogan, pro se, and Bennett L. Gershman.

Melvin L. Wulf filed a brief for the American Civil 
Liberties Union et al. as amici curiae urging affirmance.

Mr . Justice  White  delivered the opinion of the Court.
The petition for certiorari, which we granted, 396 

U. S. 813 (1969), seeks reversal of three separate judg-
ments of the Court of Appeals for the Second Circuit 
ordering hearings on petitions for habeas corpus filed by 
the respondents in this case.1 The principal issue 
before us is whether and to what extent an otherwise 
valid guilty plea may be impeached in collateral pro-
ceedings by assertions or proof that the plea was moti-
vated by a prior coerced confession. We find ourselves 
in substantial disagreement with the Court of Appeals.

1 Our grant of certiorari also included a fourth respondent, 
another petitioner for habeas corpus, Wilbert Ross. See n. 7, 
infra. However, upon consideration of a subsequent suggestion of 
mootness by reason of Ross’ death, we vacated the Court of Appeals’ 
judgment and remanded to the District Court for the Eastern Dis-
trict of New York with directions to dismiss the petition for habeas 
corpus as moot. 396 U. S. 118 (1969).
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I
The three respondents now before us are Dash, Rich-

ardson, and Williams. We first state the essential facts 
involved as to each.

Dash: In February 1959, respondent Dash was charged 
with first-degree robbery which, because Dash had pre-
viously been convicted of a felony, was punishable 
by up to 60 years’ imprisonment.2 After pleading 
guilty to robbery in the second degree in April, he was 
sentenced to a term of eight to 12 years as a second- 
felony offender.3 His petition for collateral relief in 
the state courts in 1963 was denied without a hearing.4

2 N. Y. Penal Law § 2125, then in effect, provided that first-degree 
robbery was punishable by imprisonment for an indeterminate term 
the minimum of which was to be not less than 10 years and the 
maximum of which was to be not more than 30 years. Under 
N. Y. Penal Law § 1941, subd. 1, then in effect, conviction for a 
second felony was punishable by imprisonment for an indeterminate 
term with the minimum one-half the maximum set for a first con-
viction and the maximum twice the maximum set for a first 
conviction.

In addition to the first-degree robbery charge, Dash was also 
charged with grand larceny and assault.

3 Waterman and Devine, two men accused of taking part in the 
robbery along with Dash, did not plead guilty; after a jury trial 
they were convicted of first-degree robbery, second-degree grand 
larceny, and second-degree assault and were sentenced to 15 to 20 
years’ imprisonment. On appeal these convictions were reversed 
because of the State’s use of post-indictment confessions given by 
one of the defendants in the absence of counsel. People v. Water-
man, 12 App. Div. 2d 84, 208 N. Y. S. 2d 596 (1960), aff’d, 9 N. Y. 
2d 561, 175 N. E. 2d 445 (1961). Waterman and Devine then 
pleaded guilty to assault in the second degree and were sentenced 
to imprisonment for 2% to 3 years.

4 The denial of relief was affirmed by the Appellate Division of 
the New York Supreme Court, People v. Dash, 21 App. Div. 2d 
978, 252 N. Y. S. 2d 1016 (1964), aff’d mem., 16 N. Y. 2d 493, 208 
N. E. 2d 171 (1965).
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Relief was then sought in the United States District 
Court for the Southern District of New York where his 
petition for habeas corpus alleged that his guilty plea 
was the illegal product of a coerced confession and of 
the trial judge’s threat to impose a 60-year sentence if 
he was convicted after a plea of not guilty. His petition 
asserted that he had been beaten, refused counsel, and 
threatened with false charges prior to his confession and 
that the trial judge’s threat was made during an off-the- 
record colloquy in one of Dash’s appearances in court 
prior to the date of his plea of guilty. Dash also as-
serted that his court-appointed attorney had advised 
pleading guilty since Dash did not “stand a chance due 
to the alleged confession signed” by him. The District 
Court denied the petition without a hearing because 
“a voluntary plea of guilty entered on advice of counsel 
constitutes a waiver of all nonjurisdictional defects in 
any prior stage of the proceedings against the defend-
ant,” citing United States ex rel. Glenn v. McMann, 349 
F. 2d 1018 (C. A. 2d Cir. 1965), cert, denied, 383 U. S. 
915 (1966), and other cases. The allegation of coercion 
by the trial judge did not call for a hearing since the 
prosecutor had filed an affidavit in the state court cate-
gorically denying that the trial judge ever threatened the 
defendant. Dash then appealed to the Court of Appeals 
for the Second Circuit.

Richardson: Respondent Richardson was indicted in 
April 1963 for murder in the first degree. Two attor-
neys were assigned to represent Richardson. He ini-
tially pleaded not guilty but in July withdrew his plea 
and pleaded guilty to murder in the second degree, spe-
cifically admitting at the time that he struck the victim 
with a knife. He wras convicted and sentenced to a 
term of 30 years to life. Following the denial without 
a hearing of his application for collateral relief in the



McMANN v. RICHARDSON 763

759 Opinion of the Court

state courts,5 Richardson filed his petition for habeas 
corpus in the United States District Court for the 
Northern District of New York, alleging in conclusory 
fashion that his plea of guilty was induced by a coerced 
confession and by ineffective court-appointed counsel. 
His petition was denied without a hearing, and he 
appealed to the Court of Appeals for the Second Circuit, 
including with his appellate brief a supplemental affi-
davit in which he alleged that he was beaten into con-
fessing the crime, that his assigned attorney conferred 
with him only 10 minutes prior to the day the plea of 
guilty was taken, that he advised his attorney that he 
did not want to plead guilty to something he did not 
do, and that his attorney advised him to plead guilty 
to avoid the electric chair, saying that “this was not 
the proper time to bring up the confession” and that 
Richardson “could later explain by a writ of habeas 
corpus how my confession had been beaten out of me.”

Williams: In February 1956, respondent Williams was 
indicted for five felonies, including rape and robbery. 
He pleaded guilty to robbery in the second degree in 
March and was sentenced in April to a term of 7^ to 15 
years. After unsuccessful applications for collateral 
relief in the state courts,6 he petitioned for a writ of 
habeas corpus in the United States District Court for 
the Southern District of New York, asserting that his plea 
was the consequence of a coerced confession and was 
made without an understanding of the nature of the

5 The denial of relief was affirmed without opinion by the 
Appellate Division of the New York Supreme Court, People v. 
Richardson, 23 App. Div. 2d 969, 260 N. Y. S. 2d 586 (1965).

6 The denial of relief on the claims later presented in the Federal 
District Court was affirmed without opinion by the Appellate 
Division of the New York Supreme Court, People v. Williams, 25 
App. Div. 2d 620, 268 N. Y. S. 2d 958 (1966).
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charge and the consequences of the plea. In his petition 
and in documents supporting it, allegations were made 
that he had been handcuffed to a desk while being inter-
rogated, that he was threatened with a pistol and physi-
cally abused, and that his attorney, in advising him to 
plead guilty, ignored his alibi defense and represented 
that his plea would be to a misdemeanor charge rather 
than to a felony charge. The petition was denied with-
out a hearing and Williams appealed.

The Court of Appeals for the Second Circuit reversed 
in each case, sitting en banc and dividing six to three in 
Dash’s case 7 and disposing of Richardson’s and Williams’ 
cases in decisions by three-judge panels.8 In each case 
it was directed that a hearing be held on the petition for 
habeas corpus.9 It was the Court of Appeals’ view that

7 United States ex ret. Ross v. McMann, 409 F. 2d 1016 (C. A. 
2d Cir. 1969). The Court of Appeals’ opinion dealt also with the 
appeal of Wilbert Ross from a denial of habeas corpus without a 
hearing by the United States District Court for the Eastern District 
of New York. Ross in his habeas petition alleged that his 1955 
plea of guilty to second-degree murder was induced by the State’s 
possession of an unconstitutionally obtained confession. The Court 
of Appeals held that, like Dash, Ross was entitled to a hearing 
on his claims. Along with the three respondents dealt with in this 
opinion, we granted certiorari as to Ross but the matter was sub-
sequently remanded for dismissal as moot after the death of Ross. 
See n. 1, supra.

8 United States ex rel. Richardson v. McMann, 408 F. 2d 48 
(C. A. 2d Cir. 1969); United States ex rel. Williams v. Follette, 
408 F. 2d 658 (C. A. 2d Cir. 1969).

9 The same day that the Court of Appeals ordered hearings in 
the Dash and Richardson cases, the court, en banc and without 
dissent, held that a hearing was not required in the case of a 
petitioner for habeas corpus who had pleaded guilty after a trial 
judge ruled that his confession was admissible in evidence—the Court 
of Appeals found that the petition for habeas corpus did not allege 
with sufficient specificity that the plea of guilty was infected by 
the allegedly coerced confession. United States ex rel. Rosen n . 
Follette, 409 F. 2d 1042 (C. A. 2d Cir. 1969).
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a plea of guilty is an effective waiver of pretrial irregu-
larities only if the plea is voluntary and that a plea is not 
voluntary if it is the consequence of an involuntary con-
fession.10 That the petitioner was represented by coun-
sel and denied the existence of coercion or promises when 
tendering his plea does not foreclose a hearing on his 
petition for habeas corpus alleging matters outside the 
state court record. Although conclusory allegations 
would in no case suffice, the allegations in each of these 
cases concerning the manner in which the confession 
was coerced and the connection between the confes-
sion and the plea were deemed sufficient to require 
a hearing. The law required this much, the Court of 
Appeals thought, at least in New York, where prior 
to Jackson v. Denno, 378 U. S. 368 (1964), consti-
tutionally acceptable procedures were unavailable to a 
defendant to test the voluntariness of his confession. 
The Court of Appeals also ordered a hearing in each 
case for reasons other than that the plea was claimed to 
rest on a coerced confession which the defendant had 
no adequate opportunity to test in the state courts. In 
the Dash case, the additional issue to be considered was 
whether the trial judge coerced the guilty plea by threats 
as to the probable sentence after trial and conviction on 
a plea of not guilty ; in Richardson, the additional issue 
was the inadequacy of counsel allegedly arising from the

10 The majority and concurring opinions in the Dash case relied on 
decisions in several other circuits: United States ex rel. Collins v. 
Maroney, 382 F. 2d 547 (C. A. 3d Cir. 1967); Jones v. Cunningham, 
297 F. 2d 851 (C. A. 4th Cir. 1962); Smith v. Wainwright, 373 F. 
2d 506 (C. A. 5th Cir. 1967); Carpenter v. Wainwright, 372 F. 2d 
940 (C. A. 5th Cir. 1967); Bell v. Alabama, 367 F. 2d 243 (C. A. 
5th Cir. 1966), cert, denied, 386 U. S. 916 (1967); Reed v. Hender-
son, 385 F. 2d 995 (C. A. 6th Cir. 1967); Smiley v. Wilson, 378 
F. 2d 144 (C. A. 9th Cir. 1967); Doran v. Wilson, 369 F. 2d 
505 (C. A. 9th Cir. 1966).
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short period of consultation and counsel’s advice to the 
effect that the confession issue could be raised after 
a plea of guilty; and in Williams, the additional ques-
tion was the alleged failure of counsel to consider Wil-
liams’ alibi defense and to make it clear that he was 
pleading to a felony rather than to a misdemeanor.

II
The core of the Court of Appeals’ holding is the prop-

osition that if in a collateral proceeding a guilty plea is 
shown to have been triggered by a coerced confession— 
if there would have been no plea had there been no con-
fession—the plea is vulnerable at least in cases coming 
from New York where the guilty plea was taken prior 
to Jackson v. Denno, supra. We are unable to agree 
with the Court of Appeals on this proposition.

A conviction after a plea of guilty normally rests on 
the defendant’s own admission in open court that he 
committed the acts with which he is charged. Brady 
v. United States, ante, at 748; McCarthy v. United States, 
394 U. S. 4.59, 466 (1969). That admission may not be 
compelled, and since the plea is also a waiver of trial— 
and unless the applicable law otherwise provides,11 a 
waiver of the right to contest the admissibility of any 
evidence the State might have offered against the de-
fendant—it must be an intelligent act “done with suffi-
cient awareness of the relevant circumstances and likely 
consequences.” Brady v. United States, ante, at 748.

11 New York law now permits a defendant to challenge the 
admissibility of a confession in a pretrial hearing and to appeal from 
an adverse ruling on the admissibility of the confession even if the 
conviction is based on a plea of guilty. N. Y. Code Crim. Proc. 
§ 813-g (Supp. 1969) (effective July 16, 1965). A similar provision 
permits a defendant to appeal an adverse ruling on a Fourth Amend-
ment claim after a plea of guilty. N. Y. Code Crim. Proc. § 813-c 
(Supp. 1969) (effective April 29, 1962).
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For present purposes, we put aside those cases where 
the defendant has his own reasons for pleading guilty 
wholly aside from the strength of the case against him 
as well as those cases where the defendant, although he 
would have gone to trial had he thought the State could 
not prove its case, is motivated by evidence against 
him independent of the confession. In these cases, as 
the Court of Appeals recognized, the confession, even if 
coerced, is not a sufficient factor in the plea to justify 
relief. Neither do we have before us the uncounseled 
defendant, see Pennsylvania ex rel. Herman v. Claudy, 
350 U. S. 116 (1956), nor the situation wdiere the cir-
cumstances that coerced the confession have abiding 
impact and also taint the plea. Cf. Chambers v. Flor-
ida, 309 U. S. 227 (1940). It is not disputed that in 
such cases a guilty plea is properly open to challenge.12

The issue on which we differ with the Court of Appeals 
arises in those situations involving the counseled de-
fendant who allegedly would put the State to its proof 
if there was a substantial enough chance of acquittal, 
who would do so except for a prior confession that 
might be offered against him, and who because of the 
confession decides to plead guilty to save himself the 
expense and agony of a trial and perhaps also to min-

12 Pennsylvania ex rel. Herman n . Claudy, 350 U. S. 116 (1956), 
involved a plea of guilty made by a defendant without assistance 
of counsel. Herman did not hold that a plea of guilty, offered by 
a defendant assisted by competent counsel, is invalid whenever 
induced by the prosecution’s possession of a coerced confession. 
Likewise, Chambers v. Florida, 309 U. S. 227 (1940), does not 
support the position taken by the Court of Appeals in these cases. 
In Chambers the voluntariness of the confessions was properly 
considered by this Court both because the alleged coercion produc-
ing the confessions appeared to carry over to taint the guilty pleas 
and because the convictions were based on the confessions as well 
as the guilty pleas. See Chambers n . State, 136 Fla. 568, 187 So. 
156 (1939), rev’d, 309 U. S. 227 (1940).



768 OCTOBER TERM, 1969

Opinion of the Court 397 U.S.

imize the penalty that might be imposed. After con-
viction on such a plea, is a defendant entitled to a 
hearing, and to relief if his factual claims are accepted, 
when his petition for habeas corpus alleges that his con-
fession was in fact coerced and that it motivated his 
plea? We think not if he alleges and proves no more 
than this.

Ill

Since we are dealing with a defendant who deems 
his confession crucial to the State’s case against him 
and who would go to trial if he thought his chances of 
acquittal were good, his decision to plead guilty or not 
turns on whether he thinks the law will allow his con-
fession to be used against him. For the defendant who 
considers his confession involuntary and hence unusable 
against him at a trial, tendering a plea of guilty would 
seem a most improbable alternative. The sensible 
course would be to contest his guilt, prevail on his con-
fession claim at trial, on appeal, or, if necessary, in a 
collateral proceeding, and win acquittal, however guilty 
he might be. The books are full of cases in New York 
and elsewhere, where the defendant has made this choice 
and has prevailed. If he nevertheless pleads guilty 
the plea can hardly be blamed on the confession which 
in his view was inadmissible evidence and no proper part 
of the State’s case. Since by hypothesis the evidence 
aside from the confession is weak and the defendant 
has no reasons of his own to plead, a guilty plea in such 
circumstances is nothing less than a refusal to present his 
federal claims to the state court in the first instance— 
a choice by the defendant to take the benefits, if any, 
of a plea of guilty and then to pursue his coerced-con- 
fession claim in collateral proceedings. Surely later alle-
gations that the confession rendered his plea involuntary 
would appear incredible, and whether his plain bypass
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of state remedies was an intelligent act depends on 
whether he was so incompetently advised by counsel 
concerning the forum in which he should first present 
his federal claim that the Constitution will afford him 
another chance to plead.

A more credible explanation for a plea of guilty by a 
defendant who would go to trial except for his prior 
confession is his prediction that the law will permit 
his admissions to be used against him by the trier of 
fact. At least the probability of the State’s being per-
mitted to use the confession as evidence is sufficient to 
convince him that the State’s case is too strong to con-
test and that a plea of guilty is the most advantageous 
course. Nothing in this train of events suggests that 
the defendant’s plea, as distinguished from his confes-
sion, is an involuntary act. His later petition for col-
lateral relief asserting that a coerced confession induced 
his plea is at most a claim that the admissibility of his 
confession was mistakenly assessed and that since he 
was erroneously advised, either under the then applica-
ble law or under the law later announced, his plea was an 
unintelligent and voidable act. The Constitution, how-
ever, does not render pleas of guilty so vulnerable.

As we said in Brady v. United States, ante, at 756-757, 
the decision to plead guilty before the evidence is in 
frequently involves the making of difficult judgments. 
All the pertinent facts normally cannot be known unless 
witnesses are examined and cross-examined in court. 
Even then the truth will often be in dispute. In the 
face of unavoidable uncertainty, the defendant and his 
counsel must make their best judgment as to the weight 
of the State’s case. Counsel must predict how the facts, 
as he understands them, would be viewed by a court. 
If proved, would those facts convince a judge or jury 
of the defendant’s guilt? On those facts would evi-
dence seized without a warrant be admissible? Would
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the trier of fact on those facts find a confession volun-
tary and admissible? Questions like these cannot be 
answered with certitude; yet a decision to plead guilty 
must necessarily rest upon counsel’s answers, uncertain 
as they may be. Waiving trial entails the inherent risk 
that the good-faith evaluations of a reasonably compe-
tent attorney will turn out to be mistaken either as to 
the facts or as to what a court’s judgment might be on 
given facts.

That a guilty plea must be intelligently made is not 
a requirement that all advice offered by the defendant’s 
lawyer withstand retrospective examination in a post-
conviction hearing. Courts continue to have serious 
differences among themselves on the admissibility of 
evidence, both with respect to the proper standard by 
which the facts are to be judged and with respect to the 
application of that standard to particular facts. That 
this Court might hold a defendant’s confession inadmis-
sible in evidence, possibly by a divided vote, hardly 
justifies a conclusion that the defendant’s attorney was 
incompetent or ineffective when he thought the admis-
sibility of the confession sufficiently probable to advise a 
plea of guilty.

In our view a defendant’s plea of guilty based on 
reasonably competent advice is an intelligent plea not 
open to attack on the ground that counsel may have 
misjudged the admissibility of the defendant’s con-
fession.13 Whether a plea of guilty is unintelligent and 
therefore vulnerable when motivated by a confession

13 We do not here consider whether a conviction, based on a plea 
of guilty entered in a State permitting the defendant pleading guilty 
to challenge on appeal the admissibility of his confession (as in 
New York after July 16, 1965, see n. 11, supra), would be open 
to attack in federal habeas corpus proceedings on the grounds that 
the confession was coerced. Cf. United States ex rel. Rogers v. 
Warden, 381 F. 2d 209 (C. A. 2d Cir. 1967).
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erroneously thought admissible in evidence depends as 
an initial matter, not on whether a court would retro-
spectively consider counsel’s advice to be right or wrong, 
but on whether that advice was within the range of com-
petence demanded of attorneys in criminal cases. On the 
one hand, uncertainty is inherent in predicting court 
decisions; but on the other hand defendants facing felony 
charges are entitled to the effective assistance of com-
petent counsel.14 Beyond this we think the matter, for 
the most part, should be left to the good sense and 
discretion of the trial courts with the admonition that 
if the right to counsel guaranteed by the Constitution 
is to serve its purpose, defendants cannot be left to the 
mercies of incompetent counsel, and that judges should 
strive to maintain proper standards of performance by 
attorneys who are representing defendants in criminal 
cases in their courts.

IV
We hold, therefore, that a defendant who alleges that 

he pleaded guilty because of a prior coerced confession 
is not, without more, entitled to a hearing on his peti-
tion for habeas corpus. Nor do we deem the situation 
substantially different where the defendant’s plea was 
entered prior to Jackson v. Denno, 378 U. S. 368 (1964). 
At issue in that case was the constitutionality of the 
New York procedure for determining the voluntariness 
of a confession offered in evidence at a jury trial. This

14 Since Gideon v. Wainwright, 372 IT. S. 335 (1963), it has been 
clear that a defendant pleading guilty to a felony charge has a 
federal right to the assistance of counsel. See White v. Maryland, 
373 U. S. 59 (1963); Arsenault v. Massachusetts, 393 U. S. 5 (1968). 
It has long been recognized that the right to counsel is the right 
to the effective assistance of counsel. See Reece v. Georgia, 350 
U. S. 85, 90 (1955); Glasser v. United States, 315 U. S. 60, 69-70 
(1942); Avery v. Alabama, 308 U. S. 444, 446 (1940); Powell v. 
Alabama, 287 U. S. 45, 57 (1932).



772 OCTOBER TERM, 1969

Opinion of the Court 397 U.S.

procedure, which would have been applicable to the 
respondents if they had gone to trial, required the trial 
judge, when the confession was offered and a prima 
facie case of voluntariness established, to submit the 
issue to the jury without himself finally resolving dis-
puted issues of fact and determining whether or not 
the confession was voluntary. The Court held this 
procedure unconstitutional because it did not “afford a 
reliable determination of the voluntariness of the con-
fession offered in evidence at the trial, did not adequately 
protect Jackson’s right to be free of a conviction based 
upon a coerced confession and therefore cannot with-
stand constitutional attack under the Due Process Clause 
of the Fourteenth Amendment.” 378 U. S., at 377. 
In reaching that conclusion, the Court overruled Stein 
v. New York, 346 U. S. 156 (1953), which had approved 
the New York practice.

Whether a guilty plea was entered before or after 
Jackson v. Denno, the question of the validity of the 
plea remains the same: was the plea a voluntary and 
intelligent act of the defendant? As we have previously 
set out, a plea of guilty in a state court is not subject 
to collateral attack in a federal court on the ground that 
it was motivated by a coerced confession unless the 
defendant was incompetently advised by his attorney. 
For the respondents successfully to claim relief based 
on Jackson v. Denno, each must demonstrate gross 
error on the part of counsel when he recommended that 
the defendant plead guilty instead of going to trial and 
challenging the New York procedures for determining the 
admissibility of confessions. Such showing cannot be 
made, for precisely this challenge was presented to the 
New York courts and to this Court in Stein v. New York, 
supra, and in 1953 this Court found no constitutional
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infirmity in the New York procedures for dealing with 
coerced-confession claims. Counsel for these respondents 
cannot be faulted for not anticipating Jackson v. Denno 
or for considering the New York procedures to be as valid 
as the four dissenters in that case thought them to be.

We are unimpressed with the argument that because 
the decision in Jackson has been applied retroactively 
to defendants who had previously gone to trial, the de-
fendant whose confession allegedly caused him to plead 
guilty prior to Jackson is also entitled to a hearing on 
the voluntariness of his confession and to a trial if his 
admissions are held to have been coerced. A convic-
tion after trial in which a coerced confession is intro-
duced rests in part on the coerced confession, a con-
stitutionally unacceptable basis for conviction. It is 
that conviction and the confession on which it rests 
that the defendant later attacks in collateral proceed-
ings. The defendant who pleads guilty is in a different 
posture. He is convicted on his counseled admission 
in open court that he committed the crime charged 
against him. The prior confession is not the basis for 
the judgment, has never been offered in evidence at a 
trial, and may never be offered in evidence. Whether or 
not the advice the defendant received in the pve-Jackson 
era would have been different had Jackson then been 
the law has no bearing on the accuracy of the defend-
ant’s admission that he committed the crime.

What is at stake in this phase of the case is not 
the integrity of the state convictions obtained on guilty 
pleas, but whether, years later, defendants must be 
permitted to withdraw their pleas, which were perfectly 
valid when made, and be given another choice between 
admitting their guilt and putting the State to its proof. 
It might be suggested that if Jackson had been the law 
when the pleas in the cases below were made—if the judge
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had been required to rule on the voluntariness of chal-
lenged confessions at a trial—there would have been a 
better chance of keeping the confessions from the jury 
and there would have been no guilty pleas. But because 
of inherent uncertainty in guilty-plea advice, this is a 
highly speculative matter in any particular case and not 
an issue promising a meaningful and productive evi-
dentiary hearing long after entry of the guilty plea. 
The alternative would be a per se constitutional rule 
invalidating all New York guilty pleas that were moti-
vated by confessions and that were entered prior to 
Jackson. This would be an improvident invasion of 
the State’s interests in maintaining the finality of guilty- 
plea convictions that were valid under constitutional 
standards applicable at the time. It is no denigration 
of the right to trial to hold that when the defendant 
waives his state court remedies and admits his guilt, 
he does so under the law then existing; further, he 
assumes the risk of ordinary error in either his or 
his attorney’s assessment of the law and facts. Al-
though he might have pleaded differently had later de-
cided cases then been the law, he is bound by his plea 
and his conviction unless he can allege and prove serious 
derelictions on the part of counsel sufficient to show that 
his plea was not, after all, a knowing and intelligent act.

V
As we have previously indicated, in each case below 

the Court of Appeals ruled that a hearing was required to 
consider claims other than the claim that the plea of 
guilty rested on a coerced confession and was entered 
prior to Jackson v. Denno, supra. With respect to these 
other claims, we now express no disagreement with the 
judgments of the Court of Appeals; but since our hold-
ing will require reassessment of the petitions for habeas
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corpus in the light of the standards expressed herein, 
the judgments of the Court of Appeals are vacated and 
the case is remanded to that court for further proceedings 
consistent with this opinion.

It is so ordered.

Mr . Justice  Black , while still adhering to his separate 
opinion in Jackson v. Denno, 378 U. S. 368, 401-423, 
concurs in the Court’s opinion and judgment in this case.

Mr . Justice  Brennan , with whom Mr . Justice  
Douglas  and Mr . Justice  Marsh all  join, dissenting.

In this case the Court moves yet another step toward 
the goal of insulating all guilty pleas from subsequent 
attack no matter what unconstitutional action of gov-
ernment may have induced a particular plea. Respond-
ents alleged in some detail that they were subjected 
to physical and mental coercion in order to force them 
to confess; that they succumbed to these pressures; 
and that because New York provided no constitutionally 
acceptable procedures for challenging the validity of their 
confessions in the trial court they had no reason-
able alternative to pleading guilty.1 Respondents’ con-
tention, in short, is that their pleas were the product 
of the State’s illegal action. Notwithstanding the pos-
sible truth of the claims, the Court holds that respondents 
are not even entitled to a hearing which would afford 
them an opportunity to substantiate their allegations. I

1 There are additional allegations involved in this case, includ-
ing Richardson’s claim that he was ineffectively represented by 
counsel when he entered his plea and Dash’s contention that he 
was threatened by the trial judge with imposition of the statutory 
maximum sentence (60 years) if he elected to stand trial and did 
not prevail. I understand that the Court does not disturb the 
Court of Appeals’ holding that a hearing is required to consider 
these additional allegations.
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cannot agree, for it is clear that the result reached by the 
Court is inconsistent not only with the prior decisions 
of this Court but also with the position adopted by 
virtually every court of appeals that has spoken on 
this issue.2

I
The basic principle applicable to this case was enun-

ciated for the Court by Mr . Justice  Black  in Pennsyl-
vania ex rel. Herman v. Claudy, 350 U. S. 116, 118 
(1956): “[A] conviction following trial or on a plea of 
guilty based on a confession extorted by violence or 
by mental coercion is invalid under the Federal Due 
Process Clause.” The critical factor in this formulation 
is that convictions entered on guilty pleas are not valid 
if they are “based on” coerced confessions. A defendant 
who seeks to overturn his guilty plea must therefore 
demonstrate the existence of a sufficient interrelationship 
or nexus between the plea and the antecedent confession 
so that the plea may be said to be infected by the State’s 
prior illegal action. Thus to invalidate a guilty plea 
more must be shown than the mere existence of a coerced

2 The Court does not deny that the decision of the Court of 
Appeals in the instant case is in complete harmony with the deci-
sions of numerous other courts that have considered the same or 
similar issues. See, e. g., Moreno v. Beto, 415 F. 2d 154 (C. A. 5th 
Cir. 1969); United States ex rel. McCloud v. Rundle, 402 F. 2d 853 
(C. A. 3d Cir. 1968); Kott v. Green, 387 F. 2d 136 (C. A. 6th Cir. 
1967); Reed v. Henderson, 385 F. 2d 995 (C. A. 6th Cir. 1967); 
United States ex rel. Collins v. Maroney, 382 F. 2d 547 (C. A. 3d 
Cir. 1967); Smiley v. Wilson, 378 F. 2d 144 (C. A. 9th Cir. 1967); 
Carpenter v. Wainwright, 372 F. 2d 940 (C. A. 5th Cir. 1967); 
Doran v. Wilson, 369 F. 2d 505 (C. A. 9th Cir. 1966); White v. 
Pepersack, 352 F. 2d 470 (C. A. 4th Cir. 1965); Zachery v. Hale, 
286 F. Supp. 237 (D. C. M. D. Ala. 1968); United States ex rel. 
Cuevas v. Rundle, 258 F. Supp. 647 (D. C. E. D. Pa. 1966); People 
v. Spencer, 66 Cal. 2d 158, 424 P. 2d 715 (1967); Commonwealth 
v. Baity, 428 Pa. 306,237 A. 2d 172 (1968).
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confession. The Court of Appeals so held; respondents 
do not disagree. The critical question, then, is what 
elements in addition to the coerced confession must be 
alleged and proved to demonstrate the invalidity of a 
guilty plea.

The Court abruptly forecloses any inquiry concerning 
the impact of an allegedly coerced confession by decree-
ing that the assistance of “reasonably competent” counsel 
insulates a defendant from the effects of a prior illegal 
confession. However, as the Court tacitly concedes, the 
absolute rigor of its new rule must be adjusted to accom-
modate cases such as Chambers v. Florida, 309 U. S. 227 
(1940). In that case, the four defendants confessed. 
Subsequently, three of them pleaded guilty, while 
the fourth pleaded not guilty and was tried before a 
jury. Each of the defendants, represented by counsel, 
stated during the trial that he had confessed and was 
testifying voluntarily.3 Notwithstanding this testimony 
in open court, the proffering of guilty pleas, and repre-
sentation by counsel, the state courts and this Court as 
well properly permitted a collateral attack upon the 
judgments of conviction entered on the guilty pleas.

In explication of Chambers, the Court notes that the 
coercive circumstances that compelled the confessions 
may “have abiding impact and also taint the plea.” 
Ante, at 767. Apparently the Court would permit a de-
fendant who was represented by counsel to attack his 
conviction collaterally if he could demonstrate that coer-
cive pressures were brought to bear upon him at the

3“[E]ach of the defendants testified on the trial that the confes-
sions were freely and voluntarily made and that the respective 
statements of each made upon the trial was the free and voluntary 
statement of such defendant as a witness in his behalf.” Chambers 
v. State, 113 Fla. 786, 792, 152 So. 437, 438 (1934), on subsequent 
appeal, 136 Fla. 568, 187 So. 156 (1939), rev’d, 309 U. S. 227 (1940).
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very moment he was called to plead. This position is 
certainly unexceptionable. I cannot agree, however, that 
the pleading process is constitutionally adequate despite 
a coerced confession merely because the coercive pres-
sures that compelled the confession ceased prior to 
the entry of the plea. In short, the “abiding impact” 
of the coerced confession may continue to prejudice 
a defendant’s case or unfairly influence his decisions re-
garding his legal alternatives.

Moreover, our approach in Pennsylvania ex rel. Her-
man v. Claudy, 350 U. S. 116 (1956), is inconsistent with 
the absolute rule that the Court adopts today. We 
there considered whether, under all the circumstances of 
the case, the pressures brought to bear on the defendant 
by the State, including the extraction of a coerced con-
fession, were sufficient to render his guilty plea involun-
tary. While the fact that the defendant was not assisted 
by counsel was given considerable weight in determining 
involuntariness, it was hardly the sole critical considera-
tion. Thus the Court’s attempt to distinguish Claudy 
on the basis of counsel’s assistance alone is unpersuasive. 
I would continue to adhere to the approach adopted in 
Chambers and Claudy and take into account all of the 
circumstances surrounding the entry of a plea rather than 
attach talismanic significance to the presence of counsel.

I concluded in Parker v. North Carolina and Brady v. 
United States, post, at 802, that “the legal concept of 
‘involuntariness’ has not been narrowly confined but 
refers to a surrender of constitutional rights influenced 
by considerations that the government cannot prop-
erly introduce” into the pleading process. In Parker 
and Brady the “impermissible factor” introduced by the 
government was an unconstitutional death penalty 
scheme; here the improper influence is a coerced con-
fession. In either event the defendant must establish 
that the unconstitutional influence actually infected the
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pleading process, that it was a significant factor in his 
decision to plead guilty. But if he does so, then he is 
entitled to reversal of the judgment of conviction entered 
on the plea.

Harrison v. United States, 392 U. S. 219 (1968), lends 
additional support to this conclusion. There confes-
sions had been illegally procured from a defendant 
and then introduced at his trial. At a new trial, after 
reversal of the defendant’s conviction, he objected to the 
introduction of his testimony from the previous trial on 
the ground that he had been improperly induced to 
testify at the former trial by the introduction of the 
inadmissible confessions. We sustained this contention, 
noting in part that

“the petitioner testified only after the Govern-
ment had illegally introduced into evidence three 
confessions, all wrongfully obtained, and the same 
principle that prohibits the use of confessions so pro-
cured also prohibits the use of any testimony im-
pelled thereby—the fruit of the poisonous tree, to 
invoke a time-worn metaphor. For the ‘essence 
of a provision forbidding the acquisition of evidence 
in a certain way is that not merely evidence so ac-
quired shall not be used before the Court but that 
it shall not be used at all.’ Silverthorne Lumber 
Co. v. United States, 251 U. S. 385, 392.

“. . . The question is not whether the petitioner 
made a knowing decision to testify, but why. If he 
did so in order to overcome the impact of confes-
sions illegally obtained and hence improperly intro-
duced, then his testimony was tainted by the same 
illegality that rendered the confessions themselves 
inadmissible.” 392 U. S., at 222-223. (Emphasis 
in original.)

The same reasoning is applicable here. That is, if the 
coerced confession induces a guilty plea, that plea, no
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less than the surrender of the self-incrimination priv-
ilege in Harrison, is the fruit of the State’s prior illegal 
conduct, and thus is vulnerable to attack.4

4 Indeed, one of the dissenting opinions in Harrison concludes 
that “ [s] imilarly, an inadmissible confession preceding a plea of 
guilty would taint the plea.” 392 U. S., at 234 (Whit e , J., 
dissenting). In response to this suggestion, the Court noted that 
“we decide here only a case in which the prosecution illegally 
introduced the defendant’s confession in evidence against him at 
trial in its case-in-chief.” 392 U. S., at 223 n. 9. Of course, in 
Harrison we did consider a case in which evidence had been intro-
duced at trial. It hardly follows, however, that the fruit-of-the- 
poisonous-tree rationale has no application apart from the narrow 
confines of the Harrison factual context. See generally Fahy v. 
Connecticut, 375 U. S. 85 (1963); Wong Sun v. United States, 371 
U. S. 471 (1963); Nardone v. United States, 308 U. S. 338 (1939).

There are factual differences between Harrison and the instant- 
case, but they are insufficient to undermine the analogy. For 
example, in Harrison the inadmissible confessions had actually 
been used in proceedings against the defendant, whereas here no 
more is involved than the potential use of the coerced confessions. 
However, confessions have traditionally been considered extremely 
valuable evidentiary material, and, in the ordinary course of 
events, it is not to be expected that the prosecution would, on its 
own initiative, refrain from attempting to introduce a relevant 
confession. Of course, when a guilty plea is attacked on the ground 
that it was induced by an involuntary confession, it is always open 
to the prosecution to establish that there was no confession, that 
any confession was not coerced, or that the prosecution had decided 
not to use the confession against the defendant and had communi-
cated this fact to him.

Moreover, it is perhaps not as clear in the instant case as it was 
in Harrison that the prosecution’s illegality infected the subse-
quent proceedings involving the respective defendants. In Har-
rison, the defense attorney had initially announced that the 
defendant would not testify, and the defendant did in fact take 
the stand only after the prosecution had introduced his confes-
sions. In that circumstance the burden was appropriately placed 
upon the prosecution to rebut the clear inference that the inadmis-
sible confessions induced the subsequent testimony. By contrast, in 
the instant case we are dealing with guilty pleas that are usually 
the culmination of a decision-making process in which the defendant
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As in Parker and Brady the Court lays great stress 
upon the ability of counsel to offset the improper in-
fluence injected into the pleading process by the State’s 
unconstitutional action. However, here again, the con-
clusions that the Court draws from the role it assigns 
to counsel are, in my view, entirely incorrect, for it 
cannot be blandly assumed, without further discussion, 
that counsel will be able to render effective assistance 
to the defendant in freeing him from the burdens of his 
unconstitutionally extorted confession.

In Parker and Brady there was no action that coun-
sel could take to remove the threat posed by the uncon-
stitutional death penalty scheme. There was no way, 
in short, to counteract the intrusion of an impermissible 
factor into the pleading process.

However, where the unconstitutional factor is a coerced 
confession, it is not necessarily true that counsel’s role is 
so limited. It is a common practice, for example, to hold 
pretrial hearings or devise other procedures for the pur-
pose of permitting defendants an opportunity to chal-
lenge the admissibility of allegedly coerced confessions. 
If it is assumed that these procedures provide a constitu-
tionally adequate means to attack the validity of the 
confession, then it must be expected that a defendant 
who subsequently seeks to overturn his guilty plea will 
come forward with a persuasive explanation for his fail-
ure to invoke those procedures which were readily avail-
able to test the validity of his confession.

It does not follow from this that a defendant assisted 
by counsel can never demonstrate that this failure to

has taken into account numerous factors. It can therefore hardly 
be established on the basis of mere allegations that, in a given 
case, a coerced confession induced the guilty plea. This factual 
difference indicates no more, however, than that the respondents 
here may have a more difficult time than the petitioner in Harrison 
in substantiating their respective claims.
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invoke the appropriate procedures was justified. The 
entry of a guilty plea is, essentially, a waiver, or the 
“intentional relinquishment or abandonment of a known 
right,” Johnson v. Zerbst, 304 U. S. 458, 464 (1938). 
By pleading guilty the defendant gives up not only his 
right to a jury trial, Boykin v. Alabama, 395 U. S. 238 
(1969), but also, in most jurisdictions, the opportunity 
to challenge the validity of his confession by whatever 
procedures are provided for that purpose. It is always 
open to a defendant to establish that his guilty plea 
was not a constitutionally valid waiver, that he did not 
deliberately bypass the orderly processes provided to 
determine the validity of confessions. Cf. Fay v. Noia, 
372 U. S. 391, 438-440 (1963). Whether or not there 
has been a deliberate bypass can be determined, of course, 
only by a consideration of the total circumstances sur-
rounding the entry of each plea.5

II
In the foregoing discussion I have assumed that the 

State has provided a constitutionally adequate method 
to challenge an allegedly invalid confession in the trial 
court. That assumption is not applicable to respondents 
in this case, however, because, as we held in Jackson n . 
Denno, 378 U. S. 368 (1964), the procedure that New 
York employed at the time their pleas were tendered 
failed to provide a constitutionally acceptable means 
to challenge the validity of confessions. Thus, even the

5 If the procedures for challenging the validity of confessions are 
constitutionally adequate, then a persuasive justification for the 
failure to invoke them does not arise from the fear that a con-
fession, erroneously or otherwise, will be determined to be voluntary. 
If this were not true, then no guilty plea could constitute an effective 
waiver, for the risk of error or adverse result is inherent in every 
criminal proceeding, and it would be open to every defendant to 
contend that this risk induced his guilty plea.
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most expert appraisal and advice by counsel necessarily 
had to take into account a procedure for challenging 
the validity of confessions that was fundamentally de-
fective, but that had nevertheless been approved by 
this Court in Stein v. New York, 346 U. S. 156 
(1953). Hence the advice of counsel could not rem-
edy or offset the constitutional defect infused into 
the pleading process. Therefore, respondents are en-
titled to relief if they can establish that confessions were 
coerced from them and that their guilty pleas were moti-
vated in significant part by their inability to challenge 
the validity of the confessions in a constitutionally ade-
quate procedure.6 By such a showing they would estab-
lish a nexus between the coerced confessions and the 
subsequent pleas and thereby demonstrate that their re-
spective pleas were the product of the State’s illegal 
action.

The Court seeks to avoid the impact of Jackson v. 
Denno upon pre-Jackson guilty pleas by adding a new 
and totally unjustified element to the Court’s confused 
pattern of retroactivity rules. Jackson v. Denno has 
been held to be retroactive, at least in the sense that it 
requires hearings to determine the voluntariness of pre- 
Jackson confessions that were introduced at trial.7 The

G The Court of Appeals held that a plea of guilty was not volun-
tary “if the plea was substantially motivated by a coerced confession 
the validity of which [the defendant] was unable, for all prac-
tical purposes, to contest.” 409 F. 2d, at 1023. I would accept 
this formulation with the understanding that a “substantial” moti-
vating factor is any one which is not merely de minimis. Ordi-
narily, a decision to plead guilty is the result of numerous con-
siderations. As long as a defendant was in fact motivated in 
significant part by the influence of an unconstitutionally obtained 
confession that he had no adequate means to challenge, I would 
relieve him of the consequences of his guilty plea.

7 See, e. g., Johnson v. New Jersey, 384 U. S. 719, 727-728 (1966); 
Tehan v. Shott, 382 U. S. 406, 416 (1966); Linkletter n . Walker, 
381 U. S. 618, 639 and n. 20 (1965).
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Court today decides, however, that Jackson’s effect is to 
be limited to situations in which the confession was intro-
duced at trial and is to have no application whatever to 
guilty pleas. In short, Jackson v. Denno is now held 
to be only partially retroactive, a wholly novel and 
unacceptable result.

As I understand the Court’s opinion, there are basically 
three reasons why the Court rejects the contention that 
the Jackson-Denno defect may unconstitutionally infect 
the pleading process. The first is the highly formalistic 
notion that the guilty plea, and not the antecedent con-
fession, is the basis of the judgments against respondents. 
Of course this is true in the technical sense that the 
guilty plea is always the legal basis of a judgment of 
conviction entered thereon. However, this argument 
hardly disposes adequately of the contention that the 
plea in turn was at least partially induced, and therefore 
is tainted, by the fact that no constitutionally adequate 
procedures existed to test the validity of a highly preju-
dicial and allegedly coerced confession.

The Court’s formalism is symptomatic of the desire 
to ignore entirely the motivational aspect of a decision 
to plead guilty. As long as counsel is present when the 
defendant pleads, the Court is apparently willing to 
assume that the government may inject virtually any 
influence into the process of deciding on a plea. How-
ever, as I demonstrated in Parker and Brady, this in-
sistence upon ignoring the factors with which the prosecu-
tion confronts the defendant before he pleads departs 
broadly from the manner in which the voluntariness of 
guilty pleas has traditionally been approached. In short, 
the critical question is not, as the Court insists, whether 
respondents knowingly decided to plead guilty but why 
they made that decision. Cf. Harrison v. United States, 
392 U. S. 219, 223 (1968).
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Secondly, the Court views the entry of the guilty pleas 
as waivers of objections to the allegedly coerced con-
fessions. For the reasons previously stated, I do not 
believe that the pleas were legally voluntary if respond-
ents’ allegations are proved. Nor were the pleas the 
relinquishment of a known right, for it was only when 
Stein v. New York, 346 U. S. 156 (1953), was overruled 
by Jackson v. Denno that it became clear that the New 
York procedure was constitutionally inadequate. Thus 
there is no sense in which respondents deliberately by-
passed or “waived” state procedures constitutionally ade-
quate to adjudicate their coerced-confession claims. 
See Moreno v. Beto, 415 F. 2d 154 (C. A. 5th Cir. 1969) ; 
cf. Smith n . Yeager, 393 U. S. 122 (1968).

Finally, the Court takes the position, in effect, that 
the defect in the /Stein-approved New York procedure 
was not very great—that the procedure was only a little 
bit unconstitutional—and hence that it is too speculative 
to inquire whether the difference between the pxe-Jackson 
and post-Jackson procedures would, in a particular case, 
alter the advice given by counsel concerning the desir-
ability of a plea. If, indeed, the deficiency in the pre- 
Jackson procedure was not very great, then it is difficult 
to understand why we found it necessary to invalidate 
the procedure and, particularly, why it was imperative 
to apply the Jackson decision retroactively. I, for one, 
have never thought Jackson v. Denno is so trivial, that 
it deals with procedural distinctions of such insignificance 
that they would necessarily make no difference in the 
plea advice given to a defendant by his attorney. To 
the contrary, the extent to which the constitutional 
defect in the pxe-Jackson-Denno procedure actually 
infected the pleading process cannot be determined by 
a priori pronouncements by this Court; rather, its effect 
can be evaluated only after a factual inquiry into the 
circumstances motivating particular pleas.
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Despite the disclaimers to the contrary, what is essen-
tially involved both in the instant case and in Brady and 
Parker is nothing less than the determination of the 
Court to preserve the sanctity of virtually all judgments 
obtained by means of guilty pleas. There is no other 
adequate explanation for the surprising notion of partial 
retroactivity that the Court today propounds. An ap-
proach that shrinks from giving effect to the clear impli-
cations of our prior decisions by drawing untenable 
distinctions may have its appeal, but it hardly furthers 
the goal of principled decisionmaking. Thus, I am con-
strained to agree with the concurring judge in the Court 
of Appeals that it is

“the rankest unfairness, and indeed a denigration 
of the rule of law, to recognize the infirmity of the 
pre-Jackson v. Denno procedure for challenging the 
legality of a confession in the case of prisoners who 
went to trial but to deny access to the judicial process 
to those who improperly pleaded guilty merely 
because the state would have more difficulty in 
affording a new trial to them.” 409 F. 2d, at 1027.

Lest it be thought that my views would render the 
criminal process “less effective in protecting society 
against those who have made it impossible to live today 
in safety,” Harrison v. United States, 392 U. S. 219, 235 
(White , J., dissenting), I emphasize again that the only 
issue involved in this case is whether respondents are 
entitled to a hearing on their claims that coerced con-
fessions and a procedural device that we condemned as 
unconstitutional deterred them from exercising their con-
stitutional rights. Whether or not these allegations have 
bases in fact is not before us, for these individuals have 
never been afforded a judicial forum for the presenta-
tion of their claims. In these circumstances, I would 
not simply slam shut the door of the courthouse in their 
faces.
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III
I agree with the Court of Appeals that a hearing is 

required for the coerced-confession claims presented in 
these cases. We have, of course, held that a post-con-
viction hearing must be afforded to defendants whose alle-
gations of constitutional deprivation raise factual issues 
and are neither “vague, conclusory, or palpably incredi-
ble,” Machibroda v. United States, 368 U. S. 487, 495 
(1962), nor “patently frivolous or false,” Pennsylvania 
ex rel. Herman v. Claudy, 350 U. S. 116, 119 (1956).8 
Respondents have raised at least three factual issues 
that the record in its present form does not resolve: 
(1) whether confessions were obtained from them; 
(2) whether these confessions, if given, were coerced; and 
(3) whether respondents had a justifiable reason for 
their failure to challenge the validity of the confessions— 
more specifically, whether the confessions, together with 
the Jackson-Denno defect in New York’s procedures, 
influenced in significant part the decisions to plead guilty. 
As to each of these issues, respondents of course bear 
the burden of proof.

Respondents alleged in some detail that they had been 
coerced by the police into confessing. They also alleged 
that the Jackson-Denno defect in the state procedures 
rendered futile any attempt to challenge the confessions 
in the state trial court.9 The Court of Appeals noted 

8 Respondents have never had a hearing in the state courts on 
their coerced-confession claims because the state courts rejected 
their contentions on the pleadings. In these circumstances, the 
Court of Appeals properly instructed the District Court to afford 
the State a reasonable time to proceed with its own hearings, if 
it be so advised.

9 For example, respondent Dash stated the following in his peti-
tion to the District Court:

“The futility of relator’s position is more clearly seen when this 
Court considers the fact, that the only choice remaining to him— 
beside the entry of the plea of guilty to a crime that he had not
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that, in the ordinary case, additional supporting material, 
such as an affidavit from the attorney who represented 
the petitioner, should be appended to his habeas corpus 
petition. Without elaboration, however, the Court of 
Appeals concluded that no material in corroboration was 
necessary in this case.

To be sure, it is difficult, though not impossible, to 
believe that without any corroborative evidence a peti-
tioner would ultimately succeed with a sophisticated 
argument such as the contention that a coerced confes-
sion, coupled with the Jackson-Denno defect, induced 
his guilty plea. In this connection, the views of the de-
fense attorney when the plea was entered are particularly 
important because in the ordinary case counsel is 
in a good position to appraise the factors that actually 
entered into the decision to plead guilty. As a technical 
matter of pleading, however, I would not absolutely 
require that a petitioner, particularly one who is pro-
ceeding pro se, accompany his petition with extensive 
supporting materials.10 It is of course prudent for peti-
tioners who raise a claipi such as the one presented in 
the instant case to append a statement from counsel, or 
at least an explanation of why such a statement was 
not procured, for the petitioner who does not do so

committed—was to proceed to trial in the hope of challenging the 
admissibility of the alleged coerced confession. For it was only in 
the case of Jackson v. Denno . . . that the Court recognized the 
insoluble plight of a defendant in New York, faced with the decision 
whether to challenge the admissibility of a confession, had in viola-
tion of the United States Constitution. Relator had no such remedy 
when he was faced with this situation.”

Respondent Williams’ petition contains similar references to Jack- 
son v. Denno. Respondent Richardson’s principal claim relates to 
the adequacy of the legal assistance afforded him. He concedes 
that the ^re-Jackson-Denno procedure played no role in his decision 
to plead guilty.

10See, e. g., Price v. Johnston, 334 U. S. 266, 292 (1948).
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takes a considerable risk that his petition will be denied 
as vague, conclusory, or frivolous.11

The respondents in this case clearly raised the Jack- 
son-Denno issue in their petitions to the District Court. 
Furthermore, this Court has not affected the judgment 
below insofar as it requires hearings for these respondents 
on issues other than their coerced-confession claims. In 
these circumstances, I would not disturb that portion of 
the Court of Appeals’ order that requires the District 
Court to consider the merits of respondents’ coerced-con-
fession allegations.

Accordingly, I would affirm the judgment of the Court 
of Appeals.

11 See, e. g., United States ex rel. Nixon v. Follette, 299 F. Supp. 
253 (D.C. S.D. N.Y. 1969).
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PARKER v. NORTH CAROLINA

CERTIORARI TO THE COURT OF APPEALS OF NORTH CAROLINA

No. 268. Argued November 17, 1969—Decided May 4, 1970

Petitioner, a 15-year-old Negro, was arrested for burglary and rape, 
and later made a confession to police, which he advised his retained 
counsel had not been prompted by threats, promises, or fear. 
After being indicted for first-degree burglary (a capital offense in 
North Carolina), petitioner and his mother, after consulting coun-
sel, authorized the entry of a guilty plea with the understanding 
that its acceptance would mandate a sentence of life imprison-
ment. That sentence was imposed after petitioner had assured 
the trial judge that his plea was freely made. Thereafter peti-
tioner sought post-conviction relief, claiming that his guilty plea 
was the product of a coerced confession and that the indictment 
was invalid because Negroes had been systematically excluded 
from the grand jury that returned the indictment. A state court, 
after hearing, denied post-conviction relief. The North Carolina 
Court of Appeals affirmed, finding that petitioner’s plea of guilty 
was intelligent, and rejecting the claim, additionally asserted by 
petitioner, that his guilty plea was involuntary because North 
Carolina statutes at that time allowed a defendant to escape the 
possibility of a death penalty on a capital charge by pleading 
guilty to that charge. The court refused to consider petitioner’s 
claim concerning the composition of the grand jury since petitioner 
had failed to comply with a state law requiring that such a 
contention must, before entry of a guilty plea, be raised by a 
motion to quash the indictment. Held:

1. On the basis of the record in this case, petitioner’s guilty 
plea was voluntary. Pp. 794-796.

(a) An otherwise valid plea is not involuntary because induced 
by a defendant’s desire to limit the possible maximum penalty to 
less than that authorized if there is a jury trial. Brady v. United 
States, ante, p. 742. Pp. 794r-795.

(b) Even if (despite abundant evidence to the contrary) 
petitioner’s confession should have been found involuntary, the 
connection between his confession and the guilty plea, entered 
over a month later, had “become so attenuated as to dissipate the 
taint.” Pp. 795-796.
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2. On the record in this case petitioner’s guilty plea was an 
intelligent plea not open to attack on the ground that his counsel 
misjudged the admissibility of petitioner’s confession. McMann v. 
Richardson, ante, p. 759. Pp. 796-798.

3. North Carolina procedural law furnished an adequate basis 
for the refusal of the court below to consider petitioner’s racial- 
exclusion claim regarding the composition of the grand jury that 
indicted him. Pp. 798-799.

2 N. C. App. 27, 162 S. E. 2d 526, affirmed.

Norman B. Smith argued the cause for petitioner. 
With him on the brief was Larry B. Sitton.

Jacob L. Safron argued the cause for respondent. 
With him on the brief were Robert Morgan, Attorney 
General of North Carolina, and Andrew A. Vanore, Jr.

Jack Greenberg, James M. Nabrit III, Michael 
Meltsner, Norman C. Amaker, Charles Stephen Ralston, 
and Anthony G. Amsterdam filed a brief for Albert 
Bobby Childs et al. as amici curiae.

Mr . Justice  White  delivered the opinion of the Court.
At about 11 p. m. on July 16, 1964, petitioner was 

arrested after entering the yard of a home where a 
burglary and rape had been committed four days earlier. 
Petitioner, a Negro boy then 15 years old, was taken 
to the police station and was questioned for one or two 
hours. After the questioning, petitioner was placed 
alone in a dimly lit cell for the remainder of the night. 
Although petitioner refused to give even his name during 
the questioning, the police eventually determined his 
identity and notified petitioner’s mother the next day 
between 3:30 and 4:30 a. m. That morning, petitioner 
was given drinking water and was then questioned by 
the police; petitioner almost immediately confessed to 
the burglary and rape committed several days earlier at 
the house where he had been arrested. Shortly there-
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after, an attorney retained by petitioner’s mother came 
to the police station and talked with petitioner. Peti-
tioner told the attorney that the confession had not been 
prompted by threats or promises and that he had not 
been frightened when he made the statement to the 
police.

Petitioner was indicted for first-degree burglary, an 
offense punishable by death under North Carolina law.1 
Petitioner’s retained attorney discussed with petitioner 
and his mother the nature and seriousness of the charge. 
In due course, petitioner and his mother signed written 
statements authorizing the entry of a plea of guilty. 
Both petitioner and his mother were aware at the time 
they signed the authorization for the guilty plea that, 
if the plea was accepted, petitioner would receive the 
mandatory sentence of life imprisonment.1 2 The prose-

1 In North Carolina the crime of first-degree burglary is defined 
as follows:

“There shall be two degrees in the crime of burglary as defined 
at the common law. If the crime be committed in a dwelling house, 
or in a room used as a sleeping apartment in any building, and any 
person is in the actual occupation of any part of said dwelling house 
or sleeping apartment at the time of the commission of such crime, 
it shall be burglary in the first degree.” N. C. Gen. Stat. § 14-51 
(1969 Repl. vol.).

The punishment for first-degree burglary is death unless the 
jury recommends that the penalty be life imprisonment:

“Any person convicted, according to due course of law, of the 
crime of burglary in the first degree shall suffer death: Provided, 
if the jury when rendering its verdict in open court shall so recom-
mend, the punishment shall be imprisonment for life in the State’s 
prison, and the court shall so instruct the jury.” N. C. Gen. Stat. 
§ 14-52 '(1969 Repl. vol.).

2 At the time petitioner’s plea was entered, North Carolina law 
provided that if a plea of guilty to first-degree burglary was accepted 
the punishment would be life imprisonment rather than death:

“(a) Any person, when charged in a bill of indictment with the 
felony of murder in the first degree, or burglary in the first degree,
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cutor and the trial judge accepted the plea. In accept-
ing the plea on August 18, 1964, the trial court asked 
the petitioner if the plea was made in response to any 
promise or threat and petitioner answered in the nega-
tive ; petitioner affirmed that he tendered the plea “freely 
without any fear or compulsion.” * 3 Upon acceptance of 
the plea, petitioner was sentenced to life imprisonment.

In 1967, petitioner, assisted by counsel, filed a peti-
tion under the North Carolina Post-Conviction Hearing 
Act4 to obtain relief from his conviction. In his peti-
tion, Parker urged that his plea of guilty was the product 
of a coerced confession and that the indictment to which

or arson, or rape, when represented by counsel, whether employed 
by the defendant or appointed by the court . . . , may, after arraign-
ment, tender in writing, signed by such person and his counsel, a 
plea of guilty of such crime; and the State, with the approval of 
the court, may accept such plea. Upon rejection of such plea, the 
trial shall be upon the defendant’s plea of not guilty, and such tender 
shall have no legal significance whatever.

“(b) In the event such plea is accepted, the tender and ac-
ceptance thereof shall have the effect of a jury verdict of guilty 
of the crime charged with recommendation by the jury in open 
court that the punishment shall be imprisonment for life in the 
State’s prison; and thereupon, the court shall pronounce judgment 
that the defendant be imprisoned for life in the State’s prison.” 
N. C. Gen. Stat. § 15-162.1 (1965 Repl. vol.), repealed, effective 
March 25, 1969, N. C. Laws 1969, c. 117.

3 The Court: “Has anybody made you any promise or forced you 
in any way to make this plea?”

Petitioner: “No, sir.”

The Court: “Did you sign this plea freely without any fear or 
compulsion ?”

Petitioner: “Yes, sir.”
The Court: “Has any person promised you anything if you do 

this?”
Petitioner: “No, sir.” App. 46.
4N. C. Gen. Stat. §§15-217 to 15-222 (Supp. 1969).
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he pleaded was invalid because members of his race 
had been systematically excluded from the grand jury 
which returned the indictment. After a hearing, the 
Superior Court of Halifax County found that there was 
no deliberate exclusion of Negroes from the grand jury 
that indicted petitioner and that petitioner had freely 
admitted his guilt and had pleaded guilty “freely, volun-
tarily, without threat, coercion or duress . . . .” The 
Court of Appeals of North Carolina, the highest state 
court in which petitioner could seek review,5 affirmed 
the conviction after reviewing not only the claims pre-
sented to the lower court but also the additional asser-
tion by petitioner that his guilty plea was involuntary 
because North Carolina statutes at that time allowed a 
defendant to escape the possibility of a death penalty 
on a capital charge by pleading guilty to that charge. 
2 N. C. App. 27, 162 S. E. 2d 526 (1968). We granted 
certiorari, 395 U. S. 974 (1969), to consider petitioner’s 
federal constitutional claims. For the reasons presented 
below, we affirm.

I
Parker would have us hold his guilty plea involuntary 

and therefore invalid for two reasons: first, because it 
was induced by a North Carolina statute providing a 
maximum penalty in the event of a plea of guilty lower 
than the penalty authorized after a verdict of guilty 
by a jury; and, second, because the plea was the product 
of a coerced confession given to the police shortly after 
petitioner was arrested. Neither reason is sufficient to 
warrant setting aside Parker’s plea.

It may be that under United States v. Jackson, 390 
U. S. 570 (1968), it was unconstitutional to impose the 
death penalty under the statutory framework which ex-

N. C. Gen. Stat. § 7A-28 (1969 Repl. vol.).
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isted in North Carolina at the time of Parker’s plea.6 
Even so, we determined in Brady v. United States, ante, 
p. 742, that an otherwise valid plea is not involuntary 
because induced by the defendant’s desire to limit the 
possible maximum penalty to less than that authorized 
if there is a jury trial. In this respect we see nothing 
to distinguish Parker’s case from Brady’s.

Nor can we accept the claim that the plea was infirm 
because it was the product of a coerced confession. Ac-
cording to Parker’s testimony at the post-conviction 
hearing, he was denied food and water, promised unspeci-
fied help if he confessed, and denied counsel’s advice 
when he requested it. In the record, however, was an 
abundance of evidence contradicting Parker’s claim of 
coercion: Parker’s statements to his attorney soon after 
his interrogation that there had been no threats or prom-
ises and that he had not been afraid, his similar declara-
tions in his sworn statement authorizing his plea,7 his 
answers to the trial judge at the time the plea was 
accepted,8 and his failure to complain of any mistreat-
ment by the police until many months after he began 
serving his sentence. The North Carolina courts ac-
cordingly refused to credit his testimony and concluded 
that his confession was a free and voluntary act.

6 The statute authorizing guilty pleas to capital charges was 
repealed, effective March 25, 1969. See n. 2, supra. As a result 
of the repeal, a person who is charged with a capital offense and 
who is not allowed to plead to a lesser charge must apparently face 
a jury trial and a death penalty upon a verdict of guilty unless the 
jury recommends life imprisonment.

7 In his affidavit authorizing the entry of a plea of guilty Parker 
stated that: “I have not been threatened or abused in any manner 
by any person and no promises have been made to me if I plead 
guilty to any charge.”

8 See n. 3, supra.
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We would in any event be reluctant to question the 
judgment of the state courts in this respect; but we 
need not evaluate the voluntariness of petitioner’s con-
fession since even if the confession should have been 
found involuntary, we cannot believe that the alleged 
conduct of the police during the interrogation period was 
of such a nature or had such enduring effect as to make 
involuntary a plea of guilty entered over a month later. 
Parker soon had food and water, the lack of counsel was 
immediately remedied, and there was ample opportunity 
to consider the significance of the alleged promises. 
After the allegedly coercive interrogation, there were no 
threats, misrepresentations, promises, or other improper 
acts by the State. Parker had the advice of retained 
counsel and of his family for the month before he 
pleaded. The connection, if any, between Parker’s con-
fession and his plea of guilty had “become so attenuated 
as to dissipate the taint.” Nardone v. United States, 
308 U. S. 338, 341 (1939); Wong Sun v. United States, 
371 U. S. 471, 491 (1963). As far as this record reveals, 
the guilty plea was Parker’s free and voluntary act, 
the product of his own choice, just as he affirmed it was 
when the plea was entered in open court.

II
On the assumption that Parker’s confession was in-

admissible, there remains the question whether his plea, 
even if voluntary, was unintelligently made because his 
counsel mistakenly thought his confession was admissible. 
As we understand it, Parker’s position necessarily implies 
that his decision to plead rested on the strength of the 
case against him: absent the confession, his chances of 
acquittal were good and he would have chosen to stand 
trial; but given the confession, the evidence was too 
strong and it was to his advantage to plead guilty and
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limit the possible penalty to life imprisonment.9 On 
this assumption, had Parker and his counsel thought 
the confession inadmissible, there would have been a 
plea of not guilty and a trial to a jury. But counsel 
apparently deemed the confession admissible and his ad-
vice to plead guilty was followed by his client. Parker 
now considers his confession involuntary and inadmis-
sible. The import of this claim is that he suffered from 
bad advice and that had he been correctly counseled he 
would have gone to trial rather than enter a guilty plea. 
He suggests that he is entitled to plead again, a sug-
gestion that we reject.

For the reasons set out in McMann v. Richardson, 
ante, p. 759, even if Parker’s counsel was wrong in his 
assessment of Parker’s confession, it does not follow that 
his error was sufficient to render the plea unintelligent 
and entitle Parker to disavow his admission in open 
court that he committed the offense with which he was 
charged.10 Based on the facts of record relating to 
Parker’s confession and guilty plea, which we have pre-
viously detailed, we think the advice he received was well 
within the range of competence required of attorneys

9 The North Carolina Court of Appeals noted that the prosecu-
tion may have had strong evidence against Parker in addition to 
the confession and that if other strong evidence existed the guilty 
plea could not be viewed as the product of the confession. 2 N. C. 
App. 27, 32,162 S. E. 2d 526, 529 (1968).

10 We find nothing in the record raising any doubts about the 
integrity of petitioner’s admission. The following appears in the 
findings entered after the post-conviction hearing in the state trial 
court:
“[S]aid petitioner defendant freely admitted to his attorney his 
guilt of the crime with which he was charged, in fact said petitioner 
defendant Charles Lee Parker, upon cross examination at this 
hearing, and the Court so finds as a fact, has freely admitted his 
guilt of the capital offense of burglary and rape . . . .”
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representing defendants in criminal cases. Parker’s plea 
of guilty was an intelligent plea not open to attack on the 
grounds that counsel misjudged the admissibility of 
Parker’s confession.

Ill
We also have before us the question whether the 

indictment to which Parker pleaded is invalid because 
members of his race were allegedly systematically ex-
cluded from the grand jury that returned the indict-
ment. The North Carolina Court of Appeals refused to 
consider the claim since under North Carolina law an 
objection to the composition of the grand jury must be 
raised by motion to quash the indictment prior to the 
entry of the guilty plea.11 Because Parker had failed 
to raise his objection in timely fashion, relief was un-
available. This state rule of practice would constitute 
an adequate state ground precluding our reaching the 
grand jury issue if this case were here on direct review. 
See Fay v. Noia, 372 U. S. 391, 428^29 (1963). We are 
under similar constraint when asked to review a state 
court decision holding that the same rule of practice 
requires denial of collateral relief. Ibid. Whether the 
question of racial exclusion in the selection of the grand 
jury is open in a federal habeas corpus action we need 
not decide. Compare United States ex rel. Goldsby v.

11 “All exceptions to grand jurors on account of their disqualifica-
tions shall be taken before the petit jury is sworn and impaneled 
to try the issue, by motion to quash the indictment, and if not taken 
at that time shall be deemed to be waived. . . .” N. C. Gen. Stat. 
§9-23 (1969 Repl. vol.).
See State v. Rorie, 258 N. C. 162, 128 S. E. 2d 229 (1962). Under 
North Carolina law, a guilty plea does not w’aive objections to racial 
exclusion in the selection of the grand jury if, before the plea of 
guilty, the defendant raises his objection in a motion to quash the 
indictment. State v. Covington, 258 N. C. 501, 128 S. E. 2d 827 
(1963).
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Harpole, 263 F. 2d 71 (C. A. 5th Cir.), cert, denied, 
361 U. S. 838 and 850 (1959), with Labat v. Bennett, 365 
F. 2d 698 (C. A. 5th Cir. 1966), cert, denied, 386 U. S. 
991 (1967). See also McNeil v. North Carolina, 368 F. 
2d 313 (C. A. 4th Cir. 1966).

The North Carolina Court of Appeals correctly con-
cluded that petitioner’s plea of guilty was intelligent and 
voluntary, and there was an adequate basis in North 
Carolina procedural law for the North Carolina Court of 
Appeals’ refusal to consider the claim of racial exclusion 
in the composition of the grand jury that indicted 
petitioner.

Affirmed.

Mr . Just ice  Black , concurring.
I concur in the judgment of affirmance and also concur 

in the opinion except that part on pp. 794-795 stating, 
“It may be that under United States v. Jackson, 390 U. S. 
570 (1968), it was unconstitutional to impose the death 
penalty under the statutory framework which existed 
in North Carolina at the time of Parker’s plea.”

Mr . Just ice  Brennan , with whom Mr . Justic e  
Douglas  and Mr . Justi ce  Marshall  join, dissenting 
in No. 268, and concurring in the result in No. 270, 
ante, p. 742.

In United States v. Jackson, 390 U. S. 570 (1968), 
we held that the operative effect of the capital punish-
ment provisions of the Federal Kidnaping Act was un-
constitutionally “to discourage assertion of the Fifth 
Amendment right not to plead guilty and to deter exer-
cise of the Sixth Amendment right to demand a jury 
trial.” 390 U. S., at 581. The petitioners in these cases 
claim that they were the victims of the very vices we 
condemned in Jackson. Yet the Court paradoxically holds 
that each of the petitioners must be denied relief even
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if his allegations are substantiated.1 Indeed, the Court 
apparently holds that never, except perhaps in highly 
unrealistic hypothetical situations, will the constitutional 
defects identified in Jackson vitiate a guilty plea.1 2 In so 
holding, the Court seriously undermines the rational 
underpinnings of Jackson and departs broadly from our 
prior approach to the determination of the voluntariness 
of guilty pleas and also confessions. This is merely one 
manifestation of a design to insulate all guilty pleas from 
subsequent attack no matter what influences induced 
them. I cannot acquiesce in this wholesale retreat from 
the sound principles to which we have previously 
adhered.

I
The Court properly notes the grave consequences for 

a defendant that attach to his plea of guilty; for the

1 The present discussion, while containing occasional references to 
the Federal Kidnaping Act, is equally applicable to Parker, for, 
as I shall demonstrate in Part II of this opinion, there is no pertinent 
distinction between the Kidnaping Act and the North Carolina 
statutes under which Parker was convicted.

2 The precise contours of the Court’s theory, developed principally 
in Brady v. United States, are unclear. The Court initially states 
that “the possibility of a heavier sentence following a guilty verdict 
after a trial” is one of the “relevant circumstances” to be taken into 
account in determining the voluntariness of the guilty plea. Ante, 
at 749. Subsequently, however, after discussing its notion of volun-
tariness, the Court concludes that “a plea of guilty is not invalid 
merely because entered to avoid the possibility of a death penalty.” 
Ante, at 755. Elsewhere the Court states that “there [is no] 
evidence that Brady was so gripped by fear of the death penalty 
or hope of leniency that he did not or could not, with the help of 
counsel, rationally weigh the advantages of going to trial against 
the advantages of pleading guilty.” Ante, at 750. If the latter 
is what the Court deems to be the criterion of voluntariness, the 
holding is totally without precedent, for it has never been thought 
that an individual’s mental state must border on temporary 
insanity before his confession or guilty plea can be found 
“involuntary.”
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plea constitutes a simultaneous surrender of numer-
ous constitutional rights, including the privilege against 
compulsory self-incrimination and the right to a trial 
by jury, with all of its attendant safeguards. McCarthy 
v. United States, 394 U. S. 459, 466 (1969); Boykin n . 
Alabama, 395 U. S. 238, 242-244 (1969). Indeed, we 
have pointed out that a guilty plea is more serious than 
a confession because it is tantamount to a conviction. 
Kercheval v. United States, 274 IT. S. 220, 223 (1927). 
Accordingly, we have insisted that a guilty plea, like 
any surrender of fundamental constitutional rights, re-
flect the unfettered choice of the defendant. See Boy-
kin v. Alabama, supra; Machibroda v. United States, 
368 U. S. 487, 493 (1962). In deciding whether any 
illicit pressures have been brought to bear on a defend-
ant to induce a guilty plea, courts have traditionally 
inquired whether it was made “voluntarily” and “in-
telligently” with full understanding and appreciation of 
the consequences.

The concept of “voluntariness” contains an ambiguous 
element, accentuated by the Court’s opinions in these 
cases, because the concept has been employed to analyze 
a variety of pressures to surrender constitutional rights, 
which are not all equally coercive or obvious in their 
coercive effect. In some cases where an “involuntary” 
surrender has been found, the physical or psychological 
tactics employed exerted so great an influence upon the 
accused that it could accurately be said that his will 
was literally overborne or completely dominated by his 
interrogators, who rendered him incapable of rationally 
weighing the legal alternatives open to him.3

There is some intimation in the Court’s opinions in 
the instant cases that, at least with respect to guilty

3 See, e. g., Pennsylvania ex rel. Herman n . Claudy, 350 U. S. 
116 (1956); Chambers v. Florida, 309 U. S. 227 (1940); Brown v. 
Mississippi, 297 U. S. 278 (1936).
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pleas, “involuntariness” covers only the narrow class of 
cases in which the defendant’s will has been literally 
overborne. At other points, however, the Court appar-
ently recognizes that the term “involuntary” has tradi-
tionally been applied to situations in which an individual, 
while perfectly capable of rational choice, has been con-
fronted with factors that the government may not con-
stitutionally inject into the decision-making process. 
For example, in Garrity v. New Jersey, 385 U. S. 493 
(1967), we held a surrender of the self-incrimination 
privilege to be involuntary when an individual was pre-
sented by the government with the possibility of dis-
charge from his employment if he invoked the privilege. 
So, also, it has long been held that certain promises of 
leniency or threats of harsh treatment by the trial judge 
or the prosecutor unfairly burden or intrude upon the 
defendant’s decision-making process. Even though the 
defendant is not necessarily rendered incapable of rational 
choice, his guilty plea nonetheless may be invalid.4

Thus the legal concept of “involuntariness” has not 
been narrowly confined but refers to a surrender of con-
stitutional rights influenced by considerations that the 
government cannot properly introduce. The critical 
question that divides the Court is what constitutes an 
impermissible factor, or, more narrowly in the context 
of these cases, whether the threat of the imposition of 
an unconstitutional death penalty is such a factor.5

4 See, e. g., Machibroda v. United States, 368 U. S. 487 (1962); 
cases cited, n. 7, infra.

5 A further latent ambiguity in the concept of “voluntariness” 
arises from the notion that a plea is involuntary only if it is the 
product of coercion directly applied to the accused at the time 
his plea is entered, and hence that a plea cannot be tainted by prior 
unconstitutional action on the part of the government. With this 
view I am in disagreement for reasons more fully set forth in my 
dissenting opinion in McMann v. Richardson, ante, p. 775, decided 
this day.
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Even after the various meanings of “involuntary” 
have been identified, application of voluntariness criteria 
in particular circumstances remains an elusory process 
because it entails judicial evaluation of the effect of 
particular external stimuli upon the state of mind of 
the accused. See Haley v. Ohio, 332 U. S. 596, 603 
(1948) (separate opinion of Frankfurter, J.). Neverthe-
less, we have consistently taken great pains to insulate 
the accused from the more obvious and oppressive forms 
of physical coercion. Beyond this, in the analogous 
area of coerced confessions, for example, it has long 
been recognized that various psychological devices, 
some of a very subtle and sophisticated nature, may 
be employed to induce statements. Such influences have 
been condemned by this Court.6 Thus, a confession 
is not voluntary merely because it is the “product of 
a sentient choice,” if it does not reflect a free exercise 
of the defendant’s will. Id., at 606. Indeed, as the 
Court recognizes, we held in an early case that the concept 
of “voluntariness” requires that a confession “not be 
extracted by any sort of threats or violence, nor obtained 
by any direct or implied promises, however slight, nor by 
the exertion of any improper influence.” Bram v. United 
States, 168 U. S. 532, 542-543 (1897). More recently, 
we held in Malloy v. Hogan, 378 U. S. 1 (1964), that the 
Fifth and Fourteenth Amendments guarantee to every 
person the right “to remain silent unless he chooses to 
speak in the unfettered exercise of his own will, and to 
suffer no penalty . . . for such silence.” 378 U. S., at 8. 
Cf. Garrity v. New Jersey, 385 U. S. 493 (1967).

The Court’s answer to the stringent criterion of 
voluntariness imposed by Bram and subsequent cases is

6 See, e. g., Miranda v. Arizona, 384 U. S. 436 (1966); Haynes v. 
Washington, 373 U. S. 503 (1963); Rogers n . Richmond, 365 U. S. 
534 (1961); Spano v. New York, 360 U. S. 315 (1959); Haley v. 
Ohio, 332 U. S. 596 (1948).
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that the availability of counsel to an accused effectively 
offsets the illicit influence upon him that threats or 
promises by the government may impose. Of course, 
the presence of counsel is a factor to be taken into 
account in any overall evaluation of the voluntariness of 
a confession or a guilty plea. However, it hardly follows 
that the support provided by counsel is sufficient by itself 
to insulate the accused from the effect of any threat or 
promise by the government.

It has frequently been held, for example, that a guilty 
plea induced by threats or promises by the trial judge 
is invalid because of the risk that the trial judge’s impar-
tiality will be compromised and because of the inherently 
unequal bargaining power of the judge and the accused.7 
The assistance of counsel in this situation, of course, may 
improve a defendant’s bargaining ability, but it does not 
alter the underlying inequality of power. Significantly, 
the Court explicitly refrains from expressing its views on 
this issue. (Ante, at 751 n. 8.) This is an unfortunate 
omission, for judicial promises of leniency in return for a 
guilty plea provide a useful analogy to what has occurred 
in the instant cases. Here, the government has promised 
the accused, through the legislature, that he will receive 
a substantially reduced sentence if he pleads guilty. In 
fact, the legislature has simultaneously threatened the 
accused with the ultimate penalty—death—if he insists

7 See, e. g., Scott v. United States, 135 U. S. App. D. C. 377, 419 
F. 2d 264 (1969); United States ex rel. McGrath n . LaVallee, 319 F. 
2d 308 (C. A. 2d Cir. 1963); Euziere v. United States, 249 F. 2d 293 
(C. A. 10th Cir. 1957); United States ex rel. Elksnis n . Gilligan, 
256 F. Supp. 244 (D. C. S. D. N. Y. 1966); United Stat&s v. Tateo, 
214 F. Supp. 560 (D. C. S. D. N. Y. 1963); Commonwealth n . Evans, 
434 Pa. 52, 252 A. 2d 689 (1969). See generally Recent Develop-
ments, Judicial Plea Bargaining, 19 Stan. L. Rev. 1082 (1967).
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upon a jury trial and has promised a penalty no greater 
than life imprisonment if he pleads guilty.8

It was precisely this statutorily imposed dilemma 
that we identified in Jackson as having the “inev-
itable effect” of discouraging assertion of the right not 
to plead guilty and to demand a jury trial. As recog-
nized in Jackson, it is inconceivable that this sort of 
capital penalty scheme will not have a major impact 
upon the decisions of many defendants to plead guilty. 
In any particular case, therefore, the influence of this un-
constitutional factor must necessarily be given weight in 
determining the voluntariness of a plea.9

8 The only alternative to a jury trial available to Parker 
under the North Carolina statutes was a plea of guilty. Under 
the Federal Kidnaping Act, however, the possibility existed that 
a defendant could contest his guilt in a bench trial and simul-
taneously avoid a potential death penalty. Nothing more appearing, 
it is arguable that an individual who pleaded guilty without seeking 
a bench trial did so for reasons other than the fear of the death 
penalty.

We have previously held, however, that there is no constitutional 
right to a bench trial, Singer v. United, States, 380 U. S. 24 (1965), 
and under Fed. Rule Crim. Proc. 23 the consent of both the trial 
judge and the prosecution is a prerequisite to the waiver of a jury 
trial. In Brady the trial judge indicated that he would not permit 
the case to be tried without a jury. Thus, in substance, the choice 
that confronted Brady—jury trial or guilty plea—was the same 
that faced Parker.

There is room for argument that a direct confrontation between 
a trial judge and the defendant would have more impact upon the 
accused than a statute. However, when the accused appears before 
the trial judge, he at least has an opportunity to present his views 
to the judge, and, if all else fails, to preserve a record for direct 
or collateral review of any overreaching by the trial court.

9 North Carolina argues that Jackson ought not to be applied 
retroactively so as to affect guilty pleas entered prior to that deci-
sion. In one sense, of course, the Jackson retroactivity problem 
is chimerical, for the long-standing constitutional requirement that
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To be sure, we said in Jackson that “the fact that the 
Federal Kidnaping Act tends to discourage defendants 
from insisting upon their innocence and demanding trial 
by jury hardly implies that every defendant who enters 
a guilty plea to a charge under the Act does so involun-
tarily.” * 10 390 U. S., at 583. But that statement merely 
emphasized the obvious fact that it is perfectly possible 
that a defendant pleaded guilty for reasons entirely 
unrelated to the penalty scheme, for example, because 
his guilt was clear or because he desired to spare him-
self and his family “the spectacle and expense of pro-

valid guilty pleas be voluntary and intelligent was not altered by 
that decision.

However, Jackson did apply the standard of voluntariness in a 
new context by considering the inducement to plead guilty supplied 
by an unconstitutional capital punishment scheme. In a sense, 
therefore, Jackson did in fact mandate a new application of the 
voluntariness test. To the extent that the retroactivity issue need 
be resolved, I have no difficulty in concluding that Jackson should 
be so applied as to provide relief for those who suffered the very 
constitutional vices that we condemned in that case. The entry 
of a guilty plea concerns the very essence of the guilt-determining 
process, and, if that plea is involuntarily induced, the result, is 
“to infect a criminal proceeding with the clear danger of convicting 
the innocent.” Tehan v. Shott, 382 U. S. 406, 416 (1966). See 
Johnson v. New Jersey, 384 U. S. 719, 727-729 (1966); Linkletter 
v. Walker, 381 U. S. 618 (1965).

10 If this statement means that no plea can be rendered involun-
tary by the statutory scheme, it was at least an obscure, not to say 
highly misleading, way of saying so. Laboy v. New Jersey, 266 
F. Supp. 581 (D. C. N. J. 1967), cited in Jackson, upon which the 
Court now seizes, is merely an example of a case that rejected an 
attack upon the voluntariness of a plea allegedly induced by fear 
of a death penalty. Surely it cannot be relied upon to establish 
guidelines with respect to the quantum of proof necessary to dem-
onstrate the involuntariness of a plea under a Jackson-defective 
statute, particularly since the District Court in Laboy erroneously 
concluded, in dicta, that the Federal Kidnaping Act contained no 
constitutional infirmity.
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tracted courtroom proceedings.” 390 U. S., at 584. The 
converse, however, is equally clear: not every defendant 
who pleaded guilty under the Act did so voluntarily, that 
is, uninfluenced by the highly coercive character of the 
penalty scheme. This much is merely the teaching of 
Jackson.

The Court has elected to deny this latter aspect of 
Jackson, but in doing so it undermines the rationale on 
which Jackson was decided. In Jackson we invalidated 
the death penalty provision of the Kidnaping Act be-
cause the Act’s penalty scheme as a whole encouraged 
guilty pleas and waivers of jury trial, and in the cir-
cumstances of particular cases this improper influence 
could render pleas and waivers constitutionally involun-
tary. Today the Court appears to distinguish sharply 
between a guilty plea that has been “encouraged” by 
the penalty scheme and one that has been entered “in-
voluntarily.” However, if the influence of the penalty 
scheme can never render a plea involuntary, it is diffi-
cult to understand why in Jackson we took the extraor-
dinary step of invalidating part of that scheme. Ap-
parently in the Court’s view, we invalidated the death 
penalty in Jackson because it “encouraged” pleas that 
are perfectly valid despite the encouragement. Rarely, 
if ever, have we overturned an Act of Congress for what 
proves to be so frivolous a reason. Moreover, the 
Court’s present covert rejection of the Jackson rationale, 
together with its acceptance of the result in Jackson, 
leads to a striking anomaly. Since the death penalty 
provision of the Kidnaping Act remains void, those who 
resisted the pressures identified in Jackson and after a 
jury trial were sentenced to death receive relief, but 
those who succumbed to the same pressures and were 
induced to surrender their constitutional rights are left 
without any remedy at all. Where the penalty scheme 
failed to produce its unconstitutional effect, the intended
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victims obtain relief; where it succeeded, the real victims 
have none. Thus the Court puts a premium on strength 
of will and invulnerability to pressure at the cost of con-
stitutional rights.

Of course, whether in a given case the penalty scheme 
has actually exercised its pernicious influence so as to 
make a guilty plea involuntary can be decided only by 
consideration of the factors that actually motivated the 
defendant to enter his plea. If a particular defendant 
can demonstrate that the death penalty scheme exer-
cised a significant influence upon his decision to plead 
guilty, then, under Jackson, he is entitled to reversal of 
the conviction based upon his illicitly produced plea.

The Court attempts to submerge the issue of volun-
tariness of a plea under an unconstitutional capital pun-
ishment scheme in a general discussion of the pressures 
upon defendants to plead guilty which are said to arise 
from, inter alia, the venerable institution of plea bar-
gaining. The argument appears to reduce to this: be-
cause the accused cannot be insulated from all induce-
ments to plead guilty, it follows that he should be 
shielded from none.

The principal flaw in the Court’s discourse on plea 
bargaining, however, is that it is, at best, only mar-
ginally relevant to the precise issues before us. 
There are critical distinctions between plea bargaining 
as commonly practiced and the situation presently 
under consideration—distinctions which, in constitu-
tional terms, make a difference. Thus, whatever the 
merit, if any, of the constitutional objections to plea 
bargaining generally,11 those issues are not presently 
before us.

11 See generally Scott v. United States, 135 U. S. App. D. C. 377, 
419 F. 2d 264 (1969); D. Newman, Conviction, The Determina-
tion of Guilt or Innocence Without Trial (1966); American Bar 
Association Project on Standards for Criminal Justice, Pleas of
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We are dealing here with the legislative imposition of 
a markedly more severe penalty if a defendant asserts 
his right to a jury trial and a concomitant legislative 
promise of leniency if he pleads guilty. This is very 
different from the give-and-take negotiation common 
in plea bargaining between the prosecution and defense, 
which arguably possess relatively equal bargaining 
power.* 12 No such flexibility is built into the capital 
penalty scheme where the government’s harsh terms with 
respect to punishment are stated in unalterable form.

Furthermore, the legislatively ordained penalty scheme 
may affect any defendant, even one with respect to 
whom plea bargaining is wholly inappropriate because 
his guilt is uncertain.13 Thus the penalty scheme 
presents a clear danger that the innocent, or those not 
clearly guilty, or those who insist upon their innocence, 
will be induced nevertheless to plead guilty. This 
hazard necessitates particularly sensitive scrutiny of the 
voluntariness of guilty pleas entered under this type 
of death penalty scheme.

The penalty schemes involved here are also distin-
guishable from most plea bargaining because they involve 
the imposition of death—the most severe and awesome 
penalty known to our law. This Court has recognized

Guilty §§ 3.1-3.4 (Approved Draft 1968); President’s Comm’n on 
Law Enforcement & Administration of Justice, The Challenge of 
Crime in a Free Society 134-137 (1967); Note, The Unconstitu-
tionality of Plea Bargaining, 83 Harv. L. Rev. 1387 (1970); Note, 
Guilty Plea Bargaining: Compromises by Prosecutors to Secure 
Guilty Pleas, 112 U. Pa. L. Rev. 865 (1964).

12 See generally D. Newman, Conviction, The Determination of 
Guilt or Innocence Without Trial 78-104 (1966).

13 See, e. g., Bailey v. MacDougall, 392 F. 2d 155, 158 n. 7 (C. A. 
4th Cir.), cert, denied, 393 U. S. 847 (1968): “Plea bargaining that 
induces an innocent person to plead guilty cannot be sanctioned. 
Negotiation must be limited to the quantum of punishment for an 
admittedly guilty defendant.” (Emphasis added.)
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that capital cases are treated differently in some respects 
from noncapital cases. See, e. g., Williams v. Georgia, 
349 U. S. 375, 391 (1955). We have identified the 
threat of a death penalty as a factor to be given con-
siderable weight in determining whether a defendant has 
deliberately waived his constitutional rights. Thus, for 
example, in Green v. United States, 355 U. S. 184 (1957), 
it was contended that a defendant initially convicted of 
second-degree murder upon an indictment charging first- 
degree murder waived his double-jeopardy objections to 
a second trial for murder in the first degree by taking a 
successful appeal. We rejected this argument, observ-
ing that

“a defendant faced with such a ‘choice’ takes a ‘des-
perate chance’ in securing the reversal of the er-
roneous conviction. The law should not, and in our 
judgment does not, place the defendant in such an 
incredible dilemma.” 355 U. S., at 193.

So, also, in Fay v. Noia, 372 U. S. 391 (1963), it was 
argued that the petitioner had deliberately failed to seek 
redress through appeal of his conviction within the state 
appellate process and thus was not entitled to federal 
habeas corpus relief. Noting that the petitioner had 
been confronted with the “grisly choice” of forgoing his 
appellate rights or facing a possible death sentence if his 
appeal were successful, we held that the failure to seek 
state appellate review, motivated by fear of the death 
penalty, could not be interposed to bar the federal habeas 
corpus remedy.14 372 U. S., at 438-440.

14 A perceptive commentator, prior to our decision in Jackson, 
noted the interrelation of guilty pleas and an unconstitutional legis-
latively mandated capital punishment penalty scheme:
“It is incontrovertible that the [Federal Kidnaping] act promises a 
person pleading guilty at least substantial security from the imposi-
tion of capital punishment, while it threatens him with the ultimate
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Finally, under our express holding in Jackson, the 
death penalty in no circumstances could have been con-
stitutionally imposed upon these defendants.* 15 If they

sanction of the law—death. Can not the statute be accurately char-
acterized as containing a legislative promise of substantial security 
from infliction of the death penalty in the event of a plea of guilty 
by the defendant? Is there any legitimate reason why a defend-
ant’s guilty plea under the act should be considered any less the 
product of coercion because it was induced by a legislative promise 
of substantial immunity than is a guilty plea induced by the 
previously mentioned judicial offers of sentencing concessions [in 
United States ex rel. Elksnis n . Gilligan, 256 F. Supp. 244 (D. C. 
S. D. N. Y. 1966), and United States n . Tateo, 214 F. Supp. 560 
(D. C. S. D. N. Y. 1963)]? Can it be seriously contended that 
statements given by police officers in order to avoid being discharged 
from their employment are any more the product of coercion than
is a guilty plea made by a defendant in mortal fear of the execu-
tioner’s chair [citing Garrity v. New Jersey, 385 U. S. 493 (1967)]? 
In a capital case where a defendant is put to plea under the Lind-
bergh Law, he is faced with a choice ‘between the rock and the 
whirlpool’ [385 U. S., at 498], and coercion quite probably is inher-
ent in his choice to waive his right to a jury trial.” Note, United 
States v. Jackson: The Possible Consequences of Impairing the Right 
to Trial by Jury, 22 Rutgers L. Rev. 167, 189-190 (1967). (Em-
phasis in original.)

35 Of course, no malevolent intent may be ascribed to the prosecu-
tion in seeking the death penalty prior to its invalidation in Jackson. 
That the death penalty could not have been exacted in the instant 
cases is, however, merely a consequence of the retroactive effect of 
Jackson. While the Court denies that Jackson affects the validity 
of guilty pleas, surely the Court would not insist that a sentence 
of death pronounced prior to our decision in Jackson could now be 
carried out. The Court’s position, if I have accurately described it, 
does contain a certain paradoxical element. That is, any defendant 
who resisted the inducements of the Jackson-defective penalty 
scheme, received a jury trial and was sentenced to death, is pre-
sumably entitled to relief. However, the defendant who succumbed 
to the unconstitutional influence of that same scheme and pleaded 
guilty is left to suffer the consequences of his illicitly induced plea. 
While the relaxation of strict logic may be viewed sympathetically if 
necessary to prevent executions under an unconstitutional penalty
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had been aware of the constitutional deficiency in the 
penalty scheme, they might well have decided to assert 
their right to a jury trial since the maximum penalty 
that could have been imposed after an unfavorable 
jury verdict was life imprisonment. It is in this narrow 
context, involving a legislatively mandated unconstitu-
tional death penalty scheme, that the defendant should 
be relieved of the rigid finality of his plea if he demon-
strates that it was a consequence of the unconstitutional 
scheme.* 16

II
Turning to the facts of these particular cases, I consider 

first the contention that the North Carolina capital pun-
ishment scheme under which Parker was convicted (ante, 
at 792-793, nn. 1, 2), was constitutionally deficient under

scheme, I am at a loss to understand what values are preserved by 
the curious inversion the Court has brought about.

16 The Court apparently takes comfort from the authorities that 
it cites for the proposition that a guilty plea entered to avoid a possi-
ble death penalty is not involuntary. {Ante, at 755-756, n. 14.) This 
reliance is misplaced. In the first instance, most of these authori-
ties antedate Jackson and therefore were uninstructed by that deci-
sion. For example, it does not appear in those cases whether the 
capital punishment scheme was defective under Jackson or otherwise 
unconstitutional. In this discussion, I do not consider the case of 
a death penalty scheme that is not unconstitutional under Jackson.

Secondly, several cases decided subsequently to Jackson take the 
position that a constitutionally defective capital penalty scheme may 
impermissibly induce guilty pleas. See, e. g., Aljord v. North 
Carolina, 405 F. 2d 340 (C. A. 4th Cir. 1968), prob, juris, noted, 
394 U. S. 956 (1969), set for reargument, post, p. 1060; Quillien v. 
Leeke, 303 F. Supp. 698 (D. C. S. C. 1969); Wilson v. United States, 
303 F. Supp. 1139 (D. C. W. D. Va. 1969); Shaw v. United States, 
299 F. Supp. 824 (D. C. S. D. Ga. 1969); Breland v. State, 253 S. C. 
187, 169 S. E. 2d 604 (1969). See also United States ex rel. Brown 
v. LaVallee, 424 F. 2d 457 (C. A. 2d Cir. 1970); Commonwealth v. 
Hargrove, 434 Pa. 393, 254 A. 2d 22 (1969).
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the standards set forth in Jackson. Although the Court 
assumes arguendo that the North Carolina statutes were 
indistinguishable from the Federal Kidnaping Act, this 
conclusion is, in my view, inescapable. Under North 
Carolina law as it formerly existed, the defendant in a 
capital case had but two choices: he could demand a jury 
trial and thereby risk the imposition of the death penalty, 
or he could absolutely avoid that possibility by pleading 
guilty.17 If anything, the defect in the North Carolina 
statutory scheme was more serious than that in the 
statute considered in Jackson, for under the Kidnaping 
Act a defendant at least had a potential opportunity to 
avoid the death penalty and to have his guilt determined 
in a bench trial. Therefore, Parker is entitled to relief if 
he can demonstrate that the unconstitutional capital 
punishment scheme was a significant factor in his deci-
sion to plead guilty.

Parker comes here after denial of state post-conviction 
relief. The North Carolina courts have consistently 
taken the position that United States v. Jackson has no 
applicability to the former North Carolina capital pun-

17 Sophistic arguments cannot alter the fact that this in substance 
was the effect of the North Carolina penalty scheme. It is con-
tended by North Carolina, for example, that under the state 
statutes the actual penalty imposed upon conviction was death 
but that the jury had the power to mitigate punishment to life 
imprisonment. Under the Federal Kidnaping Act, so the argument 
goes, the penalty upon conviction was life imprisonment, or a term 
of years, but the jury had the power to increase the sentence beyond 
that which the trial judge could impose, thereby “usurping the 
province of the judge in sentencing the defendant.” This is a 
distinction without a difference. The simple fact is that under 
both the Kidnaping Act and the North Carolina scheme the jury 
alone, in its unfettered discretion, could impose the death sentence. 
In both instances the defendant was promised by the legislature 
complete insulation from this awesome possibility if he would plead 
guilty.
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ishment scheme.18 Thus, the merits of Parker’s conten-
tion that his plea was motivated by the unconstitutional 
death penalty have not been considered by the state 
courts. I would, therefore, reverse the judgment of the 
North Carolina Court of Appeals and remand the Parker 
case to that court for proceedings not inconsistent with 
the principles elaborated herein.19

Ill
In 1959 Brady was indicted under the Federal Kid-

naping Act. The indictment alleged that the kidnaped 
person had “not been liberated unharmed.” Thus Brady 
was subject to a potential sentence of death if he de-
manded a jury trial.20 He ultimately elected to plead 
guilty, a decision that followed a similar action by 
his codefendant. Subsequently Brady was sentenced to 
50 years’ imprisonment. There exists in the record sub-
stantial evidence that Brady decided to plead guilty be-
cause the similar plea decision of his codefendant seri-
ously undermined his own defense. It is also true 
that Brady was under the impression that the maximum 
penalty that could be imposed following a jury trial was 
the death sentence.

A hearing was held pursuant to Brady’s motion under 
28 U. S. C. § 2255 to vacate his sentence, at which Brady, 
his codefendant, and their trial attorneys testified. This

18 See, e. g., State v. Spence, 274 N. C. 536, 164 S. E. 2d 593 
(1968); State v. Peele, 274 N. C. 106, 161 S. E. 2d 568 (1968).

19 In view of my position on the Jackson issue, I need not, in 
this case, reach Parker’s other contentions, in particular that his 
guilty plea was the product of his allegedly coerced confession. 
I would direct that Parker’s allegations concerning the coerced con-
fession be considered on remand in proceedings not inconsistent with 
my views as expressed in McMann v. Richardson, ante, p. 775, 
decided this day.

20 As previously noted, the trial judge indicated that he would 
not permit Brady to be tried without a jury. See n. 8, supra.
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hearing was completed after the District Court had de-
cided the Jackson case, but before this Court had spoken 
in the matter. The District Judge took the position that 
the death penalty provision of the Federal Kidnaping 
Act was constitutional. In this respect, of course, he 
erred. However, the District Judge also concluded 
that Brady “decided to plead guilty when he learned 
that his co-defendant was going to plead guilty” 
and that this decision was not induced or influenced 
improperly by anything the trial judge or his attorney 
had told him. The District Court further found that 
“the plea of guilty was made by [Brady] by reason 
of other matters and not by reason of [the Kidnaping 
Act].”

The decision in the Court of Appeals for the Tenth 
Circuit was rendered after our decision in Jackson. The 
Court of Appeals correctly pointed out that not every 
plea entered under the Federal Kidnaping Act is nec-
essarily invalid and ultimately concluded that “[t]he 
finding of the trial court that the guilty plea was not 
made because of the statute but because of other matters 
is supported by substantial evidence and is binding 
on us.”

An independent examination of the record in the in-
stant case convinces me that the conclusions of the lower 
courts are not clearly erroneous. Although Brady was 
aware that he faced a possible death sentence, there is 
no evidence that this factor alone played a signifi-
cant role in his decision to enter a guilty plea. 
Rather, there is considerable evidence, which the District 
Court credited, that Brady’s plea was triggered by the 
confession and plea decision of his codefendant and not 
by any substantial fear of the death penalty. Moreover, 
Brady’s position is dependent in large measure upon his 
own assertions, years after the fact, that his plea was 
motivated by fear of the death penalty and thus rests
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largely upon his own credibility. For example, there 
is no indication, contemporaneous with the entry of 
the guilty plea, that Brady thought he was innocent 
and was pleading guilty merely to avoid possible execu-
tion. Furthermore, Brady’s plea was accepted by a trial 
judge who manifested some sensitivity to the seriousness 
of a guilty plea and questioned Brady at length concern-
ing his guilt and the voluntariness of the plea before it 
was finally accepted.

In view of the foregoing, I concur in the result reached 
by the Court in the Brady case.
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intervenor below.

Per  Curiam .
The petition for a writ of certiorari is granted, the 

judgment is vacated, and the case is remanded to the 
United States Court of Appeals for the Fifth Circuit 
for further consideration in light of H. K. Porter Co. 
v. National Labor Relations Board, ante, p. 99.

Mr . Justice  Douglas  dissents to the remand.
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ROCKEFELLER, GOVERNOR OF NEW YORK, 
et  al . v. CATHOLIC MEDICAL CENTER OF 
BROOKLYN & QUEENS, INC, DIVISION OF 
ST. MARY’S HOSPITAL, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF NEW YORK

No. 1379. Decided May 4, 1970

305 F. Supp. 1268, vacated and remanded.

Louis J. Lejkowitz, Attorney General of New York, 
Samuel A. Hirshowitz, First Assistant Attorney General, 
and George D. Zuckerman and Lloyd G. Milliken, As-
sistant Attorneys General, for appellants.

James M. Hartman and Richard L. Epstein for 
apellees.

Per  Curiam .
The judgment appealed from does not include an 

order granting or denying an interlocutory or permanent 
injunction and is therefore not appealable to this Court 
under 28 U. S. C. § 1253. See Goldstein v. Cox, 396 
U. S. 471. The judgment of the District Court is vacated 
and the case is remanded to that court so that it may 
enter a fresh decree from which timely appeal may be 
taken to the Court of Appeals. See Stamler v. JPiZiis, 
393 U. S. 407.

Mr . Justi ce  Dougla s concurs in the result.
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JEFFERSON et  al . v . HACKNEY, COMMISSIONER, 
DEPARTMENT OF PUBLIC WELFARE

OF TEXAS, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF TEXAS

No. 1345, Mise. Decided May 4, 1970

304 F. Supp. 1332, vacated and remanded.

Ed J. Polk and Carl Rachlin for appellants.
Crawford C. Martin, Attorney General of Texas, Nola 

White, First Assistant Attorney General, Pat Bailey, Ex-
ecutive Assistant Attorney General, and W. O. Shultz II, 
Assistant Attorney General, for appellees.

Per  Curiam .
The motion for leave to proceed in forma pauperis is 

granted. The judgment is vacated and the case is re-
manded to the United States District Court for the 
Northern District of Texas for further consideration in 
light of Rosado v. Wyman, ante, p. 397.





Rep ort er ’s Note
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official citations immediately available.





ORDERS FROM FEBRUARY 24 THROUGH 
MAY 14, 1970

Februar y  24, 1970

Miscellaneous Orders
No. 75. In  re  Stolar . Sup. Ct. Ohio. [Certiorari 

granted, 396 U. S. 816; restored to calendar, 396 U. S. 
999.] Motion of petitioner to remove case from sum-
mary calendar denied. Leonard B. Boudin on the 
motion.

No. 241. Raskin , Executor  v . P. D. Marchess ini , 
Inc ., et  al . C. A. 2d Cir. Motion to substitute Sidney 
L. Raskin, Executor of Estate of Margaret Curry, de-
ceased, in place of Margaret Curry, as party petitioner 
granted. Jacob Rassner and Daniel M. Semel on the 
motion.

No. 476. Sears , Roebuck  & Co. v. Carpet , Lino -
leu m , Soft  Tile  & Resil ient  Floor  Covering  Layers , 
Local  Union  No . 419, AFD-CIO, et  al . C. A. 10th 
Cir. [Certiorari granted, 396 U. S. 926.] Motion of 
respondent union for leave to participate in oral argu-
ment granted, and a total of iy2 hours allotted for oral 
argument for entire case. David 8. Barr on the motion.

No. 595. Nelson , Warden  v . George . C. A. 9th 
Cir. [Certiorari granted, 396 U. S. 955.] Motion of 
respondent for appointment of counsel granted. It is 
ordered that George A. Cumming, Jr., Flsquire, of San 
Francisco, California, be, and he is hereby, appointed to 
serve as counsel for respondent in this case.

901
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No.---- . Snyder  v . Ware  et  al . D. C. W. D. La.
Application for injunction denied. J. Minos Simon for 
applicant. Jack P. F. Gremillion, Attorney General of 
Louisiana, in opposition.

No. 696. Law  Studen ts  Civil  Rights  Rese arch  
Counci l , Inc ., et  al . v . Wadmond  et  al . Appeal from 
D. C. S. D. N. Y. [Probable jurisdiction noted, 396 
U. S. 999.] Motion of appellants to remove case from 
summary calendar denied. Alan H. Levine and Leonard 
B. Boudin on the motion. David W. Peck for appellees 
in opposition.

No. 829. Lewis  et  al . v . Martin , Director , Cali -
fornia  Departme nt  of  Social  Welfar e , et  al . Ap-
peal from D. C. N. D. Cal. [Probable jurisdiction noted, 
396 U. S. 900.] Motion of Center on Social Welfare 
Policy and Law et al. for leave to file a brief as amici 
curiae granted. Martin Garbus and Carl Rachlin on 
the motion.

No. 927. Williams  v . Florida . Dist. Ct. App. Fla., 
3d Dist. [Certiorari granted, 396 U. S. 955.] Motion 
of Virgil Jenkins for leave to participate in oral argu-
ment as amicus curiae denied. Jack Greenberg and 
Michael Meltsner on the motion.

No. 1492, Mise. Schipani  v. Unite d  States  et  al . 
Motion for leave to file petition for writ of mandamus, 
prohibition, and other relief denied. Mr . Justi ce  
Marshall  took no part in the consideration or decision 
of this motion. Jacob P. Lefkowitz and Abraham 
Glasser on the motion. Solicitor General Griswold, 
Assistant Attorney General Walters, Joseph M. Howard, 
and John P. Burke for the United States in opposition.
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Probable Jurisdiction Noted
No. 670. Perkin s et  al . v . Matthews , Mayor  of  

Canton , et  al . Appeal from D. C. S. D. Miss. Prob-
able jurisdiction noted. Armand Derfner for appellants. 
A. F. Summer, Attorney General of Mississippi, and 
William A. Allain, Assistant Attorney General, for ap-
pellees. Reported below: 301 F. Supp. 565.

No. 1066. City  of  Phoenix  et  al . v . Kolodziejs ki . 
Appeal from D. C. Ariz. Probable jurisdiction noted. 
Rex E. Lee for appellants. Ivan Robinette for appellee. 
Briefs of amici curiae were filed by: Manly W. Mum-
ford for the City of Tulsa, Oklahoma; Crawford C. 
Martin, Attorney General, Nola White, First Assistant 
Attorney General, and Joseph H. Sharpley, Assistant 
Attorney General, for the State of Texas; Leonard E. 
Yokum for Police Jury of Parish of Tangipahoa, Lou-
isiana; Myles P. Tallmadge for Poudre School District 
R-l, Larimer County, Colorado; Phillip H. Holm for 
Salt Lake City, Utah; W. Crosby Few for Special Tax 
School District No. 1 of the County of Hillsborough, 
Florida; Robert M. Robson, Attorney General, and 
James R. Hargis and Larry D. Ripley, Assistant Attor-
neys General, for the State of Idaho; and Gary K. Nelson, 
Attorney General, for the State of Arizona. Reported 
below: 313 F. Supp. 209.

No. 896. Wyman , Commiss ioner  of  Social  Service s  
of  New  York , et  al . v . Rothstei n  et  al . Appeal from 
D. C. S. D. N. Y. Motion of appellees for leave to pro-
ceed in forma pauperis granted. Probable jurisdiction 
noted. Louis J. Lefkowitz, Attorney General of New 
York, Samuel A. Hirshowitz, First Assistant Attorney 
General, Amy Juviler, Assistant Attorney General, and 
Philip Weinberg for appellants. Carl Rachlin for ap-
pellees. Reported below: 303 F. Supp. 339.
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No. 977. Wyman , Commissi oner  of  Social  Service s  
of  New  York , et  al . v . James  et  al . Appeal from D. C. 
S. D. N. Y. Motion of appellees for leave to proceed 
in forma pauperis granted. Probable jurisdiction noted. 
Application for stay denied. The  Chief  Justice  and 
Mr . Justi ce  Black  are of the opinion that the stay 
should be granted. Louis J. Lefkowitz, Attorney General 
of New York, Samuel A. Hirshowitz, First Assistant At-
torney General, and Brenda Soloff, Assistant Attorney 
General, for appellant Wyman. Jonathan Weiss for 
appellees. Messrs. Lefkowitz and Hirshowitz on the ap-
plication for stay. Lee A. Albert in opposition to the 
application. Reported below: 303 F. Supp. 935.

Certiorari Granted. (See also Nos. 70, 73, 164, 183, 331, 
and 449, ante, p. 47; No. 226, ante, p. 43; No. 623, 
ante, p. 48; No. 861, ante, p. 46; No. 873, ante, 
p. 46; and No. 411, Mise., ante, p. 48.)

No. 891. Monitor  Patriot  Co . et  al . v . Roy , Ex -
ecutri x . Sup. Ct. N. H. Certiorari granted. Joseph 
A. Millimet for petitioners. Stanley M. Brown for 
respondent. Reported below: 309 N. H. 441, 254 A. 2d 
832.

No. 947. Rosenbloom  v . Metromedi a , Inc . C. A. 
3d Cir. Certiorari granted. Benjamin Paul for peti-
tioner. Bernard G. Segal, Irving R. Segal, Samuel D. 
Slade, and Carleton G. Eldridge, Jr., for respondent. 
Reported below: 415 F. 2d 892.

No. 1033. Abate  et  al . v . Mundt  et  al . Ct. App. 
N. Y. Certiorari granted. Frank P. Barone for Abate, 
Doris Friedman Ulman for Molof et al., and Paul H. 
Rivet for O’Sullivan et al., petitioners. J. Martin Cor-
nell for respondents. Reported below: 25 N. Y 2d 309, 
253 N. E. 2d 189.
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No. 388. United  State s v . Harris . C. A. 6th Cir. 
Motion to dispense with printing brief for respondent 
granted. Certiorari granted. Solicitor General Gris-
wold, Assistant Attorney General Wilson, Beatrice Rosen-
berg, and Kirby W. Patterson for the United States. 
Reported below: 412 F. 2d 796.

No. 557. National  Labor  Relations  Board  v . Local  
825, Internati onal  Union  of  Ope rating  Engi nee rs , 
AFL-CIO; and

No. 570. Burns  & Roe , Inc ., et  al . v . Local  825, 
Internati onal  Union  of  Operat ing  Engineers , AFD- 
CIO, et  al . C. A. 3d Cir. Certiorari granted. Cases 
consolidated and a total of V/2 hours allotted for oral 
argument. Solicitor General Griswold, Arnold Ordman, 
Dominick L. Manoli, and Norton J. Come for petitioner 
in No. 557. Merritt T. Viscardi and Francis A. Mastro 
for Burns & Roe, Inc., et al., petitioners in No. 570 and 
intervenors below in No. 557. Thomas E. Durkin, Jr., 
for respondent union in both cases. Reported below: 
410 F. 2d 5.

No. 642. Wil son , Warden  v . Atchley . C. A. 9th 
Cir. Motion of respondent for leave to proceed in jorma 
pauperis granted. Certiorari granted. Thomas C. 
Lynch, Attorney General of California, Albert W. Harris, 
Jr., Assistant Attorney General, and Robert R. Granucci 
and William D. Stein, Deputy Attorneys General, for 
petitioner. Charles A. Legge for respondent. Reported 
below: 412 F. 2d 230.

Certiorari Denied. (See also No. 1008, ante, p. 40;
No. 1009, ante, p. 41; and No. 1077, ante, p. 42.)

No. 875. Dapp er  v . Califor nia . Sup. Ct. Cal. Cer-
tiorari denied. Reported below: 71 Cal. 2d 184, 454 P. 
2d 905.



906 OCTOBER TERM, 1969

February 24, 1970 397 U.S.

No. 95. Schweitz er  et  al . v . Clerk  for  the  City  
of  Plymo uth  et  al . Sup. Ct. Mich. Certiorari denied. 
Sheldon M. Meizlish for petitioners. Edward Draugelis 
for respondents. Reported below: 381 Mich. 485, 164 
N. W. 2d 35.

No. 235. Goitia  v . United  Stat es . C. A. 1st Cir. 
Certiorari denied. Albert J. Krieger for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Mervyn Hamburg for 
the United States. Reported below: 409 F. 2d 524.

No. 321. Gidde ns  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied. Howard K. Berry, Jr., for 
petitioner. G. T. Blankenship, Attorney General of 
Oklahoma, and W. Howard O’Bryan, Jr., and Duane 
Lobaugh, Assistant Attorneys General, for respondent. 
Reported below: 452 P. 2d 159.

No. 358. Riley  et  al . v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied. William T. Healy for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Wilson, Jerome M. Feit, and Edward Fenig for 
the United States. Reported below: 411 F. 2d 1146.

No. 411. Draper  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. Raymond Kyle Hayes for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 411 F. 2d 1106.

No. 848. Mayersohn  v . United  States . C. A. 2d 
Cir. Certiorari denied. Michael S. Fawer for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Marshall Tamor Gold-
ing for the United States. Reported below: 413 F. 2d 
641.
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No. 746. James  et  al . v . Unite d  States ; and
No. 851. Hutchins  v . United  States . C. A. 5th 

Cir. Certiorari denied. Jack Wasserman and Michel A. 
Maroun for petitioners in No. 746, and Murry L. Randall 
for petitioner in No. 851. Solicitor General Griswold, 
Assistant Attorney General Wilson, Beatrice Rosenberg, 
and Sidney M. Glazer for the United States in both cases. 
Reported below: 416 F. 2d 467.

No. 845. Yokum  v . United  States . C. A. 4th Cir. 
Certiorari denied. Solicitor General Griswold, Assistant 
Attorney General Wilson, and Jerome M. Feit for the 
United States. Reported below: 417 F. 2d 253.

No. 852. Sternm an  v . United  States . C. A. 6th 
Cir. Certiorari denied. Gerald Walpin for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Jerome M. Feit, and Roger A. Pauley for the 
United States. Reported below: 415 F. 2d 1165.

No. 853. Federal  Trade  Commis sion  v . Columbia  
Broadcas ting  System , Inc ., et  al . C. A. 7th Cir. Cer-
tiorari denied. Solicitor General Griswold, Assistant At-
torney General McLaren, Deputy Solicitor General Fried-
man, and Howard E. Shapiro for petitioner. Asa D. 
Sokolow, Renee J. Roberts, and Earl E. Pollock for 
respondents. Reported below: 414 F. 2d 974.

No. 858. Downes  v . Michigan . Sup. Ct. Mich. 
Certiorari denied. Samuel W. Barr for petitioner. 
Frank J. Kelley, Attorney General of Michigan, and 
Robert A. Derengoski, Solicitor General, for respondent.

No. 860. Brown  v . Lamb  et  al . C. A. D. C. Cir. 
Certiorari denied. Russell Morton Brown, petitioner, 
pro se. J. Edward Goff for respondents. Reported 
below: 134 U. S. App. D. C. 314, 414 F. 2d 1210.
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No. 859. Hist oric  Smit hville  Inn  et  al . v . Na -
tional  Labor  Relati ons  Board . C. A. 3d Cir. Cer-
tiorari denied. Godfrey P. Schmidt for petitioners. 
Solicitor General Griswold, Arnold Ordman, Dominick L. 
Manoli, and Norton J. Come for respondent. Reported 
below: 414 F. 2d 1358.

No. 862. Cox, Penite ntiary  Superi ntendent  v . 
Wood . C. A. 4th Cir. Certiorari denied. Robert Y. 
Button, Attorney General of Virginia, and Reno S. 
Harp III and W. Luke Witt, Assistant Attorneys General, 
for petitioner.

No. 865. Hun  Chak  Sun  v . Immigr ation  and  Nat -
urali zation  Service . C. A. 9th Cir. Certiorari denied. 
Joseph S. Hertogs for petitioner. Solicitor General Gris-
wold, Assistant Attorney General Wilson, and Jerome M. 
Feit for respondent. Reported below: 415 F. 2d 791.

No. 867. Mow en  v . Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. David P. Schippers and Samuel J. 
Betar for petitioner. Reported below: 109 Ill. App. 2d 
62, 248 N. E. 2d 685.

No. 868. Connell  Rice  & Sugar  Co ., Inc . v . Houston  
Belt  & Termi nal  Railway  Co . C. A. 5th Cir. Cer-
tiorari denied. Cornelius 0. Ryan for petitioner. Alton 
F. Curry for respondent. Reported below: 411 F. 2d 
1220.

No. 872. Quality  Chevr ole t  Co ., Inc . v . Commi s -
sioner  of  Internal  Revenue . C. A. 10th Cir. Cer-
tiorari denied. Jack Banner for petitioner. Solicitor 
General Griswold, Assistant Attorney General Walters, 
and Meyer Rothwacks for respondent. Reported below: 
415 F. 2d 116.
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No. 869. Walls  v . United  States . C. A. 6th Cir. 
Certiorari denied. Wilfred C. Rice for petitioner. So-
licitor General Griswold, Assistant Attorney General 
Wilson, Jerome M. Feit, and Robert G. Maysack for the 
United States.

No. 871. Dacey  v . Florida  Bar , Inc ., et  al . C. A. 
5th Cir. Certiorari denied. Arthur Stephen Penn and 
Andrew M. Lawler, Jr., for petitioner. William C. Steel 
for respondents. Reported below: 414 F. 2d 195.

No. 876. Campi one  v . United  Stat es . C. A. 7th 
Cir. Certiorari denied. Edward J. Caliban, Jr., for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Walters, and Joseph M. Howard for the 
United States. Reported below: 416 F. 2d 486.

No. 878. Crevass e , Sheriff  v . Thomas . C. A. 5th 
Cir. Certiorari denied. Earl Faircloth, Attorney Gen-
eral of Florida, and Raymond L. Marky, Assistant Attor-
ney General, for petitioner. Reported below: 415 F. 
2d 550.

No. 883. Coman  v . Chief  Counsel  of  the  Judicial  
Inqui ry  on  Professi onal  Condu ct , Nassau  County . 
App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari 
denied. Ben A. Matthews, Harold Harper, and Vincent 
P. Uihlein for petitioner. Edward Margolin, pro se, and 
Donald J. Pay ton for respondent.

No. 884. Berrigan  et  al . v . United  State s . C. A. 
4th Cir. Certiorari denied. Harold Buchman, Sidney 
Albert, and Fred E. Weisgal for petitioners. Solicitor 
General Griswold, Assistant Attorney General Wilson, 
and Philip R. Monahan for the United States. Reported 
below: 417 F. 2d 1009.
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No. 877. Tamp a  Phosp hate  Railr oad  Co . v . Sea -
board  Coast  Line  Railro ad  Co . C. A. 5th Cir. Cer-
tiorari denied. James B. McDonough,, Jr., for petitioner. 
William A. Gillen and James E. Thompson for respond-
ent. Solicitor General Griswold, Assistant Attorney 
General McLaren, Howard E. Shapiro, Robert W. Gin- 
nane, and Jerome Nelson filed a memorandum in oppo-
sition for the United States et al. as amici curiae. Re-
ported below: 418 F. 2d 387.

No. 885. Moyl an  et  al . v . Unite d  States . C. A. 
4th Cir. Certiorari denied. Harold Buchman and Wil-
liam N. Kunstler for petitioners. Solicitor General Gris-
wold, Assistant Attorney General Wilson, and Philip R. 
Monahan for the United States. Reported below: 417 
F. 2d 1002.

No. 887. Ferino  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. C. R. Bolton for petitioner. Solici-
tor General Griswold for the United States. Reported 
below: 416 F. 2d 4.

No. 888. Hanley  v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. David W. Walters for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 416 F. 2d 1160.

No. 890. Bluhm  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. Maurice P. Raizes for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Walters, and Crombie J. D. Garrett for the United States. 
Reported below: 414 F. 2d 1240.

No. 894. Reed  v . The  Foyle bank  et  al . C. A. 5th 
Cir. Certiorari denied. John R. Martzell for petitioner. 
Leon Sarpy for respondents. Reported below: 415 F. 2d 
838.
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No. 892. Magna  Oil  Corp , et  al . v . Bates on ; and
No. 926. Binyon  v . Bateson . C. A. 5th Cir. Cer-

tiorari denied. James E. Coleman, Jr., for petitioners 
in No. 892, and Merrill L. Hartman and Carlisle Blalock 
for petitioner in No. 926. Robert H. Hughes for re-
spondent in both cases. Reported below: 414 F. 2d 128.

No. 908. Green  et  al . v . American  Tobac co  Co . 
C. A. 5th Cir. Certiorari denied. Lawrence V. Has-
tings and Irma. Robbins Feder for petitioners. A. Lee 
Bradford, Janet C. Brown, Abe Krash, Edward C. Mc-
Lean, Jr., Eugene R. Anderson, and Jerome I. Chapman 
for respondent. Reported below: 409 F. 2d 1166.

No. 899. Community  Funding  Corp . v . Superior  
Court  of  Calif ornia , County  of  Los  Angele s  (Walton , 
REAL PARTY IN INTEREST). Ct. App. Cal., 2d App. Dist. 
Certiorari denied. Howard I. Friedman for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Ruckelshaus, and Robert V. Zener for respondent Walton.

No. 901. Unite d  Bondi ng  Insurance  Co . v . Ash -
wood  Construc tion  Co . et  al . C. A. 6th Cir. Cer-
tiorari denied. Owen C. Neff for petitioner. Bennet 
Kleinman for respondent Ashwood Construction Co., 
Oscar J. Green for respondent Central Excavating Co., 
Arlene B. Steuer for respondent Air Compressor Rental 
Co., and William T. Monroe for respondent J. J. Turner, 
Inc. Reported below: 414 F. 2d 267.

No. 904. Continental  Oil  Co . et  al . v . London  
Steam -Ship  Owners ’ Mutual  Insuran ce  Assn ., Ltd . 
C. A. 5th Cir. Certiorari denied. Sweeney J. Doehring 
for petitioners. George W. Renaudin and David B. 
Connery, Jr., for respondent. Reported below: 417 F. 
2d 1030.
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No. 898. White  et  ux . v . United  States . C. A. 2d 
Cir. Certiorari denied. Charles K. Rice for petitioners. 
Solicitor General Griswold, Assistant Attorney General 
Walters, and Joseph M. Howard for the United States. 
Reported below: 417 F. 2d 89.

No. 903. Bernar d  Food  Industri es , Inc . v . Diet ene  
Co. C. A. 7th Cir. Certiorari denied. Leonard Rose 
for petitioner. Richard N. Flint for respondent. Re-
ported below: 415 F. 2d 1279.

No. 906. Blum  v . Tenth  Dis trict  Commi tte e of  
the  Virginia  State  Bar . Sup. Ct. App. Va. Certiorari 
denied. Robert H. Reiter for petitioner. Reported 
below: 210 Va. 5, 168 S. E. 2d 121.

No. 909. Holahan  v . Reynolds , Trustee  in  Bank -
ruptcy . C. A. 5th Cir. Certiorari denied. Blake G. 
Arata for petitioner. Herbert W. Christenberry, Jr., for 
respondent. Reported below: 416 F. 2d 898.

No. 910. Stone  v . North  Dakota  et  al . Sup. Ct. 
N. D. Certiorari denied. John P. Dosland for peti-
tioner. Helgi Johanneson, Attorney General of North 
Dakota, and John E. Adams, Assistant Attorney General, 
for respondents. Reported below: 171 N. W. 2d 119.

No. 935. Riverside  Press , Inc . v . National  Labor  
Relatio ns  Board . C. A. 5th Cir. Certiorari denied. 
Fritz Lanham Lyne for petitioner. Solicitor General 
Griswold, Arnold Ordman, Dominick L. Manoli, Norton 
J. Come, and Elliott Moore for respondent. Eugene 
Cotton and Richard F. Watt for Local 267, Dallas-Fort 
Worth Lithographers & Photoengravers International 
Union, AFL-CIO, intervenor below. Reported below: 
415 F. 2d 281.
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No. 913. Miss ler  v . United  States . C. A. 4th Cir. 
Certiorari denied. Edward L. Genn for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Jerome M. Feit, and Roger A. Pauley for the 
United States. Reported below: 414 F. 2d 1293.

No. 925. Globus  et  al . v . Law  Resear ch  Servi ce , 
Inc ., et  al . C. A. 2d Cir. Certiorari denied. Herman 
E. Cooper for petitioners. Donald J. Zoeller for re-
spondents Blair & Co. et al., and Lawrence Milberg for 
respondent Hoppenfeld. Reported below: 418 F. 2d 
1276.

No. 930. Baumgart ner  et  al . v . Gulf  Oil  Corp . 
Sup. Ct. Neb. Certiorari denied. Clarence A. H. Meyer, 
Attorney General of Nebraska, and Bernard L. Pachett, 
Assistant Attorney General, for petitioners. James B. 
Diggs for respondent. Reported below: 184 Neb. 384, 
168 N. W. 2d 510.

No. 931. Lemli ch  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Harold Heller for petitioner. Solici-
tor General Griswold, Assistant Attorney General 
Walters, Joseph M. Howard, and John M. Brant for the 
United States. Reported below: 418 F. 2d 212.

No. 934. Wylie  Manuf actur ing  Co . v . National  
Labor  Relat ions  Board . C. A. 10th Cir. Certiorari 
denied. Frank. F. Fowle for petitioner. Solicitor Gen-
eral Griswold, Arnold Ordman, Dominick L. Manoli, and 
Norton J. Come for respondent. Reported below: 417 
F. 2d 192.

No. 950. Hamlet t  v . New  Jers ey . Super. Ct. N. J. 
Certiorari denied. Raymond A. Brown for petitioner.
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No. 940. Olah  v . Sams  et  al . Sup. Ct. Ga. Cer-
tiorari denied. G. Seals Aiken for petitioner. Charles 
L. Gowen for respondents. Reported below: 225 Ga. 
497, 169 S. E. 2d 790.

No. 941. Frien d  et  al . v . H. A. Friend  & Co., Inc . 
C. A. 9th Cir. Certiorari denied. D. Gordon Angus for 
petitioners. John C. Brezina for respondent. Reported 
below: 416 F. 2d 526.

No. 943. Continental  Can  Co ., Inc . v . Crown  
Cork  & Seal , Inc . C. A. 3d Cir. Certiorari denied. 
Helmer R. Johnson and William K. Kerr for petitioner. 
H. Francis DeLone and Virgil E. Woodcock for respond-
ent. Reported below: 415 F. 2d 601.

No. 946. Sell ars , Adminis tratri x  v . Logan  Towi ng  
Co., Inc . C. A. 8th Cir. Certiorari denied. Fountain 
D. Dawson for petitioner. George G. Matthews for re-
spondent. Reported below: 414 F. 2d 852.

No. 948. Fair  v . Dickinson , Comptr oller  of  Flor -
ida . Sup. Ct. Fla. Certiorari denied. Earl Faircloth, 
Attorney General of Florida, and P. A. Pacyna, Assistant 
Attorney General, for respondent.

No. 951. Hawkins  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. Weldon Holcomb for peti-
tioners. Solicitor General Griswold for the United 
States. Reported below: 417 F. 2d 1271.

No. 957. Hernan dez  v . New  York . Ct. App. N. Y. 
Certiorari denied. Joseph Brill and Jacob W. Friedman 
for petitioner. Frank S. Hogan and Harold Roland 
Shapiro for respondent. Reported below: 25 N. Y. 2d 
869, 250 N. E. 2d 874.
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No. 953. Sears , Roebuck  & Co. et  al . v . Horton  
et  al ., Trustees  in  Bankrupt cy . C. A. 10th Cir. Cer-
tiorari denied. Herbert W. DeLaney, Jr., for petitioners. 
Reported below: 413 F. 2d 1281.

No. 954. Hutt er  et  al . v . City  of  Chicag o . Sup. 
Ct. Ill. Certiorari denied. John A. Hutter, Jr., pro se, 
and for other petitioners. Richard L. Curry, Marvin E. 
Aspen, and Howard C. Goldman for respondent.

No. 962. South  Bay  Daily  Bree ze , a  Divis ion  of  
Southern  Calif ornia  Associ ated  News pape rs , Inc . v . 
National  Labor  Relations  Board . C. A. 9th Cir. 
Certiorari denied. Charles G. Bakaly, Jr., for petitioner. 
Solicitor General Griswold, Arnold Ordman, Dominick L. 
Manoli, Norton J. Come, and Linda Sher for respondent. 
Reported below: 415 F. 2d 360.

No. 969. Rapoport  v . Rapopo rt , aka  Sirott . C. A. 
9th Cir. Certiorari denied. Sheldon W. Farber and 
Richard J. Sincoff for petitioner. Reported below: 416 
F. 2d 41.

No. 970. Webb  v . Nolan . C. A. 4th Cir. Certiorari 
denied. H. Gardner Hudson for respondent.

No. 971. Califor nia  v . Belous . Sup. Ct. Cal. Cer-
tiorari denied. Thomas C. Lynch, Attorney General of 
California, Arlo E. Smith, Chief Assistant Attorney Gen-
eral, William E. James, Assistant Attorney General, and 
Phillip G. Samovar, Deputy Attorney General, for peti-
tioner. A. L. Wirin and Fred Okrand for respondent. 
Herman F. Selvin, John F. Duff, Richard G. Logan, 
Richard D. Andrews, and James S. De Martini for 
Barnes et al. as amici curiae in support of the petition. 
Reported below: 71 Cal. 2d 954, 458 P. 2d 194.
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No. 958. S. E. Nicho ls -Dover , Inc ., et  al . v . Na -
tional  Labor  Relatio ns  Board . C. A. 3d Cir. Cer-
tiorari denied. James L. Burke for petitioners. Solic-
itor General Griswold and Arnold Ordman for respondent. 
Reported below: 414 F. 2d 561.

No. 973. Oil , Chem ical  & Atomi c  Worker s  Inter -
national  Union , AFL-CIO v. National  Labor  Rela -
tions  Board  et  al . C. A. 5th Cir. Certiorari denied. 
Jerry D. Anker and Chris Dixie for petitioner. Solicitor 
General Griswold, Arnold Ordman, Dominick L. Manoli, 
and Norton J. Come for National Labor Relations Board, 
and W. D. Deakins, Jr., for Hess Oil & Chemical Corp., 
respondents. Reported below: 415 F. 2d 440.

No. 975. Ope rating  Engineer s  Local  Union  No . 3 
et  al . v. Burroughs . C. A. 9th Cir. Certiorari denied. 
J. Albert Woll for petitioners. Stanley E. Sparrowe for 
respondent. Reported below: 417 F. 2d 370.

No. 976. Shapiro  v . Califo rnia . App. Dept., Super. 
Ct. Cal., County of Los Angeles. Certiorari denied. 
Luke McKissack for petitioner.

No. 978. Chamblis s v . Coca -Cola  Bottl ing  Co . 
et  al . C. A. 6th Cir. Certiorari denied. Jac Cham-
bliss and John A. Chambliss, Jr., for petitioner. Robert 
T. Keeler for respondents. Reported below: 414 F. 2d 
256.

No. 979. Phelps  v . State  Board  of  Law  Exami ners . 
Sup. Ct. Kan. Certiorari denied. B. W. Storey for peti-
tioner. Kent Frizzell, Attorney General of Kansas, and 
J. Richard Foth and Richard H. Seaton, Assistant Attor-
neys General, for respondent. Reported below: 204 Kan. 
16, 459 P. 2d 172.
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No. 983. Harling  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Marvin S. Nepom for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Ruckelshaus, and Robert V. Zener for the United States. 
Reported below: 416 F. 2d 405.

No. 986. White  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied. Roehm A. West for petitioner. 
Reported below: 458 P. 2d 322.

No. 987. Alabama -Tennes see  Natural  Gas  Co . v . 
Federal  Power  Commis si on  et  al . C. A. 5th Cir. 
Certiorari denied. Stanley M. Morley, Francis H. Cas-
kin, and Louis Flax for petitioner. Solicitor General 
Griswold, Gordon Gooch, Peter H. Schiff, and Israel 
Convisser for Federal Power Commission, and Reuben 
Goldberg, Allan Freidson, and William L. Sharp, for City 
of Corinth, respondents. Reported below: 417 F. 2d 511.

No. 989. Siegel  et  ux . v . City  of  Los  Angeles . Ct. 
App. Cal., 2d App. Dist. Certiorari denied. Hyman 
Goldman for petitioners. Roger Arnebergh and Peyton 
H. Moore, Jr., for respondent.

No. 993. Piccin i v. United  Stat es . C. A. 2d Cir. 
Certiorari denied. William Sonenshine for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 412 F. 2d 591.

No. 994. Pollack  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Bert B. Rand, Hans A. Nathan, and 
Warren E. Magee for petitioner. Solicitor General Gris-
wold, Assistant Attorney General Wilson, Beatrice Rosen-
berg, and Edward Fenig for the United States. Reported 
below: 417 F. 2d 240.
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No. 990. Georg e v . Calif ornia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied. George T. Davis for 
petitioner.

No. 996. PSG Co. et  al . v . Merrill  Lynch , Pierce , 
Fenner  & Smit h , Inc . C. A. 9th Cir. Certiorari de-
nied. Arthur H. Connolly, Jr., for petitioners. Norman 
J. Wiener for respondent. Reported below: 417 F. 2d 
659.

No. 1000. Noble  Drilling  Corp , et  al . v . Kimbl e . 
C. A. 5th Cir. Certiorari denied. W. Ford Reese for 
petitioners. Donald V. Organ for respondent. Re-
ported below: 416 F. 2d 847.

No. 1004. Suhren  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. George E. Morse and Jacob 
Guice for petitioners. Solicitor General Griswold, As-
sistant Attorney General Kashiwa, S. Billingsley Hill, 
and Edmund B. Clark for the United States. Reported 
below: 399 F. 2d 485 and 414 F. 2d 784.

No. 1005. Zayre  of  Georgia , Inc ., et  al . v . City  of  
Mariett a  et  al . C. A. 5th Cir. Certiorari denied. 
Hosea Alexander Stephens, Jr., for petitioners. Reported 
below: 416 F. 2d 251.

No. 1007. Morse  v . Hindman  et  al . C. A. 10th Cir. 
Certiorari denied. Robert Martin for respondents Hind-
man et al., and Malcolm Miller for respondents Tomlin- 
son-Kathol, Inc., et al.

No. 1013. Winst on  v . Prude ntial  Lines , Inc . 
C. A. 2d Cir. Certiorari denied. David T. Goldstick 
and John S. Martin, Jr., for petitioner. Robert A. Lilly 
for respondent. Reported below: 415 F. 2d 619.
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No. 1014. Lampman  et  al . v . United  States  Dis -
trict  Court  for  the  Cent ral  Distri ct  of  Calif orni a  
et  al . C. A. 9th Cir. Certiorari denied. William J. 
Currer, Jr., for petitioners. Solicitor General Griswold, 
Assistant Attorney General Walters, and Joseph M. 
Howard for respondent United States. Reported below: 
418 F. 2d 215.

No. 1015. Local  189, United  Papermakers  & Paper -
workers , AFL-CIO, CLC, et  al . v. United  States  
et  al . C. A. 5th Cir. Certiorari denied. Warren 
Woods and Betty Southard Murphy for petitioners. 
Solicitor General Griswold, Assistant Attorney General 
Leonard, and David L. Rose for the United States, and 
Richard B. Sobol for Local 189a, United Papermakers & 
Paperworkers, AFL-CIO, CLC, et al., respondents. Re-
ported below: 416 F. 2d 980.

No. 1018. Gordo n v . Spunt . C. A. 1st Cir. Cer-
tiorari denied. Henry Friedman for petitioner. Samuel 
Newman for respondent.

No. 1019. Bravo s et  al . v . Illinois . App. Ct. Ill., 
1st Dist. Certiorari denied. Charles A. Bellows for 
petitioners. William J. Scott, Attorney General of Illi-
nois, James R. Thompson, Joel M. Flaum, and Morton 
E. Friedman, Assistant Attorneys General, and Elmer C. 
Kissane for respondent. Reported below: 114 Ill. App. 
2d 298, 252 N. E. 2d 776.

No. 1024. Cimarron  Coal  Corp . v . Distr ict  No . 23, 
Unite d  Mine  Workers  of  America , et  al . C. A. 6th 
Cir. Certiorari denied. James G. Wheeler and W. Stuart 
McCloy for petitioner. Edward L. Carey and Willard 
Owens for respondents. Reported below: 416 F. 2d 844.
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No. 1025. Laidlaw  Corp . v . National  Labor  Rela -
tions  Board . C. A. 7th Cir. Certiorari denied. Allen 
W. Teagle for petitioner. Solicitor General Griswold, 
Arnold Ordman, Dominick L. Manoli, Norton J. Come, 
and Linda Sher for respondent. Reported below: 414 
F. 2d 99.

No. 1028. SCM Corp . v . Advance  Busi ness  Syste ms  
& Supply  Co . C. A. 4th Cir. Certiorari denied. Wil-
liam E. Willis, J. Marshall Wellborn, Arthur W. Machen, 
Jr., Richard Sexton, and Jerry Oppenheim for petitioner. 
Robert G. Levy and George W. Liebmann for respondent. 
Reported below: 415 F. 2d 55.

No. 1034. Cahn , Dis trict  Attorney  of  Nass au  
Count y , New  York , et  al . v . Bethvie w  Amus ement  
Corp , et  al . C. A. 2d Cir. Certiorari denied. William 
Cahn, pro se, and for other petitioners. Morton Alpert 
for respondents. Reported below: 416 F. 2d 410.

No. 1039. Local  300, United  Industrial  Worke rs  
of  Ameri ca , Seafa rers  Internati onal  Union  of  
North  America , AFL-CIO v. Marriot t  In -Flite  Serv -
ices  Division  of  Marriot t  Corp . C. A. 5th Cir. Cer-
tiorari denied. Harold A. Katz, Irving M. Friedman, 
and Howard Schulman for petitioner. John T. Weise 
and R. Theodore Clark, Jr., for respondent. Solicitor 
General Griswold and Arnold Ordman filed a memoran-
dum for National Labor Relations Board in opposition. 
Reported below: 417 F. 2d 563.

No. 1065. Jordan  et  al . v . United  States . C. A. 
9th Cir. Certiorari denied. Edward L. Cragen for peti-
tioners. Solicitor General Griswold for the United 
States. Reported below: 416 F. 2d 338.
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No. 96. Trujil lo  v . United  States . C. A. 9th Cir. 
Motion to dispense with printing petition granted. Cer-
tiorari denied. Mr . Justic e Black  and Mr . Justice  
Harlan  would grant petition for certiorari, vacate judg-
ment of Court of Appeals, and remand to that court for 
further consideration in light of Leary v. United States, 
395 U. S. 6 (1969). See Street v. Nezu York, 394 U. S. 
576, 586 (1969); Stromberg v. California, 283 U. S. 359 
(1931). Solicitor General Griswold, Assistant Attorney 
General Wilson, Beatrice Rosenberg, and Jerome M. Feit 
for the United States.

No. 573. Watts  et  al . v . Seward  School  Board  
et  al . Sup. Ct. Alaska. Motion to dispense with print-
ing petition and to use record in No. 325, October Term, 
1967, granted. Certiorari denied. Mr . Justic e Doug -
las  is of the opinion that certiorari should be granted. 
George Kaufmann for petitioners. Theodore M. Pease, 
Jr., for respondents. Reported below: 454 P. 2d 732.

No. 694. Panico  et  al . v . United  States . C. A. 2d 
Cir. Certiorari denied. Mr . Justic e Marsh all  took 
no part in the consideration or decision of this petition. 
Abraham Glasser and Jerome Jjewis for petitioners. 
Solicitor General Griswold, Assistant A ttorney General 
Wilson, Beatrice Rosenberg, and Kirby W. Patterson for 
the United States. Reported below: 412 F. 2d 1151.

No. 886. O’Conno r , Execut or , et  al . v . Comm is -
sioner  of  Internal  Reve nue . C. A. 2d Cir. Motion 
to substitute John K. O’Connor, Executor of Estate of 
Raymond A. O’Connor, deceased, in place of Raymond A. 
O’Connor, as a party petitioner, granted. Certiorari 
denied. Newell S. Boardman for petitioners. Solicitor 
General Griswold, Assistant Attorney General Walters, 
Joseph M. Howard, and John P. Burke for respondent. 
Reported below: 412 F. 2d 304.
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No. 725. Schip ani  v. United  States . C. A. 2d Cir. 
Certiorari denied. Mr . Justi ce  Marsha ll  took no part 
in the consideration or decision of this petition. Jacob 
P. Lefkowitz and Abraham Glasser for petitioner. Solic-
itor General Griswold, Assistant Attorney General 
Walters, Joseph M. Howard, and John P. Burke for the 
United States. Reported below: 414 F. 2d 1262.

No. 897. Younge  v . State  Board  of  Registr ation  
for  the  Healing  Arts . Sup. Ct. Mo. Certiorari de-
nied. Mr . Justic e Douglas  is of the opinion that cer-
tiorari should be granted. Morris A. Shenker and Murry 
L. Randall for petitioner. John C. Danforth, Attorney- 
General of Missouri, and Albert J. Stephan, Jr., for re-
spondent. Reported below: 451 S. W. 2d 346.

No. 932. National  Ass ociation  of  Theatre  Owners  
et  al . v. Federal  Communicati ons  Commiss ion  et  al . 
C. A. D. C. Cir. Certiorari denied. Mr . Justice  Doug -
las  is of the opinion that certiorari should be granted. 
Marcus Cohn for petitioners. Solicitor General Gris-
wold, Assistant Attorney General McLaren, Henry Geller, 
John H. Conlin, and Lenore G. Ehrig for Federal Com-
munications Commission, and Harold David Cohen and 
J. Laurent Scharff for Zenith Radio Corp, et al., re-
spondents. Reported below: 136 U. S. App. D. C. 352, 
420 F. 2d 194.

No. 955. Goldwas ser  v . Seamans , Secretary  of  the  
Air  Force , et  al . C. A. D. C. Cir. Certiorari denied. 
Mr . Justi ce  Dougla s is of the opinion that certiorari 
should be granted. Lawrence Speiser for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Ruckelsha.us, Robert V. Zener, and Norman G. Knopf 
for respondents. Reported below: 135 U. S. App. D. C. 
222, 417 F. 2d 1169.
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No. 923. Hilge neck  v . United  States . C. A. 6th 
Cir. Certiorari denied. Mr . Justice  Douglas  is of the 
opinion that certiorari should be granted. Kenneth S. 
Jacobs for petitioner. Solicitor General Griswold, As- 
sistant Attorney General Wilson, Beatrice Rosenberg, 
and Robert G. Maysack for the United States. Re-
ported below: 418 F. 2d 233.

No. 933. Troutma n  et  al . v . Rumsf eld , Direc tor , 
Offi ce  of  Economi c  Opport unity , et  al . C. A. 5th 
Cir. Certiorari denied. Mr . Justic e  Douglas  is of the 
opinion that certiorari should be granted. 0. B. Mc-
Ewan for petitioners. Solicitor General Griswold for 
respondents. Reported below: 417 F. 2d 171.

No. 985. Dennis on  v . New  York . Ct. App. N. Y. 
Certiorari denied. Mr . Justic e  Dougla s  is of the opin-
ion that certiorari should be granted. Saul I. Weinstein 
for petitioner. Louis J. Lejkowitz, Attorney General of 
New York, Ruth Kessler Toch, Solicitor General, and 
Jeremiah Jochnowitz, Assistant Attorney General, for 
respondent.

No. 1001. King  et  al . v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Mr . Justic e  Douglas  is of the 
opinion that certiorari should be granted. Warner 
Hodges for petitioners. Solicitor General Griswold, As-
sistant Attorney General Wilson, Beatrice Rosenberg, 
and Robert G. Maysack for the United States. Re-
ported below: 417 F. 2d 633.

No. 939. Wagner  v . Unite d  States . C. A. 9th Cir. 
Motion to dispense with printing petition granted. Cer-
tiorari denied. David P. Schippers for petitioner. So-
licitor General Griswold for the United States. Reported 
below: 416 F. 2d 558.
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No. 1016. Evening  News  Assn , et  al . v . Arber  
et  al .; and

No. 1021. Stahlin  et  al . v . Arber  et  al . Sup. Ct. 
Mich. Certiorari denied. Mr . Justice  Douglas  is of 
the opinion that certiorari should be granted. George E. 
Brand, Jr., and Rockwell T. Gust for petitioners in No. 
1016; Lewis A. Engman for Stahlin, and Donald E. Shely 
for Bagwell, petitioners in No. 1021. Larry S. Davidow 
for respondents in both cases. Reported below: 382 
Mich. 300, 170 N. W. 2d 45.

No. 1031. Air  Line  Pilot s Associa tion , Interna -
tional , et  al . v. Northwe st  Airlines , Inc . C. A. 8th 
Cir. Certiorari denied. Mr . Justi ce  Douglas  is of the 
opinion that certiorari should be granted. Edward M. 
Glennon for petitioners. Henry Halladay for respond-
ent. Reported below: 415 F. 2d 493.

No. 1079. Alexander  v . Maine . Sup. Jud. Ct. Me. 
Certiorari denied. Mr . Justice  Douglas  is of the opin-
ion that certiorari should be granted. William A. Mann 
for petitioner. John W. Benoit, Jr., Deputy Attorney 
General of Maine, for respondent. Reported below: 257 
A. 2d 778.

No. 1006. Reed  v . Hicke l , Secreta ry  of  the  In -
ter ior , et  al . C. A. 9th Cir. Motion to dispense with 
printing petition granted. Certiorari denied. Solicitor 
General Griswold for respondents. Reported below: 416 
F. 2d 377.

No. 968. Yeager , Principal  Keep er  v . Daley . C. A. 
3d Cir. Motion of respondent for leave to proceed in 
forma pauperis granted. Certiorari denied. Leo Kap- 
lowitz for petitioner. Ralph Spritzer for respondent. 
Reported below: 415 F. 2d 779.
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No. 924. Levisa  Stone  Corp , et  al . v . Elkhorn  
Stone  Co ., Inc . C. A. 6th Cir. Certiorari denied. Mr . 
Justic e Black  is of the opinion that certiorari should 
be granted and the judgment reversed. Mr . Justice  
Dougla s is of the opinion that certiorari should be 
granted. Reported below: 411 F. 2d 1208.

No. 952. Pennsy lvani a  v . Yount . Sup. Ct. Pa. 
Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. James D. Craw-
ford and Arlen Specter for petitioner. Homer W. King, 
Francis V. Sabino, and Chris F. Gillotti for respondent. 
Reported below: 435 Pa. 276, 256 A. 2d 464.

No. 1047. Mc Mann , Warden  v . Smith . C. A. 2d 
Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Louis J. Lefko-
witz, Attorney General of New York, Samuel A. Hirsho- 
witz, First Assistant Attorney General, and Robert S. 
Hammer, Assistant Attorney General, for petitioner. 
William E. Hellerstein and Phylis Skloot Bamberger for 
respondent. Reported below: 417 F. 2d 648.

No. 1074. Mc Mann , Warden  v . Vander hors t . 
C. A. 2d Cir. Motion of respondent for leave to proceed 
in forma pauperis granted. Certiorari denied. Louis J. 
Lefkowitz, Attorney General of New York, Samuel A. 
Hirshowitz, First Assistant Attorney General, and Joel 
Lewittes, Assistant Attorney General, for petitioner. 
William E. Hellerstein for respondent. Reported below: 
417 F. 2d 411.

No. 19, Mise. Turner  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, and Jerome M. Feit 
for the United States. Reported below: 402 F. 2d 599.
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No. 995. Air  Line  Pilots  Asso ciation , Interna -
tional  v. Piedmont  Aviation , Inc . C. A. 4th Cir. 
Certiorari denied. Mr . Justic e  Black  and Mr . Justice  
White  are of the opinion that certiorari should be 
granted. Samuel J. Cohen for petitioner. White]ord 
S. Blakeney for respondent. Reported below: 416 F. 
2d 633.

No. 1023. Unite d  States  v . Gordon , U. S. Dis trict  
Judge . C. A. 7th Cir. Motion of Cotton et al. (defend-
ants below) for leave to proceed in jorma pauperis 
granted. Certiorari denied. The  Chief  Just ice  and 
Mr . Justi ce  Stew art  are of the opinion that certiorari 
should be granted. Solicitor General Griswold, Assistant 
Attorney General Wilson, Beatrice Rosenberg, and Mer-
vyn Hamburg for the United States. Franklyn M. 
Gimbel and Stanley P. Gimbel for Gordon, and Wil-
liam M. Kunstler for Cotton et al.

No. 24, Mise. Taylor  v . United  States . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold, Act-
ing Assistant Attorney General Kossack, and Beatrice 
Rosenberg for the United States.

No. 28, Mise. Cortez  v . United  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 405 F. 2d 875.

No. 89, Mise. Nandin  v . Unite d  States ; and
No. 125, Mise. Cazares -Ramir ez  v . United  States . 

C. A. 5th Cir. Certiorari denied. Solicitor General 
Griswold, Assistant Attorney General Wilson, Beatrice 
Rosenberg, and Robert G. Maysack for the United States 
in No. 89, Mise., and Mr. Griswold, Mr. Wilson, Jerome 
M. Feit, and Roger A. Pauley for the United States in 
No. 125, Mise. Reported below: 406 F. 2d 228.
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No. 34, Mise. Shilow  v . Louisi ana . Sup. Ct. La. 
Certiorari denied. Jack P. F. Gremillion, Attorney Gen-
eral of Louisiana, and William P. Schuler, Assistant 
Attorney General, for respondent. Reported below: 
252 La. 1105, 215 So. 2d 828.

No. 37, Mise. Brown  v . United  States . C. A. 5th 
Cir. Certiorari denied. Carl E. F. Dally for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, and Beatrice Rosenberg for the United States. 
Reported below: 403 F. 2d 489.

No. 47, Mise. Johnson  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 405 F. 2d 420.

No. 79, Mise. Morales  v . Unite d  Stat es . C. A. 2d 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 406 F. 2d 1135.

No. 116, Mise. Davis  v . Unit ed  States . C. A. 7th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Wilson, Jerome M. Feit, and 
Roger A. Pauley for the United States.

No. 347, Mise. Blakney  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold for the United States.

No. 450, Mise. Matos  v . United  States . C. A. 2d 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 409 F. 2d 1245.

No. 547, Mise. Nutt er  v . United  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 412 F. 2d 178.
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No. 488, Mise. Ball ent ine  v . Unite d  States . C. A. 
2d Cir. Certiorari denied. William E. Hellerstein and 
Phylis Skloot Bamberger for petitioner. Solicitor Gen-
eral Griswold, Assistant Attorney General Wilson, Bea-
trice Rosenberg, and Roger A. Pauley for the United 
States. Reported below: 410 F. 2d 375.

No. 915, Mise. Chin  Dan  Fook , aka  Young  v . 
United  States . C. A. 2d Cir. Certiorari denied. Gil-
bert S. Rosenthal for petitioner. Solicitor General Gris-
wold for the United States. Reported below: 413 F. 2d 
1016.

No. 980, Mise. Arciniaga  v . United  States . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 409 F. 2d 513.

No. 1341, Mise. Rolling  v . Unite d  States . C. A. 
5th Cir. Certiorari denied. John Sekul for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Sidney M. Glazer for 
the United States. Reported below: 416 F. 2d 467.

No. 23, Mise. Bivens  v . United  States . C. A. 2d 
Cir. Certiorari denied. Mr . Justice  Marsh all  took 
no part in the consideration or decision of this petition. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Mervyn Hamburg for 
the United States.

Rehearing Denied
No. 344, October Term, 1963. Ormento  v . United  

State s , 375 U. S. 940. Motion for leave to file petition 
for rehearing denied. The  Chief  Justice  and Mr . 
Justice  Marsh all  took no part in the consideration or 
decision of this motion.



ORDERS 929

397 U. S. February 24, 1970

No. 9. Nacirema  Operati ng  Co ., Inc ., et  al . v . 
Johnson  et  al .; and

No. 16. Traynor  et  al ., Depu ty  Commis sioners  v . 
Johnson  et  al ., 396 U. S. 212;

No. 32. Nation al  Labor  Rela tio ns  Board  v . J. H. 
Rutter -Rex  Manufacturing  Co ., Inc ., et  al ., 396 U. S. 
258;

No. 458. Johnso n et  al . v . Massac husett s , 396 
U. S. 990;

No. 591. Cleveland  v . Illi nois , 396 U. S. 986;
No. 592. Floyd  v . City  of  Rockf ord , 396 U. S. 985;
No. 625. Carlton  et  al . v . Conner , Commis sioner  

of  Agriculture  of  Florida , 396 U. S. 272 ;
No. 640. SCARSELLETTI V. AETNA CASUALTY & SURETY 

Co., 396 U. S. 987;
No. 172, Mise. Gerard i v . Unite d  State s , 396 U. S. 

857;
No. 173, Mise. Gerardi  v . Secre tary  of  Health , 

Education , and  Welfar e , 396 U. S. 856;
No. 536, Mise. Mathews on  v . Mc Grath , Truste e , 

396 U. S. 931;
No. 888, Mise. Green  v . Pate , Warden , 396 U. S. 

1018;
No. 979, Mise. Manuel  v . Manuel , 396 U. S. 948;
No. 986, Mise. Eli  v . Califo rnia , 396 U. S. 1020;
No. 1003, Mise. Chambers  et  ux . v . Colonial  Pipe -

line  Co., 396 U. S. 1020;
No. 1084, Mise. Gross  v . Craven , Warden , 396 U. S. 

1023; and
No. 1153, Mise. Parris h  v . Beto , Correct ions  Di-

rector , 396 U. S. 1026. Petitions for rehearing denied.

No. 240. Covello  v. United  Stat es , 396 U. S. 879. 
Petition for rehearing denied. Mr . Justic e Marshall  
took no part in the consideration or decision of this 
petition.
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No. 1109, October Term, 1968. Weed  v . Bilbr ey  
et  al ., 394 U. S. 1018, 395 U. S. 971; and

No. 224, Mise., October Term, 1968. Sturm  v . Cali -
for nia  Adult  Authori ty  et  al ., 395 U. S. 947, 396 U. S. 
870. Motions for leave to file second petitions for 
rehearing denied. The  Chief  Justi ce  took no part in 
the consideration or decision of these motions.

No. 812, Mise. Stuart  v . Coral  Gables  Federal  
Savings  & Loan  Assn ., 396 U. S. 923. Motion for leave 
to file petition for rehearing denied.

No. 896, Mise. Maloney  v . E. I. du  Pont  de  Ne -
mours  & Co., Inc ., 396 U. S. 1030. Petition for rehear-
ing denied. Mr . Justice  Stew art  and Mr . Justic e  
White  took no part in the consideration or decision of 
this petition.

No. 613. Van  Houten  v . Ralls  et  al ., 396 U. S. 962. 
Motion to dispense with printing motion for leave to 
file petition for rehearing granted. Motion for leave to 
file petition for rehearing denied.

No. 1476, Mise., October Term, 1967. Zaragoza  v . 
Unite d  State s , 391 U. S. 969. Petition for rehearing 
denied. The  Chief  Justice  took no part in the con-
sideration or decision of this petition.

Februar y  25, 1970

Dismissal Under Rule 60
No. 956. Warner  et  al . v . Gregory  et  al . C. A. 

7th Cir. Petition for writ of certiorari dismissed pur-
suant to Rule 60 of the Rules of this Court. Dennis G. 
Lyons and Craig M. Armstrong for petitioners. John R. 
Fielding for respondents Gregory et al. Reported be-
low: 415 F. 2d 1345.
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Miscellaneous Orders
No.---- . Mucie  v. Miss ouri . Sup. Ct. Mo. Appli-

cation for bail presented to Mr . Justice  Douglas , and 
by him referred to the Court, denied. Robert G. Dun-
can for applicant. John C. Danforth, Attorney General 
of Missouri, and Dale L. Rollings, Assistant Attorney 
General, in opposition.

No. ---- . Davis  v . Selective  Servic e Board  No . 30.
C. A. 5th Cir. Application for stay of induction pre-
sented to Mr . Justic e Black , and by him referred to 
the Court, denied.

No. 36, Grig. Texas  v . Louis iana . Motion for leave 
to file bill of complaint granted and State of Louisiana 
allowed 60 days to answer. Crawford C. Martin, At-
torney General of Texas, Nola White, First Assistant 
Attorney General, Houghton Brownlee, Jr., and J. Arthur 
Sandlin, Assistant Attorneys General, and Price Daniel, 
Special Assistant Attorney General, on the motion. 
Jack P. F. Gr emillion, Attorney General of Louisiana, 
John L. Madden and Edioard M. Carmouche, Assistant 
Attorneys General, and Jacob H. Morris, Special Assist-
ant Attorney General, in opposition.

No. 74. Taggart  et  al . v . Weina cker ’s Inc . Sup. 
Ct. Ala. [Certiorari granted, 396 U. S. 813.] Motion 
for leave to file supplemental brief, after argument, 
granted. Carl Taylor and Bernard Dunau for peti-
tioners on the motion.

No. 1296, Mise. Lest er  v . Georgia ; and
No. 1324, Mise. White  v . Cardw zell , Warden . 

Motions for leave to file petitions for writs of habeas 
corpus denied.
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No. 1147. Kelly  v . United  Stat es . C. A. D. C. 
Cir. Application for bail presented to Mr . Justi ce  
Dougla s , and by him referred to the Court, denied. 
King David for applicant. Solicitor General Griswold 
in opposition.

No. 1192. Zicarelli  v. New  Jerse y  State  Commis -
sion  of  Inves tigat ion . Sup. Ct. N. J. Application 
for bail denied. Mr . Justice  Brennan  took no part in 
the consideration or decision of this application. 
Michael A. Querques, Daniel E. Isles, and Joseph E. 
Brill for applicant.

No. 1015, Mise. Daws on  v . Field , Men ’s Colony  
Superi ntende nt . Motion for leave to file petition for 
writ of habeas corpus denied. Thomas C. Lynch, At-
torney General of California, William E. James, Assist-
ant Attorney General, and Howard J. Schwab, Deputy 
Attorney General, in opposition.

No. 290, Mise. Chance  et  al . v . United  State s  
Distr ict  Court  for  the  Distr ict  of  Arizona  et  al . 
Motion for leave to file petition for writ of mandamus 
denied. Solicitor General Griswold in opposition.

No. 333, Mise. Dawson  v . Kerr , Chairman , Adult  
Authorit y of  Califor nia . Motion for leave to file 
petition for writ of mandamus denied. Thomas C. 
Lynch, Attorney General of California, William E. 
James, Assistant Attorney General, and Howard J. 
Schwab, Deputy Attorney General, in opposition.

No. 1126, Mise. Wilson  v . Neal on , U. S. Dist rict  
Judge . Motion for leave to file petition for writ 
of mandamus denied. Solicitor General Griswold in 
opposition.
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Probable Jurisdiction Noted
No. 1093. United  States  v . Phillip sburg  National  

Bank  & Trus t  Co . et  al . Appeal from D. C. N. J. 
Appellees’ motion to strike references to agency reports 
and to order Clerk to redeliver material not in evidence 
which has been lodged with the Court and the motion to 
advance denied. Probable jurisdiction noted. Solicitor 
General Griswold and Assistant Attorney General Mc-
Laren for the United States. Robert B. Meyner for 
appellee Phillipsburg National Bank & Trust Co., and 
Philip L. Roache, Jr., and Charles H. McEnerney, Jr., 
for appellee Camp. Reported below: 306 F. Supp. 645.

Certiorari Granted. (See also No. 579, Mise., ante, 
p. 97; and No. 992, Mise., ante, p. 96.)

No. 675. Usner  v. Luckenbach  Overs eas  Corp , 
et  al . C. A. 5th Cir. Certiorari granted. H. Alva 
Brum-field for petitioner. Charles Kohlmeyer, Jr., and 
Benjamin W. Yancey for respondents. Reported below: 
413 F. 2d 984.

No. 942. Donaldson , aka  Swee t  v . United  State s  
et  al . C. A. 5th Cir. Certiorari granted. Louis L. 
Meldman for petitioner. Solicitor General Griswold, 
Assistant Attorney General Walters, Joseph M. Howard, 
and John P. Burke for the United States et al. Re-
ported below: 418 F. 2d 1213.

No. 630, Mise. Piccirillo  v . New  York . Ct. App. 
N. Y. Motion for leave to proceed in forma pauperis 
granted. Certiorari granted and case transferred to ap-
pellate docket. William E. Hellerstein and Malvine 
Nathanson for petitioner. Eugene Gold for respondent. 
Reported below: 24 N. Y. 2d 598, 249 N. E. 2d 412.



934 OCTOBER TERM, 1969

February 27, 1970 397 U. S.

No. 665, Mise. Relf ord  v . Commandant , U. S. 
Disci plinary  Barracks , Ft . Leavenw orth . C. A. 
10th Cir. Motion for leave to proceed in forma pauperis 
granted. Certiorari granted limited to retroactivity and 
scope of O’Callahan v. Parker, 395 U. S. 258, and case 
transferred to appellate docket. Solicitor General Gris-
wold, Assistant Attorney General Wilson, Beatrice 
Rosenberg, and Roger A. Pauley for respondent. Re-
ported below: 409 F. 2d 824.

Certiorari Denied. (See also No. 1062, ante, p. 95; and
No. 200, Mise., ante, p. 95.)

No. 856. Vergari , Dis trict  Attorney  of  West -
chest er  County , New  York  v . 208 Cinema , Inc ., et  al . 
C. A. 2d Cir. Certiorari denied. Carl A. Vergari, peti-
tioner, pro se. Michael J. Kunstler and William M. 
Kunstler for respondents 208 Cinema, Inc., et al. Arthur 
K. Bolton, Attorney General, Harold N. Hill, Jr., Execu-
tive Assistant Attorney General, and Marion O. Gordon, 
Assistant Attorney General, for the State of Georgia as 
amicus curiae in support of the petition.

No. 928. Gnott a  v . United  States  et  al . C. A. 8th 
Cir. Certiorari denied. Rodger J. Walsh for petitioner. 
Solicitor General Griswold for the United States et al. 
Reported below: 415 F. 2d 1271.

No. 929. Tucker  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Rufus King for petitioner. Solici-
tor General Griswold, Assistant A ttorney General Wil-
son, and Beatrice Rosenberg for the United States. 
Reported below: 416 F. 2d 16.

No. 1035. Mc Cormick  v . Oklahoma . Ct. Crim. 
App. Okla. Certiorari denied. David C. Shapard for 
petitioner.
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No. 1020. Lewis  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Walter S. Weiss for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Walters, and Joseph M. Howard for the United States. 
Reported below: 418 F. 2d 215.

No. 1030. Hugh  H. Wilson  Corp . v . National  
Labor  Relati ons  Board . C. A. 3d Cir. Certiorari de-
nied. Robert Lewis and William A. Krupman for peti-
tioner. Solicitor General Griswold, Arnold Ordman, 
Dominick L. Manoli, Norton J. Come, and Elliott Moore 
for respondent. Reported below: 414 F. 2d 1345.

No. 1044. Georgia  Highway  Expres s , Inc . v . Na -
tional  Labor  Relat ions  Board  et  al . C. A. D. C. 
Cir. Certiorari denied. Alexander E. Wilson, Jr., for 
petitioner. Solicitor General Griswold, Arnold Ordman, 
Dominick L. Manoli, Norton J. Come, and Linda Sher 
for respondent National Labor Relations Board. Re-
ported below: 134 U. S. App. D. C. 406, 415 F. 2d 986.

No. 1050. Tarvest ad  et  al . v . Unite d  States . C. A. 
8th Cir. Certiorari denied. Robert Vogel for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Wilson, Jerome M. Feit, and Edward Fenig for 
the United States. Reported below: 418 F. 2d 1043.

No. 1124. Warwi ck  v . Segan . C. A. 5th Cir. Cer-
tiorari denied. Wyman C. Lowe for petitioner.

No. 1052. Groendyke  Trans por t , Inc . v . National  
Labor  Relat ions  Board . C. A. 10th Cir. Certiorari 
denied. Payne H. Ratner for petitioner. Solicitor 
General Griswold, Arnold Ordman, Dominick L. Manoli, 
and Norton J. Come for respondent. Reported below: 
417 F. 2d 33.
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No. 1048. Friedlan der  v . Unite d States . C. A. 
3d Cir. Certiorari denied. H. David Rothman for peti-
tioner. Solicitor General Griswold for the United States. 
Reported below: 417 F. 2d 636.

No. 1056. SCHERR ET AL. V. UNIVERSAL MATCH CORP. 
et  al . C. A. 2d Cir. Certiorari denied. Herbert 
Kanon for petitioners. Edwin J. Jacob for Universal 
Match Corp., and Solicitor General Griswold, Assistant 
Attorney General Ruckelshaus, and Morton Hollander 
for the United States, respondents. Reported below: 
417 F. 2d 497.

No. 1103. American  Steams hip  Owne rs  Mutual  
Protecti on  & Indemnit y  Assn ., Inc . v . Liman , Trus -
tee  in  Bankrup tcy . C. A. 2d Cir. Certiorari denied. 
Louis J. Gusmano and Charles N. Fiddler for petitioner. 
Ambrose Doskow for respondent. Reported below: 417 
F. 2d 627.

No. 736. Bound s , Commi ss ioner  of  Correct ion  v . 
Crawf ord . C. A. 4th Cir. Motion of respondent for 
leave to proceed in forma pauperis granted. Certiorari 
denied. Robert Morgan, Attorney General of North 
Carolina, Jacob L. Safron and Andrew A. Vanore, Jr., 
for petitioner. Daniel H. Pollitt and William W. Van 
Alstyne for respondent.

No. 762. United  States  v . Hiett . C. A. 5th Cir. 
Certiorari denied. Mr . Justice  Stewart  and Mr . Jus -
tice  White  are of the opinion that certiorari should 
be granted. Solicitor General Griswold, Assistant At-
torney General Wilson, and Jerome M. Feit for the 
United States. Joseph A. Calamia for respondent. Re-
ported below: 415 F. 2d 664.
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No. 1106. Dymo  Indust ries , Inc ., et  al . v . Unite d  
States . C. A. 9th Cir. Certiorari denied. Carl Hoppe 
for petitioners. Solicitor General Griswold, Assistant 
Attorney General McLaren, and Howard E. Shapiro for 
the United States. Reported below: 418 F. 2d 500.

No. 1061. Feathers ton  v . Mitchell , Attorney  
General , et  al . C. A. 5th Cir. Certiorari denied. 
Mr . Justic e Douglas  is of the opinion that certiorari 
should be granted. Gordon G. Hawn for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Walters, Joseph M. Howard, and John P. Burke for 
respondents. Reported below: 418 F. 2d 582.

No. 1010. Phipp s  et  ux . v . United  States . C. A. 
5th Cir. Motion to dispense with printing petition 
granted. Certiorari denied. John F. O'Neal for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Kashiwa, S. Billingsley Hill, and William M. 
Cohen for the United States.

No. 1045. Jupit er  Corp . v . Federal  Power  Com -
mis sio n  et  al . C. A. D. C. Cir. Certiorari denied. 
The  Chief  Justi ce  took no part in the consideration 
or decision of this petition. William W. Brackett for 
petitioner. Solicitor General Griswold, Gordon Gooch, 
and Peter H. Schiff for respondent Federal Power Com-
mission; Howard C. Westwood, Herbert Dym, Kenneth 
Heady, John R. Rebman, and Willard P. Scott for re-
spondents Phillips Petroleum Co. et al. Reported below: 
137 U. S. App. D. C. 295, 424 F. 2d 783.

No. 137, Mise. Hemp hill  v . Illi nois . Sup. Ct. Ill. 
Certiorari denied. William J. Scott, Attorney General 
of Illinois, and Joel M. Flaum, Assistant Attorney Gen-
eral, for respondent.
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No. 999. Shelton  v . Ohio . Sup. Ct. Ohio. Cer-
tiorari denied. Mr . Justi ce  Douglas  is of the opinion 
that certiorari should be granted. Melvin L. Wulf for 
petitioner. Melvin G. Rueger and Leonard Kirschner 
for respondent.

No. 1054. Tide wa ter  Construct ion  Corp , et  al ., 
TRADING AS TiDEWATER-RAYMOND-KlEWIT V. DUKE. 
Sup. Ct. App. Va. Motion of respondent to dispense 
with printing brief in opposition granted. Certiorari 
denied. R. Arthur Jett for petitioners. Henry E. 
Howell, Jr., and Willard J. Moody for respondent. Re-
ported below: 210 Va. 143, 169 S. E. 2d 585.

No. 148, Mise. Landman  v . Virgin ia  Board  of  Wel -
fare  and  Inst itutio ns . C. A. 4th Cir. Certiorari 
denied. Reno S. Harp III, Assistant Attorney General 
of Virginia, for respondent.

No. 152, Mise. Ferree  v . Frye , Warden . Sup. Ct. 
Ill. Certiorari denied. William J. Scott, Attorney Gen-
eral of Illinois, and Joel M. Flaum and Thomas J. Immel, 
Assistant Attorneys General, for respondent.

No. 197, Mise. Lloyd  v . Pate , Warden . C. A. 7th 
Cir. Certiorari denied. Stanley A. Bass for petitioner. 
William J. Scott, Attorney General of Illinois, and Joel 
M. Flaum and Morton E. Friedman, Assistant Attorneys 
General, for respondent. Reported below: 406 F. 2d 
617.

No. 220, Mise. Norman  v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, Beatrice Rosenberg, 
and Mervyn Hamburg for the United States. Reported 
below: 402 F. 2d 73.
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No. 260, Mise. Furtak  v . New  York . C. A. 2d Cir. 
Certiorari denied. Louis J. Lejkowitz, Attorney Gen-
eral of New York, Samuel A. Hirshowitz, First Assistant 
Attorney General, and Michael Colodner, Assistant At-
torney General, for respondent.

No. 263, Mise. Caha  v . Nebraska . Sup. Ct. Neb. 
Certiorari denied. Clarence A. H. Meyer, Attorney Gen-
eral of Nebraska, and C. C. Sheldon, Assistant Attorney 
General, for respondent. Reported below: 184 Neb. 70, 
165 N. W. 2d 362.

No. 265, Mise. Carter  v . California . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Thomas C. 
Lynch, Attorney General of California, William E. 
James, Assistant Attorney General, and Frederick R. 
Millar, Jr., Deputy Attorney General, for respondent.

No. 266, Mise. Henry  v . Unite d  Stat es . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, Beatrice Rosenberg, 
and Roger A. Pauley for the United States.

No. 276, Mise. Daughe rty , Adminis tratr ix  v . Sea -
board  Coast  Line  Railway  Co ., formerly  Atlant ic  
Coast  Line  Rail wa y Co . Ct. App. Ga. Certiorari 
denied. Joseph B. Bergen for petitioner. Frank G. 
Kurka for respondent. Reported below: 118 Ga. App. 
518, 164 S. E. 2d 269.

No. 283, Mise. Furtak  v . Mancusi , Warden . C. A. 
2d Cir. Certiorari denied. Louis J. Lejkowitz, Attorney 
General of New York, Samuel A. Hirshowitz, First 
Assistant Attorney General, and Michael Colodner, 
Assistant Attorney General, for respondent.
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No. 269, Mise. Robins on  v . Bolsin ger , Prothon -
otary . C. A. 3d Cir. Certiorari denied. James D. 
Crawford and Arlen Specter for respondent.

No. 280, Mise. Kenny  v . Foll ett e , Warden . C. A. 
2d Cir. Certiorari denied. Gretchen White Oberman, 
Leon B. Polsky, and William E. Hellerstein for petitioner. 
Louis J. Lefkowitz, Attorney General of New York, 
Samuel A. Hirshowitz, First Assistant Attorney General, 
and Amy Juviler, Assistant Attorney General, for re-
spondent. Reported below: 410 F. 2d 1276.

No. 286, Mise. Cerrat o v . New  York . Ct. App. 
N. Y. Certiorari denied. William E. Hellerstein for 
petitioner. Burton B. Roberts and Daniel J. Sullivan 
for respondent. Reported below: 24 N. Y. 2d 1, 246 
N. E. 2d 501.

No. 326, Mise. Redding  v . South  Carolina . Sup. 
Ct. S. C. Certiorari denied. Daniel R. McLeod, At-
torney General of South Carolina, and Emmet H. Clair, 
Assistant Attorney General, for respondent. Reported 
below: 252 S. C. 312, 166 S. E. 2d 219.

No. 341, Mise. Schlette  v . Calif ornia  Adult  Au -
thori ty  et  al . Sup. Ct. Cal. Certiorari denied. 
Thomas C. Lynch, Attorney General of California, Wil-
liam E. James, Assistant Attorney General, and Robert 
J. Polis, Deputy Attorney General, for respondents.

No. 472, Mise. Gonzalez  v . Fiel d , Men ’s Colony  
Superi ntendent . Ct. App. Cal., 2d App. Dist. Cer-
tiorari denied. Thomas C. Lynch, Attorney General of 
California, William E. James, Assistant Attorney Gen-
eral, and Allen A. Haim, Deputy Attorney General, for 
respondent.
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No. 328, Mise. Wilson  v . Gernert  et  al . C. A. 3d 
Cir. Certiorari denied. William C. Sennett, Attorney 
General of Pennsylvania, and Frank P. Lawley, Jr., 
Deputy Attorney General, for respondents.

No. 345, Mise. Gibbs  v . California . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Thomas C. Lynch, 
Attorney General of California, William E. James, As-
sistant Attorney General, and Bradley A. Stoutt, Deputy 
Attorney General, for respondent.

No. 357, Mise. Johnso n  v . Oklahoma . Ct. Crim. 
App. Okla. Certiorari denied. G. T. Blankenship, 
Attorney General of Oklahoma, and Gary F. Glasgow, 
Assistant Attorney General, for respondent. Reported 
below: 448 P. 2d 266.

No. 405, Mise. Rodger s  v . Nebras ka . Sup. Ct. Neb. 
Certiorari denied. Clarence A. H. Meyer, Attorney Gen-
eral of Nebraska, and Ralph H. Gillan, Assistant 
Attorney General, for respondent.

No. 417, Mise. Carter  v . Seamans , Secre tary  of  
the  Air  Force . C. A. 5th Cir. Certiorari denied. 
Solicitor General Griswold, Assistant Attorney General 
Ruckelshaus, and Robert V. Zener for respondent. Re-
ported below: 411 F. 2d 767.

No. 457, Mise. Webb  v . Ohio . Sup. Ct. Ohio. Cer-
tiorari denied. Lawrence Herman for petitioner. Lee 
C. Falke for respondent.

No. 462, Mise. Lathan  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Wil-
liam E. Hellerstein for petitioner. Burton B. Roberts 
and Daniel J. Sullivan for respondent.
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No. 463, Mise. Cummin gs  v . Miss iss ipp i . Sup. Ct. 
Miss. Certiorari denied. A. F. Summer, Attorney Gen-
eral of Mississippi, and Guy N. Rogers, Assistant Attor-
ney General, for respondent. Reported below: 219 So. 
2d 673.

No. 477, Mise. Bennet t  v . United  States  Dis trict  
Court  for  the  East ern  Dis trict  of  Michigan . C. A. 
6th Cir. Certiorari denied. Frank J. Kelley, Attorney 
General of Michigan, Robert A. Derengoski, Solicitor 
General, and Stewart H. Freeman, Assistant Attorney 
General, for respondent.

No. 500, Mise. Luckey  v . Illi nois . Sup. Ct. Ill. 
Certiorari denied. Gerald W. Getty, Marshall J. Hart-
man, and James J. Doherty for petitioner. William J. 
Scott, Attorney General of Illinois, and Joel M. Flaum, 
Assistant Attorney General, for respondent. Reported 
below: 42 Ill. 2d 115, 245 N. E. 2d 769.

No. 512, Mise. Flore s v . Craven , Warden . C. A. 
9th Cir. Certiorari denied. Thomas C. Lynch, Attor-
ney General of California, William E. James, Assistant 
Attorney General, and Russell lungerich, Deputy Attor-
ney General, for respondent.

No. 528, Mise. Catanzaro  v . Mancusi , Warden . 
C. A. 2d Cir. Certiorari denied. Edwin L. Gasperini 
for petitioner. Louis J. Lejkowitz, Attorney General of 
New York, Samuel A. Hirshowitz, First Assistant At-
torney General, and Joel Lewittes, Assistant Attorney 
General, for respondent. Reported below: 404 F. 2d 296.

No. 570, Mise. Bolognese  v . Mazurkie wicz , Cor -
rectional  Supe rinten dent . C. A. 3d Cir. Certiorari 
denied. Reported below: 412 F. 2d 193.
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No. 529, Mise. Gawne  et  al . v . United  States . 
C. A. 9th Cir. Certiorari denied. Richard E. Fray for 
petitioner Banks. Solicitor General Griswold, Assistant 
Attorney General Wilson, and Beatrice Rosenberg for 
the United States. Reported below: 409 F. 2d 1399.

No. 568, Mise. Pepi tone  v . Califor nia  et  al . Sup. 
Ct. Cal. Certiorari denied. Thomas C. Lynch, Attor-
ney General of California, Albert W. Harris, Jr., Assist-
ant Attorney General, and Robert R. Granucci, Deputy 
Attorney General, for respondents.

No. 575, Mise. Johnso n v . California . Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Thomas C. 
Lynch, Attorney General of California, Albert W. 
Harris, Jr., Assistant Attorney General, and Horace 
Wheatley, Deputy Attorney General, for respondent.

No. 577, Mise. Vasquez  v . Craven , Warden . Sup. 
Ct. Cal. Certiorari denied. Thomas C. Lynch, Attorney 
General of California, and Edsel W. Haws and Edward W. 
Bergtholdt, Deputy Attorneys General, for respondent.

No. 640, Mise. Kearney  v . Macy , Chairman , U. S. 
Civil  Service  Commis sion , et  al . C. A. 9th Cir. Cer-
tiorari denied. A. L. Wirin, Fred Okrand, and Laurence 
R. Sperber for petitioner. Solicitor General Griswold, 
Assistant Attorney General Ruckelshaus, and Robert V. 
Zener for respondents. Reported below: 409 F. 2d 847.

No. 737, Mise. Ignacio  et  al . v . People  of  the  
Terri tory  of  Guam . C. A. 9th Cir. Certiorari denied. 
Frank G. Lujan, Attorney General of Guam, and Gerald 
J. Smith, Deputy Attorney General, for respondent. 
Solicitor General Griswold for the United States also in 
opposition. Reported below: 413 F. 2d 513.
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No. 674, Mise. In  re  L. G. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. James M. Russ for petitioner. 
Earl Faircloth, Attorney General of Florida, and James 
M. Adams, Assistant Attorney General, in opposition.

No. 679, Mise. Smith  v . Cox , Penitentiary  Super -
inte nden t . Sup. Ct. App. Va. Certiorari denied. 
Reno S. Harp III, Assistant Attorney General of Virginia, 
for respondent.

No. 724, Mise. Morse  v . California . Sup. Ct. Cal. 
Certiorari denied. Frank L. Eddens, Jr., for petitioner. 
Thomas C. Lynch, Attorney General of California, 
William E. James, Assistant Attorney General, and 
Frederick R. Millar, Jr., Deputy Attorney General, for 
respondent. Reported below: 70 Cal. 2d 711, 452 P. 
2d 607.

No. 753, Mise. Johnson  v . United  Stat es . C. A. 
1st Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, and Jerome M. Feit 
for the United States. Reported below: 412 F. 2d 753.

No. 766, Mise. Garcia  v . Calif orni a . Sup. Ct. Cal. 
Certiorari denied. Thomas C. Lynch, Attorney General 
of California, William E. James, Assistant Attorney Gen-
eral, and Robert J. Polis, Deputy Attorney General, for 
respondent.

No. 916, Mise. Gray  v . Maryland . Ct. App. Md. 
Certiorari denied. Karl G. Feissner for petitioner. 
Francis B. Burch, Attorney General of Maryland, Ed-
ward F. Borgerding, First Assistant Attorney General, 
and Thomas N. Biddison, Jr., Assistant Attorney Gen-
eral, for respondent. Reported below: 254 Md. 385, 
255 A. 2d 5.
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No. 768, Mise. Sapp  v . Califor nia  Adult  Author -
ity  et  al . Sup. Ct. Cal. Certiorari denied. Thomas 
C. Lynch, Attorney General of California, Doris H. 
Maier, Assistant Attorney General, and Charles P. Just, 
Deputy Attorney General, for respondents.

No. 769, Mise. Perea  v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied. W. Peter McAtee for peti-
tioner. Solicitor General Griswold for the United States. 
Reported below: 413 F. 2d 65.

No. 792, Mise. Callis on  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. W. Edward Morgan for 
petitioner. Solicitor General Griswold for the United 
States. Reported below: 408 F. 2d 1362.

No. 802, Mise. Schlette  v. Calif orni a Adult  
Authorit y et  al . Sup. Ct. Cal. Certiorari denied. 
Thomas C. Lynch, Attorney General of California, Wil-
liam E. James, Assistant Attorney General, and Robert 
J. Polis, Deputy Attorney General, for respondents.

No. 813, Mise. Banks  v . Unite d  Stat es . C. A. 2d 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Wilson, Jerome M. Feit, and 
Kirby W. Patterson for the United States.

No. 921, Mise. Harris  v . Cox , Penit ent iary  Super -
inte ndent . Sup. Ct. App. Va. Certiorari denied. 
Seymour Horwitz for petitioner. W. Luke Witt, Assist-
ant Attorney General of Virginia, for respondent.

No. 944, Mise. Amsley  v . West  Virgi nia  Racing  
Commis si on  et  al . C. A. 4th Cir. Certiorari denied. 
Edwin F. Lark for petitioner. Reported below: 410 
F. 2d 393.
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No. 923, Mise. Anderson  v . Craven , Warden . 
C. A. 9th Cir. Certiorari denied. Marshall W. Krause 
for petitioner.

No. 927, Mise. Fry  v . Michigan . Sup. Ct. Mich. 
Certiorari denied.

No. 940, Mise. Graves  v . Cox, Penitent iary  Supe r -
inte ndent . C. A. 4th Cir. Certiorari denied.

No. 941, Mise. Scanlan  v . Ohio . Sup. Ct. Ohio.
Certiorari denied.

No. 945, Mise. Touls on  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported below: 
272 Cal. App. 2d 181, 77 Cal. Rptr. 271.

No. 946, Mise. Snowden  et  al . v . United  States ;
No. 1000, Mise. Posey  et  al . v . United  State s ; and
No. 1021, Mise. Bowers  v . United  States . C. A. 

5th Cir. Certiorari denied. H. C. Mike Watkins for 
petitioners Snowden et al. in No. 946, Mise., and Herman 
W. Alford and Laurel G. Weir for petitioners in No. 
1000, Mise. Solicitor General Griswold, Assistant Attor-
ney General Leonard, John M. Rosenberg, and Robert 
A. Murphy for the United States in all three cases. 
Reported below: 416 F. 2d 545.

No. 950, Mise. Carey  v . Rundle , Correcti onal  
Superi ntendent . C. A. 3d Cir. Certiorari denied. 
Samuel D. Slade for petitioner. Reported below: 409 
F. 2d 1210.

No. 1037, Mise. Emers on  v . Minn esota . Sup. Ct. 
Minn. Certiorari denied. Reported below: 284 Minn. 
540, 169 N. W. 2d 63.
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No. 953, Mise. Herbert  v . La V allee , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 958, Mise. Brown  v . United  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, and Jerome M. Feit 
for the United States. Reported below: 413 F. 2d 878.

No. 970, Mise. Brigante  v . Superior  Court  of  Cali -
fornia , County  of  Los  Angele s . Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Richard G. Harris and 
Don F. Clark for petitioner. Thomas C. Lynch, Attor-
ney General, and Evelle J. Younger for the State of 
California, real party in interest.

No. 976, Mise. Steve nso n  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied.

No. 1018, Mise. Stein  v . Kansa s . Sup. Ct. Kan. 
Certiorari denied. Norman Dorsen for petitioner. 
Kent Frizzell, Attorney General of Kansas, and J. Rich-
ard Foth and Ernest C. Ballweg, Assistant Attorneys 
General, for respondent. Reported below: 203 Kan. 
638, 456 P. 2d 1.

No. 1020, Mise. Buhl  v . Beto , Correc tions  Di-
rect or . Ct. Crim. App. Tex. Certiorari denied. Craw-
ford C. Martin, Attorney General of Texas, Nola White, 
First Assistant Attorney General, Pat Bailey, Executive 
Assistant Attorney General, and Robert C. Flowers and 
Charles R. Parrett, Assistant Attorneys General, for 
respondent.

No. 1038, Mise. Erving  v . Sigler , Warden . C. A. 
8th Cir. Certiorari denied. Reported below: 413 F. 
2d 593.
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No. 1027, Mise. Chamberl ain  v . Michi gan . Ct. 
App. Mich. Certiorari denied. Sheldon M. Meizlish 
for petitioner. Frank J. Kelley, Attorney General of 
Michigan, Robert A. Derengoski, Solicitor General, and 
Stewart H. Freeman, Assistant Attorney General, for 
respondent. Reported below: 15 Mich. App. 541, 166 
N. W. 2d 815.

No. 1035, Mise. Urbano  v . Board  of  Manage rs  of  
New  Jersey  State  Pris on . C. A. 3d Cir. Certiorari 
denied. Arthur J. Sills, Attorney General of New Jersey, 
and Eugene T. Urbaniak, Deputy Attorney General, for 
respondent. Reported below: 415 F. 2d 247.

No. 1061, Mise. Colem an  v . Koloski , Correct ion al  
Supe rinten dent . C. A. 6th Cir. Certiorari denied. 
Paul W. Brown, Attorney General of Ohio, and Leo J. 
Conway, Assistant Attorney General, for respondent. 
Reported below: 415 F. 2d 745.

No. 1076, Mise. Pepit one  v . Calif ornia  et  al . Sup. 
Ct. Cal. Certiorari denied.

No. 1078, Mise. 
Certiorari denied. 
P. 2d 343.

Urbano  v . Arizona . Sup. Ct. Ariz.
Reported below: 105 Ariz. 13, 457

No. 1079, Mise. Hendrix  v . City  of  Seattle  et  al . 
Sup. Ct. Wash. Certiorari denied. Michael H. Rosen 
for petitioner. A. L. Newbould for respondents. Re-
ported below: 76 Wash. 2d 142, 456 P. 2d 696.

No. 1094, Mise. Carter  et  al . v . New  Jerse y . Sup. 
Ct. N. J. Certiorari denied. Raymond A. Brown for 
petitioner Carter. Reported below: 54 N. J. 436, 255 
A. 2d 746.
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No. 1080, Mise. Maxey  v . Indiana . Sup. Ct. Ind. 
Certiorari denied. Carl Lee Compton for petitioner. 
Theodore L. Sendak, Attorney General of Indiana, and 
Walter E. Bravard, Jr., Deputy Attorney General, for 
respondent. Reported below: ----  Ind. ---- , 244 N. E.
2d 650.

No. 1091, Mise. In  re  Reece . C. A. 9th Cir. Cer-
tiorari denied. Solicitor General Griswold for the 
United States in opposition.

No. 1097, Mise. Bell  v . Miss ouri . Sup. Ct. Mo.
Certiorari denied. Reported below: 442 S. W. 2d 535.

No. 1107, Mise. Le Vier  v . Kansas . Sup. Ct. Kan. 
Certiorari denied. Reported below: 203 Kan. 626, 455 
P. 2d 534.

No. 1108, Mise. Alvare z v . Immi gration  and  Nat -
urali zati on  Service ;

No. 1129, Mise. De Guzman  v . Immigr ation  and  
Naturaliza tion  Servic e  ;

No. 1139, Mise. Ceballos  v . Immigra tion  and  Nat -
urali zati on  Service ; and

No. 1140, Mise. De Ramos  v . Immigra tion  and  
Naturali zation  Serv ice . C. A. 7th Cir. Certiorari 
denied. Richard W. Lowery for petitioner in each case. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, and Beatrice Rosenberg for respondent in all 
four cases.

No. 1147, Mise. Smith  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 407 F. 2d 202.

No. 1150, Mise. Roberts  v . Carter , Judge , et  al . 
C. A. 4th Cir. Certiorari denied.
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No. 1151, Mise. Bryan  v . Liber ty  Mutual  Insur -
ance  Co. C. A. 5th Cir. Certiorari denied. Reported 
below: 415 F. 2d 314.

No. 1156, Mise. Thomps on  v . Warden , Maryland  
Peniten tiary . C. A. 4th Cir. Certiorari denied. Re-
ported below: 413 F. 2d 454.

No. 1164, Mise. Llanusa  v . New  York . App. Term, 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. 
Joseph I. Stone for petitioner.

No. 1166, Mise. Weem s  v . Foll ett e , Warden . C. A. 
2d Cir. Certiorari denied. Louis L. Hoynes, Jr., for 
petitioner. Louis J. Lejkowitz, Attorney General of New 
York, Samuel A. Hirshowitz, First Assistant Attorney 
General, and Hillel Hoffman, Assistant Attorney General, 
for respondent. Reported below: 414 F. 2d 417.

No. 1168, Mise. Pope  v . United  Stat es . C. A. 8th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 415 F. 2d 685.

No. 1169, Mise. Bryant  v . Craven , Warden , et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 415 
F. 2d 775.

No. 1174, Mise. Richards  v . Californi a  Adult  
Authority . C. A. 9th Cir. Certiorari denied.

No. 1175, Mise. Zide  v . Wainwri ght , Correction s  
Director . Sup. Ct. Fla. Certiorari denied.

No. 1186, Mise. Castro  v . United  State s . C. A. 
1st Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 413 F. 2d 891.
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No. 1187, Mise. Mink  v . Michigan  Departme nt  of  
Corrections . Sup. Ct. Mich. Certiorari denied.

No. 1190, Mise. Ramirez  v . Eyman , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1191, Mise. Ylagan  v . Immigrati on  and  Nat -
uraliza tion  Servi ce . C. A. 7th Cir. Certiorari denied. 
Richard W. Lowery for petitioner. Solicitor General 
Griswold, Assistant Attorney General Wilson, and Bea-
trice Rosenberg for respondent.

No. 1192, Mise. Matutina  v . Immigration  and  
Naturalizati on  Service . C. A. 7th Cir. Certiorari 
denied. Richard W. Lowery for petitioner. Solicitor 
General Griswold, Assistant Attorney General Wilson, 
and Beatrice Rosenberg for respondent.

No. 1193, Mise. Johnson , aka  Johnston  v . Smit h , 
Warden . C. A. 5th Cir. Certiorari denied. Reported 
below: 414 F. 2d 645.

No. 1194, Mise. Salazar  v . Calif ornia  Departm ent  
of  Corrections  et  al . C. A. 9th Cir. Certiorari 
denied.

No. 1198, Mise. Joseph  v . La Vallee , Warden . C. A. 
2d Cir. Certiorari denied. Reported below: 415 F. 2d 
150.

No. 1199, Mise. Brow n  et  al . v . Chasta in  et  al . 
C. A. 5th Cir. Certiorari denied. Tobias Simon for 
petitioners. Thomas C. Britton for respondents. Re-
ported below: 416 F. 2d 1012.

No. 1204, Mise. George  v . Russell , Warden . C. A. 
6th Cir. Certiorari denied.



952 OCTOBER TERM, 1969

February 27, 1970 397 U. S.

No. 1205, Mise. Kelem  v . United  States . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 416 F. 2d 346.

No. 1207, Mise. Roge rs  v . Unite d  States . C. A. 
10th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 416 F. 2d 926.

No. 1218, Mise. Lebosk y  v . United  States . C. A. 
3d Cir. Certiorari denied. William H. Sheil for peti-
tioner. Solicitor General Griswold for the United States. 
Reported below: 413 F. 2d 280.

No. 1220, Mise. Sturgi s v . Warden , Maryla nd  
Peniten tiary . Ct. Sp. App. Md. Certiorari denied.

No. 1221, Mise. Sanders  v . United  States ; and
No. 1223, Mise. Buschkotter  v . United  States . 

C. A. 5th Cir. Certiorari denied. Richard R. Paradise 
for petitioner in No. 1221, Mise., and Albert Datz for 
petitioner in No. 1223, Mise. Solicitor General Griswold, 
Assistant Attorney General Wilson, and Philip R. Mona-
han for the United States in both cases. Reported 
below: 416 F. 2d 194.

No. 1222, Mise. Rensi ng  v . Follet te , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 1226, Mise. Ely  v . Rockef ell er , Governor  of  
New  York , et  al . C. A. 2d Cir. Certiorari denied.

No. 1227, Mise. Clark  v . Krop p, Warden . C. A. 
6th Cir. Certiorari denied.

No. 1228, Mise. Johnso n  v . Califor nia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported be-
low: 271 Cal. App. 2d 616, 76 Cal. Rptr. 768.
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No. 1231, Mise. Campbell  v . Wainwri ght , Correc -
tions  Director . C. A. 5th Cir. Certiorari denied. 
Earl Faircloth, Attorney General of Florida, and Ray-
mond L. Marky, Assistant Attorney General, for re-
spondent. Reported below: 416 F. 2d 949.

No. 1234, Mise. Henry  v . Unite d State s . C. A. 
2d Cir. Certiorari denied. William E. Hellerstein for 
petitioner. Solicitor General Griswold for the United 
States. Reported below: 417 F. 2d 267.

No. 1235, Mise. Roybal  v . Lloyd , Correct ional  
Supe rinten dent . C. A. 9th Cir. Certiorari denied.

No. 1236, Mise. Willi ams  v . Deegan , Warde n .
C. A. 2d Cir. Certiorari denied.

No. 1237, Mise. Muell er  v . Craven , Warden . 
C. A. 9th Cir. Certiorari denied.

No. 1239, Mise. Norman  v . Procunier , Correc -
tions  Direct or . C. A. 9th Cir. Certiorari denied.

No. 1261, Mise. Philli ps  v . United  States . C. A. 
5th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 416 F. 2d 954.

No. 1262, Mise. Craig  v . Finch , Secre tary  of  
Health , Education , and  Welf are . C. A. 5th Cir. 
Certiorari denied. James D. Davis for petitioner. So-
licitor General Griswold, Assistant Attorney General 
Ruckelshaus, Robert U Zener, and Robert E. Kopp for 
respondent. Reported below: 416 F. 2d 721.

No. 1263, Mise. Hunt  v . Craven , Warden . Sup. 
Ct. Cal. Certiorari denied.
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No. 1266, Mise. Sartain  v . Unite d  States . C. A. 
10th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 413 F. 2d 338.

No. 1268, Mise. Fersner  v . United  States . C. A. 
4th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 416 F. 2d 403.

No. 1269, Mise. Sanche z v . Iowa  State  Parole  
Board  et  al . Sup. Ct. Iowa. Certiorari denied.

No. 1270, Mise. Mink  v . Ziel , Clerk , U. S. Dis trict  
Court . C. A. 6th Cir. Certiorari denied.

No. 1275, Mise. Sanchez  v . United  Stat es . C. A. 
10th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 1278, Mise. Mink  v . Buchkoe , Warden . C. A. 
6th Cir. Certiorari denied.

No. 1280, Mise. Flint  v . Wainwri ght , Correc tions  
Direc tor . C. A. 5th Cir. Certiorari denied.

No. 1281, Mise. Skolnick  v . Mayor  of  Chicago  
et  al . C. A. 7th Cir. Certiorari denied. Raymond F. 
Simon, Marvin E. Aspen, and Edmund Hatfield for 
respondents. Reported below: 415 F. 2d 1291.

No. 1287, Mise. Fritzb erg  v . Wainwri ght , Correc -
tio ns  Director . C. A. 5th Cir. Certiorari denied. 
Earl Faircloth, Attorney General of Florida, and J. Ter-
rell Williams, Assistant Attorney General, for respondent. 
Reported below: 416 F. 2d 917.

No. 1297, Mise. Ship p v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.
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No. 1290, Mise. Baxter  v . Hawa ii . Sup. Ct. Hawaii. 
Certiorari denied. Reported below: 51 Haw. 157, 454 
P. 2d 366.

No. 1311, Mise. Hood  v . Field , Men ’s Colony  
Superi ntendent . C. A. 9th Cir. Certiorari denied.

No. 1317, Mise. Freeman  v . Ohio . Sup. Ct. Ohio. 
Certiorari denied. Melvin G. Rueger and Leonard 
Kirschner for respondent.

No. 1320, Mise. Paluch  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied.

No. 1335, Mise. Burke  v . Sharkey , Acting  Warden . 
C. A. 1st Cir. Certiorari denied.

No. 1364, Mise. Tucker  v . Unite d  States . C. A. 
2d Cir. Certiorari denied. Donald J. Zoeller, Harry C. 
Batchelder, Jr., and Thomas R. Esposito for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Roger A. Pauley for 
the United States. Reported below: 415 F. 2d 867.

No. 1375, Mise. Walton  
Superi ntendent . C. A. 3d

No. 1401, Mise. Furtak  
N. Y. Certiorari denied.

v. Russ ell , Correcti onal  
Cir. Certiorari denied.

v. New  York . Ct. App.

No. 1408, Mise. Gordon  v . National  Broadca sti ng  
Co., Inc . C. A. 2d Cir. Certiorari denied. Lawrence 
J. McKay for respondent.

No. 1432, Mise. Wallace  v . United  Stat es . C. A.
6th Cir. Certiorari denied. Reported below: 418 F. 
2d 876.
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No. 1441, Mise. Watts  v . Unite d  Stat es . C. A. 2d 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States.

No. 1443, Mise. Saffiot i v . Catherw ood , Indus -
trial  Commis sioner  of  New  York . C. A. 2d Cir. 
Certiorari denied. Reported below: 417 F. 2d 971.

No. 1457, Mise. Caldwell  v . Unit ed  States . C. A. 
9th Cir. Certiorari denied.

No. 1475, Mise. Brown  v . Copin ger , Warden . 
C. A. 4th Cir. Certiorari denied.

No. 1483, Mise. Bills  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States.

No. 1508, Mise. Hammo nd  v . Georgia . Sup. Ct. Ga. 
Certiorari denied. Guy B. Scott, Jr., for petitioner. 
Arthur K. Bolton, Attorney General of Georgia, Harold 
N. Hill, Jr., Executive Assistant Attorney General, and 
Marion O. Gordon, Assistant Attorney General, for re-
spondent. Reported below: 225 Ga. 545, 170 S. E. 2d 
226.

No. 1529, Mise. Simp son  v . Unite d  States . C. A. 
2d Cir. Certiorari denied. Phylis Skloot Bamberger 
and William E. Hellerstein for petitioner.

No. 254, Mise. Thomas  v . Kentucky . Ct. App. Ky. 
Certiorari denied. Mr . Justice  Dougla s  is of the opin-
ion that certiorari should be granted. John B. Breck-
inridge, Attorney General of Kentucky, and George F. 
Rabe, Assistant Attorney General, for respondent. Re-
ported below: 437 S. W. 2d 512.
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No. 145, Mise. Bruno  v . Herold , State  Hospi tal  
Direct or . C. A. 2d Cir. Certiorari denied. Mr . Jus -
tice  Marsh all  took no part in the consideration or deci-
sion of this petition. Gretchen White Oberman for peti-
tioner. Louis J. Lefkowitz, Attorney General of New 
York, Samuel A. Hirshowitz, First Assistant Attorney 
General, Joel Lewittes, Assistant Attorney General, for 
respondent. Reported below: 408 F. 2d 125.

No. 1196, Mise. Bloet h v . La Valle e , Warden . 
C. A. 2d Cir. Certiorari denied. Mr . Justice  Marshall  
took no part in the consideration or decision of this 
petition.

No. 1230, Mise. Tomaiolo  v . Unite d  Stat es . C. A. 
2d Cir. Certiorari denied. Mr . Just ice  Marsh all  
took no part in the consideration or decision of this 
petition. Solicitor General Griswold for the United 
States.

No. 183, Mise. Jackso n  v . Illinois . App. Ct. Ill., 
1st Dist. Certiorari denied. Mr . Justice  Douglas  is 
of the opinion that certiorari should be granted. Gerald 
W. Getty for petitioner. William J. Scott, Attorney 
General of Illinois, and Joel M. Flaum, Assistant Attor-
ney General, for respondent. Reported below: 103 Ill. 
App. 2d 209, 243 N. E. 2d 551.

No. 484, Mise. Cros by  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Mr . Justic e  Douglas  is of the 
opinion that certiorari should be granted. Samuel S. 
Jacobson for petitioner. Solicitor General Griswold, 
Assistant Attorney General Wilson, Beatrice Rosenberg, 
and Edward Fenig for the United States. Reported 
below: 410 F. 2d 1145.
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No. 808, Mise. Reyes  v . Kelly , Judge . Sup. Ct. 
Fla. Certiorari denied. Mr . Just ice  Douglas  is of the 
opinion that certiorari should be granted. George C. 
Dayton for petitioner. Earl Faircloth, Attorney Gen-
eral of Florida, and Reeves Bowen, Assistant Attorney 
General, for respondent. Reported below: 224 So. 2d 
303.

No. 1030, Mise. Jones  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Mr . Justice  Douglas  is of 
the opinion that certiorari should be granted. Craw-
ford C. Martin, Attorney General of Texas, Nola White, 
First Assistant Attorney General, Pat Bailey, Executive 
Assistant Attorney General, and Robert C. Flowers and 
Howard M. Fender, Assistant Attorneys General, for 
respondent. Reported below: 442 S. W. 2d 698.

No. 1144, Mise. Ande rson  v . South  Caroli na . 
Sup. Ct. S. C. Motion to defer consideration denied. 
Certiorari denied. Robert L. Chipley, Jr., and Betty 
Sloan for petitioner.

Rehearing Denied
No. 190. Turner  v . United  State s , 396 U. S. 398;
No. 656. American  Smelt ing  & Refini ng  Co. v. 

County  of  Contra  Costa  et  al ., 396 U. S. 273;
No. 657. Acker  v . United  States , 396 U. S. 1003;
No. 681. Fish kin  et  al . v . United  States  Civil  

Servic e  Comm iss ion  et  al ., 396 U. S. 278;
No. 20, Mise. Smith  v . Unite d  Stat es , 396 U. S. 

1027;
No. 918, Mise. Norman  v . United  Stat es , 396 U. S. 

1018; and
No. 931, Mise. Stacy  v . Van  Curen , Correction al  

Superi ntendent , 396 U. S. 1045. Petitions for rehear-
ing denied.
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No. 602, Mise. Neely  v . Unite d  State s , 396 U. S. 
917, 1031. Motion for leave to file second petition for 
rehearing denied.

No. 744, Mise. Birbeck  v . Calif ornia , 396 U. S. 970. 
Motion for leave to file petition for rehearing denied.

March  2, 1970

Miscellaneous Orders
No. 18, Orig. Illi nois  v . Missouri . Report of 

Special Master received and ordered filed. Exceptions, 
if any, with supporting briefs may be filed on or before 
June 1, 1970. Reply briefs, if any, to such exceptions 
may be filed on or before July 15, 1970. [For earlier 
orders herein, see, e. g., 386 U. S. 902.]

No. 18, Mise. Funic ello  v . New  Jersey . Sup. Ct. 
N. J. Motion to dismiss petition for writ of certiorari 
as to deceased petitioner Forcella granted. Jack Green-
berg, James M. Nabrit III, Michael Meltsner, Norman 
C. Amaker, Anthony Amsterdam., Richard Newman, and 
Gerald T. Foley, Jr., on the motion. Reported below: 
52 N. J. 263, 245 A. 2d 181.

No. 1517, Mise. Dennis  v . Wainw right , Correc -
tions  Direc tor ; and

No. 1518, Mise. Dinkins  v . Blackwell , Warden . 
Motions for leave to file petitions for writs of habeas 
corpus denied.

Probable Jurisdiction Noted
No. 788. Blount , Postmaster  General , et  al . v . 

Rizz i, dba  Mail  Box . Appeal from D. C. C. D. Cal. 
Probable jurisdiction noted. Solicitor General Gris-
wold, Assistant Attorney General Ruckelshaus, and 
David Nelson for appellants. Stanley Fleishman for 
appellee. Reported below: 305 F. Supp. 634.
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No. 782. Morris  et  al . v . Schoonf ield , Warden , 
et  al . Appeal from D. C. Md. Probable jurisdiction 
noted and case set for oral argument immediately fol-
lowing No. 1089 [Williams v. Illinois, probable jurisdic-
tion noted, 396 U. S. 1036]. Robert G. Fisher, Aaron 
M. Schreiber, Elsbeth Levy Bothe, and Melvin L. Wulf 
for appellants. George L. Russell, Jr., for Schoonfield, 
and Alfred J. O’Ferrall III, Assistant Attorney General, 
for the State of Maryland, appellees. Reported below: 
301 F. Supp. 158.

No. 812. United  States  et  al . v . Book  Bin . Ap-
peal from D. C. N. D. Ga. Probable jurisdiction noted 
and case set for oral argument immediately following 
No. 788, supra. Solicitor General Griswold, Assistant 
Attorney General Ruckelshaus, and David Nelson for 
the United States et al. Robert Eugene Smith and 
Hugh W. Gibert for appellee. Reported below: 306 F. 
Supp. 1023.

Certiorari Granted
No. 1058. Philli ps v . Martin  Mariett a Corp . 

C. A. 5th Cir. Certiorari granted. Jack Greenberg, 
James M. Nabrit III, Norman C. Amaker, and Earl 
M. Johnson for petitioner. William Y. Akerman and 
Clark C. Vogel for respondent. Solicitor General Gris-
wold, Assistant Attorney General Leonard, Lawrence G. 
Wallace, Robert T. Moore, and Stanley P. Hebert for 
the United States as amicus curiae in support of the 
petition. Reported below" 411 F. 2d 1.

Certiorari Denied. (See also No. 1087, ante, p. 147; 
and No. 1181, ante, p. 149.)

No. 1053. Bearden  et  al . v . Oklaho ma . Ct. Crim. 
App. Okla. Certiorari denied. Louis A. Fischl for peti-
tioners. Reported below7: 458 P. 2d 909, 914.
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No. 870. De Lyra  v . United  States ;
No. 966. Parks  v . United  States ;
No. 980. Cris ona  v . United  States ; and
No. 981. De Lyra  v . United  States . C. A. 2d Cir. 

Certiorari denied. James M. La Rossa for petitioner 
in No. 870; Eugene J. Moran for petitioner in No. 966; 
Maurice Edelbaum for petitioner in No. 980; and Jacob 
P. Lefkowitz for petitioner in No. 981. Solicitor Gen-
eral Griswold, Assistant Attorney General Wilson, and 
Beatrice Rosenberg for the United States in all four 
cases. Reported below: 416 F. 2d 107.

No. 945. Goss ett  et  al . v . United  States ; and
No. 991. Claridg e et  al . v . United  States . C. A. 

9th Cir. Certiorari denied. Stephen I. Zetterberg for 
petitioners in each case. Solicitor General Griswold, 
Assistant Attorney General Kashiwa, S. Billingsley Hill, 
and Edmund B. Clark for the United States in both 
cases. Reported below: No. 945, 416 F. 2d 565; and 
No. 991, 416 F. 2d 933.

No. 949. Dunn  v . United  States . C. A. 4th Cir. 
Certiorari denied. Norman B. Smith for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Edward Fenig for the 
United States. Reported below: 418 F. 2d 245.

No. 1012. Serbian  Easte rn  Orthod ox  Congrega -
tion  of  “St . George ,” Elizabe th , New  Jersey , et  al . 
v. Serbian  Eastern  Orthodox  Congregation  of  “St . 
George ,” Eliz abet h , New Jers ey (Diocese  for  
East ern  State s of  Ameri ca  and  Canada ), et  al . 
Super. Ct. N. J. Certiorari denied. Daniel J. Russell 
for petitioners. Jeremiah D. O’Dwyer for respondents. 
Reported below: 106 N. J. Super. 22, 254 A. 2d 119.



962 OCTOBER TERM, 1969

March 2, 1970 397 U. S.

No. 961. Deal  et  al . v . Nelson  et  al . Sup. Ct. 
Ill. Certiorari denied. William J. Voelker, Jr., for peti-
tioners. William J. Scott, Attorney General of Illinois, 
and Francis T. Crowe, Assistant Attorney General, for 
respondents. Reported below: 43 Ill. 2d 192, 251 N. E. 
2d 234.

No. 964. Rosen son  v . Unite d States . C. A. 5th 
Cir. Certiorari denied. G. W. Gill, Sr., and Geo. M. 
Leppert for petitioner. Solicitor General Griswold, As- 
sistant Attorney General Wilson, and Beatrice Rosen-
berg for the United States. Reported below: 417 F. 2d 
629.

No. 967. Estate  of  Ups haw  et  al . v . Commis sioner  
of  Internal  Revenue . C. A. 7th Cir. Certiorari de-
nied. Jack C. Brown for petitioners. Solicitor General 
Griswold and Assistant Attorney General Walters for 
respondent. Reported below: 416 F. 2d 737.

No. 1059. Chubet  v . Unite d Stat es . C. A. 8th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, Beatrice Rosenberg, 
and Robert G. Maysack for the United States. Re-
ported below: 414 F. 2d 1022.

No. 1060. Fish el  Products  Co. v. Commod ity  
Credit  Corp , et  al . C. A. 9th Cir. Certiorari denied. 
Solicitor General Griswold, Assistant Attorney General 
Ruckelshaus, and Robert V. Zener for respondents. Re-
ported below: 415 F. 2d 1255.

No. 1063. Burns  et  al . v . Board  of  Superv is ors  of  
Fairfax  County . Sup. Ct. App. Va. Certiorari de-
nied. Bertie E. Tubaugh for petitioners. Donald C. 
Stevens for respondent.
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No. 1071. Konigsb erg  v . Cicc one , Medica l  Center  
Direct or , et  al . C. A. 8th Cir. Certiorari denied. 
Frederick Bernays Wiener and Frank A. Lopez for peti-
tioner. Solicitor General Griswold for respondents. 
Reported below: 417 F. 2d 161.

No. 1085. Columbia  Broadcasti ng  System , Inc . v . 
Poos, Chief  Judge , U. S. Dis trict  Court . C. A. 7th 
Cir. Certiorari denied. Don H. Reuben and Lawrence 
Gunnels for petitioner. J. F. Schlafly for respondent.

No. 1091. Avern  Trust  et  al . v . Clarke  et  al . 
C. A. 7th Cir. Certiorari denied. Robert A. Sprecher 
for petitioners. John H. Bishop for respondents. Re-
ported below: 415 F. 2d 1238.

No. 1102. Yeargin  v . Hamilton  Memorial  Hos -
pital  et  al . Sup. Ct. Ga. Certiorari denied. Hugh 
G. Head, Jr., and H. Garland Head III for petitioner. 
Lemuel Hugh Kemp for respondents. Reported below: 
225 Ga. 661, 171 S. E. 2d 136.

No. 1116. E. M. Whitt ent on , Inc ., et  al . v . Neigh -
bors  et  al . Sup. Ct. Fla. Certiorari denied. Mon-
terey Campbell III for petitioners. Al. J. Cone for 
respondents.

No. 1131. Chamb ers  v . Road  Dis trict  No . 505 of  
Tangipah oa  Paris h , Louis iana , et  al . Sup. Ct. La. 
Certiorari denied. Allen B. Pierson, Jr., for petitioner. 
Jack P. F. Gremillion, Attorney General of Louisiana, 
Leonard E. Yokum, and Fred G. Benton, Sr., for re-
spondents. Bertrand DeBlanc and E. E. Huppen- 
bauer, Jr., for Acadia Parish School Board as amicus 
curiae. Reported below: 255 La. 55, 229 So. 2d 698.
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No. 1126. Univers al  Marine  Corp , et  al . v . Ency -
clope dia  Britannica , Inc . C. A. 2d Cir. Certiorari 
denied. John J. Sullivan for petitioners. F. Herbert 
Prem for respondent. Reported below: 422 F. 2d 7.

No. 1139. Konigsb erg  v . New  York . C. A. 2d Cir. 
Certiorari denied. Frank A. Lopez for petitioner. 
Frank S. Hogan, Michael R. Juviler, and David Otis 
Fuller, Jr., for respondent.

No. 1152. Dugger  v . United  States . C. A. 8th 
Cir. Certiorari denied. Lewis E. Pierce and Robert G. 
Duncan for petitioner. Solicitor General Griswold for 
the United States. Reported below: 418 F. 2d 201.

No. 1163. Unite d Mine  Workers  of  Americ a  v . 
Tennes see  Consolidated  Coal  Co . et  al . C. A. 6th 
Cir. Certiorari denied. Edward L. Carey, Harrison 
Combs, Willard P. Owens, E. H. Rayson, and M. E. 
Boiarsky for petitioner. William D. Spears, Judson 
Harwood, William M. Ables, Jr., and John A. Rowntree 
for respondents. Reported below: 416 F. 2d 1192.

No. 907. United  States  v . 959.68 Acres  of  Land  
in  Mercer  County , Pennsy lvani a . C. A. 3d Cir. 
Certiorari denied. Mr . Justic e  Dougla s  is of the opin-
ion that certiorari should be granted. Solicitor General 
Griswold, Assistant Attorney General Kashiwa, S. Bill-
ingsley Hill, and Edmund B. Clark for the United States. 
Bernard Goldstone for respondent. Reported below: 
415 F. 2d 401.

No. 1067. Wright  v . Virginia . Sup. Ct. App. Va. 
Certiorari denied. Mr . Just ice  Douglas  is of the opin-
ion that certiorari should be granted. Stanley M. 
Dietz for petitioner.
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No. 1064. General  Electri c  Co . v . National  Labor  
Rela tio ns  Board  et  al . C. A. 2d Cir. Certiorari de-
nied. Mr . Justice  Marsh all  took no part in the 
consideration or decision of this petition. David L. 
Benetar for petitioner. Solicitor General Griswold, 
Arnold Ordman, Dominick L. Manoli, Norton J. Come, 
and Eugene B. Granoj for National Labor Relations 
Board, and Irving Abramson and Ruth Weyand for 
International Union of Electrical, Radio & Machine 
Workers, AFL-CIO, respondents. Milton A. Smith for 
Chamber of Commerce of the United States as amicus 
curiae in support of the petition. Reported below: 418 
F. 2d 736.

No. 1078. Mc Clai n v . United  States . C. A. 9th 
Cir. Certiorari denied. Mr . Justi ce  Black , Mr . Jus -
tice  Harlan , and Mr . Justice  Brennan  would grant 
the petition for certiorari, vacate the judgment of the 
Court of Appeals, and remand the case to that court for 
further consideration in light of Leary v. United States, 
395 U. S. 6 (1969). See Street v. New York, 394 U. S. 
576, 586 (1969); Stromberg v. California, 283 U. S. 359 
(1931). Burton Marks for petitioner. Solicitor Gen-
eral Griswold for the United States. Reported below: 
417 F. 2d 489.

No. 1132, Mise. Dess ureault  v . Arizona . Sup. Ct. 
Ariz. Certiorari denied. Z. Simpson Cox for petitioner. 
Gary K. Nelson, Attorney General of Arizona, and Carl 
Waag, Assistant Attorney General, for respondent. Re-
ported below: 104 Ariz. 380 and 439, 453 P. 2d 951 
and 454 P. 2d 981.

No. 1158, Mise. Travnikoff  v . Wood , Rehabi lita -
tio n Center  Superi ntendent . C. A. 9th Cir. Cer-
tiorari denied.
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No. 625, Mise. Lugo -Baez  v . Unite d  States . C. A. 
8th Cir. Certiorari denied. John L. Boeger for peti-
tioner. Solicitor General Griswold for the United States. 
Reported below: 412 F. 2d 435.

No. 1154, Mise. Mc Caull ey  v . Califor nia . C. A. 
9th Cir. Certiorari denied.

No. 1161, Mise. Towles  v . Reincke , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 1163, Mise. Daniel  v . Zelke r , Acti ng  Warden . 
Ct. App. N. Y. Certiorari denied.

No. 1185, Mise. New hous e v . Mis terly , Sheri ff . 
C. A. 9th Cir. Certiorari denied. & Carter McMorris 
for petitioner. Reported below: 415 F. 2d 514.

No. 1212, Mise. Jones  v . Hare , Secre tary  of  State  
of  Michigan , et  al . C. A. 6th Cir. Certiorari denied.

No. 1219, Mise. Gore  v . Alaba ma . Ct. App. Ala. 
Certiorari denied. Fred Blanton, Jr., for petitioner. 
Reported below: 45 Ala. App. 146, 227 So. 2d 432.

No. 1286, Mise. Colli ns  v . L. M. White  Contract -
ing  Co. et  al . Sup. Ct. Ariz. Certiorari denied. 
Edward W. Scruggs for respondent State Compensation 
Fund. Reported below: 104 Ariz. 485, 455 P. 2d 963.

No. 1302, Mise. Clausell  v . United  State s . C. A. 
2d Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 1305, Mise. Barnes  v . Ohio . Ct. App. Ohio, 
Cuyahoga County. Certiorari denied. John T. Corri-
gan for respondent.
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No. 1333, Mise. Di Filip po  v . New  York . App. 
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 1334, Mise. Knuckles  v . Brierley , Correc -
tio nal  Superi ntende nt . C. A. 3d Cir. Certiorari 
denied.

No. 1337, Mise. Berry  v . Craven , Warden . Sup. 
Ct. Cal. Certiorari denied.

No. 1389, Mise. Mc Enti re  v . United  States . C. A. 
8th Cir. Certiorari denied. Reported below: 417 F. 
2d 626.

No. 1392, Mise. Marrone  v . Alaska . Sup. Ct. 
Alaska. Certiorari denied. Reported below: 458 P. 
2d 736.

No. 1395, Mise. Butle r  v . Henry , Admin ist rator . 
C. A. 4th Cir. Certiorari denied.

No. 1407, Mise. De Clara  v . Johns ton . C. A. 2d 
Cir. Certiorari denied.

No. 1414, Mise. Jackson  v . New  Jerse y . Super. 
Ct. N. J. Certiorari denied. Richard Newman for 
petitioner.

No. 1422, Mise. Tornabene  et  al . v . United  States . 
C. A. 7th Cir. Certiorari denied. Solicitor General 
Griswold, Assistant Attorney General Wilson, and 
Beatrice Rosenberg for the United States. Reported 
below: 418 F. 2d 71.

No. 1428, Mise. Doming uez  v . Calif ornia . Ct. 
App. Cal., 2d App. Dist. Certiorari denied.
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No. 1439, Mise. Feist  v . Crave n , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1444, Mise. Jasko  v . Patuxent  Insti tution  
Direct or . C. A. 4th Cir. Certiorari denied.

No. 1459, Mise. Cook  v . Superi ntende nt , Virginia  
Penit enti ary . C. A. 4th Cir. Certiorari denied.

No. 1473, Mise. Calmena te  v . Hogan , Distr ict  
Attor ney  of  New  York  County , et  al . C. A. 2d Cir. 
Certiorari denied.

No. 1474, Mise. Goff  v . United  States . Ct. Cl. 
Certiorari denied. Solicitor General Griswold for the 
United States.

No. 1476, Mise. Carter  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied.

No. 1477, Mise. Dear  v . Dear . App. Ct. Ill., 2d
Dist. Certiorari denied.

No. 1479, Mise. Will iams  v . Unite d  Stat es . C. A. 
5th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 416 F. 2d 4.

No. 1481, Mise. Plasen cia  et  al . v . United  States . 
C. A. 6th Cir. Certiorari denied. Solicitor General 
Griswold for the United States.

No. 1285, Mise. O’Conno r  v . Unite d  Stat es . C. A. 
9th Cir. Certiorari denied. Mr . Justi ce  Douglas  is of 
the opinion that certiorari should be granted. Leigh 
Athearn for petitioner. Solicitor General Griswold for 
the United States. Reported below: 415 F. 2d 1110.
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No. 1486, Mise. Brown  v . Florida . Dist. Ct. App. 
Fla., 3d Dist. Certiorari denied. Jeffrey Michael 
Cohen for petitioner. Reported below: 223 So. 2d 337.

No. 1487, Mise. Davis  v . Unite d  State s . C. A. 10th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 416 F. 2d 960.

No. 1488, Mise. Stark  v . United  State s . C. A. 9th 
Cir. Certiorari denied. Ralph J. Steinberg for peti-
tioner. Solicitor General Griswold for the United States. 
Reported below: 418 F. 2d 901.

No. 1491, Mise. Bryant  v . Follette , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 1330, Mise. Brooks  v . United  Stat es . C. A. 
6th Cir. Certiorari denied. Mr . Just ice  Douglas  is of 
the opinion that certiorari should be granted. Reber F. 
Boult, Jr., Charles Morgan, Jr., Richard Bellman, 
Howard Moore, Jr., Melvin L. Wulf, and Eleanor H. 
Norton for petitioner. Solicitor General Griswold, As-
sistant Attorney General Wilson, and Philip R. Mona-
han for the United States. Reported below: 415 F. 
2d 502.

No. 1482, Mise. Kemp  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Mr . Justice  Douglas  is of the 
opinion that certiorari should be granted. Howard 
Moore, Jr., for petitioner. Solicitor General Griswold 
for the United States. Reported below: 415 F. 2d 1185.

No. 1614, Mise. Santos  v . New  York . Ct. App. 
N. Y. Certiorari denied. Mr . Justice  Douglas  is of 
the opinion that certiorari should be granted. William 
E. Hellerstein for petitioner. Frank S. Hogan, Michael 
R. Juviler, and David Otis Fuller, Jr., for respondent.
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No. 1390, Mise. Hotel , Motel  & Club  Employ ees  
Union  Local  6 v. Shultz , Secretar y  of  Labor . C. A. 
2d Cir. Certiorari denied. Mr . Just ice  Marshall  
took no part in the consideration or decision of this 
petition. Solicitor General Griswold, Assistant Attor-
ney General Ruckelshaus, and Robert V. Zener for 
respondent.

Rehearing Denied
No. 1256, Mise., October Term, 1968. Camp bell  v . 

United  States , 393 U. S. 1121, 395 U. S. 954. Motion 
for leave to file second petition for rehearing denied. 
The  Chief  Justice  took no part in the consideration 
or decision of this motion.

No. 805. Shapiro , Welf are  Commi ss ioner  of  Con -
nect icut  v. Doe , 396 U. S. 488; and

No. 928, Mise. Smith  v . Georgia , 396 U. S. 1045. 
Petitions for rehearing denied.

No. 631. Carline r  et  al . v . Commis sio ner  of  Dis -
tric t  of  Columbia  et  al ., 396 U. S. 987. Motion for 
leave to file petition for rehearing denied.

March  9, 1970

Miscellaneous Orders
No. —. Upjohn  Co . v . Finch , Secre tary  of  

Healt h , Education , and  Welf are , et  al . C. A. 6th 
Cir. Application for stay, presented to Mr . Justice  
Stew art , and by him referred to the Court, denied. 
Mr . Justi ce  Stewart  took no part in the consideration 
or decision of this application. Stanley L. Temko and 
Herbert Dym for applicant. Solicitor General Griswold 
in opposition. C. Joseph Stetler for Pharmaceutical 
Manufacturers Assn, as amicus curiae in support of the 
application.
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No. 1400, Mise. Edge  v . Smith , Warden ; and
No. 1585, Mise. Shephe rd  v . Wingo , Warden . 

Motions for leave to file petitions for writs of habeas 
corpus denied.

No. 1314, Mise. Mc Dowell  v . Pauls on , Clerk , 
Court  of  Appe als . Motion for leave to file petition for 
writ of mandamus denied. Solicitor General Griswold 
in opposition.

Certiorari Granted. (See No. 1136, ante, p. 232.)

Certiorari Denied
No. 814. Irwin  et  ux . v . Dempse y -Tegel er  & Co., 

Inc . C. A. 7th Cir. Certiorari denied. John H. 
Bishop for petitioners. Bernard Weisberg for respond-
ent. Reported below: 415 F. 2d 1348.

No. 833. Hairs ton  v . Pate , Warden , et  al . C. A. 
7th Cir. Certiorari denied. Marshall Patner for peti-
tioner. William J. Scott, Attorney General of Illinois, 
and James R. Thompson, Joel M. Flaum, and Warren K. 
Smoot, Assistant Attorneys General, for respondents.

No. 847. Acunt o  et  al . v . Unite d  State s ; and
No. 902. DiNors cio  et  al . v . Unite d  States . C. A. 

2d Cir. Certiorari denied. Philip Vitello for petitioners 
in No. 847, and Michael A. Querques for petitioners in 
No. 902. Solicitor General Griswold, Assistant Attorney 
General Wilson, and Beatrice Rosenberg for the United 
States in both cases. Reported below: No. 902, 419 
F. 2d 83.

No. 1084. Gabler  v . Illino is . App. Ct. Ill., 2d Dist. 
Certiorari denied. John Powers Crowley for petitioner. 
Reported below: 111 Ill. App. 2d 121, 249 N. E. 2d 340.
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No. 963. Dis trict  Council  of  Paint ers  No . 16 of  
Alameda  et  al . Counti es  v . Painters  Union  Local  
127 et  al . C. A. 9th Cir. Certiorari denied. Joseph 
E. Smith for petitioner. Francis J. McTernan for re-
spondents. Reported below: 415 F. 2d 1121.

No. 1043. Bars aloux  v . United  States . C. A. 5th 
Cir. Certiorari denied. Julius Lucius Echeles for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, Jerome M. Feit, and Edward Fenig for 
the United States. Reported below: 419 F. 2d 1299.

No. 1073. Mac Elvai n et  al ., dba  Deep  Rock  
Drilling  Co . v . Securitie s and  Exchange  Commis -
si on . C. A. 5th Cir. Certiorari denied. J. Campbell 
Palmer III for petitioners. Solicitor General Grisivold, 
Philip A. Loomis, Jr., and David Ferber for respondent. 
Reported below: 417 F. 2d 1134.

No. 1086. City  of  Miami  Beach  v . Manilow  et  al . 
Sup. Ct. Fla. and Dist. Ct. App. Fla., 3d Dist. Certiorari 
denied. Raphael Steinhardt for petitioner. Reported 
below: 213 So. 2d 589; 226 So. 2d 805.

No. 1088. Thomps on  et  al . v . Boyle , U. S. Distr ict  
Judge . C. A. 5th Cir. Certiorari denied. Donald V. 
Organ for petitioners. Reported below: 417 F. 2d 1041.

No. 1096. Mc Willi ams  v . California . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. B. W. Minsky 
for petitioner.

No. 1097. Torello  v . Illi nois . App. Ct. Ill., 1st 
Dist. Certiorari denied. Anna R. Lavin for petitioner. 
Reported below: 109 Ill. App. 2d 433, 248 N. E. 2d 725.



ORDERS 973

397 U.S. March 9, 1970

No. 1092. Paul  v . Colorad o State  Board  of  Law  
Examiners . Sup. Ct. Colo. Certiorari denied.

No. 1098. Parker  v . Cargill , Inc . C. A. 5th Cir. 
Certiorari denied. Raymond H. Kierr for petitioner. 
Reported below: 417 F. 2d 772.

No. 1108. Chart  et  al . v . Wisconsin . Sup. Ct. Wis. 
Certiorari denied. Richard E. Sommer, pro se, and for 
other petitioners. Reported below: 44 Wis. 2d 421, 171 
N. W. 2d 331.

No. 1110. Clover  Co ., Inc ., et  al . v . General  
Agency , Inc ., of  Pennsylvania  et  al . C. A. 6th Cir. 
Certiorari denied. John G. O'Mara, pro se, and for other 
petitioners. Kenneth L. Anderson for respondents.

No. 1119. Herrero  et  al . v . United  States . C. A. 
9th Cir. Certiorari denied. Finton J. Phelan, Jr., and 
J. C. Arriola for petitioners. Solicitor General Griswold, 
Assistant Attorney General Kashiwa, Edmund B. Clark, 
and William M. Cohen for the United States. Reported 
below: 416 F. 2d 945.

No. 1147. Kell y  v . Unite d  States . C. A. D. C. Cir. 
Certiorari denied. King David for petitioner. Solicitor 
General Griswold, Assistant Attorney General Wilson, 
Jerome M. Feit, and Edward Fenig for the United States.

No. 159, Mise. Curry  v . Nelso n , Warden . C. A. 
9th Cir. Certiorari denied. James E. Harrington for 
petitioner. Thomas C. Lynch, Attorney General of Cal-
ifornia, Albert W. Harris, Jr., Assistant Attorney Gen-
eral, and John T. Murphy, Deputy Attorney General, 
for respondent. Reported below: 405 F. 2d 110.
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No. 1154. Kesl er  v . California . App. Dept., Super. 
Ct. Cal., County of Los Angeles. Certiorari denied. 
Hyman Gold for petitioner.

No. 168, Mise. Broeckel  v . Green , Correction al  
Supe rinten dent . C. A. 6th Cir. Certiorari denied. 
James R. Willis for petitioner. Paul W. Brown, Attorney 
General of Ohio, and Leo J. Conway, Stephen M. Miller, 
and Thomas H. Palmer, Assistant Attorneys General, for 
respondent.

No. 351, Mise. Jacks on  v . California . Sup. Ct. 
Cal. Certiorari denied. Thomas C. Lynch, Attorney 
General of California, Doris H. Maier, Assistant Attor-
ney General, and Roger E. Venturi, Deputy Attorney 
General, for respondent.

No. 655, Mise. Bradley  v . Kentucky . Ct. App. 
Ky. Certiorari denied. John B. Breckinridge, Attor-
ney General of Kentucky, and Joseph L. Famularo, As-
sistant Attorney General, for respondent. Reported 
below: 439 S. W. 2d 61.

No. 969, Mise. Hibbi tt  v . New  York . C. A. 2d 
Cir. Certiorari denied. Louis J. Lejkowitz, Attorney 
General of New York, Samuel A. Hirshowitz, First As-
sistant Attorney General, and Joel H. Sachs, Assistant 
Attorney General, for respondent.

No. 1170, Mise. Mc Laughlin  v . Massachusetts  
et  al . C. A. 1st Cir. Certiorari denied. James F. 
Meehan for respondent Twentieth Century-Fox Film 
Corp.

No. 1173, Mise. Wils on  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.
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No. 1217, Mise. Escarcega  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Thomas Lisle 
Schechter for petitioner. Reported below: 273 Cal. App. 
2d 853, 78 Cal. Rptr. 785.

No. 1224, Mise. Gonzague  v . New  York . Ct. App. 
N. Y. Certiorari denied. Morton L. Ginsberg for 
petitioner.

No. 1243, Mise. Grant  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1245, Mise. Collins  v . United  States . C. A. 
5th Cir. Certiorari denied. Charles K. Cosner for peti-
tioner. Solicitor General Griswold for the United States. 
Reported below: 416 F. 2d 1252.

No. 1247, Mise. Allman  v . Silbergli tt , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 1252, Mise. Hill  v . Craven , Warden . Sup. Ct. 
Cal. Certiorari denied.

No. 1254, Mise. Guido  v . Illinois . Sup. Ct. Ill. 
Certiorari denied. Reported below: 44 Ill. 2d 376, 256 
N. E. 2d 321.

No. 1283, Mise. Alers  v . Municipal ity  of  San  
Juan . C. A. 1st Cir. Certiorari denied.

No. 1288, Mise. Hanig  v . Cox , Penitent iary  Super -
intende nt . C. A. 4th Cir. Certiorari denied. Byron 
N. Scott for petitioner.

No. 1292, Mise. Gilm ore  v . Craven , Warden .
C. A. 9th Cir. Certiorari denied.
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No. 1294, Mise. Dodrill  v . West  Virgi nia . C. A. 
4th Cir. Certiorari denied.

No. 1307, Mise. Jones  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1319, Mise. Trevat han  v . United  States . 
C. A. 6th Cir. Certiorari denied. Solicitor General 
Griswold for the United States. Reported below: 415 
F. 2d 898.

No. 1348, Mise. Sande rs  v . United  States . C. A. 
5th Cir. Certiorari denied. James L. Guilmartin and 
Stanley Jay Bartel for petitioner. Solicitor General 
Griswold for the United States. Reported below: 415 
F. 2d 621.

No. 1393, Mise. Baker  v . United  Stat es . C. A. 2d 
Cir. Certiorari denied. Robert Kasanoj for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, and Beatrice Rosenberg for the United States. 
Reported below: 419 F. 2d 83.

No. 1434, Mise. Moore  v . Arizona . Sup. Ct. Ariz. 
Certiorari denied. Gary K. Nelson, Attorney General 
of Arizona, and Carl Waag, Assistant Attorney General, 
for respondent. Reported below: 104 Ariz. 545, 456 P. 
2d 915.

No. 1495, Mise. Chacon  v . Nelson , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1558, Mise. Barkley  v . Commis sio ner  of  In -
ternal  Revenue . C. A. 9th Cir. Certiorari denied. 
Solicitor General Griswold, Assistant Attorney General 
Walters, and Thomas L. Stapleton for respondent. Re-
ported below: 418 F. 2d 575.
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No. 1540, Mise. Mc Daniels  v . Pitches s , Sheriff , 
et  al . C. A. 9th Cir. Certiorari denied.

No. 1206, Mise. Gruver  v . Secretar y of  Health , 
Education , and  Welfare . C. A. D. C. Cir. Certiorari 
denied. The  Chief  Justice  took no part in the con-
sideration or decision of this petition. Solicitor General 
Griswold, Assistant Attorney General Ruckelshaus, and 
Kathryn H. Baldwin for respondent. Reported below: 
---- U. S. App. D. C.----- , 426 F. 2d 1195.

No. 1303, Mise. Robins on  v . Unite d  Stat es . C. A. 
D. C. Cir. Certiorari denied. The  Chief  Justice  took 
no part in the consideration or decision of this petition. 
De Long Harris for petitioner. Solicitor General Gris-
wold, Assistant Attorney General Wilson, Beatrice 
Rosenberg, and Roger A. Pauley for the United States.

No. 1448, Mise. Goldsmit h v . Unit ed  Stat es . 
C. A. D. C. Cir. Certiorari denied. The  Chief  Jus -
tice  took no part in the consideration or decision of this 
petition. Solicitor General Griswold, Assistant Attorney 
General Wilson, Beatrice Rosenberg, and Edward Fenig 
for the United States.

No. 1506, Mise. Mordecai  v . Unit ed  Stat es . C. A. 
D. C. Cir. Certiorari denied. The  Chief  Justice  took 
no part in the consideration or decision of this petition. 
Paul Bender for petitioner. Solicitor General Griswold 
for the United States. Reported below: 137 U. S. App. 
D. C. 198, 421 F. 2d 1133.

Rehearing Denied
No. 714. Swain  et  al . v . Board  of  Adjus tment  of  

the  City  of  Univer si ty  Park  et  al ., 396 U. S. 277. 
Petition for rehearing denied.
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No. 1285, October Term, 1968. Detr oit  Vital  Foods , 
Inc . v. United  Stat es , 395 U. S. 935; and

No. 687. Ginzburg  et  al . v . Goldw ater , 396 U. S. 
1049. Petitions for rehearing denied. The  Chief  Jus -
tice  took no part in the consideration or decision of these 
petitions.

March  16, 1970

Miscellaneous Orders
No.---- . Swann  et  al . v . Charlotte -Mecklen burg

Board  of  Education  et  al . C. A. 4th Cir. Motion to 
vacate order of United States Court of Appeals for the 
Fourth Circuit and to reinstate order of the United 
States District Court for the Western District of North 
Carolina, presented to The  Chief  Justic e , and by him 
referred to the Court, denied. Jack Greenberg, James 
M. Nabrit III, and Conrad 0. Pearson on the motion.

No. ---- . Shaw  Internati onal  Theatre s , Inc . v .
Municip al  Court  for  the  San  Jose -Milp itas  Judicial  
Dist rict , County  of  Santa  Clara  (State  of  Califor -
nia , real  party  in  inte rest ). Sup. Ct. Cal. Appli-
cation for stay of action by the Municipal Court for the 
San Jose-Milpitas Judicial District, presented to Mr . 
Justi ce  Douglas , and by him referred to the Court, de-
nied. Edward DeGrazia and Stanley Fleishman for 
applicant. Thomas C. Lynch, Attorney General, Michael 
J. Phelan, Deputy Attorney General, and Albert W. 
Harris, Jr., Assistant Attorney General, for the State of 
California in opposition.

No. 2, Mise. Chandler , U. S. Distri ct  Judge  v . 
Judi cial  Counc il  of  the  Tenth  Circui t  of  the  
United  State s . Motion of Stephen S. Chandler, pro se, 
for leave to file reply brief, after argument, granted. 
[For earlier orders herein, see, e. g., 396 U. S. 809.]



ORDERS 979

397 U.S. March 16, 1970

No. 1210. South  Hill  Neighborhood  Assn ., Inc ., 
et  al . v. Romney , Secre tary  of  Housi ng  and  Urban  
Developm ent , et  al . C. A. 6th Cir. Application for 
injunction, presented to Mr . Justice  Stewar t , and by 
him referred to the Court, denied. Eugene F. Mooney 
for petitioners. Solicitor General Griswold in opposition.

Probable Jurisdiction Noted*

Certiorari Granted. (See also No. 1391, Mise., ante, 
p. 246.)

No. 1117. Zenith  Radio  Corp . v . Hazeltine  Re -
searc h , Inc . C. A. 7th Cir. Motion to use record in 
No. 49, October Term, 1968, granted. Certiorari granted. 
Thomas C. McConnell, Philip J. Curtis, and Francis J. 
McConnell for petitioner. John T. Chadwell, Victor P. 
Kayser, Joseph V. Giffin, M. Hudson Rathburn, and 
Laurence B. Dodds for respondent. Reported below: 
418 F. 2d 21.

Certiorari Denied. (See also No. 1090, ante, p. 245; and
No. 1360, Mise., ante, p. 244.)

No. 882. Boston  & Providence  Railroad  Devel op -
ment  Group  v . Bartl ett , Trus tee  in  Reorganization , 
et  al . C. A. 1st Cir. Certiorari denied. Armistead B. 
Rood for petitioner. Charles W. Mulcahy, Jr., for re-
spondent Bartlett, Robert W. Meserve for respondent 
Boston & Providence Railroad Corporation Stockholders’ 
Committee, and James Garfield, for respondent Smith. 
Reported below: 413 F. 2d 137.

*[Rep ort er ’s Not e : An order noting probable jurisdiction in 
No. 735, Whitcomb, Governor of Indiana n . Chavis et al., No. 761, 
Ruckelshaus et al. v. Chavis et al., and No. 1198, Whitcomb, Gov-
ernor of Indiana v. Chavis et al., issued on March 16, 1970, was 
revoked on March 23, 1970, on which date probable jurisdiction 
was noted in No. 1198. See post, p. 984.]
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No. 1095. Mensen  v . Balti more  & Ohio  Railroad  
Co. Sup. Ct. Ill. Certiorari denied. Mr . Justic e  
Black  and Mr . Justic e  Douglas  are of the opinion that 
certiorari should be granted. Leonard J. Dunn for peti-
tioner. Norman J. Gundlach for respondent.

No. 1111. Ranjel  et  al . v. City  of  Lansing  et  al . 
C. A. 6th Cir. Certiorari denied. Mr . Justice  Douglas  
is of the opinion that certiorari should be granted. Jack 
Greenberg for petitioners. Thomas C. Mayer for re-
spondents. Solicitor General Griswold and Assistant 
Attorney General Leonard for the United States as 
amicus curiae in support of the petition. Reported 
below: 417 F. 2d 321.

No. 1296. Norris  et  al . v . Alabama  Republi can  
State  Executive  Committee  et  al . Sup. Ct. Ala. 
Motion to expedite consideration of petition for writ of 
certiorari granted. Certiorari denied. Fred Blanton, Jr., 
for petitioners.

No. 784, Mise. Cuadrado  v. United  States . C. A. 
2d Cir. Certiorari denied. Preben Jensen for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 413 F. 2d 633.

No. 1006, Mise. Palos  v . United  States . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Wilson, Jerome M. Feit, and 
Roger A. Pauley for the United States. Reported be-
low: 416 F. 2d 438.

No. 1137, Mise. Jones  v . United  Stat es . C. A. 2d 
Cir. Certiorari denied. Norman H. Schaumberger for 
petitioner. Solicitor General Griswold for the United 
States.
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No. 261, Mise. Enneking  et  al . v . Florida . Sup. 
Ct. Fla. Certiorari denied. Mr . Justice  Douglas  is of 
the opinion that certiorari should be granted. Earl Fair-
cloth, Attorney General of Florida, and Wallace E. All- 
britton, Assistant Attorney General, for respondent.

Assignment Order
An order of The  Chief  Justic e designating and as-

signing Mr. Justice Reed (retired) to perform judicial 
duties in the United States Court of Claims beginning 
March 12, 1970, and ending March 12, 1970, and for such 
further time as may be required to complete unfinished 
business, pursuant to 28 U. S. C. § 294 (a), is ordered 
entered on the minutes of this Court, pursuant to 28 
U. S. C. § 295.

March  20, 1970

Dismissal Under Rule 60
No. 1773, Mise. Pell iti er  v . United  States  Court  

of  Appeals  for  the  Ninth  Circuit . Motion for leave 
to file petition for writ of mandamus dismissed pursuant 
to Rule 60 of the Rules of this Court.

March  23, 1970

Miscellaneous Orders
No. 696. Law  Student s Civil  Rights  Resear ch  

Council , Inc ., et  al . v . Wadmo nd  et  al . Appeal from 
D. C. S. D. N. Y. [Probable jurisdiction noted, 396 
U. S. 999.] Motion of appellants for permission for 
two attorneys to participate in oral argument and for 
additional time for oral argument denied. Alan H. 
Levine for Law Students Civil Rights Research Coun-
cil, Inc., et al., and Leonard B. Boudin for Wexler et al., 
on the motion.
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No.---- . Haag  et  al . v . Jordan , Secretary  of  State
of  Califor nia , et  al . D. C. C. D. Cal. Application for 
temporary injunction, presented to Mr . Justi ce  Doug -
las , and by him referred to the Court, denied. David A. 
Binder for applicants.

No. ---- . Spindel  v. La Vallee , Warden . Sup. Ct.
N. Y. Application for bail, presented to Mr . Justice  
Douglas , and by him referred to the Court, denied. 
Patrick M. Wall for applicant. Frank S. Hogan and 
Michael R. Juviler in opposition.

No. 565. Dyson  et  al . v . Stein . Appeal from D. C. 
N. D. Tex. [Probable jurisdiction noted, 396 U. S. 954.] 
Motion of Stanley Fleishman, pro se, for leave to par-
ticipate in oral argument as amicus curiae denied.

No. 726. Mit chell  et  al . v . Donovan , Secretary  
of  State  of  Minnesota , et  al . Appeal from D. C. 
Minn. [Probable jurisdiction noted, 396 U. S. 1000.] 
Motion of appellants to remove case from summary 
calendar granted and 45 minutes allotted to each side. 
Lynn S. Costner on the motion.

No. 1093. United  States  v . Phillips burg  National  
Bank  & Trust  Co . et  al . Appeal from D. C. N. J. 
[Probable jurisdiction noted, ante, p. 933.] Motion of 
appellees to remove case from summary calendar granted. 
Philip L. Roache, Jr., on the motion.

No. 420, Mise. Norsw orthy  v . Field , Men ’s Col -
ony  Supe rinten dent . Motion for leave to file petition 
for writ of habeas corpus denied. Thomas C. Lynch, 
Attorney General of California, William E. James, As-
sistant Attorney General, and Mark L. Christensen, 
Deputy Attorney General, in opposition.
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No. 1142. Elkanich  v . United  Stat es . C. A. 9th 
Cir. [Certiorari granted, 396 U. S. 1057.] Motion of 
petitioner to enlarge record granted. Charles A. Miller 
on the motion.

No. 1382, Mise. In re  Disb arment  of  Edwards . 
It having been reported to the Court that William D. 
Edwards of Columbus, Ohio, has been disbarred from the 
practice of law by the Supreme Court of Ohio, and this 
Court, by order of December 8, 1969 [396 U. S. 953], 
having suspended the said William D. Edwards from the 
practice of law in this Court and directed that a rule 
issue requiring him to show cause why he should not 
be disbarred;

And it appearing that the said rule was duly issued 
and served upon the respondent, and that the time 
within which to file a return to the rule has expired and 
no return to the rule having been filed;

It  Is Ordered  that the said William D. Edwards be, 
and he is hereby, disbarred from the practice of law in 
this Court and that his name be stricken from the roll 
of attorneys admitted to practice before the Bar of this 
Court.

No. 429, Mise. Szijarto  v. Oberhauser  et  al . Mo-
tion for leave to file petition for writ of habeas corpus 
denied. Thomas C. Lynch, Attorney General of Cali-
fornia, William E. James, Assistant Attorney General, 
and Jimmie E. Tinsley, Deputy Attorney General, in 
opposition.

No. 1547, Mise. Hunt  v . Craven , Warden ;
No. 1596, Mise. Jackson  et  al . v . Sheya , Judge , 

et  al .; and
No. 1625, Mise. Hands ford  v . Blackwe ll , Warden . 

Motions for leave to file petitions for writs of habeas 
corpus denied.
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No. 1607, Mise. Time , Inc . v . Blanke . Motion for 
leave to file petition for writ of certiorari denied. Mr . 
Justi ce  Douglas  is of the opinion that the motion 
should be granted. Harold R. Medina, Jr., and Cicero C. 
Sessions on the motion.

No. 1260, Mise. White  v . Padula  et  al . Motion 
for leave to file petition for writ of mandamus denied.

Probable Jurisdiction Noted or Postponed
No. 1198. Whitcomb , Governor  of  Indiana  v . 

Chavis  et  al .* Appeal from D. C. S. D. Ind. Prob-
able jurisdiction noted. Theodore L. Sendak, Attorney 
General of Indiana, Richard C. Johnson, Chief Deputy 
Attorney General, and William F. Thompson, Assistant 
Attorney General, for appellant. James Manahan for 
appellees. Reported below: 307 F. Supp. 1362.

No. 905. Grove  Press , Inc ., et  al . v . Maryland  
State  Board  of  Censors . Appeal from Ct. App. Md. 
Probable jurisdiction noted. Edward de Grazia, Nathan 
Lewin, Arnold M. Weiner, and Alan M. Dershowitz for 
appellants. Francis B. Burch, Attorney General of 
Maryland, and Thomas N. Biddison, Jr., Assistant At-
torney General, for appellee. Thomas R. Asher and 
Melvin L. Wulf for American Civil Liberties Union 
et al. as amici curiae in support of appellants. Reported 
below: 255 Md. 297, 258 A. 2d 240.

*[Rep ort er ’s Not e : The Court’s order of March 16, 1970, noting 
probable jurisdiction in No. 735, Whitcomb, Governor of Indiana v. 
Chavis et al., No. 761, Ruckelshaus et al. v. Chavis et al., and 
No. 1198, Whitcomb, Governor of Indiana n . Chavis et al., is 
revoked (see ante, p. 979).]
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No. 900. United  States  v . Fanche r . Appeal from 
D. C. S. D. Probable jurisdiction noted. Solicitor Gen-
eral Griswold, Assistant Attorney General Wilson, Bea-
trice Rosenberg, and Roger A. Pauley for the United 
States. Louis K. Freiberg for appellee.

No. 1221. Wisconsin  v . Constantineau . Appeal 
from D. C. E. D. Wis. Probable jurisdiction noted. 
Robert W. Warren, Attorney General of Wisconsin, and 
Benjamin Southwick and Robert D. Martinson, Assist-
ant Attorneys General, for appellant. S. A. Schapiro 
for appellee. Reported below: 302 F. Supp. 861.

No. 1082. United  States  v . Weller . Appeal 
from D. C. N. D. Cal. Motion to remand denied. Fur-
ther consideration of question of jurisdiction postponed 
to hearing of case on the merits. Solicitor General Gris-
wold on the motion. Fay Stender in opposition. Re-
ported below: 309 F. Supp. 50.

No. 1149. Byrne , Distr ict  Attor ney  of  Suffol k  
County , et  al . v . Karalexi s  et  al . Appeal from D. C. 
Mass. Motion to vacate order of this Court of Decem-
ber 15, 1969 [396 U. S. 976], denied. Mr . Justic e  
Douglas  is of the opinion that the motion should be 
granted. Probable jurisdiction noted and case set for 
oral argument immediately following No. 905 [probable 
jurisdiction noted, supra}.*  Garrett H. Byrne and Rob-
ert H. Quinn, Attorney General of Massachusetts, pro 
sese, and John Wall and Lawrence P. Cohen, Assistant 
Attorneys General, for appellants. Edward de Grazia, 
Nathan Lewin, and Alan M. Dershowitz for appellees. 
Reported below: 306 F. Supp. 1363.

*[Rep orte r ’s Note : At the time No. 1149 was argued, No. 905 
was not ready for argument; thus the cases were not argued 
together.]



986 OCTOBER TERM, 1969

March 23, 1970 397 U.S.

Certiorari Granted. (See also No. 128, ante, p. 315; and 
No. 943, Mise., ante, p. 320.)

No. 835. National  Assoc iati on  of  Securi ties  
Dealers , Inc . v . Securitie s  and  Exchange  Commiss ion  
et  al . C. A. D. C. Cir. Certiorari granted. The  
Chief  Justice  took no part in the consideration or deci-
sion of this petition. Joseph B. Levin and Lloyd J. Der-
rickson for petitioner. Solicitor General Griswold and 
Philip A. Loomis, Jr., for Securities and Exchange Com-
mission, and Archibald Cox and Stephen Ailes for First 
National City Bank, respondents. Reported below: 136 
U. S. App. D. C. 241, 420 F. 2d 83.

No. 843. Investm ent  Compa ny  Insti tute  et  al . 
v. Camp , Comptr oll er  of  the  Currency , et  al . C. A. 
D. C. Cir. Certiorari granted and case set for oral argu-
ment immediately following No. 835 [certiorari granted, 
supra]. The  Chief  Justice  took no part in the con-
sideration or decision of this petition. G. Duane Vieth, 
James F. Fitzpatrick, and Robert L. Augenblick for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Ruckelshaus, Alan S. Rosenthal, and C. West-
brook Murphy for respondent Camp, and Archibald Cox 
and Stephen Ailes for respondent First National City 
Bank. Reported below: 136 U. S. App. D. C. 241, 420 
F. 2d 83.

No. 1125. Willi ams  v . Unit ed  States . C. A. 9th 
Cir. Certiorari granted and case set for oral argument 
immediately following No. 1142 [Elkanich v. United 
States, certiorari granted, 396 U. S. 1057]. Philip M. 
Haggerty for petitioner. Solicitor General Griswold, As-
sistant Attorney General Wilson, Jerome M. Feit, and 
Robert G. Maysack for the United States. Reported 
below: 418 F. 2d 159.
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Certiorari Denied. (See also No. 1055, ante, p. 315;
No. 1107, ante, p. 316; No. 943, Mise., ante, p. 320;
No. 1374, Mise., ante, p. 318; and No. 1403, Mise., 
ante, p. 318.)

No. 129. Industrial  Nation al  Bank  of  Rhode  
Island  v . Wingate  Corp .; and

No. 225. Camp , Comptr oll er  of  the  Currency  v . 
Wingate  Corp . C. A. 1st Cir. Certiorari denied. 
Matthew W. Goring, Robert W. Meserve, and John B. 
Newhall for petitioner in No. 129, and Solicitor General 
Griswold, Assistant Attorney General Ruckelshaus, and 
Alan S. Rosenthal for petitioner in No. 225. Eustace T. 
Pliakas and Edward J. Regan for respondent in both 
cases. Reported below: 408 F. 2d 1147.

No. 794. Burdette  v . Tennes se e . Sup. Ct. Tenn. 
Certiorari denied. Lawrence J. Bernard, Jr., for peti-
tioner. Thomas E. Fox, Deputy Attorney General of 
Tennessee, and Lance D. Evans, Assistant Attorney Gen-
eral, for respondent.

No. 1017. Beaudi ne  v . United  States . C. A. 5th 
Cir. Certiorari denied. Raymond E. LaPorte and 
Frank Ragano for petitioner. Solicitor General Gris-
wold, Assistant Attorney General Wilson, and Beatrice 
Rosenberg for the United States. Reported below: 414 
F. 2d 397.

No. 1037. Likins -Fost er  Honolul u  Corp , et  al . v . 
Commis si oner  of  Internal  Reve nue . C. A. 10th Cir. 
Certiorari denied. Valentine Brookes, Bert W. Levit. 
and Edward E. Soule for petitioners. Solicitor General 
Griswold, Assistant Attorney General Walters, Harry 
Baum, and William L. Goldman for respondent. Re-
ported below: 417 F. 2d 285.
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No. 1036. Baker  Commoditi es , Inc . v . Commis -
sione r  of  Internal  Reve nue . C. A. 9th Cir. Cer-
tiorari denied. Carl A. Stutsman, Jr., for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Walters, William Massar, and David English Carmack 
for respondent. Reported below: 415 F. 2d 519.

No. 1051. Huckaby  v . Unite d States . C. A. 6th 
Cir. Certiorari denied. James Easly for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 419 F. 2d 1323.

No. 1094. Sitton  et  ux . v . United  State s et  al . 
C. A. 5th Cir. Certiorari denied. William T. An-
dress, Jr., for petitioners. Solicitor General Griswold, 
Assistant Attorney General Ruckelshaus, and Robert V. 
Zener for the United States, and June R. Welch for 
American Title Company of Dallas, respondents. Re-
ported below: 413 F. 2d 1386.

No. 1112. Chestnu t  Hill  Co . et  al . v . City  of  
Snohomi sh . Sup. Ct. Wash. Certiorari denied. 
T. M. Royce for petitioners. Reported below: 76 
Wash. 2d 741, 458 P. 2d 891.

No. 1120. Associ ated  Pipeli ne  Contractors , Inc ., 
et  al . v. Davis . C. A. 5th Cir. Certiorari denied. 
Edmund E. Woodley for petitioners. Reported below: 
418 F. 2d 920.

No. 1123. Mc Ewen  Manufacturing  Co . v . Na -
tional  Labor  Relati ons  Board  et  al . C. A. D. C. 
Cir. Certiorari denied. Edward Carmack Cochran for 
petitioner. Solicitor General Griswold and Arnold 
Ordman for respondent National Labor Relations Board. 
Reported below: 136 U. S. App. D. C. 226, 419 F. 2d 
1207.
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No. 1132. Nebel  Towing  Co ., Inc ., et  al . v . Olym -
pic  Towing  Corp . C. A. 5th Cir. Certiorari denied. 
John W. Sims and Margot Mazeau for petitioners. 
Malcolm W. Monroe for respondent. Reported below: 
419 F. 2d 230.

No. 1133. Kesl er  v . Departm ent  of  Motor  Ve -
hicles  of  Calif orni a . Sup. Ct. Cal. Certiorari de-
nied. Hyman Gold for petitioner. Reported below: 
1 Cal. 3d 74, 459 P. 2d 900.

No. 1135. Mus cat  et  al . v . Norte  & Co. C. A. 2d 
Cir. Certiorari denied. Murray I. Gurfein for Muscat, 
and William R. Glendon for Huffines, petitioners. Mil-
ton Paulson for respondent. Reported below: 416 F. 
2d 1189.

No. 1138. Mc Guire  et  al . v . Schuyler , Commis -
sioner  of  Patents . C. C. P. A. Certiorari denied. 
Bruce B. Krost for petitioners. Solicitor General Gris-
wold, Assistant Attorney General Ruckelshaus, and 
Alan S. Rosenthal for respondent. Reported below: 57 
C. C. P. A. (Pat.) 706, 416 F. 2d 1322.

No. 1143. Midweste rn  United  Life  Insuranc e  Co . 
v. Brennan . C. A. 7th Cir. Certiorari denied. Albert 
E. Jenner, Jr., Thomas P. Sullivan, John C. Tucker, and 
G. R. Redding for petitioner. Charles B. Feibleman 
for respondent. Reported below: 417 F. 2d 147.

No. 1144. SOMLO ET AL. V. UNITED STATES. C. A. 
7th Cir. Certiorari denied. John G. Premo for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Ruckelshaus, Robert V. Zener, and Robert E. 
Kopp for the United States. Reported below: 416 F. 
2d 640.
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No. 1146. American  Art  Indus tries , Inc . v . Na -
tional  Labor  Relati ons  Board . C. A. 5th Cir. Certio-
rari denied. Joseph A. Perkins for petitioner. Solicitor 
General Griswold and Arnold Ordman for respondent. 
Reported below: 415 F. 2d 1223.

No. 1148. Blair  v . City  of  Fargo  et  al . Sup. Ct. 
N. D. Certiorari denied. Reported below: 171 N. W. 
2d 236.

No. 1150. Green  et  al . v . Wheeler , State  Engi -
neer  of  Oregon . Sup. Ct. Ore. Certiorari denied. 
Marvin S. Nepom for petitioners. Reported below: 254 
Ore. 424, 458 P. 2d 938.

No. 1156. Hall  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. William B. Mahoney for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 421 F. 2d 540.

No. 1160. L. B. Foster  Co . v . National  Labor  Rela -
tions  Board . C. A. 9th Cir. Certiorari denied. Neal 
Powers, Jr., for petitioner. Solicitor General Griswold, 
Arnold Ordman, Dominick L. Manoli, Norton J. Come, 
and Linda Sher for respondent. Reported below: 418 
F. 2d 1.

No. 1206. Patrum  v . City  of  Greensburg . C. A. 
6th Cir. Certiorari denied. Theodore Wurmser for 
petitioner. Robert D. Simmons for respondent. Re-
ported below: 419 F. 2d 1300.

No. 1197. Carter , Truste e  in  Bankruptc y  v . Com -
mer cial  Bank  of  Middlesboro . C. A. 6th Cir. Cer-
tiorari denied. Charles W. Rolph for petitioner. Joseph 
L. Lenihan for respondent. Reported below: 418 F. 2d 
705.
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No. 1162. Boardman  v . United  Stat es . C. A. 1st 
Cir. Certiorari denied. John G. Brooks and William M. 
Kunstler for petitioner. Solicitor General Griswold, 
Assistant Attorney General Wilson, and Philip R. Mona-
han for the United States. Reported below: 419 F. 2d 
110.

No. 1204. Madole  v . Oklahoma  ex  rel . Depart -
ment  of  Highways  of  Oklahoma . Sup. Ct. Okla. 
Certiorari denied. Jerome E. Hemry for petitioner. 
Thomas N. Keltner for respondent. Reported below: 
462 P. 2d 261.

No. 475. Jones  v . Hopp er  et  al . C. A. 10th Cir. 
Motion of National Education Assn, for leave to file 
a brief as amicus curiae granted. Certiorari denied. 
Mr . Justi ce  Douglas  and Mr . Justice  Brennan  are of 
the opinion that certiorari should be granted. Harry K. 
Nier, Jr., for petitioner. Duke W. Dunbar, Attorney 
General of Colorado, John P. Moore, Deputy Attorney 
General, Robert L. Hoecker, Assistant Attorney General, 
and Richard W. Laugesen, Jr., Special Assistant Attor-
ney General, for respondents. Briefs of amici curiae in 
support of the petition were filed by William W. Van 
Alstyne and Herman I. Orentlicher for American Assn, 
of University Professors, and David Rubin, Richard J. 
Medalie, and Alvin Friedman for National Education 
Assn. Reported below: 410 F. 2d 1323.

No. 732. Johnson  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Mr . Justic e  Marsh all  took no part 
in the consideration or decision of this petition. Moses 
Krislov, D. Bruce Shine, and P. D. Maktos for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, Beatrice Rosenberg, and Sidney M. 
Glazer for the United States. Reported below: 414 F. 
2d 22.
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No. 974. Unite d  States  v . Agius . C. A. 5th Cir. 
Motion of respondent to proceed in jorma pauperis 
granted. Certiorari denied. The  Chief  Justi ce , Mr . 
Justice  Stewart , and Mr . Justice  White  are of the 
opinion that certiorari should be granted. Solicitor Gen-
eral Griswold, Assistant Attorney General Wilson, and 
Beatrice Rosenberg for the United States. Reported 
below: 413 F. 2d 915.

No. 1080. Jones  v . Giera ch . Sup. Ct. Ill. Motion 
to dispense with printing petition granted. Certiorari 
denied.

No. 1104. In  re  Mackay . C. A. 9th Cir. Motion 
to dispense with printing petition granted. Certiorari 
denied. Mr . Just ice  Douglas  is of the opinion that 
certiorari should be granted.

No. 237, Mise. Moses  v . Arizon a . Sup. Ct. Ariz. 
Certiorari denied. Gary K. Nelson, Attorney General 
of Arizona, and Carl Waag, Assistant Attorney General, 
for respondent.

No. 306, Mise. Stevens  v . Field , Men ’s Colony  
Superi ntende nt . Ct. App. Cal., 2d App. Dist. Cer-
tiorari denied. Thomas C. Lynch, Attorney General of 
California, William E. James, Assistant Attorney Gen-
eral, and Robert F. Katz, Deputy Attorney General, for 
respondent.

No. 499, Mise. Commander  v . Field , Men ’s  Colony  
Superi ntende nt . Sup. Ct. Cal. Certiorari denied. 
Thomas C. Lynch, Attorney General of California, Wil-
liam E. James, Assistant Attorney General, and 
Marilyn Mayer Moffett, Deputy Attorney General, for 
respondent.
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No. 435, Mise. Pope  v . City  and  County  of  Phila -
delphi a et  al . C. A. 3d Cir. Certiorari denied. 
James D. Crawford and Arlen Specter for respondents.

No. 581, Mise. Daniels  v . Follette , Warden . C. A. 
2d Cir. Certiorari denied. Louis J. Lefkowitz, Attorney 
General of New York, Samuel A. Hirshowitz, First As-
sistant Attorney General, and Joel Lewittes, Assistant 
Attorney General, for respondent.

No. 607, Mise. White  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Rickard Kanner for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, and Philip R. Monahan for the United States. 
Reported below: 415 F. 2d 292.

No. 721, Mise. Felton  v . Rundle , Correctional  
Supe rinten dent . C. A. 3d Cir. Certiorari denied. 
John W. Packet for petitioner. James Douglas Crawford 
and Arlen Specter for respondent. Reported below: 410 
F. 2d 1300.

No. 779, Mise. Serrano  v . New  York . C. A. 2d Cir. 
Certiorari denied. Louis J. Lefkowitz, Attorney General 
of New York, Samuel A. Hirshowitz, First Assistant At-
torney General, and Michael Colodner, Assistant Attor-
ney General, for respondent.

No. 824, Mise. Peters  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Thomas C. Lynch, 
Attorney General of California, William E. James, As-
sistant Attorney General, and Phillip G. Samovar, Dep-
uty Attorney General, for respondent. Reported below: 
271 Cal. App. 2d 562, 76 Cal. Rptr. 760.

No. 1085, Mise. Early  v . United  States . C. A. 
10th Cir. Certiorari denied.
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No. 838, Mise. Grif fin  v . Crave n , Warden . Sup. 
Ct. Cal. Certiorari denied. Thomas C. Lynch, Attor-
ney General of California, and Edsel W. Haws and 
Daniel J. Kremer, Deputy Attorneys General, for 
respondent.

No. 865, Mise. Stew art  v . Brewer , Warden . Sup. 
Ct. Iowa. Certiorari denied. Richard C. Turner, At-
torney General of Iowa, and Michael J. Laughlin, As-
sistant Attorney General, for respondent.

No. 942, yMisc. Cockrell  v . Carter . C. A. 9th 
Cir. Certiorari denied. Burton Marks for petitioner. 
Thomas C. Lynch, Attorney General of California, Wil-
liam E. James, Assistant Attorney General, and Rose- 
Marie Gruenwald, Deputy Attorney General, for re-
spondent. Reported below: 413 F. 2d 256.

No. 1045, Mise. Conway  et  al . v . United  State s . 
C. A. 3d Cir. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Wilson, Kirby W. Pat-
terson, and Jerome M. Feit for the United States. Re-
ported below: 415 F. 2d 158.

No. 1092, Mise. Pearso n et  al . v . Florida . Dist. 
Ct. App. Fla., 3d Dist. Certiorari denied. Phillip A. 
Hubbart for petitioners. Earl Faircloth, Attorney Gen-
eral of Florida, and Harold Mendelow and Arden M. 
Siegendorj, Assistant Attorneys General, for respondent. 
Reported below: 213 So. 2d 616.

No. 1159, Mise. Wynn  v . United  States . C. A. 
10th Cir. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Wilson, and Beatrice 
Rosenberg for the United States. Reported below: 415 
F. 2d 135.
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No. 1149, Mise. Jakubiak  v . United  States . C. A. 
2d Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, and Beatrice Rosen-
berg for the United States.

No. 1211, Mise. Castillo  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied. Reported below: 71 Cal. 2d 
692, 456 P. 2d 141.

No. 1215, Mise. Talley  et  al . v . A & M Construc -
tion  Co., Inc . Sup. Ct. Ala. Certiorari denied. 
Charles Morgan, Jr., Reber F. Boult, Jr., Melvin L. Wulf, 
Eleanor Holmes Norton, and George C. Longshore for 
petitioners. Joseph S. Mead for respondent.

No. 1246, Mise. York  v . Cox , Penitent iary  Super -
intendent . C. A. 4th Cir. Certiorari denied.

No. 1250, Mise. Freem an  v . Ohio . Sup. Ct. Ohio. 
Certiorari denied. Melvin G. Rueger and Leonard 
Kirschner for respondent.

No. 1256, Mise. Merle  v . North  Carolin a  Mutual  
Life  Insurance  Co . C. A. 4th Cir. Certiorari denied.

No. 1259, Mise. Williams  v . Califo rnia  Adult  Au -
thority  et  al . C. A. 9th Cir. Certiorari denied.

No. 1265, Mise. Malo  v . United  States . C. A. 2d 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 417 F. 2d 1242.

No. 1298, Mise. Mundy  v . Hende rson , Warden . 
C. A. 6th Cir. Certiorari denied. David M. Pack, At-
torney General of Tennessee, for respondent. Reported 
below: 416 F. 2d 432.
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No. 1284, Mise. Weinre ich  v . Unite d  State s . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 414 F. 2d 279.

No. 1299, Mise. Watson  v . Common  Pleas  Court , 
Philadelphia . C. A. 3d Cir. Certiorari denied.

No. 1300, Mise. Bennett  v . United  Stat es . C. A. 
7th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 413 F. 2d 237.

No. 1315, Mise. Rasn ick  v . Calif ornia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied.

No. 1327, Mise. Stiltner  v . Rhay , Penite ntiary  
Super intendent , et  al . Sup. Ct. Wash. Certiorari 
denied.

No. 1328, Mise. Chandler  et  al . v . Massa  et  al . 
C. A. 6th Cir. Certiorari denied. Albert Walter Bu-
ford, Jr., for petitioners. J. Woodrow Norvell for re-
spondents. Reported below: 415 F. 2d 560.

No. 1329, Mise. Frye  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 416 F. 2d 963.

No. 1332, Mise. Rehf ield  v . United  States . C. A. 
9th Cir. Certiorari denied. W. Edward Morgan for 
petitioner. Solicitor General Grisivold for the United 
States. Reported below: 416 F. 2d 273.

No. 1339, Mise. Feldt  v . Follette , Warden . C. A. 
2d Cir. Certiorari denied.

No. 1340, Mise. Caffey  v . Miss ouri . Sup. Ct. Mo. 
Certiorari denied. Reported below: 445 S. W. 2d 642.
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No. 1343, Mise. Pope  v . Ferguson , Judge , et  al . 
Sup. Ct. Tex. Certiorari denied. Tom H. Davis for 
petitioner. Crawjord C. Martin, Attorney General of 
Texas, Nola White, First Assistant Attorney General, 
Pat Bailey, Executive Assistant Attorney General, and 
Robert C. Flowers and Gilbert J. Pena, Assistant At-
torneys General, for respondents.

No. 1346, Mise. Lynch  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 1349, Mise. Owen s  v . United  Stat es . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 415 F. 2d 1308.

No. 1350, Mise. Diamond  v . Nelson , Warden . Sup. 
Ct. Cal. Certiorari denied.

No. 1351, Mise. Will iams  v . Follet te , Warden . 
C. A. 2d Cir. Certiorari denied. Reported below: 415 
F. 2d 643.

No. 1353, Mise. Freem an  v . Kropp , Warden . C. A. 
6th Cir. Certiorari denied.

No. 1354, Mise. Alle n v . Califor nia . C. A. 9th 
Cir. Certiorari denied.

No. 1355, Mise. Gill  v . Cox, Penitent iary  Super -
inten dent . C. A. 4th Cir. Certiorari denied.

No. 1356, Mise. Pool  v . Califor nia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 1362, Mise. Cardenas  v . Califo rnia  Adult  
Authority . Sup. Ct. Cal. Certiorari denied.
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No. 1359, Mise. Fukumoto  v . United  States . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 1361, Mise. Brown  v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, Jerome M. Feit, and 
Roger A. Pauley for the United States. Reported be-
low: 417 F. 2d 1068.

No. 1363, Mise. Moodyes  v . Unite d  Stat es . C. A. 
8th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 400 F. 2d 360.

No. 1372, Mise. Sti ltne r  v . Rhay , Peniten tiary  
Supe rinten dent , et  al . Sup. Ct. Wash. Certiorari 
denied.

No. 1373, Mise. Grant  v . Califo rnia . Sup. Ct. Cal. 
Certiorari denied.

No. 1376, Mise. Sulliv an  v . Virgin ia . Sup. Ct. 
App. Va. Certiorari denied. Reported below: 210 Va. 
201 and 205, 169 S. E. 2d 577 and 580.

No. 1378, Mise. Perry  v . Decker , Sheriff . C. A. 
5th Cir. Certiorari denied. Reported below: 415 F. 
2d 773.

No. 1384, Mise. Ross e v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 418 F. 2d 38.

No. 1387, Mise. Snipe  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States.
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No. 1377, Mise. Bradley  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1386, Mise. Shaku r  et  al . v . Mc Grath , Com -
mis sio ner  of  Correction . C. A. 2d Cir. Certiorari 
denied. William M. Kunstler for petitioners. Frank S. 
Hogan for respondent. Jack Greenberg, Michael 
Meltsner, and Elizabeth B. DuBois for NAACP Legal 
Defense and Educational Fund, Inc., as amicus curiae 
in support of the petition. Reported below: 418 F. 2d 
243.

No. 1404, Mise. Connor  v . Wainw right , Correc -
tions  Director . Dist. Ct. App. Fla., 1st Dist. Cer-
tiorari denied.

No. 1405, Mise. Mc Clure  v . Craven , Warden . 
C. A. 9th Cir. Certiorari denied.

No. 1426, Mise. Brown  v . Charles , Judge . Sup. 
Ct. Wis. Certiorari denied.

No. 1446, Mise. Shorts  v . La Vallee , Warden .
C. A. 2d Cir. Certiorari denied.

No. 1447, Mise. Carte r  v . Unit ed  State s . C. A. 
3d Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 417 F. 2d 229.

No. 1453, Mise. Hes s v . Eyman , Warden , et  al . 
Sup. Ct. Ariz. Certiorari denied.

No. 1458, Mise. Woods  v . Michi gan . Sup. Ct. 
Mich. Certiorari denied. Reported below: 382 Mich. 
795.
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No. 1455, Mise. Manier  v . Neil , Warde n . C. A. 
6th Cir. Certiorari denied.

No. 1480, Mise. Galloway  v . New  York . Ct. App. 
N. Y. Certiorari denied. Samuel C. Coleman for peti-
tioner. Frank S. Hogan and Michael R. Juviler for 
respondent. Reported below: 24 N. Y. 2d 935, 249 N. E. 
2d 771.

No. 1484, Mise. Stewart  v . Chicag o Housi ng  
Authority . Sup. Ct. Ill. Certiorari denied. Marshall 
Patner for petitioner. Henry F. Jankowicz for respond-
ent. Reported below: 43 Ill. 2d 96, 251 N. E. 2d 185.

No. 1493, Mise. Williams  v . Iowa  Board  of  Parole  
et  al . Sup. Ct. Iowa. Certiorari denied.

No. 1499, Mise. Bartlett  v . Ohio . Sup. Ct. Ohio. 
Certiorari denied.

No. 1501, Mise. Palumbo  v . Unite d  State s . C. A. 
4th Cir. Certiorari denied.

No. 1502, Mise. Cerullo  v . Follet te , Warden . C. A. 
2d Cir. Certiorari denied. Louis J. Lefkowitz, Attorney 
General of New York, Samuel A. Hirshowitz, First As-
sistant Attorney General, and Amy Juviler, Assistant 
Attorney General, for respondent. Reported below: 416 
F. 2d 156.

No. 1505, Mise. Brooke  v . Family  Court  of  New  
York , County  of  Broome . C. A. 2d Cir. Certiorari 
denied. Reported below: 420 F. 2d 296.
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No. 1511, Mise. Hughes  v . Califo rnia  et  al . Sup. 
Ct. Cal. Certiorari denied.

No. 1527, Mise. Dilworth  v . Calif ornia . Ct. App. 
Cal., 5th App. Dist. Certiorari denied. Reported be-
low: 274 Cal. App. 2d 27, 78 Cal. Rptr. 817.

No. 1550, Mise. Bryant  v . United  Stat es . C. A. 
4th Cir. Certiorari denied. Gerald E. Williams for 
petitioner. Solicitor General Griswold for the United 
States. Reported below: 417 F. 2d 636.

No. 1559, Mise. Coast  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied. Les-
lie A. Bradshaw for petitioner. Reported below: 32 
App. Div. 2d 889, 302 N. Y. S. 2d 1022.

No. 1603, Mise. Smith  v . Illinois . App. Ct. Ill., 
2d Jud. Dist. Certiorari denied. Reported below: 108 
Ill. App. 2d 172, 246 N. E. 2d 689.

No. 1604, Mise. Grim m v . Maryla nd . Ct. Sp. App. 
Md. Certiorari denied. Reported below: 6 Md. App. 
321, 251 A. 2d 230.

No. 1613, Mise. Bohannon  v . United  States . 
C. A. D. C. Cir. Certiorari denied. Jack H. Weiner 
for petitioner. Solicitor General Griswold for the United 
States.

No. 1636, Mise. Brow ne  v . Pennsylv ania . Super. 
Ct. Pa. Certiorari denied. Stanford Shmukler for peti-
tioner. Reported below: 214 Pa. Super. 758, 253 A. 
2d 298.
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No. 1663, Mise. Ros ario  v . United  States . C. A. 
2d Cir. Certiorari denied. Phylis Skloot Bamberger 
and William E. Hellerstein for petitioner. Reported be-
low: 420 F. 2d 661.

No. 1583, Mise. Dunnings  v . Unite d  States . C. A. 
2d Cir. Certiorari denied. Theodore Krieger for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, and Jerome M. Feit for the United 
States. Reported below: 425 F. 2d 836.

No. 589, Mise. Tramme ll  v . New  York . Ct. App. 
N. Y. Certiorari denied. Mr . Justic e Douglas  is of 
the opinion that certiorari should be granted. Burton 
B. Roberts and Daniel J. Sullivan for respondent. Re-
ported below: 23 N. Y. 2d 848, 245 N. E. 2d 727.

No. 1593, Mise. Combs  v . La Vallee , Warden . C. A. 
2d Cir. Certiorari denied. Mr . Justic e Douglas  is of 
the opinion that certiorari should be granted. Robert 
B. Fiske, Jr., for petitioner. Louis J. Lejkowitz, Attor-
ney General of New York, Samuel A. Hirshowitz, First 
Assistant Attorney General, and Hillel Hoffman, As-
sistant Attorney General, for respondent. Reported 
below: 417 F. 2d 523.

No. 1630, Mise. Robinson  v . Missou ri . Sup. Ct. 
Mo. Certiorari denied. Mr . Justice  Douglas  is of the 
opinion that certiorari should be granted. William R. 
Bascom for petitioner. Reported below: 447 S. W. 2d 71.

No. 1019, Mise. Good  v . United  States . C. A. 5th 
Cir. Motion for leave to amend petition or in the 
alternative to file a supplemental brief granted. Cer-
tiorari denied. Clyde W. Woody and Marian S. Rosen 
for petitioner. Solicitor General Griswold, Assistant At-
torney General Wilson, and Beatrice Rosenberg for the 
United States. Reported below: 410 F. 2d 1217 and 415 
F. 2d 771.
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Rehearing Denied
No. 235, Mise. Porte r  v . Calif ornia , 396 U. S. 1042. 

Motion for leave to file petition for rehearing denied.

No. 883, Mise., October Term, 1967. Parker  v . 
Maryland  et  al ., 390 U. S. 982, 1018, 393 U. S. 903. 
Motion for leave to file third petition for rehearing 
denied. The  Chief  Justi ce  took no part in the con-
sideration or decision of this motion.

No. 808. Blincoe  et  ux . v . Wats on , Ass es sor , 
et  al ., 396 U. S. 373;

No. 818. Hawaii an  Oke  & Liquo rs , Ltd . v . Joseph  
E. Seagram  & Sons , Inc ., et  al ., 396 U. S. 1062;

No. 834. Grays on  v . United  States , 396 U. S. 1059;
No. 840. Lacob  v. United  States , 396 U. S. 1059;
No. 854. Stein  v . Luken  et  al ., 396 U. S. 555;
No. 1014. Lampman  et  al . v . Unite d  States  Dis -

trict  Court  for  the  Central  Dist rict  of  California  
et  al ., ante, p. 919;

No. 1020. Lewis  v . United  Stat es , ante, p. 935;
No. 559, Mise. Pruess , Execut or , et  al . v . Hickel , 

Secretary  of  the  Interi or , 396 U. S. 967;
No. 947, Mise. Cuevas  v . Califor nia , 396 U. S. 1045 ;
No. 1036, Mise. Warrin er  v . Fernandez  et  al ., 396 

U. S. 1021;
No. 1212, Mise. Jones  v . Hare , Secre tary  of  State  

of  Michi gan , et  al ., ante, p. 966; and
No. 1364, Mise. Tucker  v . United  States , ante, 

p. 955. Petitions for rehearing denied.

No. 23, Mise. Bive ns  v . United  States , ante, p. 928. 
Petition for rehearing denied. Mr . Justice  Marsha ll  
took no part in the consideration or decision of this 
petition.
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No. 610. Mackay  v . Nesbett , Chief  Justice , Su -
pre me  Court  of  Alask a , et  al ., 396 U. S. 960. Motion 
to dispense with printing petition granted. Motion for 
leave to file petition for rehearing denied. Mr . Justic e  
Douglas  is of the opinion that the motion for leave to 
file petition for rehearing should be granted.

No. 1124, Mise. Dearinge r  v . United  States , 396 
U. S. 1030. Motion for leave to file petition for re-
hearing denied. Mr . Justice  Marshall  took no part in 
the consideration or decision of this motion.

March  30, 1970

Miscellaneous Orders
No. 1066. City  of  Phoeni x  et  al . v . Kolodzi ejsk i . 

Appeal from D. C. Ariz. [Probable jurisdiction noted, 
ante, p. 903.] Motion to dispense with printing amici 
curiae brief of Elizabeth M. Axtell et al. granted. Rich-
ard H. Frank on the motion.

No. 628. Schacht  v . Unite d  State s . C. A. 5th Cir. 
[Certiorari granted, 396 U. S. 984.] Motion of the 
United States for additional time for oral argument 
granted and 45 minutes allotted to each side. Motion of 
David H. Berg for leave to argue pro hac vice granted. 
Solicitor General Griswold on the motion for the United 
States. Chris Dixie on the motion for David H. Berg.

No. 670. Perkins  et  al . v . Matt hew s , Mayor  of  
Canton , et  al . Appeal from D. C. S. D. Miss. [Prob-
able jurisdiction noted, ante, p. 903.] Motion of appel-
lants to advance oral argument denied. Armand Derjner 
on the motion. A. F. Summer, Attorney General of 
Mississippi, and William A. Allain, Assistant Attorney 
General, in opposition.
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No.---- . Harris  v . Unite d States . D. C. E. D.
Mich. Application for bail denied. Solicitor General 
Griswold in opposition.

No. 1922, Mise. In  re  Disbarm ent  of  Allison . It 
is ordered that Earl W. Allison of Columbus, Ohio, be 
suspended from the practice of law in this Court and 
that a rule issue, returnable within 40 days, requiring him 
to show cause why he should not be disbarred from the 
practice of law in this Court.

Probable Jurisdiction Noted
No. 1325, Mise. Jimenez  et  al . v . Naff , Yakima  

County  Audi tor , et  al . Appeal from D. C. E. D. Wash. 
Motion for leave to proceed in forma pauperis granted. 
Probable jurisdiction noted and case transferred to appel-
late docket. Michael Rosen, Thomas H. S. Brucker, 
Pete Tijerina, and Mario Obledo for appellants. Slade 
Gorton, Attorney General, and Robert J. Doran and 
Donald H. Brazier, Jr., Deputy Attorneys General, for 
appellees State of Washington et al. Reported below: 
299 F. Supp. 587.

Certiorari Granted. (See also No. 718, Mise., ante, 
p. 335.)

No. 1178. United  States  v . Distr ict  Court  in  and  
for  the  County  of  Eagle  et  al . Sup. Ct. Colo. Cer-
tiorari granted. Solicitor General Griswold, Assistant 
Attorney General Kashiwa, and Edmund B. Clark for the 
United States. Kenneth Balcomb and Robert L. 
McCarty for respondents District Court in and for the 
County of Eagle et al., and Don H. Sherwood and 
Raphael J. Moses for respondent New Jersey Zinc Co. 
Reported below: ---- Colo.----- , 458 P. 2d 760.
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No. 1072. Amalgam ated  Ass ocia tion  of  Stre et , 
Electric  Railway  & Motor  Coach  Empl oyee s of  
America  et  al . v . Lockridg e . Sup. Ct. Idaho. Cer-
tiorari granted. Isaac N. Groner and Earle W. Putnam 
for petitioners. Robert W. Green for respondent. Re-
ported below: 93 Idaho 294, 460 P. 2d 719.

No. 1179. Ramsey  et  al ., dba  Leon  Nunley  Coal  
Co., et  al . v. Unite d  Mine  Workers  of  Amer ica . C. A. 
6th Cir. Certiorari granted. A. A. Kelly, Sizer Cham-
bliss, William M. Ables, Jr., Clarence Walker, and John 
A. Rowntree for petitioners. Edward L. Carey, Harrison 
Combs, Willard P. Owens, E. H. Rayson, and M. E. 
Boiarsky for respondent. Reported below: 416 F. 2d 
655.

Certiorari Denied
No. 1105. ABC Air  Freight  Co., Inc ., et  al . v . 

Civil  Aeronautic s Board  et  al . C. A. 2d Cir. Cer-
tiorari denied. Louis P. H after and Robert N. Meiser 
for petitioners. Solicitor General Griswold, Assistant 
Attorney General McLaren, Howard E. Shapiro, Joseph 
B. Goldman, and Warren L. Sharjman for respondent 
Civil Aeronautics Board, James M. Verner and Eugene T. 
Liipjert for respondents CF Air Freight, Inc., et al., and 
Homer S. Carpenter for respondents Yellow Freight Sys-
tem, Inc., et al. Reported below: 419 F. 2d 154.

No. 1159. Simon  et  al . v . United  States . C. A. 
2d Cir. Certiorari denied. David W. Peck, Marvin 
Schwartz, and Michael M. Maney for petitioners. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Jerome M. Feit, and Roger A. Pauley for the 
United States. David B. Isbell for American Institute 
of Certified Public Accountants as amicus curiae in sup-
port of the petition. Reported below: 425 F. 2d 796.
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No. 1109. Slade , Guardi an  v . Louisi ana  Power  & 
Ligh t  Co . C. A. 5th Cir. Certiorari denied. Ray-
mond H. Kierr for petitioner. Andrew P. Carter for 
respondent. Reported below: 418 F. 2d 125.

No. 1129. Stoff el , Admini strat or , et  al . v . Slater  
et  al . App. Ct. Ind. Certiorari denied. Thomas W. 
Yoder for petitioners. Phil M. McNagny, Jr., for re-
spondents. Reported below: ---- Ind. App. ---- , 248
N. E. 2d 378.

No. 1134. Schultz  v . Laird , Secre tary  of  Defe nse , 
et  al . C. A. 8th Cir. Certiorari denied. Chester A. 
Bruvold and John S. Connolly for petitioner. Solicitor 
General Griswold, Assistant Attorney General Ruckels- 
haus, Morton Hollander, and Robert E. Kopp for re-
spondents. Reported below: 417 F. 2d 775.

No. 1140. King  Radio  Corp ., Inc . v . National  Labor  
Relati ons  Board . C. A. 10th Cir. Certiorari denied. 
O. B. Eidson and Kenneth C. McGuiness for petitioner. 
Solicitor General Griswold, Arnold Ordman, Dominick L. 
Manoli, Norton J. Come, and Paul J. Spielberg for 
respondent. Reported below: 416 F. 2d 569.

No. 1153. Cashio  v. United  Stat es . C. A. 5th Cir. 
Certiorari denied. Sam J. D’Amico for petitioner. So-
licitor General Griswold, Assistant Attorney General 
Walters, Joseph M. Hoivard, and John P. Burke for the 
United States. Reported below: 420 F. 2d 1132.

No. 1157. Cox, Penitent iary  Sup erint ende nt  v . 
Nelson . C. A. 4th Cir. Certiorari denied. Andrew P. 
Miller, Attorney General of Virginia, and Reno S. 
Harp III, W. Luke Witt, and Gerald L. Baliles, Assistant 
Attorneys General, for petitioner. Reported below: 415 
F. 2d 1154.
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No. 1164. Bis hop  v . United  States . C. A. 10th 
Cir. Certiorari denied. James E. Frasier for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Robert G. Maysack for 
the United States. Reported below: 422 F. 2d 509.

No. 1165. Fomby  et  al . v . Georgia . Ct. App. Ga. 
Certiorari denied. Charles R. Smith for petitioners. 
Reported below: 120 Ga. App. 387, 170 S. E. 2d 585.

No. 1166. Carte r  v . Illinois . App. Ct. Ill., 2d 
Dist. Certiorari denied. John R. Snively for petitioner. 
Reported below: 107 Ill. App. 2d 474, 246 N. E. 2d 320.

No. 1167. Roux v. New  Orleans  Police  Depart -
ment . Sup. Ct. La. Certiorari denied. William F. 
Wessel for petitioner. Reported below: 254 La. 815, 
227 So. 2d 148.

No. 1168. Signorell i v . Malleck . C. A. 2d Cir. 
Certiorari denied. William D. Graham and Zbigniew S. 
Rozbicki for petitioner. Solicitor General Griswold for 
respondent.

No. 1173. United  Marine  Divi sio n , Local  333, Na -
tional  Mariti me  Union , AFL-CIO v. Nation al  Labor  
Relations  Board . C. A. 2d Cir. Certiorari denied. 
Richard L. Newman for petitioner. Solicitor General 
Griswold, Arnold Ordman, Dominick L. Manoli, and 
Norton J. Come for respondent. Reported below: 417 
F. 2d 865.

No. 1177. Dufon  v. Wilbur  Curtis  Co ., Inc ., et  al . 
C. A. 6th Cir. Certiorari denied. Albert Lopatin for 
petitioner.
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No. 1174. Elder -Beerman  Stores  Corp . v . National  
Labor  Relat ions  Board . C. A. 6th Cir. Certiorari 
denied. Jerome Goldman for petitioner. Solicitor Gen-
eral Griswold, Arnold Ordman, Dominick L. Manoli, 
Norton J. Come, and Linda Sher for respondent. Re-
ported below: 415 F. 2d 1375.

No. 1175. Founding  Church  of  Sciento logy  v . 
United  States . Ct. Cl. Certiorari denied. Leonard 
J. Linden for petitioner. Solicitor General Griswold, As- 
sistant Attorney General Walters, and Meyer Rothwacks 
for the United States. Reported below: 188 Ct. Cl. 490, 
412 F. 2d 1197.

No. 1180. Todd  Shipy ards  Corp . v . Mastan  Co ., 
Inc ., et  al . C. A. 3d Cir. Certiorari denied. George 
L. Varian and Francis J. Larkin for petitioner. John R. 
Sheneman for respondent Mastan Co., Inc. Reported 
below: 418 F. 2d 177.

No. 1183. Engelman  v . Cahn , Dist ric t  Attor ney  
of  the  County  of  Nassau , et  al . C. A. 2d Cir. Cer-
tiorari denied. Jacob W. Friedman for petitioner. Wil-
liam Cahn, pro se, and George D. Levine and Jules E. 
Orenstein for respondents. Reported below: 425 F. 2d 
954.

No. 1186. Southfi eld  Police  Off icers  Assn , et  al . 
v. City  of  Southfield  et  al . Sup. Ct. Mich, and Ct. 
App. Mich. Certiorari denied. Noel A. Gage for peti-
tioners. David R. Kratze and Sigmund A. Beras for 
City of Southfield et al., and Theodore Sachs for South-
field Fire Fighters Assn., Local 1029, et al., respondents. 
Reported below: 16 Mich. App. 511, 168 N. W. 2d 484; 
382 Mich. 795.
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No. 1185. Tayler  v . Tayler . Ct. App. Md. Cer-
tiorari denied.

No. 1193. Burke  et  al . v . Hunt , Cons ervator  and  
Truste e , et  al . Sup. Ct. Minn. Certiorari denied. 
Kenneth W. Green and Joe A. Walters for petitioners. 
Douglas M. Head, Attorney General of Minnesota, Arne 
L. Schoeller, Chief Deputy Attorney General, and Clay 
R. Moore, Special Assistant Attorney General, for re-
spondents Hunt et al., and Henry Halladay for respond-
ent Murphy Finance Co. Reported below: 285 Minn. 
77, 172 N. W. 2d 292.

No. 1220. Cumic  v. Knott  et  al . Ct. App. Cal., 
2d App. Dist. Certiorari denied. I. A. Kanarek for 
petitioner. Henry F. Walker for respondent Knott.

No. 889. Hardy , Correc tions  Directo r , et  al . v . 
Matth ews . C. A. D. C. Cir. Motion of respondent 
for leave to proceed in forma pauperis granted. Cer-
tiorari denied. The  Chief  Justi ce , Mr . Just ice  
Stewart , and Mr . Justice  White  are of the opinion 
that certiorari should be granted. Charles T. Duncan, 
Hubert B. Pair, Richard W. Barton, and David P. 
Sutton for petitioners. William W. Greenhalgh and 
Addison Bowman for respondent. Reported below: 137 
U. S. App. D. C. 39, 420 F. 2d 607.

No. 1158. Johnson  v . Unit ed  States . C. A. 4th 
Cir. Certiorari denied. Mr . Justi ce  White  and Mr . 
Justic e Marshall  took no part in the consideration or 
decision of this petition. Charles J. Steele and Joseph 
Sharfsin for petitioner. Solicitor General Griswold, 
Assistant Attorney General Wilson, Jerome M. Feit, and 
Sidney M. Glazer for the United States. Reported 
below: 419 F. 2d 56.
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No. 1076. Mc Bride , Admi nis trat rix  v . United  
Stat es . App. Ct. Ill., 1st Dist. Motion to dispense 
with printing petition granted. Certiorari denied. So-
licitor General Griswold, Assistant Attorney General 
Walters, and Crombie J. D. Garrett for the United States. 
Reported below: 110 Ill. App. 2d 200, 249 N. E. 2d 266.

No. 1194. Stewart  v . Waterman  Steam ship  Corp , 
et  al . C. A. 5th Cir. Motion to dispense with printing 
petition granted. Certiorari denied. Samuel C. Gains- 
burgh and Raymond H. Kierr for petitioner. John W. 
Sims for Waterman Steamship Corp., and Benjamin W. 
Yancey and William E. Wright for Alcoa Steamship Co., 
Inc., respondents. Reported below: 409 F. 2d 1045.

No. 1201. Crocker  v . Unite d States . C. A. 8th 
Cir. Certiorari denied. Mr . Justice  Douglas  is of the 
opinion that certiorari should be granted. Chester A. 
Bruvold for petitioner. Solicitor General Griswold, As- 
sistant Attorney General Wilson, Jerome M. Feit, and 
Robert G. Maysack for the United States. Leon Fried-
man, Marvin M. Karpatkin, Alan H. Levine, and Melvin 
L. Wulf for American Civil Liberties Union et al. as 
amici curiae in support of the petition. Reported below: 
420 F. 2d 307.

No. 274, Mise. Riley  v . New  Jersey . Sup. Ct. N. J. 
Certiorari denied. Reported below: 53 N. J. 575 and 
576; 252 A. 2d 153.

No. 1034, Mise. Ortiz  v . New  York . Ct. App. N. Y. 
Certiorari denied. William E. Hellerstein for petitioner. 
Burton B. Roberts and Daniel J. Sullivan for respondent.

No. 934, Mise. Napper  v . Virginia . Sup. Ct. App.
Va. Certiorari denied.
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No. 425, Mise. Burnett  v . Crouse , Warden . C. A. 
10th Cir. Certiorari denied. Kent Frizzell, Attorney 
General of Kansas, and Ernest C. Ballweg and Edward G. 
Collister, Jr., Assistant Attorneys General, for respondent.

No. 747, Mise. Willi ams  v . Mc Mann , Warden . 
App. Div., Sup. Ct. N. Y., 4th Jud. Dept. Certiorari 
denied. Louis J. Lefkowitz, Attorney General of New 
York, Ruth Kessler Toch, Solicitor General, and Calvin 
M. Berger, Assistant Attorney General, for respondent. 
Reported below: 32 App. Div. 2d 727, 301 N. Y. S. 2d 
903.

No. 790, Mise. Ponce  v . Califo rnia . C. A. 9th Cir. 
Certiorari denied. Thomas C. Lynch, Attorney General 
of California, William E. James, Assistant Attorney Gen-
eral, and Lola McAlpin-Grant, Deputy Attorney General, 
for respondent. Reported below: 409 F. 2d 621.

No. 1010, Mise. Thom ps on  v . New  Jersey . Super. 
Ct. N. J. Certiorari denied.

No. 1059, Mise. Casp er  v . Huber  et  al . Sup. Ct. 
Nev. Certiorari denied. Reported below: 85 Nev. 474, 
456 P. 2d 436.

No. 1064, Mise. Brown  v . Craven , Warden . Sup. 
Ct. Cal. Certiorari denied. Thomas C. Lynch, Attor-
ney General of California, Doris H. Maier, Assistant 
Attorney General, and Charles P. Just, Deputy Attorney 
General, for respondent.

No. 1118, Mise. Van  Gelde rn  v . Superi or  Court  
of  the  County  of  Vent ura . Ct. App. Cal., 2d App. 
Dist. Certiorari denied. Woodruff J. Deem for 
respondent.
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No. 1146, Mise. Early  v . United  Stat es . C. A. 10th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, Beatrice Rosenberg, 
and Robert G. Maysack for the United States.

No. 1165, Mise. Ortiz  v . New  York . Ct. App. N. Y. 
Certiorari denied. William E. Hellerstein for petitioner. 
Burton B. Roberts and Daniel J. Sullivan for respondent.

No. 1167, Mise. Duke  v . Wingo , Warden . C. A. 6th 
Cir. Certiorari denied. Jerold S. Solovy for petitioner. 
Reported below: 415 F. 2d 243.

No. 1180, Mise. Bullock  v . Follet te , Warden .
C. A. 2d Cir. Certiorari denied.

No. 1184, Mise. Johnso n v . Follet te , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 1208, Mise. Jamerson  v . Delhey  et  al . C. A. 
6th Cir. Certiorari denied. Thomas F. Shea for re-
spondents Delhey et al.

No. 1229, Mise. Young  v . United  States  Bureau  of  
Pris ons  et  al . C. A. 9th Cir. Certiorari denied. 
Solicitor General Griswold for respondents.

No. 1248, Mise. Frazi er  v . United  States . C. A. 
4th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 417 F. 2d 1138.

No. 1301, Mise. Gross  et  ux . v . United  States . 
C. A. 8th Cir. Certiorari denied. A. E. Sheridan for 
petitioners. Solicitor General Griswold for the United 
States. Reported below: 416 F. 2d 1205.
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No. 1352, Mise. Irons  v . Mancusi , Warden . C. A. 
2d Cir. Certiorari denied.

No. 1357, Mise. Alexander  v . United  States . C. A. 
7th Cir. Certiorari denied. Leo Holt for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 415 F. 2d 1352.

No. 1365, Mise. Minchew  v . Unite d  Stat es . C. A. 
5th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 417 F. 2d 218.

No. 1370, Mise. Sutton  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1371, Mise. Stevenson  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 1380, Mise. Jacks on  v . Missouri . Sup. Ct. Mo. 
Certiorari denied. Elwyn L. Cady, Jr., for petitioner. 
Reported below: 444 S. W. 2d 389.

No. 1383, Mise. Wright  v . Crouse , Warde n . C. A. 
10th Cir. Certiorari denied.

No. 1396, Mise. Bruton  v . United  State s . C. A. 
Sth Cir. Certiorari denied. Daniel P. Reardon, Jr., for 
petitioner. Solicitor General Griswold for the United 
States. Reported below: 416 F. 2d 310.

No. 1410, Mise. Sailer  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1412, Mise. Valde z v . Craven , Warden . C. A.
9th Cir. Certiorari denied.
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No. 1417, Mise. Baker  v . United  States . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 418 F. 2d 851.

No. 1430, Mise. Wagner  v . United  States . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 416 F. 2d 558.

No. 1433, Mise. Willi amson  v . Arizo na . Sup. Ct. 
Ariz. Certiorari denied. Gary K. Nelson, Attorney 
General of Arizona, and Carl Waag, Assistant Attorney 
General, for respondent. Reported below: 104 Ariz. 
571, 456 P. 2d 941.

No. 1435, Mise. Urbano  v . News  Syndicate  Co ., 
Inc . C. A. 2d Cir. Certiorari denied. James W. 
Rodgers for respondent.

No. 1437, Mise. Taylor  v . United  Stat es . C. A. 
2d Cir. Certiorari denied. Phylis Skloot Bamberger 
and William E. Hellerstein for petitioner. Solicitor 
General Griswold for the United States.

No. 1440, Mise. Gary  v . Follet te , Warden . C. A. 
2d Cir. Certiorari denied. John W. Castles III for 
petitioner. Louis J. Lefkowitz, Attorney General of 
New York, Samuel A. Hirshowitz, First Assistant At-
torney General, and Stephen P. Seligman, Deputy As-
sistant Attorney General, for respondent. Reported 
below: 418 F. 2d 609.

No. 1490, Mise. Cale  v . United  States . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 418 F. 2d 897.
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No. 1512, Mise. Davis  v . Califor nia . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 1503, Mise. Hunt  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, Jerome M. Feit, and 
Robert G. Maysack for the United States. Reported 
below: 419 F. 2d 1.

No. 1516, Mise. Segura  v . Califor nia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported be-
low: 276 Cal. App. 2d 589, 80 Cal. Rptr. 794.

No. 1520, Mise. Tn re  Pinney  Realty  Co ., Inc .
C. A. 1st Cir. Certiorari denied.

No. 1532, Mise. Magee  v . Whittaker , Sherif f , 
et  al . C. A. 9th Cir. Certiorari denied.

No. 1533, Mise. Richa rds on  v . Wainwr ight , Cor -
rectio ns  Direc tor . C. A. 5th Cir. Certiorari denied. 
Reported below: 416 F. 2d 1246.

No. 1552, Mise. Heard  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold for the United States. Reported below: 137 U. S. 
App. D. C. 60, 420 F. 2d 628.

No. 1557, Mise. Willi ams  v . Field , Men ’s Colony  
Supe rinten dent . C. A. 9th Cir. Certiorari denied. 
Reported below: 416 F. 2d 483.

No. 1582, Mise. Stil tne r  v . Rhay , Penit enti ary  
Super intendent , et  al . Sup. Ct. Wash. Certiorari 
denied.
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No. 1609, Mise. Colangelo  v . United  States . C. A. 
4th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 1578, Mise. Mink  v . Hare , Secre tary  of  State  
of  Michi gan . Sup. Ct. Mich. Certiorari denied.

No. 1645, Mise. Edwards  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Alexander Bosko ff for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Wilson, Jerome M. Feit, and Kirby W. Pat-
terson for the United States.

No. 1662, Mise. Carter  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Fred D. Turnage and 
Donald L. Morgan for petitioner. Solicitor General 
Griswold for the United States. Reported below: 136 
U. S. App. D. C. 308, 420 F. 2d 150.

No. 1677, Mise. King  v . United  States . C. A. 4th 
Cir. Certiorari denied. Cullen B. Jones, Jr., for peti-
tioner. Solicitor General Griswold for the United States. 
Reported below: 420 F. 2d 946.

No. 1689, Mise. Saunders  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied. Reported below: 71 Cal. 2d 
997, 458 P. 2d 449.

No. 1388, Mise. Lemieux  v . Robbins , Warden . 
C. A. 1st Cir. Certiorari denied. Mr . Justi ce  Doug -
las  is of the opinion that certiorari should be 
granted. Vincent L. McKusick for petitioner. John W. 
Benoit, Jr., Deputy Attorney General of Maine, for 
respondent. Reported below: 414 F. 2d 353.
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Rehearing Denied
No. 731. Jones  v . State  Board  of  Educati on  of  

Tennes see  et  al ., ante, p. 31;
No. 897. Younge  v . State  Board  of  Regis tration  

for  the  Heal ing  Arts , ante, p. 922;
No. 933. Troutman  et  al . v . Rumsf eld , Direc tor , 

Off ice  of  Economic  Opportunity , et  al ., ante, p. 923;
No. 978. Chamblis s v . Coca -Cola  Bottling  Co . 

et  al ., ante, p. 916;
No. 1001. King  et  al . v . United  States , ante, p. 923;
No. 1065. Jorda n et  al . v . United  State s , ante, 

p. 920;
No. 1079. Alexa nder  v . Maine , ante, p. 924; and
No. 1175, Mise. Zide  v. Wainwri ght , Correcti ons  

Direct or , ante, p. 950. Petitions for rehearing denied.

No. 602, Mise. Neely  v . United  States , 396 U. S. 
917, 1031, and ante, p. 959. Motion for leave to file 
third petition for rehearing denied.

Apri l  1, 1970

Dismissal Under Rule 60
No. 1081. Dortch  et  al . v . Steckler , U. S. Dist rict  

Judge . C. A. 7th Cir. Petition for writ of certiorari 
dismissed pursuant to Rule 60 of the Rules of this Court. 
Mark W. Gray for petitioners. James Manahan for 
respondent.

Apri l  3, 1970

Miscellaneous Orders
No. ---- . Board  of  Public  Instruc tion , Manatee

County , Florida , et  al . v . Harvest  et  al . C. A. 5th 
Cir. Application for stay and other relief, presented to 
The  Chief  Justi ce , and by him referred to the Court, 
denied. William C. Cramer, pro se, and for other appli-
cants. Jack Greenberg, James M. Nabrit III, and Earl 
M. Johnson in opposition.



ORDERS 1019

397 U.S. April 3, 6, 1970

No. ---- . Loui svi lle  & Nashv ille  Railr oad  Co . v .
Unite d  States  et  al . Application for stay of order of 
March 19, 1970, of United States District Court for the 
Northern District of Illinois, pending appeal, presented 
to Mr . Justi ce  Mars hall , and by him referred to the 
Court, granted. Mr . Just ice  Douglas  dissents from the 
grant of the stay of the District Court’s order. Joseph 
L. Lenihan and James W. Hoeland for applicant. 
Eugene W. Ward, Robert E. Kendrick, Richard L. Curry, 
William G. Mahoney, Weldon A. Cousins, Chester L. 
Rigsby, Leon M. Despres, and Gordon P. MacDougall in 
opposition. Robert W. Ginnane, Fritz R. Kahn, and 
Raymond M. Zimmet filed a memorandum for the 
Interstate Commerce Commission in support of the 
application.

Apri l  6, 1970

Miscellaneous Orders
No. 1117. Zenith  Radio  Corp . v . Hazeltine  Re -

searc h , Inc . C. A. 7th Cir. [Certiorari granted, ante, 
p. 979.] Motion of petitioner to advance denied. 
Thomas C. McConnell on the motion. Victor P. Kayser 
in opposition.

No. 1905, Mise. O’Bryan  v . Batti sti , U. S. Dis trict  
Judge . D. C. W. D. Okla. Application for stay pre-
sented to Mr . Justice  White , and by him referred to 
the Court, denied. Mr . Justice  Marshall  took no part 
in the consideration or decision of this application. 
Harvey L. Davis for applicant.

No. 1387. Wells  v . Rockefeller , Governor  of  New  
York , et  al . Appeal from D. C. S. D. N. Y. Motion 
to expedite and advance and for temporary restraining 
order denied. Robert B. McKay on the motion. Re-
ported below: 311 F. Supp. 48.
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No. 1250. Relford  v . Commandant , U. S. Disci -
pli nary  Barracks , Ft . Leaven worth . C. A. 10th Cir. 
[Certiorari granted, ante, p. 934.] Motion of petitioner 
for appointment of counsel granted. It is ordered that 
Judson W. Detrick, Esquire, of Denver, Colorado, be, 
and he is hereby, appointed to serve as counsel for peti-
tioner in this case.

No. 1498, Mise. Ray  v . United  States  Distr ict  
Court  for  the  West ern  Distr ict  of  Pennsylvania ;

No. 1500, Mise. Whiddon  v . Moseley , Warden , 
et  al .; and

No. 1651, Mise. Mc Kee  v . Michi gan . Motions for 
leave to file petitions for writs of habeas corpus denied.

No. 1634, Mise. Farmer  v . Superi or  Court  of  Cal -
ifornia , County  of  Alame da  (Great  Northern  Rail -
way  Co., real  party  in  interest ). Motion for leave 
to file petition for writ of mandamus denied. Clijton 
Hildebrand on the motion.

Certiorari Granted
No. 1244. Gordo n  et  al . v . Lance  et  al . Sup. Ct. 

App. W. Va. Certiorari granted. George M. Scott for 
petitioners. Charles C. Wise, Jr., for respondents Lance 
et al. Reported below:---- W. Va.----- , 170 S. E. 2d 783.

No. 657, Mise. Mayber ry  v . Pennsylvania . Sup. 
Ct. Pa. Motion for leave to proceed in jorma pauperis 
granted. Certiorari granted and case transferred to 
appellate docket. Robert W. Duggan for respondent. 
Reported below: 434 Pa. 478, 255 A. 2d 131.

Certiorari Denied
No. 1196. Porter  et  al . v . Wils on  et  al . C. A. 9th 

Cir. Certiorari denied. Sterling W. Steves for peti-
tioners. Reported below: 419 F. 2d 254.
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No. 1101. Gras so  v . United  State s ; and
No. 1224. Tropiano  v . Unite d  Stat es . C. A. 2d Cir. 

Certiorari denied. Ira B. Grudberg for petitioner in No. 
1101, and Abraham Glasser and F. Lee Bailey for peti-
tioner in No. 1224. Solicitor General Griswold, Assist-
ant Attorney General Wilson, and Beatrice R. Rosenberg 
for the United States in both cases. Reported below: 
418 F. 2d 1069.

No. 1169. Calabres e  et  al . v . United  States . C. A. 
6th Cir. Certiorari denied. James R. Willis for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Wilson, Jerome M. Feit, and Mervyn Hamburg 
for the United States. Reported below: 421 F. 2d 108.

No. 1184. Tunnell , Executrix  v . Edwardsville  
Intelligencer , Inc . Sup. Ct. Ill. Certiorari denied. 
Milton Richard Allen for petitioner. Reported below: 
43 Ill. 2d 239, 252 N. E. 2d 538.

No. 1187. Eyman , Warden  v . Schantz . C. A. 9th 
Cir. Certiorari denied. Gary K. Nelson, Attorney Gen-
eral of Arizona, and Carl Waag, Assistant Attorney Gen-
eral, for petitioner. John P. Frank for respondent. 
Reported below: 418 F. 2d 11.

No. 1203. Di Domenic o  v . United  States . C. A. 
7th Cir. Certiorari denied. Carl M. Walsh for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, Jerome M. Feit, and Kirby W. Patterson 
for the United States. Reported below: 420 F. 2d 1201.

No. 1207. C. G. Willis , Inc . v . Hewl ett . C. A. 4th 
Cir. Certiorari denied. Harry E. McCoy for petitioner. 
Howard I. Legum for respondent. Reported below: 418 
F. 2d 654.
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No. 1205. Bauer  v . Illinois . App. Ct. Ill., 2d Dist. 
Certiorari denied. John R. Snively for petitioner. Re-
ported below: 111 Ill. App. 2d 211, 249 N. E. 2d 859.

No. 1209. Brown  et  al . v . United  Stat es . C. A. 
5th Cir. Certiorari denied. Homer Eugene Bostick for 
petitioners. Solicitor General Griswold, Assistant Attor-
ney General Wilson, and Philip R. Monahan for the 
United States. Reported below: 419 F. 2d 1106.

No. 1215. Jones  v . United  States . C. A. 10th Cir. 
Certiorari denied. Paul M. Niebell for petitioner. So-
licitor General Griswold for the United States. Reported 
below: 415 F. 2d 294.

No. 1216. Montos  v. United  Stat es . C. A. 5th Cir. 
Certiorari denied. Raymond E. LaPorte for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Jerome M. Feit, and Sidney M. Glazer for the 
United States. Reported below: 421 F. 2d 215.

No. 1228. W. R. Grims haw  Co . v . Martin  Wright  
Electric  Co. C. A. 5th Cir. Certiorari denied. Alfred 
W. Offer and Carl Wright Johnson for petitioner. Josh 
H. Groce and Jack Hebdon for respondent. Reported 
below: 419 F. 2d 1381.

No. 1229. Farmer  v . Supe rior  Court  of  Calif orni a , 
County  of  Alameda  (Great  Northern  Rail wa y  Co ., 
REAL PARTY IN INTEREST). Ct. App. Cal., 1st App. Dist. 
Certiorari denied. Clifton Hildebrand for petitioner. 
Burton Mason for Great Northern Railway Co.

No. 1252. Wyrick  et  al . v . City  of  Maryville  et  al . 
Sup. Ct. Tenn. Certiorari denied. Hubert D. Patty 
for petitioners. John C. Crawford, Jr., for respondents.
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No. 1222. Koehl  et  al . v . Resor , Secre tary  of  the  
Army , et  al . C. A. 4th Cir. Certiorari denied. Philip 
J. Hirschkop, Herbert A. Rosenthal, Jr., Melvin L. Wulf, 
and Eleanor Holmes Norton for petitioners. Solicitor 
General Griswold, Assistant Attorney General Ruckels- 
haus, Robert V. Zener, and Donald L. Horowitz for re-
spondents. Reported below: 417 F. 2d 1338.

No. 1238. Templ e v . North  Carolina  State  Bar . 
Ct. App. N. C. Certiorari denied. John W. Hinsdale 
for petitioner. Robert B. Morgan, Attorney General of 
North Carolina, for respondent. Reported below: 6 
N. C. App. 437, 170 S. E. 2d 131.

No. 1240. Groves  v . Alexand er . Ct. App. Md. 
Certiorari denied. Hyman Ginsberg for petitioner. Mel-
vin J. Sykes for respondent. Reported below: 255 Md. 
715, 259 A. 2d 285.

No. 1242. Dennis on  Mfg . Co. v. National  Labor  
Relations  Board . C. A. 1st Cir. Certiorari denied. 
Vernon C. Stoneman for petitioner. Solicitor General 
Griswold, Arnold Ordman, Dominick L. Manoli, and 
Norton J. Come for respondent. Reported below: 419 F. 
2d 1080.

No. 1295. Kays er  et  al . v . Cleveland  Clinic  
Foundation . Sup. Ct. Ohio. Certiorari denied. Rich-
ard F. Patton for petitioners. Thomas V. Koykka for 
respondent.

No. 984. Love  v . Taylor  et  al . C. A. 6th Cir. 
Certiorari denied. The  Chief  Justice  is of the opinion 
that certiorari should be granted. Robert E. Plunkett 
for petitioner. Marshall Fogelson for respondents. Re-
ported below: 415 F. 2d 1118.
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No. 1099. Bangor  & Aroost ook  Railro ad  Co . et  al . 
v. Brotherhoo d of  Locomotive  Firem en  & Engine -
men . C. A. D. C. Cir. Certiorari denied. The  Chief  
Justice  and Mr . Justic e  Marshall  took no part in the 
consideration or decision of this petition. Francis M. 
Shea, Richard T. Conway, William H. Dempsey, Jr., 
and James A. Wilcox for petitioners. Joseph L. 
Rauh, Jr., John Silard, Elliott C. Lichtman, and Isaac N. 
Groner for respondent. Reported below: 136 U. S. App. 
D. C. 230, 420 F. 2d 72.

No. 1202. Isenri ng  v. Unite d  States . C. A. 7th 
Cir. Certiorari denied. Mr . Justice  Douglas  is of the 
opinion that certiorari should be granted. Kenneth S. 
Jacobs for petitioner. Solicitor General Griswold, As- 
sistant Attorney General Wilson, and Beatrice Rosenberg 
for the United States. Reported below: 419 F. 2d 975.

No. 1223. Meyer  v . City  of  Chicago . Sup. Ct. Ill. 
Certiorari denied. Mr . Justi ce  Douglas , Mr . Justic e  
Brennan , and Mr . Just ice  Marsh all  are of the opin-
ion that certiorari should be granted. Paul E. Goldstein 
and Marshall Patner for petitioner. Richard L. Curry 
and Marvin E. Aspen for respondent. Reported below: 
44 Ill. 2d 1, 253 N. E. 2d 400.

No. 140, Mise. Robis on  v . Calif ornia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Thomas C. 
Lynch, Attorney General of California, Doris H. Maier, 
Assistant Attorney General, and A. Wells Petersen, 
Deputy Attorney General, for respondent.

No. 629, Mise. Canal es  v . Califor nia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Thomas C. 
Lynch, Attorney General of California, William E. 
James, Assistant Attorney General, and Jerold A. 
Krieger, Deputy Attorney General, for respondent.
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No. 1210. South  Hill  Neighbor hood  Assn ., Inc ., 
et  al . v. Romney , Secre tary  of  Housi ng  and  Urban  
Develop ment , et  al . C. A. 6th Cir. Motion of Na-
tional Trust for Historic Preservation in the United 
States for leave to file a brief as amicus curiae granted. 
Certiorari denied. Mr . Justic e  Douglas  is of the opin-
ion that certiorari should be granted. Eugene F. 
Mooney for petitioners. Solicitor General Griswold, As-
sistant Attorney General Ruckelshaus, and Alan S. 
Rosenthal for respondents Romney et al., and J. Mont joy 
Trimble for respondents City of Lexington et al. JUi7- 
liam Stanley, Jr., and Richard B. Stewart for National 
Trust for Historic Preservation in the United States as 
amicus curiae in support of the petition. Reported 
below: 421 F. 2d 454.

No. 692, Mise. Smith  v . North  Carolina . Sup. Ct. 
N. C. Certiorari denied. Robert Morgan, Attorney 
General of North Carolina, and Harrison Lewis, Deputy 
Attorney General, for respondent.

No. 789, Mise. Ryan  v . Krop p, Warden . C. A. 6th 
Cir. Certiorari denied. Frank J. Kelley, Attorney Gen-
eral of Michigan, and Robert A. Derengoski, Solicitor 
General, for respondent.

No. 795, Mise. Murill o  v . Craven , Warden . Sup. 
Ct. Cal. Certiorari denied. Thomas C. Lynch, Attor-
ney General of California, and Edsel W. Haws and 
Edward A. Hinz, Jr., Deputy Attorneys General, for 
respondent.

No. 1155, Mise. Blakley  v . Iowa . Sup. Ct. Iowa. 
Certiorari denied. Richard C. Turner, Attorney General 
of Iowra, and Michael J. Laughlin, Assistant Attorney 
General, for respondent.
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No. 904, Mise. Sharpe  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States.

No. 1179, Mise. Perez  v . Field , Men ’s Colony  
Superi ntendent . C. A. 9th Cir. Certiorari denied.

No. 1203, Mise. Thurman  v . Unite d  Stat es . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Wilson, Beatrice 
Rosenberg, and Roger A. Pauley for the United States. 
Reported below: 135 U. S. App. D. C. 184, 417 F. 2d 
752.

No. 1282, Mise. Schmid  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied.

No. 1308, Mise. Polhill  v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 1309, Mise. Blackm an  v . Pennsylvania . C. A. 
3d Cir. Certiorari denied.

No. 1331, Mise. Martin  v . Calif ornia . Ct. App. 
Cal., 5th App. Dist. Certiorari denied. Reported be-
low: 275 Cal. App. 2d 334, 79 Cal. Rptr. 769.

No. 1366, Mise. Vanhook  v . Traynor , Chief  Jus -
tice  of  Calif ornia , et  al . C. A. 9th Cir. Certiorari 
denied.

No. 1394, Mise. Hendricks on  v . United  States . 
C. A. 3d Cir. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Wilson, Jerome M. 
Feit, and Edward Fenig for the United States. Reported 
below: 417 F. 2d 225.
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No. 1367, Mise. Kauff man  v . Brier ley , Correc -
tional  Superi ntende nt . C. A. 3d Cir. Certiorari 
denied.

No. 1369, Mise. Larkin  v . United  States . C. A. 
1st Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 417 F. 2d 617.

No. 1398, Mise. Cole  et  al . v . United  States . C. A. 
6th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 416 F. 2d 827.

No. 1402, Mise. Willard  v . United  States . C. A. 
5th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 1415, Mise. Lucas  v . Mancus i, Warden . C. A. 
2d Cir. Certiorari denied.

No. 1424, Mise. Caudill  v . United  States . C. A. 
6th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 1427, Mise. Knaub  v . Meier , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1461, Mise. Lyons  v . Johnso n  et  al . C. A. 9th 
Cir. Certiorari denied. Luther M. Carr for Johnson 
et al., Vernon L. Goodin for Tebaldi et al., and Edward 
J. Saunders for Corey, respondents. Reported below: 
415 F. 2d 540.

No. 1469, Mise. Briggs  v . Texas  et  al . Sup. Ct. 
Tex. Certiorari denied.

No. 1470, Mise. Hollins  v . Biggs  et  al . C. A. 7th 
Cir. Certiorari denied.
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No. 1431, Mise. Davis  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. 
Frank S. Hogan, Michael R. Juviler, and William C. 
Donnino for respondent.

No. 1472, Mise. Pecora  v . Illinoi s . App. Ct. Ill., 
1st Dist. Certiorari denied. Gerald W. Getty for peti-
tioner. Reported below: 107 Ill. App. 2d 283, 246 N. E. 
2d 865.

No. 1489, Mise. Mathis  v . Nels on , Warden . C. A. 
9th Cir. Certiorari denied. Reported below: 411 F. 
2d 1363.

No. 1494, Mise. Viands  v . Cox, Penitent iary  
Superi ntendent . C. A. 4th Cir. Certiorari denied.

No. 1513, Mise. Lynch  v . Unite d  Stat es . C. A. 
2d Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 417 F. 2d 1116.

No. 1521, Mise. Perry  v . Henders on , Warden . 
C. A. 6th Cir. Certiorari denied. Robert W. Max-
well II for petitioner. Reported below: 416 F. 2d 432.

No. 1523, Mise. Corr al  v . Calif ornia . Ct. App. 
Cal., 3d App. Dist. Certiorari denied.

No. 1526, Mise. Posey  v . Califo rnia . Ct. App. Cal., 
4th App. Dist. Certiorari denied.

No. 1528, Mise. Servey  v . Russell , Correction al  
Supe rinten dent . C. A. 3d Cir. Certiorari denied.

No. 1535, Mise. Ala  way  v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 1537, Mise. Halli day  v . United  Stat es . C. A. 
1st Cir. Certiorari denied. Solicitor General Griswold 
for the United States.
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No. 1538, Mise. Veenkant  v . Commis sio ner  of  In -
terna l  Revenue . C. A. 6th Cir. Certiorari denied. 
Solicitor General Griswold for respondent. Reported 
below: 416 F. 2d 93.

No. 1565, Mise. Casey  et  al . v . Unite d States .
C. A. 5th Cir. Certiorari denied. Solicitor General 
Griswold for the United States. Reported below: 413 
F. 2d 1303.

No. 1580, Mise. Cansl er  v . Unite d  States . C. A. 
7th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, and Philip R. Mona-
han for the United States. Reported below: 419 F. 2d 
952.

No. 1584, Mise. Davila  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 1591, Mise. Rile y  v . Mc Kess on . C. A. 9th Cir.
Certiorari denied.

No. 1610, Mise. 
Certiorari denied.

Robbins  v . Illinoi s . C. A. 7th Cir.
Julius Lucius Echeles for petitioner.

No. 1626, Mise. Jerni gan  v . Florida . Dist. Ct. 
App. Fla., 3d Dist. Certiorari denied. Jeffrey Michael 
Cohen for petitioner. Reported below: 214 So. 2d 66.

No. 1661, Mise. Mooney  v . Unit ed  State s . C. A. 
8th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 417 F. 2d 936.

No. 1687, Mise. Lawrence  v . Wainw right , Correc -
tio ns  Director . C. A. 5th Cir. Certiorari denied. 
Paul E. Gifford for petitioner. Reported below: 419 F. 
2d 1326.
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No. 1644, Mise. De Bour  v . New  York . Ct. App.
N. Y. Certiorari denied.

No. 1686, Mise. Delesp ine  v . Beto , Correc tions  
Director . C. A. 5th Cir. Certiorari denied. William 
E. Gray for petitioner. Crawford C. Martin, Attorney- 
General of Texas, Nola White, First Assistant Attorney- 
General, Alfred Walker, Executive Assistant Attorney 
General, and Robert C. Flowers and Gilbert J. Pena, 
Assistant Attorneys General, for respondent. Reported 
below: 418 F. 2d 871.

No. 1471, Mise. Smith  v . Miss iss ipp i . Sup. Ct. 
Miss. Certiorari denied. Mr . Just ice  Marshall  took 
no part in the consideration or decision of this petition. 
M. M. Roberts for petitioner. Reported below: 223 So. 
2d 657.

No. 1600, Mise. Wood  v . United  States . C. A. 10th 
Cir. Certiorari denied. Mr . Justice  Marshall  took 
no part in the consideration or decision of this petition. 
Solicitor General Griswold for the United States. Re-
ported below: 422 F. 2d 830.

Rehearing Denied
No. 736. Bounds , Commissi oner  of  Correcti on  v . 

Crawford , ante, p. 936;
No. 845. Yokum  v . United  States , ante, p. 907;
No. 877. Tamp a  Phospha te  Railroad  Co . v . Sea -

board  Coast  Line  Railroad  Co ., ante, p. 910;
No. 894. Reed  v . The  Foylebank  et  al ., ante, 

p. 910;
No. 898. White  et  ux . v . Unite d Stat es , ante, 

p. 912; and
No. 994. Pollack  v . United  Stat es , ante, p. 917. 

Petitions for rehearing denied.
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No. 1010. Phipp s et  ux . v . United  States , ante, 
p. 937;

No. 1053. Bearde n  et  al . v . Oklaho ma , ante, p. 960;
No. 946, Mise. Snowden  et  al . v . United  States , 

ante, p. 946;
No. 1000, Mise. Posey  et  al . v . United  States , ante, 

p. 946;
No. 1021, Mise. Bowe rs  v . United  States , ante, 

p. 946;
No. 1144, Mise. Ande rson  v . South  Carolina , ante, 

p. 958;
No. 1190, Mise. Rami rez  v . Eyman , Warden , ante, 

p. 951;
No. 1283, Mise. Alers  v . Municipal ity  of  San  

Juan , ante, p. 975;
No. 1297, Mise. Shipp  v . Craven , Warden , ante, 

p. 954;
No. 1443, Mise. Saff ioti  v . Catherw ood , Indus -

tria l  Commis sioner  of  New  York , ante, p. 956; and
No. 1474, Mise. Goff  v . Unite d  Stat es , ante, p. 968. 

Petitions for rehearing denied.

No. 395. Unite d  State s v . Seckin ger , trading  as  
M. O. Seckin ger  Co ., ante, p. 203. Petition for rehear-
ing denied. Mr . Justice  Marsh all  took no part in the 
consideration or decision of this petition.

No. 766. Kauff man  v . Secre tary  of  the  Air  Force , 
396 U. S. 1013; and

No. 1044, Mise. Corrado  et  ux . v . Providence  Rede -
velopm ent  Agency  et  al ., 396 U. S. 1022. Motions 
for leave to file petitions for rehearing denied.

No. 1006. Reed  v . Hickel , Secre tary  of  the  In -
teri or , et  al ., ante, p. 924. Motion to dispense with 
printing petition for rehearing granted. Petition for 
rehearing denied.
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Miscellaneous Orders
No. ---- . Kirk , Governor  of  Florida , et  al . v .

United  States  et  al . C. A. 5th Cir. Motion to transfer 
denied. Millard F. Caldwell, James G. Mahorner, Gerald 
Mager, and Julius F. Parker, Jr., on the motion. Solic-
itor General Griswold for the United States, and Jack 
Greenberg, James M. Nabrit III, and Earl M. Johnson 
for Harvest et al. in opposition.

No.---- . De Carlo  et  al . v . United  State s . C. A.
3d Cir. Application for bail presented to Mr . Justice  
Douglas , and by him referred to the Court, denied. 
Michael P. Direnzo for De Carlo, and Michael A. 
Querques for Cecere, applicants. Solicitor General Gris-
wold in opposition.

No. 642. Wilson , Warden  v . Atchley . C. A. 9th 
Cir. [Certiorari granted, ante, p. 905.] Motion of re-
spondent for appointment of counsel granted. It is 
ordered that Charles A. Legge, Esquire, of San Francisco, 
California, a member of the Bar of this Court, be, and 
he is hereby, appointed to serve as counsel for respondent 
in this case.

No. 830. Chamb ers  v . Maroney , Correc tional  
Superi ntendent . C. A. 3d Cir. [Certiorari granted, 
396 U. S. 900.] Motion of Carol Mary Los for leave to 
argue pro hac vice on behalf of respondent granted.

No. 1810, Mise. Rodrig uez  v . Lash , Warden . Mo-
tion for leave to file petition for writ of habeas corpus 
denied. William C. Erbecker on the motion.
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No. 1033. Abate  et  al . v . Mundt  et  al . Ct. App. 
N. Y. [Certiorari granted, ante, p. 904.] Motion of 
petitioners to remove case from summary calendar 
granted and 45 minutes allotted to each side for oral 
argument. Doris Friedman Ulman for petitioners Molef 
et al. on the motion.

No. 1103, Mise. Rando  v . Beto , Correct ions  Di-
rect or . Motion for leave to file petition for writ of 
habeas corpus denied. Crawjord C. Martin, Attorney 
General of Texas, Nola White, First Assistant Attorney 
General, Pat Bailey, Executive Assistant Attorney Gen-
eral, and Robert C. Flowers and Allo B. Crow, Jr., Assist-
ant Attorneys General, in opposition.

No. 1598, Mise. Bush  v . Craven , Warden ;
No. 1616, Mise. Burgess  v . Kropp , Warden ;
No. 1619, Mise. Merri ll  v . Mosele y , Warden , 

et  al . ;
No. 1673, Mise. Mc Fall  v . Warden , Queens  House  

of  Detention  for  Men  ;
No. 1702, Mise. Austin  v . Fitz harris , Warden ;
No. 1744, Mise. Dunleavy  v . Wainwri ght , Correc -

tions  Directo r ;
No. 1761, Mise. Smith  v . Rodgers , Jail  Superi n -

tendent ;
No. 1794, Mise. Kaup  v . Coms tock , Conser vation  

Cente r  Superi ntendent ;
No. 1880, Mise. Shepherd  v . Wingo , Warden ; and
No. 1883, Mise. Well nit z v . Page , Warden . Mo-

tions for leave to file petitions for writs of habeas corpus 
denied.

No. 1556, Mise. Lee  v . Poinsett  Circuit  Court , 
Arkansas , et  al . Motion for leave to file petition for 
writ of mandamus denied.
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No. 1576, Mise. Pettyjohn  v . Tamm  et  al ., U. S. 
Circui t  Judges . Motion for leave to file petition for 
writ of mandamus denied. The  Chief  Just ice  took no 
part in the consideration or decision of this motion. 
Martin S. Thaler on the motion.

No. 1454, Mise. Lewi s  v . Chief  Judge , U. S. Court  
of  Appeals  for  the  Distr ict  of  Colum bia  Circu it ; 
and

No. 1620, Mise. Lewis  v . Unite d  States . Motions 
for leave to file petitions for writs of mandamus denied. 
The  Chief  Justic e  took no part in the consideration or 
decision of these motions.

No. 1574, Mise. Stilt ner  v . Judges  of  the  Supre me  
Court  of  Washi ngton  et  al . Motion for leave to file 
petition for writ of mandamus and/or habeas corpus 
denied.

No. 1712, Mise. Scott  v . India na  Parole  Board  
et  al . Motion for leave to file petition for writ of 
prohibition denied.

Probable Jurisdiction Noted

No. 1189. Lemon  et  al . v . Kurtzm an , Superi n -
tend ent  of  Public  Instructi on  of  Pennsylvania , 
et  al . Appeal from D. C. E. D. Pa. Probable juris-
diction noted. Mr . Justice  Marsh all  took no part in 
the consideration or decision of this order. Henry W. 
Sawyer III for appellants. William C. Sennett, Attorney 
General of Pennsylvania, for Kurtzman et al., James E. 
Gallagher, Jr., and C. Clark Hodgson, Jr., for St. An-
thony’s School et al., and Henry T. Reath for Pennsyl-
vania Association of Independent Schools, appellees. 
Reported below: 310 F. Supp. 35.
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Certiorari Granted. (See also No. 1002, ante, p. 596.)
No. 1070. Calif ornia  v . Byers . Sup. Ct. Cal. Mo-

tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted. Thomas C. Lynch, Attor-
ney General of California, Albert W. Harris, Jr., Assistant 
Attorney General, and Louise H. Renne, Deputy Attor-
ney General, for petitioner. Reported below: 71 Cal. 
2d 1039, 458 P. 2d 465.

No. 1251. Port  of  Boston  Marine  Terminal  Assn . 
ET AL. V. REDERIAKTIEBOLAGET TRANSATLANTIC. C. A. 
1st Cir. Certiorari granted. John M. Reed for peti-
tioners Port of Boston Marine Terminal Assn, et al. 
George F. Galland and Amy Scupi for respondent. So-
licitor General Griswold, Assistant Attorney General Mc-
Laren, Howard E. Shapiro, Irwin A. Seibel, and Gordon 
M. Shaw for the United States et al. as amici curiae in 
support of the petition. Reported below: 420 F. 2d 419.

No. 1289. Palme r  et  al . v . Thomp son , Mayor  of  
the  City  of  Jackson , et  al . C. A. 5th Cir. Motion 
of James Moore et al. for leave to file a brief as amici 
curiae granted. Certiorari granted. Ernest Goodman 
and William Kunstler for petitioners. John E. Stone, 
Thomas H. Watkins, and Elizabeth W. Grayson for re-
spondents. Armand Derfner for Chinn et al. as amici 
curiae in support of the petition. Reported below: 419 
F. 2d 1222.

No. 1302. Finch , Secre tary  of  Healt h , Education , 
and  Welf are  v . Peral es . C. A. 5th Cir. Motion of 
respondent for leave to proceed in forma pauperis 
granted. Certiorari granted. Solicitor General Gris-
wold, Assistant Attorney General Ruckelshaus, and 
Kathryn Baldwin for petitioner. Reported below: 412 
F. 2d 44; 416 F. 2d 1250.
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No. 1544, Mise. In  re  Burrus  et  al . Sup. Ct. N. C. 
Motion for leave to proceed in forma pauperis granted. 
Certiorari granted and case transferred to appellate 
docket. Jack Greenberg and Michael Meltsner for peti-
tioners. Robert Morgan, Attorney General of North 
Carolina, Ralph Moody, Deputy Attorney General, and 
Andrew A. Vanore, Jr., Assistant Attorney General, in 
opposition. Reported below: 275 N. C. 517, 169 S. E. 
2d 879.

Certiorari Denied
No. 1114. American  Oil  Co . v . Unite d States . 

C. A. 5th Cir. Certiorari denied. Leroy Denman Moody, 
Joe R. Greenhill, Jr., and Alfred A. Lohne for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Ruckelshaus, and Alan S. Rosenthal for the United 
States. Reported below: 417 F. 2d 164.

No. 1118. Williams  v . Maryland . Ct. Sp. App. 
Md. Certiorari denied. F. Lee Bailey for petitioner. 
Reported below: 6 Md. App. 511, 252 A. 2d 262.

No. 1141. Autenrei th  et  al . v . Culle n , Dist rict  
Direct or  of  Internal  Revenue , et  al . C. A. 9th Cir. 
Certiorari denied. Francis Heisler and Herbert A. 
Schwartz for petitioners. Solicitor General Griswold, As-
sistant Attorney General Walters, Meyer Rothwacks, and 
Stuart A. Smith for respondents. Reported below: 418 
F. 2d 586.

No. 1188. Seeburg  Corp . v . Minthor ne  et  ux . ; and
No. 1235. Minthorn e  et  ux . v . Seeburg  Corp , et  al . 

C. A. 9th Cir. Certiorari denied. John P. Frank for 
petitioner in No. 1188. John C. Hughes for petitioners 
in No. 1235 and for respondents in No. 1188.
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No. 1161. Burnett  v . City  of  Houst on . Sup. Ct. 
Tex. Certiorari denied. Walter Carr for petitioner. 
Homer T. Bouldin for respondent.

No. 1199. Deep  Welding , Inc . v . Sciaky  Bros ., Inc . 
C. A. 7th Cir. Certiorari denied. Frederick Bernays 
Wiener, William D. Hall, and Elliott I. Pollock for peti-
tioner. Edmund C. Rogers for respondent. Reported 
below: 417 F. 2d 1227.

No. 1213. United  Bonding  Insurance  Co . v . Nor -
folk  Dredgin g  Co . et  al . C. A. 5th Cir. Certiorari 
denied. Erik J. Blomqvist, Jr., for petitioner. Reported 
below: 417 F. 2d 634.

No. 1214. De Leo  v. United  States . C. A. 1st Cir. 
Certiorari denied. Paul T. Smith for petitioner. Solici-
tor General Griswold for the United States. Reported 
below: 422 F. 2d 487.

No. 1219. Giordano  v . United  States  et  al . C. A. 
8th Cir. Certiorari denied. Irl B. Baris for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Walters, Joseph M. Howard, and John P. Burke for the 
United States et al. Reported below: 419 F. 2d 564.

No. 1227. International  Union  of  Operat ing  En -
gineers , Local  No . 12, et  al . v . Fair  Empl oyment  
Practice  Commis si on  of  Califo rnia  et  al . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Jerry J. Williams 
for petitioners. Thomas C. Lynch, Attorney General of 
California, and Robert H. O’Brien and Andrea Sheridan 
Ordin, Deputy Attorneys General, for respondent Fair 
Employment Practice Commission of California. Re-
ported below: 276 Cal. App. 2d 504, 81 Cal. Rptr. 47.
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No. 1226. Belousek  v . Illinois . App. Ct. Ill., 1st 
Dist. Certiorari denied. Charles A. Bellows for peti-
tioner. Reported below: 110 Ill. App. 2d 442, 249 N. E. 
2d 693.

No. 1230. Thorin gton  et  al . v . Schuyler , Com -
missi oner  of  Patents . C. C. P. A. Certiorari denied. 
Jay M. Cantor for petitioners. Solicitor General Gris-
wold, Assistant Attorney General Ruckelshaus, and Alan 
S. Rosenthal for respondent. Reported below: 57 
C. C. P. A. (Pat.) 759, 418 F. 2d 528.

No. 1231. Saunders  v . Calif ornia . Ct. App. Cal., 
5th App. Dist. Certiorari denied.

No. 1232. Staub  Cleaners , Inc ., et  al . v . National  
Labor  Relat ions  Board . C. A. 2d Cir. Certiorari 
denied. Irving L. Kessler for petitioners. Solicitor 
General Griswold, Arnold Ordman, Dominick L. Manoli, 
Norton J. Come, and Linda Sher for respondent. Re-
ported below: 418 F. 2d 1086.

No. 1234. Gene ral  Foods  Corp . v . Perk  Foods  Co . 
C. A. 7th Cir. Certiorari denied. Arthur G. Connolly 
and James M. Mulligan, Jr., for petitioner. Maurice S. 
Weigle for respondent. Reported below: 419 F. 2d 944.

No. 1237. Deerbourne  Civic  & Recreati on  Assn , 
et  al . v. City  of  Rich mond . Sup. Ct. App. Va. Cer-
tiorari denied. Claude C. Farmer, Jr., for petitioners. 
Horace H. Edwards, Charles S. Rhyne, and Alfred J. 
Tighe, Jr., for respondent.

No. 1256. Cincin nati  Window  Cleaning  Co . et  al . 
v. Walker , Trustee  in  Bankruptc y . C. A. 6th Cir. 
Certiorari denied. Albert Spievack for petitioners.
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No. 1241. Daniel  Cons tru cti on  Co ., Inc . v . Na -
tional  Labor  Relations  Board . C. A. 4th Cir. Certi-
orari denied. Robert T. Thompson for petitioner. Solic-
itor General Griswold and Arnold Ordman for respondent. 
Reported below: 418 F. 2d 790.

No. 1243. Caiel lo  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Philip C. Pinsky for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Walters, and Joseph M. Howard for the United States. 
Reported below: 420 F. 2d 471.

No. 1246. Rankin  v . Florida  et  al . C. A. 5th Cir. 
Certiorari denied. Milton E. Grusmark and Natalie 
Baskin for petitioner. Earl Faircloth, Attorney General 
of Florida, Gus Efthimiou, Jr., Assistant Attorney Gen-
eral, and T. T. Turnbull for respondents. Reported 
below: 418 F. 2d 482.

No. 1248. Carroll  v . New  York , New  Haven  & 
Hartford  Railr oad  Co . C. A. 1st Cir. Certiorari de-
nied. Benjamin E. Gordon for petitioner. David W. 
Walsh for respondent. Reported below: 417 F. 2d 1025.

No. 1257. Schlege l  v . United  Stat es . Ct. Cl. 
Certiorari denied. Norman Dor sen and Melvin L. Wulf 
for petitioner. Solicitor General Griswold, Assistant 
Attorney General Ruckelshaus, Robert V. Zener, and 
Robert E. Kopp for the United States. Reported be-
low: 189 Ct. Cl. 30, 416 F. 2d 1372.

No. 1258. Adam s v . Laird , Secre tary  of  Defense . 
C. A. D. C. Cir. Certiorari denied. Norman Dorsen, 
Melvin L. Wulf, and Ralph J. Temple for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Yeagley, and Robert L. Keuch for respondent. Reported 
below: 136 U. S. App. D. C. 388, 420 F. 2d 230.



1040 OCTOBER TERM, 1969

April 20, 1970 397 U. S.

No. 1259. Huck  v . Fossle itner . Sup. Ct. Pa. Cer-
tiorari denied. John B. Nicklas, Jr., and Kelly Litteral 
for petitioner. Reported below: 435 Pa. 325, 257 A. 2d 
522.

No. 1260. Cone  Mills  Corp ., Union  Bleache ry  
Divis ion  v . National  Labor  Relati ons  Board . C. A. 
4th Cir. Certiorari denied. Robert T. Thompson for 
petitioner. Solicitor General Griswold and Arnold Ord-
man for respondent. Reported below: 419 F. 2d 394.

No. 1261. Gajew ski  et  al . v . United  State s et  al . 
C. A. 8th Cir. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Walters, Joseph M. 
Howard, and John M. Brant for the United States et al. 
Reported below: 419 F. 2d 1088.

No. 1262. Blum  v . Great  Lakes  Carbon  Corp . 
C. A. 5th Cir. Certiorari denied. Chris Dixie for peti-
tioner. Joseph B. Donovan for respondent. Reported 
below: 418 F. 2d 283.

No. 1264. Stein  et  al . v . Mc Guigan , Superi n -
ten dent  of  East  Maine  School  Distr ict  No . 63, et  al . 
C. A. 7th Cir. Certiorari denied. Yale Stein, pro se, 
and for other petitioners. William J. Scott, Attorney 
General of Illinois, and Francis T. Crowe, Assistant At-
torney General, for respondent Page.

No. 1265. Angelini , dba  Angel  & Kaplan  Sports  
New s Service  v . Illi nois  Bell  Telep hone  Co . et  al . 
C. A. 7th Cir. Certiorari denied. Anna R. Lavin and 
Edward J. Calihan, Jr., for petitioner. Robert V. R. 
Dalenberg for Illinois Bell Telephone Co., and Solicitor 
General Griswold, Assistant Attorney General Wilson, 
Beatrice Rosenberg, and Mervyn Hamburg for the United 
States, respondents. Reported below: 418 F. 2d 111.
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No. 1266. Hughes , Admini strat rix  v . Great  North -
ern  Railway  Co . Sup. Ct. Mont. Certiorari denied. 
A. G. Shone for petitioner. Edwin S. Booth for respond-
ent. Reported below: 154 Mont. 329, 462 P. 2d 879.

No. 1268. Silverst ein  et  al ., Co -executors  v . 
United  States . C. A. 7th Cir. Certiorari denied. 
David E. Dickinson for petitioners. Solicitor General 
Griswold, Assistant Attorney General Walters, Matthew 
J. Zinn, and Meyer Rothwacks for the United States. 
Reported below: 419 F. 2d 999.

No. 1272. Johns  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Joseph H. Davis for petitioner. Solic-
itor General Griswold, Assistant Attorney General Wilson, 
Beatrice Rosenberg, and Robert G. May sack for the 
United States. Reported below: 421 F. 2d 413.

No. 1275. Pacif ic  Car  & Foundry  Co. v. United  
States . C. A. 9th Cir. Certiorari denied. Thomas 
Todd for petitioner. Solicitor General Griswold, Assist-
ant Attorney General Walters, and David English 
Carmack for the United States. Michael Waris, Jr., for 
Farm & Industrial Equipment Institute as amicus curiae 
in support of the petition. Reported below: 420 F. 2d 
905.

No. 1279. Mc Grath  v . Kirw an . Ct. App. N. Y. 
Certiorari denied. David Nelson for petitioner. Louis 
J. Lejkowitz, Attorney General of New York, Ruth Kess-
ler Toch, Solicitor General, and James L. Kalteux, Assist-
ant Attorney General, for respondent.

No. 1280. Gillil and  v . Koch  et  al . C. A. 10th 
Cir. Certiorari denied. Vincent Ross for petitioner.
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No. 1286. Spicer  et  al . v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied.

No. 1293. Reagon  v . Indiana . Sup. Ct. Ind. Cer-
tiorari denied. James R. White for petitioner. Theo-
dore L. Sendak, Attorney General of Indiana, and Mark 
Peden, Deputy Attorney General, for respondent. Re-
ported below: ---- Ind.----- , 251 N. E. 2d 829.

No. 1294. Farre ll  Lines  Inc . v . Titan  Indus trial  
Corp . C. A. 2d Cir. Certiorari denied. George W. 
Sullivan and Francis R. Matera for petitioner. Frank L. 
Wiswall, Jr., for respondent. Reported below: 419 F. 
2d 835.

No. 1313. Subversive  Activi ties  Control  Board  v . 
Boorda  et  al . C. A. D. C. Cir. Certiorari denied. 
Solicitor General Griswold, Assistant Attorney General 
Yeagley, Kevin T. Maroney, and Lee B. Anderson for 
petitioner. John J. Abt and Joseph Forer for respond-
ents. Reported below: 137 U. S. App. D. C. 207, 421 
F. 2d 1142.

No. 1318. Perf ect  Fit  Industri es , Inc . v . Glen  
Mfg ., Inc . C. A. 2d Cir. Certiorari denied. Arthur 
H. Seidel for petitioner. William J. Stellman and James 
R. Sweeney for respondent. Reported below: 420 F. 
2d 319.

No. 1320. Grip key  v . Sis ters  of  Charity  of  the  
Bles sed  Virgin  Mary . C. A. 9th Cir. Certiorari de-
nied. W. I. Gilbert, Jr., and Francis J. O’Connor for 
respondent.

No. 1336. Eugene  Sand  & Gravel , Inc . v . Lowe  
et  al . Sup. Ct. Ore. Certiorari denied. John E. Jaqua 
for petitioner.



ORDERS 1043

397 U. S. April 20, 1970

No. 692. Public  Servi ce  Comm iss ion  of  Wyoming  
ET AL. V. TRI-STATE GENERATION & TRANSMISSION ASSN., 
Inc . C. A. 10th Cir. Motion of National Association of 
Regulatory Utility Commissioners for leave to file a brief 
as amicus curiae granted. Certiorari denied. The  
Chief  Justice  and Mr . Justice  Stewart  are of the 
opinion that certiorari should be granted. James E. 
Barrett, Attorney General of Wyoming, Sterling A. Case, 
Deputy Attorney General, and Don M. Empfield, Special 
Assistant Attorney General, for Public Service Commis-
sion of Wyoming et al., and William H. Dempsey, Jr., 
Ralph J. Moore, Jr., Sidney G. Baucom, and Bryce E. Roe 
for Cheyenne Light, Fuel & Power Co. et al., petitioners. 
Raphael J. Moses, John J. Conway, and George P. 
Sawyer for respondent. Paul Rodgers for National Asso-
ciation of Regulatory Utility Commissioners as amicus 
curiae in support of the petition. Solicitor General Gris-
wold, Assistant Attorney General Ruckelshaus, Alan S. 
Rosenthal, and Leonard Schaitman filed a brief for the 
United States as amicus curiae, by invitation of the 
Court, 396 U. S. 998, in opposition. Reported below: 
412 F. 2d 115.

No. 844. United  States  v . Falk . C. A. 6th Cir. 
Certiorari denied. Mr . Justi ce  Black  and Mr . Just ice  
White  are of the opinion that certiorari should be 
granted. Solicitor General Griswold, Assistant Attorney 
General Walters, and Crombie J. D. Garrett for the 
United States. Arthur E. Fixel for respondent. Re-
ported below: 412 F. 2d 369.

No. 930, Mise. Dennis  v . Calif ornia  et  al . C. A. 
9th Cir. Certiorari denied. Thomas C. Lynch, Attor-
ney General of California, and Edward P. O’Brien and 
Robert R. Granucci, Deputy Attorneys General, for 
respondents. Reported below: 414 F. 2d 424.
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No. 1041. Kramm  v. Workme n ’s Comp ensati on  
Appeals  Board  et  al . Sup. Ct. Cal. Motion to dis-
pense with printing petition granted. Certiorari denied. 
Jerry J. Williams for petitioner. Richard E. Ryan for 
respondent Workmen’s Compensation Appeals Board, 
and Sidney A. Stutz for respondent Hartford Accident 
& Indemnity Co.

No. 1292. Cassi agnol  et  al . v . United  States . C. A. 
4th Cir. Motion to dispense with printing petition 
granted. Certiorari denied. Philip J. Hirschkop and 
Lawrence E. Freedman for petitioners. Solicitor Gen-
eral Griswold for the United States. Reported below: 
420 F. 2d 868.

No. 1172. New  Mexico  v . Paul . Ct. App. N. M. 
Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. James A. Ma-
loney, Attorney General of New Mexico, Gary O'Dowd, 
Deputy Attorney General, and Mark B. Thompson III, 
Assistant Attorney General, for petitioner. Reported 
below: 80 N. M. 521, 458 P. 2d 596.

No. 1276. Birnbaum  v . United  States . C. A. 2d 
Cir. Certiorari denied. Mr . Just ice  Marsh all  took 
no part in the consideration or decision of this petition. 
Alan M. Dershowitz and Jerome J. Londin for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Edward Fenig for the 
United States. Reported below: 421 F. 2d 993.

No. 307, Mise. Vale nzue la  v . Arizona . Ct. App. 
Ariz. Certiorari denied. W. Edward Morgan for peti-
tioner. Gary K. Nelson, Attorney General of Arizona, 
and Carl Waag, Assistant Attorney General, for re-
spondent. Reported below: 8 Ariz. App. 444, 447 P. 2d 
259.
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No. 811, Mise. Thomps on  et  al . v . City  of  Athens , 
Texas . C. A. 5th Cir. Certiorari denied.

No. 1063, Mise. Will iams  v . Pope . C. A. 9th Cir. 
Certiorari denied. Thomas C. Lynch, Attorney General 
of California, William E. James, Assistant Attorney Gen-
eral, and Melvin R. Segal, Deputy Attorney General, for 
respondent.

No. 1202, Mise. Staten  v . United  States . C. A. 2d 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, Beatrice Rosenberg, 
and Kirby W. Patterson for the United States.

No. 1210, Mise. Morgan  v . Unite d  States . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold for the United States.

No. 1321, Mise. Nail or  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1322, Mise. Burney  v . Weinf eld , U. S. Dist rict  
Judge . C. A. 2d Cir. Certiorari denied.

No. 1323, Mise. Dougherty  v . Court  of  Appeal  of  
Calif ornia , First  Appellat e Distr ict . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 1326, Mise. Cameron  v . Crouse , Warden . C. A. 
10th Cir. Certiorari denied.

No. 1411, Mise. Bram  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 1418, Mise. Corpo s v . California . Ct. App. 
Cal., 3d App. Dist. Certiorari denied.
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No. 1420, Mise. Coolack  v . New  Jersey . Super. Ct. 
N. J. Certiorari denied.

No. 1358, Mise. Armpries ter  v . United  States . 
C. A. 4th Cir. Certiorari denied. Solicitor General 
Griswold for the United States. Reported below: 416 
F. 2d 28.

No. 1421, Mise. Dearinge r  v . Rhay , Penitentiary  
Superi ntende nt . C. A. 9th Cir. Certiorari denied.

No. 1423, Mise. Schlette  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied.

No. 1429, Mise. Leeper  v . Birzgalis , State  Hosp ital  
Superi ntendent . Sup. Ct. Mich. Certiorari denied.

No. 1436, Mise. Juliano  v . Cardw ell , Warden . 
C. A. 6th Cir. Certiorari denied.

No. 1438, Mise. Beams , Admi nis trator  v . United  
State s . C. A. 10th Cir. Certiorari denied. Claude H. 
Rosenstein for petitioner. Solicitor General Griswold, 
Assistant Attorney General Walters, Crombie J. D. Gar-
rett, and Carolyn R. Just for the United States. Re-
ported below: 417 F. 2d 197.

No. 1445, Mise. Theodore  v . United  States . C. A. 
1st Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 1449, Mise. Goodwin  v . Nebras ka . Sup. Ct. 
Neb. Certiorari denied. Richard J. Bruckner for peti-
tioner. Reported below: 184 Neb. 537, 169 N. W. 
2d 270.

No. 1462, Mise. Wood  v . Cardwel l , Warden . C. A. 
6th Cir. Certiorari denied.
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No. 1456, Mise. Hazel  v . Unite d States . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Wilson, Beatrice Rosen-
berg, and Robert G. Maysack for the United States.

No. 1464, Mise. Goloty  v . Catherw ood , Industrial  
Commis sioner  of  New  York . App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied.

No. 1466, Mise. Hinton  v . Colorado . Sup. Ct. Colo. 
Certiorari denied. Joseph R. Quinn for petitioner. Re-
ported below: ----  Colo. ---- , 458 P. 2d 611.

No. 1485, Mise. Wickware  v . Kentucky . Ct. App. 
Ky. Certiorari denied. Reported below: 444 S. W. 2d 
272.

No. 1507, Mise. Mc Connell  v . Washington  et  al . 
C. A. 9th Cir. Certiorari denied.

No. 1509, Mise. Manisc alco  v . La Vallee , Warden . 
C. A. 2d Cir. Certiorari denied. Reported below: 417 
F. 2d 1056.

No. 1510, Mise. Weis  v . New  York . App. Div., 
Sup. Ct. N. Y., 3d Jud. Dept. Certiorari denied. Re-
ported below: 32 App. Div. 2d 856, 301 N. Y. S. 2d 186.

No. 1515, Mise. Steve nso n v . Mancusi , Warden . 
App. Div., Sup. Ct. N. Y., 4th Jud. Dept. Certiorari 
denied.

No. 1519, Mise. Burton  v . Cox , Penitent iary  
Superi ntendent . C. A. 4th Cir. Certiorari denied.

No. 1522, Mise. Arnett  v . Calif ornia . Ct. App. 
Cal., 4th App. Dist. Certiorari denied.
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No. 1524, Mise. Malak  et  al . v . United  States . 
C. A. 2d Cir. Certiorari denied. Solicitor General Gris-
wold for the United States.

No. 1530, Mise. Lowe  v . Illi nois . Sup. Ct. Ill. 
Certiorari denied.

No. 1534, Mise. Lowe  v . Unite d  State s . C. A. 7th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 418 F. 2d 100.

No. 1542, Mise. Jackson  v . Nelson , Warden . C. A. 
9th Cir. Certiorari denied. Reported below: 419 F. 2d 
1324.

No. 1546, Mise. Cummin gs  v . New  York . App. 
Div., Sup Ct. N. Y., 1st Jud. Dept. Certiorari denied. 
Frank S. Hogan and William C. Donnino for respondent.

No. 1548, Mise. ETangsleben  v . Illinois . Sup. Ct. 
Ill. Certiorari denied. Reported below: 43 Ill. 2d 236, 
252 N. E. 2d 545.

No. 1549, Mise. Hardi son  v . Hocker , Warden . 
C. A. 9th Cir. Certiorari denied.

No. 1551, Mise. Reis  v . Purdy , Sheriff . C. A. 5th 
Cir. Certiorari denied. Reported below: 416 F. 2d 
1052.

No. 1553, Mise. Mink  v . Freeman , Chief  Judge , 
U. S. Dis trict  Court . C. A. 6th Cir. Certiorari denied.

No. 1555, Mise. Bendar  v . New  Jersey . Sup. Ct. 
N. J. Certiorari denied.

No. 1560, Mise. Willi ams  v . Ohio  et  al . Sup. Ct. 
Ohio. Certiorari denied.
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No. 1561, Mise. Crawf ord  v . Cox , Penitentiary  
Superi ntendent . C. A. 4th Cir. Certiorari denied.

No. 1562, Mise. Mastri an  v . Minne sot a . Sup. Ct. 
Minn. Certiorari denied. Douglas W. Thomson and 
John A. Cochrane for petitioner. Douglas M. Head, At-
torney General of Minnesota, and William B. Randall 
for respondent. Reported below: 285 Minn. 51, 171 
N. W. 2d 695.

No. 1566, Mise. Jennings  v . Craven , Warden .
C. A. 9th Cir. Certiorari denied.

No. 1569, Mise. Rhodes  
8th Cir. Certiorari denied. 
2d 1309.

v. Houston  et  al . C. A.
Reported below: 418 F.

No. 1570, Mise. Bailey  v . Calif orni a .
Cal., 1st App. Dist. Certiorari denied.

No. 1581, Mise. Baker  v . Calif ornia .
Cal., 3d App. Dist. Certiorari denied.

Ct. App.

Ct. App.

No. 1588, Mise. Ladd  v . South  Carolin a  et  al .
C. A. 4th Cir. Certiorari denied. Reported below: 415 
F. 2d 870.

No. 1594, Mise. White  v . Maine  et  al . C. A. 1st 
Cir. Certiorari denied.

No. 1595, Mise. King  v . Page , Warden . Ct. Crim. 
App. Okla. Certiorari denied.

No. 1597, Mise. Grear  v . Cardwel l , Warden . C. A. 
6th Cir. Certiorari denied.
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No. 1599, Mise. Haykel  v . Califo rnia . Ct. App. 
Cal., 4th App. Dist. Certiorari denied.

No. 1605, Mise. Barclay  v . Calif ornia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied.

No. 1606, Mise. Cinnamon  v . X-Railw ay  Expr es s  
Co. et  al . C. A. 6th Cir. Certiorari denied.

No. 1611, Mise. Greene  v . Rhay , Penite ntiary  
Superi ntendent . C. A. 9th Cir. Certiorari denied.

No. 1615, Mise. Kerner  et  ux . v . CIBA Corp . 
Sup. Ct. N. J. Certiorari denied. Joseph Ginsburg for 
petitioners.

No. 1617, Mise. Carpenti er  v . Craven , Warden . 
Sup. Ct. Cal. Certiorari denied.

No. 1618, Mise. Ross v. North  Carolina . Sup. Ct. 
N. C. Certiorari denied. Robert Morgan, Attorney- 
General of North Carolina, and Ralph Moody, Deputy 
Attorney General, for respondent. Reported below: 275 
N. C. 550, 169 S. E. 2d 875.

No. 1621, Mise. Fraser  v . New  York . Ct. App. 
N. Y. Certiorari denied. Frank S. Hogan and Michael 
R. Juviler for respondent.

No. 1622, Mise. Oliver  v . Rundle , Correct ional  
Supe rinten dent . C. A. 3d Cir. Certiorari denied. 
John W. Packel for petitioner. Reported below: 417 
F. 2d 305.

No. 1623, Mise. Leak  v . Follette , Warden . C. A. 
2d Cir. Certiorari denied. Reported below: 418 F. 2d 
1266.
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No. 1624, Mise. Carroll  v . Clerk  of  the  Eighth  
Judicial  Distri ct  Court  of  Nevada  et  al . Sup. Ct. 
Nev. Certiorari denied.

No. 1627, Mise. Speaks  v . Brierley , Correctional  
Superi ntendent . C. A. 3d Cir. Certiorari denied. 
John H. Lewis, Jr., for petitioner. Reported below: 417 
F. 2d 597.

No. 1628, Mise. Rumney  v . New  Hamps hire . Sup. 
Ct. N. H. Certiorari denied. Alexander J. Kalinski 
for petitioner. William F. Cann, Deputy Attorney Gen-
eral of New Hampshire, and David H. Souter, Assistant 
Attorney General, for respondent. Reported below: 109 
N. H. 544, 258 A. 2d 349.

No. 1629, Mise. Banks  v . Coiner , Warden . C. A. 
4th Cir. Certiorari denied.

No. 1633, Mise. Wils on  v . Bols inger , Protho no -
tary , et  al . C. A. 3d Cir. Certiorari denied.

No. 1637, Mise. 
Certiorari denied.

Cole  v . New  York . C. A. 2d Cir.

No. 1638, Mise. Taylor  v . New  Jers ey . Super. Ct. 
N. J. Certiorari denied. Richard Newman for peti-
tioner. Leo Kaplowitz for respondent.

No. 1639, Mise. Cummin gs  v . Cox , Peni tent iary  
Superi ntende nt . C. A. 4th Cir. Certiorari denied.

No. 1646, Mise. Hasl am  v . United  States . C. A. 
9th Cir. Certiorari denied. Thomas H. Carver for pe-
titioner. Solicitor General Griswold for the United 
States.
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No. 1640, Mise. Chas co  v . Califo rnia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported below: 
276 Cal. App. 2d 271, 80 Cal. Rptr. 667.

No. 1641, Mise. Wei ss  v . Blackwe ll , Warden . 
C. A. 5th Cir. Certiorari denied. Solicitor General 
Griswold for respondent.

No. 1648, Mise. Castr o  v . United  Stat es . C. A. 2d 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 418 F. 2d 230.

No. 1649, Mise. 
Certiorari denied.

Maste rs  v . Iowa . Sup. Ct. Iowa.
Reported below: 171 N. W. 2d 255.

No. 1650, Mise. Quinn  v . United  Stat es . C. A. 4th
Cir. Certiorari denied. Reported below: 416 F. 2d 27.

No. 1652, Mise. Carballo  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Frank 
S. Hogan and Michael R. Juviler for respondent.

No. 1653, Mise. Caronia  v . Deegan , Warden . C. A. 
2d Cir. Certiorari denied.

No. 1655, Mise. Kauf  v . Calif ornia . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 1656, Mise. Broadus -Bey  v . Unite d States . 
C. A. 4th Cir. Certiorari denied. Solicitor General 
Griswold for the United States.

No. 1666, Mise. Mixon  v . Penn  Stevedores , Inc . 
C. A. 2d Cir. Certiorari denied. William Donald Fleck 
for respondent.
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No. 1657, Mise. Ponce  v . Califor nia . Ct. App. 
Cal., 4th App. Dist. Certiorari denied.

No. 1659, Mise. Evans  v . Florida . Dist. Ct. App. 
Fla., 3d Dist. Certiorari denied. Tobias Simon for 
petitioner. Earl Faircloth, Attorney General of Florida, 
and Arden M. Siegendorf and Ronald W. Sabo, Assistant 
Attorneys General, for respondent. Reported below: 225 
So. 2d 548.

No. 1660, Mise. Maxwell  v . Southern  Christi an  
Leade rsh ip Conference  et  al . C. A. 5th Cir. Cer-
tiorari denied. H. Alva Brumfield and Sylvia Roberts 
for petitioner. Jack Greenberg, James M. Nabrit III, 
Norman C. Amaker, Charles Stephen Ralston, and Peter 
A. Hall for respondent Southern Christian Leadership 
Conference. Reported below: 414 F. 2d 1065.

No. 1664, Mise. Hayes  v . Snyder . C. A. 7th Cir. 
Certiorari denied. L. Stanton Dotson for respondent.

No. 1667, Mise. Budd  v . Madigan , Sherif f . C. A. 
9th Cir. Certiorari denied. George F. Duke for peti-
tioner. Thomas C. Lynch, Attorney General of Califor-
nia, and William D. Stein, Deputy Attorney General, for 
respondent. Reported below: 418 F. 2d 1032.

No. 1672, Mise. Primous  v . United  States . C. A. 
7th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, Jerome M. Feit, and 
Roger A. Pauley for the United States. Reported below: 
420 F. 2d 33.

No. 1675, Mise. Mitc hell  v . Calif ornia . Ct. App. 
Cal., 4th App. Dist. Certiorari denied. Reported be-
low: 275 Cal. App. 2d 351, 79 Cal. Rptr. 764.
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No. 1671, Mise. Turpi n v . Ohio . Sup. Ct. Ohio. 
Certiorari denied.

No. 1676, Mise. Prewit t  v . Arizo na  ex  rel . Eyman , 
Warden , et  al . C. A. 9th Cir. Certiorari denied. 
Gary K. Nelson, Attorney General, and Carl Waag, As-
sistant Attorney General, for respondents State of Ari-
zona et al. Reported below: 418 F. 2d 572.

No. 1680, Mise. North  v . Cupp , Warden . Sup. Ct. 
Ore. Certiorari denied. Lawrence A. Aschenbrenner for 
petitioner. Lee Johnson, Attorney General of Oregon, 
and Jacob B. Tanzer, Solicitor General, for respondent. 
Reported below: 254 Ore. 451, 461 P. 2d 271.

No. 1684, Mise. Peebles  v . Unite d  States . C. A. 
4th Cir. Certiorari denied. H. Kowalchick for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, Beatrice Rosenberg, and Roger A. 
Pauley for the United States. Reported below: 419 F. 
2d 830.

No. 1690, Mise. Nash  v . Reinc ke , Warden . C. A. 
2d Cir. Certiorari denied. Reported below: 418 F. 2d 
1333.

No. 1692, Mise. Schiro  v. Cox, Penite ntiary  Super -
inte ndent . C. A. 4th Cir. Certiorari denied.

No. 1696, Mise. Lento  v . Delawa re , Lackawanna  & 
West ern  Railroad  Co . C. A. 2d Cir. Certiorari de-
nied. Lloyd W. Roberson for respondent. Reported 
below: See 374 F. 2d 113.

No. 1703, Mise. Cartano  v . Unite d  Stat es . C. A. 
1st Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 420 F. 2d 362.
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No. 1701, Mise. O’Connel l  v . Illinois . Sup. Ct. 
Ill. Certiorari denied.

No. 1699, Mise. Taylor  v . Finch , Secre tary  of  
Healt h , Education , and  Welfare . C. A. 8th Cir. 
Certiorari denied. Solicitor General Griswold for re-
spondent. Reported below: 418 F. 2d 1232.

No. 1700, Mise. Lait ine n  v . Washington . Sup. Ct. 
Wash. Certiorari denied. Michael H. Rosen for peti-
tioner. Reported below: 77 Wash. 2d 130, 459 P. 2d 
789.

No. 1704, Mise. Carabe llo  v . Parole  Board  of  New  
York . C. A. 2d Cir. Certiorari denied.

No. 1706, Mise. Moore  v . United  States  et  al . 
C. A. 2d Cir. Certiorari denied. Solicitor General Gris-
wold for the United States et al.

No. 1707, Mise. Danie ls  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 1708, Mise. Fryer  v . United  States . C. A. 8th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, Jerome M. Feit, and 
Roger A. Pauley for the United States. Reported below: 
419 F. 2d 1346.

No. 1710, Mise. Hopkins  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 1713, Mise. Miller  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 1721, Mise. Stuart  v . Yeager , Princ ipal  
Keepe r , et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 419 F. 2d 126.
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No. 1714, Mise. Antonet ty  v . New  York . App. 
Div., Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied.

No. 1715, Mise. Mc Gee  v . Miss ouri . Sup. Ct. Mo. 
Certiorari denied. William H. Webster for petitioner. 
John C. Danforth, Attorney General of Missouri, and 
Charles B. Blackmar, Special Assistant Attorney General, 
for respondent. Reported below: 447 S. W. 2d 270.

No. 1720, Mise. Stewart  v . Departm ent  of  Correc -
tions  et  al . C. A. 6th Cir. Certiorari denied.

No. 1722, Mise. Benson  v . Prentic e Hall , Inc . 
C. A. 2d Cir. Certiorari denied. Murray M. Segal for 
petitioner. Thomas A. Diskin for respondent.

No. 1726, Mise. Cox v. Unit ed  States . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States.

No. 1727, Mise. Rondinone  v . Reincke , Warde n . 
C. A. 2d Cir. Certiorari denied. Igor I. Sikorsky, Jr., 
for petitioner. John D. LaBelle for respondent. Re-
ported below: 424 F. 2d 1307.

No. 1731, Mise. Tucker  v . Unite d  States . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Wilson, Jerome M. 
Feit, and Robert G. Maysack for the United States.

No. 1732, Mise. Sloan  v . Wainwri ght , Correction s  
Direc tor . Dist. Ct. App. Fla., 4th Dist. Certiorari 
denied. Reported below: 226 So. 2d 863.

No. 1736, Mise. Mc Namara  v . United  States . 
C. A. 1st Cir. Certiorari denied. Solicitor General 
Griswold for the United States. Reported below: 422 
F. 2d 499.
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No. 1733, Mise. Samuel s v . Maryland . Ct. Sp. 
App. Md. Certiorari denied. James J. Casey for peti-
tioner. Reported below: 6 Md. App. 59, 250 A. 2d 285.

No. 1729, Mise. Dalton  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1735, Mise. Johnso n  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1738, Mise. Gordo n  v . Bright  et  al . C. A. 10th 
Cir. Certiorari denied. Solicitor General Griswold for 
respondents. Reported below: 419 F. 2d 835.

No. 1739, Mise. Tate  v . United  Stat es . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States.

No. 1740, Mise. Hanse n  v . Cady , Warden . C. A. 
7th Cir. Certiorari denied. Reported below: 424 F. 
2d 1205.

No. 1765, Mise. De Mario  v . Illinois . App. Ct. Ill., 
1st Dist. Certiorari denied. Gerald W. Getty, Marshall 
J. Hartman, and James J. Doherty for petitioner. Re-
ported below: 112 Ill. App. 2d 175 and 420, 251 N. E. 
2d 267 and 274.

No. 1766, Mise. Seip el  v . Illinois . App. Ct. Ill., 
4th Dist. Certiorari denied. Robert Weiner for peti-
tioner. Reported below: 108 Ill. App. 2d 384, 247 N. E. 
2d 905.

No. 1767, Mise. Williams  v . New  Jers ey . Sup. Ct. 
N. J. Certiorari denied.

No. 1787, Mise. Terry  v . Keef e . Sup. Ct. Fla. 
Certiorari denied.
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No. 706, Mise. Orlando  v . New  Jerse y . Sup. Ct. 
N. J. Certiorari denied. Mr . Just ice  Black  is of the 
opinion that certiorari should be granted. Leo Kaplo- 
witz for respondent.

No. 1564, Mise. Ruby  v . United  States . Ct. Cl. 
Certiorari denied. Mr . Justic e  Marshall  took no part 
in the consideration or decision of this petition. Solici-
tor General Griswold for the United States.

No. 1665, Mise. Evans  v . Unite d  State s . C. A. 8th 
Cir. Certiorari denied. Mr . Justice  Marshall  took 
no part in the consideration or decision of this petition. 
Solicitor General Griswold for the United States.

No. 1575, Mise. Pett yjohn  v . Unite d State s . 
C. A. D. C. Cir. Certiorari denied. The  Chief  Jus -
tice  took no part in the consideration or decision of this 
petition. Martin S. Thaler for petitioner. Solicitor 
General Griswold for the United States. Reported be-
low: 136 U. S. App. D. C. 69, 419 F. 2d 651.

No. 1742, Mise. Lewis  v . United  States . C. A. 
D. C. Cir. Certiorari denied. The  Chief  Justice  took 
no part in the consideration or decision of this petition. 
Reported below: 135 U. S. App. D. C. 187, 417 F. 2d 755.

Rehearing Denied
No. 964. Rosen son  v . United  States , ante, p. 962; 

and
No. 1012. Serbi an  East ern  Orthodox  Congrega -

tio n  of  “St . George ,” Eliz abet h , New  Jersey , et  al . 
v. Serbian  East ern  Orthodox  Congregation  of  “St . 
George ,” Eliz abeth , New  Jersey  (Dioces e for  East -
ern  States  of  Amer ica  and  Canada ), et  al ., ante, 
p. 961. Petitions for rehearing denied.
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No. 1046. Hamil ton  et  al . v . Mc Keithen , Gov -
ernor  of  Louis iana , ante, p. 245;

No. 1078. Mc Clain  v . United  States , ante, p. 965;
No. 1111. Ranjel  et  al . v. City  of  Lansi ng  et  al ., 

ante, p. 980;
No. 529, Mise. Gawne  et  al . v . United  State s , ante, 

p. 943;
No. 1161, Mise. Towle s v . Reincke , Warden , ante, 

p. 966;
No. 1205, Mise. Kelem  v . United  States , ante, p. 

952;
No. 1256, Mise. Merle  v . North  Carolin a  Mutual  

Life  Insur ance  Co ., ante, p. 995; and
No. 1483, Mise. Bill s v . United  State s , ante, p. 

956. Petitions for rehearing denied.

No. 1064. Gene ral  Electric  Co . v . National  Labor  
Relati ons  Board  et  al ., ante, p. 965. Petition for re-
hearing denied. Mr . Justic e  Marsha ll  took no part in 
the consideration or decision of this petition.

No. 1041, Mise. Roberts  v . Alaska , 396 U. S. 1022; 
and

No. 1091, Mise. In  re  Reece , ante, p. 949. Motions 
for leave to file petitions for rehearing denied.

Apri l  22, 1970

Dismissal Under Rule 60
No. 1138, Mise. Green  v . Local  Board  No . 87, Selec -

tive  Service  Syste m . C. A. 8th Cir. Petition for writ 
of certiorari dismissed pursuant to Rule 60 of the Rules 
of this Court. Joel J. Rabin for petitioner. Solicitor 
General Griswold for respondent. Reported below: 419 
F. 2d 813.
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Miscellaneous Orders*
No. 21. Dutton , Warden  v . Evans . Appeal from 

C. A. 5th Cir. [Probable jurisdiction noted, 393 TJ. S. 
1076];

No. 50. North  Carolin a  v . Alford . Appeal from 
C. A. 4th Cir. [Probable jurisdiction noted, 394 U. S. 
956] ;

No. 84. United  States  v . Jorn . Appeal from D. C. 
Utah. [Probable jurisdiction noted, 396 U. S. 810]; 
and

No. 179. Rogers , Secre tary  of  State  v . Bellei . 
Appeal from D. C. D. C. [Probable jurisdiction noted, 
396 U. S. 811.] Cases restored to calendar for 
reargument.

No. 300. Tooahni ppa h  (Goombi ), Admini stratri x , 
et  al . v. Hickel , Secretary  of  the  Interior , et  al ., 
ante, p. 598. Motions to substitute Julia Tooahnippah 
(Goombi), Administratrix, in place of James Tooahimpah 
Tate, deceased, former Administrator of Estate of Frankie 
Lee Tooahnippah, deceased, and Estate of Viola Atewoof- 
takewa (Tate), deceased, as a party petitioner, granted. 
Omer Luellen on the motions.

No. 905. Grove  Press , Inc ., et  al . v . Maryland  
State  Board  of  Censors . Appeal from Ct. App. Md. 
[Probable jurisdiction noted, ante, p. 984.] Motion of 
International Film Importers & Distributors of America, 
Inc., for leave to file a brief as amicus curiae granted. 
Mr . Justic e Douglas  took no part in the consideration 
or decision of this motion. Felix J. Bilgrey on the 
motion.

*[Rep ort er ’s Note : The order of April 27, 1970, in No. 1389, 
Mayberry v. Pennsylvania, appointing counsel for petitioner, was 
revoked by order of May 18, 1970, 398 U. S. 902.]
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No. 1058. Phill ips v . Martin  Marietta  Corp . 
C. A. 5th Cir. [Certiorari granted, ante, p. 960.] Mo-
tion of National Organization for Women for leave to 
file a brief as amicus curiae granted. Jacob D. Heyman 
on the motion.

No. 1149. Byrne , Distr ict  Attorney  of  Suff olk  
County , et  al . v . Karalexi s  et  al . Appeal from D. C. 
Mass. [Probable jurisdiction noted, ante, p. 985.] Mo-
tions of National General Corp, et al. and American 
Civil Liberties Union et al. for leave to file briefs as 
amici curiae granted. Mr . Justi ce  Douglas  took no 
part in the consideration or decision of these motions. 
Stanley Fleishman and Sam Rosenwein for National 
General Corp, et al., and Thomas R. Asher, Michael 
Schneiderman, and Melvin L. Wulf for American Civil 
Liberties Union et al. on the motions.

No. 1985, Mise. Cowles  Communi cati ons , Inc . v . 
Alioto  et  al . C. A. 9th Cir. and D. C. N. D. Cal. 
Motion for leave to file petitions for writs of certiorari 
denied. Mr . Justi ce  Douglas  took no part in the con-
sideration or decision of this motion Charles W. Ken- 
ady, R. Barry Churton, Ronald S. Diana, and William G. 
Hundley on the motion.

No. 1939, Mise. Garrett  v . Brewer , Warden , et  al . 
Motion for leave to file petition for writ of habeas corpus 
denied.

Probable Jurisdiction Noted or Postponed
No. 1155. Unite d  States  v . Vuitch . Appeal from 

D. C. D. C. Further consideration of question of juris-
diction postponed to hearing of case on the merits. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Roger A. Pauley for 
the United States. Joseph Sitnick and Joseph L. Nellis 
for appellee. Reported below: 305 F. Supp. 1032.
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No. 1270. Blount , Postmas ter  General  v . Na -
tional  Assn , of  Letter  Carriers . Appeal from D. C. 
D. C. Probable jurisdiction noted. Solicitor General 
Griswold, Assistant Attorney General Ruckelshaus, Alan 
S. Rosenthal, and Walter H. Fleischer for appellant. 
John W. Karr and Ralph J. Temple for appellee. Re-
ported below: 305 F. Supp. 546.

Certiorari Granted. (See also No. 863, ante, p. 662.)
No. 1309. Time , Inc . v . Pape . C. A. 7th Cir. Cer-

tiorari granted. Harold R. Medina, Jr., Don H. Reuben, 
and Lawrence Gunnels for petitioner. Patrick W. 
Dunne, Robert J. Nolan, and Edward J. Hladis for 
respondent. Reported below: 419 F. 2d 980.

No. 1468, Mise. Whiteley  v . Warden , Wyoming  
Penitentiary . C. A. 10th Cir. Motion for leave to 
proceed in forma pauperis granted. Certiorari granted 
limited to issue of constitutionality of arrest and search, 
and case transferred to appellate docket. Richard A. 
Mullens for petitioner. Sterling A. Case, Deputy At-
torney General of Wyoming, and Jack Speight, Assistant 
Attorney General, for respondent. Reported below: 416 
F. 2d 36.

Certiorari Denied
No. 1151. Duke  v . Unite d  States . C. A. 4th Cir. 

Certiorari denied. Arthur Vann for petitioner. Solic-
itor General Griswold, Assistant Attorney General Wil-
son, Jerome M. Feit, and Kirby W. Patterson for the 
United States. Reported below: 409 F. 2d 669.

No. 1233. Hutter  Northern  Trust  et  al . v . Haen  
et  al . C. A. 7th Cir. Certiorari denied. John A. 
Hutter, Jr., pro se, and for other petitioners.
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No. 1200. Teresa  v . United  Stat es . C. A. 4th Cir. 
Certiorari denied. John J. Pichinson for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Edward, Fenig for the 
United States. Reported below: 420 F. 2d 13.

No. 1212. Elmw ood  Prop ert ies , Inc ., et  al . v . 
Conze lman  et  al . C. A. 7th Cir. Certiorari denied. 
Maurice P. Raizes for petitioners. Francis S. Clamitz 
for respondents. Reported below: 418 F. 2d 1025.

No. 1236. Montone y  et  al . v . Cramer  et  al . Sup. 
Ct. Ohio. Certiorari denied. Rankin M. Gibson for 
petitioners. Shelby V. Hutchins for respondents.

No. 1263. Smith  v . Virgini a . Sup. Ct. App. Va. 
Certiorari denied. J. Hugo Madison for petitioner.

No. 1285. Parham  v . Kaiser , Executrix , et  al . 
Ct. App. Cal., 1st App. Dist. Certiorari denied. Ed-
ward J. Saunders for petitioner. Gordon Johnson for 
respondents.

No. 1300. Atomic  Oil  Co . of  Oklahoma , Inc ., et  al . 
v. Bardahl  Oil  Co . et  al . C. A. 10th Cir. Certiorari 
denied. Lawrence A. Johnson and Robert J. Woolsey 
for petitioners. Reported below: 419 F. 2d 1097.

No. 1303. Gripkey  v . Gerty  et  al . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 1305. Johnson  v . Unite d Stat es . C. A. 9th 
Cir. Certiorari denied. Jack K. Berman and Burton 
Marks for petitioner. Solicitor General Griswold, As- 
sistant Attorney General Wilson, Beatrice Rosenberg, 
and Robert G. Maysack for the United States. Re-
ported below: 423 F. 2d 621.



1064 OCTOBER TERM, 1969

April 27, 1970 397 U. S.

No. 1306. Damis ch  v . Wither s  et  al . C. A. 7th Cir. 
Certiorari denied. Benjamin S. Adamowski, Francis X. 
Riley, and Paul D. Newey for petitioner. Franklin J. 
Kramer for respondents Ochsenschlager et al.

No. 1307. New  Orlean s Stevedo ring  Co ., Divis ion  
of  James  J. Flan agan  Ship pin g Corp . v . United  
Stat es . Ct. Cl. Certiorari denied. Ralph L. Kas- 
kell, Jr., for petitioner. Solicitor General Griswold for 
the United States.

No. 1308. Phila delp hia  Local  No . 8, Interna -
tional  Alliance  of  Theatric al  Stage  Employ ees  & 
Moving  Pict ure  Machine  Oper ators  of  the  United  
States  and  Canada  v . Kelsey . C. A. 3d Cir. Certio-
rari denied. Kingsley A. Jarvis for petitioner. Ed-
ward B. Bergman for respondent. Reported below: 419 
F. 2d 491.

No. 1312. Loctite  Corp . v . Broadview  Chemi cal  
Corp . C. A. 2d Cir. Certiorari denied. Walter D. 
Ames for petitioner. Granger Cook, Jr., and James P. 
Hume for respondent. Reported below: 417 F. 2d 998.

No. 1314. Hagg ert y v . United  State s . C. A. 7th 
Cir. Certiorari denied. Edward J. Calihan, Jr., for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Wilson, Beatrice Rosenberg, and Edward 
Fenig for the United States. Reported below: 419 F. 
2d 1003.

No. 1324. National  Building  Corp . v . Bendix  Corp , 
et  al . C. A. 6th Cir. Certiorari denied. Victor W. 
Ewen and William A. MacKenzie for petitioner. Wil-
liam D. Grubbs for respondent General Motors Corp. 
Reported below: 415 F. 2d 860.
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No. 1325. Granader  v . Public  Bank  et  al . C. A. 
6th Cir. Certiorari denied. Marvin W. C herrín for peti-
tioner. Frank J. Kelley, Attorney General of Michigan, 
Robert A. Derengoski, Solicitor General, and Maurice M. 
Moule, Assistant Attorney General, for respondents 
Financial Institutions Bureau of Michigan et al., and 
Leslie H. Fisher and Gilbert E. Gove for respondent 
Federal Deposit Insurance Corp. Reported below: 417 
F. 2d 75.

No. 1332. Rexall  Chemical  Co ., a Division  of  
Rexal l  Drug  & Chemical  Co . v . National  Labor  Re -
latio ns  Board . C. A. 5th Cir. Certiorari denied. 
William L. Keller for petitioner. Solicitor General 
Griswold, Arnold Ordman, Dominick L. Manoli, and 
Norton J. Come for respondent. Reported below: 418 
F. 2d 603.

No. 1344. Paul  et  al . v . Dade  County , Flori da , 
et  al . C. A. 5th Cir. Certiorari denied. Alfred Hop-
kins for petitioners. Thomas C. Britton and St. Julien 
P. Rosemond for respondents. Reported below: 419 F. 
2d 10.

No. 1316. Berman  v . Board  of  Elec tion s of  the  
City  of  New  York  et  al . C. A. 2d Cir. Motion of 
Rabbinical Alliance of America for leave to file a brief 
as amicus curiae granted. Certiorari denied. J. Lee 
Rankin, Stanley Buchsbaum, and Robert T. Hartmann 
for Board of Elections of the City of New York, Louis J. 
Lefkowitz, Attorney General of New York, pro se, and 
Samuel A. Hirshowitz, First Assistant Attorney Gen-
eral, and Joel H. Sachs, Assistant Attorney General, for 
Rockefeller et al., respondents. Sol Rosen for Rabbini-
cal Alliance of America as amicus curiae in support of 
the petition. Reported below: 420 F. 2d 684.
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No. 1245. School  Dis trict  of  Greenville  County  
et  al . v. Whitt enbe rg  et  al . C. A. 4th Cir. Motion 
to dispense with printing petition granted. Certiorari 
denied. J. Covington Parham, Jr., and C. Thomas 
Wyche for petitioners. Jack Greenberg, James M. 
Nabrit III, Matthew J. Perry, and Donald J. Sampson 
for respondents. Reported below: 424 F. 2d 195.

No. 1287. Abers on  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Mr . Just ice  Douglas  is of the opin-
ion that certiorari should be granted. Mr . Just ice  
Marsh all  took no part in the consideration or decision 
of this petition. Daniel H. Greenberg for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Walters, and Joseph M. Howard for the United States. 
Reported below: 419 F. 2d 820.

No. 1298. Neff , Administratr ix  v . United  States . 
C. A. D. C. Cir. Certiorari denied. The  Chief  Jus -
tice  took no part in the consideration or decision of this 
petition. Richard W. Galiher and Charles J. Steele for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Ruckelshaus, Robert V. Zener, and Kathryn 
H. Baldwin for the United States. Reported below: 136 
U. S. App. D. C. 273, 420 F. 2d 115.

No. 1176, Mise. Knox  v . Nels on , Warden . C. A. 
9th Cir. Certiorari denied. Thomas C. Lynch, Attor-
ney General of California, Doris H. Maier, Assistant 
Attorney General, and Jack R. Winkler, Deputy Attor-
ney General, for respondent.

No. 1601, Mise. Kiger  v . United  States . C. A. 7th 
Cir. Certiorari denied. William C. Erbecker for peti-
tioner. Solicitor General Griswold for the United States. 
Reported below: 417 F. 2d 1194.
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No. 1293, Mise. Huckab ay  v . Superior  Court  of  
Califo rnia , Count y  of  Los  Angeles . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Frank 0. Walther for 
petitioner. Thomas C. Lynch, Attorney General, Wil-
liam E. James, Assistant Attorney General, and Evelle J. 
Younger for the State of California, real party in interest.

No. 1451, Mise. Blackw ell  v . Cady , Warden . C. A. 
7th Cir. Certiorari denied.

No. 1452, Mise. Brown  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1536, Mise. Glanders  v . Calif ornia . Ct. App. 
Cal., 3d App. Dist. Certiorari denied.

No. 1539, Mise. Parshay  v . Michigan . Sup. Ct. 
Mich. Certiorari denied.

No. 1541, Mise. Kerkai  v . Immigra tion  and  Nat -
uralizat ion  Service . C. A. 3d Cir. Certiorari denied. 
Gerald I. Roth for petitioner. Solicitor General Gris-
wold, Assistant Attorney General Wilson, Beatrice Rosen-
berg, and Paul C. Summit for respondent. Reported 
below: 418 F. 2d 217.

No. 1608, Mise. Hunter  v . Follette , Warden . C. A. 
2d Cir. Certiorari denied. Reported below: 420 F. 2d 
779.

No. 1631, Mise. Ney  v . Califo rnia  et  al . C. A. 9th 
Cir. Certiorari denied. Edward J. Saunders for re-
spondents Pickett et al.

No. 1682, Mise. Wilkers on  v . Craven , Warden . 
C. A. 9th Cir. Certiorari denied.
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No. 1632, Mise. Wilson  v . Secre tary  of  the  Navy . 
C. A. 3d Cir. Certiorari denied. Solicitor General Gris-
wold for respondent. Reported below: 417 F. 2d 297.

No. 1647, Mise. Earnhart  v . United  State s . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold for the United States. Reported below: 135 U. S. 
App. D. C. 130, 417 F. 2d 547.

No. 1674, Mise. Smiley  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. 
Frank S. Hogan for respondent.

No. 1679, Mise. Balderra ma  v . United  States . 
C. A. 5th Cir. Certiorari denied. Solicitor General 
Griswold, Assistant Attorney General Wilson, Jerome M. 
Feit, and Roger A. Pauley for the United States.

No. 1691, Mise. Hammon d  v . Unite d  State s . C. A. 
4th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 419 F. 2d 166.

No. 1694, Mise. Miller  v . Wade  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 420 F. 2d 489.

No. 1698, Mise. Daughe rty  v . Craven , Warden . 
C. A. 9th Cir. Certiorari denied. Reported below: 422 
F. 2d 6.

No. 1717, Mise. Murphr ee  v . Miss iss ipp i. Sup. Ct. 
Miss. Certiorari denied. J. Robertshaw for petitioner. 
Reported below: 228 So. 2d 599.

No. 1718, Mise. Gilb ert  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.
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No. 1697, Mise. Conwa y  v . Procu nier , Corrections  
Direc tor . C. A. 9th Cir. Certiorari denied.

No. 1746, Mise. Willi ams  v . New  Jersey . Sup. Ct. 
N. J. Certiorari denied.

No. 1747, Mise. Marti nez  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 1749, Mise. Fernandez  v . Fiel d , Men ’s Colon y  
Superi ntende nt . C. A. 9th Cir. Certiorari denied.

No. 1750, Mise. Patte rson  v . South  Carolin a  et  al . 
Sup. Ct. S. C. Certiorari denied. Charles B. Bowers 
for petitioner. Reported below: 253 S. C. 382, 171 S. E. 
2d 235.

No. 1751, Mise. Zuckerm an  v . Tatarian  et  al . 
C. A. 1st Cir. Certiorari denied. Martin Malinou for 
petitioner. Francis V. Reynolds for respondents. Re-
ported below: 418 F. 2d 878.

No. 1753, Mise. Galle gos  v . Arizona  et  al . C. A. 
9th Cir. Certiorari denied.

No. 1754, Mise. Glass  v . Beto , Correc tions  Direc -
tor . Ct. Crim. App. Tex. Certiorari denied.

No. 1755, Mise. Brown  v . Cox , Penitentiary  
Superi ntendent . C. A. 4th Cir. Certiorari denied.

No. 1756, Mise. Davis  v . Follette , Warden . C. A. 
2d Cir. Certiorari denied.

No. 1763, Mise. Lauchli  v . United  States . C. A. 
7th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.
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No. 1757, Mise. Bushnell  v . California . Ct. App. 
Cal., 1st App. Dist. Certiorari denied.

No. 1758, Mise. Moore  v . Illi nois . C. A. 7th Cir. 
Certiorari denied.

No. 1759, Mise. Baran  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied.

No. 1760, Mise. Withe rspoo n v . Illi nois  et  al . 
C. A. 7th Cir. Certiorari denied.

No. 1762, Mise. Keane  v . Cucurel lo . Sup. Ct. 
Conn. Certiorari denied.

No. 1769, Mise. Brown  v . Illinois . Sup. Ct. Ill. 
Certiorari denied. Reported below: 44 Ill. 2d 80, 254 
N. E. 2d 481.

No. 1777, Mise. Hood  v . Rice  et  al . Ct. App. Ga. 
Certiorari denied. G. Seals Aiken for petitioner. A. C. 
Latimer for respondents.

No. 1780, Mise. Cragg  v . Calif ornia . Ct. App. Cal., 
4th App. Dist. Certiorari denied.

No. 1795, Mise. Walker  v . Unite d  Stat es . C. A. 
5th Cir. Certiorari denied. Stanley Jay Bartel for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, and Beatrice Rosenberg for the United 
States. Reported below: 414 F. 2d 876.

No. 1852, Mise. Mc Willi ams  v . Unite d Stat es . 
C. A. 8th Cir. Certiorari denied. Bernard J. Mellman 
for petitioner. Solicitor General Griswold for the United 
States. Reported below: 421 F. 2d 1083.
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No. 1825, Mise. Lovano  v . United  Stat es . C. A. 
2d Cir. Certiorari denied. Harry C. Batchelder, Jr., 
and Thomas R. Esposito for petitioner. Solicitor Gen-
eral Griswold for the United States. Reported below: 
420 F. 2d 769.

No. 1823, Mise. Middlet on  v . Unite d  States . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold for the United States.

No. 1838, Mise. Wion  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold for the United States.

Rehearing Denied
No. 282. Unite d  States  v . Davis  et  ux ., ante, p. 301;
No. 573. Watts  et  al . v . Sew ard  School  Board  

et  al ., ante, p. 921;
No. 794. Burdette  v . Tennes see , ante, p. 987;
No. 1208, Mise. Jamer son  v . Delhey  et  al ., ante, 

p. 1013;
No. 1532, Mise. Magee  v . Whitta ker , Sheriff , 

et  al ., ante, p. 1016; and
No. 1661, Mise. Mooney  v . Unite d State s , ante, 

p. 1029. Petitions for rehearing denied.

No. 732. Johnson  v . United  States , ante, p. 991. 
Petition for rehearing denied. Mr . Justice  Marsha ll  
took no part in the consideration or decision of this 
petition.

No. 882. Boston  & Provi dence  Railroad  Devel op -
ment  Group  v . Bartlett , Trustee  in  Reorganizat ion , 
et  al ., ante, p. 979. Petition for rehearing and other 
relief denied.
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Miscellaneous Orders
No. 1033. Abate  et  al . v . Mundt  et  al . Ct. App. 

N. Y. [Certiorari granted, ante, p. 904.] Motion to 
advance denied. Doris Friedman Ulman on the motion.

No. 1058. Phil lip s v . Marti n Mariet ta  Corp . 
C. A. 5th Cir. [Certiorari granted, ante, p. 960.] Mo-
tion of Human Rights for Women, Inc., for leave to file 
a brief as amicus curiae granted. Sylvia Ellison on the 
motion.

No. 1189, Mise. Pitts  et  al . v . Wainwri ght , Cor -
rections  Director , et  al . Motion for leave to file 
petition for writ of habeas corpus denied. Earl Fair-
cloth, Attorney General of Florida, and Raymond L. 
Marky, Assistant Attorney General, in opposition.

No. 1861, Mise. Norsworthy  v . Field , Men ’s Col -
ony  Superi ntendent . Motion for leave to file petition 
for writ of habeas corpus denied.

No. 1797, Mise. Ruderer  v . Meredi th , U. S. Dist rict  
Judge ; and

No. 1862, Mise. Ruderer  v . Harp er , U. S. Dist rict  
Judge . Motions for leave to file petitions for writs of 
mandamus denied. Solicitor General Griswold in oppo-
sition in both cases.

No. 1808, Mise. Setzer  v . United  States  Distri ct  
Court  for  the  Eastern  Dis trict  of  Pennsylvani a . 
Motion for leave to file petition for writ of mandamus 
denied. Solicitor General Griswold in opposition.
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Probable Jurisdiction Noted
No. 134, Mise. Palmer  v . City  of  Eucli d . Appeal 

from Sup. Ct. Ohio. Motion for leave to proceed in 
forma pauperis granted. Probable jurisdiction noted and 
case transferred to appellate docket. Joshua J. Kancel- 
baum for appellant. William T. Monroe and Robert M. 
Debevec for appellee.

Certiorari Granted. (See also No. 1288, ante, p. 819.)

No. 1373. Ocala  Star -Banner  Co . et  al . v . Damr on . 
Dist. Ct. App. Fla., 1st Dist. Certiorari granted and 
case set for oral argument immediately following No. 891 
[certiorari granted, ante, p. 904], Harold B. Wahl for 
petitioners. Wallace Dunn for respondent. Reported 
below: 221 So. 2d 459.

No. 1337. Decker , U. S. Distr ict  Judge , et  al . v . 
Harp er  & Row Publis hers , Inc ., et  al . C. A. 7th Cir. 
Certiorari granted. Lee A. Freeman and Lee A. Free-
man, Jr., for petitioners. FL Templeton Brown, Rob-
ert L. Stern, and Lee N. Abrams for respondent William 
Morrow & Co., Inc., W. Donald McSweeney for respond-
ents Bobbs-Merrill Co., Inc., et al., Earl E. Pollock for 
respondent Baker & Taylor Co., Peter Gruenberger for 
respondents Charles Scribner’s Sons et al., Conrad W. 
Oberdörfer for respondent Houghton Mifflin Co., Earl A. 
Jinkinson for respondent Franklin Watts, Inc., Edgar E. 
Barton for respondent McGraw-Hill Book Co., Leo Rosen 
and Roger Hunting for respondents Thomas Y. Crowell 
Co. et al., Samuel Weisbard for respondent Golden Press, 
Inc., Bruce Hecker and David P. List for respondent 
Campbell & Hall, Inc., and Nathan Blumberg for re-
spondent Follett Library Book Co. Reported below: 
423 F. 2d 487.
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No. 1383. Ehlert  v . Unite d  States . C. A. 9th Cir. 
Certiorari granted. Mortimer H. Herzstein for peti-
tioner. Solicitor General Griswold for the United States. 
Reported below: 422 F. 2d 332.

No. 380, Mise. Griff in  et  al . v . Brec kenr idge  et  al . 
C. A. 5th Cir. Motion for leave to proceed in forma 
pauperis granted. Certiorari granted and case trans-
ferred to appellate docket. Reported below: 410 F. 2d 
817.

Certiorari Denied*
No. 1284. Fleck  et  al . v . Clevel and  Bar  Assn . 

C. A. 6th Cir. Certiorari denied. Bennet Kleinman for 
petitioners. Reported below: 419 F. 2d 1040.

No. 1319. Shlom  v. Unite d  States . C. A. 2d Cir. 
Certiorari denied. Irwin Klein for petitioner. Solicitor 
General Griswold, Assistant Attorney General Walters, 
Joseph M. Howard, and John M. Brant for the United 
States. Reported below: 420 F. 2d 263.

No. 1327. Olpin  et  al . v . Ideal  National  Insur -
ance  Co. et  al . C. A. 10th Cir. Certiorari denied. 
Parker M. Nielson and J. Vernon Patrick, Jr., for peti-
tioners. David K. Watkiss for respondents. Reported 
below: 419 F. 2d 1250.

No. 1329. Gill  et  al . v . Dunca n  et  al . Ct. App. 
La., 4th Cir. Certiorari denied. George M. Leppert 
for petitioners. Reported below: 227 So. 2d 376 and 
386.

* [Rep ort er ’s Note : The order dated May 4, 1970, denying 
certiorari in No. 1337, supra, was revoked on the same date.]
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397 U. S. May 4, 1970

No. 1321. Greenber g v . Dunker . Sup. Ct. La. 
Certiorari denied. Gilbert P. Cohen for petitioner. Re-
ported below: 254 La. 1019, 229 So. 2d 83.

No. 1328. Belt  & Termi nal  Realt y  Co . et  al . v . 
Hopk ins  et  al . Sup. Ct. Ohio. Certiorari denied. 
David J. Hopkins, pro se, and James Easly for Belt & 
Terminal Realty Co. et al., petitioners. William F. 
Snyder for respondents.

No. 1333. Lenske  et  al . v . Steinber g  et  al . C. A. 
9th Cir. Certiorari denied. Reuben Lenske, pro se, 
and for other petitioners. Reported below: 415 F. 2d 
711.

No. 1334. Grunebaum  et  al . v . Commi ssione r  of  
Internal  Revenue . C. A. 2d Cir. Certiorari denied. 
Walter Freedman and Michael I. Smith for petitioners. 
Solicitor General Griswold, Assistant Attorney General 
Walters, Stuart A. Smith, and David English Carmack 
for respondent. Reported below: 420 F. 2d 332.

No. 1339. • Cope land  v . United  States . C. A. 9th 
Cir. Certiorari denied. Peter J. Hughes for petitioner. 
Solicitor General Griswold for the United States.

No. 1352. Tyminski  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Henry Mark Holzer for peti-
tioner. Solicitor General Griswold for the United States. 
Reported below: 418 F. 2d 1060.

No. 1354. Vyse  et  al . v . Lower y  et  al . Ct. App. 
N. Y. Certiorari denied. Jay Leo Rothschild for peti-
tioners. J. Lee Rankin, Stanley Buchsbaum, and Ed-
mund B. Hennejeld for respondents.
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May 4, 1970 397 U. S.

No. 1254. E. B. & A. C. Whit ing  Co . v . Shaw  et  al . 
C. A. 2d Cir. Certiorari denied. Mr . Justice  Black , 
Mr . Justic e Douglas , and Mr . Justic e White  are of 
the opinion that certiorari should be granted. Irving M. 
Tullar for petitioner. Granville M. Pine for respondents. 
Reported below: 417 F. 2d 1097.

No. 1366. Leavy  v . United  States . C. A. 9th Cir. 
Certiorari denied. Floyd V. Smith for petitioner. Solic-
itor General Griswold for the United States. Reported 
below: 422 F. 2d 1155.

No. 1322. Mesil la  Valley  Flying  Servi ce , Inc . v . 
Cessn a  Finance  Corp . Sup. Ct. N. M. Motion to dis-
pense with printing petition granted. Certiorari denied. 
James A. Landon for petitioner. Reported below: 81 
N. M. 10, 462 P. 2d 144.

No. 1326. Alaska  v . Hicke l , Secretary  of  the  In -
teri or , et  al . C. A. 9th Cir. Motion of Alaska Feder-
ation of Natives for leave to file a brief as amicus curiae 
granted. Certiorari denied. G. Kent Edwards, Attor-
ney General of Alaska, and Charles K. Cranston, Assist-
ant Attorney General, for petitioner. Solicitor General 
Griswold, Assistant Attorney General Kashiwa, S. Bil-
lingsley Hill, and Edmund B. Clark for Hickel et al., and 
Arthur Lazarus, Jr., and Barry Jackson for Native Village 
of Nenana, respondents. Jay H. Topkis on the motion 
for Alaska Federation of Natives as amicus curiae in 
opposition to the petition. Reported below: 420 F. 2d 
938.

No. 1568, Mise. Woods  v . Ohio . Sup. Ct. Ohio. 
Certiorari denied.
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No. 1244, Mise. Smith  v . Florida . Dist. Ct. App. 
Fla., 3d Dist. Certiorari denied. Earl Faircloth, Attor-
ney General of Florida, and Melvin Grossman, Assistant 
Attorney General, for respondent. Reported below: 217 
So. 2d 359.

No. 830, Mise. Mc Farland  v . Unite d  States . C. A. 
4th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 1200, Mise. Marino  v . Pennsylv ania . Sup. 
Ct. Pa. Certiorari denied. B. Nathaniel Richter for 
petitioner. James D. Crawford and Arlen Specter for 
respondent. Reported below: 435 Pa. 245, 255 A. 2d 911.

No. 1497, Mise. Marx  v . La Valle e , Warden . C. A. 
2d Cir. Certiorari denied. Louis J. Lefkowitz, Attorney 
General of New York, Samuel A. Hirshowitz, First As-
sistant Attorney General, and Arlene Silverman, Deputy 
Assistant Attorney General, for respondent.

No. 1709, Mise. Mink  v . Upjoh n Co . Sup. Ct. 
Mich. Certiorari denied.

No. 1719, Mise. Mc Murry  v . Kentucky  et  al . 
C. A. 6th Cir. Certiorari denied.

No. 1723, Mise. Stric kland  v . North  Carolina  
et  al . C. A. 4th Cir. Certiorari denied.

No. 1734, Mise. Lassi ter  v . Unite d  States  Postal  
Depar tment  et  al . C. A. 3d Cir. Certiorari denied. 
Solicitor General Griswold for respondents.
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No. 1725, Mise. Niss ley , Administratrix  v . Penn -
sylv ania  Rail roa d  Co . Sup. Ct. Pa. Certiorari denied. 
B. Nathaniel Richter for petitioner. George J. Miller for 
respondent. Reported below: 435 Pa. 503, 259 A. 2d 
451.

No. 1737, Mise. Carroll  v . Neil , Warden . C. A. 
6th Cir. Certiorari denied.

No. 1745, Mise. Durham  v . Calif orni a . Sup. Ct. 
Cal. Certiorari denied.

No. 1748, Mise. Wils on  v . Unite d  States . C. A. 
7th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 1770, Mise. Harris  v . Ciccone , Medical  Cente r  
Direct or . C. A. 8th Cir. Certiorari denied. Solicitor 
General Griswold for respondent. Reported below: 417 
F. 2d 479.

No. 1771, Mise. Gilm ore  v . Calif ornia  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 419 F. 2d 
379.

No. 1774, Mise. Riches on  v . Sherif f of  Coles  
County  et  al . Sup. Ct. Ill. Certiorari denied.

No. 1781, Mise. Epperson  v . Maryland . Ct. Sp. 
App. Md. Certiorari denied. Reported below: 7 Md. 
App. 464, 256 A. 2d 372.

No. 1791, Mise. Shuf ord  v . Stenographe r  Clerk , 
City  of  Buffalo . App. Div., Sup. Ct. N. Y., 4th Jud. 
Dept. Certiorari denied.
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No. 1790, Mise. Stroble  v . Mancusi , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 1807, Mise. De Mille  v . Erickson . Sup. Ct. 
Utah. Certiorari denied. Arthur H. Nielsen and David 
S. Cook for petitioner. Reported below: 23 Utah 2d 
278, 462 P. 2d 159.

No. 1811, Mise. Diamond  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 422 F. 2d 1313.

No. 1812, Mise. Carri llo  v . New  Mexico . Ct. App. 
N. M. Certiorari denied. 0. R. Adams, Jr., for 
petitioner.

No. 1813, Mise. Small  v . Unite d  States  Board  of  
Parole . C. A. 10th Cir. Certiorari denied. Solicitor 
General Griswold for respondent. Reported below: 421 
F. 2d 1388.

No. 1814, Mise. Reserva  v . Califor nia . Ct. App. 
Cal., 4th App. Dist. Certiorari denied. J. Perry Lang-
ford for petitioner. Reported below: 2 Cal. App. 3d 
151, 82 Cal. Rptr. 333.

No. 1815, Mise. Belt owski  v . Young , Warden . 
C. A. 8th Cir. Certiorari denied.

No. 1817, Mise. Vaugh n  v . Miss ouri . Sup. Ct. Mo. 
Certiorari denied. William J. Burrell for petitioner. Re-
ported below: 443 S. W. 2d 632.

No. 1833, Mise. Johnson  v . Michigan . Sup. Ct. 
Mich. Certiorari denied. Reported below: 382 Mich. 
632, 172 N. W. 2d 369.
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No. 1843, Mise. Lehman  v . New  Jers ey . Super. Ct. 
N. J. Certiorari denied. Gerald T. Foley, Jr., for peti-
tioner. James A. O’Neill and JIenry Gorelick for 
respondent.

No. 1854, Mise. Stead  v . United  States . C. A. 8th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 422 F. 2d 183.

No. 1845, Mise. Collins  v . Unite d  States . C. A. 
D. C. Cir. Certiorari denied. Richard T. Conway for 
petitioner. Solicitor General Griswold for the United 
States.

No. 1850, Mise. Alexander  v . United  States . C. A. 
5th Cir. Certiorari denied. Sam Sparks for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 421 F. 2d 669.

No. 1856, Mise. Becket t  v . New  Jersey . Super. Ct. 
N. J. Certiorari denied. Robert N. McAllister, Jr., for 
respondent.

No. 1858, Mise. Morales  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1860, Mise. Sherrod  v . Warden , Maryland  
House  of  Correction . C. A. 4th Cir. Certiorari 
denied.

No. 1863, Mise. Guerrero  v . Beto , Correction s  
Director . Ct. Crim. App. Tex. Certiorari denied.

No. 1865, Mise. Dishma n  v . Fitzha rris , Training  
Facil ity  Superi nten dent , et  al . Sup. Ct. Cal. Cer-
tiorari denied.
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No. 1868, Mise. Vladika  v . Gernert . C. A. 3d Cir. 
Certiorari denied.

No. 1879, Mise. Reyes -Meza  De Polanco  v . United  
Stat es . C. A. 9th Cir. Certiorari denied. Solicitor 
General Griswold for the United States. Reported be-
low: 422 F. 2d 1304.

Rehearing Denied
No. 1328, October Term, 1968. Levin  et  al . v . Mis -

sour i Paci fi c  Railroad  Co .; and
No. 1333, October Term, 1968. Slayt on  et  al . v . 

Miss ouri  Pacific  Railroad  Co ., 395 U. S. 937. Motion 
for leave to file petition for rehearing denied. The  
Chief  Justice  took no part in the consideration or deci-
sion of this motion.

No. 1900, Mise., October Term, 1968. Risp o  v . Penn -
sylvania , 395 U. S. 983, 396 U. S. 871. Motion for leave 
to file second petition for rehearing denied. The  Chief  
Just ice  took no part in the consideration or decision 
of this motion.

No. 347. Cain  et  al . v . Kentucky , ante, p. 319;
No. 852. Sternman  v . United  States , ante, p. 907;
No. 1182. Ohlso n  et  al . v . Philli ps  et  al ., ante, 

p. 317;
No. 1204. Madole  v . Oklahoma  ex  rel . Depart -

ment  of  Highw ays  of  Oklahoma , ante, p. 991;
No. 1238. Templ e v . North  Carolina  State  Bar , 

ante, p. 1023; and
No. 1332, Mise. Rehfi eld  v . United  State s , ante, 

p. 996. Petitions for rehearing denied.

No. 825. Hutul  v . Unite d  States , 396 U. S. 1012. 
Motion for leave to file petition for rehearing denied.
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May 12, 14, 1970 397 U. S.

May  12, 1970

Dismissal Under Rule 60
No. 1768, Mise. Robin son  et  al . v . Hackney , Com -

miss ioner , Departm ent  of  Public  Welf are  of  Texas , 
et  al . Appeal from D. C. S. D. Tex. Appeal dismissed 
pursuant to Rule 60 of the Rules of this Court. Ed J. 
Polk and Peter E. Sitkin for appellants. Crawfrrd C. 
Martin, Attorney General of Texas, Nola White, First 
Assistant Attorney General, Alfred Walker, Executive 
Assistant Attorney General, and W. 0. Shultz II and 
John H. Banks, Assistant Attorneys General, for appel-
lees. Reported below: 307 F. Supp. 1249.

May  14, 1970

Miscellaneous Order
No. ---- . Byrne , Dist ric t  Attorn ey  of  Suffolk

County  v . P. B. I. C., Inc ., et  al . D. C. Mass. Stay 
heretofore issued by the United States District Court for 
the District of Massachusetts staying its injunction dated 
May 6, 1970, is extended through May 22, 1970. Gar-
rett H. Byrne, pro se, Robert H. Quinn, Attorney Gen-
eral of Massachusetts, and John J. Irwin, Jr., and 
Lawrence P. Cohen, Assistant Attorneys General, for 
applicant. Harold Katz in opposition. Reported be-
low: 313 F. Supp. 757.



INDEX

ABSTENTION. See also Procedure, 1.
State constitutional question—Commercial salmon fishing licenses— 

Federal-state relations.—District Court should have abstained from 
deciding case on merits pending resolution of state constitutional 
question by Alaska courts, a procedure that could conceivably avoid 
any decision under the Fourteenth Amendment and any possible 
irritant in the federal-state relationship. Reetz v. Bozanich, p. 82.

ACCOUNTANTS’ FEES. See Taxes, 2.

ADDRESSEES OF MAIL. See Constitutional Law, III, 2; V, 2.

ADEQUATE STATE GROUNDS. See Pleas, 3, 5; Procedure, 2.

ADMINISTRATION OF JUSTICE. See Constitutional Law, IX,
1-2; Procedure, 5.

ADMINISTRATIVE HEARINGS. See Constitutional Law, III, 
2; V, 2.

ADMINISTRATIVE PROCEDURE. See also Federal-State Re-
lations; Indians; Judicial Review, 4; Jurisdiction, 3; Moot-
ness; National Labor Relations Board, 1-2; Procedure, 8; 
Social Security Act, 3.

1. Department of Health, Education, and Welfare—Needy chil-
dren—Income of man in the house.—HEW regulation validly imple-
ments the Social Security Act since HEW could reasonably conclude 
that only a person as near as a real or adoptive father would be 
has the consensual relation to the family that makes it reliably 
certain that his income is actually available for support of the 
children in the household. Lewis v. Martin, p. 552.

2. Interstate Commerce Commission — Agency rules — Compli-
ance.—These ICC rules are mere aids to exercise of agency’s inde-
pendent discretion and District Court exacted standard of com-
pliance with these procedural rules that was wholly unnecessary to 
provide an adequate record to review the ICC’s decision. American 
Farm Lines v. Black Ball, p. 532.

3. Interstate Commerce Commission—Petitions for rehearing— 
Conflict with District Court.—ICC’s statutory jurisdiction to pass 
on petitions for rehearing may be exercised to add to or buttress 
its findings, absent any interference with or injunction from the

1083
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ADMINISTRATIVE PROCEDURE—Continued.
District Court. Here the ICC honored the court’s stay order and 
reopened record merely to remedy a deficiency before any judicial 
review on merits had begun and acted in full harmony with that 
court’s jurisdiction. American Farm Lines v. Black Ball, p. 532.

ADMINISTRATIVE PROCEDURE ACT. See Bank Service Cor-
poration Act of 1962; Food and Agriculture Act of 1965;
Indians; Judicial Review, 2, 4-5; Standing to Sue, 1-2.

ADMINISTRATIVE REMEDIES. See Judicial Review, 1 ; Juris-
diction, 1-2; Social Security Act, 2.

ADMIRALTY. See also Employer and Employees; Social Se-
curity Taxes.

Captains and crews of fishing boats—Social security taxes—Em-
ployer and employees.—Status of captains and crews under Federal 
Insurance Contributions Act and Federal Unemployment Tax Act 
must in this instance be determined under the standards of mari-
time law, which is the common law of seafaring men. United States 
v. Webb., Inc., p. 179.
ADOPTIVE FATHERS. See Administrative Procedure, 1; Fed-

eral-State Relations; Social Security Act, 3.
ADVERTISEMENTS. See Constitutional Law, III, 2; V, 2.
ADVICE OF COUNSEL. See Federal Kidnaping Act; Pleas, 

1-5; Procedure, 2.
ADVOCACY OF IDEAS. See Constitutional Law, VII; Pro-

cedure, 6.
AGENCY ACTION. See Bank Service Corporation Act of 1962; 

Food and Agriculture Act of 1965; Judicial Review, 2, 5; 
Standing to Sue, 1-2.

AGENCY RULES. See Administrative Procedure, 2-3; Juris-
diction, 3.

AGGRIEVED PERSONS. See Bank Service Corporation Act of 
1962; Food and Agriculture Act of 1965; Judicial Review, 
2, 5; Standing to Sue, 1-2.

AGRICULTURAL PRODUCTS. See Constitutional Law, I, 1-2. 
AGRICULTURAL PROGRAMS. See Food and Agriculture Act

of 1965; Judicial Review, 5; Standing to Sue, 2.
AID TO FAMILIES WITH DEPENDENT CHILDREN. See 

Administrative Procedure, 1; Constitutional Law, III, 3; IV, 
1; Federal-State Relations; Judicial Review, 1; Jurisdiction, 
1-2; Procedure, 10; Social Security Act, 1-3.
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ALABAMA. See Labor, 2; Procedure, 3.

ALASKA CONSTITUTION. See Abstention; Procedure, 1.

ALCOHOLIC BEVERAGES. See Constitutional Law, VIII.

ALLOTMENTS. See Indians; Judicial Review, 4.

ALTERNATIVE GROUNDS. See Constitutional Law, VII; Pro-
cedure, 6.

AMENDED REGULATIONS. See Pood and Agriculture Act of 
1965; Judicial Review, 5; Standing to Sue, 2.

APPEALS. See Mootness; Procedure, 8.

APPORTIONMENT. See Constitutional Law, IV, 2.

APPRAISAL LITIGATION. See Taxes, 2, 4.

APPRAISERS’ FEES. See Taxes, 2.

ARIZONA FRUIT AND VEGETABLE STANDARDIZATION
ACT. See Constitutional Law, I, 1-2.

ARKANSAS. See Boundaries.

ARKANSAS RIVER. See Indian Treaties; Navigable Rivers.

ARMY RECRUITING STATION. See Constitutional Law, VII;
Procedure, 6.

ASSERTION OF PRIVILEGE. See Constitutional Law, IX, 1-2;
Procedure, 5.

ASSIGNMENTS FOR RENT. See Food and Agriculture Act of 
1965; Judicial Review, 5; Standing to Sue, 2.

ASSISTANCE TO CHILDREN. See Administrative Procedure, 1;
Federal-State Relations; Social Security Act, 1-3.

ASSUMPTION OF INCOME. See Administrative Procedure, 1;
Federal-State Relations; Social Security Act, 3.

ATTORNEY GENERAL. See Constitutional Law, III, 2; V, 2.

ATTORNEYS. See Federal Kidnaping Act; Pleas, 1-5; Pro-
cedure, 2.

ATTORNEYS’ FEES. See Taxes, 2.

ATTRIBUTION. See Taxes, 6-7.

“AUTHORIZED” NOTICE OF LIEN. See Taxes, 3.

BALTIMORE. See Constitutional Law, VII; Procedure, 6.
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BANKING SERVICES. See Bank Service Corporation Act of 
1962; Judicial Review, 2; Standing to Sue, 1.

BANKRUPTCY ACT. See also Taxes, 5.
Federal tax claims—Priority of payment—Chapter X proceed-

ings.—United States is entitled to absolute priority of payment of its 
tax claims under § 3466 of the Revised Statutes over other claim-
ants in the reorganization here involved, there being no inconsistency 
between the terms of that section and the provisions of Chapter X 
of the Bankruptcy Act. United States v. Key, p. 322.

BANK SERVICE CORPORATION ACT OF 1962. See also
Judicial Review, 2; Standing to Sue, 1.

Data processing service—Bank customers—Competition.—Interest 
sought to be protected by petitioners, which provide data processing 
services, is arguably within the zone of interests to be protected 
or regulated by the Act and petitioners are “aggrieved” persons 
under § 702 of the Administrative Procedure Act. Data Proc-
essing Service v. Camp, p. 150.

BEHAVIOR OF DEFENDANT. See Constitutional Law, X;
Trials.

BENEFICIARIES OF ESTATES. See Indians; Judicial Re-
view, 4.

BINDING AND GAGGING. See Constitutional Law, X; Trials.

BOARDS OF EDUCATION. See Judicial Review, 3; School 
Desegregation.

BOATS. See Admiralty; Employer and Employees; Social Se-
curity Taxes.

BONA FIDE PURCHASERS. See Taxes, 3.

BOUNDARIES.
Arkansas and Tennessee disputed area—•Special Master’s Report— 

Survey to be made.—Special Master’s Report, recommending that 
disputed area along Mississippi River be declared part of Tennessee, 
is adopted, and Master is appointed as Commissioner to have 
boundary line surveyed and submitted to Court for approval. 
Arkansas v. Tennessee, p. 88.

BOYCOTT OF REGISTRATION. See Constitutional Law, V, 3;
Procedure, 4.

BREACH OF DUTY. See Damages; Labor, 1, 3; Procedure, 9.

BURDEN ON INTERSTATE COMMERCE. See Constitutional
Law, I, 1-2.
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BUREAU OF INDIAN AFFAIRS. See Indians; Judicial Re-
view, 4.

BURGLARY. See Pleas, 3, 5; Procedure, 2.

BUSINESS PURPOSES. See Taxes, 6-7.
CALIFORNIA. See Administrative Procedure, 1; Constitutional 

Law, I, 1-2; Federal-State Relations; Social Security Act, 3.

CAMPUS ACTIVITIES. See Constitutional Law, V, 3; Pro-
cedure, 4.

CANADA. See Constitutional Law, VI.

CANTALOUPES. See Constitutional Law, I, 1-2.

CAPITAL EXPENDITURES. See Taxes, 2, 4.

CAPITAL GAINS. See Taxes, 6-7.

CAPITAL OFFENSES. See Federal Kidnaping Act; Pleas, 
1, 3, 5; Procedure, 2.

CAPTAINS AND CREWS. See Admiralty; Employer and Em-
ployees; Social Security Taxes.

CARRIERS. See Administrative Procedure, 2-3; Jurisdiction, 3. 

CASE OR CONTROVERSY. See Bank Service Corporation Act 
of 1962; Food and Agriculture Act of 1965; Judicial Review, 
2, 5; Standing to Sue, 1-2.

CASH RENT. See Food and Agriculture Act of 1965; Judicial 
Review, 5; Standing to Sue, 2.

CERTIORARI. See Constitutional Law, V, 3; Labor, 2; Pro-
cedure, 3-4.

CHANGED CIRCUMSTANCES. See Labor, 2; Procedure, 3.

CHAPTER X PROCEEDINGS. See Bankruptcy Act; Taxes, 5.

CHARTERS. See Taxes, 2.

CHECKOFF CLAUSE. See National Labor Relations Board, 1. 

CHEROKEE NATION. See Indian Treaties; Navigable Rivers. 

CHICKASAW NATION. See Indian Treaties; Navigable Rivers. 
CHILDREN. See Administrative Procedure, 1; Constitutional 

Law, IV, 1; Evidence; Federal-State Relations; Social Se-
curity Act, 1-3.

CHOCTAW NATION. See Indian Treaties; Navigable Rivers. 
CHURCH-STATE RELATIONS. See Constitutional Law, V, 1; 

Taxes, 1.



1088 INDEX

CIVIL ACTIONS. See Constitutional Law, IX, 1-2; Procedure, 5.

CIVIL CONTEMPT. See Constitutional Law, X; Trials.

CLOSED CORPORATIONS. See Taxes, 6-7.

CODEFENDANTS. See Constitutional Law, IX, 1-2; Federal 
Kidnaping Act; Pleas, 1; Procedure, 5.

COERCED CONFESSIONS. See Pleas, 2, 4.

COERCED PLEAS. See Federal Kidnaping Act; Pleas, 1.

COINS. See Constitutional Law, VI.

COLLATERAL ESTOPPEL. See Constitutional Law, II, 2.

COLLATERAL RELIEF. See Pleas, 3, 5; Procedure, 2.

COLLECTIVE BARGAINING. See National Labor Relations 
Board, 1.

COLLEGE STUDENTS. See Constitutional Law, V, 3; Proce-
dure, 4.

COMANCHE ALLOTMENTS. See Indians; Judicial Review, 4.

COMMERCE. See Administrative Procedure, 2-3; Jurisdiction, 3;
National Labor Relations Board, 1-2.

COMMERCE CLAUSE. See Constitutional Law, I.

COMMERCIAL FISHING BOATS. See Admiralty; Employer 
and Employees; Social Security Taxes.

COMMERCIAL FISHING LICENSES. See Abstention; Pro-
cedure, 1.

COMMISSIONER OF INTERNAL REVENUE. See Taxes, 2, 4.

“COMMON-LAW RULES.’’ See Admiralty; Employer and Em-
ployees; Social Security Taxes.

COMPARATIVE NEGLIGENCE. See Government Contracts.

COMPELLING AGREEMENT. See National Labor Relations 
Board, 1.

COMPETENT COUNSEL. See Federal Kidnaping Act; Pleas, 
1-5; Procedure, 2.

COMPETITION. See Administrative Procedure, 2-3; Bank Serv-
ice Corporation Act of 1962; Judicial Review, 2; Jurisdiction, 
3; Standing to Sue, 1.

COMPLAINT. See Damages; Labor, 1, 3; Procedure, 9.

COMPLIANCE ORDERS. See Constitutional Law, III, 2; V, 2.
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COMPLIANCE WITH RULES. See Administrative Procedure, 
2-3; Jurisdiction, 3.

COMPTROLLER OF THE CURRENCY. See Bank Service 
Corporation Act of 1962; Judicial Review, 2; Standing to 
Sue, 1.

CONDEMNATION PROCEEDINGS. See Constitutional Law, IX, 
1-2; Federal Rules of Civil Procedure; Procedure, 5.

CONDUCT OF TRIAL. See Constitutional Law, X; Trials.
CONFESSIONS. See Pleas, 2, 4.
CONFRONTATION. See Constitutional Law, IX, 1-2; X; Pro-

cedure, 5; Trials.
CONSOLIDATED DISTRICTS. See Constitutional Law, IV, 2. 
CONSTITUTIONAL LAW. See also Abstention; Evidence; Fed-

eral Rules of Civil Procedure; Judicial Review, 1; Jurisdic-
tion, 1-2; Pleas, 3, 5; Procedure, 1-2; School Desegregation; 
Social Security Act, 1-2; Taxes, 1; Trials.

I. Commerce Clause.
1. Arizona cantaloupes—Shipping across state lines.—Arizona 

official’s order prohibiting shipment of cantaloupes outside State 
unless in approved containers burdens interstate commerce since 
cantaloupes were destined to be shipped to ascertainable California 
location immediately after harvest, and application of challenged 
Arizona statute would require operation now conducted outside 
State to be performed within State so it can be regulated there. 
Pike v. Bruce Church, Inc., p. 137.

2. Origin of cantaloupes—Shipping across state lines.—Burden on 
interstate commerce imposed by Arizona official’s order is uncon-
stitutional since Arizona’s minimal interest in identifying origin of 
appellee’s superior cantaloupes to enhance reputation of Arizona 
producers cannot justify subjecting appellee to substantial capital 
expenditure of building and operating in Arizona a packing plant 
that it does not need. Pike v. Bruce Church, Inc., p. 137.
II. Double Jeopardy.

1. Municipal ordinances and state crime—Identical offenses.— 
State of Florida and its municipalities are not separate sovereign 
entities each entitled to impose punishment for the same alleged 
crime, as the judicial power of the municipal courts and state 
courts of general jurisdiction springs from the same organic law, 
and District Court of Appeal erred in holding that second trial 
in state court for the identical offense for which person was tried 
in a municipal court did not constitute double jeopardy. Waller v. 
Florida, p. 387.
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CONSTITUTIONAL LAW—Continued.
2. Trial for robbery—Identification of robbers—Collateral estop-

pel.—Fifth Amendment guarantee against double jeopardy, appli-
cable here through the Fourteenth Amendment by virtue of Benton 
v. Maryland, 395 U. S. 784, embodies collateral estoppel as a con-
stitutional requirement. Since on record here jury in first trial 
determined by its verdict that petitioner was not one of robbers, 
the State under doctrine of collateral estoppel was constitutionally 
foreclosed from relitigating issue in another trial. Ashe v. Swenson, 
p. 436.

III. Due Process.

1. Standard of proof—Juvenile delinquents.—Proof beyond a rea-
sonable doubt, which is required by the Due Process Clause in 
criminal trials, is among the “essentials of due process and fair 
treatment” required during the adjudicatory stage when a juvenile 
is charged with an act that would constitute a crime if committed 
by an adult. In re Winship, p. 358.

2. Statute permitting addressee discretion to receive mail from 
particular sender.—Statute that allows addressee unreviewable dis-
cretion to decide whether he wishes to receive further mail from 
particular sender comports with due process as it provides for an 
administrative hearing if sender violates Postmaster General’s pro-
hibitory order, and judicial hearing prior to issuance of any com-
pliance order by a district court. Statute does not violate due 
process by requiring sender to remove complaining addressee from 
his mailing lists, and is not unconstitutionally vague, as sender 
knows precisely what he must do when he receives a prohibitory 
order. Rowan v. Post Office Dept., p. 728.

3. Welfare benefits—Procedural due process.—Welfare benefits 
are a matter of statutory entitlement for persons qualified to receive 
them and procedural due process is applicable to their termination. 
Goldberg v. Kelly, p. 254; Wheeler v. Montgomery, p. 280.

IV. Equal Protection of the Laws.

1. Maryland’s maximum grant regulation—Aid to families with 
dependent children.—Maryland’s maximum grant regulation does 
not violate the Equal Protection Clause. The concept of overbreadth 
is not pertinent to state regulation in the social and economic field, 
and the regulation is rationally supportable and free from invidious 
discrimination since it furthers the State’s legitimate interest in 
encouraging employment and in maintaining equitable balance be-
tween welfare families and families of the working poor. Dand-
ridge v. Williams, p. 471.
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2. Trustees of junior college districts—Unequal districts.—When 

state or local government selects persons by popular election to 
perform public functions, the Equal Protection Clause requires that 
each qualified voter have equal opportunity to participate in the 
election, and when members of elected body are chosen from sepa-
rate districts, each district must be established on basis that as far 
as practicable will insure that equal numbers of voters can vote 
for proportionally equal numbers of officials. Hadley v. Junior 
College District, p. 50.

V. First Amendment.
1. Establishment and Free Exercise Clauses—Tax exemptions.— 

The First Amendment tolerates neither governmentally established 
religion nor governmental interference with religion. Freedom from 
taxation for two centuries has not led to an established church or 
religion and on the contrary has helped to guarantee the free 
exercise of all forms of religious beliefs. Walz v. Tax Commission, 
p. 664.

2. Right to communicate—Addressee’s discretion to receive further 
material.—Statute (39 U. S. C. § 4009) which allows addressee un- 
reviewable discretion to decide whether he wishes to receive any 
further material from a particular sender is constitutional, as 
vendor does not have constitutional right to send unwanted ma-
terial into someone’s home, and mailer’s right to communicate must 
stop at mailbox of unreceptive addressee. Rowan v. Post Office 
Dept., p. 728.

3. Suspension of university student—Certiorari dismissed.—Writ 
of certiorari to determine if indefinite suspension from state uni-
versity where petitioner was student violated his First Amendment 
rights dismissed as improvidently granted since it developed that 
suspension was partly based on finding that he lied at hearing 
on charges against him. Jones v. Board of Education, p. 31.

VI. Fourth Amendment.
Detention of packages—First class mail.—A 29-hour detention of 

packages, not subject to discretionary inspection since the type of 
mailing was first class, occasioned mainly by time differential in 
obtaining information about an addressee before a search warrant 
was obtained, is not “unreasonable” under the Fourth Amendment. 
United States v. Van Leeuwen, p. 249.

VII. Freedom of Speech.
Disorderly conduct—Alternative grounds.—Petitioners’ convictions 

for violating Maryland’s disorderly conduct statute stemming from
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demonstration protesting Vietnam conflict must be set aside, as 
jury’s general verdict, in light of judge’s instructions, could have 
rested on several grounds, including “the doing or saying ... of that 
which offends, disturbs, incites, or tends to incite a number of people 
gathered in the same area,” and a conviction on that ground would 
violate constitutional protection for advocacy of unpopular ideas. 
Bachellar v. Maryland, p. 564..

VIII. Search and Seizure.
Liquor licensees—Forcible entries.—Congress, which has broad 

authority to fashion standards of reasonableness for searches and 
seizures respecting the liquor industry, has made it an offense under 
26 U. S. C. § 7342 for liquor licensee to refuse admission to a federal 
inspector, a sanction that precludes forcible entries without a 
warrant. Colonnade Corp. v. United States, p. 72.

IX. Self-Incrimination.
1. Corporate officer—Assertion of privilege.—Corporate officer, 

who was not barred from asserting his privilege against self-
incrimination because the corporation had no privilege of its own 
or because the proceeding was civil rather than criminal, failed to 
assert his privilege and cannot now claim that he was forced to 
testify against himself. United States v. Kordel, p. 1.

2. Right of confrontation—Corporate officer.—Corporate officer 
who answered no interrogatories and did not assert the privilege, 
can hardly claim compulsory self-incrimination; and he cannot 
claim that his right to confrontation was violated by use in 
criminal case against him of his codefendant’s admissions, which 
were never introduced into evidence. United States v. Kordel, p. 1.

X. Sixth Amendment.
Right of confrontation—Removal of defendant from courtroom.— 

Defendant can lose right to be present at trial, if, following judge’s 
warning that he will be removed if his disruptive behavior con-
tinues, he nevertheless insists on conducting himself in such manner 
that trial cannot proceed if he remains in courtroom. On facts here 
trial judge did not abuse his discretion, respondent through his 
disruptive behavior having lost his right of confrontation under the 
Sixth and Fourteenth Amendments. Illinois v. Allen, p. 337.

CONTEMPT. See Constitutional Law, X; Trials.

CONTINUING OFFENSE. See Selective Service Act; Statute of 
Limitations.

CONTRACT LIABILITY CLAUSE. See Government Contracts.
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CONTRACTORS. See Government Contracts.
CONTRACTS. See National Labor Relations Board, 1.
CONTRIBUTORY NEGLIGENCE. See Government Contracts.
CORPORATE CHARTERS. See Taxes, 2.
CORPORATE OFFICERS. See Constitutional Law, IX, 1-2;

Procedure, 5.
CORPORATIONS. See Constitutional Law, IX, 1-2; Procedure, 

5; Taxes, 2, 4, 6-7.
COSTS OF LITIGATION. See Taxes, 4.
COTTON FARMERS. See Food and Agriculture Act of 1965;

Judicial Review, 5; Standing to Sue, 2.
COUNSEL. See Constitutional Law, III, 3; Federal Kidnaping 

Act; Pleas, 1-5; Procedure, 2.
COURSE OF PLANNING. See Federal Rules of Civil Procedure; 

Procedure, 7.
COURT ORDERS. See Judicial Review, 3; School Desegregation.
COURTROOM BEHAVIOR. See Constitutional Law, X; Trials.
COURTS. See Constitutional Law, II, 1.
CREDITORS. See Taxes, 4.
CREDITORS’ CLAIMS. See Bankruptcy Act; Taxes, 5.
CREWS OF FISHING BOATS. See Admiralty; Employer and 

Employees; Social Security Taxes.
CREWS OF FOREIGN SHIPS. See National Labor Relations 

Board, 2.
CRIMINAL CONTEMPT. See Constitutional Law, X; Trials.
CRIMINAL LAW. See Constitutional Law, II, 1-2; III, 1; VI- 

X; Evidence; Federal Kidnaping Act; Pleas, 1-5; Procedure, 
2, 5-6; Selective Service Act; Statute of Limitations; Trials.

CRUISE SHIPS. See National Labor Relations Board, 2.
CUSTOMER OBSTRUCTION. See Labor, 2; Procedure, 3.
CUSTOMS OFFICIALS. See Constitutional Law, VI.
DAMAGES. See also Government Contracts; Labor, 1, 3; Pro-

cedure, 9.
Suit against union—Breach of duty of fair representation—Em-

ployer.—Union can be sued alone for breach of its duty of fair 
representation, and it cannot complain if separate actions are 
brought against it and the employer for the portion of total damages 
caused by each where the union and the employer have independ-
ently caused damage to the employees. Czosek v. O’Mara, p. 25.
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DATA PROCESSING- SERVICE. See Bank Service Corporation 
Act of 1962; Judicial Review, 2; Standing to Sue, 1.

DAUGHTERS. See Indians; Judicial Review, 4.

DEATH PENALTY. See Federal Kidnaping Act; Pleas, 1, 3, 5; 
Procedure, 2.

DEBTOR AND CREDITORS. See Bankruptcy Act; Taxes, 5.

DECEDENTS’ ESTATES. See Indians; Judicial Review, 4.

DECEPTIVE PACKAGING. See Constitutional Law, I, 1-2.

DECLARATORY JUDGMENTS. See Food and Agriculture Act 
of 1965; Judicial Review, 5; Standing to Sue, 2.

DEDUCTIONS. See Taxes, 2, 4.

DEFENSE TRANSPORTATION. See Administrative Procedure, 
2-3; Jurisdiction, 3.

DELAYS. See Constitutional Law, VI.

DELETION FROM MAILING LISTS. See Constitutional Law, 
III, 2; V, 2.

DEMONSTRATIONS. See Constitutional Law, VII; Procedure, 6.
DEPARTMENT OF DEFENSE. See Administrative Procedure, 

2-3; Jurisdiction, 3.

DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE. 
See Administrative Procedure, 1; Constitutional Law, IV, 1; 
Federal-State Relations; Judicial Review, 1; Jurisdiction, 1-2; 
Social Security Act, 1-3.

DEPARTMENT OF THE INTERIOR. See Indians; Judicial Re-
view, 4.

DEPENDENT CHILDREN. See Administrative Procedure, 1; 
Federal-State Relations; Social Security Act, 1-3.

DESEGREGATION. See Judicial Review, 3; School Desegrega-
tion.

DETENTION OF MAIL. See Constitutional Law, VI.

DEVISE OF INDIAN ALLOTMENTS. See Indians; Judicial 
Review, 4.

DILUTION OF VOTES. See Constitutional Law, IV, 2.

DISAPPROVAL OF WILL. See Indians; Judicial Review, 4.
DISCOVERY. See Constitutional Law, IX, 1-2; Procedure, 5.

DISCRETION. See Administrative Procedure, 2-3; Constitu-
tional Law, III, 2; V, 2; Jurisdiction, 3.
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DISCRETIONARY INSPECTION. See Constitutional Law, VI. 

DISCRETION OF JUDGES. See Constitutional Law, X; Trials. 

DISCRIMINATION. See Damages; Judicial Review, 3; Labor, 
1, 3; Pleas, 3, 5; Procedure, 2, 9; School Desegregation.

DISINHERITANCE OF DAUGHTER. See Indians; Judicial 
Review, 4.

DISORDERLY CONDUCT. See Constitutional Law, VII; Pro-
cedure, 6.

DISPUTED AREAS. See Boundaries.

DISRUPTIVE BEHAVIOR. See Constitutional Law, X; Trials.

DISSENTING SHAREHOLDERS. See Taxes, 4.

DISTRIBUTION OF LEAFLETS. See Constitutional Law, VII;
Procedure, 6.

DISTRIBUTIONS. See Taxes, 6-7.

DISTRICT COURTS. See Abstention; Administrative Procedure, 
2-3; Constitutional Law, III, 2; V, 2; Judicial Review, 1; 
Jurisdiction, 1-3; Procedure, 1; Social Security Act, 2.

DISTRICTS. See Constitutional Law, IV, 2.

DIVIDENDS. See Taxes, 6-7.

DOUBLE JEOPARDY. See Constitutional Law, II.

DRAFT. See Selective Service Act; Statute of Limitations.

DUAL SCHOOL SYSTEMS. See Judicial Review, 3; School 
Desegregation.

DUE PROCESS. See Constitutional Law, III; Evidence; Pro-
cedure, 10.

DUES CHECKOFF. See National Labor Relations Board, 1.

DUTY OF FAIR REPRESENTATION. See Damages; Labor, 
1, 3; Procedure, 9.

DUTY TO REGISTER. See Selective Service Act; Statute of 
Limitations.

ECONOMIC INJURY. See Bank Service Corporation Act of 
1962; Judicial Review, 2; Standing to Sue, 1.

ELECTIONS. See Constitutional Law, IV, 2.

EMINENT DOMAIN. See Federal Rules of Civil Procedure;
Procedure, 7.
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EMPLOYER AND EMPLOYEES. See also Admiralty; Damages; 
Government Contracts; Labor, 1-3; National Labor Relations 
Board, 1—2; Procedure, 3, 8-9; Social Security Taxes.

Social security taxes—Captains and crews of fishing boats—Mari-
time law.—Status of captains and crews under the Federal Insurance 
Contributions Act and Federal Unemployment Tax Act must in this 
instance be determined under the standards of maritime law, which 
is the common law of seafaring men. United States v. Webb, Inc., 
p. 179.
ENHANCEMENT IN VALUE. See Federal Rules of Civil Proce-

dure; Procedure, 7.
ENROLLMENT STATISTICS. See Judicial Review, 3; School 

Desegregation.
ENTRIES. See Constitutional Law, VIII.
EQUAL PROTECTION OF THE LAWS. See Abstention; Con-

stitutional Law, IV; Judicial Review, 1, 3; Jurisdiction, 2—3;
Pleas, 3, 5; Procedure, 2; School Desegregation; Social Se-
curity Act, 1-2.

EQUITABLE STANDARDS. See Bankruptcy Act; Taxes, 5.
EQUITABLE TREATMENT. See Indians; Judicial Review, 4.
ERIE LACKAWANNA RAILROAD. See Damages; Labor, 1, 3;

Procedure, 9.
EROTICALLY AROUSING. See Constitutional Law, III, 2; V, 2. 
ESTABLISHMENT OF RELIGION. See Constitutional Law, V,

1; Taxes, 1.
EVIDENCE. See also Constitutional Law, III, 1; V, 3; Proce-

dure, 4.
Juvenile delinquents—N. Y. Family Court Act—Standard of 

proof.—Proof beyond a reasonable doubt, which is required by the 
Due Process Clause in criminal trials, is among the “essentials of 
due process and fair treatment” required during the adjudicatory 
stage when a juvenile is charged with an act that would constitute 
a crime if committed by an adult. In re Winship, p. 358.
EVIDENTIARY HEARINGS. See Constitutional Law, III, 3;

Procedure, 10.
EXAMINER OF INHERITANCE. See Indians; Judicial Re-

view, 4.
EXCLUSIVE JURISDICTION. See National Labor Relations 

Board, 2.
EXEMPTIONS. See Constitutional Law, V, 1; Taxes, 1.
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EXHAUSTION OF ADMINISTRATIVE REMEDIES. See Dam-
ages; Judicial Review, 1; Jurisdiction, 1-2; Labor, 1, 3; 
Procedure, 9; Social Security Act, 2.

EXPENSES OF APPRAISAL. See Taxes, 2.

EXPRESSION OF VIEWS. See Constitutional Law, VII; Pro-
cedure, 6.

EXTENSION OF CHARTER. See Taxes, 2.
FACULTY INTEGRATION. See Judicial Review, 3; School 

Desegregation.
FAILURE TO REGISTER. See Selective Service Act; Statute of 

Limitations.
FAIR HEARINGS. See Constitutional Law, III, 3; Procedure, 10.
FAIR MARKET VALUE. See Federal Rules of Civil Procedure; 

Procedure, 7.
FAIR REPRESENTATION. See Damages; Labor, 1, 3; Pro-

cedure, 9.
FAIR VALUE. See Taxes, 4.
FAMILY ALLOWANCES. See Constitutional Law, III, 3; IV, 1; 

Judicial Review, 1; Jurisdiction, 1-2; Procedure, 10; Social 
Security Act, 1-3.

FAMILY COURT ACT. See Constitutional Law, III, 1; Evidence.
FARMERS. See Food and Agriculture Act of 1965; Judicial 

Review, 5; Standing to Sue, 2.
FEDERAL COURTS. See Judicial Review, 1; Jurisdiction, 1-2; 

Social Security Act, 2.
FEDERAL EMINENT DOMAIN. See Federal Rules of Civil 

Procedure; Procedure, 7.
FEDERAL FOOD, DRUG, AND COSMETIC ACT. See Consti-

tutional Law, IX, 1-2; Procedure, 5.
FEDERAL INSPECTORS. See Constitutional Law, VIII.
FEDERAL INSURANCE CONTRIBUTIONS ACT. See Admi-

ralty; Employer and Employees; Social Security Taxes.
FEDERAL KIDNAPING ACT. See also Pleas, 1.

Plea of guilty—Avoidance of death penalty—Voluntariness.— 
Though United States v. Jackson, 390 U. S. 570, prohibits imposi-
tion of death penalty under 18 U. S. C. § 1201 (a), it does not hold 
that all guilty pleas encouraged by fear of possible death are invol-
untary, nor does it invalidate such pleas whether involuntary or not. 
Brady v. United States, p. 742.
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FEDERALLY ASSISTED PROGRAMS. See Constitutional Law, 
III, 3; IV, 1; Judicial Review, 1; Jurisdiction, 1-2; Proce-
dure, 10; Social Security Act, 1-3.

FEDERAL RULES OF CIVIL PROCEDURE. See also Pro-
cedure, 7.

Jury trial—Eminent domain proceedings—Just compensation.— 
Right to jury trial afforded by Rule 71A (h) in federal eminent 
domain proceeding on issue of just compensation does not extend 
to question whether condemned “lands were probably within the 
scope of the project from the time the Government was committed 
to it” (either by the original plans or during the course of planning 
or original construction), and that question is for the trial judge to 
decide. United States v. Reynolds, p. 14.

FEDERAL-STATE RELATIONS. See also Abstention; Admin-
istrative Procedure, 1; Constitutional Law, IV, 1; Judicial 
Review, 1; Jurisdiction, 1-2; Labor, 2; National Labor Re-
lations Board, 2; Pleas, 3, 5; Procedure, 1-3; Social Security 
Act, 1-3; Taxes, 3, 5.

Social Security Act—Aid to families with dependent children— 
Income of man in the house.—California, which is foreclosed from 
arguing that the assumption-of-income provisions comport with the 
Act as applied to MARS (man assuming role of spouse), may seek 
to show on remand only that those provisions may be retained 
under the Act as applied to nonadoptive stepfathers if it can dem-
onstrate that their legal obligation under state law is consistent with 
that under federal law. Lewis v. Martin, p. 552.

FEDERAL TAX CLAIMS. See Bankruptcy Act; Taxes, 5.

FEDERAL TAX LIENS. See Taxes, 3.

FEDERAL TORT CLAIMS ACT. See Government Contracts.

FEDERAL UNEMPLOYMENT TAX ACT. See Admiralty; Em-
ployer and Employees; Social Security Taxes.

FEES. See Taxes, 2.

FIFTH AMENDMENT. See Constitutional Law, IX, 1-2; Fed-
eral Rules of Civil Procedure; Procedure, 5.

FILING OF TAX LIENS. See Taxes, 3.

FINAL ADJUDICATION. See Mootness; Procedure, 8.

FINANCIAL AID. See Constitutional Law, III, 3; IV, 1; Judicial 
Review, 1; Jurisdiction, 1-2; Procedure, 10; Social Security 
Act, 1-3.
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FIRST AMENDMENT. See Constitutional Law, V; VII; Proce-
dure, 4, 6; Taxes, 1.

FIRST CLASS MAIL. See Constitutional Law, VI.

FIRST-DEGREE BURGLARY. See Pleas, 3, 5; Procedure, 2.

FISCAL RELATIONSHIP. See Constitutional Law, V, 1;
Taxes, 1.

FISHING AREAS. See Abstention; Procedure, 1.

FISHING BOATS. See Admiralty; Employer and Employees;
Social Security Taxes.

FIXED-PRICE CONTRACTS. See Government Contracts.
FLORIDA. See Constitutional Law, II, 1; National Labor Re-

lations Board, 2.
FOOD AND AGRICULTURE ACT OF 1965. See also Judicial 

Review, 5; Standing to Sue, 2.
Tenant farmers—Zone of protected interests—Administrative Pro-

cedure Act.—Petitioners are clearly within the zone of interests 
protected by the Act and they are persons “aggrieved by agency 
action within the meaning of a relevant statute,” as set forth in 
§702 of the Administrative Procedure Act. The statutory scheme 
evinces a congressional intent that there may be judicial review of 
the action of the Secretary of Agriculture in amending the regula-
tion. Barlow v. Collins, p. 159.
FOOD AND DRUG ADMINISTRATION. See Constitutional Law,

IX, 1-2; Procedure, 5.
FOOD, DRUG, AND COSMETIC ACT. See Constitutional Law, 

IX, 1-2; Procedure, 5.

FORCIBLE ENTRIES. See Constitutional Law, VIII.
FORECLOSURE OF LIENS. See Taxes, 3.

FOREIGN-FLAG SHIPS. See National Labor Relations Board, 2.
FOURTEENTH AMENDMENT. See Abstention; Constitutional

Law, II—IV; V, 1, 3; VII; X; Evidence; Judicial Review, 1, 3; 
Jurisdiction, 1-2; Pleas, 3, 5; Procedure, 1-2, 4, 6, 10; School 
Desegregation; Social Security Act, 1-3; Taxes, 1; Trials.

FOURTH AMENDMENT. See Constitutional Law, VI; VIII.

FREEDOM FROM TAXATION. See Constitutional Law, V, 1;
Taxes, 1.

FREEDOM OF SPEECH. See Constitutional Law, V, 2-3; VII;
Procedure, 4, 6.
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FREEDOM TO COMMUNICATE. See Constitutional Law, III, 
2; V, 2.

FREE EXERCISE OF RELIGION. See Constitutional Law, V, 1 ;
Taxes, 1.

FRUIT. See Constitutional Law, I, 1-2.

GENERAL VERDICTS. See Constitutional Law, VII; Proce-
dure, 6.

GOLD COINS. See Constitutional Law, VI.

GOOD-FAITH PURCHASERS. See Taxes, 3.

GOVERNMENT COMMITMENT. See Federal Rules of Civil
Procedure; Procedure, 7.

GOVERNMENT CONTRACTS.
Injury to employee—Indemnification—Comparative negligence.— 

Though the Government under the contract clause involved here 
cannot recover for its own negligence, it is entitled to indemnity 
from the contractor on a comparative basis to the extent that it 
can prove that the contractor’s negligence contributed to the 
employee’s injuries. United States v. Seckinger, p. 203.

GRAND JURIES. See Pleas, 3, 5; Procedure, 2.

GRAND LARCENY. See Constitutional Law, II, 1.

GRAND RIVER. See Indian Treaties; Navigable Rivers.

GUILTY PLEAS. See Federal Kidnaping Act; Pleas, 1, 3, 5;
Procedure, 2.

HABEAS CORPUS. See Pleas, 2, 4.

HEARINGS. See Constitutional Law, III, 2-3; V, 2-3; Pleas, 
2, 4; Procedure, 4, 10.

HEIRS. See Indians; Judicial Review, 4.

HOME RELIEF PROGRAM. See Constitutional Law, III, 3;
Procedure, 10.

HOTEL COMPANY MERGERS. See Taxes, 4.

IDENTICAL OFFENSES. See Constitutional Law, II, 1.

IDENTIFICATION OF ROBBERS. See Constitutional Law, II, 2.

ILLEGAL IMPORTATION. See Constitutional Law, VI.

ILLINOIS. See Constitutional Law, X; Trials.

IMPORTATION OF COINS. See Constitutional Law, VI.
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INCOME. See Administrative Procedure, 1; Federal-State Re-
lations; Social Security Act, 3.

INCOME TAXES. See Taxes, 2, 4, 6-7.

INDEMNIFICATION. See Government Contracts.

INDIANS. See also Judicial Review, 4.
Devise of allotments—Disapproval of will by Secretary of the 

Interior.—Whatever may be the scope of the Secretary’s power 
under 25 U. S. C. § 373, there is nothing in the statute, its history, 
or purpose that vests in a governmental official the power to revoke 
or rewrite a will that reflects an Indian testator’s rational testa-
mentary scheme simply because of a subjective feeling that the 
disposition was not “just and equitable.” On this record the disap-
proval was arbitrary and capricious. Tooahnippah v. Hickel, 
p. 598.

INDIAN TREATIES. See also Navigable Rivers.
Land grants—Title to river beds—Arkansas River.—Under vari-

ous treaties and patents issued thereunder, petitioner Indian Nations 
received title to land underlying the navigable portion of the Arkan-
sas River from its confluence with the Grand River in Oklahoma 
to the Oklahoma-Arkansas border, contrary to the claims of Okla-
homa and other respondents. Choctaw Nation v. Oklahoma, p. 620.

INDICTMENTS. See Pleas, 3, 5; Procedure, 2.

INGRESS AND EGRESS. See Labor, 2; Procedure, 3.

INJUNCTIONS. See Administrative Procedure, 2-3; Constitu-
tional Law, I, 1-2; III, 2; V, 2; Jurisdiction, 3; Labor, 2; 
Mootness; National Labor Relations Board, 2; Procedure, 8; 
Taxes, 1.

INJURY. See Bank Service Corporation Act of 1962; Govern-
ment Contracts; Judicial Review, 2; Standing to Sue, 1.

IN REM ACTIONS. See Constitutional Law, IX, 1-2; Proce-
dure, 5.

INSOLVENCY. See Bankruptcy Act; Taxes, 5.

INSPECTION OF MAIL. See Constitutional Law, VI.

INSPECTORS. See Constitutional Law, VIII.

INSTRUCTIONS TO JURY. See Constitutional Law, VII; Pro-
cedure, 6.

INTEGRATION. See Judicial Review, 3; School Desegregation.

INTERIOR DEPARTMENT. See Indians; Judicial Review, 4.
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INTERNAL REVENUE CODE. See Taxes, 3, 6-7.

INTERROGATORIES. See Constitutional Law, IX, 1-2; Pro-
cedure, 5.

INTERSTATE COMMERCE. See Constitutional Law, I, 1-2.

INTERSTATE COMMERCE COMMISSION. See Administrative
Procedure, 2-3; Jurisdiction, 3.

INVOLVEMENT BETWEEN CHURCH AND STATE. See Con-
stitutional Law, V, 1; Taxes, 1.

IOWA. See Taxes, 2.

JUDGE’S INSTRUCTIONS. See Constitutional Law, VII; Pro-
cedure, 6.

JUDICIAL REVIEW. See also Administrative Procedure, 2-3; 
Bank Service Corporation Act of 1962; Food and Agriculture 
Act of 1965; Indians; Jurisdiction, 1-3; Mootness; Procedure, 
8; School Desegregation; Social Security Act, 2; Standing to 
Sue, 1-2.

1. Challenge by welfare recipients—New York welfare law—Duty 
of federal courts.—Congress has not foreclosed judicial review to 
welfare recipients who are most directly affected by the administra-
tion of the program and it is the duty of the federal courts to 
resolve disputes as to whether federal funds allocated to States for 
welfare programs are properly expended. Rosado v. Wyman, p. 397.

2. Comptroller of the Currency ruling—Banking services—Com-
petition.—Congress did not preclude judicial review of the Comp-
troller’s rulings as to scope of activities statutorily available to 
national banks. Data Processing Service v. Camp, p. 150.

3. Court of Appeals — School desegregation — Memphis public 
schools.—Court of Appeals erred in substituting its finding that the 
Board of Education is not now operating a dual school system for 
the District Court’s contrary findings which were based on sub-
stantial evidence. Northcross v. Bd. of Education, p. 232.

4. Indian wills—Disapproval by Secretary of the Interior.— 
The Secretary’s disapproval of an Indian’s will is subject to judicial 
review, as there is no language in 25 U. S. C. § 373 (enacted as 
§ 2 of the Act of June 25, 1910) evincing an intention to make 
the Secretary’s action unreviewable, and the finality language of 
§ 1 of the 1910 Act cannot be carried over to the other sections of 
that Act. Tooahnippah v. Hickel, p. 598.

5. Tenant farmers—Amended agricultural regulation—Adminis-
trative Procedure Act.—Petitioners are clearly within the zone of 
interests protected by the Food and Agriculture Act of 1965 and
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JUDICIAL REVIEW—Continued.
they are persons “aggrieved by agency action within the meaning 
of a relevant statute,” as set forth in § 702 of the Administrative 
Procedure Act. The statutory scheme evinces a congressional intent 
that there may be judicial review of the action of the Secretary of 
Agriculture in amending the regulation. Barlow v. Collins, p. 159.

JUNIOR COLLEGE DISTRICTS. See Constitutional Law, IV, 2.

JUNIOR CREDITORS. See Bankruptcy Act; Taxes, 5.

JURISDICTION. See also Administrative Procedure, 2-3; Con-
stitutional Law, II, 1; Judicial Review, 1; National Labor 
Relations Board, 1-2; Pleas, 3, 5; Procedure, 2; Social Se-
curity Act, 2.

1. District Court—Challenge to New York welfare law—Admin-
istrative procedure.—District Judge properly did not decline juris-
diction to allow HEW to resolve controversy, as neither “exhaustion 
of administrative remedies” nor “primary jurisdiction” doctrine is 
applicable here. Petitioners do not seek review of an administra-
tive ruling nor could they have obtained such ruling since HEW 
does not permit welfare recipients to trigger or participate in review 
of state welfare programs. Rosado v. Wyman, p. 397.

2. District Court—Federal statutory challenge to New York 
welfare law—Pendent claim.—Jurisdiction over primary claim at 
all stages of the litigation is not prerequisite to resolution of the 
pendent claim, and mootness of equal protection claim does not 
eliminate jurisdiction of District Judge over pendent statutory 
claim. Rosado v. Wyman, p. 397.

3. Interstate Commerce Commission—Petitions for rehearing— 
Interference with District Court.—ICC’s statutory jurisdiction to 
pass on petitions for rehearing may be exercised to add to or buttress 
its findings, absent any interference with or injunction from the 
District Court. Here the ICC honored the court’s stay order and 
reopened record merely to remedy a deficiency before any judicial 
review on merits had begun and acted in full harmony with that 
court’s jurisdiction. American Farm Lines v. Black Ball, p. 532.

JURY’S VERDICT. See Constitutional Law, VII; Procedure, 6.

JURY TRIAL. See Federal Rules of Civil Procedure; Proce-
dure, 7.

JUST COMPENSATION. See Federal Rules of Civil Procedure;
Procedure, 7.

JUVENILE DELINQUENTS. See Constitutional Law, III, 1; 
Evidence.
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KANSAS CITY SCHOOL DISTRICT. See Constitutional Law,
IV, 2.

KIDNAPING. See Federal Kidnaping Act; Pleas, 1.

LABOR. See also Damages; Mootness; National Labor Relations
Board, 1-2; Procedure, 3, 8-9.

1. Duty of fair representation—Damages—Employer.—Union can 
be sued alone for breach of its duty of fair representation, and it 
cannot complain if separate actions are brought against it and the 
employer for the portion of total damages caused by each where 
the union and the employer have independently caused damage to 
the employees. Czosek v. O’Mara, p. 25.

2. Picketing — Only remnant of original controversy — Obscure 
record.—In light of obscure record, the physical circumstances of 
the narrow sidewalk, the state court’s finding of customer obstruc-
tion by picketing, together with the fact that only a bare remnant 
of the original controversy still exists, writ of certiorari is dismissed 
as improvidently granted. Taggart v. Weinacker’s, Inc., p. 223.

3. Railway Labor Act—Union’s duty of fair representation.— 
Employees’ complaint against the union was sufficient to survive 
motion to dismiss. Claim for breach of union’s duty of fair repre-
sentation is discrete claim, being distinct from right of individual 
employees under the Act to pursue their employer before the Adjust-
ment Board. Czosek v. O’Mara, p. 25.

LAND GRANTS. See Indian Treaties; Navigable Rivers.

LANDLORD AND TENANTS. See Food and Agriculture Act 
of 1965; Judicial Review, 5; Standing to Sue, 2.

LARCENY. See Constitutional Law, III, 1; Evidence.

LARGE FAMILIES. See Constitutional Law, IV, 1; Social Se-
curity Act, 1.

LEGAL DUTY OF SUPPORT. See Administrative Procedure, 1;
Federal-State Relations; Social Security Act, 3.

LIBERIAN SHIPS. See National Labor Relations Board, 2.

LICENSES. See Constitutional Law, VIII.

LICENSES TO FISH. See Abstention; Procedure, 1.
LIENS. See Taxes, 3.

LIQUOR LICENSEES. See Constitutional Law, VIII.

LITIGATION COSTS. See Taxes, 4.

LONGSHOREMEN. See National Labor Relations Board, 2.
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LYING AT HEARING. See Constitutional Law, V, 3; Proce-
dure, 4.

MAIL. See Constitutional Law, VI.

MAILING LISTS. See Constitutional Law, III, 2; V, 2.

MAIL ORDER BUSINESSES. See Constitutional Law, III, 2;
V, 2.

MAJORITY SHAREHOLDERS. See Taxes, 4.

“MAKING A CROP.’’ See Food and Agriculture Act of 1965;
Judicial Review, 5; Standing to Sue, 2.

MALAPPORTIONMENT. See Constitutional Law, IV, 2.

MAN ASSUMING ROLE OF SPOUSE. See Administrative Pro-
cedure, 1; Federal-State Relations; Social Security Act, 3.

MAN IN THE HOUSE. See Administrative Procedure, 1; Fed-
eral-State Relations; Social Security Act, 3.

MARITIME LAW. See Admiralty; Employer and Employees; 
Social Security Taxes.

MARKET VALUE. See Federal Rules of Civil Procedure; Pro-
cedure, 7.

MARYLAND. See Constitutional Law, IV, 1; VII; Procedure, 6;
Social Security Act, 1.

MASTER AND SERVANTS. See Admiralty; Employer and Em-
ployees; Social Security Taxes.

MAXIMUM GRANTS. See Constitutional Law, IV, 1; Social 
Security Act, 1.

MEMPHIS. See Judicial Review, 3; School Desegregation.

MENHADEN. See Admiralty; Employer and Employees; Social 
Security Taxes.

MERGERS. See Taxes, 4.

MICHIGAN. See Taxes, 3.

MILITARY DRAFT. See Selective Service Act; Statute of 
Limitations.

MINERAL RIGHTS. See Indian Treaties; Navigable Rivers.
MINORITY SHAREHOLDERS. See Taxes, 4.
MINORS. See Constitutional Law, III, 1; Evidence.
MISSISSIPPI RIVER. See Boundaries.
MISSOURI. See Constitutional Law, IV, 2.
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MOOTNESS. See also Judicial Review, 1; Jurisdiction, 2-3; Pro-
cedure, 8; Social Security Act, 2.

National Labor Relations Act—Injunctive reliej—Regional Di-
rector.—Since any injunctive relief to which petitioner company 
might have been entitled under § 10 (Z) of the Act terminated 
“upon final adjudication of the Board,” albeit respondent union is 
seeking judicial review of the order, the question whether petitioner 
or only the Regional Director could appeal the denial of an injunc-
tion is moot. Sears, Roebuck v. Carpet Layers, p. 655.
MOTION TO DISMISS. See Damages; Labor, 1, 3; Procedure, 9.
MOTION TO QUASH INDICTMENT. See Pleas, 3, 5; Proce-

dure, 2.
MOTOR CARRIERS. See Administrative Procedure, 2-3; Juris-

diction, 3.
MUNICIPAL COURTS. See Constitutional Law, II, 1.
MUNICIPAL ORDINANCES. See Constitutional Law, II, 1.
MURALS. See Constitutional Law, II, 1.
NARROW SIDEWALKS. See Labor, 2; Procedure, 3.
NATIONAL BANK ACT. See Bank Service Corporation Act of 

1962; Judicial Review, 2; Standing to Sue, 1.
NATIONAL BANKS. See Bank Service Corporation Act of 

1962; Judicial Review, 2; Standing to Sue, 1.
NATIONAL LABOR RELATIONS ACT. See Mootness; Pro-

cedure, 8.
NATIONAL LABOR RELATIONS BOARD.

1. Collective bargaining contract — Require negotiations — No 
power to compel agreement.—Though the NLRB has power under 
the National Labor Relations Act to require employers and em-
ployees to negotiate, it does not have power to compel either to 
agree to any substantive contractual provision, here a dues checkoff 
clause. Porter Co. v. NLRB, p. 99.

2. Jurisdiction—Foreign-flag ships—Longshoremen at American 
docks.—Since this dispute centered on wages to be paid American 
longshoremen working on American docks and did not concern 
ships’ “internal discipline and order,” it was not within scope of 
“maritime operations of foreign-flag ships,” which are outside juris-
diction of NLRB. Petitioner’s peaceful primary picketing arguably 
constituted protected activity under § 7 of the National Labor 
Relations Act and thus the NLRB’s jurisdiction was exclusive and 
pre-empted that of the Florida courts. Longshoremen v. Ariadne 
Co., p. 195.
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NATIONAL RAILROAD ADJUSTMENT BOARD. See Damages;
Labor, 1, 3; Procedure, 9.

NAVIGABLE RIVERS. See also Indian Treaties.
Land grants—Indian treaties—Title to river beds.—Under various 

treaties and patents issued thereunder, petitioner Indian Nations 
received title to land underlying the navigable portion of the Arkan-
sas River from its confluence with the Grand River in Oklahoma 
to the Oklahoma-Arkansas border, contrary to the claims of Okla-
homa and other respondents. Choctaw Nation v. Oklahoma, p. 620.

NEEDY CHILDREN. See Administrative Procedure, 1; Federal-
State Relations; Social Security Act, 3.

NEGLIGENCE. See Government Contracts.

NEGOTIATIONS. See National Labor Relations Board, 1.

NEGROES. See Judicial Review, 3; Pleas, 3, 5; Procedure, 2;
School Desegregation.

NEW YORK. See Constitutional Law, III, 1, 3; V, 1; Evidence; 
Judicial Review, 1; Jurisdiction, 1-2; Pleas, 2, 4; Procedure, 
10; Social Security Act, 2; Taxes, 1, 4.

NEW YORK CITY. See Constitutional Law, V, 1; Taxes, 1.

NIECES. See Indians; Judicial Review, 4.

NONADOPTIVE STEPFATHERS. See Administrative Proce-
dure, 1; Federal-State Relations; Social Security Act, 3.

NORTH CAROLINA. See Pleas, 3, 5; Procedure, 2.

NOTICE AND HEARING. See Constitutional Law, III, 3; Pro-
cedure, 10.

NOTICE OF TAX LIENS. See Taxes, 3.

OBLIGATION OF SUPPORT. See Administrative Procedure, 1;
Federal-State Relations; Social Security Act, 3.

OBSCURE RECORD. See Labor, 2; Procedure, 3.

OBSTRUCTING CUSTOMERS. See Labor, 2; Procedure, 3.

OFFENSES. See Constitutional Law, II, 1.

OKLAHOMA. See Indian Treaties; Navigable Rivers.

OLD-AGE BENEFITS. See Constitutional Law, III, 3.

“ONE MAN, ONE VOTE.’’ See Constitutional Law, IV, 2.

ORDINANCES. See Constitutional Law, II, 1.

ORDINARY EXPENSES. See Taxes, 2, 4.
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ORIGINAL CONSTRUCTION. See Federal Rules of Civil Pro-
cedure; Procedure, 7.

ORIGINAL JURISDICTION. See Boundaries.

ORIGIN OF CLAIM. See Taxes, 2.

OVERBREADTH. See Constitutional Law, IV, 1; Social Security 
Act, 1.

PACKAGES. See Constitutional Law, VI.

PACKING SHEDS. See Constitutional Law, I, 1-2.

PANAMANIAN SHIPS. See National Labor Relations Board, 2.

PANDERING ADVERTISEMENTS. See Constitutional Law,
III, 2; V, 2.

PARENTS. See Administrative Procedure, 1; Federal-State Re-
lations; Social Security Act, 3.

PATENTS TO LANDS. See Indian Treaties; Navigable Rivers.

PAYMENT OF TAX CLAIMS. See Bankruptcy Act; Taxes, 5.

PEACEFUL PICKETING. See National Labor Relations Board, 2.

PENALTIES. See Federal Kidnaping Act; Pleas, 1.

PENDENT CLAIMS. See Judicial Review, 1; Jurisdiction, 1-2;
Social Security Act, 2.

PERPETUAL EXTENSION OF CHARTER. See Taxes, 2.

PETITIONS FOR REHEARING. See Administrative Procedure, 
2-3; Jurisdiction, 3.

PICKETING. See Labor, 2; Mootness; National Labor Relations 
Board, 2; Procedure, 3, 8.

PLANS OF DESEGREGATION. See Judicial Review, 3; School 
Desegregation.

PLEAS. See also Federal Kidnaping Act; Procedure, 2.
1. Plea of guilty—Avoidance of death penalty—Validity.—Plea 

of guilty is not invalid merely because entered to avoid possibility 
of death penalty, and here petitioner’s plea met the standard of 
voluntariness as it was made “by one fully aware of the direct 
consequences,” and was made after advice by competent counsel. 
Fact that petitioner did not anticipate United States v. Jackson, 390 
U. S. 570, does not impugn truth or reliability of that plea. Brady 
v. United States, p. 742.

2. Plea of guilty—Coerced confessions—Habeas corpus.—Compe-
tently counseled defendant who alleges that he pleaded guilty be-



INDEX 1109

PLEAS—Continued.
cause of a prior coerced confession is not, without more, entitled 
to a hearing on his petition for habeas corpus. McMann v. Rich-
ardson, p. 759.

3. Plea of guilty—Confession—Advice of counsel.—On the record 
here petitioner’s guilty plea was an intelligent plea not open to 
attack on ground that his counsel misjudged the admissibility of 
petitioner’s confession. Parker v. North Carolina, p. 790.

4. Plea of guilty—Risk of error—Advice of counsel.—Defendant 
who pleads guilty does so under law then existing and assumes 
risk of ordinary error in either his or his attorney’s assessment of 
the law and facts; and here fact that counsel did not anticipate 
Jackson v. Denno, 378 U. S. 368, and did not consider invalid New 
York’s existing procedures does not mean that advice was incom-
petent. McMann v. Richardson, p. 759.

5. Plea of guilty—Voluntariness of plea—Capital offense.—An 
otherwise valid plea is not involuntary because induced by defend-
ant’s desire to limit possible maximum penalty in capital case to 
less than that authorized if there is a jury trial. Parker v. North 
Carolina, p. 790.

PLUMBING CONTRACTORS. See Government Contracts.

POKER PLAYERS. See Constitutional Law, II, 2.

POST-CONVICTION RELIEF. See Federal Kidnaping Act;
Pleas, 1.

POSTMASTER GENERAL. See Constitutional Law, III, 2; V, 2.

POST OFFICES. See Constitutional Law, VI.

PRE-EMPTION. See National Labor Relations Board, 2.

PREFERRED STOCK. See Taxes, 6-7.

PREPONDERANCE OF EVIDENCE. See Constitutional Law, 
III, 1; Evidence.

PRESENCE AT TRIAL. See Constitutional Law, X; Trials.

PRESIDENTIAL PROCLAMATIONS. See Selective Service Act;
Statute of Limitations.

PRE-TERMINATION HEARINGS. See Constitutional Law, III, 
3; Procedure, 10.

PRIMARY JURISDICTION. See Judicial Review, 1; Jurisdic-
tion, 1-2; Social Security Act, 2.

PRIMARY PURPOSE. See Taxes, 2,4.
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PRIOR HEARINGS. See Constitutional Law; III, 3; Procedure, 
10.

PRIORITY OF PAYMENTS. See Bankruptcy Act; Taxes, 5.

PRIORITY OF TAX CLAIMS. See Bankruptcy Act; Taxes, 5.

PRIORITY OF TAX LIENS. See Taxes, 3.

PROCEDURAL DUE PROCESS. See Constitutional Law, III, 3; 
Procedure, 10.

PROCEDURE. See also Abstention; Administrative Procedure, 
2-3; Bank Service Corporation Act of 1962; Constitutional 
Law, II, 1-2; III, 1, 3; V, 3; VII; IX, 1-2; X; Damages; 
Evidence; Federal Kidnaping Act; Federal Rules of Civil 
Procedure; Indians; Judicial Review, 1-2; Jurisdiction, 1-3; 
Labor, 1-3; Mootness; Pleas, 3, 5; Social Security Act, 2; 
Standing to Sue, 1; Trials.

1. Abstention—State constitutional question—Alaska salmon fish-
ing licenses—Federal-state relations.—District Court should have 
abstained from deciding case on merits pending resolution of state 
constitutional question by Alaska courts, a procedure that could 
conceivably avoid any decision under the Fourteenth Amendment 
and any possible irritant in the federal-state relationship. Reetz v. 
Bozanich, p. 82.

2. Attack on grand jury composition—North Carolina procedure— 
Adequate state ground.—North Carolina procedural law furnished 
an adequate basis for refusal of court below to consider petitioner’s 
racial-exclusion claim regarding composition of grand jury that 
indicted him. Parker v. North Carolina, p. 790.

3. Certiorari—Obscure record—Only remnant of original contro-
versy.—In light of obscure record, the physical circumstances of 
the narrow sidewalk, the state court’s finding of customer obstruc-
tion by picketing, together with the fact that only a bare remnant 
of the original controversy still exists, writ of certiorari is dismissed 
as improvidently granted. Taggart v. Weinacker’s, Inc., p. 223.

4. Certiorari—Suspension of university student—First Amend-
ment claim.—Writ of certiorari to determine if indefinite suspension 
from state university where petitioner was student violated his 
First Amendment rights dismissed as improvidently granted since it 
developed that suspension was partly based on finding that he lied 
at hearing on charges against him. Jones v. Board of Education, 
p. 31.

5. Civil condemnation proceeding—Interrogatories—Use in crim-
inal trial.—On this record, in case involving issue of use of interroga-
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PROCEDURE—Continued.
tories to obtain evidence in nearly contemporaneous civil proceed-
ing, respondents have not established violation of due process or 
departure from proper standards in administration of justice 
requiring exercise of Court’s supervisory power. United States v. 
Kordel, p. 1.

6. Disorderly conduct statute—Alternative grounds—Freedom of 
speech.—Petitioners’ convictions for violating Maryland’s disorderly 
conduct statute stemming from demonstration protesting Vietnam 
conflict must be set aside, as jury’s general verdict, in light of judge’s 
instructions, could have rested on several grounds, including “the 
doing or saying ... of that which offends, disturbs, incites, or 
tends to incite a number of people gathered in the same area,” and 
a conviction on that ground would violate constitutional protection 
for advocacy of unpopular ideas. Bachellar v. Maryland, p. 564.

7. Eminent domain proceedings—Jury trial—Just compensa-
tion.—Right to jury trial afforded by Rule of Civil Procedure 
71A (h) in federal eminent domain proceeding on issue of just com-
pensation does not extend to question whether condemned “lands 
were probably within the scope of the project from the time the 
Government was committed to it” (either by the original plans or 
during the course of planning or original construction), and that 
question is for the trial judge to decide. United States v. Reynolds, 
p. 14.

8. National Labor Relations Act—Appeal from denial of injunc-
tive relief—Mootness.—Since any injunctive relief to which peti-
tioner company might have been entitled under § 10 (Z) of the 
Act terminated “upon final adjudication of the Board,” albeit re-
spondent union is seeking judicial review of the order, the question 
whether petitioner or only the Regional Director could appeal the 
denial of an injunction is moot. Sears, Roebuck v. Carpet Layers, 
p. 655.

9. Suit against union—Breach of duty of fair representation— 
Railway Labor Act.—Employees’ complaint against the union was 
sufficient to survive motion to dismiss. Claim for breach of union’s 
duty of fair representation is discrete claim, being distinct from 
right of individual employees under the Act to pursue their employer 
before the Adjustment Board. Czosek v. O’Mara, p. 25.

10. Termination of welfare payments—Pre-termination hearing— 
Procedural due process.—Procedural due process requires that a 
pre-termination evidentiary hearing be provided welfare recipient 
whose relief payments are to be terminated. Such hearing need 
not take form of a trial, but recipient must have timely and ade-
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PROCEDURE—Continued.
quate notice detailing reasons for termination, effective opportunity 
to defend by confronting adverse witnesses and by presenting 
arguments and evidence orally before an impartial decisionmaker, 
and must be allowed to retain counsel if he so desires. Goldberg 
v. Kelly, p. 254.

PROHIBITORY ORDERS. See Constitutional Law, III, 2; V, 2.

PROOF BEYOND REASONABLE DOUBT. See Constitutional 
Law, III, 1; Evidence.

PROPERTY TAXES. See Constitutional Law, V, 1; Taxes, 1.

PROTECTED INTERESTS. See Bank Service Corporation Act 
of 1962; Judicial Review, 2; Standing to Sue, 1.

PROTEST MARCHERS. See Constitutional Law, VII; Proce-
dure, 6.

PUBLIC ASSISTANCE. See Constitutional Law, III, 3; IV, 1; 
Judicial Review, 1; Jurisdiction, 1-2; Procedure, 10; Social 
Security Act, 1-3.

PUBLIC OFFICIALS. See Constitutional Law, IV, 2.

PUBLIC SCHOOLS. See Judicial Review, 3; School Desegrega-
tion.

PUBLIC SIDEWALKS. See Labor, 2; Procedure, 3.

PUBLIC WELFARE. See Administrative Procedure, 1; Federal-
State Relations; Social Security Act, 3.

PUNISHMENT. See Federal Kidnaping Act; Pleas, 1.

PURCHASE OF STOCK. See Taxes, 2.

PURCHASERS OF REALTY. See Taxes, 3.

PUTATIVE DAUGHTERS. See Indians; Judicial Review, 4.

RACIAL DISCRIMINATION. See Pleas, 3, 5; Procedure, 2.

RAILROAD EMPLOYEES. See Damages; Labor, 1, 3; Proce-
dure, 9.

RAILWAY LABOR ACT. See Damages; Labor, 1, 3; Pro-
cedure, 9.

REAL PROPERTY. See Federal Rules of Civil Procedure; In-
dian Treaties; Navigable Rivers; Procedure, 7; Taxes, 3.

“REAL VALUE.’’ See Taxes, 2.

REASONABLE TIME. See Constitutional Law, VI.
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RECIPIENTS OF WELFARE. See Administrative Procedure, 
1; Constitutional Law, III, 3; IV, 1; Federal-State Relations; 
Judicial Review, 1; Jurisdiction, 1-2; Procedure, 10; Social 
Security Act, 1-3.

RECONSIDERATION. See Administrative Procedure, 2-3; Juris-
diction, 3.

RECONSTRUCTION FINANCE CORPORATION LOAN. See 
Taxes, 6-7.

RECORD. See Administrative Procedure, 2-3; Jurisdiction, 3; 
Labor, 2; Procedure, 3.

RECORDATION OF LIENS. See Taxes, 3.
RECREATIONAL FACILITIES. See Federal Rules of Civil Pro-

cedure; Procedure, 7.
RECRUITING STATION. See Constitutional Law, VII; Pro-

cedure, 6.
REDEMPTION OF STOCK. See Taxes, 6-7.
REFUSAL TO BARGAIN. See National Labor Relations 

Board, 1.
REGIONAL DIRECTOR. See Mootness; Procedure, 8.
REGIONAL SOLICITOR. See Indians; Judicial Review, 4.
REGISTER OF DEEDS. See Taxes, 3.
REGISTRATION. See Selective Service Act; Statute of Limi-

tations.
REGULATIONS. See Administrative Procedure, 1; Federal-State 

Relations; Food and Agriculture Act of 1965; Judicial Re-
view, 5; Social Security Act, 3; Standing to Sue, 2.

REHEARINGS. See Administrative Procedure, 2-3; Jurisdic-
tion, 3.

RELIEF. See Administrative Procedure, 1; Federal-State Rela-
tions; Social Security Act, 3.

RELIEF PROGRAMS. See Constitutional Law, III, 3; IV, 1; 
Judicial Review, 1; Jurisdiction, 1-2; Procedure, 10; Social 
Security Act, 1-2.

RELIGIOUS ORGANIZATIONS. See Constitutional Law, V, 1; 
Taxes, 1.

REMEDIES. See Damages; Government Contracts; Labor, 1, 3; 
Procedure, 9.

REMOVAL FROM COURTROOM. See Constitutional Law, X; 
Trials.
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REOPENING RECORD. See Administrative Procedure, 2-3; 
Jurisdiction, 3.

REORGANIZATION PLANS. See Bankruptcy Act; Taxes, 5.

REPRESENTATION. See Damages; Labor, 1, 3; Procedure, 9.

REPUTATION OF PRODUCERS. See Constitutional Law, I, 1-2.

RESERVOIRS. See Federal Rules of Civil Procedure; Proce-
dure, 7.

RESTRAINING ORDERS. See Administrative Procedure, 2-3; 
Jurisdiction, 3.

RETROACTIVITY. See Constitutional Law, II, 2.

RFC LOAN. See Taxes, 6-7.

RIGHT OF CONFRONTATION. See Constitutional Law, IX, 
1-2; X; Procedure, 5; Trials.

RIVER BEDS. See Indian Treaties; Navigable Rivers.

ROBBERY. See Constitutional Law, II, 2; X; Trials.

RULES. See Administrative Procedure, 2-3; Jurisdiction, 3.

RULES OF ATTRIBUTION. See Taxes, 6-7.

RULES OF CIVIL PROCEDURE. See Federal Rules of Civil
Procedure; Procedure, 7.

ST. PETERSBURG. See Constitutional Law, II, 1.

SALE OF PREFERRED STOCK. See Taxes, 6-7.

SALMON FISHING. See Abstention; Procedure, 1.

SCHOOL DESEGREGATION. See also Judicial Review, 3.
Desegregation plans—Court orders—Memphis public schools.— 

Court of Appeals erred (1) in substituting its finding that the Board 
is not now operating a dual system for the District Court’s con-
trary findings which were based on substantial evidence; (2) in 
ruling prematurely that the Board had converted to a unitary 
system, since neither revised plan nor school zones and enrollment 
figures were properly before it for review; and (3) in holding that 
Alexander v. Holmes County Board, 396 U. S. 19, is inapplicable 
to this case. Northcross v. Bd. of Education, p. 232.

SCHOOL DISTRICTS. See Constitutional Law, IV, 2.

SCHOOL ENUMERATION. See Constitutional Law, IV, 2.

SCOPE OF THE PROJECT. See Federal Rules of Civil Proce-
dure; Procedure, 7.
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SEAFARERS. See Admiralty; Employer and Employees; Social 
Security Taxes.

SEARCHES AND SEIZURES. See Constitutional Law, VI; VIII.

SEARCH OF PACKAGES. See Constitutional Law, VI.

SEARCH WARRANTS. See Constitutional Law, VI; VIII.

SECONDARY PICKETING. See Mootness; Procedure, 8.

SECRETARY OF AGRICULTURE. See Food and Agriculture
Act of 1965; Judicial Review, 5; Standing to Sue, 2.

SECRETARY OF THE INTERIOR. See Indians; Judicial Re-
view, 4.

SECRETARY OF THE TREASURY. See Bankruptcy Act;
Taxes, 5.

SEGREGATION. See Judicial Review, 3; School Desegregation.

SELECTIVE SERVICE ACT. See also Statute of Limitations.
Failure to register—Statute of limitations—Not a continuing 

offense.—The offense of failing to register as required by § 3 of the 
Universal Military Training and Service Act is not a continuing 
one but was committed by petitioner’s failure to register within 
five days of his 18th birthday, when the statute of limitations began 
to run. Toussie v. United States, p. 112.

SELF-INCRIMINATION. See Constitutional Law, IX; Proce-
dure, 5.

SENTENCES. See Federal Kidnaping Act; Pleas, 1.

SEXUALLY PROVOCATIVE. See Constitutional Law, III, 2;
V, 2.

SHIPPERS. See Administrative Procedure, 2-3; Jurisdiction, 3.

SIDEWALKS. See Labor, 2; Procedure, 3.

SIXTH AMENDMENT. See Constitutional Law, IX, 1-2; X;
Procedure, 5; Trials.

SIZE OF FAMILIES. See Constitutional Law, IV, 1; Social 
Security Act, 1.

SOCIAL SECURITY ACT. See also Administrative Procedure, 1 ; 
Constitutional Law, III, 3; IV, 1; Federal-State Relations;
Judicial Review, 1; Jurisdiction, 1-2; Procedure, 10.

1. Aid to families with dependent children—Maryland’s maxi-
mum grant regulation.—Maryland’s maximum grant regulation is 
not barred by the Act, as a State has great latitude in dispensing 
its available funds, and given Maryland’s finite resources available
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SOCIAL SECURITY ACT—Continued.
for public welfare, it is not prevented by the Act from sustaining 
as many families as it can and providing the largest families with 
somewhat less than their ascertained per capita standard of need. 
Dandridge v. Williams, p. 471.

2. Aid to families with dependent children—New York welfare 
law—'Standards of need.—New York’s program is incompatible with 
§ 402 (a) (23) of the Act and petitioners are entitled to an injunc-
tion by the District Court against payment of federal monies accord-
ing to the State’s new schedules, should New York not develop a 
conforming plan within a reasonable time. Rosado v. Wyman, 
p. 397.

3. Aid to families with dependent children—Parents—Duty of 
support.—AFDC aid can be granted under the Act if “a parent” 
of the needy child is continually absent from the home, the term 
“parent” including only a person with a legal duty of support. 
Lewis v. Martin, p. 552.

SOCIAL SECURITY TAXES. See also Admiralty; Employer and 
Employees.

Captains and crews of fishing boats—Employer and employees— 
Maritime law.—Status of captains and crews under the Federal 
Insurance Contributions Act and Federal Unemployment Tax Act 
must in this instance be determined under the standards of maritime 
law, which is the common law of seafaring men. United States 
v. Webb, Inc., p. 179.

SOCIAL SERVICES LAW. See Judicial Review, 1; Jurisdiction, 
1-2; Social Security Act, 2.

SOIL CONSERVATION AND DOMESTIC ALLOTMENT ACT. 
See Food and Agriculture Act of 1965; Judicial Review, 5; 
Standing to Sue, 2.

SOLE STOCKHOLDER. See Taxes, 6-7.

SOVEREIGN ENTITIES. See Constitutional Law, II, 1.
SPECIAL GRANTS. See Judicial Review, 1; Jurisdiction, 1-2;

Social Security Act, 2.

SPECIAL MASTER. See Boundaries.

STANDARD OF PROOF. See Constitutional Law, III, 1; Evi-
dence.

STANDARDS OF NEED. See Constitutional Law, IV, 1; Judi-
cial Review, 1; Jurisdiction, 1-2; Social Security Act, 1-2.

STANDARDS OF REASONABLENESS. See Constitutional Law, 
VIII.
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STANDING TO SUE. See also Bank Service Corporation Act of 
1962; Pood and Agriculture Act of 1965; Judicial Review, 
2, 5.

1. Case or controversy—Data processing service—Banks.—Peti-
tioners, which provide data processing services, satisfy the “case” 
or “controversy” test of Article III of the Constitution, as they 
allege that the banks’ competition causes them economic injury. 
Data Processing Service v. Camp, p. 150.

2. Case or controversy—Tenant farmers—Amended agricultural 
regulation.—Petitioners, who are tenant farmers eligible for pay-
ments under the upland cotton program enacted as part of the Food 
and Agriculture Act of 1965 and who challenge an amended regula-
tion that permits assignment of the payments to secure “payment 
of cash rent,” have the personal stake and interest that impart the 
concrete adverseness required by Article III of the Constitution. 
Barlow v. Collins, p. 159.

STATE BOUNDARIES. See Boundaries.

STATE COURTS. See Constitutional Law, II, 1.

STATE OF ORIGIN. See Constitutional Law, I, 1-2.

STATE’S FISCAL BURDENS. See Constitutional Law, III, 3;
IV, 1; Procedure, 10; Social Security Act, 1.

STATE UNIVERSITIES. See Constitutional Law, V, 3; Pro-
cedure, 4.

STATE WELFARE PROGRAMS. See Constitutional Law, III, 
3; IV, 1; Judicial Review, 1; Jurisdiction, 1-2; Procedure, 
10; Social Security Act, 1-2.

STATUTE OF LIMITATIONS. See also Selective Service Act.
Criminal law—Failure to register for the draft—Not a continuing 

offense.—The offense of failing to register as required by § 3 of the 
Universal Military Training and Service Act is not a continuing 
one but was committed by petitioner’s failure to register within 
five days of his 18th birthday, when the statute of limitations began 
to run. Toussie v. United States, p. 112.

STAY ORDERS. See Administrative Procedure, 2-3; Jurisdic-
tion, 3.

STEPFATHERS. See Administrative Procedure, 1; Federal- 
State Relations; Social Security Act, 3.

STEVEDORES. See National Labor Relations Board, 2.

STOCKHOLDERS. See Taxes, 2, 4.
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STUDENTS. See Constitutional Law, V, 3; Procedure, 4.

SUBSTANDARD WAGE RATES. See National Labor Relations
Board, 2.

SUPERIOR PRODUCTS. See Constitutional Law, I, 1-2.

SUPPORT. See Administrative Procedure, 1; Federal-State Re-
lations; Social Security Act, 3.

SUPREME COURT.
Assignment of Mr. Justice Reed (retired) to United States Court 

of Claims, p. 981.

SURVEY OF BOUNDARY. See Boundaries.

SUSPENSIONS FROM UNIVERSITY. See Constitutional Law, 
V, 3; Procedure, 4.

TAXES. See also Admiralty; Bankruptcy Act; Constitutional 
Law, V, 1; Employer and Employees; Social Security Taxes.

1. Exemption of religious organizations—Establishment of reli-
gion.—Legislative purpose of tax exemptions is not aimed at estab-
lishing, sponsoring, or supporting religion, and New York’s legisla-
tion simply spares the exercise of religion from the burden of 
property taxation levied on private profit institutions. Walz v. 
Tax Commission, p. 664.

2. Expenses of stock appraisal—Capital expenditures—Deduc-
tions.—Expenses incurred by majority stockholders of Iowa corpo-
ration, who voted for perpetual extension of corporate charter and 
became obliged to purchase at “real value” stock of minority share-
holder who voted against extension, for appraisal litigation must be 
treated as part of cost in acquiring stock rather than ordinary 
expenses since appraisal proceeding was merely substitute provided 
by state law for process of negotiation to fix purchase price. Stand-
ard is origin of claim litigated rather than taxpayers’ “primary 
purpose” in incurring appraisal litigation expenses. Woodward v. 
Commissioner, p. 572.

3. Federal tax lien—Recordation in District Court—Good-faith 
purchasers of realty.—Government’s tax lien was properly filed in 
District Court and was thus entitled to priority. Any reliance 
that good-faith purchasers of realty placed on lower court’s con-
struction of § 3672 of the Internal Revenue Code, which the Gov-
ernment never accepted and which this Court rejected in U. S. v. 
Union Central Life Ins. Co., 368 U. S. 291, would not, on these 
facts, foreclose applicability of that decision here. United States 
v. Estate of Donnelly, p. 286.
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TAXES—Continued.
4. Litigation expenses—Appraisal of stock—Passage of title.—Liti-

gation costs arising out of acquisition of capital asset are capital 
expenses whether or not taxpayer incurred them for purpose of 
defending or protecting title, and the functional nature of appraisal 
remedy as a forced purchase of dissenting stockholders’ shares is 
the same, regardless of whether title passes before or after price 
of stock was determined. United States v. Hilton Hotels, p. 580.

5. Priority of payment of federal tax claims—Bankruptcy Act— 
Chapter X proceeding.—United States is entitled to absolute prior-
ity of payment of its tax claims under § 3466 of the Revised Statutes 
over other claimants in the reorganization here involved, there being 
no inconsistency between the terms of that section and the pro-
visions of Chapter X of the Bankruptcy Act. United States v. Key, 
p. 322.

6. Redemption of stock—Sole stockholder—Capital gains treat-
ment.—Regardless of business purpose, redemption is always “essen-
tially equivalent to a dividend” within meaning of §302 (b)(1) of 
the Internal Revenue Code if it does not change shareholder’s pro-
portionate interest in the corporation. Since taxpayer here (after 
application of attribution rules) was the corporation’s sole share-
holder both before and after redemption he did not qualify for 
capital gains treatment under that test. United States v. Davis, 
p. 301.

7. Rules of attribution—Redemption of stock—Sole stockholder.— 
Attribution rules of § 318 (a) of the Internal Revenue Code apply 
to all of § 302, and for purpose of deciding whether distribution 
here is “not essentially equivalent to a dividend” under § 302 (b) (1), 
taxpayer must be deemed owner of all shares of company’s common 
stock. United States v. Davis, p. 301.

TAX EXEMPTIONS. See Constitutional Law, V, 1; Taxes, 1.

TAX LIENS. See Taxes, 3.

TEMPORARY OPERATING AUTHORITY. See Administrative
Procedure, 2-3; Jurisdiction, 3.

TEMPORARY RESTRAINING ORDERS. See Administrative 
Procedure, 2-3; Jurisdiction, 3.

TENANT FARMERS. See Food and Agriculture Act of 1965;
Judicial Review, 5; Standing to Sue, 2.

TENNESSEE. See Boundaries; Judicial Review, 3; School De-
segregation.
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TENNESSEE A. & I. STATE UNIVERSITY. See Constitutional 
Law, V, 3; Procedure, 4.

TERMINATION OF WELFARE. See Constitutional Law, III, 3;
Procedure, 10.

TESTATORS. See Indians; Judicial Review, 4.

TESTIMONY. See Constitutional Law, II, 2.

THREE-JUDGE COURTS. See Administrative Procedure, 1-3;
Constitutional Law, III, 2; V, 2; Federal-State Relations;
Judicial Review, 1; Jurisdiction, 1-3; Social Security Act, 2-3.

TIME DIFFERENTIALS. See Constitutional Law, VI.

TIMELY WARRANTS. See Constitutional Law, VI.

TITLE TO RIVER BEDS. See Indian Treaties; Navigable 
Rivers.

TITLE TO STOCK. See Taxes, 4.

TORTFEASORS. See Government Contracts.

TRANSFER PLANS. See Judicial Review, 3; School Desegrega-
tion.

TRANSPORTATION. See Administrative Procedure, 2-3; Juris-
diction, 3.

TREATIES WITH INDIANS. See Indian Treaties; Navigable 
Rivers.

TREATY OF DANCING RABBIT CREEK. See Indian Treaties;
Navigable Rivers.

TREATY OF NEW ECHOTA. See Indian Treaties; Navigable 
Rivers.

TRESPASS. See Labor, 2; Procedure, 3.

TRIAL BY JURY. See Federal Rules of Civil Procedure; Pro-
cedure, 7.

TRIAL COURTS. See Constitutional Law, VII; Procedure, 6.

TRIAL JUDGES. See Constitutional Law, X; Federal Rules of 
Civil Procedure; Procedure, 7; Trials.

TRIALS. See also Constitutional Law, X.
Criminal law — Defendant’s disruptive conduct — Discretion of 

judge.—Trial judge confronted by defendant’s disruptive conduct 
can exercise discretion to meet circumstances of case; and there are 
at least three constitutionally permissible approaches for handling
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TRIALS—Continued.
obstreperous defendant: (1) bind and gag him as last resort; (2) 
cite him for criminal or civil contempt; or (3) remove him from 
courtroom, while trial continues, until he promises to conduct 
himself properly. Illinois v. Allen, p. 337.

TRUCKING SERVICE. See Administrative Procedure, 2-3;
Jurisdiction, 3.

TRUSTEES. See Constitutional Law, IV, 2.

UNEQUAL DISTRICTS. See Constitutional Law, IV, 2.

UNFAIR LABOR PRACTICES. See Mootness; National Labor 
Relations Board, 1; Procedure, 8.

UNIONS. See Damages; Labor, 1-3; Mootness; National Labor 
Relations Board, 1-2; Procedure, 3, 8-9.

UNITARY SCHOOL SYSTEMS. See Judicial Review, 3; School 
Desegregation.

UNIVERSAL MILITARY TRAINING AND SERVICE ACT. 
See Selective Service Act; Statute of Limitations.

UNIVERSITY STUDENTS. See Constitutional Law, V, 3; Pro-
cedure, 4.

UNPOPULAR IDEAS. See Constitutional Law, VII; Proce-
dure, 6.

UNREASONABLE DETENTION OF MAIL. See Constitutional 
Law, VI.

UPLAND COTTON PROGRAM. See Food and Agriculture Act 
of 1965; Judicial Review, 5; Standing to Sue, 2.

VAGUENESS. See Constitutional Law, III, 2; V, 2.

VALUE OF STOCK. See Taxes, 4.

VERDICT OF JURY. See Constitutional Law, II, 2.

VERDICTS. See Constitutional Law, VII; Procedure, 6.

VIETNAM. See Constitutional Law, VII; Procedure, 6.

VOLUNTARINESS OF PLEAS. See Federal Kidnaping Act;
Pleas, 1, 3, 5; Procedure, 2.

VOTERS. See Constitutional Law, IV, 2.

WAGE RATES. See National Labor Relations Board, 2.

WAIVERS. See Pleas, 2, 4.

WARRANTLESS SEARCHES. See Constitutional Law, VIII.
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WARRANTS. See Constitutional Law, VI.

WELFARE OFFICIALS. See Constitutional Law, III, 3; Pro-
cedure, 10.

WELFARE PAYMENTS. See Administrative Procedure, 1; Con-
stitutional Law, III, 3; IV, 1; Federal-State Relations; Judi-
cial Review, 1; Jurisdiction, 1—2; Procedure, 10; Social 
Security Act, 1-3.

WILLS OF INDIANS. See Indians; Judicial Review, 4.

WORDS.
1. “Common law rules.” 26 U. S. C. §§3121 (d) and 3306 (i). 

United States v. Webb, Inc., p. 179.
2. “Employee” 26 U. S. C. §§ 3121 (d) and 3306 (i). United 

States v. Webb, Inc., p. 179.
3. “Essentially equivalent to a dividend.” Internal Revenue Code 

§302 (b)(1), 26 U. S. C. §302 (b)(1). United States v. Davis, 
p. 301.

4. “Making a crop.” § 8 (g) Soil Conservation and Domestic 
Allotment Act, 16 U. S. C. § 590h (g). Barlow v. Collins, p. 159.

5. “Pending final adjudication of the Board.” § 10 (Z) National 
Labor Relations Act, 29 U. S. C. § 160 (Z). Sears, Roebuck v. 
Carpet Layers, p. 655.

WRONGFUL DISCHARGE. See Damages; Labor, 1, 3; Proce-
dure, 9.

ZONE BOUNDARIES. See Judicial Review, 3; School Desegre-
gation.

ZONE OF PROTECTED INTERESTS. See Bank Service Corpo-
ration Act of 1962; Food and Agriculture Act of 1965; 
Judicial Review, 2, 5; Standing to Sue, 1-2.
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