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RISTUCCIA et  ux. v. ADAMS et  al .

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 191. Decided October 13, 1969

406 F. 2d 1257, appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.

HAGAN et  al . v. REAGAN, GOVERNOR OF 
CALIFORNIA, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF CALIFORNIA

No. 279. Decided October 13, 1969

Affirmed.

Per  Curiam .
The judgment is affirmed. Williams n . Virginia State 

Board of Elections, 393 U. S. 320.
1
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SPALDING LAUNDRY & DRY CLEANING CO. v. 
DEPARTMENT OF REVENUE OF KENTUCKY

APPEAL FROM THE COURT OF APPEALS OF KENTUCKY

No. 123. Decided October 13, 1969

436 S. W. 2d 522, appeal dismissed.

T. Kennedy Helm, Jr., for appellant.
William S. Riley, Assistant Attorney General of Ken-

tucky, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

DUFFY STORAGE & MOVING CO. et  al . v . 
CITY AND COUNTY OF DENVER et  al .

APPEAL FROM THE SUPREME COURT OF COLORADO

No. 132. Decided October 13, 1969

— Colo. —, 450 P. 2d 339, appeal dismissed.

George Louis Creamer for appellants.
Max P. Zall for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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GETTIG EQUIPMENT CORP, et  al . v . BOARD OF 
ZONING APPEALS OF CLEVELAND et  al .

APPEAL FROM THE SUPREME COURT OF OHIO

No. 136. Decided October 13, 1969

Appeal dismissed and certiorari denied.

Walter L. Greene for appellants.
William T. McKnight for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.

FURMAN v. CITY OF NEW YORK et  al .

APPEAL FROM THE COURT OF APPEALS OF NEW YORK

No. 142. Decided October 13, 1969

23 N. Y. 2d 1011, 247 N. E. 2d 281, appeal dismissed and certiorari 
denied.

Louis B. Scheinman for appellant.
J. Lee Rankin, Stanley Buchsbaum, and Theodore R. 

Lee for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.
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IMPERIAL REFINERIES OF MINNESOTA, INC. 
v. CITY OF ROCHESTER

APPEAL FROM THE SUPREME COURT OF MINNESOTA

No. 171. Decided October 13, 1969

282 Minn. 481, 165 N. W. 2d 699, appeal dismissed.

Marshall S. Snyder for appellant.

Per  Curiam .
The appeal is dismissed for want of a substantial fed-

eral question.

The  Chief  Just ice  took no part in the consideration 
or decision of this case.

WHEELER v. VERMONT

APPEAL FROM THE SUPREME COURT OF VERMONT

No. 199. Decided October 13, 1969

---- Vt.----- ,---- , 249 A. 2d 887, 253 A. 2d 136, appeal dismissed.

James C. Cleveland for appellant.
Jerome R. Hellerstein for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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JORDAN v. ARIZONA ex  rel . NELSON, 
ATTORNEY GENERAL

APPEAL FROM THE SUPREME COURT OF ARIZONA

No. 204. Decided October 13, 1969

104 Ariz. 193, 450 P. 2d 383, appeal dismissed.

Stewart L. Udall for appellant.
Gary K. Nelson, Attorney General of Arizona, appel-

lee, pro se.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

SHAPIRO, COMMISSIONER OF WELFARE OF 
CONNECTICUT v. SOLMAN et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF CONNECTICUT

No. 215. Decided October 13, 1969

300 F. Supp. 409, affirmed.

Robert K. Killian, Attorney General of Connecticut, 
and Francis J. MacGregor, Assistant Attorney General, 
for appellant.

Francis X. Dineen for appellees.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed. See King v. Smith, 392 U. S. 309.
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October 13, 1969 396 U. S.

BRADESKU v. BRADESKU

APPEAL FROM THE SUPREME COURT OF OHIO

No. 238. Decided October 13, 1969

Appeal dismissed and certiorari denied.

A. Albert Perelman for appellant.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.

MAINE ET AL. V. SHONE

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE FIRST CIRCUIT

No. 261. Decided October 13, 1969

District Court judgment and 406 F. 2d 844, vacated and remanded.

James S. Erwin, Attorney General of Maine, and John 
W. Benoit, Jr., Assistant Attorney General, for appellants.

Per  Curiam .
The motion of the appellee for leave to proceed in 

forma pauperis is granted. The judgments of the United 
States Court of Appeals for the First Circuit and the 
United States District Court for the District of Maine 
are vacated and the case is remanded to said United 
States District Court with directions to dismiss the case 
as moot.
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396 U.S. October 13, 1969

INTERCO INC. v. RHODEN, CHAIRMAN, 
MISSISSIPPI TAX COMMISSION

APPEAL FROM THE SUPREME COURT OF MISSISSIPPI

No. 306. Decided October 13, 1969

220 So. 2d 290, appeal dismissed.

James Leon Young for appellant.
John E. Stone for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed.

KELLAR v. NEAL et  ux .

APPEAL FROM THE SUPREME COURT OF NEVADA

No. 308. Decided October 13, 1969

Appeal dismissed and certiorari denied.

Per  Curiam .
The motion to dispense with printing the jurisdictional 

statement is granted. The appeal is dismissed for want 
of jurisdiction. Treating the papers whereon the appeal 
was taken as a petition for a writ of certiorari, certiorari 
is denied.
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October 13, 1969 396 U.S.

HIYANE et  al . v. HOUSE OF VISION, INC.

APPEAL FROM THE SUPREME COURT OF ILLINOIS

No. 320. Decided October 13, 1969

42 Ill. 2d 45, 245 N. E. 2d 468, appeal dismissed and certiorari 
denied.

Leonard Rose for appellants.
Lawrence J. West and Leo Spira for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.

SHIKARA v. MARYLAND CASUALTY CO.

APPEAL FROM THE UNITED STATES COURT OF APPEALS 
FOR THE FIRST CIRCUIT

No. 324. Decided October 13, 1969

Appeal dismissed and certiorari denied.

Per  Curiam .
The motion to dispense with printing the jurisdictional 

statement is granted. The appeal is dismissed for want 
of jurisdiction. Treating the papers whereon the appeal 
was taken as a petition for a writ of certiorari, certiorari 
is denied.



DECISIONS PER CURIAM 9

396 U.S. October 13, 1969

BERNARD v. NEW YORK CITY EMPLOYEES’ 
RETIREMENT SYSTEM et  al .

APPEAL FROM THE APPELLATE DIVISION OF THE SUPREME 
COURT OF NEW YORK, FIRST JUDICIAL DEPARTMENT

No. 177, Mise. Decided October 13, 1969

Appeal dismissed.

J. Lee Rankin and Stanley Buchsbaum for New York 
City Employees’ Retirement System, and George N. 
Kanoff for Lipori, appellees.

Per  Curiam .
The motions to dismiss are granted and the appeal is 

dismissed for want of a substantial federal question.

SELLERS v. UNITED STATES
ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 

STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

No. 264, Mise. Decided October 13, 1969

Certiorari granted; 406 F. 2d 465, vacated and remanded to 
District Court.

Howard Moore, Jr., for petitioner.
Solicitor General Griswold for the United States.

Per  Curiam .
Upon consideration of the suggestion of the Solicitor 

General and an examination of the entire record, the 
motion for leave to proceed in forma pauperis and the 
petition for a writ of certiorari are granted. The judg-
ment is vacated and the case is remanded to the United 
States District Court for the Northern District of Georgia 
for further consideration in light of Aiderman v. United 
States, 394 U. S. 165.
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October 13, 1969 396 U. S.

WHITLEY v. NEW YORK

APPEAL FROM THE APPELLATE DIVISION OF THE SUPREME 
COURT OF NEW YORK, FIRST JUDICIAL DEPARTMENT

No. 268, Mise. Decided October 13, 1969

Appeal dismissed.

Henry B. Rothblatt and Emma A. Rothblatt for 
appellant.

Per  Curiam .
The appeal is dismissed for want of a substantial 

federal question.

STOECKLE v. WISCONSIN

APPEAL FROM THE SUPREME COURT OF WISCONSIN

No. 272, Mise. Decided October 13, 1969

41 Wis. 2d 378, 164 N. W. 2d 303, appeal dismissed and certiorari 
denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.
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396 U.S. October 13, 1969

PURYEAR v. HOGAN, DISTRICT ATTORNEY 
OF NEW YORK COUNTY, et  al .

APPEAL FROM THE COURT OF APPEALS OF NEW YORK

No. 336, Mise. Decided October 13, 1969

24 N. Y. 2d 207, 247 N. E. 2d 260, appeal dismissed and certiorari 
denied.

Frank S. Hogan, pro se, and Michael R. Juviler for 
Hogan, and Louis J. Lejkowitz, Attorney General of 
New York, pro se, Samuel A. Hirshowitz, First Assistant 
Attorney General, and Maria L. Marcus, Assistant Attor-
ney General, for Lefkowitz, appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.
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October 20, 1969 396 U. S.

BEACHAM v. BRATERMAN et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF FLORIDA

No. 404. Decided October 20, 1969

300 F. Supp. 182, affirmed.

Bruce S. Rogow for appellant.
Earl Faircloth, Attorney General of Florida, and 

T. T. Turnbull and James McGuirk, Assistant Attorneys 
General, for appellees.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.

Mr . Justi ce  Douglas  is of the opinion that probable 
jurisdiction should be noted.

WHIDDON v. UNITED STATES

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

No. 267, Mise. Decided October 20, 1969

Certiorari granted; vacated and remanded to District Court.

Solicitor General Griswold for the United States.

Per  Curiam .
The motion for leave to proceed in forma pauperis and 

the petition for a writ of certiorari are granted. The 
judgment is vacated and the case is remanded to the 
United States District Court for the Eastern District of 
Texas for resentencing. Prince v. United States, 352 
U. S. 322, and Heflin v. United States, 358 U. S. 415.
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SIMPSON v. UNION OIL CO. OF CALIFORNIA

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 419. Decided October 27, 1969

The reservation in Simpson v. Union Oil Co., 377 U. S. 13, of the 
question whether there might be any equities that would warrant 
only prospective application in damage suits of the rule governing 
price fixing of nonpatented articles by the ‘‘consignment” device, 
announced therein, was not intended to deny the fruits of success-
ful litigation to petitioner. The question was reserved for possible 
application in other cases where product distribution was struc-
tured on different considerations.

Certiorari granted; 411 F. 2d 897, reversed.

Maxwell Keith for petitioner.
Moses Lasky for respondent.

Per  Curiam .
This case represents the aftermath of our decision in 

Simpson n . Union Oil Co., 377 U. S. 13, where we held 
that a “consignment” agreement for the sale of gasoline, 
required by Union Oil of lessees of its retail outlets, 
violated the Sherman Act, 26 Stat. 209, 15 U. S. C. § 1 
et seq. The case was remanded for a hearing on other 
issues and for a determination of damages. The last 
sentence of the Court’s opinion stated:

“We reserve the question whether, when all the facts 
are known, there may be any equities that would 
warrant only prospective application in damage suits 
of the rule governing price fixing by the ‘consign-
ment’ device which we announce today.” Id., at 
24-25.

On remand, the District Court interpreted this sen-
tence as an invitation to determine if any “equities” were
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present which would warrant precluding the imposition 
of damages on Union Oil. Its finding was that an appli-
cation of the rule announced by this Court to the damages 
action would be unfair, on the ground that the decision 
in United States v. General Electric Co., 272 U. S. 476, 
gave Union Oil a reasonable basis for believing that its 
actions were entirely lawful. The Court of Appeals 
affirmed.

The petition for certiorari presents the question 
whether in this case the principles we announced in 
Simpson n . Union Oil Co. should be made prospective in 
the present litigation. We grant the petition on that 
question and deny it on the other questions tendered; 
and we reverse the judgment below.

W’e held when the case was here before that on the 
facts of record the use of the “consignment” device was 
within the prohibited ban of price fixing for nonpatented 
articles, 377 U. S., at 16-24, and that “on the issue of 
resale price maintenance under the Sherman Act there 
is nothing left to try, for there was an agreement for re-
sale price maintenance, coercively employed.” Id., at 24.

The question we reserved was not an invitation to 
deny the fruits of successful litigation to this petitioner. 
Congress has determined the causes of action that arise 
from antitrust violations; and there has been an adjudi-
cation that a cause of action against respondent has been 
established. Formulation of a rule of law in an Article 
III case or controversy which is prospective as to the 
parties involved in the immediate litigation would be 
most unusual, especially where the rule announced was 
not innovative. Since parties in other cases might be 
shown to have structured product distribution on quite 
different considerations, we reserved the question whether 
in some of those other situations equity might warrant 
the conclusion that prospective application was the only 
fair course.

Reversed.



SIMPSON v. UNION OIL CO. 15

13 Opinion of Bla ck , J.

Mr . Justice  Black , concurring in part and dissenting 
in part.

I wholeheartedly concur with the decision of the 
Court that both courts below were in error in holding 
that petitioner was not entitled to any damages in this 
case. I dissent, however, from the Court’s denial of cer-
tiorari on another question that petitioner raises, the 
effect of which is to leave standing that part of the Dis-
trict Court’s judgment setting aside petitioner’s jury 
verdict as excessive and granting respondent a new trial 
on the issue of damages.

The District Court’s grant of a new trial did not rest 
upon a finding that any of the evidence on the issue 
of damages was improperly admitted or that the instruc-
tions to the jury were erroneous. The judge granted 
the new trial on the ground that the $160,000 verdict 
“is against the weight of the evidence, shocks the con-
science, is grossly and monstrously excessive, is the 
result either of passion and prejudice or of consideration 
by the jury of factors irrelevant to the litigation, is specu-
lative, conjectural and a miscarriage of justice.” Civil 
No. 37,344 (D. C. N. D. Cal., filed May 23, 1967).

I do not agree that under the facts of this case the 
verdict should have shocked the court’s conscience. Cer-
tainly the $160,000 award does not shock my conscience, 
nor does it seem to me monstrous or the result of passion 
and prejudice on the part of the jury. Petitioner’s grow-
ing filling station business was destroyed by respondent 
through conduct that this Court held to be in violation 
of the antitrust laws. See Simpson v. Union Oil Co., 
377 U. S. 13 (1964). At the time the cause of action 
arose petitioner’s life expectancy was about 25 years. 
The jury had a right to believe that his business would 
have grown through those 25 years, and no one can 
say with any absolute assurance that the jury verdict 
was in excess of the immediate and long-term returns 
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he might have realized from his business during that 
period.

Antitrust damages such as those involved here are 
bound to be “speculative’' and “conjectural” to some ex-
tent. When a person wrongfully takes government 
bonds worth $10,000 on the market, the damages can 
be precisely measured. But when as here a young 
man’s business is wiped out root and branch by a wrong-
doer, the measurement of the victim’s damages is not so 
simple a matter. This is true because no one can in-
fallibly predict how long that business would have con-
tinued to grow and flourish or precisely how much the 
business would have been worth to him in 25 years. 
But certainly a fair and just legal system is not required 
by difficulties of proof to throw up its hands in despair 
and leave the sufferer’s damage to be borne by him 
while the person who did the wrong goes scot free. This 
Court has refused under such circumstances to hold that 
our system of justice is so helpless to do justice. In this 
very antitrust field our Court has specifically and 
pointedly refused to permit antitrust violators to escape 
liability for their wrongs on the argument that damages 
must not be awarded because they are uncertain and 
speculative. The Court in a ringing opinion by Mr. 
Chief Justice Stone in Bigelow v. RKO Radio Pictures, 
327 U. S. 251 (1946), emphatically declined to acknowl-
edge such judicial helplessness. There we held that the 
award of damages for the victim of an antitrust violation 
must not be denied on the spurious argument that they 
cannot be proved with the certainty of the value of 
stolen bonds. In that case this Court said:

“[I]n the absence of more precise proof, the jury 
could conclude as a matter of just and reasonable 
inference from the proof of defendants’ wrongful 
acts and their tendency to injure plaintiffs’ business, 
and from the evidence of the decline in prices, profits
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and values, not shown to be attributable to other 
causes, that defendants’ wrongful acts had caused 
damage to the plaintiffs.” Id., at 264.

“The most elementary conceptions of justice and 
public policy require that the wrongdoer shall bear 
the risk of the uncertainty which his own wrong has 
created.” Id., at 265.

Bigelow and other cases*  clearly establish the rule that 
the existence of damages in antitrust actions is a question 
for the jury and that the inherent uncertainty in the 
amount of damages is to be resolved against the wrong-
doer. In my opinion the jury below did exactly what 
we said it was entitled to do in Bigelow. I would there-
fore require that the jury verdict be reinstated without 
further ado.

Mr . Justice  Stew art  would deny the petition for 
certiorari.

Mr . Justic e  Harlan  took no part in the consideration 
or decision of this case.

*P er kins v. Standard OU Co. of California, 395 U. S. 642 (1969); 
Continental Ore Co. v. Onion Carbide & Carbon Corp., 370 U. S. 
690 (1962).
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October 27, 1969 396 U.S.

WASHUM, dba  LOS ANGELES-YUMA FREIGHT 
LINES, et  al . v. UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF ARIZONA

No. 374. Decided October 27, 1969

Affirmed.

James W. Wrape and Robert E. Joyner for appellants.
Solicitor General Griswold, Assistant Attorney General 

McLaren, Robert W. Ginnane, and Nahum Litt for the 
United States et al., and Robert Y. Schureman for Con-
solidated Copperstate Lines et al., appellees.

Per  Curiam .
The motions to affirm are granted and the judgment is 

affirmed.

COX, GUARDIAN v. TENNESSEE, BY AND 
THROUGH ITS ATTORNEY 

GENERAL, et  al .

APPEAL FROM THE SUPREME COURT OF TENNESSEE

No. 430. Decided October 27, 1969

----  Tenn. ---- , 439 S. W. 2d 267, appeal dismissed and certiorari 
denied.

Thomas F. Turley, Jr., for appellant.
Thomas E. Fox, Deputy Attorney General of Ten-

nessee, and C. Hayes Cooney, Assistant Attorney General, 
for appellees.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as 
a petition for a writ of certiorari, certiorari is denied.



ALEXANDER v. BOARD OF EDUCATION 19

Syllabus

ALEXANDER et  al . v . HOLMES COUNTY BOARD 
OF EDUCATION et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT

No. 632. Argued October 23, 1969—Decided October 29, 1969

Continued operation of racially segregated schools under the standard 
of “all deliberate speed” is no longer constitutionally permissible. 
School districts must immediately terminate dual school systems 
based on race and operate only unitary school systems. The Court 
of Appeals’ order of August 28, 1969, delaying that court’s earlier 
mandate for desegregation in certain Mississippi school districts 
is therefore vacated and that court is directed to enter an order, 
effective immediately, that the schools in those districts be 
operated on a unitary basis. While the schools are being thus 
operated, the District Court may consider any amendments of the 
order which may be proposed, but such amendments may become 
effective only with the Court of Appeals’ approval.

Vacated and remanded.

Jack Greenberg argued the cause for petitioners. With 
him on the brief were James M. Nabrit III, Norman C. 
Amaker, Melvyn Zarr, and Charles L. Black, Jr.

Assistant Attorney General Leonard argued the cause 
for the United States. With him on the memorandum 
was Solicitor General Griswold. A. F. Summer, Attorney 
General of Mississippi, and John C. Satterfield argued 
the cause and filed a brief for respondents other than 
the United States.

Louis F. Oberdörfer argued the cause for the Lawyers’ 
Committee for Civil Rights Under Law as amicus curiae 
urging reversal. With him on the brief were John W. 
Douglas, Bethuel M. Webster, Cyrus R. Vance, Asa 
Sokolow, John Schafer, John Doar, Richard C. Dinkel- 
spiel, Arthur H. Dean, Lloyd N. Cutler, Bruce Bromley, 
Berl I. Bernhard, Timothy B. Dyk, and Michael R. 
Klein.
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Richard B. Sobol and David Rubin filed a brief for the 
National Education Association as amicus curiae urging 
reversal. The Tennessee Federation for Constitutional 
Government filed a brief as amicus curiae.

Per  Curiam .
This case comes to the Court on a petition for cer-

tiorari to the Court of Appeals for the Fifth Circuit. 
The petition was granted on October 9, 1969, and the 
case set down for early argument. The question pre-
sented is one of paramount importance, involving as it 
does the denial of fundamental rights to many thousands 
of school children, who are presently attending Missis-
sippi schools under segregated conditions contrary to 
the applicable decisions of this Court. Against this back-
ground the Court of Appeals should have denied all mo-
tions for additional time because continued operation of 
segregated schools under a standard of allowing “all 
deliberate speed” for desegregation is no longer constitu-
tionally permissible. Under explicit holdings of this 
Court the obligation of every school district is to ter-
minate dual school systems at once and to operate now 
and hereafter only unitary schools. Griffin v. School 
Board, 377 U. S. 218, 234 (1964); Green v. County School 
Board of New Kent County, 391 U. S. 430, 438-439, 442 
(1968). Accordingly,
It is hereby adjudged, ordered, and decreed:

1. The Court of Appeals’ order of August 28, 1969, is 
vacated, and the case is remanded to that court to 
issue its decree and order, effective immediately, declaring 
that each of the school districts here involved may no 
longer operate a dual school system based on race or 
color, and directing that they begin immediately to 
operate as unitary school systems within which no person 
is to be effectively excluded from any school because of 
race or color.
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2. The Court of Appeals may in its discretion direct 
the schools here involved to accept all or any part of 
the August 11, 1969, recommendations of the Depart-
ment of Health, Education, and Welfare, with any modi-
fications which that court deems proper insofar as those 
recommendations insure a totally unitary school system 
for all eligible pupils without regard to race or color.

The Court of Appeals may make its determination and 
enter its order without further arguments or submissions.

3. While each of these school systems is being operated 
as a unitary system under the order of the Court of 
Appeals, the District Court may hear and consider objec-
tions thereto or proposed amendments thereof, provided, 
however, that the Court of Appeals’ order shall be com-
plied with in all respects while the District Court con-
siders such objections or amendments, if any are made. 
No amendment shall become effective before being passed 
upon by the Court of Appeals.

4. The Court of Appeals shall retain jurisdiction to 
insure prompt and faithful compliance with its order, 
and may modify or amend the same as may be deemed 
necessary or desirable for the operation of a unitary 
school system.

5. The order of the Court of Appeals dated August 28, 
1969, having been vacated and the case remanded for 
proceedings in conformity with this order, the judgment 
shall issue forthwith and the Court of Appeals is re-
quested to give priority to the execution of this judgment 
as far as possible and necessary.
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November 10, 1969 396 U. S.

JOHNSON v. STATE BAR OF CALIFORNIA et  al .

APPEAL FROM THE COURT OF APPEAL OF CALIFORNIA, 
SECOND APPELLATE DISTRICT

No. 434. Decided November 10, 1969

268 Cal. App. 2d 437, 74 Cal. Rptr. 11, appeal dismissed and cer-
tiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as 
a petition for a writ of certiorari, certiorari is denied.

TRANSPORTATION UNLIMITED OF CALI-
FORNIA, INC. v. UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
CENTRAL DISTRICT OF CALIFORNIA

No. 451. Decided November 10, 1969

300 F. Supp. 474, affirmed.

Samuel B. Picone for appellant.
Solicitor General Griswold, Assistant Attorney General 

McLaren, Robert W. Ginnane, and Raymond M. Zimmet 
for the United States et al., Francis W. Mclnerny for 
Midwest Coast Transport, Inc., et al., and David Axelrod 
for Little Audrey’s Transportation Co., Inc., et al., 
appellees.

Per  Curiam .
The motions to affirm are granted and the judgment is 

affirmed.
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NATIONAL LABOR RELATIONS BOARD v. 
CLARK’S GAMBLE CORP, dba  CLARK’S 
DISCOUNT DEPARTMENT STORE, et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT

No. 439. Decided November 10, 1969

Certiorari granted; 407 F. 2d 199, vacated and remanded.

Solicitor General Griswold, Arnold Ordman, Dominick 
L. Manoli, Norton J. Come, and Leonard M. Wagman 
for petitioner.

Earle K. Shawe for respondent M. N. Landau Stores, 
Inc.

Per  Curiam .
The petition for a writ of certiorari is granted, the 

judgment is vacated, and the case is remanded to the 
United States Court of Appeals for the Sixth Circuit 
for further consideration in light of NLRB v. Gissel 
Packing Co., 395 U. S. 575.

Mr . Justic e Douglas  dissents.

CLINTON v. CALIFORNIA

APPEAL FROM THE SUPREME COURT OF CALIFORNIA

No. 632, Mise. Decided November 10, 1969

Appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.
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November 10, 1969 396 U. S.

JOLLY v. MORGAN COUNTY JUNIOR COLLEGE 
DISTRICT et  al .

APPEAL FROM THE SUPREME COURT OF COLORADO

No. 453. Decided November 10, 1969

— Colo.---- , 452 P. 2d 34, appeal dismissed.

Albert W. Gebauer for appellant.
Duke W. Dunbar, Attorney General of Colorado, and 

John E. Bush, Assistant Attorney General, for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed.

KRAFFT v. NEW YORK

APPEAL FROM THE COURT OF APPEALS OF NEW YORK

No. 474. Decided November 10, 1969

Appeal dismissed and certiorari denied.

Sidney Greenberg for appellant.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.
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MARYLAND NATIONAL INSURANCE CO. et  al . v . 
SEVENTH JUDICIAL DISTRICT COURT 

OF OKLAHOMA COUNTY et  al .

APPEAL FROM THE SUPREME COURT OF OKLAHOMA

No. 482. Decided November 10, 1969

455 P. 2d 690, appeal dismissed and certiorari denied.

O. B. Martin for appellants.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.

STEIN v. ILLINOIS et  al .

APPEAL FROM THE SUPREME COURT OF ILLINOIS

No. 502. Decided November 10, 1969

Appeal dismissed and certiorari denied.

Yale Stein, appellant, pro se.
Elmer C. Kissane for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.



26 OCTOBER TERM, 1969

November 10, 1969 396 U. S.

KING v. GREENBLATT et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF MASSACHUSETTS

No. 615, Mise. Decided November 10, 1969

Affirmed.

Robert H. Quinn, Attorney General of Massachusetts, 
and John Wall and Edward W. Hanley III, Assistant 
Attorneys General, for appellees.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.

ZWICKER v. WISCONSIN

APPEAL FROM THE SUPREME COURT OF WISCONSIN

No. 686, Mise. Decided November 10, 1969

41 Wis. 2d 497, 164 N. W. 2d 512, appeal dismissed.

Anthony G. Amsterdam, Michael Meltsner, and 
Melvyn Zarr for appellant.

Robert W. Warren, Attorney General of Wisconsin, 
and William A. Platz, Sverre 0. Tinglum, and William F. 
Eich, Assistant Attorneys General, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed.

Mr . Justice  Douglas  is of the opinion that probable 
jurisdiction should be noted.
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BOSTON & MAINE RAILROAD et  al . v . UNITED 
STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF MASSACHUSETTS

No. 343. Decided November 10, 1969*

No. 343, 297 F. Supp. 615; Nos. 480 and 497, 300 F. Supp. 318, 
affirmed.

Carl E. Newton and M. Lauck Walton for appellants 
in No. 343. Lee Johnson, Attorney General of Oregon, 
Richard W. Sabin, Assistant Attorney General, and 
Clarence A. H. Meyer, Attorney General of Nebraska, 
for appellants in No. 480. Howard J. Trienens, Martin 
M. Lucente, George L. Saunders, Jr., R. Ames, W. W. 
Dalton, K. A. Dobbins, J. H. Durkin, N. Melvin, 
T. A. Miller, A. B. Russ, Jr., R. D. Sickler, E. L. Van 
Dellen, R. W. Yost, and aS. R. Brittingham, Jr., for ap-
pellants in No. 497.

Solicitor General Griswold, Assistant Attorney General 
McLaren, Howard E. Shapiro, Fritz R. Kahn, and 
Jerome Nelson for the United States et al. in all cases. 
Hugh B. Cox and William H. Allen for railroad appellees 
in all cases.

Per  Curiam .
The motions to affirm are granted and the judgments 

are affirmed.

*Together with No. 480, Arizona Corporation Commission et al. 
v. United States et al., and No. 497, Union Pacific Railroad Co. et al. 
v. United States et al., on appeal from the United States District 
Court for the District of Nebraska.
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De BACKER v. BRAINARD, SHERIFF

APPEAL FROM THE SUPREME COURT OF NEBRASKA

No. 15. Argued October 13-14, 1969— 
Decided November 12, 1969

1. Appellant juvenile’s challenge in habeas corpus proceeding on 
ground that he was unconstitutionally deprived of his right to 
trial by jury is inappropriate for resolution by this Court since 
the hearing before a Nebraska juvenile court judge at which 
appellant was adjudged a delinquent was conducted before this 
Court's decisions in Duncan v. Louisiana, 391 U. S. 145, and 
Bloom v. Illinois, 391 U. S. 194, which were held in DeStefano 
v. Woods, 392 U. S. 631, to apply only prospectively, and appellant 
would therefore have had no constitutional right to a jury trial had 
he been tried as an adult in a criminal proceeding.

2. It is not appropriate for this Court to decide whether Nebraska 
law providing for proof of delinquency in a juvenile proceeding 
under a preponderance-of-the-evidence standard violates due 
process requirements where no objection to that standard was 
made at the hearing by appellant, who took no direct appeal, and 
his counsel acknowledged that the evidence was sufficient to sup-
port the delinquency finding even under a reasonable-doubt 
standard.

3. Because standing alone the issue could not be subject to review 
by an appeal, this Court declines, in view of the barrenness of 
the record, to exercise its certiorari jurisdiction to pass on appel-
lant’s contention that the prosecutor’s assertedly unreviewable 
discretion under Nebraska case law whether to proceed against 
appellant in juvenile court rather than in ordinary criminal pro-
ceedings violated due process.

183 Neb. 461, 161 N. W. 2d 508, appeal dismissed; certiorari dis-
missed as improvidently granted.

William G. Line, by appointment of the Court, 394 
U. S. 914, argued the cause and filed briefs for appellant.

Richard L. Kuhlman argued the cause for appellee. 
With him on the brief was Melvin Kent Kammerlohr, 
Assistant Attorney General of Nebraska.
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Alfred L. Scanlan, by special leave of Court, argued 
the cause and filed a brief for the National Council of 
Juvenile Court Judges as amicus curiae.

Thomas C. Lynch, Attorney General, Albert W. Har-
ris, Jr., Assistant Attorney General, and Deraid E. Gran-
berg and Gloria F. DeHart, Deputy Attorneys General, 
filed a brief for the State of California as amicus curiae.

Per  Curiam .
After a hearing before a juvenile court judge, appellant 

DeBacker was found to be a “delinquent child” 1 and 
ordered committed to the Boys’ Training School at 
Kearney, Nebraska.1 2 DeBacker did not seek direct re-
view of his commitment, but instead sought state habeas 
corpus. The Nebraska District Court dismissed appel-
lant’s petition, a divided Nebraska Supreme Court 
affirmed,3 and last Term we noted probable jurisdiction 
over the present appeal, 393 U. S. 1076. Because we 
find that resolution of the constitutional issues presented 
by appellant would not be appropriate in the circum-

1 “Delinquent child shall mean any child under the age of eighteen 
years who has violated any law of the state or any city or village 
ordinance.” Neb. Rev. Stat. §43-201 (4). Appellant was charged 
with having a forged check in his possession with the intent to utter 
it as genuine, an act which for an adult would be forgery under Neb. 
Rev. Stat. § 28-601 (2).

2 Appellant was 17 when committed, and it appears that under 
Nebraska law he could be kept in the training school until his 21st 
birthday.

3 Four of the seven justices of the Nebraska Supreme Court 
thought the Nebraska statutory provisions which require that 
juvenile hearings be without a jury, Neb. Rev. Stat. § 43-206.03 (2), 
and be based on the preponderance of the evidence, Neb. Rev. Stat. 
§43-206.03 (3), were unconstitutional. The Nebraska Constitution 
provides, however, that: “No legislative act shall be held unconstitu-
tional except by the concurrence of five judges.” Neb. Const., Art. 
V, §2.
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stances of this case, the appeal is dismissed. See Rescue 
Army v. Municipal Court, 331 U. S. 549.

1. Appellant asks this Court to decide whether the 
Fourteenth and Sixth Amendments, in light of this 
Court’s decisions in Duncan v. Louisiana, 391 U. S. 145; 
Bloom v. Illinois, 391 U. S. 194; and In re Gault, 387 
U. S. 1, require a trial by jury in a state juvenile court 
proceeding based on an alleged act of the juvenile which, 
if committed by an adult, would, under the Duncan 
and Bloom cases, require a jury trial if requested. In 
DeStefano v. Woods, 392 U. S. 631, we held that 
Duncan and Bloom “should receive only prospective 
application” and stated that we would “not reverse state 
convictions for failure to grant jury trial where trials be-
gan prior to May 20, 1968, the date of this Court’s deci-
sions in Duncan v. Louisiana and Bloom v. Illinois.” 392 
U. S., at 633, 635. Because appellant’s juvenile court 
hearing was held on March 28, 1968—prior to the date 
of the decisions in Duncan and Bloom—appellant would 
have had no constitutional right to a trial by jury if he 
had been tried as an adult in a criminal proceeding. It 
thus seems manifest that this case is not an appropriate 
one for considering whether the Nebraska statute which 
provides that juvenile hearings be “without a jury,” 
Neb. Rev. Stat. § 43-206.03 (2), is constitutionally in-
valid in light of Duncan and Bloom *

4 Although a comment made by appellant’s counsel at oral argu-
ment before this Court (in response to a question) suggests reliance 
also on the Equal Protection Clause for the claim that a jury trial was 
constitutionally required (Tr. 5), an examination of the record clearly 
reveals that this was not any part of the basis on which probable juris-
diction was noted here. Appellant made no equal protection claim 
before the juvenile court, in his petition for habeas corpus to the 
state courts, or in his jurisdictional statement or brief in this Court. 
The Sixth Amendment as reflected in the Fourteenth was the exclu-
sive basis for appellant’s claim that he had a right to a jury trial. 
(See “Questions Presented” in Jurisdictional Statement 3-4, and
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2. Appellant next asks this Court to decide whether 
the preponderance-of-the-evidence standard for burden of 
proof in juvenile court proceedings, required by Neb. 
Rev. Stat. § 43-206.03 (3), satisfies the Due Process 
Clause of the Fourteenth Amendment. However, at the 
appellant’s juvenile court hearing, his counsel neither 
objected to the preponderance-of-the-evidence standard, 
nor asked the judge to make a ruling based on proof 
beyond a reasonable doubt. In explaining why he did 
not seek a direct appeal from the juvenile court’s deter-
mination that appellant had committed the act upon 
which rested the delinquent child finding, appellant’s 
counsel stated at oral argument before this Court:

“[I]t has been pointed out that I did not attack 
the sufficiency of the evidence.

“Of course, the reason for that is obvious. The 
evidence is more than sufficient to sustain a convic-
tion of what he did. An appeal on the sufficiency 
of the evidence would have been close to frivolous.” 
(Tr. 41-42.)

Later in oral argument counsel acknowledged that “[n]o 
matter what the standard was . . . [o]ur evidence just 
isn’t insufficient.” (Tr. 47.) And when specifically 
asked whether “[t]he evidence was sufficient even under 
a reasonable doubt standard,” counsel responded: “Even 
under a reasonable doubt standard . . . .” (Tr. 47.)

Given this commendably forthright explanation by ap-
pellant’s counsel, this case is not an appropriate vehicle 
for consideration of the standard of proof in juvenile 
proceedings.* 5

Appellant’s Brief 2.) Nor has any of the Nebraska courts below 
passed on any equal protection claim.

5 This Court has recently noted probable jurisdiction to consider 
this issue in In re Winship (No. 85, Mise.), probable jurisdiction 
noted, post, p. 885.
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3. Appellant finally asks us to decide whether due 
process is denied because, as it is claimed, the Nebraska 
prosecutor had unreviewable discretion whether he would 
proceed against appellant in juvenile court rather than 
in ordinary criminal proceedings. The record shows 
(1) that appellant did not make this contention 
before the juvenile court judge; (2) that appellant 
raised the issue in his habeas corpus petition but that it 
was not passed on by the Nebraska District Court; (3) 
that appellant did not press the District Court’s failure 
to consider this issue in his appeal to the Nebraska 
Supreme Court, and made only passing reference to the 
issue in his brief to that court; and (4) that the opinions 
of the Nebraska Supreme Court did not pass on the issue, 
or even refer to the contention. Given the barrenness 
of the record on this issue, in the exercise of our dis-
cretion, we decline to pass on it. So far as we have 
been made aware, this issue does not draw into question 
the validity of any Nebraska statute. Therefore, it 
could not, standing alone, be subject to review in this 
Court by way of an appeal. See 28 U. S. C. § 1257 (2). 
“[IJnsofar as notation of probable jurisdiction may be

6

6 In his petition for state habeas corpus, appellant did not allege 
as to this issue that any Nebraska statutory provision was invalid. 
Instead he claimed: “Petitioner is deprived of his liberty under the 
Fourteenth Amendment of the Constitution of the United States 
when his right to a jury trial and the protective procedures of the 
criminal code are left to depend on the uncontrolled discretion of 
the prosecutor as to whether petitioner should be proceeded against 
in juvenile court or should be informed against in District Court 
under the provisions of the code of criminal procedure.” If it can 
be fairly said that the prosecutor’s discretion under Nebraska law 
is “uncontrolled,” or not subject to review, this is not because of 
any explicit statutory provision making it such, cf. Neb. Rev. Stat. 
§ 43-205.04, but because of language in Nebraska case law. See 
State v. McCoy, 145 Neb. 750, 18 N. W. 2d 101 (1945); Fugate 
v. Ronin, 167 Neb. 70, 75, 91 N. W. 2d 240, 243-244 (1958).
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regarded as a grant of the certiorari writ” as to this 
issue, we dismiss such writ as improvidently granted. 
Mishkin v. New York, 383 U. S. 502, 513.

For the foregoing reasons this appeal is
Dismissed.

Mr . Justic e Black , dissenting.
For the reasons set forth herein and in the dissenting 

opinion of my Brother Dougla s , I dissent and would 
reverse the judgment below.

In February 1968 appellant, who was then 17 years 
old, was charged under the laws of Nebraska with being 
a “delinquent child” 1 because he had a forged bank check 
which he intended to use for his own purposes.1 2 At the 
hearing on this charge he asked for a jury trial, arguing 
that this was a right guaranteed him by the Sixth 
Amendment to the Constitution and that a statute pro-
hibiting juries in “delinquency” proceedings3 was there-
fore unconstitutional.

This Court in In re Gault, 387 U. S. 1 (1967), held 
that juveniles charged with being “delinquents” as a

1 Neb. Rev. Stat. §43-201 (4) provides that: “Delinquent child 
shall mean any child under the age of eighteen years who has 
violated any law of the state or any city or village ordinance.”

2 The State charged that appellant “unlawfully, feloniously and 
knowingly [had] in his possession and custody a certain false, 
forged and counterfeited bank check . . . with the intent ... to 
utter and publish said false, forged and counterfeited bank check 
as true and genuine, knowing the same to be a false, forged and 
counterfeited bank check, and with the intent then and there and 
thereby to prejudice, damage and defraud . . . , well knowing the 
same to be falsely made, forged and counterfeited, contrary to the 
form of the Statutes in such cases made and provided, and against 
the peace and dignity of the State of Nebraska.” App. 1-2. It is 
undisputed that such acts constitute the crime of forgery under 
state law. Neb. Rev. Stat. §28-601 (2).

3 Neb. Rev. Stat. § 43-206.03 (2) provides that juvenile hearings 
“shall be conducted by the judge without a jury in an informal 
manner . . . .”
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result of committing a criminal act were entitled to cer-
tain constitutional safeguards—namely, notice of the 
issues involved, benefit of counsel, protection against 
compulsory self-incrimination, and confrontation of the 
witnesses against them. I can see no basis whatsoever in 
the language of the Constitution for allowing persons 
like appellant the benefit of those rights and yet denying 
them a jury trial, a right which is surely one of the funda-
mental aspects of criminal justice in the English-speaking 
world.

The Court here decides that it would not be “appro-
priate” to decide this issue in light of DeStefano v. 
Woods, 392 U. S. 631 (1968). That case held that the 
Sixth Amendment right to a jury trial—made applicable 
to the States in Duncan v. Louisiana, 391 U. S. 145 
(1968)—did not apply in state proceedings held prior 
to May 20, 1968. Mr . Justice  Douglas  and I dissented 
in that case as we have in every case holding that con-
stitutional decisions would take effect only from the 
day they were announced.4 I think this doctrine of 
prospective-only application is nothing less than judicial 
amendment of the Constitution, since it results in the 
Constitution’s meaning one thing the day prior to a 
particular decision and something entirely different the 
next day even though the language remains the same. 
Under our system of government such amendments can-
not constitutionally be made by judges but only by the 
action of Congress and the people. Depriving defend-
ants of jury trials prior to Duncan violated the Consti-
tution just as much as would similar deprivations after

4 Linkletter v. Walker, 381 U. S. 618, 640 (1965) (dissenting 
opinion); Johnson v. New Jersey, 384 U. S. 719, 736 (1966) (dis-
senting opinion); Stovall v. Denno, 388 U. S. 293, 302, 303 (1967) 
(dissenting opinions); DeStefano v. Woods, 392 U. S. 631, 635 
(1968) (dissenting opinion); Halliday v. United States, 394 U. S. 
831, 835 (1969) (dissenting opinion); see also Desist v. United 
States, 394 U. S. 244, 254 (1969) (concurring in judgment).
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that decision, yet this Court treats these equal depriva-
tions with clearly unequal justice. I cannot agree to such 
refusals to apply what appear to me to be the clear 
commands of the Constitution.

Mr . Justice  Douglas , dissenting.
In DeStejano v. Woods, 392 U. S. 631, 635, I stated 

my view that the decisions in Duncan v. Louisiana, 391 
U. S. 145, and Bloom v. Illinois, 391 U. S. 194, which 
guaranteed to adults in serious criminal cases and con-
tempts the right to a trial by jury, should be given retro-
active effect.*  In light of this view, I am unable to join 
the Court’s per curiam opinion in this case, holding that 
because appellant’s juvenile court hearing was held prior 
to the date of the decisions in Duncan and Bloom the 
Court is precluded from deciding appellant’s right to a 
jury trial.

I would reach the merits and hold that the Sixth and 
Fourteenth Amendments require a jury trial as a matter 
of right where the delinquency charged is an offense 
that, if the person were an adult, would be a crime 
triable by jury. Such is this case, for behind the façade 
of delinquency is the crime of forgery.

As originally conceived, the juvenile court was to be 
a clinic, not a court; the judge and all of the attendants 
were visualized as white-coated experts there to super-
vise, enlighten, and cure—not to punish.

These white-coated people were surrogates, so to speak, 
of the natural parent. As stated in one of the leading 
cases :

“To save a child from becoming a criminal, or from 
continuing in a career of crime, to end in maturer

*This has been my position with respect to all comparable con-
stitutional decisions. See, e. g., Desist v. United States, 394 U. S. 
244, 255-256 (dissenting opinion) ; DeStejano v. Woods, 392 U. S. 
631, 635 (dissenting opinion) ; and cases cited therein.
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years in public punishment and disgrace, the legis-
lature surely may provide for the salvation of such 
a child, if its parents or guardian be unable or un-
willing to do so, by bringing it into one of the courts 
of the state without any process at all, for the pur-
pose of subjecting it to the state’s guardianship and 
protection. The natural parent needs no process 
to temporarily deprive his child of its liberty by 
confining it in his own home, to save it and to shield 
it from the consequences of persistence in a career 
of waywardness, nor is the state, when compelled, as 
parens patriae, to take the place of the father for 
the same purpose, required to adopt any process 
as a means of placing its hands upon the child to 
lead it into one of its courts. When the child gets 
there and the court, with the power to save it, de-
termines on its salvation, and not its punishment, 
it is immaterial how it got there. The act simply 
provides how children who ought to be saved may 
reach the court to be saved.” Commonwealth v. 
Fisher, 213 Pa. 48, 53, 62 A. 198, 200 (1905).

This new agency—which stood in the shoes of the 
parent or guardian—was to draw on all the medical, 
psychological, and psychiatric knowledge of the day and 
transform the delinquent. These experts motivated by 
love were to transform troubled children into normal 
ones, saving them from criminal careers.

Many things happened that prevented this dream 
from becoming a widespread reality. First, municipal 
budgets were not equal to the task of enticing experts 
to enter this field in large numbers. Second, such experts 
as we had, notably the psychiatrists and analysts, were 
drawn away by the handsome fees they could receive for 
rehabilitating the rich. Third, the love and tenderness 
alone, possessed by the white-coated judge and attend-
ants, were not sufficient to untangle the web of subcon-
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scious influences that possessed the troubled youngster. 
Fourth, correctional institutions designed to care for these 
delinquents often became miniature prisons with many 
of the same vicious aspects as the adult models. Fifth, 
the secrecy of the juvenile proceedings led to some over-
reaching and arbitrary actions.

As Mr. Justice Fortas stated in Kent v. United States, 
383 U. S. 541, 556: “There is evidence, in fact, that there 
may be grounds for concern that the child receives the 
worst of both worlds: that he gets neither the protections 
accorded to adults nor the solicitous care and regenera-
tive treatment postulated for children.”

In Kent, the Court held that a valid waiver of the 
“exclusive” jurisdiction of the Juvenile Court of the 
District of Columbia required “a hearing, including access 
by . . . counsel to the social records and probation or 
similar reports which presumably are considered by the 
court, and ... a statement of reasons for the Juvenile 
Court’s decision.” Id., at 557. Although the opin-
ion in that case emphasized that “the basic requirements 
of due process and fairness” be satisfied in such proceed-
ings, id., at 553, the decision itself turned on the language 
of a federal statute.

The first expansive treatment of the constitutional re-
quirements of due process in juvenile court proceedings 
was undertaken in In re Gault, 387 U. S. 1. That case 
involved a 15-year-old boy who had been committed 
by an Arizona juvenile court to the State Industrial 
School “for the period of his minority, unless sooner 
discharged by due process of law” for allegedly making 
lewd telephone calls. The Court in Gault abandoned the 
view that due process was a concept alien to the philos-
ophy and work of the juvenile courts. Mr. Justice 
Fortas, speaking for the Court, stated: “Under our Con-
stitution, the condition of being a boy does not justify 
a kangaroo court.” Id., at 28. The Court held that 
a juvenile is entitled to adequate and timely notice
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of the charges against him, the right to counsel, the right 
to confront and cross-examine witnesses, and the priv-
ilege against self-incrimination.

Since the decision in Gault, lower courts have divided 
on the question whether there is a right to jury trial in 
juvenile proceedings. Those courts which have granted 
the right felt that it was implicit in Gault. Nieves v. 
United States, 280 F. Supp. 994 (D. C. S. D. N. Y. 1968) ; 
Peyton v. Nord, 78 N. M. 717, 437 P. 2d 716 (1968); 
In re Rindell, 2 BNA Cr. L. 3121 (Providence, R. I., Fam. 
Ct., Jan. 1968). Those who have denied the right have 
reasoned either that jury trial is not a fundamental right 
applicable to the States or that it is not consistent with 
the concept of a juvenile court. People v. Anonymous, 
56 Mise. 2d 725, 289 N. Y. S. 2d 782 (Sup. Ct. 
1968); Commonwealth v. Johnson, 211 Pa. Super. 62, 
234 A. 2d 9 (1967). Duncan and Bloom have negated 
the former reason. Whether a jury trial is in conflict 
with the juvenile court’s underlying philosophy is irrele-
vant, for the Constitution is the Supreme Law of the 
land.

Given the fundamental nature of the right to jury trial 
as expressed in Duncan and Bloom, there is, as I see it, 
no constitutionally sufficient reason to deprive the juve-
nile of this right. The balancing of the rehabilitative 
purpose of the juvenile proceeding with the due process 
requirement of a jury trial is a matter for a future Con-
stitutional Convention.

The idea of a juvenile court certainly was not the devel-
opment of a juvenile criminal court. It was to have 
a healthy specialized clinic, not to conduct criminal trials 
in evasion of the Constitution and Bill of Rights. Where 
there is a criminal trial charging a criminal offense, 
whether in conventional terms or in the language of 
delinquency, all of the procedural requirements of the 
Constitution and Bill of Rights come into play.

I would reverse this judgment.
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LAWRENCE et  al . v . CITY OF CHICAGO

APPEAL FROM THE SUPREME COURT OF ILLINOIS

No. 509. Decided November 17, 1969

42 Ill. 2d 461, 248 N. E. 2d 71, appeal dismissed and certiorari 
denied.

John M. Bowlus for appellants.
Raymond F. Simon, Marvin E. Aspen, and John J. 

George for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.

Mr . Justi ce  Douglas  is of the opinion that probable 
jurisdiction should be noted.
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O’LEARY et  al . v. KENTUCKY

APPEAL FROM THE COURT OF APPEALS OF KENTUCKY

No. 526. Decided November 17, 1969

441 S. W. 2d 150, appeal dismissed and certiorari denied.

Robert Allen Sedler for appellants.
John B. Breckinridge, Attorney General of Kentucky, 

and George F. Rabe, Assistant Attorney General, for 
appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.

Mr . Justi ce  Douglas  is of the opinion that probable 
jurisdiction should be noted.
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BROCKINGTON v. RHODES, GOVERNOR 
OF OHIO, ET AL.

APPEAL FROM THE SUPREME COURT OF OHIO

No. 31. Argued October 22, 1909—Decided November 24, 1969

Appellant, whose nominating petition bore signatures of about 1% 
of those in the congressional district who had voted in the last 
gubernatorial election (although the Ohio statute then required 
7% of the voters on the nominating petition for an independent 
candidate for Congress), sought, as his sole relief, a writ of 
mandamus to compel the Board of Elections to place his name 
on the ballot as an independent candidate for Congress in the 
November 1968 election. Held: In view of the limited nature of 
the relief requested the case is now moot.

Vacated and remanded.

Benjamin B. Sheerer argued the cause for appellant. 
With him on the briefs was Ralph Rudd.

Robert D. Macklin, Assistant Attorney General of 
Ohio, argued the cause for appellees. On the brief were 
Paul W. Brown, Attorney General, Charles S. Lopeman, 
First Assistant Attorney General, and Julius J. Nemeth, 
Assistant Attorney General. John T. Corrigan and 
John L. Dowling filed a brief for appellees Cipollone 
et al.

Per  Curiam .
The appellant sought to run in the November 1968 

election as an independent candidate for the United 
States House of Representatives from the Twenty-first 
Congressional District of Ohio. His nominating petition 
bore the signatures of 899 voters in the congressional 
district, a little over 1% of those in the district who had 
voted in the gubernatorial contest at the last election. 
The Board of Elections ruled that the appellant’s petition 
was insufficient to put his name on the November ballot, 
because it did not contain the signatures of 7% of the
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qualified voters, as Ohio law then required? The appel-
lant petitioned the Court of Common Pleas for a writ 
of mandamus, challenging the 7% requirement as 
“unreasonably high and excessive, . . . disproportionate 
when compared to the 100 signatures required for party 
candidates,1 2. . . arbitrary and capricious, . . . [and] an 
invidious discrimination without any relationship to con-
stitutionally justified ends . . . .” He urged as the proper 
standard for determining the sufficiency of his nominating 
petition the 1% requirement that had prevailed for over 
60 years until the enactment of the 7% rule in 1952. 
He prayed for an immediate order restraining the Board 
of Elections from printing the election ballots; also for 
a writ of mandamus commanding the Board “to certify 
the sufficiency of relator’s nominating petition” and 
directing the appellees “to do all things necessary to 
place relator’s name upon the ballot as an independent 
candidate for United States House of Representatives 
from the Ohio Twenty-First Congressional District in the 
November 5, 1968, general election . . . .” His suit did 
not purport to be a class action, and he sought no 
declaratory relief.

On August 22, 1968, the Court of Common Pleas denied 
the writ of mandamus. On October 1 the Court of

1 Ohio Rev. Code Ann. § 3513.257 (Supp. 1968) provided in 
pertinent part:

“The nominating petition of an independent candidate for the 
office of . . . district representative to congress, shall be signed 
by not less than seven per cent of the number of electors who voted 
for governor at the next preceding regular state election for the 
office of governor in the district.”

2 Under Ohio law a candidate for the nomination of a political 
party to the office of United States Representative must, in order 
to enter the party primary, obtain from the party membership 
within the congressional district the signatures of either 100 voters 
or 5% of those who voted in the last gubernatorial election, which-
ever is less. Ohio Rev. Code Ann. § 3513.05 (Supp. 1968).
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Appeals for the Eighth Judicial District affirmed that 
judgment, and on October 23 the Supreme Court of 
Ohio dismissed the appeal for want of a substantial 
constitutional question. The appellant then appealed to 
this Court pursuant to 28 U. S. C. § 1257, and we noted 
probable jurisdiction, 393 U. S. 1078. While the appeal 
was pending here, Ohio amended the controlling statute, 
effective October 30, 1969, reducing the signature re-
quirement from 7% to 4%.

We do not think the recent statutory amendment has 
rendered this case moot. For the appellant has consist-
ently urged the unconstitutionality of any percentage 
requirement in excess of the 1% that Ohio imposed prior 
to 1952, and he obtained the signatures of only about 
1% of the voters in his district. He thus could not 
have won a place on the ballot even under the statute 
as currently written. Cf. Hall v. Beals, post, p. 45.

Rather, in view of the limited nature of the relief 
sought, we think the case is moot because the congres-
sional election is over. The appellant did not allege 
that he intended to run for office in any future election. 
He did not attempt to maintain a class action on behalf 
of himself and other putative independent candidates, 
present or future. He did not sue for himself and others 
similarly situated as independent voters, as he might 
have under Ohio law. Ohio Rev. Code Ann. § 2307.21 
(1953). He did not seek a declaratory judgment, al-
though that avenue too was open to him. Ohio Rev. 
Code Ann. §§ 2721.01-2721.15 (1953).

Instead, he sought only a writ of mandamus to com-
pel the appellees to place his name on the ballot as a 
candidate for a particular office in a particular election 
on November 5, 1968. In Ohio mandamus is an ex-
traordinary remedy, available to a petitioner only on a 
showing of clear legal right. State ex rel. Gerspacher v. 
Coffinberry, 157 Ohio St. 32, 104 N. E. 2d 1; State ex rel.
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Stanley v. Cook, 146 Ohio St. 348, 66 N. E. 2d 207. 
The writ does not lie to review the determination by a 
Board of Elections that a candidate is ineligible to as-
sume the office he seeks or that his petition is invalid, 
in the absence of allegations of fraud, corruption, abuse 
of discretion, or a clear disregard of statutes or applicable 
legal principles. State ex rel. Flynn n . Board of Elec-
tions, 164 Ohio St. 193, 129 N. E. 2d 623; cf. State ex rel. 
Hanna v. Milburn, 170 Ohio St. 9, 11, 161 N. E. 2d 891, 
893. In the instant suit the Court of Common Pleas 
ruled that the appellant “must not only establish that 
the act which he seeks to compel respondents to per-
form is one that they are constitutionally bound to per-
form by virtue of their offices, but also that he, the 
relator, has a clear right to have the duty enforced.” 
The court, without passing on the merits of the legal 
issues raised by the parties, found that the appellant 
had not established a clear legal right to the writ on 
the basis of all the evidence.

It is now impossible to grant the appellant the limited, 
extraordinary relief he sought in the Ohio courts. Ac-
cordingly, the judgment of the Supreme Court of Ohio 
must be vacated, without costs in this Court, and the 
cause remanded for such proceedings as that court may 
deem appropriate.

It is so ordered.
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HALL et  ux. v. BEALS, CLERK AND RECORDER 
OF EL PASO COUNTY, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLORADO

No. 39. Argued October 14, 1969—Decided November 24, 1969

Appellants, who moved to Colorado in June 1968, were refused 
permission to vote in the November 1968 presidential election 
because they could not meet Colorado’s six-month statutory 
residency requirement. They brought this class action challeng-
ing the constitutionality of that restriction and seeking, inter alia, 
mandamus and injunctive relief. The District Court upheld the 
statute and dismissed the complaint. After appellants appealed 
to this Court, the residency period for presidential elections was 
reduced to two months, and appellants also challenge that require-
ment in this Court. Held:

1. The amendment of the residency statute, under which appel-
lants could have voted in the 1968 election, has mooted this case.

2. Appellants cannot represent a class (here Colorado voters 
disqualified by the two-month requirement) to which they never 
belonged.

3. The contingencies which would have to occur before appel-
lants could be disenfranchised in Colorado in the next presidential 
election are too speculative to warrant this Court’s passing on 
the substantive issues of this case. Moore v. Ogilvie, 394 U. S. 
814, distinguished.

292 F. Supp. 610, vacated and remanded.

Richard Hall argued the cause pro se and for other 
appellant.

Bernard R. Baker argued the cause for appellees. 
With him on the brief were Carroll E. Multz and Robert 
L. Russel.

Briefs of amici curiae urging reversal were filed by 
Solicitor General Griswold, Assistant Attorney General 
Leonard, Louis F. Claiborne, and Francis X. Beytagh, Jr.,
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for the United States; by William F. Reynard, Melvin L. 
Wulf, and Eleanor Holmes Norton for the American 
Civil Liberties Union et al.; by Joseph L. Rauh, Jr., 
John Silard, and Elliott C. Lichtman for the Bipartisan 
Committee on Absentee Voting; and by Harvey M. 
Burg.

Louis J. Lefkowitz, Attorney General, Samuel A. 
Hirshowitz, First Assistant Attorney General, and 
Brenda Soloff, Assistant Attorney General, filed a brief 
for the State of New York as amicus curiae urging 
affirmance.

Per  Curiam .
The appellants moved from California to Colorado in 

June 1968. They sought to register to vote in the 
ensuing November presidential election, but were refused 
permission because they would not on election day have 
satisfied the six-month residency requirement that Colo-
rado then imposed for eligibility to vote in such an 
election.1 The appellants then commenced the present

1 Colo. Rev. Stat. Ann. § 49-24—1 (1963) provided:
“Eligibility of new resident to vote.—Any citizen of the United 

States who shall have attained the age of twenty-one years, shall 
have resided in this state not less than six months next preceding 
the election at which he offers to vote, in the county or city and 
county not less than ninety days, and in the precinct not less than 
fifteen days, and shall have been duly registered as required by the 
provisions of this article, shall have the right to vote as a new 
resident for presidential and vice-presidential electors.”

The appellant Richard Hall went to the office of the appellee 
Beals on or about August 1, 1968, to request that his wife and he 
be allowed to vote in the presidential election. Upon denial of his 
application, he wrote to the Colorado Secretary of State to ask that 
his wife and he be allowed to vote despite the six-month residency 
requirement. On September 6 the State Election Office informed 
the appellants they would not be permitted to vote.

Apart from the special provision relating to the eligibility of new 
residents to vote in a presidential election, Colorado requires that



HALL v. BEALS 47

45 Per Curiam

class action against the appellees, electoral officials of 
El Paso County, Colorado. Their complaint challenged 
the six-month residency requirement as a violation of 
the Equal Protection, Due Process, and Privilege and 
Immunities Clauses of the Constitution. For relief they 
sought (1) a writ of mandamus compelling the appellees 
to register them for the upcoming presidential election; 
(2) an injunction restraining the enforcement and opera-
tion of the Colorado residency laws insofar as they ap-
plied to the presidential election; and (3) a direction 
that the appellees register the appellants and allow them 
to vote “on a conditional basis, so that should either 
party choose to appeal to the Supreme Court of the 
United States and such appeal should run past the time 
of the National Election on November 5, 1968, . . . the 
relief sought by [the appellants will] not become moot.” * 2

On October 30 the three-judge District Court entered 
judgment for the appellees and dismissed the complaint, 
holding that the six-month requirement was not uncon-
stitutional. Hall v. Beals, 292 F. Supp. 610 (D. C. 
Colo.).3 As a result the appellants did not vote in the 
1968 presidential election. They took a direct appeal to 
this Court pursuant to 28 U. S. C. § 1253, and we noted

persons desiring to vote in general, primary, and special elections 
must have resided in the State for one year. Colo. Rev. Stat. Ann. 
§ 49-3-1 (1) (c) (1963).

2 The request for relief continued:
“Should Plaintiffs win an eventual appeal, the Defendant Election 
Officials shall be directed to count Plaintiffs’ votes as normally cast 
and valid ballots; should Plaintiffs lose on final appeal to the Su-
preme Court of the United States, Defendant Election Officials shall 
destroy Plaintiffs’ ballots as if they had never been cast. This 
conditional registration is the only way Plaintiffs’ sought-for relief 
can be preserved should an appeal by either party run past the date 
of the National Election in question.”

3 The opinion of the District Court was issued on November 29, 
1968.



48 OCTOBER TERM, 1969

Per Curiam 396 U.S.

probable jurisdiction, 394 U. S. 1011. Thereafter the 
Colorado Legislature reduced the residency requirement 
for a presidential election from six months to two months.

The 1968 election is history, and it is now impossible 
to grant the appellants the relief they sought in the 
District Court. Further, the appellants have now satis-
fied the six-month residency requirement of which they 
complained. But apart from these considerations, the 
recent amendatory action of the Colorado Legislature 
has surely operated to render this case moot. We review 
the judgment below in light of the Colorado statute as 
it now stands, not as it once did. Thorpe v. Housing 
Authority, 393 U. S. 268, 281-282; United States v. Ala-
bama, 362 U. S. 602, 604 ; Hines v. Davidowitz, 312 U. S. 
52, 60; Carpenter v. Wabash R. Co., 309 U. S. 23, 26- 
27; United States v. Schooner Peggy, 1 Cranch 103, 110. 
And under the statute as currently written, the appel-
lants could have voted in the 1968 presidential election. 
The case has therefore lost its character as a present, live 
controversy of the kind that must exist if we are to 
avoid advisory opinions on abstract propositions of law. 
Golden v. Zwickler, 394 U. S. 103, 110; Baker v. Carr, 
369 U. S. 186, 204; Mills v. Green, 159 U. S. 651, 653.

The appellants object now to the two-month resi-
dency requirement as vigorously as they did to the six-
month rule in effect when they brought suit. They say 
that such statutes, in Colorado and elsewhere, continue 
to have an adverse effect upon millions of voters through-
out the Nation. But the appellants’ opposition to resi-
dency requirements in general cannot alter the fact that 
so far as they are concerned nothing in the Colorado leg-
islative scheme as now written adversely affects either 
their present interests, or their interests at the time this 
litigation was commenced. Nor does the result differ
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because the appellants denominated their suit a class 
action on behalf of disenfranchised voters. The appel-
lants “cannot represent a class of [which] they are not a 
part,” Bailey v. Patterson, 369 U. S. 31, 32-33—that is, 
the class of voters disqualified in Colorado by virtue of 
the new two-month requirement, a class of which the 
appellants have never been members.

Nothing in Moore v. Ogilvie, 394 U. S. 814, is to the 
contrary. There we invalidated an Illinois statute re-
quiring that independent candidates for presidential 
elector obtain signatures on their nominating petitions 
from voters distributed through the State. We noted that 
even though the 1968 election was over, “the burden . . . 
placed on the nomination of candidates for statewide 
offices remains and controls future elections, as long as 
Illinois maintains her present system as she has done 
since 1935.’' 394 U. S., at 816. The problem before 
us was “ ‘capable of repetition, yet evading review,’ ” 
not only because the same restriction on Moore’s can-
didacy that had adversely affected him in 1968 could 
do so again in 1972, but because Illinois, far from having 
altered its statutory scheme for the future benefit of 
those situated similarly to Moore, had adhered for over 
30 years to the same electoral policy with no indication 
of change.

Here, by contrast, the appellants will face disenfran-
chisement in Colorado in 1972 only in the unlikely event 
that they first move out of the State and then re-estab-
lish residence there within two months of the presidential 
election in that year. Or they may take up residence 
in some other State, and in 1972 face disqualification 
under that State’s law. But such speculative contin-
gencies afford no basis for our passing on the substantive 
issues the appellants would have us decide with respect
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to the now-amended law of Colorado. Golden v. Zwick- 
ler, supra.

The judgment of the District Court is vacated and the 
case is remanded with directions to dismiss the cause 
as moot.

It is so ordered.

Mr . Justice  Brennan , dissenting.
I dissent from the direction to dismiss this case as 

moot. Moore v. Ogilvie, 394 U. S. 814 (1969), involved 
a challenge to the constitutionality of a statute which 
had been invoked to deny the appellants a place on the 
1968 ballot. We were not persuaded in that case by 
the argument that the appeal should be dismissed since 
the 1968 election had been held and there was no possi-
bility of granting any relief to appellants. Even though 
appellants did not allege they would seek a place on the 
ballot at future elections, we held that the constitutional 
question was one “capable of repetition, yet evading re-
view,” Southern Pacific Terminal Co. n . ICC, 219 U. S. 
498, 515 (1911), and, therefore, that mootness would not 
prevent our decision of its merits. In my view the pres-
ent case is an even stronger one for application of that 
principle. At stake here is the fundamental right to 
vote—the right “preservative of other basic civil and 
political rights,” Reynolds v. Sims, 377 U. S. 533, 562 
(1964); see also Harper v. Virginia Board of Elections, 
383 U. S. 663, 670 (1966), and the constitutional chal-
lenge of the amended Colorado statute is peculiarly eva-
sive of review. This is because ordinarily a person’s 
standing to make that challenge would not mature unless 
he had become a Colorado resident within two months 
prior to a presidential election. Barring resort to ex-
traordinary expedients, that interval is obviously too 
short for the exhaustion of state administrative remedies 
and the completion of a lawsuit through filing of the 
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complaint in a federal district court, convening of a 
three-judge court, trial, and review by this Court.*  True, 
today’s virtual foreclosure of any opportunity for defini-
tive judicial review may in some measure be prevented by 
resort to waiver of the requirement of exhaustion of 
administrative remedies, preferred calendar position, or 
even relaxation of the rules of ripeness to permit a person 
not yet a resident to challenge the statute on a showing 
of reasonable certainty that he would be moving to the 
State within the two-month period. But the difficulties 
which attend these expedients only buttress my con-
clusion that if mootness did not bar decision of the 
constitutional question in Moore v. Ogilvie, there is even 
more reason to hold that mootness does not bar decision 
of the constitutional question presented here.

Reaching the merits, I would reverse for the reasons 
stated by Mr . Just ice  Marsha ll  in his dissenting 
opinion, which I join.

Mr . Justi ce  Marshall , whom Mr . Just ice  Brennan  
joins, dissenting.

I agree with my Brother Brennan  that this case is 
not moot. It involves one of those problems “ ‘capable 
of repetition, yet evading review,’ ” that call for relaxa-
tion of traditional concepts of mootness so that appellate 
review of important constitutional decisions not be 
permanently frustrated. Moore v. Ogilvie, 394 U. S. 
814, 816 (1969).

Indeed, one of the unfortunate consequences of a rigid 
view of mootness in cases such as this is that the state 
and lower federal courts may well be left as the courts 
of last resort for challenges of relatively short state resi-
dency requirements. Those courts may, as the District 
Court apparently did in this case, consider them-

*The proceedings would probably require even more time if the 
plaintiff sued in state court, for review in this Court would come 
only after one or more levels of state appellate review.
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selves bound by this Court’s summary per curiam affirm-
ance in Drueding v. Devlin, 380 U. S. 125 (1965), aff’g 
234 F. Supp. 721 (D. C. Md. 1964), which upheld 
a one-year residency requirement for voting in a presi-
dential election. It seems to me clear that Drueding is 
not good law today. The difficulties of achieving review 
in this Court in cases of this sort, combined with this 
misleading precedent, lead me to indicate briefly my 
view of the merits of the case before us.

In Drueding, the District Court tested the residency 
requirement there challenged by the equal-protection 
standard applied to ordinary state regulations: that is, 
restrictions need bear only some rational relationship 
to a legitimate end. 234 F. Supp., at 724-725, citing 
McGowan v. Maryland, 366 U. S. 420, 425 (1961). But 
if it was not clear in 1965 it is clear now that once a State 
has determined that a decision is to be made by pop-
ular vote, it may exclude persons from the franchise 
only upon a showing of a compelling interest, and even 
then only when the exclusion is the least restrictive 
method of achieving the desired purpose. Harper n . 
Virginia Board of Elections, 383 U. S. 663, 667 (1966); 
Kramer v. Union School District, 395 U. S. 621, 626- 
628 (1969). Close scrutiny is thus demanded of Colo-
rado’s requirement that in order to vote for President and 
Vice President, one must not only be a resident of that 
State, but one must have been a resident for a certain 
time before the election—six months when this suit was 
brought; now, two months.

In support of this requirement, it is urged that the 
electoral college system as embodied in the Constitution 
contemplates the election of the President and Vice 
President, not by the Nation as such, but rather by the 
individual States, each acting as a community. Hence, 
the argument goes, each State may legislate to ensure 
that those voting for its presidential electors are truly 
members of the state community.
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The argument is surely correct as far as it goes, and 
this Court has often reaffirmed the power of the States 
to require their voters to be bona fide residents. Car-
rington v. Rash, 380 U. S. 89, 93-94 (1965); Kramer v. 
Union School District, supra, at 625. But this does not 
justify or explain the exclusion from the franchise of 
persons, not because their bona fide residency is ques-
tioned, but because they are recent rather than longtime 
residents.1

Nor is it a justification to say that the State has certain 
parochial interests at stake in the election of a President, 
and that it may require of its voters a period of residency 
sufficiently lengthy to impress upon them the local view-
point. This is precisely the sort of argument that this 
Court, in Carrington v. Rash, supra, found insufficient to 
justify Texas’ exclusion from voting in state elections 
of servicemen who had acquired Texas residency after 
they had entered the service. The State argued that 
military men newly moved to Texas might not have 
local interests sufficiently at heart. This Court replied:

“But if they are in fact residents, with the inten-
tion of making Texas their home indefinitely, they, 
as all other qualified residents, have a right to an 
equal opportunity for political representation. . . . 
‘Fencing out’ from the franchise a sector of the 
population because of the way they may vote is 
constitutionally impermissible.” 380 U. S., at 94.

Similarly here, the fact that newly arrived Coloradans 
may have a more national outlook than longtime resi-
dents, or even may retain a viewpoint characteristic of

1 Pope v. Williams, 193 U. S. 621 (1904), upheld a one-year resi-
dency requirement for voting in state elections. The Court spe-
cifically reserved the question of durational residency requirements 
as applied to voting in presidential elections. Id., at 633. In any 
case, Pope was decided long before application of the “compelling 
interest” test to restrictions on the franchise.
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the region from which they have come, is a constitu-
tionally impermissible reason for depriving them of their 
chance to influence the electoral vote of their new home 
State.

Nor does it suffice to argue that a durational residency 
requirement ensures that voters have had the time to 
gain knowledge of local issues, as distinguished from 
indoctrination in local attitudes. Even if it can be as-
sumed that new residents know less about local issues 
than old residents, issues of this sort play so small a part 
in the election of the President and Vice President today 
that this can hardly be considered a compelling interest 
sufficient to justify entirely depriving millions of Ameri-
cans of any opportunity to vote for their most important 
leaders. Cf. Kramer v. Union School District, supra, at 
633.

The appellees argue that the State’s durational resi-
dency requirement is necessary to ensure the purity of its 
elections. The impurities feared (“dual voting” and 
“colonization”) all involve the same evil—voting by 
nonresidents, either singly or in blocks. But it is difficult 
to see how the durational residency requirement in any 
way protects against nonresident voting. The qualifi-
cations of the would-be voter in Colorado are determined 
when he registers to vote, which he may do until 20 days 
before the election. Colo. Rev. Stat. Ann. §49-4-2 (1) 
(Supp. 1965). At that time, he establishes his qualifica-
tions, including durational residence, by oath. Colo. Rev. 
Stat. Ann. § 49-4-17 (Supp. 1965.) The nonresident, 
seeking to vote, can as easily falsely swear that he has 
been a resident for a certain time, as he could falsely 
swear that he is presently a resident. The requirement 
of the additional element to be sworn—the duration of 
residency—adds no discernible protection against “dual 
voting” or “colonization” by voters willing to lie. Inso-
far as appears from the Colorado election laws, and from
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the record in this case, the State makes no independent 
attempt to go behind the voter’s oath to determine his 
qualifications. See Colo. Rev. Stat. Ann. § 49-13 (Supp. 
1965).

Moreover, even if an enforcement effort were made 
to prevent nonresident voting, and the exclusion of those 
taking up residency within two months of the election 
were used as a method of eliminating cases on the bor-
derline between new residents and mere visitors, such 
an approach would be constitutionally overbroad. In 
Carrington v. Rash, supra, the State similarly argued 
that it was in many instances difficult to tell whether 
persons moving to Texas while they were in the service 
had the genuine intent to remain that establishes resi-
dency. Thus, the argument went, the administrative 
convenience of avoiding difficult factual determinations 
justified a blanket exclusion of all those in the doubtful 
category. The Court rejected such a “conclusive pre-
sumption” approach, noting that “States may not cas-
ually deprive a class of individuals of the vote because 
of some remote administrative benefit to the State.” 
380 U. S., at 96. Cf. Harman v. Forssenius, 380 U. S. 
528, 542-543 (1965).

Similarly here, a conclusive presumption that a recently 
established resident is not a resident at all for voting 
purposes is simply an overbroad burden upon the right 
to vote. In most cases, it is no more difficult to deter-
mine whether one recently arrived in the community has 
sufficient intent to remain to qualify as a resident than 
it is to make a similar determination for an older inhab-
itant.2 That there are borderline cases among the new

2 For instance, the appellants in this case, before applying for 
their ballots, had bought a home in Colorado Springs, registered their 
car with the Colorado Department of Motor Vehicles, acquired 
Colorado drivers’ licenses, and registered their eldest child in a 
private nursery school; further, Mr. Hall had taken permanent 
employment with a law firm in Colorado Springs.
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arrivals is not a constitutionally sufficient reason for 
denying the vote to those who have settled in good faith.

Finally, appellees argue that the logistics of prepar-
ing for an election require that there be some time be-
tween the close of registration and the election itself. 
This period serves as a kind of residency requirement, in 
that persons establishing residency after the voting lists 
are closed are barred from voting. Yet this requirement 
is justified by compelling administrative needs. And, it 
is argued, once some period of this sort is conceded to be 
required, it is arbitrary for the courts to determine as a 
matter of constitutional law how long it may be.

But this argument is unconvincing here. Colorado has 
apparently judged that administrative needs require 20 
days between the close of registration and election day. 
Colo. Rev. Stat. Ann. § 49-4—2 (2) (Supp. 1965). Appel-
lants have not challenged this statute. What they have 
challenged is the separate and additional requirement 
that voters, all of whom register before the 20-day cutoff 
date, also must have been residents of the State at least 
six months—by recent amendment two months—before 
the election. Colo. Rev. Stat. Ann. §49-24-1 (1963). 
For the argument from logistical need to save the dura-
tional residency requirement, the State would have to 
show some additional administrative need for this fur-
ther burden on the right to vote. No such showing has 
been made. In my view the Colorado durational resi-
dency requirement for voters for President and Vice 
President violates the Equal Protection Clause, and ap-
pellants are entitled to reversal of the District Court 
judgment that upheld that requirement.
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ANDERSON’S-BLACK ROCK, INC. v. PAVEMENT 
SALVAGE CO., INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT

No. 45. Argued November 10, 1969—Decided December 8, 1969

Respondent brought this action for infringement of a patent for 
“Means for Treating Bituminous Pavement.” The patent sought 
to solve the problem of a cold joint on “blacktop” paving by 
combining known elements, a radiant-heat burner, a spreader, 
and a tamper and screed, on one chassis. The District Court, 
finding that all the inventor had done was to construct known 
elements in the prior art on a single chassis, held the patent 
invalid. The Court of Appeals reversed. Held: While the com-
bination of old elements performed a useful and commercially 
successful function it added nothing to the nature and quality of 
the previously patented radiant burner, and to those skilled in 
the art the use of the old elements in combination was not an 
invention under the standard of 35 U. S. C. § 103. Pp. 59-63.

404 F. 2d 450, reversed.

Alan W. Borst argued the cause for petitioner. With 
him on the brief was Nathaniel L. Leek.

Walter J. Blenko, Jr., argued the cause and filed a brief 
for respondent.

Mr . Justic e Douglas  delivered the opinion of the 
Court.

Respondent brought this action against petitioner for 
infringement of United States Patent No. 3,055,280 cov-
ering “Means for Treating Bituminous Pavement.” The 
patent was assigned to respondent by one Neville.

Bituminous concrete—commonly called asphalt or 
“blacktop”—is often laid in strips. The first strip laid 
usually has cooled by the time the adjoining strip is 
to be laid, creating what is known as a cold joint.
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Because bituminous concrete is pliable and capable of 
being shaped only at temperatures of 250° to 290° F., 
the cold joint results in a poor bonding between the 
strips. Water and dirt enter between the strips, causing 
deterioration of the pavement.

Respondent’s patent sought to solve the problem of 
the cold joint by combining on one chassis (1) a 
radiant-heat burner for heating the exposed edge of 
the cold strip of pavement; (2) a spreader for plac-
ing bituminous material against that strip; and (3) a 
tamper and screed, for shaping the newly placed material 
to the desired contour and surface.

The standard paving machine in use prior to re-
spondent’s claimed invention combined on one chassis 
the equipment for spreading and shaping the asphalt, 
and it is unquestioned that this combination alone does 
not result in a patentable invention. Petitioner’s 
alleged infringement resulted from its placing of a 
radiant-heat burner on the front of a standard paving 
machine, thus allowing its machine to perform the same 
functions with the same basic elements as those de-
scribed in respondent’s patent.

The use of a radiant-heat burner in working asphalt 
pavement dates back to a patent issued in 1905 to one 
Morcom, United States Patent No. 799,014. The value 
of such a heater lies in the fact that it softens the 
asphalt without burning the surface. The radiant-heat 
burner on respondent’s claimed invention is essentially 
the same as that disclosed in a patent issued in 1956 
to one Schwank, United States Patent No. 2,775,294. 
Thus the burner, by itself, is also not patentable.

The placement of the radiant-heat burner upon the 
side of a standard bituminous paver is the central fea-
ture of respondent’s patent. The heater is used in this 
way for continuous paving along a strip to prevent a 
cold joint, whereas previously radiant-heat burners had
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been used merely for patching limited areas of asphalt. 
The operation of the heater is, however, in no way 
dependent on the operation of the other equipment on 
the paving machine. It is hung on the paver merely 
because that is a convenient place for it when heating 
the longitudinal joint of the pavement. A separate 
heater can also be used in conjunction with a standard 
paving machine to eliminate the cold joint, and in fact 
is so used for heating the transverse joints of the 
pavement.

Respondent claims that its patent involves a com-
bination of prior art which produces the new and use-
ful result of eliminating the cold joint. Its claim of 
unobviousness is based largely on the testimony of two 
individuals who are knowledgeable in the field of 
asphalt paving, expressing their doubts to the inventor 
Neville that radiant heat would solve the problem of 
cold joints. The District Court rejected respondent’s 
claim of infringement, finding the patent invalid. The 
Court of Appeals, by a divided vote, reversed. For 
reasons that follow, we reverse the judgment of the 
Court of Appeals.

Each of the elements combined in the patent was 
known in the prior art. It is urged that the distinctive 
feature of the patent was the element of a radiant-heat 
burner. But it seems to be conceded that the burner, by 
itself, was not patentable. And so we reach the question 
whether the combination of the old elements created a 
valid combination patent.

The District Court said: “All that plaintiff [respond-
ent] has done is to construct four elements known in 
the prior art on one chassis.” That is relevant to 
commercial success, not to invention. The experts 
tendered by respondent testified that they had been 
doubtful that radiant heat would solve the problem of
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the cold joint.1 But radiant heat was old in the art. 
The question of invention must turn on whether the 
combination supplied the key requirement. We con-
clude that the combination was reasonably obvious to one 
with ordinary skill in the art.

There is uncontested evidence that the presence of the 
radiant-heat burner in the same machine with the other 
elements is not critical or essential to the functioning of 
the radiant-heat burner in curing the problem of the cold 
joint. For it appears that a radiant-heat burner operat-
ing in a tandem fashion would work as well. The com-
bination of putting the burner together with the other 
elements in one machine, though perhaps a matter of 
great convenience, did not produce a “new or different 
function,” Lincoln Co. v. Stewart-Warner Corp., 303 U. S. 
545, 549, within the test of validity of combination 
patents.

1 Mr. Francis C. Witkoski, an engineer, met the inventor, Charles 
Neville, between 1955 and 1960 while Witkoski was Director of 
Research for the Pennsylvania Department of Highways. Neville 
told Witkoski that he had invented a piece of equipment that would 
heat but not burn asphalt, and would thus eliminate cold joints. 
Witkoski replied that he did not believe that Neville had such a 
piece of equipment. Subsequently, Witkoski ordered from Neville 
some of the separate burner units and tested them. Thus the dia-
logue between Witkoski and Neville focused exclusively on the 
properties of the radiant-heat burner.

Mr. Leslie B. Crowley, also an engineer, met Neville prior to 
1954. Crowley was at that time the Chief of the Pavements and 
Railroads Section, Director of Installations, Headquarters, United 
States Air Force. Neville explained the advantages of using an 
“infra-red” heater for the maintenance and repair of asphalt pave-
ments. Crowley testified that his interest was insufficient at that 
time to motivate him to take any action with regard to the device 
because he did not believe it would “do the job.” Thus the Crowley- 
Neville discussion also focused entirely on the radiant-heat burner, 
and not on the combination of the burner with the other elements 
of a bituminous paver.
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A combination of elements may result in an effect 
greater than the sum of the several effects taken sep-
arately. No such synergistic result is argued here. It is, 
however, fervently argued that the combination filled a 
long felt want and has enjoyed commercial success. But 
those matters “without invention will not make patent-
ability.” A. & P. Tea Co. v. Supermarket Corp., 340 
U. S. 147, 153.

The patent standard is basically constitutional, Ar-
ticle I, § 8, of the Constitution authorizing Congress “'[t]o 
promote the Progress of . . . useful Arts” by allowing 
inventors monopolies for limited times. We stated in 
Graham v. John Deere Co., 383 U. S. 1, 6, that under 
that power Congress may not “enlarge the patent mo-
nopoly without regard to the innovation, advancement 
or social benefit gained thereby. Moreover, Congress 
may not authorize the issuance of patents whose effects 
are to remove existent knowledge from the public do-
main, or to restrict free access to materials already avail-
able. Innovation, advancement, and things which add 
to the sum of useful knowledge are inherent requisites 
in a patent system which by constitutional command 
must ‘promote the Progress of . . . useful Arts.’ This 
is the standard expressed in the Constitution and it 
may not be ignored.”

In this case the question of patentability of the com-
bination turns on the meaning of 35 U. S. C. § 103 2 which 

2 35 U. S. C. § 103 provides:
“A patent may not be obtained though the invention is not 

identically disclosed or described as set forth in section 102 of 
this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter 
as a whole would have been obvious at the time the invention was 
made to a person having ordinary skill in the art to which said 
subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made.”
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the Court reviewed in the Graham case, supra, at 13-17. 
We said:

“We believe that this legislative history, as well 
as other sources, shows that the revision was not 
intended by Congress to change the general level 
of patentable invention. We conclude that the 
section was intended merely as a codification of 
judicial precedents embracing the Hotchkiss 3 con-
dition, with congressional directions that inquiries 
into the obviousness of the subject matter sought 
to be patented are a prerequisite to patentability.” 
Id., at 17.

Obviousness, as an issue, is resolved as follows:
“Under § 103, the scope and content of the prior 
art are to be determined; differences between the 
prior art and the claims at issue are to be ascer-
tained; and the level of ordinary skill in the per-
tinent art resolved.” Ibid.

We admonished that “strict observance” of those re-
quirements is necessary. Id., at 18.

We conclude that while the combination of old ele-
ments performed a useful function,4 it added nothing 
to the nature and quality of the radiant-heat burner 
already patented. We conclude further that to those 
skilled in the art the use of the old elements in com-

3 Hotchkiss v. Greenwood, 11 How. 248.
4 35 U. S. C. § 101 provides:
“Whoever invents or discovers any new and useful process, ma-

chine, manufacture, or composition of matter, or any new and 
useful improvement thereof, may obtain a patent therefor, subject 
to the conditions and requirements of this title.”

Absent here is the element “new.” For as we have said, the 
combination patent added nothing to the inherent characteristics 
or function of the radiant-heat burner.
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bination was not an invention by the obvious-nonobvious 
standard. Use of the radiant-heat burner in this impor-
tant field marked a successful venture. But as noted, 
more than that is needed for invention.

Reversed.

The  Chief  Justice  took no part in the decision of 
this case.
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BRYSON v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 35. Argued October 14, 1969—Decided December 8, 1969

Petitioner challenges his 1955 conviction under 18 U. S. C. § 1001 
for falsely and fraudulently denying affiliation with the Communist 
Party in an affidavit he filed with the National Labor Relations 
Board (NLRB), pursuant to § 9 (h) of the National Labor Rela-
tions Act. Section 9 (h), later repealed, provided that a union 
could not draw upon the jurisdiction of the NLRB unless each 
union officer filed with the NLRB an affidavit stating "that he 
is not a member of the Communist Party or affiliated with such 
party . . . .” The District Court set aside the conviction. It 
distinguished Dennis v. United States, 384 U. S. 855; decided that 
§9(h), which had been upheld in American Communications 
Assn. n . Douds, 339 U. S. 382, could no longer be thought con-
stitutionally valid, particularly in light of United States v. Brown, 
381 U. S. 437; and concluded that the Government had no right 
to ask the questions which petitioner answered falsely in his 
affidavit. The Court of Appeals reversed since it found “no 
significant differences” between this case and Dennis, supra, and 
therefore thought it unnecessary to consider the constitutionality 
of§9(h). Held:

1. The constitutionality of § 9 (h) is legally irrelevant to the 
validity of petitioner’s conviction under 18 U. S. C. § 1001, which 
punishes the making of fraudulent statements to the Government, 
Dennis, supra, because none of the elements of proof for peti-
tioner’s conviction under § 1001 has been shown to depend on the 
validity of § 9 (h). Pp. 68-72.

(a) The statutory term “affiliated,” which petitioner claims 
is vague and overbroad and which he suggests he misunderstood, 
was narrowly defined by the trial court in an instruction later 
explicitly approved by this Court, and the jury’s verdict reflects 
a determination that petitioner’s false statement was knowingly 
and deliberately made. Pp. 69-70.

(b) Petitioner’s false statement was made in a “matter within 
the jurisdiction” of the NLRB, as the NLRB received the affidavit 
pursuant to explicit statutory authority, which only a short time 
before had been upheld as constitutional in Douds, supra. Pp. 70-71.
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2. Dennis, supra, negates any general principle that a citizen 
has a privilege to answer fraudulently a question that the Gov-
ernment should not have asked. P. 72.

3. This case is not distinguishable from Dennis, supra, which 
is followed here. Pp. 72-73.

403 F. 2d 340, affirmed.

Richard Gladstein argued the cause for petitioner. 
With him on the brief was Norman Leonard.

Francis X. Beytagh, Jr., argued the cause for the 
United States. On the brief were Solicitor General Gris-
wold, Assistant Attorney General Yeagley, Kevin T. 
Maroney, and Lee B. Anderson.

Mr . Justic e Harlan  delivered the opinion of the 
Court.

Petitioner asks this Court to set aside his 1955 jury 
conviction under 18 U. S. C. § 10011 for having falsely 
and fraudulently denied affiliation with the Commu-
nist Party in an affidavit he had filed with the 
National Labor Relations Board, pursuant to § 9 (hl of 
the National Labor Relations Act, as amended by 
the Taft-Hartley Act.1 2 This collateral proceeding was

1 Title 18 U. S. C. § 1001 provides: “Whoever, in any matter within 
the jurisdiction of any department or agency of the United States 
knowingly and willfully falsifies, conceals or covers up by any 
trick, scheme, or device a material fact, or makes any false, fictitious 
or fraudulent statements or representations, or makes or uses any 
false writing or document knowing the same to contain any false, 
fictitious or fraudulent statement or entry, shall be fined not more 
than $10,000 or imprisoned not more than five years, or both.”

2 Until repealed in 1959, § 9 (h) of the National Labor Relations 
Act, 61 Stat. 146, provided that no labor organization could draw 
upon the jurisdiction of the National Labor Relations Board unless 
each officer of such organization had filed with the Board an affidavit 
stating “that he is not a member of the Communist Party or 
affiliated with such party, and that he does not believe in, and is 
not a member of or supports any organization that believes in or
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brought in the District Court for the Northern District 
of California in 1967, some 10 years after his original 
conviction was upheld over a variety of challenges on 
direct review.* 3 The District Court distinguished Dennis 
v. United States, 384 U. S. 855 (1966), and decided that 
§ 9 (h), which had been upheld in American Communi-
cations Assn. v. Douds, 339 U. S. 382 (1950), could no 
longer be thought constitutionally valid, particularly in 
light of United States v. Brown, 381 U. S. 437 (1965). 
Having concluded that the Government had no right to 
ask the questions which petitioner answered falsely in 
his affidavit, the District Court ruled that petitioner’s 
conviction under § 1001 should be “without effect.” It 
therefore set aside petitioner’s conviction and discharged 
his parole (unreported opinion).4

On the Government’s appeal, the Ninth Circuit re-
versed because it found “no significant differences” be-
tween this case and Dennis, and it therefore thought it 
unnecessary to consider the constitutionality of § 9 (h). 
403 F. 2d 340 (1968). We granted certiorari, 393 U. S. 
1079 (1969), and we now affirm.

teaches, the overthrow of the United States Government by force 
or by any illegal or unconstitutional methods. The provisions of 
[§§ 286, 287, 1001, 1022, and 1023 of Title 18] shall be applicable 
in respect to such affidavits.”

3 See Bryson v. United States, 238 F. 2d 657 (C. A. 9th Cir. 1956), 
rehearing denied, 243 F. 2d 837, cert, denied, 355 U. S. 817 (1957). 
After direct review, but before initiating this proceeding, peti-
tioner’s application for reduction of sentence was rejected, Bryson v. 
United States, 265 F. 2d 9 (C. A. 9th Cir.), cert, denied, 360 U. S. 
919 (1959).

4 After his conviction, petitioner had been sentenced to five years’ 
imprisonment and a $10,000 fine. He had served almost two years 
of his sentence before being paroled in December 1959. Because 
only $2,000 of his fine had been paid, however, petitioner had not 
yet been discharged from his parole status when he commenced 
the present proceedings in 1967.



BRYSON v. UNITED STATES 67

64 Opinion of the Court

I
Petitioner bottoms his claim to relief on asserted con-

stitutional deficiencies of § 9 (h) of the National Labor 
Relations Act, enacted by Congress in 1947 out of concern 
that Communist Party influence on union officers created 
the risk of “political strikes,” see American Communica-
tions Assn. v. Douds, 339 U. S., at 387-389. Under § 9 (h), 
a union could participate in representation proceedings 
conducted by the NLRB or utilize the Board’s machin-
ery to protest employer unfair labor practices only if 
each of the union’s officers had filed a “non-Communist” 
affidavit. See n. 2, supra. Petitioner filed such an 
affidavit in 1951, and his subsequent conviction under 
§ 1001 was based on a jury’s determination that peti-
tioner had knowingly and willfully lied in his affidavit 
by denying affiliation with the Communist Party.5

About one year before petitioner filed the false affi-
davit, this Court had upheld § 9 (h) after considering a 
variety of asserted constitutional deficiencies, American 
Communications Assn. v. Douds, supra. However, in 
1959 Congress replaced § 9 (h) with a provision that 
simply made it a crime for one who was or had recently 
been a Communist Party member to be a union officer,6 
and this successor statute was subsequently held uncon-
stitutional as a bill of attainder, United States v. Brown, 
supra.

Relying primarily on Brown, petitioner argues that 
§ 9 (h) was also a bill of attainder, prohibited by Art. I, 
§ 9, cl. 3, of the Constitution. Petitioner also argues 
that the statute abridged First Amendment rights of 
speech, assembly, and association, and was so vague as

5 The jury acquitted petitioner of the separate charge that he 
had fraudulently denied that he was a “member” of the Commu-
nist Party.

6 Section 504, Labor-Management Reporting and Disclosure Act 
of 1959, 73 Stat. 536, 29 U. S. C. § 504.
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to offend the Due Process Clause of the Fifth Amend-
ment. We do not decide whether § 9 (h)—now repealed 
for over 10 years—would today pass constitutional mus-
ter and whether Douds would be reaffirmed. Guided by 
Dennis v. United States, supra, we hold that the question 
of whether § 9 (h) was constitutional or not is legally 
irrelevant to the validity of petitioner’s conviction under 
§ 1001, the general criminal provision punishing the mak-
ing of fraudulent statements to the Government.

II
In Dennis v. United States, 384 U. S. 855 (1966), the 

petitioners had been convicted of a conspiracy to obtain 
fraudulently the services of the National Labor Relations 
Board by filing false affidavits in purported satisfaction 
of the requirements of § 9 (h). Those petitioners, like 
the petitioner here, asked the Court to reverse Douds 
and hold § 9 (h) invalid. Deciding that “the claimed 
invalidity of § 9 (h) would be no defense to the crime 
of conspiracy charged in [the] indictment,” the Court 
refused in Dennis to “reconsider Douds.” 384 U. S., at 
867. The Court, drawing on United States v. Kapp, 302 
U. S. 214 (1937), and Kay v. United States, 303 U. S. 1 
(1938), stated:

“The governing principle is that a claim of uncon-
stitutionality will not be heard to excuse a volun-
tary, deliberate and calculated course of fraud and 
deceit. One who elects such a course as a means 
of self-help may not escape the consequences by 
urging that his conduct be excused because the 
statute which he sought to evade is unconstitu-
tional. This is a prosecution directed at petitioners’ 
fraud. It is not an action to enforce the statute 
claimed to be unconstitutional.” 384 U. S., at 867.

We find the principle of Dennis no less applicable in 
the case before us. First, none of the elements of proof
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necessary for petitioner’s conviction under § 1001 has 
been shown to depend on the validity of § 9 (h). Peti-
tioner suggests in this collateral proceeding that when 
he filed his affidavit he misunderstood the meaning 
of the statutory term “affiliated,” a word which he claims 
is unconstitutionally vague and overbroad. But the trial 
court narrowly defined the term in an instruction 7 later 
explicitly approved by this Court in Killian v. United 
States, 368 U. S. 231, 254-258 (1961). Moreover, 
the jury’s verdict reflects a determination that peti-
tioner’s false statement was knowingly and willfully 
made. This negates any claim that petitioner did not 
know the falsity of his statement at the time it was made, 
or that it was the product of an accident, honest inad-

7 The instructions of the court on affiliation were:
“The verb ‘affiliated,’ as used in the Second Count of the in-

dictment, means a relationship short of and less than membership 
in the Communist Party, but more than that of mere sympathy 
for the aims and objectives of the Communist Party.

“A person may be found to be ‘affiliated’ with an organization, 
even though not a member, when there is shown to be a close 
working alliance or association between him and the organization, 
together with a mutual understanding or recognition that the organi-
zation can rely and depend upon him to cooperate with it, and to 
work for its benefit, for an indefinite future period upon a fairly 
permanent basis.

“Briefly stated, affiliation as charged in the Second Count of the 
indictment, means a relationship which is equivalent or equal to 
that of membership in all but name.

“I tried to think of some analogy which would make that possibly 
clearer to you, and the best one I can think of—we have all in our 
experience probably heard of a man and woman who live together 
but are not married. They are husband and wife in everything but 
name only. You have probably heard that expression. A person 
to be affiliated with the Communist Party within the meaning of 
that term as used in the Second Count of the indictment must be 
a member in every sense and stand in the relationship of a member 
in every sense but that of the mere technicality of being a member,— 
in everything but name.” Bryson v. United States, 238 F. 2d, at 
664 n. 8.
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vertence, or duress. Insofar as petitioner in this col-
lateral proceeding attempts to suggest the contrary,8 
he is simply trying to impeach the jury’s verdict, upheld 
after careful review on direct appeal.

As another element of the offense, § 1001 requires 
that the false statement be made “in any matter within 
the jurisdiction of any department or agency of the 
United States.” Petitioner argues that if § 9 (h) was 
unconstitutional, then the affidavit requirement was not 
within the “jurisdiction” of the Board, and therefore the 
false statement was not punishable under § 1001. Be-
cause there is a valid legislative interest in protecting the 
integrity of official inquiries, see United States v. Bram- 
blett, 348 U. S. 503 (1955); United States v. Gilliland, 
312 U. S. 86, 93 (1941),9 we think the term “jurisdiction” 
should not be given a narrow or technical meaning 
for purposes of § 1001, Ogden v. United States, 303 F.

8 Petitioner claims that he did not know that his relationship 
with the Communist Party amounted to affiliation, and that he 
signed the affidavit submitted to the Board after counsel had ad-
vised him that he was not at the time “affiliated.” This is ap-
parently the same claim he made in an affidavit prepared in con-
nection with his motion to reduce his sentence. At his trial, 
however, petitioner did not take the stand, and his unproved 
allegations are not even found in the record upon which the jury 
found him guilty.

9 In concluding that the Board had no jurisdiction for purposes 
of § 1001, the District Court reasoned that if § 9 (h) were uncon-
stitutional, the Board was not performing one of its “authorized 
functions,” a phrase taken from United States v. Gilliland, 312 U. S., 
at 93. By taking Gilliland’s unelaborated reference to “authorized 
functions” out of context, the District Court gave that phrase a 
meaning both unsupported by the holding and inconsistent with 
the spirit of that decision. The holding of Gilliland that there 
need be no “pecuniary . . . loss to the government” in order to 
punish fraudulent behavior was based on the Court’s concern that 
the statute be given a broad reading in order to protect the Gov-
ernment “from the perversion which might result from the deceptive 
practices described,” ibid.
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2d 724, 742-743 (C. A. 9th Cir. 1962); United States v. 
Adler, 380 F. 2d 917, 921-922 (C. A. 2d Cir. 1967). A 
statutory basis for an agency’s request for information 
provides jurisdiction enough to punish fraudulent state-
ments under § 1001.10 11

In this case, the Board received petitioner’s affidavit 
pursuant to explicit statutory authority, which only a 
short time before had been upheld as constitutional in 
Douds. Given that under § 9 (h) the Board’s “power to 
act on union charges [was] conditioned on filing of the 
necessary affidavits,” Leedom v. International Union of 
Mine Workers, 352 U. S. 145, 148-149 (1956), the Board 
certainly had the apparent authority, granted by statute, 
necessary for purposes of § 1001. Thus, we hold that 
irrespective of whether Douds would be reaffirmed 
today, petitioner made a false statement in a “matter 
within the jurisdiction” of the Board.11

10 We do not read previous decisions of this Court, in contexts 
other than prosecutions under § 1001, e. g., Williamson v. United 
States, 207 U. S. 425, 453-462 (1908); United States v. George, 228 
U. S. 14 (1913); Viereck n . United States, 318 U. S. 236 (1943); 
Christoffel v. United States, 338 U. S. 84 (1949), as inconsistent 
with this conclusion. Petitioner has cited no cases of this Court, and 
we know of none, in which there existed statutory authority to 
require a statement but the Court nevertheless held that a prose-
cution for a false answer could not be maintained because the statute 
was later determined invalid. Friedman v. United States, 374 F. 2d 
363 (C. A. 8th Cir. 1967), cited by the dissent, held that a false 
and fraudulent statement willfully and knowingly given to the FBI 
in order “to initiate a federal prosecution under the Civil Rights 
Laws” was not “in any matter within the jurisdiction of any depart-
ment or agency” for purposes of § 1001 because the FBI “had no 
power to adjudicate rights, establish binding regulations, compel 
the action or finally dispose of the problem giving rise to the 
inquiry.” Id., at 365, 368. We have no occasion in the present 
context either to approve or disapprove Friedman’s holding.

11 We have no need to decide in this case whether jurisdiction 
would exist under § 1001 if at the time the request for informa-
tion was made a court had already authoritatively determined that 
the statutory basis was invalid. Cf. United States v. Kapp, supra.
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Notwithstanding the fact that the Government has 
proved the elements necessary for a conviction under 
§ 1001, the petitioner would have us say that the in-
validity of § 9 (h) would provide a defense to his con-
viction. But after Dennis it cannot be thought that as a 
general principle of our law a citizen has a privilege to 
answer fraudulently a question that the Government 
should not have asked. Our legal system provides 
methods for challenging the Government’s right to ask 
questions 12—lying is not one of them. A citizen may 
decline to answer the question, or answer it honestly, 
but he cannot with impunity knowingly and willfully 
answer with a falsehood.

HI
Petitioner argues, and the District Court also found, 

that Dennis is distinguishable, and that its teachings 
therefore have no relevance in this instance. The first 
distinction offered is that Dennis involved a convic-
tion for conspiracy, whereas this petitioner was prose-
cuted under § 1001 for individually making a false state-
ment.13 We see nothing in that fact that makes Dennis 
less applicable in this instance. The cases are indeed 
very similar in that both involve the use of false affi-
davits “to circumvent the law and not to challenge it—

12 For two examples of how the constitutional validity of § 9 (h) 
could be raised, see American Communications Assn. v. Douds, 
339 U. S., at 385-387.

13 In support of the contention that Dennis was meant to apply 
only to conspiracy charges and not simply to § 1001 violations, 
both the District Court and petitioner here quote the language in 
Dennis to the effect that: “It is the entire conspiracy, and not 
merely the filing of false affidavits, which is the gravamen of the 
charge.” 384 U. S., at 860. That language, however, was addressed 
to the threshold question that the Court faced in Dennis, namely, 
whether the facts alleged in the indictment were sufficient to 
warrant a conspiracy charge, which requires elements additional to 
those necessary for a violation of § 1001.
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a purported compliance with [§ 9 (h) was] designed to 
avoid the courts, not to invoke their jurisdiction.” 384 
U. S., at 865.

Petitioner also attempts to distinguish Dennis on the 
ground that the behavior involved in the present case 
was less culpable than that found punishable in Dennis, 
and that this petitioner, unlike the petitioners in Dennis, 
did not “flout” the law for he had “every right to be-
lieve” that he had not perjured himself. If apart from 
attempting to impeach the jury’s verdict, see n. 8, supra, 
petitioner is suggesting that the principles of Dennis 
depend on an assessment of moral culpability beyond the 
jury’s determination of guilt, he simply misconceives the 
basis of Dennis. Dennis can hardly be read as instruct-
ing courts to impose an extra punishment on a defend-
ant found to have been dishonest by refusing to consider 
a constitutional argument that is legally relevant to his 
defense. Dennis refused to reconsider Douds because 
of the legal conclusion that the constitutionality of 
§ 9 (h) was not relevant to the validity of the con-
spiracy prosecution.

Petitioner finally contends that the Court should not 
follow Dennis because “its strictures . . . have no rele-
vance at all to postconviction proceedings.” Of course, 
federal courts have jurisdiction to consider constitutional 
claims on collateral review, but a substantive defense 
that is not legally relevant on direct review becomes 
no more relevant because asserted on collateral review.

The judgment of the Court of Appeals is
Affirmed.

Mr . Justice  Douglas , with whom Mr . Justi ce  Black  
concurs, dissenting.

This conviction was founded on an indictment which 
in the words of 18 U. S. C. § 1001 makes it a crime to 
file “any false, fictitious or fraudulent statements or
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representations” in any matter “within the jurisdiction” 
of the National Labor Relations Board. Former § 9 (h) of 
the Labor Management Relations Act, 1947, 29 U. S. C. 
§ 159 (h) (1958 ed.), barred a union from using the serv-
ices of the Board unless and until each of the union’s 
officers had filed his affidavit that he was neither a mem-
ber of nor affiliated with the Communist Party. The 
basic question in this proceeding under 28 U. S. C. § 2255 
is whether constitutionally speaking it was “within the 
jurisdiction” of the Board to require the filing of those 
affidavits.

Obviously the power of Congress to authorize prose-
cution for crimes of this character must rest on an 
interference with or obstruction of some “lawful” func-
tion of the agency in question. See United States n . 
Johnson, 383 U. S. 169, 172. Apart from constitutional 
problems, the question of what is “within the jurisdiction” 
of an agency should be construed in a restrictive, not an 
expansive, way. The Court of Appeals for the Eighth 
Circuit so held in Friedman v. United States, 374 F. 2d 
363, when it ruled that telling a falsehood to the FBI 
in its role as “investigator” was not “within the juris-
diction” of that agency in the sense of § 1001. If it 
were, then telling lies to agencies would carry heavier 
penalties than committing perjury in court. 374 F. 2d, 
at 367.

The words “within the jurisdiction” must be read not 
only with the common-sense approach of Friedman but 
also in light of our constitutional regime. One of many 
mandates imposed on Congress by the Constitution is 
the prohibition against bills of attainder. Art. I, § 9.

It was said in American Communications Assn. v. 
Douds, 339 U. S. 382, that § 9 (h) was not a bill of 
attainder. The opinion was by Mr. Chief Justice Vinson 
and it was called an “opinion of the Court.” It was, 
however, a six-man Court and the ruling on the bill of
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attainder point was in Part VII of the opinion. Mr. Jus-
tice Frankfurter concurred in the opinion “except as to 
Part VII.” Id., at 415. Mr. Justice Jackson concurred 
in part and dissented in part. Id., at 422. Section 9 (h) 
was vulnerable in his view because it proscribed opinion 
or belief which had not manifested itself “in any overt 
act.” Id., at 436. He said:

“Attempts of the courts to fathom modern politi-
cal meditations of an accused would be as futile 
and mischievous as the efforts in the infamous heresy 
trials of old to fathom religious beliefs.” Id., at 437.

“[E]fforts to weed erroneous beliefs from the 
minds of men have always been supported by the 
argument which the Court invokes today, that be-
liefs are springs to action, that evil thoughts tend 
to become forbidden deeds. Probably so. But if 
power to forbid acts includes power to forbid con-
templating them, then the power of government 
over beliefs is as unlimited as its power over conduct 
and the way is open to force disclosure of attitudes 
on all manner of social, economic, moral and polit-
ical issues.” Id., at 438.

From this opinion I conclude that Mr. Justice Jackson 
did not reach the bill of attainder point in Mr. Chief Jus-
tice Vinson’s opinion. And Mr . Justice  Black  dis-
sented. Id., at 445.

So I conclude that no more than three members of 
the Court (Vinson, C. J., and Reed and Burton, JJ.) 
ever held that § 9 (h) was constitutional against the chal-
lenge that it was a bill of attainder.

In United States v. Brown, 381 U. S. 437, we held 
that the successor of § 9 (h), § 504 of the Labor-Manage-
ment Reporting and Disclosure Act of 1959, 29 U. S. C.
§ 504, was a bill of attainder. It made it a crime for a 
member of the Communist Party to serve as an officer 
or employee (except in clerical or custodial positions)



76 OCTOBER TERM, 1969

Dou gl as , J., dissenting 396 U.S.

of a labor union. The Vinson opinion in Douds upheld 
§ 9 (h) on the basis that it was “intended to prevent 
future action rather than to punish past action.” 339 
U. S., at 414. In Brown, it was likewise argued that the 
statute there involved was “preventive rather than re-
tributive in purpose.” 381 U. S., at 457. That view 
was rejected. The question, we said, was whether § 504 
inflicted “punishment” which, we pointed out, “serves 
several purposes: retributive, rehabilitative, deterrent— 
and preventive.” Id., at 458. The dissenters—Mr. 
Justice Clark, Mr . Justice  Harlan , Mr . Justice  Stew -
art , and Mr . Justice  White —concluded that Douds 
was “obviously overruled.” Id., at 464-465. Whatever 
may be said technically about any remaining vitality 
of the Douds case, it obviously belongs to a discredited 
regime, though, like Plessy v. Ferguson, 163 U. S. 537, 
it has never been officially overruled.

The rule invoked by the Court to deny petitioner the 
opportunity to challenge that bill of attainder in this 
proceeding is, as stated by Mr . Justice  Black  in his 
separate opinion in Dennis v. United States, 384 U. S. 
855, 878, “a new court-made doctrine.” As he pointed 
out in that opinion, the prior decisions of this Court relied 
on to deny the defense of unconstitutionality of a federal 
law were instances of false claims for benefits to which 
the complainant had “no possible right whether the stat-
ute was constitutional or unconstitutional.” Ibid.

In this case, however, Congress installed an unconsti-
tutional barrier to receipt of the benefits administered 
by the Labor Board. Since § 9 (h), in light of Brown, 
was plainly unconstitutional, petitioner’s union was en-
titled to those services without the filing of any affidavit. 
Therefore, unlike prior cases, the United States had been 
deprived of nothing and defrauded of nothing by the 
filing of any affidavit or other form of claim.

I would reverse the judgment below.
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UNITED STATES v. KNOX

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF TEXAS

No. 17. Argued October 14, 1969— 
Decided December 8, 1969

This is an appeal by the Government from the dismissal of two 
counts of an indictment charging appellee with violating 18 
U. S. C. § 1001 by making false statements in wagering tax forms 
required by 26 U. S. C. § 4412. The District Court dismissed the 
indictment, reasoning that appellee could not be prosecuted for 
“failure to answer the wagering form correctly” since his privilege 
against self-incrimination would have prevented prosecution for 
“failure to answer the form in any respect.” Held:

1. One who furnishes false information to the Government in 
feigned compliance with a statutory requirement cannot defend 
against prosecution for his fraud by challenging the validity of 
the requirement itself. Bryson v. United States, ante, p. 64. 
Pp. 79-80.

2. By filing false statements appellee took a course other than 
the one that § 4412 was designed to compel, a course that the 
Fifth Amendment gave him no privilege to take. Pp. 81-82.

3. Whether, as appellee argues, he gave the false informa-
tion under the duress of §§ 4412 and 7203 of the Internal Revenue 
Code, or his false statements were not made “willfully” as re-
quired by 18 U. S. C. §1001, must be determined initially at 
his trial. Pp. 82-84.

298 F. Supp. 1260, reversed.

Mervyn Hamburg argued the cause for the United 
States. With him on the briefs were Solicitor General 
Griswold, Assistant Attorney General Wilson, Francis X. 
Beytagh, Jr., and Beatrice Rosenberg.

J. Edwin Smith argued the cause and filed a brief for 
appellee.
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Mr . Justice  Harlan  delivered the opinion of the 
Court.

Appellee Knox has been charged with six counts of 
violation of federal law in connection with his wagering 
activities. The first four counts of the indictment 
charge that between July 1964 and October 1965 he 
engaged in the business of accepting wagers without 
first filing Internal Revenue Service Form 11-C, the 
special return and registration application required by 
§4412 of the Internal Revenue Code of 1954, and with-
out first paying the occupational tax imposed by § 4411 
of the Code. Counts Five and Six charge that when 
Knox did file such a form on October 14, 1965, and when 
he filed a supplemental form the next day, he knowingly 
and willfully understated the number of employees 
accepting wagers on his behalf—in violation of 18 
U. S. C. § 1001, a general criminal provision punishing 
fraudulent statements made to any federal agency.

Knox moved to dismiss the indictment, asserting that 
this Court’s decisions in Marchetti n . United States, 390 
U. S. 39 (1968), and Grosso v. United States, 390 U. S. 
62 (1968), had held invalid1 the provisions of the wager-
ing tax laws that required him to file the special return. 
The Government in response stated that it would not 
pursue the first four counts but argued that Knox’s 
objections based on the Marchetti and Grosso decisions 
were “largely irrelevant” to Counts Five and Six. The 
District Court disagreed. It dismissed all six counts, 
reasoning that Knox could not be prosecuted for his 
“failure to answer the wagering form correctly” since 
his Fifth Amendment privilege against self-incrimination 
would have prevented prosecution for “failure to answer 
the form in any respect.” 298 F. Supp. 1260, 1261. 
The United States filed a direct appeal to this Court

1 But see nn. 3, 6, infra.
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from the dismissal of the two counts charging violations 
of § 1001, and we noted probable jurisdiction, 394 U. S. 
971 (1969).2

In Bryson v. United States, ante, p. 64, decided 
today, we reaffirmed the holding of Dennis v. United 
States, 384 U. S. 855 (1966), that one who furnishes 
false information to the Government in feigned com-
pliance with a statutory requirement cannot defend 
against prosecution for his fraud by challenging the 
validity of the requirement itself. Bryson, like Dennis,

2 Such a direct appeal is authorized by the Criminal Appeals Act, 
18 U. S. C. § 3731, which provides: “An appeal may be taken by and 
on behalf of the United States from the district courts direct to 
the Supreme Court of the United States in all criminal cases in the 
following instances:

“From a decision or judgment setting aside, or dismissing any 
indictment or information, or any count thereof, where such decision 
or judgment is based upon the invalidity or construction of the 
statute upon which the indictment or information is founded.

“From the decision or judgment sustaining a motion in bar, 
when the defendant has not been put in jeopardy.”
The District Court sustained the claim of privilege not on the basis 
of facts peculiar to this case but on the basis of its conclusion that the 
Fifth Amendment provides a defense to any prosecution under 
§ 1001 based on misstatements on a Form 11-C. This amounts to 
a holding that § 1001, as applied to this class of cases, is constitu-
tionally invalid. The generality of the impact of the District Court’s 
holding appears to us to render our jurisdictional holding a fortiori 
compared to analogous jurisdictional holdings in such cases as 
Dahnke-Walker Milling Co. v. Bondurant, 257 U. S. 282 (1921); 
Fleming v. Rhodes, 331 U. S. 100, 102-104 (1947); Wissner v. Wiss-
ner, 338 U. S. 655 (1950); Department of Employment v. United 
States, 385 U. S. 355, 356-357 (1966). We prefer to rest our juris-
diction on this aspect of § 3731 rather than, as advocated by the 
Government, the statute’s “motion in bar” provision, in light of the 
fact that the scope of the latter provision will be the subject of 
full-dress consideration, as will certain problems under the “dismiss-
ing any indictment” provision not present in this case, in United 
States v. Sisson, consideration of jurisdiction postponed, post, p. 812.
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involved § 9 (h) of the National Labor Relations Act, 
as amended by the Taft-Hartley Act, 61 Stat. 146, which 
was attacked as an abridgment of First Amendment free-
doms and as a bill of attainder forbidden by Art. I, § 9, 
of the Constitution. In contrast, Knox alleges infringe-
ment of his Fifth Amendment privilege against self-
incrimination. We do not think that the different con-
stitutional source for Knox’s claim removes his case from 
the ambit of the principle laid down in those decisions. 
The validity of the Government’s demand for informa-
tion is no more an element of a violation of § 1001 here 
than it was in Bryson.3

The indictment charges that the forms Knox filed 
with the District Director of Internal Revenue contained 
false, material information,4 an accusation that con-

3 Knox argues that his false Forms 11-C were not filed “in any 
matter within the jurisdiction of any department or agency of the 
United States,” a necessary element of a violation of § 1001, because 
Marchetti and Grosso held that the Internal Revenue Service was 
not authorized to require the filing of the forms. Even if his read-
ing of those decisions were correct, his argument would fail for the 
reasons explained in Bryson. The Internal Revenue Service has 
express statutory authority to require the filing, and when Knox 
submitted his forms this Court had held that such a requirement 
raised no self-incrimination problem. United States v. Kahriger, 
345 U. S. 22 (1953); Lewis v. United States, 348 U. S. 419 (1955). 
Further, in Marchetti we did not hold that the Government is con-
stitutionally forbidden to direct the filing of the form, but only that 
a proper assertion of the constitutional privilege bars prosecution for 
failure to comply with the direction. See n. 6, injra; see also Grosso 
v. United States, 390 U. S., at 69-70, n. 7.

4 Knox claims on appeal that neither Count Five nor Count Six 
charges any affirmative misstatements, but only omissions. Count 
Five charges that the statements on the form filed on October 14, 
1965, “were not true, correct, and complete, in that the number of 
employees and/or agents engaged in receiving wagers in his behalf 
were misrepresented and understated, in that the number, name, 
special stamp number, street address, and city and state of em-
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cededly falls within the terms of § 1001. However, Knox 
claims that the Fifth Amendment bars punishing him for 
the filings because they were not voluntary but were com-
pelled by §§ 4412 and 7203 of the Internal Revenue Code. 
He points out that if he had filed truthful and complete 
forms as required by § 4412, he would have incriminated 
himself under Texas wagering laws. On the other hand, 
if he had filed no forms at all, he would have subjected 
himself to criminal prosecution under § 7203.* 5 In choos-
ing the third alternative, submission of a fraudulent 
form, he merely opted for the least of three evils, under 
a form of duress that allegedly makes his choice involun-
tary for purposes of the Fifth Amendment.

ployees and/or agents engaged in receiving wagers in the said 
JAMES D. KNOX’s behalf had been omitted . . . .” Count Six 
contains language identical except for an apparently inadvertent dif-
ference in punctuation. Although the wording is not entirely clear, 
we need not decide whether on a fair reading the indictment encom-
passes affirmative misstatements. The District Court read the 
indictment as alleging that Knox violated § .1001 “by wilfully and 
knowingly making a false statement” on the forms, and it was on 
the basis of this construction that the court dismissed Counts Five 
and Six. We have no jurisdiction on this direct appeal to review 
the construction of the indictment. E. g., United States v. Harriss, 
347 U. S. 612 (1954); United States v. Petrillo, 332 U. S. 1 (1947); 
United States v. Borden Co., 308 U. S. 188, 193 (1939). But see 
United States n . CIO, 335 U. S. 106 (1948). See also n. 2, supra.

5 Title 26 U. S. C. §7203 provides: “Any person required under 
this title to pay any estimated tax or tax, or required by this title 
or by regulations made under authority thereof to make a return 
(other than a return required under authority of section 6015 or 
section 6016), keep any records, or supply any information, who 
willfully fails to pay such estimated tax or tax, make such return, 
keep such records, or supply such information, at the time or times 
required by law or regulations, shall, in addition to other penalties 
provided by law, be guilty of a misdemeanor and, upon conviction 
thereof, shall be fined not more than $10,000, or imprisoned not 
more than 1 year, or both, together with the costs of prosecution.”
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For this proposition Knox relies on United States v. 
Lookretis, 398 F. 2d 64 (C. A. 7th Cir. 1968), where, after 
this Court had remanded for reconsideration in light of 
Marchetti, see 390 U. S. 338 (1968), the Court of Ap-
peals ruled that truthful disclosures made under the 
compulsion of § 4412 could not be introduced against 
their maker in a criminal proceeding. However, the 
Fifth Amendment was offended in Lookretis precisely 
because the defendant had succumbed to the statutory 
compulsion by furnishing the requested incriminatory 
information. Knox does not claim that his prosecution 
is based upon any incriminatory information contained in 
the forms he filed, nor that he is being prosecuted for a 
failure to supply incriminatory information. He has 
taken a course other than the one that the statute was 
designed to compel, a course that the Fifth Amendment 
gave him no privilege to take.

This is not to deny that the presence of § § 4412 and 
7203 injected an element of pressure into Knox’s predica-
ment at the time he filed the forms. At that time, this 
Court’s decisions in United States v. Kahriger, 345 U. S. 
22 (1953), and Lewis v. United States, 348 U. S. 419 
(1955), established that the Fifth Amendment did not 
bar prosecution for failure to file a form such as 11-C. 
But when Knox responded to the pressure under which 
he found himself by communicating false information, 
this was simply not testimonial compulsion. Knox’s 
ground for complaint is not that his false information 
inculpated him for a prior or subsequent criminal act; 
rather, it is that under the compulsion of § § 4412 and 
7203 he committed a criminal act, that of giving false 
information to the Government. If the compulsion was 
unlawful under Marchetti? Knox may have a defense to

6 We stressed in Marchetti “that we do not hold that these wager-
ing tax provisions are as such constitutionally impermissible; we 
hold only that those who properly assert the constitutional privilege



UNITED STATES v. KNOX 83

77 Opinion of the Court

this prosecution under the traditional doctrine that a per-
son is not criminally responsible for an act committed 
under duress. See generally Model Penal Code §§2.09, 
3.02 (Proposed Official Draft, 1962) ; id., § 2.09, Comment 
(Tent. Draft No. 10, 1960). It is only in this sense that 
there is any relevance to Knox’s attempted distinction of 
this case from Dennis, Bryson, and their predecessors, 
United States v. Kapp, 302 U. S. 214 (1937), and Kay n . 
United States, 303 U. S. 1 (1938), on the ground that in 
those cases the false statements were voluntarily filed for 
the purpose of obtaining benefits from the Government.

Knox argues that the criminal sanction for failure to 
file, coupled with the danger of incrimination if he filed 
truthfully, was more coercive in its effect than, for ex-
ample, the prospect that the petitioners in Dennis would 
lose their jobs as union officers unless they filed non-
Communist affidavits. While this may be so, the ques-
tion whether Knox’s predicament contains the seeds of 
a “duress” defense, or perhaps whether his false state-
ment was not made “willfully” as required by § 1001, is 
one that must be determined initially at his trial.* 7 It

as to these provisions may not be criminally punished for failure 
to comply with their requirements. If, in different circumstances, 
a taxpayer is not confronted by substantial hazards of self-incrimina- 
tion, or if he is otherwise outside the privilege’s protection, nothing 
we decide today would shield him from the various penalties pre-
scribed by the wagering tax statutes.” 390 U. S., at 61. Nothing 
before us indicates that the hazard of incrimination faced by Knox 
was less substantial than that faced by Marchetti, or that Knox 
would have been disqualified for any other reason from asserting the 
privilege in defense of a prosecution for failure to comply with § 4412.

7 Rule 12(b)(1) of the Federal Rules of Criminal Procedure, 
which cautions the trial judge that he may consider on a motion to 
dismiss the indictment only those objections that are “capable of 
determination without the trial of the general issue,” indicates that 
evidentiary questions of this type should not be determined on such 
a motion.
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is not before us on this appeal from dismissal of the 
indictment, and we intimate no view on the matter.

The judgment of the District Court is
Reversed.

Mr . Justic e  Douglas , with whom Mr . Justice  Black  
concurs, dissenting.

In this case, as in Bryson v. United States, ante, p. 64, 
the relevant inquiry is whether ‘‘constitutionally speak-
ing it was ‘within the jurisdiction’ ” of a government 
agency to require the filing of certain information. Id., 
at 74 (dissenting opinion). In Marchetti v. United 
States, 390 U. S. 39, 61, we held that the statutory re-
quirement of filing Internal Revenue Service Form 11-C 
is not unconstitutional per se. It is clear, however, that 
under Marchetti, supra, and Grosso v. United States, 
390 U. S. 62, the “jurisdiction” of the Internal Revenue 
Service to require this form to be filed is subject to the 
Fifth Amendment privilege against self-incrimination.

This is not a case where an individual, with knowledge 
that he has a right to refuse to provide information, 
nonetheless provides false information. Under the de-
cisions in United States v. Kahriger, 345 U. S. 22, and 
Lewis v. United States, 348 U. S. 419, which were con-
trolling at the time Knox filed his wagering form, Knox 
faced prosecution under 26 U. S. C. § 7203 for failure 
to file the form, despite claims of self-incrimination. 
The Government’s requirement to file the wagering form 
was unconditional. The majority argues that by the 
terms of Marchetti the Government is not prohibited 
from requesting the form, but is only prohibited from 
prosecuting an individual for his failure to comply with 
the request. Ante, at 80, n. 3. The question in this 
case, however, is not whether the Government has the 
power to request the form to be filed, but whether it has 
the power to require the form to be filed. If Knox had
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merely been requested to file the form and, with full 
knowledge of his right to silence under the Fifth Amend-
ment, had done so voluntarily, we would have quite a 
different case. That is not this case. Under the scheme 
then in effect, the Government demanded uncondition-
ally that Knox file the form, regardless of the fact that 
it would incriminate him. Heavy penalties were placed 
on a failure to file the form.

Marchetti and Grosso held that those in Knox’s posi-
tion have the Fifth Amendment right to remain silent 
irrespective of the statutory command that they submit 
forms which could incriminate them. Had Knox asserted 
his right of silence under the Fifth Amendment, it is 
clear that the Internal Revenue Service could not, con-
sistently with Marchetti and Grosso, have required him 
to file the wagering form.*  Thus any argument that 
the Internal Revenue Service did have “jurisdiction” to 
require the form to be filed in this case would have to 
rest on a theory that Knox had “waived” his Fifth 
Amendment right by not asserting it in lieu of filing 
the form. A similar claim was made in Grosso, where 
the petitioner had not asserted his Fifth Amendment 
right as to certain counts concerning his failure to pay 
the special occupational tax imposed by 26 U. S. C. 
§4411. The Court there said:

“Given the decisions of this Court in Kahriger and 
Lewis, supra, which were on the books at the time 
of petitioner’s trial, and left untouched by Albertson 
v. SACB [382 U. S. 70], we are unable to view his 
failure to present this issue as an effective waiver 
of the constitutional privilege.” 390 U. S., at 71.

*As the majority opinion states: “Nothing before us indicates 
that the hazard of incrimination faced by Knox was less substantial 
than that faced by Marchetti, or that Knox would have been dis-
qualified for any other reason from asserting the privilege . . . .” 
Ante, at 83 n. 6.
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That reasoning is equally applicable here, for Kahriger 
and Lewis were still on the books at the time Knox 
filed his form. And see Leary v. United States, 395 U. S. 
6, 27-29.

For the reasons stated in my dissent in Bryson, ante, 
p. 73, and in Mr . Justice  Black ’s separate opinion in 
Dennis v. United States, 384 U. S. 855, 875, if the In-
ternal Revenue Service had no constitutional authority 
to require Knox to file any wagering form at all, his 
filing of a form which included false information in no 
way prejudiced the Government and is not, in my view, 
a matter “within the jurisdiction” of the Internal Rev-
enue Service.

I would affirm the judgment below.
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MINOR v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 189. Argued October 15, 1969— 
Decided December 8, 1969*

Petitioner in No. 189 was convicted of selling heroin to an under-
cover agent not pursuant to a written order on an official form, 
in violation of § 2 of the Harrison Narcotics Act, 26 U. S. C. 
§4705 (a). In No. 271, petitioner was convicted of selling mari-
huana to an agent who did not have the official order form 
required by § 6 of the Marihuana Tax Act, 26 U. S. C. § 4742 (a). 
The Court of Appeals affirmed both convictions over objections 
that the statutory obligation to sell only pursuant to an official 
order form violated petitioners’ Fifth Amendment privilege against 
self-incrimination. Held:

1. With respect to the Marihuana Tax Act, the petitioner 
seller’s claim of violation of his privilege against self-incrimination 
is not substantial. Pp. 91-94.

(a) There is no real possibility that purchasers would comply 
with the order form requirement even if the seller insisted on 
selling only pursuant to the prescribed form, in view of the $100 
per ounce tax on an unregistered transferee; the illegality under 
federal and state law; and the fact that the Fifth Amendment, as 
held in Leary n . United States, 395 U. S. 6, relieves unregisteted 
buyers of any duty to pay the tax and secure the order form. 
P. 92.

(b) In Leary, supra, the statute purported to make all mari-
huana purchases legal from the buyer’s viewpoint at his option; 
but to exercise that option and avoid the federal penalty, he 
was forced to incriminate himself under other laws. Here, com-
pliance by selling is foreclosed as a viable option, not because 
the seller might incriminate himself, but because he will seldom, 
if ever, encounter an unregistered purchaser willing and able to 
secure the order form. In such a case, “full and literal” com-

*Together with No. 271, Buie v. United States, also on certiorari 
to the same court.
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pliance by the seller with § 4742 (a) means simply that he cannot 
sell at all. Pp. 92-93.

(c) That there is a small number of registered marihuana 
dealers does not change this result, since petitioner’s customer 
was not a registered dealer, and it is unlikely that even a registered 
dealer would present an order form to an unregistered seller. 
Pp. 93-94.

2. Petitioner seller’s self-incrimination claim under the Harrison 
Narcotics Act is likewise insubstantial. Pp. 94-98.

(a) Petitioner’s argument which assumes that an order form 
would be forthcoming if he refused to sell without it, is unrealistic, 
there being no substantial possibility that a buyer could have 
secured an order form to obtain heroin, virtually all dealings in 
which are illicit. Pp. 96-97.

(b) Since petitioner’s customer was not a registered buyer, 
the alleged possibility of incrimination is purely hypothetical. 
P. 97.

(c) Even if petitioner’s customer were registered, the result 
would probably be the same, since it is unlikely that a registered 
dealer would enter the name of an unregistered seller on the 
order form and record what would surely be an illegal sale. 
Pp. 97-98.

No. 189, 398 F. 2d 511, and No. 271, 407 F. 2d 905, affirmed.

Phylis Skloot Bamberger, by appointment of the 
Court, post, p. 809, argued the cause for petitioner in 
No. 189. With her on the briefs was William E. Heller-
stein. David A. Diamond argued the cause and filed a 
brief for petitioner in No. 271.

Peter L. Strauss argued the cause for the United States 
in No. 189. With him on the brief were Solicitor General 
Griswold, Assistant Attorney General Wilson, Beatrice 
Rosenberg, and Leonard H. Dickstein. Joseph J. Con-
nolly argued the cause for the United States in No. 271. 
With him on the brief were Solicitor General Griswold, 
Assistant Attorney General Wilson, Miss Rosenberg, and 
Mervyn Hamburg.
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Mr . Justice  White  delivered the opinion of the 
Court.

These cases raise related questions about the avail-
ability of the Fifth Amendment as a defense to convic-
tions for selling narcotic drugs and marihuana without 
the written order forms required by law.

James Minor, petitioner in No. 189, sold heroin on 
two separate occasions in 1967 to an undercover narcotics 
agent. Having wraived trial by jury, petitioner was con-
victed in the United States District Court for the 
Southern District of New York of selling narcotics not 
pursuant to a written order on an official form—a viola-
tion of § 2 of the Harrison Narcotics Act, now 26 U. S. C. 
§4705 (a).1

Michael Buie, petitioner in No. 271, sold five packages 
of marihuana in May 1967 to an undercover narcotics 
agent. The agent did not have the official order form 
required for such transactions by § 6 of the Marihuana 
Tax Act, now 26 U. S. C. §4742 (a).1 2 * * 5 A jury in the 
United States District Court for the Southern District of 
New York convicted petitioner of violating § 4742 (a).

1 Section 4705 (a) provides:
“It shall be unlawful for any person to sell, barter, exchange, or 

give away narcotic drugs except in pursuance of a written order 
of the person to whom such article is sold, bartered, exchanged, or 
given, on a form to be issued in blank for that purpose by the 
Secretary or his delegate.”

2 Section 4742 (a) provides:
“It shall be unlawful for any person ... to transfer marihuana, 

except in pursuance of a written order of the person to whom such 
marihuana is transferred, on a form to be issued in blank for that 
purpose by the Secretary or his delegate.”
Under 26 U. S. C. §7237 (b), any person who violates the pro-
visions of §§ 4705 (a) or 4742 (a) “shall be imprisoned not less than
5 or more than 20 years and, in addition, may be fined not more than 
$20,000.”
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In separate opinions, the Court of Appeals for the 
Second Circuit affirmed both convictions over objections 
in each case that the statutory obligation to sell only in 
pursuance of an official order form violated petitioner’s 
Fifth Amendment privilege against self-incrimination. 
United States v. Minor, 398 F. 2d 511 (1968); United 
States v. Buie, 407 F. 2d 905 (1969). We granted 
certiorari, 395 U. S. 932 and 976, to consider peti-
tioners’ Fifth Amendment claims, particularly in light 
of our intervening decision in Leary v. United States, 
395 U. S. 6 (1969). For the reasons that follow, we 
affirm the judgments in both cases.

We deal first with No. 271. Under pertinent provi-
sions of the Marihuana Tax Act, 26 U. S. C. §§ 4751-4753, 
every person who sells, deals in, dispenses, or gives away 
marihuana must register with the Internal Revenue Serv-
ice and pay a special occupational tax. The Act also 
imposes a tax on transfers of marihuana, to be paid by 
the transferee ; the rate for those who have registered and 
paid the occupational tax is $1 per ounce; for those who 
have not or who cannot register the rate is $100 per ounce. 
Under § 4742 (a) it is illegal to transfer marihuana except 
pursuant to a written order of the transferee on a form 
obtained by the latter at the time he pays the transfer 
tax. The order form when issued must carry the name 
and address of both buyer and seller and the amount of 
marihuana to be purchased. 26 U. S. C. § 4742 (c). 
Other provisions of § 4742 require the form to be issued 
in triplicate, one copy to be retained by the Internal 
Revenue Service, the other copy to be kept in the buyer’s 
files, and the original to be delivered to the seller and 
retained by him. 26 U. S. C. § 4742 (d). Both original 
and copies are open to inspection by federal and state 
law enforcement officers. 26 U. S. C. §§ 4742 (d), 4773.

Buie argues that because the buyer’s order must be 
on the form issued by the Secretary of the Treasury and
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because § 4742 (c) requires the seller’s name and address 
to be on the form before its issuance to the buyer, the 
seller is forced to incriminate himself: he is forced to 
insist on an order form linking him to an illicit transac-
tion and in many instances must furnish one of those 
links himself by giving his name to the buyer so that the 
latter will have the data necessary to secure the form. 
Moreover, it is said that the very act of selling pursuant 
to the order form forces the seller to admit that he is the 
person named in the document and to acknowledge the 
sale of specified amounts of marihuana on a specified 
date; the sale also leads to the further requirement that 
both seller and buyer retain a copy of the form open to 
inspection by law enforcement officials.

We have considerable doubt that any of these argu-
ments would withstand close scrutiny,3 but we find it 
unnecessary to appraise them in detail because we have 
concluded that there is no real and substantial possibility 
that Buie’s purchaser, or purchasers generally, would 
be willing to comply with the order form requirement 
even if their seller insisted on selling only pursuant to 
the form prescribed by law.

3 The obligation to furnish the necessary information is in terms 
placed on the buyer; while his compliance with that obligation may 
“inform” on the seller, it would not ordinarily be thought to result 
in the latter’s “self-incrimination.” Nor is there anything in the 
record to suggest that buyers cannot get a seller’s name except 
through the seller himself, or that the simple act of selling pursuant 
to an order form—even assuming the act is “testimonial” for pur-
poses of the Fifth Amendment—adds significantly to the information 
that the Government has already obtained from the buyer. Fi-
nally, whatever the merits of a seller’s attempt to assert the privi-
lege in a prosecution for failure to keep and exhibit the order forms, 
it need not follow that he can similarly dispense with the requirement 
that he sell only to buyers who first identify themselves, via the 
order form, as lawful purchasers. Cf. Nigro v. United States, 276 
U. S. 332, 351 (1928); United States v. Doremus, 249 U. S. 86, 94 
(1919).
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The situation of the buyer is this: if he applies for 
the order form he must announce his intention to pur-
chase marihuana—a transaction that, if he is unregis-
tered, will involve a tax of $100 for each ounce of 
marihuana involved in the impending sale and that 
is illegal under both federal and state law. We have 
great difficulty in believing, and nothing in this record 
convinces us, that one who wishes to purchase marihuana 
will comply with a seller’s request that he incriminate 
himself with federal and local authorities and pay $100 
per ounce in taxes in order to secure the order form. 
The possibility is particularly unlikely in view of the 
fact that the Fifth Amendment relieves unregistered 
buyers of any duty to pay the transfer tax and secure 
the incriminating order form. Leary n . United States, 
395 U. S. 6 (1969). Except that they are sources of 
marihuana, sellers have no magic power over buyers; 
and the characteristics of marihuana do not suggest that 
buyers would be driven by such urgent need that to 
get the drug they would incriminate themselves at the 
seller’s behest and pay the prohibitive tax imposed on 
the transfer. As insistent as sellers might be, it is ex-
tremely unlikely that buyers would comply.

Buie’s situation thus bears little resemblance to the 
situation that confronted Leary. The vice of the stat-
ute in that case—as in Marchetti v. United States, 
390 U. S. 39, Grosso v. United States, 390 U. S. 62, and 
Haynes v. United States, 390 U. S. 85 (1968)—stemmed 
from the dilemma that confronted the buyer. The 
statute purported to make all purchases of marihuana 
legal from the buyer’s viewpoint at his option; all he had 
to do to avoid the federal penalty was to secure the form 
and pay the tax. But to exercise that option and avoid 
the federal penalty, he was forced to incriminate himself 
under other laws. In the present case, the first horn 
of this dilemma does not confront the seller. In the
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face of a buyer’s refusal to secure the order form, the 
option of making a legal sale under federal law is 
foreclosed by the buyer’s decision, and “full and literal 
compliance” with the law by the seller means simply 
that he cannot sell at all.4 There is no real and sub-
stantial possibility that the § 4742 (a) order form re-
quirement will in any way incriminate sellers for the 
simple reason that sellers will seldom, if ever, be con-
fronted with an unregistered purchaser who is willing 
and able to secure the order form.

This conclusion is not affected by the fact that there 
is a tiny number of registered marihuana dealers—some 
83 in the entire country according to government figures 
for 1967.5 In order to register, dealers must show that 
they are in compliance with local laws6 and, when

4 It would have been no answer in Leary to suggest that the buyer 
avoid his dilemma by not buying. See Marchetti v. United States, 
390 U. S. 39, 51-52. But the buyer in Leary, unlike the seller here, 
was presented with the possibility of both purchasing and complying 
with the federal law, if he would only incriminate himself. In the 
present case, compliance by selling is foreclosed as a viable option, 
not because the seller might incriminate himself, but because the 
buyer refuses to meet a specified condition. Nothing in the Fifth 
Amendment prevents Congress from restricting a seller’s market to 
specified classes of duly licensed buyers. And although the buyer’s 
refusal to comply with the Act’s requirements may stem from his 
fear of incrimination, the buyer’s personal privilege cannot be raised 
by the seller as an excuse for evading the clear statutory requirement. 
See George Campbell Painting Corp. v. Reid, 392 U. S. 286 (1968); 
Rogers v. United. States, 340 U. S. 367 (1951).

5 U. S. Treasury Department, Bureau of Narcotics, Traffic in 
Opium and Other Dangerous Drugs 42 (1968).

6 The regulations, 26 CFR §§ 152.22, 152.23, which limit registra-
tion to persons whose dealings are legal under relevant state and 
local laws, are supported by the legislative history and represent 
what is by now long-established administrative practice. See Leary 
v. United States, 395 U. S. 6, 24 n. 38 (1969); H. R. Rep. No. 792, 
75th Cong., 1st Sess., 2 (1937); S. Rep. No. 900, 75th Cong., 1st 
Sess., 3 (1937); Hearings on H. R. 6906 before a subcommittee of 
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registered, can get order forms by paying a transfer tax 
of only $1 per ounce. A registered dealer is thus not 
subject to the deterrent pressures operating on the un-
registered dealer. But the possibility that a registered 
dealer would present an order form to an unregistered 
seller like Buie is itself a hypothesis more imaginary 
than real; any buyer who can purchase marihuana from 
a legitimate source is hardly likely to find it to his 
advantage to secure the drug instead on the illegal 
market. In any event, it is quite clear in this case 
that Buie’s customer was not a registered dealer. Nor 
is there anything to suggest that he would have been 
willing or able to get an order form had he been asked.

No. 189. The same result must follow in Minor’s 
case and for similar reasons. The Harrison Narcotics 
Act, 26 U. S. C. § 4701 et seq., applies to various drugs, 
including heroin. Dealers must register and pay an 
occupational tax, 26 U. S. C. §§ 4721-4722; producers or 
importers who sell must purchase stamps and affix them 
to the package, 26 U. S. C. §§4701, 4703, 4771 (a)(1); 
and it is illegal to purchase or sell except from the 
original stamped package, 26 U. S. C. §4704 (a). As 
in the case of the Marihuana Tax Act, all transfers, with 
exceptions not relevant here, must be made pursuant to 
a written order form issued by the Government. 26 
U. S. C. § 4705 (a). Only dealers who are in compliance 
with state law may register, and only registered dealers 
may secure order forms. 26 U. S. C. §§ 4705 (f), (g) ; 
see 26 U. S. C. § 4721; 26 CFR § 151.24. Order forms 
are issued in triplicate to proper applicants and are 
stamped only with the name of the prospective pur-
chaser. 26 U. S. C. § 4705 (f); 26 CFR §151.161.

the Senate Committee on Finance, 75th Cong., 1st Sess., 6 (1937); 
Hearings on H. R. 6385 before the House Committee on Ways and 
Means, 75th Cong., 1st Sess., 8 (1937).
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When a purchaser decides to execute a form, he fills in 
the exact date of the order and the number and type 
of drugs requested and signs his name to the form. 26 
CFR §§ 151.163-151.165, 151.167. The purchaser retains 
the duplicate and delivers the original and the triplicate 
thus executed to the seller, who enters the number and 
size of the stamped packages furnished and the date when 
each item is filled. 26 CFR §§ 151.161 (a), 151.185. A 
regulation, 26 CFR § 151.201, requires the seller to for-
ward the triplicate to the Internal Revenue Service at 
the end of the month. Section 4705 (d) of the Act re-
quires both seller and buyer to keep their respective 
copies for a period of two years and to make them acces-
sible to inspection by law enforcement officers.

The order form provisions for narcotic drugs thus 
differ from the marihuana provisions in three principal 
respects. First, the prospective seller’s name does not 
have to be given to the Government when the order form 
is secured, but is filled in only when the form is subse-
quently executed.7 Second, although the marihuana 
seller apparently does not have to add anything to the 
order form in making the sale, the seller of narcotics must 
enter the amounts sold and the dates. Finally, unlike the 
Marihuana Tax Act, which at least in theory permits any 
person to buy as long as the transfer tax is paid, the 
Harrison Narcotics Act explicitly forbids the sale of order 
forms to any but registered dealers and permits registra-

7 It is not specified in either the statute or the regulations when 
the blank for the seller’s name is filled in or by whom. But the 
form itself is addressed “to” the seller, and the form and the regu-
lations contain provisions that enable a form “made out to” one 
seller, to be endorsed by him to another if the first seller cannot 
fill the order. See 26 CFR § 151.189. This suggests that it is the 
buyer who fills in the seller’s name when he sends in the order. 
Whether or not that is the case in fact is irrelevant under the 
analysis in the text.
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tion only by those “lawfully entitled” under the laws of 
their State to deal in the drug.8

Like Buie, Minor argues that compliance with the 
order form provision would compel him to give incrim-
inating information to be preserved in his and the buyer’s 
files and to be made readily accessible to law enforce-
ment agents. Like Buie’s argument, Minor’s argument 
assumes that an order form would otherwise be forth-
coming if he refused to sell without it9 and founders if 
in reality there is no substantial possibility that the buyer 
would or could have secured an order form. As in Buie’s 
case, we are convinced that this possibility is an unreal 
one. Prospective buyers who have either failed to reg-
ister or cannot register because their dealings in the drug 
are illicit—and petitioner himself strenuously argues 
that virtually all dealings in heroin are illicit10—simply

8 The difference between the availability of order forms under 
the Harrison Narcotics Act and the Marihuana Tax Act was ex-
plicitly recognized by Congress when it passed the latter Act. See 
Leary v. United States, 395 U. S. 6, 21-22 (1969). The regulation 
restricting registration to those “lawfully entitled” to deal in narcotic 
drugs, 26 CFR § 151.24, finds specific support in the language of the 
Act. See 26 U. S. C. §§4705 (g), 4721.

9 Even if order forms could realistically be secured, Minor’s Fifth 
Amendment arguments are no more persuasive than Buie’s. See 
n. 3, supra.

10 See Brief for Petitioner 22-23. Convinced that “[h]eroin 
has no medical value that is not better served by legitimate drugs,” 
S. Rep. No. 1997, 84th Cong., 2d Sess., 7 (1956), Congress in 1956 
required the surrender of all theretofore lawfully possessed heroin, 
to be distributed only as approved by the Secretary for purposes 
of scientific research. 18 U. S. C. § 1402. The Narcotic Drugs 
Import and Export Act, 35 Stat. 614, as amended, 21 U. S. C. §§ 173, 
174, effectively prohibits the importation of heroin or of opium for 
the purpose of manufacturing heroin, and makes it a felony to traffic 
in drugs knowing them to have been unlawfully imported. The 
Narcotics Manufacturing Act of 1960, 74 Stat. 55, 21 U. S. C. § 501 
et seq., prohibits the manufacturing of heroin except as authorized 
for limited scientific purposes. Given the resulting absence of orig-
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are not among the class of persons to whom sellers are 
permitted to sell under any condition. When dealing 
with buyers in this class, the seller faces no risk of in-
crimination by reason of § 4705 (a) since there will be 
and can be no order form involved. Confronted with 
would-be buyers in this class, “full and literal compliance” 
with § 4705 (a) leaves the seller only one alternative: not 
to sell. Since from this record it is clear that Minor’s 
customer was not a registered buyer, the alleged possi-
bility of incrimination is purely hypothetical.

We doubt that our conclusion would be different even 
if Minor’s customer were registered. It is true that there 
were some 400,000 registered dealers under the Harrison 
Narcotics Act in 196711 and that registered dealers can 
readily get order forms issued in blank. It is conceivable, 
of course, that a registered dealer would seek to buy 
heroin on the illegal market, but it is difficult to imagine 
that he would enter the name of an unregistered seller 
on the order form and make a record of what would 
surely be an illegal sale.11 12 Such unlikely possibilities

inal stamped packages of heroin, 26 U. S. C. § 4704 (a) effectively 
forbids buying, selling, dispensing, or distributing the drug. Since 
for ail practical purposes there is thus no legitimate dealing in heroin, 
any attempt to use an order form to purchase the drug would 
almost certainly subject the buyer to prosecution under 26 U. S. C. 
§4705 (g):

“It shall be unlawful for any person to obtain by means of said 
order forms narcotic drugs for any purpose other than the use, sale, 
or distribution thereof by him in the conduct of a lawful business 
in said drugs or in the legitimate practice of his profession.”

11 See U. S. Treasury Department, Bureau of Narcotics, Traffic 
in Opium and Other Dangerous Drugs 22, 42 (1968).

12 Even if the hypothetical became a reality, it is doubtful that 
the incriminating information would get back to the Government 
via the buyer, who would himself be guilty of a violation of the 
narcotics laws. See n. 10, supra. See also 26 CFR § 151.181, which 
provides that order forms may be filled only by registered sellers— 
a class to which Minor does not belong. It is significant that of the 
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present only “imaginary and insubstantial” hazards of 
incrimination, rather than the “real and appreciable” risks 
needed to support a Fifth Amendment claim.13

The judgments in both cases are affirmed.

It is so ordered.

Mr . Justice  Black  and Mr . Justice  Douglas  dissent 
in No. 271.

Mr . Justice  Douglas , with whom Mr . Just ice  Black  
concurs, dissenting in No. 189.

The guilt of petitioner on this record seems plain. 
Two counts charge sales of heroin on two different dates 
in 1967 “not in pursuance of a written order . . . form.” 
He was found guilty on each count by the District Court, 
a trial by jury having been waived. The basis of his

nearly 400,000 registered dealers in 1967, only four were reported 
during that year for a violation of the narcotics laws. See U. S. 
Treasury Department, Bureau of Narcotics, Traffic in Opium and 
Other Dangerous Drugs 22 (1968).

13 The dissent suggests that the courts should refuse to enforce 
§ 4705 (a) as part of a revenue measure. But these very order 
form provisions were upheld long ago as valid revenue laws even 
though they operated to prevent large classes of people from obtain-
ing order forms—and hence from acquiring drugs—at all. United 
States v. Doremus, 249 U. S. 86 (1919); v. United States, 
249 U. S. 96 (1919); see Nigro v. United States, 276 U. S. 332 
(1928). A statute does not cease to be a valid tax measure because 
it deters the activity taxed, because the revenue obtained is negligible, 
or because the activity is otherwise illegal. See, e. g., Marchetti v. 
United States, 390 U. S. 39, 44 (1968); United States v. Kahriger, 
345 U. S. 22, 28 (1953); License Tax Cases, 5 Wall. 462 (1867).

Even viewing § 4705 (a) as little more than a flat ban on certain 
sales, it is sustainable under the powers granted Congress in Art. I, 
§8. See Yee Hem v. United States, 268 U. S. 178, 183 (1925). 
Brolan v. United States, 236 U. S. 216, 222 (1915); cf. United States 
v. Sullivan, 332 U. S. 689 (1948); United States v. Darby, 312 U. S. 
100 (1941).
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attack upon his conviction in this Court is that the re-
quirement of an order form violates his privilege against 
self-incrimination. But that is not the end of the mat-
ter for me. Mr. Justice Holmes used to say that one 
dealing with the Government should turn square corners. 
See Rock Island, A. & L.R. Co. v. United States, 254 U. S. 
141, 143. When the present all-powerful, all-pervasive 
Government moves to curtail the liberty of the person, 
it too should turn square corners.

The statute involved in this case, 26 U. S. C. § 4705 (a), 
was derived from the Anti-Narcotic Act of December 17, 
1914, 38 Stat. 785, commonly called the Harrison Nar-
cotics Act. This Act, as amended, imposes an occupa-
tional tax on registered dealers in narcotics, 26 U. S. C. 
§§4721-4722, and also imposes a commodity excise tax 
on narcotics sold or removed for consumption or sale, 
26 U. S. C. §4701. Under §4705 (a), with certain ex-
ceptions not relevant here, all transfers of narcotics must 
be made pursuant to an official order form given to the 
transferor by the transferee. The order form can be 
obtained only by persons properly registered to deal in 
narcotics. It was conceded by the Government on oral 
argument, however, that ‘fit is impossible to secure an 
order form for the purchase of heroin. . . . The order 
forms may only be used to purchase a lawful drug for 
a lawful purpose. Heroin is an unlawful drug for which 
there is no lawful purpose/’

The Federal Government does not have plenary power 
to define and punish criminal acts. Its power in this 
regard derives from other powers specifically delegated 
to it by the Constitution, as the Tenth Amendment 
provides:

“The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the people.”
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Section 4705 (a) derives from the power to “lay and 
collect Taxes?’ Art. I, § 8. Its constitutionality on this 
basis was sustained in United States v. Doremus, 249 
U. S. 86—a five-to-four decision. It was there said that 
the “order form” requirement tended “to keep the traffic 
aboveboard and subject to inspection by those author-
ized to collect the revenue,” and also tended “to diminish 
the opportunity of unauthorized persons to obtain the 
drugs and sell them clandestinely without paying the tax 
imposed by the federal law.” Id., at 94.

As I view this case, the Government is punishing an 
individual for failing to do something that the Govern-
ment has made it impossible for him to do—that is, ob-
tain an order form from the prospective purchaser prior 
to making a sale of heroin. Petitioner did, of course, have 
the option not to sell the heroin, and in that sense his 
compliance with the statute was indeed quite possible. 
This argument, however, overlooks the fact that the stat-
ute does not simply outlaw all sales of heroin. The criti-
cal interest of the Government is necessarily in the 
collecting of the tax imposed by the Act, and it is the 
order form which provides the crucial link to this proper 
constitutional purpose. In Nigro v. United States, 276 
U. S. 332, 341, Chief Justice Taft, speaking for the Court, 
said:

“In interpreting the Act, we must assume that it 
is a taxing measure, for otherwise it would be no law 
at all. If it is a mere act for the purpose of regu-
lating and restraining the purchase of the opiate 
and other drugs, it is beyond the power of Congress 
and must be regarded as invalid . . .

Thus it is the order form—not the mere sale—that 
constitutes the heart of the offense for which this peti-
tioner was convicted. I do not see how the Govern-
ment can make a crime out of not receiving an order form
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and at. the same time allow no order forms for this 
category of sales.

Nor is it relevant to suggest, as does the majority opin-
ion, ante, at 98 n. 13, that a statute imposing a flat ban 
on sales of heroin might be sustainable under the Com-
merce Clause. We are concerned in this case with what 
the Congress did, not with what it might have done or 
might yet do in the future. It is clear that what Con-
gress did in § 4705 (a) was to enact a taxing measure. 
And the crime charged was not selling heroin, but selling 
it “not in pursuance of a written order . . . form,” as 
prescribed in § 4705 (a).

I would reverse this judgment of conviction.
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MORALES v. NEW YORK

CERTIORARI TO THE COURT OF APPEALS OF NEW YORK

No. 86. Argued November 20, 1969—Decided December 8, 1969

Petitioner went to his mother’s place of business after his mother 
told him by telephone that the police wished to talk with him. 
He was apprehended and taken to a police station, where within 
15 minutes he confessed to a murder by stabbing. He wrote and 
signed a statement and later repeated the substance of the state-
ment in response to further police questioning. A separate hear-
ing on the voluntariness of the confessions was held, and the 
trial judge found them voluntary and admitted them into evi-
dence. Petitioner was convicted and the conviction was affirmed 
by the Appellate Division of the New York Supreme Court. In 
the New York Court of Appeals, petitioner for the first time 
raised a Fourth Amendment issue, claiming that there was no 
probable cause for his arrest and that the confessions, even if 
voluntary, were inadmissible fruits of the illegal detention. The 
Court of Appeals affirmed, holding that the State could conduct 
brief custodial interrogation of “those persons reasonably sus-
pected of possessing knowledge of the crime under investigation 
in circumstances involving crimes presenting a high degree of 
public concern affecting the public safety.” Held:

1. The determination that the confessions were voluntary is 
not disturbed, as the trial occurred prior to Miranda v. Arizona, 
384 U. S. 436, and the totality of the circumstances shows that 
the confessions were not coerced.

2. The question of the legality of custodial questioning on less 
than probable cause for a full-fledged arrest, which goes beyond 
Terry v. Ohio, 392 U. S. 1, and Sibron v. Nero York, 392 U. S. 
40, is not decided in view of the absence of a record which 
squarely and necessarily presents the issue and fully illuminates 
the factual context in which the question arises.

22 N. Y. 2d 55, 238 N. E. 2d 307, vacated and remanded.

Richard T. Farrell argued the cause and filed a brief 
for petitioner.

Burton B. Roberts argued the cause for respondent. 
With him on the brief was Daniel J. Sullivan.
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Per  Curiam .
On October 4, 1964, a murder by stabbing took place 

in an elevator of an apartment building where petitioner 
Morales’ mother lived and where Morales frequently 
visited. On October 13, his mother informed Morales 
by telephone that the police wished to talk with him; 
petitioner said that he would come that evening to 
his mother’s place of business. This he did. He was 
apprehended by police officers and taken to the police 
station, arriving at 8:30 p. m. Within 15 minutes he 
had confessed to the crime and by 9:05 p. m. he had 
written and signed a statement. In response to sub-
sequent questioning by police officers, Morales later 
repeated the substance of this confession. At the trial, 
the court held a separate hearing on the voluntariness 
of the confessions, found them voluntary, and admitted 
them over Morales’ objection. Morales was convicted, 
the jury apparently rejecting his alibi defense that he 
was with his mother at the time of the murder. The 
Appellate Division of the New York Supreme Court 
affirmed without opinion. People v. Morales, 27 App. 
Div. 2d 904, 280 N. Y. S. 2d 520 (1967). In the New 
York Court of Appeals, Morales for the first time raised 
a Fourth Amendment issue, claiming that there was no 
probable cause for his detention at the time of his con-
fessions and that the confessions, even if voluntary, were 
inadmissible fruits of the illegal detention. The State 
asserted that the issue had not been decided below and 
that there had hence been no opportunity to make a 
record of the relevant facts; moreover, the State claimed 
that Morales had voluntarily surrendered himself for 
questioning and that in any event the voluntary con-
fessions were the result of an independent choice by 
Morales such that the legality of the detention was 
irrelevant to the admissibility of the confessions.
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The Court of Appeals affirmed, accepting without dis-
cussion the trial court’s finding as to the voluntariness of 
Morales’ confessions. People v. Morales, 22 N. Y. 2d 
55, 238 N. E. 2d 307 (1968). The court dealt with and 
rejected the Fourth Amendment claim not on the ground 
that there was probable cause to arrest but rather on 
the ground that the police conduct involved was reason-
able under the circumstances of the case. Although 
Morales was not free to leave at the time he was appre-
hended and would have been restrained had he attempted 
to flee, the Court of Appeals stated that his detention 
was not a formal arrest under New York law and that 
had he refused to answer questions in the police station 
(where he was entitled to have a lawyer if he desired 
one) he would have been free to leave. The Court of 
Appeals held that the State had authority under the 
Fourth Amendment to conduct brief custodial interro-
gation of “those persons reasonably suspected of pos-
sessing knowledge of the crime under investigation in 
circumstances involving crimes presenting a high degree 
of public concern affecting the public safety.” 22 N. Y. 
2d, at 65, 238 N. E. 2d, at 314. We granted certiorari, 
394 U. S. 972 (1969).

After considering the full record, we do not disturb 
the determination of the trial court, affirmed by the New 
York appellate courts, that Morales’ confessions were 
voluntarily given. The trial occurred prior to Miranda 
v. Arizona, 384 U. S. 436 (1966), and the totality of 
the circumstances surrounding the confessions shows that 
the confessions were voluntary, not coerced.

We should not, however, decide on the record before 
us whether Morales’ conviction should otherwise be 
affirmed. The ruling below, that the State may detain 
for custodial questioning on less than probable cause for 
a traditional arrest, is manifestly important, goes beyond
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our subsequent decisions in Terry v. Ohio, 392 U. S. 1 
(1968), and Sibron v. New York, 392 U. S. 40 (1968), 
and is claimed by petitioner to be at odds with Davis 
v. Mississippi, 394 U. S. 721 (1969). But we have con-
cluded after considering the parties’ briefs and hearing 
oral argument that there is merit in the State’s position 
that the record does not permit a satisfactory evaluation 
of the facts surrounding the apprehension and detention 
of Morales. A lengthy hearing was held on the question 
of the voluntariness of the confessions, but the basis for 
the apprehension of Morales does not appear to have 
been fully explored since no challenge to the lawfulness 
of the apprehension was raised until the case came to the 
Court of Appeals. Although that court stated that “[i]t 
may be conceded that the apprehending detectives did 
not have probable cause to justify an arrest of defendant 
at the time they took him into custody,” 22 N. Y. 2d, at 
58, 238 N. E. 2d, at 310, the court later said that “[t]he 
checkerboard square of the police investigation, although 
resting upon circumstantial evidence, pointed only to 
defendant. ... In fact, defendant was the only person 
the police could have reasonably detained for question-
ing based upon the instant record.” 22 N. Y. 2d, at 
64, 238 N. E. 2d, at 313.

Given an opportunity to develop in an evidentiary 
hearing the circumstances leading to the detention of 
Morales and his confessions, the State may be able to 
show that there was probable cause for an arrest or that 
Morales’ confrontation with the police was voluntarily 
undertaken by him or that the confessions were not the 
product of illegal detention. In any event, in the 
absence of a record that squarely and necessarily pre-
sents the issue and fully illuminates the factual context 
in which the question arises, we choose not to grapple
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with the question of the legality of custodial question-
ing on less than probable cause for a full-fledged arrest.

We accordingly vacate the judgment below and 
remand the case for further proceedings not inconsistent 
with this opinion.

It is so ordered.

Mr . Just ice  Black  dissents and would affirm.
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CONWAY v. CALIFORNIA ADULT 
AUTHORITY et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 40. Argued November 12, 1969—Decided December 8, 1969

Certiorari was granted to consider petitioner’s contention that his 
privilege against compulsory self-incrimination had been infringed 
by the California prison authorities. Petitioner, who was serving 
consecutive sentences of not less than five years each, attacked 
the constitutionality of his confinement pursuant to the California 
Indeterminate Sentence Law. He asserted that respondent Adult 
Authority extended his term beyond the date tentatively set for 
his discharge solely because he refused to admit his guilt. Re-
spondents filed no response to the petition for habeas corpus in 
the District Court, and in response to the petition for certiorari 
merely argued that petitioner’s claim was legally insubstantial. 
In their brief on the merits here they have presented documentary 
evidence that the actual facts do not present the issue for which 
certiorari was granted. Held: The writ of certiorari is dismissed 
as improvidently granted.

Certiorari dismissed.

Charles Stephen Ralston, by appointment of the Court, 
394 U. S. 941, argued the cause and filed briefs for 
petitioner.

Arlo E. Smith, Chief Assistant Attorney General of 
California, argued the cause for respondents. With him 
on the brief were Thomas C. Lynch, Attorney General, 
and George R. Nock, Deputy Attorney General.

Per  Curiam .
The petition for habeas corpus in this case, which was 

filed in the District Court for the Northern District of 
California and which was prepared by petitioner pro se, 
attacked the constitutionality of petitioner’s confinement 
in the state prison system pursuant to the California
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Indeterminate Sentence Law.1 Petitioner recited that he 
was convicted in 1952 on two counts of first-degree rob-
bery and was given consecutive sentences of not less than 
five years each, with no maximum prescribed by law. 
California law provides that where no maximum 
term is set, the punishment shall be life imprisonment 
subject to the power of the California Adult Authority 
to “determine and redetermine” the length of time that 
a prisoner shall be required to serve. Cal. Penal Code 
§§ 671 (1955), 1168, 3020 (1956).

Petitioner asserted that in June 1961 he appeared 
before the Adult Authority for parole consideration, as 
he had done on a yearly basis during his confinement. 
According to petitioner, during that appearance the mem-
bers of the Authority evinced an intention to extend 
his term beyond March 1962, the date that had been 
tentatively set for his discharge, solely because petitioner 
refused to admit his guilt.1 2 Shortly after the appear-
ance, the Adult Authority rescinded its earlier action 
scheduling petitioner for release in 1962; no new date 
for release was fixed, and petitioner has remained in 
custody continuously since that time.

The petition for habeas corpus stated flatly that the 
appearance before the Authority in June 1961 was for 
routine parole consideration; petitioner claimed that he 
had been free from infractions of prison rules for at least

1 See Cal. Penal Code § 1168 (1956) and provisions there listed.
2 Petitioner claimed that his discussion with the members of the 

Authority had turned to what he planned to do if released. When 
petitioner stated that he expected to go “to Bakersfield,” one mem-
ber responded: “But that is where you got into this trouble. What 
are you planning to do there?” Petitioner declared, “I’m going to 
fight my case,” prompting the member to ask whether petitioner 
had not admitted to the Authority, two years earlier, that he was 
guilty. After petitioner denied the previous admission, the members 
raised—assertedly for the first time—the possibility of extending 
petitioner’s term.
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a year prior to the appearance. He further declared 
that he was given no reason for the redetermination of 
his sentence, and received no notice or hearing concern-
ing any possible basis for such action. In conclusion, 
petitioner stated that, “obviously, the only reason for this 
action was to coerce petitioner to plead guilty and not 
challenge his conviction after being released on discharge.”

Respondents filed no response to the petition in the 
District Court. That court denied the writ without a 
hearing, in a brief order stating that no federal questions 
had been presented. The Court of Appeals for the Ninth 
Circuit denied a certificate of probable cause to appeal 
for the reasons expressed by the District Court, and peti-
tioner applied to this Court for a writ of certiorari. On 
the facts recited by petitioner, we granted certiorari to 
consider his contention that his privilege against compul-
sory self-incrimination had been infringed by the prison 
authorities. 393 U. S. 1062 (1969).

In its brief on the merits, respondents have brought to 
our attention a series of prison documents, whose accuracy 
has in no way been drawn into question by petitioner, 
that cast petitioner’s detention in a light wholly different 
from that shed by his petition for certiorari. These docu-
ments show that in December 1960 Conway was served 
with a notice charging him with violation of prison rules 
and informing him that the violation might result in a 
refixing of his prison term; he attended a hearing at 
which he was found guilty of fighting with another 
prisoner and was sentenced to three days in isolation, 
with a recommendation that his Adult Authority appear-
ance be postponed until June 1961. Following that 
appearance, as petitioner notes, the Authority rescinded 
its earlier action fixing a determinate sentence, thereby 
reinstating by operation of law his initial indeterminate 
sentence. Thus, it now appears respondents have docu-
mentary evidence that the actual facts simply do not
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present the issue for which certiorari was granted by us.
That this imposition on this Court has been revealed 

only at this late stage seems to have been the result of 
the policy of the Attorney General of California, as ex-
plained in the respondents’ brief, to make no response to 
habeas corpus petitions of state prisoners unless the court 
in which a petition is filed requests a response, as for 
example, so respondents say, by issuing an order to show 
cause why the writ should not be granted. Since no 
response eventuated in this instance and respondents also 
failed to flush the problem at the certiorari stage,3 both 
this Court and the attorney appointed by the Court to 
represent petitioner here have unwittingly been placed in 
the unfortunate posture of addressing a situation that 
does not exist.

In this state of affairs we decline to adjudicate this case. 
Were we to pass upon the purely artificial and hypo-
thetical issue tendered by the petition for certiorari we 
would not only in effect be rendering an advisory opinion 
but also lending ourselves to an unjustifiable intrusion 
upon the time of this Court. Accordingly, the writ of 
certiorari is dismissed as improvidently granted.

It is so ordered.

3 In response to the petition for certiorari respondents merely 
locked horns with the allegations of the petition as filed, without 
drawing the Court’s attention to the actual facts as subsequently 
revealed in its brief on the merits.
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NATIONAL SMALL SHIPMENTS TRAFFIC CON-
FERENCE, INC., et  al . v. MIDDLEWEST 

MOTOR FREIGHT BUREAU et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MINNESOTA

No. 539. Decided December 8, 1969

Appeal dismissed.

Arthur A. Arsham and John J. C. Martin for 
appellants.

Roland Rice for Middlewest Motor Freight Bureau 
et al., and Solicitor General Griswold and Fritz Kahn 
for the Interstate Commerce Commission, appellees.

Per  Curiam .
The motions to dismiss are granted and the appeal is 

dismissed for want of jurisdiction.

INTERNATIONAL NICKEL CO., INC. v. 
CITY OF BAYONNE

APPEAL FROM THE SUPREME COURT OF NEW JERSEY

No. 542. Decided December 8, 1969

54 N. J. 94, 253 A. 2d 545, appeal dismissed.

Prospero DeBona for appellant.
Nicholas A. Panepinto for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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AMBROSE et  al . v. WELLS et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK

No. 580. Decided December 8, 1969

Appeal dismissed.

John M. Armentano for appellants.
Robert B. McKay for Wells, and Louis J. Lefkowitz, 

Attorney General of New York, pro se, and George D. 
Zuckerman, Assistant Attorney General, for Rockefeller 
et al., appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction.

GOODING, WARDEN v. WILSON

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF GEORGIA

No. 582. Decided December 8, 1969

303 F. Supp. 952, appeal dismissed.

Arthur K. Bolton, Attorney General of Georgia, 
Harold N. Hill, Jr., Executive Assistant Attorney Gen-
eral, Marion 0. Gordon and Courtney Wilder Stanton, 
Assistant Attorneys General, and Franklin Pierce for 
appellant.

Per  Curiam .
The motion of the appellee for leave to proceed in 

forma pauperis is granted. The motion to dismiss is 
granted and the appeal is dismissed for want of 
jurisdiction.
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PERK, AUDITOR OF CUYAHOGA COUNTY v.
OHIO ex  rel . CORRIGAN, PROSECUTING 

ATTORNEY OF CUYAHOGA COUNTY

APPEAL FROM THE SUPREME COURT OF OHIO

No. 590. Decided December 8, 1969

19 Ohio St. 2d 1, 249 N. E. 2d 525, appeal dismissed.

Gerald A. Donahue and Donald M. Robiner for 
appellant.

John T. Corrigan, pro se, and John L. Dowling for 
appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

Mr . Justic e Douglas  is of the opinion that probable 
jurisdiction should be noted.

MISSISSIPPI POWER & LIGHT CO. v. CAPITAL 
ELECTRIC POWER ASSN.

APPEAL FROM THE SUPREME COURT OF MISSISSIPPI

No. 611. Decided December 8, 1969

222 So. 2d 399, appeal dismissed.

Bernard G. Segal, Samuel D. Slade, Sherwood W. Wise, 
Garner W. Green, and Joshua Green for appellant.

T. Harvey Hedgepeth for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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BALTHAZAR et  ux . v . MARI LTD. et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF ILLINOIS

No. 593. Decided December 8, 1969

301 F. Supp. 103, affirmed.

Marshall Patner for appellants.
Maurice P. Raizes for Mari Ltd. et al., and Daniel P. 

Coman, Thomas E. Brannigan, and Dean H. Bilton for 
Boyle, appellees.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.

Mr . Justice  Douglas  is of the opinion that probable 
jurisdiction should be noted.

MATHIS v. NELSON, WARDEN

APPEAL FROM THE SUPREME COURT OF CALIFORNIA

No. 620, Mise. Decided December 8, 1969

70 Cal. 2d 467, 450 P. 2d 290, appeal dismissed and certiorari 
denied.

Thomas C. Lynch, Attorney General of California, 
Albert W. Harris, Jr., Assistant Attorney General, and 
Robert R. Granucci, Deputy Attorney General, for 
appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.
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NEW ORLEANS CHAPTER, ASSOCIATED GEN-
ERAL CONTRACTORS OF AMERICA,

INC. v. UNITED STATES

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF LOUISIANA

No. 599. Decided December 8, 1969

Affirmed.

R. Emmett Kerrigan, Ralph L. Kaskell, Jr., and 
George W. Wise for appellant.

Solicitor General Griswold, Assistant Attorney General 
McLaren, and Irwin A. Seibel for the United States.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.

Mr. Justice  Black  is of the opinion that probable 
jurisdiction should be noted.

HUESDASH v. HASKINS, CORRECTIONAL 
SUPERINTENDENT

APPEAL FROM THE SUPREME COURT OF OHIO

No. 816, Mise. Decided December 8, 1969

Appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.
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UNITED FUEL GAS CO. v. HADEN, TAX COM-
MISSIONER OF WEST VIRGINIA

APPEAL FROM THE SUPREME COURT OF APPEALS 
OF WEST VIRGINIA

No. 617. Decided December 8, 1969

----  W. Va. ---- , 167 S. E. 2d 890, appeal dismissed and certiorari 
denied.

C. E. Goodwin for appellant.
Chauncey H. Browning, Jr., Attorney General of West 

Virginia, and William F. Carroll, Assistant Attorney 
General, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.

INGRAM v. CALIFORNIA

APPEAL FROM THE COURT OF APPEAL OF CALIFORNIA, 
SECOND APPELLATE DISTRICT

No. 1017, Mise. Decided December 8, 1969

272 Cal. App. 2d 435, 77 Cal. Rptr. 423, appeal dismissed and 
certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as 
a petition for a writ of certiorari, certiorari is denied.
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FOSTER v. CALDWELL, INDUSTRIAL 
INSTITUTE SUPERINTENDENT

APPEAL FROM THE SUPREME COURT OF GEORGIA

No. 72, Mise. Decided December 8, 1969

225 Ga. 1, 165 S. E. 2d 724, appeal dismissed and certiorari denied.

Reber F. Boult, Jr., Charles Morgan, Jr., Melvin L. 
Wulf, and Eleanor Holmes Norton for appellant.

Arthur K. Bolton, Attorney General of Georgia, Harold 
N. Hill, Jr., Executive Assistant Attorney General, and 
Marion 0. Gordon, Assistant Attorney General, for 
appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.
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McMANN, WARDEN, et  al . v . ROSS et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT

No. 153. Decided December 8, 1969

409 F. 2d 1016, vacated and remanded as to respondent Ross.

Louis J. Lejkowitz, Attorney General of New York, 
Samuel A. Hirshowitz, First Assistant Attorney General, 
and Lillian Z. Cohen and Brenda Soloff, Assistant Attor-
neys General, for petitioners.

Thomas D. Barr for respondent Ross.
Frank S. Hogan, pro se, and Michael R. Juviler for 

the District Attorney of New York County as amicus 
curiae urging reversal.

Per  Curiam .
Upon consideration of the suggestion of mootness by 

reason of the death of respondent Ross the judgment 
of the Court of Appeals, as to Ross, is vacated and the 
case as to him is remanded to the United States District 
Court for the Eastern District of New York with direc-
tions to dismiss the petition for writ of habeas corpus 
as moot.
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396 U. S. December 8, 1969

CARLOS v. NEW YORK

ON PETITION FOR WRIT OF CERTIORARI TO THE COURT OF 
APPEALS OF NEW YORK

No. 524. Decided December 8, 1969

Certiorari granted; 24 N. Y. 2d 865, 248 N. E. 2d 924, reversed.

Herald Price Fahringer and Eugene Gressman for 
petitioner.

Per  Curiam .
The petition for a writ of certiorari is granted and the 

judgment is reversed, Redrup v. New York, 386 U. S. 767.

The  Chief  Justice  and Mr . Justice  Harlan  are of 
the opinion that certiorari should be denied. However, 
the case having been taken for review, they would affirm 
the judgment of the state court upon the premises stated 
in Mr . Justice  Harlan ’s separate opinion in Roth v. 
United States, 354 U. S. 476, 496 (1957), and in his dis-
senting opinion in Memoirs v. Massachusetts, 383 U. S. 
413, 455 (1966).
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SHANKER et  al . v. RANKIN, CORPORATION 
COUNSEL OF THE CITY OF NEW YORK

APPEAL FROM THE COURT OF APPEALS OF NEW YORK

No. 552. Decided December 8, 1969

25 N. Y. 2d 780, 250 N. E. 2d 584, appeal dismissed.

Ralph P. Katz for appellants.
J. Lee Rankin, pro se, Frederic S. Nathan, and Stanley 

Buchsbaum for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

Mr . Justice  Black  and Mr . Justi ce  Douglas  are 
of the opinion that probable jurisdiction should be noted.
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HOUSE OF SEAGRAM, INC. v. STATE LIQUOR 
AUTHORITY et  al .

APPEAL FROM THE COURT OF APPEALS OF NEW YORK

No. 563. Decided December 8, 1969

25 N. Y. 2d 865, 250 N. E. 2d 873, appeal dismissed and certiorari 
denied.

H. Gardner Ingraham and Emanuel Becker for 
appellant.

Louis J. Lefkowitz, Attorney General of New York, 
Ruth Kessler Toch, Solicitor General, and Grace K. 
Banoff for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.

Mr . Justic e Douglas  is of the opinion that probable 
jurisdiction should be noted.
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FIRST NATIONAL BANK IN PLANT CITY v. 
DICKINSON, COMPTROLLER OF

FLORIDA, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT

No. 19. Argued October 16, 1969—Decided December 9, 1969*

Petitioner in No. 19, a national bank in Florida, having been granted 
permission by the Comptroller of the Currency of the United 
States, operated two off-premises services. (1) The bank operated 
an armored car (a “mobile drive-in”), equipped with a glass 
window and customer’s service counter and staffed by a driver-
guard and teller (both bank employees). The armored car de-
livered cash in exchange for checks and received cash and checks 
at the depositors’ premises, the bank insuring the funds during 
transit. (2) In a shopping center about a mile from the home 
premises the bank maintained a secured receptacle, to which 
customers had keys, equipped with a writing table and bank 
forms. Monies and night bags were left at this facility, which 
was serviced daily by the armored car, the teller recording 
deposits by the customer’s number and the driver-guard verifying 
all items collected by the teller. For these off-premises services 
the bank used a “Comprehensive Dual Control Contract” and 
transmittal slips which specified that in transporting funds the 
bank acted as agent for the customer and that funds would not 
be deemed deposited until delivered at the bank. Under § 7 of the 
McFadden Act a national bank may establish and operate a 
“branch” only under such conditions as state law would authorize 
a state bank to establish and operate such a branch. The Florida 
Comptroller requested petitioner bank to cease both services as 
violative of Florida law, which prohibits branch banking alto-
gether. Thereupon the bank brought suit in the District Court 
for declaratory and injunctive relief. The United States Comp-
troller intervened on the bank’s side and several state banks 
intervened in support of the Florida Comptroller. The District

*Together with No. 34, Camp, Comptroller of the Currency v. 
Dickinson, Comptroller of Florida, et al., also on writ of certiorari 
to the same court.



FIRST NATIONAL BANK v. DICKINSON 123

122 Syllabus

Court held for petitioners, concluding that the services did not 
constitute branching within the meaning of § 7 (f) of the McFad-
den Act, which as set forth in 12 U. S. C. § 36 (f) defines a 
“branch” as including “any branch bank, branch office, branch 
agency, additional office, or any branch place of business ... at 
which deposits are received, or checks paid, or money lent.” The 
Court of Appeals reversed. Held:

1. The policy of “competitive equality” between national and 
state banks is firmly embedded in the statutes governing the 
national banking system, and under the McFadden Act a national 
bank may establish a “branch” within the meaning of the federal 
definition in 12 U. S. C. § 36 (f) only under the same conditions 
as state law would authorize a state bank to do so, First National 
Bank of Logan v. Walker Bank & Trust Co., 385 U. S. 252. 
Pp. 130-133.

2. The term “branch bank” in 12 U. S. C. § 36 (f) includes 
any place for receiving deposits apart from the chartered prem-
ises. Here (regardless of the formal arrangements between the 
bank and its contracting customers) at the time a customer delivers 
money either to the armored car or the stationary receptacle, the 
bank has received a deposit within the meaning of that provision, 
and the place of the delivery is an “additional office or . . . branch 
place of business ... at which deposits are received” within the 
federal definition of a branch bank in the statute. Pp. 134-137.

3. Since Florida does not permit branching privileges to state 
banks, the congressional policy of competitive equality forecloses 
the Comptroller of the Currency from modifying that standard. 
P. 138.

400 F. 2d 548, affirmed.

Robert S. Edwards argued the cause and filed briefs 
for petitioner in No. 19. Deputy Solicitor General 
Springer argued the cause for petitioner in No. 34. With 
him on the briefs were Solicitor General Griswold, As-
sistant Attorney General Ruckelshaus, Robert V. 
Zener, and Robert E. Kopp.

William Reece Smith, Jr., argued the cause for re-
spondents in both cases. With him on the brief was 
V. Carroll Webb.
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James F. Bell, by special leave of Court, argued the 
cause for the National Association of Supervisors of 
State Banks as amicus curiae urging affirmance in both 
cases. With him on the brief was Brian C. Elmer.

E. Barrett Prettyman, Jr., filed a brief for the First 
National Bank of Cornelia, Georgia, et al. as amici curiae 
urging reversal in both cases.

Briefs of amici curiae urging affirmance in both cases 
were filed by Arthur K. Bolton, Attorney General of 
Georgia, Harold N. Hill, Jr., Executive Assistant Attor-
ney General, J. Robert Coleman and Robert J. Castellani, 
Assistant Attorneys General, Robert Morgan, Attorney 
General of North Carolina, and Millard R. Rich, Jr., 
Assistant Attorney General, for the States of Georgia 
and North Carolina, and by Horace R. Hansen for the 
Independent Bankers Association of America et al.

Mr . Chief  Justice  Burger  delivered the opinion of 
the Court.

In these cases we are called upon to construe § 7 of the 
McFadden Act of 1927, 44 Stat. 1228, as amended, 12 
U. S. C. § 36, as it relates to the definition of a branch 
bank for the purpose of determining the scope of branch 
banking available to a national bank in a State that 
prohibits branches for state banks.

12 U. S. C. § 36 (f) provides in pertinent part:
“(f) The term ‘branch’ as used in this section shall 

be held to include any branch bank, branch office, 
branch agency, additional office, or any branch place 
of business ... at which deposits are received, or 
checks paid, or money lent.”

Florida prohibits all branch banking by state chartered 
banks; by statute a Florida bank may “have only one 
place of doing business,” and all the business of the
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bank is to be carried on at that place “and not else-
where.” 1 The issue must be resolved by determining 
what constitutes a “branch” or “additional office”; there 
is a threshold question of the extent to which this is 
governed by federal law.

The First National Bank in Plant City, Florida, is a 
national banking association organized and operated pur-
suant to the National Bank Act, 12 U. S. C. § 21 et seq.; 
it sought and received from the United States Comp-
troller of the Currency permission to operate two serv-
ices for the convenience of customers; one wras an 
armored car messenger service and the other an off- 
premises receptacle for the receipt of packages containing

1 Florida Stat. § 659.06 (1) (a) (1965) provides:
“659.06 Place of transacting business; school savings; drive-in 

facilities.—
“(1) (a) Any bank or trust company shall have only one place of 

doing business, which shall be located in the community specified in 
its original articles of incorporation, and the business of the bank 
or trust company shall be transacted at its banking house so located 
in said community specified, and not elsewhere. . . .

“(2) With the prior written approval of the commissioner a 
bank may operate a drive-in facility or walk-up facility providing 
one or more tellers to serve patrons in vehicles and on foot. It 
shall not be necessary that such facility be a part of or physically 
connected to the main banking room or building of the bank if the 
facility is located on the property on which the main banking 
house is situated or on property contiguous thereto. Property 
which is separated from the property on which the main banking 
house is situated only by a street, walkway or alley  way shall, for 
the purposes of this subsection, be deemed contiguous to the prop-
erty on which the main banking house is situated.

“The operation of any drive-in or walk-up facility which is not 
located on the property on which the main banking house is situ-
ated or on property contiguous thereto shall constitute a violation 
of subsection (1); provided, however, subsection (2) shall not 
apply to any facilities existing on or prior to January 1, 1965.”
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cash or checks for deposit. The Comptroller’s letter 
authorizing the armored car messenger service relied 
upon paragraph 7490 of the Comptroller’s Manual for 
National Banks,2 a relatively recent ruling which specifi-
cally authorizes such a service. A second letter author-
izing construction of an off-premises receptacle authorized 
such a service “as an incident to” the bank’s ordinary 
business. Both letters contained explicit instructions 
to First National designed to insure that deposits so re-
ceived would not become bank liabilities until actually 
in the hands of the bank teller at the chartered office 
or regular “banking house”; and that checks cashed 
for customers would be deemed paid at the bank when 
the cash was handed to the messenger, not when the 
cash was delivered to the customer by the armored car 
teller.

Relying on these letters, First National offered an 
armored car service and a secured receptacle for receipt 
of monies intended as deposits. The bank advertised 
“Full Service Banking at your doorstep . . .” and 
a “mobile drive-in . . . where customers may be 
served . . . .” A more detailed examination of the 
services shows that customers having an account with 
First National could, upon signing a “Comprehensive

2 Comptroller’s Manual for National Banks 7490.
“Messenger Service
“To meet the requirements of its customers, a national bank 

may provide messenger service by means of an armored car or 
otherwise, pursuant to an agreement wherein it is specified that 
the messenger is the agent of the customer rather than of the bank. 
Deposits collected under this arrangement are not considered as 
having been received by the bank until they are actually delivered 
to the teller at the bank’s premises. Similarly, a check is con-
sidered as having been paid at the bank when the money is handed 
to the messenger as agent for the customer.”
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Dual Control Contract/’3 arrange to have the armored 
car call at their place of business to pick up cash and 
checks for deposit, or to bring cash to them in exchange 
for checks delivered to the armored car teller. The 
contract provided that in each situation the bank’s 
armored car messenger would be the agent of the cus-
tomer. Additionally, proffered deposits were accom-
panied by a transmittal slip upon which the customer 
itemized the funds being deposited in the same manner 
as with deposits made at the chartered office of the 
bank. The transmittal slip contained a “Contract” 
which provided that in this off-premises transaction the 
bank was the agent of the customer, and that “the trans-
mittal of said currency, coin and checks, shall not be 
deemed to be a deposit until delivered into the hands of 
the bank’s tellers at the said banking house.” 4 Sums

3 “Comprehensive Dual Control Contract
“As agent for the undersigned depositor, The First National Bank 
Messenger will transport monies of the depositor to and from the 
banking house.
“Under the Comprehensive Dual Control Contract, all monies, 
transported solely in padlocked money bags furnished by bank, 
shall be opened only under the dual control of two bank’s tellers. 
For this purpose, bank will retain a pass key for depositor’s 
bag(s); a key for each bag will be furnished depositor. The 
depositor expressly authorizes the service described and agrees to 
accept the bank’s count of monies as final.
“The First National Bank in Plant City maintains hazard insurance 
covering holdup, employee fidelity, etc., for the benefit of the 
depositor for all amounts delivered to bank’s messenger for delivery 
to bank and for all amounts requisitioned by depositor for delivery 
from bank to depositor. Unless otherwise authorized in writing, 
only the undersigned shall be permitted to receipt the bank’s 
messenger for monies delivered to depositor. . . .”

4 “Contract
“First National Bank, Plant City, Fla., as messenger and agent 
for Principal named on front side hereof, agrees to transmit 
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of cash for transmission to the customer were accom-
panied by a charge slip indicating that the customer’s 
account had been charged for the amount of the order.

The armored car was owned and controlled by the 
bank; the teller and driver-guard in the car were bank 
employees. The bank paid the cost of armored car 
operations and assumed complete responsibility for the 
monies, checks, and deposits during transit by means 
of an insurance policy bought and paid for by it to 
protect the customer and the bank. The armored car 
service operated six days per week in Plant City and 
the surrounding trade area in Hillsborough and Polk 
Counties. The armored car had a plate glass window, 
a sliding drawer, and a counter on one side where cus-
tomers might be served. The truck bore the name of 
the bank and had two-way radiophone communication 
with the bank. All movements and routing of the 
armored car were directed by the bank. First National 
handled about $1,000,000 per week through the armored 
car.

The stationary off-premises receptacle for receipt of 
monies intended for deposit was located in a shopping 
center one mile from First National’s banking house in 
a space leased by the bank. The facility consisted of 
a secured receptacle for monies and night bags, together

the currency, coin and checks detailed on the front side hereof to 
the bank’s offices at 302 West Haines Street, Plant City, Fla. 
for deposit to Principal’s account. It is agreed and understood by 
Principal and the bank that in transmitting said currency, coin 
and checks, the bank is acting solely as agent for said Principal 
and that the transmittal of said currency, coin and checks, shall 
not be deemed to be a deposit until delivered into the hands of 
the bank’s tellers at the said banking house.
“The bank maintains hazard insurance covering holdup, employee 
fidelity, etc. for the protection of the Principal for all amounts and 
items delivered to the bank’s messenger by said Principal.”
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with a writing table supplied with envelopes and trans-
mittal slips identical to those used by the armored car 
messenger service. The envelopes recited that the funds 
transported were accepted in accordance with the con-
tract printed on the transmittal slip. A sign at the 
receptacle recited that the messenger who collected the 
funds acted as agent for the customer, that funds would 
not be deemed to have been deposited until delivered at 
the bank’s premises, and that insurance on the funds 
was provided by the bank. Customers maintaining an 
account with the bank who had signed the Compre-
hensive Dual Control Contract were issued a key to 
open the off-premises depository to drop off the night 
pouches in the receptacle. The armored car serviced 
the receptacle daily. The armored car teller, upon mak-
ing pickups of such night pouches, promptly identified 
all monies and other items placed in the depository and 
immediately recorded them by the depositor’s number. 
The driver-guard verified all items collected by the teller 
and signed the written bank record identifying the 
monies obtained at the stationary depository.

On September 28, 1966, the Comptroller of the State 
of Florida, respondent herein, addressed a letter to First 
National advising it that the proposed depository then 
under construction and the provision of an armored car 
messenger service would each violate the prohibition 
under Florida law against branch banking. The letter 
requested that First National cease and desist all such 
operations.

First National then sued in the United States District 
Court for the Northern District of Florida seeking de-
claratory and injunctive relief against respondent. The 
United States Comptroller intervened as plaintiff on 
the side of First National; several state banks inter-
vened to support the Florida Comptroller. The Dis-
trict Court granted judgment for petitioners, 274 F.
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Supp. 449 (D. C. N. D. Fla. 1967). The Court of 
Appeals reversed, 400 F. 2d 548 (C. A. 5th Cir. 1968). 
We affirm the Court of Appeals.
Federal Statute and Policy

The conditions under which national banks may 
establish branches are embodied in § 7 of the McFadden 
Act, 44 Stat. 1228, as amended, codified in 12 U. S. C. 
§ 36. One such condition is that a “branch” may be 
established only when, where, and how state law would 
authorize a state bank to establish and operate such a 
branch, 12 U. S. C. § 36 (c).5 First National Bank of 
Logan v. Walker Bank & Trust Co., 385 U. S. 252 
(1966).

We have noted that the State of Florida permits no 
branch banking under a statute providing that banks are 
to “have only one place of doing business”; the business 
of the bank may be transacted at that place “and not 
elsewhere.”6 The parties agree generally that the 
McFadden Act permits national banks to branch if and 
only if the host State would permit one of its own banks 
to branch; the Florida Bank Comptroller insists that the 
State of Florida unequivocally forbids off-premises bank-

5 The National Bank Act, 44 Stat. 1228, 12 U. S. C. §§36 (c)(1) 
and (2) provides:

“(c) A national banking association may, with the approval of the 
Comptroller of the Currency, establish and operate new branches: 
(1) Within the limits of the city, town or village in which said asso-
ciation is situated, if such establishment and operation are at the 
time expressly authorized to State banks by the law of the State 
in question; and (2) at any point within the State in which said 
association is situated, if such establishment and operation are at 
the time authorized to State banks by the statute law of the State 
in question by language specifically granting such authority affirma-
tively and not merely by implication or recognition, and subject 
to the restrictions as to location imposed by the law of the State on 
State banks.”

6 See n. 1, supra.
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ing of any kind. Thus the lines are clearly drawn; the 
question presented is whether the activities of First 
National authorized by the United States Comptroller 
are branch banking.

At the outset we note that, while Congress has abso-
lute authority over national banks, the federal statute 
has incorporated by reference the limitations which state 
law places on branch banking activities by state banks. 
Congress has deliberately settled upon a policy intended 
to foster “competitive equality.” Walker Bank, 385 
U. S., at 261. State law has been utilized by Congress to 
provide certain guidelines to implement its legislative 
policy.

We need not review the legislative history of the 
McFadden Act and prior national bank legislation as 
it relates to this problem; that task was performed by 
Mr. Justice Clark in Walker Bank, supra, where a 
unanimous Court noted that the McFadden Act was a 
response to the competitive tensions inherent in a dual 
banking structure where state and national banks coexist 
in the same area. That Act reflects the congressional 
concern that neither system have advantages over the 
other in the use of branch banking. A House Report 
shows that in 1926 there was congressional concern to 
protect national banks from the unrestricted branch 
bank competition of state banks:

“The present situation is intolerable to the national 
banking system. The bill proposes the only prac-
ticable solution by stopping the further extension of 
state-wide branch banking in the Federal reserve 
system by State member banks and by permitting 
national banks to have branches in those cities where 
State banks are allowed to have them under State 
laws.” H. R. Rep. No. 83, 69th Cong., 1st Sess., 
7 (1926).
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The bill to which this report was addressed failed to 
pass in the Senate. In tracing the legislative history of 
the bill which passed the following year, this Court in 
Walker Bank, supra, observed:

“The intent of the Congress to leave the question 
of the desirability of branch banking up to the 
States is indicated by the fact that the Senate struck 
from the House bill the time limitation, thus per-
mitting a subsequent change in state law to have a 
corresponding effect on the authority of national 
banks to engage in branching. The Senate Report 
concluded that the Act should permit ‘national 
banks to have branches in those cities where State 
banks are allowed to have them under State laws.’ ” 
385 U. S., at 258, quoting from S. Rep. No. 473, 
69th Cong., 1st Sess., 14 (1926).

At the time of its enactment into law, Representative 
McFadden stated that:

“As a result of the passage of this act, the national 
bank act has been so amended that national banks 
are able to meet the needs of modern industry and 
commerce and competitive equality has been estab-
lished . . . .” 68 Cong. Rec. 5815 (1927). (Em-
phasis supplied.)

When the economic depression of the 1930’s brought 
on widespread bank failures, Congress responded by 
amending the McFadden Act with the passage of the 
Banking Act of 1933, which further strengthened the 
policy of competitive equality. Some Members argued 
that bank failures were due to the undercapitalization 
of small rural banks and sought to authorize national 
banks to engage in branch banking without regard to 
state law; but that approach was rejected. As finally 
passed, the Act was reported to the House by one of



FIRST NATIONAL BANK v. DICKINSON 133

122 Opinion of the Court

the members of the Conference Committee, Represent-
ative Luce, with this statement:

“In the controversy over the respective merits 
of what are known as ‘unit banking’ and ‘branch 
banking’ . . . branch banking has been steadily 
gaining in favor. It is not, however, here proposed 
to give the advocates of branch banking any advan-
tage. We do not go an inch beyond saying that 
the two ideas shall compete on equal terms and 
only where the States make the competition possible 
by letting their own institutions have branches.” 
385 U. S., at 260, quoting from 77 Cong. Rec. 5896 
(1933). (Emphasis supplied.)

The policy of competitive equality is therefore firmly 
embedded in the statutes governing the national bank-
ing system. The mechanism of referring to state law 
is simply one designed to implement that congressional 
intent and build into the federal statute a self-executing 
provision to accommodate to changes in state regulation.

We reject the contention made by amicus curiae Na-
tional Association of Supervisors of State Banks to the 
effect that state law definitions of what constitutes 
“branch banking” must control the content of the fed-
eral definition of § 36 (f).7 Admittedly, state law comes 
into play in deciding how, where, and when branch banks 
may be operated, Walker Bank, supra, for in § 36 (c) 
Congress entrusted to the States the regulation of branch-
ing as Congress then conceived it. But to allow the 
States to define the content of the term “branch” would 
make them the sole judges of their own powers. Con-

7 In their briefs before this Court, the litigants are all in agree-
ment that federal law alone applies to resolve the threshold question 
whether the challenged activity falls within the definition of “branch.” 
Reply Brief for the Comptroller of the Currency 2; Respondents’ 
Brief 41, 44.
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gress did not intend such an improbable result, as appears 
from the inclusion in § 36 of a general definition of 
“branch.” On this point the language of the Court 
of Appeals perhaps overstated the relation of state law 
to the problem, since the threshold question is to be 
determined as a matter of federal law, having in mind 
the congressional intent that so far as branch banking 
is concerned “the two ideas shall compete on equal 
terms and only where the States [allow] their own 
institutions [to] have branches.” In short, the defini-
tion of “branch” in § 36 (f) must not be given a re-
strictive meaning which would frustrate the congres-
sional intent this Court found to be plain in Walker 
Bank, supra*
Federal Definition of Branch Bank

Against this background, we turn to the question 
whether the off-premises business activities conducted 
by First National amounted to “branch” banking within 
the meaning of the McFadden Act. Since national 
banks are “necessarily subject to the paramount author-
ity of the United States,” First National Bank in St. 
Louis v. Missouri, 263 U. S. 640, 656 (1924), we consult 
that part of the McFadden Act that defines the term 
“branch.” 12 U. S. C. § 36 (f) provides:

“(f) The term ‘branch’ as used in this section 
shall be held to include any branch bank, branch 
office, branch agency, additional office, or any branch 
place of business ... at which deposits are re-
ceived, or checks paid, or money lent.”

8 Representative McFadden described the definitional section of 
the Act as providing that:
“Any place outside of or away from the main office where the bank 
carries on its business of receiving deposits, paying checks, lending 
money, or transacting any business carried on at the main office, is a 
branch.” 68 Cong. Rec. 5816 (1927).
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Although the definition may not be a model of preci-
sion, in part due to its circular aspect, it defines the 
minimum content of the term “branch”; by use of the 
word “include” the definition suggests a calculated in-
definiteness with respect to the outer limits of the term. 
However, the term “branch bank” at the very least in-
cludes any place for receiving deposits or paying checks 
or lending money apart from the chartered premises; 
it may include more. It should be emphasized that, 
since § 36 (f) is phrased in the disjunctive, the offering 
of any one of the three services mentioned in that 
definition will provide the basis for finding that “branch” 
banking is taking place. Thus not only the taking of 
deposits but also the paying of checks or the lending 
of money could equally well provide the basis for such 
a finding. Although the District Court briefly dis-
cussed the possibility that checks were being paid, 
we confine ourselves to the question of whether deposits 
were received. Specifically, we must resolve the ques-
tion whether the mobile armored car service and sta-
tionary deposit receptacle singly or together fall within 
the ambit of that section. As to the receiving of de-
posits, the functions of the two facilities are essentially 
the same, hence they may be considered together.

First National and the Comptroller of the Currency 
urge that the challenged activity does not amount to 
branch banking under § 36 (f). First National relies 
heavily, if indeed not entirely, upon carefully drawn 
contracts with its customers who use armored car or 
deposit receptacle services. The bank urges that, “de-
posit” being a word of art, the determination of when 
a deposit is made is not a casual one inasmuch as that 
determination fixes important legal relationships of the 
parties.

The bank also urges that creation of a deposit being 
purely a matter of intent, the issue is governed exclu-
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sively by the private contract. Since these contracts 
must be interpreted under state law, the argument 
runs, no “deposit” is actually received as such until 
monies delivered to the armored car or the receptacle 
are physically delivered into the hands of a bank teller 
at the chartered premises. Until such time the bank 
may not, under the contracts, be held to account for 
the customer’s funds.

We have no difficulty accepting the bank’s argument 
that the debtor-creditor relationship is a creature of 
contract and that the parties can agree that until monies 
are physically delivered to the bank no deposit will be 
credited to the customer’s account.9 We are satisfied, 
however, that the contracts have no significant purpose 
other than to remove the possibility that the monies 
received will become “deposits” in the technical and 
legal sense until actually delivered to the chartered 
premises of the bank.

We do not challenge the right of the contracting 
parties to fix rights and risks as between themselves; 
nothing in the law precludes the parties from agreeing, 
for example, that the bank does not assume the status 
of bailee, with liability for loss of money in transit. But 
while the contracting parties are free to arrange their 
private rights and liabilities as they see fit, it does not 
follow that private contractual arrangements, binding 
on the parties under state law, determine the meaning 
of the language or the reach of § 36 (f).

Because the purpose of the statute is to maintain 
competitive equality, it is relevant in construing “branch” 
to consider, not merely the contractual rights and liabili-
ties created by the transaction, but all those aspects of 
the transaction that might give the bank an advantage

9 5A A. Michie on Banks and Banking §§ 4a, 5, 14, 15 and 17 
(1950); 10 Am. Jur. 2d Banks §358 (1963); 9 C. J. S. Banks and 
Banking §269 (1938).
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in its competition for customers. Unquestionably, a 
competitive advantage accrues to a bank that provides 
the service of receiving money for deposit at a place 
away from its main office; the convenience to the cus-
tomer is unrelated to whether the relationship of debtor 
and creditor is established at the moment of receipt or 
somewhat later.

We need not characterize the contracts as a sham or 
subterfuge in order to conclude that the conduct of the 
parties and the nature of their relations bring First Na-
tional’s challenged activities within the federal definition 
of branch banking. Here, penetrating the form of the 
contracts to the underlying substance of the transaction, 
we are satisfied that at the time a customer delivers 
a sum of money either to the armored truck or the sta-
tionary receptacle, the bank has, for all purposes con-
templated by Congress in § 36 (f), received a deposit. 
The money is given and received for deposit even though 
the parties have agreed that its technical status as a 
“deposit” which may be drawn on is to remain inchoate 
for the brief period of time it is in transit to the chartered 
bank premises. The intended deposits are delivered and 
received as part of a large-scale continuing mode of con-
ducting the banking business designed to bring basic bank 
services to the customers.

Since the putative deposits are in fact “received” by 
a bank facility apart from its chartered place of busi-
ness, we are compelled, in construing § 36 (f), to view 
the place of delivery of the customer’s cash and checks 
accompanied by a deposit slip as an “additional office, 
or . . . branch place of business ... at which deposits 
are received.” 10

10 We need not here try to draw fine distinctions around relatively 
isolated, sporadic, and inconsequential transactions where a bank 
employee carries cash to a customer to cash a check, or secures a 
signature on a note in exchange for a check delivered off premises.
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Here we are confronted by a systematic attempt to 
secure for national banks branching privileges which 
Florida denies to competing state banks. The utility 
of the armored car service and deposit receptacle are 
obvious; many States permit state chartered banks to 
use this eminently sensible mode of operations, but 
Florida’s policy is not open to judicial review any more 
than is the congressional policy of “competitive equal-
ity.” Nor is the congressional policy of competitive 
equality with its deference to state standards open to 
modification by the Comptroller of the Currency.11

Affirmed.

Mr . Just ice  Douglas , dissenting.
It will come as a shock, where common sense is the 

guide, to learn that an armored car picking up merchants’ 
cash boxes and checks is a branch bank. Conceivably 
a bank could use an armored car as a place of business 
by stationing it at designated places during designated 
hours for opening accounts, receiving deposits, making

11 In 1963 Comptroller Saxon, author of If 7490 in the Comptroller’s 
Manual for National Banks, supra, n. 2, declared that “[t]he branch-
ing powers of National Banks should, in my judgment, not be 
limited according to those policies which the individual States 
find appropriate to meet their local needs through State-chartered 
banks.” Saxon, Branching Powers and the Dual Banking System, 
101 Comp. Currency Ann. Rep. 316, 318 (1963).

During the course of the congressional debates over what became 
the McFadden Act, Representative Stevenson remarked:
“[Y]ou have branches in the Federal reserve system established by 
the dictum of the Comptroller of the Currency, who has assumed 
to say that he can allow a national bank to establish as many 
agencies for receiving deposits and paying checks as he sees fit. . . . 
I will show presently that we cut that out, root and branch.” 66 
Cong. Rec. 1627.
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loans, and the like. But no armored car was so used 
in these cases.

Federal law stated in the McFadden Act, 12 U. S. C, 
§36 (f), defines “branch” as any facility “at which de-
posits are received, or checks paid, or money lent.” 
And Congress provided that national banks may estab-
lish “branches” whenever, wherever, and however state 
banks may do so. First National Bank of Logan v. 
Walker Bank & Trust Co., 385 U. S. 252, 261-262. The 
opinion of the Court leaves the impression that the 
McFadden Act created “competitive equality” between 
national and state banks across the board. But as we 
stated in the Walker Bank case, that Act “intended to 
place national and state banks on a basis of ‘competitive 
equality’ insofar as branch banking was concerned.” 
Id., at 261. (Italics added.) There was no other or 
additional overriding principle of “competitive equality” 
that limited off-premises services of national banks to 
those that state banks could provide.

Among those off-premises activities of national banks 
was the furnishing of armored car messenger services, 
which, we are advised by the Comptroller of the Cur-
rency, antedated by many years the 1927 McFadden 
Act. One can read the legislative history of the Act 
without finding any hint that Congress was providing 
“competitive equality” as respects armored car mes-
senger services.

As stated by the District Court, “If no branch is 
involved here, there is no requirement that the national 
bank’s practice must conform to that of the state banks.” 
274 F. Supp. 449, 453.

The services rendered in these cases were undertaken 
only after approval by the Comptroller of the Currency 
who attached a condition that “the messenger is the
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agent of the customer rather than of the bank.” 1 I 
thought it was elemental law that a bank deposit can-
not arise without some unequivocal act whereby both 
parties express their consent to the creation of the status 
of debtor and creditor. The District Court, which is a 
more faithful exponent of local law than are we, so 
ruled. 274 F. Supp., at 454. Certainly the Comp-
troller, who is the supervisory agent for policing § 36, 
has some authority to define “deposits” as used in 
§ 36 (f), and this case affords no excuse for disparaging 
him. This is not a government by administrative fiat; 
the exercise of administrative discretion is normally sub-
ject to judicial review. When it comes to an adminis-
trator’s construction of a statutory term in the law 
that he supervises, however, we have allowed his ex-
pertise great leeway in the definition,1 2 only rarely dis-
turbing it.

1 Par. 7490, Comptroller’s Manual for National Banks. This 
paragraph provides:

“To meet the requirements of its customers, a national bank 
may provide messenger service by means of an armored car or 
otherwise, pursuant to an agreement wherein it is specified that 
the messenger is the agent of the customer rather than of the 
bank. Deposits collected under this arrangement are not con-
sidered as having been received by the bank until they are actually 
delivered to the teller at the bank’s premises. Similarly, a check 
is considered as having been paid at the bank when the money is 
handed to the messenger as agent for the customer.”

2 See SEC v. New England Electric System, 384 U. S. 176, 185; 
Udall v. Tallman, 380 U. S. 1, 16; United States v. Drum, 368 U. S. 
370, 374-376; NLRB v. Coca-Cola Bottling Co., 350 U. S. 264, 269; 
Unemployment Compensation Comm’n v. Aragon, 329 U. S. 143, 
153-154; NLRB v. Hearst Publications, Inc., 322 U. S. Ill, 130-131; 
Gray v. Powell, 314 U. S. 402, 411-413; Rochester Telephone Corp. 
v. United States, 307 U. S. 125, 145-146; Jaffe, Judicial Review: 
Question of Law, 69 Harv. L. Rev. 239, 261 (1955); Nathanson, 
Administrative Discretion in the Interpretation of Statutes, 3 Vand. 
L. Rev. 470, 490-491 (1950).
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The Comptroller’s definition of “deposits” should be 
honored here. For where the risk is on the customer 
that his cash and checks may never reach the bank, he 
cannot in good sense or in good law be deemed to have 
made a deposit while the funds are in transit.

By the standards of administrative law honored until 
today, the Comptroller was justified in defining “de-
posits” to make the armored cars messengers of the 
customers, not agents of the bank. So whether com-
mon sense or the law is our standard, the judgment of 
the Court of Appeals should be reversed. The Comp-
troller’s authorization of these armored car activities 
as being permissible under the National Bank Act was an 
interpretation of the Act which, as Mr . Just ice  Stewart  
says in his dissent, cannot be said to be “not a reasonable 
one.”

Mr . Justi ce  Stew art , dissenting.
I wholly agree with the Court that federal law is to 

be applied in determining whether the activities of a 
national bank constitute branch banking under the ex-
clusive definition contained in the National Bank Act, 
12 U. S. C. § 36 (f). Whether the activities here in 
question constitute branch banking under that standard 
seems to me an extremely close question. That being 
so, I would defer to the determination of the Comp-
troller of the Currency. He is the official charged with 
administering these provisions of the Act, and I cannot 
say his determination was not a reasonable one. See 
Udall v. Tallman, 380 U. S. 1, 16-18.
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DETROIT & TOLEDO SHORE LINE RAILROAD 
CO. v. UNITED TRANSPORTATION 

UNION ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT

No. 29. Argued October 20, 1969—Decided December 9, 1969

A labor dispute arose between petitioner railroad and respondent 
railroad union over petitioner’s proposal to establish new “out-
lying work assignments” away from its principal yard. There was 
nothing in the collective-bargaining agreement that prohibited 
such assignments. The union filed a notice under § 6 of the 
Railway Labor Act of a proposed change in the agreement, and 
after the failure of the parties to negotiate a settlement, invoked 
the services of the National Mediation Board. While the Media-
tion Board proceedings were pending, the railroad announced the 
creation of the disputed work assignments, and the union threat-
ened to strike. Petitioner brought this action to enjoin a strike 
and the union counterclaimed for an injunction prohibiting the 
establishment of the outlying assignments on the ground that § 6, 
which provides that “where . . . the services of the Mediation 
Board have been requested by either party . . . , rates of pay, 
rules, or working conditions shall not be altered by the carrier 
until the controversy has been finally acted upon ... by the 
Mediation Board,” forbids such unilateral action by the carrier. 
The District Court dismissed the railroad’s complaint, but granted 
the union’s request for an injunction restraining the railroad from 
establishing any new outlying assignments, despite the absence 
of a provision prohibiting such assignments in the collective-
bargaining agreement. The Court of Appeals affirmed. Held: 
The status quo that is to be maintained pursuant to § 6 of the 
Railway Labor Act while the procedures of the Act are being 
exhausted consists of the actual, objective working conditions out 
of which the dispute arose, whether or not those conditions are 
covered in an existing collective-bargaining agreement. Order of 
Conductors v. Pitney, 326 U. S. 561, and Williams v. Terminal 
Co., 315 U. S. 386, distinguished. Pp. 148-159.

401 F. 2d 368, affirmed.
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Francis M. Shea argued the cause for petitioner. With 
him on the briefs were Ralph J. Moore, Jr., David W. 
Miller, James A. Wilcox, and John M. Curphey.

Richard R. Lyman argued the cause for respondents. 
With him on the brief was Clarence M. Mulholland.

Milton Kramer filed a brief for the Railway 
Labor Executives’ Association as amicus curiae urging 
affirmance.

Mr . Justice  Black  delivered the opinion of the Court.
This case raises a question concerning the extent to 

which the Railway Labor Act of 1926 1 imposes an obli-
gation upon the parties to a railroad labor dispute to 
maintain the status quo while the “purposely long and 
drawn out” 1 2 procedures of the Act are exhausted. Peti-
tioner, a railroad, contends that the status quo which 
the Act requires be maintained consists only of the 
working conditions specifically covered in the parties’ 
existing collective-bargaining agreement. Respondent 
railroad brotherhood contends that what must be pre-
served as the status quo are the actual, objective working 
conditions out of which the dispute arose, irrespective of 
whether these conditions are covered in an existing 
collective agreement. For the reasons stated below, we 
think that only the union’s position is consistent with 
the language and purposes of the Railway Labor Act.

The facts involved in this case are these: The main 
line of the Detroit and Toledo Shore Line (Shore Line), 
petitioner’s railroad, runs from Lang Yard in Toledo, 
Ohio, 50 miles north to Dearoad Yard near Detroit, Mich-
igan. For many years prior to 1961, Lang Yard was the 
terminal at which all train and engine crews reported for

144 Stat. 577, as amended, 45 U. S. C. § 151 et seq.
2 Railway Clerks v. Florida E. C. R. Co., 384 U. S, 238, 246 (1966).
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work and from which they left at the end of the day. 
As the occasions arose, the Shore Line transported crews 
from Lang Yard to perform switching and other opera-
tions at various points to the north, assuming the costs 
of transportation and overtime for the crew members. 
On February 21, 1961, the railroad advised respondent, 
the Brotherhood of Locomotive Firemen and Enginemen 
(BLF&E),3 of its intention to establish “outlying work 
assignments” 4 at Trenton, Michigan, a point on the main 
line about 35 miles north of Lang Yard. These new 
assignments would have required many employees to 
report for work at Trenton rather than Lang Yard where 
they had been reporting. The BLF&E responded to this 
announcement by filing a notice under § 6 of the Railway 
Labor Act5 proposing an amendment to the collective-

3 The United Transportation Union, the successor organiza-
tion to the Brotherhood of Locomotive Firemen and Enginemen, 
was substituted as party respondent by order of the Court, March 3, 
1969. Respondents also include two officers of the BLF&E named 
in the original complaint.

4 The parties treat the term “outlying work assignment” as mean-
ing a work assignment with a reporting point for going on and off 
duty located elsewhere than at the Shore Line’s principal yard, Lang 
Yard in Toledo, Ohio. We adopt that usage here.

5 44 Stat. 582, as amended, 45 U. S. C. § 156. Section 6, in its 
entirety, provides:

“Carriers and representatives of the employees shall give at least 
thirty days’ written notice of an intended change in agreements 
affecting rates of pay, rules, or working conditions, and the time 
and place for the beginning of conference between the representatives 
of the parties interested in such intended changes shall be agreed 
upon within ten days after the receipt of said notice, and said time 
shall be within the thirty days provided in the notice. In every 
case where such notice of intended change has been given, or con-
ferences are being held with reference thereto, or the services of the 
Mediation Board have been requested by either party, or said Board 
has proffered its services, rates of pay, rules, or working conditions 
shall not be altered by the carrier until the controversy has been
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bargaining agreement to cover the changed working con-
ditions of the employees who would work out of Trenton. 
Section 6 requires both the carrier and union to give the 
other party a 30-day notice of an “intended change in 
agreements affecting rates of pay, rules, or working con-
ditions.” * 6 Since the union thus invoked the “major-
dispute” settlement procedures of the Railway Labor 
Act,7 the dispute first went to conference and, when the 
parties failed to agree between themselves, then to the 
National Mediation Board.

While the case was pending before the National Media-
tion Board, the Shore Line announced two new outlying 
assignments at Dearoad, Michigan, at the northern end 
of the line. Because work crews could be taken by cab 
from Dearoad south to Trenton, the railroad concluded 
that it no longer needed to establish assignments at 
Trenton and so advised the Mediation Board. When the 
Dearoad assignments were announced, the union with-
drew from the Mediation Board proceedings, and, before 
a Special Board of Adjustment convened under § 3 of 
the Act,8 challenged the railroad’s right under the parties’ 
collective agreement to establish outlying assignments.

finally acted upon as required by section 5 of this Act, by the 
Mediation Board, unless a period of ten days has elapsed after 
termination of conferences without request for or proffer of the 
services of the Mediation Board.”

6 See n. 5, supra.
7 A “major dispute” is one arising out of the formation or 

change of collective agreements covering rates of pay, rules, or 
working conditions. Elgin, J. & E. R. Co. v. Burley, 325 U. S. 
711, 722-727 (1945).

8 44 Stat. 578, as amended, 45 U. S. C. § 153. At this point, 
the BLF&E was considering the controversy as a “minor dispute,” 
i. e., a dispute arising out of the interpretation or application 
of collective agreements. Under § 3 of the Railway Labor Act 
such disputes are settled by an Adjustment Board whose inter-
pretation of the collective agreement is binding on the parties. 
See Elgin, J. & E. R. Co. v. Burley, supra, at 722-727.



146 OCTOBER TERM, 1969

Opinion of the Court 396 U. S.

On November 30, 1965, the Special Board ruled that 
the Shore Line-BLF&E agreement did not prohibit the 
railroad from making the assignments.9

Relying in part on the ruling of the Special Board, the 
railroad notified the union on January 24, 1966, that it 
was reviving its plan for work assignments at Trenton. 
Again the union responded by filing a § 6 notice of a 
proposed change in the parties’ collective agreement. 
This time the union sought to amend the agreement 
to forbid the railroad from making any outlying assign-
ments at all. The parties were again unable to nego-
tiate a settlement themselves, and on June 17, 1966, 
the union invoked the services of the National Media-
tion Board. While the Mediation Board proceedings 
were pending, the railroad posted a bulletin definitely 
creating the disputed work assignments at Trenton 
effective September 26, 1966. Faced with this unilateral 
change in working conditions, the union threatened a 
strike. The railroad then brought this action in the 
United States District Court to enjoin the BLF&E10 
from calling and carrying out the allegedly illegal strike. 
The union counterclaimed for an injunction prohibiting 
the Shore Line from establishing outlying assignments 
on the ground that the status quo provision of § 6 of 
the Railway Labor Act forbids a carrier from taking

9 The Special Board of Adjustment found:
“What took place here was not a change in the recognized terminal, 

but simply amounted to an outlying assignment. There is nothing 
in the rules of agreement which precludes this carrier from establish-
ing an outside assignment.” App. 110.

10 The Brotherhood of Railroad Trainmen was also named a 
defendant, as were several officers of both unions. The causes of ac-
tion against the two brotherhoods were completely different, however, 
and the cases were treated as distinct at trial and on appeal. The 
Brotherhood of Railroad Trainmen is not involved in the present 
litigation at this stage.
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unilateral action altering “rates of pay, rules, or work-
ing conditions” while the dispute is pending before the 
National Mediation Board. The pertinent part of § 6 
provides: 11

“In every case where . . . the services of the 
Mediation Board have been requested by either 
party . . . , rates of pay, rules, or working condi-
tions shall not be altered by the carrier until the 
controversy has been finally acted upon ... by the 
Mediation Board . . . .” 45 U. S. C. § 156.

The District Court dismissed the railroad’s complaint, 
from which no appeal has been taken, but it granted the 
injunction sought by the union restraining the railroad 
from establishing any new outlying assignments at Tren-
ton or elsewhere.11 12 The United States Court of Appeals 
for the Sixth Circuit affirmed the issuance of the injunc-
tion against the railroad. 401 F. 2d 368 (1968). We 
granted certiorari, 393 U. S. 1116 (1969).

In granting the injunction the District Court held that 
the status quo requirement of § 6 prohibited the Shore 
Line from making outlying assignments even though 
there was nothing in the parties’ collective agreement 
which prohibited such assignments. The Shore Line 
vigorously challenges this holding. It contends that the 
purpose of the status quo provisions of the Act is to 
guarantee only that existing collective agreements con-
tinue to govern the parties’ rights and duties during ef-
forts to change those agreements. Therefore, the rail-
road argues, what Congress intended by writing in § 6 
that “rates of pay, rules, or working conditions shall

11 The full section is set out in n. 5, supra.
12 The order of the District Court is unreported. Detroit & 

Toledo Shore Line R. Co. v. Brotherhood of Locomotive Firemen 
& Enginemen, No. C 66-207 (D. C. N. D. Ohio, filed Nov. 15, 1966). 
The opinion of the District Court on motion to vacate the judg-
ment is reported at 267 F. Supp. 572 (1967).
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not be altered” was that rates of pay, rules, or working 
conditions as expressed in an agreement shall not be 
altered. And since nothing in the railroad’s agreement 
with the union precluded the railroad from altering the 
location of work assignments, this working condition was 
not “expressed in an agreement.” Thus, the argument 
runs, the railroad could make outlying assignments 
without violating the status quo provision of § 6, and 
the judgments below must be reversed.

We note at the outset that the language of § 6 simply 
does not say what the railroad wrould have it say. In-
stead, the section speaks plainly of “rates of pay, rules, 
or working conditions” without any limitation to those 
obligations already embodied in collective agreements. 
More important, we are persuaded that the railroad’s 
interpretation of this section is sharply at variance with 
the overall design and purpose of the Railway Labor Act.

The Railway Labor Act was passed in 1926 to en-
courage collective bargaining by railroads and their em-
ployees in order to prevent, if possible, wasteful strikes 
and interruptions of interstate commerce.13 The prob-
lem of strikes was considered to be particularly acute in 
the area of “major disputes,” those disputes involving 
the formation of collective agreements and efforts to 
change them. Elgin, J. & E. R. Co. v. Burley, 325 
U. S. 711, 722-726 (1945). Rather than rely upon com-
pulsory arbitration, to which both sides were bitterly op-
posed, the railroad and union representatives who drafted 
the Act chose to leave the settlement of major disputes 
entirely to the processes of noncompulsory adjustment. 
Id., at 724. To this end, the Act established rather 
elaborate machinery for negotiation, mediation, volun-

13 In Texas it*  N. 0. R. Co. v. Railway Clerks, 281 U. S. 548, 565 
(1930), the Court said: “The Brotherhood insists, and we think 
rightly, that the major purpose of Congress in passing the Railway 
Labor Act was ‘to provide a machinery to prevent strikes.’ ”
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tary arbitration, and conciliation. General Committee, 
B. L. E. v. Missouri-K.-T. R. Co., 320 U. S. 323, 328-333 
(1943). It imposed upon the parties an obligation to 
make every reasonable effort to negotiate a settlement 
and to refrain from altering the status quo by resorting 
to self-help while the Act’s remedies were being ex-
hausted.14 Railroad Trainmen v. Terminal Co., 394 
U. S. 369, 378 (1969); Elgin, J. de E. R. Co. v. Burley, 
supra, at 721-731; Texas de N. O. R. Co. v. Railway 
Clerks, 281 U. S. 548, 565-566 (1930). A final and cru-
cial aspect of the Act was the power given to the parties 
and to representatives of the public to make the 
exhaustion of the Act’s remedies an almost interminable 
process. As we noted in Railway Clerks v. Florida E. C. 
R. Co., 384 U. S. 238, 246 (1966), “the procedures of the 
Act are purposely long and drawn out, based on the hope 
that reason and practical considerations will provide in 
time an agreement that resolves the dispute.”

14 The Act’s major-dispute procedures and status quo require-
ment were concisely stated in an opinion by Mr . Just ic e Har la n  
only last Term, Railroad Trainmen v. Terminal Co., 394 U. S. 369, 
378 (1969):

“The Act provides a detailed framework to facilitate the voluntary 
settlement of major disputes. A party desiring to effect a change 
of rates of pay, rules, or working conditions must give advance 
written notice. § 6. The parties must confer, § 2 Second, and if 
conference fails to resolve the dispute, either or both may invoke 
the services of the National Mediation Board, which may also proffer 
its services sua sponte if it finds a labor emergency to exist. § 5 
First. If mediation fails, the Board must endeavor to induce the 
parties to submit the controversy to binding arbitration, which can 
take place, however, only if both consent. §§ 5 First, 7. If arbitra-
tion is rejected and the dispute threatens 'substantially to interrupt 
interstate commerce to a degree such as to deprive any section of 
the country of essential transportation service, the Mediation Board 
shall notify the President,’ who may create an emergency board to 
investigate and report on the dispute. § 10. While the dispute is 
working its way through these stages, neither party may unilaterally 
alter the status quo. §§ 2 Seventh, 5 First, 6, 10.”
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The Act’s status quo requirement is central to its 
design. Its immediate effect is to prevent the union 
from striking and management from doing anything 
that would justify a strike. In the long run, delaying 
the time when the parties can resort to self-help provides 
time for tempers to cool, helps create an atmosphere 
in which rational bargaining can occur, and permits the 
forces of public opinion to be mobilized in favor of a 
settlement without a strike or lockout. Moreover, since 
disputes usually arise when one party wants to change 
the status quo without undue delay, the power which the 
Act gives the other party to preserve the status quo for a 
prolonged period will frequently make it worthwhile for 
the moving party to compromise with the interests of 
the other side and thus reach agreement without inter-
ruption to commerce.

There are three status quo provisions in the Act, each 
covering a different stage of the major dispute settle-
ment procedures. Section 6, the section of immediate 
concern in this case, provides that “rates of pay, rules, 
or working conditions shall not be altered” during the 
period from the first notice of a proposed change in agree-
ments up to and through any proceedings before the 
National Mediation Board.15 Section 5 First provides 
that for 30 days following the closing of Mediation Board 
proceedings “no change shall be made in the rates of 
pay, rules, or working conditions or established practices 
in effect prior to the time the dispute arose,” unless the 
parties agree to arbitration or a Presidential Emergency 
Board is created during the 30 days.16 Finally, §10

15 Section 6 is set out in its entirety in n. 5, supra.
16 Section 5 First, 44 Stat. 580, as amended, 45 U. S. C. § 155 

First, provides in part:
“If arbitration at the request of the Board shall be refused by one 

or both parties, the Board shall at once notify both parties in writing 
that its mediatory efforts have failed and for thirty days thereafter, 
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provides that after the creation of an Emergency Board 
and for 30 days after the Board has made its report to 
the President, “no change, except by agreement, shall 
be made by the parties to the controversy in the condi-
tions out of which the dispute arose.” 17 These provi-
sions must be read in conjunction with the implicit status 
quo requirement in the obligation imposed upon both 
parties by § 2 First, “to exert every reasonable effort” 
to settle disputes without interruption to interstate 
commerce.18

unless in the intervening period the parties agree to arbitration, or 
an emergency board shall be created under section 10 of this Act, 
no change shall be made in the rates of pay, rules, or working 
conditions or established practices in effect prior to the time the 
dispute arose.”

17 Section 10, 44 Stat. 586, as amended, 45 U. S. C. § 160, provides 
in part:

“After the creation of such board and for thirty days after such 
board has made its report to the President, no change, except by 
agreement, shall be made by the parties to the controversy in the 
conditions out of which the dispute arose.”

18 Section 2 First, 44 Stat. 577, as amended, 45 U. S. C. § 152 
First, provides:

“It shall be the duty of all carriers, their officers, agents, and 
employees to exert every reasonable effort to make and maintain 
agreements concerning rates of pay, rules, and working conditions, 
and to settle all disputes, whether arising out of the application 
of such agreements or otherwise, in order to avoid any interruption 
to commerce or to the operation of any carrier growing out of any 
dispute between the carrier and the employees thereof.”
The relationship between the status quo provisions and § 2 First, 
was made explicit in the testimony of Donald Richberg who spoke 
as the unions’ representative when the proposed railroad legislation 
was presented to Congress jointly by the railroads and the unions:

“As to maintaining the status quo from the time that a dispute 
is engendered, it is a violation of the duties imposed by this law for 
either party to take any action to arbitrarily change the conditions 
until that dispute has been adjusted in accordance with the law. 
Their primary duty is to exert every reasonable effort to avoid 
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While the quoted language of §§ 5, 6, and 10 is not 
identical in each case, we believe that these provisions, 
together with § 2 First, form an integrated, harmonious 
scheme for preserving the status quo from the beginning 
of the major dispute through the final 30-day “cooling- 
off” period. Although these three provisions are appli-
cable to different stages of the Act’s procedures, the in-
tent and effect of each is identical so far as defining and 
preserving the status quo is concerned.19 The obligation

interruptions of commerce through disputes. The ‘reasonable ef-
forts’ are set forth here that all disputes shall be considered and 
decided in conference, if possible; that, second, if conference fails 
a certain type of disputes shall be carried to the board of adjust-
ment; the other type of disputes, or those not decided by the board 
of adjustment, may be carried to the board of mediators, and it 
shall be the duty of the board of mediators to act.” Hearings on 
H. R. 7180 before the House Committee on Interstate and Foreign 
Commerce, 69th Cong., 1st Sess., 92-93 (1926).

19 This interpretation of the status quo provisions is supported by 
the legislative history of the Act. See, e. g., the testimony of 
Donald Richberg set out in n. 18, supra. Mr. Richberg also 
testified:

“[T]he only thing that can provoke an arbitrary action [referring 
to strikes] is the power to arbitrarily change the rates of pay 
or rules of working conditions before the controversy is settled, and 
it is provided that they shall not be altered during the entire 
period of utilization of this law.” Hearings on H. R. 7180 before 
the House Committee on Interstate and Foreign Commerce, 69th 
Cong., 1st Sess., 93 (1926).

Moreover, when the status quo provision of § 5 was added to 
that section in 1934, its purpose was to provide continuity between 
§§ 6 and 10 by preserving the status quo for 30 days following 
the end of proceedings before the Mediation Board. Joseph B. 
Eastman, Federal Co-ordinator of Transportation, the principal 
draftsman and proponent of the 1934 amendments, testified:

“As the present act reads, a railroad, by rejecting the Board of 
Mediation’s final recommendation to arbitrate the dispute, is enabled 
to change the rates of pay, rules, or working conditions arbitrarily, 
prior to the issuance of an order by the President appointing a fact- 
finding board and maintaining the status quo for 60 days. . . . The 
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of both parties during a period in which any of these 
status quo provisions is properly invoked is to preserve 
and maintain unchanged those actual, objective working 
conditions and practices, broadly conceived, which were 
in effect prior to the time the pending dispute arose and 
which are involved in or related to that dispute.20

It is quite apparent that under our interpretation 
of the status quo requirement, the argument advanced 
by the Shore Line has little merit. The railroad con-
tends that a party is bound to preserve the status quo 
in only those working conditions covered in the parties’ 
existing collective agreement, but nothing in the status 
quo provisions of § § 5, 6, or 10 suggests this restriction. 
We have stressed that the status quo extends to those 
actual, objective working conditions out of which the 
dispute arose, and clearly these conditions need not be 
covered in an existing agreement. Thus, the mere fact 
that the collective agreement before us does not expressly

railroads have taken advantage of this unintentional hiatus in the 
present law in several instances. The change now proposed is de-
signed to plug this hole.” Hearings on S. 3266 before the Senate 
Committee on Interstate Commerce, 73d Cong., 2d Sess., 21 (1934).

20 The status quo provision of § 10 was the only one discussed 
in any depth at the 1926 congressional hearings on the bill. Donald 
Richberg, n. 19, supra, testified as follows when questioned about 
the intended scope of the status quo provision:

“The thought was to include in the broadest way all the factors 
which contributed to what is commonly called the status quo. In 
other words, the conditions may depend upon the dispute, whether 
it is with regard to rules or with regard to wages.” Hearings on 
H. R. 7180 before the House Committee on Interstate and Foreign 
Commerce, 69th Cong., 1st Sess., 44 (1926).

“What broader phrase could be used than ‘conditions out of which 
the dispute arose’ which comprehends all the elements affecting the 
controversy? It is intended to make it clear that the parties are 
going to wait and give the Government full opportunity to adjust 
the controversy.” Hearings on S. 2306 before the Senate Com-
mittee on Interstate Commerce, 69th Cong., 1st Sess., 88-89 (1926).
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prohibit outlying assignments would not have barred the 
railroad from ordering the assignments that gave rise to 
the present dispute if, apart from the agreement, such 
assignments had occurred for a sufficient period of time 
with the knowledge and acquiescence of the employees 
to become in reality a part of the actual working condi-
tions. Here, however, the dispute over the railroad’s 
establishment of the Trenton assignments arose at a 
time when actual working conditions did not include such 
assignments. It was therefore incumbent upon the rail-
road by virtue of § 6 to refrain from making outlying 
assignments at Trenton or any other place in which there 
had previously been none, regardless of the fact that the 
railroad was not precluded from making these assignments 
under the existing agreement.21

The Shore Line’s interpretation of the status quo re-
quirement is also fundamentally at odds with the Act’s 
primary objective—the prevention of strikes. This case 
provides a good illustration of why that is so. The goal 
of the BLF&E was to prevent the Shore Line from mak-
ing outlying assignments, a matter not covered in their 
existing collective agreement. To achieve its goal, the 
union invoked the procedures of the Act. The railroad, 
however, refused to maintain the status quo and, instead, 
proceeded to make the disputed outlying assignments. 
It could hardly be expected that the union would sit 
idly by as the railroad rushed to accomplish the very 
result the union was seeking to prohibit by agreement. 
The union undoubtedly felt it could resort to self-help 
if the railroad could, and, not unreasonably, it threatened 
to strike. Because the railroad prematurely resorted to 
self-help, the primary goal of the Act came very close 
to being defeated. The example of this case could no 
doubt be multiplied many times. It would be virtually 
impossible to include all working conditions in a col-

21 See n. 9, supra.
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lective-bargaining agreement. Where a condition is sat-
isfactorily tolerable to both sides, it is often omitted 
from the agreement, and it has been suggested that this 
practice is more frequent in the railroad industry than 
in most others.22 When the union moves to bring such 
a previously uncovered condition within the agreement, 
it is absolutely essential that the status quo provisions 
of the Act apply to that working condition if the 
purpose of the Act is to be fulfilled. If the railroad 
is free at this stage to take advantage of the agreement’s 
silence and resort to self-help, the union cannot be ex-
pected to hold back its own economic weapons, including 
the strike. Only if both sides are equally restrained can 
the Act’s remedies work effectively.23

We now turn to answer some of the arguments ad-
vanced by the Shore Line in support of its position. The 
first of these involves § 2 Seventh of the Act. That 
section forbids a carrier from changing “the rates of pay, 
rules, or working conditions of its employees, as a class 
as embodied in agreements except in the manner pre-
scribed in such agreements or in section 6 of this 
Act.”24 (Emphasis added.) The Shore Line argues 
that this section is a status quo provision and that the 
“as embodied in agreements” restriction it contains

22 Brief of Railway Labor Executives’ Association as amicus 
curiae 17.

23 Respondent BLF&E has urged in its brief that we also consider 
the question whether the Shore Line violated a duty to bargain in 
good faith, citing Fibreboard Corp. v. NLRB, 379 U. S. 203 (1964), 
and NLRB v. Katz, 369 U. S. 736 (1962). Deciding the case as we 
do under the status quo provisions of the Act, we find it unnecessary 
to reach this argument.

24 Section 2 Seventh, 48 Stat. 1188, 45 U. S. C. §152 Seventh, 
provides as follows:

“No carrier, its officers or agents shall change the rates of pay, 
rules, or working conditions of its employees, as a class as em-
bodied in agreements except in the manner prescribed in such 
agreements or in section 6 of this Act.”
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should be read into the status quo provisions of §§ 5, 6, 
and 10. We find no merit in this argument. Section 2 
Seventh, which was added to the Act in 1934, does not 
impose any status quo duties attendant upon major 
dispute procedures. It simply states one category of 
cases in which those procedures must be invoked. The 
purpose of § 2 Seventh is twofold: it operates to give 
legal and binding effect to collective agreements, and it 
lays down the requirement that collective agreements 
can be changed only by the statutory procedures. The 
violation of this section is a criminal offense punishable 
by imprisonment or fine or both.25 Violations of the 
status quo provisions of §§ 5, 6, and 10 are only civil 
wrongs.

Second, the Shore Line contends that the interpreta-
tion of § 6 which we adopt today is at variance with the 
position we have taken on two previous occasions, citing 
Order of Conductors v. Pitney, 326 U. S. 561 (1946), 
and Williams v. Terminal Co., 315 U. S. 386 (1942). 
Although these cases do contain statements which out 
of context tend to support petitioner’s position, neither 
dealt with the question we have before us today. Pitney 
involved a suit brought by a union to enjoin the reor-
ganization trustees of a bankrupt railroad from trans-
ferring certain job assignments to another union. The 
plaintiff’s contention was that the disputed jobs belonged 
to its members by both custom and agreement. The 
trustees were therefore prohibited from reassigning the 
jobs, the union argued, since they had never filed the 
appropriate notice of “intended change in agreements” 
required by § 6. The railroad disputed that the reas-
signments of the jobs would require a “change in agree-
ments” and thus put the meaning of the parties’ agree-
ments in issue. We held that the proper forum for

25 Railway Labor Act, §2 Tenth, 48 Stat. 1189, 45 U. S. C. 
§152 Tenth.
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interpreting the agreements was the Adjustment Board 
provided by Congress in the Railway Labor Act, § 3 
First (i), for that purpose, and directed the District 
Court to stay its proceedings accordingly. 326 U. S., 
at 567-568. Thus, Pitney, at most, involved a question 
of the necessity of filing a § 6 notice and was not at all 
concerned with the status quo provision of that section.

The Williams case is equally inapposite. In that case 
“redcaps” brought suit through their union representa-
tive against the Dallas railroad terminal to recover wages 
allegedly owed them and retained by the terminal in 
violation of the Fair Labor Standards Act and the Rail-
way Labor Act. The redcaps’ argument under the Fair 
Labor Standards Act was that Congress had not intended 
that tips be included in their wages for purposes of satis-
fying minimum wage requirements. Yet, that is what 
the terminal had done under its “accounting and guaran-
tee” plan from October 1938, when the F. L. S. A. became 
effective, until March 1940. The majority of the 
Court rejected the redcaps’ argument, holding that the 
F. L. S. A. neither prohibited nor required the inclusion 
of tips within wages. The question was held to be one 
for contract between the parties. 315 U. S., at 407-408. 
The redcaps’ claim under the Railway Labor Act was 
that the terminal’s “accounting and guarantee” plan 
under which tips were considered as part of wages was 
put into operation unilaterally by the terminal on the 
effective date of the F. L. S. A., despite the fact that 
the redcaps had two weeks earlier asked for a conference 
to negotiate an agreement which would include the sub-
ject of wages. This, the redcaps argued, violated the 
status quo provisions of § 6 since prior to the F. L. S. A. 
tips had not been included in wages. The Court con-
cluded, however, that § 6 was not applicable to the 
dispute between the parties. The Court reasoned that 
when the redcaps continued to work after being individ-
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ually notified of the “accounting and guarantee” plan, 
new and independent contracts were formed between 
each redcap and the terminal. The Court held that 
these contracts were not affected by the pending request 
for collective bargaining under the Railway Labor Act. 
The decision rested partially on the ground that “[inde-
pendent individual contracts are not affected by the 
Act.” 315 U. S., at 399. And the Court also said more 
narrowly that the status quo requirements of § 6 were 
inapplicable since that section applies only when a 
“change in agreements” is involved. 315 U. S., at 400. 
In Williams there was absolutely no prior history of any 
collective bargaining or agreement between the parties 
on any matter. Without pausing to comment upon the 
present vitality of either of these grounds for dismissing 
the redcaps’ Railway Labor Act claim, it is readily appar-
ent that Williams involved only the question of whether 
the status quo requirement of § 6 applied at all. The 
Court in Williams therefore never reached the question 
of the scope of the status quo requirement in a dispute, 
such as the one before the Court today, to which that 
requirement concededly applies.

Finally, the Shore Line points out, quite correctly, 
that its position on § 6 is identical to that taken by 
the National Mediation Board in several of its Annual 
Reports.26 However, the Mediation Board has no ad-
judicatory authority with regard to major disputes, nor

26 The 34th Annual Report of the National Mediation Board 
stated:

“Section 6 states that where notice of intended change in an agree-
ment has been given, rates of pay, rules, and working conditions as 
expressed in the agreement shall not be altered by the carrier until 
the controversy has been finally acted upon in accordance with 
specified procedures.” NMB, 34th Ann. Rep. 23 (fiscal year ended 
June 30, 1968). (Emphasis added.) See also NMB, 33d Ann. 
Rep. 36 (fiscal year ended June 30, 1967); NMB, 31st Ann. Rep. 
25 (fiscal year ended June 30, 1965).
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has it a mandate to issue regulations construing the Act 
generally. Certainly there is nothing in the Act which 
can be interpreted as giving the Mediation Board the 
power to change the plain, literal meaning of the statute, 
which would be the result were we to adopt its inter-
pretation of § 6.

The judgment is
Affirmed.

Mr . Justice  Harlan , with whom The  Chief  Justice  
joins, concurring in part and dissenting in part.

I fully agree that the application of § 6 should not be 
restricted to only those terms of employment that the 
parties have seen fit to embody in a written agreement. 
Section 6 may properly, in some circumstances, be ex-
tended to “freeze” de facto conditions of employment. I 
cannot, however, accept what appears to be the major-
ity’s test for determining when a § 6 freeze is appro-
priate.1 Any work practice is, in the words of the 
majority, an “actual, objective working condition.” 
However, the practice of today may not be the accepted 
condition of yesterday, but rather a temporary expedient 
in which neither party acquiesces. I find it difficult to 
think that Congress intended that either party, by serv-
ing a § 6 notice, should be able to shackle his adversary 
and tie him to a condition that has been historically and 
consistently controverted.

Rather, what persuades me to countenance the exten-
sion of § 6 beyond the terms of a written collective-bar-
gaining agreement is the fact, observed by the Court, 
that “[w]here a condition is satisfactorily tolerable to 
both sides, it is often omitted from the agreement . . . ,” 
ante, at 155. Taking this observation as a point of de-

1 The majority first announces a test looking to “actual, objective 
working conditions,” ante, at 153. This is later qualified by a dura-
tional requirement, but no general principle of decision is set forth.
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parture, I favor a more subjective approach than the 
objective and mechanical one implicit in the majority’s 
language. The question that should be asked is whether 
in the context of the relationship between the principals, 
taken as a whole, there is a basis for implying an under-
standing on the particular practice involved. To this 
end it is necessary to consider not only the duration of the 
practice but also all the dealings between the parties, as 
for example, whether the particular condition has been 
the subject of prior negotiations.

While I recognize, of course, that any subjective test 
is not easily applied, I cannot subscribe to a rule that 
may have the incongruous effect of perpetuating what 
both parties in fact view as a disputed practice, simply 
because neither party, for reasons of convenience, has 
exercised a recognized option of resorting to self-help.

Under this standard I consider that the proper dis-
position of the case before us is to remand to the District 
Court for additional findings.2 While the District Court 
found that “[f]or many years prior to 1961” Lang Yard 
was the established terminal point for reporting to duty, 
that finding alone would not satisfy a subjective test 
in light of subsequent events that may have negatived 
any understanding that might have existed prior to 1961.3 
In 1961 the Shore Line advised the union of a con-
templated shifting of reporting to its Trenton terminal 
some 30 miles north. The proposal apparently met 
with employee resistance and the union served a § 6

2 While the District Court and the Court of Appeals both prop-
erly rejected petitioner’s theory, restricting § 6 to terms embodied 
in a written agreement, it is by no means clear to me precisely what 
standard they followed in concluding that the Act was applicable.

3 The District Court, as I read its findings, does not appear to 
have considered the possible impact of the train of events revealed 
by the record in connection with 1961-1963 proceedings before the 
Board.
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notice seeking to modify the agreement with the rail-
road. By 1963 the parties had exhausted the statutory 
mediation route without reconciling their differences and 
the Mediation Board recommended arbitration to break 
the impasse. This proposal was rejected by the company 
which declared the dispute moot since, by that time, it 
had abandoned its Trenton project. Meanwhile, the 
company embarked on a practice of transporting em-
ployees at its own expense and on company time from 
its Dearoad terminal, 11 miles north of Trenton, a prac-
tice which is the subject of a separate § 6 notice.

In my opinion a remand is called for to determine 
whether the company’s voluntary abandonment of its 
Trenton project, coupled w’ith its undertaking to trans-
port employees from Dearoad at its own cost and the 
long-established practice prior to 1961, amounted to 
acceptance in principle of Lang Yard as the reporting 
location.

For that reason I respectfully dissent from the Court’s 
affirmance of the Court of Appeals.
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CITY OF CHICAGO et  al . v . UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS

No. 101. Argued November 20, 1969—Decided December 9, 1969*

Orders of the Interstate Commerce Commission discontinuing inves-
tigations conducted under § 13a (1) of the Interstate Commerce 
Act with regard to the notice of rail carriers to terminate inter-
state passenger services held judicially reviewable on the com-
plaint of aggrieved persons. Pp. 164-167.

294 F. Supp. 1103 and 1106, reversed.

Gordon P. MacDougall argued the cause for appellants 
in both cases. With him on the brief were Raymond F. 
Simon, Charles E. Griffith III, Robert E. Kendrick, 
Arthur K. Bolton, Harold N. Hill, Jr., J. Robert Cole-
man, Edward J. Hickey, Jr., William G. Mahoney, 
Bernard Rane, Mark Goldstein., Eugene W. Ward, 
Chester L. Rigsby, Weldon A. Cousins, and Leon M. 
Despres. Howard E. Shapiro argued the cause for the 
United States et al. urging reversal in both cases. With 
him on the brief were Solicitor General Griswold, As-
sistant Attorney General McLaren, and Robert W. 
Ginnane.

James W. Hoeland argued the cause for appellees 
Chicago & Eastern Illinois Railroad Co. et al. in both 
cases. With him on the brief were Clifford T. Coomes, 
Joseph L. Lenihan, Harry R. Begley, and P. C. Mullen.

Paul Rodgers filed a brief for the National Association 
of Regulatory Utility Commissioners as amicus curiae 
urging reversal in both cases.

*Together with No. 102, City of Chicago et al. v. United States 
et al., also on appeal from the same court.
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Mr . Justice  Douglas  delivered the opinion of the 
Court.

The question in these cases is whether orders of the 
Interstate Commerce Commission discontinuing investi-
gations respecting the notice of rail carriers to terminate 
or change the operation or services of interstate passenger 
trains are judicially reviewable on the complaint of 
aggrieved persons.

Section 13a (1) of the Interstate Commerce Act, as 
amended, 72 Stat. 571, 49 U. S. C. § 13a (1), provides, 
with details not important here, that a rail carrier may 
file notice of such discontinuance or change with the 
Commission and that within 30 days the Commission may 
make an investigation of the proposed discontinuance or 
change. Apart from interim relief, the Commission may 
order continuance of the operation and service for a 
period not to exceed one year.1 One of the present cases 
involves two interstate passenger trains between Chicago 
and Evansville, Indiana, discontinued by the Chicago & 
Eastern Illinois Railroad Co., 331 I. C. C. 447, and the 
other involves two interstate passenger trains between 
New Orleans and Cincinnati discontinued by the Louis-
ville & Nashville Railroad Co., 333 I. C. C. 720.

In each case the Commission, addressing itself to the 
standards in § 13a (1), found that continued operation of 
the trains was not required by public convenience and 
necessity and that continued operation would unduly 
burden interstate commerce. It thereupon entered in 
each case an order terminating its investigation of the 
proposed discontinuance.

1 Section 13a (2), applicable to discontinuance of intrastate trains, 
provides that where a State bars discontinuance or change in opera-
tion or service of a train, or where the state authority has not acted 
on a carrier’s application for such discontinuance or change within 
120 days, the carrier may petition the Commission for a grant of such 
authority.
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Appellants in each case—cities, state regulatory agen-
cies, and other interested parties—brought these suits 
before the same three-judge court to review the Commis-
sion’s decisions. It is provided by 28 U. S. C. § 1336 (a):

“Except as otherwise provided by Act of Congress, 
the district courts shall have jurisdiction of any civil 
action to enforce, enjoin, set aside, annul or sus-
pend, in whole or in any part, any order of the 
Interstate Commerce Commission.”

The District Court held that decisions terminating 
investigations under § 13a (1) are not “orders” within 
the meaning of 28 U. S. C. § 1336 (a).2 294 F. Supp. 
1103, 1106. The cases are here on direct appeal, 28 
U. S. C. §§ 1253, 2325, and we noted probable jurisdiction. 
395 U. S. 957.

As stated in Abbott Laboratories v. Gardner, 387 U. S. 
136, 140, we start with the presumption that aggrieved 
persons may obtain review of administrative decisions 
unless there is “persuasive reason to believe” that Con-
gress had no such purpose. Certainly under § 13a (1) the 
carrier, if overruled by the Commission, could obtain 
review. We can find no talismanic sign indicating that 
Congress desired to deny review to opponents of inter-
state discontinuances alone.

Section 13a in its present form came into the Act in 
1958 and was designed to supersede the prior confused 
and time-consuming procedure under which the States

2 There is a conflict among the District Courts. Minnesota v. 
United States, 238 F. Supp. 107 (D. C. Minn.), and New Hampshire 
v. Boston & Maine Corp., 251 F. Supp. 421 (D. C. N. H.), are in 
accord with the District Court in the instant cases. Opposed to 
that view are Vermont v. Boston & Maine Corp., 269 F. Supp. 80 
(D. C. Vt.), and New York v. United States, 299 F. Supp. 989 
(D. C. N. D. N. Y.). And see City oj Williamsport v. United States, 
273 F. Supp. 899, 282 F. Supp. 46 (D. C. M. D. Pa.), aff’d, 392 
U. S. 642.
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supervised the discontinuance of passenger trains. Ac-
cordingly, Congress provided a uniform federal scheme to 
take the place of the former procedure.3 A single federal 
standard was to govern train discontinuances whether 
interstate or intrastate, though the procedure of § 13a (1) 
for discontinuance of an interstate train was made some-
what different from the procedure for discontinuance of 
intrastate trains.4 But the Commission is to have the 
final say in each case and “precisely the same substantive 
standard” now governs discontinuance of either inter-
state or intrastate operations. Southern R. Co. v. North 
Carolina, 376 U. S. 93, 103.

Whether the Commission should make an investiga-
tion of a § 13a (1) discontinuance is of course within its 
discretion, a matter which is not reviewable. New Jersey 
v. United States, 168 F. Supp. 324, aff’d, 359 U. S. 27.

3 “Without reciting individual cases the subcommittee is satisfied 
that State regulatory bodies all too often have been excessively 
conservative and unduly repressive in requiring the maintenance 
of uneconomic and unnecessary services and facilities. Even when 
allowing the discontinuance or change of a service or facility, these 
groups have frequently delayed decisions beyond a reasonable time 
limit. In many such cases, State regulatory commissions have 
shown a definite lack of appreciation for the serious impact on a 
railroad’s financial condition resulting from prolonged loss-produc-
ing operations.

“To improve this situation, the subcommittee proposes to give 
the Interstate Commerce Commission jurisdiction in the field of 
discontinuance or change of rail services and facilities similar to 
the jurisdiction it now has over intrastate rates under section 13 
of the Interstate Commerce Act so that when called upon to do so 
it may deal with such matters that impose an undue burden on 
interstate commerce. This, the subcommittee believes, would pro-
tect and further the broad public interest in a sound transportation 
system and would prevent undue importance being attached to 
matters of a local nature.” S. Rep. No. 1647, 85th Cong., 2d Sess., 
22. For a review of the legislative history of § 13a (2), see Southern 
R. Co. v. North Carolina, 376 U. S. 93, 100-103.

4 See n. 1, supra.
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But when the Commission undertakes to investigate, it is 
under a statutory mandate:

“Whenever an investigation shall be made by said 
Commission, it shall be its duty to make a report in 
writing in respect thereto, which shall state the con-
clusions of the Commission, together with its deci-
sion, order, or requirement in the premises . . . .” 
49 U. S. C. §14(1).

A decision to investigate indicates that a substantial 
question exists under the statutory standards. The 
Commission’s report therefore deals with the merits. 
We cannot say that an answer that discontinuance should 
not be allowed is agency “action,” while an answer saying 
the reverse is agency “inaction.” The technical form of 
the order is irrelevant. In each case the Commission is 
deciding the merits. The present cases are kin to the 
“negative orders” 5 which we dealt with in Rochester 
Telephone Corp. v. United States, 307 U. S. 125, 142-143:

“An order of the Commission dismissing a com-
plaint on the merits and maintaining the status quo 
is an exercise of administrative function, no more 
and no less, than an order directing some change in 
status. The nature of the issues foreclosed by the

5 The Administrative Procedure Act, 5 U. S. C. § 551 (6) (1964 
ed., Supp IV), defines “order” as including a “negative” form of 
“a final disposition” by agency action. And that kind of “order” 
is subject to judicial review. 5 U. S. C. §§551 (13), 701 (b)(2), 
702 (1964 ed, Supp. IV).

When carriers file new rates, the Commission has authority on 
its own initiative or on complaint to make an investigation either 
with or without suspension of the new rates. 49 U. S. C. § 15 (7). 
Where the Commission finds the proposed rates lawful, its order 
reads: “(T]he investigation proceedings [are] discontinued.” See 
Eastern Central Motor Carriers Assn. v. Baltimore & 0. R. Co., 
314 I. C. C. 5, 51. Such orders are reviewable. Cooper-Jarrett, Inc. 
v. United States, 226 F. Supp. 318, aff’d, 379 U. S. 6.
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Commission’s action and the nature of the issues left 
open, so far as the reviewing power of courts is 
concerned, are the same. . . . We conclude, there-
fore, that any distinction, as such, between ‘negative’ 
and ‘affirmative’ orders, as a touchstone of jurisdic-
tion to review the Commission’s orders, serves no 
useful purpose, and insofar as earlier decisions have 
been controlled by this distinction, they can no 
longer be guiding.”

The District Court reasoned that since “the statute is 
self-implementing,” only an “order” requiring action is 
reviewable. 294 F. Supp., at 1106. But that theory is 
of the vintage we discarded in Rochester Telephone.

Reversed.
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ZUBER et  al . v. ALLEN et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 25. Argued October 16, 1969— 
Decided December 9, 1969*

Respondent Vermont dairy farmers (“country” milk producers) 
brought this action to invalidate the so-called farm location 
differential provided for by order of the Secretary of Agriculture 
as contrary to the Agricultural Marketing Agreement Act of 1937. 
The effect of the order is to require milk distributors to pay milk 
producers situated close to milk marketing areas (“nearby” 
farmers) higher prices than are paid to producers located at greater 
distances from such areas. In the 1920’s, prior to federal regula-
tion, nearby farmers received higher prices for their milk in the 
Boston area than farmers at more distant points. The 1935 
amendment to the Agricultural Adjustment Act, carried forward 
into § 8 (c) of the Agricultural Marketing Agreement Act of 
1937, provides, in part, for the payment to all producers “deliver-
ing milk to all handlers of uniform prices for all milk . . . subject 
only to adjustments for (a) volume, market, and production 
differentials customarily applied by the handlers subject to such 
order, (b) the grade or quality of the milk delivered, (c) the 
locations at which delivery of such milk is made.” The Depart-
ment of Agriculture regulations provide a price differential for 
“nearby” farmers, and a lesser differential for intermediate nearby 
zones. The District Court granted an injunction against further 
payments of the differentials, and the Court of Appeals affirmed. 
Held:

1. The statutory scheme, which was to provide uniform prices 
to all producers in the marketing area, subject only to specifically 
enumerated adjustments, contemplated that “market differen-
tials . . . customarily applied” would be based on cost adjust-
ments. Pp. 179-187.

*Together with No. 52, Hardin, Secretary oj Agriculture v. Allen 
et al., also on certiorari to the same court.
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(a) The particularity and specificity of the enumerated differ-
entials negate the conclusion that Congress was thinking only 
in terms of historical considerations. P. 183.

(b) The other statutory differentials, for “volume,” “grade 
or quality,” “location,” and “production,” all compensate the 
producer for providing an economic service benefiting the milk 
handler. Pp. 183-184.

(c) In a statute whose purpose was to avoid the infirmity of 
the overbroad delegation of the Agricultural Adjustment Act, it 
would have been simple to include “nearby” payments in the 
list of enumerated differentials, or at least to allude to them in 
the draftsmen’s report. P. 185.

2. The “nearby” differentials do not fall into the category of 
the permissible adjustments, which are limited to compensation 
for rendering an economic service, and neither the Secretary 
of Agriculture nor the “nearby” farmer petitioners have advanced 
any economic justifications for them that have substantial record 
support. Pp. 188-191.

3. This holding does not depart from the Court’s precedents. 
United States v. Rock Royal Co-op., 307 U. S. 533, distinguished. 
To the extent that Green Valley Creamery v. United States, 108 
F. 2d 342, contravenes this holding, it is disapproved. Pp. 191-192.

4. While according great weight to a department’s contem-
poraneous construction of its own enabling legislation, the Court 
cannot abdicate its ultimate responsibility to construe the statu-
tory language. Pp. 192-194.

5. Although the Secretary’s orders have been specifically ap-
proved by the farmers concerned in accordance with § 9 (B) (i) 
of the Act, such approval does not legitimize the regulation which 
is not authorized by statute. Pp. 195-196.

6. A reversal for trial on the merits is not warranted since the 
Department of Agriculture acted on a formal record, and a 
remand to the Secretary is inappropriate in the absence of a 
request by the Government, which has advanced no new theory 
for sustaining the regulation. Pp. 196-197.

7. The Court of Appeals’ award to “nearby” farmer petitioners 
of the escrowed differential payments collected before the District 
Court entered final judgment will not be disturbed. P. 197.

131 U. S. App. D. C. 109, 402 F. 2d 660, affirmed.
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Lawrence D. Hollman argued the cause for petitioners 
in No. 25. With him on the briefs was Carlyle C. Ring, 
Jr. Daniel M. Friedman argued the cause for petitioner 
in No. 52. On the briefs were Solicitor General Gris-
wold, Assistant Attorney General Ruckelshaus, Peter L. 
Strauss, Alan S. Rosenthal, and Walter H. Fleischer.

Charles Patrick Ryan argued the cause for respondents 
in both cases. With him on the brief was Edward J. 
Ryan.

Edwin H. Amidon, Jr., Assistant Attorney General, 
argued the cause for the State of Vermont as amicus 
curiae urging affirmance in both cases. With him on the 
brief was James M. Jeffords, Attorney General.

Robert H. Quinn, Attorney General of Massachusetts, 
pro se, Walter H. Mayo III, Assistant Attorney General, 
Herbert F. DeSimone, Attorney General of Rhode Island, 
pro se, Charles G. Edwards, Assistant Attorney General, 
Robert K. Killian, Attorney General of Connecticut, 
pro se, and Michael J. Scanlon, Assistant Attorney Gen-
eral, filed a brief for the Attorneys General of Massa-
chusetts, Rhode Island, and Connecticut as amici curiae 
urging reversal in both cases.

C. Wayne Smyth filed a brief for Lorton Blair et al. 
as amici curiae urging affirmance in both cases.

Mr . Justi ce  Harlan  delivered the opinion of the 
Court.

This action was brought by respondent Vermont dairy 
farmers, “country” milk producers, seeking a judgment 
invalidating as contrary to the Agricultural Marketing 
Agreement Act of 1937, as amended, 50 Stat. 246, 
7 U. S. C. §601 et seq. (1964 ed. and Supp. IV), the 
so-called farm location differential provided for by order 
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of the Secretary of Agriculture.1 The effect of that 
order is to require milk distributors to pay to milk pro-
ducers situated at certain distances from milk marketing 
areas, “nearby” farmers, higher prices than are paid to 
producers located at greater distances from such areas. 
The District Court issued a preliminary injunction on 
January 16, 1967, against further payments and on re-
spondents’ motion for summary judgment transformed 
its decree into a permanent injunction on June 15, 1967. 
The Court of Appeals for the District of Columbia 
Circuit affirmed. 131 U. S. App. D. C. 109, 402 F. 2d 660 
(1968). We granted certiorari to resolve the important 
issue of statutory construction involved in this aspect of 
the administration of the federal milk regulation pro-
gram. 394 U. S. 958 (1969).

1 The Secretary has promulgated comprehensive regulations to 
govern the marketing of milk, 7 CFR § 1002.1 et seq. (1969), pur-
suant to the Agricultural Marketing Agreement Act. The provisions 
relevant to this cause are set forth in Part I of this opinion, at 178, 
infra.

The action was originally brought against the Secretary only. 
Petitioners Zuber et al., nearby farmers, unsuccessfully sought leave 
to intervene before the District Court in support of the Secretary’s 
regulations. When judgment was rendered against the Secretary, 
petitioners sought leave to intervene for the purposes of appeal. 
Leave was granted and the Secretary also decided to take an appeal. 
The parties have devoted a good deal of energy to disputing what 
constitutes the record in this litigation. Petitioners at various times 
have referred us to the testimony and record compiled in an action 
brought in the Northern District of New York, Cranston v. Freeman, 
290 F. Supp. 785 (1968). Respondents have objected, noting that 
the record in Cranston is not formally before this Court, and have 
included in the appendix various materials that were not of record 
below. The Court need not pause over the controversy since none 
of the materials in respondents’ appendix is decisive of the action 
before us. As for the references to the Cranston record, they too 
are not decisive of the dispute.
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I

BACKGROUND
Once again this Court must traverse the labyrinth of 

the federal milk marketing regulation provisions.2 While 
previous decisions have outlined the operation of the 
statute and the pertinent regulations, a brief odyssey 
through the economic and regulatory background is 
essential perspective for focusing the issue now before 
the Court.

A. The  Econo mics  of  the  Milk  Industry

The two distinctive and essential phenomena of the 
milk industry are a basic two-price structure that permits 
a higher return for the same product, depending on its 
ultimate use, and the cyclical characteristic of production.

Milk has essentially two end uses: as a fluid staple 
of daily consumer diet, and as an ingredient in manu-
factured dairy products such as butter and cheese. Milk 
used in the consumer market has traditionally com-
manded a premium price, even though it is of no higher 
quality than milk used for manufacture. While cost dif-
ferences account for part of the discrepancy in price, they 
do not explain the entire gap. At the same time the milk 
industry is characterized by periods of seasonal over-
production. The winter months are low in yield and

2 See, e. g., Lehigh Valley Cooperative v. United States, 370 U. S. 
76 (1962); Brannan v. Stark, 342 U. S. 451 (1952); Stark v. Wickard, 
321 U. S. 288 (1944); United States v. Rock Royal Co-op., 307 
U. S. 533 (1939); H. P. Hood & Sons v. United States, 307 U. S. 588 
(1939). The lower courts have also been plagued by the milk prob-
lem. See especially Judge Frank’s lament, Queensboro Farm Prods. 
v. Wickard, 137 F. 2d 969 (C. A. 2d Cir. 1943); see also Blair v. 
Freeman, 125 U. S. App. D. C. 207, 370 F. 2d 229 (1966); Green 
Valley Creamery v. United States, 108 F. 2d 342 (C. A. 1st Cir. 
1939).
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conversely the summer months are fertile. In order to 
meet fluid demand which is relatively constant, suffi-
ciently large herds must be maintained to supply winter 
needs. The result is oversupply in the more fruitful 
months. The historical tendency prior to regulation was 
for milk distributors, “handlers,” to take advantage of 
this surplus to obtain bargains during glut periods. Milk 
can be obtained from distant sources and handlers can 
afford to absorb transportation costs and still pay more 
to outlying farmers whose traditional outlet is the manu-
facturing market.3 To maintain income farmers increase 
production and the disequilibrium snowballs.

To protect against market vicissitudes, farmers in the 
early 1920’s formed cooperatives. These cooperatives 
were effective in eliminating the self-defeating over-
production by pooling the milk supply and refusing to 
deal with handlers except on a collective basis.4 During

3 For fluid use, milk must be transported in its natural state and 
as such is a bulky and highly perishable commodity. Thus cost of 
shipment to a consumer market is greater than transporting an equal 
supply to a manufacturing plant. These factors, combined with 
more rigid sanitary requirements for plants distributing the fluid 
product, see Agricultural Adjustment Administration Report, May 
1933-Feb. 1934, p. 154, explain part of the disparity between the 
price for Class I (fluid milk) and Class II (other uses) milk. Nearby 
producers, given equilibrium of supply and demand, are logical fluid 
suppliers to the urban areas. See generally J. Cassels, A Study of 
Fluid Milk Prices (1937).

4 The cooperative system amounted to a pooling arrangement 
wherein participating producers would bargain collectively with the 
handlers and threaten to withhold their milk if the handlers refused 
to agree to purchase a certain minimum percentage of their Class I 
fluid milk from the pool. Without this supply the handlers would 
be unable to meet their winter requirements.

Essential to this arrangement of course was a sufficiently wide 
membership to insure no alternative source of supply to recalci-
trant handlers.

The second aspect of the arrangement was the division of the 
profits among the producer members of the cooperative. Frequently



174 OCTOBER TERM, 1969

Opinion of the Court 396 U. S.

the 1920’s era of relative market stability the nearby 
farmers enjoyed premium prices for their product. 
These favorable prices were apparently attributable to 
reduced transportation costs and also the nearby farmer’s 
historic position as a fluid supplier.* 5

B. The  First  Federa l  Program

The drop in commodity prices during the depression 
years destroyed the equilibrium of the 1920’s and utter 
chaos ensued. Congress, in an effort to restore order to the 
market and boost the purchasing power of farmers, en-
acted the licensing provisions of the Agricultural Adjust-
ment Act, 48 Stat. 31, 35. Under § 8 (3) the Secretary 
of Agriculture was empowered

“(t]o issue licenses permitting processors, associa-
tions of producers, and others to engage in the han-
dling, in the current of interstate or foreign com-
merce, of any agricultural commodity or product 
thereof, or any competing commodity or product 
thereof. Such licenses shall be subject to such terms 
and conditions, not in conflict with existing Acts of

employed was a base-rating plan whereby each producer would be 
assigned a percentage of his milk for which he could claim pay-
ment at the Class I fluid price. For the remaining production he 
would be paid at the Class II rate. Apparently bases were assigned 
according to the anticipated participation of the producer in the 
fluid market. As a result, nearby producers received more favorable 
bases in view of their historical role as fluid suppliers in an equilib-
rium market. For descriptions of the cooperative systems see Cassels, 
supra, n. 3, at 56-70; J. Black, The Dairy Industry and the AAA 
49-51 (1935).

5 Because they were historically fluid suppliers the nearby pro-
ducers apparently maintained at all times production sufficient to 
service the consumer fluid market. In addition their close prox-
imity enabled them to deliver to small retailers. As such they were 
potential competitors.
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Congress or regulations pursuant thereto, as may be 
necessary to eliminate unfair practices or charges 
that prevent or tend to prevent the effectuation of 
the declared policy and the restoration of normal eco-
nomic conditions in the marketing of such com-
modities or products and the financing thereof. The 
Secretary of Agriculture may suspend or revoke any 
such license, after due notice and opportunity for 
hearing, for violations of the terms or conditions 
thereof. . . .”

Under the licensing system base-rating plans not un-
like the private arrangements that obtained in the 1920’s 
were adopted.6 Producers were assigned bases which 
fixed the percent of their output that they would be 
permitted to sell at the Class I price that was paid 
for fluid milk.7 The viability of the licensing scheme was 
jeopardized, however, by judicial decisions disapproving 
a similarly broad delegation of power under the Na-
tional Industrial Recovery Act provisions, 48 Stat. 195. 
Schechter Poultry Corp. v. United States, 295 U. S. 495 
( 1935). With its agricultural marketing program resting 
on quicksand, Congress moved swiftly to eliminate the 
defect of overbroad delegation and to shore up the void 
in the agricultural marketing provisions. Section 8 (3) 
of the 1933 Act was amended in 1935 and the pertinent 
language has been carried forward without significant

6 See Agricultural Adjustment Administration Report, supra, n. 3, 
at 159-161; G. Barnhart, The Development of the Licenses and 
Order Regulating the Handling of Milk in the Greater Boston, 
Massachusetts, Marketing Area, Nov. 3, 1933-June 1, 1946 (un-
published dissertation on file with Department of Agriculture and 
Harvard University).

7 License 38 for the Boston area provided more favorable bases 
for the nearby producers. See Barnhart, supra, n. 6, at 95-96.
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change into § 8c of the present Act. Agricultural Mar-
keting Agreement Act of 1937, 50 Stat. 246, as amended, 
7 U. S. C. § 608c (1964 ed. and Supp. IV).8

8 “(5) Milk and its products; terms and conditions of orders.
“In the case of milk and its products, orders issued pursuant 

to this section shall contain one or more of the following terms and 
conditions, and (except as provided in subsection (7) of this section) 
no others :

“(A) Classifying milk in accordance with the form in which or the 
purpose for which it is used, and fixing, or providing a method 
for fixing, minimum prices for each such use classification which 
all handlers shall pay, and the time when payments shall be made, 
for milk purchased from producers or associations of producers. 
Such prices shall be uniform as to all handlers, subject only to adjust-
ments for (1) volume, market, and production differentials cus-
tomarily applied by the handlers subject to such order, (2) the grade 
or quality of the milk purchased, and (3) the locations at which 
delivery of such milk, or any use classification thereof, is made to 
such handlers:

“(B) Providing:
“(i) for the payment to all producers and associations of producers 

delivering milk to the same handler of uniform prices for all milk 
delivered by them: Provided, That except in the case of orders cov-
ering milk products only, such provision is approved or favored by 
at least three-fourths of the producers who, during a representa-
tive period determined by the Secretary of Agriculture, have been 
engaged in the production for market of milk covered in such order 
or by producers who, during such representative period, have pro-
duced at least three-fourths of the volume of such milk produced 
for market during such period; the approval required hereunder 
shall be separate and apart from any other approval or disap-
proval provided for by this section; or

“(ii) for the payment to all producers and associations of pro-
ducers delivering milk to all handlers of uniform prices for all milk 
so delivered, irrespective of the uses made of such milk by the 
individual handler to whom it is delivered;
“subject, in either case, only to adjustments for (a) volume, market, 
and production differentials customarily applied by the handlers 
subject to such order, (b) the grade or quality of the milk delivered, 
(c) the locations at which delivery of such milk is made, and (d) a 
further adjustment, equitably to apportion the total value of the 
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C. The  Prese nt  Regulatory  Scheme

The present system, which differs little in substance 
from the scheme conceived in 1937 for regulating the 
Boston market,9 provides for a uniform market price 
payable to all producers by all handlers.10 Prices are 
established for Class I and Class II uses. The total 
volume of milk channeled into the market in each cate-
gory is multiplied by the appropriate coefficient price 
and the two results are totaled and then divided by the 
total number of pounds sold. The result represents the 
average value of milk sold in the marketing area and 
is the basic “uniform” price. Were all producers to 
receive this price they would share on an equal basis

milk purchased by any handler, or by all handlers, among producers 
and associations of producers, on the basis of their marketings of 
milk, which may be adjusted to reflect sales of such milk by any 
handler or by all handlers in any use classification or classifications, 
during a representative period of time which need not be limited to 
one year.”

9 The Boston order of 1937, 2 Fed. Reg. 1331, established uniform 
prices for all producers at $3.19 and $3.01 per cwt. of milk, depending 
on the place of delivery, with a further adjustment for transportation 
to the handler’s plant in the marketing area. Article VIII, §4 (1) 
also provided for an adjustment based on the cost of transporting 
milk from outlying plants to the primary Boston market. The 
present regulations calculate price with reference to the purchasing 
power of milk based on the 1958 cost-of-living index. No trans-
portation adjustment is provided for in calculation of the uniform 
price under § 1001.62 of the order. Differentials to compensate for 
zone of delivery are retained as separate adjustments. See infra.

10 The Secretary has three alternative modes of proceeding under 
the Act. He may establish “use” prices which all handlers must 
pay to all producers according to the actual amount of milk used 
in each category, § 8c (5) (A); individual handler pools where all pro-
ducers or cooperatives selling to an individual handler shall be paid 
a uniform price for milk delivered to that handler; or a marketwide 
pool where all handlers must pay all producers a uniform price for 
all milk delivered irrespective of end use.



178 OCTOBER TERM, 1969

Opinion of the Court 396 U. S.

the profits of Class I marketing and assume equally the 
costs of disposing of the economic surplus in the Class II 
market. The actual price to the producer is, however, 
the “blended” price which is computed by adding and 
subtracting certain special differentials provided for by 
statute and order. See 7 CFR § 1001.64 (1969). The 
deduction for differential payments withheld for the bene-
fit of nearby producers reduces the uniform “blended” 
price to those producers ineligible to collect this particular 
adjustment.11 The provision is contained in § 1001.72 
of the order and provides:

“In making the payments to producers . . . each 
handler shall add any applicable farm location dif-
ferential specified in this section.
“(a) With respect to milk received from a pro-
ducer whose farm is located within any of the places 
specified in this paragraph, the differential shall be 
46 cents per hundredweight, unless the addition of 
46 cents gives a result greater than the Class I price 
determined under §§ 1001.60, 1001.62, and 1001.63 
which is effective at the plant at which the milk is 
received. In that event there shall be added a rate 
which will produce that price.”

A differential of 23$ is provided for deliveries from 
farms in intermediate nearby zones. § 1001.72 (b).

The foregoing provisions appear in the so-called 1964 
Massachusetts-Rhode Island Order, which consolidated 
into one region the four sub-markets which were pre-

11 Also included is an adjustment for delivery to a nearby plant. 
The location of handler plants is classified by zones. 7 CFR 
§ 1001.62. Delivery to a plant located nearby the consumer market 
is, of course, advantageous to the handler and the producer is com-
pensated for this service. The handler also saves the cost of han-
dling and processing at his country plant in addition to saving 
transportation cost. Conversely, depositing milk at handlers’ plants 
in outlying districts results in a negative adjustment.
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viously regulated separately under the so-called four 
“New England” orders: the 1951 Boston order which 
carried forward the order adopted for the Boston area 
in 1937; the Springfield order promulgated in 1949; 
and the Southeastern New England order of 1958. 
Each order included a provision for a nearby differ-
ential payment to farmers within a stated radius 
of a designated market center. For example the 
differential under the Boston order was payable to 
farmers located within a 40-mile radius of the State 
House in Boston; a slightly lower differential was paid 
to farmers within an 80-mile radius. Under the 1964 
order there is no central point for the computation of the 
radius for payment of the differential; the Secretary has 
retained the differential provisions as they appeared in 
the previous four orders. Farmers who would have been 
entitled to the differential under any one of the previous 
four marketing regulations continue to receive those pay-
ments under the present order. These nearby farmers 
are eligible for the differential on any shipments within 
the New England marketing area, even though their 
milk may actually be used outside the radius of their 
particular nearby zone.

II
THE STATUTORY SCHEME

The foundation of the statutory scheme is to provide 
uniform prices to all producers in the marketing area, 
subject only to specifically enumerated adjustments. 
The question before the Court, stated most simply, is 
whether payment of farm location differentials, set forth 
above, is a permissible adjustment under § 8c (5)(B) to 
the general requirement of uniformity of price.12

12 Section 8c (5) (B) (ii) requires all uniform prices to be paid “irre-
spective of the uses made of such milk by the individual handler to 
whom it is delivered.” Respondents contend that the nearby differ-
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The Secretary has in the past labeled the “nearby” 
differential a “location” differential and defended its in-
clusion in his orders on that ground. The justification 
and argument are now, however, pitched in a different 
key. The Government has apparently abandoned all 
but one of the numerous theories advanced below, and 
pressed most vigorously in the Blair v. Freeman litiga-
tion (125 U. S. App. D. C. 207, 370 F. 2d 229 (1966)), 
and it now stresses the provision in §8c(5)(B) for 
“volume, market, and production differentials customarily 
applied by the handlers subject to such order.”

While the proper resolution of the issue is by no means 
self-evident, we are persuaded that “market . . . differ-
entials customarily applied” contemplates cost adjust-
ments. The plain thrust of the federal statute was to 
remove ruinous and self-defeating competition among

ential is merely a disguised payment for the nearby suppliers’ greater 
share of fluid milk sales. Such was apparently the case in the New 
Jersey order invalidated by the Court of Appeals in Blair v. Freeman, 
supra, where the payment of the differential was explicitly linked to 
the percentage of nearby milk actually supplied to the fluid market. 
We share respondents’ skepticism and our doubts are reinforced 
by the explicit connection of differential payments with the share 
of fluid milk supplied in the 1936 Boston order. Further cause for 
skepticism is found in the present zone differential structure which 
undercompensates the handlers for transportation from outlying 
districts and thus encourages them to buy from nearby farmers. 
See Kessel, Economic Effects of Federal Regulation of Milk Markets, 
10 J. Law & Econ. 51, 64-65 (1967). Here, however, unlike the sit-
uation in Blair v. Freeman, supra, the producer receives the differen-
tial irrespective of the use to which his milk is ultimately put. Since 
the nearby differential in the present order is not directly tied to the 
percentage of fluid milk sales, although the order limits differential 
payments to 46^ or the Class I price, whichever is higher, we 
accept the Government’s contention that, as a matter of strict logic, 
the payment of differentials based on the historical position of 
nearby producers as fluid suppliers, is not inconsistent with the 
irrespective-of-end-use requirement.
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the producers and permit all farmers to share the benefits 
of fluid milk profits according to the value of goods pro-
duced and services rendered. The Government’s pro-
posed reading of the Act, bottomed, as it is, on the his-
torical payment of a premium to nearby farmers during 
the monopolistic era of the cooperative pools, would 
come to perpetuate economic distortion and freeze the 
milk industry into the competitive structure that pre-
vailed during the 1920’s.

Without the benefit of government muscle to eliminate 
crippling price warfare in the summer months, neither 
nearby nor country producers could share in the monop-
oly-type profits that accrue from fluid milk sales. Ab-
sent regulation only the handlers, if anyone, would stand 
to benefit from the “fluid” monopoly. While we cannot 
project what would be the case today if a free market 
prevailed, we might well anticipate that the nearby pro-
ducers’ winter advantages would be negligible in view of 
reduced transportation costs and more reliable refrigera-
tion. Thus even in winter handlers might be free to play 
nearby and outlying farmers against each other since 
handlers would be free of the leverage exercised by the 
nearby cooperatives during the 1920’s. Nearby pro-
ducers now seek the best of both worlds. Having 
achieved the security that comes with regulation, they 
seek under a regulatory umbrella to appropriate monopoly 
profits that were never secure in the unregulated market.

We are reluctant to attribute such intent to Congress 
and, simply in the name of administrative expertise, 
to follow a path not marked by the language of the 
statute. Indeed, such signposts as may be discerned from 
the legislative history point in a very different direction. 
The legislative history strongly suggests that “market 
differentials,” as well as all the other differentials, con-
templated particular understood economic adjustments. 
The House Report, in discussing the allowable adjust-
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ments characterizes the market differential as a payment 
over and above the transportation costs, i. e., a location 
differential, for delivery to the primary market.13 Thus 
farmers would share with handlers the savings from by-
passing country-station processing and handling the milk 
only at the city plant.

The significance of the legislative history emerges upon 
study of the subsequent administrative practice. The 
original Boston order obscures the market differential 
payment by providing in place of a labeled adjustment a 
two-price structure which allowed an additional 180 per 
cwt. for city-delivered milk over and above the costs of 
transporting the milk from the country plant. However, 
the testimony of Mr. Aplin for the Market Administrator 
erases any doubt that those responsible for administering 
the Act fully understood the meaning of the Committee’s 
explanation of market differential.14

13 “The market differential is a differential which is given to the 
producer to compensate him for delivering his milk to a city market 
instead of to a country plant. These differentials vary with the mar-
kets and cannot be qualified as a 'location’ differential, because of 
the fact that location is usually determined on the distance from a 
primary market whereas market differentials are usually paid in 
secondary markets.” H. R. Rep. No. 1241, 74th Cong., 1st Sess., 
10 (1935).

14 The relevant excerpts from the hearing are included in the 
Joint Appendix and appear at 258-259:

“Section 4 . . . provides for location differentials. . . . Now, 
the price which is arrived at from the calculation of the pool is a 
blended price for all milk f. o. b. the market with country station 
allowances deducted. Now, Paragraph 1 [of § 4] here provides 
that there shall be deducted from that blended price in the case of 
milk delivered to a plant more than 40 miles from the State House 
an amount equal to the carlot freight rate from that plant to Boston, 
so that that deduction would be different for each freight zone, and 
the price would be smaller by the amount of difference in freight 
from each zone as we go out from the market. Now, Paragraph 2 
[of § 4] provides that in the case of milk delivered from a producer 
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Subsequent orders have combined the country station 
handling adjustment, properly the market differential, 
and the location-transportation differential into the so- 
called zone differential.15

The statute before us does not contain a mandate 
phrased in broad and permissive terms. Congress has 
spoken with particularity and provided specifically enu-
merated differentials, which negatives the conclusion that 
it was thinking only in terms of historical considerations. 
The prefatory discussion in the House Report emphasizes 
the congressional purpose to confine the boundaries of the 
Secretary’s delegated authority.16 In these circumstances 
an administrator does not have “broad dispensing power.” 
See Addison v. Holly Hill Co., 322 U. S. 607, 617 (1944). 
The congressional purpose is further illumined by the 
character of the other statutory differentials for “volume,”

to a plant located within forty miles of the State House there should 
be added 18 cents per hundredweight. That.is added for the reason 
that in the case of country stations there is allowed the dealers on 
Class I milk 20 cents a hundredweight as a country station charge, 
and we are allowing for containers in which to ship the milk three 
cents in the case of milk received at city plants, instead of having 
a 20 cent and a three cent deduction, which would be 23 cents. 
There is a receiving station allowance of only five cents. The dif-
ference is 18 cents per hundredweight. We add back in here 18 
cents to the producer whose milk does not pass through a country 
station.” (Emphasis added.)

15 See Barnhart, supra, n. 6, at 620.
16 “To eliminate questions of improper delegation of legislative 

authority raised by the decisions in Schechter et al. v. United States, 
the provisions relating to orders enumerate the commodities to which 
orders issued by the Secretary of Agriculture may be applicable, pre-
scribe fully the administrative procedure to be followed by the 
Secretary in issuing, enforcing, and terminating orders, and specify 
the terms which may be included in orders dealing with the enumer- 
ated commodities.” H. R. Rep. No. 1241, supra, at 8. See Brannan 
v. Stark, 342 U. S. 451, 465 (1952).
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“grade or quality,” “location,” and “production,”17 all of 
which compensate or reward the producer for providing 
an economic service of benefit to the handler.18

The general language of the committee report indi-
cating that Congress intended to carry forward the basic 
regulatory approach adopted under the 1933 Act, follow-
ing the precedent of the 1920’s, is stressed by the dissent 
to this opinion. This committee language, it is argued, 
reinforces the continuity connotations of the “custo-
marily applied” language, a thrust that is not blunted

17 In this connection it should be noted that the production dif-
ferential authorized for maintaining an adequate supply for fluid 
use during the lean winter months is not, strictly speaking, a handler 
cost but a general cost of the market. It is, however, an essential 
cost that cannot be eliminated by looking to an alternative supplier. 
Viewed in this context, it is of course a cost to the handler; for in 
a nonregulated equilibrium market, a handler would be forced to 
pay a premium during the winter months when supply is limited and 
demand constant.

18 “The volume differential is a differential which is paid when 
the operations of several country plants are consolidated into one 
plant. The inconvenience which is caused to producers by closing 
up plants to which they have been delivering and requiring that all 
of their milk be handled by one plant, is compensated by an addi-
tional payment to the producers. The production differential is the 
differential which is paid to a producer, compensating him for keeping 
his farm and milk qualified for a city market even though his milk 
may actually be going into manufactured use. . . . The production 
differential is a payment to the farmer for performing this function 
in the market.” (Emphasis supplied.) H. R. Rep. No. 1241, supra, 
at 9-10.

In Brannan v. Stark, supra, this Court invalidated regulations 
providing certain payments to cooperatives that had the effect 
of reducing the blended price to nonmember producers. The 
premise underlying our holding was that these payments would 
have to represent compensation for rendering of economic services 
of benefit to all producers. Even the dissenters took as a point of 
departure the proposition that the payments could be sustained 
only if justified in terms of services rendered.
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by any specific language indicating a legislative purpose 
to treat all farmers equally.

Legislative silence is a poor beacon to follow in dis-
cerning the proper statutory route. For here the light 
illumines two different roads. If nearby payments 
had the notoriety and significance in the milk distribu-
tion industry attributed to them by the dissent, Congress 
could have given its blessing by carving out another 
specific exception to the uniform price requirement. In 
an Act whose very purpose was to avoid the infirmity of 
overbroad delegation and to set forth with particularity 
the details for a comprehensive regulatory scheme, it 
would have been a simple matter to include in a list of 
enumerated differentials, “nearby” payments, or at least 
allude to them in the report of the draftsmen. It is clear 
that Congress was not conferring untrammeled discretion 
on the Secretary and authorizing him to proceed in a 
vacuum. This was the very evil condemned by the 
courts that the 1935 amendments sought to eradicate.19 
It would be perverse to assume that congressional 
drafters, in eliminating ambiguity from the old Act,20 were 
careless in listing their exceptions and selecting the illus-
trations from the committee report from which their 
words would ultimately derive content.21

19 See Brannan v. Stark, supra.
20 “The proposed amendments, insofar as they relate to marketing 

agreements and orders, are primarily intended to implement and 
spell out in more detail and with greater freedom from ambiguity 
the powers which were provided for in the original act. The pres-
ent language of the statute is, unfortunately, subject to serious mis- 
construction. This has given rise to obstacles in connection with 
the enforcement of the marketing agreements and licenses which have 
seriously endangered their successful operation.” H. R. Rep. No. 
1241, supra, at 7.

21 The verdict of quiescent years cannot be invoked to baptize 
a statutory gloss that is otherwise impermissible. This Court has 
many times reconsidered statutory constructions that have been 
passively abided by Congress. Congressional inaction frequently 
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We consider our conclusions in no way undermined 
by the colloquy on the floor between Senator Copeland 
and Senator Murphy upon which the dissent places such 
emphasis. A committee report represents the considered 
and collective understanding of those Congressmen in-
volved in drafting and studying proposed legislation. 
Floor debates reflect at best the understanding of indi-
vidual Congressmen. It would take extensive and 
thoughtful debate to detract from the plain thrust of a 
committee report in this instance. There is no indica-
tion, however, that the question of nearby differentials 
and the meaning of “market . . . differentials customarily 
applied” were precisely considered in the floor dialogue. 
The exchange is not only brief but also inconclusive as to 
meaning.22 Indeed, Senator Murphy apparently acqui-

betokens unawareness, preoccupation, or paralysis. “It is at best 
treacherous to find in congressional silence alone the adoption of a 
controlling rule of law.” Girouard v. United States, 328 U. S. 61, 69 
(1946). Its significance is greatest when the area is one of traditional 
year-by-year supervision, like tax, where watchdog committees are 
considering and revising the statutory scheme. Even less deference 
is due silence in the wake of unsuccessful attempts to eliminate an 
offending interpretation by amendment. See, e. g., Girouard v. 
United States, supra. Where, as in the case before us, there is no 
indication that a subsequent Congress has addressed itself to the 
particular problem, we are unpersuaded that silence is tantamount 
to acquiescence, let alone the approval discerned by the dissent.

22 The floor exchange is reported at 79 Cong. Rec. 11139-11140.
“Mr. COPELAND. What has the Senator to say to the sug-

gestion that in a number of communities in up-State New York there 
is not a sufficient supply of milk surrounding the market to take 
care of the demand; therefore, milk must be brought into the market 
from more distant points ? The provisions of the equalization which 
we are now discussing provide that a producer who is producing 
his milk on farms near to cities would receive the same price for 
his product as a farmer who produces his milk, say, 40 or 50 miles 
away from the same community.

“Mr. MURPHY. If they were embraced in the same marketing 
area, that would be true. Let us keep in mind what the situation is. 
There is a deficiency of consumer demand. There is a surplus of 
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esced in Senator Copeland’s implied criticism of the 
statute for providing uniform prices for distant and 
nearby producers within the marketing region. When 
Senator Copeland pursued his inquiry, asking whether 
the Act recognized the higher cost for taxes on nearby 
lands, Senator Murphy merely recited the differential 
provisions of the Act and suggested that they “adopt 
the present practice of business,” but conspicuously lack-
ing is an affirmative statement that any specific differen-
tial covered these costs. This is not impressive legisla-
tive history especially in light of Senator Murphy’s 
earlier agreement with Senator Copeland’s statement 
that “[t]he provisions of the equalization . . . provide 
that a producer who is producing his milk on farms near 
to cities would receive the same price for his product as 
a farmer who produces his milk, say, 40 or 50 miles away 
from the same community,” and the specific business 
illustrations of the House Report.

milk. The price is greatly depressed, and has been for 5 years. 
The only way in which one can determine how each one of the 
producers included in the plan provided here shall bear his share 
of the cost of effecting a higher price is to divide the milk by 
classification uses.

“Mr. COPELAND. I do not think the Senator has quite stated 
all the conditions. He does not take into consideration the difference 
in the cost of production. Taxes and values of property near the 
city are very much higher than in the case of property farther 
away from the city. The transportation differential does not com-
pensate for the difference in cost, as I see it.

“Mr. MURPHY. If the Senator will refer to page 12, line 13, 
he will see that there is this qualification:

“ 'Such prices shall be uniform as to all handlers, subject only 
to adjustments for (1) volume, market, and production differentials 
customarily applied by the handlers subject to such order—’

“They adopt the present practice of business—
“‘(2) the grade or quality of the milk purchased, and (3) the 
locations at which delivery of such milk, or any use classification 
thereof, is made to such handlers.’ ”
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Ill
SCOPE OF MARKET DIFFERENTIAL

While market differentials customarily applied need 
not be restricted to the sole illustration in the House 
Report, that illustration, taken in conjunction with the 
discussion of all the statutory differentials, suggests that 
the permissible adjustments are limited to compensation 
for rendering an economic service.23 The challenged 
nearby differentials do not fall into this category.24

Nor has the Secretary advanced any economic justifi-
cation for these differential payments. It is plain from 
the administrative record that the nearby differential 
was included in the original Boston order as a recognition 
of the favored position of nearby producers in the fluid 
market and as an inducement to nearby farmers to ap-
prove the Secretary’s order. (J. A. 237.25) The only sense 

23 The market differential does not, strictly speaking, compensate 
the producer for absorbing a cost to the handler for it may be no 
additional cost to the producer to deliver to a city plant. A nearby 
farmer, for example, would not incur additional costs by delivering 
to a preferred city plant as opposed to a country station. The 
savings to the handler are nevertheless plain and the market differ-
ential should properly be viewed as an adjustment that permits the 
producer to share in the handler’s profits resulting from reduced 
costs.

24 See Kessel, supra, n. 12, at 65-66 (1967). After criticizing 
the present undercompensation for transportation costs from far-
away zones as a disguised subsidy to nearby producers, resulting 
in an inefficient allocation of economic resources, the author draws 
a comparison with the nearby differential lamenting, “However weak 
the case for zone differentials that fail to depict transportation costs, 
it is infinitely stronger than the case for location differentials.”

25 The Secretary’s 1964 findings include the following: “The farm 
location differential provisions under the present New England 
orders should be continued under the Massachusetts-Rhode Island 
order and the Connecticut order.

“A group of nine cooperative associations, which represents prin-
cipally producers whose farms are located outside any of the speci- 
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in which the handler may be said to gain economically is 
by virtue of the elimination of the nearby producer as a 
potential competitor. While this factor is mentioned 
in the findings accompanying the 1937 order, it has not

tied farm location differential areas, proposed that farm location 
differentials be eliminated under the New England orders. Three 
other cooperative associations proposed that a producer whose 
farm is located wdthin New England and who is presently eligible 
to receive a farm location differential . . . under any New England 
order be eligible to receive the same differential irrespective of the 
New England order under which his milk is pooled. Another co-
operative association proposed that the farm location differentials 
be increased ....

“. . . [F]arm location differentials have been in effect under the 
several New England orders since the inception of the orders. The 
differentials were adopted to reflect in the pricing structure of the 
orders historical price relationships by location which prevailed in 
these markets. It was found that customarily somewhat higher 
values, above those which normally reflected transportation costs, 
attached to milk produced near the principal consumption centers 
as compared to the market value of milk produced in the more 
distant areas of the milkshed.

“While considerable testimony in support of removal of the pro-
visions was received, it was not established that the farm location 
differential provisions are resulting in unstable or disruptive market-
ing conditions which warrant their deletion from the orders at this 
time. Although certain marketing problems in the nearby and inter-
mediate market areas were referred to in the testimony, these 
problems are not the result of production increases on farms in these 
areas which logically might be attributable to the higher returns to 
producers in these areas. Such increases have not been significantly 
different from those on farms not eligible for the farm location 
differentials.” (J. A. 349-351).

There is no reason to dispute the Secretary’s finding that the differ-
entials have no disruptive effect on the market. The issue, how-
ever, is whether the provisions are authorized by statute. The Sec-
retary’s order is devoid of any economic justification and relies 
solely on the historical factor of the nearby producer’s favorable 
share of the fluid use market. See also Report to the Secretary of 
Agriculture by the Federal Milk Order Study Committee 74-75 
(1962).



190 OCTOBER TERM, 1969

Opinion of the Court 396 U. S.

been emphasized in the 1964 findings and the testimony 
at the 1963 hearings suggests that support in the record 
is indeed scant. That entry of the nearbys into the 
distribution market would bring unwanted competition, 
is irrelevant if it does not jeopardize market stability. 
We think the analysis of the court below was correct: 
if there is any economic benefit here, producers should 
receive their compensation directly from the handlers 
and not out of the marketwide pool. 131 U. S. App. 
D. C., at 114, 402 F. 2d, at 665.

While petitioner nearby farmers do not concede so 
readily the absence of economic foundation for the differ-
ential, no justifications are advanced that find any sub-
stantial support in the record. The allusion to the 
evenness of production on nearby farms would not 
justify the exclusive payment of this differential to 
nearby farmers. If the Secretary intended a produc-
tion differential, all producers who qualify would be 
eligible. Some amici and petitioners point to higher 
taxes on nearby lands and opportunity costs as reason for 
retaining the differential. These are, admittedly, addi-
tional costs of nearby production, but they are of no 
concern to handlers who seek only to obtain reliably 
milk at the cheapest price. See Kessel, Economic Effects 
of Federal Regulation of Milk Markets, 10 J. Law & Econ. 
51 (1967). This Court has been slow to attribute to 
Congress an intent to compensate for inefficient allocation 
of economic resources. Cf. West Ohio Gas Co. v. 
Comm’n, 294 U. S. 63, 72 (1935). While petitioners 
argue that the differential is a necessary inducement to 
keep the nearby farmers in business, the record does not 
reveal that the Secretary acted out of concern that the 
nearby farmers would quit the market, nor is there any 
evidence demonstrating the present necessity for nearby 
producers. In an era where efficient transportation is 
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available this may be of nominal concern. At most this 
may have been an unspoken consideration in 1937.26

Since the Secretary made no findings to that effect, 
the Court need not consider whether they would justify 
payment of the nearby differential in view of the legis-
lative history indicating that the statute contemplates 
adjustments primarily for economic costs to handlers 
that are absorbed or reduced by the producers. Further 
if the representations of respondents are correct—and 
they are not without support in the record—it appears 
that the elimination of the 40-mile zone nearby differen-
tial payments of 46<, even with the suspension of the 
intermediate differential payments of 23<i, would result in 
a higher uniform price to those farmers now receiving the 
23< differential.27

IV

PRIOR DECISIONS
Our holding does not represent a departure from this 

Court’s precedents. No opinion of this Court has ever 
explicitly approved the nearby differential. Reliance on 
United States n . Rock Royal Co-op., 307 U. S. 533 (1939), 
is misplaced. This Court’s refusal to invalidate the 
payment of a nearby differential to farmers in certain 
counties named in the New York order must be taken 
in the context of that action which was initiated by the 
Government against handlers who refused to obey the 
regulations. That decision did not repudiate the District 
Court’s finding that the provision was “discriminatory 
as between producers.” Id., at 567. The narrow reach 
of our Rock Royal holding was recognized in Stark v.

26 See Report to the Secretary of Agriculture by the Federal Milk 
Order Study Committee, supra, n. 25, at 75.

27 See J. A. 455 reporting excerpts from the Secretary’s decision 
of October 21, 1958, accompanying the order for the Southeastern 
New England marketing area.
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Wickard, 321 U. S. 288 (1944), where we noted that 
Rock Royal held the handlers without standing “to 
object to the operation of the producer settlement fund,” 
id., at 308, except as it affected handlers. The Court 
in Rock Royal went on to reject Rock Royal’s conten-
tion that the payments placed those handlers without 
customers in the nearby counties at a competitive 
disadvantage.

Our attention is also drawn to the First Circuit’s de-
cision in Green Valley Creamery v. United States, 108 
F. 2d 342 (1939). As in Rock Royal, supra, the parties 
did not have standing to raise the invalidity of the nearby 
differential. To the extent the First Circuit’s view is 
contrary to our present holding, we disapprove it.

V

SIGNIFICANCE OF DEPARTMENTAL 
CONSTRUCTION

While this Court has announced that it will accord 
great weight to a departmental construction of its own 
enabling legislation, especially a contemporaneous con-
struction, see Udall v. Tallman, 380 U. S. 1, 16 (1965); 
Power Reactor Co. v. Electricians, 367 U. S. 396, 408 
(1961); it is only one input in the interpretational equa-
tion. Its impact carries most weight when the admin-
istrators participated in drafting and directly made known 
their views to Congress in committee hearings. See 
Power Reactor Co. v. Electricians, supra; United States 
n . American Trucking Assns., 310 U. S. 534, 539 (1940). 
In such circumstances, absent any indication that Con-
gress differed with the responsible department, a court 
should resolve any ambiguity in favor of the administra-
tive construction, if such construction enhances the gen-
eral purposes and policies underlying the legislation.
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See American Power ■& Light Co. v. SEC, 329 U. S. 90, 
112-114 (1946).

The Court may not, however, abdicate its ultimate 
responsibility to construe the language employed by Con-
gress. Those props that serve to support a disputable 
administrative construction are absent here. There is no 
suggestion in the findings, nor have the parties ex-
plained, how the present differential contributes to the 
broad, general purpose of eliminating crippling competi-
tion. Nor in the present case has the Court’s attention 
been drawn to any hearings that suggest that Congress 
acted with the particular administrative construction be-
fore it in either 1935 or 1937. And if those administrators 
who participated in drafting the 1935 Act understood 
market differentials to encompass the farm location 
differential, they obviously failed to communicate their 
understanding to the drafters of the committee report. 
It is also evident that the 1937 re-enactment of the 1935 
amendments was routine and did not follow a compre-
hensive review of the issues that had been explored in 
detail by the 1935 draftsmen who wrote the committee 
reports.28

It is true that a report from the Federal Trade Com-
mission set forth the computations employed under the 
1936 Boston order which apparently provided for a

28 Judge Frank expressed the view in Queensboro Farm Prods, v. 
Wickard, 137 F. 2d 969 (C. A. 2d Cir. 1943), that Congress intended 
to adopt the intervening administrative interpretation of the “use” 
language of § 8c (5) (A) by its 1937 re-enactment. The construction 
of the “use” provision may well have caused more concern than the 
interpretation of the § 8c (5) (B) differentials. In any event, Judge 
Frank’s assumption that Congress gave “careful consideration . . . 
in connection with a re-enactment,” 137 F. 2d, at 977, is not sup-
ported by citation to specific legislative history that would indicate 
that Congress had in mind specific problems in connection with the 
administration of the marketing provisions.
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nearby differential.29 But the stark figures, set forth in 
the appendix to the report without explication, can hardly 
be said to have given the administrative construction 
the “notoriety” that this Court found persuasive in 
Udall v. Tallman, 380 U. S., at 18. In Udall the 
Court was impressed by the fact that the Secretary’s in-
terpretation had “been a matter of public record and dis-
cussion.” Id., at 17. Even despite active congressional 
involvement in reviewing certain administrative action in 
connection with particular leases, the Court noted that it 
would not attribute ratification to Congress. Udall v. 
Tallman, supra. Nor can petitioners put flesh on this 
argument by citing § 4 of the 1937 re-enactment, 50 Stat. 
249,30 and the committee report, H. R. Rep. No. 468, 75th 
Cong., 1st Sess., 4 (1937), which merely states in the 
language of the Act that § 4 purports to ratify, legalize, 
and confirm all action taken pursuant to the agree-
ment and order provisions under the 1935 statute.31

29 The 1936 order provided for payment of a uniform price sub-
ject to adjustments and with a special exception for “any producer, 
whose farm is located within forty (40) miles of the State House in 
Boston and who delivers milk to such handler at a plant located 
within forty (40) miles of the State House in Boston, at $3.30 
per hundredweight for that quantity of milk delivered by such 
producer not in excess of the base of such producer.” (Emphasis 
supplied.) Art. VIII, § 1 (2).

30 Section 4 of the Act provided:
“Nothing in this Act shall be construed as invalidating any market-

ing agreement, license, or order, or any regulation relating to, or 
any provision of, or any act of the Secretary of Agriculture in con-
nection with, any such agreement, license, or order which has been 
executed, issued, approved, or done under the Agricultural Adjust-
ment Act, or any amendment thereof, but such marketing agree-
ments, licenses, orders, regulations, provisions, and acts are hereby 
expressly ratified, legalized, and confirmed.”

31 To the extent that Congress could be said to have acted against 
the background of the 1936 order, the Court must reject petitioners’ 
argument. The 1936 order was superseded by the 1937 order which 
differed in approach. The provision for nearby differentials in the 
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VI
RELEVANCE OF PRODUCER APPROVAL

Petitioners allude to the fact that the orders in question 
have been specifically approved by the farmers con-
cerned as required by §§ 8c (9) (B)(i) and (ii) of the 
Act.32 While the contention is adumbrated, the argu-
ment appears to run as follows: since provision is 
made for approval of orders by the regulated subjects, 
the Secretary’s discretion should be generously inter-

1936 order was obscured by allowing a more favorable total price to 
nearby producers. See n. 29, supra. The 210 differential incorpo-
rated in the 1937 order for the benefit of intermediate nearby zones 
was not included in the 1936 order. The 210 differential provided 
in Art. VIII, §4 (2), of the 1936 order could have been viewed as a 
true market differential since its payment depended on delivery to a 
handler within a 40-mile zone from a producer beyond a 40-mile 
zone. Further, as noted by the court below, § 4 is typical of statu-
tory boilerplate traditionally included in legislative re-enactments, to 
avoid breaks in regulatory continuity. 131 U. S. App. D. C., at 
119, 402 F. 2d, at 670.

32 Section 8c (9) of the Act, 7 U. S. C. § 608c (9), provides that no 
order shall become effective until the Secretary determines:

“(B) That the issuance of such order is the only practical means 
of advancing the interests of the producers of such commodity pur-
suant to the declared policy, and is approved or favored:

“(i) By at least two-thirds of the producers . . . who, during 
a representative period determined by the Secretary, have been 
engaged, within the production area specified in such marketing 
agreement or order, in the production for market of the commodity 
specified therein, or who, during such representative period, have 
been engaged in the production of such commodity for sale in the 
marketing area specified in such marketing agreement, or order, 
or

“(ii) By producers who, during such representative period, have 
produced for market at least two-thirds of the volume of such com-
modity produced for market within the production area specified in 
such marketing agreement or order, or who, during such representa-
tive period, have produced at least two-thirds of the volume of such 
commodity sold within the marketing area specified in such market-
ing agreement or order.”
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preted. If provision for such approval could ever legiti-
mize a regulation not authorized by statute, the provision 
has no significance in the case before us, in light of the 
considerations already discussed. It is the Secretary, not 
the farmers, who is responsible for administering the 
statute and initiating orders.33

VII
PROPRIETY OF SUMMARY JUDGMENT

Although the Secretary does not press the point, the 
private petitioners argue that this Court should at the 
very least reverse for a trial on the merits or alternatively 
reverse with instructions to remand to the Secretary for 
further consideration.

This is not a case where a department has acted with-
out a formal record. In such instances a trial might be 
appropriate to afford the department an opportunity to 
develop those facts which underpin its action. When 
action is taken on a record the department cannot then 
present testimony in court to remedy the gaps in the 
record, any more than arguments of counsel on review 
can substitute for an agency’s failure to make findings 
or give reasons. A remand to the Secretary is inappro-
priate in the absence of a request by the Government. 
Counsel for the Department has advanced no new theory 
for sustaining the order. Cf. SEC v. Chenery Corp., 318 
U. S. 80, 92 (1943).

Unlike Addison v. Holly Hill Co., 322 U. S. 607 (1944), 
we do not have before us a definition in a regulation that 
is necessary to give meaning and content to the admin-

33 Lower courts have, in some circumstances, permitted an agency 
to rely on the approval of those affected by an action as evidence 
that the action is in the “public interest.” Compare Citizens for Alle-
gan County v. FPC, 134 U. S. App. D. C. 229, 414 F. 2d 1125 (1969), 
with Marine Space Enclosures v. FMC, 137 U. S. App. D. C. 9, 
420 F. 2d 577 (1969). We need not consider what scope, if any, 
may be given to these principles.
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istrative scheme. Nor does our decision have the effect 
of engrafting a definition on a particular statutory term, 
a function that should, in the first instance, be left to 
the appropriate administrative body. The 1964 order, 
moreover, expressly provides for severance of any pro-
vision that is found invalid. See 7 CFR § 1001.96.

VIII

DISPOSITION OF THE ESCROW FUND

Petitioner farmers’ last line of retreat is their conten-
tion that they are entitled to escrow monies that have 
been accruing since the District Court’s entry of the 
order granting the respondents’ motion for a preliminary 
injunction. The court below struck an equitable balance 
in awarding to petitioners, nearby farmers, all escrow 
monies collected prior to the entry of final judgment by 
the District Court. This is a fair solution, and one this 
Court will not disturb. Petitioners have been on notice 
since Blair v. Freeman, 125 U. S. App. D. C. 207, 370 F. 
2d 229 (1966), that nearby differentials were bottomed 
on a shaky statutory premise. Lest losing parties be 
encouraged to prolong litigation by frivolous appeals in 
order to reap a windfall, we think respondents deserve 
the fruits of their victory as of the date of final judgment 
at trial.

The judgment below is ,& Affirmed.

The  Chief  Justice  and Mr . Justi ce  Marshall  took 
no part in the consideration or decision of these cases.

Mr . Justi ce  Black , with whom Mr . Justic e White  
joins, dissenting.

The central question in this cause is whether a provi-
sion in the Secretary of Agriculture’s Boston milk market 
regulation which provides that farmers close to Boston
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will receive a higher price for their milk than farmers 
farther away is valid under the Agricultural Marketing 
Agreement Act of 1937, as amended, 50 Stat. 246, 
7 U. S. C. § 601 et seq. (1964 ed. and Supp. IV). The 
majority concludes that this higher payment can be 
sustained only if it represents “compensation for render-
ing an economic service,” ante, at 188, and then holds that 
since the Secretary has not provided such an economic 
justification for this payment, it is invalid. The effect 
of affirming the judgment below is that challenged pay-
ments which have been placed in a special fund since 
June 1967 and now amount to over $8,000,000 will be 
distributed to all farmers selling milk in the Boston 
market instead of only those located near Boston. This 
represents a drastic change in the distribution of the 
income from the sale of milk since only the nearby 
farmers have received these additional payments for at 
least 30 years. My study of the legislative history con-
vinces me beyond any doubt that this result is wrong 
and in direct conflict with the intent of Congress as 
expressed in the Agricultural Marketing Agreement Act 
and its predecessors. In my opinion Congress intended 
to permit the Secretary to regulate the milk industry in 
accordance with the practices that had developed in that 
industry prior to the first federal regulation in 1933 and 
did not intend to eliminate the economic advantages 
that specific groups had enjoyed in the past. Since it 
is clear beyond a doubt that farmers near Boston re-
ceived more for their milk than did other farmers prior 
to federal regulation, I would reverse the judgment 
below and hold this provision of the Boston milk order 
valid.

In order to understand the purpose of the 1937 Act, 
it is necessary to go back to the 1920’s at a time prior 
to any federal regulation. As the majority correctly 
points out, the economics of the milk industry at that
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time often led to destructive competition and chaos. 
Milk producers therefore formed cooperatives for their 
own protection and sold milk on a collective basis. All 
the parties in this case agree, and the record conclusively 
shows, that under the cooperatives at that time farmers 
close to marketing centers received more for their milk 
than did farmers farther away. This higher price re-
sulted from many factors, including the greater propor-
tion of milk from nearby farms that was used for fluid 
purposes, the possibility that those farmers would com-
pete with handlers by selling directly to customers, 
smaller seasonal variation in the volume of milk pro-
duced, and higher costs—such as taxes and land values— 
incurred in farming close to the cities.1 As long as eco-
nomic conditions remained generally stable, the coop-
eratives succeeded in protecting all farmers from the 
dangers of overproduction and excessive competition. 
Then the depression set in and milk farmers, like so 
many other Americans, were unable to maintain stable 
prices by self-regulation. Congress reacted to this situ-
ation by passing the Agricultural Adjustment Act of 
1933 (A. A. A.), 48 Stat. 31, under which the Secretary 
of Agriculture was given broad powers to regulate the 
farm economy through licensing. Id., § 8 (3), 48 Stat. 
35. Very few details or standards describing the Secre-
tary’s powers were provided in the 1933 Act, and 
there was no attention given to specific problems of

1 The majority implies, ante, at 181, that this higher price in the 
1920’s was an economic “distortion.” There has been no such 
finding by the Secretary or any of the courts below, nor was any 
evidence taken that was directed at this issue. This Court is 
poorly equipped to pass judgment on the economic validity or in-
validity of this higher price, surely not as well equipped as the 
Secretary and the economists who advise him. It is the Secretary, 
not this Court, to whom Congress has delegated the task of fixing 
the prices producers will be paid for their milk and of making the 
underlying economic judgments.
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nearby farmers in the milk industry. Under the provi-
sions of that Act the Secretary issued a license for the 
Boston market in 1933 and this first license included 
provisions that effectively maintained the historical 
price advantage of producers close to Boston.2 In 1935 
bills were introduced in Congress to amend the A. A. A.3 
and hearings were held on those bills in February and 
March of that year.4 In May 1935 this Court held in 
Schechter Poultry Corp. v. United States, 295 U. S. 
495, that provisions of the National Industrial Re-
covery Act, 48 Stat. 195, were unconstitutional, in part 
because that Act delegated powers to an administrative 
agency without providing adequate standards and guide-
lines. The congressional committees considering the 
amendments immediately recognized that the Schechter 
decision cast considerable doubt on the validity of the 
A. A. A. and they therefore reported out a completely 
amended bill which set forth detailed descriptions of 
the powers and standards that the Secretary was to 
employ.5 As reported and passed by Congress, that bill 
contained specific provisions concerning the milk indus-
try, and it is those provisions that are involved in the 
present case.6 The committee reports accompanying 
that bill make it abundantly clear that a primary pur-

2 This license adopted a somewhat complicated base-rating plan 
similar to that used by the milk cooperatives. See n. 4, ante, 
at 173-174. There is general agreement among the parties that these 
licenses effectively resulted in higher milk prices to nearby farmers, 
and the Court of Appeals recognized this fact. 131 U. S. App. 
D. C. 109, 113-114, 402 F. 2d 660, 664-665.

3 H. R. 5585, S. 1807, 74th Cong., 1st Sess.
4 Hearing on H. R. 5585 before the House Committee on Agri-

culture, 74th Cong., 1st Sess.; Hearings on S. 1807 before the 
Senate Committee on Agriculture and Forestry, 74th Cong., 1st 
Sess.

5 H. R. 8492, 74th Cong., 1st Sess.
G These provisions of the 1935 amendments have been carried 

forward, virtually without change, into the present statute.
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pose of the bill was to “eliminate questions of improper 
delegation of legislative authority raised by the decision 
in Schechter . ...” 7 There is no indication that when 
Congress passed those amendments it intended to cut 
back on or limit the authority the Secretary had 
actually exercised in regulating milk under the 1933 
Act, but rather the purpose was to avoid judicial in-
validation resulting from the absence of constitutionally 
sufficient standards. History and the legislative record 
make it quite clear that Congress in 1935 was concerned, 
not about limiting an excessively aggressive Secretary, 
but about overcoming the limitations imposed by a Court 
that was frustrating the congressional purpose by hold-
ing laws unconstitutional. Pursuant to the 1935 Act, the 
Secretary issued a new order in 1936 for the Boston 
market which, like the 1933 order, contained provisions 
for additional payments to nearby farmers. In issuing 
this order he explicitly relied on the historical, eco-
nomic factors which justified these additional payments. 
(J. A. 224.) The effectiveness of the 1935 amendments 
was also jeopardized by court decisions,8 and Congress 
again acted by passing a new law, the Agricultural 
Marketing Agreement Act of 1937, 50 Stat. 246. This 
statute re-enacted the milk marketing provisions of the 
1935 Act in substantially the same form and further pro-
vided that all market orders issued under that Act were 
“expressly ratified, legalized, and confirmed.” 50 Stat. 
249. Proceeding under the new Act the Secretary rein-
stated the 1936 Boston order including the additional

7 S. Rep. No. 1011, 74th Cong., 1st Sess., 8; H. R. Rep. No. 1241, 
74th Cong., 1st Sess., 8.

8 In United States v. Butler, 297 U. S. 1 (1936), this Court de-
clared the processing tax provisions of the A. A. A. invalid, and 
some district courts then held that the entire Act was invalid. E. g., 
United States v. David Buttrick Co., 15 F. Supp. 655 (D. C. Mass. 
1936), rev’d, 91 F. 2d 66 (C. A. 1st Cir.), cert, denied, 302 U. S. 
737 (1937).
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payments to farmers located nearer the city, and that 
order and the 1937 Act have remained in substantially 
the same form until this time. With this general his-
torical picture in mind, it is easier to answer the central 
legal question in this case which is whether the 1937 
Act authorizes the Secretary of Agriculture to provide 
that nearby farmers will receive more for their milk than 
farmers farther away.

The Act provides that the Secretary shall establish 
by order certain basic prices for milk delivered by pro-
ducers and allows him to adjust that basic price to 
reflect “volume, market, and production differentials 
customarily applied by the handlers subject to such 
order . . . .” 7 U. S. C. § 608c (5)(B), cl. (a) (1964 ed., 
Supp. IV) .9 * * * * * is The Secretary here argues that the payment 
of additional sums to farmers close to Boston is an au-
thorized “market differential.’' The argument cannot be 
settled simply on the basis of the statutory language since 
there is no definition of the term “market.” However 
the legislative history makes it clear beyond any doubt 
that this provision was designed to allow the Secretary 
broad leeway in regulating the milk industry in accord-
ance with prior practices and differentials in the unregu-
lated market. The committee reports in both Houses 
said that the milk order provisions in the Act were de-
signed to “follow the methods employed by cooperative 
associations of producers prior to the enactment of the 
Agricultural Adjustment Act and the provisions of

9 This language was first enacted in the 1935 amendments to the 
A. A. A., but was re-enacted in the 1937 Agricultural Marketing 
Agreement Act without change. There is no relevant legislative
history for the 1937 Act, but the parties all agree that the history of
the 1935 amendments also applies to the 1937 Act. The discussion
of legislative history in the text is based on the 1935 legislative
record.

The complete text of the relevant portions of the present statute
is set forth in n. 8, ante, at 176-177.
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licenses issued pursuant to the present section 8 (3) of 
the Agricultural Adjustment Act.” 10 The only discus-
sion of these provisions during the congressional floor 
debates fully supports this statement. Senator Cope-
land, a former commissioner of health in New York City 
and a man well acquainted with the milk industry in New 
England, asked Senator Murphy, the floor manager for 
the bill, about the possibility that farmers near the cities 
would receive the same price for milk as farmers farther 
away. Senator Murphy’s initial answer indicated this 
would be so, but when Senator Copeland pressed the 
inquiry further, stating that not all factors had been 
considered, Senator Murphy indicated that the provi-
sions for specific differentials “adopt the present practice 
of business.” 11 To me that reply indicates that nearby 
differentials would be permissible, if they were part of 
the business practice—as they were. The majority 
diminishes the importance of this discussion by saying 
that it represents the views of only two men, not those 
of the committee, but anyone acquainted with the real-
ities of the United States Senate knows that the remarks 
of the floor manager are taken by other Senators as 
reflecting the views of the committee itself. This his-
tory makes it clear that Congress did not intend to limit 
the authorized differentials to any specific payments, but 
rather intended to permit the Secretary to employ what-
ever practices, consistent with the history of the unreg- 10 11

10 S. Rep. No. 1011, 74th Cong., 1st Sess., 9; H. R. Rep. No. 1241, 
74th Cong., 1st Sess., 9. This basic purpose is reflected in the fact 
that Congress provided the Secretary with three different schemes 
of regulation, each of which followed a variety of regulations used 
by the milk cooperatives. See n. 10, ante, at 177. In 1965 Congress 
followed this same basic purpose when it amended the Act to make 
explicit the Secretary’s power to employ base-rating plans, described 
in n. 4, ante, at 173-174. See 79 Stat. 1187, 7 U. S. C. § 608c (5) (B), 
cl. (d) (1964 ed., Supp. IV).

11 The full discussion is set out in n. 22, ante, at 186-187.
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ulated market, he found necessary to achieve stability 
in the milk industry.

Applying these considerations it becomes plain that 
the additional payments to nearby farmers are author-
ized as a “differential customarily applied.” Nearby 
farmers had always obtained a higher price for their 
milk than farmers farther away and the Secretary’s 
regulations in 1933 and 1936 reflected this historical 
fact. Reinstatement of the nearby differentials after 
passage of the 1937 Act merely continued this prior 
administrative practice, based on the earlier economic 
realities, of paying more for milk produced on farms 
close to Boston. Had Congress intended to eliminate 
this feature of the prior practice, it would have been 
easy to say so, but there is absolutely nothing in the 
statute or in the legislative history that demonstrates a 
desire to alter the advantage nearby farmers had always 
enjoyed.

My conclusion that this differential is authorized is 
buttressed by the actions of Congress and the Secretary 
since 1937. There has always been a healthy contro-
versy among farmers about this differential, and exten-
sive hearings in 1963 brought forth strong arguments 
against continuing it. (J. A. 360-599.) Yet Congress, 
even though it amended the statute in 1965, 79 Stat. 
1187, still has not in any way indicated that the nearby 
differential was unauthorized by the 1937 Act or that 
it should be eliminated at this time. Similarly the Sec-
retary has continually reviewed this provision and re-
fused to eliminate it, the most recent time being 1964. 
(J. A. 346, 349.) Since Congress, in my view, intended 
in 1933, 1935, and 1937 to authorize payments like 
the nearby differential and since it has not altered this 
authorization in the past 32 years, I cannot agree 
that this Court should or properly can eliminate the 
payment, ostensibly through a process of statutory 
interpretation.
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This interpretation is not based on a theory of legisla-
tive silence as the majority seems to imply. To me the 
legislative history speaks clearly in saying that Congress 
intended the Secretary to regulate the industry in ac-
cordance with prior practices, and the statutory language, 
statements in committee reports, and floor debates do 
not “illumine two different roads,” ante, at 185. I see 
only one path that is marked by the legislative record, 
and the only silence I perceive is the striking absence of 
any statements in the statute or the legislative history 
that support the majority’s interpretation.

My conclusion that the location differential is author-
ized by the Act finds support in other judicial decisions. 
In United States v. Rock Royal Co-op., 307 U. S. 
533 (1939), certain milk handlers made a broadside 
attack on the New York order issued under the 1937 Act. 
This Court rejected that challenge. One part of the 
argument was that the nearby differential provision of 
that order was invalid. This Court noted that “[t]he 
Act authorizes such an arrangement,” citing the provision 
for market differentials customarily applied. Id., at 567. 
Although that provision was promulgated under § 8c 
(5) (A) of the Act, the identical language supporting 
that conclusion is found in § 8c (5)(B), and it is that 
latter section which is involved in the present case. The 
majority attempts to distinguish that case by noting 
that it was a suit brought by the Government against 
handlers, but it is difficult to see what difference that 
makes. It does not matter who sues, if the Court decides 
an issue of statutory interpretation that decision should 
remain the same even if the litigants change.12

12 The majority also seems to imply, ante, at 191-192, that Rock 
Royal did not decide this issue since the handlers did not have stand-
ing to raise it. It seems to me that the Court there did decide that 
the handlers, who argued that the nearby differential reduced their 
own profits, could raise this issue.
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The nearby differential of the Boston order involved 
here was also approved by the First Circuit in Green 
Valley Creamery v. United States, 108 F. 2d 342 (1939). 
The majority’s dismissal of that case on the conclusion 
the handlers did not have standing to raise this issue is 
irrelevant. The First Circuit there found the differential 
valid and then stated that “ [furthermore” the handlers 
lacked standing. Id., at 346. It does not matter to me 
whether the decision on the validity of the location 
differential is classified as dictum or a holding. The point 
remains that the First Circuit considered these payments 
and found them expressly provided for by the language 
of § 8c (5)(B). Ibid.

The majority disagrees with the interpretation of the 
statute set forth above and instead finds that the 
foundation of the portion of 1937 Act involved here was 
to provide uniform prices to all producers, with adjust-
ments to that uniform price only as “compensation for 
rendering an economic service.” Ante, at 188. This 
interpretation, as I understand it, would require the 
Secretary to disregard the historical price advantage 
nearby producers had in the sale of their milk, and to 
consider only whether there is a present economic justi-
fication for particular payments. I respectfully submit 
that this interpretation cannot be supported by the lan-
guage of the Act considered as a whole or by the relevant 
expressions of congressional intent found in the legisla-
tive history. The theory of this Act adopted by the 
majority is clearly not that of Congress, but one created 
by the Court itself.

The conclusion that each of the differentials specified 
in the Act represents only “compensation for rendering 
an economic service” finds no support whatsoever in the 
language of the Act or the legislative history. None of 
the adjustments described in the Act is defined in terms 
of any “economic service.” The majority does not refer 
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to any legislative history that indicates such a defini-
tion was intended. It may well be possible for an ana-
lyst to fit the language of the Act, the committee 
reports, and the floor debates into a coherent pattern of 
economic services, but had Congress desired to require 
this as a touchstone for the authorized differentials, it 
would have been easy for it to have said so. Congress 
did not choose to do so in 1933, 1935, or 1937, and it has 
not done so in the intervening 32 years. Moreover, if 
there is any pattern into which all the differentials clearly 
fit that is fully supported by express legislative history, it 
is the clear pattern of allowing the Secretary to incor-
porate provisions reflecting the customary practices of 
the milk industry itself?3

Even if the majority’s statutory interpretation were 
correct, I do not understand why it would lead to the con-
clusion that the judgment below should be affirmed and 
the challenged payments distributed at this time to all 
farmers. Until this Court’s decision the Secretary had

13 In a footnote, n. 18, ante, at 184, the majority implies that 
there is support for this novel interpretation in our prior decision 
in Brannan v. Stark, 342 U. S. 451 (1952), which held invalid a 
provision in the Boston milk order that distributed certain sums to 
producer cooperatives. That case specifically held that such pay-
ments were not authorized by the catchall provision in the Act per-
mitting provisions in milk orders “[¡Incidental to, and not inconsist-
ent with, the terms and conditions specified in [other sections] and 
necessary to effectuate the other provisions of such order.” 7 U. S. C. 
§ 608c (7)(D); Brannan, at 457-458. It is true that the majority 
there did decide that the challenged payments did not represent 
compensation for an economic benefit received by all producers, 
but regardless of the validity of that decision, it is irrelevant to the 
decision in this case. It may be that payments that are sought 
to be justified solely on the basis of the “necessary provisions” 
section require independent economic justification, but that cer-
tainly does not mean that where the Secretary relies on a specific 
adjustment set forth in the Act, as he does here, he must also 
defend it on economic grounds.
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no reason to know that he had to justify the provisions 
of this order as “compensation for rendering an economic 
service,” and his failure to have provided such a defense 
does not necessarily mean it is unavailable. Indeed the 
Court apparently would approve this same provision 
were the Secretary to issue it again, but only if it were 
then accompanied by an economic study that this 
Court—composed of lawyers, not economic or agricul-
tural experts—finds acceptable. If such a justification 
is present, the differential is in fact lawful at this time, 
and it would not seem to matter that the Secretary has 
not yet incanted the proper magic words.

I do not see what harm would follow if this Court 
were simply to vacate the judgment below, remand the 
cases to the Secretary for appropriate study, and continue 
to place the payments in the special fund pending ulti-
mate resolution of the controversy. If the Secretary 
cannot make the proper economic justification, the only 
result would be to postpone the day when the accumu-
lating funds, which now amount to over $8,000,000, 
would be distributed. If, on the other hand, he is able 
to show that these payments compensate for an economic 
service, then the Court would not have unnecessarily 
given the accumulated millions to farmers who are not 
legally entitled to receive them.

My conviction that the Act was designed to permit 
the Secretary to include adjustments that reflected the 
prior practice of the milk industry does not mean that 
he can act with unlimited abandon and approve a 
payment simply because historically it was provided for 
prior to federal regulation. The statute requires that 
the Secretary issue orders which “will tend to effectuate 
the declared policy of [the Act] . . . .” 7 U. S. C. 
§ 608c (4). Those policies are specifically set forth, 
7 U. S. C. § 602, and in general provide that orders 
should establish and maintain orderly marketing condi-
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tions and parity prices for milk producers. In his latest 
promulgation of the Boston order the Secretary specifi-
cally refused to eliminate the nearby differentials (J. A. 
349-357) and found that the order “will tend to effec-
tuate the declared policy of the Act.” 29 Fed. Reg. 
12236. That finding cannot be disturbed, nor the nearby 
differential invalidated, unless it is shown that the order 
is not supported by substantial evidence in the admin-
istrative record considered in its entirety. Cf. Universal 
Camera Corp. v. NLRB, 340 U. S. 474 (1951). In this 
action the Court of Appeals did not make a specific find-
ing on the substantiality of the evidence, and the re-
spondents argue that it is insubstantial, but a review of 
the entire record in light of the appropriate legal stand-
ards indicates that the nearby differential in the Boston 
order is fully supported by substantial evidence.

In reaching this conclusion, it must be remembered 
that the Secretary is required to find only two things. 
First, that the proposed provision represents a payment 
customarily applied in the milk market, and second, 
that inclusion of the proposed provision will further the 
policies of the Act. The first of these questions is essen-
tially a factual one, and there is no real argument in 
this action that the Secretary was wrong in finding as 
a matter of historical fact that nearby farmers received 
additional payments which are reflected in the location 
differential. The respondents do not really deny the 
historical existence of this higher price, but rather attack 
its legality under the Act. The Court of Appeals, more-
over, specifically recognized the historical fact that such 
differentials existed, but accepted the respondents’ argu-
ment that they were illegal. 131 U. S. App. D. C., at 
112-114, 118, 402 F. 2d, at 663-665, 669. An inde-
pendent review of the record confirms the conclusion 
that such differentials had been customary in the mar-
ket. It is thus easy to conclude that the factual finding
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required by the Act has been supported by substantial 
evidence in the administrative record.

The second required finding, that the provision will 
further the policies of the Act, is a mixed question 
of fact and administrative policy. The Secretary has 
held extensive hearings in the past on the provisions of 
the Boston milk order (J. A. 233-247, 257-302, 305-330, 
360-651), and he has repeatedly found that the nearby 
location differential furthers the policies of the Act. 
Since this is essentially a question of administrative 
discretion and will be set aside only on a strong showing 
by the parties that the finding is without support in 
the basic facts on which the Secretary has relied, it 
is proper to say on this record that this second finding 
is adequately supported. Nothing in the respondents’ 
arguments indicates that the nearby differential does 
not further the policies of the Act, but rather they argue 
only that elimination of the differential would better 
serve those policies. But this question is one for the 
Secretary, not for the parties or for this Court, to decide.

What is involved here is simply a question of inter-
preting and following the will of Congress. Over 30 
years ago Congress decided that milk producers needed 
governmental assistance in stabilizing their income, but 
it also decided that this stabilization should be accom-
plished with a minimal amount of change in the industry’s 
prior practices. Congress therefore authorized the Secre-
tary of Agriculture to regulate the industry and left most 
of the details to him. For over 30 years he has used his 
authority to regulate the Boston milk market, and has 
consistently found it desirable to provide higher prices for 
milk produced on farms close to Boston. It may well be 
that this decision is not the best or the most economically 
sound one that he could make in light of changed eco-
nomic conditions in 1969, but that decision is one Con-
gress has committed to the Secretary alone. In my view 
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this Court and the Court of Appeals in this litigation ef-
fectively substitute their will for the will of Congress and 
their views of economics and wise administration for 
those of the Secretary whom Congress selected to carry 
out its will. The Court indicates that its decision will 
avoid a “windfall.” Ante, at 197. In fact the Court 
itself creates a windfall of over $8,000,000 which is 
siphoned out of the pockets of farmers close to Boston 
and bestowed like a Christmas present on those farther 
away. This the Court does contrary to the informed 
judgment of the Secretary who, faithful to the Act, has 
declared for years that distant farmers are not eligible 
for such a bonus. I am unable to agree that this is a 
proper function for the Court to perform and I therefore 
dissent.
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NACIREMA OPERATING CO., INC., et  al . v . 
JOHNSON ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT

No. 9. Argued March 25, 1969—Reargued October 20, 1969— 
Decided December 9, 1969*

One longshoreman was killed and two others were injured on piers 
permanently affixed to shore in accidents that occurred while they 
were attaching cargo from railroad cars to ships’ cranes. The 
District Court upheld denial of compensation claims under the 
Longshoremen’s and Harbor Workers’ Compensation Act of 1927. 
The Court of Appeals reversed. Held:

1. The Longshoremen’s Act, which covers injuries occurring 
“upon navigable waters,” and furnishes a remedy only “if recov-
ery . . . through workmen’s compensation proceedings may not 
validly be provided by state law,” does not provide compensation 
to workmen injured on a pier permanently affixed to the land 
and hence clearly within the jurisdiction of the States. Pp. 
214-221.

2. Though the Extension of Admiralty Jurisdiction Act extends 
admiralty tort jurisdiction to ship-caused injuries on a pier, it 
does not enlarge the coverage of the Longshoremen’s Act. Pp. 
221-223.

398 F. 2d 900, reversed.

Randall C. Coleman argued the cause for petitioners 
in No. 9 on the original argument and on the reargument. 
With him on the briefs was William B. Eley. Solicitor 
General Grisicold argued the cause for petitioners in 
No. 16 on the original argument and on the reargument. 
With him on the brief were Assistant Attorney General 
Ruckelshaus and Lawrence G. Wallace.

John J. O’Connor, Jr., argued the cause and filed briefs 
for respondents Johnson et al. on the original argument

*Together with No. 16, Traynor et al., Deputy Commissioners 
v. Johnson et al., also on certiorari to the same court.
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and on the reargument in both cases. Ralph Rabinowitz 
argued the cause and filed a brief for respondent Avery 
on the original argument and on the reargument in both 
cases.

E. D. Vickery, Francis A. Scanlan, Scott H. Elder, and 
J. Stewart Harrison filed a brief for the National Mari-
time Compensation Committee as amicus curiae urging 
reversal in both cases.

Briefs of amici curiae urging affirmance in both cases 
were filed by Louis Waldman and Seymour M. Waldman 
for the International Longshoremen’s Association, AFD- 
CIO, and by Paul S. Edelman for the American Trial 
Lawyers Association.

Mr . Justic e  White  delivered the opinion of the Court.
The single question of statutory construction presented 

by these cases is whether injuries to longshoremen occur-
ring on piers permanently affixed to shore are compen-
sable under the Longshoremen’s and Harbor Workers’ 
Compensation Act of 1927 (Longshoremen’s Act), 44 
Stat. 1424, 33 U. S. C. §§ 901-950.

Johnson and Klosek were employed by the Nacirema 
Operating Company as longshoremen; Avery was sim-
ilarly employed by the Old Dominion Stevedoring Cor-
poration. All three men were engaged at the time of 
their accidents in performing similar operations as 
“slingers,” attaching cargo from railroad cars located on 
piers1 to ships’ cranes for removal to the ships. Klosek 
was killed, and each of the other men was injured, when 
cargo hoisted by the ship’s crane swung back and knocked 
him to the pier or crushed him against the side of the

1 The piers involved extended from shore into the Patapsco 
River at Sparrows Point, Maryland, and into the Elizabeth River 
at Norfolk, Virginia.
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railroad car. Deputy Commisioners of the United States 
Department of Labor denied claims for compensation in 
each case on the ground that the injuries had not occurred 
“upon the navigable waters of the United States” as 
required by the Act.2 The District Courts upheld the 
Deputy Commissioners’ decisions. 243 F. Supp. 184 
(D. C. Md. 1965); 245 F. Supp. 51 (D. C. E. D. Va. 
1965). The Court of Appeals for the Fourth Circuit, 
sitting en banc, reversed.3 398 F. 2d 900 (1968). We 
granted certiorari, 393 U. S. 976 (1968), to resolve the 
resulting conflict with decisions in other circuits holding 
that pier injuries are not covered by the Act.4 We have 
concluded from an examination of the language, purpose, 
and legislative history of the Act, as well as prior deci-
sions of this Court, that the judgment of the Court of 
Appeals must be reversed.

Since long before the Longshoremen’s Act was passed, 
it has been settled law that structures such as wharves

2§3 (a) of the Act, 33 U. S. C. §903 (a), provides in relevant 
part:

“(a) Compensation shall be payable under this chapter in respect 
of disability or death of an employee, but only if the disability or 
death results from an injury occurring upon the navigable waters 
of the United States (including any dry dock) and if recovery for 
the disability or death through workmen’s compensation proceed-
ings may not validly be provided by State law. . . .”

3 The three cases were consolidated on appeal. In a fourth case, 
an award to a longshoreman who had drowned after being knocked 
off a pier into the water was affirmed by the District Court and 
the Court of Appeals. Marine Stevedoring Corp. v. Oosting, 238 
F. Supp. 78 (D. C. E. D. Va. 1965).

* Nicholson v. Calbeck, 385 F. 2d 221 (C. A. 5th Cir. 1967), 
cert, denied, 389 U. S. 1051 (1968); Houser v. O’Leary, 383 F. 2d 
730 (C. A. 9th Cir. 1967), cert, denied, 390 U. S. 954 (1968); 
Travelers Insurance Co. v. Shea, 382 F. 2d 344 (C. A. 5th Cir. 
1967), cert, denied sub nom. McCollough v. Travelers Insurance Co., 
389 U. S. 1050 (1968); Michigan Mutual Liability Co. v. Arrien, 
344 F. 2d 640 (C, A. 2d Cir.), cert, denied, 382 U. S. 835 (1965).
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and piers, permanently affixed to land, are extensions of 
the land.5 Thus, literally read, a statute that covers 
injuries “upon the navigable waters” would not cover 
injuries on a pier even though the pier, like a bridge, 
extends over navigable waters.6

Respondents urge, however, that the 1927 Act, though 
it employs language that determines coverage by the 
“situs” of the injury, was nevertheless aimed at broader 
coverage: coverage of the “status” of the longshoreman 
employed in performing a maritime contract. We do 
not agree. Congress might have extended coverage to 
all longshoremen by exercising its power over maritime 
contracts.7 But the language of the Act is to the con-

5 Swanson v. Marra Bros., Inc., 328 U. S. 1 (1946); Minnie v. 
Port Huron Terminal Co., 295 U. S. 647 (1935); T. Smith & Son, 
Inc. v. Taylor, 276 U. S. 179 (1928); State Industrial Commission 
v. Nordenholt Corp., 259 U. S. 263 (1922); Cleveland Terminal & 
Valley R. Co. v. Cleveland S. S. Co., 208 U. S. 316 (1908); The 
Plymouth, 3 Wall. 20 (1866); 1 E. Benedict, The Law of American 
Admiralty §§ 28, 29 (6th ed. 1940); G. Gilmore & C. Black, The 
Law of Admiralty §§ 6-46, 7-17 (1957); G. Robinson, Handbook of 
Admiralty Law in the United States § 11 (1939).

6 We reject the alternative holding of the Court of Appeals that 
all injuries on these piers, despite settled doctrine to the contrary, 
may now be considered injuries on navigable waters—a proposition 
rejected implicitly by a unanimous Court just last Term. See 
Rodrigue v. Aetna Casualty Co., 395 U. S. 352, 360, 366 (1969). 
Piers, like bridges, are not transformed from land structures into 
floating structures by the mere fact that vessels may pass beneath 
them.

7 The admiralty jurisdiction in tort was traditionally “bounded 
by locality,” De Lovio v. Boit, 7 F. Cas. 418,, 444 (No. 3776) 
(C. C. D. Mass. 1815) (Story, J.) (followed in Insurance Co. v. Dun-
ham, 11 Wall. 1 (1871)), encompassing all torts that took place on 
navigable waters. By contrast, admiralty contract jurisdiction “ex-
tends over all contracts, (wheresoever they may be made or executed, 
or whatsoever may be the form of the stipulations,) which relate 
to the navigation, business or commerce of the sea.” De Lovio 
v. Boit, supra, at 444. Since a workmen’s compensation act com-
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trary and the background of the statute leaves little 
doubt that Congress’ concern in providing compensation 
was a narrower one.

Ten years before the Act was passed this Court in 
Southern Pacific Co. v. Jensen, 244 U. S. 205 (1917), 
held that a State was without power to extend a com-
pensation remedy to a longshoreman injured on the 
gangplank between the ship and the pier. The decision 
left longshoremen injured on the seaward side of the 
pier without a compensation remedy, while longshore-
men injured on the pier enjoyed the protection of state 
compensation acts. State Industrial Commission n . 
Nordenholt Corp., 259 U. S. 263 (1922).

Twice Congress attempted to fill this gap by passing 
legislation that would have extended state compensa-
tion remedies beyond the line drawn in Jensen? Each 
time, this Court struck down the statute as an unlawful 
delegation of congressional power. Washington n . Daw-
son de Co., 264 U. S. 219 (1924); Knickerbocker Ice Co. v. 
Stewart, 253 U. S. 149 (1920). Finally, responding to 
this Court’s suggestion that what Congress could not 
empower the States to do, it could do itself,8 9 Congress 
passed the Longshoremen’s Act. The clear implication 
is that in enacting its own compensation statute, Con-

bines elements of both tort and contract, Congress need not have 
tested coverage by locality alone. As the text indicates, however, 
the history of the Act shows that Congress did indeed do just that.

8 Act of October 6, 1917, 40 Stat. 395; Act of June 10, 1922, 
42 Stat. 634.

9 Washington v. Dawson & Co., 264 U. S. 219, 227 (1924). The 
passage from Daivson & Co. was referred to in the hearings in both 
the Senate and the House. See Hearings on S. 3170 before a Sub-
committee of the Senate Committee on the Judiciary, 69th Cong., 
1st Sess., 18, 31, 103 and n. 3 (1926) (hereinafter “Senate Hear-
ings”) ; Hearing on H. R. 9498 before the House Committee on 
the Judiciary, 69th Cong., 1st Sess., ser. 16, pp. 18, 119 and n. 3 
(1926) (hereinafter “House Hearing”).
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gress was trying to do what it had failed to do in earlier 
attempts: to extend a compensation remedy to workmen 
injured beyond the pier and hence beyond the jurisdic-
tion of the States. This purpose was clearly expressed 
in the language limiting coverage to injuries occurring 
“upon the navigable waters,” and permitting recovery 
only “if recovery . . . through workmen’s compensation 
proceedings may not validly be provided by State law.” 10 11 

This conclusion is fully supported by the legislative 
history. As originally drafted, § 3 extended coverage 
to injuries “on a place within the admiralty jurisdiction 
of the United States, except employment of local concern 
and of no direct relation to navigation and commerce.” 11 
During the hearings, it was repeatedly emphasized and 
apparently assumed by representatives from both the 
shipping industry and the unions that a “place within 
the admiralty jurisdiction” did not include a dock or 
pier.12 In fact, a representative of the Labor Depart-

10 Drydocks were conceded to be within the admiralty jurisdiction 
in both the hearings and the debates, even though such structures 
are not always floating structures. See House Hearing 34; 68 
Cong. Rec. 5403 (1927). If Congress had thought the words 
“upon the navigable waters’’ were broad enough to embrace the 
limits of admiralty jurisdiction, there would have been no need to 
add the parenthetical “(including any dry dock).”

11 See Senate Hearings 2.
12 Mr. Dempsey, representing the International Longshoremen’s 

Association, testified that the bill would cover injuries on the dock 
as well as on the ship. When pressed as to how injuries on the 
dock could come within the admiralty jurisdiction, he confessed he 
did not understand the legal theory, and would defer to the long-
shoremen’s attorney, Mr. Austin. Mr. Austin proceeded to testify: 
that the dock was not within the admiralty jurisdiction; that injuries 
on the dock were compensable under state law; that the problem 
arose because the longshoreman was left “high and dry” once he 
left the State’s jurisdiction and stepped on the gangplank; and that 
“[t]hat is the gap that we are trying to fill . . . .” Senate Hearings 
28, 30-31. Testimony that longshoremen injured on the docks would
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ment objected to the bill precisely for that reason, urging 
the Committee to extend coverage to embrace the con-
tract, “and not the man simply when he is on the ship.” * 13 
If Congress had intended to adopt that suggestion, it 
could not have chosen a more inappropriate way of ex-
pressing its intent than by substituting the words “upon 
the navigable waters” for the words “within the admiralty 
jurisdiction.”14 is Indeed, the Senate Report that ac-
companied the revised bill, containing the language of 
the present Act, makes clear that the suggestion was 
rejected, rather than adopted: “[IJnjuries occurring in

not be covered by the Act also came from representatives of 
the shipbuilders. See Senate Hearings 58, 95, 103. See also n. 15, 
infra; Hearing on S. 3170 before the House Committee on the 
Judiciary, 69th Cong., 1st Sess., ser. 16, pt. 2, pp. 141, 157 (1926) 
(testimony on the revised bill, containing the language of the present 
§3).

13 Senate Hearings 40.
14 While the reason for the change in the language concerning 

the bill’s coverage is not expressly indicated, it appears to have 
been a response to objections that the original language, carving out 
an exception for employment of ‘‘local concern,” was too vague to 
define clearly the line being drawn, and might even encounter 
problems once again at the hands of this Court. See Senate Hear-
ings 56-57, 95; House Hearing 77, 100. In fact, the same 
spokesman for the shipbuilders who objected to the vagueness of 
the “local concern” exception, also objected that the bill as written 
might “upset all the present arrangements with respect to compen-
sating men on the dock.” Senate Hearings 57. The implication
is that no one expected the federal law to extend into the area of 
the State’s jurisdiction on the dock, but that confusion existed as 
to whether, conversely, state remedies would be exclusive as to 
injuries “on navigable waters” but within the “maritime but local” 
exception created by Grant Smith-Porter Ship Co. v. Rohde, 257 
U. S. 469 (1922). This reading of the legislative history was adopted 
in Calbeck v. Travelers Insurance Co., 370 U. S. 114, 121-127 (1962), 
where the Court concluded that the Act did not prevent recovery for 
injuries on navigable waters, even though a state remedy would 
also have been available under Rohde.
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loading or unloading are not covered unless they occur 
on the ship or between the wharf and the ship so as to 
bring them within the maritime jurisdiction of the United 
States.” S. Rep. No. 973, 69th Cong., 1st Sess., 16. We 
decline to ignore these explicit indications of a design to 
provide compensation only beyond the pier where the 
States could not reach. “That is the gap that we are try-
ing to fill.” 15 In filling that gap Congress did not extend 
coverage to longshoremen like those respondents whose 
injuries occurred on the landward side of the Jensen line, 15

15 See n. 12, supra. Other indications that Congress had no inten-
tion of replacing or overlapping state compensation remedies for 
dockside injuries can be found throughout the hearings. At one 
point, in attempting to calculate the increased costs involved in the 
federal Act, Senator Cummins, Chairman of the Committee, pointed 
out that “we are proceeding on the theory that these people can not 
be compensated under the New York compensation law or any other 
compensation law.” “[T]he purpose of this law,” he agreed with a 
witness, was simply to cover the men who “are going to be exposed 
a part of the time on board vessels . . . and therefore will have 
to be compensated in some other way where the New York law is 
not the remedy available.” Senate Hearings 84—85. Similarly, 
Representative Graham, Chairman of the House Committee, agreed 
that “the real necessity for this legislation” was to provide workers 
with compensation when they stepped from dock to ship. House 
Hearing 25. In fact, the labor representative who was testify-
ing at that point in the hearing insisted that the legislation sought 
was only for “[t]hose who are injured on board vessels at the dock.” 
Those injured on the dock “are taken care of under the State law.” 
Id., at 28. There was also testimony by a longshoremen’s repre-
sentative that “65 per cent of the accidents in the courts of New 
York happen on board ships or on gangplanks; . . . therefore . . . 
65 per cent of the accidents of the men who are injured by perform-
ing this work will be compensable under this bill.” Id., at 35. 
See also id., at 44. Another noted that “our men that are working 
on the dock are protected, and well protected, under the New York 
compensation act, but our men on board ship are not protected. 
We feel that Congress wants to protect them . . . .” Senate 
Hearings 42.
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clearly entitling them to protection under state compen-
sation Acts.16

Decisions of this Court have more than once em-
braced this interpretation. Swanson v. Marra Bros., 
Inc., 328 U. S. 1 (1946), held that neither the Jones 
Act nor the Longshoremen’s Act covered a longshore-
man injured on the dock in the course of his employment 
even if the injury was caused by a vessel on navigable 
waters. Parker v. Motor Boat Sales, 314 U. S. 244, 249 
(1941), concluded that the purpose of the Act “was to 
provide for federal compensation in the area which the 
specific decisions referred to placed beyond the reach 
of the states.” Davis v. Dept, of Labor Industries, 
317 U. S. 249, 256 (1942), noted that in passing the 
Longshoremen’s Act, Congress had specifically adopted 
the Jensen line. The interpretation endorsed by these 
cases is also reflected in a consistent course of adminis-
trative construction commencing immediately after the 
enactment of the Act. Employees’ Compensation Com-
mission Opinions Nos. 5 and 16, 1927 A. M. C. 1558 
and 1855; No. 30, 1928 A. M. C. 417.

It is true that since Jensen this Court has permitted 
recovery under state remedies in particular situations 
seaward of the pier, Parker v. Motor Boat Sales, supra, 
and in Calbeck v. Travelers Insurance Co., 370 U. S. 
114 (1962), approved recovery under the Longshore-
men’s Act for injuries occurring on navigable waters 
which might also have been compensable under state 
law. Calbeck made it clear that Congress intended to 
exercise its full jurisdiction seaward of the Jensen line

16 Both Johnson and Klosek’s widow and minor children have 
filed claims, and are concededly entitled to benefits, under the 
Maryland Workmen’s Compensation Act. Avery has already been 
awarded benefits under the Virginia Workmen’s Compensation Law.
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and to cover all injuries on navigable waters, whether 
or not state compensation was also available in par-
ticular situations. The proviso to § 3 (a) conditioning 
coverage on the unavailability of state remedies was not 
meant to deny federal relief where the injury occurred 
on navigable w’aters. But removing uncertainties as to 
the Act’s coverage of injuries occurring on navigable 
waters is a far cry from construing the Act to reach 
injuries on land traditionally within the ambit of state 
compensation acts.

Indeed, Calbeck freely cited the Parker and Davis 
declarations that the Longshoremen’s Act adopted the 
Jensen line, and Calbeck’s holding rejected the notion 
that the line should advance or recede simply because 
decisions of this Court had permitted state remedies in 
narrow areas seaward of that line. Otherwise, the reach 
of the federal Act would be subject to uncertainty, and 
its coverage would “expand and recede in harness with 
developments in constitutional interpretation as to the 
scope of state power to compensate injuries on navigable 
waters,” with the result “that every litigation raising 
an issue of federal coverage would raise an issue of con-
stitutional dimension, with all that that implies . . . .” 
370 U. S., at 126. As in Calbeck, we refuse to impute 
to Congress the intent of burdening the administration 
of compensation by perpetuating such confusion.

Nor can we agree that what Congress did not do in 
1927, it did in 1948 when it passed the Extension of 
Admiralty Jurisdiction Act (Extension Act), 62 Stat. 496, 
46 U. S. C. § 740. In pertinent part, that Act provides:

“The admiralty and maritime jurisdiction of the 
United States shall extend to and include all cases 
of damage or injury, to person or property, caused
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by a vessel on navigable water, notwithstanding 
that such damage or injury be done or consummated 
on land.”

By its very choice of language, the Act re-enforces the 
conclusion that Congress was well aware of the distinc-
tion between land injuries and water injuries and that 
when it limited recovery to injuries on navigable waters, 
it did not mean injuries on land. The Act no doubt 
extended the admiralty tort jurisdiction to ship-caused 
injuries on a pier. But far from modifying the clear un-
derstanding in the law that a pier was an extension of 
land and that a pier injury was not on navigable waters 
but on land, the Act accepts that rule and nevertheless 
declares such injuries to be maritime torts if caused by a 
vessel on navigable waters.

The Extension Act was passed to remedy the com-
pletely different problem that arose from the fact 
that parties aggrieved by injuries done by ships to 
bridges, docks, and the like could not get into admiralty 
at all.17 There is no evidence that Congress thereby in-
tended to amend or affect the coverage of the Long-
shoremen’s Act or to overrule Swanson v. Marra Bros., 
supra, decided just two years earlier.18 While the Exten-

17 See Gilmore & Black, supra, n. 5, § 7-17.
18 The legislative history of the Extension Act is devoid of any 

reference to the Longshoremen’s Act, as might well be expected in 
an Act dealing with a wholly unrelated problem. See S. Rep. No. 
1593, 80th Cong., 2d Sess. (1948); H. R. Rep. No. 1523, 80th 
Cong., 2d Sess. (1948).

The House Report accompanying the Extension Act notes that 
“the bill will not create new causes of action,” id., at 3, and the 
statute speaks of extending jurisdiction to suits “in rem or in per-
sonam” for “damage” to “person or property”—concepts wholly at 
odds with the theory of workmen’s compensation—awards made in 
an administrative proceeding. The conclusion of the District Court



NACIREMA CO. v. JOHNSON 223

212 Opinion of the Court

sion Act may have the effect of permitting respondents 
to maintain an otherwise unavailable libel in admiralty,is * * * 19 
see Gutierrez v. Waterman S. S. Corp., 373 U. S. 206 
(1963), the Act has no bearing whatsoever on their right 
to a compensation remedy under the Longshoremen’s 
Act.

There is much to be said for uniform treatment of 
longshoremen injured while loading or unloading a ship. 
But even construing the Extension Act to amend the 
Longshoremen’s Act would not effect this result, since 
longshoremen injured on a pier by pier-based equipment 
would still remain outside the Act. And construing the 
Longshoremen’s Act to coincide with the limits of ad-
miralty jurisdiction—whatever they may be and however 
they may change—simply replaces one line with another 
whose uncertain contours can only perpetuate on the 
landward side of the Jensen line, the same confusion 
that previously existed on the seaward side. While we 
have no doubt that Congress had the power to choose 
either of these paths in defining the coverage of its

is inescapable. “The two statutes do not deal with the same subject 
matter, are inherently inconsistent with each other, and cannot be
read as being in pari materia.” 243 F. Supp. 184, 194 (1965).

It is worth noting that a contemporaneous amendment of the 
Longshoremen’s Act contains no cross reference to the Extension
Act. See Act of June 24, 1948, 62 Stat. 602 (a bill to increase benefits 
under the Longshoremen’s Act, passed five days after the Extension 
Act). And, a House Report dated July 28, 1958—10 years after 
enactment of the Extension Act—points out that employees “on the 
navigable waters of the United States” are covered under the Long-
shoremen’s Act, but are under state protection “when performing 
work on docks and in other shore areas.” H. R. Rep. No. 2287, 
85th Cong., 2d Sess., 2 (accompanying a bill to provide safety pro-
grams for longshoremen).

19 We were informed in argument that two of the parties have in 
fact already commenced actions against the shipowner.
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compensation remedy, the plain fact is that it chose 
instead the line in Jensen separating water from land at 
the edge of the pier. The invitation to move that line 
landward must be addressed to Congress, not to this 
Court.

R e versed.

Mr . Justi ce  Douglas , with whom Mr . Justice  Black  
and Mr . Justice  Brennan  concur, dissenting.

We dissent for the reasons stated by Judge Sobeloff 
speaking for the Court of Appeals sitting en banc. 398 
F. 2d 900. As he says, the Longshoremen’s and Harbor 
Workers’ Compensation Act is not restricted to conven-
tional “admiralty tort jurisdiction” but is “status 
oriented, reaching all injuries sustained by longshoremen 
in the course of their employment.” Id., at 904. The 
matter should be at rest after Calbeck v. Travelers Insur-
ance Co., 370 U. S. 114. In that suit under this Act 
we said that “ ‘Congress intended the compensation 
act to have a coverage co-extensive with the limits of its 
authority.’ ” Id., at 130, quoting from De Bardeleben 
Coal Corp. n . Henderson, 142 F. 2d 481, 483. Judge 
Sobeloff in the instant cases, while answering the 
argument that Calbeck was not concerned with the mean-
ing of “upon the navigable waters,” referred to Judge 
Palmieri’s opinion in Michigan Mutual Liability Co. v. 
Arrien, 233 F. Supp. 496, 500, aff’d, 344 F. 2d 640:

“What is just as important as the actual holding 
in Calbeck is the general approach to the [Long-
shoremen’s Compensation] Act taken by the Court. 
No longer is the Act viewed as merely filling in the 
interstices around the shore line of the state acts, 
but rather as an affirmative exercise of admiralty 
jurisdiction.”
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Judge Sobeloff went on to say:
“This affirmative exercise of the admiralty power 

of Congress ‘to the fullest extent’ of its jurisdiction, 
creating ‘a coverage co-extensive with the limits of 
its authority,’ can only mean that Congress effec-
tively enacted a law to protect all who could con-
stitutionally be brought within the ambit of its 
maritime authority. Again, in the words of 
Judge Palmieri, ‘it thus appears that “upon navi-
gable waters” is to be equated with “admiralty 
jurisdiction.” ’ ” 398 F. 2d, at 905.

In addition to the cases being reviewed here, the Court 
of Appeals affirmed a judgment in favor of the widow 
of a longshoreman (238 F. Supp. 78), who, while working 
on the pier, was struck by a cable and knocked into the 
water where he died. It is incongruous to us that in an 
accident on a pier over navigable waters coverage of the 
Act depends on where the body falls after the accident 
has happened. For this and the other reasons stated by 
Judge Sobeloff, wre dissent from a reversal of these 
judgments.
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CARTER et  al . v. WEST FELICIANA PARISH 
SCHOOL BOARD et  al .

ON APPLICATION TO THE HONORABLE HUGO L. BLACK, 
CIRCUIT JUSTICE FOR THE FIFTH CIRCUIT, 

FOR A TEMPORARY INJUNCTIVE ORDER

No. 944. Decided December 13, 1969

Petitioners, whose petition for certiorari seeks review of a Court of 
Appeals ruling authorizing a delay in student desegregation in 
three Louisiana school districts until September 1970, are— 
pending disposition of their petition—granted temporary injunctive 
relief requiring the respondent school boards to take the necessary 
preliminary steps to effectuate complete student desegregation by 
February 1, 1970. Alexander v. Holmes County Board of Educa-
tion, ante, p. 19.

See 419 F. 2d 1211. Application granted and judgment vacated 
in part.

Richard B. Sobol, Murphy W. Bell, Robert F. Collins, 
Norman C. Amaker, and Melvyn Zarr for petitioners.

Per  Curiam .
This matter reaches the Court on an application pre-

sented to Mr . Justice  Black , as Circuit Justice for the 
Fifth Circuit, seeking a temporary injunctive order and 
other relief; and it appearing that

1. Three cases were originally filed in 1965, seeking the 
desegregation of three Louisiana school districts.

2. Pursuant to orders of the District Courts, in July 
of this year the Office of Education of the United States 
Department of Health, Education, and Welfare prepared 
and submitted terminal desegregation plans for each of 
the districts here involved for the school year 1969-1970. 
These plans were rejected by the District Courts.

3. The District Courts’ orders were reversed by the 
United States Court of Appeals for the Fifth Circuit
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sitting en banc, on December 1, 1969, subsequent to this 
Court’s decision in Alexander v. Holmes County Board 
oj Education, ante, at 19. That court ordered respond-
ent school boards and 13 other school boards to desegre-
gate faculties completely and to adopt plans for con-
version to unitary school systems by February 1, 1970, 
but authorized a delay in pupil desegregation until 
September 1970.

4. On December 10, 1969, petitioners filed in this Court 
a petition for a writ of certiorari, together with a motion 
to advance consideration of the petition and a motion 
for summary disposition, contending that the decision of 
the Court of Appeals is inconsistent with this Court’s 
decision in Alexander v. Holmes County Board oj Edu-
cation, supra. The relief sought on the merits is the 
implementation of the Department of Health, Educa-
tion, and Welfare plans for student assignment on or 
before February 1, 1970, simultaneous with the other 
steps ordered by the Court of Appeals.

5. Petitioners, by this application seek a temporary 
injunctive order

“requiring the respondent school boards, pending a 
decision by this Court on the merits, to take all 
necessary clerical and administrative steps—such as 
determining new student assignments, bus routes 
and athletic schedules and preparing for any neces-
sary physical changes—preparatory to complete con-
version under the HEW plans by February 1, 1970. 
If petitioners are successful, the administrative and 
clerical tasks necessary to conversion will have been 
undertaken roughly according to the timetable 
established by the court below in the Alexander 
cases, and petitioners’ right to effective relief will 
not have been put in question by the passage of 
time. If petitioners are unsuccessful in this Court, 
the school boards would be under no compulsion to
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convert during this school year.” Application to 
the Honorable Hugo L. Black, Circuit Justice for 
the Fifth Circuit, for a Temporary Injunctive Order 
3-4. (Footnote omitted.)

It is hereby adjudged, ordered, and decreed:
(1) Petitioners’ application for a temporary injunc-

tive order requiring the respondent school boards to 
take such preliminary steps as may be necessary to pre-
pare for complete student desegregation by February 1, 
1970, is granted. Alexander v. Holmes County Board of 
Education, supra.

(2) By way of interim relief, and pending this Court’s 
disposition of the petition for certiorari, the judgment 
of the Court of Appeals is vacated insofar as it deferred 
desegregation of schools until the school year 1970-1971.

(3) By way of interim relief pending further order 
of this Court, the respondent school boards are directed 
to take no steps which are inconsistent with, or which 
will tend to prejudice or delay, a schedule to implement 
on or before February 1, 1970, desegregation plans sub-
mitted by the Department of Health, Education, and 
Welfare for student assignment simultaneous with the 
other steps ordered by the Court of Appeals.

(4) The respondents are directed to file any response 
to the petition herein on or before January 2, 1970.
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SULLIVAN et  al . v. LITTLE HUNTING 
PARK, INC., ET AL.

CERTIORARI TO THE SUPREME COURT OF APPEALS OF VIRGINIA

No. 33. Argued October 13, 1969—Decided December 15, 1969

Little Hunting Park is a Virginia nonstock corporation operating 
playground facilities and a community park for residents in an 
area in Fairfax County, Virginia. A membership share entitles 
a shareholder and his family to use its facilities, and under the 
bylaws when he rents his house he may assign the share to his 
tenant, subject to approval by the board of directors. The facili-
ties have been open to any white persons in the geographic area. 
Petitioner Sullivan, who owned and lived in a house in the area, 
leased to petitioner Freeman another house which Sullivan owned 
therein and assigned to Freeman his membership share. The board 
refused approval of the assignment because Freeman was a Negro 
and thereafter expelled Sullivan from the corporation for pro-
testing that action. Petitioners each then sued for injunctive relief 
and monetary damages. The trial court, concluding that Little 
Hunting Park was a private social club, dismissed the complaints. 
The Supreme Court of Appeals of Virginia denied the appeals on 
the ground that they were not perfected as provided by law in 
that opposing counsel had not been given reasonable notice and 
opportunity, as required by a procedural rule of that court, to 
examine and correct the transcripts. Opposing counsel had been 
given three days’ notice for that purpose and had not complained 
that the period was unreasonable. This Court granted certiorari, 
vacated the judgments, and remanded the case to the Supreme 
Court of Appeals for further consideration in light of Jones v. 
Mayer Co., 392 U. S. 409. That court again rejected the appeals 
on the basis of its previous position that it lacked jurisdiction 
because of petitioners’ failure to comply with its procedural rule. 
This Court again granted certiorari. Freeman no longer resides 
in the area served by Little Hunting Park and his claim is 
confined to damages. Held:

1. The notice rule is discretionary and not jurisdictional, not 
having been so consistently applied by Virginia’s highest court 
as to deprive it of jurisdiction to entertain the federal claim 
presented here or to bar this Court’s review of this case by 
certiorari. Pp. 232-234.
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2. Petitioner Sullivan’s membership share in Little Hunting 
Park (which is clearly not a private social club) was an integral 
part of the lease and respondents’ racially discriminatory refusal 
to approve the assignment to Freeman constituted a violation of 
42 U. S. C. § 1982, cf. Jones n . Mayer Co., supra, the right to 
lease being protected by that provision against the action of 
third parties as well as against the action of the lessor. Pp. 
234-237.

3. Sullivan has standing under § 1982 to maintain this action 
as the “effective adversary” in Freeman’s behalf. Barrows v. 
Jackson, 346 U. S. 249, 259. P. 237.

4. The Public Accommodations provision of the Civil Rights 
Act of 1964 does not affect the coverage of 42 U. S. C. § 1982. 
See Jones v. Mayer Co., supra, at 413-417. Pp. 237-238.

5. The state court’s power to grant general injunctive relief 
includes the power to protect the federal right under § 1982 here 
involved. P. 238.

6. Petitioners are entitled to compensatory damages for violation 
of their rights under § 1982 and, though such damages are 
measured by federal standards, both federal and state rules on 
damages may be used. Pp. 238-240.

7. The fair-housing provisions of Title VIII of the Civil Rights 
Act of 1968, which was enacted long after petitioners brought their 
suits, do not foreclose relief here. P. 240.

Reversed. See: 209 Va. 279,163 S. E. 2d 588.

Allison W. Brown, Jr., argued the cause for petitioners. 
With him on the briefs were Peter Ames Eveleth, Robert 
M. Alexander, Jack Greenberg, and James M. Nabrit III.

John Charles Harris argued the cause and filed a brief 
for respondents.

Briefs of amici curiae urging reversal were filed by 
Solicitor General Griswold, Assistant Attorney General 
Leonard, Louis F. Claiborne, Peter L. Strauss, and Joseph 
J. Connolly for the United States, and by Arnold Forster, 
Sol Rabkin, Melvin L. Wulf, Edwin J. Lukas, Samuel 
Rabinove, and Paul Hartman for the Anti-Defamation 
League of B’nai B’rith et al.
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Opinion of the Court by Mr . Just ice  Douglas , an-
nounced by Mr . Justi ce  Black .

This case, which involves an alleged discrimination 
against a Negro family in the use of certain community 
facilities, has been here before. The Virginia trial court 
dismissed petitioners’ complaints and the Supreme Court 
of Appeals of Virginia denied the appeals saying that 
they were not perfected “in the manner provided by law 
in that opposing counsel was not given reasonable written 
notice of the time and place of tendering the transcript 
and a reasonable opportunity to examine the original 
or a true copy of it” under that court’s Rule 5:1, § 3(f).1

The case came here and we granted the petition for 
certiorari and vacated the judgments and remanded the 
case to the Supreme Court of Appeals for further con-
sideration in light of Jones v. Mayer Co., 392 U. S. 409. 
392 U. S. 657. On the remand, the Supreme Court of 
Appeals restated its prior position stating, “We had no 
jurisdiction in the cases when they were here before, and 
we have no jurisdiction now. We adhere to our orders 
refusing the appeals in these cases.” 209 Va. 279, 163 
S. E. 2d 588. We brought the case here the second 
time on a petition for certiorari. 394 U. S. 942.

1 Rule 5:1 which is entitled “The Record on Appeal” states the 
following in § 3 (f):

“Such a transcript or statement not signed by counsel for all 
parties becomes part of the record when delivered to the clerk, if 
it is tendered to the judge within 60 days and signed at the end 
by him within 70 days after final judgment. It shall be forthwith 
delivered to the clerk who shall certify on it the date he receives it. 
Counsel tendering the transcript or statement shall give opposing 
counsel reasonable written notice of the time and place of tendering 
it and a reasonable opportunity to examine the original or a true 
copy of it. The signature of the judge, without more, will be deemed 
to be his certification that counsel had the required notice and 
opportunity, and that the transcript or statement is authentic. He 
shall note on it the date it was tendered to him and the date it 
was signed by him.”



232 OCTOBER TERM, 1969

Opinion of the Court 396 U. S.

I
When the case was first here respondents opposed the 

petition, claiming that Rule 5:1, § 3 (f), was not com-
plied with. Petitioners filed a reply brief addressing 
themselves to that question. Thus the point now ten-
dered was fully exposed wrhen the case was here before, 
though we ruled on it sub silentio.

In this case counsel for petitioners on June 9, 1967, 
gave oral notice to counsel for respondents that he was 
submitting the transcripts to the trial judge. He wrote 
counsel for respondents on the same day to the same 
effect, saying he was submitting the transcripts to the 
trial judge that day, filing motions to correct them, 
and asking the trial court to defer signing them for a 
ten-day period to allow counsel for respondents time to 
consent to the motions or have them otherwise disposed 
of by the court. The judge, being absent from his cham-
bers on June 9, ruled that he had not received the tran-
scripts until June 12. The motions to correct came on for 
a hearing June 16, at which time the judge ruled that 
he would not act on the motions until counsel for re-
spondents had agreed or disagreed with the changes re-
quested. After examining the transcripts between June 
16 and June 19, counsel for respondents told counsel for 
petitioners that he had no objections to the corrections 
or to entry of orders granting the motions to correct. 
Counsel for respondents then signed the proposed orders 
which counsel for petitioners had prepared. The pro-
posed orders were submitted to the trial judge on June 
20; and on the same day he signed the transcripts, after 
they had been corrected.

As we read its cases, the Supreme Court of Appeals 
stated the controlling principle in the following language:

“The requirement that opposing counsel have a 
reasonable opportunity to examine the transcript 
sets out the purpose of reasonable notice. If, after
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receipt of notice, opposing counsel be afforded rea-
sonable opportunity to examine the transcript, and 
to make objections thereto, if any he has, before it 
is signed by the trial judge, the object of reasonable 
notice will have been attained.” Bacigalupo v. 
Fleming, 199 Va. 827, 835, 102 S. E. 2d 321, 326.

In that case opposing counsel had seven days to 
examine the record and make any objections. In the 
present case he had three days. But so far as the 
record shows he did not at the time complain that he 
was not given that “reasonable opportunity” he needed 
to examine and correct the transcripts.

Petitioners’ counsel does not urge—nor do we sug-
gest—that the Virginia Supreme Court of Appeals has 
fashioned a novel procedural requirement for the first 
time in this case; cf. NAACP v. Alabama, 357 U. S. 449, 
457-458; past decisions of the state court refute any 
such notion. See Bacigalupo v. Fleming, supra; Bolin 
v. Laderberg, 207 Va. 795, 153 S. E. 2d 251; Cook v. 
Virginia Holsum Bakeries, 207 Va. 815, 153 S. E. 
2d 209.2 But those same decisions do not enable us 

2 In Bolin v. Laderberg, 207 Va. 795, 153 S. E. 2d 251, appellants’ 
counsel had delivered the transcript to appellees’ counsel on Novem-
ber 24, 1965. The transcript was tendered to the trial judge on 
November 26, and was signed by him on December 3. Appellees 
moved to dismiss the appeal on the ground that they had not been 
given “reasonable notice and opportunity” under Rule 5:1. The 
court stated that the motion should be overruled on the ground that 
Rule 5:1 provides that “[t]he signature of the judge, without more, 
will be deemed to be his certification that counsel had the required 
notice and opportunity, and that the transcript ... is authentic.” 
The court noted that the judge’s “signature appears on the transcript 
without more and is, therefore, his certification that counsel for 
[appellees] had the required notice of tendering the transcript and 
the required opportunity to examine it.” Id., at 797, 153 S. E. 
2d, at 253.

In Cook v. Virginia Holsum Bakeries, 207 Va. 815, 153 S. E. 2d 209, 
notice that the transcript would be tendered to the trial judge on 
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to say that the Virginia court has so consistently applied 
its notice requirement as to amount to a self-denial of the 
power to entertain the federal claim here presented if the 
Supreme Court of Appeals desires to do so. See Henry 
v. Mississippi, 379 U. S. 443, 455-457 (Black , J., dis-
senting). Such a rule, more properly deemed discre-
tionary than jurisdictional, does not bar review here by 
certiorari.

II
Little Hunting Park, Inc., is a Virginia nonstock 

corporation organized to operate a community park and 
playground facilities for the benefit of residents in an area 
of Fairfax County, Virginia. A membership share en-
titles all persons in the immediate family of the share-
holder to use the corporation’s recreation facilities. 
Under the bylaws a person owning a membership share 
is entitled when he rents his home to assign the share 
to his tenant, subject to approval of the board of di-
rectors. Paul E. Sullivan and his family owned a house

October 20, 1965, was given to counsel for the appellee on October 15. 
Appellant’s counsel, however, did not obtain a copy of the transcript 
until October 19. At a conference held on that same date, counsel 
for both parties went over the transcript and agreed on certain cor-
rections and additions. At the hearing on October 20, appellee’s 
counsel claimed he had not been given the reasonable notice and 
opportunity required by Rule 5:1. He then suggested numerous 
changes, and the trial judge ordered the transcript altered to reflect 
those changes. The revised transcript was tendered to the trial 
judge the next day, October 21, and signed by him that same day. 
On appeal, appellee moved to dismiss on the ground that the Rule 5:1 
requirements had not been satisfied. The Virginia Supreme Court 
of Appeals overruled the motion, stating: “The narrative was 
amended to meet the suggested changes of counsel for [appellee], 
and he conceded in oral argument before us that the statement 
signed by the trial judge was correct.” Id., at 817, 153 S. E. 2d, 
at 210.
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in this area and lived in it. Later he bought another 
house in the area and leased the first one to T. R. Free-
man, Jr., an employee of the U. S. Department of 
Agriculture; and assigned his membership share to Free-
man. The board refused to approve the assignment 
because Freeman was a Negro. Sullivan protested that 
action and was notified that he would be expelled from 
the corporation by the board. A hearing was accorded 
him and he was expelled, the board tendering him cash 
for his two shares.

Sullivan and Freeman sued under 42 U. S. C. §§ 1981, 
1982 for injunctions and monetary damages. Since Free-
man no longer resides in the area served by Little 
Hunting Park, Inc., his claim is limited solely to 
damages.

The trial court denied relief to each petitioner. We 
reverse those judgments.

In Jones n . Mayer Co., 392 U. S. 409, we reviewed at 
length the legislative history of 42 U. S. C. § 1982.3 We 
concluded that it reaches beyond state action and op-
erates upon the unofficial acts of private individuals and 
that it is authorized by the Enabling Clause of the 
Thirteenth Amendment. We said:

“Negro citizens, North and South, who saw in the 
Thirteenth Amendment a promise of freedom— 
freedom to ‘go and come at pleasure’ and to ‘buy 
and sell when they please’—would be left with ‘a 
mere paper guarantee’ if Congress were powerless to 
assure that a dollar in the hands of a Negro will 
purchase the same thing as a dollar in the hands

3 42 U. S. C. § 1982 provides:
“All citizens of the United States shall have the same right, in 

every State and Territory, as is enjoyed by white citizens thereof to 
inherit, purchase, lease, sell, hold, and convey real and personal 
property.”
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of a white man. At the very least, the freedom that 
Congress is empowered to secure under the Thir-
teenth Amendment includes the freedom to buy 
whatever a white man can buy, the right to live 
wherever a white man can live. If Congress can-
not say that being a free man means at least this 
much, then the Thirteenth Amendment made a 
promise the Nation cannot keep.” 392 U. S., at 443.

The Virginia trial court rested on its conclusion that 
Little Hunting Park was a private social club. But we 
find nothing of the kind on this record. There was no 
plan or purpose of exclusiveness. It is open to every white 
person within the geographic area, there being no selec-
tive element other than race. See Daniel v. Paul, 395 
U. S. 298, 301-302. What we have here is a device 
functionally comparable to a racially restrictive covenant, 
the judicial enforcement of which was struck down in 
Shelley v. Kraemer, 334 LT. S. 1, by reason of the 
Fourteenth Amendment.

In Jones v. Mayer Co., the complaint charged a re-
fusal to sell petitioner a home because he was black. 
In the instant case the interest conveyed was a leasehold 
of realty coupled with a membership share in a nonprofit 
company organized to offer recreational facilities to 
owners and lessees of real property in that residential 
area. It is not material whether the membership share 
be considered realty or personal property, as § 1982 covers 
both. Section 1982 covers the right “to inherit, pur-
chase, lease, sell, hold, and convey real and personal 
property.” There is a suggestion that transfer on the 
books of the corporation of Freeman’s share is not 
covered by any of those verbs. The suggestion is with-
out merit. There has never been any doubt but that 
Freeman paid part of his $129 monthly rental for the
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assignment of the membership share in Little Hunting 
Park. The transaction clearly fell within the “lease.” 
The right to “lease” is protected by § 1982 against the 
actions of third parties, as well as against the actions of 
the immediate lessor. Respondents’ actions in refusing 
to approve the assignment of the membership share in 
this case was clearly an interference with Freeman’s right 
to “lease.” A narrow construction of the language of 
§ 1982 would be quite inconsistent with the broad and 
sweeping nature of the protection meant to be afforded 
by § 1 of the Civil Rights Act of 1866, 14 Stat. 27, from 
which § 1982 was derived. See 392 U. S., at 422-437.

We turn to Sullivan’s expulsion for the advocacy of 
Freeman’s cause. If that sanction, backed by a state 
court judgment, can be imposed, then Sullivan is pun-
ished for trying to vindicate the rights of minorities 
protected by § 1982. Such a sanction would give im-
petus to the perpetuation of racial restrictions on 
property. That is why we said in Barrows v. Jackson, 
346 U. S. 249, 259, that the white owner is at times “the 
only effective adversary” of the unlawful restrictive 
covenant. Under the terms of our decision in Barrows, 
there can be no question but that Sullivan has standing 
to maintain this action.

We noted in Jones v. Mayer Co., that the Fair Housing 
Title of the Civil Rights Act of 1968, 82 Stat. 81, in no 
way impaired the sanction of § 1982. 392 U. S., at 413- 
417. What we said there is adequate to dispose of 
the suggestion that the public accommodations pro-
vision of the Civil Rights Act of 1964, 78 Stat. 243, 
in some way supersedes the provisions of the 1866 
Act. For the hierarchy of administrative machinery 
provided by the 1964 Act is not at war with sur-
vival of the principles embodied in § 1982. There is, 
moreover, a saving clause in the 1964 Act as respects “any
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right based on any other Federal . . . law not incon-
sistent” with that Act.4

Section 1982 derived from the 1866 Act is plainly “not 
inconsistent” with the 1964 Act, which has been con-
strued as not “pre-empting every other mode of protect-
ing a federal ‘right’ or as granting immunity” to those 
who had long been subject to federal law. United States 
v. Johnson, 390 U. S. 563, 566.

We held in Jones v. Mayer Co. that although § 1982 is 
couched in declaratory terms and provides no explicit 
method of enforcement, a federal court has power to 
fashion an effective equitable remedy. 392 U. S., at 
414, n. 13. That federal remedy for the protection of 
a federal right is available in the state court, if that 
court is empowered to grant injunctive relief generally, as 
is the Virginia court. Va. Code Ann. §8-610 (1957 
Repl. Vol.).

Finally, as to damages, Congress, by 28 U. S. C. 
§ 1343 (4), created federal jurisdiction for “damages or . . . 
equitable or other relief under any Act of Congress pro-
viding for the protection of civil rights . . . .” We re-
served in Jones v. Mayer Co., 392 U. S., at 414-415, n. 14, 
the question of what damages, if any, might be appro-
priately recovered for a violation of § 1982.

We had a like problem in Bell v. Hood, 327 U. S. 678, 
where suit was brought against federal officers for alleged

4 Section 207 (b) of the Act of July 2, 1964, 78 Stat. 246, 
provides:

“The remedies provided in this title shall be the exclusive means 
of enforcing the rights based on this title, but nothing in this title 
shall preclude any individual or any State or local agency from 
asserting any right based on any other Federal or State law not 
inconsistent with this title, including any statute or ordinance re-
quiring nondiscrimination in public establishments or accommoda-
tions, or from pursuing any remedy, civil or criminal, which may 
be available for the vindication or enforcement of such right.”
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violations of the Fourth and Fifth Amendments. The 
federal statute did not in terms at least provide any 
remedy. We said:

“[W]here federally protected rights have been 
invaded, it has been the rule from the beginning 
that courts will be alert to adjust their remedies so 
as to grant the necessary relief. And it is also well 
settled that where legal rights have been invaded, 
and a federal statute provides for a general right 
to sue for such invasion, federal courts may use any 
available remedy to make good the wrong done.” 
Id., at 684.

The existence of a statutory right implies the existence 
of all necessary and appropriate remedies. See Texas 
& N. 0. R. Co. v. Railway Clerks, 281 U. S. 548, 569-570. 
As stated in Texas & Pacific R. Co. v. Rigsby, 241 U. S. 
33, 39:

“A. disregard of the command of the statute is 
a wrongful act, and where it results in damage to 
one of the class for whose especial benefit the statute 
was enacted, the right to recover the damages from 
the party in default is implied . . . .”

Compensatory damages for deprivation of a federal 
right are governed by federal standards, as provided by 
Congress in 42 U. S. C. § 1988, which states:

“The jurisdiction in civil . . . matters conferred on 
the district courts by the provisions of this chapter 
and Title 18, for the protection of all persons in the 
United States in their civil rights, and for their vin-
dication, shall be exercised and enforced in con-
formity with the laws of the United States, so far as 
such laws are suitable to carry the same into effect; 
but in all cases where they are not adapted to the 
object, or are deficient in the provisions necessary
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to furnish suitable remedies and punish offenses 
against law, the common law, as modified and 
changed by the constitution and statutes of the 
State wherein the court having jurisdiction of such 
civil or criminal cause is held, so far as the same is 
not inconsistent with the Constitution and laws of 
the United States, shall be extended to and govern 
the said courts in the trial and disposition of the 
cause . . . .”

This means, as we read § 1988, that both federal and 
state rules on damages may be utilized, whichever better 
serves the policies expressed in the federal statutes. Cf. 
Brazier v. Cherry, 293 F. 2d 401. The rule of damages, 
whether drawn from federal or state sources, is a federal 
rule responsive to the need whenever a federal right is 
impaired. We do not explore the problem further, as 
the issue of damages was not litigated below.

It is suggested, not by any party, but by the dissent, 
that any relief should await proceedings under the fair 
housing provisions of Title VIII of the Civil Rights Act 
of 1968. 82 Stat. 81, 42 U. S. C. § 3601 et seq. (1964 ed., 
Supp. IV). But petitioners’ suits were commenced on 
March 16, 1966, two years before that Act was passed. 
It would be irresponsible judicial administration to dis-
miss a suit because of an intervening Act5 which has 
no possible application to events long preceding its 
enactment.

Reversed.

5 The Act is not fully effective until December 31, 1969. 42 
U. S. C. § 3603 (b) (1964 ed., Supp. IV). Even at that time it will 
not apply to a “single-family house” if the house is sold without 
the services of a real estate broker and without the notice described 
in § 3604 (c) (1964 ed., Supp. IV). See § 3603 (b) (1964 ed., Supp. 
IV). So no one knows whether the new Act would apply to these 
ancient transactions, even if they arose after December 31, 1969.
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Mr . Justice  Harlan , with whom The  Chief  Justi ce  
and Mr . Justice  White  join, dissenting.

In Jones v. Mayer Co., 392 U. S. 409 (1968), the Court 
decided that a little-used section of a 100-year-old statute 
prohibited private racial discrimination in the sale of real 
property. This construction of a very old statute, in no 
way required by its language,1 and open to serious ques-
tion in light of the statute’s legislative history,1 2 seemed 
to me unnecessary and unwise because of the recently 
passed, but then not yet fully effective, Fair Housing 
Title of the Civil Rights Act of 1968 (hereafter Fair 
Housing Law).3 Today, the Court goes yet beyond 
Jones (1) by implying a private right to damages for 
violations of 42 U. S. C. § 1982; (2) by interpreting 
§ 1982 to prohibit a community recreation association 
from withholding, on the basis of race, approval of an 
assignment of a membership that was transferred inci-
dent to a lease of real property; and (3) by deciding that 
a white person who is expelled from a recreation associa-
tion “for the advocacy of [a Negro’s] cause” has “stand-
ing” to maintain an action for relief under § 1982.

Because the Fair Housing Law will become fully 
effective less than three weeks from now,4 I think the 
majority even more unwise than it was in Jones, in pre-
cipitately breathing still more life into § 1982, which is 
both vague and open-ended, when Congress has pro-

1392 U. S., at 452-454 (dissenting opinion).
2392 U. 8., at 454-473 (dissenting opinion). See Casper, Jones 

v. Mayer: Clio, Bemused and Confused Muse, 1968 Sup. Ct. Rev. 
89, 99-122; The Supreme Court, 1967 Term, 82 Harv. L. Rev. 63, 
93-103 (1968).

3 Civil Rights Act of 1968, Tit. VIII, 42 U. S. C. § 3601 et seq. 
(1964 ed., Supp. IV).

4 The third and final stage in the expansion of the coverage of the 
Fair Housing Law takes effect after December 31, 1969. See 42 
U. S. C. §3603 (b) (1964 ed., Supp. IV).
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vided this modern statute, containing various detailed 
remedial provisions aimed at eliminating racial discrim-
ination in housing. For this reason, which I elaborate 
in Part II, I wrould dismiss the writ in this case as im- 
providently granted. To provide examples of some of 
the difficulties the Court will inevitably encounter if it 
continues to employ § 1982 in these sorts of cases, I 
examine in Part III the undiscriminating manner in 
which the majority deals with, and for the most part 
ignores, the complexities involved in (1) giving Sullivan 
relief and (2) engrafting a damage remedy onto § 1982 
in a case arising from a state court. But, first, I consider 
the threshold question of wffiether there is present in this 
case an adequate state ground which would bar review 
by this Court.

I
Adequacy  of  the  State  Ground

The Virginia Supreme Court of Appeals, both before 
and after this Court’s earlier remand, refused to con-
sider the federal questions presented to it because it 
found that petitioners had failed to give opposing counsel 
“reasonable written notice of the time and place of ten-
dering the transcript and a reasonable opportunity to 
examine the original or a true copy of it,” in violation of 
Rule 5:1, § 3 (f), of the local rules of court.5 The major-
ity here suggests that the State’s procedural require-
ment, though not a “novel” one “fashioned ... for the 
first time in this case,” nevertheless had not been “so con-
sistently applied ... as to amount to a self-denial of the 
power to entertain the federal claim.” The majority 
then goes on to conclude that because the State’s pro-
cedural rule is “more properly deemed discretionary 
than jurisdictional,” review should not be barred here.

5 See n. 1 of the majority opinion, ante, at 231, for the text of the 
rule.
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I agree with the majority’s conclusion that there is 
no adequate state ground shown, but I find myself 
unable to subscribe to the majority’s reasoning, which 
appears to me unclear and confusing.

I am not certain what the majority means in its 
apparent distinction between rules that it deems “dis-
cretionary” and those that it deems “jurisdictional.” 
Perhaps the majority wishes to suggest that the dis-
missals of petitioners’ writs of error by the Supreme 
Court of Appeals were simply ad hoc discretionary re-
fusals to accept plenary review of the lower court’s deci-
sions, analogous to this Court’s denial of certiorari. If 
this were all the Virginia Supreme Court of Appeals had 
done, review of a federal question properly raised below 
would of course not be barred here. The mere dis-
cretionary refusal of the highest state court to grant re-
view of a lower court decision does not provide an ade-
quate state ground. In such circumstances, the deci-
sion of the lower court, rather than the order of the 
highest court refusing review, becomes the judgment of 
the “highest court of a State in which a decision could 
be had” for purposes of 28 U. S. C. § 1257, our juris-
dictional statute.6

But this case clearly does not present this kind of dis-
cretionary refusal of a state appellate court to accept 
review. Although the Virginia Supreme Court of Ap-
peals may well have the “discretion” to refuse review 7 
in a particular case without giving reasons or reconciling 
its refusal with earlier decisions, the dismissal below was 
not simply an ad hoc exercise of the power not to review 
every case presented. Instead the state court dismissed 
the petitions for review for a stated reason, namely, a

6 See, e. g., Michigan-Wisconsin Pipe Line Co. v. Culvert, 347 U. S. 
157, 159-160 (1954).

7 It appears that plenary review by the Virginia Supreme Court 
of Appeals is not a matter of right for many kinds of cases. See 
Va. Code Ann. §8-462 (1957 Repl. Vol.) ; Va. Const. §§87, 88.
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lack of “jurisdiction to entertain the appeals because of 
the failure of counsel for the Sullivans and the Freemans 
to meet the requirements of Rule 5:1, § 3 (f).” When a 
state appellate court’s refusal to consider the merits of a 
case is based on the failure to conform to a state rule of 
practice, review by this Court is barred unless this Court 
is able to find that application of the state rule of prac-
tice to the case at hand does not constitute an adequate 
state ground. This is so quite irrespective of whether 
the state appellate court had the power to refuse review 
for no reason at all.8

The majority might have another meaning in mind 
when it describes the State’s procedural rule as “discre-
tionary.” It may be suggesting that “reasonable written 
notice,” and “reasonable opportunity to examine” are 
such flexible standards that the Virginia Supreme Court 
of Appeals has the “discretion” to decide a close case 
either of two ways without creating an obvious conflict 
with earlier decisions. If this is what the majority 
means by “discretionary rule,” then I must register my 
disagreement. This kind of “discretion” is nothing more 
than “the judicial formulation of law,” for a court has 
an obligation to be reasonably consistent and “to explain 
the decision, including the reason for according different 
treatment to the instant case.” 9 Surely a state ground

8 See Hammerstein v. Superior Court, 341 U. S. 491, 492 (1951); 
Chesapeake & Ohio R. Co. v. McDonald, 214 U. S. 191 (1909); 
Newman v. Gates, 204 U. S. 89 (1907).

9 Sandalow, Henry v. Mississippi and the Adequate State Ground: 
Proposals for a Revised Doctrine, 1965 Sup. Ct. Rev. 187, 226. 
See id., at 225-226 for a discussion of Mr . Just ic e Bla ck ’s  
dissent in Henry v. Mississippi, 379 U. S. 443, 455-457 (1965), 
which is cited by the majority. Williams v. Georgia, 349 U. S. 
375 (1955), which is not cited by the majority, does not in my 
view support the reasoning of the majority. I think the result 
in Williams rests upon a determination of inconsistency in the 
application of the State’s procedural requirements for a new trial. 
See 349 U. S., at 383.
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is no less adequate simply because it involves a standard 
that requires a judgment of what is reasonable, and 
because the result may turn on a close analysis of the 
facts of a particular case in light of competing policy 
considerations.

Although the majority’s loose use of the word “discre-
tionary” may suggest that any decision made pursuant 
to a broad standard cannot provide an adequate state 
ground, I think examination of the earlier opinions of 
the Virginia Supreme Court of Appeals, several of which 
are cited by the majority, provides the proper founda-
tion for the result reached by the majority, under the 
principle of NAACP v. Alabama, 357 U. S. 449 (1958).

The finding of the Virginia Supreme Court of Appeals 
of a violation of Rule 5:1, §3 (f), in this case was in 
my view based on a standard of reasonableness much 
stricter than that which could have been fairly extracted 
from the earlier Virginia cases applying the rule 10 11 and 
its predecessor statute.11 In other words, although Rule 
5:1, § 3 (f), itself may not be novel, the standard im-
plicitly governing the rule’s application to the facts here 
was. I think it fair to conclude that in light of these 
earlier decisions, and the principle set forth in Bacigalupo 
n . Fleming, 199 Va. 827, 835, 102 S. E. 2d 321, 326 
(1958),12 the petitioners here might have justifiably

10 Bolin v. Laderberg, 207 Va. 795, 153 S. E. 2d 251 (1967); Cook 
v. Virginia Holsum Bakeries, 207 Va. 815, 153 S. E. 2d 209 (1967); 
Taylor v. Wood, 201 Va. 615, 112 S. E. 2d 907 (1960); Bacigalupo 
v. Fleming, 199 Va. 827, 102 S. E. 2d 321 (1958).

11 Stokely v. Owens, 189 Va. 248, 52 S. E. 2d 164 (1949); Grimes v. 
Crouch, 175 Va. 126, 7 S. E. 2d 115 (1940).

12 It can be seen from the passage quoted by the majority, see 
ante, at 232-233, that Bacigalupo interpreted the rule as requiring 
that (1) opposing counsel must have a reasonable opportunity 
to examine the transcript ajter he receives notice; and (2) based 
on this examination, opposing counsel must have a reasonable 
opportunity to make any objections he has to the accuracy of 
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thought that review in the Supreme Court of Appeals 
would not be barred by the rule, notwithstanding Snead 
v. Commonwealth,, 200 Va. 850, 108 S. E. 2d 399 (1959), 
the one case cited below by the Virginia court, relied 
on here by respondent and yet somehow ignored by 
the majority.13 Because “'[n]ovelty in procedural re-

the transcript before the transcript is signed by the trial judge. 
In this case, opposing counsel received notice by telephone on 
Friday, June 9, and by letter the following Monday. His oppor-
tunity to examine the transcript consisted of the time between 
Monday and Friday when the transcript was available to him in 
the judge’s chambers; and the time between Friday, June 16, and 
Monday, the 19th, when he actually had in his possession a copy 
of the transcript. Any argument that this length of time, per se, 
is not reasonable opportunity is belied by Cook n . Virginia Holsum 
Bakeries, supra, where opposing counsel received a copy of a narra-
tive only two days before the trial judge signed it, and the Virginia 
Supreme Court of Appeals found no violation of the rule.

13 In Snead, the Virginia Supreme Court of Appeals said:
“It is important that time be given opposing counsel for a reason-
able opportunity to analyze such statements characterized by de-
fendant’s counsel as being confusing. The entire testimony of a 
very material witness was left out of the narrative statement when 
it was presented to the trial judge and it was necessary for him 
to insert it. We are of the opinion that the notice delivered to the 
Commonwealth’s Attorney at his residence, after office hours, thirty 
minutes before tendering a narrative statement of the evidence to 
the trial judge for his signature, does not constitute reasonable notice 
within the plain meaning of Rule 5:1, § 3 (f) and that the terms of 
the Rule are mandatory and jurisdictional.” 200 Va., at 854, 108 
S. E. 2d, at 402.

This case is far different from Snead in significant respects. First, 
in Snead the court was not confronted with a transcript but instead 
with a narrative; and this narrative was, by the admission of 
appellant’s own counsel, “of a confusing nature and character.” 
In this case, on the other hand, the record fails to show that 
counsel for respondent made any objection to the trial judge as 
to the adequacy of the notice, or to the accuracy of the transcript, 
see Taylor v. Wood, supra; Stokely v. Owens, supra. Furthermore, 
at oral argument before this Court, counsel for respondent could 
not point to a single inaccuracy in the transcript as signed by the
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quirements cannot be permitted to thwart review in this 
Court applied for by those who, in justified reliance upon 
prior decisions, seek vindication in state courts of their 
federal . . . rights,” NAACP v. Alabama, 357 U. S., at 
457-458, I conclude that the decision below does not 
rest on an adequate state ground.

II
Because Congress has now provided a comprehensive 

scheme for dealing with the kinds of discrimination 
found in this case, I think it very unwise as a matter 
of policy for the Court to use § 1982 as a broad delega-
tion of power to develop a common law of forbidden 
racial discriminations. A comparison of 42 U. S. C. 
§ 1982 with the new Fair Housing Law, and consideration 
of the Court’s task in applying each, demonstrate to me 
the need for restraint, and the appropriateness of dis-
missing the writ in this case, now grounded solely on an 
alleged violation of § 1982.

Petitioners here complain of discrimination in the 
provision of recreation facilities ancillary to a rented 
house found in one of the four subdivisions served 
by Little Hunting Park. On the one hand, the Fair 

trial judge. Tr. of Oral Arg. 20. Second, in Snead opposing 
counsel was only given one-half hour’s notice of a proposed tender 
to the judge for signature that night. In this case, although the 
transcript was sent to the judge at about the same time as opposing 
counsel received notice, that notice stated that the judge would 
not be asked to sign the transcript for a week, so counsel could first 
have an opportunity to examine it.

Respondent suggests that the rule requires that opposing counsel 
have notice and an opportunity to examine the transcript before 
the transcript is given to the judge rather than simply before the 
judge signs it. No prior Virginia case of which we have been made 
aware has so stated, however, and the principle of Bacigalupo quoted 
by the majority suggests that the key is that there be an oppor-
tunity to inspect and to make objections before the judge signs the 
transcript.
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Housing Law has a provision that explicitly makes it 
unlawful to “discriminate against any person in the 
terms, conditions, or privileges of . . . rental [of hous-
ing], or in the provisions of services or facilities in con-
nection therewith, because of race, [or] color . . . .” 
42 U. S. C. § 3604 (b) (1964 ed., Supp. IV). (Emphasis 
added.) In contrast, as the majority in Jones noted, 
§ 1982 “does not deal specifically with discrimination 
in the provision of services or facilities in connection 
with the sale or rental of a dwelling/’ 392 U. S., at 413.

By attempting to deal with the problem of discrimina-
tion in the provision of recreational facilities under 
§ 1982, the Court is forced, in the context of a very 
vague statute, to decide what transactions involve “prop-
erty” for purposes of § 1982. The majority states that 
“[i]t is not material whether the membership share [in 
Little Hunting Park] be considered realty or personal 
property, as § 1982 covers both.” But examination of 
the opinion will show that the majority has failed to 
explain why the membership share is either real or 
personal property for purposes of § 1982. The major-
ity’s complete failure to articulate any standards for 
deciding what is property within the meaning of § 1982 
is a fair indication of the great difficulties courts will 
inevitably confront if § 1982 is used to remedy racial 
discrimination in housing. And lurking in the back-
ground are grave constitutional issues should § 1982 
be extended too far into some types of private 
discrimination.14

Not only does § 1982 fail to provide standards as to 
the types of transactions in which discrimination is 
unlawful, but it also contains no provisions for enforce-
ment, either public or private. To give its construction 
of the statute effect, the Court has had to imply reme-

14 See Civil Rights Cases, 109 U. S. 3 (1883).
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dies that Congress has not explicitly provided—injunc-
tive relief in Jones, and now a right to damages here. 
See Part III, infra.

These remedies are expressly provided for in the Fair 
Housing Law, which, with its variety of techniques for 
enforcing its prohibition of housing discrimination, again 
stands in sharp contrast with § 1982. First, an in-
jured party can complain to the Secretary of Housing 
and Urban Development who is empowered to investi-
gate complaints, and use “informal methods of con-
ference, conciliation, and persuasion” to secure com-
pliance with the law.15 Should the Secretary’s efforts 
prove unavailing, the complainant can go to court.16 
As an alternative to going first to HUD, it appears that 
a person may go directly to court to enforce his rights 
under the Fair Housing Law,17 which expressly pro-
vides for a wide variety of relief, including restraining 
orders, injunctions, compensatory damages, and puni-
tive damages up to $l,000.18 Furthermore, the Act allows 
a court to appoint counsel and waive all fees for indigent 
plaintiffs, and to award costs and, in certain cases, counsel 
fees to a successful plaintiff.19 In addition to actions 
initiated by private parties, the Attorney General is 
empowered to bring civil actions for preventive civil 
relief, and criminal actions to punish those who by force 
or threat of force willfully interfere with or intimidate

15 42 U. S. C. §3610 (a) (1964 ed., Supp. IV).
16 Id., §3610 (d).
17 Id., § 3612. See Fair Housing Law and Other Federal Civil 

Rights Laws and Executive Orders Relating to the Programs of the 
U. S. Department of Housing and Urban Development, Dept, of 
Housing and Urban Development, Office of Equal Opportunity; 
Note, Discrimination in Employment and in Housing: Private 
Enforcement Provisions of the Civil Rights Acts of 1964 and 1968, 
82 Harv. L. Rev. 834, 839, 855-859, 862-863 (1969).

18 42 U. S. C. § 3612 (c) (1964 ed., Supp. IV).
19 Id., §§3612 (b), 3612 (c).
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those who wish to exercise, or aid others in the exercise, 
of their rights under the Fair Housing Law.20

Given this comprehensive, contemporary statute, the 
limitations of which have not yet even been established, 
I believe that the Court should not decide this case but 
should instead dismiss the writ of certiorari as improvi- 
dently granted.21 This Court’s certiorari jurisdiction 
should not be exercised simply “for the benefit of the 
particular litigants,” Rice v. Sioux City Cemetery, 349 
U. S. 70, 74 (1955), but instead for the “settlement of 
[issues] of importance to the public as distinguished 
from . . . the parties,” Layne Bowler Corp. v. Western 
Well Works, Inc., 261 U. S. 387, 393 (1923). Even from 
the perspective of the parties, this case has lost much 
of its practical importance due to the fact that Dr. Free-
man’s work has taken him and his family away from 
the area served by Little Hunting Park, thereby making 
moot his original claim for injunctive relief.22 But more 
fundamentally, I think here, as I did in Jones, that the 
existence of the Fair Housing Law renders the decision 
of this case of little “importance to the public.” For, 
although the 1968 Act does not cover this particular 
case,23 should a Negro in the future rent a house but be

20 Id., §§3613, 3631. See id., §3617.
21 Cf. Bickel, Foreword: The Passive Virtues, The Supreme Court, 

1960 Term, 75 Harv. L. Rev. 40 (1961).
22 Given that the market price of a membership share in Little 

Hunting Park apparently ranged from $150 to $230 during the time 
in question, see Government’s Amicus Brief 5, Freeman’s com-
pensatory damages will not, in all probability, be substantial. And, 
as I point out in the next section, unresolved factual issues may 
bar any relief at all for Sullivan.

23 The relevant events in this case all took place in 1965, long 
before the Fair Housing Law first went into effect on April 11, 
1968. Whether the Fair Housing Law would protect Dr. Freeman 
were like events to take place again after December 31, 1969, in 
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denied access to ancillary recreational facilities on ac-
count of race, he could in all likelihood secure relief under 
the provisions of the Fair Housing Law.24

Ill
The undiscriminating manner in which the Court has 

dealt with this case is both highlighted and compounded 
by the Court’s failure to face, let alone resolve, two 
issues that lie buried beneath the surface of its opinion. 
Both issues are difficult ones, and the fact that the 
majority has not come to grips with them serves to 
illustrate the inevitable difficulties the Court will en-
counter if it continues to employ § 1982 as a means for 
dealing with the many subtle human problems that are 
bound to arise as the goal of eliminating discriminatory 
practices in our national life is pursued.
A. Reli ef  for  Sullivan

Because the majority opinion is highly elliptical as to 
(1) the circumstances surrounding Sullivan’s expulsion 
from Little Hunting Park, (2) the relief Sullivan sought 
in the state court, and (3) the decision of the trial 
court, it is necessary for me to begin my analysis simply 
by stating the facts of these aspects of the case. A full

part would depend upon whether the transaction between Sullivan 
and Freeman would fall within any of the categories described in 
n. 24, infra. On the facts as they appear in this record, the exemp-
tion found in 42 U. S. C. §3607 (1964 ed., Supp. IV) would not 
appear to bar recovery.

24 In addition to covering all single-family houses not owned by pri-
vate individuals, and single-family houses owned by a private individ-
ual who owns more than three houses, the Fair Housing Law, after 
December 31, 1969, covers the rental of all single-family homes 
(a) rented with the help of a real estate broker; or (b) offered 
for rental through a written notice or advertisement which is dis-
criminatory. See 42 U. S. C. §3603 (b) (1964 ed., Supp. IV).
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examination of the record reveals, first, the necessity for 
a remand on the majority’s own premises. It also 
makes apparent the majority’s failure to provide any 
guidance as to the legal standards that should gov-
ern Sullivan’s right to recovery on remand. An aware-
ness of the complexity of the issues relevant to Sullivan’s 
right to redress suggests further, I think, the appropri-
ateness of a discretionary denial of review.

1. The Circumstances of Sullivan’s Expulsion. After 
the Board of Little Hunting Park refused to approve the 
assignment of a membership share from Sullivan to 
Freeman, Sullivan attempted to convince the Board to 
reverse its decision. To this end, Sullivan first met with 
members of the Board, and protested their actions. He 
subsequently mobilized a campaign both by other mem-
bers of the club and by persons in the community as a 
whole to force the Board to reconsider its decision. The 
means used in this campaign, as the brief for petitioner 
Sullivan acknowledges,  included phone calls to mem-
bers of the Board, letters to local clergy, and the circu-
lation among the members of Little Hunting Park of 
a petition that called for a meeting of the full member-
ship to consider Dr. Freeman’s case.

25

On July 8 Sullivan received a letter from the Board 
which stated that it had determined that there was “due 
cause” to warrant a hearing in order to determine 
whether Sullivan should be expelled from Little Hunting 
Park, pursuant to its bylaws, for “conduct inimicable 
to the Corporation members.” This letter referred 
to Sullivan’s “non-acceptance of the Board’s decision on 
the assignment of your membership to your tenant . . . 
along with the continued harassment of the board 
members” as the basis for the Board’s “due cause” 
determination.

25 See Petitioners’ Brief 9-11, 39-50.
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The Board subsequently provided a detailed specifica-
tion of its charges against Sullivan,26 and these included, 
inter alia, allegations that Sullivan had (a) instigated 
a campaign by which board members were harassed by 
“unfriendly phone calls” accusing them of bigotry; 
(b) used “abusive” language in a phone call to the 
president of the Board; (c) written letters to local clergy, 
including the minister of the church which employed the 
president of Little Hunting Park, accusing board mem-
bers of participation in “real moral evil”; and (d) used 
“violent and abusive language” to members of Little 
Hunting Park who had refused to sign his petition. After 
the hearing on these charges, the Board expelled 
Sullivan and tendered to him the current market value 
of the two membership shares that he held.

In response to these actions, Sullivan brought this 
suit in the Circuit Court of Fairfax County, Virginia, 
against Little Hunting Park and its Board seeking as 
relief (1) an order compelling Little Hunting Park to 
reinstate his membership; (2) monetary damages in 
the amount of $15,000; and (3) an injunction requir-
ing the Board to approve the assignment to Free-
man and forbidding the Board to use race as a factor in 
considering membership. The trial court, after hearing 
disputed evidence as to the reasons for Sullivan’s ex-
pulsion, found for the defendants. It stated that the

26 See Appendix 181—182, 185-186. The detailed specification 
of charges against Sullivan was given by Little Hunting Park as 
part of a settlement of a suit brought by Sullivan to enjoin the 
hearing on his expulsion. This earlier suit, which was dismissed by 
agreement between the parties, was brought by Sullivan because of 
the vagueness of the July 8 letter as to the conduct upon which 
the due-cause hearing was to be held. The settlement of this 
earlier suit also included a stipulation between Sullivan and Little 
Hunting Park as to future lawsuits, which respondents claimed 
below barred Sullivan’s suit before us now. This aspect of the 
stipulation was noted, but not passed on, by the trial judge below.
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scope of its review of the Board’s actions was “limited” 
because Little Hunting Park was a “private and social” 
club, and then went on to find that the Board had acted 
within “the powers conferred on it by the By-Laws” in 
expelling Sullivan, and that “there was ample evidence 
to justify [the Board’s] conclusion that the complain-
ant’s acts were inimicable to the Corporation’s members 
and to the Corporation.”

2. With this statement of the record in mind, several 
observations must be made about the majority’s treat-
ment of Sullivan’s rights. First, in stating that “Sul-
livan’s expulsion [was] for the advocacy of Freeman’s 
cause,” the majority surely cannot be taken to have 
resolved disputed testimony, and decided the facts under-
lying Sullivan’s expulsion. If these facts are relevant 
to Sullivan’s remedial rights, as surely they must be, 
then a remand for detailed findings seems unavoidable 
under the majority’s own premises.

Second, the majority has not explained what legal 
standard should determine Sullivan’s rights under 
§ 1982. The majority simply states that “Sullivan has 
standing to maintain this action” under § 1982, without 
even acknowledging that some standard is essential for 
this case to be ultimately decided.

One can imagine a variety of standards, each based 
on different legal conclusions as to the “rights” and 
“duties” created by § 1982, and each having very differ-
ent remedial consequences. For example, does § 1982 
give Sullivan a right to relief only for injuries resulting 
from Little Hunting Park’s interference with his statu-
tory duty to Freeman under § 1982? If so, what is Sulli-
van’s duty to Freeman under § 1982? Unless § 1982 is 
read to impose a duty on Sullivan to protest Freeman’s 
exclusion, he would be entitled to reinstatement under 
this standard only if the Board had expelled him for the 
simple act of assigning his share to Freeman.
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As an alternative, Sullivan might be thought to be 
entitled to relief from those injuries that flowed from 
the Board’s violation of its “duty” to Freeman under 
§ 1982. Such a standard might suggest that Sullivan is 
entitled to damages that resulted from Little Hunting 
Park’s initial refusal to accept the assignment to Free-
man but again not to reinstatement. Or does the Court 
think that § 1982 gives Sullivan a right to relief from 
injuries that result from his “legitimate” protest aimed 
at convincing the Board to accept Freeman? If so, 
what protest activities were legitimate here? Most 
extreme would be a standard that would give Sullivan 
relief from injuries that were the result of any actions 
he took to protest the Board’s initial refusal, irrespective 
of Sullivan’s means of protest. Only this standard would 
require reinstatement, irrespective of the disputed facts 
here. But this standard would mean that § 1982 gave 
Sullivan a right to regain his membership even if the 
Board has expelled him for using intemperate and 
abusive threats as a means of protesting Freeman’s 
exclusion.27
B. State  Court  Remedi es  for  Federal  Rights

Because this case arises from a state court, it presents 
special problems which the majority overlooks, and which 
suggests again the undesirability of deciding this case 
in the context of this ancient statute. In deciding that 
there is a right to recover damages in this case, the 
majority overlooks the complications involved by dint 
of the fact that a state court is being asked to provide

27 Barrows v. Jackson, 346 U. S. 249 (1953), upon which the 
majority appears to place heavy reliance, gives no guidance as to 
the extent a state court is obliged to allow a white person to 
recover affirmatively either damages or other relief after he has 
transferred a real estate interest to a Negro. In Barrows the Court 
held that damages could not be awarded against a white defendant 
sued for breach of a racially restrictive covenant.
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a remedy for a federal right bottomed on a federal 
statute that itself has no remedial provisions.

Implied remedies for federal rights are sometimes 
solely a matter of federal law28 and other times de-
pendent, either wholly or partially, upon state law.29 
Difficult and complex questions are involved in deter-
mining what remedies a state court must30 or must not31 
provide in cases involving federal rights.32

It should be noted that the majority’s opinion, though 
perhaps deciding very little 33 only adds to the confusion 
already existing in this area. Section 1988 of Title 42, 
which the majority apparently thinks decides this case, is 
concerned with the remedial powers of federal district 
courts and it provides that the federal courts shall look to 
state law to find appropriate remedies when the appli-
cable federal civil rights law is “deficient in the provisions 
necessary to furnish suitable remedies . . . .” But the 
majority turns this provision on its head by suggesting 
(1) that § 1988 creates a federal remedy, apart from 
state law, when the remedial provisions of a civil rights 
statute, like § 1982, are “deficient”; and (2) that § 1988 
itself somehow imposes this federal remedy on the States.

28 See J. I. Case Co. v. Borak, 377 U. S. 426 (1964).
29 See Ward v. Love County, 253 U. S. 17 (1920); The Tungus 

v. Skovgaard, 358 U. S. 588 (1959).
30 Testa v. Katt, 330 U. S. 386 (1947) (state court obligated to 

give treble damages, required by federal statute, for violation of 
Emergency Price Control Act).

31 See Avco Corp. v. Aero Lodge No. 735, 390 U. S. 557, 560 
n. 2 (1968) (Court did not decide whether the remedies available 
in a state court in a suit to enjoin a strike are limited to the reme-
dies available under federal law).

32 See H. Hart & H. Wechsler, The Federal Courts and The Federal 
System 474-477 (1953); Greene, Hybrid State Law in the Federal 
Courts, 83 Harv. L. Rev. 289, 315-319 (1969).

33 The majority, in its penultimate paragraph, appears not to 
decide whether the “rule of damages” is “drawn from federal or state 
sources.”
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If § 1988 says anything at all relevant for this case, it 
suggests that in those cases where it is appropriate to 
cure remedial deficiencies of a federal civil rights statute 
by implication, this is to be done by looking to state 
law to see what remedies, consistent with federal policies, 
would be available there.

By reason of these considerations, many of which 
could hardly have been foreseen at the time certiorari 
was granted, I would dismiss the writ in this case as 
improvidently granted.
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J. H. RUTTER-REX MANUFACTURING 

CO., INC., ET AL.
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FOR THE FIFTH CIRCUIT
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Respondent company’s employees went on strike in April 1954. 
The union filed charges against the company, including a charge 
for refusal to bargain, and while these charges were pending, ter-
minated the strike in April 1955, and applied for reinstatement of 
many of the strikers. Not all these employees were reinstated. In 
February 1956 the National Labor Relations Board (NLRB) 
found that the company had been guilty of an unlawful refusal to 
bargain and ordered it to offer reinstatement to all strikers who 
applied and to “make such applicants whole for any loss of pay by 
reason of the . . . refusal, if any, to reinstate them.” The Court 
of Appeals entered a decree in August 1-957 enforcing the order. 
The NLRB regional office then notified the company that the case 
would remain open until the company had fully complied with 
the decree. In November 1957 the company wrote the regional 
office that it had complied with “some of the provisions of the 
decree” and requested that “any instance of a failure to comply” 
be brought to its attention. In March 1960 an NLRB compliance 
officer requested payroll and other records to determine the 
employment and back-pay rights of employees. In November 
1961 a back-pay specification was filed and the company applied 
to the Court of Appeals for a permanent stay, alleging that 
the NLRB had delayed improperly in issuing the specification. 
The Court of Appeals denied the stay, although noting that 
the delay was regrettable. After a lengthy hearing, the NLRB, 
in June 1966, ordered back pay, which, for cases where no company 
offer was made, would accrue through the last quarter of 1961, 
when the specification was filed. On review, the Court of Appeals 
found that the NLRB had been guilty of “inordinate” delay 
prejudicing the company and modified the order to eliminate 
back pay accruing after July 1959. Held: While the delay in 
the administrative process is deplorable, the Court of Appeals
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here exceeded the narrow scope of review provided for the 
NLRB’s remedial orders when it shifted the cost of the delay 
from the company to the employees. Pp. 262-266.

399 F. 2d 356, reversed.

Arnold Ordman argued the cause for petitioner. With 
him on the brief were Solicitor General Griswold, Peter L. 
Strauss, Dominick L. Manoli, Norton J. Come, and 
Allison W. Brown, Jr.

Henry J. Read argued the cause for respondent J. H. 
Rutter-Rex Manufacturing Co., Inc. With him on the 
briefs were Peter H. Beer and Daniel Lund. Jacob 
Sheinkman, Ralph N. Jackson, and James J. Graham 
filed a brief for respondent Amalgamated Clothing 
Workers’ of America, AFL-CIO.

Mr . Just ice  Marsh all  delivered the opinion of the 
Court.

This case presents the question whether, when an 
employer has improperly failed to reinstate striking em-
ployees, and the National Labor Relations Board has 
after considerable delay ordered back pay for those em-
ployees, a court of appeals may, on account of the delay, 
modify the Board’s order to provide an early cutoff date 
for back pay. In the circumstances of this case, we hold 
such a modification to be an unwarranted interference 
with the Board’s remedial power to implement the pol-
icies of the National Labor Relations Act.

I
The employees in question chose the Amalgamated 

Clothing Workers of America, AFL-CIO, as their bar-
gaining representative in January 1954. After three 
bargaining sessions between the union and the company, 
the employees went out on strike in April 1954. At 
that point and thereafter the company refused to bar-
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gain further with the union representatives. Charges of 
unfair labor practices, including a refusal to bargain in 
good faith, were filed against the company. In April 
1955, while these charges wTere pending, the union termi-
nated the strike and applied for the reinstatement of 
many of the strikers. The company reinstated some of 
these employees and failed to reinstate others.

In February 1956 the Board found that the company 
had indeed been guilty of an unlawful refusal to bargain. 
It ordered the company to offer reinstatement to all 
strikers who applied, and to “make such applicants whole 
for any loss of pay suffered by reason of the ... re-
fusal, if any, to reinstate them.” J. H. Rutter-Rex 
Mjg. Co., 115 N. L. R. B. 388, 391 (1956). As is appar-
ently the Board’s practice in reinstatement cases involv-
ing strikers, the order did not name the individuals cov-
ered, but left disputes over the details of reinstatement 
and back pay to the compliance stage of the proceedings. 
The Court of Appeals enforced the Board’s order, NLRB 
v. J. H. Rutter-Rex Mjg. Co., 245 F. 2d 594 (C. A. 5th 
Cir. 1957), and entered its decree on August 19, 1957.

On August 21, 1957, the Board’s regional office sent 
the company the standard letter describing compliance 
procedures, which included the following:

“When you have fully complied with the affirma-
tive terms of the Decree and there are no violations 
of its negative provisions, you will be notified that 
the case has been closed. Until you receive such 
notice you will know that the case still remains open 
for all purposes as awaiting compliance.”

On November 7, 1957, the company wrote to the re-
gional office stating that it had complied with “some 
of the provisions of the decree,” and asking that the 
regional office bring “any instance of a failure to fully 
comply with the order” to the company’s attention. The 
regional office did not answer this letter, and the com-
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pany heard nothing until March 22, 1960, when a Board 
compliance officer notified the company that the case 
had been assigned to him, and requested payroll and 
other records necessary to determine the employment 
and back-pay rights of employees.

On November 16, 1961, the regional office filed a 428- 
page back-pay specification, alleging that the company 
owed more than $342,000 to some 207 strikers who had 
either not been reinstated within five days after apply-
ing, or who had never been reinstated, in violation of 
the Board and court orders. The company applied to 
the Court of Appeals for a permanent stay of further 
action in the back-pay proceedings, alleging that the 
Board had delayed improperly in issuing the specifica-
tion. By affidavit, the Board explained that the delay 
was caused in part by the great complexity of the task 
of processing the claims of approximately 600 strikers, 
and in part by the extremely heavy caseload and severe 
limitations in staff that the New Orleans regional office 
experienced during the late 1950’s. The Court of Ap-
peals noted that the delay was regrettable, but denied the 
requested stay. NLRB v. J. H. Rutter-Rex Mjg. Co., 
305 F. 2d 242 (C. A. 5th Cir. 1962).

After a lengthy hearing, a Trial Examiner denied 
back pay to 35 of the 207 claimants, and reduced the 
amount due to just over $160,000. He determined that 
each employee should receive net back pay, computed 
according to the Board’s usual formula,1 for the period 
running from five days after his application for rein-
statement until the company made a complying offer. 
Where no offer was made, the back pay was to accrue 
through the last quarter of 1961, the quarter in which 
the specification was filed. His findings and recom-
mendations were adopted with minor modifications by 
the Board on June 6, 1966. J. H. Rutter-Rex Mjg. Co.,

1 NLRB v. Seven-Up Bottling Co., 344 U. S. 344, 345 (1953).
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158 N. L. R. B. 1414 (1966). Both the Examiner and the 
Board considered and rejected the company’s contention 
that the delay in issuing the specification should bar 
the back-pay award, either in whole or in part.

On review, the Court of Appeals found that the Board 
had been guilty of “inordinate” delay, in violation of 
§ 6 (a) of the Administrative Procedure Act, 60 Stat. 240, 
5 U. S. C. § 1005 (a), now 5 U. S. C. § 555 (b) (1964 ed., 
Supp. IV), and to the prejudice of the company, which 
had been “lulled into the belief that the Board was 
satisfied and that no further action was to be expected.” 
J. H. Rutter-Rex Mjg. Co. v. NLRB, 399 F. 2d 356, 363 
(C. A. 5th Cir. 1968). Arguing that the purpose of 
back-pay awards is to “deter unfair labor practices,” id., 
at 364, and believing that a substantial award of back 
pay would be sufficient to achieve such deterrent effect, 
the court modified the Board order to eliminate all 
back pay accruing after July 1, 1959, thus reducing the 
awards of some 37 strikers who had not yet received 
complying offers of reinstatement by that date. We 
granted certiorari to consider the propriety of this modi-
fication,2 393 U. S. 1116 (1969), and we reverse the 
judgment below.

II
We start with the broad command of § 10 (c) of the 

National Labor Relations Act, as amended, 61 Stat. 147, 
29 U. S. C. § 160 (c), that upon finding that an unfair 
labor practice has been committed, the Board shall order 
the violator “to take such affirmative action including 
reinstatement of employees with or without back pay, as 
will effectuate the policies” of the Act. This Court has 
stated that the remedial power of the Board is “a broad

2 The Court of Appeals also reversed back-pay awards as to 
10 strikers in their entirety, finding the awards not supported by 
substantial evidence. 399 F. 2d, at 365. Certiorari was not sought 
as to this modification of the Board’s order.
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discretionary one, subject to limited judicial review.” 
Fibreboard Corp. v. NLRB, 379 U. S. 203, 216 (1964).

The legitimacy of back pay as a remedy for unlawful 
discharge or unlawful failure to reinstate is beyond dis-
pute, M astro Plastics Corp. v. NLRB, 350 U. S. 270, 278 
(1956), and the purpose of the remedy is clear. “A 
back pay order is a reparation order designed to vindi-
cate the public policy of the statute by making the 
employees whole for losses suffered on account of an 
unfair labor practice.” Nathanson v. NLRB, 344 U. S. 
25, 27 (1952). As with the Board’s other remedies, the 
power to order back pay “is for the Board to wield, not 
for the courts.” NLRB v. Seven-Up Bottling Co., 344 
U. S. 344, 346 (1953). “When the Board, ‘in the exer-
cise of its informed discretion,’ makes an order of 
restoration by way of back pay, the order ‘should stand 
unless it can be shown that the order is a patent attempt 
to achieve ends other than those which can fairly be 
said to effectuate the policies of the Act.’ ” Id., at 
346-347.

Here the Board ordered back pay through December 
1961 for employees who had not yet received complying 
offers of reinstatement by that date. That order clearly 
falls within the general purpose of making the employees 
whole, and thus restoring the economic status quo that 
would have obtained but for the company’s wrongful 
refusal to reinstate them. The employees encompassed 
by the order earned less during the relevant quarterly 
periods than they would have, had they been reinstated 
in their old or substantially equivalent jobs with the 
company. Thus the Court of Appeals’ modification, cut-
ting off the accrual of back pay at the arbitrary date of 
July 1, 1959, left the employees who had not been 
reinstated by that date worse off than they would have 
been but for the company’s wrongful action in refusing 
reinstatement. Either the company or the employees
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had to bear the cost of the Board’s delay. The Board 
placed that cost upon the company, which had wrong-
fully failed to reinstate the employees. In an effort to 
discipline the Board for its delay, the court shifted part 
of that cost from the wrongdoing company to the inno-
cent employees.

The Court of Appeals justified the modification as a 
proper balancing of the interests of the company, which 
it found was prejudiced in litigating the back-pay claims 
by the Board’s delay, and the interests of the employees 
in full restitution. It found statutory support for the 
company’s position in what it took to be the Board’s 
violation of its duty under the Administrative Procedure 
Act to “proceed with reasonable dispatch to conclude 
any matter presented to it.” 5 U. S. C. § 1005 (a). 
Thus, the Court of Appeals reasoned, the case fell within 
the admonition that reviewing courts in labor cases not 
“rubber-stamp their affirmance of administrative deci-
sions that they deem inconsistent with a statutory 
mandate or that frustrate the congressional policy under-
lying a statute.” NLRB v. Brown, 380 U. S. 278, 291 
(1965).

Assuming without deciding that the delay in issuing 
the specification did violate the Board’s duty of prompt 
action under the Administrative Procedure Act, it does 
not follow that enforcement of the full back-pay remedy 
was an abuse of the Board’s discretion. Wronged em-
ployees are at least as much injured by the Board’s 
delay in collecting their back pay as is the wrongdoing 
employer. In view of “the economic hardship caused 
by many years of undeservedly substandard earnings,” 
lengthy delays “must render the back pay award a 
wholly inadequate and unsatisfactory remedy” to the 
employees for the company’s refusal to reinstate them. 
NLRB v. Mastro Plastics Corp., 354 F. 2d 170, 180 
(C. A. 2d Cir. 1965). This Court has held before that
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the Board is not required to place the consequences of 
its own delay, even if inordinate, upon wronged em-
ployees to the benefit of wrongdoing employers. NLRB 
v. Electric Cleaner Co., 315 U. S. 685, 698 (1942); Labor 
Board v. Katz, 369 U. S. 736, 748 n. 16 (1962).

The Court of Appeals reasoned further that the pur-
pose of the back-pay remedy is deterrence of unfair labor 
practices, and that the substantial back-pay award that 
it enforced would sufficiently serve that deterrent pur-
pose. But the Board could properly conclude that 
back pay is not only punishment for an unfair labor prac-
tice, but is also a remedy designed to restore, so far as 
possible, the status quo that would have obtained but 
for the wrongful act. Cf. Phelps Dodge Corp. v. NLRB, 
313 U. S. 177, 194 (1941).

Finally, the Court of Appeals reasoned that the com-
pany was “lulled into the belief that the Board was 
satisfied and that no further action was to be expected.” 
399 F. 2d, at 363. We need not decide whether this sort 
of estoppel argument would justify a court in reducing 
a back-pay award, for no estoppel appears in this case. 
The Board clearly informed the company that this case 
would remain open as awaiting compliance until the 
company received a notice that the case was closed. 
No such closing notice was ever given. As the Court 
of Appeals itself stated, the company’s subsequent letter 
asking that violations of the order be called to its atten-
tion “could not shift or avoid its duty of compliance.” 
Ibid.

We do not mean that delay in the administrative 
process is other than deplorable. It is deplorable if, as 
the Court of Appeals thought, the company was ham-
pered in the presentation of its defenses to the back-pay 
specification by the delay. It is even more deplorable 
if, as seems clear, innocent employees had to live for 
some years on reduced incomes as a combined result
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of the delay and the company’s illegal failure to rein-
state them. It may be that the company could have, 
through the courts, compelled earlier Board action.3 
But the Court of Appeals exceeded the narrow scope of 
review provided for the Board’s remedial orders when it 
shifted the cost of the delay from the company to the 
employees in this case.

Reversed.

Mr . Justic e Douglas , with whom The  Chief  Jus -
tice  and Mr . Justi ce  Harlan  concur, dissenting.

Universal Camera Corp. v. NLRB, 340 U. S. 474, re-
quires a dismissal of the writ of certiorari.

To start with, the Board is allowed a wide field of 
discretion over awards of back pay against a company 
found to have committed an unfair labor practice. As 
the Court said in Phelps Dodge Corp. n . NLRB, 313 U. S. 
177, 198:

“The remedy of back pay, it must be remembered, 
is entrusted to the Board’s discretion; it is not 
mechanically compelled by the Act. And in apply-
ing its authority over back pay orders, the Board has 
not used stereotyped formulas but has availed itself 
of the freedom given it by Congress to attain just 
results in diverse, complicated situations.”

Thus the employees in this case have no automatic 
“right” to any award of back pay.

The Universal Camera case concerned the scope of 
judicial review of orders of the Board. Prior to that 
decision, many courts had conceived their function of 
review as an extremely narrow one; some courts looked

3 Section 10 (e) (A) of the Administrative Procedure Act, 5 U. S. C. 
§ 1009 (e)(A), now 5 U. S. C. §706 (1) (1964 ed., Supp. IV), pro-
vides that courts shall “compel agency action unlawfully withheld 
or unreasonably delayed.”
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only for evidence which, when viewed in isolation, sub-
stantiated the Board’s findings. Congress registered its 
dissatisfaction with this restricted scope of review by 
stating the proper test in the Taft-Hartley Act as one of 
“substantial evidence on the record considered as a 
whole.” 61 Stat. 148, 29 U. S. C. § 160 (e). This meant 
that the courts of appeals were to “assume more respon-
sibility for the reasonableness and fairness of Labor 
Board decisions” than had been the practice of many 
of these courts in the past. 340 U. S., at 490.

The impact of this decision was to vest the courts of 
appeals with general supervisory responsibility over 
Board decisions and orders. Accordingly, the role of 
this Court was to be an extremely limited one. The 
Court in Universal Camera put it this way:

“Our power to review the correctness of appli-
cation of the present standard ought seldom to be 
called into action. Whether on the record as a 
whole there is substantial evidence to support agency 
findings is a question which Congress has placed 
in the keeping of the Courts of Appeals. This 
Court will intervene only in what ought to be the 
rare instance when the standard appears to have 
been misapprehended or grossly misapplied.” Id., 
at 490-491.

The problem in the present case is one of working out 
the equities of a back-pay order. Because the Board’s 
delay in initiating compliance proceedings with respect 
to its original order was deemed unreasonable, the Court 
of Appeals saw fit to modify the terms of that order. 
The impact of the specific facts relating to the Board’s 
and the company’s actions in this case was taken into 
account by the Court of Appeals in reviewing the terms 
of the back-pay order. It arrived at its judgment as
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an exercise of its responsibility “for assuring that the 
Board keeps within reasonable bounds” (id., at 490) in 
a subject area that necessarily involves “diverse, com-
plicated situations.”

Casting the issue as one of “law” rather than as one 
of “fact” does not conceal the substantial departure in 
this case from the learning of Universal Camera: that the 
courts of appeals, and not this Court, are the watchdogs 
of the Board.

I would dismiss the writ as improvidently granted.
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DOWELL et  al . v. BOARD OF EDUCATION OF 
OKLAHOMA CITY PUBLIC SCHOOLS et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR

THE TENTH CIRCUIT

No. 603. Decided December 15, 1969

The District Court approved a school board’s desegregation proposal 
to revise school boundaries effective at the start of the school 
year and ordered the board to submit a complete desegregation 
plan within two months thereafter. Intervenors appealed with 
respect to the boundary provision and sought a stay of its effec-
tuation. The Court of Appeals summarily vacated the District 
Court’s order as inappropriate except as part of an overall plan. 
Held: The Court of Appeals should have allowed the implemen-
tation of the proposal, as to which petitioners did not object, 
pending argument and decision of the appeal. Alexander v. 
Holmes County Board, ante, p. 19.

Certiorari granted; vacated and remanded.

Jack Greenberg and James M. Nabrit III for Dowell 
et al., and Calvin W. Hendrickson for Sanger et al., 
petitioners.

J. Harry Johnson and Leslie L. Conner for the Board 
of Education of Oklahoma City Public Schools et al., 
and V. P. Crowe, C. Harold Thweatt, George F. Short, 
and Norman E. Reynolds for McWilliams et al., 
respondents.

Per  Curiam .
In this school desegregation case, the District Court 

for the Western District of Oklahoma, by order entered 
August 13, 1969, approved respondent Oklahoma City 
School Board’s proposal for furthering desegregation of 
some Oklahoma City schools by revising school attend-
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ance boundaries effective September 2, 1969, the start 
of the 1969-1970 school year. The order also decreed 
that the School Board prepare and submit on or before 
November 1, 1969, a comprehensive plan for the com-
plete desegregation of the entire school system. In-
tervenors of the “McWilliams Class” appealed to the 
Court of Appeals for the Tenth Circuit from the provi-
sion of the order which approved implementation of the 
School Board’s proposed boundary changes by Septem-
ber 2, 1969, and sought a stay of that provision pending 
decision of the appeal. The Court of Appeals, on 
August 27, 1969, instead of limiting relief to the re-
quested stay, summarily vacated the District Court’s 
approval of the School Board’s proposal. The Court of 
Appeals held that consideration of the proposal was inap-
propriate “at this stage of the proceedings” and should 
await the District Court’s “consideration and adop-
tion of a full and comprehensive plan for the complete 
desegregation and integration of the Oklahoma City 
School system as contemplated in the court’s order of 
August 13, 1969.”

The petition for certiorari is granted.1 The Court of 
Appeals erred in holding that the District Court’s ap-
proval of the School Board’s plan must be vacated 
because consideration of the proposal was inappropriate 
except in the context of a comprehensive city-wide plan. 
The burden on a school board is to desegregate an un-
constitutional dual system at once. Green v. County 
School Board, 391 U. S. 430, 439 (1968); Alexander v. 
Holmes County Board of Education, ante, p. 19. Since

1 The petition was filed pursuant to an expedited schedule speci-
fied by Mr . Justi ce  Bre nna n  when on petitioners’ application he, 
as Acting Circuit Justice, vacated the order of the Court of Appeals 
and reinstated that of the District Court, pending action by this 
Court on the petition.



DOWELL v. BOARD OF EDUCATION 271

269 Per Curiam

the District Court ordered the desegregation measures 
into effect, and since the petitioners did not object to 
their scope, the Court of Appeals should have permitted 
their implementation pending argument and decision of 
the appeal. Alexander v. Holmes County Board of Edu-
cation, supra. The order of the Court of Appeals is 
therefore vacated and the case is remanded to that court 
promptly to hear and determine, consistently with Alex-
ander, all pending appeals from the District Court order.2

It is so ordered.

2 We are informed by the parties that the School Board on 
September 12, 1969, also filed an appeal from the District Court’s 
approval of the Board’s proposal, and another appeal from the 
District Court’s denial on September 11, 1969, of the Board’s appli-
cation for amendment of the August 13 order to extend from 
November 1, 1969, to March 31, 1970, the time for filing of a 
comprehensive desegregation plan for secondary schools. The Dis-
trict Court granted the Board’s application as to a plan for 
desegregation of the elementary schools.
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CARLTON et  al . v. CONNER, COMMISSIONER 
OF AGRICULTURE OF FLORIDA

APPEAL FROM THE SUPREME COURT OF FLORIDA

No. 625. Decided December 15, 1969

223 So. 2d 324, appeal dismissed.

John R. Beranek and Charles H. Damsel, Jr., for 
appellants.

Robert A. Chastain for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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396 U. S. January 12, 1970

AMERICAN SMELTING & REFINING CO. v. 
COUNTY OF CONTRA COSTA et  al .

APPEAL FROM THE COURT OF APPEAL OF CALIFORNIA, 
FIRST APPELLATE DISTRICT

No. 656. Decided January 12, 1970

271 Cal. App. 2d 437, 77 Cal. Rptr. 570, appeal dismissed.

Valentine Brookes, Alexander J. Gillespie, Jr., C. Ru-
dolf Peterson, and George W. Beatty for appellant.

John B. Clausen for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

LOCAL 1497, NATIONAL FEDERATION OF 
FEDERAL EMPLOYEES, et  al . v . CITY 

AND COUNTY OF DENVER et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLORADO

No. 703. Decided January 12, 1970

301 F. Supp. 1108, appeal dismissed.

George Louis Creamer for appellants.
Max P. Zall for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction.
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IN RE REED

APPEAL FROM THE SUPREME COURT OF DELAWARE

No. 706. Decided January 12, 1970

— Del. —, 257 A. 2d 382, appeal dismissed.

Warren B. Burt for appellant.

David P. Buckson, Attorney General, and Ruth M. 
Ferrell, State Solicitor, for the State of Delaware.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

LYON v. FLOURNOY, CONTROLLER OF 
CALIFORNIA, et  al .

APPEAL FROM THE COURT OF APPEAL OF CALIFORNIA, 
THIRD APPELLATE DISTRICT

No. 715. Decided January 12, 1970

271 Cal. App. 2d 774, 76 Cal. Rptr. 869, appeal dismissed.

Randal F. Dickey, Jr., and Robert L. McCarty for 
appellant.

Thomas C. Lynch, Attorney General of California, 
Harold B. Haas, Assistant Attorney General, and Wil-
liam J. Power, Deputy Attorney General, for appellees.

Per  Curiam .
The appeal is dismissed for want of a substantial 

federal question.
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396 U.S. January 12, 1970

MICHAEL SCHIAVONE & SONS, INC. v. 
UNITED STATES

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF MASSACHUSETTS

No. 722. Decided January 12, 1970

304 F. Supp. 773, appeal dismissed.

Joseph S. Oteri for appellant.
Solicitor General Griswold for the United States.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction.

ATCHISON, TOPEKA & SANTA FE RAILWAY CO. 
et  al . v. UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF ILLINOIS

No. 741. Decided January 12, 1970

300 F. Supp. 1339, affirmed.

James E. Nisbet, Ed White, and Jeremiah C. Waterman 
for appellants.

Solicitor General Griswold, Assistant Attorney Gen-
eral McLaren, Fritz R. Kahn, and Jerome Nelson for the 
United States et al., and Warren Price, Jr., and John W. 
McConnell, Jr., for Sea-Land Service, Inc., appellees.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.
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SANCHEZ v. NEW MEXICO

APPEAL FROM THE SUPREME COURT OF NEW MEXICO

No. 974, Mise. Decided January 12, 1970

80 N. M. 438, 457 P. 2d 370, appeal dismissed.

Pat Sheehan for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

ARIEL v. MASSACHUSETTS

APPEAL FROM THE SUPREME JUDICIAL COURT OF 
MASSACHUSETTS

No. 897, Mise. Decided January 12, 1970

— Mass. —, 248 N. E. 2d 496, appeal dismissed and certiorari 
denied.

Edward J. Duggan for appellant.
Robert H. Quinn, Attorney General of Massachusetts, 

John Wall, Assistant Attorney General, and Lawrence P. 
Cohen, Deputy Assistant Attorney General, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.

Mr . Justice  Douglas  is of the opinion that certiorari 
should be granted.
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DOYLE ET AL. v. O’BRIEN, CHIEF OF POLICE 
OF SOMERVILLE, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF MASSACHUSETTS

No. 1123, Mise. Decided January 12, 1970

304 F. Supp. 704, affirmed.

Edward J. Duggan for appellants.
Robert H. Quinn, Attorney General of Massachusetts, 

John Wall, Assistant Attorney General, and Lawrence P. 
Cohen, Deputy Assistant Attorney General, for appellees.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.

SWAIN et  al . v. BOARD OF ADJUSTMENT OF 
THE CITY OF UNIVERSITY PARK et  al .

APPEAL FROM THE COURT OF CIVIL APPEALS OF TEXAS, 
FIFTH SUPREME JUDICIAL DISTRICT

No. 714. Decided January 12, 1970

433 S. W. 2d 727, appeal dismissed and certiorari denied.

William Burrow for appellants.
Alfred L. Ruebel for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.
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FISHKIN ET AL. V. UNITED STATES CIVIL 
SERVICE COMMISSION et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF CALIFORNIA

No. 681. Decided January 12, 1970

309 F. Supp. 40, appeal dismissed.

Thomas C. Lynch, Attorney General of California, 
and Richard L. Mayers, Deputy Attorney General, for 
appellant the State of California.

Solicitor General Griswold, Assistant Attorney General 
Ruckelshaus, and Alan S. Rosenthal for appellees.

Per  Curiam .
The appeal is dismissed for failure to docket the case 

within the time prescribed by Rule 13.

Mr . Justi ce  Black  and Mr . Justi ce  Douglas  are of 
the opinion that probable jurisdiction should be noted.

B0N0M0 et  al . V. JONES

APPEAL FROM THE SUPREME COURT OF PENNSYLVANIA

No. 662. Decided January 12, 1970

Appeal dismissed and certiorari denied.

Robert E. Dauer for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.
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GRAHAM v. ALABAMA

APPEAL FROM THE COURT OF APPEALS OF ALABAMA

No. 738. Decided January 12, 1970

45 Ala. App. 79, 224 So. 2d 905, appeal dismissed and certiorari 
denied.

Truman Hobbs for appellant.
MacDonald Gallion, Attorney General of Alabama, 

and David W. Clark and Lloyd G. Hart, Assistant Attor-
neys General, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.

SCHWEGMANN v. LOUISIANA STADIUM AND 
EXPOSITION DISTRICT et  al .

APPEAL FROM THE SUPREME COURT OF LOUISIANA

No. 748. Decided January 12, 1970

254 La. 579, 225 So. 2d 362, appeal dismissed and certiorari denied.

Paul 0. H. Pigman for appellant.
Harry B. Kelleher, Gerald P. Fedoroff, and John E. 

Jackson, Jr., for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.
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EX PARTE CARRINGTON

APPEAL FROM AND ON PETITION FOR WRIT OF CERTIORARI 
TO THE APPELLATE DIVISION OF THE SUPREME COURT 

OF NEW YORK, FIRST JUDICIAL DEPARTMENT

No. 787, Mise. Decided January 12, 1970

Appeal dismissed and certiorari denied.

Leon B. Polsky for Carrington.
Louis J. Lejkowitz, Attorney General, Samuel A. Hirsh- 

owitz, First Assistant Attorney General, and Judith T. 
Younger, Assistant Attorney General, for the State of 
New York.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. The petition for a 
writ of certiorari is denied.
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NEW YORK v. UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF NEW YORK

No. 100. Decided January 12, 1970*

No. 100, 299 F. Supp. 989; No. 520, 303 F. Supp. 990, affirmed.

Louis J. Lefkowitz, Attorney General of New York, 
Dunton F. Tynan, Assistant Solicitor General, and Walter 
J. Myskowski for appellant in No. 100. Gordon P. Mac-
Dougall, William G. Mahoney, and C. C. Sheldon, As-
sistant Attorney General of Nebraska, for appellants in 
No. 520.

Solicitor General Griswold, Assistant Attorney General 
McLaren, Robert W. Ginnane, and Jerome Nelson for 
the United States et al. in No. 100. Solicitor General 
Griswold, Assistant Attorney General McLaren, and Fritz 
R. Kahn for the United States et al. in No. 520. Wallace 
R. Steffen for Erie Lackawanna Railway Co., appellee in 
No. 100. George G. Coughlin for Broome County Cham-
ber of Commerce, appellee in No. 100, supporting the 
position of the appellant. Howard J. Trienens and 
Richard T. Cubbage for Chicago, Burlington & Quincy 
Railroad Co., appellee in No. 520.

Per  Curiam .
The motions to affirm are granted and the judgments 

are affirmed.

*Together with No. 520, City of Sheridan et al. v. United States 
et al., on appeal from the United States District Court for the 
District of Wyoming.
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WADE v. WILSON, WARDEN, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 55. Argued November 12, 1969— 
Decided January 13, 1970

Petitioner and a codefendant were convicted of murder and given 
life sentences. Petitioner’s codefendant received a free copy of 
the transcript for preparing his appeal but contrary to Cali-
fornia court rules, would not share it with petitioner, who was 
then loaned a copy by the State for preparing his appeal. The 
convictions were affirmed. Several years later petitioner, having 
fruitlessly sought the transcript from his codefendant, and having 
been denied a free copy of his own by the California courts in 
connection with collateral proceedings in the state courts, brought 
this habeas corpus proceeding alleging his indigency and contending 
that California’s failure to provide him a free transcript violated 
the Due Process and Equal Protection Clauses of the Fourteenth 
Amendment. The District Court granted the writ. The Court 
of Appeals reversed, holding that the trial court failed to find that 
petitioner claimed error in the proceedings leading to his conviction 
that warranted post-conviction relief and that petitioner was not 
entitled to a transcript “to enable him to comb the record in the 
hope of discovering some flaw.” Held:

1. Petitioner may not attack the state court rules, which concern 
only the furnishing of transcripts for purposes of direct appeal, 
since petitioner had the transcript for that purpose and did not 
complain that his having it only on loan impaired its use on 
appeal. Pp. 285-286.

2. This Court need not decide whether the Constitution requires 
a State to furnish indigent prisoners with free copies of trial 
transcripts to aid in preparing petitions for collateral relief unless 
and until it appears that petitioner cannot again borrow a copy 
from the State, or procure one from his codefendant or other 
custodian; or show that it would be significantly more advan-
tageous for him to own rather than borrow a copy. Pp. 286-287.

District Court judgment and 390 F. 2d 632, vacated and remanded.
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Marshall L. Small, by appointment of the Court, 394 
U. S. 941, argued the cause for petitioner. With him on 
the briefs was Melvin R. Goldman.

John T. Murphy, Deputy Attorney General of Cali-
fornia, argued the cause for respondents. With him on 
the brief were Thomas C. Lynch, Attorney General, 
Albert W. Harris, Jr., Assistant Attorney General, and 
Karl S. Mayer, Deputy Attorney General.

Mr . Justi ce  Brennan  delivered the opinion of the 
Court.

In 1961, petitioner and one Pollard appealed to the 
California District Court of Appeal from murder convic-
tions upon which the California Superior Court had sen-
tenced each of them to life imprisonment. California 
Rules of Court 35 (c) and 10 (c) required that the 
appellants be furnished with one free copy of the trial 
transcript to be shared by them for the purposes of 
the appeal. Pollard received the free copy but would 
not share it with petitioner. However, the State Attor-
ney General loaned petitioner’s appellate counsel his 
copy. The District Court of Appeal affirmed the con-
victions, 194 Cal. App. 2d 830, 15 Cal. Rptr. 214 (1961).

Five years later, in 1966, petitioner wished to pursue 
a collateral remedy and sought the transcript from 
Pollard but Pollard “refuse [d] to communicate on the 
subject.” Petitioner’s inquiry of his appellate lawyer 
elicited the response that the copy borrowed from 
the Attorney General had been returned. Petitioner 
then turned to the California courts seeking, how-
ever, not temporary use of a copy, but to be furnished 
with a copy of his own. He applied initially to the 
trial court and was advised that the original of the 
transcript was in the District Court of Appeal. He 
thereupon filed a pro se motion for a copy in the District
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Court of Appeal, which motion was denied on the ground 
that the Court of Appeal had only the original and 
was not equipped to duplicate copies. He next filed a 
proceeding in the California Supreme Court and was 
advised by the clerk of that court that he must proceed 
in “the court possessed of the original record.”1 He 
renewed his application to the District Court of Appeal, 
which again denied it on the ground that that court 
had “no facility for reproducing records”; but this time 
petitioner was advised that the original record would be 
made available for copying at his expense. Petitioner 
then abandoned further efforts in the California courts.

In 1967, he filed the instant federal habeas corpus pro-
ceeding in the District Court for the Northern District of 
California. His petition alleged his indigency and the 
single claim that California’s refusal to furnish him with-
out cost his own copy of the transcript denied him due 
process and equal protection of the laws in violation of 
the Fourteenth Amendment. The District Court after 
hearing granted the writ and ordered California either to 
provide the free transcript or to release the petitioner. 
The District Court stated in an unreported opinion, 
“although there is no square holding on the precise 
question of the right to a transcript in preparing a peti-
tion for a writ of habeas corpus rather than an appeal, the 
logic of the Supreme Court holdings compels a finding 
that such a right exists.”1 2 The Court of Appeals for the 

1 Petitioner styled his application to the Supreme Court of 
California “A Petition for a Writ of Habeas Corpus” but the only 
relief he requested was issuance of the record in his case or an 
order to the District Court of Appeal to furnish him with the 
record. He did not request an order releasing him from custody.

2 The District Court cited Smith v. Bennett, 365 U. S. 708 (1961) 
(habeas corpus filing fee); Griffin v. Illinois, 351 U. S. 12 (1956) 
(transcript on direct appeal); Lane v. Brown, 372 U. S. 477 (1963) 
(transcript on post-conviction appeal); Long v. District Court,
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Ninth Circuit reversed on the ground that “the trial court 
failed to find that Wade was claiming that there was any 
error which occurred in the proceedings which led to his 
conviction which would warrant the granting of post-
conviction relief. . . . Wade was not entitled to de-
mand a transcript merely to enable him to comb the 
record in the hope of discovering some flaw.” 390 F. 2d 
632, 634 (1968). We granted certiorari. 393 U. S. 1079 
(1969).

The California Court Rules require that a free transcript 
be furnished to convicted persons separately tried in fel-
ony cases and to each codefendant where one or more co-
defendants are under sentence of death.* 3 Petitioner 
argues that in furnishing only one copy to be shared 
by codefendants where none received the death penalty 
California interposes an unconstitutional barrier to the 
use of its criminal appellate proceedings and that the

385 U. S. 192 (1966) (transcript on post-conviction appeal). See 
also Roberts v. LaVaLlee, 389 U. S. 40 (1967) ; Gardner v. California, 
393 U. S. 367 (1969).

3 Rules 35 (c) and 10 (c) provide in pertinent part:
Rule 35 (c) : “As soon as both the clerk’s and reporter’s tran-

scripts are completed, the clerk shall deliver one copy to the 
defendant or his attorney and one copy to the district attorney . . . . 
When there are two or more appealing defendants in a case in 
which a judgment of death has been rendered against one or more 
of the defendants, the clerk shall deliver a copy of both transcripts 
to each such defendant or his attorney. . . . Where there are two 
or more appealing defendants represented by separate counsel in a 
case in which judgment of death has not been rendered against any 
defendant, the appellant’s copy shall be made available for the use 
of the appellants in the manner provided in Rule 10.”

Rule 10 (c) : “The additional copy of the record required by 
these rules shall be made available for the use of the parties to the 
appeal in such manner as the judge, or the clerk under his direction, 
shall prescribe; provided that the parties may stipulate to its use, 
and in such event only the original need be filed with the clerk 
of the superior court.”
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distinction made by the Rules, without more, establishes 
that California has denied him equal protection of the 
laws. But petitioner will not be heard to attack the 
Rules since they concern only the furnishing of tran-
scripts for purposes of direct appeal and he and his 
appellate counsel in fact had the use on his direct appeal 
of the transcript borrowed from the State Attorney Gen-
eral and did not complain that the terms on which it 
was made available in any way impaired its effective use 
on the appeal. See United States v. Raines, 362 U. S. 
17, 21-22 (1960).

Petitioner argues that in any event, contrary to the 
Court of Appeals, the District Court was correct in hold-
ing that because “it may not be possible to pinpoint . . . 
alleged errors in the absence of a transcript,” petitioner 
was entitled to a transcript for use in petitioning for 
habeas corpus even though he did not specify what errors 
he claimed in his conviction. To pass on this conten-
tion at this time would necessitate our decision whether 
there are circumstances in which the Constitution re-
quires that a State furnish an indigent state prisoner 
free of cost a trial transcript to aid him to prepare a 
petition for collateral relief. This is a question of first 
impression which need not be reached at this stage of 
the case. Notwithstanding petitioner’s success in bor-
rowing a copy of the transcript in connection with his 
direct appeal, his insistence in the subsequent proceed-
ings in both the California and federal courts is that he 
has a constitutional right to a copy of his own. We 
think consideration of that contention should be post-
poned until it appears that petitioner cannot again 
borrow a copy from the state authorities, or successfully 
apply to the California courts to direct his codefendant, 
Pollard, or some other custodian of a copy to make a 
copy available to him. Cf. Rule 10 (c). Without such 
a showing, or a showing that having his own copy would 



WADE v. WILSON 287

282 Bla ck , J., dissenting

be significantly more advantageous than obtaining the 
use of someone else’s copy, the District Court should not 
have reached the merits of petitioner’s claim. We think, 
however, that the case should be retained on the District 
Court’s docket pending petitioner’s efforts to obtain 
access to the original or a copy. Upon being advised by 
the parties that petitioner has been provided such access, 
the court should dismiss the action. We vacate the 
judgments of both the Court of Appeals and the District 
Court and remand to the District Court for further pro-
ceedings consistent with this opinion.

It is so ordered.

Mr . Justice  Black , dissenting.
Petitioner and one Joe Pollard were convicted of 

murder in 1960 and sentenced to life imprisonment. 
Pollard received a trial transcript and when he refused 
to turn it over to petitioner for his use in preparing an 
appeal, the State Attorney General’s Office loaned a copy 
to petitioner’s appellate counsel. The California Dis-
trict Court of Appeal affirmed in 1961. 194 Cal. App. 
2d 830, 15 Cal. Rptr. 214. Five years later, in 1966, 
petitioner tried in the state courts to obtain a trial tran-
script. Failing there, he filed a petition in the United 
States District Court for the Northern District of Cali-
fornia in 1967 asking to be released because of the 
State’s refusal to provide him a copy of the transcript. 
The United States District Court held petitioner was 
entitled to a copy of the trial record but the United States 
Court of Appeals reversed, holding that since petitioner 
did not allege any trial error which might warrant post-
conviction relief he was “not entitled to demand a tran-
script merely to enable him to comb the record in the 
hope of discovering some flaw.” 390 F. 2d 632, 634 
(1968).
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This Court today says the petitioner thus raises a 
constitutional question of first impression, “whether there 
are circumstances in which the Constitution requires 
that a State furnish an indigent state prisoner free of 
cost a trial transcript to aid him to prepare a petition 
for collateral relief.” Ante, at 286. It may be conceiv-
able that the Constitution would under certain special 
circumstances impose this duty on the State when it has 
such a record in its possession, but I cannot agree that 
anything shown in this record presents those special 
circumstances.

It is now over nine years since this case was tried. 
At petitioner’s request a trial record was made available 
for him to take an appeal; eight years ago he took that 
appeal and lost. There certainly is no constitutional 
requirement that a State must continue to supply con-
victed defendants trial records to enable them to raise 
the same old challenges to their convictions again and 
again and again. There is not a word or a suggestion 
in the whole record in this case that demonstrates or 
even intimates that any new events have occurred since 
petitioner’s 1961 appeal which could under any possible 
circumstances justify even a shadowy argument that 
petitioner was not guilty of the murder he was con-
victed of having committed. Although more than eight 
years have passed since that appeal, I would join in grant-
ing relief to this petitioner if he had shown, or even 
given any reason to believe, that new circumstances now 
indicate he was wrongfully convicted of a crime of which 
he was not guilty. See Fay v. Noia, 372 U. S. 391 
(1963); cf. Kaujman v. United States, 394 U. S. 217, 231 
(1969) (Black , J., dissenting); Harris v. Nelson, 394 
U. S. 286, 301 (1969) (Black , J., dissenting). But we 
have no such case here. Petitioner has not raised any 
claims which indicate in the slightest that he has been 
convicted of a crime of which he is innocent. At the 
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most he has asserted a desire to review the record to find 
some technical legal point which he can argue to a court 
as a basis for release from confinement. He has already- 
had one chance to make such arguments on direct appeal, 
and he lost that battle. I do not think he needs a tran-
script to know whether he was convicted erroneously or 
whether some new circumstances have arisen that now 
show a fatal constitutional error in the prior proceed-
ings. In any event he has not yet based his request for 
a transcript on any indication of such a need. In such 
circumstances I see no reason whatsoever for the State 
to have to obtain a copy for him. This case is but 
another of the multitudinous instances in which courts 
are asked interminably to hash and rehash points that 
have already been determined after full deliberation and 
review. One considered appeal is enough, in the absence 
of factors which show a possibility that a substantial 
injustice has been inflicted on the defendant.

Nothing in this petitioner’s application for certiorari 
or his briefs and arguments gave any indication that he 
might be entitled to post-conviction relief, and there is 
thus no reason why this Court should even have reviewed 
his case. I would dismiss this writ as being improvi- 
dently granted.
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CARTER et  al . v. WEST FELICIANA PARISH 
SCHOOL BOARD et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

No. 944. Decided January 14, 1970*

Certiorari granted; 419 F. 2d 1211, reversed and remanded.

Richard B. Sobol, Murphy W. Bell, Robert F. Collins, 
Norman C. Amaker, and Melvyn Zarr for petitioners in 
No. 944. Jack Greenberg, James M. Nabrit III, 
Mr. Amaker, Mr. Zarr, Oscar W. Adams, Jr., John H. 
Ruffin, Jr., and Earl M. Johnson for petitioners in 
No. 972.

John F. Ward, Jr., for respondents in No. 944. Rob-
ert C. Cannada and Thomas H. Watkins for Jackson 
Municipal Separate School District et al., Hardy Lott 
for Marshall County Board of Education, Reid B. Barnes 
for Jefferson County Board of Education, Edwin L. 
Brobston for Board of Education of the City of Bessemer 
et al., Palmer Pillans and George F. Wood for Board of 
School Commissioners of Mobile County et al., Frank C. 
Jones and Wallace Miller, Jr., for Bibb County Board 
of Education et al., H. A. Aultman for Houston County 
Board of Education, W. Fred Turner for Board of Public 
Instruction of Bay County, and Sam T. Dell, Jr., for 
Board of Public Instruction of Alachua County et al., 
respondents in No. 972.

Briefs of amici curiae in Nos. 944 and 972 were filed 
by Solicitor General Griswold for the United States, and

*Together with No. 972, Singleton et al. v. Jackson Municipal 
Separate School District et cd., also on petition for writ of certiorari 
to the same court.
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by Mr. Ward for the Louisiana Teachers Association. 
Rivers Buford, Jr., and Gerald Mager filed a brief for 
the State Board of Education of Florida as amicus curiae 
in No. 972.

Per  Curia m .
Insofar as the Court of Appeals authorized deferral of 

student desegregation beyond February 1, 1970, that 
court misconstrued our holding in Alexander v. Holmes 
County Board of Education, ante, p. 19. Accordingly, 
the petitions for writs of certiorari are granted, the judg-
ments of the Court of Appeals are reversed, and the cases 
remanded to that court for further proceedings consistent 
with this opinion. The judgments in these cases are to 
issue forthwith.

Mr . Just ice  Harlan , with whom Mr . Justice  White  
joins, concurring.

I join the Court’s order. I agree that the action of 
the Court of Appeals in these cases does not fulfill 
the requirements of our recent decision in Alexander 
v. Holmes County Board of Education, ante, p. 19, and 
accordingly that the judgments below cannot stand. 
However, in fairness to the Court of Appeals and to the 
parties, and with a view to giving further guidance 
to litigants in future cases of this kind, I consider 
that something more is due to be said respecting the 
intended effect of the Alexander decision. Since the 
Court has not seen fit to do so, I am constrained to set 
forth at least my own understanding of the procedure 
to be follow'ed in these cases. Because of the shortness 
of the time available, I must necessarily do this in a 
summary way.

The intent of Alexander, as I see it, was that the 
burden in actions of this type should be shifted from 
plaintiffs, seeking redress for a denial of constitutional
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rights, to defendant school boards. What this means 
is that upon a prima facie showing of noncompliance 
with this Court’s holding in Green v. County School 
Board of New Kent County, 391 U. S. 430 (1968), suffi-
cient to demonstrate a likelihood of success at trial, 
plaintiffs may apply for immediate relief that will at once 
extirpate any lingering vestiges of a constitutionally 
prohibited dual school system. Cf. Magnum Import Co. 
v. Coty, 262 U. S. 159 (1923).

Such relief, I believe it was intended, should consist 
of an order providing measures for achieving disestab-
lishment of segregated school systems, and should, if 
appropriate, include provisions for pupil and teacher 
reassignments, rezoning, or any other steps necessary 
to accomplish the desegregation of the public school 
system as required by Green. Graduated implementa-
tion of the relief is no longer constitutionally permissible. 
Such relief shall become effective immediately after the 
courts, acting with dispatch, have formulated and ap-
proved an order that will achieve complete disestablish-
ment of all aspects of a segregated public school system.

It was contemplated, I think, that in determining the 
character of such relief the courts may consider sub-
missions of the parties or any recommendations of the 
Department of Health, Education, and Welfare that may 
exist or may request proposals from the Department of 
Health, Education, and Welfare. If Department recom-
mendations are already available the school districts are 
to bear the burden of demonstrating beyond question, 
after a hearing, the unworkability of the proposals, and 
if such proposals are found unworkable, the courts shall 
devise measures to provide the required relief. It would 
suffice that such measures will tend to accomplish the 
goals set forth in Green, and, if they are less than educa-
tionally perfect, proposals for amendments may there-
after be made. Such proposals for amendments are in
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no way to suspend the relief granted in accordance with 
the requirements of Alexander.

Alexander makes clear that any order so approved 
should thereafter be implemented in the minimum time 
necessary for accomplishing whatever physical steps are 
required to permit transfers of students and personnel 
or other changes that may be necessary to effectuate 
the required relief. Were the recent orders of the Court 
of Appeals for the Fifth Circuit in United States n . 
Hinds County School Board, 423 F. 2d 1264 (November 7, 
1969), and that of the Fourth Circuit in Nesbit v. States-
ville City Board of Education, 418 F. 2d 1040 (Decem-
ber 2, 1969), each implementing in those cases our deci-
sion in Alexander, to be taken as a yardstick, this would 
lead to the conclusion that in no event should the time 
from the finding of noncompliance with the requirements 
of the Green case to the time of the actual operative effect 
of the relief, including the time for judicial approval 
and review, exceed a period of approximately eight weeks. 
This, I think, is indeed the “maximum” timetable estab-
lished by the Court today for cases of this kind.

Mr . Justice  Black , Mr . Just ice  Douglas , Mr . Jus -
tice  Brennan , and Mr . Justi ce  Marsh all  express 
their disagreement with the opinion of Mr . Justi ce  
Harlan , joined by Mr . Justice  White . They believe 
that those views retreat from our holding in Alexander 
v. Holmes County Board of Education, ante, at 20, 
that “the obligation of every school district is to termi-
nate dual school systems at once and to operate now and 
hereafter only unitary schools.”

Memorandum of The  Chief  Justice  and Mr . Justic e  
Stew art .

We would not peremptorily reverse the judgments of 
the Court of Appeals for the Fifth Circuit. That court, 
sitting en banc and acting unanimously after our deci-
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sion in Alexander v. Holmes County Board of Education, 
ante, p. 19, has required the respondents to effect desegre-
gation in their public schools by February 1, 1970, save 
for the student bodies, which are to be wholly desegre-
gated during the current year, no later than September. 
In light of the measures the Court of Appeals has 
directed the respondent school districts to undertake, 
with total desegregation required for the upcoming school 
year, we are not prepared summarily to set aside its 
judgments. That court is far more familiar than we 
with the various situations of these several school dis-
tricts, some large, some small, some rural, and some 
metropolitan, and has exhibited responsibility and fidel-
ity to the objectives of our holdings in school desegre-
gation cases. To say peremptorily that the Court of 
Appeals erred in its application of the Alexander doctrine 
to these cases, and to direct summary reversal without 
argument and without opportunity for exploration of 
the varying problems of individual school districts, seems 
unsound to us.
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GUTKNECHT v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT

No. 71. Argued November 20, 1969—Decided January 19, 1970

While petitioner’s I-A Selective Service classification was on appeal 
from the local board’s denial of his application for exemption as 
a conscientious objector, petitioner surrendered his registration 
certificate and classification notice by leaving them, along with 
a statement against the war in Vietnam, on the steps of the federal 
building. The State Board denied the exemption and classified 
petitioner I-A. He was thereafter declared delinquent by his 
local board for failing to retain his registration and classification 
papers in his possession at all times as required by the Selective 
Service regulations. Pursuant to the regulations promulgated 
under the Military Selective Service Act of 1967 a local board 
may declare a registrant a “delinquent” for failure to perform 
duties required by the Selective Service law. A registrant in 
I-A status who is declared delinquent is, under 32 CFR § 1642.13, 
assigned first priority in the order of induction call, depriving 
him of his previous standing in the order of call. Petitioner 
was ordered to report for induction about a month after he 
had been declared a delinquent. In view of petitioner’s age 
(20), it is unlikely that he would have been called at that 
time for induction had he not been declared a delinquent. Follow-
ing petitioner’s refusal on the designated date to be processed 
for induction he was indicted and later convicted for wilfully and 
knowingly failing “to perform a duty required of him” under the 
Act. His conviction was affirmed on appeal. Petitioner attacks 
as invalid the Selective Service regulations accelerating the induc-
tion of one declared to be a delinquent. Held:

1. Petitioner’s failure to appeal administratively from the order 
declaring him delinquent does not deprive him of standing to 
contest his conviction, as the regulations conferring hearing rights 
apply to those contesting classifications made by local boards 
and not to those like petitioner whose delinquency rests on 
undisputed facts or to those whose induction has merely been 
accelerated. Pp. 299-301.

2. The delinquency regulations under which petitioner was 
punitively deprived of the order-of-call preference accorded to 
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him are not authorized by the Act and are therefore void. 
Pp. 301-308.

(a) Congress intended to punish delinquents through the 
criminal law and not through a delinquency procedure, which has 
no statutory sanction. Pp. 302-303.

(b) Deferment of the order of call may bestow great benefits 
and its acceleration may be extremely punitive. Pp. 304-306.

(c) The power under the Selective Service regulations to 
declare a registrant “delinquent” lacks statutory standards or 
guidelines without which the legality of a delinquency declaration 
cannot be judged. Pp. 306-308.

406 F. 2d 494, reversed.

Michael E. Tigar argued the cause for petitioner pro 
hac vice. With him on the briefs were Melvin L. Wulf 
and Chester Bruvold.

Assistant Attorney General Ruckelshaus argued the 
cause for the United States. With him on the brief 
were Attorney General Mitchell, Assistant Attorney Gen-
eral Wilson, and Philip R. Monahan.

Briefs of amici curiae urging reversal were filed by 
George Soil and Joseph B. Robison for the American 
Jewish Congress, and by Marvin M. Karpatkin, Michael 
N. Pollet, and E. Curry First for the Central Committee 
for Conscientious Objectors.

Mr . Justi ce  Douglas  delivered the opinion of the 
Court.

This case presents an important question under the 
Military Selective Service Act of 1967, 62 Stat. 604, as 
amended, 65 Stat. 75, 81 Stat. 100.

Petitioner registered with his Selective Service Local 
Board and was classified I-A. Shortly thereafter he 
received a II-S (student) classification. In a little over 
a year he notified the Board that he was no longer a 
student and was classified I-A. Meanwhile he had 
asked for an exemption as a conscientious objector. The
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Board denied that exemption, reclassifying him as I-A, 
and he appealed to the State Board. While that appeal 
was pending, he surrendered his registration certificate 
and notice of classification by leaving them on the steps 
of the Federal Building in Minneapolis with a statement 
explaining he was opposed to the war in Vietnam. That 
was on October 16, 1967. On November 22, 1967, his 
appeal to the State Board was denied. On November 27, 
1967, he was notified that he was I-A.

On December 20, 1967, he was declared delinquent by 
the local board. On December 26, 1967, he was ordered 
to report for induction on January 24,1968. He reported 
at the induction center, but in his case the normal pro-
cedure of induction was not followed. Rather, he signed 
a statement, “I refuse to take part, or all, [sic] of the 
prescribed processing.” Thereafter he was indicted for 
wilfully and knowingly failing and neglecting “to per-
form a duty required of him” under the Act. He was 
tried without a jury, found guilty, and sentenced to four 
years’ imprisonment. 283 F. Supp. 945. His conviction 
was affirmed by the Court of Appeals. 406 F. 2d 494. 
The case is here on a petition for a writ of certiorari. 
394 U. S. 997.

I
Among the defenses tendered at the trial was the 

legality of the delinquency regulations which were ap-
plied to petitioner. It is that single question which we 
will consider.

By the regulations promulgated under the Act a local 
board may declare a registrant to be a “delinquent” 
whenever he

“has failed to perform any duty or duties required 
of him under the selective service law other than 
the duty to comply with an Order to Report for 
Induction (SSS Form No. 252) or the duty to com-
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ply with an Order to Report for Civilian Work 
and Statement of Employer (SSS Form No. 
153) . . . .” 32 CFR § 1642.4.

In this case, petitioner was declared a delinquent for 
failing to have his registration certificate (SSS Form No. 
2) and current classification notice (SSS Form No. 110) 
in his personal possession at all times, as required by 
32 CFR §§ 1617.1 and 1623.5, respectively.

The consequences of being declared a delinquent under 
§ 1642.4 are of two types: (1) Registrants who have 
deferments or exemptions may be reclassified in one of 
the classes available for service, I-A, I-A-O, or I-O, 
whichever is deemed applicable. 32 CFR § 1642.12. 
(2) Registrants who are already classified I-A, I-A-O, 
or I-O, and those who are reclassified to such a status, 
will be given first priority in the order of call for induc-
tion, requiring them to be called even ahead of volun-
teers for induction. 32 CFR § 1642.13. The latter 
consequence deprives the registrant of his previous stand-
ing in the order of call as set out in 32 CFR § 1631.7.1

The order-of-call provision in use when petitioner 
was declared “delinquent”1 2 is set out in 32 CFR 
§ 1631.7 (a). The provision lists, in order, six cate-
gories of registrants and provides that the registrants 
shall be selected and ordered to report for induction 
according to the order of those categories. The first 
category is delinquents; the next category is volun-
teers; the other four categories consist of nonvolunteers.

1 Under the terms of 32 CFR §1631.7 (a)(1) in effect at the 
time of petitioner’s trial, the first in line for induction were “[d]elin- 
quents who have attained the age of 19 years in the order of their 
dates of birth with the oldest being selected first.” That provision 
has been included in the new § 1631.7 (a) promulgated after the 
random system of selection, discussed hereafter, was adopted.

2 The order of call provided for by 32 CFR § 1631.7 (b) concerned 
calls of a designated “age group or groups,” a system never used.
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In this case, the petitioner was in the third of the six 
categories at the time he was declared to be a “delin-
quent.” By virtue of the declaration of delinquency 
he was moved to the first of the categories which meant, 
according to the brief of the Department of Justice, that 
“it is unlikely that petitioner, who was 20 years of age 
when ordered to report for induction, would have been 
called at such an early date had he not been declared a 
delinquent.”

If a person, who is ordered to report for induction or 
alternative civilian service, refuses to comply with that 
order, he subjects himself to criminal prosecution. See 
32 CFR §§ 1642.41, 1660.30.

There is no doubt concerning the propriety of the 
latter criminal sanction, for Congress has specifically 
provided for the punishment of those who disobey selec-
tive service statutes and regulations in § 12 of the Mili-
tary Selective Service Act of 1967, 50 U. S. C. App. 
§ 462 (1964 ed., Supp. IV). The question posed by this 
case concerns the legitimacy of the delinquency regula-
tions, which were applied to the petitioner, so as to 
deprive him of his previous standing in the order of call.

II
There is a preliminary point which must be men-

tioned and that is the suggestion that petitioner should 
have taken an administrative appeal from the order 
declaring him “delinquent” and that his failure to do so 
bars the defense in the criminal prosecution.

The pertinent regulation is 32 CFR § 1642.14, which 
gives a delinquent who “is classified in or reclassified 
into Class I-A, Class I-A-0 or Class I-O” three rights:

(a) the right to a personal appearance, upon request, 
“under the same circumstances as in any other case”;

(b) the right to have his classification reopened “in 
the discretion of the local board”; and
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(c) the right to an appeal “under the same circum-
stances and by the same persons as in any other case.” 
(Emphasis added.)

The right to a personal appearance “in any other case” 
is covered by 32 CFR § 1624.1 (a). That section gives 
the right to “[e]very registrant after his classification is 
determined by the local board” provided a request is 
made therefor within 30 days. (Emphasis added.) The 
action taken against this petitioner, however, did not 
involve classification. The term “classification” is used 
exclusively in the regulations to refer to classification in 
one of the classes determining availability for service, 
e. g., I-A, I-O. See 32 CFR pts. 1621-1623. “Delin-
quency” is not such a classification, and a registrant is 
“declared” a delinquent, not “classified” as a delinquent. 
See 32 CFR pt. 1642.

The right to reopen his classification is also irrelevant 
to petitioner as he is not attacking his classification, but 
only his accelerated induction.

The right to appeal “as in any other case” is covered by 
32 CFR § 1626.2(a). That section provides that “[t]he 
registrant . . . may appeal to an appeal board from 
the classification of a registrant by the local board.” 
(Emphasis added.)

Again, since petitioner was not classified in conjunction 
with his delinquency, but only had his induction acceler-
ated, it would mean that he did not have the right to an 
appeal under the regulations.3 We are not advised, in

3 Cf. McKart v. United States, 395 U. S. 185. In McKart, the 
petitioner, who challenged his I-A classification, was given a right 
to appeal under the regulations but failed to exercise it. This 
Court held that this failure did not preclude the petitioner from 
raising the invalidity of his I-A classification as a defense to his 
prosecution for refusal to report for induction. The doctrine of 
exhaustion of remedies, we held, was inapplicable where the question 
sought to be raised was solely one of statutory interpretation, id.,
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any authoritative way, that this interpretation of the 
regulations is contrary to the administrative construction 
of them or to the accepted practice.* 4

Ill

We come then to the merits. The problem of “de-
linquency” goes back to the 1917 Act, 40 Stat. 76, as 
shown in the Appendix to this opinion. The present 
“delinquency” regulations with which we are concerned 
stem from the 1948 Act, 62 Stat. 604.

The regulations issued under the 1948 Act were sub-
stantially identical to the present delinquency regula-
tions, 32 CFR pt. 1642. Nothing in the 1948 Act 
or in any prior Act makes reference to delinquency or 
delinquents. The regulations purport to issue under the 
authority of § 10 of the 1948 Act. Section 10, however, 
relates neither to selection (§5) nor to deferments and 
exemptions (§6), but simply to the administration of 
the Act as delegated to the President: “The President is 
authorized—(1) to prescribe the necessary rules and reg-
ulations to carry out the provisions of this title.” 62 
Stat. 619.

at 197-199, and where application of the doctrine would serve to 
deprive a criminal defendant of a defense to his prosecution, id., 
at 197.

4 The Department of Justice does not suggest that a registrant 
who has been declared a “delinquent” has administrative remedies 
for a review of that action. It points out, however, that the 
regulations, 32 CFR § 1642.4 (c), provide that: “A registrant who 
has been declared to be a delinquent may be removed from that 
status by the local board at any time.” It suggests that “at least 
up to the time of the issuance of the order to report for priority 
induction, it would be an abuse of discretion for a board to refuse 
removal in the case of a registrant who sought in good faith to 
correct his breach of duty.” Whatever may be the ultimate reach 
of 32 CFR § 1642.4 (c), it seems to be conceded that it has little 
relevance to the present case where, the Department states, “the 
local board had solid evidence that petitioner had dispossessed him-
self of his draft cards.”
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The delinquency provisions of 32 CFR pt. 1642 sur-
vived the Military Selective Service Act of 1967 largely 
intact. Again, however, there is nothing to indicate that 
Congress authorized the Selective Service System to 
reclassify exempt or deferred registrants for punitive 
purposes and to provide for accelerated induction of 
delinquents. Rather, the Congress reaffirmed its inten-
tion under § 12 (50 U. S. C. App. § 462 (1964 ed., Supp. 
IV)), to punish delinquents through the criminal law.

It is true, of course, that Congress referred to “de-
linquents” in § 6 (h)(1), 81 Stat. 102, 50 U. S. C. App. 
§456 (h)(1) (1964 ed., Supp. IV):

“As used in this subsection, the term ‘prime age 
group’ means the age group which has been desig-
nated by the President as the age group from which 
selections for induction into the Armed Forces are 
first to be made after delinquents and volunteers.” 
(Emphasis added.)

This reference concerns only an order-of-call provision 
which institutes a call by age groups, 32 CFR § 1631.7 
(b), a provision which has never been used. This casual 
mention of the term “delinquents,” moreover, must be 
measured against the explicit congressional provision for 
criminal punishment of those who violate the selective 
service laws, 50 U. S. C. App. § 462 (1964 ed., Supp. IV), 
the congressional provision for exemptions and defer-
ments, 50 U. S. C. App. § 456 (1964 ed., Supp. IV), and 
congressional expressions emphasizing the importance of 
an impartial order of call, 50 U. S. C. App. § 455 (1964 
ed., Supp. IV); H. R. Conf. Rep. No. 346, 90th Cong., 
1st Sess., 9-10. Thus it was that the Solicitor General 
stated in his brief in Oestereich v. Selective Service Board, 
No. 46, O. T. 1968, 393 U. S. 233:

“It is difficult to believe that Congress intended 
the local boards to have the unfettered discretion
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to decide that any violation of the Act or regula-
tions warrants a declaration of delinquency, reclas-
sification and induction . . . .” Brief for the United 
States 54.

Judge Dooling stated in United States v. Eisdorjer, 299 
F. Supp. 975, 989:

“The delinquency procedure has no statutory au-
thorization and no Congressional support except 
what can be spelled out of the 1967 amendment of 
50 U. S. C. App. §456 (h)(1) .... The delin-
quency regulations, moreover, disregard the struc-
ture of the Act; deferments and priorities-of- 
induction, adopted in the public interest, are treated 
as if they were forfeitable personal privileges.”

Oestereich involved a case where a divinity school 
student with a statutory exemption and a IV-D classi-
fication was declared “delinquent” for turning in his reg-
istration certificate to the Government in protest against 
the war in Vietnam. His Board thereupon reclassified 
him as I-A. After he exhausted his administrative 
remedies, he was ordered to report for induction. At 
that point he brought suit in the District Court for judi-
cial review of the action by the Board. We held that 
under the unusual circumstances of the case, pre-induc- 
tion judicial review was permissible prior to induction 
and that there was no statutory authorization to use the 
“delinquency” procedure to deprive a registrant of a 
statutory exemption. We said:

“There is no suggestion in the legislative history 
that, when Congress has granted an exemption and 
a registrant meets its terms and conditions, a Board 
can nonetheless withhold it from him for activities 
or conduct not material to the grant or withdrawal
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of the exemption. So to hold would make the 
Boards free-wheeling agencies meting out their brand 
of justice in a vindictive manner.

“Once a person registers and qualifies for a statu-
tory exemption, we find no legislative authority to 
deprive him of that exemption because of conduct 
or activities unrelated to the merits of granting or 
continuing that exemption.” 393 U. S., at 237.

The question in the instant case is different because 
no “exemption,” no “deferment,” no “classification” in 
the statutory sense is involved. “Delinquency” was used 
here not to change a classification but to accelerate peti-
tioner’s induction from the third category to the first; 
and it was that difference which led the Court of Appeals 
to conclude that what we said in Oestereich was not con-
trolling here.

Deferment of the order of call may be the bestowal of 
great benefits; and its acceleration may be extremely 
punitive. As already indicated, the statutory policy is 
the selection of persons for training and service “in an 
impartial manner.” 50 U. S. C. App. § 455 (a)(1) (1964 
ed., Supp. IV). That is the only express statutory pro-
vision which gives specific content to that phrase. That 
section does permit people registered at one time to be 
selected “before, together with, or after” persons reg-
istered at a prior time. Moreover, those who have not 
reached the age of 19 are given a deferred position in the 
order of call. But those variations in the phrase “in an 
impartial manner” are of no particular help in the instant 
case, except to underline the concern of Congress with the 
integrity of that phrase.

We know from the legislative history that, while Con-
gress did not address itself specifically to the “delin-
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quency” issue, it was vitally concerned wuth the order of 
selection, as well as with exemptions and deferments. 
Thus in 1967 a Conference Report brought House and 
Senate together against the grant of power to the Presi-
dent to initiate “a random system of selection”—a grant 
which, it was felt, would preclude Congress from “play-
ing an affirmative role” in the constitutional task of 
“raising armies.” H. R. Conf. Rep. No. 346, supra, at 
9-10. It is difficult to believe that with that show of 
resistance to a grant of a more limited power, there was 
acquiescence in the delegation of a broad, sweeping power 
to Selective Service to discipline registrants through the 
“delinquency” device.

The problem of the order of induction was once more 
before the Congress late in 1969. Section 5(a)(2) of 
the 1967 Act, 50 U. S. C. App. §455 (a)(2) (1964 ed., 
Supp. IV), provided:

“Notwithstanding the provisions of paragraph (1) 
of this subsection, the President in establishing the 
order of induction for registrants within the various 
age groups found qualified for induction shall not 
effect any change in the method of determining 
the relative order of induction for such registrants 
within such age groups as has been heretofore estab-
lished and in effect on the date of enactment of this 
paragraph, unless authorized by law enacted after 
the date of enactment of the Military Selective 
Service Act of 1967.”

While §5 (a)(2) gave the President authority to 
designate a prime age group for induction, it required 
him to select from the oldest first within the group. 
S. Rep. No. 91-531, 91st Cong., 1st Sess., 1. The Act 
of November 26, 1969, 83 Stat. 220, repealed § 5 (a) (2)
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pursuant to a request of the President that a random 
system of selection be authorized. See S. Rep. No. 91- 
531, supra, at 3-4; H. R. Rep. No. 91-577, 91st Cong., 
1st Sess., 2, 9.5 The random system has now been put 
in force.6 It applies of course only prospectively. But 
its legislative history, as well as the concern of the Con-
gress that the order in which registrants are inducted 
be achieved “in an impartial manner,” emphasizes a 
deep concern by Congress with the problems of the order 
of induction as well as with those of exemptions, defer-
ments, and classifications.

While § 5 (a)(1) provides that “there shall be no dis-
crimination against any person on account of race or 
color,” 50 U. S. C. App. § 455 (a)(1) (1964 ed., Supp. IV), 
there is no suggestion that as respects other types of dis-
crimination the Selective Service has freewheeling au-
thority to ride herd on the registrants using immediate 
induction as a disciplinary or vindictive measure.

The power under the regulations to declare a registrant 
“delinquent” has no statutory standard or even guide-
lines. The power is exercised entirely at the discretion 
of the local board. It is a broad, roving authority, a 
type of administrative absolutism not congenial to our 
law-making traditions. In Kent v. Dulles, 357 U. S. 116, 
128-129, we refused to impute to Congress the grant of 
“unbridled discretion” to the Secretary of State to issue 
or withhold a passport from a citizen “for any substan-
tive reason he may choose.” Id., at 128. Where the

5 And see 115 Cong. Rec. H 10255 et seq. (Oct. 29, 1969). Id., at 
H 10301 et seq., H 10313 et seq. (Oct. 30, 1969). Id., at S 14632 
et seq. (Nov. 19, 1969).

6 The random selection was established by the President through 
Proclamation 3945, on November 26, 1969. 34 Fed. Reg. 19017 
(Nov. 29, 1969).
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liberties of the citizen are involved, we said that “we 
will construe narrowly all delegated powers that curtail 
or dilute them.” Id., at 129. The Director of Selective 
Service described the “delinquency” regulations as de-
signed “to prevent, wherever possible, prosecutions for 
minor infractions of rules” during the selective service 
processing.7 We search the Act in vain for any clues 
that Congress desired the Act to have punitive sanctions 
apart from the criminal prosecutions specifically author-
ized. Nor do we read it as granting personal privileges 
that may be forfeited for transgressions that affront 
the local board. If federal or state laws are violated by 
registrants, they can be prosecuted. If induction is to 
be substituted for these prosecutions, a vast rewriting 
of the Act is needed. Standards would be needed by 
which the legality of a declaration of “delinquency” 
could be judged. And the regulations, when written, 
would be subject to the customary inquiries as to infirm-
ities on their face or in their application, including the

7 Selective Service System, Legal Aspects of Selective Service 46 
(Rev. 1969).

“The escalation of the United States military involvement in 
Vietnam increased the draft calls, and there was an upsurge of 
public demonstrations in protest. Some of these protests took the 
form of turning ‘draft’ cards in to various public officials of the 
Department of Justice, the State or National Headquarters of 
Selective Service System, or directly to local boards. By agree-
ment with the Department of Justice, registrants who turned in 
cards (as contrasted to those who burned cards) were not prosecuted 
under section 12 (a) of the Military Selective Service Law of 1967, 
but were processed administratively by the local boards. In many 
instances, the local boards determined that a deferment of such 
registrant was no longer in the national interest, and he was re-
classified 1-A delinquent for failure to perform a duty required of 
him under the Act, namely retaining in his possession the Registra-
tion Card and current Notice of Classification card.” Id., at 47.
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question whether they were used to penalize or punish 
the free exercise of constitutional rights.

Reversed.

Mr . Chief  Just ice  Burger  concurs in the result 
reached by the Court generally for the reasons set out 
in the separate opinion of Mr . Justice  Stewart .

Mr . Justi ce  White  joins the opinion of the Court 
insofar as it holds that Congress has not delegated to 
the President the authority to promulgate the delin-
quency regulations involved in this case.

APPENDIX TO OPINION OF THE COURT
Under the Selective Service Act of 1917, 40 Stat. 76, 

if a registrant failed to return his questionnaire or to 
report for physical examination, he was mailed a special 
order directing him to report for military service at a 
specified time. The registrant became a member of 
the service on the date specified in his order; any re-
fusal to obey that order subjected him to prosecution 
under military law for desertion. “Since in most in-
stances the delinquent registrant would never receive 
the order, due to not being in contact with his local 
board, he would normally acquire the status of a de-
serter without having any actual knowledge of his in-
duction.” Selective Service System, Enforcement of the 
Selective Service Law 13 (Special Monograph No. 14, 
1950). Thus, enforcement of the 1917 Act rested prin-
cipally with the military, with court-martial being the 
main weapon of enforcement.

In passing the Selective Training and Service Act 
of 1940, 54 Stat. 885, Congress specifically ended the 
practice of subjecting delinquent registrants to military 
jurisdiction immediately upon receipt of their orders to 
report. Rather, § 11 of the Act provided that no regis-
trant should be tried in a military court for disobeying
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selective service laws until he had been actually inducted, 
vesting criminal jurisdiction until such time in the 
United States district courts.

No mention was made in the 1940 Act of “delin-
quency” or “delinquents.” These terms were first in-
troduced by the Selective Service regulations issued 
under the Act, 32 CFR, c. VI (Supp. 1940), which pre-
scribed various duties for registrants and defined a 
“delinquent” as one who failed to perform them:

“A ‘delinquent’ is ... (b) any registrant who prior 
to his induction into the military service fails to 
perform at the required time, or within the allowed 
period of given time, any duty imposed upon him 
by the selective service law, and directions given 
pursuant thereto, and has no valid reason for hav-
ing failed to perform that duty.” 32 CFR § 601.106 
(Supp. 1940).

Furthermore, the regulations provided definite pro-
cedures for processing delinquents: after giving them 
notice of their suspected delinquency, 32 CFR § 603.389 
(Supp. 1940), and after investigating those suspected 
charges, 32 CFR § 603.390 (Supp. 1940), the Selective 
Service System provided for two possible dispositions:

On the one hand—
“If the local board is convinced that a delinquent 
is not innocent of wrongful intent, or if a suspected 
delinquent does not report to the board within 5 
days after the mailing of the Notice of Delin-
quency . . . , the board should report him to a 
United States District Attorney for prosecution 
under section 11 of the Selective Service Act.” 32 
CFR § 603.391 (a) (Supp. 1940).

On the other hand—
“If the board finds that the suspected delinquent 
is innocent of any wrongful intent, the board shall
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proceed with him just as if he were never suspected 
of being a delinquent.” 32 CFR § 603.390 (a) 
(Supp. 1940).

The February 1942 amendments to the regulations 
added a provision by which local boards would advise 
the United States Attorney in the exercise of his dis-
cretion not to prosecute those who had violated the 
selective service laws:

“If it is determined that the delinquency is not 
wilful, or that substantial justice will result, the 
local board should encourage the delinquent to 
comply with his obligations under the law and, if 
he does so or offers to do so, should urge that any 
charge of delinquency against him or any prose-
cution of him for delinquency be dropped.” 32 CFR 
§ 642.5 (Cum. Supp. 1938-1943).

This process was called the “enforcement procedure of 
education and persuasion.” Selective Service System, 
Enforcement of the Selective Service Law, supra, at 1-3.

“The first steps of the board were to try educating 
and persuading [the delinquent] to comply, but if 
such failed his case was referred to the United States 
attorney for further education and persuasion or if 
such also failed, for prosecution.” Selective Service 
System, Organization and Administration of the 
System 241 (Special Monograph No. 3, 1951).

If it was determined that the delinquency was “wilful” 
or that for any reason the United States Attorney should 
not exercise his discretion not to prosecute, the registrant 
was given an opportunity to avoid prosecution by “vol-
unteering” for induction.

“[Tlhe registrant could volunteer for induction from 
any classification, not just I-A, any time he so de-
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sired, and if he was a delinquent under prosecution 
such volunteering was often allowed from any stage 
of the proceedings.” Ibid.

This procedure made it possible for the boards to siphon 
into military service some delinquents who might other-
wise have traveled to jail:

“Since the purpose of the [selective service] law is 
to provide men for the military establishment rather 
than for the penitentiaries, it would seem that when 
a registrant is willing to be inducted, he should not 
be prosecuted for minor offenses committed during 
his processing.” Selective Service System, Legal 
Aspects of Selective Service 47 (Rev. 1969).

In November 1943, a new and substantially different 
set of regulations was issued. These regulations did not 
rely upon a delinquent’s “volunteering” for induction; 
instead they provided for reclassification of deferred or 
exempted delinquents into classes available for service, 
32 CFR § 642.12 (a) (Supp. 1943), and provided for 
their priority induction without regard to the order of 
call established elsewhere in the regulations, 32 CFR 
§ 642.13 (a) (Supp. 1943).

A deferred or exempted registrant who was reclassified 
into a class available for service was accorded the pro-
cedural rights of personal appearance and appeal to 
which he would otherwise have been entitled. 32 CFR 
§ 642.14 (a) (Supp. 1943). In the case of a registrant 
who was not reclassified as a result of his delinquency, 
the local board could “reopen” the classification and 
accord rights of personal appearance and appeal “at 
any time before induction.” 32 CFR § 642.14 (b) 
(Supp. 1943). If the local board determined that the 
registrant “knowingly became a delinquent,” however,
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it was directed to decline to reopen the registrant’s 
classification. Ibid.

With respect to those registrants who were given 
appeal rights under § 642.14, the appeal board would 
determine if they had “knowingly” become delinquents. 
If they had, they were to be retained in a class avail-
able for service. If they had not, they were to be 
“classified on appeal in the usual manner” and their 
status as delinquents was to be “disregarded.” 32 CFR 
§ 642.14 (c) (Supp. 1943).

The purpose of these regulations was “to prevent delay 
in the induction of apprehended delinquent registrants.” 
Selective Service System, Enforcement of the Selective 
Service Law, supra, at 56 (emphasis added). More im-
portant, the Service recognized that the procedure had 
little to do with the statutory exemptions delineated by 
Congress but, rather, was punitive in nature:

“[T]he Selective Service Regulations concerning de-
linquents . . . were amended again on November 1, 
1943 .... The purposes of these changes were . . . 
To provide for the administrative penalty to a delin-
quent of prompt classification into Classes I-A, 
I-A-0 or IV-E as available for service, in addition 
to the existing criminal sanction.” (Ibid.) (Em-
phasis added.)

The regulation of November 1, 1943, purportedly drew 
its authority from § 3 of the 1940 Act, 54 Stat. 885. 
Nothing in that section, however, gives the Service 
powers of punitive reclassification and accelerated induc-
tion. Moreover, to the extent that § 3 has been so con-
strued, it would conflict with the spirit of § 4 (a):

“The selection of men for training and service under 
section 3 . . . shall be made in an impartial manner, 
under such rules and regulations as the President
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may prescribe, from the men who are liable for such 
training and service and who at the time of selection 
are registered and classified but not deferred or ex-
empted.” 54 Stat. 887 (emphasis added).

The delinquency provisions under the 1940 Act 
expired on March 31, 1947. The provisions issued under 
the 1948 Act are discussed in the text, supra.

Mr . Justic e  Harlan , concurring.
I join the Court’s opinion with the following observa-

tions. First, as I see it, nothing in the Court’s opinion 
prevents a selective service board, under the present 
statute and existing regulations, from classifying as I-A 
a registrant who fails to provide his board with informa-
tion essential to the determination of whether he qualifies 
for a requested exemption or deferment. Section 1622.10 
of 32 CFR provides that: “In Class I-A shall be placed 
every registrant who has failed to establish to the satis-
faction of the local board, subject to appeal herein-
after provided, that he is eligible for classification in 
another class.” I assume, of course, that under this reg-
ulation a board has no authority to keep a registrant 
classified I-A once it has information that justifies 
some lower classification.

Second, I think it entirely possible that consistently 
with our opinion today the President might promulgate 
new regulations, restricted in application to cases in 
which a registrant fails to comply with a duty essential to 
the classification process itself, that provide for accel-
erated induction under the existing statute. However, 
in order to avoid those punitive features now found to 
be unauthorized under existing legislation, any new regu-
lations would have to give to a registrant being subjected 
to accelerated induction the right (like a person held in 
civil contempt) to avoid any sanction by future com-
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pliance. In other words, while existing legislation does 
not authorize the use of accelerated induction to punish 
past transgressions, it may well authorize acceleration 
to encourage a registrant to bring himself into compliance 
with rules essential to the operation of the classification 
process.

Mr . Justice  Stew art , concurring in the judgment.
I do not reach the question whether Congress has 

authorized the delinquency regulations, because even 
under the regulations the petitioner’s conviction cannot 
stand. After the petitioner’s local board declared him 
delinquent, he had 30 days as a matter of right to seek 
a personal appearance before the board and to take an 
appeal from its ruling. Yet the board gave him no 
chance to assert either of those rights. Instead, it or-
dered him to report for induction only five days after 
it had mailed him a notice of the delinquency declaration.

The local board thus violated the very regulations it 
purported to enforce. Those provisions seek to induce 
Selective Service registrants to satisfy their legal obli-
gations by presenting them with the alternative prospect 
of induction into the armed forces. The personal appear-
ance and appeal are critical stages in the delinquency 
process. They enable the registrant declared delinquent 
by his local board to contest the factual premises on 
which the delinquency declaration rests, to correct his 
oversight if the breach of duty has arisen merely from 
neglect, or to purge himself of his delinquency if his 
violation has been wilful. In any event, the regulatory 
objective is remedial. The board’s authority to reclassify 
a registrant based on his delinquency and to accelerate 
his induction is analogous to the age-old power of the 
courts to pronounce judgments of civil contempt. In 
each case the subject of the order carries “the keys . . .
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in [his] own pocket” to the termination of the order’s 
effect.1

The Government has advanced the civil-contempt anal-
ogy, not only in this case, but also in others before the 
Court both this Term and last.1 2 Such an interpretation 
of the delinquency regulations comports with the view of 
the agency charged with their administration—that their 
purpose is to provide young men for the armed services, 
not the penitentiaries.3 It comports, as well, with the 
regulatory scheme itself, under which the local board 
may reopen its classification of a delinquent registrant 
without regard to the usual restrictions against such 
action,4 and remove the registrant from delinquency 
status at any time, even after it has ordered him to report 
for induction.5

1 Cf. Shillitani v. United States, 384 U. S. 364, 368-372; Green v. 
United States, 356 U. S. 165, 197-198 (Bla ck , J., dissenting); Pen- 
field Co. n . SEC, 330 U. S. 585, 590; United States v. United Mine 
Workers, 330 U. S. 258, 330-332 (Bla ck  and Doug la s , JJ., concur-
ring in part and dissenting in part).

2 The Government has spelled out the analogy in its briefs in 
Oestereich v. Selective Service Local Bd. No. 11, 393 U. S. 233; 
Breen v. Selective Service Board, No. 65, 0. T. 1969, awaiting deci-
sion; Troutman v. United States, No. 623, O. T. 1969, cert, pending; 
and the present case. See also Griffiths, Punitive Reclassification 
of Registrants Who Turn in Their Draft Cards, 1 Sei. Serv. L. Rep. 
4001, 4010-4012.

3 Selective Service System, Legal Aspects of Selective Service 47 
(Rev. 1969).

4 32 CFR § 1642.14 (b); cf. 32 CFR § 1625.2.
5 32 CFR § 1642.4 (c). Of similar import is the board’s authority, 

before notifying the local United States Attorney that a registrant 
has failed to report for induction, to wait 30 days if it believes it 
may be able to locate the registrant and secure his compliance. 
32 CFR § 1642.41 (a).

The civil-contempt interpretation draws further support from the 
historical development of the law of Selective Service delinquency. 
In the First World War, one who failed to fill out his questionnaire
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Accordingly, even though the regulations seem to say 
that such reopening and removal lie within the discretion 
of the local board,6 the Government agrees that the 
board would abuse its discretion if it refused such 
remedial relief to a registrant who breached his duty 
inadvertently or carelessly, or who sought to correct the 
breach, even if originally wilful, and to return to com-
pliance with his obligations.7 But the Government

was simply inducted into the military, and his failure to report for 
duty led to a court-martial for desertion. See United States ex rel. 
Bergdoll v. Drum, 107 F. 2d 897, 899. By the Second World War, 
when the precursor of the present delinquency regulations first 
appeared, 32 CFR §§ 601.106, 603.389-603.393 (Supp. 1940), the law 
provided compliance procedures for registrants who offered to satisfy 
their obligations, even after their boards had referred their cases to 
the United States Attorneys for prosecution. 32 CFR § 642.5 (Cum. 
Supp. 1938-1943). However, from 1943 on, the regulations required 
denial of reopenings for knowingly delinquent registrants. 32 CFR 
§ 642.14 (b) (Supp. 1943). Under the present regulations even a 
registrant whose delinquency is wilful may redeem himself before 
his local board. Surely this historical progression demonstrates 
that whatever may have been the punitive nature of the draft law’s 
initial response to the delinquency problem, its present character 
is remedial: recalcitrant registrants are handled in civilian rather 
than military proceedings, and receive an opportunity to recant even 
where their dereliction has been deliberate.

Such an understanding of the delinquency regulations underlies 
recent decisions in the federal courts, e. g., Wills v. United States, 
384 F. 2d 943, 945-946, cert, denied, 392 U. S. 908; United States 
v. Bruinier, 293 F. Supp. 666, including those upholding the con-
stitutionality of the regulations, e. g., Anderson v. Hershey, 410 
F. 2d 492, 495-496 n. 10, 498 nn. 15-16, 499, No. 449, cert, pending; 
cf. United States v. Branigan, 299 F. Supp. 225, 236-237; but see 
United States v. Eisdorf er, 299 F. Supp. 975, 984-989, app. docketed, 
No. 330, O. T. 1969.

6 See 32 CFR §§ 1642.4 (c), 1642.14 (b).
7 The Government qualifies its interpretation by implying that a 

local board might not abuse its discretion in refusing removal in the 
case of a registrant who sought in good faith to correct his breach
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argues that in this case the petitioner cannot avail him-
self of these provisions in the delinquency regulations, 
because he made no effort to correct his delinquency. 
The fact is that the petitioner’s local board never gave 
him a chance to purge his delinquency. It declared 
him a delinquent on December 20, 1967, sent him a 
notice to that effect the next day, and five days later 
ordered him to report for induction, more than two 
weeks before the expiration of the petitioner’s time to 
seek a personal appearance or take an appeal.8 In 
these circumstances the petitioner’s failure to seek his 
local board’s advice on what he should do, as suggested 
by the delinquency notice, does not detract from the 
force of his attack upon the validity of his criminal 
conviction.9

The Government also argues that the petitioner was 
not prejudiced by the local board’s departure from the 
prescribed regulatory routine because when he was de-
clared delinquent he was already classified I-A. But the 
Court of Appeals noted that the petitioner’s induction 
date was advanced as a result of the declaration,10 and 
the Government concedes that since the petitioner was 
only 20 years old at the time, it is unlikely that he would

of duty after the board had issued its order to report for induction. 
But that limitation has no application in the present case, where 
the local board improperly issued the order to report before the 
petitioner had a chance to bring himself into compliance. In Trout-
man v. United States, supra, where the Solicitor General has con-
ceded that the local board erred in refusing to remove the petitioner’s 
delinquency after he sought to bring himself into compliance with 
his Selective Service duties, nearly six months intervened between 
the board’s declaration of delinquency that the petitioner sought to 
cure and its order to report for induction that gave rise to the 
prosecution for failure to submit to induction.

8 32 CFR §§ 1642.14, 1624.1 (a), 1624.2 (d), 1626.2 (c)(1).
9 Cf. McKart n . United States, 395 U. S. 185, 197.
10 406 F. 2d 494, 496.
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have been called at such an early date had he not been 
declared a delinquent. That the petitioner might even-
tually have been called—by no means a certainty, given 
the variations in draft calls and the possibility that 
he might subsequently have qualified for a deferment or 
exemption—does not mean he cannot complain that he 
was ordered to report for induction earlier than he should 
have been.11

Finally, it is said that the petitioner had no right to a 
personal appearance before the local board and an appeal 
from its ruling because its delinquency declaration did 
not entail his removal into Class I-A from some other 
category. Since the petitioner was already I-A, the argu-
ment runs, his local board never “reclassified” him; it 
just shifted him from a lower to the highest category 
within the I-A order of call.11 12 Neither logic nor policy 
supports such a narrow reading of the regulations. Sec-
tion 1642.14 specifically provides for a personal appear-
ance and appeal, not only upon a “reclassification into” 
I-A, but also upon a “classification in” that category.13 
The regulation thus covers precisely those registrants 
who are already “classified in” Class I-A, and whose 
declaration of delinquency automatically elevates them 
to the head of the order of call, as well as those regis-
trants who are not yet in I-A, and who must be “reclassi-
fied into” that category before they can be put at the 
top of the list. The regulation, recognizing that the 
status of the registrant prior to his being declared 
delinquent and placed at the head of the order of call is

11 United States v. Baker, 416 F. 2d 202, 204-205; Yates v. United 
States, 404 F. 2d 462, 465-466, rehearing denied, 407 F. 2d 50, 
cert, denied, 395 U. S. 925; United States v. Smith, 291 F. Supp. 63, 
67-68; United States v. Lybrand, 279 F. Supp. 74, 77-83.

12See 32 CFR § 1631.7 (a).
13 Cf. 32 CFR §§ 1642.12,1642.13.
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irrelevant to the delinquency process, ensures that all 
registrants declared delinquent will enjoy the same rights 
of personal appearance and appeal without regard to 
their previous status.

Because the challenged regulations afford the petitioner 
procedural rights that his local board never gave him 
a chance to exercise, I would reverse the judgment of 
conviction.
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CARTER et  al . v. JURY COMMISSION OF 
GREENE COUNTY et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF ALABAMA

No. 30. Argued October 21, 1969—Decided January 19, 1970

Appellants, Negro citizens of Greene County, Alabama, who alleged 
that they were qualified to serve as jurors and desired to serve, 
but had never been summoned, brought this action seeking (1) a 
declaration that qualified Negroes were systematically excluded 
from Greene County grand and petit juries, that the Alabama 
jury-selection statutes were unconstitutional on their face and as 
applied, and that the jury commission was a deliberately segre-
gated agency; (2) a permanent injunction forbidding the sys-
tematic exclusion of Negroes and requiring that all eligible 
Negroes be placed on the jury roll; and (3) an order vacating the 
jury commissioners’ appointments and compelling the Governor 
to select new members without racial discrimination. The three- 
judge District Court found that although the 1960 census showed 
that three-fourths of the county’s population were Negroes, the 
largest number of Negroes on the jury list from 1961 to 1963 
was about 7% of the total. Following a 1964 declaratory judg-
ment decree and a 1967 statutory amendment adding women to 
the list, the percentage of Negroes on the jury roll increased to 
32%, but the 1967 county population was about 65% Negro. 
The jury commissioners appointed by the Governor for the past 
12 years were white. The District Court found an “invalid exclu-
sion of Negroes on a racially discriminatory basis,” and directed 
the jury commissioners and their clerk “to take prompt action to 
compile a jury list ... in accordance with the laws of Alabama 
and . . . constitutional principles,” and to submit a compliance 
report. The court declined to enjoin the enforcement of the 
challenged statutes or to direct the Governor to appoint Negroes 
to the jury commission, and it is from these rulings that appel-
lants took a direct appeal. Held:

1. There is no jurisdictional or procedural bar to an attack 
upon systematic jury discrimination by way of a civil suit such 
as this. Pp. 329-330.

2. The provision of the Alabama Code (Title 30, §21) requir-
ing the jury commissioners to select for jury service those persons
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who are “generally reputed to be honest and intelligent . . . 
and . . . esteemed in the community for their integrity, good 
character and sound judgment . . .” is not unconstitutional on 
its face. Pp. 331-337.

(a) The Constitution does not forbid the States to establish 
relevant qualifications for jurors, and most States have enacted 
similar juror requirements. Pp. 332-335.

(b) Although here the jury commissioners and their clerk 
abused the statutory discretion in the preparation of the jury 
roll, that does not mean that § 21 is necessarily and under all 
circumstances invalid. The statute was “capable of being carried 
out with no racial discrimination whatsoever.” Smith v. Texas, 
311 U. S. 128, 130-131. Pp. 334-337.

3. Apart from the problems involved in a federal court’s order-
ing a Governor to exercise his discretion in a specific way, it 
cannot be said on the record here that the absence of Negroes 
from the jury commission amounted in itself to a prima facie 
showing of discriminatory exclusion. Nor can appellants’ present 
contention that the absence of Negroes from the commission 
compelled the District Court to order the appointment of Negro 
commissioners be upheld, as appellants are no more entitled to 
proportional representation by race on the jury commission than 
on any particular grand or petit jury. Pp. 337-339.

4. The District Court must consider whether the new jury roll 
prepared pursuant to its order complies therewith and whether 
other and further relief is appropriate. Pp. 339-340.

298 F. Supp. 181, affirmed.

Norman C. Amaker argued the cause for appellants. 
With him on the briefs were Jack Greenberg and Orzell 
Billingsley, Jr.

Leslie Hall argued the cause for appellees. On the 
brief were MacDonald Gallion, Attorney General of Ala-
bama, and Robert P. Bradley and Jasper B. Roberts, 
Assistant Attorneys General.

Mr . Justice  Stewart  delivered the opinion of the 
Court.

The appellants, Negro citizens of Greene County, 
Alabama, commenced this class action against officials 
charged with the administration of the State’s jury-



322 OCTOBER TERM, 1969

Opinion of the Court 396 U. S.

selection laws: the county jury commissioners and their 
clerk, the local circuit court judge, and the Governor of 
Alabama. The complaint alleged that the appellants 
were fully qualified to serve as jurors and desired to 
serve, but had never been summoned for jury service. 
It charged that the appellees had effected a discrimin-
atory exclusion of Negroes from grand and petit 
juries in Greene County—the Governor in his selection 
of the county jury commission, and the commissioners 
and judge in their arbitrary exclusion of Negroes. The 
complaint sought (1) a declaration that qualified Negroes 
were systematically excluded from Greene County grand 
and petit juries, that the Alabama statutes governing 
jury selection were unconstitutional on their face and as 
applied, and that the jury commission was a deliberately 
segregated governmental agency; (2) a permanent in-
junction forbidding the systematic exclusion of Negroes 
from Greene County juries pursuant to the challenged 
statutes and requiring that all eligible Negroes be placed 
on the jury roll; and (3) an order vacating the ap-
pointments of the jury commissioners and compelling 
the Governor to select new members without racial 
discrimination.

Alabama’s jury-selection procedure is governed by 
statute. Ala. Code, Tit. 30, § 1 et seq. (1958 and Supp. 
1967). The Governor appoints a three-member jury 
commission for each county. §§ 8-10. The commission 
employs a clerk, § 15, who is charged with the duty of 
obtaining the name of every citizen of the county over 
21 and under 65 years of age, together with his occupa-
tion and places of residence and business. § 18. The 
clerk must ‘‘scan the registration lists, the lists returned 
to the tax assessor, any city directories, telephone direc-
tories and any and every other source of information 
from which he may obtain information . . . .” § 24. 
He must also “visit every precinct at least once a year
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to enable the jury commission to properly perform the 
duties required of it . . . Ibid.1 Once the clerk sub-
mits his list of names, the commission is under a duty to 
prepare a jury roll and jury box containing the names 
of all qualified, nonexempt citizens in the county, §§ 20, 
24, who are “generally reputed to be honest and intelli-
gent and are esteemed in the community for their in-
tegrity, good character and sound judgment . . .
§ 21.1 2

1 “The sole purpose of these requirements is to insure that the 
jury commissioners will have as complete a list as possible of names, 
compiled on an objective basis, from which to select qualified jurors.” 
Mitchell v. Johnson, 250 F. Supp. 117, 123.

2 The commission may not select any person who is under 21, 
a habitual drunkard, unfit to discharge a juror’s duties because 
afflicted with a permanent disease or physical weakness, or unable 
to read English, nor anyone who has been convicted of an offense 
involving moral turpitude. A person who would be disqualified 
only because he cannot read English is still eligible for jury 
service if he is a freeholder or householder. A person over 65 
may not be required to serve but is eligible if he is willing to do so. 
§21. The commission is also required to exempt various classes 
of persons, based on their occupation, unless they consent to serve. 
§ 3. In addition, the court may excuse any person who appears to 
be unfit to serve on a jury, or who is disqualified or exempt, “or 
for any other reasonable or proper cause . . . .” §§ 4, 5.

Until 1966 only men were eligible for service. The blanket ex-
clusion of women was declared unconstitutional in White v. Crook, 
251 F. Supp. 401, 408-409; thereafter Alabama amended its statutes 
to render women eligible. §21 (1). The trial judge may, however, 
excuse them from jury duty for good cause shown. § 21.

The requirement that the commission place the name of every 
qualified, nonexempt person on the jury roll is permissive, not 
mandatory, in that the jury commission’s failure to do so does not, 
absent fraud or denial of constitutional rights, compel the quashing 
of the indictment or venire. Fikes v. State, 263 Ala. 89, 95, 81 
So. 2d 303, 309, rev’d on other grounds, 352 U. S. 191; see Swain 
v. Alabama, 380 U. S. 202, 207 n. 3; White v. Crook, supra, at 
403 n. 6; Mitchell v. Johnson, supra, at 119 n. 5.
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A three-judge District Court, convened pursuant to 
28 U. S. C. §§ 2281 and 2284, conducted an extensive 
evidentiary hearing on the appellants’ complaint. The 
record fully supports the trial court’s conclusion, set 
out in its detailed opinion, that the jury-selection process 
as it actually operated in Greene County at the outset 
of this litigation departed from the statutory mandate 
in several respects:

“The clerk does not obtain the names of all po-
tentially eligible jurors as provided by § 18, in fact 
was not aware that the statute directed that this be 
done and knew of no way in which she could do it. 
The starting point each year is last year’s roll. 
Everyone thereon is considered to be qualified and 
remains on the roll unless he dies or moves away 
(or, presumably, is convicted of a felony). New 
names are added to the old roll. Almost all of the 
work of the commission is devoted to securing names 
of persons suggested for consideration as new jurors. 
The clerk performs some duties directed toward se-
curing such names. This is a part-time task, done 
without compensation, in spare time available from 
performance of her duties as clerk of the Circuit 
Court. She uses voter lists but not the tax 
assessor’s lists. Telephone directories for some of 
the communities are referred to, city directories not 
at all since Greene County is largely rural.

“The clerk goes into each of the eleven beats or 
precincts annually, usually one time. Her trips out 
into the county for this purpose never consume a 
full day. At various places in the county she talks 
with persons she knows and secures suggested names. 
She is acquainted with a good many Negroes, but 
very few ‘out in the county.’ She does not know 
the reputation of most of the Negroes in the county. 
Because of her duties as clerk of the Circuit Court
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the names and reputations of Negroes most familiar 
to her are those who have been convicted of crime 
or have been ‘in trouble.’ She does not know any 
Negro ministers, does not seek names from any 
Negro or white churches or fraternal organizations. 
She obtains some names from the county’s Negro 
deputy sheriff.

“The commission members also secure some 
names, but on a basis no more regular or formalized 
than the efforts of the clerk. The commissioners 
‘ask around,’ each usually in the area of the county 
where he resides, and secure a few names, chiefly 
from white persons. Some of the names are ob-
tained from public officials, substantially all of 
whom are white.

“One commissioner testified that he asked for 
names and that if people didn’t give him names he 
could not submit them. He accepts pay for one day’s 
work each year, stating that he does not have a lot 
of time to put on jury commission work. ... He 
takes the word of those who recommend people, 
checks no further and sees no need to check further, 
considering that he is to rely on the judgment of 
others. He makes no inquiry or determination 
whether persons suggested can read or write . . . . 
Neither commissioners nor clerk have any social 
contacts with Negroes or belong to any of the same 
organizations.

“Through its yearly meeting in August, 1966, the 
jury commission met once each year usually for 
one day, sometimes for two, to prepare a new roll. 
New names presented by clerk and commissioners, 
and some sent in by letter, were considered. The 
clerk checked them against court records of felony 
convictions. New names decided upon as acceptable 
were added to the old roll. The names of those 



326 OCTOBER TERM, 1969

Opinion of the Court 396U.S.

on the old roll who had died or moved away were 
removed.

“At the August, 1966 meeting one commissioner 
was new and submitted no names, white or Negro, 
and merely did clerical work at the meeting. An-
other had been ill and able to seek names little if 
at all. The third could remember one Negro name 
that he suggested. This commissioner brought the 
name, or names, he proposed on a trade bill he had 
received, and after so using it threw it away. All 
lists of suggested names were destroyed. As a result 
of that meeting the number of Negro names on the 
jury roll increased by 37. . . . Approximately 32 
of those names came from lists given the clerk or 
commissioners by others. The testimony is that 
at the one-day August meeting the entire voter 
list was scanned. It contained the names of around 
2,000 Negroes.

“Thus in practice, through the August, 1966 meet-
ing the system operated exactly in reverse from what 
the state statutes contemplate. It produced a small 
group of individually selected or recommended 
names for consideration. Those potentially quali-
fied but whose names were never focused upon were 
given no consideration. Those who prepared the 
roll and administered the system were white and 
with limited means of contact with the Negro com-
munity. Though they recognized that the most 
pertinent information as to which Negroes do, and 
which do not, meet the statutory qualifications 
comes from Negroes there was no meaningful pro-
cedure by which Negro names were fed into the 
machinery for consideration or effectual means of 
communication by which the knowledge possessed 
by the Negro community was utilized. In practice 
most of the work of the commission has been de-
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voted to the function of securing names to be con-
sidered. Once a name has come up for consideration 
it usually has been added to the rolls unless that 
person has been convicted of a felony. The func-
tion of applying the statutory criteria has been 
carried out only in part, or by accepting as con-
clusive the judgment of others, and for some criteria 
not at all.” 3

The District Court’s further findings demonstrated the 
impact of the selection process on the racial composition 
of Greene County juries. According to the 1960 census, 
Negroes composed three-fourths of the county’s popula-
tion. Yet from 1961 to 1963 the largest number of 
Negroes ever to appear on the jury list was about 7% 
of the total. The court noted that in 1964 a single-judge 
federal district court had entered a declaratory judgment 
setting forth the duties of the jury commissioners and 
their clerk under Alabama law, instructing them not to 
pursue a course of conduct operating to discriminate 
against Negroes, forbidding them to employ numerical 
or proportional limitations with respect to race, and di-
recting an examination of the jury roll for compliance 
with the judgment.4 Thereafter, the situation had im-
proved only marginally. In 1966 only 82 Negroes ap-
peared among the 471 citizens listed on the jury roll; 
50% of the white male population of the county found 
its way to the jury roll in that year, but only 4% of 
the Negro.5 In 1967, following a statutory amendment, 
the commission added women to the jury roll. Upon 
the expansion of the list, Negroes composed 388 of the

3 Bokulich v. Jury Commission of Greene County, 298 F. Supp. 
181, 187-188. (Footnotes omitted.)

4 Coleman v. Barton, No. 63-4 (N. D. Ala. 1964). The opinion is 
unreported. See 298 F. Supp., at 184.

5 In 1966 Alabama still limited jury service to males. See n. 2, 
supra.
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1,198 potential jurors—still only 32% of the total, even 
though the 1967 population of the county was estimated 
to be about 65% Negro.6

The District Court found that “there is invalid exclu-
sion of Negroes on a racially discriminatory basis.” It 
enjoined the jury commissioners and their clerk from 
systematically excluding Negroes from the jury roll, and 
directed them “to take prompt action to compile a jury 
list ... in accordance with the laws of Alabama and . . . 
constitutional principles”; to file a jury list so compiled 
within 60 days, showing the information required by 
Alabama law for each potential juror, together with his 
race and, if available, his age; and to submit a report 
setting forth the procedure by which the commission had 
compiled the list and applied the statutory qualifications 
and exclusions.

The court declined, however, either to enjoin the 
enforcement of the challenged Alabama statutory provi-
sions or to direct the Governor to appoint Negroes 
to the jury commission. From these rulings the appel-
lants took a direct appeal to this Court pursuant to 
28 U. S. C. § 1253. We noted probable jurisdiction. 
393 U. S. 1115.7

6 The District Court rejected the appellees’ contention that an 
emigration of younger and better-educated Negroes from the county 
in the 1960’s accounted for the disparity between the racial com-
position of the county in 1960 and of the jury rolls during the suc-
ceeding years of the decade. 298 F. Supp., at 188. See Coleman v. 
Alabama, 389 U. S. 22, 23.

7 Other plaintiffs in the suit sought similar relief, as well as an 
injunction to prevent the grand jury from considering charges of 
grand larceny then outstanding against them. The District Court 
denied relief with respect to those plaintiffs, and they took a separate 
appeal. We affirmed that portion of the District Court’s judgment 
last Term, and those plaintiffs are no longer before us. Bokulich v. 
Jury Commission of Greene County, 394 U. S. 97 (per curiam').
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I
This is the first case to reach the Court in which an 

attack upon alleged racial discrimination in choosing 
juries has been made by plaintiffs seeking affirmative 
relief, rather than by defendants challenging judgments 
of criminal conviction on the ground of systematic exclu-
sion of Negroes from the grand juries that indicted them,8 
the trial juries that found them guilty,9 or both.10 11 The 
District Court found no barrier to such a suit, and neither 
do we. Defendants in criminal proceedings do not have 
the only cognizable legal interest in nondiscriminatory 
jury selection. People excluded from juries because of 
their race are as much aggrieved as those indicted and 
tried by juries chosen under a system of racial exclusion.11

8 Arnold v. North Carolina, 376 U. S. 773 (per curiam); Eubanks 
v. Louisiana, 356 U. S. 584; Reece v. Georgia, 350 U. S. 85, 87; 
Cassell v. Texas, 339 U. S. 282; Hill v. Texas, 316 U. S. 400, 404, 
406; Smith v. Texas, 311 U. S. 128, 129-130; Pierre v. Louisiana, 
306 U. S. 354, 356-358, 362; Rogers v. Alabama, 192 U. S. 226, 231; 
Carter v. Texas, 177 U. S. 442, 447; Bush v. Kentucky, 107 U. S. 
110, 121.

9 Avery v. Georgia, 345 U. S. 559; Hollins v. Oklahoma, 295 U. S. 
394 (per curiam).

10 Sims v. Georgia, 389 U. S. 404, 407-408; Whitus v. Georgia, 
385 U. S. 545; Swain v. Alabama, 380 U. S. 202; Coleman v. Ala-
bama, 377 U. S. 129; Patton v. Mississippi, 332 U. S. 463; Hale v. 
Kentucky, 303 U. S. 613 (per curiam); Norris v. Alabama, 294 
U. S. 587, 589; Martin v. Texas, 200 U. S. 316, 319; Neal v. Dela-
ware, 103 U. S. 370, 396-397; Strauder v. West Virginia, 100 U. S. 
303.

11 Billingsley v. Clayton, 359 F. 2d 13, 16 (en banc)-, Jewell v. 
Stebbins, 288 F. Supp. 600, 604-605; White v. Crook, 251 F. Supp. 
401, 405-406; Mitchell v. Johnson, 250 F. Supp. 117, 121. See 
Kuhn, Jury Discrimination; The Next Phase, 41 S. Cal. L. Rev. 
235, 247-249; Note, The Congress, The Court and Jury Selection: 
A Critique of Titles I and II of the Civil Rights Bill of 1966, 52 
Va. L. Rev. 1069, 1084-1094 (1966).
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Surely there is no jurisdictional or procedural bar to an 
attack upon systematic jury discrimination by way of a 
civil suit such as the one brought here. The federal 
claim is bottomed on the simple proposition that the 
State, acting through its agents, has refused to consider 
the appellants for jury service solely because of their race. 
Whether jury service be deemed a right, a privilege, or a 
duty, the State may no more extend it to some of its 
citizens and deny it to others on racial grounds than 
it may invidiously discriminate in the offering and with-
holding of the elective franchise?2 Once the State 
chooses to provide grand and petit juries, whether or not 
constitutionally required to do so,12 13 it must hew to fed-
eral constitutional criteria in ensuring that the selection 
of membership is free of racial bias.14 The exclusion of 
Negroes from jury service because of their race is “prac-
tically a brand upon them . . . , an assertion of their 
inferiority . . . .”15 That kind of discrimination con-
travenes the very idea of a jury—“a body truly repre-
sentative of the community,” 16 composed of “the peers 
or equals of the person whose rights it is selected or 
summoned to determine; that is, of his neighbors, fellows, 
associates, persons having the same legal status in society 
as that which he holds.” 17

12 Cf. Carrington v. Rash, 380 U. S. 89, 91; Lassiter n . Northamp-
ton County Board of Elections, 360 U. S. 45, 50-51; Pope v. 
Williams, 193 U. S. 621, 632.

13 Compare Duncan v. Louisiana, 391 U. S. 145, with Hurtado v. 
California, 110 U. S. 516.

14 See Ex parte Virginia, 100 U. S. 339, 346-347; Virginia v. Rives, 
100 U. S. 313, 321.

15 Strauder v. West Virginia, supra, at 308.
16 Smith v. Texas, supra, at 130.
17 Strauder v. West Virginia, supra. Congress, recognizing such 

a right, has long provided a criminal sanction for its violation:
“No citizen possessing all other qualifications which are or may 

be prescribed by law shall be disqualified for service as grand or 
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II

On the merits, the appellants argue that the District 
Court erred in refusing to invalidate the Alabama statute 
requiring the jury commissioners to select for jury serv-
ice those persons who are “generally reputed to be honest 
and intelligent and . . . esteemed in the community 
for their integrity, good character and sound judg-
ment . . . Ala. Code, Tit. 30, §21 (Supp. 1967). 
The appellants say § 21 is unconstitutional on its face 
because, by leaving Alabama’s jury officials at large in 
their selection of potential jurors, it provides them an 
opportunity to discriminate on the basis of race—an 
opportunity of which they have in fact taken advan-
tage.18 Specifically, the charge is that § 21 leaves the 
commissioners free to give effect to their belief that 
Negroes are generally inferior to white people and so less 
likely to measure up to the statutory requirements; 19 to 
the commissioners’ fear that white people in the com-
munity will suffer if Negroes are accorded the oppor-
tunity to exercise the power of their majority; 20 and 
to the commissioners’ preference for Negroes who tend 
not to assert their right to legal and social equality.21 
The appellants say the injunctive relief granted by the 
District Court is inadequate, because the history of jury 
selection in Greene County demonstrates a practice of 

petit juror in any court of the United States, or of any State on 
account of race, color, or previous condition of servitude; and 
whoever, being an officer or other person charged with any duty 
in the selection or summoning of jurors, excludes or fails to sum- 
mon any citizen for such cause, shall be fined not more than $5,000.”
18 U. S. C. § 243.

18 Cf. Whitus v. Georgia, supra, at 552.
19 Cf. Witcher v. Peyton, 405 F. 2d 725, 727.
20 Cf. Gray v. Main, 309 F. Supp. 207, 224.
21 Cf. Brooks v. Beto, 366 F. 2d 1, 27 (Wisdom, J., concurring in 

result), cert, denied, 386 U. S. 975.



332 OCTOBER TERM, 1969

Opinion of the Court 396 U. S.

discrimination persisting despite the federal court’s prior 
grant of declaratory relief. Moreover, so long as § 21 
remains the law, it is argued, Negro citizens throughout 
Alabama will be obliged to attack the jury-selection 
process on a county-by-county basis, thereby imposing 
a heavy burden on already congested court dockets and 
delaying the day that Alabama will be free of discrimina-
tory jury selection.22

While there is force in what the appellants say, we 
cannot agree that § 21 is irredeemably invalid on its 
face. It has long been accepted that the Constitution 
does not forbid the States to prescribe relevant quali-
fications for their jurors.23 The States remain free 
to confine the selection to citizens, to persons meeting 
specified qualifications of age and educational attain-
ment,24 and to those possessing good intelligence, sound 
judgment, and fair character.25 “Our duty to protect 
the federal constitutional rights of all does not mean 
we must or should impose on states our conception 
of the proper source of jury lists, so long as the 
source reasonably reflects a cross-section of the popula-

22 According to the appellants, civil suits challenging alleged 
racial discrimination in jury selection have been commenced in 
federal district courts throughout Alabama.

23 Brown v. Allen, 344 U. S. 443, 473 (opinion of Mr. Justice 
Reed, announcing judgment); Cassell v. Texas, supra, at 291 (Frank-
furter, J., concurring in judgment); Virginia v. Rives, supra, at 334- 
335 (Field J., concurring in judgment); Strauder v. West Virginia, 
supra, at 310.

2*Neal  v. Delaware, supra, at 386; Strauder v. West Virginia, 
supra.

25 Gibson n . Mississippi, 162 U. S. 565, 589. The federal courts 
have upheld similar qualifications in reviewing their own jury-
selection system. See, e. g., United States v. Flynn, 216 F. 2d 354, 
388 (C. A. 2d Cir.) (Harlan, J.), cert, denied, 348 U. S. 909; United 
States v. Dennis, 183 F. 2d 201, 220 (C. A. 2d Cir.) (L. Hand, J.), 
cert, granted, limited to other grounds, 340 U. S. 863.
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tion suitable in character and intelligence for that civic 
duty.” 26

Statutory provisions such as those found in § 21 are 
not peculiar to Alabama, or to any particular region of 
the country. Nearly every State requires that its jurors 
be citizens of the United States,27 residents of the local-
ity,28 of a specified minimum age,29 and able to under-
stand English.30 Many of the States require that jurors 
be of “good character” or the like;31 some, that they 
be “intelligent” 32 or “well informed.” 33

26 Brown v. Allen, supra, at 474 (opinion of Mr. Justice Reed, 
announcing judgment).

27 See, e. g., Ariz. Rev. Stat. Ann. § 21-201 (1956); Wis. Stat. Ann. 
§255.01 (1) (Supp. 1969).

28 See, e. g., Cal. Civ. Pro. Code § 198 (1954); Wash. Rev. Code 
§2.36.070 (2) (1956).

™E. g., Colo. Rev. Stat. Ann. §78-1-1 (1) (1963) (21 years old); 
Md. Ann. Code, Art. 51, § 1 (1968 Repl. Vol.) (25 years); Hawaii 
Rev. Stat. §609-1 (1) (1968) (20 years); Neb. Rev. Stat. §25— 
1601 (1) (1964) (25 years); R. I. Gen. Laws Ann. §9-9-1 (1956) 
(same).

30 See, e. g., Pa. Stat. Ann., Tit. 17, § 1322 (1962). Vermont has 
delegated the function of determining qualifications to court admin-
istrators. Vt. Stat. Ann., Tit. 4, §902 (Supp. 1969).

31 Ariz. Rev. Stat. Ann. §21-201 (1956); Ark. Stat. Ann. §39— 
206 (1962 Repl. Vol.); Conn. Gen. Stat. Rev. §51-217 (1968); 
Fla. Stat. §40.01 (3) (1965); Hawaii Rev. Stat. § 609-1 (3) (1968); 
Ill. Rev. Stat., c. 78, § 2 (1967) (“fair character”); Iowa Code 
§607.1 (1966); Kan. Stat. Ann. §43-102 (1964); Ky. Rev. Stat. 
§29.025 (1962) (“temperate, discreet, and of good demeanor”); 
Me. Rev. Stat. Ann., Tit. 14, § 1254 (1964); Neb. Rev. Stat. 
§25-1601 (1) (1964) (“fair character”); N. Y. Judiciary Law 
§ 504 (4) (Supp. 1969); Okla. Stat. Ann., Tit. 38, § 28 (Supp. 1969); 
S. C. Code Ann. § 38-52 (Supp. 1968); Tex. Rev. Civ. Stat. Ann., 
Art. 2133 (2) (1964); Wis. Stat. Ann. § 255.01 (5) (Supp. 1969).

Another phrase frequently found is “approved integrity.” E. g., 
Conn. Gen. Stat. Rev. § 51-217 (1968); Fla. Stat. § 40.01 (3)
(1965); Ill. Rev. Stat., c. 78, §2 (1967); Kan. Stat. Ann. §43-102 

[Footnotes 32 and 33 on p. 334]
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Provisions of similar breadth have been challenged here 
and sustained before. In Franklin v. South Carolina,34 
the Court rejected a similar attack upon a jury-selection 
statute alleged by the plaintiff in error to have conferred 
arbitrary power upon the jury commissioners. The per-
tinent law there provided that the commissioners should

(1964); Me. Rev. Stat. Ann., Tit. 14, § 1254 (1964); Neb. Rev. 
Stat. §25-1601 (1) (1964). See also Ariz. Rev. Stat. Ann. §21-201 
(1956) (“sober”); Md. Ann. Code, Art. 51, §9 (Supp. 1968) 
(“integrity”); Miss. Code Ann. § 1762-02 (Supp. 1968) (not a 
“habitual drunkard”); Mo. Ann. Stat. § 494.010 (Supp. 1969) 
(“sober”); Okla. Stat. Ann., Tit. 38, § 28 (Supp. 1969) (not a 
habitual drunkard); Tenn. Code Ann. § 22-102 (1955) (same); 
W. Va. Code Ann. §52-1-2 (1966) (same); cf. N. H. Rev. Stat. 
Ann. §500:29 (1968 Repl. Vol.) (disqualification on account of 
“vicious habits”); Wash. Rev. Code §2.36.110 (1959) (“unfit 
persons” must be excused).

32 Ariz. Rev. Stat. Ann. §21-201 (1956); Cal. Civ. Pro. Code 
§ 198 (1954); Fla. Stat. §40.01 (3) (1965); Hawaii Rev. Stat. 
§ 609-1 (3) (1968); Md. Ann. Code, Art. 51, § 9 (Supp. 1968); 
Mo. Ann. Stat. §494.010 (Supp. 1969); Mont. Rev. Codes Ann. 
§93-1301 (2) (1964 Repl. Vol.); Neb. Rev. Stat. §25-1601 (1) 
(1964); N. Y. Judiciary Law § 596 (5) (1968) (only for cities of 
one million in population); Wyo. Stat. Ann. § 1-77 (2) (Supp. 1969). 
See also Conn. Gen. Stat. Rev. § 51-217 (1968) (“sound judgment”); 
Fla. Stat. § 40.01 (3) (1965) (same); Ill. Rev. Stat., c. 78, § 2 
(1967) (same); Iowa Code § 607.1 (1966) (same); Me. Rev. 
Stat. Ann., Tit. 14, § 1254 (1964) (same); N. D. Cent. Code 
§27-09-01 (1960) (“sound mind and discretion”); Okla. Stat. 
Ann., Tit. 38, §28 (Supp. 1969) (same); S. C. Code Ann. §38-52 
(Supp. 1968) (“sound judgment”); Utah Code Ann. § 78-46-8 (5) 
(1953) (“sound mind and discretion”); Wis. Stat. Ann. §255.01 (5) 
(Supp. 1969) (“sound judgment”).

33 Ill. Rev. Stat., c. 78, §2 (1967); Kan. Stat. Ann. §43-102 
(1964); Me. Rev. Stat. Ann., Tit. 14, § 1254 (1964); Neb. Rev. 
Stat. §25-1601 (1) (1964); see Conn. Gen. Stat. Rev. §51-217 
(1968) (“fair education”). See Note, The Congress, The Court 
and Jury Selection: A Critique of Titles I and II of the Civil 
Rights Bill of 1966, 52 Va. L. Rev. 1069, 1072-1073 (1966) (collect-
ing references).

34 218 U. S. 161.
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“prepare a list of such qualified electors under the pro-
visions of the constitution, between the ages of twenty- 
one and sixty-five years, and of good moral character, of 
their respective counties as they may deem otherwise 
well qualified to serve as jurors, being persons of sound 
judgment and free from all legal exceptions, which list 
shall include not less than one from every three of such 
qualified electors . . . .” In upholding the validity of 
these standards, the Court said:

“We do not think there is anything in this pro-
vision of the statute having the effect to deny rights 
secured by the Federal Constitution. . . . There 
is nothing in this statute which discriminates against 
individuals on account of race or color or previous 
condition, or which subjects such persons to any 
other or different treatment than other electors who 
may be qualified to serve as jurors. The statute 
simply provides for an exercise of judgment in at-
tempting to secure competent jurors of proper 
qualifications.” 35

Again, in Smith v. Texas,36 we dealt with a statute 
leaving a wide range of choice to the commissioners.37 
Yet we expressly upheld the validity of the law. The 
statutory scheme was not in itself unfair; it was “capable 
of being carried out with no racial discrimination 
whatsoever.” 38

No less can be said of the statutory standards attacked 
in the present case. Despite the overwhelming proof 
the appellants have adduced in support of their claim

35 218 U. S., at 167-168.
36 311 U.S. 128.
37 See Akins v. Texas, 325 U. S. 398, 402-403 and n. 3.
38 311 U. S., at 130-131. (Footnote omitted.) Cf. Hernandez 

v. Texas, 347 U. S. 475, 478-479, and Cassell v. Texas, supra, at 
284, where no challenge was made to the statutory scheme.
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that the jury clerk and commissioners have abused the 
discretion that Alabama law confers on them in the 
preparation of the jury roll, we cannot say that § 21 is 
necessarily and under all circumstances invalid. The 
provision is devoid of any mention of race.39 Its ante-
cedents are of ancient vintage,40 and there is no sugges-
tion that the law was originally adopted or subsequently 
carried forward for the purpose of fostering racial dis-
crimination.41 The federal courts are not incompetent 
to fashion detailed and stringent injunctive relief that 
will remedy any discriminatory application of the statute

39 From the earliest consideration of racial discrimination in jury 
selection, the Court has consistently distinguished, for purposes of 
determining the removability of a state criminal proceeding to a 
federal court, between a statute expressly excluding Negroes from 
jury service and one neutral on its face with respect to race but 
challenged as discriminatorily applied. Compare Murray v. Lou-
isiana, 163 U. S. 101, 105-106; Smith v. Mississippi, 162 U. S. 592, 
600; Gibson v. Mississippi, supra, at 579-586; Bush v. Kentucky, 
supra, at 116; Neal v. Delaware, supra, at 386-393; Virginia 
v. Rives, supra, at 318-323, with Strauder v. West Virginia, supra, 
at 310-312. See City of Greenwood v. Peacock, 384 U. S. 808, 
827-828; Georgia v. Rachel, 384 U. S. 780, 797-804.

40 See Ala. Pen. Code of 1841, c. X, §§ 1, 3.
41 Such considerations distinguish the present case from Louisiana 

v. United States, 380 U. S. 145, where we invalidated a provision 
of the Louisiana Constitution that vested in the State’s voting 
registrars “a virtually uncontrolled discretion as to who should vote 
and who should not,” and that had been abused “to deprive other-
wise qualified Negro citizens of their right to vote . . . .” 380 
U. S., at 150. The District Court found that the constitutional 
provision, as written and as applied, was “part of a successful 
plan to deprive Louisiana Negroes of their right to vote.” 380 
U. S., at 151, aff’g 225 F. Supp. 353, 356, 363-381. Cf. South 
Carolina v. Katzenbach, 383 U. S. 301, 312-313; United States v. 
Mississippi, 380 U. S. 128, 131-136, 143-144; Alabama v. United 
States, 371 U. S. 37, per curiam, aff’g 304 F. 2d 583, 584-589, 
aff’g 192 F. Supp. 677; Schnell v. Davis, 336 U. S. 933, per curiam, 
aff’g 81 F. Supp. 872, 876, 878-880.
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at the hands of the officials empowered to administer 
it.42 In sum, we cannot conclude, even on so compelling 
a record as that before us, that the guarantees of the 
Constitution can be secured only by the total invalida-
tion of the challenged provisions of § 21.

Ill
The appellants also attack the composition of the 

Greene County jury commission. They urge that the 
record demonstrates the causal relation between the con-
ceded absence of Negroes from the commission for at 
least the past decade and the systematic racial discrim-
ination in the selection of potential jurors established 
before the District Court. It is argued that even the 
best-intentioned white jury commissioners are unlikely 
to know many Negroes who satisfy the statutory quali-
fications and that white jury officials in Alabama gener-
ally regard Negroes as incapable of satisfying the prereq-
uisites for jury membership. Having shown a course of 
continuing and consistent disregard of statutory and 
constitutional standards on the part of the Greene 
County jury commissioners and the clerk, the appellants 
contend that if the discretionary provisions of § 21 are 
to remain the law, it is essential that the jury commis-
sion be representative of the community in which it 
functions, particularly in an area such as Greene County, 
where Negroes constitute a majority of the population. 
The District Court erred, the appellants say, in not order-
ing the Governor of Alabama to appoint Negroes to the 
Greene County jury commission.

42 In Louisiana v. United States, supra, the District Court held 
the challenged constitutional provision invalid per se on the basis 
of its finding that in view of the provision’s “vote-abridging purpose 
and effect,” its vices could not be cured by an injunction prohibiting 
its unfair application. 225 F. Supp., at 391, aff’d, 380 U. S., at 
150 and n. 9. Cf. Davis v. Schnell, 81 F. Supp., at 877.
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The claim was not presented to the District Court in 
precisely these terms. There the appellants did not urge 
that white commissioners could not perform their statu-
tory task in an unbiased manner in a predominantly 
Negro county. Rather, they contended that the Gov-
ernor of Alabama had deliberately appointed a segregated 
jury commission in exercising the discretion conferred 
upon him by statute. The argument, in short, went to 
the alleged racial discrimination in the appointment of 
the commission, not to the biases inherent in a commis-
sion composed entirely of white people, without regard 
to claimed discriminatory selection by the Governor.

For present purposes we may assume that the State 
may no more exclude Negroes from service on the jury 
commission because of their race than from the juries 
themselves. But the District Court found the appel-
lants had shown only that for many years the jury com-
mission had been composed entirely of white men, 
and concluded that without more the appellants’ attack 
failed for want of proof. We think that ruling was 
correct. Quite apart from the problems that would be 
involved in a federal court’s ordering the Governor of 
a State to exercise his discretion in a particular way, we 
cannot say on this record that the absence of Negroes 
from the Greene County jury commission amounted 
in itself to a prima facie showing of discriminatory ex-
clusion. The testimony before the District Court indi-
cated that the Governor had appointed no Negroes to 
the Greene County commission during the 12 years pre-
ceding the commencement of suit. But the appellants’ 
trial counsel conceded that he could not prove his charge 
of discriminatory selection without the testimony of the 
Governor.43 Whether or not such a concession was nec-

43 The District Court granted a motion to quash the subpoena 
served on the Governor when it appeared that the appellants had 
failed to tender him his fees. See Fed. Rule Civ. Proc. 45 (c).
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essary, the statement may well have led counsel for the 
appellees to conclude that they were not obliged to pro-
duce witnesses on the State’s behalf with respect to this 
phase of the appellants’ case.

Nor can we uphold the appellants’ present contention 
that, apart from the question of discrimination in the 
composition of the jury commission, the absence of 
Negroes from the commission compelled the District 
Court to order the appointment of Negro commissioners. 
The appellants are no more entitled to proportional 
representation by race on the jury commission than on 
any particular grand or petit jury.44

IV
There remains the question of the propriety of the 

relief afforded the appellants by the District Court. The 
court, as we have noted, enjoined the jury clerk and 
commissioners from systematically excluding Negroes 
from the Greene County jury roll, and directed them “to 
take prompt action to compile a jury list ... in accord-
ance with the laws of Alabama and . . . constitutional 
principles . . . .”45 Pursuant to the court’s order, the 
commission submitted a new jury roll, dated November 6, 
1968. The clerk stated she had been into each of the 
precincts of Greene County and had contacted people of 
both races by personal visit, letter, or telephone; with 
their recommendations and with the help of the voting 
list and telephone directory, the commission compiled

44 Moore v. Henslee, 276 F. 2d 876, 878-879; cf. Swain v. Alabama, 
supra, at 208; Cassell v. Texas, supra, at 291 (Frankfurter, J., con-
curring in judgment); Akins v. Texas, supra, at 403; Martin v. 
Texas, supra, at 320-321; Gibson v. Mississippi, supra, at 580; 
Bush v. Kentucky, supra, at 117; Neal v. Delaware, supra, at 394; 
Virginia v. Rives, supra, at 323; see Hoyt v. Florida, 368 U. S. 57, 
59, 69.

45 See 298 F. Supp., at 193.
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a new jury roll. Whether this roll complies with the 
terms of the District Court’s decree is a matter for that 
court to consider in the first instance. The court prop-
erly recognized that other and further relief might be 
appropriate. For that court “has not merely the power 
but the duty to render a decree which will so far as pos-
sible eliminate the discriminatory effects of the past as 
well as bar like discrimination in the future.”46

Accordingly, the judgment below is affirmed, without 
prejudice to the right of the appellants to seek modifi-
cation of the District Court’s decree as circumstances 
may require. T, . j jJ n It is so ordered.

46 Louisiana v. United States, 380 U. S. 145, 154. Cf. Alabama v. 
United States, 304 F. 2d 583, 590-591, aff’d, 371 U. S. 37 (per 
curiam). Of particular relevance is the decree drawn by District 
Judge Johnson in Mitchell v. Johnson, in the District Court for the 
Middle District of Alabama, 250 F. Supp. 117, 123-124:

“The relief to be afforded in this case will involve not only the 
issuance of a prohibitory injunction, but an injunction requiring 
immediate affirmative action by the jury commissioners by their 
emptying the . . . County jury box, abandoning the present . . . 
jury roll without any further use of either, and by their compiling 
a jury roll and refilling the jury box in strict accordance with 
the law of Alabama and the constitutional principles herein set 
forth. ... In remedying this wrong, the defendants are cautioned 
that if they apply Alabama’s qualifications for jury service—par-
ticularly that qualification relating to good character and sound 
judgment and that qualification concerning the requirement that 
prospective jurors be able to read English—these qualification re-
quirements must be imposed fairly and objectively and administered 
to all regardless of race, in a nondiscriminatory manner. . . .

“Failure on the part of the defendants to comply immediately and 
in good faith with the requirements of this opinion and order 
will necessitate the appointment by this Court of a master or 
panel of masters to recompile the jury roll and to empty and refill 
the . . . jury box.” (Footnotes omitted.)
Accord: Pullum v. Greene, 396 F. 2d 251, 257; Turner v. Spencer, 
261 F. Supp. 542, 544; White v. Crook, 251 F. Supp. 401, 409-410.
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Mr . Justice  Black , concurring.
I concur in the judgment and opinion of the Court ex-

cept insofar as it may leave an implication that this Court 
has the power to vacate a state governor’s appointment of 
jury commissioners or the power to compel the governor 
of a State to appoint Negroes or any other persons to the 
office of jury commissioner. In my judgment the Consti-
tution no more grants this Court the power to compel a 
governor to appoint or reject a certain individual or a 
member of any particular group than it grants this Court 
the power to compel the voters of a State to elect or 
defeat a particular person or a member of a particular 
group.

Mr . Justice  Douglas , dissenting in part.
There comes a time when an organ or agency of state 

law has proved itself to have such a racist mission that 
it should not survive constitutional challenge. The in-
stances are not numerous in our history. But they have 
appeared. One was present in Louisiana v. United 
States, 380 U. S. 145, where a state constitution required 
every voter who applied to register to “be able to under-
stand” as well as “give a reasonable interpretation” of 
any section of the State or Federal Constitution “when 
read to him by the registrar.” Id., at 149. This inter-
pretation test had had a history of depriving “otherwise 
qualified Negro citizens of their right to vote,” id., 
at 150, and was deemed incapable of fair application 
through policing by injunction. Id., at 150 n. 9. We 
therefore struck it down.

The District Court in the instant case held that “ [t]he 
attack on racial composition of the [jury] commission 
fails for want of proof. No proof was adduced except 
that the commission in Greene County now is and for 
many years has been composed entirely of white men 
appointed by the governor.” 298 F. Supp. 181, 192.
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But, as the opinion of the Court states, the record shows 
much more: it demonstrates a systematic exclusion of 
Negroes from juries in Greene County even though the 
Negroes outnumber the whites by two to one. It shows 
(1) that the white jury officials—consistent with southern 
racial patterns—had little, if any, contacts with Negroes; 
(2) that the officials knew very few Negroes and prac-
tically nothing about the black community; (3) that 
only a few Negroes were contacted to secure black 
names for jury listing; (4) that in applying the statu-
torily created subjective standards, the white jury offi-
cials relied, not only on their own subjective judgments, 
but also on the subjective judgments of other people; 
(5) that few Negroes could be expected to pass muster 
under these standards; and (6) that, as stated by the 
Court, “ [i] n 1966 only 82 Negroes appeared among the 471 
citizens listed on the jury roll; 50% of the white male 
population of the county found its way to the jury roll 
in that year, but only 4% of the Negro. In 1967, fol-
lowing a statutory amendment, the commission added 
women to the jury roll. Upon the expansion of the 
list, Negroes composed 388 of the 1,198 potential jurors— 
still only 32% of the total, even though the 1967 popu-
lation of the county was estimated to be about 65% 
Negro.” Ante, at 327-328.

I cannot see any solution to the present problem, unless 
the jury commission is by law required to be bi-racial. 
In the Kingdom of Heaven, an all-white or an all-black 
commission could be expected to do equal justice to all 
races in the selection of people “generally reputed to be 
honest and intelligent” and “esteemed in the community 
for their integrity, good character and sound judgment.” 
Ala. Code, Tit. 30, § 21 (Supp. 1967). But, where there 
exists a pattern of discrimination, an all-white or all-
black jury commission in these times probably means 
that the race in power retains authority to control the



CARTER v. JURY COMMISSION 343

320 Opinion of Dou gl as , J.

community’s official life, and that no jury will likely be 
selected that is a true cross-section of the community.

We have often said that no jury need represent pro-
portionally a cross-section of the community? See Swain 
n . Alabama, 380 U. S. 202, 208-209; Cassell v. Texas, 339 
U. S. 282, 286-287. Jury selection is largely by chance; 
and no matter what the race of the defendant, he bears 
the risk that no racial component, presumably favorable 
to him, will appear on the jury that tries him. The law 
only requires that the panel not be purposely unrepre-
sentative. See Whitus v. Georgia, 385 U. S. 545, 550. 
Those finally chosen may have no minority representa-
tion as a result of the operation of chance, challenges for 
cause, and peremptory challenges.

The problem in the present case is to keep the selective 
process free of any racist influence. That implicates the 
jury commission that has continuing oversight over the 
operation of the jury system.

I expressed my doubts in Sellers v. Laird, 395 U. S. 950, 
whether under the Selective Service System an all-white

1 The Civil Rights Act of 1964, § 703, 78 Stat. 255, 42 U. S. C. 
§2000e-2(a), makes it unlawful for an employer on a federally 
financed project “to limit, segregate, or classify” his employees 
because of race. In commenting on the Philadelphia Plan, regu-
lating employment on federally financed construction jobs, the 
Washington Post stated:

“Quotas are understandably abhorrent to those seeking to do 
away with discrimination. A quota in this context means a ceiling 
Some years ago, when colleges were accused of discriminating against 
religious minorities in their admission policies, they fixed quotas in 
percentage terms for these minorities based upon their ratio to the 
general population and not upon their ability to meet competitive 
entrance tests; these quotas then became a maximum for the ad-
mission of minority group students. The goals embodied in the 
Philadelphia Plan constitute a floor, not a ceiling, a minimum rather 
than a maximum; they constitute an agreement to enlarge job 
opportunities for minority workers, not restrict them; and so they 
are in complete conformity with the essential spirit and purpose of 
the Civil Rights Act.” Jan. 14, 1970, p. A18.
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board could be expected to do equal justice to Negro 
registrants, at least as respects many problems. Those 
doubts are resolved here, because of the established pat-
tern of racial discrimination which this all-white jury 
commission has credited to it. India has handled this 
type of problem by constitutional amendment.2 But our

2 The Constitution of India contains provisions for her econom-
ically and educationally deprived classes, including the untouchables. 
Article 15 (4) provides: “Nothing in this article or in clause (2) of 
Article 29 shall prevent the State from making any special provision 
for the advancement of any socially and educationally backward 
classes of citizens or for the Scheduled Castes and the Scheduled 
Tribes.” This provision was added to the Constitution by a 1951 
amendment, the object of which was to override the decision in 
State of Madras v. Dorairajan, All India Rptr. 1951 Sup. Ct. 226, 
and to make it constitutional for the State to reserve seats for back-
ward classes of citizens and Scheduled Castes and Tribes in public 
educational institutions, or to take other similar action for their 
advancement.

Article 16 (4), relating to public employment, provides: “Nothing 
in this article shall prevent the State from making any provision 
for the reservation of appointments or posts in favour of any back-
ward class of citizens which, in the opinion of the State, is not 
adequately represented in the services under the State.” The objec-
tive of “adequate representation” applies not merely to lower 
government positions, but to all levels of government office. See 
General Manager, S. R. Co. v. Rangachari, All India Rptr. 1962 Sup. 
Ct. 36.

Articles 330 and 332 provide for the reservation of seats for 
Scheduled Castes and Scheduled Tribes, except for the Scheduled 
Tribes in the tribal areas of Assam, in the House of the People 
and the legislative assembly of every State. Article 331 provides 
for the nomination of not more than two members of the Anglo- 
Indian community if the President is of the opinion that the 
community is not adequately represented in the House of the People. 
The reservation of seats mentioned above and the nomination of 
members of the Anglo-Indian community is to cease after 20 years, 
viz., January 1970. A constitutional amendment extending that time 
is now before the national parliament and the legislatures of the 
several States. See Indian & Foreign Review, Jan. 1,1970, p. 7.
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constitutional mandate against racial discrimination is 
sufficient without more.

Where the challenged state agency, dealing with the 
rights and liberties of the citizen, has a record of racial 
discrimination, the corrective remedy is proportional 
representation. Under our Constitution that would 
indeed seem to be the only effective control over the 
type of racial discrimination long practiced in this case.

I would not write a decree that requires a governor to 
name two Negroes out of three commissioners. I would 
go no further than to strike down this jury commission 
system, because it does not provide for proportional rep-
resentation of the two races.
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TURNER et  al . v. FOUCHE et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF GEORGIA

No. 23. Argued October 20, 1969—Decided January 19, 1970

Appellants, Negro residents of Taliaferro County, Georgia, brought 
this action to challenge the constitutionality of the statutory 
system used in Taliaferro and many other Georgia counties to 
select juries and school boards. The scheme provides for a county 
school board of five freeholders, which is selected by the grand 
jury, which in turn is drawn from a jury list selected by the six 
county jury commissioners, who are appointed by the state 
superior court judge for the circuit in which the county is located. 
Although the population of Taliaferro County is about 60% Negro, 
the school board members were white, selected by a predominantly 
white grand jury, which had been selected by white jury com-
missioners. The complaint attacked Georgia’s constitutional and 
statutory provisions for school-board selection as accounting for 
the exclusion of Negroes and nonfreeholders from the school board 
and for the merely token inclusion of Negroes on the grand juries. 
A three-judge District Court, after a hearing, voiced concern that 
only 11 Negroes were on the 130-member grand-jury fist and 
adjourned to enable the defendants to remedy the situation. It 
noted that there were two school-board vacancies and suggested 
that Negroes might be selected. A new grand-jury list was 
prepared containing the names of 44 Negroes and 77 whites, and 
one of the school-board vacancies was filled by a Negro. From 
the grand-jury list the superior court judge drew names leading 
to the impaneling of a new grand jury, of whose 23 members 
six were Negroes. To obtain the new grand-jury roll, the jury 
commissioners obtained the fist of 2,152 names of registered voters, 
and aided by three Negroes, eliminated many names for poor 
health and old age, underage, death, absence from the county, 
and duplication, plus 225 about whom the commissioners could 
obtain no information and 178 (of whom 171 were Negroes) as 
not meeting statutory qualifications either because they were 
“unintelligent” or not “upright citizens.” The 608 names left 
were alphabetically listed and every other one was placed on the 
list of potential jurors. Of these 304, 113 (37%) were Negroes.
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The District Court found that prior to the commencement of 
the suit Negroes had been systematically excluded from grand 
juries through token inclusion but that the new grand-jury list 
was constitutional, and it declined to invalidate on their face the 
provisions governing school-board and grand-jury selections, or the 
freeholder requirement for school-board membership. The court 
did enjoin the jury commissioners from systematically excluding 
Negroes from the grand-jury system. Held:

1. The constitutional and statutory scheme by which the Talia-
ferro County grand jury selects the school board is not unconstitu-
tional on its face, as the scheme is not inherently unfair, or 
necessarily incapable of administration without regard to race. 
Carter v. Jury Commission, ante, p. 320. Pp. 353-355.

2. The District Court erred in its determination that the new 
grand-jury list had been properly compiled. Pp. 359-361.

(a) The underrepresentation of Negroes, as reflected by the 
fact that the 304-member list from which the new grand jury 
was drawn contained only 37% Negroes compared with 60% 
Negroes in the county, should, absent a countervailing explana-
tion by the appellees, warrant corrective action by a federal court 
charged with enforcing constitutional guarantees. P. 359.

(b) The District Court should have responded to the elimina-
tion of 171 Negroes out of the 178 citizens disqualified for lack 
of “intelligence” or “uprightness,” as on this record it cannot be 
said that this purge of Negroes did not contribute substantially 
to the underrepresentation. Pp. 359-360.

(c) The District Court should have focused on the elimina-
tion of the 225 citizens for lack of information, as inquiry might 
have led to the discovery of many Negroes qualified for jury 
service. P. 360.

(d) Appellants made out a prima facie case of jury dis-
crimination and the burden which fell on the appellees to over-
come it was not met. Pp. 360-361.

3. Appellants and members of their class have a constitutional 
right to be considered for public service without the burden of 
invidiously discriminatory qualifications, and, on this record, the 
limitation of school-board membership to freeholders violates the 
Equal Protection Clause of the Fourteenth Amendment. Pp. 
361-364.

290 F. Supp. 648, vacated and remanded.
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Michael Meltsner argued the cause for appellants. 
With him on the briefs were Jack Greenberg and Howard 
Moore, Jr.

Alfred L. Evans, Jr., Assistant Attorney General of 
Georgia, argued the cause for appellees. With him on 
the brief for the State of Georgia were Arthur K. Bolton, 
Attorney General, Howard N. Hill, Jr., Executive As-
sistant Attorney General, and J. Lee Perry, Assistant 
Attorney General.

Charles J. Bloch and Wilbur D. Owens, Jr., filed a 
brief for appellees Fouche et al.

Mr . Justi ce  Stewart  delivered the opinion of the 
Court.

This case, a companion to Carter v. Jury Commission 
of Greene County, ante, p. 320, involves a challenge to 
the constitutionality of the system used in many counties 
of Georgia to select juries and school boards. The basic 
statutory scheme at issue is this. The county board of 
education consists of five freeholders.1 It is selected 
by the grand jury,1 2 which in turn is drawn from a jury 
list selected by the six-member county jury commission.3 
The commissioners are appointed by the judge of the 
state superior court for the circuit in which the county is 
located.4

1Ga. Const., Art. VIII, § V, V, Ga. Code Ann. §2-6801 (1948). 
At the oral argument we were advised that under Georgia law a 
“freeholder” is any person who owns real estate.

2 Ibid. See also Ga. Code Ann. §32-902 (1969).
3 Ga. Code Ann. §§ 59-101, 59-106 (1965 and Supp. 1968).
4 Ga. Code Ann. §59-101 (1965). Prior to 1966 the superior 

court judges were elected by all the voters in the State, but now 
they are elected by the voters of the circuits over which they have 
jurisdiction. See Ga. Const., Art. VI, § III, 1II, Ga. Code Ann. 
§ 2-3802 (Supp. 1968); Stokes v. Fortson, 234 F. Supp. 575.
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Some 2,500 to 3,000 people live in Taliaferro County, 
Georgia, of whom about 60% are Negroes.5 The county 
school system consists of a grammar school and a high 
school, and all the students at both schools are Negroes, 
every white pupil having transferred elsewhere.6 Sandra 
and Calvin Turner, a Negro schoolchild and her father 
who reside in that county, brought this class action 
against the members of the county board of education, 
the jury commissioners, and three named white grand 
jurors.7 Their complaint alleged that the board of edu-
cation consisted entirely of white people; that it had

5 In its brief Georgia informs us that its Department of Public 
Health estimates that Taliaferro County now has about 1,500 
Negro and 1,000 white citizens. According to the 1960 federal 
census, the county had a population of 3,370, of whom 2,096 were 
Negroes and 1,273 white people. U. S. Dept, of Commerce, Bureau 
of the Census, 1960 Census of Population, Vol. I, Characteristics 
of the Population, pt. 12, Georgia, 12-83.

6 This state of affairs has arisen following litigation attacking the 
county’s former dual school system. Prior to the fall of 1965 
Taliaferro County had used one school building for Negroes and 
the other for whites. In that year, after 87 Negro pupils sought 
transfers to a desegregated school, the superintendent, knowing the 
white school would be closed, arranged for the transfer of the white 
pupils, at public expense, to public schools in adjoining counties. 
A three-judge District Court declared the arrangement illegal, placed 
the Taliaferro County school system in receivership under the State’s 
superintendent of schools, and instructed him to prepare a plan that 
would allow those Negroes who wanted to transfer to a desegregated 
school the opportunity to do so. Turner v. Goolsby, 255 F. Supp. 
724. It is undisputed that some white pupils now attend a private 
institution in the county. In addition, the appellants suggest that 
white children continue to attend public schools in neighboring 
counties. Efforts to combine districts to avoid an all-Negro school 
system in Taliaferro County have proved unsuccessful.

7 The District Court struck the grand jurors as parties defendant 
for failure of the appellants to state as against them a claim upon 
which relief could be granted. The appellants did not appeal from 
that portion of the judgment below, and the motion of the appellee 
grand jurors to dismiss the appeal as to them is granted.



350 OCTOBER TERM, 1969

Opinion of the Court 396 U.S.

been selected by a predominantly white grand jury, which 
in turn had been selected by the jury commissioners, all 
of whom were white people. The complaint charged 
that the board of education had deprived the Negro 
schoolchildren of textbooks, facilities, and other advan-
tages; also that the Turners and other Negro citizens 
had sought unsuccessfully to communicate their dissatis-
faction to the board of education.

According to the appellants, the members of the county 
grand jury, on which white people were perennially 
overrepresented and Negroes underrepresented, chose 
only white people as members of the board of education 
pursuant to the Georgia constitutional and statutory 
provisions governing the school-board selection. The 
complaint attacked those provisions as accounting for 
both the exclusion of Negroes and nonfreeholders from 
the board of education, and for the merely token inclu-
sion of Negroes on the grand juries. The appellants 
sought (1) an injunction prohibiting enforcement of the 
Georgia constitutional and statutory provisions by which 
the board of education and grand jury were selected; (2) 
a declaration that the provisions were void on their face 
and as applied; (3) a further declaration that the various 
positions on the board of education, grand jury, and jury 
commission were vacant; (4) the appointment of a 
receiver for the school system and a special master for 
the selection of the grand jurors; and (5) 8500,000 in 
ancillary damages.

A three-judge District Court was convened pursuant 
to 28 U. S. C. §§ 2281 and 2284, and conducted extensive 
evidentiary hearings. The evidence showed that when-
ever a jury commissioner thought a voter from his area 
of the county qualified as a potentially good juror, he 
offered the name for consideration to his fellow com-
missioners; if all agreed, the name went on the master 



TURNER v. FOUCHE 351

346 Opinion of the Court

jury list. No name of a county resident was placed 
on the list unless he was personally known to at least 
one of the jury commissioners. The commissioners 
looked for “people that we felt would be capable of 
interpreting proceedings of court and . . . render [ing] 
a just verdict . . . .” The state superior court judge 
had instructed them to put Negroes on the list. Fol-
lowing the compilation of the list, the commissioners 
“picked the ones we thought were the very best people 
in the county” and put them on the grand-jury list. The 
superior court judge then drew the names of the grand 
jurors at random in open court. Only he could excuse 
from grand-jury service those whose names he drew; and 
he denied that Negroes were ever excused out of turn, or 
on account of their race.

At its first hearing, held in January 1968, the District 
Court voiced its concern that only 11 Negroes had found 
their way to the 130-member grand-jury list. The court 
adjourned for one month to enable the defendants to 
remedy the situation. It noted that two vacancies 
had opened up on the board of education and that, 
although the board had held an interim election, the 
grand jury had not yet confirmed the new members. 
The court suggested that “[i]f those two men would 
willingly stand aside the other members might select two 
outstanding Negro citizens ... to go on the Board.” 
The court also advised counsel for the defendants to 
explain the law of jury discrimination to his clients, and 
expressed the hope that the jury commissioners would 
be “generous” in their recomposition of the panel.

At the adjourned hearing in February, it appeared that 
three days after the first hearing the state superior court 
judge had discharged the county grand jury and directed 
the jury commissioners to recompose the jury list. Work-
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ing from the voter registration list at the last general elec-
tion,8 the commissioners had prepared a new grand-jury- 
list containing the names of 44 Negroes and 77 white 
people. From this list the superior court judge drew the 
names that led to the impaneling of a new grand jury of 
23 members, of whom only six were Negroes. Meanwhile 
the board of education had elected a Negro and a white 
man to fill the two vacancies, and the new grand jury 
had confirmed the new members in their offices.

Following these developments, the District Court de-
clined to invalidate on their face either the various 
provisions governing the school-board and grand-jury 
selections, or the freeholder requirement for school-board 
membership. It found that at the commencement of 
suit Negroes had been systematically excluded from the 
grand juries through token inclusion, but it concluded 
that the new grand-jury list, drawn following the Jan-
uary hearing, was not unconstitutional. 290 F. Supp. 
648.9

Subsequently the District Court entered a final judg-
ment permanently enjoining the defendant jury com-
missioners and their successors from systematically 
excluding Negroes from the Taliaferro County grand-
jury system. The appellants, complaining of the court’s 
failure to hold the challenged provisions of Georgia law 
invalid on their face and as applied, took a direct appeal 

8 Georgia has used the voter registration lists rather than the 
books of the tax receiver since our decision in Whitus v. Georgia, 
385 U. S. 545.

9 The District Court found that the appellants’ claim that the 
board of education had deprived the Negro schoolchildren of text-
books, facilities, and other advantages failed for want of proof. 
The court also declined to reach the appellants’ claim for ancillary- 
damages, leaving this question to single-judge inquiry. No issue 
concerning these rulings is presented on the appeal.
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to this Court pursuant to 28 U. S. C. § 1253, and we 
noted probable jurisdiction, 393 U. S. 1O78.10

I
The appellants urge that the constitutional and statu-

tory scheme by which the Taliaferro County grand jury 
selects the board of education is unconstitutional on its 
face. They point to the discretion of the state superior

10 We reject the appellees’ suggestion that we lack jurisdiction to 
entertain an appeal from the District Court on the theory that a 
court of three judges was not required under 28 U. S. C. §2281 
because the appellants sought to enjoin only the acts of county 
officials. The jury commissioners and members of the board of 
education were •'functioning pursuant to a statewide policy and 
performing a state function,” Moody v. Flowers, 387 U. S. 97, 102; 
cf. Spielman Motor Sales Co. v. Dodge, 295 U. S. 89, 92-95; and 
see Dusch v. Davis, 387 U. S. 112,114; Sailors n . Board of Education, 
387 U. S. 105, 107. The appellants cannot be denied a three-judge 
court below and direct review here simply because Georgia chooses 
to denominate as “local” or “county” the officials to whom it has 
entrusted the administration of the challenged constitutional and 
statutory provisions. Rorick v. Board of Commissioners, 307 U. S. 
208, 212; cf. City of Cleveland v. United States, 323 U. S. 329, 332.

Under Georgia law Taliaferro County may replace the constitu-
tional and statutory arrangement by which the grand jury elects 
the board of education with the direct election of the board by the 
qualified voters of the county upon the enactment of a local or 
special law by the legislature and its approval in a referendum by 
a majority of the qualified voters. Ga. Const., Art. VIII, § V, 12, 
Ga. Code Ann. §2-6802 (Supp. 1968). But Georgia does not 
suggest that so many counties have taken advantage of this pro-
vision that the present selection of the board by the grand jury in 
effect amounts to a local option.

The appellees also propose a distinction between attacks on 
statutes and attacks upon the results of their administration, and 
urge that the appellants’ case comes within the latter category. 
But this argument overlooks the line, delineated by our past deci-
sions, that falls between a petition for injunction on the ground of 
the unconstitutionality of a statute, either on its face or as applied,



354 OCTOBER TERM, 1969

Opinion of the Court 396 U.S.

court judge to exclude anyone he deems not “discreet” 
from appointment to the jury commission,11 and of 
the jury commissioners to eliminate from grand-jury 
service anyone they find not “upright” and “intelli-
gent.” * 12 These provisions, the appellants say, provide 
the county officials an opportunity to discriminate 
exercised both before and after the commencement of this 
litigation. It is argued that the terms are so vague as to 
leave the judge and jury commissioners at large in the 
exercise of discretion, with their decisions “unguided by 

which requires a three-judge court, and a petition seeking an injunc-
tion on the ground of the unconstitutionality of the result obtained 
by the use of a statute not attacked as unconstitutional. Louisiana 
v. United States, 380 U. S. 145, 150 and n. 9; Query v. United 
States, 316 U. S. 486, 489; Ex parte Bransford, 310 U. S. 354, 361; 
Stratton v. St. Louis S. W. R. Co., 282 U. S. 10, 15; Ex parte Hobbs, 
280 U. S. 168, 172.

Similarly, we reject the appellees’ contention, ancillary to their 
basic attack on our jurisdiction, that the three-judge court was 
improperly convened because of the insubstantiality of the appel-
lants’ challenge to the Georgia laws. Swift & Co. v. Wickham, 382 
U. S. Ill, 115; Idlewild Bon Voyage Liquor Corp. v. Epstein, 370 
U. S. 713, 715 (per curiam) - California Water Service Co. v. City 
of Redding, 304 U. S. 252, 255 (per curiam); Ex parte Poresky, 
290 U. S. 30, 32 (per curiam). Further, the District Court properly 
entertained the question whether the constitutional and statutory 
complex, even if not invalid on its face, was unconstitutionally 
administered. Without regard to whether that issue was one by 
itself warranting a three-judge court, see Ex parte Bransford, supra; 
Currie, The Three-Judge District Court in Constitutional Litigation, 
32 U. Chi. L. Rev. 1, 37-50, it related to the appellants’ claim that 
Georgia’s school-board selection procedure was unlawful on its 
face. Flast v. Cohen, 392 U. S. 83, 90-91; Zemel v. Rusk, 381 
U. S. 1, 5-6; United States v. Georgia Pub. Serv. Commission, 371 
U. S. 285, 287-288; Paul v. United States, 371 U. S. 245, 249-250; 
Florida Lime & Avocado Growers, Inc. v. Jacobsen, 362 U. S. 73, 
75-85; Louisville & N. R. Co. v. Garrett, 231 U. S. 298, 303-304.

11 Ga. Code Ann. §59-101 (1965).
12 Ga. Code Ann. § 59-106 (Supp. 1968).
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statutory or other guidelines.” Only by excising the 
challenged terms from Georgia’s laws, it is urged, can 
the jury discrimination revealed in the record of this case 
be eliminated.

Such arguments are similar to those advanced in Carter 
v. Jury Commission of Greene County, ante, p. 320. Our 
decision in that case fairly controls disposition of the 
contentions here. Georgia’s constitutional and statutory 
scheme for selecting its grand juries and boards of educa-
tion is not inherently unfair, or necessarily incapable of 
administration without regard to race; the federal courts 
are not powerless to remedy unconstitutional departures 
from Georgia law by declaratory and injunctive relief. 
The challenged provisions do not refer to race; indeed, 
they impose on the jury commissioners the affirmative 
duty to supplement the jury lists by going out into the 
county and personally acquainting themselves with other 
citizens of the county whenever the jury lists in existence 
do not fairly represent a cross section of the county’s 
upright and intelligent citizens.13

13 Ibid.
Our decisions in Avery v. Georgia, 345 U. S. 559, and W/uizAS v. 

Georgia, 385 U. S. 545, cannot aid the appellants. In Avery we 
reversed a judgment of conviction where the names of prospective 
petit jurors had been printed on differently colored tickets according 
to their race—white tickets for white people, and yellow tickets for 
Negroes. A state superior court judge drew the names from the jury 
box and handed them to the sheriff, who entrusted them to the 
court clerk for arranging the tickets and typing up the list of 
persons to be called to serve on the panel. We found that the 
use of the white and yellow tickets made it easier “for those to 
discriminate who are of a mind to discriminate,” and that even if 
the judge had drawn the names without looking to see the color 
of the tickets, “opportunity was available to resort to [discrimina-
tion] at other stages in the selection process.” 345 U. S., at 562.

Whitus involved a refinement of the process we had condemned 
in Avery. In Whitus the jury commissioners made up the jury list 
from which both traverse and grand jurors were selected by reference
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But the appellants contend that even if the challenged 
provisions are not void on their face, they have been 
unconstitutionally applied. The District Court found 
that prior to the commencement of suit Negroes had been 
excluded in the administration of the grand-jury system, 
and the appellees do not contest that finding here.14 The 
District Court also concluded that the newly composed 
grand-jury list was constitutional, and the appellants 
challenge that ruling. Consideration of the issues thus 
presented requires a fuller statement of the events fol-
lowing the January hearing in the court below.

to the tax digest, which was segregated into sections—one with white 
sheets for white people and the other with yellow sheets for 
Negroes—and to an old jury list required by former law to be made 
up from the tax digest. We concluded that “[ujnder such a system 
the opportunity for discrimination was present,” and on the record 
before us we could not say that that opportunity “was not resorted 
to by the commissioners.” 385 U. S., at 552.

In both Avery and Whitus we noted without comment the “up-
right and intelligent” requirement for jury membership. 385 U. S., 
at 552; 345 U. S., at 562. In Avery we expressly commented that 
Georgia law did not authorize the use of the potentially discrimina-
tory process under review. 345 U. S., at 562. In both cases we 
struck down the white-and-yellow system, however varied in 
design, because of the obvious danger of abuse. See Williams v. 
Georgia, 349 U. S. 375, 382. We dealt in both cases with a physical, 
even mechanical, aspect of the jury-selection process that could have 
no conceivable purpose or effect other than to enable those so 
disposed to discriminate against Negroes solely on the basis of their 
race. It is evident that the challenged provisions now before us 
contain no such defect. The appellants cannot contend that the 
present requirements serve no rational function other than to afford 
an opportunity to state officials to discriminate against Negroes if 
they desire to do so.

14 Indeed, at the oral argument before this Court, counsel candidly 
conceded: “There is no question but that Georgia’s jury selection 
statute is capable of being improperly administered. There is no 
question but that in Taliaferro County, Georgia, it has been 
misadministered.”
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As noted above, after the District Court had held its 
first hearing, the state superior court judge discharged 
the grand jury then sitting and ordered the jury com-
missioners to draw up a new jury list. The commis-
sioners obtained the list of all persons registered to 
vote in the county in the last general election—2,152 
names. To assist in the identification of all the people 
on the list, the commissioners consulted with “three 
Negroes that [they] brought in to work with [them] 
one afternoon . . . .” From the list the commissioners 
eliminated 374 people for poor health and old age; 79 
as under 21 years old;15 93 as dead; 514 as away from 
the county most of the time but maintaining a perma-
nent place of residence there; 48 who requested that 
they be removed from consideration; 225 about whom 
the commissioners could obtain no information; 33 as 
duplicated names; and 178 “as not conforming to the 
statutory qualifications for juries either because of their 
being unintelligent or because of their not being upright 
citizens.”

The process of elimination left 608 names. The com-
missioners arranged the names in alphabetical order and 
placed every other one on the list of potential jurors. 
At this point, for the first time, the commissioners clas-
sified the remaining 304 people by race: 113 were Negro, 
191 white people. From this list the commissioners 
drew two-fifths of the names by lot for the grand-jury 
list; a check revealed 44 Negroes and 77 white people. 
The state superior court judge drew from this group nine 
Negroes and 23 white people by lot. He excused nine, 
leaving a 23-member grand jury of whom only six were

15 Although Georgia grants the franchise to its citizens at 18, G i. 
Const., Art. II, § I, |II, Ga. Code Ann. § 2-702 (1948), jurors must 
be over 21, Ga. Code Ann. § 59-201 (1965), and so the jury com-
missioners struck all persons under 21.
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Negroes.16 It was this grand jury that the District 
Court determined had been constitutionally impaneled.

After the February hearing of the District Court, and 
at that court’s request, the commissioners classified by 
race the persons eliminated from the voter list in arriv-
ing at the 608 persons eligible for jury service. The 
classification revealed that 171 of those rejected as unin-
telligent or not upright were Negroes—96% of the total 
removed for that reason.17 Although at the adjourned 
hearing the District Court recognized the potential for 
discrimination underlying the exclusion process, it did 
not reopen the matter following its receipt of the racial 
classification to consider the extraordinarily high per-
centage of Negroes eliminated as “unintelligent” or not 
“upright,” or the large number of persons about whom 
the commissioners said they could obtain no informa-
tion even though they were registered to vote in the 
county.

The appellants insist the District Court has erred. 
They say that since the grand jury selects the board of 
education, the situation must be viewed as one involving 
a distribution of voting power among the citizens of 
Taliaferro County in the manner of a voting apportion-
ment case. A grand jury with only about 25% Negro 
membership, they say, constitutes the school-board “elec-
torate” in a county whose population is about 60% 
Negro. The State must offer a compelling justification, 

16 At the adjourned hearing the superior court judge testified that 
he regularly excuses people from the traverse-jury lists as well as the 
grand-jury panel he draws in the courtroom. Whether the request 
to be excused was made in open court, in writing, or over the 
telephone, only the judge could excuse from grand-jury service those 
whose names he had drawn.

17 It also appeared that 191 of those stricken for poor health 
and old age were Negro (51%); 71 of those under 21 (90%); 263 
of those away from the county (51%); and three who asked to be 
relieved from jury duty (6%).
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it is argued, in support of its ‘‘fencing out” such a sub-
stantial proportion of the potential Negro “electors” in 
the county.

We do not find it necessary to consider the appellants’ 
argument. Nor do we reach the premise upon which it 
rests—that the choice of the county board of education 
by the grand jury rather than delegates from local school 
boards turns the challenged procedure into an “election” 
for federal constitutional purposes.18 For we think that 
even under long-established tests for racial discrimination 
in the composition of juries, the District Court erred 
in its determination that the new list before it had 
been properly compiled.

The undisputed fact was that Negroes composed only 
37% of the Taliaferro County citizens on the 304-member 
list from which the new grand jury was drawn. That 
figure contrasts sharply with the representation that their 
percentage (60%) of the general Taliaferro County pop-
ulation would have led them to obtain in a random 
selection. In the absence of a countervailing explana-
tion by the appellees, we cannot say that the under-
representation reflected in these figures is so insubstantial 
as to warrant no corrective action by a federal court 
charged with the responsibility of enforcing constitutional 
guarantees.

Specifically, we hold that the District Court should 
have responded to the elimination of 171 Negroes out of 
the 178 citizens disqualified for lack of “intelligence” 
or “uprightness.” On the record as presently consti-
tuted, it is impossible to say that this purge of Negroes 
from the roster of potential jurors did not contribute in 
substantial measure to the ultimate underrepresentation. 
The retention of these 178 citizens might well have 
produced a jury list of at least an equal percentage of

18 See Sailors v. Board of Education, 387 U. S. 105, 106.
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Negroes and white people, instead of the highly dispro-
portionate list that actually materialized.

A second factor should have called itself to the District 
Court’s attention: the lack of information respecting the 
225 citizens named on the county’s voting list but un-
known to the jury commissioners or their assistants. 
Entirely apart from the question whether the commis-
sioners’ failure to inquire into the eligibility of the 
225 voters comported with their statutory duty to ensure 
that the jury list fairly represents a cross-section of 
the county’s intelligent and upright citizens,19 the court 
should not have passed without response the commis-
sioners’ elimination from consideration for jury service 
of about 9% of the population of the entire county. In 
the face of the commissioners’ unfamiliarity with Negroes 
in the community and the informality of the arrange-
ment by which they sought to remedy the deficiency in 
their knowledge upon recompiling the jury list, we cannot 
assume that inquiry would not have led to the discovery 
of many qualified Negroes.

In sum, the appellants demonstrated a substantial 
disparity between the percentages of Negro residents 
in the county as a whole and of Negroes on the newly 
constituted jury list. They further demonstrated that 
the disparity originated, at least in part, at the one point 
in the selection process where the jury commissioners 
invoked their subjective judgment rather than objective 
criteria. The appellants thereby made out a prima facie 
case of jury discrimination, and the burden fell on the 
appellees to overcome it.20

19 Ga. Code Ann. §59-106 (Supp. 1968).
20 See Jones v. Georgia, 389 U. S. 24, 25 (per curiam); Coleman 

V. Alabama, 389 U. S. 22, 23 (per curiam); Avery v. Georgia, 345 
U. S. 559, 562-563; Patton v. Mississippi, 332 U. S. 463, 468-469; 
Hill v. Texas, 316 U. S. 400, 405-406; Norris n . Alabama, 294 U. S. 
587, 594-596, 598.
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The testimony of the jury commissioners and the 
superior court judge that they included or excluded no 
one because of race did not suffice to overcome the 
appellants’ prima facie case.21 So far the appellees have 
offered no explanation for the overwhelming percentage 
of Negroes disqualified as not “upright” or “intelligent,” 
or for the failure to determine the eligibility of a sub-
stantial segment of the county’s already registered voters. 
No explanation for this state of affairs appears in the 
record. The evidentiary void deprives the District 
Court’s holding of support in the record as presently 
constituted. “If there is a ‘vacuum’ it is one which the 
State must fill, by moving in with sufficient evidence to 
dispel the prima facie case of discrimination.” 22

II
The appellants also urge that the limitation of school-

board membership to freeholders violates the Equal Pro-
tection Clause of the Fourteenth Amendment.23 The

21 Sims v. Georgia, 389 U. S. 404, 407; Whitus v. Georgia, 385 
U. S. 545, 551; Eubanks v. Louisiana, 356 U. S. 584, 587; Hernan-
dez v. Texas, 347 U. S. 475, 481-482; Avery v. Georgia, supra, 
at 561; Norris v. Alabama, supra, at 598; cf. Brown v. Allen, 
344 U. S. 443, 481.

22 Avery v. Georgia, supra, at 562; cf. Pierre n . Louisiana, 306 
U. S. 354, 361-362; Norris v. Alabama, supra, at 594-595, 598-599.

We reserve the question whether a State that for years has 
provided separate and inferior schools for Negroes may now dis-
qualify them from jury service on the “impartial” ground of educa-
tional inadequacy, however defined. See Gaston County v. United 
States, 395 U. S. 285, 297.

23 Georgia’s contention that no appellant has standing to raise 
this claim is without merit. The appellant Calvin Turner is a 
freeholder, but the appellant Joseph Heath is not. Heath’s motion 
to intervene was granted by the District Court for the express 
purpose of adding a party plaintiff to the case to ensure that the 
court could reach the merits of this issue. Georgia also argues that 
the question is not properly before us because the record is devoid 
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District Court rejected this claim, finding no evidence 
before it “to indicate that such a qualification resulted 
in an invidious discrimination against any particular 
segment of the community, based on race or otherwise.” 
290 F. Supp., at 652.

Subsequent to the ruling of the District Court, this 
Court decided Kramer v. Union Free School District, 
395 U. S. 621, and Cipriano v. City of Houma, 395 U. S. 
701. The appellants urge that those decisions require 
Georgia to demonstrate a “compelling” interest in sup-
port of its freeholder requirement for school-board mem-
bership. The appellees reply that Kramer and Cipriano 
are inapposite because they involved exclusions from 
voting, not from office-holding. We find it unnecessary 
to resolve the dispute, because the Georgia freeholder 
requirement must fall even when measured by the tradi-
tional test for a denial of equal protection: whether 
the challenged classification rests on grounds wholly 
irrelevant to the achievement of a valid state objective.24

We may assume that the appellants have no right to 
be appointed to the Taliaferro County board of educa-
tion.25 But the appellants and the members of their 
class do have a federal constitutional right to be con-
sidered for public service without the burden of invid-
iously discriminatory disqualifications.26 The State may 
not deny to some the privilege of holding public office that

of evidence that the freeholder requirement actually has operated 
to exclude anyone from the Taliaferro County board of education. 
But the appellant Heath’s allegation that he is not a freeholder is 
uncontested, and Georgia can hardly urge that her county officials 
may be depended on to ignore a provision of state law.

24 McGowan v. Maryland, 366 U. S. 420, 425-426; Kotch v. 
Board of River Port Pilot Commissioners, 330 U. S. 552, 556.

25 Cf. Snowden v. Hughes, 321 U. S. 1, 7.
26 Cf. Anderson n . Martin, 375 U. S. 399, 402, 404; Snowden v. 

Hughes, supra, at 7-8.
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it extends to others on the basis of distinctions that vio-
late federal constitutional guarantees.27

Georgia concedes that “the desirability and wisdom 
of ‘freeholder’ requirements for State or county political 
office may indeed be open to question . . . But 
apart from its contention that prior decisions of this 
Court foreclose any challenge to the constitutionality 
of such “freeholder” requirements—a contention we 
think ill-founded28—the sole argument Georgia advances 
in support of its statute is that nothing in its constitu-
tion or laws specifies any minimum quantity or value 
for the real property the freeholder must own. Thus, 
says Georgia, anyone who seriously aspires to county 
school-board membership “would be able to obtain a 
conveyance of the single square inch of land he would 
require to become a ‘freeholder.’ ”

If we take Georgia at its word, it is difficult to conceive 
of any rational state interest underlying its requirement. 
But even absent Georgia’s own indication of the insub-
stantiality of its interest in preserving the freeholder 
requirement, it seems impossible to discern any interest 
the qualification can serve. It cannot be seriously urged 
that a citizen in all other respects qualified to sit on a 
school board must also own real property if he is to

27 Cf. Carrington v. Rash, 380 U. S. 89, 91; Lassiter N. North-
ampton County Board oj Elections, 360 U. S. 45, 50-51; Pope v. 
Williams, 193 U. S. 621, 632.

28 Language to such effect may be found in Strauder v. West 
Virginia, 100 U. S. 303, 310. But the passage relied upon by 
Georgia is no more than dictum. Later decisions invoking Strauder 
fall in the same category. Gibson v. Mississippi, 162 U. S. 565, 580; 
Neal v. Delaware, 103 U. S. 370, 386. Vought v. Wisconsin, 217 
U. S. 590, is hardly apposite; there we dismissed an appeal for want 
of a meritorious question in a case where the appellant challenged 
a judgment of conviction arising from an indictment returned by a 
grand jury selected by commissioners required by statute to be 
freeholders.
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participate responsibly in educational decisions, without 
regard to whether he is a parent with children in the 
local schools, a lessee who effectively pays the property 
taxes of his lessor as part of his rent, or a state and 
federal taxpayer contributing to the approximately 85% 
of the Taliaferro County annual school budget derived 
from sources other than the board of education’s own 
levy on real property.

Nor does the lack of ownership of realty establish a 
lack of attachment to the community and its educational 
values. However reasonable the assumption that those 
who own realty do possess such an attachment, Georgia 
may not rationally presume that that quality is neces-
sarily wanting in all citizens of the county whose estates 
are less than freehold.29 Whatever objectives Georgia 
seeks to obtain by its “freeholder” requirement must be 
secured, in this instance at least, by means more finely 
tailored to achieve the desired goal.30 Without exclud-
ing the possibility that other circumstances might pre-
sent themselves in which a property qualification for 
office-holding could survive constitutional scrutiny, we 
cannot say, on the record before us, that the present 
freeholder requirement for membership on the county 
board of education amounts to anything more than 
invidious discrimination.

The judgment below is vacated, and the cause is re-
manded to the District Court for further proceedings 
consistent with this opinion.

It is so ordered.

29 Cf. Leary v. United States, 395 U. S. 6, 32-36; Tot v. United 
States, 319 U. S. 463, 468.

30 Cf. Carrington v. Rash, supra, at 95-96.
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MOLINARO v. NEW JERSEY

APPEAL FROM THE SUPREME COURT OF NEW JERSEY 

No. 663. Decided January 19,1970

The Court, absent any contrary provision in the statute under which 
the appeal in this criminal case was made, declines to adjudicate 
the merits since appellant who was free on bail refused to surrender 
himself to state authorities and is now a fugitive from justice.

54 N. J. 246, 254 A. 2d 792, appeal dismissed.

Burrell Ives Humphreys for appellant.

Per  Curiam .
This case comes to the Court on appeal from the New 

Jersey state courts, which have affirmed appellant Moli-
naro’s conviction for abortion and conspiracy to commit 
abortion. We are informed by both appellant’s counsel 
and counsel for the State that Molinaro, who was free 
on bail, has failed to surrender himself to state authori-
ties. His bail has been revoked, and the State considers 
him a fugitive from justice. Under these circumstances 
we decline to adjudicate his case.

The Court has faced such a situation before, in Smith 
v. United States, 94 U. S. 97 (1876), and Bonahan n . 
Nebraska, 125 U. S. 692 (1887). In each of those cases, 
which were before the Court on writs of error, the 
Court ordered the case removed from the docket upon 
receiving information that the plaintiff in error had 
escaped from custody. In Smith, the case was dismissed 
at the beginning of the following Term. See 18 Geo. 
Wash. L. Rev. 427, 430 (1950). In Bonahan, the case 
was stricken from the docket on the last day of the Term 
in which it arose. See also National Union v. Arnold, 
348 U. S. 37, 43 (1954); Eisler v. United States, 338 U. S. 
189 and 883 (1949); Allen v. Georgia, 166 U. S. 138
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(1897). No persuasive reason exists why this Court 
should proceed to adjudicate the merits of a criminal case 
after the convicted defendant who has sought review 
escapes from the restraints placed upon him pursuant to 
the conviction. While such an escape does not strip the 
case of its character as an adjudicable case or contro-
versy, we believe it disentitles the defendant to call upon 
the resources of the Court for determination of his claims. 
In the absence of specific provision to the contrary in the 
statute under which Molinaro appeals, 28 U. S. C. 
§ 1257 (2), we conclude, in light of the Smith and 
Bonahan decisions, that the Court has the authority 
to dismiss the appeal on this ground. The dismissal need 
not await the end of the Term or the expiration of a 
fixed period of time, but should take place at this time.

It is so ordered.

Mr . Justi ce  Douglas  concurs in the result.
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MARYLAND AND VIRGINIA ELDERSHIP OF THE 
CHURCHES OF GOD et  al . v . CHURCH OF GOD

AT SHARPSBURG, INC., et  al .

APPEAL FROM THE COURT OF APPEALS OF MARYLAND

No. 414. Decided January 19, 1970

Since state court’s resolution of property dispute between church 
bodies was made on basis of state law that did not involve inquiry 
into religious doctrine, the appeal involves no substantial federal 
question.

254 Md. 162, 254 A. 2d 162, appeal dismissed.

Alfred L. Scanlan, James H. Booser, and Charles 0. 
Fisher for appellants.

Arthur G. Lambert for appellees.

Per  Curiam .
In resolving a church property dispute between appel-

lants, representing the General Eldership, and appellees, 
two secessionist congregations, the Maryland Court of 
Appeals relied upon provisions of state statutory law gov-
erning the holding of property by religious corporations,1 
upon language in the deeds conveying the properties in 
question to the local church corporations, upon the terms 
of the charters of the corporations, and upon provisions 
in the constitution of the General Eldership pertinent to 
the ownership and control of church property. 254 Md. 
162, 254 A. 2d 162 (1969).1 2 Appellants argue primarily 
that the statute, as applied, deprived the General Elder-

1 Md. Ann. Code, Art. 23, §§ 256-270 (1966 Repl. Vol.).
2 The Maryland court reached the same decision in May 1968. 

249 Md. 650, 241 A. 2d 691. This Court vacated and remanded 
the case “for further consideration in light of Presbyterian Church 
in the United States v. Mary Elizabeth Blue Hull Memorial Pres-
byterian Church . . . .” 393 U. S. 528 (1969).
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ship of property in violation of the First Amendment. 
Since, however, the Maryland court’s resolution of the 
dispute involved no inquiry into religious doctrine, 
appellees’ motion to dismiss is granted, and the appeal 
is dismissed for want of a substantial federal question.

It is so ordered.

Mr . Justice  Brennan , with whom Mr . Justice  Doug -
las  and Mr . Just ice  Marshall  join, concurring.

I join the per curiam but add these comments. We 
held in Presbyterian Church in the United States v. 
Mary Elizabeth Blue Hull Memorial Presbyterian 
Church, 393 U. S. 440, 449 (1969), that “First Amend-
ment values are plainly jeopardized when church prop-
erty litigation is made to turn on the resolution by civil 
courts of controversies over religious doctrine and prac-
tice. If civil courts undertake to resolve such contro-
versies in order to adjudicate the property dispute, the 
hazards are ever present of inhibiting the free develop-
ment of religious doctrine and of implicating secular 
interests in matters of purely ecclesiastical concern. . . . 
[T]he [First] Amendment therefore commands civil 
courts to decide church property disputes without resolv-
ing underlying controversies over religious doctrine.” It 
follows that a State may adopt any one of various ap-
proaches for settling church property disputes so long 
as it involves no consideration of doctrinal matters, 
whether the ritual and liturgy of worship or the tenets 
of faith.

Thus the States may adopt the approach of Watson 
v. Jones, 13 Wall. 679 (1872), and enforce the property 
decisions made within a church of congregational polity 
“by a majority of its members or by such other local 
organism as it may have instituted for the purpose of 
ecclesiastical government,” id., at 724, and within a
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church of hierarchical polity by the highest authority 
that has ruled on the dispute at issue,1 unless “ex-
press terms” in the “instrument by which the property 
is held” condition the property’s use or control in a speci-
fied manner.1 2 Under Watson civil courts do not inquire 
whether the relevant church governing body has power 
under religious law to control the property in question. 
Such a determination, unlike the identification of the 
governing body, frequently necessitates the interpreta-
tion of ambiguous religious law and usage. To permit 
civil courts to probe deeply enough into the allocation 
of power within a church so as to decide where religious 
law places control over the use of church property would 
violate the First Amendment in much the same manner 
as civil determination of religious doctrine.3 Similarly, 
where the identity of the governing body or bodies that 
exercise general authority within a church is a matter of 
substantial controversy, civil courts are not to make the 
inquiry into religious law and usage that would be

1 Under the Watson definition, supra, at 722-723, congregational 
polity exists when “a religious congregation . . . , by the nature 
of its organization, is strictly independent of other ecclesiastical 
associations, and so far as church government is concerned, owes no 
fealty or obligation to any higher authority.” Hierarchical polity, 
on the other hand, exists when “the religious congregation ... is 
but a subordinate member of some general church organization in 
which there are superior ecclesiastical tribunals with a general and 
ultimate power of control more or less complete, in some supreme 
judicatory over the whole membership of that general organization.”

2 Id., at 722. Except that “express terms” cannot be enforced if 
enforcement is constitutionally impermissible under Presbyterian 
Church. Any language in Watson, supra, at 722-723, that may be 
read to the contrary must be disapproved. Only express conditions 
that may be effected without consideration of doctrine are civilly 
enforceable.

3 Except that civil tribunals may examine church rulings alleged 
to be the product of “fraud, collusion, or arbitrariness.” Gonzalez 
v. Roman Catholic Archbishop, 280 U. S. 1, 16 (1929).
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essential to the resolution of the controversy. In other 
words, the use of the Watson approach is consonant with 
the prohibitions of the First Amendment only if the 
appropriate church governing body can be determined 
without the resolution of doctrinal questions and without 
extensive inquiry into religious polity.

“[N]eutral principles of law, developed for use in all 
property disputes,” Presbyterian Church, supra, at 449, 
provide another means for resolving litigation over reli-
gious property. Under the “formal title” doctrine, civil 
courts can determine ownership by studying deeds, re-
verter clauses, and general state corporation laws. 
Again, however, general principles of property law may 
not be relied upon if their application requires civil 
courts to resolve doctrinal issues. For example, provi-
sions in deeds or in a denomination’s constitution for the 
reversion of local church property to the general church, 
if conditioned upon a finding of departure from doc-
trine, could not be civilly enforced.4

A third possible approach is the passage of special 
statutes governing church property arrangements in a 
manner that precludes state interference in doctrine. 
Such statutes must be carefully drawn to leave control 
of ecclesiastical polity, as well as doctrine, to church 
governing bodies.5 Kedrofj v. St. Nicholas Cathedral, 
344 U. S. 94 (1952).

4 Thus a State that normally resolves disputes over religious 
property by applying general principles of property law would have 
to use a different method in cases involving such provisions, perhaps 
that defined in Watson. By the same token, States following the 
Watson approach would have to find another ground for decision, 
perhaps the application of general property law, when identification 
of the relevant church governing body is impossible without im-
mersion in doctrinal issues or extensive inquiry into church polity.

5 See, e. g., Goodson v. Northside Bible Church, 261 F. Supp. 99 
(D. C. S. D. Ala. 1966), aff’d, 387 F. 2d 534 (C. A. 5th Cir. 1967).
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COWGILL v. CALIFORNIA

APPEAL FROM THE APPELLATE DEPARTMENT OF THE 
SUPERIOR COURT OF CALIFORNIA, 

COUNTY OF LOS ANGELES

No. 496. Decided January 19, 1970

274 Cal. App. 2d 923, 78 Cal. Rptr. 853, appeal dismissed.

Melville B. Nimmer and Laurence R. Sperber for 
appellant.

Thomas C. Lynch, Attorney General of California, 
William E. James, Assistant Attorney General, and 
Evelle J. Younger for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed.

Mr . Justic e Harlan , with whom Mr . Justice  
Brennan  joins, concurring.

While I am of the view this appeal should be dis-
missed, I deem it appropriate to explain the basis for 
my conclusion since the issue tendered by appellant— 
whether symbolic expression by displaying a “mutilated” 
American flag is protected from punishment by the 
Fourteenth Amendment—is one that I cannot regard as 
insubstantial. See Street n . New York, 394 U. S. 576, 
594 (1969).

The record before us is not in my judgment suitable 
for considering this broad question as it does not ade-
quately flush the narrower and predicate issue of whether 
there is a recognizable communicative aspect to appel-
lant’s conduct which appears to have consisted merely 
of wearing a vest fashioned out of a cut-up American 
flag. Such a question, not insubstantial of itself, has 
been pretermitted in the Court’s previous so-called
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“symbolic speech” cases where the communicative con-
tent of the conduct was beyond dispute. See Tinker v. 
Des Moines School District, 393 U. S. 503 (1969); Greg-
ory v. City of Chicago, 394 U. S. Ill (1969); Brown v. 
Louisiana, 383 U. S. 131 (1966); Bell v. Maryland, 378 
U. S. 226 (1964); Garner v. Louisiana, 368 U. S. 157, 
201 (concurring in judgment) (1961); West Virginia 
State Board of Education v. Barnette, 319 U. S. 624, 632 
(1943); see generally Note, Symbolic Conduct, 68 Col. L. 
Rev. 1091 (1968). The Court has, as yet, not established 
a test for determining at what point conduct becomes so 
intertwined with expression that it becomes necessary to 
weigh the State’s interest in proscribing conduct against 
the constitutionally protected interest in freedom of 
expression.*

While appellant contends that his conduct conveyed 
a symbolic message, the stipulated statement of facts on 
which this case comes to us suggests that the issue was 
not, in the first instance, determined as a factual matter 
by the trial court. Further, there is no indication that 
appellant either presented evidence on this question at 
trial or urged any standard at trial for determining that 
issue. I would therefore dismiss this appeal based on 
the inadequacy of the record for deciding the question 
presented. Rescue Army v. Municipal Court, 331 U. S. 
549 (1947); DeBacker v. Brainard, ante, p. 28.

Mr . Justic e Douglas  is of the opinion that probable 
jurisdiction should be noted.

*Chief Justice Warren, writing for the majority in United States 
v. O’Brien, 391 U. S. 367, 376 (1968), said: “We cannot accept the 
view that an apparently .limitless variety of conduct can be labeled 
'speech’ whenever the person engaging in the conduct intends thereby 
to express an idea.” The Court went on, however, to take judicial 
notice of the symbolic significance of draft-card burning which had 
become a recognized way of protesting the draft and American 
involvement in Vietnam.
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MOSKOWITZ v. POWER et  al .

APPEAL FROM THE COURT OF APPEALS OF NEW YORK

No. 770. Decided January 19, 1970

Appeal dismissed.

Daniel G. Collins for appellant.
Louis J. Lejkowitz, pro se, Attorney General of New 

York, Samuel A. Hirshowitz, First Assistant Attorney 
General, and Philip Kahaner and Robert S. Hammer, 
Assistant Attorneys General, for appellee the Attorney 
General of New York.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

BLINCOE et  ux. v. WATSON, ASSESSOR, et  al .

APPEAL FROM THE COURT OF APPEAL OF CALIFORNIA, 
SECOND APPELLATE DISTRICT

No. 808. Decided January 19, 1970

Appeal dismissed and certiorari denied.

Per  Curiam .
The motion to dispense with printing the jurisdictional 

statement is granted.
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.
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FIRST FEDERAL SAVINGS & LOAN ASSOCIA-
TION OF PROVIDENCE v. LANGTON, 

TAX ADMINISTRATOR

APPEAL FROM THE SUPREME COURT OF RHODE ISLAND

No. 288. Decided January 19, 1970

— R. I. —, 251 A. 2d 170, appeal dismissed and certiorari denied.

Max Winograd for appellant.
Herbert F. De Simone, Attorney General of Rhode 

Island, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.

Mr . Justice  Douglas  is of the opinion that probable 
jurisdiction should be noted.
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MILLS ET AL. v. ELECTRIC AUTO-LITE CO. et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT

No. 64. Argued November 13, 1969—Decided January 20, 1970

Petitioners, minority shareholders of respondent Electric Auto-Lite 
Co., brought this action derivatively and on behalf of minority 
shareholders as a class to set aside a merger of Auto-Lite and the 
Mergenthaler Linotype Co. (which before the merger owned over 
half of Auto-Lite’s stock). Petitioners charged that the proxy 
solicitation for the merger by Auto-Lite’s management was mate-
rially misleading and violated § 14 (a) of the Securities Exchange 
Act of 1934 and Rule 14a-9 thereunder in that the merger was 
recommended to Auto-Lite’s shareholders by that company’s 
directors without their disclosing that they were all nominees of 
and controlled by Mergenthaler. The District Court on petitioners’ 
motion for summary judgment ruled that the claimed defect in 
the proxy statement was a material omission, and after a hearing 
concluded that without the votes of minority stockholders approval 
of the merger could not have been achieved and that a causal 
relationship had thus been shown between the finding of a § 14 (a) 
violation and the alleged injury to petitioners. The court referred 
the case to a master to consider appropriate relief. On inter-
locutory appeal, the Court of Appeals affirmed the conclusion that 
the proxy statement was materially deficient but held that the 
granting of summary judgment with respect to causation was 
erroneous and that it was necessary to resolve at trial whether 
there was a causal relationship between the deficiency in the proxy 
statement and the merger. Finding that causation could not be 
directly established because of the impracticalities of determining 
how many votes were affected, the court ruled that the issue was 
to be determined by proof of fairness of the merger; and if the 
respondents could prove fairness it could be concluded that a 
sufficient number of shareholders would have approved the merger 
regardless of the misrepresentation. Held:

1. Fairness of the merger terms does not constitute a defense 
to a private action for violation of § 14 (a) of the Act complaining 
of materially misleading solicitation of proxies that authorized a 
corporate merger. Pp. 381-385.
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(a) Permitting liability to be foreclosed on the basis of a 
finding that the merger was fair would contravene the purpose of 
§ 14 (a) by bypassing the stockholders. Pp. 381-382.

(b) Imposing on small shareholders the burden of rebutting 
the corporation’s evidence of fairness would discourage them from 
the private enforcement of proxy rules that “provides a necessary 
supplement to Commission action.” J. I. Case Co. v. Borak, 377 
U. S. 426, 432. Pp. 382-383.

(c) The evidence submitted at the hearing as to the causal 
relationship between the proxy material and the merger was 
sufficient to establish petitioners’ cause of action. P. 383.

(d) Where, as here, there was proof that the misstatement 
or omission in the proxy statement was material, this showing 
that the defect might have been considered important in shaping 
the shareholders’ vote is sufficient without proof, which the Court 
of Appeals erroneously held was necessary, that its effect was 
decisive. Pp. 384-385.

2. In devising retrospective relief for violation of the proxy rules 
the federal courts should be guided by the principles of equity. 
Pp. 386-389.

(a) The fairness of the merger may be a relevant considera-
tion in determining the appropriate relief, and the merger should 
be set aside only if a court of equity concludes from all the 
circumstances that it would be equitable to do so. Pp. 386-388.

(b) Damages should be recoverable here only to the extent 
that they can be proved. Pp. 388-389.

3. Petitioners, who have established a violation of the securities 
laws by their corporation and its officials, are entitled to an 
interim award of litigation expenses and reasonable attorneys’ 
fees incurred in proving the violation, since the expenses petitioners 
incurred were for the benefit of the corporation and the other 
stockholders. The Court does not decide the further question of 
reimbursement for litigation expenses incurred in any ensuing pro-
ceedings. Pp. 389-397.

403 F. 2d 429, vacated and remanded.

Arnold I. Shure argued the cause for petitioners. With 
him on the briefs were Robert A. Sprecher, Edward N. 
Gadsby, and Mozart G. Ratner.
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Albert E. Jenner, Jr., argued the cause for respondents. 
With him on the brief were Jerold S. Solovy and John G. 
Stifler.

Solicitor General Griswold, Lawrence G. Wallace, 
Philip A. Loomis, Jr., David Ferber, and Meyer Eisen-
berg filed a brief for the United States as amicus curiae.

Mr . Justice  Harlan  delivered the opinion of the 
Court.

This case requires us to consider a basic aspect of the 
implied private right of action for violation of § 14 (a) 
of the Securities Exchange Act of 1934,1 recognized by 
this Court in J. I. Case Co. v. Borak, 377 U. S. 426 
(1964). As in Borak the asserted wrong is that a cor-
porate merger was accomplished through the use of a 
proxy statement that was materially false or misleading. 
The question with which we deal is what causal rela-
tionship must be shown between such a statement and 
the merger to establish a cause of action based on the 
violation of the Act.

I
Petitioners were shareholders of the Electric Auto- 

Lite Company until 1963, when it was merged into 
Mergenthaler Linotype Company. They brought suit 
on the day before the shareholders’ meeting at which the 
vote was to take place on the merger, against Auto-Lite, 
Mergenthaler, and a third company, American Manu-
facturing Company, Inc. The complaint sought an 
injunction against the voting by Auto-Lite’s manage-
ment of all proxies obtained by means of an allegedly 
misleading proxy solicitation; however, it did not seek 
a temporary restraining order, and the voting went ahead 
as scheduled the following day. Several months later

148 Stat. 895, as amended, 15 U. S. C. § 78n (a).
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petitioners filed an amended complaint, seeking to have 
the merger set aside and to obtain such other relief as 
might be proper.

In Count II of the amended complaint, which is the 
only count before us,2 petitioners predicated jurisdiction 
on §27 of the 1934 Act, 15 U. S. C. § 78aa. They 
alleged that the proxy statement sent out by the Auto- 
Lite management to solicit shareholders’ votes in favor 
of the merger was misleading, in violation of § 14 (a) 
of the Act and SEC Rule 14a-9 thereunder. (17 CFR 
§ 240.14a-9.) Petitioners recited that before the merger 
Merganthaler owned over 50% of the outstanding shares 
of Auto-Lite common stock, and had been in control of 
Auto-Lite for two years. American Manufacturing in 
turn owned about one-third of the outstanding shares of 
Mergenthaler, and for two years had been in voting con-
trol of Mergenthaler and, through it, of Auto-Lite. Peti-
tioners charged that in light of these circumstances the 
proxy statement was misleading in that it told Auto- 
Lite shareholders that their board of directors recom-
mended approval of the merger without also informing 
them that all 11 of Auto-Lite’s directors were nominees 
of Mergenthaler and were under the “control and dom-
ination of Mergenthaler.” Petitioners asserted the right 
to complain of this alleged violation both derivatively 
on behalf of Auto-Lite and as representatives of the 
class of all its minority shareholders.

On petitioners’ motion for summary judgment with 
respect to Count II, the District Court for the Northern 
District of Illinois ruled as a matter of law that the 
claimed defect in the proxy statement was, in light of the 
circumstances in which the statement was made, a ma-
terial omission. The District Court concluded, from its 
reading of the Borak opinion, that it had to hold a hear-

2 In the other two counts, petitioners alleged common-law fraud 
and that the merger was ultra vires under Ohio law.
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ing on the issue whether there was “a causal connection 
between the finding that there has been a violation of 
the disclosure requirements of § 14 (a) and the alleged 
injury to the plaintiffs” before it could consider what 
remedies would be appropriate. (Unreported opinion 
dated February 14, 1966.)

After holding such a hearing, the court found that 
under the terms of the merger agreement, an affirmative 
vote of two-thirds of the Auto-Lite shares was required 
for approval of the merger, and that the respondent 
companies owned and controlled about 54% of the out-
standing shares. Therefore, to obtain authorization of 
the merger, respondents had to secure the approval of 
a substantial number of the minority shareholders. At 
the stockholders’ meeting, approximately 950,000 shares, 
out of 1,160,000 shares outstanding, were voted in favor 
of the merger. This included 317,000 votes obtained by 
proxy from the minority shareholders, votes that were 
“necessary and indispensable to the approval of the 
merger.” The District Court concluded that a causal 
relationship had thus been shown, and it granted an 
interlocutory judgment in favor of petitioners on the 
issue of liability, referring the case to a master for con-
sideration of appropriate relief. (Unreported findings 
and conclusions dated Sept. 26, 1967; opinion reported at 
281 F. Supp. 826 (1967)).

The District Court made the certification required by 
28 U. S. C. § 1292 (b), and respondents took an inter-
locutory appeal to the Court of Appeals for the Seventh 
Circuit.3 That court affirmed the District Court’s con-

3 Petitioners cross-appealed from an order entered by the District 
Court two days after its summary judgment in their favor, deleting 
from that judgment a conclusion of law that “[u]nder the provisions 
of Section 29 (b) of the Securities Exchange Act of 1934, the merger 
effectuated through a violation of Section 14 of the Act is void.” 
This deletion was apparently made for the purpose of avoiding any 
prejudice on the question of relief, which remained open for con-
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elusion that the proxy statement was materially deficient, 
but reversed on the question of causation. The court 
acknowledged that, if an injunction had been sought a 
sufficient time before the stockholders’ meeting, “correc-
tive measures would have been appropriate.” 403 F. 
2d 429, 435 (1968). However, since this suit was 
brought too late for preventive action, the courts had to 
determine “whether the misleading statement and omis-
sion caused the submission of sufficient proxies,” as a 
prerequisite to a determination of liability under the 
Act. If the respondents could show, “by a preponder-
ance of probabilities, that the merger would have re-
ceived a sufficient vote even if the proxy statement had 
not been misleading in the respect found,” petitioners 
would be entitled to no relief of any kind. Id., at 436.

The Court of Appeals acknowledged that this test cor-
responds to the common-law fraud test of whether the 
injured party relied on the misrepresentation. However, 
rightly concluding that “[r]eliance by thousands of in-
dividuals, as here, can scarcely be inquired into” (id., at 
436 n. 10), the court ruled that the issue was to be deter-
mined by proof of the fairness of the terms of the merger. 
If respondents could show that the merger had merit and 
was fair to the minority shareholders, the trial court 
would be justified in concluding that a sufficient number 
of shareholders would have approved the merger had 
there been no deficiency in the proxy statement. In 
that case respondents would be entitled to a judgment 
in their favor.

Claiming that the Court of Appeals has construed 
this Court’s decision in Borak in a manner that frus-
trates the statute’s policy of enforcement through private 
litigation, the petitioners then sought review in this

sideration by the master. In light of its disposition of respondents’ 
appeal, the Court of Appeals had no need to consider the 
cross-appeal.
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Court. We granted certiorari, 394 U. S. 971 (1969), 
believing that resolution of this basic issue should be 
made at this stage of the litigation and not postponed 
until after a trial under the Court of Appeals’ decision.4

II
As we stressed in Borak, § 14 (a) stemmed from a 

congressional belief that “[f] air corporate suffrage is an 
important right that should attach to every equity secu-
rity bought on a public exchange.” H. R. Rep. No. 1383, 
73d Cong., 2d Sess., 13. The provision was intended to 
promote “the free exercise of the voting rights of stock-
holders” by ensuring that proxies would be solicited with 
“explanation to the stockholder of the real nature of the 
questions for which authority to cast his vote is sought.” 
Id., at 14; S. Rep. No. 792, 73d Cong., 2d Sess., 12; see 
377 U. S., at 431. The decision below, by permitting 
all liability to be foreclosed on the basis of a finding that 
the merger was fair, would allow the stockholders to be 
bypassed, at least where the only legal challenge to the 
merger is a suit for retrospective relief after the meet-
ing has been held. A judicial appraisal of the merger’s 
merits could be substituted for the actual and informed 
vote of the stockholders.

4 Respondents ask this Court to review the conclusion of the lower 
courts that the proxy statement was misleading in a material respect. 
Petitioners naturally did not raise this question in their petition 
for certiorari, and respondents filed no cross-petition. Since reversal 
of the Court of Appeals’ ruling on this question would not dictate 
affirmance of that court’s judgment, which remanded the case for 
proceedings to determine causation, but rather elimination of peti-
tioners’ rights thereunder, we will not consider the question in these 
circumstances. United States v. American Ry. Exp. Co., 265 U. S. 
425, 435 (1924); Langnes n . Green, 282 U. S. 531, 535-539 (1931); 
Morley Constr. Co. n . Maryland Cas. Co., 300 U. S. 185, 191-192 
(1937); R. Stern & E. Gressman, Supreme Court Practice 314, 
315 (4th ed. 1969).
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The result would be to insulate from private redress 
an entire category of proxy violations—those relating to 
matters other than the terms of the merger. Even 
outrageous misrepresentations in a proxy solicitation, if 
they did not relate to the terms of the transaction, would 
give rise to no cause of action under § 14 (a). Particu-
larly if carried over to enforcement actions by the Securi-
ties and Exchange Commission itself, such a result would 
subvert the congressional purpose of ensuring full and 
fair disclosure to shareholders.

Further, recognition of the fairness of the merger as 
a complete defense would confront small shareholders 
with an additional obstacle to making a successful chal-
lenge to a proposal recommended through a defective 
proxy statement. The risk that they would be unable 
to rebut the corporation’s evidence of the fairness of the 
proposal, and thus to establish their cause of action, 
would be bound to discourage such shareholders from 
the private enforcement of the proxy rules that “provides 
a necessary supplement to Commission action.” J. I. 
Case Co. v. Borak, 377 U. S., at 432.5

5 The Court of Appeals’ ruling that “causation” may be negated 
by proof of the fairness of the merger also rests on a dubious 
behavioral assumption. There is no justification for presuming that 
the shareholders of every corporation are willing to accept any 
and ever}' fair merger offer put before them; yet such a pre-
sumption is implicit in the opinion of the Court of Appeals. That 
court gave no indication of what evidence petitioners might adduce, 
once respondents had established that the merger proposal was 
equitable, in order to show that the shareholders would neverthe-
less have rejected it if the solicitation had not been misleading. 
Proof of actual reliance by thousands of individuals would, as the 
court acknowledged, not be feasible, see R. Jennings & H. Marsh, 
Securities Regulation, Cases and Materials 1001 (2d ed. 1968); and 
reliance on the nondisclosure of a fact is a particularly difficult matter 
to define or prove, see 3 L. Loss, Securities Regulation 1766 (2d ed. 
1961). In practice, therefore, the objective fairness of the proposal 
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Such a frustration of the congressional policy is not 
required by anything in the wording of the statute or 
in our opinion in the Borak case. Section 14 (a) declares 
it “unlawful” to solicit proxies in contravention of Com-
mission rules, and SEC Rule 14a-9 prohibits solicita-
tions “containing any statement which ... is false or 
misleading with respect to any material fact, or which 
omits to state any material fact necessary in order to 
make the statements therein not false or mislead-
ing . . . .” Use of a solicitation that is materially 
misleading is itself a violation of law, as the Court of 
Appeals recognized in stating that injunctive relief 
would be available to remedy such a defect if sought 
prior to the stockholders’ meeting. In Borak, which 
came to this Court on a dismissal of the complaint, the 
Court limited its inquiry to whether a violation of 
§ 14 (a) gives rise to “a federal cause of action for 
rescission or damages,” 377 U. S., at 428. Referring to the 
argument made by petitioners there “that the merger 
can be dissolved only if it was fraudulent or non-bene- 
ficial, issues upon which the proxy material would not 
bear,” the Court stated: “But the causal relationship of 
the proxy material and the merger are questions of fact 
to be resolved at trial, not here. We therefore do not 
discuss this point further.” Id., at 431. In the present 
case there has been a hearing specifically directed to the 
causation problem. The question before the Court is 
whether the facts found on the basis of that hearing are 
sufficient in law to establish petitioners’ cause of action, 
and we conclude that they are.

would seemingly be determinative of liability. But, in view of the 
many other factors that might lead shareholders to prefer their cur-
rent position to that of owners of a larger, combined enterprise, it is 
pure conjecture to assume that the fairness of the proposal will 
always be determinative of their vote. Cf. Wirtz v. Hotel, Motel 
& Club Employees Union, 391 U. S. 492, 508 (1968).
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Where the misstatement or omission in a proxy state-
ment has been shown to be “material,” as it was found 
to be here, that determination itself indubitably em-
bodies a conclusion that the defect was of such a char-
acter that it might have been considered important by 
a reasonable shareholder who was in the process of de-
ciding how to vote.6 This requirement that the defect 
have a significant propensity to affect the voting process 
is found in the express terms of Rule 14a-9, and it 
adequately serves the purpose of ensuring that a cause 
of action cannot be established by proof of a defect so 
trivial, or so unrelated to the transaction for which 
approval is sought, that correction of the defect or im-
position of liability would not further the interests pro-
tected by § 14 (a).

There is no need to supplement this requirement, as 
did the Court of Appeals, with a requirement of proof

e Cf. List v. Fashion Park, Inc., 340 F. 2d 457, 462 (C. A. 2d Cir. 
1965); General Time Corp. v. Talley Industries, Inc., 403 F. 2d 
159, 162 (C. A. 2d Cir. 1968); Restatement (Second) of Torts 
§ 538 (2) (a) (Tent. Draft No. 10, 1964); 2 L. Loss, Securities 
Regulation 917 (2d ed. 1961); 6 id., at 3534 (Supp. 1969).

In this case, where the misleading aspect of the solicitation 
involved failure to reveal a serious conflict of interest on the part 
of the directors, the Court of Appeals concluded that the crucial 
question in determining materiality was “whether the minority 
shareholders were sufficiently alerted to the board’s relationship 
to their adversary to be on their guard.” 403 F. 2d, at 434. An 
adequate disclosure of this relationship would have warned the 
stockholders to give more careful scrutiny to the terms of the 
merger than they might to one recommended by an entirely dis-
interested board. Thus, the failure to make such a disclosure was 
found to be a material defect “as a matter of law,” thwarting the 
informed decision at which the statute aims, regardless of whether 
the terms of the merger were such that a reasonable stockholder 
would have approved the transaction after more careful analysis. 
See also Swanson v. American Consumer Industries, Inc., 415 F. 2d 
1326 (C. A. 7th Cir. 1969).
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of whether the defect actually had a decisive effect on 
the voting. Where there has been a finding of mate-
riality, a shareholder has made a sufficient showing of 
causal relationship between the violation and the injury 
for which he seeks redress if, as here, he proves that 
the proxy solicitation itself, rather than the particular 
defect in the solicitation materials, was an essential link 
in the accomplishment of the transaction. This objec-
tive test will avoid the impracticalities of determining 
how many votes were affected, and, by resolving doubts 
in favor of those the statute is designed to protect, will 
effectuate the congressional policy of ensuring that the 
shareholders are able to make an informed choice when 
they are consulted on corporate transactions. Cf. Union 
Pac. R. Co. v. Chicago & N. W. R. Co., 226 F. Supp. 
400, 411 (D. C. N. D. Ill. 1964); 2 L. Loss, Securities 
Regulation 962 n. 411 (2d ed. 1961); 5 id., at 2929-2930 
(Supp. 1969).7

7 We need not decide in this case whether causation could be 
shown where the management controls a sufficient number of 
shares to approve the transaction without any votes from the 
minority. Even in that situation, if the management finds it 
necessary for legal or practical reasons to solicit proxies from 
minority shareholders, at least one court has held that the proxy 
solicitation might be sufficiently related to the merger to satisfy 
the causation requirement, see Laurenzano n . Einbender, 264 F. 
Supp. 356 (D. C. E. D. N. Y. 1966); cf. Swanson v. American Con-
sumer Industries, Inc., 415 F. 2d 1326, 1331-1332 (C. A. 7th Cir. 
1969); Eagle v. Horvath, 241 F. Supp. 341, 344 (D. C. S. D. N. Y. 
1965); Globus, Inc. v. Jaroff, 271 F. Supp. 378, 381 (D. C. S. D. 
N. Y. 1967); Comment, Shareholders’ Derivative Suit to Enforce 
a Corporate Right of Action Against Directors Under SEC Rule 
10b-5, 114 U. Pa. L. Rev. 578, 582 (1966). But see Hoover 
v. Allen, 241 F. Supp. 213, 231-232 (D. C. S. D. N. Y. 1965); 
Barnett v. Anaconda Co., 238 F. Supp. 766, 770-774 (D. C. S. D. 
N. Y. 1965); Robbins v. Banner Industries, Inc., 285 F. Supp. 758, 
762-763 (D. C. S. D. N. Y. 1966). See generally 5 L. Loss, Securities 
Regulation 2933-2938 (Supp. 1969).
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Ill
Our conclusion that petitioners have established their 

case by showing that proxies necessary to approval of 
the merger were obtained by means of a materially mis-
leading solicitation implies nothing about the form of 
relief to which they may be entitled. We held in Borak 
that upon finding a violation the courts were “to be 
alert to provide such remedies as are necessary to make 
effective the congressional purpose,” noting specifically 
that such remedies are not to be limited to prospective 
relief. 377 U. S., at 433, 434. In devising retrospective 
relief for violation of the proxy rules, the federal courts 
should consider the same factors that would govern 
the relief granted for any similar illegality or fraud. 
One important factor may be the fairness of the terms 
of the merger. Possible forms of relief will include set-
ting aside the merger or granting other equitable relief, 
but, as the Court of Appeals below noted, nothing in 
the statutory policy “requires the court to unscramble 
a corporate transaction merely because a violation oc-
curred.” 403 F. 2d, at 436. In selecting a remedy the 
lower courts should exercise “ ‘the sound discretion which 
guides the determinations of courts of equity,’ ” keeping 
in mind the role of equity as “the instrument for nice 
adjustment and reconciliation between the public interest 
and private needs as well as between competing private 
claims.” Hecht Co. v. Bowles, 321 U. S. 321, 329-330 
(1944), quoting from Meredith v. Winter Haven, 320 
U. S. 228, 235 (1943).

We do not read § 29 (b) of the Act,8 which declares 
contracts made in violation of the Act or a rule there-

8 Section 29 (b) provides in pertinent part: “Every contract made 
in violation of any provision of this chapter or of any rule or regula-
tion thereunder . . . shall be void (1) as regards the rights of any 
person who, in violation of any such provision, rule, or regulation, 
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under “void ... as regards the rights of” the violator 
and knowing successors in interest, as requiring that the 
merger be set aside simply because the merger agreement 
is a “void” contract. This language establishes that 
the guilty party is precluded from enforcing the contract 
against an unwilling innocent party,9 but it does not 
compel the conclusion that the contract is a nullity, 
creating no enforceable rights even in a party innocent 
of the violation. The lower federal courts have read 
§ 29 (b), which has counterparts in the Holding Company 
Act, the Investment Company Act, and the Invest-
ment Advisers Act,10 as rendering the contract merely 
voidable at the option of the innocent party. See, e. g., 
Greater Iowa Corp. v. McLendon, 378 F. 2d 783, 792 
(C. A. 8th Cir. 1967); Royal Air Properties, Inc. v. 
Smith, 312 F. 2d 210, 213 (C. A. 9th Cir. 1962); Bankers 
Life ■& Cas. Co. v. Bellanca Corp., 288 F. 2d 784, 787 
(C. A. 7th Cir. 1961); Kaminsky v. Abrams, 281 F. 
Supp. 501, 507 (D. C. S. D. N. Y. 1968); Maher v. 
J. R. Williston Beane, Inc., 280 F. Supp. 133, 138-139 
(D. C. S. D. N. Y. 1967); cf. Green v. Brown, 276 F. 
Supp. 753, 757 (D. C. S. D. N. Y. 1967), remanded on 
other grounds, 398 F. 2d 1006 (C. A. 2d Cir. 1968) 
(Investment Company Act). See also 5 Loss, supra,

shall have made . . . any such contract, and (2) as regards the 
rights of any person who, not being a party to such contract, shall 
have acquired any right thereunder with actual knowledge of the 
facts by reason of which the making ... of such contract was in 
violation of any such provision, rule, or regulation . . . .” 15 
U. S. C. § 78cc (b).

9 See Eastside Church of Christ v. National Plan, Inc., 391 F. 2d 
357, 362-363 (C. A. 5th Cir. 1968); cf. Goldstein v. Groesbeck, 142 
F. 2d 422, 426-427 (C. A. 2d Cir. 1944).

10 See Public Utility Holding Company Act of 1935, § 26(b), 
49 Stat. 836, 15 U. S. C. § 79z (b); Investment Company Act of 
1940, §47 (b), 54 Stat. 846, 15 U. S. C. § 80a-46 (b); Investment 
Advisers Act of 1940, § 215 (b), 54 Stat. 856, 15 U. S. C. § 80b-15 (b).



388 OCTOBER TERM, 1969

Opinion of the Court 396 U. S.

at 2925-2926 (Supp. 1969); 6 id., at 3866. This inter-
pretation is eminently sensible. The interests of the 
victim are sufficiently protected by giving him the right 
to rescind; to regard the contract as void where he has 
not invoked that right would only create the possibility 
of hardships to him or others without necessarily advanc-
ing the statutory policy of disclosure.

The United States, as amicus curiae, points out that 
as representatives of the minority shareholders, peti-
tioners are not parties to the merger agreement and 
thus do not enjoy a statutory right under § 29 (b) to 
set it aside.11 Furthermore, while they do have a de-
rivative right to invoke Auto-Lite’s status as a party 
to the agreement, a determination of what relief should 
be granted in Auto-Lite’s name must hinge on whether 
setting aside the merger would be in the best interests 
of the shareholders as a whole. In short, in the context 
of a suit such as this one, § 29 (b) leaves the matter of 
relief where it would be under Borak without specific 
statutory language—the merger should be set aside only 
if a court of equity concludes, from all the circumstances, 
that it would be equitable to do so. Cf. SEC v. National 
Securities, Inc., 393 U. S. 453, 456, 463-464 (1969).

Monetary relief will, of course, also be a possibility. 
Where the defect in the proxy solicitation relates to the 
specific terms of the merger, the district court might 
appropriately order an accounting to ensure that the 
shareholders receive the value that was represented as 
coming to them. On the other hand, where, as here, the

11 If petitioners had submitted their own proxies in favor of 
the merger in response to the unlawful solicitation, as it does not 
appear they did, the language of § 29 (b) would seem to give them, 
as innocent parties to that transaction, a right to rescind their 
proxies. But it is clear in this case, where petitioners’ combined 
holdings are only 600 shares, that such rescission would not affect 
the authorization of the merger.
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misleading aspect of the solicitation did not relate to 
terms of the merger, monetary relief might be afforded 
to the shareholders only if the merger resulted in a re-
duction of the earnings or earnings potential of their hold-
ings. In short, damages should be recoverable only 
to the extent that they can be shown. If commingling 
of the assets and operations of the merged companies 
makes it impossible to establish direct injury from the 
merger, relief might be predicated on a determination of 
the fairness of the terms of the merger at the time it was 
approved. These questions, of course, are for decision 
in the first instance by the District Court on remand, 
and our singling out of some of the possibilities is not 
intended to exclude others.

IV
Although the question of relief must await further 

proceedings in the District Court, our conclusion that 
petitioners have established their cause of action indi-
cates that the Court of Appeals should have affirmed 
the partial summary judgment on the issue of liability.12 
The result would have been not only that respondents, 
rather than petitioners, would have borne the costs of 
the appeal, but also, we think, that petitioners would have 
been entitled to an interim award of litigation expenses 
and reasonable attorneys’ fees. Cf. Highway Truck 
Drivers Local 107 v. Cohen, 220 F. Supp. 735 (D. C. 
E. D. Pa. 1963). We agree with the position taken by 
petitioners, and by the United States as amicus, that 
petitioners, who have established a violation of the 
securities laws by their corporation and its officials,

12 The Court of Appeals might have modified the judgment of 
the District Court to the extent that it referred the issue of relief 
to a master under Fed. Rule Civ. Proc. 53 (b). The Court of 
Appeals’ opinion indicates doubt whether the referral was appro-
priate, 403 F. 2d, at 436. This issue is not before us.
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should be reimbursed by the corporation or its survivor 
for the costs of establishing the violation.13

The absence of express statutory authorization for an 
award of attorneys’ fees in a suit under § 14 (a) does 
not preclude such an award in cases of this type. In 
a suit by stockholders to recover short-swing profits for 
their corporation under § 16 (b) of the 1934 Act, the 
Court of Appeals for the Second Circuit has awarded 
attorneys’ fees despite the lack of any provision for 
them in § 16 (b), “on the theory that the corporation 
which has received the benefit of the attorney’s services 
should pay the reasonable value thereof.” Smolowe v. 
Delendo Corp., 136 F. 2d 231, 241 (C. A. 2d Cir. 1943). 
The court held that Congress’ inclusion in §§ 9 (e) and 
18 (a) of the Act of express provisions for recovery of 
attorneys’ fees in certain other types of suits14 “does not 
impinge [upon] the result we reach in the absence of 
statute, for those sections merely enforce an additional 
penalty against the wrongdoer.” Ibid.

We agree with the Second Circuit that the specific 
provisions in §§ 9 (e) and 18 (a) should not be read as 
denying to the courts the power to award counsel fees

13 We believe that the question of reimbursement for these ex-
penses has a sufficiently close relationship to the determination of 
what constitutes a cause of action under § 14 (a) that it is appro-
priate for decision at this time. The United States urges the Court 
to consider also whether petitioners will be entitled to recoup 
expenses reasonably incurred in further litigation on the question of 
relief. We are urged to hold that such expenses should be reim-
bursed regardless of whether petitioners are ultimately successful 
in obtaining significant relief. However, the question of reimburse-
ment for future expenses should be resolved in the first instance 
by the lower courts after the issue of relief has been litigated and 
a record has been established concerning the need for a further 
award. We express no view on the matter at this juncture.

14 These provisions deal, respectively, with manipulation of secu-
rity prices and with misleading statements in documents filed with 
the Commission. See 15 U. S. C. §§ 78i (e), 78r (a).
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in suits under other sections of the Act when circum-
stances make such an award appropriate, any more than 
the express creation by those sections of private liabili-
ties negates the possibility of an implied right of action 
under § 14 (a). The remedial provisions of the 1934 
Act are far different from those of the Lanham Act, 
§ 35, 60 Stat. 439, 15 U. S. C. § 1117, which have been 
held to preclude an award of attorneys’ fees in a suit 
for trademark infringement. Fleischmann Corp. v. 
Maier Brewing Co., 386 U. S. 714 (1967). Since Con-
gress in the Lanham Act had “meticulously detailed the 
remedies available to a plaintiff who proves that his valid 
trademark has been infringed,” the Court in Fleischmann 
concluded that the express remedial provisions were 
intended “to mark the boundaries of the power to 
award monetary relief in cases arising under the Act.” 
386 U. S., at 719, 721. By contrast, we cannot fairly infer 
from the Securities Exchange Act of 1934 a purpose to 
circumscribe the courts’ power to grant appropriate reme-
dies. Cf. Bakery Workers Union n . Ratner, 118 U. S. 
App. D. C. 269, 274-275, 335 F. 2d 691, 696-697 (1964). 
The Act makes no provision for private recovery for a 
violation of § 14 (a), other than the declaration of “void-
ness” in § 29 (b), leaving the courts with the task, faced 
by this Court in Borak, of deciding whether a private 
right of action should be implied. The courts must 
similarly determine whether the special circumstances 
exist that would justify an award of attorneys’ fees, 
including reasonable expenses of litigation other than 
statutory costs.15

While the general American rule is that attorneys’ 
fees are not ordinarily recoverable as costs, both the 
courts and Congress have developed exceptions to this 
rule for situations in which overriding considerations

15 Cf. Note, Attorney’s Fees: Where Shall the Ultimate Burden 
Lie?, 20 Vand. L. Rev. 1216, 1229 and n. 68 (1967).
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indicate the need for such a recovery.16 A primary judge- 
created exception has been to award expenses where a 
plaintiff has successfully maintained a suit, usually on 
behalf of a class, that benefits a group of others in the 
same manner as himself. See Fleischmann Corp. n . 
Maier Brewing Co., 386 U. S., at 718-719. To allow 
the others to obtain full benefit from the plaintiff’s efforts 
without contributing equally to the litigation expenses 
would be to enrich the others unjustly at the plaintiff’s 
expense. This suit presents such a situation. The dis-
semination of misleading proxy solicitations was a “de-
ceit practiced on the stockholders as a group,” J. I. Case 
Co. v. Borak, 377 U. S., at 432, and the expenses of 
petitioners’ lawsuit have been incurred for the benefit 
of the corporation and the other shareholders.

The fact that this suit has not yet produced, and 
may never produce, a monetary recovery from which the 
fees could be paid does not preclude an award based 
on this rationale. Although the earliest cases recog-
nizing a right to reimbursement involved litigation that 
had produced or preserved a “common fund” for the 
benefit of a group, nothing in these cases indicates that 
the suit must actually bring money into the court as 
a prerequisite to the court’s power to order reimburse-
ment of expenses.17 “[T]he foundation for the historic

16 Many commentators have argued for a more thoroughgoing 
abandonment of the rule. See, e. g., Ehrenzweig, Reimbursement 
of Counsel Fees and the Great Society, 54 Calif. L. Rev. 792 (1966); 
Kuenzel, The Attorney’s Fee: Why Not a Cost of Litigation? 
49 Iowa L. Rev. 75 (1963); McCormick, Counsel Fees and Other 
Expenses of Litigation as an Element of Damages, 15 Minn. L. Rev. 
619 (1931); Stoebuck, Counsel Fees Included in Costs: A Logical 
Development, 38 U. Colo. L. Rev. 202 (1966); Note, supra, n. 15.

17 See Trustees v. Greenough, 105 U. S. 527, 531-537 (1882); 
Central R. R. & Banking Co. v. Pettus, 113 U. S. 116 (1885);
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practice of granting reimbursement for the costs of litiga-
tion other than the conventional taxable costs is part of 
the original authority of the chancellor to do equity in a 
particular situation.” Sprague v. Ticonic Nat. Bank, 307 
U. S. 161, 166 (1939). This Court in Sprague upheld the 
District Court’s power to grant reimbursement for a 
plaintiff’s litigation expenses even though she had sued 
only on her own behalf and not for a class, because her 
success would have a stare decisis effect entitling others to 
recover out of specific assets of the same defendant. Al-
though those others were not parties before the court, 
they could be forced to contribute to the costs of the 
suit by an order reimbursing the plaintiff from the de-
fendant’s assets out of which their recoveries later would 
have to come. The Court observed that “the absence 
of an avowed class suit or the creation of a fund, as it 
were, through stare decisis rather than through a decree— 
hardly touch[es] the power of equity in doing justice as 
between a party and the beneficiaries of his litigation.” 
Id., at 167.

Other cases have departed further from the traditional 
metes and bounds of the doctrine, to permit reimburse-
ment in cases where the litigation has conferred a sub-

Homstein, The Counsel Fee in Stockholder’s Derivative Suits, 39 
Col. L. Rev. 784 (1939).

Even in the original “fund” case in this Court, it was recognized 
that the power of equity to award fees was not restricted to the 
court’s ability to provide reimbursement from the fund itself: “It 
would be very hard on [the successful plaintiff] to turn him away 
without any allowance .... It would not only be unjust to him, 
but it would give to the other parties entitled to participate in 
the benefits of the fund an unfair advantage. He has worked for 
them as well as for himself; and if he cannot be reimbursed out 
of the fund itself, they ought to contribute their due proportion 
of the expenses which he has fairly incurred. To make them a 
charge upon the fund is the most equitable way of securing such 
contribution.” Trustees v. Greenough, 105 U. S., at 532.
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stantial benefit on the members of an ascertainable class, 
and where the court’s jurisdiction over the subject matter 
of the suit makes possible an award that will operate to 
spread the costs proportionately among them. This de-
velopment has been most pronounced in shareholders’ 
derivative actions, where the courts increasingly have 
recognized that the expenses incurred by one shareholder 
in the vindication of a corporate right of action can be 
spread among all shareholders through an award against 
the corporation, regardless of whether an actual money 
recovery has been obtained in the corporation’s favor.18 
For example, awards have been sustained in suits by 
stockholders complaining that shares of their corporation 
had been issued wrongfully for an inadequate considera-
tion.19 A successful suit of this type, resulting in can-
cellation of the shares, does not bring a fund into court 
or add to the assets of the corporation, but it does 
benefit the holders of the remaining shares by enhancing 
their value. Similarly, holders of voting trust certifi-
cates have been allowed reimbursement of their expenses 
from the corporation where they succeeded in terminating 
the voting trust and obtaining for all certificate holders 
the right to vote their shares.20 In these cases there

18 See, e. g., Holthusen v. Edward G. Budd Mfg. Co., 55 F. Supp. 
945 (D. C. E. D. Pa. 1944); Runswick v. Floor, 116 Utah 91, 208 
P. 2d 948 (1949); cases cited n. 22, infra. See generally Hornstein, 
Legal Therapeutics: The ‘'‘Salvage” Factor in Counsel Fee Awards, 
69 Harv. L. Rev. 658, 669-679 (1956); Smith, Recovery of Plain-
tiff’s Attorney’s Fees in Corporate Litigation, 40 L. A. Bar Bull. 
15 (1964).

19 Hartman v. Oatman Gold Mining & Milling Co., 22 Ariz. 476, 
198 P. 717 (1921); Greenough v. Coeur D’Alenes Lead Co., 52 
Idaho 599, 18 P. 2d 288 (1932); cf. Riverside Oil & Refining Co. 
v. Lynch, 114 Okla. 198, 243 P. 967 (1925).

20 Allen v. Chase Nat. Bank, 180 Mise. 259, 40 N. Y. S. 2d 245 
(Sup. Ct. 1943), sequel to Allen n . Chase Nat. Bank, 178 Mise. 
536, 35 N. Y. S. 2d 958 (Sup. Ct. 1942).
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was a “common fund” only in the sense that the court’s 
jurisdiction over the corporation as nominal defendant 
made it possible to assess fees against all of the share-
holders through an award against the corporation.21

In many of these instances the benefit conferred is 
capable of expression in monetary terms, if only by 
estimating the increase in market value of the shares 
attributable to the successful litigation. However, an 
increasing number of lower courts have acknowledged 
that a corporation may receive a “substantial benefit” 
from a derivative suit, justifying an award of counsel 
fees, regardless of whether the benefit is pecuniary in 
nature.22 A leading case is Bosch v. Meeker Coopera-
tive Light & Power Assn., 257 Minn. 362, 101 N. W. 2d 
423 (1960), in which a stockholder was reimbursed for 
his expenses in obtaining a judicial declaration that the

21 Cf. Note, Allowance of Counsel Fees Out of a “Fund in 
Court”: The New Jersey Experience, 17 Rutgers L. Rev. 634, 
638-643 (1963).

22 See Schechtman n . Wolfson, 244 F. 2d 537, 540 (C. A. 2d Cir. 
1957); Grant v. Hartman Ranch Co., 193 Cal. App. 2d 497, 14 Cal. 
Rptr. 531 (1961); Treves v. Servel, Inc., 38 Del. Ch. 483, 154 A. 
2d 188 (Del. Sup. Ct. 1959); Saks v. Gamble, 38 Del. Ch. 504, 154 
A. 2d 767 (1958); Yap v. Wah Yen Ki Tuk Tsen Nin Hue, 43 Haw. 
37, 42 (1958); Berger n . Amana Society, 253 Iowa 378, 387, 111 
N. W. 2d 753, 758 (1962); Bosch v. Meeker Cooperative Light 
& Power Assn., 257 Minn. 362, 101 N. W. 2d 423 (1960); 
Eisenberg v. Central Zone Property Corp., 1 App. Div. 2d 353, 149 
N. Y. S. 2d 840 (Sup. Ct. 1956), aff’d per curiam, 3 N. Y. 2d 729, 
143 N. E. 2d 516 (1957); Martin Foundation v. Phillip-J ones Corp., 
283 App. Div. 729, 127 N. Y. S. 2d 649 (Sup. Ct. 1954); Abrams v. 
Textile Realty Corp., 197 Mise. 25, 93 N. Y. S. 2d 808 (Sup. Ct. 
1949); 97 N. Y. S. 2d 492 (op. of Referee); Long Park, Inc. v. 
Trenton-New Brunswick Theatres Co., 274 App. Div. 988, 84 
N. Y. S. 2d 482 (Sup. Ct. 1948), aff’d per curiam, 299 N. Y. 718, 
87 N. E. 2d 126 (1949); Smith, supra, n. 18; Shareholder Suits: 
Pecuniary Benefit Unnecessary for Counsel Fee Award, 13 Stan. L. 
Rev. 146 (1960).
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election of certain of the corporation’s directors was 
invalid. The Supreme Court of Minnesota stated:

“Where an action by a stockholder results in a sub-
stantial benefit to a corporation he should recover 
his costs and expenses. . . . [A] substantial bene-
fit must be something more than technical in its 
consequence and be one that accomplishes a result 
which corrects or prevents an abuse which would be 
prejudicial to the rights and interests of the cor-
poration or affect the enjoyment or protection of 
an essential right to the stockholder’s interest.” Id., 
at 366-367, 101 N. W. 2d, at 426-427.

In many suits under § 14 (a), particularly where the 
violation does not relate to the terms of the transaction 
for which proxies are solicited, it may be impossible 
to assign monetary value to the benefit. Nevertheless, 
the stress placed by Congress on the importance of fair 
and informed corporate suffrage leads to the conclusion 
that, in vindicating the statutory policy, petitioners have 
rendered a substantial service to the corporation and its 
shareholders. Cf. Bakery Workers Union v. Ratner, 118 
U. S. App. D. C. 269, 274, 335 F. 2d 691, 696 (1964). 
Whether petitioners are successful in showing a need for 
significant relief may be a factor in determining whether 
a further award should later be made. But regardless of 
the relief granted, private stockholders’ actions of this 
sort “involve corporate therapeutics,”23 and furnish a 
benefit to all shareholders by providing an important 
means of enforcement of the proxy statute.24 To award 
attorneys’ fees in such a suit to a plaintiff who has suc-
ceeded in establishing a cause of action is not to saddle 
the unsuccessful party with the expenses but to impose

23 Murphy v. North American Light & Power Co., 33 F. Supp. 567, 
570 (D. C. S. D. N. Y. 1940).

24 Cf. Homstein, supra, n. 18, at 659, 662-663.
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them on the class that has benefited from them and that 
would have had to pay them had it brought the suit.

For the foregoing reasons we conclude that the judg-
ment of the Court of Appeals should be vacated and 
the case remanded to that court for further proceed-
ings consistent with this opinion.

It is so ordered.

Mr . Justice  Black , concurring in part and dissenting 
in part.

I substantially agree with Parts II and III of the 
Court’s opinion holding that these stockholders have 
sufficiently proved a violation of § 14 (a) of the Securities 
Exchange Act of 1934 and are thus entitled to re-
cover whatever damages they have suffered as a result 
of the misleading corporate statements, or perhaps to an 
equitable setting aside of the merger itself. I do not 
agree, however, to what appears to be the holding in 
Part IV that stockholders who hire lawyers to prosecute 
their claims in such a case can recover attorneys’ fees 
in the absence of a valid contractual agreement so pro-
viding or an explicit statute creating such a right of 
recovery. The courts are interpreters, not creators, of 
legal rights to recover and if there is a need for recovery 
of attorneys’ fees to effectuate the policies of the Act 
here involved, that need should in my judgment be met 
by Congress, not by this Court.
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TURNER v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT

No. 190. Argued October 15, 1969—Decided January 20, 1970

Narcotics agents stopped a car in which petitioner was riding and 
found a package, which petitioner had thrown away, containing 
about 15 grams of a cocaine and sugar mixture, 5% of which 
was cocaine, and a package in the car weighing about 48 grams 
consisting of a total of 275 glassine bags containing a heroin 
mixture, 15.2% of which was heroin. Petitioner was indicted 
and convicted of four narcotics violations: (1) knowingly receiv-
ing, concealing, and facilitating the transportation and concealment 
of heroin knowing the heroin had been illegally imported into the 
United States, in violation of 21 U. S. C. § 174; (2) knowingly 
purchasing, possessing, dispensing, and distributing heroin not in 
or from the original stamped package, in violation of 26 U. S. C. 
§ 4704 (a); (3) same as the first offense with regard to the 
cocaine seized; and (4) same as the second offense with regard 
to the cocaine. At the trial the Government presented evidence 
of the seizure of the packages but offered no evidence on the 
origin of the drugs, and petitioner did not testify. Section 174 
provides that when a “defendant is shown to have or to have had 
possession of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless the defendant 
explains the possession to the satisfaction of the jury.” Section 
4704 (a) states that: “It shall be unlawful for any person to 
purchase, sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original stamped 
package; and the absence of appropriate taxpaid stamps from 
narcotic drugs shall be prima facie evidence of a violation of this 
subsection ...” With respect to the first and third offenses, 
the trial judge charged the jury in accord with § 174 that it 
could infer from petitioner’s unexplained possession of the heroin 
and cocaine that petitioner knew the drugs had been illegally 
imported. With respect to the second and fourth offenses, the 
trial judge read to the jury the prima facie evidence provision of 
§4704 (a). In the Court of Appeals petitioner argued that the 
judge’s instructions on the inferences that the jury might draw 
from unexplained possession of the drugs violated his privilege
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against self-incrimination by penalizing him for not testifying. 
The Court of Appeals rejected this claim and affirmed, finding 
that the inferences were permissible under prior decisions. Held:

1. The trial court’s instructions on the inference that might be 
drawn under § 174 with respect to petitioner’s possession of heroin 
did not violate his right to be convicted only on a finding of guilt 
beyond a reasonable doubt and did not place impermissible pres-
sure on him to testify in his own defense. Pp. 405-418.

(a) Since it is abundantly clear that little, if any, heroin is 
made in this country and that therefore virtually all heroin con-
sumed in the United States is illegally imported, § 174 is valid 
insofar as it permits a jury to infer that heroin possessed here 
is a smuggled drug, whether judged by the more-likely-than-not 
standard applied in Leary v. United States, 395 U. S. 6, or by 
the more exacting reasonable-doubt standard. Pp. 408-416.

(b) While there is no proof that petitioner knew who smug-
gled his heroin or how the smuggling was done, he, like others 
who sell or distribute the drug, was undoubtedly aware of the 
“high probability” that the heroin in his possession originated in 
a foreign country. Pp. 416-418.

2. The presumption under § 174 will not support petitioner’s 
conviction with respect to the possession of cocaine, as the facts 
show that much more cocaine is lawfully produced in, than is 
smuggled into, this country and that the amount of cocaine stolen 
from legal sources is sufficiently large to negate the inference 
that petitioner’s cocaine came from abroad or that he must have 
known that it did. Pp. 418-419.

3. The conviction under § 4704 (a) with respect to heroin is 
affirmed. Pp. 419-422.

(a) The evidence that petitioner possessed the heroin pack-
aged in 275 glassine bags without revenue stamps attached estab-
lished that the heroin was in the process of being distributed, an 
act proscribed by the statute. P. 420.

(b) When a jury returns a guilty verdict on a count charg-
ing several acts in the conjunctive, as here, the verdict normally 
stands if evidence is sufficient with respect to any one of the acts 
charged. P. 420.

(c) The conviction can also be sustained on the basis of the 
inference in § 4704 (a) of purchasing the heroin not in or from 
a stamped package, as there is no reasonable doubt that the 
possessor of heroin, who presumably purchased it, did not pur-
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chase it in or from an original stamped package in view of the 
fact that no lawfully manufactured or lawfully imported heroin 
is found in this country. Pp. 421-422.

4. Petitioner’s conviction with respect to cocaine based on the 
§ 4704 (a) inference is not based upon sufficient evidence. Pp. 
422-424.

(a) Petitioner’s bare possession of a small quantity of a 
cocaine and sugar mixture does not establish that he was dis-
pensing or distributing the drug. P. 423.

(b) The possibility that petitioner either stole the cocaine 
in or from a stamped package or obtained it from a stamped 
package in the possession of a thief is sufficiently real that a 
conviction cannot be rested solely upon the presumption. Pp. 
423-424.

(c) To the extent that Casey v. United States, 276 U. S. 
413, gives general approval to the § 4704 (a) presumption, it is 
limited by this decision. P. 424.

404 F. 2d 782, affirmed in part and reversed in part.

Josiah E. DuBois, Jr., by appointment of the Court, 
395 U. S. 973, argued the cause and filed a brief for 
petitioner.

Lawrence G. Wallace argued the cause for the United 
States. With him on the brief were Solicitor General 
Griswold, Assistant Attorney General Wilson, Jerome M. 
Feit, and Sidney M. Glazer.

Steven R. Rivkin argued the cause and filed a brief 
for Cleveland Burgess as amicus curiae urging reversal.

Mr . Justice  White  delivered the opinion of the Court.
Petitioner was found guilty by a jury on four counts 

charging violations of the federal narcotics laws. The 
issue before us is the validity of the provisions of § 2 
of the Act of February 9, 1909, 35 Stat. 614, as amended, 
21 U. S. C. § 174, and 26 U. S. C. § 4704 (a) which 
authorize an inference of guilt from the fact of possession 
of narcotic drugs, in this case heroin and cocaine.
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The charges arose from seizures by federal narcotics 
agents of two packages of narcotics. On June 1, 1967, 
Turner and two companions were arrested in Weehawken, 
New Jersey, shortly after their automobile emerged from 
the Lincoln Tunnel. While the companions were being 
searched but before Turner was searched, the arresting 
agents saw Turner throw a package to the top of a nearby 
wall. The package was retrieved and was found to be 
a foil package weighing 14.68 grams and containing a 
mixture of cocaine hydrochloride and sugar, 5% of which 
was cocaine. Government agents thereafter found a 
tinfoil package containing heroin under the front seat 
of the car. This package weighed 48.25 grams and con-
tained a mixture of heroin, cinchonal alkaloid, mannitol, 
and sugar, 15.2% of the mixture being heroin. Unlike 
the cocaine mixture, the heroin mixture was packaged 
within the tinfoil WTapping in small double glassine bags; 
in the single tinfoil package there were 11 bundles of 
bags, each bundle containing 25 bags (a total of 275 
bags). There were no federal tax stamps affixed to the 
package containing the cocaine or to the glassine bags 
or outer wrapper enclosing the heroin.

Petitioner was indicted on two counts relating to the 
heroin and two counts relating to the cocaine. The first 
count charged that Turner violated 21 U. S. C. § 1741

1 Insofar as here relevant, this section provides:
“Whoever fraudulently or knowingly imports or brings any 

narcotic drug into the United States or any territory under its 
control or jurisdiction, contrary to law, or receives, conceals, buys, 
sells, or in any manner facilitates the transportation, concealment, 
or sale of any such narcotic drug after being imported or brought in, 
knowing the same to have been imported or brought into the United 
States contrary to law, or conspires to commit any of such acts in 
violation of the laws of the United States, shall be imprisoned . . . .

“Whenever on trial for a violation of this section the defendant 
is shown to have or to have had possession of the narcotic drug, 
such possession shall be deemed sufficient evidence to authorize
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by receiving, concealing, and facilitating the transporta-
tion and concealment of heroin while knowing that the 
heroin had been unlawfully imported into the United 
States. The third count charged the same offense with 
regard to the cocaine seized. The second count charged 
that petitioner purchased, possessed, dispensed, and dis-
tributed heroin not in or from the original stamped pack-
age in violation of 26 U. S. C. § 4704 (a).* 2 The fourth 
count made the same charge with regard to the cocaine.

At the trial, the Government presented the evidence 
of the seizure of the packages containing heroin and 
cocaine but presented no evidence on the origin of the 
drugs possessed by petitioner. Petitioner did not testify. 
With regard to Counts 1 and 3, the trial judge 
charged the jury in accord with the statute that the 
jury could infer from petitioner’s unexplained possession 
of the heroin and cocaine that petitioner knew that the 
drugs he possessed had been unlawfully imported. With 
regard to Counts 2 and 4, the trial judge read to 
the jury the statutory provision making possession of 
drugs not in a stamped package “prima facie evidence” 
that the defendant purchased, sold, dispensed, or dis-

conviction unless the defendant explains the possession to the 
satisfaction of the jury.”
Heroin, a derivative of opium, and cocaine, a product of coca leaves, 
are within the meaning of the term “narcotic drug” as used in 21 
U. S. C. § 174. See 21 U. S. C. § 171 (which refers to § 3228 (g) 
of Int. Rev. Code of 1939, now 26 U. S. C. §4731 (a)).

2 “It shall be unlawful for any person to purchase, sell, dispense, 
or distribute narcotic drugs except in the original stamped package 
or from the original stamped package; and the absence of appro-
priate taxpaid stamps from narcotic drugs shall be prima facie 
evidence of a violation of this subsection by the person in whose 
possession the same may be found.”
The term “narcotic drugs’’ is defined to include derivatives of opium 
and products of coca leaves. 26 U. S. C. § 4731 (a).
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tributed the drugs not in or from a stamped package. 
The jury returned a verdict of guilty on each count. 
Petitioner was sentenced to consecutive terms of 10 years’ 
imprisonment on the first and third counts; a five-year 
term on the second count was to run concurrently with 
the term on the first count and a five-year term on the 
fourth count was to run concurrently with the term on 
the third count.

On appeal to the Court of Appeals for the Third Cir-
cuit, petitioner argued that the trial court’s instructions 
on the inferences that the jury might draw from unex-
plained possession of the drugs constituted violations of 
his privilege against self-incrimination by penalizing him 
for not testifying about his possession of the drugs. The 
Court of Appeals rejected this claim and affirmed, finding 
that the inferences from possession authorized by the 
statutes were permissible under prior decisions of this 
Court and that therefore there was no impermissible 
penalty imposed on petitioner’s exercise of his right not 
to testify. 404 F. 2d 782 (1968). After the Court of 
Appeals’ decision in this case, this Court held that a 
similar statutory presumption applicable to the posses-
sion of marihuana was unconstitutional as not having 
a sufficient rational basis. Leary v. United States, 395 
U. S. 6 (1969). We granted a writ of certiorari in this 
case to reconsider in light of our decision in Leary 
whether the inferences authorized by the statutes here 
at issue are constitutionally permissible when applied 
to the possession of heroin and cocaine. 395 U. S. 933.

I
The statutory inference created by § 174 has been 

upheld by this Court with respect to opium and heroin, 
Yee Hem v. United States, 268 U. S. 178 (1925) ; Roviaro 
v. United States, 353 U. S. 53 (1957), as well as by an
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unbroken line of cases in the courts of appeals.3 Sim-
ilarly, in a case involving morphine, this Court has re-
jected a constitutional challenge to the inference author-
ized by §4704 (a). Casey v. United States, 276 U. S. 
413 (1928).

Leary v. United States, supra, dealt with a statute, 
21 U. S. C. § 176a, providing that possession of mari-
huana, unless explained to the jury’s satisfaction, 
“shall be deemed sufficient evidence to authorize con-
viction” for smuggling, receiving, concealing, buying, 
selling, or facilitating the transportation, concealment, or 
sale of the drug, knowing that it had been illegally im-
ported. Referring to prior cases4 holding that a statute 
authorizing the inference of one fact from the proof of 
another in criminal cases must be subjected to scrutiny 
by the courts to prevent “conviction upon insufficient 
proof,” 395 U. S., at 37, the Court read those cases as

3 Decisions of the courts of appeals accepting application of the 
presumption to persons found in possession of opium, morphine, or 
heroin include Gee Woe v. United States, 250 F. 428 (C. A. 5th 
Cir.), cert, denied, 248 U. S. 562 (1918) (smoking opium); Charley 
Toy v. United States, 266 F. 326 (C. A. 2d Cir.), cert, denied, 254 
U. S. 639 (1920) (smoking opium); Copperthwaite v. United States, 
37 F. 2d 846 (C. A. 6th Cir. 1930) (morphine); United States v. 
Liss, 105 F. 2d 144 (C. A. 2d Cir. 1939) (morphine); Dear Check 
Quong v. United States, 82 U. S. App. D. C. 8, 160 F. 2d 251 
(1947) (unspecified narcotics); Cellino v. United States, 276 F. 2d 
941 (C. A. 9th Cir. 1960) (heroin); Walker v. United States, 285 F. 
2d 52 (C. A. 5th Cir. 1960) (heroin); United States v. Savage, 
292 F. 2d 264 (C. A. 2d Cir.), cert, denied, 368 U. S. 880 (1961) 
(heroin); United States v. Gibson, 310 F. 2d 79 (C. A. 2d Cir. 
1962) (heroin); Lucero v. United States, 311 F. 2d 457 (C. A. 10th 
Cir. 1962), cert, denied sub nom. Maestas v. United States, 372 
U. 8. 936 (1963) (heroin); Garcia N. United States, 373 F. 2d 806 
(C. A. 10th Cir. 1967) (heroin).

4Especially Tot v. United States, 319 U. S. 463 (1943), United 
States v. Gainey, 380 U. S. 63 (1965), and United States n . Romano, 
382 U. S. 136 (1965).
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requiring the invalidation of the statutorily authorized 
inference “unless it can at least be said with substantial 
assurance that the presumed fact is more likely than not 
to flow from the proved fact on which it is made to 
depend.” 395 U. S., at 36. Since, judged by this stand-
ard, the inference drawn from the possession of mari-
huana was invalid, it was unnecessary to “reach the ques-
tion whether a criminal presumption which passes muster 
when so judged must also satisfy the criminal ‘reason-
able-doubt’ standard if proof of the crime charged or 
an essential element thereof depends upon its use.” 395 
U. S., at 36 n. 64.

We affirm Turner’s convictions under §§174 and 
4704 (a) with respect to heroin (Counts 1 and 2) but 
reverse the convictions under these sections with respect 
to cocaine (Counts 3 and 4).

II
We turn first to the conviction for trafficking in heroin 

in violation of § 174. Count 1 charged Turner with 
(1) knowingly receiving, concealing, and transporting 
heroin which (2) was illegally imported and which 
(3) he knew was illegally imported. See Harris v. United 
States, 359 U. S. 19, 23 (1959). For conviction, it was 
necessary for the Government to prove each of these 
three elements of the crime to the satisfaction of the 
jury beyond a reasonable doubt. The jury was so in-
structed and Turner was found guilty.

The proof was that Turner had knowingly possessed 
heroin; since it is illegal to import heroin or to manu-
facture it here,5 he was also chargeable with knowing 
that his heroin had an illegal source. For all practical 
purposes, this was the Government’s case. The trial 
judge, noting that there was no other evidence of im-

5 See infra, nn. 12, 13.
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portation or of Turner’s knowledge that his heroin had 
come from abroad, followed the usual practice and in-
structed the jury—as § 174 permits but does not re-
quire—that possession of a narcotic drug is sufficient 
evidence to justify conviction of the crime defined in 
§ 174.6

The jury, however, even if it believed Turner had 
possessed heroin, was not required by the instructions 
to find him guilty. The jury was instructed that it was 
the sole judge of the facts and the inferences to be drawn 
therefrom, that all elements of the crime must be proved 
beyond a reasonable doubt, and that the inference author-
ized by the statute did not require the defendant to 
present evidence. To convict, the jury was informed, it 
“must be satisfied by the totality of the evidence irre-

0 Under prior decisions, principally United States v. Gainey, 380 
U. S. 63 (1965), such statutory provisions authorize but do not 
require the trial judge to submit the case to the jury when the 
Government relies on possession alone, authorize but do not require 
an instruction to the jury based on the statute, and authorize but 
do not require the jury to convict based on possession alone. The 
defendant is free to challenge either the inference of illegal impor-
tation or the inference of his knowledge of that fact, or both. 
Harris v. United States, 359 U. S. 19, 23 (1959); Roviaro v. United 
States, 353 U. S. 53, 63 (1957); Yee Hem v. United States, 268 
U. S. 178, 185 (1925); United States v. Peeples, 377 F. 2d 205 
(C. A. 2d Cir. 1967); Chavez v. United States, 343 F. 2d 85 (C. A. 
9th Cir. 1965); Griego v. United States, 298 F. 2d 845 (C. A. 10th 
Cir. 1962). Even when the defendant challenges the validity of 
the inference as applied to his case, the instruction on the statutory 
inference is normally given. See, e. g., McIntyre v. United States, 
380 F. 2d 746 (C. A. 9th Cir.), cert, denied, 389 U. S. 952 (1967); 
United States v. Peeples, supra; Vick v. United States, 113 U. S. 
App. D. C. 12, 304 F. 2d 379 (1962); Griego v. United States, 
supra; Walker v. United States, 285 F. 2d 52 (C. A. 5th Cir. 1960) ; 
United States v. Feinberg, 123 F. 2d 425 (C. A. 7th Cir. 1941), 
cert, denied, 315 U. S. 801 (1942). See also Erwing v. United States, 
323 F. 2d 674 (C. A. 9th Cir. 1963); Caudillo v. United States, 
253 F. 2d 513 (C. A. 9th Cir.), cert, denied sub nom. Romero v. 
United States, 357 U. S. 931 (1958).
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spective of the source from which it comes of the guilt 
of the defendant . . . .” The jury was obligated by its 
instructions to assess for itself the probative force of pos-
session and the weight, if any, to be accorded the statu-
tory inference. If it is true, as the Government con-
tends, that heroin is not produced in the United States 
and that any heroin possessed here must have originated 
abroad, the jury, based on its own store of knowledge, 
may wrell have shared this view and concluded that 
Turner was equally well informed. Alternatively, the 
jury may have been without its own information con-
cerning the sources of heroin, and may have convicted 
Turner in reliance on the inference permitted by the 
statute, perhaps reasoning that the statute represented 
an official determination that heroin is not a domestic 
product.7

Whatever course the jury took, it found Turner guilty 
beyond a reasonable doubt and the question on review is 
the sufficiency of the evidence, or more precisely, the 
soundness of inferring guilt from proof of possession 
alone. Since the jury might have relied heavily on the 
inferences authorized by the statute and included in the 
court’s instructions, our primary focus is on the validity 
of the evidentiary rule contained in § 174.8

7 In United States v. Peeples, supra, the jury, after deliberating 
for a time, asked the judge about the percentage of heroin in the 
United States that is produced illegally in this country. “As there 
was no evidence in the record concerning areas of the world where 
heroin is produced, the judge declined to answer the ... in-
quiry . . . 377 F. 2d, at 208. The defendant was found guilty
by the jury; however, the Court of Appeals reversed for reasons 
not directly related to the trial judge’s treatment of the question 
about the origins of heroin possessed in this country.

8 See Leary v. United States, 395 U. S. 6, 31-32 (1969); United 
States v. Romano, supra, at 138-139 (1965); Bailey v. Alabama, 
219 U. S. 219, 234-235 (1911).

Arguably, in declaring possession to be ample evidence to convict 
for trafficking in illegally imported drugs, Congress in effect has
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We conclude first that the jury was wholly justified 
in accepting the legislative judgment—if in fact that is 
what the jury did—that possession of heroin is equiva-
lent to possessing imported heroin. We have no reason-
able doubt that at the present time heroin is not 
produced in this country and that therefore the heroin 
Turner had was smuggled heroin.

Section 174 or a similar provision has been the law 
since 1909.9 For 60 years defendants charged under the

made possession itself a crime as an incident to its power over 
foreign commerce. Cf. Ferry v. Ramsey, 277 U. S. 88 (1928). 
But the crime defined by the statute is not possession and the 
Court has rejected this basis for sustaining this and similar statutory 
inferences. Leary v. United States, supra, at 34, 37; United States 
v. Romano, supra, at 142-144; Harris n . United States, supra, at 
23; Roviaro v. United States, supra, at 62-63; Tot v. United States, 
supra, at 472.

The Court has also refused to accept the suggestion that since 
the source of his drugs is perhaps more within the defendant’s 
knowledge than the Government’s, it violates no rights of the de-
fendant to permit conviction based on possession alone when the de-
fendant refuses to demonstrate a legal source for his drugs. Leary 
v. United States, supra, at 32-34. See also Tot v. United States, 
supra, at 469-470. The difficulties with the suggested approach 
are obvious: if the Government proves only possession and if posses-
sion is itself insufficient evidence of either importation or knowledge, 
but the statute nevertheless permits conviction where the defendant 
chooses not to explain, the Government is clearly relieved of its obli-
gation to prove its case, unaided by the defendant, and the defendant 
is made to understand that if he fails to explain he can be convicted 
on less than sufficient evidence to constitute a prima facie case. See 
Tot v. United States, supra, at 469.

9 The original provision, applicable to opium and derivatives, was 
contained in the Act of February 9, 1909, § 2, 35 Stat. 614. It 
was revised and extended to cover cocaine and coca leaves by 
the Act of May 26, 1922, § 1, 42 Stat. 596. The provision estab-
lishing the presumption was adopted without extended discussion 
or debate; it was consciously modeled on a provision of §3082
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statute have known that the section authorizes an infer-
ence of guilt from possession alone, that the inference 
is rebuttable by evidence that their heroin originated 
here, and that the inference itself is subject to challenge 
for lack of sufficient connection between the proved fact 
of possession and the presumed fact that theirs was 
smuggled merchandise. Mobile, J. & K. C. R. Co. v. Tur-
nipseed, 219 U. S. 35, 43 (1910). Given the statutory in-
ference and absent rebuttal evidence, as far as a defendant 
is concerned the § 174 crime is the knowing possession of 
heroin. Hence, if he is to avoid conviction, he faces the 
urgent necessity either to rebut or to challenge success-
fully the possession inference by demonstrating the fact 
or the likelihood of a domestic source for heroin, not nec-
essarily by his own testimony but through the testimony 
of others who are familiar with the traffic in drugs, 
whether government agents or private experts. Over the 
years, thousands of defendants, most of them represented 
by retained or appointed counsel, have been convicted 
under § 174. Although there was opportunity in every 
case to challenge or rebut the inference based on posses-
sion, we are cited to no case, and we know of none, where 
substantial evidence showing domestic production of 
heroin has come to light. Instead, the inference author-
ized by the section, although frequently challenged, has 
been upheld in this Court and in countless cases in the 
district courts and courts of appeals, these cases im-
plicitly reflecting the prevailing judicial view that heroin 
is not made in this country but rather is imported from 
abroad. If this view is erroneous and heroin is or has

of the Revised Statutes (now in 18 U. S. C. § 545), originating in 
the Smuggling Act of 1866, § 4, 14 Stat. 179. See H. R. Rep. No. 
1878, 60th Cong., 2d Sess., 1-2 (1909); H. R. Rep. No. 2003, 60th 
Cong., 2d Sess., 1 (1909). See also Sandler, The Statutory Pre-
sumption in Federal Narcotics Prosecutions, 57 J. Crim. L. C. & P. S. 
7 (1966).
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been produced in this country in commercial quantities, it 
is difficult to believe that resourceful lawyers with ad-
versary proceedings at their disposal would not long 
since have discovered the truth and placed it on record.

This view is supported by other official sources. In 
1956, after extensive hearings, the Senate Committee 
on the Judiciary found no evidence that heroin is pro-
duced commercially in this country.10 The President’s 
Commission on Law Enforcement and Administration of 
Justice stated in 1967 that “[a] 11 the heroin that reaches 
the American user is smuggled into the country from

10 In 1955 the Subcommittee on Improvements in the Federal 
Criminal Code of the Senate Committee on the Judiciary held 
hearings throughout the country on the illicit narcotics traffic in 
this country. The subcommittee heard 345 witnesses, including 
government officials, law enforcement officers, and addicts and 
narcotics law violators; the testimony heard covers several thousand 
pages. Hearings on Illicit Narcotics Traffic before the Subcommittee 
on Improvements in the Federal Criminal Code of the Senate Com-
mittee on the Judiciary, 84th Cong., 1st Sess. (1955) (hereinafter cited 
as 1955 Senate Hearings). The evidence gathered in these hear-
ings was the basis of S. 3760, 84th Cong., 2d Sess. (1956). The 
Senate bill contained a section (proposed § 1402, Tit. 18) very 
similar to § 174 but applicable exclusively to heroin; this proposed 
section included the § 174 presumption. Another proposed section 
(proposed § 1403, Tit. 18, enacted with minor changes and now 
codified in 21 U. S. C. § 176b) authorized special, severe penalties for 
the sale of unlawfully imported heroin to juveniles; this section 
contained a provision that possession of heroin was sufficient to 
prove that the heroin had been illegally imported. See S. Rep. 
No. 1997, 84th Cong., 2d Sess., 30 (1956) (proposed §§ 1402, 1403). 
The presumption that heroin found in this country has been illegally 
imported was based on findings of the Committee that foreign 
sources supply all important quantities of heroin circulating in this 
country, id., at 3-7; and these findings were in turn based on ample 
evidence presented to the Subcommittee on Improvements in the 
Federal Criminal Code. See 1955 Senate Hearings 90 (testimony 
of Commissioner Anslinger of the Federal Bureau of Narcotics).
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abroad, the Middle East being the reputed primary point 
of origin.” 11

The factors underlying these judgments may be sum-
marized as follows: First, it is plain enough that it is 
illegal both to import heroin into this country11 12 and 
to manufacture it here; 13 heroin is contraband and is 
subject to seizure.14

Second, heroin is a derivative of opium and can be 
manufactured from opium or from morphine or codeine,

11 President’s Commission on Law Enforcement and Administra-
tion of Justice, Task Force Report: Narcotics and Drug Abuse 3 
(1967) (hereinafter cited as Task Force Report). See also U. N. 
Commission on Narcotic Drugs, Report of the Eighteenth Session, 
U. N. Doc. E/CN.7/455, p. 15 (1963); S. Jeffee, Narcotics—An 
American Plan 12-14, 63-71 (1966).

12 Title 21 U. S. C. § 173 makes it unlawful to import any narcotic 
drug except amounts of crude opium and coca leaves necessary to 
provide for medical and legitimate uses. In addition, for more than 
45 years, it has been unlawful to import opium for the purpose 
of manufacturing heroin. Act of June 7, 1924, 43 Stat. 657 (now 
codified in 21 U. S. C. § 173). Though 21 U. S. C. §513 permits 
the Secretary of the Treasury to authorize the importation of any 
narcotic drug for delivery to governmental officials or to any person 
licensed to use the drugs for scientific purposes, the Secretary has 
never authorized the importation of any heroin under this provision. 
Brief for the United States 18 n. 12.

13 The Narcotics Manufacturing Act of 1960, 74 Stat. 55,21 U. S. C. 
§§ 501-517, prohibits the manufacture of narcotic drugs except under 
a license issued by the Secretary of the Treasury for the production 
of an approved drug. Since heroin is not considered useful for 
medical purposes, no production for medical use has been author-
ized; heroin used in scientific experimentation is supplied entirely 
from quantities seized by law enforcement officials. Brief for the 
United States 17 n. 10.

14 21 U. S. C. § 173. See S. Rep. No. 1997, 84th Cong., 2d Sess, 
7 (1956). In 1956, all heroin then lawfully outstanding was required 
to be surrendered. Act of July 18, 1956, § 201, 70 Stat. 572 (codified 
as 18 U. S. C. § 1402).
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which are also derived from opium.15 Whether heroin 
can be synthesized is disputed, but there is no evidence 
that it is being synthesized in this country.16

Third, opium is derived from the opium poppy which 
cannot be grown in this country without a license.17 No 
licenses are outstanding for commercial cultivation18 and

15 The clandestine manufacture of heroin from opium or morphine 
is said in one report to be “child’s play.” Vaille & Bailleul, 
Clandestine Heroin Laboratories, 5 U. N. Bulletin on Narcotics, No. 4, 
Oct.-Dec. 1953, pp. 1, 6. The possibility of producing heroin from 
codeine (with a yield of about 22%) was first reported in 
Rapoport, Lovell, & Tolbert, The Preparation of Morphine-N- 
methyl-C14, 73 J. Am. Chern. Soc. 5900 (1951), and was verified 
in Gates & Tschudi, The Synthesis of Morphine, 74 J. Am. Chern. 
Soc. 1109 (1952). The Bureau of Narcotics and Dangerous Drugs 
reports that conversion of codeine into morphine (from which 
heroin may be produced) is relatively simple and requires inexpen-
sive equipment but produces an extremely noxious and penetrating 
odor which would make concealment of such conversion operations 
virtually impossible. Supplemental Memorandum for the United 
States 2.

16 The Bureau of Narcotics and Dangerous Drugs reports that it 
knows of no case in which synthetic heroin has been produced; it 
reports that experiments indicate that production of synthetic 
morphine would be extremely difficult. Brief for the United States 
20 n. 17. Amicus Burgess suggests the possibility of synthetic 
production of heroin but cites in support only a case involving an 
unsuccessful attempt to synthesize morphine, United States v. 
Liss, 137 F. 2d 995 (C. A. 2d Cir.), cert, denied, 320 U. S. 773 
(1943). Brief for Cleveland Burgess as Amicus Curiae 11.

17 Opium Poppy Control Act of 1942, 56 Stat. 1045, 21 U. S. C. 
§§ 188-188n.

18 The regulations provide that a license to produce opium 
poppies shall be issued only when it is determined by the Director 
of the Bureau of Narcotics and Dangerous Drugs that the medical 
and scientific needs of the country cannot be met by the importa-
tion of crude opium. 21 CFR §303.5 (a). Imports of crude 
opium have been sufficient to meet all domestic medical and 
scientific needs and the United States is therefore not an opium-
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there is no evidence that the opium poppy is illegally 
grown in the United States.* 19

Fourth, the law forbids the importation of any opium 
product except crude opium required for medical and 
scientific purposes;20 importation of crude opium for 
the purpose of making heroin is specifically forbidden.21 
Sizable amounts of crude opium are legally imported 
and used to make morphine and codeine.22

Fifth, the flow of legally imported opium and of legally 
manufactured morphine and codeine is controlled too 
tightly to permit any significant possibility that heroin 
is manufactured or distributed by those legally licensed 
to deal in opium, morphine, or codeine.23

producing country. Blum & Braunstein, Mind-Altering Drugs and 
Dangerous Behavior: Narcotics, in Task Force Report App. A-2, 
at 40. See also Brief for the United States 23 n. 25.

19 The most recent reported case involving a prosecution for 
unlawful production of opium poppies is Az Din n . United States, 
232 F. 2d 283 (C. A. 9th Cir.), cert, denied, 352 U. S. 827 (1956). 
Unlike the case of marihuana, see Leary, supra, at 42-43, there 
are no reports of the discovery in this country of fields of opium 
poppies requiring destruction. This fact together with the facts 
that opium poppies are hard to conceal because of their color and 
that the harvesting of opium is only economically feasible in 
countries with an abundant supply of cheap labor justifies a con-
clusion that little if any opium poppy production is going on in 
this country. See Brief for the United States 21-23.

20 21 U.S. C. §173.
21 Ibid. See supra, n. 12.
22 In 1966, the United States imported 173,951 kilograms of 

crude opium; in the same year, 715 kilograms of morphine and 
30,662 kilograms of codeine were produced from imported opium. 
U. S. Treasury Department, Bureau of Narcotics, Traffic in Opium 
and Other Dangerous Drugs, Report for the Year Ended Decem-
ber 31, 1967, p. 41 (1968).

23 The manufacture of narcotic drugs is very carefully controlled 
and monitored under the Narcotics Manufacturing Act of 1960, 
74 Stat. 55, 21 U. S. C. §§ 501-517. The subsequent distribution of 
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Sixth, there are recurring thefts of opium, morphine, 
and codeine from legal channels which could be used 
for the domestic, clandestine production of heroin.24 It 
is extremely unlikely that heroin would be made from 
codeine since the process involved produces an unman-
ageable, penetrating stench which it would be very 
difficult to conceal.25 Clandestine manufacture of heroin 
from opium and morphine would not be subject to this 
difficulty; but, even on the extremely unlikely assump-
tion that all opium and morphine stolen each year is 
used to manufacture heroin, the heroin so produced 
would amount to only a tiny fraction (less than 
1%) of the illicit heroin illegally imported and mar-
keted here.26 Moreover, a clandestine laboratory man-

narcotic drugs is controlled and monitored under the laws enforcing 
the taxes imposed on those dealing in narcotic drugs. 26 U. S. C. 
§§ 4701-4707, 4721-4736, 4771-4776.

24 Because of the controls and reporting requirements applicable 
to those handling narcotic drugs, see supra, n. 23, the Bureau of 
Narcotics and Dangerous Drugs can compile accurate figures on the 
quantities of narcotic drugs stolen from legitimate channels. From 
1964 through 1968, total thefts of medical opium per year ranged 
from 9.6 kilograms to 12.9 kilograms; thefts of morphine for the 
same period ranged from 6.7 kilograms to 10.2 kilograms per year; 
annual thefts of codeine for the same years ran between 30.0 kilo-
grams and 81.8 kilograms. Brief for the United States 44. On 
the possibility of clandestine manufacture of heroin from opium, 
morphine, and codeine, see supra, n. 15.

25 See supra, n. 15.
26 Using figures on the number of known addicts and the average 

daily dose, federal agencies estimate that roughly 1,500 kilograms 
of heroin are smuggled into the United States each year. Task 
Force Report 6. The Bureau of Narcotics and Dangerous Drugs 
estimates that no more than about one kilogram of heroin could 
have been produced if all the opium stolen in any recent year 
had been clandestinely converted into heroin. The largest total 
amount of morphine stolen in a recent year would have yielded
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ufacturing heroin has not been discovered in many 
years.* 27

Concededly, heroin could be made in this country, 
at least in tiny amounts. But the overwhelming evi-
dence is that the heroin consumed in the United States

about 10.2 kilograms of heroin if it had all been converted into 
heroin. Brief for the United States 19 n. 15.

If it were assumed that all stolen codeine is converted into heroin, 
the figure for the possible clandestine domestic production of heroin 
would be well over 1% of the total heroin marketed in this 
country. Codeine can be made to yield about 22% heroin. See 
supra, n. 15. Applying this conversion rate to the largest annual 
amount of codeine stolen m the last five years (81.8 kilograms, see 
supra, n. 24) would give a figure of about 18 kilograms for the 
maximum amount of heroin that might have been produced from 
stolen codeine in any recent year. On the assumption that all 
stolen opium, morphine, and codeine is converted into heroin, 
the amount of heroin domestically produced from stolen opium and 
its derivatives w’ould amount to no more than about 30 kilograms, 
only about 2% of the 1,500 kilograms of heroin estimated to be 
illegally imported each year. Whether such a percentage, rather 
than the figure of less than 1% obtained by excluding codeine from 
consideration, would alter our conclusions need not be discussed, 
for the fact that the conversion process creates a stench makes it 
unrealistic to assume that stolen codeine is clandestinely converted 
into heroin. See supra, n. 15.

27 Statement by the United States Delegation on the Illicit Traffic 
to the Twenty-third Session of the U. N. Commission on Narcotic 
Drugs, January 1969, U. N. Doc. SD/E/CN.7/131, Annex A, p. 3. 
One respected work on narcotics makes the claim, without further 
elaboration, that “recent information” leads to the conclusion that 
some illicit laboratories used for the conversion of opium or morphine 
into heroin are located in the United States. D. Maurer & V. Vogel, 
Narcotics and Narcotic Addiction 64 (3d ed. 1967). However, the 
same statement, without elaboration, appears in the 1954 edition of 
the work, D. Maurer & V. Vogel, Narcotics and Narcotics Addiction 
50, and this fact together with the absence of any cited basis 
for the claim and the lack of supporting evidence elsewhere in the 
literature leads us to believe that the statement, if it was ever correct, 
is no longer accurate.
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is illegally imported. To possess heroin is to possess 
imported heroin. Whether judged by the more-likely- 
than-not standard applied in Leary v. United States, 
supra, or by the more exacting reasonable-doubt standard 
normally applicable in criminal cases, § 174 is valid 
insofar as it permits a jury to infer that heroin possessed 
in this country is a smuggled drug. If the jury relied 
on the § 174 instruction, it was entitled to do so.28 29

Given the fact that little if any heroin is made in 
the United States, Turner doubtless knew that the 
heroin he had came from abroad. There is no proof 
that he had specific knowledge of who smuggled his 
heroin or when or how the smuggling was done, but we 
are confident that he was aware of the “high probability” 
that the heroin in his possession had originated in a 
foreign country. Cf. Leary n . United States, supra, at 
45-53.20

It may be that the ordinary jury would not always 
know that heroin illegally circulating in this country is 
not manufactured here. But Turner and others who 
sell or distribute heroin are in a class apart.30 Such

28 It is, of course, possible for the situation to change either through 
the development of a simple method of synthesizing heroin or 
through the creation of substantial clandestine operations utilizing 
opium or morphine which has been illegally imported or which, 
though legally here, has been stolen.

29 The Court in Leary, 395 U. S., at 46 n. 93, employed the defi-
nition of “knowledge” in Model Penal Code § 2.02 (7) (Proposed 
Official Draft, 1962):
“When knowledge of the existence of a particular fact is an element 
of an offense, such knowledge is established if a person is aware of 
a high probability of its existence, unless he actually believes that 
it does not exist.”

30 Though the federal narcotics laws are in terms applicable to 
most possessors of illicit drugs regardless of whether the possessor 
is a user or a dealer, the enforcement efforts of the Bureau of Nar-
cotics and Dangerous Drugs are directed to the development of
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people have regular contact with a drug which they know 
cannot be legally bought or sold; their livelihood depends 
on its availability; some of them have actually engaged 
in the smuggling process. The price, supply, and quality 
vary widely; * 31 the market fluctuates with the ability 
of smugglers to outwit customs and narcotics agents at 
home and abroad.32 The facts concerning heroin are 
available from many sources, frequently in the popular 
media. “Common sense” (Leary v. United States, supra, 
at 46) tells us that those who traffic in heroin will 
inevitably become aware that the product they deal in 
is smuggled,33 unless they practice a studied ignorance to 
which they are not entitled.34 We therefore have little 
doubt that the inference of knowledge from the fact of 
possessing smuggled heroin is a sound one; hence the 
court’s instructions on the inference did not violate the 
right of Turner to be convicted only on a finding of guilt

evidence against “major sources of supply, wholesale peddlers, inter-
state and international violators.” Hearings on the Narcotic 
Rehabilitation Act of 1966 before a Special Subcommittee of the 
Senate Committee on the Judiciary, 89th Cong., 2d Sess., 448 (1966) 
(hereinafter cited as 1966 Senate Hearings) (testimony of Commis-
sioner Giordano of the Federal Bureau of Narcotics). The undis-
puted evidence that Turner possessed 275 glassine bags of heroin 
clearly shows that Turner was more than a mere user of heroin 
and was engaged in the distribution of the drug.

31 See Task Force Report 3. See also 1955 Senate Hearings 3889, 
4219.

32 For example, a seizure of a large amount of pure heroin in 
Montreal, Canada, caused a “panic” in New York City that lasted 
almost three months. 1966 Senate Hearings 87.

33 Such a conclusion is also justified with regard to those users 
and addicts who frequently purchase supplies of heroin on the 
retail market. Such persons are of course aware of the variations 
in price and availability of the drug and of the fact that the success 
of anti-smuggling efforts of law enforcement officials affects the 
supply of heroin on the market. See supra, this page and nn. 31, 32.

34 See Griego v. United States, 298 F. 2d 845, 849 (C. A. 10th 
Cir. 1962).
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beyond a reasonable doubt and did not place impermis-
sible pressure upon him to testify in his own defense.35 
His conviction on Count 1 must be affirmed.

Ill
Turning to the same § 174 presumption with respect 

to cocaine, we reach a contrary result. In Erwing v. 
United States, 323 F. 2d 674 (C. A. 9th Cir. 1963), a 
case involving a prosecution for dealing in cocaine, two 
experts had testified, one for the Government and one for 
the defense. It was apparent from the testimony that 
while it is illegal to import cocaine, coca leaves, from 
which cocaine is prepared, are legally imported for proc-
essing into cocaine to be used for medical purposes. 
There was no evidence that sizable amounts of cocaine 
are either legally imported or smuggled. The trial court 
instructed on the § 174 presumption and conviction 
followed, but the Court of Appeals for the Ninth Circuit 
reversed, finding the presumption insufficiently sound 
to permit conviction.

Supplementing the facts presented in Erwing, supra, 
the United States now asserts that substantial amounts 
of cocaine are smuggled into the United States. However, 
much more cocaine is lawfully produced in this country 
than is smuggled into this country.36 The United States

35 “The same situation might present itself if there were no statu-
tory presumption and a prima facie case of concealment with 
knowledge of unlawful importation were made by the evidence. 
The necessity of an explanation by the accused w’ould be quite 
as compelling in that case as in this; but the constraint upon him 
to give testimony would arise there, as it arises here, simply from 
the force of circumstances and not from any form of compulsion 
forbidden by the Constitution.” Yee Hem v. United States, 268 
U.S. 178, 185 (1925).

36 In 1966, 609 kilograms of cocaine were produced. U. S. Treas-
ury Department, Bureau of Narcotics, Traffic in Opium and Other 
Dangerous Drugs, Report for the Year Ended December 31, 1967, 
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concedes that thefts from legal sources, though totaling 
considerably less than the total smuggled,37 are still suffi-
ciently large to make the § 174 presumption invalid as 
applied to Turner’s possession of cocaine.38 Based on 
our own examination of the facts now before us, we 
reach the same conclusion. Applying the more-likely- 
than-not standard employed in Leary, supra, we cannot 
be sufficiently sure either that the cocaine that Turner 
possessed came from abroad or that Turner must have 
known that it did. The judgment on Count 3 must be 
reversed.39

IV
26 U. S. C. § 4704 (a)40 makes it unlawful to purchase, 

sell, dispense, or distribute a narcotic drug not in or from 
the original package bearing tax stamps. In this case, 
Count 2 charged that Turner knowingly purchased, dis-
pensed, and distributed heroin hydrochloride not in or

p. 42 (1968). Annual seizures of cocaine at ports and borders 
for the years 1963 through 1967 ranged from 1.44 kilograms to 17.71 
kilograms; the Bureau of Narcotics and Dangerous Drugs estimates 
that no more than about 10% of cocaine that is attempted to be 
smuggled into the United States is discovered and seized at ports 
and borders. Brief for the United States 31 n. 31.

37 From 1963 through 1968, the amount of cocaine stolen from 
legal channels annually ranged from 2.8 kilograms to 6.2 kilograms. 
Brief for the United States 44.

38 Brief for the United States 28-32.
39 Since the illegal possessor’s only source of domestic cocaine is 

that which is stolen, the United States urges that the § 174 pre-
sumption may be valid with respect to sellers found with much 
larger amounts of cocaine than Turner had, amounts which, it is 
claimed, are too large to have been removed from legal channels 
and which must therefore have been smuggled. Brief for the 
United States 31. We find it unnecessary to deal with these prob-
lems and postpone their consideration to another day, hopefully 
until after the facts have been presented in an adversary context in 
the district courts.

49 See supra, n. 2.
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from the original stamped package.41 Count 4 made 
the identical charge with respect to cocaine. Section 
4704 (a) also provides that the absence of appropriate 
tax stamps shall be prima facie evidence of a violation 
by the person in whose possession the drugs are found. 
This provision was read by the trial judge to the jury.

The conviction on Count 2 with respect to heroin 
must be affirmed. Since the only evidence of a viola-
tion involving heroin was Turner’s possession of the 
drug, the jury to convict must have believed this evi-
dence. But part and parcel of the possession evidence 
and indivisibly linked with it, was the fact that Turner 
possessed some 275 glassine bags of heroin without 
revenue stamps attached. This evidence, without more, 
solidly established that Turner’s heroin was packaged to 
supply individual demands and was in the process of 
being distributed, an act barred by the statute. The 
general rule is that when a jury returns a guilty 
verdict on an indictment charging several acts in the 
conjunctive, as Turner’s indictment did, the verdict 
stands if the evidence is sufficient with respect to any 
one of the acts charged.42 Here the evidence proved 
Turner was distributing heroin. The status of the case 
with respect to the other allegations is irrelevant to the

41 The indictment charged Turner with possessing heroin as well 
as purchasing, dispensing, and distributing the drug. The instruc-
tions to the jury made the same error. No objection was made in 
the trial court and the issue was not raised in the Court of Appeals 
or in this Court. The error was harmless in any event since the 
possession evidence proved that Turner was distributing heroin. See 
infra, this page.

42 Crain v. United States, 162 U. S. 625, 634-636 (1896); Smith 
v. United States, 234 F. 2d 385, 389-390 (C. A. 5th Cir. 1956); 
Price v. United States, 150 F. 2d 283 (C. A. 5th Cir. 1945), cert, 
denied, 326 U. S. 789 (1946). See also Claassen v. United States, 
142 U. S. 140 (1891); The Confiscation Cases, 20 Wall. 92, 104 
(1874).
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validity of Turner’s conviction. So, too, the instruc-
tion on the presumption is beside the point, since even 
if invalid, it was harmless error; the jury must have 
believed the possession evidence which in itself estab-
lished a distribution barred by the statute.

Moreover, even if the evidence as to possession is 
viewed as not in itself proving that Turner was distrib-
uting heroin, his conviction must be affirmed. True, the 
statutory inference, which on this assumption would 
assume critical importance, could not be sustained inso-
far as it authorized an inference of dispensing or dis-
tributing (or of selling if that act had been charged), 
for the bare fact of possessing heroin is far short of 
sufficient evidence from which to infer any of these 
acts. Cf. Tot v. United States, 319 U. S. 463 (1943); 
United States v. Romano, 382 U. S. 136 (1965). But the 
inference of purchasing in or from an unstamped package 
is another matter.

Those possessing heroin have secured it from some 
source. The act of possessing is itself sufficient proof 
that the possessor has not received it in or from the 
original stamped package, since it is so extremely unlikely 
that a package containing heroin would ever be legally 
stamped. All heroin found in this country is illegally 
imported. Those handling narcotics must register;43 reg-
istered persons do not deal in heroin and only registered 
importers and manufacturers are permitted to purchase 
stamps.44 For heroin to be found in a stamped package, 
stamps would have to be stolen and fixed to the heroin 
container and even then the stamps would immunize the 
transactions in the drug only from prosecution under 
§ 4704 (a); all other laws against transactions in heroin 
would be unaffected by the presence of the stamps.

43 26 U. S. C. §§ 4721, 4722. See also 26 U. S. C. § 4702 (a) 
(2)(C).

44 26 CFR §§ 151.130, 151.41.
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There can thus be no reasonable doubt that one who 
possesses heroin did not obtain it from a stamped 
package.

Even so, obtaining heroin other than in the original 
stamped package is not a crime under §4704 (a). Of 
the various ways of acquiring heroin, e. g., by gift, theft, 
bailment or purchase, only purchasing is proscribed by 
the section. Since heroin is a high-priced product,45 
it would be very unreasonable to assume that any sizable 
number of possessors have not paid for it, one way or 
another. Perhaps a few acquire it by gift and some 
heroin undoubtedly is stolen, but most users may be 
presumed to purchase what they use. The same may be 
said for those who sell, dispense, or distribute the drug. 
There is no reasonable doubt that a possessor of heroin 
who has purchased it did not purchase the heroin in or 
from the original stamped package. We thus would 
sustain the conviction on Count 2 on the basis of a 
purchase not in or from a stamped package even if the 
evidence of packaging did not point unequivocally to 
the conclusion that Turner was distributing heroin not 
in a stamped package.

V
Finally, we consider the validity of the § 4704 (a) 

presumption with respect to cocaine. The evidence was 
that while in the custody of the police, Turner threw 
away a tinfoil package containing a mixture of cocaine 
and sugar, which, according to the Government, is not 
the form in w’hich cocaine is distributed for medicinal 
purposes.46 Unquestionably, possession was amply 
proved by the evidence, which the jury must have be-
lieved since it returned a verdict of guilty. But the

45 Heroin is reported to sell for around $5 per “bag” or packet. 
Task Force Report 3.

46 Brief for the United States 33.
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evidence with respect to Turner’s possession of cocaine 
does not so surely demonstrate that Turner was in the 
process of distributing this drug. Would the jury auto-
matically and unequivocally know that Turner was dis-
tributing cocaine simply from the fact that he had 14.68 
grams of a cocaine and sugar mixture? True, his pos-
session of heroin proved that he was dealing in drugs, 
but having a small quantity of a cocaine and sugar 
mixture is itself consistent with Turner’s possessing the 
cocaine not for sale but exclusively for his personal use.

Since Turner’s possession of cocaine did not constitute 
an act of purchasing, dispensing, or distributing, the 
instruction on the statutory inference becomes critical. 
As in the case of heroin, bare possession of cocaine is 
an insufficient predicate for concluding that Turner was 
dispensing or distributing. As for the remaining pos-
sible violation, purchasing other than in or from the 
original stamped package, the presumption, valid as to 
heroin, is infirm as to cocaine.

While one can be confident that cocaine illegally 
manufactured from smuggled coca leaves or illegally 
imported after manufacturing would not appear in a 
stamped package at any time, cocaine, unlike heroin, is 
legally manufactured in this country;47 and we have held 
that sufficient amounts of cocaine are stolen from legal 
channels to render invalid the inference authorized in 
§ 174 that any cocaine possessed in the United States is 
smuggled cocaine. Supra, at 418-419. Similar reasoning 
undermines the § 4704 (a) presumption that a defend-
ant’s possession of unstamped cocaine is prima facie 
evidence that the drug was purchased not in or from 
the original stamped container. The thief who steals 
cocaine very probably obtains it in or from a stamped 
package. There is a reasonable possibility that Turner

47 See supra, n. 36.



424 OCTOBER TERM, 1969

Mar sha ll , J., concurring in judgment 396U.S.

either stole the cocaine himself or obtained it from a 
stamped package in possession of the actual thief. The 
possibility is sufficiently real that a conviction resting 
on the § 4704 (a) presumption cannot be deemed a 
conviction based on sufficient evidence. To the extent 
that Casey v. United States, 276 U. S. 413 (1928), is read 
as giving general approval to the § 4704 (a) presumption, 
it is necessarily limited by our decision today. Turner’s 
conviction on Count 4 must be reversed.

For the reasons stated above, we affirm the judgment 
of conviction as to Counts 1 and 2 and reverse the 
judgment of conviction as to Counts 3 and 4.

It is so ordered.

Mr . Justice  Marshall , concurring in the judgment.
I concur in the judgment of the Court, affirming peti-

tioner’s conviction on Counts 1 and 2 and reversing his 
conviction on Counts 3 and 4. In so doing, however, I 
can agree with the majority on Count 2 only insofar 
as it concludes that evidence of possession of 275 glassine 
bags of heroin proved beyond a reasonable doubt that 
Turner was distributing heroin in violation of 26 U. S. C. 
§ 4704 (a). That same evidence does not establish that 
he had purchased the heroin in violation of that statute.

The opinion of the Court establishes convincingly the 
virtual certainty that the heroin in Turner’s possession 
had been illegally imported into the country. It was 
thus proper with regard to Count 1 for the trial judge 
to instruct the jurors in effect that if they found that 
Turner did indeed possess the drug, they could infer 
that the heroin had been illegally imported and impute 
knowledge of that fact to Turner. However, the in-
struction that possession is prima facie evidence of a 
violation of § 4704 (a) is quite different. It may be true 
that most persons who possess heroin have purchased 
it not in or from a stamped package. However, Turner
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himself may well have obtained the heroin involved here 
in any of a number of ways—for example, by stealing it 
from another distributor, or by manufacturing or other-
wise acquiring it abroad and smuggling it into this coun-
try. Given the dangers that are inherent in any statu-
tory presumption or inference, some of which are set 
out in the dissenting opinion of Mr . Just ice  Black , I 
cannot agree with the wholly speculative and conjectural 
holding that because Turner possessed heroin he must 
have purchased it in violation of §4704 (a).

Mr . Just ice  Black , with whom Mr . Justi ce  Douglas  
joins, dissenting.

Few if any decisions of this Court have done more 
than this one today to undercut and destroy the due 
process safeguards the federal Bill of Rights specifically 
provides to protect defendants charged with crime in 
United States courts. Among the accused’s Bill of 
Rights’ guarantees that the Court today weakens are:

1. His right not to be compelled to answer for a 
capital or otherwise infamous crime unless on a present-
ment or indictment of a grand jury;

2. The right to be informed of the nature and cause 
of the accusation against him;

3. The right not to be compelled to be a witness against 
himself ;

4. The right not to be deprived of life, liberty, or 
property without due proess of law;

5. The right to be confronted with the witnesses 
against him;

6. The right to compulsory process for obtaining wit-
nesses for his defense ;

7. The right to counsel; and
8. The right to trial by an impartial jury.
The foregoing rights are among those that the Bill 

of Rights specifically spells out and that due process
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requires that a defendant charged with crime must be 
accorded. The Framers of our Constitution and Bill 
of Rights were too wise, too pragmatic, and too familiar 
with tyranny to attempt to safeguard personal liberty 
with broad, flexible words and phrases like “fair trial,” 
“fundamental decency,” and “reasonableness.” Such 
stretchy, rubberlike terms would have left judges con-
stitutionally free to try people charged with crime under 
will-o’-the-wisp standards improvised by different judges 
for different defendants. Neither the Due Process 
Clause nor any other constitutional language vests any 
judge with such power. Our Constitution was not writ-
ten in the sands to be washed away by each wave of 
new judges blown in by each successive political wind 
that brings new political administrations into tempo-
rary power. Rather, our Constitution was fashioned to 
perpetuate liberty and justice by marking clear, explicit, 
and lasting constitutional boundaries for trials. One 
need look no further than the language of that sacred 
document itself to be assured that defendants charged 
with crime are to be accorded due process of law—that 
is, they are to be tried as the Constitution and the laws 
passed pursuant to it prescribe and not under arbitrary 
procedures that a particular majority of sitting judges 
may see fit to label as “fair” or “decent.” I wholly, 
completely, and permanently reject the so-called “activ-
ist” philosophy of some judges which leads them to 
construe our Constitution as meaning what they now 
think it should mean in the interest of “fairness and 
decency” as they see it. This case and the Court’s 
holding in it illustrate the dangers inherent in such an 
“activist” philosophy.

Commercial traffic in deadly mind-, soul-, and body-
destroying drugs is beyond doubt one of the greatest 
evils of our time. It cripples intellects, dwarfs bodies, 
paralyzes the progress of a substantial segment of
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our society, and frequently makes hopeless and some-
times violent and murderous criminals of persons of 
all ages who become its victims. Such consequences 
call for the most vigorous laws to suppress the traffic 
as well as the most powerful efforts to put these vigorous 
laws into effect. Unfortunately, grave evils such as the 
narcotics traffic can too easily cause threats to our basic 
liberties by making attractive the adoption of constitu-
tionally forbidden shortcuts that might suppress and 
blot out more quickly the unpopular and dangerous 
conduct. That is exactly the course I think the Court 
is sanctioning today. I shall now set out in more detail 
why I believe this to be true.

Count 1 of the indictment against Turner, as the 
Court’s opinion asserts, and as I agree,

“charged Turner with (1) knowingly receiving, con-
cealing, and transporting heroin which (2) was 
illegally imported and which (3) he knew was ille-
gally imported. . . . For conviction, it was neces-
sary for the Government to prove each of these three 
elements of the crime to the satisfaction of the 
jury beyond a reasonable doubt.” Ante, at 405.

The Court in the above statement is merely reaffirming 
the fundamental constitutional principle that the ac-
cused is presumed innocent until he is proved guilty 
and that the Government, before it can secure a convic-
tion, must demonstrate to the jury beyond a reasonable 
doubt each essential element of the alleged offense. This 
basic principle is clearly reflected in several provisions 
of the Bill of Rights. The Fifth and Sixth Amendments 
provide that as a part of due process of law a person 
held for criminal prosecution shall be charged on a 
presentment or indictment of a grand jury and that 
the defendant shall “be informed of the nature and cause 
of the accusation.” The purpose of these requirements
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is obviously to compel the Government to state and de-
fine specifically what it must prove in order to convict 
the defendant so that he can intelligently prepare to 
defend himself on each of the essential elements of the 
charge. And to aid the accused in making his defense 
to the charges thus defined, the Bill of Rights provides 
the accused explicit guarantees—the privilege against 
self-incrimination, the right to counsel, the right to 
confront witnesses against him, and to call witnesses in 
his own behalf—all designed to assure that the jury 
will as nearly as humanly possible be able to consider 
fully all the evidence and determine the truth of every 
case.

Having invoked the above principles, however, the 
Court then proceeds to uphold Turner’s conviction under 
Count 1 despite the fact that the prosecution introduced 
absolutely no evidence at trial on two of the three essen-
tial elements of the crime. To show this I think one 
need look no further than the Court’s own opinion. The 
Court says:

“The proof was that Turner had knowingly pos-
sessed heroin; since it is illegal to import heroin or 
to manufacture it here, he was also chargeable with 
knowing that his heroin had an illegal source. For 
all practical purposes, this was the Government’s 
case.” Ante, at 405.

“Whatever course the jury took, it found Turner 
guilty beyond a reasonable doubt and the question 
on review is the sufficiency of the evidence, or more 
precisely, the soundness of inferring guilt from 
proof of possession alone” Ante, at 407. (Emphasis 
added.)

These passages show that the Government wholly failed 
to meet its burden of proof at trial on two of the ele-
ments Congress deemed essential to the crime it defined. 
The prosecution introduced no evidence to prove either
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(1) that the heroin involved was illegally imported or 
(2) that Turner knew the heroin was illegally imported. 
The evidence showed only that Turner was found in 
possession of heroin.

I do not think a reviewing court should permit to 
stand a conviction as wholly lacking in evidentiary sup-
port as is Turner’s conviction under Count 1. Bozza v. 
United States, 330 U. S. 160 (1947). See also Thompson 
v. Louisville, 362 U. S. 199 (1960). When the evidence 
of a crime is insufficient as a matter of law, as the evi-
dence here plainly is, a reversal of the conviction is in 
accord with the historic principle that “independent trial 
judges and independent appellate judges have a most 
important place under our constitutional plan since they 
have power to set aside convictions.” United States 
ex rel. Toth v. Quarles, 350 U. S. 11, 19 (1955). I would 
therefore reverse Turner’s conviction under Count 1 
without further ado. Moreover, as the majority opinion 
and the record in this case indicate, petitioner’s convic-
tions under Counts 3 and 4 are also based upon totally 
insufficient evidence, for as in Count 1 the prosecution 
failed to introduce any evidence to support certain essen-
tial elements of the crimes charged under these counts. 
They, too, should be reversed for lack of evidence.

The Court attempts to take the stark nakedness of 
the evidence against Turner on these counts and clothe 
it in “presumptions” or “inferences” authorized by 21 
U. S. C. § 174 and 26 U. S. C. § 4704 (a). Apparently 
the Court feels that the Government can be relieved of 
the constitutional burden of proving the essential ele-
ments of its case by a mere congressional declaration 
that certain evidence shall be deemed sufficient to con-
vict. Such an idea seems to me to be totally at variance 
with what the Constitution requires. Congress can un-
doubtedly create crimes and define their elements, but 
it cannot under our Constitution even partially remove
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from the prosecution the burden of proving at trial each 
of the elements it has defined. The fundamental right 
of the defendant to be presumed innocent is swept away 
to precisely the extent judges and juries rely upon the 
statutory presumptions of guilt found in 21 U. S. C. § 174 
and 26 U. S. C. § 4704 (a). And each of the weapons 
given by the Bill of Rights to the criminal accused to 
defend his innocence—the right to counsel, the right to 
confront the witnesses against him and to subpoena wit-
nesses in his favor, the privilege against self-incrimina-
tion—is nullified to the extent that the Government to 
secure a conviction does not have to introduce any evi-
dence to support essential allegations of the indictment 
it has brought. It would be a senseless and stupid thing 
for the Constitution to take all these precautions to pro-
tect the accused from governmental abuses if the Gov-
ernment could by some sleight-of-hand trick with pre-
sumptions make nullities of those precautions. Such a 
result would completely frustrate the purpose of the 
Founders to establish a system of criminal justice in 
which the accused—even the poorest and most humble— 
would be able to protect himself from wrongful charges 
by a big and powerful government. It is little less than 
fantastic even to imagine that those who wrote our Con-
stitution and the Bill of Rights intended to have a gov-
ernment that could create crimes of several separate and 
independent parts and then relieve the government of 
proving a portion of them. Of course, within certain 
broad limits it is not necessary for Congress to define 
a crime to include any particular set of elements. But 
if it does, constitutional due process requires the Gov-
ernment to prove each element beyond a reasonable 
doubt before it can convict the accused of the crime it 
deliberately and clearly defined. Turner’s trial therefore 
reminds me more of Daniel being cast into the lion’s den 
than it does of a constitutional proceeding. The Bible
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tells us Daniel was saved by a miracle, but when this 
Court says its final word in this case today, we cannot 
expect a miracle to save petitioner Turner.

I would have more hesitation in setting aside these 
jury verdicts for insufficiency of the evidence were I 
confident that the jury had been allowed to make a free 
and unhampered determination of guilt or innocence as 
the jury trial provisions of Article III of the Constitution 
and the Sixth Amendment require. The right to trial 
by jury includes the right to have the jury and the jury 
alone find the facts of the case, including the crucial 
fact of guilt or innocence. See, e. g., United States ex rel. 
Toth v. Quarles, 350 U. S. 11, 15-19 (1955). This right 
to have the jury determine guilt or innocence necessarily 
includes the right to have that body decide whether the 
evidence presented at trial is sufficient to convict. Tur-
ner’s convictions on each count were secured only after 
the jury had been explicitly instructed by the trial judge 
that proof of Turner’s mere possession of heroin and 
cocaine “shall be deemed sufficient evidence to authorize 
conviction” under 21 U. S. C. § 174, and “shall be prima 
facie evidence of a violation” of 26 U. S. C. § 4704 (a). 
App. 15-18. In my view, these instructions to the 
jury impermissibly interfered with the defendant’s Sixth 
Amendment right to have the jury determine when evi-
dence is sufficient to justify a finding of guilt beyond a 
reasonable doubt.

The instructions directing the jury to presume guilt 
in this case were not, of course, the trial judge’s own 
inspiration. Congress, in enacting the statutory pre-
sumptions purporting to define and limit the quantum 
of evidence necessary to convict, has injected its own 
views and controls into the guilt-determining, fact-finding 
process vested by our Constitution exclusively in the 
Judicial Branch of our Government. The Fifth Amend-
ment’s command that cases be tried according to due



432 OCTOBER TERM, 1969

Bla ck , J., dissenting 396 U. S.

process of law includes the accused’s right to have his 
case tried by a judge and a jury in a court of law 
without legislative constraint or interference. These 
statutory presumptions clearly violate the command of 
that Amendment. Congress can declare a crime, but it 
must leave the trial of that crime to the courts. See 
Leary v. United States, 395 U. S. 6, 55 (1969) (concurring 
in result); and United States v. Gainey, 380 U. S. 63, 
84-85 (1965) (dissenting opinion).

It is my belief that these statutory presumptions are 
totally unconstitutional for yet another reason, and it 
is a critically important one. As discussed earlier, the 
Constitution requires that the defendant in a criminal 
case be presumed innocent and it places the burden of 
proving guilt squarely on the Government. Statutory 
presumptions such as those involved in this case rob the 
defendant of at least part of his presumed innocence and 
cast upon him the burden of proving that he is not 
guilty. The presumption in 21 U. S. C. § 174 makes 
this shift in the burden of proof explicit. It provides 
that possession of narcotic drugs shall be deemed suffi-
cient evidence to justify a conviction “unless the de-
fendant explains the possession to the satisfaction of the 
jury.” However, so far as robbing the defendant of his 
presumption of innocence is concerned, it makes no dif-
ference whether the statute explicitly says the defendant 
can rebut the presumption of guilt (as does the provi-
sion of 21 U. S. C. § 174 just quoted), or whether the 
statute simply uses the language of “prima facie case” 
and leaves implicit the possibility of the defendant’s 
rebutting the presumption (as does 26 U. S. C. § 4704 
(a)). Presumptions of both forms tend to coerce and 
compel the defendant into taking the witness stand in 
his own behalf, in clear violation of the accused’s Fifth 
Amendment privilege against self-incrimination. This 
privilege has been consistently interpreted to establish
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the defendant’s absolute right not to testify at his own 
trial unless he freely chooses to do so. As we observed 
in Malloy v. Hogan, 378 U. S. 1, 8 (1964), the privilege 
is fulfilled only when the person is guaranteed “the 
right ... to remain silent unless he chooses to speak in 
the unfettered exercise of his own will . . . .” The de-
fendant’s right to a free and unfettered choice in whether 
or not to testify is effectively destroyed by the coercive 
effect of the statutory presumptions found in 21 U. S. C. 
§ 174 and 26 U. S. C. § 4704 (a). See United States v. 
Gainey, 380 U. S. 63, 71-74, 87 (1965) (dissenting opin-
ions) . Moreover, when the defendant declines to testify 
and the trial judge states to the jury as he did in this case 
that evidence of possession of narcotics shall be deemed 
sufficient to convict “unless the defendant explains the 
possession to the satisfaction of the jury,” such an in-
struction is nothing less than judicial comment upon 
the defendant’s failure to testify, a practice that we 
held violative of the Self-Incrimination Clause in Griffin 
v. California, 380 U. S. 609 (1965).

How does the Court respond to the grave constitutional 
problems raised by these presumptions of guilt? It says 
only that these presumptions are, in its view, “reason-
able” or factually supportable “beyond a reasonable 
doubt.” In other words, the Court has concluded that 
the presumptions are “fair” and apparently thinks that 
is a sufficient answer. It matters not to today’s ma-
jority that the evidence that it cites to show the factual 
basis of the presumptions was never introduced at peti-
tioner’s trial, and that petitioner was never given an 
opportunity to confront before the jury the many expert 
witnesses now arrayed against him in the footnotes of 
the Court’s opinion. Nor does it apparently matter to 
the Court that the fact-finding role it undertakes today 
is constitutionally vested not in this Court but in the 
jury. If Congress wants to make simple possession of
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narcotics an offense, I believe it has power to do so. But 
this Court has no such constitutional power. Nor has 
Congress the power to relieve the prosecution of the 
burden of proving all the facts that it as a legislative 
body deems crucial to the offenses it creates.

For the reasons stated here, I would without hesita-
tion reverse petitioner’s convictions under Counts 1, 2, 
3, and 4.
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By his 1911 will Senator Bacon conveyed a tract of land in Macon 
to the city for the creation of a park for the exclusive use of 
white people. This Court held, in Evans v. Newton, 382 U. S. 
296, that the park could not continue to be operated on a racially 
discriminatory basis. The Georgia Supreme Court then held “that 
the sole purpose for which the trust was created has become 
impossible of accomplishment and has been terminated,” and 
remanded the case to the trial court, which held the doctrine of 
cy pres to be inapplicable since the park’s segregated character 
was an essential and inseparable part of the testator’s plan. The 
trial court ruled that the trust failed and that the property 
reverted to Senator Bacon’s heirs, and the Georgia Supreme 
Court affirmed. Held:

1. The state courts did no more than apply well-settled prin-
ciples of Georgia law to determine the meaning and effect of a 
Georgia will. Pp. 439-443.

2. The Georgia Supreme Court’s action declaring the trust 
terminated did not violate any constitutionally protected rights. 
Pp. 443-446.

(a) The termination of the trust was not the imposition of 
a drastic “penalty,” the “forfeiture” of the park merely because 
of the city’s compliance with the constitutional mandate of Evans 
v. Newton, supra, but was the result of the construction of 
Senator Bacon’s will to the effect that Senator Bacon would rather 
have had the trust terminated than have had the park integrated. 
P. 444.

(b) This is a case where the racial restrictions were solely 
the product of the testator’s social philosophy, not that of the 
State or its agents. The decision below eliminated discrimination 
against Negroes in the park by eliminating the park, a loss shared 
equally by both races. Shelley v. Kraemer, 334 U. S. 1, dis-
tinguished. P. 445.

(c) There is no violation of the Fourteenth Amendment 
where a state court applies without any racial animus its normal
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principles of construction to determine the testator’s true intent 
in establishing a charitable trust and concludes, because of neutral 
and nondiscriminatory state trust laws, that everyone is to be 
deprived of the benefits of the trust. Pp. 445-446.

(d) The trust “failed” under Georgia law, not because of 
the unspoken premise that the presence of Negroes would destroy 
the desirability of the park for whites, but because the testator 
intended that the park remain forever for the exclusive use of 
white people. P. 447.

224 Ga. 826, 165 S. E. 2d 160, affirmed.

James M. Nabrit III argued the cause for petitioners. 
With him on the brief were William H. Alexander, Jack 
Greenberg, Charles L. Black, Jr., and Anthony G. 
Amsterdam.

Frank C. Jones argued the cause for respondents. 
With him on the brief was Charles M. Cork.

Deputy Solicitor General Claiborne, by special leave 
of Court, argued the cause for the United States as 
amicus curiae urging reversal.

Mr . Justi ce  Black  delivered the opinion of the Court.
Once again this Court must consider the constitutional 

implications of the 1911 will of United States Senator 
A. 0. Bacon of Georgia which conveyed property in trust 
to Senator Bacon’s home city of Macon for the creation 
of a public park for the exclusive use of the white people 
of that city. As a result of our earlier decision in this 
case which held that the park, Baconsfield, could not 
continue to be operated on a racially discriminatory 
basis, Evans v. Newton, 382 U. S. 296 (1966), the 
Supreme Court of Georgia ruled that Senator Bacon’s 
intention to provide a park for whites only had be-
come impossible to fulfill and that accordingly the trust 
had failed and the parkland and other trust property 
had reverted by operation of Georgia law to the heirs 
of the Senator. 224 Ga. 826, 165 S. E. 2d 160 (1968).
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Petitioners, the same Negro citizens of Macon who have 
sought in the courts to integrate the park, contend that 
this termination of the trust violates their rights to equal 
protection and due process under the Fourteenth Amend-
ment. We granted certiorari because of the importance 
of the questions involved. 394 U. S. 1012 (1969). For 
the reasons to be stated, we are of the opinion that the 
judgment of the Supreme Court of Georgia should be, 
and it is, affirmed.

The early background of this litigation was summa-
rized by Mr . Just ice  Dougla s in his opinion for the 
Court in Evans v. Newton, 382 U. S., at 297-298:

“In 1911 United States Senator Augustus 0. 
Bacon executed a will that devised to the Mayor and 
Council of the City of Macon, Georgia, a tract of 
land which, after the death of the Senator’s wife 
and daughters, was to be used as ‘a park and pleas-
ure ground’ for white people only, the Senator 
stating in the will that while he had only the 
kindest feeling for the Negroes he was of the opin-
ion that ‘in their social relations the two races (white 
and negro) should be forever separate.’ The will 
provided that the park should be under the control 
of a Board of Managers of seven persons, all of 
whom wrere to be white. The city kept the park 
segregated for some years but in time let Negroes 
use it, taking the position that the park was a public 
facility which it could not constitutionally manage 
and maintain on a segregated basis.

“Thereupon, individual members of the Board of 
Managers of the park brought this suit in a state 
court against the City of Macon and the trustees of 
certain residuary beneficiaries of Senator Bacon’s 
estate, asking that the city be removed as trustee 
and that the court appoint new trustees, to whom 
title to the park would be transferred. The city
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answered, alleging it could not legally enforce racial 
segregation in the park. The other defendants 
admitted the allegation and requested that the city 
be removed as trustee.

“Several Negro citizens of Macon intervened, 
alleging that the racial limitation vas contrary to 
the laws and public policy of the United States, and 
asking that the court refuse to appoint private 
trustees. Thereafter the city resigned as trustee 
and amended its answ’er accordingly. Moreover, 
other heirs of Senator Bacon intervened and they 
and the defendants other than the city asked for 
reversion of the trust property to the Bacon estate 
in the event that the prayer of the petition were 
denied.

“The Georgia court accepted the resignation of the 
city as trustee and appointed three individuals as 
new trustees, finding it unnecessary to pass on the 
other claims of the heirs. On appeal by the Negro 
intervenors, the Supreme Court of Georgia affirmed, 
holding that Senator Bacon had the right to give 
and bequeath his property to a limited class, that 
charitable trusts are subject to supervision of a court 
of equity, and that the power to appoint new 
trustees so that the purpose of the trust would not 
fail was clear. 220 Ga. 280, 138 S. E. 2d 573.”

The Court in Evans v. Newton, supra, went on to 
reverse the judgment of the Georgia Supreme Court and 
to hold that the public character of Baconsfield “requires 
that it be treated as a public institution subject to the 
command of the Fourteenth Amendment, regardless of 
who now has title under state law.” 382 U. S., at 302. 
Thereafter, the Georgia Supreme Court interpreted this 
Court’s reversal of its decision as requiring that Bacons-
field be henceforth operated on a nondiscriminatory 
basis. “Under these circumstances,” the state high court 
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held, “we are of the opinion that the sole purpose for 
which the trust was created has become impossible of 
accomplishment and has been terminated.” Evans v. 
Newton, 221 Ga. 870, 871, 148 S. E. 2d 329, 330 (1966). 
Without further elaboration of this holding, the case was 
remanded to the Georgia trial court to consider the 
motion of Guyton G. Abney and others, successor trustees 
of Senator Bacon’s estate, for a ruling that the trust had 
become unenforceable and that accordingly the trust 
property had reverted to the Bacon estate and to certain 
named heirs of the Senator. The motion was opposed 
by petitioners and by the Attorney General of Geor-
gia, both of whom argued that the trust should be 
saved by applying the cy pres doctrine to amend the 
terms of the will by striking the racial restrictions and 
opening Baconsfield to all the citizens of Macon with-
out regard to race or color. The trial court, how-
ever, refused to apply cy pres. It held that the 
doctrine was inapplicable because the park’s segre-
gated, whites-only character was an essential and in-
separable part of the testator’s plan. Since the “sole 
purpose” of the trust was thus in irreconcilable conflict 
with the constitutional mandate expressed in our opinion 
in Evans v. Newton, the trial court ruled that the 
Baconsfield trust had failed and that the trust prop-
erty had by operation of law reverted to the heirs of 
Senator Bacon. On appeal, the Supreme Court of Geor-
gia affirmed.

We are of the opinion that in ruling as they did the 
Georgia courts did no more than apply well-settled gen-
eral principles of Georgia law to determine the meaning 
and effect of a Georgia will. At the time Senator Bacon 
made his will Georgia cities and towns were, and they still 
are, authorized to accept devises of property for the 
establishment and preservation of “parks and pleasure 
grounds” and to hold the property thus received in
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charitable trust for the exclusive benefit of the class of 
persons named by the testator. Ga. Code Ann., c. 69-5 
(1967); Ga. Code Ann. §§ 108-203, 108-207 (1959). 
These provisions of the Georgia Code explicitly author-
ized the testator to include, if he should choose, racial 
restrictions such as those found in Senator Bacon’s will. 
The city accepted the trust with these restrictions in it. 
When this Court in Evans v. Newton, supra, held that 
the continued operation of Baconsfield as a segre-
gated park was unconstitutional, the particular purpose 
of the Baconsfield trust as stated in the will failed under 
Georgia law. The question then properly before the 
Georgia Supreme Court was whether as a matter of state 
law the doctrine of cy pres should be applied to prevent 
the trust itself from failing. Petitioners urged that the 
cy pres doctrine allowed the Georgia courts to strike the 
racially restrictive clauses in Bacon’s will so that the 
terms of the trust could be fulfilled without violating 
the Constitution.

The Georgia cy pres statutes upon which petitioners 
relied provide:

“When a valid charitable bequest is incapable for 
some reason of execution in the exact manner pro-
vided by the testator, donor, or founder, a court of 
equity will carry it into effect in such a way as will 
as nearly as possible effectuate his intention.” Ga. 
Code Ann. § 108-202 (1959).

“A devise or bequest to a charitable use will be 
sustained and carried out in this State; and in all 
cases where there is a general intention manifested 
by the testator to effect a certain purpose, and the 
particular mode in which he directs it to be done 
shall fail from any cause, a court of chancery may, 
by approximation, effectuate the purpose in a man-
ner most similar to that indicated by the testator.” 
Ga. Code Ann. § 113-815 (1959). ‘
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The Georgia courts have held that the fundamental pur-
pose of these cy pres provisions is to allow the court to 
carry out the general charitable intent of the testator 
where this intent might otherwise be thwarted by the 
impossibility of the particular plan or scheme provided 
by the testator. Moss v. Youngblood, 187 Ga. 188, 
200 S. E. 689 (1938). But this underlying logic of the 
cy pres doctrine implies that there is a certain class of 
cases in which the doctrine cannot be applied. Professor 
Scott in his treatise on trusts states this limitation on 
the doctrine of cy pres which is common to many States1 
as follows:

“It is not true that a charitable trust never fails 
where it is impossible to carry out the particular 
purpose of the testator. In some cases ... it 
appears that the accomplishment of the particular 
purpose and only that purpose was desired by the 
testator and that he had no more general charitable 
intent and that he would presumably have preferred 
to have the whole trust fail if the particular purpose 
is impossible of accomplishment. In such a case 
the cy pres doctrine is not applicable.” 4 A. Scott, 
The Law of Trusts § 399, p. 3085 (3d ed. 1967).

In this case, Senator Bacon provided an unusual 
amount of information in his will from which the Georgia 
courts could determine the limits of his charitable pur-
pose. Immediately after specifying that the park should 
be for “the sole, perpetual and unending, use, benefit and 
enjoyment of the white women, white girls, white boys 
and white children of the City of Macon,” the Senator 
stated that “the said property under no circum-
stances ... (is) to be ... at any time for any reason

1 See, e. g., First Universalist Society v. Swett, 148 Me. 142, 90 A. 
2d 812 (1952); LaFond v. City of Detroit, 357 Mich. 362, 98 N. W. 
2d 530 (1959).
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devoted to any other purpose or use excepting so far 
as herein specifically authorized.” And the Senator 
continued:

“I take occasion to say that in limiting the use 
and enjoyment of this property perpetually to 
white people, I am not influenced by any unkindness 
of feeling or want of consideration for the Negroes, 
or colored people. On the contrary I have for them 
the kindest feeling, and for many of them esteem 
and regard, while for some of them I have sincere 
personal affection.

“I am, however, without hesitation in the opinion 
that in their social relations the two races . . . 
should be forever separate and that they should not 
have pleasure or recreation grounds to be used or 
enjoyed, together and in common.”

The Georgia courts, construing Senator Bacon’s will as 
a whole, Yerbey v. Chandler, 194 Ga. 263, 21 S. E. 2d 636 
(1942), concluded from this and other language in the 
will that the Senator’s charitable intent was not “general” 
but extended only to the establishment of a segregated 
park for the benefit of white people. The Georgia trial 
court found that “Senator Bacon could not have used 
language more clearly indicating his intent that the 
benefits of Baconsfield should be extended to white per-
sons only, or more clearly indicating that this limitation 
was an essential and indispensable part of his plan for 
Baconsfield.” App. 519. Since racial separation was 
found to be an inseparable part of the testator’s intent, 
the Georgia courts held that the State’s cy pres doctrine 
could not be used to alter the will to permit racial inte-
gration. See Ford n . Thomas, 111 Ga. 493, 36 S. E. 
841 (1900); Adams v. Bass, 18 Ga. 130 (1855). The 
Baconsfield trust was therefore held to have failed, and, 
under Georgia law, “[w]here a trust is expressly created, 
but [its] uses . . . fail from any cause, a resulting trust
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is implied for the benefit of the grantor, or testator, or 
his heirs.” Ga. Code Ann. § 108-106 (4) (1959).2 The 
Georgia courts concluded, in effect, that Senator Bacon 
would have rather had the whole trust fail than have 
Baconsfield integrated.

When a city park is destroyed because the Consti-
tution requires it to be integrated, there is reason for 
everyone to be disheartened. We agree with petitioners 
that in such a case it is not enough to find that the 
state court’s result was reached through the application 
of established principles of state law. No state law or 
act can prevail in the face of contrary federal law, and 
the federal courts must search out the fact and truth of

2 Although Senator Bacon’s will did not contain an express provi-
sion granting a reverter to any party should the trust fail, § 108- 
106 (4) of the Georgia Code quoted in the text makes such an 
omission irrelevant under state law. At one point in the Senator’s 
will he did grant “all remainders and reversions” to the city of 
Macon, but the Supreme Court of Georgia showed in its opinion 
that this language did not relate in any way to what should happen 
upon a failure of the trust but was relevant only to the initial 
vesting of the property in the city. The Georgia court said:

“Senator Bacon devised a life estate in the tiust property to his 
wife and two daughters, and the language pointed out by the 
intervenors appears in the following provision of the will: ‘When 
my wife, Virginia Lamar Bacon and my two daughters, Mary 
Louise Bacon Sparks and Augusta Lamar Bacon Curry, shall all have 
departed this life, and immediately upon the death of the last 
survivor of them, it is my will that all right, title and interest in 
and to said property hereinbefore described and bounded, both legal 
and equitable, including all remainders and reversions and every 
estate in the same of whatsoever kind, shall thereupon vest in and 
belong to the Mayor and Council of the City of Macon, and to 
their successors forever, in trust etc.’ This language concerned re-
mainders and reversions prior to the vesting of the legal title in 
the City of Macon, as trustee, and not to remainders and reversions 
occurring because of a failure of the trust, which Senator Bacon 
apparently did not contemplate, and for -which he made no provi-
sion.” 224 Ga. 826, 831, 165 S. E. 2d 160, 165.
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any proceeding or transaction to determine if the Con-
stitution has been violated. Presbyterian Church v. Hull 
Church, 393 U. S. 440 (1969); New York Times Co. n . 
Sullivan, 376 U. S. 254 (1964). Here, however, the 
action of the Georgia Supreme Court declaring the 
Baconsfield trust terminated presents no violation of 
constitutionally protected rights, and any harshness that 
may have resulted from the state court’s decision can be 
attributed solely to its intention to effectuate as nearly 
as possible the explicit terms of Senator Bacon’s will.

Petitioners first argue that the action of the Georgia 
court violates the United States Constitution in that it 
imposes a drastic ‘‘penalty,” the “forfeiture” of the park, 
merely because of the city’s compliance with the con-
stitutional mandate expressed by this Court in Evans v. 
Newton. Of course, Evans v. Newton did not speak to 
the problem of whether Baconsfield should or could con-
tinue to operate as a park; it held only that its continued 
operation as a park had to be without racial discrimina-
tion. But petitioners now want to extend that holding 
to forbid the Georgia courts from closing Baconsfield on 
the ground that such a closing would penalize the city 
and its citizens for complying with the Constitution. 
We think, however, that the will of Senator Bacon and 
Georgia law provide all the justification necessary for 
imposing such a “penalty.” The construction of wills 
is essentially a state-law question, Lyeth v. Hoey, 305 
U. S. 188 (1938), and in this case the Georgia Supreme 
Court, as we read its opinion, interpreted Senator Bacon’s 
will as embodying a preference for termination of the 
park rather than its integration. Given this, the Georgia 
court had no alternative under its relevant trust laws, 
which are long standing and neutral with regard to race, 
but to end the Baconsfield trust and return the property 
to the Senator’s heirs.
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A second argument for petitioners stresses the similari-
ties between this case and the case in which a city holds 
an absolute fee simple title to a public park and then 
closes that park of its own accord solely to avoid the effect 
of a prior court order directing that the park be inte-
grated as the Fourteenth Amendment commands. Yet, 
assuming arguendo that the closing of the park would 
in those circumstances violate the Equal Protection 
Clause, that case would be clearly distinguishable from 
the case at bar because there it is the State and not 
a private party which is injecting the racially discrimina-
tory motivation. In the case at bar there is not the 
slightest indication that any of the Georgia judges in-
volved were motivated by racial animus or discriminatory 
intent of any sort in construing and enforcing Senator 
Bacon’s will. Nor is there any indication that Senator 
Bacon in drawing up his will was persuaded or induced 
to include racial restrictions by the fact that such restric-
tions were permitted by the Georgia trust statutes. 
Supra, at 439-440. On the contrary, the language of the 
Senator’s will shows that the racial restrictions were 
solely the product of the testator’s own full-blown social 
philosophy. Similarly, the situation presented in this 
case is also easily distinguishable from that presented in 
Shelley v. Kraemer, 334 U. S. 1 (1948), where we held 
unconstitutional state judicial action which had affirma-
tively enforced a private scheme of discrimination against 
Negroes. Here the effect of the Georgia decision elim-
inated all discrimination against Negroes in the park by 
eliminating the park itself, and the termination of the 
park was a loss shared equally by the white and Negro 
citizens of Macon since both races would have enjoyed 
a constitutional right of equal access to the park’s facili-
ties had it continued.

Petitioners also contend that since Senator Bacon 
did not expressly provide for a reverter in the event
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that the racial restrictions of the trust failed, no one 
can know with absolute certainty that the Senator 
would have preferred termination of the park rather 
than its integration, and the decision of the Geor-
gia court therefore involved a matter of choice. It 
might be difficult to argue with these assertions if they 
stood alone, but then petitioners conclude: “Its [the 
court’s] choice, the anti-Negro choice, violates the Four-
teenth Amendment, whether it be called a ‘guess,’ an 
item in ‘social philosophy,’ or anything else at all.” We 
do not understand petitioners to be contending here 
that the Georgia judges were motivated either con-
sciously or unconsciously by a desire to discriminate 
against Negroes. In any case, there is, as noted above, 
absolutely nothing before this Court to support a find-
ing of such motivation. What remains of petitioners’ 
argument is the idea that the Georgia courts had a con-
stitutional obligation in this case to resolve any doubt 
about the testator’s intent in favor of preserving the 
trust. Thus stated, we see no merit in the argument. 
The only choice the Georgia courts either had or exer-
cised in this regard was their judicial judgment in con-
struing Bacon’s will to determine his intent, and the 
Constitution imposes no requirement upon the Georgia 
courts to approach Bacon’s will any differently than they 
would approach any will creating any charitable trust 
of any kind. Surely the Fourteenth Amendment is not 
violated where, as here, a state court operating in its 
judicial capacity fairly applies its normal principles of 
construction to determine the testator’s true intent in 
establishing a charitable trust and then reaches a con-
clusion with regard to that intent which, because of the 
operation of neutral and nondiscriminatory state trust 
laws, effectively denies everyone, whites as well as 
Negroes, the benefits of the trust.
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Another argument made by petitioners is that the 
decision of the Georgia courts holding that the Bacons- 
field trust had “failed” must rest logically on the un-
spoken premise that the presence or proximity of Negroes 
in Baconsfield would destroy the desirability of the park 
for whites. This argument reflects a rather fundamental 
misunderstanding of Georgia law. The Baconsfield trust 
“failed” under that law not because of any belief on the 
part of any living person that whites and Negroes might 
not enjoy being together but, rather, because Senator 
Bacon who died many years ago intended that the park 
remain forever for the exclusive use of white people.

Petitioners also advance a number of considerations 
of public policy in opposition to the conclusion which 
we have reached. In particular, they regret, as we do, 
the loss of the Baconsfield trust to the City of Macon, 
and they are concerned lest we set a precedent under 
which other charitable trusts will be terminated. It 
bears repeating that our holding today reaffirms the tra-
ditional role of the States in determining whether or 
not to apply their cy pres doctrines to particular trusts. 
Nothing we have said here prevents a state court from 
applying its cy pres rule in a case where the Georgia 
court, for example, might not apply its rule. More 
fundamentally, however, the loss of charitable trusts 
such as Baconsfield is part of the price we pay for per-
mitting deceased persons to exercise a continuing control 
over assets owned by them at death. This aspect of 
freedom of testation, like most things, has its advantages 
and disadvantages. The responsibility of this Court, 
however, is to construe and enforce the Constitution and 
laws of the land as they are and not to legislate social 
policy on the basis of our own personal inclinations.

In their lengthy and learned briefs, the petitioners 
and the Solicitor General as amicus curiae have ad-
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vanced several arguments which we have not here dis-
cussed. We have carefully examined each of these 
arguments, however, and find all to be without merit.

The judgment is
Affirmed.

Mr . Justice  Marsh all  took no part in the considera-
tion or decision of this case.

Mr . Justice  Dougla s , dissenting.
Bacon’s will did not leave any remainder or reversion 

in “Baconsfield” to his heirs. He left “all remainders 
and reversions and every estate in the same of whatsoever 
kind” to the City of Macon. He further provided that 
the property “under no circumstances, or by any author-
ity whatsoever” should “be sold or alienated or disposed 
of, or at any time for any reason” be “devoted to any 
other purpose or use excepting so far as herein specifically 
authorized.”

Giving the property to the heirs, rather than reserving 
it for some municipal use, does therefore as much vio-
lence to Bacon’s purpose as would a conversion of an 
“all-white” park into an “all-Negro” park.

No municipal use is of course possible where the bene-
ficiaries are members of one race only. That was true 
in 1911 when Bacon made his will. Plessy n . Ferguson, 
163 U. S. 537, decided in 1896, had held that while “sep-
arate” facilities could be supplied each race, those facili-
ties had to be “equal.” The concept of “equal” in this 
setting meant not just another park for Negroes but one 
equal in quality and service to that municipal facility 
which is furnished the whites. See Sweatt v. Painter, 339 
U. S. 629, 633-634. It is apparent that Bacon’s will pro-
jected a municipal use which at the time was not consti-
tutionally permissible unless like accommodations were 
made for the Negro race.
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So far as this record reveals, the day the present park 
was opened to whites it may, constitutionally speaking, 
also have been available to Negroes.

The Supreme Court of Georgia stated that the sole 
purpose for which the trust was created had become 
impossible. But it was impossible in those absolute 
terms even under the regime of Plessy v. Ferguson. As 
to cy pres, the Georgia statute provides:

“When a valid charitable bequest is incapable for 
some reason of execution in the exact manner pro-
vided by the testator, donor, or founder, a court of 
equity will carry it into effect in such a way as will 
as nearly as possible effectuate his intention.” Ga. 
Code Ann. § 108-202 (1959).

The Georgia court held that the doctrine of cy pres 
“can not be applied to establish a trust for an entirely 
different purpose from that intended by the testator.” 
224 Ga. 826, 830, 165 S. E. 2d 160, 164. ‘ That, however, 
does not state the issue realistically. No proposal to bar 
use of the park by whites has ever been made, except the 
reversion ordered to the heirs. Continuation of the use 
of the property as a municipal park or for another munic-
ipal purpose carries out a larger share of Bacon’s purpose 
than the complete destruction of such use by the decree 
we today affirm.

The purpose of the will was to dedicate the land for 
some municipal use. That is still possible. Whatever 
that use, Negroes will of course be admitted, for such is 
the constitutional command. But whites will also be 
admitted. Letting both races share the facility is closer 
to a realization of Bacon’s desire than a complete de-
struction of the will and the abandonment of Bacon’s 
desire that the property be used for some municipal 
purpose.

Bacon, in limiting the use of this park property “to 
white people,” expressed the view that “in their social
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relations the two races (white and negro) should be 
forever separate and that they should not have pleasure 
or recreation grounds to be used or enjoyed, together and 
in common.” Can we possibly say that test puts a curse 
on each and every municipal use—music festivals, med-
ical clinics, hospitals?

Moreover, putting the property in the hands of the 
heirs will not necessarily achieve the racial segregation 
that Bacon desired. We deal with city real estate. If 
a theatre is erected, Negroes cannot be excluded. If a 
restaurant is opened, Negroes must be served. If office 
or housing structures are erected, Negro tenants must be 
eligible. If a church is erected, mixed marriage cere-
monies may be performed. If a court undertook to 
attach a racial-use condition to the property once it 
became “private,” that would be an unconstitutional 
covenant or condition.

Bacon’s basic desire can be realized only by the repeal 
of the Fourteenth Amendment. So the fact is that in 
the vicissitudes of time there is no constitutional way to 
assure that this property will not serve the needs of 
Negroes.

The Georgia decision, which we today approve, can 
only be a gesture toward a state-sanctioned segregated 
way of life, now passé. It therefore should fail as the 
imposition of a penalty for obedience to a principle of 
national supremacy.

Mr . Justice  Brennan , dissenting.
For almost half a century Baconsfield has been a 

public park. Senator Bacon’s will provided that upon 
the death of the last survivor among his widow and two 
daughters title to Baconsfield would vest in the Mayor 
and Council of the City of Macon and their successors 
forever. Pursuant to the express provisions of the will, 
the Mayor and City Council appointed a Board of Man-
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agers to supervise the operation of the park, and from 
time to time these same public officials made appoint-
ments to fill vacancies on the Board. Senator Bacon 
also bequeathed to the city certain bonds which pro-
vided income used in the operation of the park.

The city acquired title to Baconsfield in 1920 by pur-
chasing the interests of Senator Bacon’s surviving 
daughter and another person who resided on the land. 
Some $46,000 of public money was spent over a num-
ber of years to pay the purchase price. From the outset 
and throughout the years the Mayor and City Council 
acted as trustees, Baconsfield was administered as a 
public park. T. Cleveland James, superintendent of 
city parks during this period, testified that when he 
first worked at Baconsfield it was a “wilderness . . . 
nothing there but just undergrowth everywhere, one 
road through there and that’s all, one paved road.” He 
said there were no park facilities at that time. In the 
1930’s Baconsfield was transformed into a modern recrea-
tional facility by employees of the Works Progress 
Administration, an agency of the Federal Government. 
WPA did so upon the city’s representation that Bacons-
field was a public park. WPA employed men daily for 
the better part of a year in the conversion of Baconsfield 
to a park. WPA and Mr. James and his staff cut under-
brush, cleared paths, dug ponds, built bridges and 
benches, planted shrubbery, and, in Mr. James’ words, 
“just made a general park out of it.” Other capital 
improvements were made in later years with both fed-
eral and city money. The Board of Managers also spent 
funds to improve and maintain the park.

Although the Board of Managers supervised operations, 
general maintenance of Baconsfield was the responsibil-
ity of the city’s superintendent of parks. Mr. James 
was asked whether he treated Baconsfield about the same 
as other city parks. He answered, “Yes, included in my
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appropriation . . . The extent of the city’s services 
to Baconsfield is evident from the increase of several 
thousand dollars in the annual expenses incurred for 
maintenance by the Board of Managers after the Mayor 
and City Council withdrew as trustees in 1964.

The city officials withdrew after suit was brought in 
a Georgia court by individual members of the Board 
of Managers to compel the appointment of private 
trustees on the ground that the public officials could 
not enforce racial segregation of the park. The Georgia 
court appointed private trustees, apparently on the 
assumption that they would be free to enforce the racially 
restrictive provision in Senator Bacon’s will. In Evans 
v. Newton, 382 U. S. 296 (1966), we held that the park 
had acquired such unalterable indicia of a public facility 
that for the purposes of the Equal Protection Clause it 
remained “public” even after the city officials were 
replaced as trustees by a board of private citizens. Con-
sequently, Senator Bacon’s discriminatory purpose could 
not be enforced by anyone. This Court accordingly 
reversed the Georgia court’s acceptance of the city offi-
cials’ resignations and its appointment of private 
trustees. On remand the Georgia courts held that since 
Senator Bacon’s desire to restrict the park to the white 
race could not be carried out, the trust failed and the 
property must revert to his heirs. The Court today 
holds that that result and the process by which it was 
reached do not constitute a denial of equal protection. 
I respectfully dissent.

No record could present a clearer case of the closing 
of a public facility for the sole reason that the public 
authority that owns and maintains it cannot keep it 
segregated. This is not a case where the reasons or 
motives for a particular action are arguably unclear, 
cf. Palmer v. Thompson, 419 F. 2d 1222 (C. A. 5th Cir. 
1969) (en banc), nor is it one where a discriminatory 
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purpose is one among other reasons, cf. Johnson v. 
Branch, 364 F. 2d 177 (C. A. 4th Cir. 1966), nor one 
where a discriminatory purpose can be found only by 
inference, cf. Gomillion v. Lightfoot, 364 U. S. 339 (1960). 
The reasoning of the Georgia Supreme Court is simply 
that Senator Bacon intended Baconsfield to be a segre-
gated public park, and because it cannot be operated as a 
segregated public park any longer, Watson v. Memphis, 
373 U. S. 526 (1963); see Mayor <fc City Council of Balti-
more v. Dawson, 350 U. S. 877 (1955), the park must be 
closed down and Baconsfield must revert to Senator 
Bacon’s heirs. This Court agrees that this “city park is 
[being] destroyed because the Constitution require [s] it 
to be integrated . . . .” No one has put forward any 
other reason why the park is reverting from the City of 
Macon to the heirs of Senator Bacon. It is therefore 
quite plain that but for the constitutional prohibition on 
the operation of segregated public parks, the City of 
Macon would continue to own and maintain Baconsfield.

I have no doubt that a public park may constitution-
ally be closed down because it is too expensive to run 
or has become superfluous, or for some other reason, 
strong or weak, or for no reason at all. But under the 
Equal Protection Clause a State may not close down a 
public facility solely to avoid its duty to desegregate 
that facility. In Griffin v. County School Board, 377 
U. S. 218, 231 (1964), we said, “Whatever nonracial 
grounds might support a State’s allowing a county to 
abandon public schools, the object must be a consti-
tutional one, and grounds of race and opposition to de-
segregation do not qualify as constitutional.” In this 
context what is true of public schools is true of public 
parks. When it is as starkly clear as it is in this case 
that a public facility would remain open but for the 
constitutional command that it be operated on a non-
segregated basis, the closing of that facility conveys an
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unambiguous message of community involvement in ra-
cial discrimination. Its closing for the sole and unmis-
takable purpose of avoiding desegregation, like its opera-
tion as a segregated park, “generates [in Negroes] a 
feeling of inferiority as to their status in the community 
that may affect their hearts and minds in a way unlikely 
ever to be undone.” Brown v. Board of Education, 347 
U. S. 483, 494 (1954). It is no answer that continuing 
operation as a segregated facility is a constant reminder 
of a public policy that stigmatizes one race, whereas its 
closing occurs once and is over. That difference does 
not provide a constitutional distinction: state involve-
ment in discrimination is unconstitutional, however 
short-lived.

The Court, however, affirms the judgment of the 
Georgia Supreme Court on the ground that the closing 
of Baconsfield did not involve state action. The Court 
concedes that the closing of the park by the city “solely 
to avoid the effect of a prior court order directing that 
the park be integrated” would be unconstitutional. 
However, the Court finds that in this case it is not the 
State or city but “a private party which is injecting the 
racially discriminatory motivation,” ante, at 445. The 
exculpation of the State and city from responsibility for 
the closing of the park is simply indefensible on this 
record. This discriminatory closing is permeated with 
state action: at the time Senator Bacon wrote his will 
Georgia statutes expressly authorized and supported the 
precise kind of discrimination provided for by him; in 
accepting title to the park, public officials of the City of 
Macon entered into an arrangement vesting in private 
persons the power to enforce a reversion if the city should 
ever incur a constitutional obligation to desegregate the 
park; it is a public park that is being closed for a dis-
criminatory reason after having been operated for nearly 
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half a century as a segregated public facility; and it is a 
state court that is enforcing the racial restriction that 
keeps apparently willing parties of different races from 
coming together in the park. That is state action in 
overwhelming abundance. I need emphasize only three 
elements of the state action present here.

First, there is state action whenever a State enters into 
an arrangement that creates a private right to compel 
or enforce the reversion of a public facility. Whether 
the right is a possibility of reverter, a right of entry, 
an executory interest, or a contractual right, it can be 
created only with the consent of a public body or official, 
for example the official action involved in Macon’s ac-
ceptance of the gift of Baconsfield. The State’s involve-
ment in the creation of such a right is also involvement 
in its enforcement; the State’s assent to the creation 
of the right necessarily contemplates that the State will 
enforce the right if called upon to do so. Where, as 
in this case, the State’s enforcement role conflicts with 
its obligation to comply with the constitutional command 
against racial segregation the attempted enforcement must 
be declared repugnant to the Fourteenth Amendment.

Moreover, a State cannot divest itself by contract of 
the power to perform essential governmental functions. 
E. g., Contributors to the Pennsylvania Hospital v. City 
of Philadelphia, 245 U. S. 20 (1917); Stone v. Mississippi, 
101 U. S. 814 (1880). Thus a State cannot bind itself 
not to operate a public park in accordance with the 
Equal Protection Clause, upon pain of forfeiture of the 
park. The decision whether or not a public facility shall 
be operated in compliance with the Constitution is an 
essentially governmental decision. An arrangement that 
purports to prevent a State from complying with the 
Constitution cannot be carried out, Evans v. Newton, 
supra; see Pennsylvania n . Board of Directors, 353 U. S.
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230 (1957). Nor can it be enforced by a reversion; a 
racial restriction is simply invalid when intended to bind 
a public body and cannot be given any effect whatever, 
cf. Pennsylvania v. Brown, 392 F. 2d 120 (C. A. 3d Cir. 
1968).

Initially the City of Macon was willing to comply with 
its constitutional obligation to desegregate Baconsfield. 
For a time the city allowed Negroes to use the park, 
“taking the position that the park was a public facility 
which it could not constitutionally manage and maintain 
on a segregated basis.” Evans v. Newton, supra, at 297. 
But the Mayor and Council reneged on their constitu-
tional duty when the present litigation began, and in-
stead of keeping Baconsfield desegregated they sought to 
sever the city’s connection with it by resigning as trustees 
and telling Superintendent James to stop maintaining the 
park. The resolution of the Mayor and Council upon 
their resignation as trustees makes it very clear that the 
probability of a reversion had induced them to abandon 
desegregation. Private interests of the sort asserted by 
the respondents here cannot constitutionally be allowed 
to control the conduct of public affairs in that manner.

A finding of discriminatory state action is required here 
on a second ground. Shelley v. Kraemer, 334 U. S. 1 
(1948), stands at least for the proposition that where 
parties of different races are willing to deal with one 
another a state court cannot keep them from doing so by 
enforcing a privately devised racial restriction. See 
also Sweet Briar Institute v. Button, 280 F. Supp. 312 
(D. C. W. D. Va. 1967) (state attorney general enjoined 
from enforcing privately devised racial restriction). 
Nothing in the record suggests that after our decision in 
Evans v. Newton, supra, the City of Macon retracted its 
previous willingness to manage Baconsfield on a nonseg-
regated basis, or that the white beneficiaries of Senator 
Bacon’s generosity were unwilling to share it with 
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Negroes, rather than have the park revert to his heirs. 
Indeed, although it may be that the city would have 
preferred to keep the park segregated, the record sug-
gests that, given the impossibility of that goal, the city 
wanted to keep the park open. The resolution by which 
the Mayor and Council resigned as trustees prior to the 
decision in Evans v. Newton, supra, reflected, not opposi-
tion to the admission of Negroes into the park, but a 
fear that if Negroes were admitted the park would be 
lost to the city. The Mayor and Council did not partici-
pate in this litigation after the decision in Evans v. New-
ton. However, the Attorney General of Georgia was 
made a party after remand from this Court, and, acting 
“as parens patriae in all legal matters pertaining to the 
administration and disposition of charitable trusts in 
the State of Georgia in which the rights of beneficiaries 
are involved,” he opposed a reversion to the heirs and 
argued that Baconsfield should be maintained “as a park 
for all the citizens of the State of Georgia.” Thus, so 
far as the record shows, this is a case of a state court’s 
enforcement of a racial restriction to prevent willing 
parties from dealing with one another. The decision of 
the Georgia courts thus, under Shelley v. Kraemer, 
constitutes state action denying equal protection.

Finally, a finding of discriminatory state action is re-
quired on a third ground. In Reitman v. Mulkey, 387 
U. S. 369 (1967), this Court announced the basic prin-
ciple that a State acts in violation of the Equal Protection 
Clause when it singles out racial discrimination for par-
ticular encouragement, and thereby gives it a special 
preferred status in the law, even though the State does 
not itself impose or compel segregation. This approach 
to the analysis of state action was foreshadowed in 
Mr . Justice  White ’s separate opinion in Evans n . 
Newton, supra. There Mr . Justice  White  compre-
hensively reviewed the law of trusts as that law stood
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in Georgia in 1905, prior to the enactment of § § 69-504 
and 69-505 of the Georgia Code. He concluded that 
prior to the enactment of those statutes “it would have 
been extremely doubtful” whether Georgia law author-
ized “a trust for park purposes when a portion of the 
public was to be excluded from the park.” 382 U. S., 
at 310. Sections 69-504 and 69-505 removed this doubt 
by expressly permitting dedication of land to the public 
for use as a park open to one race only. Thereby Georgia 
undertook to facilitate racial restrictions as distinguished 
from all other kinds of restriction on access to a public 
park. Reitman compels the conclusion that in doing so 
Georgia violated the Equal Protection Clause.

In 1911, only six years after the enactment of § § 69-504 
and 69-505, Senator Bacon, a lawyer, wrote his will. 
When he wrote the provision creating Baconsfield as a 
public park open only to the white race, he was not 
merely expressing his own testamentary intent, but was 
taking advantage of the special power Georgia had con-
ferred by §§ 69-504 and 69-505 on testators seeking to 
establish racially segregated public parks. As Mr . Jus -
tice  White  concluded in Evans v. Newton, 11 ‘the State 
through its regulations has become involved to such a 
significant extent’ in bringing about the discriminatory 
provision in Senator Bacon’s trust that the racial restric-
tion ‘must be held to reflect . . . state policy and there-
fore to violate the Fourteenth Amendment.’ ” 382 U. S., 
at 311. This state-encouraged testamentary provision is 
the sole basis for the Georgia courts’ holding that Bacons-
field must revert to Senator Bacon’s heirs. The Court’s 
finding that it is not the State of Georgia but “a private 
party which is injecting the racially discriminatory moti-
vation” inexcusably disregards the State’s role in enact-
ing the statute without which Senator Bacon could not 
have written the discriminatory provision.
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This, then, is not a case of private discrimination. It 
is rather discrimination in which the State of Georgia 
is “significantly involved,” and enforcement of the re-
verter is therefore unconstitutional. Cf. Burton v. Wil-
mington Parking Authority, 365 U. S. 715 (1961); 
Robinson v. Florida, 378 U. S. 153 (1964).

I would reverse the judgment of the Supreme Court 
of Georgia.
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BREEN v. SELECTIVE SERVICE LOCAL BOARD 
NO. 16 ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 65. Argued November 19, 1969—Decided January 26, 1970

Petitioner, an undergraduate student with a student deferment, 
surrendered his draft registration card, solely to protest the war 
in Vietnam, at a public gathering. His local draft board declared 
him "delinquent” for failing to have the card in his possession, 
and reclassified him I-A (available for military service). He filed 
this suit in the District Court seeking to enjoin possible induction 
into the Armed Forces, on the ground that his delinquency re-
classification was invalid. The respondent local board moved to 
dismiss for want of jurisdiction, relying on § 10 (b) (3) of the 
Military Selective Service Act of 1967, which provides that there 
shall be no pre-induction judicial review of a registrant’s classi-
fication or processing, such review being limited to a defense in a 
criminal prosecution. The District Court granted the motion to 
dismiss and the Court of Appeals affirmed. Held:

1. Section 10(b)(3) of the Act does not bar pre-induction 
judicial review of petitioner’s delinquency reclassification which 
deprived him of a deferment to which he was entitled under the 
Act. Oestereich v. Selective Service Board, 393 U. S. 233. Pp. 
463-468.

2. Section 6(h)(1) of the Act makes undergraduate student 
deferments mandatory where the student, as here, has met the 
statutory criteria, and the reference in that section to “rules and 
regulations” only authorizes such additional administrative pro-
cedures as necessary to ensure that qualified students are given 
deferment. P. 464.

3. Congress did not authorize induction by local boards as a 
penalty for violations of administrative regulations. Gutknecht 
v. United States, ante, p. 295. Pp. 465-466.

4. In the context of this case there is no meaningful dis-
tinction between “exemption” and “deferment,” and a registrant 
with either type of classification cannot be inducted. Pp. 466-467.

406 F. 2d 636, reversed and remanded.
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Emanuel Margolis argued the cause for petitioner. 
With him on the brief were Lawrence P. Weisman and 
Melvin L. Wulf.

Assistant Attorney General Ruckelshaus argued the 
cause for respondents. With him on the brief were 
Attorney General Mitchell, Assistant Attorney General 
Wilson, Morton Hollander, and Ralph A. Fine.

George Soil and Joseph B. Robison filed a brief for the 
American Jewish Congress as amicus curiae urging 
reversal.

Mr . Justi ce  Black  delivered the opinion the Court.
This case raises a question concerning the right of a 

young man ordered to report for induction into the 
Armed Forces to challenge the legality of that order 
prior to reporting for duty. Petitioner Breen, while 
enrolled in the Berklee School of Music in Boston, 
Massachusetts, was given a II-S student classification by 
his local draft board, and deferred from military service 
pursuant to the provisions of the Military Selective 
Service Act of 1967, 81 Stat. 100, 50 U. S. C. App. § 451 
et seq. (1964 ed. and Supp. IV). According to an 
agreed stipulation of facts, in November 1967 he sur-
rendered his draft registration card to a minister at a 
public gathering ‘‘for the sole purpose of protesting 
United States involvement in the war in Vietnam.” 
Shortly thereafter his local draft board declared he was 
“delinquent" for failing to have his draft card in his 
possession and at the same time reclassified him I-A— 
available for military service.1 He appealed this reclas-
sification to the appropriate Selective Service Appeal 
Board, and while that appeal was pending filed this suit

1 This reclassification was undertaken pursuant to 32 CFR 
§ 1642.12.
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in the United States District Court in February 1968, 
seeking an injunction against any possible induction 
into the Armed Forces on the ground that his delin-
quency reclassification was invalid. The respondent 
local board moved to dismiss the suit for want of juris-
diction, relying on § 10 (b) (3) of the Act which provides 
that:

“No judicial review shall be made of the classi-
fication or processing of any registrant by local 
boards, appeal boards, or the President, except as a 
defense to a criminal prosecution instituted under 
section 12 of this title, after the registrant has 
responded either affirmatively or negatively to an 
order to report for induction . ...” 2 50 U. S. C. 
App. § 460 (b)(3) (1964 ed, Supp. IV).

The District Court granted the motion to dismiss and 
Breen appealed that decision to the Court of Appeals.3 
While the appeal was pending, we rendered our decision 
in Oestereich v. Selective Service Bd., 393 U. S. 233 
(1968), holding that §10 (b)(3) did not bar pre-
induction judicial review in the circumstances presented 
in that case. Although Breen argued that Oestereich 
controlled his own case, the Court of Appeals affirmed 
the District Court’s dismissal of the suit, with one judge 
dissenting, holding that Oestereich did not cover this 
case and § 10 (b) (3) therefore required dismissal of the 
suit. 406 F. 2d 636 (C. A. 2d Cir. 1969). We granted

2 Although this provision would appear to preclude judicial review 
by habeas corpus after the registrant submitted to induction, we 
have already construed the statute to allow such review. Oestereich 
v. Selective Service Bd., 393 U. S. 233, 235, 238 (1968).

3 During the pendency of that appeal the Appeal Board upheld 
the reclassification and the local board then ordered Breen to report 
for induction. The induction order has been stayed pending decision 
in this case.
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a petition for certiorari, 394 U. S. 997 (1969), and, because 
we conclude that Oestereich does control this case, we 
reverse the judgment of the Court of Appeals.

In Oestereich a student preparing for the ministry sur-
rendered his draft registration card in protest against the 
war in Vietnam and was reclassified as a “delinquent.” 
He then filed suit seeking to enjoin his induction, claim-
ing that he was being inducted contrary to the clear 
statutory requirement that students preparing for the 
ministry “shall be exempt from training and service” 
under the Act, 50 U. S. C. App. § 456 (g). We held 
in that case that since Congress had unambiguously 
said that students preparing for the ministry were not 
to be drafted and, since there was no indication in the 
statute that such exemptions could be denied for “delin-
quency,” Oestereich’s induction was unlawful and in such 
a case § 10 (b)(3) would not be interpreted to bar pre-
induction judicial review and thereby force the regis-
trant to submit to an illegal induction or risk the possi-
bility of a criminal prosecution to regain his exempt 
status.

In the present case petitioner Breen argues that he, 
like Oestereich, should not be inducted and he relies on 
§ 6 (h)(1) of the Act, which provides that:

“Except as otherwise provided in this paragraph, 
the President shall, under such rules and regulations 
as he may prescribe, provide for the deferment from 
training and service in the Armed Forces of persons 
satisfactorily pursuing a full-time course of instruc-
tion at a college, university, or similar institution 
of learning and who request such deferment.” 50 
U. S. C. App. § 456 (h)(1) (1964 ed., Supp. IV).

In his complaint Breen alleged that he was a 20-year- 
old student and argued that he was clearly qualified for 
a student deferment. The Government has never con-
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tested Breen’s factual allegations concerning his student 
status, nor has it argued that he is not qualified for such 
a deferment for any reason except the alleged “delin-
quency.” As in Oestereich, we do not find any indi-
cation that Congress intended to allow the draft boards 
to deprive otherwise qualified students of their defer-
ments for the reasons relied upon in this case.

In concluding that Oestereich did not control this case, 
the Court of Appeals felt that the reference in § 6 (h)(1) 
to “such rules and regulations as [the President] may 
prescribe” was an indication that Congress authorized 
revocation of student deferments for violations of the 
delinquency regulations. 406 F. 2d, at 638. That con-
clusion must be rejected for several reasons. The ex-
plicit language of the Act provides that the President 
“shall” provide for the deferment of undergraduate stu-
dents except as otherwise provided by the terms of the 
Act itself, and Congress then set forth the specific condi-
tions that a student must meet to qualify for such a 
deferment.4 The reference to “rules and regulations” is 
clearly intended only to authorize such additional admin-
istrative procedures as the President may find necessary 
to insure that all qualified students are given the defer-
ment that Congress provided in § 6. There is nothing 
in the language of the Act itself that indicates a 
congressional desire to allow the President to add to 
or subtract from the factors specified in the statute

4 The Act also provides that student deferment status may be 
lost under certain conditions.

“A deferment granted to any person under [this provision] shall 
continue until such person completes the requirements for his bac-
calaureate degree, fails to pursue satisfactorily a full-time course 
of instruction, or attains the twenty-fourth anniversary of the date of 
his birth, whichever first occurs.” 50 U. S. C. App. §456 (h)(1) 
(1964 ed., Supp. IV). There is no contention raised here that 
Breen has lost his deferred status for any of these statutory reasons.
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for determining when students would be deferred.5 
The legislative history of §6 (h)(1) clearly indicates 
that Congress intended that only the conditions speci-
fied in that section need be met to warrant a student 
deferment. Prior to the 1967 Act the draft law 
stated that student deferments were provided only 
according to presidential regulation and in practice 
such deferments were subject to the discretion of the 
local draft boards.6 The committee reports and floor 
debates on the 1967 Act show that a primary purpose 
of the amendments was to eliminate this local option 
and provide clear, uniform standards for undergraduate 
student deferments.7 When Congress thus acted to 
replace discretionary standards with explicit require-
ments for student deferments, it did not specifically 
provide or in any way indicate that such deferred status 
could be denied because the registrant failed to possess 
his registration certificate.8 Finally, any contention that 
“delinquency” induction is proper in this case must be

5 The Act does allow the President to restrict student deferments 
on a finding that the needs of the Armed Forces require such 
action, 50 U. S. C. App. §456 (h)(1) (1964 ed., Supp. IV), but he 
has not made any such finding at this time.

6 See Selective Service Act of 1948, §6(h), 62 Stat. 611, as 
amended. The regulations promulgated pursuant to this authority 
permitted student deferments in the discretion of the local boards 
with certain suggested guidelines. See 32 CFR §§ 1622.25, 
1622.25a (1967 ed.).

7 H. R. Rep. No. 267, 90th Cong., 1st Sess., 25-26 (1967); H. R. 
Conf. Rep. No. 346, 90th Cong., 1st Sess., reprinted in U. S. Code 
Cong. & Admin. News, 90th Cong., 1st Sess., 1352,1356-1359 (1967); 
113 Cong. Rec. 14093, 14095, 16434 (1967).

8 The suggestion that the fleeting reference to “delinquents” in 
§6 (h)(1) of the Act, 50 U. S. C. App. §456 (h)(1) (1964 ed., 
Supp. IV), authorizes delinquency inductions must be rejected for 
the reasons set forth in Oestereich, supra, at 236-237, and in Gut- 
knecht v. United States, ante, at 302.
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rejected for the reasons set forth in our decision in 
Gutknecht v. United States, ante, p. 295, holding that 
induction pursuant to the delinquency regulations has 
not been authorized by Congress.

The Attorney General advances another argument for 
distinguishing this case from Oestereich, supra. He 
points out that Oestereich met the requirements for a 
statutory “exemption” from military service, while Breen 
is at best qualified only for a statutory “deferment.” 
On the basis of this observation he urges that the pro-
visions of §10 (b)(3) preclude pre-induction judicial 
review in all cases of deferments and that Oestereich 
provides an exception only in certain cases where an 
exemption is claimed. We fail to see any relevant prac-
tical or legal differences between exemptions and defer-
ments. The effect of either type of classification is that 
the registrant cannot be inducted as long as he remains 
so classified. Congress has specifically said that the only 
persons who may be inducted into the Armed Forces are 
those “who are liable for such training and service and 
who at the time of selection are registered and classified, 
but not deferred or exempted.” 50 U. S. C. App. 
§ 455 (a)(1) (1964 ed., Supp. IV).9 (Emphasis added.) 
Thus it is clear that the crucial distinction in draft clas-
sifications is between individuals presently subject to 
induction and those who are not so subject, either be-
cause of deferment or exemption.

The Attorney General also argues that a rational dis-
tinction exists in the statutory scheme between defer-
ments which merely postpone the time when a registrant 
will serve and exemptions which place the registrant 
“outside the manpower pool.” Brief for the Respondents 
20-21. A careful reading of the entire Act indicates 
that no such consistent distinction is preserved. Con-

9 This statutory directive is implemented by 32 CFR § 1631.7.
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gress has provided that “[n]o . . . exemption or defer-
ment . . . shall continue after the cause therefor ceases 
to exist.” 50 U. S. C. App. §456 (k). Many of 
the “exemptions” are not absolute, as the Attorney Gen-
eral implies, but conditioned on certain factors. Thus 
an exempt ministerial student like Oestereich will lose 
that exempt status if he withdraws from study in prep-
aration for the ministry. Similarly exempt veterans can 
be inducted into the Armed Forces if Congress declares 
a war or national emergency. 50 U. S. C. App. § 456 (b). 
On the other hand there is absolutely no assurance that 
an individual who is simply deferred will only have his 
military obligation postponed. So long as a registrant 
remains in a deferred classification he cannot be inducted, 
and deferment past the maximum age of draft liability 
would effectively exempt the registrant from compul-
sory military service. Although a registrant like Breen 
cannot be deferred as an undergraduate student past 
his 24th birthday,10 he may continue to be deferred 
on the basis of extreme hardship to dependents or 
employment in the national interest. 50 U. S. C. 
App. §456 (h)(1) (1964 ed., Supp. IV). There is thus 
no statutory scheme to permanently exempt certain indi-
viduals while only deferring service for others. Both de-
ferments and exemptions accomplish the same congres-
sional purpose, that of not inducting certain registrants 
at a particular time.

We are consequently unable to distinguish this case 
from Oestereich. In both situations a draft registrant 
who was required by the relevant law not to be in-
ducted was in fact ordered to report for military service. 
In both cases the order for induction involved a “clear 
departure by the Board from its statutory mandate,” 
Oestereich, supra, at 238, and in both cases § 10 (b) (3)

10 See n. 4, supra.
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of the Act should not have been construed to require the 
registrants to submit to induction or risk criminal prose-
cution to test the legality of the induction order. The 
judgment below is reversed and the case remanded for 
further proceedings in conformity with this opinion.

Reversed and remanded.

Mr . Justi ce  Harlan , concurring.
While I fully agree with today’s holding that pre-

induction review is available to the petitioner here, and 
subscribe to much of the Court’s opinion, I would rest 
the holding on a different footing.

The Court’s opinion here, as in Oestereich n . Selective 
Service Bd., 393 U. S. 233 (1968), appears to make the 
availability of pre-induction review turn on the lawful-
ness of the draft board’s action or, to put it another way, 
on the certainty with which the reviewing court can 
determine that the registrant would prevail on the merits 
if there were such judicial review of his classification. 
On the other hand, under the test put forward in my 
separate opinion in Oestereich, 393 U. S., at 239-245, the 
availability of pre-induction review turns, not on what 
amounts to an advance decision on the merits, but 
rather on the nature of the challenge being made.

In Oestereich, the registrant sought pre-induction 
review of claims that the delinquency procedure em-
ployed by the board was “not authorized by any statute,” 
was “inconsistent with his statutory exemption,” and 
was “facially unconstitutional,” 393 U. S., at 239. I 
pointed out that judicial scrutiny of such legal conten-
tions, unlike the review of “factual and discretionary 
decisions” pertaining to a board’s classification of a 
particular registrant, presented no “opportunity for pro-
tracted delay” in the operations of the Selective Service
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System—the primary congressional concern in enacting 
§ 10(b)(3), 393 U. S., at 241. To avoid the “serious 
constitutional problems” implicit in depriving a regis-
trant of “his liberty without the prior opportunity to 
present to any competent forum” his claims that the 
delinquency procedure was invalid, 393 U. S., at 243, I 
therefore interpreted §10 (b)(3) not to preclude pre-
induction judicial review. Viewed from the perspective 
of my opinion in Oestereich, this case is indistinguish-
able, for the petitioner here, as in Oestereich, makes legal 
challenges to the delinquency procedure that do not 
require review of a factual and discretionary decision of 
a board.

As to the merits of petitioner’s challenges, I agree, for 
the reasons stated by the majority, that it makes no dif-
ference that through the operation of the delinquency 
regulations Breen lost a II-S student deferment whereas 
Oestereich lost a IV-D exemption as a divinity student 
preparing for the ministry. More generally, the delin-
quency regulations used here have now been held to be 
unauthorized by statute, Gutknecht v. United States, 
ante, p. 295.

On this basis, I concur in the reversal of the judgment 
below.

Mr . Justi ce  Brennan , concurring.
In Oestereich v. Selective Service Board, 393 U. S. 233 

(1968), I joined Mr . Just ice  Stew art ’s  dissent expressing 
the view that §10(b)(3) was designed to permit judicial 
review of draft classifications only in connection with 
criminal prosecutions or habeas corpus proceedings. 393 
U. S., at 245. But continued adherence to that construc-
tion is foreclosed by the Court’s holding in that case 
that § 10 (b)(3) did not preclude pre-induction judicial 
review of the case of a registrant entitled to a statutory
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exemption. Therefore, because I too “fail to see any 
relevant practical or legal differences between exemptions 
and deferments,” I join the opinion of the Court.

Mr . Justic e  Stewart , with whom The  Chief  Justice  
joins, concurring in part.

For the reasons expressed by Mr . Justi ce  Brennan , 
I join the opinion of the Court insofar as it holds that 
the District Court had jurisdiction to entertain the peti-
tioner’s suit and should have granted him the injunction 
he sought. I do not, however, join the Court’s opinion 
insofar as it holds that the delinquency regulations have 
not been authorized by Congress. See Gutknecht v. 
United States, ante, p. 314 (concurring in judgment).
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK

No. 66. Argued November 17, 1969—Decided January 26, 1970

Section 2218 of the New York Surrogate’s Court Procedure Act 
authorizes the surrogate to order an alien’s share of a New York 
estate paid into court when it appears that the alien “would 
not have the benefit or use or control of the money or property” 
constituting the share. Appellants, who live in Romania and are 
beneficiaries of New York decedents’ estates and whose shares 
were paid into court for their benefit under § 2218, filed a com-
plaint challenging its constitutionality and seeking temporary and 
permanent injunctive relief against its operation. In the three- 
judge District Court which was convened, appellants moved for 
summary judgment, contending that under Zschernig v. Miller, 
389 U. S. 429, § 2218 is unconstitutional on its face and as applied, 
and requesting “the relief prayed for in the complaint.” Appel-
lants filed no separate application for a preliminary injunction 
and have not urged the appropriateness of temporary relief for 
the release of the court-held funds. The District Court denied 
summary judgment but did not dismiss the complaint as urged 
by appellees, surrogates of several New York counties. Appel-
lants appealed to this Court from the order denying summary 
judgment, claiming that this Court has jurisdiction by virtue of 
28 U. S. C. § 1253, which in pertinent part provides for an appeal 
“to the Supreme Court from an order granting or denying . . . 
an interlocutory or permanent injunction in any civil action . . . 
required by an Act of Congress to be heard and determined by a 
district court of three judges.” Held: The only interlocutory 
orders that this Court has power to review under § 1253 are 
those granting or denying 'preliminary injunctions, and therefore 
this Court lacks jurisdiction to review the District Court’s inter-
locutory order, which involved no question of preliminary injunc-
tive relief. Pp. 475-479.

299 F. Supp. 1389, appeal dismissed.

John R. Vintilla argued the cause for appellants. 
With him on the brief were Emanuel Eschwege and 
Novak N. Marku.
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Daniel M. Cohen, Assistant Attorney General of New 
York, argued the cause for appellees. With him on the 
brief were Louis J. Lejkowitz, Attorney General, and 
Samuel A. Hirshowitz, First Assistant Attorney General.

Martin Popper filed briefs for Wolf Popper Ross Wolf 
& Jones as amicus curiae.

Mr . Justi ce  Marsh all  delivered the opinion of the 
Court.

Appellants are beneficiaries of New York decedents’ 
estates who live in Romania. Their shares of these 
estates have not been distributed to them, but have 
been paid into court for their benefit under § 2218 of the 
New York Surrogate’s Court Procedure Act. Section 
2218 authorizes the surrogate to order an alien’s share 
of a New York estate paid into court when it appears 
that the alien “would not have the benefit or use or con-
trol of the money or other property” constituting the 
share.1

In 1966, appellants filed a complaint in the United 
States District Court for the Southern District of New 
York, challenging what is now § 2218 on the grounds 
that it denied them due process and equal protection, that 
it unconstitutionally intruded upon the Federal Govern-
ment’s conduct of foreign relations, and that it conflicted 

1 Section 2218 (Supp. 1969), formerly § 269-a of the New York 
Surrogate’s Court Act, reads as follows:

“1. (a) Where it shall appear that an alien legatee, distributee 
or beneficiary is domiciled or resident within a country to which 
checks or warrants drawn against funds of the United States may 
not be transmitted by reason of any executive order, regulation or 
similar determination of the United States government or any 
department or agency thereof, the court shall direct that the money 
or property to which such alien would otherwise be entitled shall 
be paid into court for the benefit of said alien or the person or 
persons who thereafter may appear to be entitled thereto. The 
money or property so paid into court shall be paid out only upon 
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with federal regulations permitting the payment of fed-
eral funds to persons in Romania. Appellants prayed for 
both temporary and permanent injunctive relief against 
further operation of the statute, and therefore requested 
the impaneling of a three-judge court. A single district 
judge declined to request a three-judge court on the 
ground that the constitutional questions raised were 
frivolous, and the Court of Appeals for the Second 
Circuit affirmed. This Court granted certiorari, vacated 
the judgment, and remanded the case to the Court of 
Appeals for further consideration in the light of Zschernig 
v. Miller, 389 U. S. 429, decided the same day. 389 
U. S. 581 (1968). On remand, the Court of Appeals 
reversed the original order of the District Court, and 
remanded the case for consideration by a three-judge 
court. 391 F. 2d 586 (C. A. 2d Cir. 1968).

order of the surrogate or pursuant to the order or judgment of a 
court of competent jurisdiction.

“(b) Any assignment of a fund which is required to be deposited 
pursuant to the provisions of paragraph one (a) of this section shall 
not be effective to confer upon the assignee any greater right to the 
delivery of the fund than the assignor would otherwise enjoy.

“2. Where it shall appear that a beneficiary would not have the 
benefit or use or control of the money or other property due him 
or where other special circumstances make it desirable that such 
payment should be withheld the decree may direct that such money 
or property be paid into court for the benefit of the beneficiary or 
the person or persons who may thereafter appear entitled thereto. 
The money or property so paid into court shall be paid out only 
upon order of the court or pursuant to the order or judgment of a 
court of competent jurisdiction.

“3. In any such proceeding where it is uncertain that an alien 
beneficiary or fiduciary not residing within the United States, the 
District of Columbia, the Commonwealth of Puerto Rico or a 
territory or possession of the United States would have the benefit 
or use or control of the money or property due him the burden of 
proving that the alien beneficiary will receive the benefit or use 
or control of the money or property due him shall be upon him or 
the person claiming from, through or under him.”
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Appellants then moved for summary judgment, urging 
that § 2218 was unconstitutional, either on its face or as 
applied, under the principles of Zschernig v. Miller, supra. 
In their motion they requested “the relief demanded in 
the complaint.” They accompanied their motion with 
an affidavit, largely consisting of a memorandum of law 
arguing that the application of § 2218 by the New York 
courts ran afoul of Zschernig.

Appellees, surrogates of several New York counties, 
opposed the motion for summary judgment and further 
requested that the action be dismissed. In their ac-
companying affidavit, they argued that § 2218 was con-
stitutional on its face and that there was at least a triable 
issue of fact whether it was being constitutionally 
applied.

The District Court denied summary judgment, but 
did not dismiss the action. 299 F. Supp. 1389 (D. C. 
S. D. N. Y. 1968). In its opinion it held that §2218 
was not unconstitutional on its face under Zschernig, 
and that the only reported post-Zschernig construction 
of the statute, Matter of Leikind, 22 N. Y. 2d 346, 239 
N. E. 2d 550 (1968), app. docketed, No. 68, 0. T. 1969, 
did not show unconstitutional application.

From the order denying summary judgment, appellants 
took an appeal to this Court, claiming that we had juris-
diction under 28 U. S. C. § 1253, which provides:

“Except as otherwise provided by law, any party 
may appeal to the Supreme Court from an order 
granting or denying, after notice and hearing, an 
interlocutory or permanent injunction in any civil 
action, suit or proceeding required by any Act of 
Congress to be heard and determined by a district 
court of three judges.”

Appellees did not oppose jurisdiction, but rather filed a 
motion to affirm. We noted probable jurisdiction, 394
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U. S. 996 (1969) , and received briefs and heard argument 
confined to the merits. Further examination of the case 
since oral argument has for the first time raised the 
question of our jurisdiction, and we have concluded that 
we lack jurisdiction of the appeal.

A preliminary question is whether the District Court’s 
order denying summary judgment to a plaintiff who has 
requested injunctive relief is “an order . . . denying . . . 
an . . . injunction” within the meaning of § 1253. In 
construing the analogous provision giving the courts of 
appeals jurisdiction to hear appeals from interlocutory 
orders granting or denying injunctions, 28 U. S. C. 
§ 1292 (a)(1), this Court has ruled that a denial of sum-
mary judgment is not an appealable order denying an 
injunction, at least where the denial is based upon the 
existence of a triable issue of fact. Switzerland Assn. v. 
Horne’s Market, 385 U. S. 23 (1966).2 However we need 
not decide whether the same treatment should be given to 
denials of summary judgment under § 1253, for we con-
clude that the only interlocutory orders that we have 
power to review under that provision are orders granting 
or denying preliminary injunctions. Since in our view

2 The Second Circuit originally took the view that denial of sum-
mary judgment, where an injunction had been prayed for, was an 
appealable order denying an injunction under § 1292 (a) (1), Federal 
Glass Co. v. Loshin, 217 F. 2d 936 (1954) (L. Hand, J.; Frank, J., 
concurring; Clark, J., dissenting). This was contrary to the 
majority view that such orders were not appealable, a view 
best represented by Morgenstern Chemical Co. v. Schering Corp., 
181 F. 2d 160 (C. A. 3d Cir. 1950). The Second Circuit, even 
before this Court’s decision in Switzerland Assn., supra, had reversed 
its position. Chappell & Co. v. Frankel, 367 F. 2d 197 (1966) 
(en banc). See also 6 J. Moore, Federal Practice If56.21 [2], at 
2791-2792 (2d ed. 1966).

In Switzerland Assn., supra, this Court left open the question 
whether an order denying summary judgment might be appealable 
as an order denying an injunction when the ground for the denial 
was other than the existence of a triable issue of fact.
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the District Court here decided no question of preliminary 
injunctive relief, we cannot review its order.

Section 1253, along with the other provisions concern-
ing three-judge district courts, 28 U. S. C. §§ 2281-2284 
(a collectivity hereinafter referred to as the Three-Judge 
Court Act), derives from § 266 of the Judicial Code of 
1911, 36 Stat. 1162, which in turn derived from § 17 of the 
Mann-Elkins Act of 1910, 36 Stat. 557. As originally 
enacted, the Three-Judge Court Act required that no 
interlocutory injunction restraining the operation of any 
state statute on constitutional grounds could be issued, 
except by a three-judge court, and provided that u[a]n 
appeal may be taken directly to the Supreme Court of 
the United States from the order granting or denying . . . 
an interlocutory injunction in such case.” 36 Stat. 557. 
The Act grew out of the public furor over what was 
felt to be the abuse by federal district courts of their 
injunctive powers in cases involving state economic and 
social legislation. While broad and radical proposals 
were made to deal with the problem, including proposals 
to deprive the federal courts of all jurisdiction to enjoin 
state officers, Congress compromised on a provision that 
would deal with what was felt to be the worst abuse— 
the issuance of temporary restraining orders and prelim-
inary injunctions against state statutes, either ex parte 
or merely upon affidavits, and subject to limited and 
ineffective appellate review. See Phillips v. United 
States, 312 U. S. 246, 250 (1941); Hutcheson, A Case 
for Three Judges, 47 Harv. L. Rev. 795, 803-810 (1934); 
Note, The Three-Judge District Court and Appellate 
Review, 49 Va. L. Rev. 538, 539-543 (1963).

Until 1925, the Act required a three-judge court only 
on application for an interlocutory (or, as we would say, 
preliminary) injunction. In that year, the Act was 
amended to carry the three-judge requirement forward 
to the issuance of a permanent injunction, 43 Stat. 938, 
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“in order to avoid the anomalous result of having a 
single judge review the decree of three judges at the final 
hearing.” Note, 49 Va. L. Rev., supra, at 543. The 
provision governing appeal to this Court was correspond-
ingly amended to allow direct appeal from “a final decree 
granting or denying a permanent injunction . . . .” 43 
Stat. 938.

Thus, as of 1925, the provisions of the Three-Judge 
Court Act relating to appeal to this Court, set out in 
the Judicial Code, as amended, read as follows:

“An appeal may be taken directly to the Supreme 
Court of the United States from the order granting 
or denying, after notice and hearing, an interlocutory 
injunction in such case. . . .” 36 Stat. 557.

“. . . and a direct appeal to the Supreme Court 
may be taken from a final decree granting or deny-
ing a permanent injunction in such suit.” 43 Stat. 
938. (Emphasis added.)

As clearly as language can, this language confined this 
Court’s review of three-judge court action to (1) final 
judgments granting or denying permanent injunctions, 
and (2) interlocutory orders granting or denying pre-
liminary injunctions.

In 1948, the present Judicial Code was enacted, includ-
ing § 1253 as it now stands. As the language now reads, 
the Court has appellate jurisdiction over any three-judge 
court order “granting or denying ... an interlocutory 
or permanent injunction.” On its face, this language is 
subject to the construction that interlocutory orders 
denying permanent as well as preliminary injunctions 
can be appealed to this Court. However, such a con-
struction would involve ♦an expansion of this Court’s 
mandatory appellate jurisdiction over that granted by 
the clear language of the prior statute. The Reviser’s 
Note to § 1253 indicates no intent to make such a sub-
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stantive change; indeed, it refers to the section as merely 
a consolidation of prior provisions in Title 28, them-
selves derived from the statute as adopted and amended 
by Congress.3

This Court has more than once stated that its juris-
diction under the Three-Judge Court Act is to be nar-
rowly construed since “any loose construction of the 
requirements of [the Act] would defeat the purposes of 
Congress ... to keep within narrow confines our appellate 
docket.” Phillips v. United States, supra, at 250. See 
Stainback v. Mo Hock Ke Lok Po, 336 U. S. 368, 375 
(1949); Moore v. Fidelity & Deposit Co., 272 U. S. 
317, 321 (1926). That canon of construction must be 
applied with redoubled vigor when the action sought 
to be reviewed here is an interlocutory order of a trial 
court. In the absence of clear and explicit authorization 
by Congress, piecemeal appellate review is not favored, 
Switzerland Assn. v. Horne’s Market, supra, at 24, and 
this Court above all others must limit its review of 
interlocutory orders. Hamilton Shoe Co. v. Wolf 
Brothers, 240 U. S. 251, 258 (1916). In light of these 
factors, and the history of the statute as set out above, 
we cannot but conclude that our jurisdiction over 
interlocutory orders under § 1253 is confined to orders 
granting or denying a preliminary injunction.

As we read the record, this is not such an order. Ap-
pellants did, in their original complaint, pray for pre-
liminary as well as permanent injunctive relief. And 
in moving for summary judgment, they requested “the 
relief demanded in the complaint.” However, they took 

3 The 1948 revision of the Judicial Code did make one substantive 
change in the Three-Judge Court Act; it eliminated the require-
ment, imposed by the 1925 amendment, that a three-judge court 
should be required to hear an application for a permanent injunction 
only where an application for a preliminary injunction had originally 
been made. Reviser’s Note, 28 U. S. C. § 2281.
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no practical step toward obtaining such relief. They filed 
no separate application for a preliminary injunction. In 
none of their papers, in the District Court or in this 
Court, have they urged the appropriateness of temporary 
relief. The District Court in its opinion in no way 
adverted to the possibility of such relief being granted. 
Indeed, in the nature of the case, preliminary injunctive 
relief could never have been a practical possibility. Ap-
pellants are seeking the release of funds held in court in 
New York to beneficiaries outside the jurisdiction of the 
United States. Any injunction granting relief of this 
sort must necessarily have been final in its effect, and 
could hardly have been awarded in the absence of a final 
determination on the merits in appellants’ favor. Since 
the order here in question is an interlocutory one, and is 
not an order granting or denying a preliminary injunc-
tion, we must dismiss the appeal from that order for 
want of jurisdiction.

It is so ordered.

Mr . Justi ce  Dougla s , with whom Mr . Just ice  Black  
concurs, dissenting.

If summary judgment1 had been granted to appellants 
there would be no question but that this Court would 
have jurisdiction under 28 U. S. C. § 1253 over an appeal 
from that judgment, as it would constitute an “order 
granting ... an interlocutory or permanent injunction.” 
Similarly, there seems little room for argument that the 
denial of summary judgment to appellants constitutes 
an order “denying ... an interlocutory or permanent 
injunction,” since such injunctive relief was requested

1 The appellants’ motion for summary judgment was as follows: 
“Plaintiffs move the court as follows:
“1. That it enter, pursuant to Rule 56 of the Federal Rules of 

Civil Procedure, a summary judgment in plaintiffs’ favor for the 
relief demanded in the complaint on the ground that there is no 
genuine issue as to any material fact and that plaintiff is entitled
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in appellants’ complaint.* 2 The majority opinion relies 
on Switzerland Assn. v. Horne’s Market, 385 U. S. 23, as 
authority for dismissing this appeal for want of jurisdic-
tion under 28 U. S. C. § 1253. In that case, however, 
the denial of summary judgment was based solely on the 
existence of a triable issue of fact;3 the summary judg-

to a judgment as a matter of law; and, especially, in the light of 
Zschernig v. Miller, 36 L. W. 4120 (1/15/68), decided by the 
Supreme Court of the United States.

“The Affidavit of John R. Vintilla is attached hereto in support 
of this motion.”

2 The “relief demanded in the complaint” included:
“That [the District Court] issue a permanent injunction forever 

restraining and enjoining the defendants and each of them, their 
agents and employees, from denying plaintiffs, and others similarly 
situated the right to their distributive shares from decedents’ 
estates, and to other funds to which they may be entitled; that 
the defendants, and each of them, their agents, and employees, be 
ordered and directed to take such action as shall be necessary to 
deliver the distributive shares and other funds which are due and 
owing to and being withheld from these plaintiffs and others simi-
larly situated.

“That pending the final hearing and determination of this com-
plaint upon its merits, the Court issue a preliminary injunction, 
restraining the defendants and each of them, their agents, and 
employees, from denying the plaintiffs, and others similarly situated, 
the right to their distributive shares and other funds to which they 
may be entitled.” (Emphasis added.)

3 Switzerland Assn, involved an action for unfair competition under 
the federal trademark laws, 60 Stat. 427, 15 U. S. C. § 1051 et seq. 
The sole claim was that defendant’s actions in selling cheese labeled 
as “imported Swiss cheese” which had been imported into the United 
States from a country other than Switzerland were illegal under 
the trademark laws. The defense was that “imported Swiss cheese” 
had come to have an accepted meaning in the trade of Swiss cheese 
that had been imported from any country. The District Court 
found that the meaning in the trade of “imported Swiss cheese” 
was an issue of fact as to which there was a genuine dispute, and 
therefore denied the plaintiffs’ motion for summary judgment.

The request for injunctive relief therefore had to await a jury 
trial on the facts.
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ment did not concern in any way the merits of the case. 
This case involves more. Appellants claimed that § 2218 
of the New York Surrogate’s Court Procedure Act was 
unconstitutional on its face. The denial of summary 
judgment constituted a rejection of this claim on the 
merits, as well as a denial of injunctive relief based on 
that claim. On this basis, I would find jurisdiction under 
28 U. S. C. § 1253 to decide this appeal on the merits.
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SIGLER, WARDEN v. PARKER

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE EIGHTH CIRCUIT

No. 743. Decided January 26, 1970

Respondent, who was convicted of murder in 1956 in a Nebraska 
state court, petitioned the federal District Court for a writ of 
habeas corpus. That court, relying on state-court findings in a 
1965 post-conviction proceeding, concluded that respondent’s con-
fessions were voluntary and dismissed the petition. The Court 
of Appeals reversed, finding that the trial judge had not found the 
confessions voluntary before admitting them into evidence, con-
trary to Jackson v. Denno, 378 U. S. 368; that this procedural 
violation had tainted all later findings of voluntariness; and, after 
examining the record, that the confessions were involuntary. 
Held: When a federal court finds a Jackson v. Denno error in a 
state proceeding, it must allow the State a reasonable time to 
make an error-free determination on the voluntariness of the 
confessions.

Certiorari granted; 413 F. 2d 459, vacated and remanded.

Clarence A. H. Meyer, Attorney General of Nebraska, 
and Ralph H. Gillan, Assistant Attorney General, for 
petitioner.

Richard J. Bruckner for respondent.

Per  Curiam .
In 1956 respondent was found guilty in a Nebraska 

court of first-degree murder; he was sentenced to life 
imprisonment. After exhausting his post-conviction 
remedies under Nebraska law, respondent petitioned the 
United States District Court for the District of Nebraska 
for a writ of habeas corpus. After an evidentiary hear-
ing, the District Court dismissed the petition. One of 
the issues presented to the District Court was the volun-
tariness of confessions used against respondent at his 
trial. Relying on the findings of the state court in a
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1965 post-conviction proceeding, the District Court con-
cluded that the confessions were voluntarily given and 
hence admissible. The Court of Appeals for the Eighth 
Circuit, without reaching the other issues before it, 
reversed on the ground that respondent’s confessions 
were involuntary. 413 F. 2d 459 (1969). The court 
first found that the opinion of the Nebraska Supreme 
Court affirming respondent’s conviction indicated that 
the trial judge had not found the confessions voluntary 
before admitting them into evidence. The court then 
found that this violation of the procedural rule of Jackson 
v. Denno, 378 U. S. 368 (1964), had tainted all subse-
quent findings of voluntariness in the Nebraska courts 
and in the District Court. Since it seemed “unlikely 
that either party has any additional substantial evidence 
on the voluntariness issue,” 413 F. 2d, at 463, the Court 
of Appeals chose to evaluate the confessions itself rather 
than to remand the case to allow the State to make an 
untainted determination on the voluntariness question. 
After examining the record of the trial and the post-
conviction proceedings, the court held that the confes-
sions could on no view of the evidence be deemed volun-
tary. On the basis of this determination, the court di-
rected that the writ of habeas corpus should be granted 
unless within a reasonable time respondent was given a 
new trial from which the confessions were excluded.

We agree with the Court of Appeals that the record 
of proceedings in the trial court and the opinion of the 
Nebraska Supreme Court affirming respondent’s con-
viction do not justify a conclusion that the trial judge 
made his own determination of voluntariness as required 
by Jackson v. Denno, supra. See Sims v. Georgia, 385 
U. S. 538 (1967). In addition, we accept the Court of 
Appeals’ determination that all subsequent findings of 
voluntariness were made at least in part in reliance on 
the first, procedurally defective, determination of the
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admissibility of the confessions.*  However, as indicated 
in our opinion in Jackson v. Denno, supra, at 391-396, 
the appropriate remedy when a federal court finds a 
Jackson v. Denno error in a prior state proceeding is 
to allow the State a reasonable time to make an error- 
free determination on the voluntariness of the confession 
at issue. Hence it was error for the Court of Appeals 
to pass judgment on the voluntariness of respondent’s 
confessions without first permitting a Nebraska court to 
make such an evaluation uninfluenced by the apparent 
finding of voluntariness at the 1956 trial.

The writ of certiorari is granted. The judgment of 
the Court of Appeals is vacated and the case is remanded 
to that court for further proceedings consistent with this 
opinion.

It is so ordered.

Mr . Just ice  Black , with whom The  Chief  Just ice  
joins, dissenting.

This Court in Jackson n . Denno, 378 U. S. 368 (1964), 
held over my dissent that the question of the volun-
tariness of a defendant’s alleged confession must be made 
by the trial judge in a separate proceeding prior to the 
submission of the confession to the jury, and that insofar 

*After a hearing in 1965 under the Nebraska Post Conviction Act, 
Neb. Rev. Stat. §§29-3001 to 29-3004 (Cum. Supp. 1967), the state 
trial court found that the record and exhibits indicated that the con-
fessions were voluntary. The Court of Appeals may have deemed 
this conclusion unsatisfactory because the state court’s finding on the 
voluntariness question was followed immediately by a reference to 
the original determination, at trial and on appeal from the convic-
tion, as to the admissibility of the confessions. The Court of 
Appeals’ view is supported by the fact that the Nebraska Supreme 
Court relied heavily on the apparent finding of voluntariness at the 
original trial and on appeal in affirming the trial court’s denial of 
collateral relief. State v. Parker, 180 Neb. 707, 144 N. W. 2d 525 
(1966).
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as federal questions concerning coercion under the Fifth 
Amendment were involved the decision of the trial 
judge forecloses the jury from passing upon the volun-
tariness question. In my dissent I said:

“Whatever might be a judge's view of the volun-
tariness of a confession, the jury in passing on 
a defendant’s guilt or innocence is, in my judgment, 
entitled to hear and determine voluntariness of a 
confession along with other factual issues on which 
its verdict must rest.” Id., at 401.

I adhere to that dissent and hope that at some future 
time this Court will restore to defendants their right to 
have the voluntariness of alleged confessions determined 
by the jury as the Sixth Amendment requires.

I would not object if the Court were remanding the 
case for a new and complete retrial in which a Nebraska 
jury of the defendant’s peers could determine after hear-
ing the evidence whether the alleged confessions had 
been voluntarily given. Clearly, when a jury passes upon 
the truthfulness of a confession, as it must do when a 
confession is offered, the jury must also be allowed to 
determine whether the confession was caused by police 
coercion or whether it was freely given. Jackson v. 
Denno thus took away a defendant’s traditional right 
to have the jury decide for itself whether a confession 
was tainted and probably untrue because it was coerced. 
The vital importance of this issue to defendants tried 
in this country is a sufficient reason for me to continue 
my protest against the Court’s holding in Jackson v. 
Denno.

Mr . Justic e  Dougla s , dissenting.
Respondent was convicted of murder and he was sen-

tenced to life imprisonment on June 2, 1956, nearly 14 
years ago. On appeal, his conviction was affirmed.
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Parker v. State, 164 Neb. 614, 83 N. W. 2d 347, and we 
denied certiorari, 356 U. S. 933.

In 1962 respondent filed a petition for writ of error 
coram nobis in the trial court which was dismissed. The 
dismissal was affirmed on appeal. Parker v. State, 178 
Neb. 1, 131 N. W. 2d 678.

In 1963 respondent sought post-conviction relief in 
the Nebraska court, alleging that the confessions ob-
tained from him and used at the trial were involuntary 
and in violation of the Federal Constitution. The court 
after an evidentiary hearing denied relief and the Su-
preme Court of Nebraska affirmed. State v. Parker, 
180 Neb. 707, 144 N. W. 2d 525.

In 1966 respondent filed the present petition for habeas 
corpus in the Federal District Court, again challenging 
the voluntariness of the confessions. Again a full evi-
dentiary hearing was held and the petition was denied. 
That was on June 27, 1968. On July 18, 1969, the Court 
of Appeals reversed, 413 F. 2d 459, saying:

“The interest of justice would not be served by 
remanding this case for a hearing upon the volun-
tariness of the confession [s] if the factual back-
ground in the present case is such that in event the 
state court again found the confession [s] voluntary, 
a determination that such finding was not warranted 
would be required. In both the state and federal 
post conviction hearings reliance was placed upon 
the extensive record made on voluntariness at the 
trial, and no additional evidence was introduced. 
Thus it would seem unlikely that either party has 
any additional substantial evidence on the volun-
tariness issue.” Id., at 463.

The issue of voluntariness vel non of the confessions 
is a much-plowed field. If the federal courts were com-
ing to this question without prior state opportunity to 
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act, I would agree that the federal courts should not 
act until the state tribunal first had the opportunity to 
try the issue. Moreover, it would be more appropriate, 
as Mr . Justi ce  Black  says, to remand the case so that 
there might be a new trial before a jury. But if this issue 
is to be resolved in a habeas corpus proceeding, where 
traditionally a jury does not sit,*  then we should affirm 
the Court of Appeals. The issue as to the voluntary 
character of the confessions has been hotly contested and 
the facts thoroughly exposed in the state proceedings. 
And the conclusion by the Court of Appeals that the 
confessions were not voluntary is a responsible one. 
Moreover, the observation of the Supreme Court of 
Nebraska that there is no evidence of “a real miscarriage 
of justice,” State v. Parker, 180 Neb., at 714, 144 N. W. 
2d, at 529, though popular in some legal circles, is irrele-
vant. For under our presumably civilized constitutional 
procedures, a conviction on a coerced confession, even of 
one whom we despise, is intolerable.

*The rule that there is no right to jury trial in habeas corpus 
cases has been codified in the federal statute, 28 U. S. C. §2243:

“The court shall summarily hear and determine the facts, and dis-
pose of the matter as law and justice require.”

Section 2243 does not preclude the use of an advisory jury pur-
suant to Fed. Rule Civ. Proc. 39 (c). See 5 J. Moore, Federal Prac-
tice 265-269 (1969); cf. W. Church, A Treatise on the Writ of 
Habeas Corpus 256 (2d ed. 1893). Yet the use of an advisory jury 
is discretionary only. See Barry n . White, 62 App. D. C. 69, 70, 
64 F. 2d 707, 708 (1933). “[T]he court should not utilize an 
advisory jury, if to do so would delay the hearing of the habeas 
corpus proceeding; and as a matter of sound practice the advisory 
jury should be used, if at all, only in the rare and exceptional case.” 
Moore, supra, at 268-269.
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SHAPIRO, WELFARE COMMISSIONER OF 
CONNECTICUT v. DOE

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF CONNECTICUT

No. 805. Decided January 26, 1970

302 F. Supp. 761, appeal dismissed.

Robert K. Killian, Attorney General of Connecticut, 
and Francis J. MacGregor, Assistant Attorney General, 
for appellant.

Lee A. Albert for appellee.

Per  Curiam .
The motion of the appellee for leave to proceed in 

forma pauperis is granted. The motion to dismiss is 
also granted and the appeal is dismissed for failure to 
docket the case within the time prescribed by Rule 13.

Mr . Justic e  Black , with whom Mr . Justice  Dougla s  
joins, dissenting.

In this case a three-judge United States District Court 
invalidated a Connecticut state welfare regulation re-
quiring the mother of an illegitimate child to reveal the 
name of the child’s father as a precondition to receiving 
welfare assistance on the ground that the regulation 
imposed an additional condition of welfare eligibility not 
required or authorized by the Social Security Act, 49 
Stat. 620, as amended, 42 U. S. C. §§ 601-610 (1964 ed. 
and Supp. IV). The case comes to this Court on 
direct appeal taken by Connecticut welfare officials pur-
suant to the authorization in 28 U. S. C. § 1253. There 
can be no doubt about the fact that this appeal presents 
a federal question which should be decided here and that 
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this Court has jurisdiction over the appeal since appellee’s 
statutory claim was initially joined with a constitutional 
attack upon the Connecticut regulation. Florida Lime 
Growers v. Jacobsen, 362 U. S. 73 (1960). Yet, the Court 
today dismisses this appeal on the ground that it was 
not timely docketed in accordance with Rule 13 (1) of 
the Rules of the United States Supreme Court. Rule 
13 (1) provides that in cases appealed pursuant to 28 
U. S. C. § 1253 the time limit for docketing the appeal 
shall be 60 days from the filing of the notice of the appeal. 
In this case the notice of appeal was properly filed pur-
suant to 28 U. S. C. § 2101 (b) on September 2, 1969. 
The 60-day time limit thus expired on November 1, 1969, 
but appellants did not docket the appeal until Novem-
ber 3, 1969, two days later, one of which was a Sunday. 
It is because of this minor and essentially technical 
infraction of its own Rules that the Court today dis-
misses this important appeal. I cannot agree with such 
a result. Time defects such as this one involving only 
a failure to comply with the Rules of this Court do not 
rise to jurisdictional proportions and can be waived by 
the Court when the interests of justice so require. 
Taglianetti v. United States, 394 U. S. 316, n. 1 (1969). 
Given the importance of the issue in this case and the 
harmless, undoubtedly inadvertent nature of appellant’s 
error, this case seems to me an altogether appropriate 
one for the waiver of Rule 13 (1). The Court hardly 
puts its best foot forward when it dismisses so substan-
tial an appeal on so technical a ground. I would waive 
the time defect, note probable jurisdiction, and consider 
the issue presented in this appeal on the merits.
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FLORIDA v. ALABAMA et  al .

ON MOTION FOR LEAVE TO FILE BILL OF COMPLAINT

No. 37, Orig. Decided January 28, 1970

State of Florida’s motion for leave to file complaint invoking Court’s 
original jurisdiction fails to state claim warranting exercise of such 
jurisdiction.

Motion denied.

Claude R. Kirk, Jr., Governor of Florida, and Gerald 
Mager on the motion.

Per  Curiam .
On January 23, 1970, the plaintiff filed a motion for 

leave to file a complaint invoking the original jurisdic-
tion of this Court naming 49 other States and Robert 
Finch, as Secretary of the Department of Health, Educa-
tion, and Welfare, as parties defendant.

The alleged emergent nature of the claims for relief 
led the Court to give expedited consideration to the 
motion and proffered complaint and, having examined 
the complaint, we conclude it fails to state a claim against 
any of the defendants warranting the exercise of the 
original jurisdiction of this Court.

Accordingly, the motion to accelerate the time for 
responses to the proffered complaint and the motion for 
leave to file the proffered complaint are denied.
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UNITED STATES v. INTERSTATE COMMERCE 
COMMISSION et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA

No. 28. Argued October 21, 1969—Decided February 2, 1970*

In 1967 the Interstate Commerce Commission (ICC) approved a 
merger plan filed by the Great Northern Railway Co. (GN) and 
the Northern Pacific Railway Co. (NP) (collectively the Northern 
Lines), and three of their subsidiaries, the Pacific Coast Railroad 
Co., the Chicago, Burlington & Quincy Railroad Co. (Burlington), 
and the Spokane, Portland & Seattle Railway Co. (SP&S). The 
Northern Lines operate largely west from St. Paul, Minneapolis, 
and Duluth, across the Northern Tier of States to Spokane, 
Tacoma, and Portland. NP, with about 6,200 miles of track, runs 
generally to the south of GN, which operates about 8,200 miles 
of track. The Northern Lines jointly own and control the Bur-
lington and the SP&S. The Burlington has 8,648 miles of track 
extending from Chicago to the Twin Cities and southwesterly to 
Missouri, Kansas, Colorado, and Montana, and by its subsidiaries 
reaches Houston and Galveston. The SP&S has more than 500 
miles of mainline road in Oregon and Washington which provides 
the most direct route from Spokane to Portland and is of strategic 
importance to the Northern Lines. Rail competition in the North-
ern Lines’ area is provided by GN and NP (the principal com-
petitors), and the Chicago, Milwaukee, St. Paul & Pacific Rail-
road Co. (Milwaukee), which has not been an effective long-haul 
competitor, never having had adequate access to the Pacific North-
west gateways. Truck competition, present in the area for some 
time, is growing. GN’s and NP’s merger efforts span three- 
quarters of a century. The present merger plan was disapproved 
by the ICC in 1966 by a vote of 6 to 5, the ICC finding that: 
although the estimated annual savings would approximate $25 
million by the tenth year after merger, a significant source of

*Together with No. 38, Brundage et al. n . United States et al., 
No. 43, City of Auburn v. United States et al., and No. 44, Livingston 
Anti-Merger Committee v. Interstate Commerce Commission et al., 
on appeal from the same court.
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the savings would be the elimination of jobs; the merger would 
eliminate substantial competition between GN and NP; even with 
protective conditions for the benefit of the Milwaukee, it would 
remain a weak competitor; and the plan did not afford bene-
fits of such scope and importance as to outweigh the lessening 
of rail competition in the Northern Tier. The ICC reopened the 
proceedings in 1967 and considered new evidence on savings to be 
realized from the merger, and the additional evidence resulting 
in the changed position of some of the major objectors to the 
plan. The ICC found that: the savings would be more than $40 
million a year by the tenth year; agreements with the em-
ployees had removed union objections to the merger and provided 
that no jobs would be eliminated except by attrition; and the 
applicants had accepted all protective conditions sought by Mil-
waukee; and acknowledged that it had failed to give appropriate 
weight to § 5 of the Interstate Commerce Act to facilitate rail 
mergers “consistent with the public interest.” The ICC then 
re-examined the anticompetitive effects of the merger, weighing 
them against the savings and benefits to the public, shippers, and 
the roads, and, emphasizing the strengthened position of the Mil-
waukee, approved the plan because its benefits outweighed its 
anticompetitive effects. The three-judge District Court sustained 
the ICC, holding that the ICC was guided by the applicable legal 
principles and that its findings were supported by substantial 
evidence. Four appeals were taken: (1) the United States, 
through the Antitrust Division of the Department of Justice, 
argues that the ICC did not properly apply the standard of § 5 
in determining that the merger was consistent with the public 
interest. It contends that when a merger will substantially 
diminish competition between two financially healthy, competing 
roads, the anticompetitive effects should preclude approval absent 
a clear showing that a serious transportation need will be met or 
important public benefits will be provided beyond the normal 
savings and efficiencies deriving from a merger; (2) the Northern 
Pacific Stockholders’ Protective Committee challenges the exchange 
ratios agreed upon by the companies for their stock on the basis 
that NP’s land holdings were insufficiently valued; (3) the City 
of Auburn, Washington (the western terminus for NP’s transcon-
tinental trains whose yard would be closed if the merger were 
approved), supports the Department of Justice’s brief, and con-
tends that the ICC failed to assess adequately the impact of the 
merger on affected communities; and (4) the Livingston Anti-
Merger Committee urges that the ICC had no authority to
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approve the merger because the NP, the successor by purchase 
in 1896 to the Northern Pacific Railroad Co. (Railroad) does not 
own the franchise and right of way involved in the merger as Con-
gress did not authorize the sale as required by Railroad’s charter, 
and Railroad is not a party to the merger; and that if it is held 
that NP does own the franchise, no merger can take place without 
approval of Congress. Held:

1. The ICC’s conclusion that the merger, as conditioned, 
comported with the public interest under the standards of § 5 
of the Interstate Commerce Act, as amended by the Transpor-
tation Act of 1940, is supported by the findings which the 
ICC made on the basis of substantial evidence after measuring 
the competitive consequences of the merger against its resulting 
benefits. Pp. 506-516.

(a) Congress intended by the 1940 amendments “to facilitate 
merger and consolidation in the national transportation system,” 
and that the industry “proceed toward an integrated transporta-
tion system” (County of Marin v. United States, 356 U. S. 412, 
416, 418), and the congressional objective is not to be read as con-
fining mergers to situations where weak carriers are preserved by 
combining with those that are strong. Pp. 508-511.

(b) Congress vested in the ICC the task of “appraising] 
the effects of the curtailment of competition which will result 
from [a] proposed consolidation and consider them along with 
the advantages of improved service, safer operation, lower costs, 
etc., to determine whether the consolidation will assist in effec-
tuating the over-all transportation policy.” McLean Trucking 
Co. v. United States, 321 U. S. 67, 87. Pp. 511-513.

(c) The ICC’s determination that the conditions agreed to 
by the applicants, the attrition agreements with the employees, 
the enhanced savings, and manifold service improvements to 
shippers and the public, outweighed the loss of competition be-
tween the Northern Lines, is supported by substantial evidence. 
Pp. 513-516.

2. The ICC’s determination that the stock exchange ratio 
applicable to Northern Pacific stockholders and Great Northern 
stockholders, which was established, after protracted arm’s- 
length negotiations, with the approval of the companies and the 
large majority of their stockholders, is just and reasonable, is 
supported by substantial evidence, and the ICC’s refusal to 
reopen the record for evidence to update it was not an abuse 
of discretion. Pp. 516-522.
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3. The ICC found on the basis of substantial evidence that 
the merger’s long-run effect would benefit the Northern Tier 
communities, including Auburn, even if that city’s yard closed 
if the merger was approved. Since it now appears that the 
Auburn yard will remain open, the anticipated principal harm to 
the city because of the merger has disappeared, and a fortiori 
the ICC’s refusal to take further evidence on the merger’s 
impact on the city was not an abuse of its discretion. Pp. 522-524.

4. The ICC did not err in refusing to disapprove the merger 
because of the Livingston Anti-Merger Committee’s contention 
that acquisition by NP of its railroad property resulted from 
invalid foreclosure proceedings, as the ICC could, for purposes 
of the merger proceeding, properly rely on “existing judicial 
records supplemented by opinions of two Attorneys General” on 
the title question which were adverse to the Committee’s chal-
lenge; nor do the charter provisions of NP’s predecessor in 
interest foreclose the ICC’s approval of the merger. Pp. 524-530.

296 F. Supp. 853, affirmed.

Assistant Attorney General McLaren argued the cause 
for the United States. With him on the briefs were 
Solicitor General Griswold, Deputy Solicitor General 
Springer, and Howard E. Shapiro. Louis B. Dailey 
argued the cause for appellants in No. 38. With him 
on the briefs was Harry Tyson Carter. Valentine B. 
Deale argued the cause and filed briefs for appellant in 
No. 44. Robert L. Wald and Joel E. Hoffman filed a 
brief for appellant in No. 43.

Fritz R. Kahn argued the cause for appellee Inter-
state Commerce Commission in all cases. With him on 
the brief were Robert W. Ginnane and Jerome Nelson. 
Hugh B. Cox argued the cause for appellees Great North-
ern Railway Co. et al. in all cases. With him on the 
briefs were Ray Garrett, D. Robert Thomas, Lee B. Mc- 
Turnan, Michael Boudin, Anthony Kane, Louis E. 
Torinus, Earl F. Requa, Frank S. Farrell, Eldon Martin, 
R. T. Cubbage, and Richard J. Flynn. Fred H. Tolan
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argued the cause for appellees Pacific Northwest Shippers 
in No. 28. With him on the brief was Alan F. Wohl- 
stetter. Raymond K. Merrill argued the cause for ap-
pellee Chicago, Milwaukee, St. Paul & Pacific Railroad 
Co. in No. 28. With him on the brief were Edwin 0. 
Schiewe, Warren H. Ploeger, Thomas H. Ploss, and 
Edward H. Foley. Lee Johnson, Attorney General of 
Oregon, and Richard W. Sabin, Assistant Attorney Gen-
eral, filed a brief for appellee Public Utility Commissioner 
of Oregon in No. 28.

Mr . Chief  Justice  Burger  delivered the opinion of 
the Court.

The Interstate Commerce Commission orders that 
give rise to these appeals grow out of applications seeking 
approval of a merger plan filed by the Great Northern 
Railway Company and the Northern Pacific Railway 
Company (collectively the Northern Lines), and three of 
their subsidiaries—the Pacific Coast Railroad Company, 
the Chicago, Burlington & Quincy Railroad Company 
(Burlington), and the Spokane, Portland & Seattle Rail-
way Company (SP&S). The Commission approved the 
merger and a three-judge Federal District Court for the 
District of Columbia affirmed the orders of the Commis-
sion.1 We affirm the judgment of the District Court.

The factual and historical setting of the merger is 
important to an understanding of our disposition of these 
appeals. Great Northern operates some 8,200 miles of 
road located in 10 States and two Canadian provinces. 
Northern Pacific has approximately 6,200 miles of track 
in seven States and one Canadian province. The North-
ern Lines operate largely in the area west of St. Paul, 
Minneapolis, and Duluth, running from these points

1 The three-judge court decision is reported as United States v. 
United States, 296 F. Supp. 853 (D. C. D. C. 1968).
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across the Northern Tier of States (Minnesota, North 
Dakota, Montana, Idaho, and Washington) to Spokane, 
Tacoma, and Portland. The Northern Pacific’s tracks 
run generally somewhat to the south of the Great North-
ern’s. The Northern Lines jointly own and control the 
Burlington and the SP&S, while the Great Northern 
owns and controls the Pacific Coast Railroad Company. 
The Burlington’s 8,648 miles of track extend from Chi-
cago to the Twin Cities and generally southwesterly to 
Missouri, Kansas, Colorado, and Montana. By its sub-
sidiaries 2 the Burlington reaches the Gulf of Mexico at 
Houston and Galveston. The SP&S has 599 miles of 
road in Oregon and Washington, of which 515 are main-
line. This mainline provides the most direct route from 
Spokane to Portland and is of strategic importance to 
the Northern Lines because Spokane lies on their main 
transcontinental routes and Portland is an important 
West Coast terminal for both roads. The Pacific Coast 
has 32 miles of track, all in King County, Washington; 
its rolling stock and motive power are leased from the 
Great Northern.

Rail competition in the areas served by the Northern 
Lines is principally between three carriers: the Great 
Northern, the Northern Pacific, and the Chicago, Mil-
waukee, St. Paul & Pacific Railroad Company (Mil-
waukee). Because the Burlington’s routes largely com-
plement those of the Northern Lines, there is no 
substantial competition between the Burlington and its 
corporate parents. The Great Northern and the North-
ern Pacific overshadow the Milwaukee and are each the 
principal competitor of the other. The Northern Lines 
carry the lion’s share of traffic between the Twin Cities

2 The Colorado & Southern Railway Company and the Fort 
Worth & Denver Railway Company are both controlled by the 
Burlington.



NORTHERN LINES MERGER CASES 497

491 Opinion of the Court

and Duluth and the Pacific Northwest, both roads having 
good access to the Pacific Northwest through control of 
certain vital gateways in the area. Although the Mil-
waukee was designed and constructed to be a competitor 
of the Northern Lines, it has never accounted for a large 
percentage of the carriage across the Northern Tier States 
to the Pacific Northwest; it has never become a rate-
making railroad. The explanation for this is that al-
though possessing superior grades and a shorter route 
west of the Twin Cities, it has never had adequate access 
to the gateways of the Pacific Northwest, largely because 
of the Northern Lines’ control of the SP&S. As a result, 
its role has been that of a short-haul carrier feeding much 
profitable long-haul traffic to the Northern Lines at 
St. Paul and Minneapolis.

The population of the Northern Tier region traversed 
by the Northern Lines and the Milwaukee is concen-
trated largely in its easterly and westerly extremities. 
The Northern Tier is rich in agricultural and mineral 
resources, and embraces the country’s richest timber 
reserves. However, the markets for the products of the 
Northern Tier are limited in number and distant from 
the region; the major shipments must move east. Thus, 
transportation capable of carrying its bulk products at 
a rate low enough to permit participation in those mar-
kets is of extreme importance to the region. Rail trans-
portation well serves this need. There has been his-
torically, however, an imbalance between the low-rated 
agricultural, mineral, and forest produce traffic flowing 
out of the region, and high-rated manufactured goods 
flowing into the region. The former is traffic inherently 
suited to rail transport, but the latter is subject to in-
cursions from other modes of carriage. Although water 
traffic in the Northern Tier is virtually nonexistent, truck 
competition has been present for some time and is 
growing.
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Northern Pacific and Great Northern have long sought 
to merge into a single unified transportation system. 
In Pearsall v. Great Northern R. Co., 161 U. S. 646 
(1896), this Court ruled that an attempt to consolidate 
the operation of the two roads was contrary to a Min-
nesota statute prohibiting the consolidation of parallel 
and competing railroads. The next merger attempt was 
struck down in Northern Securities Co. v. United States, 
193 U. S. 197 (1904), as contrary to the Sherman Act, 26 
Stat. 209, 15 U. S. C. § 1 et seq.3 Then the declining 
fortunes of rail carriers led Congress to enact the Trans-
portation Act of 1920, 41 Stat. 456, which charged the 
Interstate Commerce Commission with the affirmative 
responsibility to formulate plans for simplifying the 
Nation’s rail transport “into a limited number of sys-
tems.” 41 Stat. 481. This engendered a third effort, 
under the Commission’s auspices, to merge the Northern 
Lines.4 However, this effort foundered on the Com-
mission’s requirement that the Burlington be excluded 
from the Northern Lines system, and the Northern Lines 
were unwilling to consolidate without the Burlington.

I
The Present Merger

In 1955 the Northern Lines began investigating anew 
the possibility of a merger that would combine five 
roads—the Burlington, the SP&S, the Pacific Coast, and 
the Northern Lines—to form a New Company. Exten-
sive negotiations dealing with all phases of the proposed 
merger were commenced. Five years later, in 1960, an 
agreement was finally reached. It provided that the 
Northern Lines, the Burlington, and the Pacific Coast

3 The vote in this historic case was 5 to 4 with one of the 
majority, Mr. Justice Brewer, joining on narrower grounds.

4 See Great Northern Pacific R. Co. Acquisition, 162 I. C. C. 37 
(1930).
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be merged into New Company, which was to acquire 
the subsidiaries of the merged companies as well as all 
their leasehold, trackage, and joint-use rights in other 
carriers and the terminals incident thereto. New Com-
pany would lease the SP&S, thereby acquiring that 
road’s subsidiaries and trackage rights.

The merger agreement further provided that Northern 
Pacific shareholders would receive common stock of New 
Company on a share-for-share basis. Great Northern 
stockholders would receive one share of New Company 
common for each share of Great Northern and, in addi-
tion, one-half share of New Company $10 par 5^ % pre-
ferred for each share of Great Northern held at the date 
of the merger, this preferred stock to be retired over a 
25-year period, beginning at the fifth anniversary of the 
merger, and to be redeemable at the option of New Com-
pany any time after the fifth anniversary of the merger. 
The Burlington stock held by the Northern Lines, 
amounting to 97.18% of the total shares outstanding, 
would be canceled and the remaining shareholders given 
3.25 shares of New Company common for each share of 
Burlington.

Commission Proceedings
First Report.—As a result of these renewed merger 

negotiations between 1955 and 1960, applications were 
filed in 1961 under § 5 of the Interstate Commerce Act, 
24 Stat. 380, as amended, 49 U. S. C. § 5, seeking ap-
proval of the merger and authorization for the issuance 
of stock and securities, the assumption of obligations 
and other authority necessary to effectuate the merger.5 
Extensive public hearings were held in 1961 and 1962 at

5 Among the allied transactions were the issuance of certain 
securities and the assumption of obligations and liability in respect 
of securities under § 20a of the Interstate Commerce Act, and the 
obtaining of certain extensions and abandonments of railroad lines 
under §§ 1 (18) to 1 (20), inclusive, of the Act.
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which the Department of Justice, the Department of 
Agriculture, various railway employee groups, nine States 
or state regulatory agencies, and the Milwaukee and the 
Chicago & North Western Railway Company (North 
Western), inter alia, actively opposed the merger as 
proposed. Shippers and related interest groups ap-
peared in support of the proposal. The Hearing Exam-
iner submitted a report in 1964 recommending approval 
of the merger and the related transactions, subject to 
certain protective conditions. The Commission heard 
oral argument and in a report dated March 31, 1966 
(First Report), rejected the Examiner’s recommenda-
tion and disapproved the merger by a vote of 6 to 5.6

The applicants petitioned for a reconsideration, assert-
ing that they were willing to accept all protective condi-
tions sought by the Milwaukee and another affected road, 
the North Western, that they had entered into attrition 
agreements with the objecting unions for the protection 
of the employees, and that the merger would yield 
dollar savings greater than those estimated in the 
First Report. While this petition was pending before 
the Commission, the applicants entered into agreements 
with the North Western and the Milwaukee which pro-
vided that the merger applicants would agree to all the 
conditions sought by those roads; the Milwaukee and 
the North Western then agreed to support the merger.7 
Thereafter, these roads withdrew their opposition to the 
merger and urged the Commission to approve it. Ap-
proval was advocated or objections withdrawn by a 
number of parties who had previously either completely 
opposed the merger or opposed it absent imposition of

6 328 I. C. C. 460 (1966). The majority included Commissioners 
Bush, Tucker, Webb, Tierney, Brown, and Deason. Commissioners 
Tuggle, Freas, Murphy, Walrath, and Goff dissented.

7 The Northern Lines also agreed not to oppose the authorization 
of a proposed Milwaukee-North Western merger.
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adequate protective conditions. These included the 
Department of Agriculture, the Public Utility Commis-
sioner of Oregon, and the States of North Dakota, South 
Dakota, Iowa, Wisconsin, and Michigan.8

Second Report.—On January 4, 1967, the Commis-
sion granted the application and reopened the pro-
ceedings for reconsideration and further hearings. Al-
though the order by its terms reopened the proceedings 
on all issues, the hearing was limited to taking evidence 
on the question of the amount of savings the merger 
would produce in light of the agreement between the 
applicants and the Milwaukee and the North Western, 
and the other changes relevant to savings which had 
occurred after the close of the first hearing. Oral argu-
ments followed. On November 30, 1967, the Commis-
sion handed down a report and order (Second Report) 
approving the proposed merger by a vote of 8 to 2 as 
consistent with the public interest and imposing certain 
conditions to protect other carriers.9 On April 11, 
1968, the Commission denied an application for 
reconsideration.10

8 Petitions were also filed by the Northern Pacific Stockholders’ 
Protective Committee seeking further hearings with respect to the 
justness and reasonableness of the terms of the merger agreement, 
and the Denver & Rio Grande Railroad seeking an investigation 
into the agreements entered into by the applicants with the Milwau-
kee and the North Western. These petitions were denied.

9 331 I. C. C. 228 (1967). Commissioners Tuggle, Murphy, 
Walrath, Bush, Tucker, Deason, Stafford, and Syphers voted to 
approve the merger, while Commissioners Tierney and Brown dis-
sented. Commissioner Hardin did not participate in the decision.

10 In this order the Commission modified one of the conditions 
placed on the merger by the order of November 30, 1967. On 
June 17, 1968, a further order was issued, ruling that the Milwaukee 
must be allowed to bring grain traffic through 11 gateways opened 
to it by conditions contained in the Second Report. Neither the 
order of April 11 nor that of June 17 was challenged in the District 
Court. Hence, they are not before us.
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District Court Proceedings

The United States, acting through the Department of 
Justice, filed a complaint on May 9, 1968, in the United 
States District Court for the District of Columbia chal-
lenging the Commission order approving the merger. 
Other parties intervened, some as plaintiffs11 and some 
as defendants.12 After preliminary proceedings had 
resulted in a stay of the Commission’s order pendente 
lite, the case was submitted on the merits to the three- 
judge court designated in accordance with 28 U. S. C. 
§ § 2325 and 2284. The court, in an opinion by Senior 
Circuit Judge Charles Fahy, unanimously sustained 
the Commission, holding that in approving the merger 
and the related transactions the Commission was guided 
by the applicable legal principles and that its findings 
were supported by substantial evidence. The court dis-
missed the complaints, vacated the stay pendente lite, 
and then stayed its order pending appeal to this Court. 
Upon the filing of appeals with this Court, we ordered 
a further stay pending final disposition.

II

The Appeals Here

Four appeals were taken from the District Court’s 
judgment; the Department of Justice (No. 28), the 
Northern Pacific Stockholders’ Protective Committee

11 Attacking the merger were the following: the Northern Pacific 
Stockholders’ Protective Committee; the City of Auburn, Washing-
ton; the State of Washington; the Board of Railroad Commissioners 
of Montana; the Livingston Anti-Merger Committee; and the 
Public Service Commission of Minnesota.

32 The intervening defendants included the applicants, the Mil-
waukee, the Public Utility Commissioner of Oregon, and 230 Pacific 
Northwest shippers.
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(No. 38), the City of Auburn, Washington (No. 43), 
and the Livingston Anti-Merger Committee (No. 44).

Each of the four appellants attacks the approval of 
the merger on different grounds. Because these chal-
lenges cover every aspect of the merger, and because of 
the rather complex expositions of fact necessary to the 
disposition of each objection, these appeals will be dealt 
with seriatim. With the cases in this posture the Court 
must review the proceedings before the Commission to 
“determine whether the Commission has proceeded in 
accordance with law and whether its findings and con-
clusions accord with the statutory standards and are 
supported by substantial evidence.” Penn-Central 
Merger and N&W Inclusion Cases, 389 U. S. 486, 499 
(1968). It should be emphasized, however, as Mr. Jus-
tice Portas noted, speaking for the Court in a similar 
context, “[w]ith respect to the merits of the merger . . . 
our task is limited. We do not inquire whether the 
merger satisfies our own conception of the public inter-
est. Determination of the factors relevant to the public 
interest is entrusted by the law primarily to the Com-
mission, subject to the standards of the governing stat-
ute.” Id., at 498-499.

The governing statute here is § 5 of the Interstate 
Commerce Act, as amended by the Transportation Act 
of 1940, 54 Stat. 905, 49 U. S. C. § 5. The Act provides 
that the Commission is to approve a proposed merger 
when it is “consistent with the public interest” and the 
terms of the proposal are “just and reasonable.” In 
determining whether this standard is met, the Commis-
sion is to

“give weight to the following considerations, among 
others: (1) The effect of the proposed transaction 
upon adequate transportation service to the public; 
(2) the effect upon the public interest of the 
inclusion, or failure to include, other railroads
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in the territory involved in the proposed transac-
tion; (3) the total fixed charges resulting from the 
proposed transaction; and (4) the interest of the 
carrier employees affected.” 49 U. S. C. § 5 (2)(c).

In addition to the four factors listed above, the Com-
mission must also consider the anticompetitive effects of 
any merger or consolidation, because under §5 (11) of 
the Interstate Commerce Act any transaction approved 
by the Commission is relieved of the operation of the 
antitrust laws. McLean Trucking Co. v. United States, 
321 U. S. 67, 83-87 (1944).

In its First Report the Commission found that the 
merger would result in improved service to shippers in 
areas served by the Northern Lines because it would 
enable the roads to make more efficient use of their facil-
ities and would permit the use of the shortest and 
swiftest internal routes available. In addition, the 
merger was found to afford estimated savings of approx-
imately $25 million per year by the tenth year after 
merger. However, the Commission also found that as 
a consequence of the merger more than 5,200 jobs would 
be eliminated, this being a significant source of the 
reduced operating costs. The Commission then analyzed 
the anticompetitive impact of the proposal and found 
it would eliminate substantial competition between the 
Northern Lines in the Northern Tier. The Commission 
reasoned that even with protective conditions attached 
to the merger for the benefit of the Milwaukee, it would 
remain a weak carrier in the Northern Tier when com-
pared with New Company. The Commission, by a vote 
of 6 to 5, as noted earlier, concluded that the proposed 
merger plan did not afford benefits of such scope and 
importance as to outweigh the lessening of rail compe-
tition in the Northern Tier; the merger was disapproved.

When the Commission reopened the proceedings in
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1967, it considered additional evidence including the 
changed positions of some of the major objectors, and 
new evidence on the savings to be realized from the 
merger; the Second Report was then issued. The Com-
mission found that rather than the $25 million previ-
ously estimated, in fact more than $40 million per year 
in savings would be realized by the tenth year after 
merger. It also noted that agreements entered into by 
the applicants and their employees had removed objec-
tions of various unions to the merger and that no jobs 
would be eliminated except in the normal course of attri-
tion. Aside from these changes, and the acceptance by 
the merger applicants of protective conditions sought 
by the Milwaukee, the record before the Commission 
was the same as that on which the First Report was 
based. The Second Report acknowledged that the First 
Report had failed to give appropriate weight to one of 
the aims of the national transportation policy and § 5 of 
the Interstate Commerce Act, to facilitate rail mergers 
“consistent with the public interest” in the development 
of a comprehensive national transport system, and that 
this had led the Commission to view the merger proposal 
too stringently. It then went on to re-examine the anti-
competitive effects of the merger, weighing them against 
the savings and benefits to the public, shippers, and the 
roads, and, accentuating the new and strengthened com-
petitive posture of the Milwaukee, it concluded that the 
merger proposal should be approved because its benefits 
outweighed its anticompetitive effects in the Northern 
Tier region.

That this was not an easy problem for the Commission 
is attested by the lengthy history of attempts to merge 
these lines which dates back three-quarters of a cen-
tury. The efforts to establish a more unified rail trans-
portation system in the Northern Tier represent a 20th



506 OCTOBER TERM, 1969

Opinion of the Court 396U.S.

century phase of the development of the American West; 
it brackets a period of enormous growth and change, and 
of new developments in transportation and public needs. 
Against this background it is not surprising that the 
members of the Commission were divided 6 to 5 against 
the merger on the First Report in 1966 and 8 to 2 in 
favor of the merger on the Second Report in 1967 after 
changes had been made in the plan to meet many of 
the objections raised. Nor is it remarkable that two 
great departments of government, each charged with 
responsibility to protect the public interest, took oppos-
ing positions; vigorous advocacy of divergent views on 
this difficult problem has narrowed and sharpened the 
issues and aided the Court in their resolution, ensuring 
that no factor which ought to be considered would elude 
our attention.

Appellants’ Contentions
(a) No. 28, Department of Justice.—The United 

States, through the Antitrust Division of the Justice 
Department, challenges the Commission’s approval of 
the merger primarily on the ground that the Commis-
sion in the Second Report did not properly apply the 
standard of § 5 (2) (b) of the Interstate Commerce Act 
in determining that the merger is consistent with the 
public interest. The Department contends that under 
the statute when a proposed merger will result in a 
substantial diminution of competition between two finan-
cially healthy, competing roads, its anticompetitive 
effects should preclude the approval of the merger absent 
a clear showing that a serious transportation need will 
be met or important public benefits will be provided 
beyond the savings and efficiencies that normally flow 
from a merger. The Department urges that the instant 
case presents a merger between two financially healthy 
carriers, each of which is the prime competitor of the
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other in the area served. Admittedly the Commission 
found in its First Report that the merger would result 
in a “drastic lessening of competition.” The Depart-
ment argues that because no benefits are shown to flow 
from the merger beyond the economies and efficiencies 
normally resulting from unified operations, the Com-
mission has not satisfied the statutory standard and that 
the District Court erred in refusing to enjoin the merger.

The Department maintains that prior to 1920 the 
antitrust laws and their underlying policies applied with 
full force to railroads and that the Transportation Act 
of 1920, which commanded an affirmative development 
by the Commission of a nationwide plan “for the con-
solidation of the railway properties of the continental 
United States into a limited number of systems,” 41 
Stat. 481, was primarily intended to promote the ab-
sorption of financially weak by strong carriers. To the 
extent that the 1920 Act did not intend to encourage 
rail mergers producing only the usual or “normal” kinds 
of merger benefits, the Department contends that the 
policies of the antitrust laws remain the guiding standard 
by which these consolidations are to be judged. The 
Transportation Act of 1940, according to the Depart-
ment, did not alter this policy, but only eliminated the 
Commission’s duty to formulate a national plan and to 
confine mergers to the four corners of this plan. The 
Department suggests that when the Commission is deter-
mining whether a merger or consolidation is consistent 
with the public interest, it must analyze the merger in 
terms of its anticompetitive impact and, if that impact 
would be great, then determine whether the merger is 
required by a serious transportation need or necessary 
to secure important public benefits. This standard, it 
urges, is “consistent with both the legislative history of 
[§5] and, more generally, with the goal of substantial
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simplification of railroad systems that underlay the 
Transportation Acts of both 1920 and 1940.” 13 * 15

The Department of Justice is correct in stating that 
one focal point of concern throughout the legislative 
consideration of the problems of railroads has been 
the weak carrier and its preservation through combina-
tion with the strong. Congress saw that as one—but 
only one—means to promote its objectives. The 1920 
statute as a whole also embodied concern for economy 
and efficiency in rail operations. See Railroad Commis-
sion of California v. Southern Pacific Co., 264 U. S. 331, 
341 (1924); Texas & Pacific R. Co. v. Gulf, Colorado & 
Santa Fe R. Co., 270 U. S. 266, 277 (1926); Texas v. 
United States, 292 U. S. 522, 530 (1934); United States 
v. Lowden, 308 U. S. 225, 232 (1939). Thus, a rail 
merger that furthers the development of a more efficient 
transportation unit and one that results in the joining 
of a “sick” with a strong carrier serve equally to promote 
the long-range objectives of Congress and, upon approval 
by the Commission, both are immunized from the oper-

13 We might note that the substance of the Department’s position 
with respect to the Commission’s power to approve consolidations 
was presented to this Court by the Secretary of Agriculture in
No. 31, O. T. 1943, McLean Trucking Co. v. United States, 321 U. S. 
67 (1944), Brief for Secretary of Agriculture of the United States 
38, 40, and to the three-judge court in the Seaboard-Coast Line 
merger litigation, Florida East Coast R. Co. v. United States, 259 F. 
Supp. 993, 1012-1013 (D. C. M. D. Fla. 1966), aff’d per curiam, 386 
U. S. 544 (1967). In both of these cases, one decided in 1944 and 
the other in 1966, the Department’s position was rejected. In addi-
tion, in 1962 a bill was before the Senate that would have imposed 
a moratorium on the Commission’s approval of large railroad mergers 
that would otherwise violate § 7 of the Clayton Act, 38 Stat. 731,
15 U. S. C. § 18. The Department actively supported the bill. It 
was not reported out of committee. See Hearings on S. 3097 before 
the Subcommittee on Antitrust and Monopoly of the Senate Com-
mittee on the Judiciary, 87th Cong., 2d Sess. (1962).
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ation of the antitrust laws. The policy of the 1920 Act 
has been consistently interpreted in this way. We find 
no basis for reading the congressional objective as con-
fining these mergers to combinations by which the strong 
rescue the halt and the lame.

In New York Central Securities Corp. v. United 
States, 287 U. S. 12 (1932), this Court cautioned that 

“[t]he fact that the carriers’ lines are parallel 
and competing cannot be deemed to affect the valid-
ity of the authority conferred upon the Commis-
sion. . . . The question whether the acquisition 
of control in the case of competing carriers will aid 
in preventing an injurious waste and in securing 
more efficient transportation service is thus com-
mitted to the judgment of the administrative agency 
upon the facts developed in the particular case.” 
Id., at 25-26.

Although this decision was prior to the passage of the 
Transportation Act of 1940, that Act in no way altered 
the basic policy 14 underlying the 1920 enactment. We 
recognized in St. Joe Paper Co. v. Atlantic Coast Line 
R. Co., 347 U. S. 298, 319 (1954), that Congress adopted 
the recommendations of the Committee of Six when it 
passed the 1940 Transportation Act and relieved the 
Commission of its duty to promulgate a national railroad 
consolidation plan. That Committee’s report recognized 
economies and efficiencies of operation as well as the 
elimination of circuitous routing to be benefits that could

14 The Commission apparently had no difficulty in approving a 
merger of the Northern Lines under a plan similar to that held 
violative of the Sherman Act in Northern Securities Co. v. United 
States, 193 U. S. 197 (1904). The Commission gave as one of the 
considerations leading it to approve the proposed merger, “the feasi-
bility of making large operating economies.” Great Northern 
Pacific R. Co. Acquisition, 162 I. C. C. 37, 47 (1930).
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flow to the public through consolidations.15 As recently 
as County of Marin v. United States, 356 U. S. 412 
(1958), this Court observed:

“The congressional purpose in the sweeping revi-
sion of § 5 of the Interstate Commerce Act in 
1940 . . . was to facilitate merger and consolida-
tion in the national transportation system. In the 
Transportation Act of 1920 the Congress had di-
rected the Commission itself to take the initiative 
in developing a plan ‘for the consolidation of the 
railway properties of the continental United States 
into a limited number of systems,’ 41 Stat. 481, but 
after 20 years of trial the approach appeared inade-
quate. The Transportation Act of 1940 extended § 5 
to motor and water carriers, and relieved the Com-
mission of its responsibility to initiate the unifica-
tions. ‘Instead, it authorized approval by the Com-
mission of carrier-initiated, voluntary plans of 
merger or consolidation if, subject to such terms, 
conditions and modifications as the Commission 
might prescribe, the proposed transactions met with 
certain tests of public interest, justice and reason-
ableness . . . (Emphasis added.) Schwabacher 
v. United States, 334 U. S. 182, 193 (1948). . . 
In short, the result of the Act was a change in 
the means, while the end remained the same. 
The very language of the amended ‘unification sec-
tion’ expresses clearly the desire of the Congress 
that the industry proceed toward an integrated na-

15 Report of Committee appointed September 20, 1938, by the 
President of the United States, to Submit Recommendations upon 
the General Transportation Situation, December 23, 1938, in Hear-
ings on H. R. 2531 before the House Committee on Interstate and 
Foreign Commerce, 76th Cong., 1st Sess., 259-308 (1939).
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tional transportation system through substantial 
corporate simplification.” Id., at 416-418. (Em-
phasis in original.) (Footnotes omitted.)

We turn now to consider the appropriate weight to 
be accorded by the Commission to antitrust policy in 
proceedings for approval of a merger. The role of anti-
trust policy under § 5 was discussed comprehensively 
and dispositively in McLean Trucking Co. n . United 
States, 321 U. S. 67 (1944), a case dealing with a merger 
of several large trucking companies. Since this Court 
has nowhere else dealt so definitively with this issue, 
the analysis by Mr. Justice Rutledge in the opinion for 
the Court merits extended quotation:

“The history of the development of the special 
national transportation policy suggests, quite apart 
from the explicit provision of §5(11), that the 
policies of the anti-trust laws determine ‘the public 
interest’ in railroad regulation only in a qualified 
way. And the altered emphasis in railroad legisla-
tion on achieving an adequate, efficient, and eco-
nomical system of transportation through close 
supervision of business operations and practices 
rather than through heavy reliance on the enforce-
ment of free competition in various phases of the 
business, cf. New York Central Securities Corp. v. 
United States, 287 U. S. 12, has its counterpart in 
motor carrier policy. . . .

“[T]here can be little doubt that the Commission 
is not to measure proposals for all-rail or all-motor 
consolidations by the standards of the anti-trust 
laws. Congress authorized such consolidations be-
cause it recognized that in some circumstances they 
were appropriate for effectuation of the national 
transportation policy. It was informed that this
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policy would be furthered by ‘encouraging the orga-
nization of stronger units’ in the motor carrier in-
dustry. And in authorizing those consolidations it 
did not import the general policies of the anti-trust 
laws as a measure of their permissibility. It in 
terms relieved participants in appropriate mergers 
from the requirements of those laws. § 5 (11). In 
doing so, it presumably took into account the fact 
that the business affected is subject to strict regula-
tion and supervision, particularly with respect to 
rates charged the public—an effective safeguard 
against the evils attending monopoly, at which the 
Sherman Act is directed. Against this background, 
no other inference is possible but that, as a factor in 
determining the propriety of motor-carrier consoli-
dations the preservation of competition among car-
riers, although still a value, is significant chiefly as 
it aids in the attainment of the objectives of the 
national transportation policy.

“Therefore, the Commission is not bound ... to 
accede to the policies of the anti-trust laws ....

“Congress however neither has made the anti-trust 
laws wholly inapplicable to the transportation in-
dustry nor has authorized the Commission in passing 
on a proposed merger to ignore their policy. . . . 
Hence, the fact that the carriers participating in a 
properly authorized consolidation may obtain im-
munity from prosecution under the anti-trust laws 
in no sense relieves the Commission of its duty, 
as an administrative matter, to consider the effect 
of the merger on competitors and on the general 
competitive situation in the industry in the light of 
the objectives of the national transportation policy.

“In short, the Commission must estimate the 
scope and appraise the effects of the curtailment of 
competition which will result from the proposed



NORTHERN LINES MERGER CASES 513

491 Opinion of the Court

consolidation and consider them along with the 
advantages of improved service, safer operation, 
lower costs, etc., to determine whether the consoli-
dation will assist in effectuating the over-all trans-
portation policy. Resolving these considerations is 
a complex task which requires extensive facilities, 
expert judgment and considerable knowledge of 
the transportation industry. Congress left that 
task to the Commission .... ‘The wisdom and 
experience of that commission,’ not of the courts, 
must determine whether the proposed consolidation 
is ‘consistent with the public interest.’ [Citations 
omitted.] If the Commission did not exceed the 
statutory limits within which Congress confined its 
discretion and its findings are adequate and sup-
ported by evidence, it is not our function to upset 
its order.” Id., at 83-88. (Footnotes omitted.)

Accord, Minneapolis & St. L. R. Co. v. United States, 361 
U. S. 173, 186-188 (1959); Seaboard Air Line R. Co. v. 
United States, 382 U. S. 154, 156-157 (1965); see Florida 
East Coast R. Co. n . United States, 259 F. Supp. 993 
(D. C. M. D. Fla. 1966), aff’d per curiam, 386 U. S. 544 
(1967).

The Department urges that the Commission failed to 
give sufficient weight to the diminution of competition 
between the Northern Lines—in short, that it failed to 
strike the correct balance between antitrust objectives 
and the overall transportation needs that concern Con-
gress. This contention tends to isolate individual factors 
that are to enter into the Commission’s decision and 
view them as the controlling considerations. “Competi-
tion is merely one consideration here,” Penn-Central 
Merger and N&W Inclusion Cases, 389 U. S. 486, 500 
(1968). And, we might add, it is a consideration that is 
implied and is in addition to the four specifically men-
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tioned in § 5 (2) (c) of the statute. In our view the 
Commission, in both reports, exhibited a concern and 
sensitivity to the difficult task of accommodating the 
regulatory policy based on competition with the long- 
range policy of achieving carrier consolidations. Indeed, 
this led the Commission to disapprove the merger by a 
margin of one vote in 1966 after five years of study 
because of specified infirmities in the plan. The Com-
mission reached a different conclusion by a decisive vote 
in 1967 on a supplemental record which reflected sub-
stantial changes in the merger plan. Our review, like 
that of the District Court, reveals substantial record evi-
dence to support the Commission’s determination that 
the conditions agreed to by the applicants, the attrition 
agreements with the employees, the enhanced savings 
found in the Second Report, and the service improve-
ments to shippers and the public found in both the First 
and Second Reports outweighed the loss of competition 
between the Northern Lines. Striking the balance is for 
the Commission and we cannot say that it did so 
improperly.

The benefits to the public from this merger are impor-
tant and deserve elaboration. The Commission found 
that substantial service benefits would flow from the 
merger. Shippers will benefit from improved car supply, 
wider routing, better loading and unloading privileges, 
and improved tracing and claims service. New Com-
pany will be able to use the shortest and most efficient 
routes while eliminating yard interchange delays, thus 
providing shippers with faster service. The Commission 
found that the economies New Company will realize as 
a result of consolidating yards, repair facilities, and man-
agement, eliminating duplicate train services and pooling 
of cars and trains will result in lower rates to shippers 
and receivers. In addition, the opening of strategic gate-
ways to the Milwaukee will remove artificial barriers to
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the development of new markets, sources of supply, and 
services.

The Milwaukee objections prior to the First Report 
were based on the adverse impact of the merger on its 
competitive position and, in turn, on shippers and the 
public. Following the First Report the Northern Lines 
accepted conditions urged by the Milwaukee. Under the 
new conditions the posture of the Milwaukee, lying 
largely between the two Northerns and handicapped by 
limitations at both eastern and western terminals, will be 
greatly improved. Absent the protective conditions it 
would continue to be virtually strangled by the unified 
system; with them the Milwaukee gives prospect of 
affording substantial competition to the merged lines and 
will be placed in the position that at its inception it 
hoped to achieve. Its past failure to become a mean-
ingful competitor came in large part because its lines did 
not reach into Portland, Oregon, or into the southwest 
terminal of the Northern Lines in California. In a 
strictly competitive situation it is understandable that 
neither of the Northern Lines would interchange traffic 
with the Milwaukee except on its own terms and this 
destined that the Milwaukee would fail to become a true 
transcontinental line even though its western terminus 
lay within a few miles of Portland with the latter’s access 
to the sea.

The Milwaukee north-south traffic on the West Coast 
was limited to the short run from Seattle to Longview, 
barely half the distance from the Canadian border to 
Washington’s southern border. Moreover, westbound 
traffic destined for points on one of the Northern Lines 
was taken over by one of them at St. Paul or Minne-
apolis notwithstanding Milwaukee’s line from there deep 
into Washington. In the proceedings prior to 1966 
many objecting shippers joined the Milwaukee in point-
ing out that rates and limitations on Milwaukee’s service
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precluded full use of the Milwaukee to the disadvantage 
of both shippers and the carrier.

The conditions imposed by the Commission’s Second 
Report will alter that situation and substantially enlarge 
the Milwaukee’s competitive potential between St. Paul 
and Minneapolis and the West Coast due to enlargement 
of its long-haul capability. Shippers will be afforded 
more flexible service. Another condition attached to the 
Commission’s approval will permit the Milwaukee to run 
lines from its present western terminus into Portland, 
giving it a link with the Southern Pacific. All this will 
enable the Milwaukee to compete with the Northern 
Lines for east-west traffic and some north-south traffic as 
well as linkage with Canadian carriers to the north, which 
was previously the exclusive domain of one or both of the 
Northerns. Other conditions of lesser consequence will 
buttress the newly designed competitive posture of 
the Milwaukee.

The contention that the Commission failed to project 
an analysis of the relative position of the Milwaukee vis- 
à-vis the merged Northerns discounts the difficulty of 
precise forecasts and tends to overstate the need for such 
projections. The Commission can deal only in the prob-
abilities that will arise from the Milwaukee’s improved 
posture as a genuine competitor for traffic over a wide 
area, something it had never been able to achieve. 
After the merger it will afford shippers a choice of 
routes and service negating the idea that all rail com-
petition will disappear in the Pacific Northwest.

(b) No. 38, The Northern Pacific Stockholders’ Pro-
tective Committee.—The Northern Pacific Stockholders’ 
Protective Committee  has appealed the District Court’s 
affirmance of the Commission’s approval of the pro-

16

16 Appellant Committee represents about 3% of Northern Pacific’s 
stockholders, who hold approximately 5% of the outstanding shares 
of Northern Pacific.
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posed merger’s stock exchange provisions. To put each 
of the Committee’s contentions in perspective requires 
that we describe the source of the Committee’s concern 
and how the applicants dealt with it in reaching the 
present merger terms.

The Committee’s continuing opposition to the merger 
relates to Northern Pacific’s land holdings. The North-
ern Pacific Railway Company holds more than two 
million acres in fee and has mineral rights in another six 
million acres. These lands are rich in natural resources, 
including coal, oil, and timber, and are important sources 
of income. The negotiations between the parties cen-
tered to a large extent on these lands. Northern Pacific’s 
financial adviser had suggested that although Great 
Northern had a better history of earning power and its 
stock had generally sold at a level above that of Northern 
Pacific’s, the large land holdings of the Northern Pacific 
with their vast resources were of sufficient worth to 
justify a share-for-share exchange ratio between the 
Great Northern and the Northern Pacific. The Great 
Northern, however, insisted on a 60-40 stock exchange 
ratio because of its traditional rail strength. After fur-
ther negotiations the roads realized that the lands were 
a stumbling block to the merger and considered several 
modes of segregating them from Northern Pacific’s rail 
properties. One was to create two classes of New Com-
pany stock, one being issued to Northern Pacific share-
holders and representing the natural resource properties, 
and another being issued to both Great Northern and 
Northern Pacific shareholders and representing Northern 
Pacific’s rail properties. The second solution considered 
was spinning off the natural resource lands into another 
corporation and using the proceeds from an issuance of 
its stock as a Northern Pacific contribution to the merger. 
Neither of these solutions was acceptable to the negotia-
tors, the former because of the problems inherent in
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administering a corporation for two classes of stock-
holders with divergent interests, and the latter because 
of potential litigation with bondholders and adverse tax 
consequences to Northern Pacific. The negotiators con-
cluded that the merger plan must include the land hold-
ings of Northern Pacific.

Thereafter both roads made concessions, the Great 
Northern abandoning its claim for a permanently larger 
share for its stockholders and the Northern Pacific aban-
doning its claim for immediate equality. The result was 
an exchange ratio giving immediate recognition to Great 
Northern’s greater earning power and historically higher 
market price while giving Northern Pacific’s shareholders 
equal participation in the earnings of the enterprise on a 
long-term basis. The terms of the merger, as worked out 
by the negotiators over a five-year period, wrere approved 
by both roads’ financial advisors, their boards of directors 
and their stockholders.17 Shortly thereafter the North-
ern Pacific Stockholders’ Protective Committee was 
formed.

When the merger proposal was submitted to the Com-
mission for approval the Stockholders’ Committee op-
posed the exchange ratio, pressing its claim that the 
natural resource lands were undervalued and that the 
Commission either should adjust the exchange ratio in 
accordance with the Committee’s estimates of the prop-
erty’s worth or, preferably, should order the lands segre-
gated and placed in a separate corporation, the stock of

17 Northern Pacific’s shareholders approved the merger terms in 
1961 by a vote of 73.81% to 6.64%, the remainder of the stock 
not being voted. In 1968 the shareholders again approved the 
merger’s terms, as conditioned by the ICC’s Second Report, 73.2% 
voting for and 2.57% voting against, the remainder not voting. 
Prior to both of these votes the members of the appellant Com-
mittee vigorously urged the shareholders to reject the merger as 
being unfair because of the low value given the natural resource 
properties.
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which would be available to Northern Pacific share-
holders. The Hearing Examiner’s report reviewed the 
extensive negotiations between the parties and the 
modes by which they reached a valuation of the con-
tribution each road’s shareholders were making to New 
Company, concluding that there had been good-faith 
arm’s-length bargaining and that the result of this bar-
gaining fairly reflected each group of stockholders’ con-
tribution to New Company. The Examiner found the 
Committee’s contention on value to be unsupported by 
record evidence and its spinoff proposal to be unfair to 
Northern Pacific shareholders. He recommended ap-
proval of the terms of the exchange.

The Commission’s First Report, which disapproved the 
merger, did not reach the issue of the exchange ratio. 
When in 1967 the Commission reconsidered its earlier 
decision, it refused the Committee’s request that it reopen 
the record for the taking of new evidence on the ex-
change ratio, but did hear oral argument on the matter. 
The Committee again pressed its contentions. The 
Commission’s Second Report rejected the Committee’s 
arguments upon basically the same grounds given by 
the Hearing Examiner in his 1964 Report.

The Committee continued its attack on the stock ex-
change ratio in the District Court and urged that the 
Commission had abused its discretion in refusing to 
reopen the record to receive updated evidence on the 
exchange ratio. The District Court ruled that the Com-
mission’s finding that thé terms were just and reason-
able was supported by substantial evidence. It also 
held that the evidence the Committee proffered was not 
of sufficient importance to have affected the ultimate 
fairness of the Commission’s finding. The discretion 
exercised by the Commission in refusing to reopen the 
record was, therefore, found free from abuse.

The Committee now contends that the record lacks sub-
stantial evidence to support the Commission’s détermina-
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tion that the exchange ratios are just and reasonable; that 
the Commission failed to consider the whole record before 
it; that the Commission erred, abused its discretion, or 
denied appellant due process of law in not permitting 
the record to be updated respecting the 1967 worth of 
the contributions being made by each group of share-
holders, especially respecting Northern Pacific’s natural 
resource properties; that the record does not contain 
substantial evidence to support the determination of the 
Commission that the proposed segregation of the natural 
resource lands is a proposal lacking merit and is unfair 
to Northern Pacific shareholders; and that the District 
Court erred in upholding the Commission’s action. Our 
review leads us to reject these contentions.

Under § 5 (2) of the Interstate Commerce Act, the 
Commission is to approve only such merger terms as 
it finds to be just and reasonable. The Commission, 
as had the negotiators and the Hearing Examiner, fully 
considered the proposed segregation of the natural re-
source properties and concluded that it was neither feasi-
ble nor fair to Northern Pacific stockholders. That 
determination is supported by substantial record evi-
dence. In passing we note that although the Commis-
sion in fulfilling its statutory responsibilities is to care-
fully review all of the terms of a merger proposal and 
determine whether they are just and reasonable, it is 
not for the agency, much less the courts, to dictate the 
terms of the merger agreement once this standard has 
been met. It can hardly be argued that the bargain-
ing parties were not capable of protecting their own 
interests.

The Commission’s unwillingness to reopen the record 
in 1967 for the taking of new evidence on the exchange 
ratio was not an abuse of discretion nor did it deny the 
appellant due process of law. What this Court said in
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Interstate Commerce Commission v. Jersey City, 322 
U. S. 503 (1944), is applicable here:

“Administrative consideration of evidence—particu-
larly where the evidence is taken by an examiner, 
his report submitted to the parties, and a hearing 
held on their exceptions to it—always creates a gap 
between the time the record is closed and the time 
the administrative decision is promulgated. This is 
especially true if the issues are difficult, the evidence 
intricate, and the consideration of the case deliber-
ate and careful. If upon the coming down of the 
order litigants might demand rehearing, as a matter 
of law because some new circumstance has arisen, 
some new trend has been observed, or some new fact 
discovered, there would be little hope that the ad-
ministrative process could ever be consummated in 
an order that would not be subject to reopening. It 
has been almost a rule of necessity that rehearings 
were not matters of right, but were pleas to dis-
cretion. And likewise it has been considered that 
the discretion to be invoked was that of the body 
making the order, and not that of a reviewing 
body.” Id., at 514-515.

Moreover, as this Court noted in United States n . Pierce 
Auto Freight Lines, 327 U. S. 515 (1946), “it has been 
held consistently that rehearings before administrative 
bodies are addressed to their own discretion. . . . Only 
a showing of the clearest abuse of discretion could sustain 
an exception to that rule.” Id., at 535.

We find nothing in the Committee’s arguments to per-
suade us that such an abuse occurred when the Commis-
sion refused to take further evidence on the question of 
each group of shareholders’ contribution to the merger. 
Schwabacher v. United States, 334 U. S. 182 (1948), 
relied upon by the Committee, is not to the contrary.
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That decision requires that the value of a stockholder’s 
contribution to a merger be determined in accord with 
the “current worth” of his equity. That does not mean 
there must be a repeated updating of the evidence before 
the agency ; in a complex merger such as this that would 
lead to interminable delay. A determination that the 
terms of a merger proposal fairly reflect the current worth 
of each shareholder’s contribution meets the standards of 
Schwabacher if the agency had before it evidence as to 
the worth of the shareholders’ contributions at the time 
of the submission of the proposal, and there is no show-
ing that subsequent events have materially altered the 
worth of the various shareholders’ contributions to the 
merger. The evidence the appellant Committee pre-
sents to this Court, purporting to show that Northern 
Pacific’s stock is presently worth considerably more, 
vis-à-vis Great Northern’s, than was the case at the time 
of the initial hearings, does show fluctuations in the 
worth of the two companies’ stock. But we cannot say 
that those fluctuations, in the context of this merger 
proposal, are sufficient to show that the worth of the 
various shareholders’ contributions to the merger has 
been materially altered. We agree with the District 
Court that the Commission’s refusal to reopen the record 
for further evidence was not an abuse of discretion.

(c) No. 1$, City of Auburn.—The City of Auburn, 
Washington, opposes the merger for the reasons set out 
in the brief of the Department of Justice, and, in addi-
tion, contends that the Commission failed to adequately 
assess the impact of the merger upon affected communi-
ties and explain why the benefits of the merger con-
vincingly outweigh its adverse effects on these communi-
ties. Auburn also objects to the refusal to open the 
1967 hearings for further testimony concerning the impact 
of the merger upon Auburn.

Auburn is a city of 19,000 inhabitants in western 
Washington, halfway between Seattle and Tacoma,
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which serves as the western terminus for the Northern 
Pacific’s transcontinental trains. A substantial part of 
the city’s economy is dependent upon that road’s activity 
there. The record before the Commission indicated that 
if the merger were approved, the Auburn yard would 
be closed, and that the town of Everett, on the other side 
of Seattle, would become the western terminus for all 
of New Company’s transcontinental trains.

Insofar as the city challenges the Commission’s action 
on the same grounds as the Department of Justice, our 
disposition of the appeal in No. 28 applies here. As for 
the 1967 hearings, the city failed to object to the scope 
of the Commission’s reopened hearings and made no 
attempt to present evidence at those hearings. Neither 
did it challenge the Commission’s findings concerning 
the impact of the merger upon Auburn. Only when it 
came before the District Court did it raise its conten-
tions. This alone might preclude its attack on the 
merger. But we need not decide that issue because we 
find that the Commission did not abuse its discretion in 
refusing to take evidence in 1967 as to the impact of 
the merger on Auburn.

In the record upon which the Second Report is based 
the Commission had evidence of the impact of the yard’s 
closing on the city. Thus, even assuming the closing, 
the Commission found that the long-run effect of the 
merger would be to benefit communities in the North-
ern Tier, such as Auburn, and that the brief and tran-
sitory dislocations the merger would occasion were not 
sufficient to outweigh the merger’s benefits. We find 
this to be a justifiable conclusion supported by substan-
tial evidence on the record. We can hardly imagine any 
merger of substantial carriers that would not cause 
some dislocations to some shippers, some communities, 
and some employees.

The plans for the Auburn yard now seem to be altered ; 
the applicants stated before the District Court and again
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before this Court that they now intend to maintain the 
Auburn yard. As a result, employment in Auburn will 
be largely unaffected by the merger. Since we conclude 
that the Commission properly determined that Auburn’s 
hardships and those of communities similarly situated, 
as posited on the record, did not warrant disapproval of 
the merger, it is difficult to imagine any basis upon which 
we might find the Commission to have abused its dis-
cretion in not taking further evidence on the merger’s 
impact on Auburn when the principal harm of which the 
city earlier complained has disappeared.

(d) No. Livingston Anti-Merger Committee.—Citi-
zens of Montana, living in and about Livingston, Helena, 
and Glendive, who appear here as the Livingston Anti-
Merger Committee, attack the merger on several grounds. 
As a prelude to discussing these contentions, the historical 
facts upon which the Committee’s attack is based should 
be stated.

In 1864 Congress created the Northern Pacific Railroad 
Company (Railroad) and granted it authority to build 
a railroad from Lake Superior to Puget Sound. To sub-
sidize this enterprise Congress granted Railroad a right- 
of-way and alternate sections of land along that right- 
of-way. According to the terms of Railroad’s charter it 
could not encumber its franchise or right-of-way without 
congressional approval, and was not authorized to merge 
with another road, except under limited conditions not 
relevant here.18 In 1870 Congress passed a resolution 
allowing Railroad to issue bonds secured by its property 
and subject to foreclosure for default. Shortly thereafter 
a mortgage was pledged, only to be foreclosed in 1875. 
After the foreclosure proceedings the property was struck 
off to a committee of bondholders. Later, however, the 
property was returned to Railroad pursuant to a reorgani-
zation plan. Although Congress did not further author-

18 See Act of July 2, 1864, § 3, 13 Stat. 367.
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ize mortgaging of the franchise or right-of-way, Railroad 
again encumbered its property by pledging several mort-
gages. In 1896, after these mortgages had been defaulted 
upon and foreclosure proceedings had been commenced, a 
negotiated settlement was made which resulted in the 
property of Railroad being sold to the Northern Pacific 
Railway Company (Railway), which has operated under 
Railroad’s franchise and upon its right-of-way ever since. 
Railway presently owns 97% of the stock of Railroad, 
which is no longer an operating company.

On the basis of these facts Livingston contends that 
the Interstate Commerce Commission had no authority 
to approve the proposed merger because Railway does 
not own the franchise and right-of-way involved in this 
merger, and Railroad is not a party to the merger. 
Livingston argues that the 1896 foreclosure was a sham 
and it actually was a sale of Railroad property to 
Railway; because Congress never authorized that sale, 
it is void. In addition, Livingston contends that the 
mortgages that led to the 1896 foreclosure were not 
authorized by Congress; therefore, they could not con-
stitute the basis for a valid foreclosure and liquida-
tion. The claimed consequence is that the title to the 
franchise and right-of-way remains in Railroad. Liv-
ingston argues that even if it should be held that Railway 
does own the franchise and right-of-way, under the 1864 
charter of Railroad, to which Railway succeeded, no 
merger involving these properties can take place without 
congressional approval, and such approval has not been 
procured. Finally, Livingston urges that the Commis-
sion and the District Court failed to properly deal with 
these contentions and make specific findings as to the 
Commission’s jurisdiction.

The Commission was presented with these arguments 
and found them to be without merit. The District Court 
affirmed the Commission, ruling that it had not erred 
in refusing to disapprove the merger because of appel-
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lant’s claims and had not erred in refusing to litigate 
their merits. We affirm the District Court. Section 
5 (2) (a) of the Interstate Commerce Act provides in 
pertinent part:

“(a) It shall be lawful, with the approval and 
authorization of the Commission, as provided in 
subdivision (b) of this paragraph—

“(i) for two or more carriers to consolidate or 
merge their properties or franchises, or any part 
thereof, into one corporation for the ownership, 
management, and operation of the properties there-
tofore in separate ownership . . . .” 49 U. S. C. 
§5 (2)(a).

The premise of Livingston’s position is that under this 
statute before the Commission can assume jurisdiction 
over a merger application it must determine that the 
applicants have proper legal title to the rights and 
property which they seek to bring into the merger. This 
is an erroneous assumption. The Commission is not 
required to deal with the subtleties of “good title” before 
assuming jurisdiction over a § 5 matter. Cf. 0. C. Wiley 
de Sons v. United States, 85 F. Supp. 542, 543-545 (D. C. 
W. D. Ya.), aff’d per curiam, 338 U. S. 902 (1949); 
Walker v. United States, 208 F. Supp. 388, 396 (D. C. 
W. D. Tex. 1962); Interstate Investors, Inc. v. United 
States, 287 F. Supp. 374, 392 n. 32 (D. C. S. D. N. Y. 
1968), aff’d per curiam, 393 U. S. 479 (1969). And 
because a Commission order under § 5 (2) “is permissive, 
not mandatory,” New York Central Securities Corp. v. 
United States, 287 U. S. 12, 26-27 (1932), the approval 
of a merger proposal does not amount to an adjudication 
on any such questions. These are matters for the courts, 
not for an agency that has responsibility in the realm 
of regulating transportation systems.

In the instant case there were ample grounds for the 
Commission’s assumption of jurisdiction over the appli-
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cants. Although the validity of Railway’s claim that it 
is Railroad’s successor in interest and has good title to 
all of Railroad’s rights and properties has never been 
judicially determined, this Court has impliedly recog-
nized it several times. In Northern Pacific R. Co. v. 
Boyd, 228 U. S. 482 (1913), we held that a creditor of 
Railroad had an assertable claim against the equity of 
Railroad’s shareholders represented by Railway’s assets 
because the foreclosure amounted to little more than a 
judicially approved reorganization in which the share-
holders of the old company became the shareholders of 
the new. As against a bona fide creditor of Railroad, 
we found the judicial sale ineffective to bar his rights. 
However, we also stated that

“[a]s between the parties and the public generally, 
the sale was valid. . . . [T]he Northern Pacific 
Railroad was divested of the legal title [to its 
properties] . . . .” Id., at 506.

In United States n . Northern Pacific R. Co., 311 U. S. 
317 (1940), we described some of the history of the 
appellee company as follows:

“Pursuant to foreclosure proceedings the Northern 
Pacific Railway Company acquired title to the rail-
road, the land grant, and all other property of the 
original corporation and has since operated the road 
and obtained patents for millions of acres under the 
land grants.” Id., at 328.

In addition, Attorney General Harmon in 1897 ad-
vised the Secretary of the Interior that Railway had 
a right, as successor in interest of Railroad, to patents 
on land grants made to Railroad. 21 Op. Atty. Gen. 486. 
The Secretary of the Interior thereafter treated Railway 
as Railroad’s legal successor and patented large amounts 
of land to Railway. When in 1905 the then Secretary 
of the Interior asked then Attorney General Moody, later 
an Associate Justice of this Court, about the right of
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Railway to Railroad’s land grants, Mr. Moody, after 
investigating the matter, reaffirmed his predecessor’s con-
clusion that Railway was Railroad’s legitimate successor 
in interest. 25 Op. Atty. Gen. 401. In 1954 a com-
mittee of Railroad’s minority shareholders sued Railway 
seeking to have the 1896 foreclosure set aside and all 
titles, and franchises declared to be in Railroad and to 
obtain an accounting from Railway for all properties and 
profits received from 1896 through 1954. In an exhaus-
tive opinion Judge Edward A. Tamm of the United States 
District Court for the District of Columbia held the 
action barred by laches and dismissed the complaint. 
Landell v. Northern Pacific R. Co., 122 F. Supp. 253 
(D. C. D. C. 1954), aff’d, 96 U. S. App. D. C. 24, 223 
F. 2d 316, cert, denied, 350 U. S. 844 (1955). In this 
context we think the Commission did not err in assum-
ing jurisdiction over the applicants while refusing to 
adjudicate the merits of Railway’s title. As the District 
Court stated, “[f]or purposes of merger proceedings it 
could rely on the existing judicial records . . . supple-
mented by the opinions of two Attorneys General.” 19

We are then faced with the contention of Livingston 
that Railway is prohibited from participating in the 
merger and that the Commission is barred from approv-
ing it by the terms of Railroad’s charter. That charter 
does not authorize Railroad to merge with the applicant 
companies and prohibits the mortgaging of its property 
in the absence of congressional consent. If Railway is 
Railroad’s successor in interest, Livingston contends, it is 
bound by the provisions of Railroad’s charter, and those 
provisions would be violated by the proposed merger and 
issuance of securities incident thereto. Livingston 
argues that because the Act chartering Railroad is a law 
as much as it is a grant, see Oregon & California R. Co. 
v. United States, 238 U. S. 393, 427 (1915), it is bind-

19 296 F. Supp. 853, 877 (D. C. D. C. 1968).
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ing upon the Commission and makes the Commission’s 
approval of the merger unlawful. Livingston relies upon 
Union Pacific R. Co. v. Mason City & Fort Dodge R. Co., 
199 U. S. 160 (1905), as standing for the proposition that 
statutory restrictions on a predecessor federal railroad 
company survive a foreclosure sale and apply to a suc-
cessor private railroad company operating on the original 
company’s rights and franchise.

We do not find the Mason City decision to be con-
trolling, despite its somewhat similar legal and factual 
context. In 1862 Congress chartered the Union Pacific 
Railroad Company and authorized it to build a trans-
continental railroad. In 1865 Railroad, pursuant to con-
gressional authorization, pledged a mortgage secured by 
its right-of-way and franchise to gain monies necessary 
for construction. In 1871 Congress granted Railroad 
authority to issue bonds for the construction of a bridge 
over the Missouri River, that grant being conditioned 
upon the bridge’s being open for the use of all roads for 
a reasonable compensation, to be paid to the owner of 
the bridge. This condition was one generally inserted by 
Congress in statutes authorizing bridge construction. 
Sometime after the bridge was built the 1865 mortgage 
was foreclosed and the Union Pacific Railroad Company, 
a Utah corporation, purchased the assets of the federal 
corporation. It thereafter refused to allow any but its 
own trains to use the bridge, contending that as purchaser 
under the foreclosure of the 1865 mortgage, it was not 
bound by the 1871 statute’s conditions. This Court 
rejected that contention and concluded that the condi-
tions applied to the Utah corporation, reasoning that the 
purpose of Congress in authorizing the construction of 
the bridge required that the conditions appended to that 
authorization attach to the bridge and bind its owner.

The instant case is quite different. Here the provisions 
of the charter of Northern Pacific Railroad Company 
which are urged to bar this merger were directed only to
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the operations of the federal corporation, not to the oper-
ation of the railroad. Thus, when the corporation’s prop-
erty was sold to another, the conditions of which Living-
ston speaks did not follow that property into the hands of 
the successor corporation. It therefore follows that the 
statute creating the Northern Pacific Railroad Company 
did not bar the Interstate Commerce Commission from 
authorizing a merger involving the Northern Pacific Rail-
way Company, a Wisconsin corporation.20 We find that 
the Commission acted within its authority in assuming 
jurisdiction over the instant merger proposal and that 
Railway is not barred by the statute from participating 
in that merger. We have considered Livingston’s other 
contentions and find them to be without merit.

Conclusion
On the entire record we cannot say that the District 

Court erred in upholding the order set forth in the Sec-
ond Report or that the Commission has done other than 
give effect to the Transportation Act of 1920 as amended 
in 1940, which vested in the Commission the responsi-
bility of balancing the values of competition against the 
need for consolidation of rail transportation units.

The judgment of the District Court is therefore affirmed 
and the stay granted by this Court pending the resolu-
tion of these appeals is hereby vacated.

[Appendixes A and B follow this page.]

Mr . Justice  Douglas  took no part in the decision of 
these cases.

20 Appellees contend that under §§5(11) and 20a (7) of the 
Interstate Commerce Act, 49 U. S. C. §§ 5 (11), 20a (7), the approval 
of a consolidation proposal operates to relieve the applicants from 
any inhibiting state or federal laws, that the charter of Railroad 
is such a law, and that approval of the instant merger proposal 
modifies any conflicting provisions in that charter. Since we do 
not find Railroad’s charter to be binding upon Railway, we need not 
reach that contention.
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THE SECOND CIRCUIT
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The right to trial by jury preserved by the Seventh Amendment 
extends to a stockholder’s derivative suit with respect to those 
issues as to which the corporation, had it been suing in its own 
right, would have been entitled to a jury trial.

403 F. 2d 909, reversed.

William E. Haudek argued the cause for petitioners. 
With him on the briefs were Richard M. Meyer and 
Stanley M. Grossman.

Marvin Schwartz argued the cause for respondents. 
W’ith him on the brief were Roger L. Waldman, William 
J. Manning, and E. Roger Frisch.

Mr . Justice  White  delivered the opinion of the Court.
The Seventh Amendment to the Constitution provides 

that in “(s]uits at common law, where the value in con-
troversy shall exceed twenty dollars, the right of trial 
by jury shall be preserved.” Whether the Amendment 
guarantees the right to a jury trial in stockholders’ deriv-
ative actions is the issue now before us.

Petitioners brought this derivative suit in federal 
court against the directors of their closed-end investment 
company, the Lehman Corporation, and the corpora-
tion’s brokers, Lehman Brothers. They contended that 
Lehman Brothers controlled the corporation through an 
illegally large representation on the corporation’s board 
of directors, in violation of the Investment Company Act 
of 1940, 54 Stat. 789, 15 U. S. C. § 80a-l et seq., and used 
this control to extract excessive brokerage fees from the 
corporation. The directors of the corporation were ac-
cused of converting corporate assets and of “gross abuse
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of trust, gross misconduct, willful misfeasance, bad faith, 
[and] gross negligence.” Both the individual defendants 
and Lehman Brothers were accused of breaches of fidu-
ciary duty. It was alleged that the payments to Lehman 
Brothers constituted waste and spoliation, and that the 
contract between the corporation and Lehman Brothers 
had been violated. Petitioners requested that the de-
fendants “account for and pay to the Corporation for 
their profits and gains and its losses.” Petitioners also 
demanded a jury trial on the corporation’s claims.

On motion to strike petitioners’ jury trial demand, the 
District Court held that a shareholder’s right to a jury 
on his corporation’s cause of action was to be judged as 
if the corporation were itself the plaintiff. Only the 
shareholder’s initial claim to speak for the corporation 
had to be tried to the judge. 275 F. Supp. 569. Con-
vinced that “there are substantial grounds for difference 
of opinion as to this question and ... an immediate ap-
peal would materially advance the ultimate termination 
of this litigation,” the District Court permitted an inter-
locutory appeal. 28 U. S. C. § 1292 (b). The Court 
of Appeals reversed, holding that a derivative action 
was entirely equitable in nature, and no jury was avail-
able to try any part of it. 403 F. 2d 909. It specifically 
disagreed with DePinto v. Provident Security Life Ins. 
Co., 323 F. 2d 826 (C. A. 9th Cir. 1963), cert, denied, 
376 U. S. 950 (1964), on which the District Court had 
relied. Because of this conflict, we granted certiorari. 
394 U. S. 917 (1969).

We reverse the holding of the Court of Appeals that 
in no event does the right to a jury trial preserved by 
the Seventh Amendment extend to derivative actions 
brought by the stockholders of a corporation. We hold 
that the right to jury trial attaches to those issues in 
derivative actions as to which the corporation, if it had 
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been suing in its own right, would have been entitled 
to a jury.

The Seventh Amendment preserves to litigants the 
right to jury trial in suits at common law—

“not merely suits, which the common law recognized 
among its old and settled proceedings, but suits in 
which legal rights were to be ascertained and deter-
mined, in contradistinction to those where equitable 
rights alone were recognized, and equitable remedies 
were administered .... In a just sense, the amend-
ment then may well be construed to embrace all 
suits which are not of equity and admiralty juris-
diction, whatever may be the peculiar form which 
they may assume to settle legal rights.” Parsons v. 
Bedford, 3 Pet. 433, 447 (1830).

However difficult it may have been to define with 
precision the line between actions at law dealing with 
legal rights and suits in equity dealing with equitable 
matters, Whitehead n . Shattuck, 138 U. S. 146, 151 
(1891), some proceedings were unmistakably actions at 
law triable to a jury. The Seventh Amendment, for ex-
ample, entitled the parties to a jury trial in actions for 
damages to a person or property, for libel and slander, 
for recovery of land, and for conversion of personal 
property.1 Just as clearly, a corporation, although an 
artificial being, was commonly entitled to sue and be 
sued in the usual forms of action, at least in its own 
State. See Paul v. Virginia, 8 Wall. 168 (1869). 
Whether the corporation was viewed as an entity separate 
from its stockholders or as a device permitting its stock-
holders to carry on their business and to sue and be sued, 
a corporation’s suit to enforce a legal right was an action

1See, e. g., Curriden n . Middleton, 232 U. S. 633 (1914); White- 
head v. Shattuck, 138 U. S. 146 (1891); 5 J. Moore, Federal Practice 
T 38.11 [5] (2d ed. 1969).
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at common law carrying the right to jury trial at the time 
the Seventh Amendment was adopted.2

The common law refused, however, to permit stock-
holders to call corporate managers to account in actions 
at law. The possibilities for abuse, thus presented, were 
not ignored by corporate officers and directors. Early 
in the 19th century, equity provided relief both in 
this country and in England. Without detailing these 
developments,3 it suffices to say that the remedy in this 
country, first dealt with by this Court in Dodge v. 
Woolsey, 18 How. 331 (1856), provided redress not only 
against faithless officers and directors but also against 
third parties who had damaged or threatened the cor-
porate properties and whom the corporation through its 
managers refused to pursue. The remedy made available 
in equity was the derivative suit, viewed in this country 
as a suit to enforce a corporate cause of action against 
officers, directors, and third parties. As elaborated in the 
cases, one precondition for the suit was a valid claim on 
which the corporation could have sued; another was that 
the corporation itself had refused to proceed after suitable 
demand, unless excused by extraordinary conditions.4 
Thus the dual nature of the stockholder’s action: first,

21 W. Blackstone, Commentaries *475  ; cf. Bank of Columbia 
v. Patterson’s Adm’r, 7 Cranch 299 (1813); Bank of Kentucky v. 
Wister, 2 Pet. 318 (1829).

3 Prunty, The Shareholders’ Derivative Suit: Notes on Its Deriva-
tion, 32 N. Y. U. L. Rev. 980 (1957), treats the development of 
the equitable remedy.

4 Delaware & Hudson Co. v. Albany & S. R. Co., 213 U. S. 435 
(1909); Doctor v. Harrington, 196 U. S. 579 (1905); Quincy v. 
Steel, 120 U. S. 241 (1887) ; Hawes v. Oakland, 104 U. S. 450 (1882). 
Soon after Hawes n . Oakland, supra, the preconditions to a share-
holder’s suit were promulgated as Equity Rule 94, 104 U. S. ix, 
which became Equity Rule 27, 226 U. S. 656 (1912), then Fed. 
Rule Civ. Proc. 23 (b), 308 U. S. 690 (1938), and is now Fed. Rule 
Civ. Proc. 23.1, 383 U. S. 1050 (1966).
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the plaintiff’s right to sue on behalf of the corporation 
and, second, the merits of the corporation’s claim itself.5

Derivative suits posed no Seventh Amendment prob-
lems where the action against the directors and third 
parties would have been by a bill in equity had the cor-
poration brought the suit. Our concern is with cases 
based upon a legal claim of the corporation against 
directors or third parties. Does the trial of such claims 
at the suit of a stockholder and without a jury violate 
the Seventh Amendment?

The question arose in this Court in the context of a 
derivative suit for treble damages under the antitrust 
laws. Fleitmann v. Welsbach Street Lighting Co., 240 
U. S. 27 (1916). Noting that the bill in equity set 
up a claim of the corporation alone, Mr. Justice Holmes 
observed that if the corporation were the plaintiff, “no 
one can doubt that its only remedy would be at law,” 
and inquired “why the defendants’ right to a jury trial 
should be taken away because the present plaintiff 
cannot persuade the only party having a cause of action 
to sue—how the liability which is the principal matter 
can be converted into an incident of the plaintiff’s domes-
tic difficulties with the company that has been wronged”? 
Id., at 28. His answer was that the bill did not state 
a good cause of action in equity. Agreeing that there 
were “cases in which the nature of the right asserted for 
the company, or the failure of the defendants concerned 
to insist upon their rights, or a different state system, has

5 See Koster n . Lumbermens Mut. Cas. Co., 330 U. S. 518, 
522-523 (1947); Ashwander v. TV A, 297 U. S. 288 (1936). See 
also 13 W. Fletcher, Cyclopedia of the Law of Private Corporations 
§5941.1 (1961 ed.); 2 G. Hornstein, Corporation Law and Practice 
§716 (1959); 4 J. Pomeroy, Equity Jurisprudence § 1095, p. 278 
(5th ed. 1941). Insofar as the stockholders may have been asserting 
their own direct interest, they closely resemble other class action 
plaintiffs who could proceed, before merger, only in equity.
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led to the whole matter being disposed of in equity,” he 
concluded that when the penalty of triple damages is 
sought, the antitrust statute plainly anticipated a jury 
trial and should not be read as “attempting to authorize 
liability to be enforced otherwise than through the ver-
dict of a jury in a court of common law.” Id., at 28-29. 
Although the decision had obvious Seventh Amendment 
overtones, its ultimate rationale was grounded in the 
antitrust laws.6

Where penal damages were not involved, however, 
there was no authoritative parallel to Fleitmann in the 
federal system squarely passing on the applicability of 
the Seventh Amendment to the trial of a legal claim 
presented in a pre-merger derivative suit. What can 
be gleaned from this Court’s opinions7 is not inconsistent 

6 The dilemma of the stockholder seeking treble damages for the 
corporation became real and complete in United Copper Co. v. 
Amalgamated Copper Co., 244 U. S. 261 (1917), where the stock-
holder-plaintiff sought treble damages in an action at law. The 
Court rejected the claim by reiterating the traditional view that 
a shareholder was without standing to sue at law on a corporate 
cause. The treble-damage action was a legal proceeding and only 
the corporation could bring it. The Court of Appeals for the 
Second Circuit has held that the federal rules have resolved the 
dilemma and that derivative actions for treble damages under the 
antitrust laws are now proper. Fanchon & Marco, Inc. v. Para-
mount Pictures, Inc., 202 F. 2d 731 (C. A. 2d Cir. 1953). Cf. 
Ramsburg v. American Inv. Co. oj III., 231 F. 2d 333 (C. A. 7th 
Cir. 1956). See generally Comment, Federal Antitrust Law— 
Stockholders’ Remedies For Corporate Injury Resulting From Anti-
trust Violations: Derivative Antitrust Suit and Fiduciary Duty 
Action, 59 Mich. L. Rev. 904 (1961).

7 For example, in Amalgamated Copper the Court noted that in 
Quincy v. Steel, 120 U. S. 241 (1887), a shareholder’s bill in equity 
that sought to enforce “a purely legal claim of the corporation— 
damages for breach of contract” was dismissed, “not because the 
suit should have been at law, but because the bill failed to show 
that complainant had made sufficient effort to induce the directors
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with the general understanding, reflected by the state 
court decisions and secondary sources, that equity could 
properly resolve corporate claims of any kind without a 
jury when properly pleaded in derivative suits complying 
with the equity rules.* 8

Such was the prevailing opinion when the Federal 
Rules of Civil Procedure were adopted in 1938. It con-
tinued until 1963 when the Court of Appeals for the 
Ninth Circuit, relying on the Federal Rules as construed 
and applied in Beacon Theatres, Inc. n . Westover, 359 
U. S. 500 (1959), and Dairy Queen, Inc. v. Wood, 369 
U. S. 469 (1962), required the legal issues in a derivative 
suit to be tried to a jury.9 DePinto v. Provident Se-
curity Life Ins. Co., 323 F. 2d 826. It was this decision 
that the District Court followed in the case before us 
and that the Court of Appeals rejected.

Beacon and Dairy Queen presaged DePinto. Under 
those cases, where equitable and legal claims are joined

to enter suit.” 244 U. S., at 264-265, n. 2. Delaware & Hudson Co. 
v. Albany & S. R. Co., supra, n. 4, involved a derivative suit 
for money damages due under a lease. The stockholders’ right 
to sue was sustained; no jury trial issue appears to have been raised.

8 See, e. g., Goetz v. Manufacturers’ & Traders’ Trust Co., 154 
Mise. 733, 277 N. Y. S. 802 (Sup. Ct. 1935); Isaac v. Marcus, 
258 N. Y. 257, 179 N. E. 487 (1932); Morton v. Morton Realty 
Co., 41 Idaho 729, 241 P. 1014 (1925); Neff v. Barber, 165 Wis. 
503, 162 N. W. 667 (1917); Robinson v. Smith, 3 Paige Ch. 222, 
231, 233 (N. Y. 1832); 4 W. Cook, Corporations § 734 (8th ed. 
1923); S. Thompson & J. Thompson, Law of Corporations § 4661 
(Supp. 1931); 6 id., § 4653 (3d ed. 1927).

9 The possibility that the merged federal practice altered the 
procedures in derivative suits was early recognized, Fanchon & 
Marco, Inc. v. Paramount Pictures, Inc., supra, n. 6, but until 
the action of the District Court below DePinto was alone in holding 
that a right to a jury trial existed in derivative actions. Cf. Rich-
land v. Crandall, 259 F. Supp. 274 (D. C. S. D. N. Y. 1966). See 
also Metcalf v. Shamel, 166 Cal. App. 2d 789, 333 P. 2d 857 (1959); 
Steinway v. Griffith Consol. Theatres, 273 P. 2d 872 (Okla. 1954).
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in the same action, there is a right to jury trial on the 
legal claims which must not be infringed either by 
trying the legal issues as incidental to the equitable 
ones or by a court trial of a common issue existing be-
tween the claims. The Seventh Amendment question 
depends on the nature of the issue to be tried rather than 
the character of the overall action.10 11 See Simler v. 
Conner, 372 U. S. 221 (1963). The principle of these 
cases bears heavily on derivative actions.

We have noted that the derivative suit has dual as-
pects: first, the stockholder’s right to sue on behalf of the 
corporation, historically an equitable matter; second, the 
claim of the corporation against directors or third parties 
on which, if the corporation had sued and the claim pre-
sented legal issues, the company could demand a jury 
trial. As implied by Mr. Justice Holmes in Fleitmann, 
legal claims are not magically converted into equitable 
issues by their presentation to a court of equity in a 
derivative suit. The claim pressed by the stockholder 
against directors or third parties “is not his own but the 
corporation’s.” Koster n . Lumbermens Mut. Cas. Co., 
330 U. S. 518, 522 (1947). The corporation is a neces-
sary party to the action; without it the case cannot 
proceed. Although named a defendant, it is the real 
party in interest, the stockholder being at best the nomi-
nal plaintiff. The proceeds of the action belong to the 
corporation and it is bound by the result of the suit.11

10 As our cases indicate, the “legal” nature of an issue is deter-
mined by considering, first, the pre-merger custom with reference 
to such questions; second, the remedy sought; and, third, the 
practical abilities and limitations of juries. Of these factors, the 
first, requiring extensive and possibly abstruse historical inquiry, is 
obviously the most difficult to apply. See James, Right to a Jury 
Trial in Civil Actions, 72 Yale L. J. 655 (1963).

11 See Koster n . Lumbermens Mut. Cas. Co., 330 U. S. 518 (1947); 
Meyer v. Fleming, 327 U. S. 161, 167 (1946); Davenport v. Dows, 
18 Wall. 626 (1874).
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The heart of the action is the corporate claim. If it 
presents a legal issue, one entitling the corporation to a 
jury trial under the Seventh Amendment, the right to a 
jury is not forfeited merely because the stockholder’s 
right to sue must first be adjudicated as an equitable 
issue triable to the court. Beacon and Dairy Queen 
require no less.

If under older procedures, now discarded, a court of 
equity could properly try the legal claims of the corpora-
tion presented in a derivative suit, it was because irrep-
arable injury was threatened and no remedy at law 
existed as long as the stockholder was without standing 
to sue and the corporation itself refused to pursue its 
own remedies. Indeed, from 1789 until 1938, the judicial 
code expressly forbade courts of equity from entertaining 
any suit for which there was an adequate remedy at 
law.12 This provision served “to guard the right of trial 
by jury preserved by the Seventh Amendment and to 
that end it should be liberally construed.” Schoenthal v. 
Irving Trust Co., 287 U. S. 92, 94 (1932). If, before 
1938, the law had borrowed from equity, as it borrowed 
other things, the idea that stockholders could litigate for 
their recalcitrant corporation, the corporate claim, if 
legal, would undoubtedly have been tried to a jury.

Of course, this did not occur, but the Federal Rules 
had a similar impact. Actions are no longer brought as 
actions at law or suits in equity. Under the Rules there 
is only one action—a “civil action”—in which all claims 
may be joined and all remedies are available. Purely 
procedural impediments to the presentation of any issue 
by any party, based on the difference between law and

12 The Judicial Code of 1911, § 267, 36 Stat. 1163, re-enacting the 
Act of Sept. 24, 1789, §16, 1 Stat. 82, provided: “Suits in 
equity shall not be sustained in any court of the United States in 
any case where a plain, adequate, and complete remedy may be had 
at law.”
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equity, were destroyed. In a civil action presenting a 
stockholder’s derivative claim, the court after passing 
upon the plaintiff’s right to sue on behalf of the corpora-
tion is now able to try the corporate claim for damages 
with the aid of a jury.13 Separable claims may be tried 
separately, Fed. Rule Civ. Proc. 42 (b), or legal and 
equitable issues may be handled in the same trial. Fan-
chon & Marco, Inc. v. Paramount Pictures, Inc., 202 F. 
2d 731 (C. A. 2d Cir. 1953). The historical rule pre-
venting a court of law from entertaining a shareholder’s 
suit on behalf of the corporation is obsolete; it is no 
longer tenable for a district court, administering both 
law and equity in the same action, to deny legal remedies 
to a corporation, merely because the corporation’s spokes-
men are its shareholders rather than its directors. Under 
the rules, law and equity are procedurally combined; 
nothing turns now upon the form of the action or the 
procedural devices by which the parties happen to come 
before the court. The “expansion of adequate legal 
remedies provided by . . . the Federal Rules necessarily 
affects the scope of equity.” Beacon Theatres, Inc. n . 
Westover, 359 U. S., at 509.

Thus, for example, before-merger class actions were 
largely a device of equity, and there was no right to a 
jury even on issues that might, under other circum-
stances, have been tried to a jury. 5 J. Moore, Federal

13 It would appear that the same conclusions could have been 
reached under Equity Rule 23 and the Law and Equity Act of 
1915, Act of March 3, 1915, 38 Stat. 956. See Southern R. Co. 
v. City of Greenwood, 40 F. 2d 679 (D. C. W. D. S. C. 1928); 
2 J. Moore, Federal Practice 12.05 (2d ed. 1967). Rule 23 provided:

“If in a suit in equity a matter ordinarily determinable at law 
arises, such matter shall be determined in that suit according to the 
principles applicable, without sending the case or question to the 
law side of the court.”
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Practice fl 38.38 [2] (2d ed. 1969); 3B id., fl 23.02 [1]. 
Although at least one post-merger court held that the 
device was not available to try legal issues,14 it now seems 
settled in the lower federal courts that class action plain-
tiffs may obtain a jury trial on any legal issues they 
present. Montgomery Ward & Co. v. Langer, 168 F. 2d 
182 (C. A. 8th Cir. 1948); see Oskoian v. Canuel, 269 F. 
2d 311 (C. A. 1st Cir. 1959), aff’g 23 F. R. D. 307; Syres 
v. Oil Workers Int’l Union, Local 23, 257 F. 2d 479 (C. A. 
5th Cir. 1958), cert, denied, 358 U. S. 929 (1959). 2 W. 
Barron & A. Holtzoff, Federal Practice and Procedure 
§ 571 (Wright ed. 1961).

Derivative suits have been described as one kind of 
“true” class action. Id., § 562.1. We are inclined to 
agree with the description, at least to the extent it recog-
nizes that the derivative suit and the class action were 
both ways of allowing parties to be heard in equity who 
could not speak at law.15 3B J. Moore, Federal Practice

14 Farmers Co-operative Oil Co. v. Socony-V acuum Oil Co., 43 
F. Supp. 735 (D. C. N. D. Iowa 1942).

15 Other equitable devices are used under the rules without depriv-
ing the parties employing them of the right to a jury trial on legal 
issues. For example, although the right to intervene may in some 
cases be limited, United States for the Use and Benefit of Browne & 
Bryan Lumber Co. v. Massachusetts Bonding & Ins. Co., 303 F. 2d 
823 (C. A. 2d Cir. 1962); Dickinson v. Burnham, 197 F. 2d 973 
(C. A. 2d Cir.), cert, denied, 344 U. S. 875 (1952), when intervention 
is permitted generally, the intervenor has a right to a jury trial on 
any legal issues he presents. See 3B J. Moore, Federal Practice 
fl 24.16 [7] (2d ed. 1969); 5 id., fl 38.38 [3]. A similar devel-
opment seems to be taking place in the lower courts in inter-
pleader actions. Before merger interpleader actions lay only in 
equity, and there was no right to a jury even on issues that 
might, under other circumstances, have been tried to a jury. 
Liberty Oil Co. v. Condon Nat. Bank, 260 U. S. 235 (1922). 
This view continued for some time after merger, see Bynum
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23.02 [1], 23.1.16 [1] (2d ed. 1969). After adoption 
of the rules there is no longer any procedural obstacle to 
the assertion of legal rights before juries, however the 
party may have acquired standing to assert those rights. 
Given the availability in a derivative action of both legal 
and equitable remedies, we think the Seventh Amend-
ment preserves to the parties in a stockholder’s suit the 
same right to a jury trial that historically belonged to 
the corporation and to those against whom the corpora-
tion pressed its legal claims.

In the instant case we have no doubt that the cor-
poration’s claim is, at least in part, a legal one. The 
relief sought is money damages. There are allegations 
in the complaint of a breach of fiduciary duty, but there 
are also allegations of ordinary breach of contract and 
gross negligence. The corporation, had it sued on its 
own behalf, would have been entitled to a jury’s deter-
mination, at a minimum, of its damages against its 
broker under the brokerage contract and of its rights 
against its own directors because of their negligence. 
Under these circumstances it is unnecessary to decide

v. Prudential Life Ins. Co., 7 F. R. D. 585 (D. C. E. D. S. C. 
1947), but numerous courts and commentators have now come 
to the conclusion that the right to a jury should not turn on 
how the parties happen to be brought into court. See Pan 
American Fire & Cas. Co. v. Revere, 188 F. Supp. 474 (D. C. 
E. D. La. 1960); Savannah Bank & Trust Co. v. Block, 175 F. Supp. 
798 (D. C. S. D. Ga. 1959); W estinghouse Elec. Corp. v. United 
Elec. Radio & Mach. Workers of America, 99 F. Supp. 597 
(D. C. W. D. Pa. 1951); John Hancock Mut. Life Ins. Co. v. 
Yarrow, 95 F. Supp. 185 (D. C. E. D. Pa. 1951); 2 W. Barron 
& A. Holtzoff, Federal Practice and Procedure § 556 (Wright ed. 
1961); 3A J. Moore, Federal Practice 22.14 [4] (2d ed. 1969). 
But see Pennsylvania Fire Ins. Co. v. American Airlines, Inc., 180 F. 
Supp. 239 (D. C. E. D. N. Y. 1960); Liberty Nat. Life Ins. Co. v. 
Brown, 119 F. Supp. 920 (D. C. M. D. Ala. 1954). 
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whether the corporation’s other claims are also properly 
triable to a jury. Dairy Queen, Inc. v. Wood, 369 U. S. 
469 (1962). The decision of the Court of Appeals is 
reversed.

It is so ordered.

Mr . Justice  Stew art , with whom The  Chief  Justice  
and Mr . Justice  Harlan  join, dissenting.

In holding as it does that the plaintiff in a share-
holder’s derivative suit is constitutionally entitled to a 
jury trial, the Court today seems to rely upon some sort 
of ill-defined combination of the Seventh Amendment 
and the Federal Rules of Civil Procedure. Somehow the 
Amendment and the Rules magically interact to do what 
each separately was expressly intended not to do, namely, 
to enlarge the right to a jury trial in civil actions brought 
in the courts of the United States.

The Seventh Amendment, by its terms, does not extend, 
but merely preserves the right to a jury trial “[i]n Suits 
at common law.” All agree that this means the reach of 
the Amendment is limited to those actions that were 
tried to the jury in 1791 when the Amendment was 
adopted.1 Suits in equity, which were historically tried 
to the court, were therefore unaffected by it. Similarly, 
Rule 38 of the Federal Rules has no bearing on the right 
to a jury trial in suits in equity, for it simply preserves 
inviolate “[t]he right of trial by jury as declared by the 
Seventh Amendment.” Thus this Rule, like the Amend-
ment itself, neither restricts nor enlarges the right to jury

1 Where a new cause of action is created by Congress, and nothing 
is said about how it is to be tried, the jury trial issue is determined 
by fitting the cause into its nearest historical analogy. Luria v. 
United States, 231 U. S. 9; see Janies, Right to a Jury Trial in 
Civil Actions, 72 Yale L. J. 655.
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trial.2 Indeed nothing in the Federal Rules can rightly 
be construed to enlarge the right of jury trial, for in the 
legislation authorizing the Rules, Congress expressly pro-
vided that they “shall neither abridge, enlarge, nor mod-
ify the substantive rights of any litigant.” 48 Stat. 1064. 
See 28 U. S. C. § 2072. I take this plain, simple, and 
straightforward language to mean that after the pro-
mulgation of the Federal Rules, as before, the constitu-
tional right to a jury trial attaches only to suits at 
common law. So, apparently, has every federal court 
that has discussed the issue.3 Since, as the Court con-
cedes, a shareholder’s derivative suit could be brought 
only in equity, it would seem to me to follow by the most 
elementary logic that in such suits there is no constitu-
tional right to a trial by jury.4 Today the Court tosses 
aside history, logic, and over 100 years of firm precedent 
to hold that the plaintiff in a shareholder’s derivative

2 See, e. g., Ettelson v. Metropolitan Life Ins. Co., 137 F. 2d 62, 
65; 5 J. Moore, Federal Practice If 38.07 [1] and cases cited therein.

3 The principle that the Rules effected no enlargement or restric-
tion of the right of jury trial has “received complete judicial appro-
bation.” 5 J. Moore, Federal Practice 38.07 [1] and cases cited 
therein.

4 Virtually every state and federal court that has faced this 
issue has similarly reasoned to the same conclusion. See, e. g., 
Goetz v. Manufacturers’ & Traders’ Trust Co., 154 Mise. 733, 277 
N. Y. S. 802 (Sup. Ct.); Metcalf v. Shamel, 166 Cal. App. 2d 789, 
333 P. 2d 857; Liken n . Shaffer, 64 F. Supp. 432; Miller v. Weiant, 
42 F. Supp. 760. The equitable nature of the derivative suit has been 
recognized in several decisions of this Court. See, e. g., Cohen v. 
Beneficial Industrial Loan Corp., 337 U. S. 541, 547-548. It was also 
reflected in the adoption of Equity Rule 94 in 1882, and Rule 27 of 
the Equity Rules of 1912 which established the preconditions to 
bringing shareholders’ derivative suits in the federal courts. These 
rules are the forerunners of Rule 23 (b) of Fed. Rule Civ. Proc, of 
1938, and of Fed. Rule Civ. Proc. 23.1 (1966), which now controls the 
initiation of such suits. See 3B J. Moore, Federal Practice 
T 23.1.15 [1].
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suit does indeed have a constitutional right to a trial by 
jury. This holding has a questionable basis in policy 5 
and no basis whatever in the Constitution.

The Court begins by assuming the “dual nature” of the 
shareholder’s action. While the plaintiff’s right to get 
into court at all is conceded to be equitable, once he is 
there the Court says his claim is to be viewed as though 
it were the claim of the corporation itself. If the cor-
poration would have been entitled to a jury trial on such 
a claim, then, it is said, so would the shareholder. This 
conceptualization is without any historical basis. For 
the fact is that a shareholder’s suit was not originally 
viewed in this country, or in England, as a suit to enforce 
a corporate cause of action. Rather, the shareholder’s 
suit was initially permitted only against the managers of 
the corporation—not third parties—and it was conceived 
of as an equitable action to enforce the right of a bene-
ficiary against his trustee.6 The shareholder was not, 
therefore, in court to enforce indirectly the corporate 
right of action, but to enforce directly his own equitable 
right of action against an unfaithful fiduciary. Later the 
rights of the shareholder were enlarged to encompass suits 
against third parties harming the corporation, but “the 
postulated ‘corporate cause of action’ has never been 
thought to describe an actual historical class of suit which

5 See, e. g., J. Frank, Courts on Trial 110-111 (1949). Certainly 
there is no consensus among commentators on the desirability of 
jury trials in civil actions generally. Particularly where the issues 
in the case are complex—as they are likely to be in a derivative 
suit—much can be said for allowing the court discretion to try 
the case itself. See discussion in 5 J. Moore, Federal Practice 
T 38.02 [1],

6 Robinson v. Smith, 3 Paige Ch. 222 (N. Y.); Attorney General 
v. Utica Ins. Co., 2 Johns. Ch. 371 (N.Y.), discussed in Prunty, The 
Shareholders’ Derivative Suit: Notes on its Derivation, 32 N. Y. 
U. L. Rev. 980.
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was recognized by courts of law.” 7 Indeed the commen-
tators, including those cited by the Court as postulating 
the analytic duality of the shareholder’s derivative suit, 
recognize that historically the suit has in practice always 
been treated as a single cause tried exclusively in equity. 
They agree that there is therefore no constitutional right 
to a jury trial even where there might have been one 
had the corporation itself brought the suit.8

This has been not simply the “general” or “prevailing” 
view in the federal courts as the Court says, but the 
unanimous view with the single exception of the Ninth 
Circuit’s 1963 decision in DePinto v. Provident Security 
Life Ins. Co., 323 E. 2d 826, a decision that has since 
been followed by no court until the present case.

The Court would have us discount all those decisions 
rendered before 1938, when the Federal Rules of Civil 
Procedure were adopted, because it says that before the 
promulgation of the Rules, “[p]urely procedural impedi-
ments” somehow blocked the exercise of a constitutional 
right. In itself this would seem a rather shaky premise 
upon which to build an argument. But the Court’s posi-
tion is still further weakened by the fact that any 
“[p]urely procedural impediments” to a jury trial in a 
derivative suit were eliminated, not in 1938, but at least 
as early as 1912. For Rule 23 of the Equity Rules of 
that year provided that if a “matter ordinarily determi-
nable at law” arose in an equity suit it should “be 
determined in that suit according to the principles ap-
plicable, without sending the case or question to the

7 Note, The Right to a Jury Trial in a Stockholder’s Derivative 
Action, 74 Yale L. J. 725, 730.

8 See, e. g., N. Lattin, The Law of Corporations, c. 8, §3; 2 
G. Homstein, Corporation Law and Practice §730; 13 W. Fletcher, 
Cyclopedia of the Law of Private Corporations § 5931 (1961 ed.) ; 
5 J. Moore, Federal Practice 38.38 [4],
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law side of the court.” 226 U. S. 654. These applicable 
principles included the right of jury trial.9 Consequently, 
when the Court said in United Copper Co. n . Amal-
gamated Copper Co., 244 U. S. 261, 264, that “it is clear” 
that the remedy of a stockholder seeking to enforce the 
rights of a corporation—whatever their nature—is not in 
law but in equity, it was not because there were “pro-
cedural impediments” to a jury trial on any “legal issues.” 
Rather, it was because the suit itself was conceived of 
as a wholly equitable cause of action.

This was also true in Fleitmann v. Welsbach Street 
Lighting Co., 240 U. S. 27, on which the Court so 
heavily relies even though it was a pre-Federal-Rules 
case. In Fleitmann the plaintiff sued derivatively to en-
force a corporate right of action for treble damages under 
the antitrust laws. Treble damages were considered 
punitive, and the statute was read to imply a right in 
the defendant to a jury trial. In his opinion for the 
Court, Mr. Justice Holmes recognized the potential for 
abuse: derivative rather than corporate actions could be 
brought in order to deprive the defendant of his right 
to a jury trial. The Court’s solution was to dismiss the 
bill because the antitrust statute “should not be read as 
attempting to authorize liability to be enforced other-
wise than through the verdict of a jury in a court of 
common law.” Id., at 29. I do not see how the Court 
today can draw sustenance from this decision. Rather, 
the Fleitmann case seems to me to stand for a proposi-
tion diametrically opposed to that which the Court seeks 
to establish, namely, the proposition that because a 
derivative action is wholly equitable, there is no right to 
a jury trial. The Court in Fleitmann simply held that 
since there was a statutory right to a jury in all actions 
for treble damages under the antitrust laws, a derivative

9 See Southern R. Co. v. City of Greenwood, 40 F. 2d 679.
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suit seeking such damages could not be maintained. 
Thus the bill had to be dismissed.10

These pre-1938 cases, then, firmly establish the uni-
tary, equitable basis of shareholders’ derivative suits and 
in no way support the Court’s holding here. But, the 
Court says, whatever the situation may have been be-
fore 1938, the Federal Rules of Civil Procedure of that 
year, at least as construed in our decisions more than 
20 years later in Beacon Theatres, Inc. v. Westover, 359 
U. S. 500, and Dairy Queen, Inc. v. Wood, 369 U. S. 
469, in any event require the conclusion reached today. 
I can find nothing in either of these cases that leads 
to that conclusion.

In Beacon Theatres the plaintiff sought both an in-
junction preventing the defendant from instituting an 
antitrust action and a declaratory judgment that certain 
moving picture distribution contracts did not violate the 
antitrust laws. The defendant answered and counter- 
claimed for treble damages under the antitrust laws. 
He demanded a jury trial on the factual issues relating 
to his counterclaim. The district court held that even 
though there were factual issues common to both the 
complaint and the counterclaim, it would first hear the 
plaintiff’s suit for equitable relief before submitting the 
counterclaim to a jury. The Court of Appeals affirmed, 
and this Court reversed, upon the ground that if the 
equitable claim were tried first, there might be an estop-
pel which would defeat the defendant’s right to a full 
jury trial on all the factual issues raised in his counter-
claim. Similarly in Dairy Queen the Court simply held 

10 Moreover, since the suit was brought after the promulgation 
of Equity Rule 23 it seems evident that here, too, it was not merely 
“procedural impediments” that prevented the antitrust claim from 
being tried to a jury, but presumably the fact that no matter arising 
in a derivative suit—whatever its “inherent nature”—was considered 
to be one “ordinarily determinable at law.”
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that a plaintiff could not avoid a jury trial by joining 
legal and equitable causes of action in one complaint.

It is true that in Beacon Theatres it was stated that the 
1938 Rules did diminish the scope of federal equity juris-
diction in certain particulars. But the Court’s effort to 
force the facts of this case into the mold of Beacon 
Theatres and Dairy Queen simply does not succeed. 
Those cases involved a combination of historically sepa-
rable suits, one in law and one in equity. Their facts 
fit the pattern of cases where, before the Rules, the equity 
court would have disposed of the equitable claim and 
would then have either retained jurisdiction over the 
suit, despite the availability of adequate legal remedies, 
or enjoined a subsequent legal action between the same 
parties involving the same controversy.11

But the present case is not one involving traditionally 
equitable claims by one party, and traditionally legal 
claims by the other. Nor is it a suit in which the 
plaintiff is asserting a combination of legal and equitable 
claims. For, as we have seen, a derivative suit has 
always been conceived of as a single, unitary, equitable 
cause of action. It is for this reason, and not be-
cause of “procedural impediments,” that the courts of 
equity did not transfer derivative suits to the law side. 
In short, the cause of action is wholly a creature of equity. 
And whatever else can be said of Beacon Theatres and 
Dairy Queen, they did not cast aside altogether the 
historic division between equity and law.

If history is to be so cavalierly dismissed, the derivative 
suit can, of course, be artificially broken down into sep-
arable elements. But so then can any traditionally 
equitable cause of action, and the logic of the Court’s 
position would lead to the virtual elimination of all equity 
jurisdiction. An equitable suit for an injunction, for

11 See discussion in 74 Yale L. J., at 736-737.
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instance, often involves issues of fact which, if damages 
had been sought, would have been triable to a jury. 
Does this mean that in a suit asking only for injunctive 
relief these factual issues must be tried to the jury, with 
the judge left to decide only whether, given the jury’s 
findings, an injunction is the appropriate remedy? Cer-
tainly the Federal Rules make it possible to try a suit for 
an injunction in that way, but even more certainly they 
were not intended to have any such effect. Yet the 
Court’s approach, it seems, would require that if any 
“legal issue” procedurally could be tried to a jury, it 
constitutionally must be tried to a jury.

The fact is, of course, that there are, for the most 
part, no such things as inherently “legal issues” or in-
herently “equitable issues.” There are only factual 
issues, and, “like chameleons [they] take their color from 
surrounding circumstances.” 12 Thus the Court’s “nature 
of the issue” approach is hardly meaningful.

As a final ground for its conclusion, the Court points 
to a supposed analogy to suits involving class actions. 
It says that before the Federal Rules such suits were 
considered equitable and not triable to a jury, but that 
since promulgation of the Rules the federal courts have 
found that “plaintiffs may obtain a jury trial on any 
legal issues they present.” Of course the plaintiff may 
obtain such a trial even in a derivative suit. Nothing 
in the Constitution or the Rules precludes the judge 
from granting a jury trial as a matter of discretion.

12 James, supra, n. 1, at 692. As Professor Moore has put it, 
“Whether issues are legal or equitable may, of course, depend upon 
the manner in which they are presented . . . .” 5 J. Moore, Fed-
eral Practice T 38.04 [1], n. 40. And he, along with virtually every 
other commentator, concludes that if the issues are presented in a 
shareholder’s derivative suit they are equitable and the plaintiff has 
no constitutional right to have them tried by a jury. 5 J. Moore, 
Federal Practice IF 38.38 [4].
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But even if the Court means that some federal courts 
have ruled that the class action plaintiff in some sit-
uations has a constitutional right to a jury trial, the 
analogy to derivative suits is wholly unpersuasive. For 
it is clear that the draftsmen of the Federal Rules in-
tended that Rule 23 as it pertained to class actions should 
be applicable, like other rules governing joinder of claims 
and parties, “to all actions, whether formerly denomi-
nated legal or equitable.” 13 This does not mean that 
a formerly equitable action is triable to a jury simply 
because it is brought on behalf of a class, but only that 
a historically legal cause of action can be tried to a 
jury even if it is brought as a class action. Since a 
derivative suit is historically wholly a creation of equity, 
the class action “analogy” is in truth no analogy at all.

The Court’s decision today can perhaps be explained 
as a reflection of an unarticulated but apparently over-
powering bias in favor of jury trials in civil actions. It 
certainly cannot be explained in terms of either the Fed-
eral Rules or the Constitution.

13 Original Committee Note of 1937 to Rule 23. Moreover, as 
Professor Moore points out, certain class actions could be main-
tained at law in the federal courts even before the Federal Rules. 
5 J. Moore, Federal Practice 38.38 [2].
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ALABAMA v. FINCH, SECRETARY OF HEALTH, 
EDUCATION, AND WELFARE, et  al .

ON MOTION FOR LEAVE TO FILE BILL OF COMPLAINT

No. 38, Orig. Decided February 2, 1970

State of Alabama’s motion for leave to file complaint invoking 
Court’s original jurisdiction fails to state claim warranting exercise 
of such jurisdiction.

Motion denied.

Albert P. Brewer, Governor of Alabama, Daniel J. 
Meador, and Maury D. Smith on the motion.

Per  Curiam .
On January 26, 1970, the plaintiff filed a motion seek-

ing leave to file a complaint invoking the original juris-
diction of this Court naming Robert Finch, as Secretary 
of the Department of Health, Education, and Welfare, 
and John N. Mitchell, as Attorney General of the United 
States, as defendants.

The alleged emergent nature of the claims for relief 
led the Court to give expedited consideration to the 
motion and proffered complaint and, having examined 
the complaint, we conclude it fails to state a claim against 
either of the defendants warranting the exercise of the 
original jurisdiction of this Court.

Accordingly, the motion for leave to file the said 
complaint is denied.
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MISSISSIPPI v. FINCH, SECRETARY OF HEALTH, 
EDUCATION, AND WELFARE, et  al .

ON MOTION FOR LEAVE TO FILE BILL OF COMPLAINT

No. 39, Orig. Decided February 2, 1970

State of Mississippi’s motion for leave to file complaint invoking 
Court’s original jurisdiction fails to state claim warranting exercise 
of such jurisdiction.

Motion denied.

John Bell Williams, Governor of Mississippi, A. F. 
Summer, Attorney General, and William A. Allain, 
Assistant Attorney General, on the motion.

Per  Curiam .
On February 2, 1970, the plaintiff filed a motion seek-

ing leave to file a complaint invoking the original juris-
diction of this Court naming Robert Finch, individually 
and as Secretary of the Department of Health, Educa-
tion, and Welfare, and John N. Mitchell, individually 
and as Attorney General of the United States, as 
defendants.

The alleged emergent nature of the claims for relief 
led the Court to give expedited consideration to the 
motion and proffered complaint and, having examined 
the complaint, we conclude it fails to state a claim against 
either of the defendants warranting the exercise of the 
original jurisdiction of this Court.

Accordingly, the motion for leave to file the said com-
plaint is denied.

Mr . Justice  Harlan  took no part in the consideration 
or decision of this motion.
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JOHNSON et  AL. V. WASSERMAN, JUDGE, et  al .

APPEAL FROM THE SUPREME COURT OF OHIO

No. 832. Decided February 2, 1970

Appeal dismissed and certiorari denied.

Alvin A. Fein for appellants.

John T. Corrigan and John L. Dowling for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.

KIRK v. BOARD OF REGENTS OF THE 
UNIVERSITY OF CALIFORNIA

APPEAL FROM THE COURT OF APPEAL OF CALIFORNIA, FIRST 
APPELLATE DISTRICT

No. 836. Decided February 2, 1970

273 Cal. App. 2d 430, 78 Cal. Rptr. 260, appeal dismissed.

Charles R. B. Kirk, Norman Dorsen, Clark Byse, and 
William W. Van Alstyne for appellant.

Thomas J. Cunningham and David W. Louisell for 
appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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STEIN v. LUKEN et  al .

APPEAL FROM THE SUPREME COURT OF ILLINOIS

No. 854. Decided February 2, 1970

Appeal dismissed.

Yale Stein, appellant, pro se.

Per  Curiam .
The appeal is dismissed for failure to docket the case 

within the time prescribed by Rule 13.

PROVIDENCE & WORCESTER CO. v. 
UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK

No. 919. Decided February 2, 1970

300 F. Supp. 185, affirmed.

Harold I. Meyerson for appellant.
Solicitor General Griswold, Assistant Attorney Gen-

eral McLaren, Deputy Solicitor General Springer, 
Howard E. Shapiro, Robert W. Ginnane, and Leonard S. 
Goodman for appellees the United States et al.

Per  Curiam .
The judgment is affirmed.

Mr . Justi ce  Marshall  took no part in the considera-
tion or decision of this case.
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TV FIX, INC., ET AL. v. TAYLOR et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF NEVADA

No. 214. Decided February 2, 1970

304 F. Supp. 459, affirmed.

George M. McMillan for appellants.
Harvey Dickerson, Attorney General of Nevada, for 

appellees.
Briefs of amici curiae urging affirmance were filed by 

Solicitor General Griswold and Henry Geller for the 
United States, and by Paul Rodgers for the Na-
tional Association of Regulatory Utility Commissioners. 
E. Stratford Smith and Bruce Lovett filed a brief for 
the National Cable Television Association, Inc., as 
amicus curiae.

Per  Curiam .
The motion of the National Association of Regulatory 

Utility Commissioners for leave to file a brief, as amicus 
curiae, is granted. The motion for leave to file the 
motion to dismiss or affirm is also granted.

The motion to affirm is granted and the judgment is 
affirmed.
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ORDERS FROM END OF OCTOBER TERM, 1968, 
THROUGH FEBRUARY 13, 1970

Cases  Dism iss ed  In  Vacation

No. 139. Siu Fung  Luk  v . Rosenbe rg , Distri ct  
Director  of  Immigra tion  and  Naturalization  Service . 
C. A. 9th Cir. Petition for writ of certiorari dismissed 
June 25, 1969, pursuant to Rule 60 of the Rules of 
this Court. Hiram W. Kwan for petitioner. Solicitor 
General Griswold, Assistant Attorney General Wilson, 
Beatrice Rosenberg, and Paul C. Summitt for respondent. 
Reported below: 409 F. 2d 555.

No. 27. Mann  v . Vermont  Educat ion al  Buildi ngs  
Financi ng  Agency . Appeal from Sup. Ct. Vt. Ap-
peal dismissed July 1, 1969, pursuant to Rule 60 of 
the Rules of this Court. Neil J. Cohen for appellant. 
Chester S. Ketcham for appellee. Reported below: 127 
Vt. 262, 247 A. 2d 68. [For earlier order herein, see 
394 U. S. 957.]

No. 503, Mise. Carter  v . United  States . C. A. 6th 
Cir. Petition for writ of certiorari dismissed July 11, 
1969, pursuant to Rule 60 of the Rules of this Court.

No. 59, Mise. Malagon -Ramirez  v . United  States . 
C. A. 9th Cir. Petition for writ of certiorari dismissed 
July 25, 1969, pursuant to Rule 60 of the Rules of this 
Court. Reported below: 404 F. 2d 604.

No. 7, Mise. Johns on , aka  Watford  v . Virgi nia . 
Sup. Ct. App. Va. Petition for writ of certiorari dis-
missed August 1, 1969, pursuant to Rule 60 of the Rules 
of this Court. J. Hugo Madison and Michael Meltsner 
for petitioner. Reno S. Harp III, Assistant Attorney 
General of Virginia, for respondent. Reported below: 
208 Va. 481, 158 S. E. 2d 725.
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October 9, 1969 396 U. S.

No. 174, Mise. Smit h  v . United  States . C. A. 4th 
Cir. Petition for writ of certiorari dismissed August 14, 
1969, pursuant to Rule 60 of the Rules of this Court. 
G. S. Crihfield for petitioner. Solicitor General Griswold, 
Assistant Attorney General Wilson, Jerome M. Feit, and 
Robert G. Maysack for the United States.

No. 330, Mise. Bruno  v . Louis iana . Sup. Ct. La. 
Petition for writ of certiorari dismissed August 18, 1969, 
pursuant to Rule 60 of the Rules of this Court. G. Wray 
Gill, Sr., and George M. Leppert for petitioner. Re-
ported below: 253 La. 669, 219 So. 2d 490.

No. 287. Bilbao -Basti da  v . Immi gration  and  Nat -
uralizati on  Servic e . C. A. 9th Cir. Petition for writ 
of certiorari dismissed September 25, 1969, pursuant to 
Rule 60 of the Rules of this Court. David Rein for peti-
tioner. Solicitor General Griswold for respondent. Re-
ported below: 409 F. 2d 820.

Octobe r  9, 1969

Certiorari Granted and Denied
No. 632. Alexander  et  al . v . Holmes  County  

Board  of  Education  et  al .; and
No. 713. Holm es  County  Board  of  Education  et  al . 

v. Alexander  et  al . C. A. 5th Cir. Motion of Lawyers’ 
Committee for Civil Rights Under Law for leave to file 
a brief as amicus curiae in No. 632 granted. Petition for 
a writ of certiorari in No. 632 granted, and cross-petition 
for a writ of certiorari in No. 713 denied. No. 632 set 
for oral argument on Thursday, October 23.

Case will be heard on the certified unprinted record 
as well as printed briefs already on file and typewritten 
copies of any further briefs the parties may desire to 
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396 U. S. October 9, 13, 1969

submit. Typewritten brief for the petitioners shall be 
on file by Friday, October 17, and the typewritten brief, 
or briefs, for respondents shall be on file by Wednesday, 
October 22. Jack Greenberg, James M. Nabrit III, 
Norman C. Amaker, and Melvyn Zarr for petitioners 
in No. 632. A. F. Summer, Attorney General of Mis-
sissippi, and John C. Satterfield for Holmes County 
Board of Education et al., and Solicitor General Griswold 
for the United States, respondents in No. 632. Messrs. 
Summer and Satterfield for petitioners Holmes County 
Board of Education et al. in No. 713. John W. Douglas, 
Bethuel M. Webster, Cyrus R. Vance, Asa Sokolow, 
John Schafer, Louis F. Oberdörfer, John Doar, Richard C. 
Dinkelspiel, Arthur H. Dean, Lloyd N. Cutler, Bruce 
Bromley, Berl I. Bernhard, Timothy B. Dyk, and Michael 
R. Klein for Lawyers’ Committee for Civil Rights Under 
Law as amicus curiae in support of the petition in No. 
632. Reported below: 417 F. 2d 852.

October  13, 1969

Dismissals Under Rule 60
No. 2. Public  Utili ty  Distr ict  No. 1 of  Pend  

Oreille  County  v . City  of  Seatt le ; and
No. 3. City  of  Seattle  v . Public  Utilit y  Dis trict  

No. 1 of  Pend  Oreille  County . C. A. 9th Cir. Peti-
tions for writs of certiorari dismissed pursuant to Rule 
60 of the Rules of this Court. A. L. Newbould and Rich-
ard S. White for the City of Seattle in both cases. 
Clarence C. Dill, William G. Ennis, and Bennett Boskey 
for Public Utility District No. 1 of Pend Oreille County 
in both cases. Solicitor General Griswold filed a memo-
randum for the United States as amicus curiae, by invita-
tion of the Court, 390 U. S. 935, in opposition to the 
petitions. Reported below: 382 F. 2d 666.
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October 13, 1969 396 U. S.

No. 870, Mise. Bunter  v . United  State s . C. A. 
D. C. Cir. Petition for writ of certiorari dismissed pur-
suant to Rule 60 of the Rules of this Court. Solicitor 
General Griswold, Assistant Attorney General Wilson, 
Beatrice Rosenberg, and Robert G. Maysack for the 
United States.

Miscellaneous Orders
No. 573, October Term, 1968. National  Labor  Re -

lation s Board  v . Gissel  Packing  Co ., Inc ., et  al ., 395 
U. S. 575. Motions of respondents Gissel Packing Co., 
Inc., and Heck’s Inc. to reassess costs in this case denied. 
Motion of respondents General Steel Products, Inc., and 
Crown Flex of North Carolina, Inc., to reassess costs in 
this case granted and no costs are assessed against those 
respondents. Gissel Packing Co., Inc., is assessed costs 
of $2,705.24 and Heck’s Inc. is assessed costs of $1,981.06. 
The  Chief  Justic e took no part in the consideration 
or decision of these motions. Lewis P. Hamlin, Jr., for 
General Steel Products, Inc., et al., John E. Jenkins, Jr., 
for Gissel Packing Co., Inc., and Fred F. Holroyd for 
Heck’s Inc. on the motions. Solicitor General Griswold 
in opposition.

No. 1279, October Term, 1968. United  States  v . 
Ideal  Basic  Indus tries , Inc ., 395 U. S. 936. Respond-
ent is requested to file a response to petition for re-
hearing within 30 days. Mr . Justice  White  and Mr . 
Justice  Marsh all  took no part in the entry of this order.

No.---- . Levy  v . Parker , Warden , et  al . Applica-
tion for bail granted by Mr . Justice  Douglas  pending 
action by this Court is continued pending disposition 
of case by the United States District Court for the 
Middle District of Pennsylvania. Mr . Justic e Mar -
shall  took no part in the consideration or decision of 
this application.
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396 U. S. October 13, 1969

No.---- . Ander son  v . Raimo ndi . Motion for leave
to file a bill of complaint under the original jurisdiction 
denied.

No. 15. De Backer  v . Brainard , Sherif f . Appeal 
from Sup. Ct. Neb. [Probable jurisdiction noted, 393 
U. S. 1076.] Motion of National Council of Juvenile 
Court Judges for leave to file a brief as amicus curiae 
granted. Alfred L. Scanlan on the motion.

No. 19. First  National  Bank  in  Plant  City  v . 
Dickins on , Comptr oller  of  Florida , et  al .; and

No. 34. Camp , Comptro ller  of  the  Currency  v . 
Dickins on , Comptr oller  of  Flori da , et  al . C. A. 
5th Cir. [Certiorari granted, 393 U. S. 1079.] Motion 
of First National Bank of Gainesville, Georgia, et al. for 
leave to file a brief as amici curiae granted. James A. 
Dunlap on the motion.

No. 25. Zuber  et  al . v . Allen  et  al . ; and
No. 52. Hardin , Secretary  of  Agriculture  v . Allen  

et  al . C. A. D. C. Cir. [Certiorari granted, 394 U. S. 
958.] Motion of Lorton Blair et al. for leave to file 
a brief as amici curiae granted. Motions of respondents 
for additional time for oral argument and to postpone 
oral argument denied. Motion of State of Vermont for 
leave to participate in oral argument as amicus curiae 
denied, unless respondents cede to it part of their time 
for argument. Mr . Justic e Stewart  would grant mo-
tion of State of Vermont. The  Chief  Just ice  and 
Mr . Justice  Marsh all  took no part in the considera-
tion or decision of these motions. Charles Ryan for re-
spondents on their motions in both cases. James M. 
Jeff ord, Attorney General, for the State of Vermont as 
amicus curiae on the motion in both cases. Lawrence 
Hollman and Carlyle C. Ring, Jr., for Zuber et al. in 
opposition to respondents’ motions.
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October 13, 1969 396 U.S.

No. 31. Brockington  v . Rhodes , Govern or  of  
Ohio , et  al . Appeal from Sup. Ct. Ohio. [Probable 
jurisdiction noted, 393 U. S. 1078.] Further considera-
tion of suggestion of mootness by certain appellees post-
poned to hearing of case.

No. 32. National  Labor  Relations  Board  v . J. H. 
Rutter -Rex  Manufacturing  Co ., Inc ., et  al . C. A. 
5th Cir. [Certiorari granted, 393 U. S. 1116.] Motion 
of Amalgamated Clothing Workers of America, AFL- 
CIO, for leave to participate in oral argument denied. 
Jacob Sheinkman, Ralph N. Jackson, and James J. 
Graham on the motion.

No. 33. Sulli van  et  al . v . Little  Hunting  Park , 
Inc ., et  al . Sup. Ct. App. Va. [Certiorari granted, 
394 U. S. 942.] Motion of Anti-Defamation League of 
B’nai B’rith et al. for leave to file a brief as amici curiae 
granted. Arnold Forster for Anti-Defamation League of 
B’nai B’rith, Sol Rabkin for National Committee Against 
Discrimination in Housing, Inc., Melvin L. Wulf for 
American Civil Liberties Union, and Edwin J. Lukas for 
American Jewish Committee on the motion.

No. 39. Hall  et  ux . v . Beals , Clerk  and  Re -
corder  of  El  Paso  County , et  al . Appeal from D. C. 
Colo. [Probable jurisdiction noted, 394 U. S. 1011.] 
Motion of Bipartisan Committee on Absentee Voting 
for leave to participate in oral argument as amicus curiae 
denied. Joseph L. Rauh, Jr., and John Silard on the 
motion.

No. 40. Conway  v . Calif ornia  Adult  Authority  
et  al . C. A. 9th Cir. [Certiorari granted, 393 U. S. 
1062.] Motion of petitioner for an injunction and for 
appointment of new counsel denied. Typewritten brief 
submitted by petitioner ordered filed.
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No. 41. Choctaw  Nation  et  al . v . Oklahom a  
et  al . ; and

No. 59. Cherokee  Nation  or  Tribe  of  Indians  in  
Oklaho ma  v . Oklahoma  et  al . [Certiorari granted, 
394 U. S. 972. ] Motion of Wilkinson, Cragun & Barker 
for leave to file a brief as amicus curiae granted. Mo-
tion of the Solicitor General for leave to participate in 
oral argument as amicus curiae granted and 20 minutes 
allotted for that purpose. Twenty additional minutes 
allotted to counsel for respondents. Charles A. Hobbs 
for Wilkinson, Cragun & Barker on its motion in both 
cases. J. D. McLaughlin for petitioners in No. 41 and 
Peyton Ford for petitioner in No. 59 in opposition. 
Solicitor General Griswold on his motion in both cases.

No. 50. North  Caroli na  v . Alford . Appeal from 
C. A. 4th Cir. [Probable jurisdiction noted, 394 U. S. 
956]; and

No. 268. Parker  v . North  Caroli na . Ct. App. 
N. C. [Certiorari granted, 395 U. S. 974.] Motion of 
Albert Bobby Childs et al. for leave to file a brief as 
amici curiae granted. Jack Greenberg, James M. Nabrit 
III, Michael Meltsner, Norman C. Amaker, Charles 
Stephen Ralston, and Anthony G. Amsterdam on the 
motion in both cases.

No. 53. Baird  v . State  Bar  of  Arizona . Sup. Ct. 
Ariz. [Certiorari granted, 394 U. S. 957.] Motion of 
Peter D. Baird for leave to argue pro hac vice granted. 
John P. Frank on the motion.

No. 265. Boddie  et  al . v . Connect icut  et  al . Ap-
peal from D. C. Conn. [Probable jurisdiction noted, 395 
U. S. 974.] Motion of Center on Social Welfare Policy 
and Law et al. for leave to file a brief as amici curiae 
granted.
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No. 81. Simmons  et  ux . v . West  Haven  Housi ng  
Authority . Appeal from App. Div., Cir. Ct. Conn. 
[Probable jurisdiction noted, 394 U. S. 957.] Motion of 
the State of Connecticut for leave to participate in oral 
argument as amicus curiae in support of judgment 
granted. Motion of National Legal Aid and Defender 
Assn, for leave to file a brief as amicus curiae granted. 
Motion of Center on Social Welfare Policy and Law et al. 
for leave to file a brief as amici curiae granted. Robert 
K. Killian, Attorney General, and F. Michael Ahern, 
Assistant Attorney General, for the State of Connecticut 
on its motion.

No. 266. Sanks  et  al . v . Georgia  et  al . Appeal 
from Sup. Ct. Ga. [Probable jurisdiction noted, 395 
U. S. 974.] Motion of Center on Social Welfare Policy 
and Law et al. for leave to file a brief as amici curiae 
granted.

No. 85. Associ ation  of  Data  Proces sin g Servi ce  
Organizations , Inc ., et  al . v . Camp , Comptr oller  of  
the  Currency  of  the  United  State s , et  al . C. A. 8th 
Cir. [Certiorari granted, 395 U. S. 976.] Motion of 
Sierra Club for leave to file a brief as amicus curiae 
granted. Matthew P. Mitchell and Leland R. Selna, Jr., 
on the motion.

No. 125. Martin  Mariet ta  Corp . v . Feder  et  al . 
C. A. 2d Cir. The Solicitor General is invited to file a 
brief expressing the views of the United States.

No. 214. TV Pix, Inc ., et  al . v . Taylor  et  al . 
Appeal from D. C. Nev. The Solicitor General is invited 
to file a brief expressing the views of the United States.
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No. 270. Brady  v . United  States . C. A. 10th Cir. 
[Certiorari granted, 395 U. S. 976.] Motion for ap-
pointment of counsel granted. It is ordered that Peter J. 
Adang, Esquire, of Albuquerque, New Mexico, be 
appointed to serve as counsel for petitioner in this case.

No. 189. Minor  v . United  States . C. A. 2d Cir. 
[Certiorari granted, 395 U. S. 932.] Motion for ap-
pointment of counsel under the Criminal Justice Act 
granted. It is ordered that Phylis Skloot Bamberger, 
of New York, New York, a member of the Bar of this 
Court, be appointed to serve as counsel for petitioner 
in this case.

No. 252, Mise. Hiller  v . Cicc one , Medical  Cente r  
Director ; and

No. 317, Mise. Furtak  v . Mancus i, Warden . Mo-
tions for leave to file petitions for writs of habeas corpus 
denied.

No. 220, Mise. Norman  v . United  States . C. A. 
9th Cir. Motion of petitioner for leave to file supple-
ment to petition for certiorari granted.

No. 2, Mise. Chandler , U. S. Distr ict  Judge  v . Judi -
cial  Counci l  of  the  Tenth  Circui t  of  the  Unite d  
States . Motion of Carl L. Shipley, pro se, for leave to 
file a brief as amicus curiae granted. Motion of Solicitor 
General Griswold, pro se, for leave to participate in oral 
argument as amicus curiae granted and 30 minutes 
allotted for that purpose. Thirty additional minutes 
allotted to counsel for petitioner. Case removed from 
current argument list and it is ordered that briefs and 
oral arguments be presented by counsel for the parties. 
Mr . Just ice  Marsh all  took no part in the consideration 
or decision of this order. [For earlier order herein, see 
395 U. S. 956.]
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No. 201, Mise. Galle gos  v . Arizon a  ex  rel . Eyman , 
Warden . Motion for leave to file petition for writ of 
mandamus and other relief denied.

No. 149, Mise. In  re  Dis barm ent  of  Sulliva n . It 
having been reported to the Court that Thomas W. 
Sullivan, of Montgomery, Alabama, has been disbarred 
from the practice of the law by the Supreme Court of 
the State of Alabama; and this Court by order of April 
28, 1969 [394 U. S. 995], having suspended the said 
Thomas W. Sullivan from the practice of the law in this 
Court and directed that a rule issue requiring him to 
show cause why he should not be disbarred;

And it appearing that the said rule was duly issued and 
served upon the respondent, who has filed a return; now, 
upon consideration of the rule to show cause and the 
return aforesaid;

It is ordered that the said Thomas W. Sullivan be, and 
he is hereby, disbarred, and that his name be stricken 
from the roll of attorneys admitted to practice in this 
Court.

No. 437, Mise. Farrell , Admini str ator , et  al . v . 
Wyatt , U. S. Dis trict  Judge . Motion for leave to file 
petition for writ of mandamus and/or prohibition denied. 
Lee *S.  Kreindler on the motion. Solicitor General Gris-
wold, Assistant Attorney General Ruckelshaus, and Mor-
ton Hollander in opposition.

Probable Jurisdiction Noted or Postponed
No. 84. United  States  v . Jorn . Appeal from D. C. 

Utah. Motion of appellee for leave to proceed in forma 
pauperis granted. Probable jurisdiction noted. Solic-
itor General Griswold, Assistant Attorney General Wal-
ters, and Joseph M. Howard for the United States. 
Gerald R. Miller for appellee.
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No. 103. Unite d  States  v . Armour  & Co. et  al . 
Appeal from D. C. N. D. Ill. Probable jurisdiction 
noted. Solicitor General Griswold, Deputy Assistant 
Attorney General Hammond, and Howard E. Shapiro for 
the United States. Herbert A. Bergson, Howard Ad-
ler, Jr., James H. Kelley, Carol Garfiel, and Edwin E. 
Me Amis for appellee General Host Corp.

No. 179. Rogers , Secretary  of  State  v . Bellei . 
Appeal from D. C. D. C. Probable jurisdiction noted. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Charles Gordon for ap-
pellant. 0. John Rogge for appellee. Reported below: 
296 F. Supp. 1247.

No. 131. Dandridge , Chairm an , Maryla nd  Board  
of  Publi c  Welfare , et  al . v . Williams  et  al . Appeal 
from D. C. Md. Motion of appellees for leave to pro-
ceed in forma pauperis granted. Probable jurisdiction 
noted.*  Francis B. Burch, Attorney General of Mary-
land, Robert F. Sweeney, Deputy Attorney General, and 
George W. Liebmann and Michael McWilliams, Assist-
ant Attorneys General, for appellants. Reported below: 
297 F. Supp. 450.

No. 185. Reetz , Commis sio ner  of  Fish  and  Game  
of  Alaska , et  al . v . Bozanich  et  al . Appeal from D. C. 
Alaska. Probable jurisdiction noted and case set for 
oral argument with No. 301 [probable jurisdiction noted, 
infra, p. 812]. G. Kent Edwards, Attorney General of 
Alaska, and Robert L. Hartig, Assistant Attorney Gen-
eral, for appellants. Seth Warner Morrison III for ap-
pellees. Reported below: 297 F. Supp. 300.

*[Repo rt er ’s Not e : The portion of the orders of October 13, 
1969, that provided that No. 131 and No. 540 (in/ra, p. 815) be set 
down for argument together was rescinded by order of October 20, 
1969, post, p. 874.]



812 OCTOBER TERM, 1969

October 13, 1969 396 U.S.

No. 236. Evans  et  al . v . Cornman  et  al . Appeal 
from D. C. Md. Probable jurisdiction noted. The So-
licitor General is invited to file a brief expressing the 
views of the United States. Francis B. Burch, Attorney 
General of Maryland, Robert F. Sweeney, Deputy At-
torney General, and George W. Liebmann, Assistant 
Attorney General, for appellants. Richard Schifter for 
appellees. Reported below: 295 F. Supp. 654.

No. 301. Pike  v . Bruce  Church , Inc . Appeal from 
D. C. Ariz. Motion of Western Growers Assn, for leave 
to file a brief as amicus curiae granted. Probable juris-
diction noted and case set for oral argument with No. 185 
[probable jurisdiction noted, supra, p. 811]. George C. 
Lyon for Western Growers Assn, on the motion. Gary 
K. Nelson, Attorney General of Arizona, Thomas A. 
Miller, Assistant Attorney General, and Rex E. Lee for 
appellant. Jacob Abramson for appellee.

No. 305. United  States  v . Sisson . Appeal from 
D. C. Mass. Further consideration of question of juris-
diction in this case postponed to the hearing of the case 
on the merits. Case placed on summary calendar and 
set for oral argument with No. 76 [certiorari granted, 
infra, p. 816]. In addition to questions presented on the 
merits, counsel requested to discuss in their briefs and 
oral arguments, not only the issue of jurisdiction under 
the “arresting a judgment” subdivision of 18 U. S. C. 
§ 3731, but also the questions whether jurisdiction exists 
under either the “motion in bar” subdivision or the “de-
cision . . . setting aside, or dismissing” subdivision of 
18 U. S. C. § 3731. Solicitor General Griswold, Assistant 
Attorney General Wilson, Beatrice Rosenberg, and Roger 
A. Pauley for the United States. John G. S. Flym for 
appellee. Reported below: 297 F. Supp. 902.
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No. 43, Mise. Vale  v . Louis iana . Appeal from Sup. 
Ct. La. Motion for leave to proceed in forma pauperis 
granted. Further consideration of question of jurisdic-
tion postponed to hearing of case on the merits and 
review limited to the search and seizure question. Case 
transferred to appellate docket. Jack P. F. Gremillion, 
Attorney General of Louisiana, William P. Schuler, As-
sistant Attorney General, Jim Garrison, and Louise Korns 
for appellee. Reported below: 252 La. 1056, 215 So. 2d 
811.

Certiorari Granted*  (See also No. 264, Mise., ante, 
p. 9.)

No. 153.*  Mc Mann , Warden , et  al . v . Ross  et  al . 
C. A. 2d Cir. Motion of respondents for leave to proceed 
in forma pauperis granted. Certiorari granted. Louis J. 
Lefkowitz, Attorney General of New York, Samuel A. 
Hirshowitz, First Assistant Attorney General, and Lillian 
Z. Cohen and Brenda Soloff, Assistant Attorneys General, 
for petitioners. Thomas D. Barr for Ross, and Gretchen 
White Oberman for Dash et al., respondents. Frank S. 
Hogan, pro se, and Michael R. Juviler for the District 
Attorney of New York County in support of the petition. 
Reported below: 408 F. 2d 48 and 658, and 409 F. 2d 1016.

No. 74. Taggart  et  al . v . Weinacke r ’s , Inc . Sup. 
Ct. Ala. Certiorari granted. 8. G. Lippman and 
Bernard Dunau for petitioners. Edwin J. Curran, Jr., for 
respondent. Reported below: 283 Ala. 171, 214 So. 2d 
913.

*[Rep or te r ’s Not e : An order granting certiorari in No. 212, 
Trammell v. Alabama, issued on October 13, 1969, was revoked the 
same day. The reference which previously appeared in No. 153, 
to the fact that that case was set down for oral argument with No. 
212 has accordingly been eliminated.]
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No. 88. United  States  v . Reynol ds  et  ux . C. A. 
6th Cir. Certiorari granted. Solicitor General Griswold, 
Acting Assistant Attorney General Taylor, Raymond N. 
Zagone, and Robert S. Lynch for the United States. 
D. Nelson Sutton for respondents. Reported below: 404 
F. 2d 303.

No. 104. United  States  v . Estate  of  Donnelly  
et  al . C. A. 6th Cir. Certiorari granted. Solicitor 
General Griswold, Assistant Attorney General Walters, 
Joseph J. Connolly, and Crombie J. D. Garrett for the 
United States. Daniel N. Pevos for respondents Carlson 
et al. Reported below: 406 F. 2d 1065.

No. 108. Colonnade  Catering  Corp . v . United  
States . C. A. 2d Cir. Certiorari granted. O. John 
Rogge and Jerome M. Stember for petitioner. Solicitor 
General Griswold, Assistant Attorney General Wilson, 
Jerome M. Feit, and Roger A. Pauley for the United 
States. Reported below: 410 F. 2d 197.

No. 231. Internati onal  Longshorem en ’s Ass ocia -
tion , Local  1416, AFL-CIO v. Ariadne  Shipp ing  Co ., 
Ltd ., et  al . Dist. Ct. App. Fla., 3d Dist. Certiorari 
granted. Louis Waldman and Seymour M. Waldman for 
petitioner. Thomas H. Anderson for respondents. Re-
ported below: 215 So. 2d 51.

No. 234. Czosek  et  al . v. O’Mara  et  al . C. A. 2d 
Cir. Certiorari granted. Clarence M. Mulholland and 
Richard R. Lyman for petitioners. William B. Mahoney 
for O’Mara et al., and Thomas G. Rickert for Erie Lacka-
wanna Railroad Co., respondents. Reported below: 407 
F. 2d 674.
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No. 282. United  States  v . Davi s et  ux . C. A. 6th 
Cir. Certiorari granted. Solicitor General Griswold, 
Assistant Attorney General Walters, Harris Weinstein, 
and Melva M. Graney for the United States. Robert G. 
McCullough and William Waller for respondents. Re-
ported below: 408 F. 2d 1139.

No..300. Tate  et  al . v . Hickel , Secretar y  of  the  
Interior , et  al . C. A. 10th Cir. Certiorari granted. 
Omer Luellen for petitioners. Solicitor General Gris-
wold, Assistant Attorney General Kashiwa, S. Billingsley 
Hill, and Robert S. Lynch for respondent Hickel. Re-
ported below: 407 F. 2d 394.

No. 395. United  States  v . Seckinger , tradin g  as  
M. O. Seckinger  Co . C. A. 5th Cir. Certiorari granted. 
Solicitor General Griswold, Assistant Attorney General 
Ruckelshaus, and Morton Hollander for the United 
States. Fmnk S. Cheatham, Jr., for respondent. Re-
ported below: 408 F. 2d 146.

No. 540. Rosado  et  al . v . Wyman , Commis sio ner  
of  Social  Services  of  New  York , et  al . C. A. 2d Cir. 
Application for stay presented to Mr . Justice  Harlan , 
and by him referred to the Court, denied. Certiorari and 
motion to expedite granted.*  Lee A. Albert and Robert 
P. Borsody for petitioners. Louis J. Lejkowitz, Attorney 
General of New York, Samuel A. Hirshowitz, First As-
sistant Attorney General, Amy Juviler, Assistant Attor-
ney General, and Philip Weinberg for respondents. 
Reported below: 414 F. 2d 170.

*[Repo rt er ’s Not e : The portion of the orders of October 13, 
1969, that provided that No. 131 (supra, at 811) and No. 540 be 
set down for argument together was rescinded by order of Octo-
ber 20,1969, post, p. 874.]
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No. 75. In  re  Stolar . Sup. Ct. Ohio. Certiorari 
granted and case set for oral argument immediately fol-
lowing No. 53 [Baird v. State Bar of Arizona, certiorari 
granted, 394 U. S. 957]. Leonard B. Boudin for peti-
tioner. Paul W. Brown, Attorney General of Ohio, 
Shelby V. Hutchins, and William H. Schneider in 
opposition.

No. 76. Welsh  v . United  States . C. A. 9th Cir. 
Certiorari granted and case set for oral argument with 
No. 305 [ probable jurisdiction postponed, supra, p. 812]. 
J. B. Tietz for petitioner. Solicitor General Griswold, 
Assistant Attorney General Wilson, Beatrice Rosenberg, 
and Sidney M. Glazer for the United States. Reported 
below: 404 F. 2d 1078.

No. 51, Mise. Dickey  v . Florida . Dist. Ct. App. 
Fla., 1st Dist. Motion for leave to proceed in forma 
pauperis granted. Certiorari granted and case trans-
ferred to appellate docket. John D. Buchanan, Jr., for 
petitioner. Earl Faircloth, Attorney General of Florida, 
and George R. Georgieff, Assistant Attorney General, for 
respondent. Reported below: 215 So. 2d 772.

No. 53, Mise. Bachel lar  et  al . v . Maryland . Ct. 
Sp. App. Md. Motion for leave to proceed in forma 
pauperis granted. Certiorari granted and case trans-
ferred to appellate docket. Fred E. Weisgal and Anthony 
G. Amsterdam for petitioners. Francis B. Burch, Attor-
ney General of Maryland, and Edward F. Borgerding 
and H. Edgar Lentz, Assistant Attorneys General, for 
respondent. Reported below: 3 Md. App. 626, 240 A. 
2d 623.
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No. 221. Hickel , Secre tary  of  the  Interior  v . 
Oil  Shale  Corp , et  al . C. A. 10th Cir. Certiorari 
granted. Mr . Justice  White  and Mr . Justic e Mar -
shal l  took no part in the consideration or decision of 
this petition. Solicitor General Griswold, Assistant 
Attorney General Kashiwa, Peter L. Strauss, Roger P. 
Marquis, and Edmund B. Clark for petitioner. Fowler 
Hamilton, Richard W. Hulbert, and Donald L. Morgan 
for Oil Shale Corp, et al., Gail L. Ireland for Napier et al., 
and Fred M. Winner for Umpleby et al., respondents. 
Reported below: 406 F. 2d 759.

No. 230. H. K. Porte r  Co ., Inc ., Disston  Divi sion - 
Danville  Works  v . National  Labor  Relati ons  Board  
et  al . C. A. D. C. Cir. Certiorari granted. Mr . Jus -
tice  Marshall  took no part in the consideration or 
decision of this petition. Donald C. Winson for peti-
tioner. Solicitor General Griswold, Arnold Ordman, 
Dominick L. Manoli, and Norton J. Come for National 
Labor Relations Board, and Bernard Kleiman, Elliot 
Bredhoff, Michael Gottesman, and George H. Cohen for 
United Steelworkers of America, AFU-CIO, respondents. 
Reported below: 134 U. S. App. D. C. 227, 414 F. 2d 1123.

No. 480, Mise. Jones  et  al . v . State  Board  of  Edu -
cation  of  Tenness ee  et  al . C. A. 6th Cir. Motion 
for leave to proceed in forma pauperis granted. Certio-
rari granted as to petitioner Jones, certiorari denied as 
to other petitioners, and case transferred to appellate 
docket. Reber F. Boult, Jr., Charles Morgan, Jr., Rich-
ard Bellman, Melvin L. Wulf, and Eleanor H. Norton for 
petitioners. George F. McCanless, Attorney General of 
Tennessee, Thomas E. Fox, Deputy Attorney General, 
and Robert H. Roberts, Assistant Attorney General, for 
respondents. Reported below: 407 F. 2d 834.
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No. 69, Mise. Hill  v . Califo rnia . Sup. Ct. Cal. 
Motion for leave to proceed in jorma pauperis granted. 
Certiorari granted and case transferred to appellate 
docket. Thomas C. Lynch, Attorney General of Cali-
fornia, William E. James, Assistant Attorney General, 
and Ronald M. George, Deputy Attorney General, for 
respondent. Reported below: 69 Cal. 2d 550, 446 P. 2d 
521.

Certiorari Denied. (See also No. 136, ante, p. 3; No. 
142, ante, p. 3; No. 191, ante, p. 1; No. 238, ante, 
p. 6; No. 308, ante, p. 7; No. 320, ante, p. 8; No. 
324, ante, p. 8; No. 272, Mise., ante, p. 10; No. 336, 
Mise., ante, p. 11; and No. 480, Mise., supra, p. 817.)

No. 77. Haskin  v . Supe rior  Court  of  Calif ornia , 
County  of  Orange  (Haski n , Real  Party  in  Interes t ). 
Ct. App. Cal., 4th App. Dist. Certiorari denied. 
Edward Mosk for petitioner. Robert F. Nuttman for 
respondent.

No. 80. Heyd , Sherif f  v . Brown  et  al . C. A. 5th 
Cir. Certiorari denied. Jim Garrison and Louise Korns 
for petitioner. Russell J. Schonekas for respondents. 
Reported below: 406 F. 2d 346.

No. 92. American  Empire  Insur ance  Co . of  South  
Dakota  et  al . v . Fidelit y  & Depo sit  Co . of  Maryland . 
C. A. 5th Cir. Certiorari denied. W. Warren Cole, Jr., 
for petitioners. Harry T. Gray and Francis P. Conroy 
for respondent. Reported below: 408 F. 2d 72.

No. 94. Pyne  v . Unite d States . C. A. 7th Cir. 
Certiorari denied. Edward J. Caliban, Jr., for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Jerome M. Feit, and Ronald L. Gainer for the 
United States. Reported below: 408 F. 2d 220.
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No. 89. Nehring  v . Empr esa  Lineas  Maritim as  
Argentinas  et  al . C. A. 5th Cir. Certiorari denied. 
W. Jiles Roberts for petitioner. Carl 0. Bue, Jr., for 
Empresa Lineas Maritimas Argentinas et al., and Robert 
Eikel for Strachan Shipping Co., respondents. Reported 
below: 401 F. 2d 767.

No. 97. Bussi e  v. Illinois . Sup. Ct. Ill. Certiorari 
denied. Charles B. Evins, R. Eugene Pincham, Earl E. 
Strayhorn, and Sam Adam for petitioner. William J. 
Scott, Attorney General of Illinois, and Joel M. Flaum 
and Thomas J. Immel, Assistant Attorneys General, for 
respondent. Reported below: 41 Ill. 2d 323, 243 N. E. 
2d 196.

No. 98. Long  Beach  Banana  Dist ributor s , Inc ., 
et  al . v. Atchison , Topeka  & Santa  Fe Railw ay  Co . 
et  al . C. A. 9th Cir. Certiorari denied. Herbert A. 
Bernhard for petitioners. Frederic H. Sturdy for South-
ern Pacific Co. et al., and John J. Balluff for Atchison, 
Topeka & Santa Fe Railway Co., respondents. Re-
ported below: 407 F. 2d 1173.

No. 105. Northeas tern  Consoli dated  Co . v . United  
State s . C. A. 7th Cir. Certiorari denied. Paul A. 
Teschner for petitioner. Solicitor General Griswold, As-
sistant Attorney General Walters, Jonathan S. Cohen, 
and Robert I. Waxman for the United States. Reported 
below: 406 F. 2d 76.

No. 110. Snyder  et  al . v . Hicke l , Secre tary  of  the  
Interi or . C. A. 10th Cir. Certiorari denied. John P. 
Frank for petitioners. Solicitor General Griswold, As-
sistant Attorney General Kashiwa, Roger P. Marquis, 
and George R. Hyde for respondent. Reported below: 
405 F. 2d 1179.
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No. 106. Camp bel l  Soup  Co . v . International  As -
soci ation  of  Machin ist s , Dis trict  No . 8, AFL-CIO. 
C. A. 7th Cir. Certiorari denied. Theophil C. Kamm- 
holz for petitioner. Sheldon M. Charone for respondent. 
Reported below: 406 F. 2d 1223.

No. 111. Lowe  v . Weltne r . Ct. App. Ga. Certiorari 
denied. Charles E. Muskett for petitioner. Reported 
below: 118 Ga. App. 635, 164 S. E. 2d 919.

No. 112. Dotson  v . Duty . C. A. 6th Cir. Certi-
orari denied. Jean L. Auxier for petitioner. Reported 
below: 406 F. 2d 816.

No. 113. Southw est ern  Portland  Cement  Co . v . 
National  Labor  Relati ons  Board . C. A. 5th Cir. 
Certiorari denied. James F. Hulse for petitioner. Solic-
itor General Griswold, Arnold Ordman, Dominick L. 
Manoli, and Norton J. Come for respondent. Reported 
below: 407 F. 2d 131.

No. 114. Standard  Fruit  & Steams hip  Co . v . United  
Fruit  Co . et  al . C. A. 5th Cir. Certiorari denied. 
Eberhard P. Deutsch, Robert M. Moore, and René H. 
Himel, Jr., for petitioner. Hugh B. Cox, James H. Mc-
Glothlin, and Michael Boudin for United Fruit Co., and 
Solicitor General Griswold, Assistant Attorney General 
McLaren, and Howard E. Shapiro for the United States, 
respondents. Reported below: 410 F. 2d 553.

No. 115. A. R. Indus tries  v . Supe rior  Court  of  
Calif ornia , County  of  Sacramento  (Cerva nte s , Real  
Party  in  Interes t ). Ct. App. Cal., 3d App. Dist. 
Certiorari denied. Burton J. Stanley for petitioner. 
John Quincy Brown, Jr., for Cervantes. Reported below: 
268 Cal. App. 2d 328, 73 Cal. Rptr. 920.
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No. 118. Walsh  v . Unite d  Stat es . C. A. 4th Cir. 
Certiorari denied. Franklin Smith for petitioner. Solic-
itor General Griswold, Assistant Attorney General Wil-
son, Beatrice Rosenberg, and Robert G. Maysack for the 
United States. Reported below: 409 F. 2d 9.

No. 120. Franko  v . Mahon ing  County  Bar  Assn . 
Sup. Ct. Ohio. Certiorari denied. Eugene Gressman 
for petitioner. John H. Ranz for respondent.

No. 126. Wats co , Inc . v . Henry  Valve  Co . C. A. 
2d Cir. Certiorari denied. Samuel J. Stoll for peti-
tioner. John D. Dewey for respondent. Reported 
below: 404 F. 2d 1104.

No. 130. Asher  v . Indiana . Sup. Ct. Ind. Cer-
tiorari denied. William C. Erbecker and James Manahan 
for petitioner. Theodore L. Sendak, Attorney General of 
Indiana, and William F. Thompson, Deputy Attorney 
General, for respondent. Reported below: ----Ind.----- ,
244 N. E. 2d 89.

No. 133. Coope r  v . Lesl ie  Salt  Co . et  al . Sup. Ct. 
Cal. Certiorari denied. David B. Caldwell for peti-
tioner. Bruce M. Casey, Jr., for respondents Leslie Salt 
Co. et al., Bert W. Levit for respondents T. Jack Foster 
et al., and Frank Piombo for respondents Estero Munic-
ipal Improvement District et al. Reported below: 70 
Cal. 2d 627 and 645, 451 P. 2d 406 and 417.

No. 134. In  re  Marvi n . Sup. Ct. N. J. Certiorari 
denied. Melvin L. Wulf, Sanford J. Rosen, and Robert 
E. Knowlton for petitioner. Arthur J. Sills, Attorney 
General of New Jersey, Marilyn Loftus Schauer, First 
Assistant Attorney General, and Stephen Skillman, As-
sistant Attorney General, in opposition. Reported be-
low: 53 N. J. ¡47, 249 A. 2d 377.
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No. 137. De Narvaez  v . United  States . C. A. 2d 
Cir. Certiorari denied. Elmer Fried for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Mervyn Hamburg for 
the United States. Reported below: 407 F. 2d 185.

No. 138. Johnson  v . United  States . C. A. 8th Cir. 
Certiorari denied. Wallace N. Springer, Jr., for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, Beatrice Rosenberg, and Edward Fenig 
for the United States. Reported below: 410 F. 2d 38.

No. 140. Jackman  et  al . v . Bodine  et  al . Sup. Ct. 
N. J. Certiorari denied. Lawrence I. Lerner for peti-
tioners Scrimmager et al., and Melvin L. Wulf for certain 
other petitioners. Arthur J. Sills, Attorney General of 
New Jersey, and Stephen G. Weiss, Assistant Attorney 
General, for respondent Burkhardt, and Mr. Sills and 
William Miller for respondent Apportionment Commis-
sion. Reported below: 53 N. J. 585, 252 A. 2d 209. 
[For earlier order herein, see 395 U. S. 918.]

No. 141. Tagawa  v . Maui  Publish ing  Co., Ltd . 
Sup. Ct. Hawaii. Certiorari denied. Meyer M. Ueoka 
for petitioner. Reported below: 50 Haw. 648, 448 P. 
2d 337.

No. 145. Tannehill  v . Robert s et  al . Ct. App. 
La., 4th Cir. Certiorari denied. Donald V. Organ for 
petitioner. James A. Crooks for respondent Trinity 
Universal Insurance Co. Reported below: 216 So. 2d 
656.

No. 147. Grander son  v . Orleans  Paris h School  
Board . Sup. Ct. La. Certiorari denied. Revius O. 
Ortique, Jr., for petitioner.
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No. 144. Babb  v . Marelli , Trust ee . C. A. 7th Cir. 
Certiorari denied. David R. Babb, petitioner, pro se.

No. 149. Abramson  v . Exchange  National  Bank  
of  Chicago  et  al .; and

No. 208. Exchan ge  National  Bank  of  Chica go  v . 
Abrams on  et  al . C. A. 8th Cir. Certiorari denied. 
Sidney P. Abramson, petitioner, pro se, in No. 149 and 
respondent, pro se, in No. 208. Edgar Bernhard for 
Exchange National Bank of Chicago, petitioner in No. 
208 and respondent in No. 149. Reported below: 408 
F. 2d 1099.

No. 150. Harry  F. Berggren  & Sons , Inc . v . Na -
tio nal  Labor  Relati ons  Board . C. A. 8th Cir. Cer-
tiorari denied. J. Max Harding for petitioner. Solicitor 
General Griswold, Arnold Ordman, Dominick L. Manoli, 
Norton J. Come, and Linda Sher for respondent. Re-
ported below: 406 F. 2d 239.

No. 154. Gay  v . United  States . C. A. 8th Cir. Cer-
tiorari denied. William G. Line for petitioner. Solicitor 
General Griswold for the United States. Reported be-
low: 408 F. 2d 923.

No. 155. Neiwi rth  v . Hydro carbo n Chemical s , 
Inc ., et  al .; and

No. 217. Starr  et  al . v . Hydrocarbo n Chemicals , 
Inc ., et  al . C. A. 3d Cir. Certiorari denied. Max L. 
Rosenstein for petitioner in No. 155, and Edwin Fradkin, 
pro se, and for other petitioners in No. 217. Michael R. 
Griffinger for respondent Clemence, Trustee in Bank-
ruptcy, and Solicitor General Griswold, Philip A. 
Loomis, Jr., David Ferber, and Paul Gonson for respond-
ent Securities and Exchange Commission, in both cases. 
Reported below: 411 F. 2d 203.
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No. 151. Martin  et  al . v . United  States . C. A. 
7th Cir. Certiorari denied. Maurice J. Walsh, Carl M. 
Walsh, and Eleanor Waters Walsh for petitioners. Solic-
itor General Griswold, Assistant Attorney General Wil-
son, Jerome M. Feit, and Edward Fenig for the United 
States. Reported below: 408 F. 2d 949.

No. 152. Angelu s  Funeral  Home  v . Commis sioner  
of  Internal  Reve nue . C. A. 9th Cir. Certiorari de-
nied. Leo Branton, Jr., and William B. Murrish for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Walters, Harry Baum, and Bennet N. Hol-
lander for respondent. Reported below: 407 F. 2d 210.

No. 156. Tauf erne r  et  ux . v . Unite d  States . C. A. 
10th Cir. Certiorari denied. Eks Ayn Anderson for 
petitioners. Solicitor General Griswold, Assistant At-
torney General Walters, Jonathan S. Cohen, and Edward 
Lee Rogers for the United States. Reported below: 407 
F. 2d 243.

No. 159. Crow n Machin e & Tool  Co . v . D & S 
Indus tries , Inc ., et  al . C. A. 9th Cir. Certiorari 
denied. Howard T. Markey for petitioner. Carl Hoppe 
for respondents. Reported below: 409 F. 2d 1307.

No. 162. Richard  v . Travele rs  Insurance  Co . et  al . 
Sup. Ct. La. Certiorari denied. J. Minos Simon for 
petitioner. J. J. Davidson, Jr., for respondents. Re-
ported below: 253 La. 641, 219 So. 2d 175.

No. 163. Agora nos  v . United  States . C. A. 5th Cir. 
Certiorari denied. Eli H. Subin for petitioner. Solicitor 
General Griswold, Assistant Attorney General Walters, 
and Joseph M. Howard for the United States. Reported 
below: 409 F. 2d 833.
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No. 157. Vall eyda le  Packers , Inc ., of  Bris tol  v . 
Nation al  Labor  Relat ions  Board . C. A. 5th Cir. 
Certiorari denied. George V. Gardner and Asa Ambrister 
for petitioner. Solicitor General Griswold, Arnold Ord-
man, Dominick L. Manoli, Norton J. Come, and Elliott 
Moore for respondent. Reported below: 402 F. 2d 768.

No. 165. Mojave  Urani um  Co . v . Mesa  Petrole um  
Co. Sup. Ct. Utah. Certiorari denied. Delbert M. 
Draper, Jr., for petitioner. Clarence C. Neslen for re-
spondent. Reported below: 22 Utah 2d 239, 451 P. 2d 
587.

No. 167. Hart  et  al . v . United  States . C. A. 10th 
Cir. Certiorari denied. George W. Wulff for petitioners. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Kirby W. Patterson 
for the United States. Reported below: 409 F. 2d 221.

No. 168. Belveal  et  al . v . Socony  Mobil  Oil  Corp , 
(now  Mobil  Oil  Corp .) et  al . Ct. Civ. App. Tex., 
8th Sup. Jud. L)ist. Certiorari denied. John G. Pat-
terson for petitioners. Wm. B. Browder, Jr., for Mobil 
Oil Corp., and E. B. Mitchell, Jr., Gerald Fitz-Gerald, 
and William L. Kerr for Athey et al., respondents. Re-
ported below: 430 S. W. 2d 529.

No. 174. Shein er  v . United  States . C. A. 2d Cir. 
Certiorari denied. Albert A. Blinder and Stephen Hoch- 
hauser for petitioner. Solicitor General Griswold for the 
United States. Reported below: 410 F. 2d 337.

No. 178. K-S-H Plast ics , Inc . v . Caroli te , Inc ., 
et  al . C. A. 9th Cir. Certiorari denied. Owen J. Ooms 
for petitioner. W. Robert Spensley for respondents. 
Reported below: 408 F. 2d 54.
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No. 170. Preferre d Insurance  Co . v . Bentley , 
Insurance  Commis sio ner  of  Georgia , et  al . Sup. Ct. 
Ga. Certiorari denied. Alfred C. Bennett and Irvin 
Waldman for petitioner. Walter G. Cooper for respond-
ents. Reported below: 225 Ga. 160, 166 S. E. 2d 340.

No. 176. Grif fit h  v . Board  of  Comm is si oners  of  
the  Alabama  State  Bar . Sup. Ct. Ala. Certiorari 
denied. Carl A. Elliott for petitioner. M. Roland 
Nachman, Jr., for respondent. Reported below: 283 Ala. 
527, 219 So. 2d 357.

No. 184. Sulli van  v . Board  of  Comm is si oners  of  
the  Alabama  State  Bar . Sup. Ct. Ala. Certiorari 
denied. Fred Blanton, Jr., for petitioner. Reginald T. 
Hamner for respondent. Reported below: 283 Ala. 514, 
219 So. 2d 346.

No. 186. Iowa  Public  Servi ce  Co . v . Iowa  State  
Commerce  Comm iss ion  et  al . C. A. 8th Cir. Certi-
orari denied. Mark W. Putney for petitioner. Leo J. 
Steffen, Jr., for Iowa State Commerce Commission et al., 
and Solicitor General Griswold, Assistant Attorney Gen-
eral Ruckelshaus, and Morton Hollander for Aldrich 
et al., respondents. Reported below: 407 F. 2d 916.

No. 192. Mesch  v. United  States . C. A. 10th Cir. 
Certiorari denied. Solicitor General Griswold, Assistant 
Attorney General Wilson, Jerome M. Feit, and Robert G. 
May sack for the United States. Reported below: 407 
F. 2d 1290.

No. 193. Thorne , Receive r  v . Aetna  Life  Insur -
ance  Co. C. A. 7th Cir. Certiorari denied. Roland 
Obenchain, Jr., for petitioner. Joseph T. Helling for 
respondent. Reported below: 407 F. 2d 809.
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No. 195. Sulli van  v . Commis sio ner  of  Internal  
Revenue . C. A. 2d Cir. Certiorari denied. Thomas J. 
Carley and Gabriel T. Pap for petitioner. Solicitor 
General Griswold, Assistant Attorney General Walters, 
Meyer Rothwacks, and Howard M. Koff for respondent.

No. 197. O’Neal  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. T. Malone Sharpe for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Mervyn Hamburg for 
the United States. Reported below: 411 F. 2d 131.

No. 203. Moses  et  al ., Execut ors  v . Manufacturers  
Lif e Insurance  Co . C. A. 4th Cir. Certiorari denied. 
Philip Wittenberg for petitioners. M. M. Weinberg, Jr., 
for respondent. Reported below: 407 F. 2d 1142.

No. 205. Tenness ee  Valley  Sand  & Gravel  Co . v . 
Crafton . C. A. 5th Cir. Certiorari denied. George B. 
Matthews for petitioner. Truman Hobbs for respondent. 
Reported below: 408 F. 2d 1096.

No. 209. Maryland  Casualty  Co. v. Rush  Street  
Rugby  Shop , Ltd ., et  al . C. A. 7th Cir. Certiorari 
denied. Norman A. Miller and Frederic H. Stafford 
for petitioner. James A. Chatz for respondents. Re-
ported below: 409 F. 2d 540.

No. 213. France , Trustee  in  Bankruptc y  v . Union  
Bank  & Savings  Co . C. A. 7th Cir. Certiorari denied. 
Sol Rothberg for petitioner. Paul W. Philips for re-
spondent. Reported below: 408 F. 2d 209.

No. 216. George  W. Chap man , Inc . v . Shenk  et  al . 
C. A. 4th Cir. Certiorari denied. Harry Marjut for 
petitioner. A. Garland Williams for respondents.
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No. 220. Jeff erson  Standard  Life  Insurance  Co . v . 
Unit ed  States . C. A. 4th Cir. Certiorari denied. 
Fred W. Peel for petitioner. Solicitor General Griswold, 
Assistant Attorney General Walters, Gilbert E. Andrews, 
and Thomas L. Stapleton for the United States. William 
B. Harman, Jr., and Kenneth L. Kimble for American 
Life Convention et al. as amici curiae in support of the 
petition. Reported below: 408 F. 2d 842.

No. 222. Buncher , dba  Buncher  Co . v . National  
Labor  Relati ons  Board . C. A. 3d Cir. Certiorari 
denied. John G. Wayman for petitioner. Solicitor Gen-
eral Griswold, Arnold Ordman, Dominick L. Manoli, 
Norton J. Come, and Elliott Moore for respondent. 
Milton A. Smith for Chamber of Commerce of the United 
States as amicus curiae in support of the petition. Re-
ported below: 405 F. 2d 787.

No. 223. Goett , Adminis tratrix  v . Union  Carbi de  
Corp , et  al . C. A. 4th Cir. Certiorari denied. Ernest 
Franklin Pauley and Harvey Goldstein for petitioner.

No. 224. Gotthelf  et  ux . v . Commis sio ner  of  
Internal  Revenue ; and

No. 293. Commis sioner  of  Internal  Revenu e v . 
Gotthel f . C. A. 2d Cir. Certiorari denied. Harvey 
M. Sklaver for petitioners in No. 224. Solicitor General 
Griswold, Assistant Attorney General Walters, C. Guy 
Tadlock, and Bennet N. Hollander for petitioner in No. 
293 and for respondent in No. 224. Reported below: 
407 F. 2d 491.

No. 228. Tri -Wall  Contai ners , Inc . v. United  
Stat es . Ct. Cl. Certiorari denied. Charles B. Spencer 
for petitioner. Solicitor General Griswold for the United 
States. Reported below: 187 Ct. Cl. 326, 408 F. 2d 748.
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No. 229. Dobbins  et  al . v . Unite d  States . C. A. 
5th Cir. Certiorari denied. H. H. Gearinger for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Wilson, Beatrice Rosenberg, and Jerome M. Feit 
for the United States. Reported below: 408 F. 2d 973.

No. 232. Ross v. Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Edward J. Caliban, Jr., for petitioner. 
Reported below: 103 Ill. App. 2d 430, 243 N. E. 2d 697.

No. 233. Simon  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. Anna R. Lavin and Edward J. 
Caliban, Jr., for petitioner. Solicitor General Griswold, 
Assistant Attorney General Wilson, and Beatrice Rosen-
berg for the United States. Reported below: 409 F. 2d 
474.

No. 237. Collins  v . Washington . Sup. Ct. Wash. 
Certiorari denied. John Caughlan for petitioner. James 
E. Kennedy for respondent.

No. 243. Texas  Oil  & Gas  Corp , et  al . v . Phil lip s  
Petroleum  Co . C. A. 10th Cir. Certiorari denied. 
Geo. L. Verity for petitioners. Edward J. Fauss for 
respondent. Reported below: 406 F. 2d 1303.

No. 246. Patte rson  v . India na . Sup. Ct. Ind. Cer-
tiorari denied. Palmer K. Ward for petitioner. Theo-
dore L. Sendak, Attorney General of Indiana, and 
William F. Thompson, Deputy Attorney General, for 
respondent. Reported below: ----  Ind. ---- , 244 N. E.
2d 221.

No. 251. Magneti c  Heat ing  Corp , et  al . v . Foster . 
C. A. 2d Cir. Certiorari denied. Charles H. Walker 
and William K. Kerr for petitioners. Alexander Kahan 
for respondent. Reported below: 410 F. 2d 12.
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No. 247. Miller  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Daniel P. Reardon, Jr., for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Robert G. Maysack for 
the United States. Reported below: 410 F. 2d 1290.

No. 252. DeJoris  v . United  States . C. A. 5th Cir. 
Certiorari denied. J. Leonard Fleet and Julius L. Gold-
stein for petitioner. Solicitor General Griswold, Assist-
ant Attorney General Walters, and Gilbert E. Andrews 
for the United States. Reported below: 409 F. 2d 2.

No. 253. Philli ps  et  ux . v . Latham . Ct. Civ. App. 
Tex., 11th Sup. Jud. Dist. Certiorari denied. Fred S. 
Abney for petitioners. Reported below: 433 S. W. 2d 
775.

No. 254. Acuff  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Howard G. Swafford for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Kirby W. Patterson for 
the United States. Reported below: 410 F. 2d 463.

No. 255. Wax  v . Pate , Warden . C. A. 7th Cir. Cer-
tiorari denied. Charles A. Bellows for petitioner. Re-
ported below: 409 F. 2d 498.

No. 257. General  Metal  Products  Co . v . National  
Labor  Relat ions  Board . C. A. 6th Cir. Certiorari 
denied. Carroll C. Gilpin for petitioner. Solicitor Gen-
eral Griswold, Arnold Ordman, Dominick L. Manoli, and 
Norton J. Come for respondent. Reported below: 410 
F. 2d 473.

No. 262. Wilson  v . City  of  Port  Lavac a , Texas , 
et  al . C. A. 5th Cir. Certiorari denied. Willett Wil-
son for petitioner. Reported below: 409 F. 2d 1362.
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No. 256. Mc Cluskey  v . Norfol k  & Western  Rail -
wa y  Co. C. A. 6th Cir. Certiorari denied. Rankin M. 
Gibson for petitioner. John M. Curphey for respondent. 
Reported below: 408 F. 2d 1025.

No. 258. Knauff , Executr ix , et  al . v . Utah  Con -
stru ction  & Mining  Co . et  al . C. A. 10th Cir. Cer-
tiorari denied. Edward T. Lazear for petitioners. 
Francis R. Kirkham, John B. Bates, and James F. Kirk-
ham for Utah Construction & Mining Co. et al., and 
Gerald R. Miller for Cranmer, respondents. Reported 
below: 408 F. 2d 958.

No. 259. Saab  Aktie bolag , for mer ly  Svenska  Aero -
plan  Aktiebolaget  (Saab ) v . Mergenthaler  Lino -
typ e Co. C. A. 2d Cir. Certiorari denied. Ira Milton 
Jones and Howard W. Churchill for petitioner. Luther 
E. Morrison for respondent. Reported below: 410 F. 2d 
979.

No. 263. Crumley  v . Alabama . Ct. App. Ala. Cer-
tiorari denied. Fred Blanton, Jr., for petitioner. Mac-
Donald Gallion, Attorney General of Alabama, and 
Robert P. Bradley and Walter S. Turner, Assistant Attor-
neys General, for respondent. Reported below: 44 Ala. 
App. 692, 220 So. 2d 862.

No. 274. Ketron  v . Tennes see . Sup. Ct. Tenn. 
Certiorari denied. Preston H. Taylor for petitioner.

No. 277. Knaack  et  al . v . Unite d  States . C. A. 
7th Cir. Certiorari denied. R. Eugene Pincham, Earl 
J. Strayhorn, and Charles B. Evins for petitioners. Solic-
itor General Griswold, Assistant Attorney General Wilson, 
and Beatrice Rosenberg for the United States. Reported 
below: 409 F. 2d 418.
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No. 264. Mille r  et  ux . v . Camp , Comptr oller  of  
the  Currency . C. A. 3d Cir. Certiorari denied. 
Mitchell A. Kramer for petitioners. Solicitor General 
Griswold for respondent. Reported below: 407 F. 2d 
223.

No. 272. Barash  v . United  States . C. A. 2d Cir. 
Certiorari denied. Louis Bender for petitioner. Solic-
itor General Griswold, Assistant Attorney General Wilson, 
Jerome M. Feit, and Kirby W. Patterson for the United 
States. Reported below: 412 F. 2d 26.

No. 273. Carril  v . United  States . C. A. 2d Cir. 
Certiorari denied. Albert J. Krieger for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Mervyn Hamburg for 
the United States. Reported below: 419 F. 2d 548.

No. 276. State  Farm  Mutual  Auto mobi le  Insur -
ance  Co. v. National  Labor  Relati ons  Board . C. A. 
7th Cir. Certiorari denied. George G. Gallantz and 
Marvin Dicker for petitioner. Solicitor General Gris-
wold, Arnold Ordman, Dominick L. Manoli, Norton J. 
Come, and Linda Sher for respondent. Reported below: 
411 F. 2d 356.

No. 278. Ridgew ood  Managem ent  Co ., Inc . v . Na -
tional  Labor  Relatio ns  Board . C. A. 5th Cir. Cer-
tiorari denied. John H. Benckenstein for petitioner. 
Solicitor General Griswold, Arnold Ordman, Dominick L. 
Manoli, and Norton J. Come for respondent. Reported 
below: 410 F. 2d 738.

No. 286. Canova  v . Travelers  Insur ance  Co . C. A. 
5th Cir. Certiorari denied. Sam J. D’Amico for peti-
tioner. Reported below: 406 F. 2d 410.
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No. 280. City  of  Detroit  et  al . v . Ambassa dor  
Stee l  Co . et  al . Ct. App. Mich. Certiorari denied. 
Julius C. Pliskow for petitioners City of Detroit et al. 
Carroll D. Little for respondents Ambassador Steel Co. 
et al., Stanley M. W eingarden for respondents Advance 
Steel Co. et al., Erwin B. Ellmann for respondent Ameri-
can Steel Corp., Steven I. Victor for respondent Con-
tractors Steel Co., and Seymour J. Frank for respondent 
Kasle Steel Corp. Reported below: 14 Mich. App. 657, 
165 N. W. 2d 875.

No. 281. Tyne  v . Commi ssione r  of  Internal  Rev -
enue . C. A. 7th Cir. Certiorari denied. Thomas J. 
Carley for petitioner. Solicitor General Griswold, As- 
sistant Attorney General Walters, and Meyer Rothwacks 
for respondent. Reported below: 409 F. 2d 485.

No. 283. John  Klann  Moving  & Trucki ng  Co . v . 
National  Labor  Relat ions  Board . C. A. 6th Cir. 
Certiorari denied. Bernard S. Goldfarb for petitioner. 
Solicitor General Griswold, Arnold Ordman, Dominick 
L. Manoli, Norton J. Come, and Nancy M. Sherman for 
respondent. Reported below: 411 F. 2d 261.

No. 289. Margoles  v . Unite d Stat es . C. A. 7th 
Cir. Certiorari denied. John P. Diuguid for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Edward Fenig for the 
United States. Reported below: 407 F. 2d 727.

No. 294. Southeas tern  Cante en  Co . et  al . v . 
Commi ssi oner  of  Internal  Revenue . C. A. 6th Cir. 
Certiorari denied. John J. Kendrick for petitioners. 
Solicitor General Griswold, Assistant Attorney General 
Walters, Jonathan S. Cohen, and Michael B. Arkin for 
respondent. Reported below: 410 F. 2d 615.
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No. 295. Whee ler -Van  Label  Co ., Subsidiary  of  
Stecher -Traung -Schmi dt  Corp . v . Nation al  Labor  
Relatio ns  Board . C. A. 2d Cir. Certiorari denied. 
Richard L. Epstein for petitioner. Solicitor General 
Griswold, Arnold Ordman, Dominick L. Manoli, and 
Norton J. Coinè for respondent. Reported below: 408 
F. 2d 613.

No. 297. Purer  & Co. et  al . v . Aktie bolaget  Addo  
et  al . C. A. 9th Cir. Certiorari denied. Joseph W. 
Fairfield for petitioners. Harold A. Black for respond-
ents. Reported below: 410 F. 2d 871.

No. 298. Rosent hal  et  al . v . Ash , Trustee  in  
Bankruptcy , et  al . C. A. 7th Cir. Certiorari denied. 
Albert E. Jenner, Jr., Gilbert H. Hennessey, Jr., and 
John J. Crown for petitioners. Malcolm M. Gaynor for 
Ash et al., and Edwin A. Rothschild, and Ralph R. Mick-
elson for Holleb, respondents. Reported below: 410 F. 
2d 1182.

No. 299. Regan  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. John T. Casey for petitioner. So-
licitor General Griswold, Assistant Attorney General 
Walters, and Grant W. Wiprud for the United States. 
Reported below: 410 F. 2d 744.

No. 302. Maynard  v . Unite d State s . C. A. 9th 
Cir. Certiorari denied. J. B. Tietz for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Jerome M. Feit, and Robert G. May sack for the 
United States. Reported below: 409 F. 2d 505.

No. 303. Turner  v . Missi ssip pi . Sup. Ct. Miss. 
Certiorari denied. Raymond L. Brown for petitioner. 
Reported below: 220 So. 2d 295.
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No. 309. Breen  v . Otis  Elevator  Co . et  al . Sup. 
Ct. La. Certiorari denied. Steven R. Plotkin for peti-
tioner. Charles K. Reasonover for respondents. Re-
ported below: 253 La. 874, 220 So. 2d 458.

No. 311. Washington  Termi nal  Co . v . Taylor . 
C. A. D. C. Cir. Certiorari denied. Stephen A. Trimble 
for petitioner. James R. Scullen for respondent. Re-
ported below: 113 U. S. App. D. C. 110, 409 F. 2d 145.

No. 312. Meye rs  v . United  States . C. A. 2d Cir. 
Certiorari denied. Alan H. Levine and Thomas H. Baer 
for petitioner. Solicitor General Griswold, Assistant 
Attorney General Wilson, Beatrice Rosenberg, and Ed-
ward Fenig for the United States. Reported below: 410 
F. 2d 693.

No. 313. Kalish  v . United  States . C. A. 9th Cir. 
Certiorari denied. George T. Altman for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Walters, Jonathan S. Cohen, and Stuart A. Smith for 
the United States. Reported below: 411 F. 2d 606.

No. 315. Hayes  v . United  States  et  al . C. A. 7th 
Cir. Certiorari denied. David P. Schippers and Samuel 
J. Betar for petitioner. Solicitor General Griswold, As- 
sistant Attorney General Walters, Joseph M. Howard, 
and John P. Burke for the United States et al. Reported 
below: 408 F. 2d 932.

No. 317. B. F. Diamond  Construc tion  Co ., Inc ., 
et  al . v. National  Labor  Relatio ns  Board . C. A. 5th 
Cir. Certiorari denied. Daniel R. Coffman, Jr., for 
petitioners. Solicitor General Griswold, Arnold Ordman, 
Dominick L. Manoli, and Norton J. Come for respondent. 
Reported below: 410 F. 2d 462.
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No. 314. Barnes  et  al . v . Commiss ioner  of  In -
ternal  Reve nue . C. A. 7th Cir. Certiorari denied. 
George D. Croivley for petitioners. Solicitor General 
Griswold and Assistant Attorney General Walters for 
respondent. Reported below: 408 F. 2d 65.

No. 319. Croug han  v . Murphy , Poli ce  Commi s -
si oner  of  the  City  of  New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Denis M. Hur-
ley and John F. Haggerty for petitioner. J. Lee Rankin, 
Stanley Buchsbaum, and Edmund B. Hennef eld for 
respondent.

No. 322. Montec atini  Edison  S. p. A. v. E. I. du  
Pont  de  Nemou rs  & Co. C. A. 3d Cir. Certiorari 
denied. Edward S. Irons and Mary Helen Sears for peti-
tioner. James M. Tunnell, Jr., for respondent. Re-
ported below: 410 F. 2d 187.

No. 323. Mc Carty  v . United  Stat es . C. A. 10th 
Cir. Certiorari denied. John C. Moran for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Walters, and Joseph M. Howard for the United States. 
Reported below: 409 F. 2d 793.

No. 325. Franco  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Richard Kanner for petitioner. 
Solicitor General Grisivold, Assistant Attorney General 
Wilson, and Beatrice Rosenberg for the United States. 
Reported below: 413 F. 2d 282.

No. 328. Stuy vesa nt  Insurance  Co . v . United  
State s . C. A. 8th Cir. Certiorari denied. Dean E. 
Richards and James Manahan for petitioner. Solicitor 
General Griswold for the United States. Reported be-
low: 410 F. 2d 524.
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No. 327. Sher  v . New  York . Ct. App. N. Y. Cer-
tiorari denied. Mario Matthew Cuomo for petitioner. 
William Cahn for respondent. Reported below: 24 N. Y. 
2d 454, 248 N. E. 2d 887.

No. 332. Berne  v . Governmen t  of  the  Virgin  
Isl ands . C. A. 3d Cir. Certiorari denied. Thomas W. 
Finucan for petitioner. Solicitor General Griswold, As-
sistant Attorney General Wilson, Beatrice Rosenberg, 
and Roger A. Pauley for respondent. Reported below: 
412 F. 2d 1055.

No. 333. Panac cio ne  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Daniel E. Isles for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Mervyn Hamburg for 
the United States. Reported below: 412 F. 2d 407.

No. 334. Boenker  v . Ohio . Sup. Ct. Ohio. Cer-
tiorari denied. Harvey H. Starkofj for petitioner. John 
T. Corrigan and Harvey R. Monck for respondent.

No. 336. Mc Kee  v . Nebras ka . Sup. Ct. Neb. Cer-
tiorari denied. Richard J. Bruckner for petitioner. Re-
ported below: 183 Neb. 754, 164 N. W. 2d 434.

No. 339. Shoemaker  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. J. B. Tietz for petitioner. So-
licitor General Griswold, Assistant Attorney General 
Wilson, Jerome M. Feit, and Robert G. May sack for the 
United States. Reported below: 413 F. 2d 274.

No. 344. Kandall  v . Unite d  Stat es . Ct. Cl. Cer-
tiorari denied. Carl L. Shipley and Rufus W. Peck-
ham, Jr., for petitioner. Solicitor General Griswold for 
the United States. Reported below: 186 Ct. Cl. 900.
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No. 341. Merrill  Lynch , Pierce , Fenner  & Smith , 
Inc . v . Buttrey , Trustee  in  Bankrup tcy . C. A. 7th 
Cir. Certiorari denied. Alan W. Boyd and Thomas M. 
Scanlon for petitioner. Hugh A. Thornburg for respond-
ent. Reported below: 410 F. 2d 135.

No. 342. Exchange  National  Bank  of  Atchis on  
v. Hibernia  National  Bank  of  New  Orleans . C. A. 
5th Cir. Certiorari denied. H. Hepburn Many, John 
M. Phillips, and 0. John Rogge for petitioner. Reported 
below: 407 F. 2d 840.

No. 345. Amalgamated  Transit  Union , Local  Di-
visi on  1338, et  al . v. Dallas  Public  Transit  Board  
et  al . Ct. Civ. App. Tex., 5th Sup. Jud. Dist. Certio-
rari denied. Earle W. Putnam and L. N. D. Wells, Jr., 
for petitioners. N. Alex Bickley and Ted P. MacMaster 
for respondents Dallas Public Transit Board et al. 
Reported below: 430 S. W. 2d 107.

No. 346. Hickman  Garment  Co . v . National  Labor  
Relat ions  Board . C. A. 6th Cir. Certiorari denied. 
Marvin Posner for petitioner. Solicitor General Gris-
wold, Arnold Ordman, Dominick L. Manoli, Norton J. 
Come, and Eugene B. Granoj for respondent. Reported 
below: 408 F. 2d 379.

No. 353. R. G. Barry  Corp . v . Nation al  Labor  Re -
lations  Board . C. A. 6th Cir. Certiorari denied. 
Glenn L. Greene, Jr., for petitioner. Solicitor General 
Griswold, Arnold Ordman, Dominick L. Manoli, and 
Norton J. Come for respondent.

No. 359. Holoc huck  v . United  Aircraf t  Corp . 
C. A. 2d Cir. Certiorari denied. Lee S. Kreindler for 
petitioner. Daniel Huttenbrauck for respondent.
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No. 348. Washi ngton  v . Golden  State  Mutual  
Life  Insuranc e Co . Sup. Ct. Tex. Certiorari denied. 
Robert W. Hainsworth, for petitioner. Finis E. Cowan 
and Joe R. Greenhill, Jr., for respondent.

No. 351. Durham  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. B. Clarence Mayfield for 
petitioners. Solicitor General Griswold, Assistant Attor-
ney General Wilson, Beatrice Rosenberg, and Mervyn 
Hamburg for the United States. Reported below: 413 
F. 2d 1003.

No. 350. Smith  et  ux . v . Pennsylvani a  Public  
Utility  Comm iss ion  et  al . Sup. Ct. Pa. Certiorari 
denied. J. Willison Smith, Jr., and Bayard M. Graf for 
petitioners. Anthony L. Marino for Pennsylvania Pub-
lic Utility Commission, and Charles E. Thomas, Vincent 
P. McDevitt, Eugene J. Bradley, and Edwin W. Scott 
for Philadelphia Electric Co., respondents. Reported 
below: 434 Pa. 41, 252 A. 2d 589.

No. 354. Lacy  v . Unite d Stat es . C. A. 5th Cir. 
Certiorari denied. Gerald K. Fugit for petitioner. Solic-
itor General Griswold, Assistant Attorney General Wilson, 
Beatrice Rosenberg, and Jerome M. Feit for the United 
States. Reported below: 410 F. 2d 103.

No. 356. Kirk  et  al . v . United  States . C. A. 6th 
Cir. Certiorari denied. Joe Hobson for petitioners. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Jerome M. Feit, and Robert G. Maysack for the 
United States.

No. 361. Proctor  v . Proctor . Super. Ct. Pa. Cer-
tiorari denied. E. Eugene Mason for petitioner. Re-
ported below: 213 Pa. Super. 171, 245 A. 2d 684.
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No. 364. Campbe ll  v . Gooch  et  al . C. A. 3d 
Cir. Certiorari denied. Solicitor General Griswold for 
respondents.

No. 365. Brann  & Stuart  Co . v . Conso li dat ed  Sun  
Ray , Inc . Sup. Ct. Pa. Certiorari denied. Fred M. 
Vinson, Jr., for petitioner. Morris Wolf for respondent. 
Reported below: 433 Pa. 574, 253 A. 2d 105.

No. 366. Spahr  et  al . v . United  States . C. A. 9th 
Cir. Certiorari denied. Bruce I. Hochman for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Walters, Joseph M. Howard, and John P. Burke 
for the United States. Reported below: 409 F. 2d 1303.

No. 370. Farrell  et  al ., Admi nis trat ors  v . Pied -
mont  Aviation , Inc ., et  al . C. A. 2d Cir. Certiorari 
denied. Lee S. Kreindler for petitioners. Douglas B. 
Bowring for respondent Rapidair, Inc., and John M. 
Aherne and John J. Martin for respondent Lanseair, Inc. 
Reported below: 411 F. 2d 812.

No. 371. John  S. Barnes  Corp . v . National  Labor  
Relati ons  Board . C. A. 7th Cir. Certiorari denied. 
Theophil C. Kammholz for petitioner. Solicitor General 
Griswold, Arnold Ordman, Dominick L. Manoli, and 
Norton J. Come for respondent.

No. 372. New  York  State  Liquo r  Authorit y v . 
Finn ’s Liquor  Shop , Inc . Ct. App. N. Y. Certiorari 
denied. Louis J. Lefkowitz, Attorney General of New 
York, Samuel A. Hirshowitz, First Assistant Attorney 
General, and Brenda Soloff, Assistant Attorney General, 
for petitioner. Samuel B. Waterman for respondent. 
Reported below: 24 N. Y. 2d 647, 249 N. E. 2d 440.
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No. 367. Edmor  Properties , Inc . v . Metrop olitan  
Dade  County . Dist. Ct. App. Fla., 3d Dist. Certiorari 
denied. Alfred M. Carvajal for petitioner.

No. 377. Noga , Special  Adminis trat or  v . Unite d  
State s . C. A. 9th Cir. Certiorari denied. James C. 
Hagedorn for petitioner. Solicitor General Griswold, As- 
sistant Attorney General Ruckelshaus, and Morton Hol-
lander for the United States. Reported below: 411 F. 2d 
943.

No. 380. Sanfor d v . Comm is si oner  of  Internal  
Revenue . C. A. 2d Cir. Certiorari denied. Gabriel T. 
Pap for petitioner. Solicitor General Griswold, Assistant 
Attorney General Walters, and Elmer J. Kelsey for 
respondent. Reported below: 412 F. 2d 201.

No. 385. Order  of  Railway  Condu ctors  & Brake - 
men  et  al . v. Clinchfi eld  Railroad  Co . C. A. 6th 
Cir. Certiorari denied. Herbert S. Thatcher for peti-
tioners. Dennis G. Lyons for respondent. Reported 
below: 407 F. 2d 985.

No. 405. Lodwi ck  v . Unite d States . C. A. 8th 
Cir. Certiorari denied. Walter A. Raymond and Ken-
neth C. West for petitioner. Solicitor General Griswold, 
Assistant Attorney General Walters, Joseph M. Howard, 
and John P. Burke for the United States. Reported 
below: 410 F. 2d 1202.

No. 479. Sima sko  v. Towns hip  of  Harriso n , Ma -
comb  County . Ct. App. Mich. Certiorari denied. 
Ray H. Boman for petitioner. John B. Bruff for re-
spondent. Reported below: 15 Mich. App. 534, 166 
N. W. 2d 635.
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No. 491. Morgan  v . Unite d States  Fidelity  & 
Guaranty  Co . Sup. Ct. Miss. Certiorari denied. 
Charles Clark for petitioner. Joseph A. Covington, 
Junior O’Mara, and Phineas Stevens for respondent. Re-
ported below: 222 So. 2d 820.

No. 47. Tobacco  Institute , Inc ., et  al . v . Federal  
Communic ations  Comm iss ion  et  al . ;

No. 48. National  Associati on  of  Broadcaste rs  
et  al . v. Federal  Communicati ons  Commis si on  et  al . ;

No. 49. American  Broadcasting  Compani es , Inc . v . 
Federal  Comm unica tio ns  Commis sion  et  al .; and

No. 51. National  Broadcasting  Co ., Inc . v . Federal  
Communications  Commis si on  et  al . C. A. D. C. Cir. 
Certiorari denied. The  Chief  Just ice  took no part in 
the consideration or decision of these petitions. Paul A. 
Porter, Abe Krash, Daniel A. Rezneck, and Jerome I. 
Chapman for petitioners Tobacco Institute, Inc., et al., 
Eugene R. Anderson and Janet C. Brown for petitioner 
American Tobacco Co., James N. Ravlin for petitioner 
Brown & Williamson Tobacco Corp., Donald J. Cohn 
for petitioner Liggett & Myers Inc., Carleton A. 
Harkrader for petitioner P. Lorillard Co., Porter R. 
Chandler for petitioner R. J. Reynolds Tobacco Co., and 
Alfred S. Forsyth for petitioner United States Tobacco 
Co., in No. 47 ; Howard C. Westwood, Herbert Dym, and 
Douglas A. Anello for petitioners in No. 48; James A. 
McKenna, Jr., and Vernon L. Wilkinson for petitioner in 
No. 49; and Lawrence J. McKay, Raymond L. Falls, Jr., 
Corydon B. Dunham, Jr., and Howard Monderer for 
petitioner in No. 51. Solicitor General Griswold, Assist-
ant Attorney General McLaren, Henry Geller, John H. 
Conlin, and Lenore G. Ehrig for the United States et al., 
respondents in all four cases. Reported below : 132 U. S. 
App. D. C. 14, 405 F. 2d 1082. [For earlier order herein, 
see 395 U. S. 973.]
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No. 416. Rif fe  v . Wils hire  Oil  Co . of  Texas . C. A. 
10th Cir. Certiorari denied. Gerald G. Stamper for 
petitioner. Richard H. Share for respondent. Reported 
below: 406 F. 2d 1061.

No. 107. Hayman  v . Commis sion er  of  Inter nal  
Reve nue . C. A. D. C. Cir. Certiorari denied. The  
Chief  Justic e took no part in the consideration or 
decision of this petition. Solicitor General Griswold, 
Assistant Attorney General Walters, Crombie J. D. Gar-
rett, and Benjamin M. Parker for respondent.

No. 219. Tijer ina  et  al . v . Unite d  States . C. A. 
10th Cir. Certiorari denied. The  Chief  Justice  took 
no part in the consideration or decision of this petition. 
Morton Stavis, Arthur Kinoy, William M. Kunstler, 
Dennis J. Roberts, and William L. Higgs for petitioners. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Roger A. Pauley for the 
United States. Reported below: 407 F. 2d 349.

No. 122. Freeman  et  al . v . Gould  Special  School  
Distr ict  of  Lincoln  County , Arkan sas , et  al . C. A. 
8th Cir. Certiorari denied. Mr . Justice  Douglas  is 
of the opinion that certiorari should be granted. Burl C. 
Rotenberry, George Howard, Jr., and Philip J. Hirschkop 
for petitioners. Robert V. Light and Herschel H. Friday 
for respondents. Reported below: 405 F. 2d 1153.

No. 211. Broadw ay  Enterp ris e , Inc . v . Liquor  Con -
trol  Commis si on  of  Ohio . Sup. Ct. Ohio. Certiorari 
denied. Mr . Justic e Douglas  is of the opinion that 
certiorari should be granted. William J. Abraham for 
petitioner. Paul W. Brown, Attorney General of Ohio, 
James E. Rattan, Assistant Attorney General, and Shelby 
V. Hutchins for respondent.
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No. 56. Edmunds on  et  al . v . Tennes see  ex  rel . 
Battle . Sup. Ct. Tenn. Certiorari denied. Mr . Jus -
tice  Douglas  is of the opinion that certiorari should be 
granted. Armistead F. Clay for petitioners. George F. 
McCanless, Attorney General of Tennessee, and Thomas 
E. Fox, Deputy Attorney General, for respondent.

No. 169. Nowell  v . Nowel l . Sup. Ct. Conn. Cer-
tiorari denied. Mr . Justic e Douglas  is of the opinion 
that certiorari should be granted. Frederick Bernays 
Wiener for petitioner. Edgar W. Bassick III for re-
spondent. Reported below: 157 Conn. 470, 254 A. 2d 
889.

No. 177. Rosenber g  et  al . v . Minichie llo , Execu -
trix , et  al . C. A. 2d Cir. Certiorari denied. Mr . 
Justice  Douglas  is of the opinion that certiorari should 
be granted. James M. Marsh for petitioners. Irving I. 
Waxman for respondent Stevens. Reported below: 410 
F. 2d 106.

No. 181. Shiff lett  et  al . v . Minor  et  al . Ct. App. 
Md. Certiorari denied. Mr . Justic e  Dougla s  is of the 
opinion that certiorari should be granted. Richard D. 
Payne for petitioners. Reported below: 252 Md. 158, 
249 A. 2d 159.

No. 194. Vete rans  of  the  Abraham  Linco ln  
Brig ade  et  al . v . Attorn ey  Gene ral  of  the  United  
States  et  al . C. A. D. C. Cir. Certiorari denied. Mr . 
Justice  Dougla s is of the opinion that certiorari should 
be granted. Leonard B. Boudin, Victor Rabinowitz, and 
David Rein for petitioners. Solicitor General Griswold, 
Assistant Attorney General Yeagley, Kevin T. Maroney, 
and Lee B. Anderson for respondents. Reported below: 
133 U. S. App. D. C. 222, 409 F. 2d 1139.
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No. 198. Hirsc hkop  v . Virgi nia . Sup. Ct. App. Va. 
Certiorari denied. Mr . Justi ce  Douglas  is of the opin-
ion that certiorari should be granted. Arthur Kinoy, 
Melvin L. Wulf, and Morton Stavis for petitioner. Re-
ported below: 209 Va. 678, 166 S. E. 2d 322.

No. 227. City  of  Audubon  Park , Kentucky , et  al . 
v. American  Airline s , Inc ., et  al . C. A. 6th Cir. 
Certiorari denied. Mr . Just ice  Douglas  is of the opin-
ion that certiorari should be granted. Henry J. Burt, Jr., 
for petitioners. Wilson W. Wyatt and Stuart E. Lampe 
for respondents. Reported below: 407 F. 2d 1306.

No. 244. Hunt  v . Arizo na . C. A. 6th Cir. Cer-
tiorari denied. Mr . Justic e Douglas  is of the opinion 
that certiorari should be granted. Beauford James 
George, Jr., and Clark. Shanahan for petitioner. Gary 
K. Nelson, Attorney General of Arizona, and Carl Waag, 
Assistant Attorney General, for respondent. Reported 
below: 408 F. 2d 1086.

No. 260. Gulf  Oil  Corp , et  al . v . United  States  
et  al . C. A. 3d Cir. Certiorari denied. Mr . Just ice  
Douglas  is of the opinion that certiorari should be 
granted. Leo T. Kissam for Gulf Oil Corp., A. Donald 
MacKinnon for Humble Oil & Refining Co., John E. F. 
Wood for Mobil Oil Corp., and Harold F. McGuire for 
Sinclair Refining Co., petitioners. Solicitor General 
Griswold and Acting Assistant Attorney General Ham-
mond for respondent United States. Reported below: 
See 296 F. Supp. 538.

No. 335. Eschmann  v . Moyer  et  al . Sup. Ct. La. 
Certiorari denied. Mr . Just ice  Douglas  is of the opinion 
that certiorari should be granted. Floyd J. Reed for 
petitioner. Reported below: 253 La. 818, 220 So. 2d 86.
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No. 291. United  Mine  Workers  of  America  v . 
Riverside  Coal  Co ., Inc . C. A. 6th Cir. Certiorari 
denied. Mr . Just ice  Douglas  is of the opinion that 
certiorari should be granted. Edward L. Carey, Harrison 
Combs, Willard P. Owens, and E. H. Rayson for peti-
tioner. Reported below: 410 F. 2d 267.

No. 296. Kadlec  et  al . v . Illi nois  Bell  Telephone  
Co. C. A. 7th Cir. Certiorari denied. Mr . Justi ce  
Douglas  is of the opinion that certiorari should be 
granted. Harry R. Booth for petitioners. James R. 
Bryant, Jr., for respondent. Reported below: 407 F. 2d 
624.

No. 373. Schwartzman  v . New  York . Ct. App. 
N. Y. Certiorari denied. Mr . Justi ce  Douglas  is of 
the opinion that certiorari should be granted. Abraham 
Glasser and Stanley J. Reiben for petitioner. William 
Cahn for respondent. Reported below: 24 N. Y. 2d 
241, 247 N. E. 2d 642.

No. 437. Atkins  v . Greenvil le  Ship buildi ng  Corp . 
C. A. 5th Cir. Certiorari denied. Mr . Justic e  Douglas  
is of the opinion that certiorari should be granted. 
Fountain D. Dawson and Samuel C. Gainsburgh for 
petitioner. J. Robertshaw for respondent. Reported 
below: 411 F. 2d 279.

No. 91. Wainw right , Corrections  Directo r v . 
Capp ett a . C. A. 5th Cir. Motions of respondent for 
leave to proceed in forma pauperis and for leave to file a 
pro se brief in opposition to petition for writ of certiorari 
granted. Certiorari denied. Earl Faircloth, Attorney 
General of Florida, and Raymond L. Marky, Assistant 
Attorney General, for petitioner. Robert G. Petree for 
respondent. Reported below: 406 F. 2d 1238.
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No. 61. Henders on , Warden  v . Pryor . C. A. 6th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Edward P. A. 
Smith for petitioner. Reported below: 403 F. 2d 46. 
[For earlier order herein, see 394 U. S. 969.]

No. 248. Herol d , State  Hospi tal  Direct or  v . 
Schuster . C. A. 2d Cir. Motion of respondent for 
leave to proceed in forma pauperis granted. Certiorari 
denied. Louis J. Lefkowitz, Attorney General of New 
York, Samuel A. Hirshowitz, First Assistant Attorney 
General, Maria L. Marcus, Assistant Attorney General, 
and Arlene R. Silverman, Deputy Assistant Attorney 
General, for petitioner. George J. Alexander and Melvin 
L. Wulf for respondent. Reported below: 410 F. 2d 
1071.

No. 326. Myers , Correcti onal  Superintendent  v . 
Gockley . C. A. 3d Cir. Motion of respondent for leave 
to proceed in forma pauperis granted. Certiorari denied. 
Angelo J. Baro for petitioner. Reported below: 411 F. 
2d 216.

No. 109. Dorse y  v . Nation al  Ass ociation  for  the  
Advanc ement  of  Colored  Peop le  et  al . C. A. 5th Cir. 
Certiorari denied. Mr . Just ice  Marshall  took no part 
in the consideration or decision of this petition. J. Minos 
Simon for petitioner.

No. 207. Meek  v . Arizo na . Ct. App. Ariz. Cer-
tiorari denied. Mr . Justice  Black  and Mr . Justice  
Dougla s are of the opinion that certiorari should be 
granted. Mark Wilmer for petitioner. Gary K. Nelson, 
Attorney General of Arizona, and Carl Waag, Assistant 
Attorney General, for respondent. Reported below: 9 
Ariz. App. 149, 450 P. 2d 115.
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No. 99. Levin  et  al . v . Great  Western  Sugar  Co . 
et  al . C. A. 3d Cir. Certiorari denied. Mr . Justic e  
Douglas  is of the opinion that certiorari should be 
granted. Mr . Justi ce  White  took no part in the con-
sideration or decision of this petition. Ralph Wien- 
shienk, Irving Sonnenschein, and Bernard Rothman for 
petitioners Levin et al. Simon H. Rifkind, William L. 
Dill, Jr., and Donald B. Kipp for respondents. Reported 
below: 406 F. 2d 1112.

No. 116. Lifsch utz  v . Superi or  Court  of  Cali -
fornia , County  of  San  Mateo . Sup. Ct. Cal. Motions 
of California State Psychological Assn., American Psy-
chiatric Assn., and National Association for Mental 
Health for leave to file briefs as amici curiae granted. 
Certiorari denied. Mr . Just ice  Douglas  is of the opin-
ion that certiorari should be granted. Kurt W. Melchior 
for petitioner. Warren E. Magee on the motion for 
American Psychiatric Assn. William C. Schaab for Na-
tional Association for Mental Health as amicus curiae 
in support of the petition.

No. 202. Battaglia  v . Unite d States . C. A. 7th 
Cir. Certiorari denied. Mr . Just ice  Douglas  is of the 
opinion that certiorari should be granted. Mr . Justi ce  
Marshall  took no part in the consideration or decision 
of this petition. Maurice J. Walsh and Carl M. Walsh 
for petitioner. Solicitor General Griswold, Assistant At-
torney General Wilson, Beatrice Rosenberg, and Edward 
Fenig for the United States. Reported below: 410 F. 2d 
279.

No. 304. Duff y , Ancill ary  Administr atrix  v . 
Wharton , Adminis trator . Ct. App. Md. Motion to 
dispense with printing petition granted. Certiorari 
denied.
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No. 180. Broth erho od  of  Locomotive  Firemen  & 
Enginem en  v . Bangor  & Aroostook  Railroad  Co . et  al . 
C. A. D. C. Cir. Certiorari denied. Mr . Justic e  Doug -
las  is of the opinion that certiorari should be granted. 
The  Chief  Justice  and Mr . Just ice  Marsh all  took 
no part in the consideration or decision of this petition. 
Joseph L. Ranh, Jr., John Silard, Elliott C. Lichtman, 
and Isaac N. Groner for petitioner. Francis M. Shea, 
Richard T. Conway, and James A. Wilcox for respond-
ents. Reported below: ----  U. S. App. D. C. ---- , 420
F. 2d 75.

No. 119. Laris  v . Pennsylvania . Sup. Ct. Pa. Cer-
tiorari denied. Mr . Justi ce  Douglas  and Mr . Just ice  
Brennan  are of the opinion that certiorari should be 
granted. Louis M. Tarasi, Jr., for petitioner. J. Quint 
Salmon for respondent.

No. 218. Vernell  v . Flori da  ex  rel . Gerst ein , 
State  Attorney . Dist. Ct. App. Fla., 3d Dist. Cer-
tiorari denied. Mr . Justice  Black  and Mr . Justi ce  
Douglas  are of the opinion that certiorari should be 
granted. Reported below: 212 So. 2d 11.

No. 368. Ward  v . Pennsylvani a  New  York  Central  
Transp ortation  Co . et  al . C. A. 2d Cir. Motion to 
dispense with printing petition granted. Certiorari 
denied.

No. 316. Powell  v . National  Savings  & Trust  Co . 
C. A. D. C. Cir. Certiorari denied. The  Chief  Justice  
and Mr . Justi ce  Marshall  took no part in the con-
sideration or decision of this petition.

No. 36, Mise. Cline  v . Nevada  et  al . C. A. 9th Cir. 
Certiorari denied. Harvey Dickerson, Attorney General 
of Nevada, for respondents.
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No. 363. Ingoglia  v . Spitzer . Ct. App. N. Y. Cer-
tiorari denied. Mr . Justice  Black  is of the opinion 
that certiorari should be granted. Roy E. Monaco for 
petitioner. Edward Margolin and Donald J. Pay ton for 
respondent.

No. 26, Mise. Brooks  v . Wils on , Warden . C. A. 
9th Cir. Certiorari denied. Thomas C. Lynch, Attor-
ney General of California, Doris H. Maier, Assistant At-
torney General, and Charles P. Just, Deputy Attorney 
General, for respondent.

No. 41, Mise. Soolook  v. Alaska . Sup. Ct. Alaska. 
Certiorari denied. Joseph H. Shortell for petitioner. 
G. Kent Edwards, Attorney General of Alaska, and 
Robert L. Hartig, Assistant Attorney General, for re-
spondent. Reported below: 447 P. 2d 55.

No. 42, Mise. Corneli us  v . Burke , Warden . Sup. 
Ct. Wis. Certiorari denied. Robert E. Henke for peti-
tioner. Robert W. Warren, Attorney General of Wis-
consin, and William A. Platz, Sverre 0. Tinglum, and 
William F. Eich, Assistant Attorneys General, for 
respondent.

No. 46, Mise. Schei mer  v. Field , Men ’s Colony  
Superi ntendent . C. A. 9th Cir. Certiorari denied. 
Thomas C. Lynch, Attorney General of California, Wil-
liam E. James, Assistant Attorney General, and Howard 
J. Schwab, Deputy Attorney General, for respondent.

No. 55, Mise. Russe ll  et  al . v . Minne so ta . Sup. 
Ct. Minn. Certiorari denied. Douglas M. Head, At-
torney General of Minnesota, George M. Scott, and 
Henry W. McCarr, Jr., for respondent. Reported below: 
282 Minn. 223, 164 N. W. 2d 65.
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No. 40, Mise. Vital e v . Mis sour i . Sup. Ct. Mo. 
Certiorari denied. Irl B. Baris for petitioner. John C. 
Danforth, Attorney General of Missouri, and Gene E. 
Voigts, Assistant Attorney General, for respondent.

No. 54, Mise. Cris pin  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. 
Frank S. Hogan and Michael R. Juviler for respondent.

No. 56, Mise. Flynn  v . United  Stat es . C. A. 3d 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, Beatrice Rosenberg, 
Jerome M. Feit, and Kirby W. Patterson for the United 
States. Reported below: 404 F. 2d 935.

No. 57, Mise. Lucas  v . Dugga n , Dis trict  Attor ney  
of  Allegheny  County , et  al . Sup. Ct. Pa. Certiorari 
denied. James P. McKenna, Jr., for petitioner. Robert 
W. Duggan, pro se, and for other respondents. Reported 
below: 432 Pa. 357, 248 A. 2d 37.

No. 58, Mise. Walker  v . Craven , Warde n . C. A. 
9th Cir. Certiorari denied. Thomas C. Lynch, Attorney 
General of California, Doris H. Maier, Assistant Attorney 
General, and James T. McNally, Deputy Attorney Gen-
eral, for respondent.

No. 61, Mise. Gunning  v . Califor nia . Sup. Ct. 
Cal. Certiorari denied. Thomas C. Lynch, Attorney 
General of California, William E. James, Assistant At-
torney General, and Jeffrey T. Miller, Deputy Attorney 
General, for respondent.

No. 68, Mise. Gates  v . New  York . App. Div., Sup. 
Ct. N. Y., 1st Jud. Dept. Certiorari denied. Burton B. 
Roberts and Daniel J. Sullivan for respondent.



852 OCTOBER TERM, 1969

October 13, 1969 396 U. S.

No. 62, Mise. Dalton , aka  Aulton  v . Calif ornia . 
Sup. Ct. Cal. Certiorari denied. Thomas C. Lynch, 
Attorney General of California, Doris H. Maier, Assist-
ant Attorney General, and Charles P. Just, Deputy At-
torney General, for respondent.

No. 65, Mise. Smith  et  al . v . Illinois . Sup. Ct. 
Ill. Certiorari denied. Gerald W. Getty and James J. 
Doherty for petitioners. William J. Scott, Attorney 
General of Illinois, and James R. Thompson, Joel M. 
Flaum, and Thomas J. Immel, Assistant Attorneys Gen-
eral, for respondent. Reported below: 41 Ill. 2d 158, 242 
N. E. 2d 198.

No. 67, Mise. Hintz  v . Gladden , Warden . C. A. 
9th Cir. Certiorari denied. Lee Johnson, Attorney Gen-
eral of Oregon, and David H. Blunt, Assistant Attorney 
General, for respondent.

No. 75, Mise. In  re  Fletcher . Ct. App. Md. Cer-
tiorari denied. Norman Dorsen for petitioner. Francis 
B. Burch, Attorney General, and Edward F. Borgerding 
and John J. Garrity, Assistant Attorneys General, for 
the State of Maryland. Reported below: 251 Md. 520, 
248 A. 2d 364.

No. 83, Mise. Haywood  v . United  State s ; and
No. 139, Mise. Jessup  v . United  Stat es . C. A. 2d 

Cir. Certiorari denied. Frederic A. Johnson and Ru-
dolph Lion Zalowitz for petitioner in No. 83, Mise. 
Robert Kasanof for petitioner in No. 139, Mise. Solic-
itor General Griswold for the United States in No. 83, 
Mise. Solicitor General Griswold, Assistant Attorney 
General Wilson, Jerome M. Feit, and Roger A. Pauley 
for the United States in No. 139, Mise. Reported below: 
409 F. 2d 888.
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No. 70, Mise. Young  v . Florida . Sup. Ct. Fla. 
Certiorari denied. Jack J. Taffer for petitioner. Earl 
Faircloth, Attorney General of Florida, and James M. 
Adams, Assistant Attorney General, for respondent. Re-
ported below: 217 So. 2d 567.

No. 90, Mise. Conley  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Wilson, Jerome M. Feit, and 
Leonard H. Dickstein for the United States. Reported 
below: 407 F. 2d 45.

No. 91, Mise. Twis t  v . Rede ker  et  al . C. A. 8th 
Cir. Certiorari denied. Harold Norris for petitioner. 
Richard C. Turner, Attorney General of Iowa, and 
Elizabeth A. Nolan, Assistant Attorney General, for re-
spondents. Reported below: 406 F. 2d 878.

No. 93, Mise. Heiren s  v . Pate , Warden . C. A. 7th 
Cir. Certiorari denied. William J. Scott, Attorney Gen-
eral of Illinois, and James R. Thompson, Joel M. Flaum, 
James B. Zagel, and Morton E. Friedman, Assistant At-
torneys General, for respondent. Reported below: 405 
F. 2d 449.

No. 94, Mise. Butler  v . United  States . C. A. 4th 
Cir. Certiorari denied. Harold Buchman for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Edward Fenig for the 
United States. Reported below: 405 F. 2d 395.

No. 95, Mise. Caff ey  v . Miss ouri . Sup. Ct. Mo. 
Certiorari denied. John C. Danjorth, Attorney General 
of Missouri, and Gene E. Voigts, First Assistant Attorney 
General, for respondent. Reported below: 438 S. W. 2d 
167.
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No. 96, Mise. In  re  Johnson  et  al . Sup. Ct. Wash. 
Certiorari denied. Fred C. Dorsey for petitioners. Jo-
seph D. Mladinov for the State of Washington.

No. 97, Mise. Edwa rds  v . Brewer , Warde n . Sup. 
Ct. Iowa. Certiorari denied.

No. 98, Mise. Carroll  v . Beto , Correc tions  Dire c -
tor . C. A. 5th Cir. Certiorari denied. Crawjord C. 
Martin, Attorney General of Texas, Nola White, First 
Assistant Attorney General, Hawthorne Phillips, Execu-
tive Assistant Attorney General, and Robert C. Flowers 
and Lonny F. Zwiener, Assistant Attorneys General, for 
respondent. Reported below: 402 F. 2d 61.

No. 100, Mise. Rodriqu ez  v . Coke  et  al . Sup. Ct. 
Cal. Certiorari denied. Thomas C. Lynch, Attorney 
General of California, Doris H. Maier, Assistant Attorney 
General, and Edward W. Bergtholdt, Deputy Attorney 
General, for respondents.

No. 101, Mise. De Rosa  v . La Vallee , Warden . 
C. A. 2d Cir. Certiorari denied. William E. Hellerstein 
for petitioner. Louis J. Lejkowitz, Attorney General of 
New York, Samuel A. Hirshowitz, First Assistant At-
torney General, and Joel Lewittes, Assistant Attorney 
General, for respondent. Reported below: 406 F. 2d 807.

No. 102, Mise. Boyd  v . Florida . Dist. Ct. App. Fla., 
1st Dist. Certiorari denied. Earl Faircloth, Attorney 
General of Florida, and Raymond L. Marky, Assistant 
Attorney General, for respondent.

No. 106, Mise. Mille r  v . United  States . C. A. 
5th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.
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No. 107, Mise. Yough  v . New  Jersey . Sup. Ct. N. J. 
Certiorari denied. Rickard Newman for petitioner.

No. Ill, Mise. Dossk ey  v . Califor nia . Ct. App. 
Cal., 4th App. Dist. Certiorari denied. Thomas C. 
Lynch, Attorney General of California, William E. James, 
Assistant Attorney General, and S. Clark Moore, Deputy 
Attorney General, for respondent.

No. 114, Mise. Austin  v . Alaba ma . C. A. 5th Cir. 
Certiorari denied. MacDonald Gallion, Attorney Gen-
eral of Alabama, and David W. Clark, Assistant Attorney 
General, for respondent.

No. 130, Mise. Mead  v . Alaska . Sup. Ct. Alaska. 
Certiorari denied. Reported below: 445 P. 2d 229.

No. 131, Mise. Bard  v . United  States . C. A. 6th 
Cir. Certiorari denied. Robert L. Segar for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Leonard H. Dickstein 
for the United States. Reported below: 408 F. 2d 347.

No. 153, Mise. Pursley  v . United  States . C. A. 
5th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, Beatrice Rosenberg, 
and Kirby W. Patterson for the United States.

No. 154, Mise. Landman  v . Virgini a  et  al . C. A. 
4th Cir. Certiorari denied.

No. 158, Mise. Jones  v . Brown , Direc tor , Depart -
ment  of  Welfar e and  Institutions . C. A. 4th Cir. 
Certiorari denied.

No. 161, Mise. Glenn  v . Oklahoma . Ct. Crim. 
App. Okla. Certiorari denied.
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No. 155, Mise. Davis  v . New  York . C. A. 2d Cir. 
Certiorari denied. Jack Greenberg, Michael Meltsner, 
Melvyn Zarr, and Anthony G. Amsterdam for petitioner. 
Reported below: 411 F. 2d 750.

No. 163, Mise. Stewart  v . California . C. A. 9th 
Cir. Certiorari denied.

No. 164, Mise. Moore  v . Oklahoma . Ct. Crim. 
App. Okla. Certiorari denied. Reported below: 450 P. 
2d 918.

No. 165, Mise. Belk  v . North  Carolina . C. A. 
4th Cir. Certiorari denied.

No. 166, Mise. Rowles  v . Myers  et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 407 F. 2d 1332.

No. 167, Mise. Jenkins  v . Illinois . Sup. Ct. Ill. 
Certiorari denied. Sam Adam for petitioner. Reported 
below: 41 Ill. 2d 334, 243 N. E. 2d 216.

No. 169, Mise. Davis  v . Burke , Warden . C. A. 7th 
Cir. Certiorari denied. Reported below: 408 F. 2d 779.

No. 170, Mise. Lutch in  v . County  Court  of  Outa -
gami e  County  et  al . Sup. Ct. Wis. Certiorari denied. 
Robert E. Henke for petitioner. Reported below: 42 
Wis. 2d 78, 165 N. W. 2d 593.

No. 171, Mise. Bagby  v . Califor nia  et  al . Sup. Ct. 
Cal. Certiorari denied.

No. 173, Mise. Gerardi  v . Secre tary  of  Healt h , 
Education , and  Welf are . C. A. 9th Cir. Certiorari 
denied. Solicitor General Griswold for the United States. 
Reported below: 408 F. 2d 491.
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No. 172, Mise. Gerardi  v . Unit ed  State s . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 408 F. 2d 492.

No. 175, Mise. Cox v. Illino is . Sup. Ct. Ill. Cer-
tiorari denied.

No. 176, Mise. Patte rson  v . Wainw right , Correc -
tio ns  Direc tor . C. A. 5th Cir. Certiorari denied.

No. 180, Mise. Roberts  v . Illinois . Sup. Ct. Ill. 
Certiorari denied.

No. 181, Mise. De Angel is  v . Unite d  States . C. A. 
3d Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, Jerome M. Feit, and 
Robert G. Maysack for the United States. Reported 
below: 404 F. 2d 46.

No. 182, Mise. Jones  v . Harew ood , Judge . C. A. 
7th Cir. Certiorari denied.

No. 184, Mise. Rise nhoo ver  v . Calif ornia . Sup. 
Ct. Cal. Certiorari denied. Reported below: 70 Cal. 
2d 39, 447 P. 2d 925.

No. 185, Mise. Huff  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, Beatrice Rosenberg, 
and Roger A. Pauley for the United States. Reported 
below: 409 F. 2d 1225.

No. 186, Mise. Jones  v . California . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 188, Mise. Smith  v . Fay , Warden . C. A. 2d 
Cir. Certiorari denied. Reported below: 409 F. 2d 564.
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No. 189, Mise. Wolff  v . United  States . C. A. 7th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, Beatrice Rosenberg, 
and Kirby W. Patterson for the United States. Re-
ported below: 409 F. 2d 413.

No. 190, Mise. Chavez -Martine z  v . Unite d  States . 
C. A. 9th Cir. Certiorari denied. Harry D. Steward 
for petitioner. Solicitor General Griswold, Assistant 
Attorney General Wilson, Beatrice Rosenberg, Jerome M. 
Feit, and Roger A. Pauley for the United States. Re-
ported below: 407 F. 2d 535.

No. 191, Mise. Fell abaum  v . United  Stat es . C. A. 
7th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, Jerome M. Feit, and 
Ronald L. Gainer for the United States. Reported be-
low: 408 F. 2d 220.

No. 192, Mise. Ewi ng  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, and Jerome M. Feit 
for the United States. Reported below: 404 F. 2d 625.

No. 193, Mise. Bindulski  v . Virgini a . Sup. Ct. 
App. Va. Certiorari denied. Conrad J. Marshall for 
petitioner.

No. 194, Mise. Green  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 195, Mise. Blackwe ll  v . Burke , Warden . 
C. A. 7th Cir. Certiorari denied.

No. 199, Mise. Grant  v . Califor nia . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Reported below: 268 
Cal. App. 2d 470, 74 Cal. Rptr. 111.
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No. 196, Mise. Perkins  v . Deegan , Warden . C. A. 
2d Cir. Certiorari denied.

No. 198, Mise. Montgomer y v . United  States . 
C. A. 8th Cir. Certiorari denied. Solicitor General 
Griswold for the United States. Reported below: 403 
F. 2d 605.

No. 204, Mise. Kling ler  v . United  Stat es . C. A. 
8th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, and Jerome M. Feit 
for the United States. Reported below: 409 F. 2d 299.

No. 205, Mise. Piacen tile  v . Unite d  States . C. A. 
2d Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 410 F. 2d 337.

No. 206, Mise. Atkins  v . Florida . Sup. Ct. Fla. 
Certiorari denied. John D. Buchanan, Jr., for petitioner. 
Reported below: 218 So. 2d 748.

No. 208, Mise. Rogers  v . New  York . Ct. App. N. Y. 
Certiorari denied. Frank S. Hogan and Michael R. 
Juviler for respondent.

No. 211, Mise. Forella  v . Follette , Warden . C. A. 
2d Cir. Certiorari denied. Reported below: 405 F. 2d 
680.

No. 213, Mise. Saia  v . United  State s ;
No. 214, Mise. Sarno  v . Unite d  States ; and
No. 285, Mise. Freije  v . United  Stat es . C. A. 1st 

Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, and Beatrice Rosenberg 
for the United States in all three cases. Reported below: 
408 F. 2d 100.
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No. 202, Mise. Fiel ds  v . Mancusi , Warden . Ct. 
App. N. Y. Certiorari denied.

No. 216, Mise. Watso n v . Florida . Sup. Ct. Fla. 
Certiorari denied.

No. 218, Mise. Cunni ngha m v . Brier ley , Correc -
tional  Superi ntendent . C. A. 3d Cir. Certiorari 
denied. Reported below: 397 F. 2d 724.

No. 221, Mise. Luse  v . Warden , Nevada  State  
Prison . Sup. Ct. Nev. Certiorari denied. Reported 
below: 85 Nev. 83, 450 P. 2d 356.

No. 222, Mise. Feli ciano  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Frank 
S. Hogan and Michael R. Juviler for respondent. Re-
ported below: 31 App. Div. 2d 720, 296 N. Y. S. 2d 278.

No. 223, Mise. Heilma n  v . Unite d  Stat es . C. A. 
7th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, Beatrice Rosenberg, 
and Kirby W. Patterson for the United States. Re-
ported below: 406 F. 2d 1011.

No. 224, Mise. Erhar t  v . United  States . C. A. 2d 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, and Beatrice Rosenberg 
for the United States. Reported below: 411 F. 2d 729.

No. 225, Mise. Banks  v . Craven , Warden . Sup. Ct. 
Cal. Certiorari denied.

No. 227, Mise. Fioravanti  v . Yeager , Princi pal  
Keeper . C. A. 3d Cir. Certiorari denied. Reported 
below: 404 F. 2d 675.

No. 228, Mise. Smith  v . New  York . Ct. App. N. Y. 
Certiorari denied.
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No. 233, Mise. Zapp ia  v . Arizona . Ct. App. Ariz. 
Certiorari denied. Gary K. Nelson, Attorney General 
of Arizona, and Leonard M. Bell, Assistant Attorney 
General, for respondent. Reported below: 8 Ariz. App. 
549, 448 P. 2d 119.

No. 234, Mise. Wells  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 236, Mise. Bryant  v . Maryland . C. A. 4th Cir. 
Certiorari denied.

No. 238, Mise. Needed  v . Scafa ti , Correcti onal  
Superi ntende nt . C. A. 1st Cir. Certiorari denied. 
Reuben Goodman for petitioner. Robert H. Quinn, At-
torney General of Massachusetts, John Wall, Assistant 
Attorney General, Lawrence P. Cohen, Deputy Assistant 
Attorney General, James B. Krasnoo, Special Assistant 
Attorney General, and Matthew J. Ryan, Jr., for respond-
ent. Reported below: 412 F. 2d 761.

No. 241, Mise. Luna  v . California . Ct. App. Cal., 
5th App. Dist. Certiorari denied.

No. 243, Mise. Rodes  v . Munici pal  Authorit y  of  
the  Borough  of  Milfor d . C. A. 3d Cir. Certiorari 
denied. Leo M. McCormack for respondent. Reported 
below: 409 F. 2d 16.

No. 245, Mise. Cost ell o  v . New  Jersey . Sup. Ct. 
N. J. Certiorari denied.

No. 248, Mise. Washi ngton  v . Michi gan . Sup. Ct. 
Mich. Certiorari denied. John C. Emery, Jr., for peti-
tioner. Frank J. Kelley, Attorney General of Michigan, 
Robert A. Derengoski, Solicitor General, and Stewart H. 
Freeman, Assistant Attorney General, for respondent.
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No. 249, Mise. Foster  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Grauman Marks for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Edward Fenig for the 
United States. Reported below: 407 F. 2d 1335.

No. 250, Mise. Booker  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Wilson, Beatrice Rosenberg, 
and Robert G. Maysack for the United States. Re-
ported below: 408 F. 2d 955.

No. 253, Mise. Jackso n v . United  Stat es . C. A. 
8th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 408 F. 2d 1165.

No. 255, Mise. Dree lan  v . Chief  Disbu rsin g  Offi -
cer , Federa l  Rese rve  Bank , Boston , Massachus ett s . 
C. A. 1st Cir. Certiorari denied.

No. 256, Mise. Clarke  v . Rede ker  et  al . C. A. 
8th Cir. Certiorari denied. Reported below: 406 F. 2d 
883.

No. 270, Mise. Burke  v . Langlois , Warden . C. A. 
1st Cir. Certiorari denied. Herbert F. De Simone, At-
torney General of Rhode Island, Donald P. Ryan, Assist-
ant Attorney General, and Luc R. La Brosse, Special 
Assistant Attorney General, for respondent.

No. 271, Mise. Colli ns  v . United  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Wilson, Beatrice Rosenberg, 
and Roger A. Pauley for the United States. Reported 
below: 409 F. 2d 1352.

No. 273, Mise. Jackson  v . Warden , Illinois  Peni -
tenti ary . C. A. 7th Cir. Certiorari denied.
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No. 275, Mise. Bloomb aum  v . Unite d  States . C. A. 
4th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, Beatrice Rosenberg, 
and Kirby W. Patterson for the United States.

No. 277, Mise. Lieben dorfe r  v . Gayle . Ct. App. La., 
3d Cir. Certiorari denied. Thomas C. Hall for respond-
ent. Reported below: 217 So. 2d 37.

No. 279, Mise. Tepli tsky  v . Bureau  of  Emplo yees ’ 
Compe nsati on , U. S. Department  of  Labor . C. A. 2d 
Cir. Certiorari denied. Solicitor General Griswold for 
respondent.

No. 282, Mise. Nieto  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 287, Mise. Oden  v . United  States . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, Jerome M. Feit, and 
Robert G. May sack for the United States. Reported 
below: 410 F. 2d 103.

No. 289, Mise. Bishop  v . Huff , Sherif f . Sup. Ct. 
Ga. Certiorari denied. Thomas S. Lawson, Jr., for 
respondent. Reported below: 225 Ga. 156, 166 S. E. 
2d 578.

No. 292, Mise. Davis  v . Brown , Director , Depart -
ment  of  Welf are  and  Instit utions . C. A. 4th Cir. 
Certiorari denied.

No. 295, Mise. Bass  v . United  States . C. A. 5th 
Cir. Certiorari denied. G. Wray Gill, Sr., and George 
M. Leppert for petitioner. Solicitor General Griswold, 
Assistant Attorney General Wilson, and Jerome M. Feit 
for the United States. Reported below: 409 F. 2d 179.
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No. 296, Mise. Willis  v . Unite d  State s . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 409 F. 2d 830.

No. 301, Mise. Marquez  v . Craven , Warden . Sup. 
Ct. Cal. Certiorari denied.

No. 303, Mise. Jones  v . Pratt  & Whitney , Inc ., 
et  al . C. A. 1st Cir. Certiorari denied.

No. 304, Mise. Cuty  v . New  York . C. A. 2d Cir. 
Certiorari denied.

No. 308, Mise. Shipp  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, Jerome M. Feit, and 
Roger A. Pauley for the United States. Reported below: 
409 F. 2d 33.

No. 311, Mise. Lombar di v . Follet te , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 313, Mise. Cho  Po Sun  v . United  Stat es . C. A. 
2d Cir. Certiorari denied. William E. Hellerstein and 
Phylis Skloot Bamberger for petitioner. Solicitor Gen-
eral Griswold, Assistant Attorney General Wilson, 
Beatrice Rosenberg, and Roger A. Pauley for the United 
States. Reported below: 409 F. 2d 489.

No. 315, Mise. Tinke r  v . Unit ed  States . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 135 U. S. App. 
D. C. 125, 417 F. 2d 542.

No. 318, Mise. Ruffin  v . Mancusi , Warden . C. A. 
2d Cir. Certiorari denied.
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No. 321, Mise. Ross ill i v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. William 
Cahn and Jules E. Orenstein for respondent. Reported 
below: 30 App. Div. 2d 815, 293 N. Y. S. 2d 702.

No. 322, Mise. Bowles  v . New  York . App. Div., 
Sup. Ct. N. Y., 3d Jud. Dept. Certiorari denied. Re-
ported below: 29 App. Div. 2d 996, 289 N. Y. S. 2d 526.

No. 334, Mise. Richa rds on  v . Brown , Director , 
Depart ment  of  Welfare  and  Instit utions . C. A. 4th 
Cir. Certiorari denied.

No. 350, Mise. Ryder  v . United  States . C. A. 4th 
Cir. Certiorari denied. Seymour Horwitz for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Jerome M. Feit, and Robert G. Maysack for the 
United States. Reported below: 409 F. 2d 1349.

No. 370, Mise. Czap  v . United  States . C. A. 3d 
Cir. Certiorari denied. Orrin G. Hatch for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Robert G. May sack for 
the United States. Reported below: 410 F. 2d 453.

No. 377, Mise. Gregory  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Wilson, Jerome M. Feit, 
and Robert G. Maysack for the United States. Re-
ported below: 133 U. S. App. D. C. 317, 410 F. 2d 1016.

No. 398, Mise. Carso n  v . United  States . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, Jerome M. Feit, and 
Roger A. Pauley for the United States. Reported below: 
411 F. 2d 631.
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No. 424, Mise. Caverly  et  al . v . Unite d Stat es . 
C. A. 3d Cir. Certiorari denied. Richard S. Campagna 
for petitioners. Solicitor General Griswold for the 
United States. Reported below: 408 F. 2d 1313.

No. 427, Mise. Bully  v . United  States . C. A. 4th 
Cir. Certiorari denied. Robert G. Doumar for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, and Philip R. Monahan for the United 
States. Reported below: 408 F. 2d 974.

No. 483, Mise. Lewi s v . American  Federati on  of  
State , County  and  Munici pal  Emplo yees , AFL-CIO. 
C. A. 3d Cir. Certiorari denied. Mitchell A. Kramer 
and David C. Harrison for petitioner. Henry Kaiser and 
Ronald Rosenberg for respondent. Reported below: 407 
F. 2d 1185.

No. 4, Mise. Daugherty  v . Calif ornia . Ct. App. 
Cal., 4th App. Dist. Certiorari denied. Mr . Justic e  
Douglas  is of the opinion that certiorari should be 
granted. Thomas C. Lynch, Attorney General of Cali-
fornia, William E. James, Assistant Attorney General, 
and Walter R. Jones, Deputy Attorney General, for 
respondent.

No. 74, Mise. Hernan dez  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Mr . Justice  Douglas  is of 
the opinion that certiorari should be granted. Clyde W. 
Woody and Marian S. Rosen for petitioner. Crawjord 
C. Martin, Attorney General of Texas, Nola White, First 
Assistant Attorney General, Hawthorne Phillips, Execu-
tive Assistant Attorney General, Robert C. Flowers and 
Ronald Luna, Assistant Attorneys General, and W. V. 
Geppert for respondent. Reported below: 435 S. W. 2d 
520.
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No. 507, Mise. Hughes  v . United  Stat es . C. A. 2d 
Cir. Certiorari denied. Robert S. Rifkind for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, and Beatrice Rosenberg for the United 
States. Reported below: 411 F. 2d 461.

No. 207, Mise. Chane y  v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Mr . Justice  Douglas  is of 
the opinion that certiorari should be granted. Solicitor 
General Griswold, Assistant Attorney General Wilson, 
Beatrice Rosenberg, and Leonard H. Dickstein for the 
United States. Reported below: 406 F. 2d 809.

No. 374, Mise. Curry  v . Ohio . Sup. Ct. Ohio. Cer-
tiorari denied. Mr . Just ice  Douglas  is of the opinion 
that certiorari should be granted. Lawrence Herman for 
petitioner.

No. 104, Mise. Conklin  v . Wainw right , Correc -
tions  Direct or . C. A. 5th Cir. Certiorari denied. 
Mr . Just ice  Douglas  is of the opinion that certiorari 
should be granted, judgment of the United States Court 
of Appeals vacated, and case remanded to that court 
for a ruling on the merits. Earl Faircloth, Attorney 
General of Florida, and James McGuirk, Assistant At-
torney General, for respondent.

No. 434, Mise. Doming uez  v . United  States ; and
No. 436, Mise. Chavez  v . Unite d  States . C. A. 10th 

Cir. Certiorari denied. The  Chief  Justice  took no 
part in the consideration or decision of these petitions. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Roger A. Pauley for 
the United States in both cases. Reported below: 407 
F. 2d 349.
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No. 44, Mise. Mayes  et  al . v . Mc Keithen  et  al . 
Sup. Ct. La. Motion of Louisiana Trial Lawyers Associ-
ation for leave to file a brief as amicus curiae granted. 
Certiorari denied. J. Minos Simon for petitioners. Re-
ported below: 252 La. 965, 215 So. 2d 130.

No. 230, Mise. Newma n  v . United  States . C. A. 
D. C. Cir. Certiorari denied. The  Chief  Justice  took 
no part in the consideration or decision of this petition. 
William J. Garber for petitioner. Solicitor General Gris-
wold, Assistant Attorney General Wilson, Beatrice Rosen-
berg, and Robert G. Maysack for the United States. Re-
ported below: 133 U. S. App. D. C. 271, 410 F. 2d 259.

No. 247, Mise. Hamilton  v . Alabam a . Sup. Ct. Ala. 
Certiorari denied. Mr . Justice  Marshall  took no part 
in the consideration or decision of this petition. Anthony 
G. Amsterdam, Michael Meltsner, Peter Hall, and Orzell 
Billingsley, Jr., for petitioner. MacDonald Gallion, At-
torney General of Alabama, and David W. Clark, Assist-
ant Attorney General, for respondent. Reported below: 
283 Ala. 540, 219 So. 2d 369.

No. 314, Mise. Mirand a  v . Arizona . Sup. Ct. Ariz. 
Certiorari denied. Mr . Justice  Marshall  took no part 
in the consideration or decision of this petition. John P. 
Frank and John J. Flynn for petitioner. Gary K. Nelson, 
Attorney General of Arizona, and Carl Waag, Assistant 
Attorney General, for respondent. Reported below: 104 
Ariz. 174, 450 P. 2d 364.

No. 316, Mise. Carus o  v . Unit ed  State s . C. A. 2d 
Cir. Certiorari denied. Mr . Justice  Marshall  took 
no part in the consideration or decision of this petition. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, and Beatrice Rosenberg for the United States. 
Reported below: 406 F. 2d 558.
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Rehearing Denied
No. ---- , October Term, 1968. In  re  Skolnick , 395

U. S. 942;
No.---- , October Term, 1968. In  re  Albr ight , 395

U. S. 942;
No. 200, October Term, 1968. Frank  v . United  

States , 395 U. S. 147;
No. 216, October Term, 1968. Martone  v . Morgan  

et  al ., 393 U. S. 12;
No. 548, October Term, 1968. Jenkins  v . Mc -

Keit hen , Governor  of  Louisi ana , et  al ., 395 U. S. 
411;

No. 573, October Term, 1968. Nation al  Labor  Re -
lations  Board  v . Gis sel  Packing  Co ., Inc ., et  al ., 
395 U. S. 575;

No. 670, October Term, 1968. Banks  v . Calif orni a , 
395 U. S. 708;

No. 770, October Term, 1968. Chime l  v . Calif orni a , 
395 U. S. 752;

No. 995, October Term, 1968. Howard  v . Unite d  
States , 395 U. S. 958;

No. 1089, October Term, 1968. Levinson  et  al . v . 
Unite d  States , 395 U. S. 958;

No. 1162, October Term, 1968. Dani ca  Enterpris es , 
Inc . v. Commis sio ner  of  Internal  Reve nue , 395 U. S. 
933;

No. 1163, October Term, 1968. Smith  v . United  
States , 395 U. S. 977;

No. 1244, October Term, 1968. Radio  Corporat ion  
of  Americ a  v . SCM Corp ., 395 U. S. 943;

No. 1253, October Term, 1968. Wilson  v . United  
States , 395 U. S. 923; and

No. 1266, October Term, 1968. Dlutz  v . Federal  
Trade  Commiss ion , 395 U. S. 936. Petitions for rehear-
ing denied. The  Chief  Justice  took no part in the 
consideration or decision of these petitions.
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No. 1278, October Term, 1968. Arms trong  v . United  
States , 395 U. S. 934;

No. 1351, October Term, 1968. Stonehill  et  al . v . 
United  States , 395 U. S. 960;

No. 1355, October Term, 1968. Blumcraft  of  Pitts -
burgh  v. Citiz ens  & Southern  National  Bank  of  
South  Carolin a  et  al ., 395 U. S. 961;

No. 1373, October Term, 1968. Wechsl er  v . United  
States , 395 U. S. 978;

No. 1381, October Term, 1968. Tooni  et  al . v . 
Zuckert , Secre tary  of  the  Air  Force , 395 U. S. 980;

No. 224, Mise., October Term, 1968. Sturm  v . Cali -
forni a  Adult  Authority  et  al ., 395 U. S. 947;

No. 550, Mise., October Term, 1968. Jami son  v . 
United  Stat es , 395 U. S. 986;

No. 984, Mise., October Term, 1968. Ander son  v . 
South  Carolina , 394 U. S. 574;

No. 1097, Mise., October Term, 1968. Harris  v . 
Illinoi s , 395 U. S. 985;

No. 1172, Mise., October Term, 1968. Rupp ert  v . 
La Vallee , Warden , 395 U. S. 937;

No. 1282, Mise., October Term, 1968. Cavanaugh  v . 
Califor nia , 395 U. S. 981;

No. 1424, Mise., October Term, 1968. Barbee  v . 
Texas , 395 U. S. 924;

No. 1554, Mise., October Term, 1968. Theriault  v . 
Unite d  States , 395 U. S. 965;

No. 1587, Mise., October Term, 1968. Peterson  et  al . 
v. United  States , 395 U. S. 938;

No. 1642, Mise., October Term, 1968. House  v . 
United  States  et  al ., 395 U. S. 829; and

No. 1726, Mise., October Term, 1968. Willi ams  v . 
United  Stat es , 395 U. S. 915. Petitions for rehearing 
denied. The  Chief  Justice  took no part in the con-
sideration or decision of these petitions.
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No. 1765, Mise., October Term, 1968. De Levay  v . 
Reynol ds , Acti ng  Commis sio ner  of  Patents , 395 
U. S. 926;

No. 1787, Mise., October Term, 1968. Charland  v . 
Norge  Divis ion , Borg -Warner  Corp ., et  al ., 395 U. S. 
927;

No. 1794, Mise., October Term, 1968. Lee  v . Ala -
bama , 395 U. S. 927;

No. 1827, Mise., October Term, 1968. Brown  et  al . 
v. Bethania  Hospit al  et  al ., 395 U. S. 939;

No. 1841, Mise., October Term, 1968. Buchanon  v . 
Michi gan , 395 U. S. 928;

No. 1868, Mise., October Term, 1968. Neal  et  al . v . 
Saga  Shippi ng  Co ., S. A., et  al ., 395 U. S. 986;

No. 1880, Mise., October Term, 1968. Simmons  v . 
United  States , 395 U. S. 982;

No. 1900, Mise., October Term, 1968. Risp o  v . Penn -
sylva nia , 395 U. S. 983;

No. 1922, Mise., October Term, 1968. Chase  v . Penn -
sylva nia , 395 U. S. 968;

No. 1937, Mise., October Term, 1968. Kamsler  v . 
Pate , Warden , et  al ., 395 U. S. 969; and

No. 1956, Mise., October Term, 1968. Furtak  v . 
New  York , 395 U. S. 969. Petitions for rehearing 
denied. The  Chief  Just ice  took no part in the con-
sideration or decision of these petitions.

No. 624, October Term, 1968. Perkins  v . Standard  
Oil  Co . of  California , 395 U. S. 642. Petition for re-
hearing denied. The  Chief  Just ice  and Mr . Justice  
Harlan  took no part in the consideration or decision of 
this petition.

No. 1276, October Term, 1968. Roberts  v . Mc Donald  
et  al ., 395 U. S. 963. Petition for rehearing denied. 
The  Chief  Justi ce  and Mr . Justice  Brennan  took no 
part in the consideration or decision of this petition.
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October 13, 20, 1969 396 U. S.

No. 1029, October Term, 1968. De Lury  et  al . v . City  
of  New  York , 394 U. S. 455; and

No. 1610, Mise., October Term, 1968. Del gado  v . 
Unite d  States , 394 U. S. 966. Motions for leave to file 
petitions for rehearing denied. The  Chief  Justice  took 
no part in the consideration or decision of these motions.

No. 887, Mise., October Term, 1968. Robinson  v . 
United  States , 393 U. S. 1057 and 1124. Motion for 
leave to file second petition for rehearing denied. The  
Chief  Justice  took no part in the consideration or 
decision of this motion.

No. 979, Mise., October Term, 1968. Sell ers  v . Laird , 
Secretary  of  Def ens e , et  al ., 395 U. S. 950. Petition 
for rehearing and other relief denied. The  Chief  Jus -
tice  took no part in the consideration or decision of this 
petition.

No. 1574, Mise., October Term, 1968. Lupino  v . 
Young , Warden , 394 U. S. 969. Motion of Minnesota 
Civil Liberties Union for leave to file a brief as amicus 
curiae granted. Petition for rehearing denied. The  
Chief  Justice  took no part in the consideration or 
decision of this motion and petition. Lynn S. Castner 
and John S. Connolly on the motion in support of the 
petition for rehearing.

October  20, 1969

Miscellaneous Orders
No. 353, October Term, 1968. Ratcl if f v . Bruce  

et  al ., 393 U. S. 848, 956. Motion to reinstate petition 
for writ of certiorari denied. The  Chief  Justice  took 
no part in the consideration or decision of this motion.
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No. ---- . Hore lick  et  al . v . New  York . C. A. 2d
Cir. Application for stay presented to Mr . Justice  
Douglas , and by him referred to the Court, denied. 
Eleanor Jackson Piel for applicants.

No. ---- . Nolan  v . United  States . D. C. Kan.
Application for reduction in bail presented to Mr . 
Justic e Douglas , and by him referred to the Court, 
denied. Solicitor General Griswold in opposition.

No. 33, Grig. Arkansas  v . Tennes se e . Report of 
Special Master received and ordered filed. Exceptions, 
if any, with supporting briefs, to the Report of Special 
Master may be filed by the parties on or before December 
4, 1969. Reply briefs, if any, to such exceptions may 
be filed on or before January 3, 1970. [For earlier orders 
herein, see, e. g., 390 U. S. 985.]

No. 13. Maxwel l  v . Bishop , Penitent iary  Super -
inte ndent . C. A. 8th Cir. Motion of petitioner to 
enlarge scope of review denied. Jack Greenberg, James 
M. Nabrit III, Norman C. Amaker, Michael Meltsner, 
Elizabeth Dubois, George Howard, Jr., and Anthony G. 
Amsterdam on the motion. [For earlier orders herein, 
see, e. g., 395 U. S. 918.]

No. 66. Goldstei n , aka  Piet raru , et  al . v . Cox  
et  al . Appeal from D. C. S. D. N. Y. [Probable juris-
diction noted, 394 U. S. 996.] Motion of Wolf Popper 
Ross Wolf & Jones for leave to file reply brief as amicus 
curiae granted. Martin Popper on the motion. Louis J. 
Lejkowitz, Attorney General of New York, and Daniel 
M. Cohen, Assistant Attorney General, in opposition.

No. 356, Mise. In  re  Kams ler . Motion for leave 
to file petition for writ of mandamus denied.
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No. 131. Dandridge , Chairma n , Maryla nd  Board  
of  Public  Welf are , et  al . v . William s  et  al . Appeal 
from D. C. Aid. [Probable jurisdiction noted, ante, 
p. 811] ; and

No. 540. Ros ado  et  al . v . Wyman , Commissi oner  
of  Socia l  Services  of  New  York , et  al . C. A. 2d Cir. 
[Certiorari granted, ante, p. 815.] Orders setting these 
cases to be argued together are hereby rescinded.

No. 135. Wt alz  v. Tax  Commiss ion  of  the  City  of  
New  York . Appeal from Ct. App. N. Y. [Probable 
jurisdiction noted, 395 U. S. 957.] Motion of Madalyn 
Murray O’Hair et al. for leave to file a brief as amici 
curiae granted. Lola Boswell on the motion.

No. 92, Mise. Davidson  v . Califo rnia  Adult  Au -
thorit y  et  al . Motion for leave to file petition for 
writ of habeas corpus denied. Thomas C. Lynch, At-
torney General of California, William E. James, Assistant 
Attorney General, and Frederick R. Millar, Jr., Deputy 
Attorney General, in opposition.

Certiorari Granted. (See also No. 267, Mise., ante, p.
12.)

No. 402. United  States  v . Key , Trustee  in  Bank -
ruptcy . C. A. 7th Cir. Certiorari granted. Solicitor 
General Griswold, Assistant Attorney General Walters, 
and Crombie J. D. Garrett for the United States. Sig-
mund J. Beck for respondent. Reported below: 407 F. 
2d 635.

No. 413. Greenbel t  Cooperati ve  Publis hing  Assn ., 
Inc ., et  al . v . Bresler . Ct. App. Md. Certiorari 
granted. Roger A. Clark for petitioners. Abraham 
Chasanow for respondent. Reported below: 253 Md. 
324, 252 A. 2d 755.
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No. 412. Woodw ard  et  al . v . Commis sio ner  of  In -
terna l  Revenue . C. A. 8th Cir. Certiorari granted. 
Martin M. Cooney for petitioners. Solicitor General 
Griswold for respondent. Reported below: 410 F. 2d 313.

No. 441. Toussie  v . United  Stat es . C. A. 2d Cir. 
Certiorari granted. Murray I. Gurfein for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Edward Fenig for the 
United States. Reported below: 410 F. 2d 1156.

Certiorari Denied
No. 212. Tramm ell  v . Ct. App. Ala.

Certiorari denied. William B. McCollough, Jr., for peti-
tioner. MacDonald Gallion, Attorney General of Ala-
bama, and David W. Clark, Assistant Attorney General, 
for respondent. Reported below: 44 Ala. App. 681, 220 
So. 2d 258.

No. 307. Gerber  v . First  National  Bank  of  Ne -
vada , Adminis trator ; and

No. 431. El  Ranco , Inc ., et  al . v . First  National  
Bank  of  Nevada , Admini strator . C. A. 9th Cir. Cer-
tiorari denied. Frank Rothman for petitioner in No. 307, 
and Samuel S. Lionel and Burton Marks for petitioners 
in No. 431. Morton R. Galane for respondent in both 
cases. Reported below: 406 F. 2d 1205.

No. 375. Ware  v . Minn esota . Sup. Ct. Minn. 
Certiorari denied. Wayne G. Popham for petitioner. 
Reported below: 284 Minn. 525, 169 N. W. 2d 16.

No. 391. Fitzgerald  et  al . v . Freeman  et  al . C. A. 
7th Cir. Certiorari denied. John O’C. Fitzgerald, pro se, 
and for other petitioner. Reported below: 409 F. 2d 
427.
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No. 338. Sapp ingto n et  al .. Co -Executrices  v . 
United  States . C. A. 4th Cir. Certiorari denied. Ed-
ward L. Blanton, Jr., for petitioners. Solicitor General 
Griswold, Assistant Attorney General Walters, Benjamin 
M. Parker, and John S. Stephan for the United States. 
Reported below: 408 F. 2d 817.

No. 392. Tant  et  al . v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Cullen M. Ward for petitioners. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Mervyn Hamburg for 
the United States. Reported below: 412 F. 2d 840.

No. 396. Meisi nger  et  ux . v . Scull y  et  ux . C. A. 
10th Cir. Certiorari denied. Ralph J. Luttrell for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Kashiwa, Roger P. Marquis, and A. Donald 
Mileur for the United States in opposition. Reported 
below: 409 F. 2d 1061.

No. 398. Components , Inc . v . Wes tern  Electric  
Co., Inc . C. A. 3d Cir. Certiorari denied. Gene W. 
Stockman and Frank A. Steinhilper for petitioner. 
Donald B. Kipp and James C. Pitney for respondent. 
Reported below: 409 F. 2d 1377.

No. 410. Cass  et  al . v . United  States . C. A. 4th 
Cir. Certiorari denied. Raymond Kyle Hayes for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Wilson, Jerome M. Feit, and Kirby W. Patterson 
for the United States. Reported below: 411 F. 2d 792.

No. 381. Spencer  v . United  Stat es . C. A. 5th Cir. 
Motion to dispense with printing petition granted. Cer-
tiorari denied. Solicitor General Griswold for the United 
States. Reported below: 412 F. 2d 798.
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No. 427. Defi ance  Indus tries , Inc ., et  al . v . 
Tanzer  et  al . C. A. 3d Cir. Certiorari denied. 
H. Albert Young and Murray I. Gurfein for petitioners. 
Irving Morris, Joseph A. Rosenthal, Benedict Wolf, 
Paul L. Ross, and Howard L. Jacobs for respondents. 
Reported below: 412 F. 2d 221.

No. 433. Seymour -Heath  v . United  State s et  al . 
C. A. 9th Cir. Certiorari denied. Louis R. Baker for 
petitioner. Solicitor General Griswold, Assistant At-
torney General Kashiwa, Roger P. Marquis, and 5. Bil-
lingsley Hill for the United States, and Thomas S. Tobin 
for American Pumice Co. et al., respondents.

No. 78. Yam  Sang  Kwai  v . Immigr ation  and  Natu -
ralizati on  Servi ce . C. A. D. C. Cir. Certiorari denied. 
Mr . Justic e Douglas  is of the opinion that certiorari 
should be granted. Jack Wasserman for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, and Charles Gordon for respondent. Reported 
below: 133 U. S. App. D. C. 369, 411 F. 2d 683.

No. 275. Loos v. Immi gration  and  Naturaliz ation  
Servic e . C. A. 7th Cir. Certiorari denied. Mr . Justice  
Douglas  is of the opinion that certiorari should be 
granted. Nathan T. Notkin for petitioner. Solicitor 
General Griswold, Assistant Attorney General Wilson, 
Beatrice Rosenberg, and George W. Masterton, Jr., for 
respondent. Reported below: 407 F. 2d 651.

No. 424. FMC Corp . v . Paper  Conve rti ng  Ma -
chin e  Co., Inc . C. A. 7th Cir. Certiorari denied. Mr . 
Justi ce  Douglas  is of the opinion that certiorari should 
be granted. Charles F. Meroni for petitioner. Jerome 
F. Fallon for respondent. Reported below: 409 F. 2d 
344.
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No. 349. Silver io  v . Municipal  Court  of  the  City  
of  Boston  et  al . Sup. Jud. Ct. Mass. Certiorari 
denied. Mr . Justice  Douglas  is of the opinion that 
certiorari should be granted. David Berman and John F. 
Zamparelli for petitioner. Robert H. Quinn, Attorney 
General of Massachusetts, and John Wall and Edward W. 
Hanley III, Assistant Attorneys General, for respondent 
Municipal Court of the City of Boston. Reported below: 
355 Mass. 623, 247 N. E. 2d 379.

No. 393. Cleveland  Board  of  Education  v . 
Mashe ter , Direct or  of  Highw ays . Sup. Ct. Ohio. 
Certiorari denied. Mr . Justice  Douglas  is of the opin-
ion that certiorari should be granted. Donald J. Guittar 
for petitioner. Paul W. Brown, Attorney General of 
Ohio, and I. Charles Rhoads, Assistant Attorney General, 
for respondent. Reported below: 17 Ohio St. 2d 27, 
244 N. E. 2d 745.

No. 200. Louis ville  & Nashv ille  Railro ad  Co . 
et  al . v. National  Mediati on  Board  et  al . ; and

No. 206. Brotherhood  of  Locomotive  Engineers  v . 
National  Media tion  Board  et  al . C. A. D. C. Cir. 
Certiorari denied. Mr . Justi ce  Douglas  is of the opin-
ion that certiorari should be granted. The  Chief  
Justic e took no part in the consideration or decision of 
these petitions. Francis M. Shea, Richard T. Conway, 
William H. Dempsey, Jr., David W. Miller, and James A. 
Wilcox for petitioners in No. 200, and Harold A. Ross 
for petitioner in No. 206. Solicitor General Griswold, 
Assistant Attorney General Ruckelshaus, Robert V. 
Zener, and Walter H. Fleischer for respondent National 
Mediation Board, and Joseph L. Rauh, Jr., John Silard, 
Daniel H. Pollitt, Elliott C. Lichtman, and Isaac N. 
Groner for respondent Brotherhood of Locomotive Fire-
men & Enginemen, in both cases. Reported below: 133 
U. S. App. D. C. 326, 410 F. 2d 1025.
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No. 240. Covello  v. United  Stat es . C. A. 2d Cir. 
Certiorari denied. Mr . Just ice  Marsh all  took no part 
in the consideration or decision of this petition. Edward 
Bennett Williams and Robert L. Weinberg for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Sidney M. Glazer for 
the United States. Reported below: 410 F. 2d 536.

No. 654. Hunter  v . Ohio  ex  rel . Miller  et  al . 
Sup. Ct. Ohio. Motion of petitioner for leave to inter-
vene granted. Certiorari denied. Sheldon I. Cohen and 
Eugene Gressman for petitioner. Henry A. Berliner, Jr., 
for respondent Miller.

No. 117, Mise. Porter  v . United  States . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States.

No. 120, Mise. Wolcott  v . Unite d  States . C. A. 
10th Cir. Certiorari denied. Reported below: 407 F. 
2d 1149.

No. 178, Mise. Tait e  v . Busb ee  et  al . Sup. Ct. Fla. 
Certiorari denied.

No. 209, Mise. Alamo  v . New  York . Ct. App. N. Y. 
Certiorari denied. William E. Hellerstein for petitioner.

No. 215, Mise. Nichol son  et  al . v . Nebras ka . Sup. 
Ct. Neb. Certiorari denied. Reported below: 183 Neb. 
834, 164 N. W. 2d 652.

No. 246, Mise. Austin  v . Nels on , Warden . C. A. 
9th Cir. Certiorari denied.

No. 300, Mise. Gable  v . Oklaho ma . Ct. Crim. App. 
Okla. Certiorari denied.
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No. 302, Mise. Keys  v . Dunba r  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 405 F. 2d 955.

No. 331, Mise. Moreno  v . California . Ct. App. 
Cal., 4th App. Dist. Certiorari denied.

No. 339, Mise. Fink  v . New  York . Ct. App. N. Y. 
Certiorari denied.

No. 340, Mise. Cook  v . Crave n , Warden . C. A. 9th 
Cir. Certiorari denied.

No. 346, Mise. Will iams  v . Schnec kloth , Cons er -
vatio n  Center  Supe rinten dent . Sup. Ct. Cal. Cer-
tiorari denied.

No. 348, Mise. Pis ani  v . Warden , Maryland  Peni -
tenti ary . C. A. 4th Cir. Certiorari denied.

No. 355, Mise. Cast ruit a  v . California . Sup. Ct. 
Cal. Certiorari denied.

No. 360, Mise. Gerardi  v . Sipos  et  al . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 361, Mise. Steigler  v . Supe rior  Court  of  Dela -
ware , County  of  New  Castle , et  al . Sup. Ct. Del. 
Certiorari denied. William E. Taylor, Jr., and Alfred J. 
Lindh for petitioner. Reported below :---- Del.----- , 252
A. 2d 300.

No. 366, Mise. Teasle y v . United  States . C. A. 
7th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, and Beatrice Rosen-
berg for the United States. Reported below: 408 F. 2d 
1012.



ORDERS 881

396 U. S. October 20, 1969

No. 378, Mise. Pagan  v . La Valle e , Warden . C. A. 
2d Cir. Certiorari denied.

No. 379, Mise. Clark  v . Turner , Warden . C. A. 
10th Cir. Certiorari denied.

No. 381, Mise. Pepit one  v . Field , Men 's Colony  
Supe rint ende nt . Sup. Ct. Cal. Certiorari denied.

No. 387, Mise. Conti  v . Supe rior  Court  of  Cali -
fornia , Count y  of  Los  Angeles , et  al . Sup. Ct. Cal. 
Certiorari denied.

No. 388, Mise. Daniel  v . Mc Mann , Warden . C. A. 
2d Cir. Certiorari denied.

No. 244, Mise. Boyden  v . United  States . C. A. 9th 
Cir. Certiorari denied. Mr . Justice  Marshall  took 
no part in the consideration or decision of this petition. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, and Beatrice Rosenberg for the United States. 
Reported below: 407 F. 2d 140.

No. 338, Mise. Gambale  v . Massac husetts . Sup. 
Jud. Ct. Mass. Certiorari denied. Mr . Justice  Black  
and Mr . Justice  Douglas  are of the opinion that cer-
tiorari should be granted. Robert H. Quinn, Attorney- 
General of Massachusetts, John Wall, Assistant Attorney 
General, and Lawrence P. Cohen, Deputy Assistant At-
torney General, for respondent. Reported below: 355 
Mass. 395, 245 N. E. 2d 246.

Rehearing Denied
No. 574, October Term, 1968. United  States  v . 

Esta te  of  Grace  et  al ., 395 U. S. 316. Petition for re-
hearing denied. The  Chief  Just ice  and Mr . Justic e  
Stew art  took no part in the consideration or decision of 
this petition.
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Miscellaneous Orders
No. ---- . Provi dence  & Worces ter  Railroad  Co .,

now  Providence  & Worces ter  Co . v . United  State s  
et  al . D. C. S. D. N. Y. Motion of Providence & 
Worcester Railroad Co., now known as Providence & 
Worcester Co., for an extension of time to docket its 
appeal from the judgment of the United States District 
Court for the Southern District of New York entered on 
the 28th day of April 1969 granted, and the time for 
docketing said appeal extended to the date when appeals 
from the decree by said court dated September 11, 1969, 
are required to be docketed or, if no appeal is noted, until 
December 15, 1969. Harold I. Meyerson on the motion. 
Reported below: 300 F. Supp. 185.

No.---- . Mosko witz  v . Power  et  al . Ct. App. N. Y.
Application for temporary restraining order presented to 
Mr . Just ice  Harlan , and by him referred to the Court, 
denied. Louis J. Lefkowitz, Attorney General of New 
York, Samuel Hirshowitz, First Assistant Attorney Gen-
eral, and Philip Kahaner and Robert S. Hammer, Assist-
ant Attorneys General, for respondents Power et al., 
and Joseph Slavin and Eugene Victor for respondent 
Lerner, in opposition.

No. ---- . Grove  Press , Inc . v . Brockett  et  al .
D. C. E. D. Wash. Application for temporary stay pre-
sented to Mr . Justic e Douglas , and by him referred to 
the Court, denied. Stanley Fleishman and Edward 
de Grazia for applicant.

No. 71. Gutknecht  v . Unite d  States . C. A. 8th 
Cir. [Certiorari granted, 394 U. S. 997.] Motion of 
Michael E. Tigar for leave to argue pro hac vice granted. 
Melvin L. Wulf on the motion.
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No.---- . Licat a  v . Unite d  States . C. A. 9th Cir.
Petition presented to Mr . Justi ce  Douglas  for rehearing 
from his denial of bail, and by him referred to the Court, 
denied. The  Chief  Justic e took no part in the con-
sideration or decision of this petition. Russell E. Parsons 
and John J. Hooker, Sr., for petitioner.

No.---- . Hunt  v . Eyman , Warden , et  al . Petition
presented to Mr . Justi ce  Douglas  for rehearing from his 
denial of petition for writ of habeas corpus, and by him 
referred to the Court, denied. The  Chief  Justi ce  took 
no part in the consideration or decision of this petition.

No. 632. Alexa nder  et  al . v . Holmes  County  
Board  of  Education  et  al . C. A. 5th Cir. [Certiorari 
granted, ante, p. 802.] Motions of National Education 
Assn, and Tennessee Federation for Constitutional Gov-
ernment for leave to file briefs as amici curiae granted. 
Richard B. Sobol and David Rubin on the motion for 
National Education Assn.

No. 674. Henry  I. Siegel  Co., Inc . v . Nation al  
Labor  Relati ons  Board  et  al . C. A. D. C. Cir. Appli-
cation for stay presented to Mr . Justice  Dougla s , and 
by him referred to the Court, denied. The  Chief  Jus -
tice  took no part in the consideration or decision of 
this application. Osmond K. Fraenkel for applicant.

No. 727. Vale  v . Louisi ana . Appeal from Sup. Ct. 
La. [Probable jurisdiction postponed, ante, p. 813.] 
Motion of appellant for appointment of counsel granted. 
It is ordered that Eberhard P. Deutsch, Esquire, of New 
Orleans, Louisiana, a member of the Bar of this Court, 
be, and he is hereby, appointed to serve as counsel for 
appellant in this case.
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No. 147, Mise. Slaught er  v . Califo rnia  et  al . 
C. A. 9th Cir. Petition presented to Mr . Justice  Doug -
las  for rehearing from his denial of an injunction, and 
by him referred to the Court, denied.

No. 608, Mise. Baker  v . Beto , Correc tions  Direc -
tor , et  al . Motion for leave to file petition for writ of 
habeas corpus denied. Treating the papers submitted as 
a petition for writ of certiorari, certiorari denied.

Probable Jurisdiction Noted or Postponed*

No. 369. American  Farm  Lines  v . Black  Ball  
Freig ht  Service  et  al .; and

No. 382. Inters tate  Commerce  Commis si on  v . 
Black  Ball  Freight  Servic e et  al . Appeals from 
D. C. W. D. Wash. Probable jurisdiction noted. Cases 
consolidated and a total of one hour allotted for oral 
argument. Joseph A. Califano, Jr., John D. Hawke, Jr., 
and William L. Peterson, Jr., for appellant in No. 369, 
and Robert W. Ginnane and A rthur J. Cerra for appellant 
in No. 382. Peter T. Beardsley and Nelson J. Cooney 
for Black Ball Freight Service et al., William H. Demp-
sey, Jr., for Consolidated Freight ways Corp, of Delaware 
et al., James W. Wrape and Robert E. Joyner for United 
Transports, Inc., and Ed White and James E. Nelson for 
Atchison, Topeka & Sante Fe Railway Co., appellees in 
both cases. Solicitor General Griswold filed a memo-
randum for the United States in both cases. Reported 
below: 298 F. Supp. 1006.

*[Rep o rt er ’s Not e : An order postponing further consideration 
of question of jurisdiction to hearing of case on merits in No. 330, 
United States v. Eisdorf er, issued on October 27, 1969, was revoked 
the same day.]
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No. 399. Rowan , dba  Ameri can  Book  Service , et  al . 
v. United  States  Post  Off ice  Departme nt  et  al . Ap-
peal from D. C. C. D. Cal. Probable jurisdiction noted. 
Joseph Taback for appellants. Solicitor General Gris-
wold, Assistant Attorney General Ruckelshaus, and 
Robert V. Zener for appellees. Reported below: 300 
F. Supp. 1036.

No. 85, Mise. In  re  Winshi p . Appeal from Ct. App. 
N. Y. Probable jurisdiction noted. Motion for leave 
to proceed in forma pauperis granted and case transferred 
to appellate docket. William E. Hellerstein for ap-
pellant. J. Lee Rankin and Stanley Buchsbaum in 
opposition.

Certiorari Granted. (See also No. 419, ante, p. 13.)
No. 403. Unite d  States  v . Van  Leeuw en . C. A. 

9th Cir. Motion of respondent for leave to proceed 
in forma pauperis granted. Certiorari granted. Solicitor 
General Griswold, Assistant Attorney General Wilson, 
Beatrice Rosenberg, and Sidney M. Glazer for the United 
States. Richard James Waters for respondent. Re-
ported below: 414 F. 2d 758.

No. 445. Standa rd  Indus trie s , Inc . v . Tigrett  In -
dustries , Inc ., et  al . C. A. 6th Cir. Certiorari granted. 
Maximilian Bader and I. Walton Bader for petitioner. 
Ralph W. Kalish for respondents. Reported below: 411 
F. 2d 1218.

Certiorari Denied. (See also No. 430, ante, p. 18;
and No. 608, Mise., supra.)

No. 360. Mancuso  v . Fraiman . Ct. App. N. Y. 
Certiorari denied. Fabian G. Palomino and Jeremiah B. 
Bloom for petitioner.
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No. 58. Brothe rhood  of  Locomotive  Firemen  & 
Enginemen  v . Elgi n , Joliet  & Easte rn  Railw ay  Co . 
C. A. 7th Cir. Certiorari denied. Alex Elson and 
Harold C. Heiss for petitioner. Harlan L. Hackbert for 
respondent. Reported below: 404 F. 2d 80. [For earlier 
order herein, see 395 U. S. 931.]

No. 352. Stice  v . State  Board  of  Bar  Examiners  
of  Kansas . Sup. Ct. Kan. Certiorari denied. John S. 
Carroll for petitioner. Kent Frizzell, Attorney General 
of Kansas, and J. Richard Foth and Richard H. Seaton, 
Assistant Attorneys General, for respondent.

No. 355. Hayer , aka  Hagan , et  al . v . New  York . 
Ct. App. N. Y. Certiorari denied. Edward Bennett 
Williams, Harold Ungar, and Patrick M. Wall for peti-
tioners. Frank S. Hogan and H. Richard Uviller for re-
spondent. Reported below: 24 N. Y. 2d 395, 248 N. E. 
2d 588.

No. 378. Beal  v . Portsm outh  Salva ge  Co ., Inc . 
Sup. Ct. App. Va. Certiorari denied. Jerrold G. Wein-
berg for petitioner. John W. Winston for respondent.

No. 394. Delia  v . Court  of  Comm on  Pleas  of  
Cuyaho ga  County  et  al . C. A. 6th Cir. Certiorari 
denied. Alan M. Wolk for petitioner. John T. Cor-
rigan and John L. Dowling for Court of Common Pleas 
of Cuyahoga County, and Joseph L. Newman for Shaker 
Air Conditioning Co., respondents.

No. 408. Scudder  v . Commi ssi oner  of  Internal  
Reve nue . C. A. 6th Cir. Certiorari denied. Gordon 
B. Davidson for petitioner. Solicitor General Griswold, 
Assistant Attorney General Walters, Joseph M. Howard, 
and Carolyn R. Just for respondent. Reported below: 
405 F. 2d 222.
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No. 407. Scalf  v . Bennet t , Warden . C. A. 8th 
Cir. Certiorari denied. James R. McManus for peti-
tioner. Reported below: 408 F. 2d 325.

No. 415. Parker  v . Virgini a . Sup. Ct. App. Va. 
Certiorari denied. William H. Colona, Jr., for petitioner.

No. 417. Gordo n v . Ohio . Sup. Ct. Ohio. Cer-
tiorari denied. Abraham. Gertner for petitioner. Shelby 
V. Hutchins for respondent.

No. 422. Califor nia  Co ., now  Chevron  Oil  Co ., 
et  al . v. Kuchenig . C. A. 5th Cir. Certiorari denied. 
Lawrence K. Benson for California Co., and Jack P. F. 
Gremillion, Attorney General of Louisiana, and John L. 
Madden and Edward M. Carmouche, Assistant Attorneys 
General, for Louisiana State Mineral Board, petitioners. 
Reported below: 410 F. 2d 222.

No. 423. Powell  v . United  States . C. A. 5th Cir. 
Certiorari denied. William C. Calhoun for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Roger A. Pauley for the 
United States. Reported below: 413 F. 2d 1030.

No. 425. Hughes  v . Standidge . Sup. Ct. La. Cer-
tiorari denied. Floyd J. Reed for petitioner. Reported 
below: 254 La. 6, 222 So. 2d 64.

No. 429. Brotherhood  of  Rail wa y , Airli ne  & 
Stea ms hip  Clerk s , Freig ht  Handler s , Express  & 
Station  Empl oyes  v . Atchison , Topeka  & Santa  Fe  
Railw ay  Co . et  al . C. A. 7th Cir. Certiorari denied. 
Edward J. Hickey, Jr., William J. Hickey, and William J. 
Donion for petitioner. 8. R. Brittingham, Jr., and 
C. G. Niebank, Jr., for respondents. Reported below: 
410 F. 2d 520.
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No. 285. Federal  Broadca sting  Syste m , Inc . v . 
Federal  Comm unica tio ns  Commis sion ; and

No. 532. Star  Tele visi on , Inc ., et  al . v . Federal  
Communicati ons  Commis sion  et  al . C. A. D. C. Cir. 
Certiorari denied. The  Chief  Just ice  took no part in 
the consideration or decision of these petitions. Edward 
J. Grenier, Jr., for petitioner in No. 285, and Benedict P. 
Cottone and John C. Eldridge for petitioners in No. 532. 
Solicitor General Griswold, Assistant Attorney General 
McLaren, Howard E. Shapiro, Henry Geller, John H. 
Conlin, and Lenore G. Ehrig for respondent Federal Com-
munications Commission in both cases, and Thomas N. 
Dowd, Harold David Cohen, and J. Laurent Scharff for 
respondent Flower City Television Corp., in No. 532. 
Reported below: 135 U. S. App. D. C. 71, 416 F. 2d 1086.

No. 357. General  Telepho ne  Comp any  of  Cali -
forni a  et  al . v. Federal  Communic ations  Comm is -
sion  et  al .; and

No. 450. National  Ass ociat ion  of  Regulatory  
Utilit y  Commis sione rs  v . Federa l  Communicati ons  
Commis sion  et  al . C. A. D. C. Cir. Certiorari denied. 
The  Chief  Justic e and Mr . Justice  Douglas  took no 
part in the consideration or decision of these petitions. 
Victor H. Kramer and Melvin Spaeth for General Tele-
phone Company of California et al., Edmund E. Harvey 
and Lloyd D. Young for United Inter-Mountain Tele-
phone Co. et al., and Hugh B. Cox for Chesapeake & 
Potomac Telephone Company of Virginia et al., peti-
tioners in No. 357; and Paul Rodgers for petitioner in 
No. 450. Solicitor General Griswold, Assistant Attorney 
General McLaren, Henry Geller, John H. Conlin, and 
Lenore G. Ehrig for respondents Federal Communications 
Commission et al., in both cases. Reported below: 134 
U. S. App. D. C. 116, 413 F. 2d 390.
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No. 386. Intern atio nal  Ass ociati on  of  Machin -
ist s , Distri ct  Lodge  94, AFL-CIO, et  al . v . Nation al  
Labor  Relations  Board  et  al . C. A. D. C. Cir. Cer-
tiorari denied. The  Chief  Justice  took no part in the 
consideration or decision of this petition. Herbert M. 
Ansell, Abe Levy, and Plato E. Papps for petitioners. 
Solicitor General Griswold, Arnold Ordman, Dominick 
L. Manoli, Norton J. Come, and Linda Sher for National 
Labor Relations Board, Richard W. Lund, Paul R. Wat-
kins, Dana Latham, and Henry J. Steinman for Lou 
Ehlers Cadillac, and Henry W. Low and Edward A. 
McDermott for Thomas Cadillac, Inc., respondents. Re-
ported below: 134 U. S. App. D. C. 239, 414 F. 2d 1135.

No. 329. Mancus i, Warden  v . Pugac h . C. A. 2d 
Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Mr . Justi ce  Mar -
shall  took no part in the consideration or decision of this 
motion and petition. Louis J. Lefkowitz, Attorney Gen-
eral of New York, Samuel A. Hirshowitz, First Assistant 
Attorney General, and Brenda Soloff, Assistant Attorney 
General, for petitioner. Reported below: 411 F. 2d 177.

No. 397. Holdin g v . Holdin g . Sup. Ct. App. Va. 
Motion to dispense with printing petition for writ of 
certiorari granted. Certiorari denied.

No. 406. Woodw ard  v . Laws on  et  al . Sup. Ct. Ga. 
Motion to dispense with printing petition for writ of 
certiorari granted. Certiorari denied. Reported below: 
225 Ga. 261, 167 S. E. 2d 660.

No. 127, Mise. Gendron  et  al . v . Illinois . Sup. Ct. 
Ill. Certiorari denied. Bernard J. M oilman for peti-
tioners. Reported below: 41 Ill. 2d 351, 243 N. E. 2d 
208.
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No. 110, Mise. Oughton  v. Unite d  State s . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 128, Mise. Ruffi n  v . New  York . Ct. App. N. Y. 
Certiorari denied.

No. 129, Mise. Lainhart  v . United  State s . C. A. 
5th Cir. Certiorari denied. Gordon Gooch for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, Beatrice Rosenberg, and Roger A. Pauley 
for the United States. Reported below: 400 F. 2d 449 
and 409 F. 2d 5.

No. 135, Mise. Bandy  v . United  States . C. A. 8th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 408 F. 2d 518.

No. 144, Mise. Taylor  v . Califo rnia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 146, Mise. Gadso n v . United  Stat es . C. A. 
D. C. Cir. Certiorari denied. George B. Mickum III 
for petitioner. Solicitor General Grisivold, Assistant 
Attorney General Wilson, Jerome M. Feit, and Kirby W. 
Patterson for the United States.

No. 305, Mise. Ross v. Finch , Secretar y  of  Health , 
Educati on , and  Welfare . C. A. 4th Cir. Certiorari 
denied. John B. Culbertson for petitioner. Solicitor 
General Griswold, for respondent. Reported below: 408 
F. 2d 882.

No. 329, Mise. Mc Gurrin  v . Shovlin , State  Hos -
pital  Superintendent , et  al . C. A. 3d Cir. Certiorari 
denied.
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No. 150, Mise. Manning  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 320, Mise. Jackson  v . United  Stat es . C. A. 6th 
Cir. Certiorari denied. Kenneth S. Jacobs for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, Jerome M. Feit, and Edward Fenig for 
the United States. Reported below: 408 F. 2d 1000.

No. 327, Mise. Finley  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 342, Mise. Mitche ll  v . Fitz harris , Warden , 
et  al . C. A. 9th Cir. Certiorari denied.

No. 344, Mise. Scott  v . Hunt  Oil  Co . Sup. Ct. La. 
Certiorari denied.

No. 359, Mise. Cornitcher  v . Dwyer  et  al . C. A. 
3d Cir. Certiorari denied.

No. 362, Mise. Eaton  v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reuben A. Garland, Sr., for 
petitioner. Solicitor General Griswold, Assistant At-
torney General Wilson, and Beatrice Rosenberg for the 
United States. Reported below: 409 F. 2d 1355.

No. 363, Mise. Lazaroff  v . United  States . C. A. 
2d Cir. Certiorari denied. Archibald Palmer for peti-
tioner. Solicitor General Griswold for the United States. 
Reported below: 409 F. 2d 567.

No. 393, Mise. Davis  v . United  Stat es . C. A. 4th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Wilson, Beatrice Rosenberg, and 
Edward Fenig for the United States. Reported below: 
408 F. 2d 1073.
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No. 385, Mise. Wartson  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 400 F. 2d 25.

No. 386, Mise. Colem an  v . Salis bury , Correctional  
Superi ntendent . C. A. 6th Cir. Certiorari denied.

No. 392, Mise. Mink  v . Unite d States  Dis trict  
Court  for  the  Wes tern  Distr ict  of  Michigan  et  al . 
C. A. 6th Cir. Certiorari denied.

No. 394, Mise. Webster  v . Cox , Penit enti ary  Su -
perin tendent . C. A. 4th Cir. Certiorari denied.

No. 395, Mise. Gilre ath  v . Eyman , Warden . C. A. 
9th Cir. Certiorari denied. Reported below: 407 F. 2d 
811.

No. 397, Mise. Lawrenc e v . Calif ornia . Ct. App.
Cal., 1st App. Dist. Certiorari denied.

No. 399, Mise. Welch  v . Florida . Sup. Ct. Fla. 
Certiorari denied. Richard W. Ervin III for petitioner.

No. 403, Mise. Padgit t  v . Calif orni a . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported below: 
264 Cal. App. 2d 443, 70 Cal. Rptr. 345.

No. 404, Mise. Thom as  v . Calif ornia . Ct. App.
Cal., 4th App. Dist. Certiorari denied.

No. 407, Mise. Mason  v . Florida . Dist. Ct. App. 
Fla., 2d Dist. Certiorari denied. Reported below: 221 
So. 2d 10.
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No. 406, Mise. Semidey  v . Mc Kendri ck , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 410, Mise. Bolish  v . Maroney , Correcti onal  
Superi ntendent . C. A. 3d Cir. Certiorari denied. 
Reported below: 409 F. 2d 1404.

No. 413, Mise. Stone  v . Oklaho ma . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 448 P. 2d 
299.

No. 414, Mise. Stone  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 442 P. 2d 
519.

No. 415, Mise. Pena  v . Beto , Correct ions  Direc tor . 
C. A. 5th Cir. Certiorari denied.

No. 418, Mise. Palme r  v . La Vallee , Warden . C. A. 
2d Cir. Certiorari denied.

No. 419, Mise. Bates  v . New  York . Ct. App. N. Y. 
Certiorari denied.

No. 422, Mise. Stedtnitz  v . United  States . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, and Philip R. Mona-
han for the United States.

No. 433, Mise. Thomps on  v . Nevada . Sup. Ct. Nev. 
Certiorari denied. James D. Santini for petitioner. 
Addeliar D. Guy for respondent. Reported below: 85 
Nev. 134, 451 P. 2d 704.

No. 444, Mise. De Voe  v . Duncan . Sup. Ct. Fla. 
Certiorari denied.
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No. 443, Mise. Mc Donald  v . New  York . App. 
Term, Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. 
Frank S. Hogan and Michael R. Juviler for respondent.

No. 445, Mise. Wallace  v . Rundle , Correction al  
Superi ntende nt . C. A. 3d Cir. Certiorari denied.

No. 447, Mise. Mc Gucken  v . United  States . Ct. 
Cl. Certiorari denied. Donald H. Dalton for petitioner. 
Solicitor General Griswold, for the United States. Re-
ported below: 187 Ct. Cl. 284, 407 F. 2d 1349.

No. 455, Mise. Sylvia  v . Calif orni a . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 459, Mise. Edwa rds  v . Unite d  States . C. A. 
6th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, Beatrice Rosenberg, 
and Edward Fenig for the United States.

No. 461, Mise. Lewi s v . Mc Mann , Warden . C. A. 
2d Cir. Certiorari denied.

No. 464, Mise. Willi ams  v . United  States . C. A. 
6th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 470, Mise. Bout wel l  v . Simp son , Warden . 
C. A. 5th Cir. Certiorari denied. Reported below: 408 
F. 2d 629.

No. 473, Mise. Walker  v . Wainwright , Correct ions  
Direc tor . C. A. 5th Cir. Certiorari denied. Reported 
below: 409 F. 2d 1311.
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No. 474, Mise. James  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 476, Mise. Young  v . Coiner , Warden . C. A. 
4th Cir. Certiorari denied.

No. 478, Mise. Fink  v . Heyd , Sheriff . C. A. 5th 
Cir. Certiorari denied. Reported below: 408 F. 2d 7.

No. 479, Mise. De Vargas  v . Immigr ation  and  Nat -
urali zation  Service . C. A. 5th Cir. Certiorari denied. 
Albert Armendariz for petitioner. Solicitor General 
Griswold, Assistant Attorney General Wilson, and 
Beatrice Rosenberg for respondent. Reported below: 
409 F. 2d 335.

No. 493, Mise. Nelson  v . Pinto , Prison  Farm  Su -
per inte ndent . C. A. 3d Cir. Certiorari denied. Rob-
ert N. McAllister, Jr., for respondent. Reported below: 
409 F. 2d 842.

No. 496, Mise. Toliv er  v . Calif ornia . Ct. App. 
Cal., 3d App. Dist. Certiorari denied. Reported below: 
270 Cal. App. 2d 492, 75 Cal. Rptr. 819.

No. 527, Mise. Stebbins  v . State  Farm  Mutual  
Automobi le  Insurance  Co . et  al . C. A. D. C. Cir. 
Certiorari denied. Earle K. Shawe and Robert E. Ander-
son for State Farm Mutual Automobile Insurance Co. 
et al., Allan C. Swingle for Nationwide Mutual Insur-
ance Co. et al., and James F. Bromley for Keystone In-
surance Co. et al., respondents. Reported below: 134 
U. S. App. D. C. 193, 413 F. 2d 1100.

No. 522, Mise. Dearman  v . Kansas . Sup. Ct. Kan. 
Certiorari denied. Reported below: 203 Kan. 94, 453 
P. 2d 7.
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No. 482, Mise. Herndon  v . United  Stat es . C. A. 
6th Cir. Certiorari denied. F. M. Apicella for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, Beatrice Rosenberg, and Edward Fenig 
for the United States.

No. 553, Mise. Fuller  v . United  States . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, Jerome M. Feit, and 
Robert G. Maysack for the United States.

No. 521, Mise. Liley  v . Unit ed  States . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, Beatrice Rosenberg, and 
Robert G. Maysack for the United States.

No. 621, Mise. Chontos  v . Unite d  Stat es . C. A. 
5th Cir. Certiorari denied. Albert M. Horn for peti-
tioner. Solicitor General Griswold for the United States. 
Reported below: 411 F. 2d 251.

No. 730, Mise. Murph y  et  ux . v . U. S. Commis -
si oner  of  Detroit , Michi gan , et  al . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold for 
respondents.

No. 641, Mise. Murph y  v . Johnson , Clerk , U. S. 
Dis trict  Court . C. A. 6th Cir. Certiorari denied. 
Solicitor General Griswold for respondent.

No. 763, Mise. Murph y  v . United  Stat es . C. A. 
6th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 413 F. 2d 1129.
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No. 426, Mise. Duval  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Mr . Justi ce  Marshall  took 
no part in the consideration or decision of this petition. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Sidney M. Glazer for the 
United States.

No. 358, Mise. Warnock  v . Warnock . Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Mr . Justic e  
Douglas  is of the opinion that certiorari should be 
granted. Peter P. Barry for respondent.

No. 518, Mise. Dukes  v . United  States . C. A. 9th 
Cir. Certiorari denied. Mr . Justice  Marsha ll  took 
no part in the consideration or decision of this petition. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Mervyn Hamburg for 
the United States. Reported below: 407 F. 2d 863.

October  31, 1969

Dismissal Under Rule 60
No. 1098, Mise. Gill ingham  v . Supre me  Court  of  

Texas . Motion for leave to file petition for writ of 
mandamus dismissed pursuant to Rule 60 of the Rules 
of this Court.

November  6, 1969

Dismissals Under Rule 60

No. 704, Mise. Hoski ns  v . Florida . Dist. Ct. App. 
Fla., 1st Dist. Petition for writ of certiorari dismissed 
pursuant to Rule 60 of the Rules of this Court. John 
D. Buchanan, Jr., for petitioner. Reported below: 221 
So. 2d 447.
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No. 649, Mise. Aros -Gonzales  v . United  Stat es . 
C. A. 9th Cir. Petition for writ of certiorari dismissed 
pursuant to Rule 60 of the Rules of this Court. Solici-
tor General Griswold, Assistant Attorney General Wilson, 
Beatrice Rosenberg, and Roger A. Pauley for the United 
States. Reported below: 411 F. 2d 1224.

November  10, 1969

Miscellaneous Orders
No. 1173, October Term, 1968. Jones  v . Illi nois  By  

Its  Elector al  Board , 395 U. S. 162. Motion to require 
state and local officials of Illinois promptly to conduct an 
election for office of Lieutenant Governor of Illinois de-
nied. The  Chief  Justi ce  took no part in the considera-
tion or decision of this motion. William J. Scott, Attor-
ney General of Illinois, and Francis T. Crowe, Herman 
Tavins, and A. Zola Groves, Assistant Attorneys General, 
in opposition.

No. 11. Samuel s et  al . v . Mackell , Dis trict  At -
torney  of  Queens  County , et  al . Appeal from D. C. 
S. D. N. Y. Motion of appellants to strike brief of ap-
pellee Mackell denied. Victor Rabinowitz on the motion. 
Thomas J. Mackell, pro se, in opposition. [For earlier 
orders herein, see, e. g., 395 U. S. 957.]

No. 13. Maxwe ll  v . Bisho p, Penitent iary  Super -
inte ndent . C. A. 8th Cir. Motion of Gerald H. Gott-
lieb and Earl Klein, pro sese, for leave to file the amici 
curiae brief in the case of Boykin v. Alabama, No. 642, 
October Term, 1968, in this case, denied. [For earlier 
orders herein, see, e. g., 395 U. S. 918.]

No. 429, Mise. Szij arto  v. Oberh aus er  et  al . C. A. 
9th Cir. Application for bail presented to Mr . Justi ce  
Brennan , and by him referred to the Court, denied.
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No. 84. Unite d  States  v . Jorn . Appeal from D. C. 
Utah. [Probable jurisdiction noted, ante, p. 810.] Mo-
tion of appellee for the appointment of counsel granted. 
It is ordered that Denis R. Morrill, Esquire, of Salt Lake 
City, Utah, be, and he is hereby, appointed to serve as 
counsel in this case.

No. 540. Rosado  et  al . v . Wyman , Commis sioner  
of  Socia l  Services  of  New  York , et  al . C. A. 2d Cir. 
[Certiorari granted, ante, p. 815.] Motion of People for 
Adequate Welfare for leave to file a brief as amicus 
curiae granted. Floyd Sarisohn on the motion.

No. 453, Mise. Sierras  v . United  States . Motion 
for leave to file petition for writ of certiorari denied. 
Solicitor General Griswold for the United States in 
opposition.

No. 584, Mise. West  v . Lloyd , Correcti onal  Super -
inten dent , ET AL. ;

No. 595, Mise. Mc Garry  v . Hocker , Warden ;
No. 610, Mise. Thomps on  v . North  Carolina ;
No. 698, Mise. Meek  v . Thomas , Judge , et  al . ; and
No. 810, Mise. Watkins  v . Bounds , Correcti on  

Commi ss ioner . Motions for leave to file petitions for 
writs of habeas corpus denied.

No. 701, Mise. Walsh  v . U. S. Dis trict  Court  for  
the  East ern  Dis trict  of  Californi a  et  al . Motion 
for leave to file petition for writ of mandamus and/or 
prohibition denied. Solicitor General Griswold for the 
United States in opposition.

No. 843, Mise. Wendt  v . Dill in  et  al ., Judges , U. S. 
Dist rict  Court . Motion for leave to file petition for 
writ of mandamus denied.
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Probable Jurisdiction Noted
No. 560, Mise. Lewis  et  al . v . Montgome ry , Di-

rect or , Calif ornia  Depart ment  of  Social  Welf are , 
et  al . Appeal from D. C. N. D. Cal. Motion of appel-
lants for leave to proceed in forma pauperis granted. 
Probable jurisdiction noted and case transferred to appel-
late docket. Rubin Tepper and Steven J. Antler for 
appellants. Thomas C. Lynch, Attorney General of 
California, and Elizabeth Palmer and Jay S. Linderman, 
Deputy Attorneys General, for appellees. Solicitor Gen-
eral Griswold, Assistant Attorney General Ruckelshaus, 
and A lan S. Rosenthal for the United States as amicus 
curiae in support of appellants. Reported below: 312 
F. Supp. 197.

Certiorari Granted. (See also No. 439, ante, p. 23.)
No. 175. Moragne  v . States  Marine  Lines , Inc ., 

et  al . C. A. 5th Cir. Certiorari granted. Charles Jay 
Hardee, Jr., for petitioner. Willia.m A. Gillen for States 
Marine Lines, Inc., and George Ericksen for Gulf Florida 
Terminal Co., respondents. Reported below: 409 F. 2d 
32.

No. 440. National  Labor  Relatio ns  Board  v . Ray -
theon  Co . et  al . C. A. 9th Cir. Certiorari granted. 
Solicitor General Grisivold, Arnold Ordman, Dominick L. 
Manoli, and Norton J. Come for petitioner. Charles H. 
Resnick for respondent Raytheon Co. Reported below: 
408 F. 2d 681.

No. 81, Mise. Chamb ers  v . Maroney , Correcti onal  
Superi ntendent . C. A. 3d Cir. Motion for leave to 
proceed in forma pauperis granted. Certiorari granted 
and case transferred to appellate docket. Robert W. 
Duggan for respondent. Reported below: 408 F. 2d 
1186.
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No. 477. Atlant ic Coast  Line  Railroad  Co . v . 
Brotherhood  of  Locomotive  Engineers  et  al . C. A. 
5th Cir. Certiorari granted. Mr . Just ice  Marsh all  
took no part in the consideration or decision of this peti-
tion. Dennis G. Lyons, Frank X. Friedmann, Jr., 
David M. Foster, John W. Weldon, and John S. Cox 
for petitioner. Allan Milledge and Richard L. Horn for 
respondents.

Certiorari Denied. (See also No. 434, ante, p. 22; No. 
474, ante, p. 24; No. 482, ante, p. 25; No. 502, ante, 
p. 25; and No. 632, Mise., ante, p. 23.)

No. 146. Kern  et  al . v . Whirl . C. A. 5th Cir. 
Certiorari denied. B. Jeff Crane, Jr., for Kern, and Sam 
H. Hood, Jr., for Fidelity & Deposit Co. of Maryland, 
petitioners. Charles Kipple for respondent. Reported 
below: 407 F. 2d 781.

No. 187. A & S Tropi cal , Inc . v . Hiram  Walke r , 
Inc ., et  al . C. A. 5th Cir. Certiorari denied. Milton 
E. Grusmark and Natalie Baskin for petitioner. James 
C. McKay and George V. Allen, Jr., for Hiram Walker, 
Inc., and George H. Salley and Paul D. Barns, Jr., for 
South Florida Liquor Distributors, Inc., respondents. 
Reported below: 407 F. 2d 4.

No. 245. Derr ington  v . City  of  Portland . Sup. 
Ct. Ore. Certiorari denied. Frank M. lerulli for peti-
tioner. Marian C. Rushing for respondent. Reported 
below: 253 Ore. 289, 451 P. 2d 111.

No. 400. Fowler  et  al . v . City  of  Charlotte sville  
et  al . Corp. Ct. of Charlottesville, Va. Certiorari de-
nied. D. Nelson Sutton for petitioners. George Gilmer 
for respondents.
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No. 290. Blount , Postmast er  General  v . United  
Federat ion  of  Postal  Clerk s , AFL-CIO, et  al . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Ruckelshaus, Alan S. 
Rosenthal, and Ralph A. Fine for petitioner. Herbert 
S. Thatcher and Donald M. Murtha for respondents. 
Reported below: 133 U. S. App. D. C. 176, 409 F. 2d 462.

No. 310. United  States  for  the  Use  of  Moore  et  
al . v. General  Insu ranc e  Company  of  Ameri ca . C. A. 
5th Cir. Certiorari denied. Artie P. Stephens for peti-
tioners. M. R. Irion for respondent. Reported below: 
406 F. 2d 442.

No. 438. Sears , Roebuc k  & Co. v. Hannigan  et  al . 
C. A. 7th Cir. Certiorari denied. Burton Y. Weitzen- 
jeld for petitioner. W. P. Butler for respondents. Re-
ported below: 410 F. 2d 285.

No. 442. Conra d  v . Graf  Bros ., Inc ., et  al . C. A. 
1st Cir. Certiorari denied. Lawrence F. O’Donnell for 
petitioner. Stanley M. Epstein for respondents. Re-
ported below: 412F. 2d 135.

No. 443. Continental  Insur ance  Co. v. National  
Labor  Relat ions  Board . C. A. 2d Cir. Certiorari de-
nied. Frederick T. Shea and Irving Brand for petitioner. 
Solicitor General Griswold, Arnold Ordman, Dominick L. 
Manoli, and Norton J. Come for respondent. Reported 
below: 409 F. 2d 727.

No. 452. Hale  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. H. II. Gearinger for petitioner. So-
licitor General Griswold, Assistant Attorney General 
Wilson, and Philip R. Monahan for the United States. 
Reported below: 410 F. 2d 147.
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No. 446. Lang  et  al . v . Thomps on  et  al . Sup. Ct. 
Ill. Certiorari denied. Timothy W. Swain for peti-
tioners. Kenneth H. Lemmer for respondents.

No. 448. Farm ers ’ Cooperat ive  Comp res s  v . United  
Packi nghou se , Food  & Allied  Workers  Interna -
tio nal  Union , AFL-CIO, et  al . C. A. D. C. Cir. Cer-
tiorari denied. John Edward Price for petitioner. 
Eugene Cotton, Richard F. Watt, and Michael H. Gottes-
man for United Packinghouse, Food & Allied Workers 
International Union, AFL-CIO, and Solicitor General 
Griswold, Arnold Ordman, Dominick L. Manoli, Norton 
J. Come, and Linda Sher for National Labor Relations 
Board, respondents. Reported below: 135 U. S. App. 
D. C. Ill, 416 F. 2d 1126.

No. 459. Knight  v . United  States ; and
No. 460. Chapm an  et  al . v . United  States . C. A. 

5th Cir. Certiorari denied. Joseph H. Davis for peti-
tioner in No. 459 and for petitioners in No. 460. Solic-
itor General Griswold for the United States in both cases. 
Reported below: No. 459, 413 F. 2d 445; No. 460, 413 
F. 2d 440.

No. 454. Martire  v . Laborers ’ Local  Union  1058 
et  al . C. A. 3d Cir. Certiorari denied. J. M. Maurizi 
for petitioner. William T. Coleman, Jr., and Leo I. 
Shapiro for respondents. Reported below: 410 F. 2d 32.

No. 461. Hevi -Duty  Electric  Co., A Divis ion  of  
Sola  Basic  Industri es , Inc . v . National  Labor  Rela -
tions  Board . C. A. 4th Cir. Certiorari denied. Her-
bert P. Wiedemann for petitioner. Solicitor General 
Griswold, Arnold Ordman, Dominick L. Manoli, Norton 
J. Come, and Linda Sher for respondent. Reported be-
low: 410 F. 2d 757.
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No. 463. Johnson  v . Stucker , Reformatory  Super -
intendent . Sup. Ct. Kan. Certiorari denied. Melvin 
L. Wulf and Eleanor Holmes Norton for petitioner. 
J. Richard Foth, Edward G. Collister, Jr., and Ray L. 
Borth, Assistant Attorneys General of Kansas, for re-
spondent. Reported below: 203 Kan. 253, 453 P. 2d 35.

No. 455. Ones ti  v . United  States . C. A. 7th Cir. 
Certiorari denied. Julius Lucius Echeles for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 411 F. 2d 783.

No. 465. Serzysko  v . Chase  Manhattan  Bank . 
C. A. 2d Cir. Certiorari denied. Arthur C. Fink for 
petitioner. A. Donald MacKinnon for respondent. Re-
ported below: 409 F. 2d 1360.

No. 466. St . Hele na  Parish  School  Board  et  al . 
v. Hall  et  al . C. A. 5th Cir. Certiorari denied. Jack 
P. F. Gremillion, Attorney General of Louisiana, John F. 
Ward, Jr., Harry Kron, Jr., Bernard Boudreaux, Thomp-
son Clarke, Albin Lassiter, Richard Kilbourne, E. O. 
Ware III, Leonard E. Yokum, Frank Salter, Charles Rid-
dle, and Nolan Edwards for petitioners. Solicitor Gen-
eral Griswold and Assistant Attorney General Leonard 
for respondent United States. Mr. Gremillion and Vic-
tor A. Sachse filed a brief for the State of Louisiana as 
amicus curiae in support of the petition. Reported 
below: 417 F. 2d 801.

No. 469. National  Labor  Rela tio ns  Board  v . Peps i-
Cola  Buffalo  Bottling  Co . et  al . C. A. 2d Cir. Cer-
tiorari denied. Solicitor General Griswold, Arnold Ord-
man, Dominick L. Manoli, Norton J. Come, and Linda 
Sher for petitioner. Stuart Goldstein for respondents. 
Reported below: 409 F. 2d 676.
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No. 467. Kaufman  v . Asso ciati on  of  the  Bar  of  
the  City  of  New  York . App. Div., Sup. Ct. N. Y., 1st 
Jud. Dept. Certiorari denied. Morton Liftin for peti-
tioner. John G. Bonomi and Michael Franck for 
respondent.

No. 468. Seguros  Tepe yac , S. A. Compania  Mexi - 
cana  de  Seguros  General es  v . Jernigan . C. A. 5th 
Cir. Certiorari denied. Edward Gallagher for peti-
tioner. Cornelius C. O’Brien, Jr., for respondent. Re-
ported below: 410 F. 2d 718.

No. 470. Conversano  v. United  States . C. A. 3d 
Cir. Certiorari denied. Robert A. Polin for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Edward Fenig for the 
United States. Reported below: 412 F. 2d 1143.

No. 471. Lynch  v . Indiana . Sup. Ct. Ind. Certi-
orari denied. James Manahan for petitioner. Theodore 
L. Sendak, Attorney General of Indiana, and William F. 
Thompson, Deputy Attorney General, for respondent. 
Reported below: ----Ind.----- , 245 N. E. 2d 334.

No. 472. In re  Seme l . C. A. 3d Cir. Certiorari 
denied. Reported below: 411 F. 2d 195.

No. 473. Lyn -Bev  Develop ment , Inc . v . Commer -
cial  National  Bank  et  al . Ct. App. Cal., 4th App. 
Dist. Certiorari denied. Tyler Abell for petitioner.

No. 483. Atlantic  Richfi eld  Co. et  al . v . Hilto n  
et  al . Ct. Civ. App. Tex., 12th Sup. Jud. Dist. Cer-
tiorari denied. Jack W. Flock for petitioners. Edward 
Kliewer, Jr., for respondents. Reported below: 437 
S. W. 2d 347.
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No. 478. Sachs  et  al . v . United  States . C. A. 8th 
Cir. Certiorari denied. Edward Bennett Williams, 
Steven M. Umin, Morris A. Shenker, and Bernard J. 
Mellman for petitioners. Solicitor General Griswold, 
Assistant Attorney General Wilson, Beatrice Rosenberg, 
and Kirby W. Patterson for the United States. Re-
ported below: 412 F. 2d 357.

No. 481. Noble  Drilli ng  Corp . v . Smith . C. A. 
5th Cir. Certiorari denied. W. Ford Reese for peti-
tioner. Reported below: 412 F. 2d 952.

No. 485. Galewi tz  et  ux . v . Comm is si oner  of  In -
ternal  Revenue . C. A. 2d Cir. Certiorari denied. 
Murray Kurman for petitioners. Solicitor General Gris-
wold, Assistant Attorney General Walters, and Michael 
B. Arkin for respondent. Reported below: 411 F. 2d 
1374.

No. 487. Wilkers on  et  al . v . Waterford  Park , Inc ., 
et  al . Sup. Ct. App. W. Va. Certiorari denied. Wil-
liamson Pell, Jr., for petitioners.

No. 489. Shelt on  et  al . v . City  of  Chicago  et  al . 
Sup. Ct. Ill. Certiorari denied. Bernard E. Epton and 
Alan R. Miller for petitioners. Raymond F. Simon and 
Marvin E. Aspen for City of Chicago, and Daniel P. 
Coman, Dean H. Bilton, and Thomas E. Brannigan for 
County of Cook, respondents. Reported below: 42 Ill. 
2d 468, 248 N. E. 2d 121.

No. 492. Sailors  Haven  Fire  Island , Inc . v . United  
Stat es . C. A. 2d Cir. Certiorari denied. Seymour S. 
Ross for petitioner. Solicitor General Griswold, Assist-
ant Attorney General Kashiwa, and Roger P. Marquis 
for the United States. Reported below: 412 F. 2d 347.
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No. 493. Snyder  v . United  States . C. A. 9th Cir. 
Certiorari denied. Burton Marks for petitioner. Solici-
tor General Griswold, Assistant Attorney General Wilson, 
Jerome M. Feit, and Kirby W. Patterson for the United 
States. Reported below: 413 F. 2d 288.

No. 494. Cole , Admini stratri x  v . Sunray  DX Oil  
Co . et  al . Sup. Ct. Okla. Certiorari denied. Thomas 
G. Smith for petitioner. John F. Curran for respondent 
Sunray DX Oil Co., and C. Harold Thweatt for respond-
ent Ambassador Oil Corp.

No. 501. Howell  v . Maryla nd . Ct. App. Md. 
Certiorari denied. Morgan L. Amaimo for petitioner.

No. 182. Security  Sewage  Equip ment  Co . v . 
Woodle . Sup. Ct. Ohio. Certiorari denied. Ralph 
Rudd for petitioner.

Mr . Justice  Black , dissenting.
Respondent Woodie, an attorney, sued petitioner, a 

corporation, for lawyer’s fees. The company defended 
in part on the ground that Woodie had been guilty of 
malpractice in rendering the contested services. The 
corporation also wanted to file a counterclaim for 
damages arising from this alleged malpractice, but the 
company’s lawyer would not do so. Petitioner was un-
able to find any lawyer who would file the claim and 
so the company’s manager, not himself a lawyer, filed 
a counterclaim. The trial court dismissed the pleading, 
apparently because it had not been prepared by a lawyer 
and under Ohio law corporations can appear in court only 
when represented by counsel.

After considerable procedural juggling the Supreme 
Court of Ohio dismissed the company’s appeal, stating 
that “no substantial constitutional question exists
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herein.” It is uncertain whether this dismissal rested 
on some state rule of appellate procedure, or whether 
the Supreme Court decided that petitioner did not have 
a right to present its claim without the assistance of 
a lawyer.

Petitioner argues that it has been denied due process 
of law and that, since a natural person could have 
presented this claim without counsel, it has been denied 
equal protection of the laws. A fundamental basis of 
our courts is that their doors are always open to suitors 
with arguable claims, and a decision denying a corpo-
ration the right to appear without counsel would present 
a substantial constitutional issue. Since the record is 
not altogether clear as to why the dismissal of the com-
pany’s claim was upheld, I would grant certiorari, vacate 
the judgment below, and remand the case to the Su-
preme Court of Ohio for clarification of the grounds of 
decision in this case.

No. 362. Reeve s v . Pacif ic  Far  East  Lines , Inc . 
Sup. Ct. Ore. Certiorari denied. Marvin S. Nepom for 
petitioner. Reported below: 253 Ore. 105, 452 P. 2d 313.

Mr . Justice  Black , with whom Mr . Justice  Brennan  
joins, dissenting.

I would grant certiorari and reverse. In its opinion 
below, the Oregon Supreme Court held that the existence 
of a causal link between a particular accident and a par-
ticular injury to a seaman is essentially a question for 
the medical witnesses and the judge and not for the 
jury. This holding is flatly contrary to the decision 
of this Court in Sentilles v. Inter-Caribbean Shipping 
Corp., 361 U. S. 107 (1959). In Sentilles we reversed 
a federal court of appeals for doing exactly what the 
Oregon Supreme Court did here. Sentilles, like this case, 
was brought under the Jones Act, 41 Stat. 1007, 46 
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U. S. C. § 688, and involved the question of whether 
plaintiff’s injuries were caused by the accident for which 
defendant was liable. The United States Court of 
Appeals for the Fifth Circuit held that the question of 
causation should not have been sent to the jury. This 
Court reversed. The majority opinion said that: “The 
members of the jury, not the medical witnesses, were 
sworn to make a legal determination of the question of 
causation,” 361 U. S., at 109. This rule should also apply 
in a state court trying a Jones Act case. See Rogers v. 
Missouri Pacific R. Co., 352 U. S. 500 (1957).

In light of these cases, it is clear to me that the Oregon 
Supreme Court was in error and that this Court should 
grant certiorari and hold that the trial court properly 
allowed the question of causation to go to the jury. On 
this record petitioner is plainly entitled to the $3,000 
judgment awarded him by the jury, and this Court 
should reinstate that judgment.

No. 428. Brown  v . Hardin  et  al . C. A. D. C. Cir. 
Motion for leave to proceed as a veteran granted. Cer-
tiorari and other relief denied. Solicitor General Gris-
wold for respondents Hardin et al.

No. 488. Popp  et  ux . v . Eberlein  et  al . C. A. 7th 
Cir. Motion to dispense with printing petition granted. 
Certiorari denied. Steven E. Keane for petitioners. 
Solicitor General Griswold, Assistant Attorney General 
Walters, and Crombie J. D. Garrett for respondent 
United States. Reported below: 409 F. 2d 309.

No. 490. Sincl air  v . Boughton . C. A. 9th Cir. 
Motion of respondent for leave to proceed in jorma pau-
peris granted. Certiorari denied.
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No. 447. Barnett  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Mr . Justice  Douglas  is of the opin-
ion that certiorari should be granted. Joel W. West-
brook for petitioner. Crawford C. Martin, Attorney 
General of Texas, Nola White, First Assistant Attorney 
General, Hawthorne Phillips, Executive Assistant Attor-
ney General, and Sam L. Jones, Jr., and Robert C. 
Flowers, Assistant Attorneys General, for respondent.

No. 499. Federal  Trade  Comm iss ion  v . Textile  & 
Apparel  Group , American  Impor ters  Assn ., et  al .; 
and

No. 500. National  Knitted  Outerw ear  Assn , et  
al . v. Texti le  & Appar el  Group , Amer ican  Importers  
Assn ., et  al . C. A. D. C. Cir. Certiorari denied. The  
Chief  Just ice  took no part in the consideration or deci-
sion of these petitions. Solicitor General Griswold, As- 
sistant Attorney General Ruckelshaus, and Robert V. 
Zener for petitioner in No. 499, and Eugene Gressman 
for petitioners in No. 500. Michael P. Daniels and Mil-
ton M. Gottesman for respondents in both cases. Re-
ported below: 133 U. S. App. D. C. 353, 410 F. 2d 
1052.

No. 6, Mise. Lass ite r  v . Calif ornia . Ct. App. Cal., 
1st App. Dist. Certiorari denied. Eugene J. Brenner 
for petitioner. Thomas C. Lynch, Attorney General of 
California, Albert W. Harris, Jr., Assistant Attorney Gen-
eral, and Michael Buzzell, Deputy Attorney General, 
for respondent.

No. 115, Mise. Clif t  v . Kansas . Sup. Ct. Kan. 
Certiorari denied. Kent Frizzell, Attorney General of 
Kansas, and J. Richard Foth and Richard H. Seaton, 
Assistant Attorneys General, for respondent. Reported 
below: 202 Kan. 512, 449 P. 2d 1006.
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No. 8, Mise. Yarnal  v . Pennsylvania . Sup. Ct. 
Pa. Certiorari denied. Reported below: 429 Pa. 6, 239 
A. 2d 318.

No. 78, Mise. Sterling  v . Pate , Warden . C. A. 7th 
Cir. Certiorari denied. John Powers Crowley for peti-
tioner. William J. Scott, Attorney General of Illinois, 
and Joel M. Flaum and Thomas J. Immel, Assistant 
Attorneys General, for respondent. Reported below: 
403 F. 2d 425.

No. 108, Mise. Moore  v . New  York . Ct. App. N. Y. 
Certiorari denied. William E. Hellerstein for petitioner. 
Thomas J. Mackell and Peter J. O’Connor for respondent.

No. 118, Mise. Gera  way  v. Massac husetts . Sup. 
Jud. Ct. Mass. Certiorari denied. Robert H. Quinn, 
Attorney General of Massachusetts, John Wall, Assistant 
Attorney General, Lawrence P. Cohen, Deputy Assistant 
Attorney General, Barbara Macey, Special Assistant 
Attorney General, George G. Burke and Richard W. 
Barry for respondent. Reported below: 355 Mass. 433, 
245 N. E. 2d 423.

No. 119, Mise. Yant  v. Wils on , Judge . Ct. App. 
Ky. Certiorari denied.

No. 121, Mise. Rizzo, aka  Rosenheck  v . United  
State s . C. A. 7th Cir. Certiorari denied. Lee B. 
McTurnan for petitioner. Solicitor General Griswold, 
Assistant Attorney General Wilson, Beatrice Rosenberg, 
and Edward Fenig for the United States. Reported 
below: 409 F. 2d 400.

No. 142, Mise. Mullen  v . Califor nia . Sup. Ct. Cal. 
Certiorari denied.
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No. 132, Mise. Mc Dermott  v . Kansa s . Sup. Ct. 
Kan. Certiorari denied. Reported below: 202 Kan. 
399, 449 P. 2d 545.

No. 133, Mise. Lewis  v . Frye , Warden , et  al . Sup. 
Ct. Ill. Certiorari denied. Reported below: 42 Ill. 2d 
58, 245 N. E. 2d 483.

No. 141, Mise. Nolan  v . Unite d  States  Distr ict  
Court  for  the  Distr ict  of  Kansas  et  al . C. A. 10th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States in opposition.

No. 147, Mise. Slaughter  v . California  et  al . 
C. A. 9th Cir. Certiorari denied.

No. 251, Mise. Rodriguez  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied. Ar-
thur John Keeffe for petitioner. Lloyd H. Butterfield 
for respondent.

No. 291, Mise. Pearsall  v . Flori da . Ct. App. Fla., 
1st Dist. Certiorari denied. Luke G. Galant for peti-
tioner. Earl Faircloth, Attorney General of Florida, 
and Raymond L. Marky, Assistant Attorney General, for 
respondent. Reported below: 215 So. 2d 58.

No. 368, Mise. Bowe n  v . Arizona . Sup. Ct. Ariz. 
Certiorari denied. Robert J. Corcoran and Jay Dushoff 
for petitioner. Gary K. Nelson, Attorney General of 
Arizona, and Carl Waag, Assistant Attorney General, for 
respondent. Reported below: 104 Ariz. 138, 449 P. 2d 
603.

No. 371, Mise. White  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.
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No. 349, Mise. Sanders , aka  White  v . Missi ssip pi . 
Sup. Ct. Miss. Certiorari denied. Reported below: 219 
So. 2d 913.

No. 396, Mise. Eaton  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States.

No. 401, Mise. Bogar t  et  ux . v . Calif ornia . C. A. 
9th Cir. Certiorari denied. Peter D. Bogart, pro se, 
and for other petitioner. Reported below: 409 F. 2d 25.

No. 430, Mise. Amalfi tano  v . La Valle e , Warden . 
C. A. 2d Cir. Certiorari denied. Matthew Mur askin 
and Francis J. Valentino for petitioner. Louis J. Lejko- 
witz, Attorney General of New York, Samuel A. Hirsho- 
witz, First Assistant Attorney General, and Amy Juviler, 
Assistant Attorney General, for respondent.

No. 439, Mise. Swain  v . Barfi eld  et  al . C. A. 4th 
Cir. Certiorari denied.

No. 442, Mise. Clancy  v . New  York . C. A. 2d 
Cir. Certiorari denied.

No. 448, Mise. Adams , trading  as  Vitami n  Prod -
ucts  Co. of  Maryla nd  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Solicitor General Griswold, Assistant 
Attorney General Wilson, Beatrice Rosenberg, and Roger 
A. Pauley for the United States. Reported below: 410 
F. 2d 755.

No. 451, Mise. Hakee m v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Corinne S. Shul-
man for petitioner. Reported below: 268 Cal. App. 2d 
877, 74 Cal. Rptr. 511.
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No. 452, Mise. Timmon s  v . Craven , Warden . Sup. 
Ct. Cal. Certiorari denied.

No. 460, Mise. Abel  v . Beto , Corrections  Direct or . 
Ct. Crim. App. Tex. Certiorari denied. Livingston Hall 
for petitioner. Crawjord C. Martin, Attorney General 
of Texas, Nola White, First Assistant Attorney General, 
Robert C. Flowers and Allo B. Crow, Jr., Assistant At-
torneys General, and Hawthorne Phillips, Executive As-
sistant Attorney General, for respondent.

No. 485, Mise. Pit tman  v . Unite d  States . C. A. 
10th Cir. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Wilson, Jerome M. Feit, 
and Robert G. Maysack for the United States. Reported 
below: 411 F. 2d 635.

No. 487, Mise. Odes  v . City  of  Chicago . C. A. 7th 
Cir. Certiorari denied.

No. 489, Mise. Kemp len  v . United  Stat es . C. A. 
4th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 491, Mise. Hardison  v . United  States . C. A. 
2d Cir. Certiorari denied.

No. 492, Mise. Bowe n  v . La Vallee , Warden . C. A. 
2d Cir. Certiorari denied.

No. 497, Mise. Henderson  v . Pate , Warden , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 409 
F. 2d 507.

No. 501, Mise. Gray  v . Michigan . Sup. Ct. Mich. 
Certiorari denied.
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No. 502, Mise. Jarrett  v . Britt  et  al . C. A. 4th 
Cir. Certiorari denied.

No. 504, Mise. Johnso n  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 406 F. 
2d 1111.

No. 508, Mise. Howard  v . Copinger , Warden , et  al . 
C. A. 4th Cir. Certiorari denied.

No. 511, Mise. Roberts  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 523, Mise. Waldo  v . United  State s . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, Beatrice Rosenberg, 
and Mervyn Hamburg for the United States.

No. 530, Mise. Bourassa  v . Unite d  States . C. A. 
10th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, Beatrice Rosenberg, 
and Roger A. Pauley for the United States. Reported 
below: 411 F. 2d 69.

No. 539, Mise. Lugo  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 540, Mise. Court ney  v . Bishop , Penitent iary  
Superi ntendent . C. A. 8th Cir. Certiorari denied. 
Reported below: 409 F. 2d 1185.

No. 541, Mise. Ryan  v . Deegan , Warden . C. A. 2d 
Cir. Certiorari denied.

No. 543, Mise. Milne  v . La Flamm e . Sup. Ct. Vt. 
Certiorari denied.
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No. 544, Mise. Milne  v . Shell  Oil  Co . Sup. Ct. 
Vt. Certiorari denied.

No. 554, Mise. Wenstley  v . Mc Mann , Warden , 
et  al . C. A. 2d Cir. Certiorari denied.

No. 555, Mise. Boyden  v . Curtis , U. S. Distr ict  
Judge . C. A. 9th Cir. Certiorari denied. Solicitor 
General Griswold for respondent.

No. 562, Mise. Kennell y  v . Davis . Sup. Ct. Fla. 
Certiorari denied. Irma Robbins Feder for petitioner. 
Mac Mermell for respondent. Reported below: 221 So. 
2d 415.

No. 563, Mise. Lee  v . United  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, Jerome M. Feit, and 
Roger A. Pauley for the United States. Reported below: 
411 F. 2d 1017.

No. 573, Mise. Morefie ld  v . United  Stat es . C. A. 
7th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 411 F. 2d 1186.

No. 576, Mise. Demes  v . Calif ornia . Sup. Ct. Cal. 
Certiorari denied.

No. 578, Mise. Gonzales  v . Calif ornia . Ct. App. 
Cal., 4th App. Dist. Certiorari denied.

No. 580, Mise. Burton  v . Lloyd , Correctional  
Supe rinten dent . C. A. 9th Cir. Certiorari denied.

No. 585, Mise. Willi ams  v . Nevada . Sup. Ct. Nev. 
Certiorari denied. Reported below: 85 Nev. 169, 451 
P. 2d 848.
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No. 588, Mise. Chisholm  v . New  York . Ct. App. 
N. Y. Certiorari denied. Michael F. Dillon for re-
spondent.

No. 590, Mise. Duran  et  al . v . Unite d States . 
C. A. 9th Cir. Certiorari denied. Solicitor General 
Griswold, Assistant Attorney General Wilson, and 
Beatrice Rosenberg for the United States. Reported 
below: 413 F. 2d 596.

No. 591, Mise. Davis  v . Gerner t  et  al . C. A. 3d 
Cir. Certiorari denied.

No. 592, Mise. Collet te  v . United  States . C. A. 
4th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, and Beatrice Rosen-
berg for the United States. Reported below: 411 F. 2d 
596.

No. 598, Mise. Palmit er  v . California . Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Stephen W. 
Shaughnessy for petitioner.

No. 601, Mise. Milani  v . United  States . C. A. 7th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Wilson, Beatrice Rosenberg, 
and Sidney M. Glazer for the United States.

No. 602, Mise. Neely  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied.

No. 612, Mise. Bass  v . North  Caroli na  et  al . C. A. 
4th Cir. Certiorari denied.

No. 613, Mise. Howard  v . New  York . Ct. App. 
N. Y. Certiorari denied.
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No. 604, Mise. Gwi n  v . Henders on , Warden . C. A. 
5th Cir. Certiorari denied. Reported below: 410 F. 2d 
321.

No. 605, Mise. Tomaiolo  v . Unite d  States . C. A. 
2d Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 609, Mise. Villahermo sa  v . Unite d States . 
C. A. 9th Cir. Certiorari denied. Solicitor General 
Griswold for the United States. Reported below: 411 
F. 2d 599.

No. 623, Mise. Restr epo  v . Florida  Supreme  Court . 
Sup. Ct. Fla. Certiorari denied.

No. 624, Mise. Thomas  v . Washing ton . Sup. Ct. 
Wash. Certiorari denied. Reported below: 75 Wash. 
2d 882, 454 P. 2d 202.

No. 626, Mise. Vale nti ne  v . Ohio . Sup. Ct. Ohio. 
Certiorari denied.

No. 627, Mise. Marti nez  v . Oliver  et  al . C. A. 9th 
Cir. Certiorari denied.

No. 628, Mise. Rudi ck  v . Laird , Secretar y  of  De -
fe nse , et  al . C. A. 2d Cir. Certiorari denied. Leonard 
B. Boudin for petitioner. Solicitor General Griswold for 
respondents. Reported below: 412 F. 2d 16.

No. 642, Mise. Elks nis  v . United  States . C. A. 
2d Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 643, Mise. Cobb  v . Burke , Warden . C. A. 7th 
Cir. Certiorari denied.
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No. 644, Mise. Franklin  v . Shortman  et  al . C. A. 
2d Cir. Certiorari denied. Aaron Benenson for re-
spondent Shortman.

No. 646, Mise. Holland  v . Nasou , Medi cal  Direc -
tor , et  al . C. A. D. C. Cir. Certiorari denied.

No. 647, Mise. Winn  et  al . v . Unite d Stat es . 
C. A. 10th Cir. Certiorari denied. Solicitor General 
Griswold for the United States. Reported below: 411 
F. 2d 415.

No. 650, Mise. Wright  v . Unit ed  States . C. A. 
6th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 654, Mise. Boggu s v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, Beatrice Rosenberg, and 
Roger A. Pauley for the United States. Reported be-
low: 411 F. 2d 110.

No. 662, Mise. Holle y  v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 412 F. 2d 851.

No. 664, Mise. Clark  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. J. Perry Langford for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, and Jerome M. Feit for the United 
States. Reported below: 412 F. 2d 491.

No. 666, Mise. Hobbs  v . Brant ley , Warden . C. A. 
7th Cir. Certiorari denied.

No. 667, Mise. Conyers  v . Herold , Hospit al  Di-
rector , et  al . C. A. 2d Cir. Certiorari denied.
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No. 668, Mise. Pete rson  v . United  States . C. A. 
8th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, Beatrice Rosenberg, 
and Robert G. Maysack for the United States. Reported 
below: 411 F. 2d 1074.

No. 669, Mise. Stei nlau f  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied.

No. 671, Mise. Rocker feller  v . Arizona . Ct. App. 
Ariz. Certiorari denied. Reported below: 9 Ariz. App. 
265, 451 P. 2d 623.

No. 680, Mise. Chase  v . United  States . C. A. 9th 
Cir. Certiorari denied. Tom Karas for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 414 F. 2d 780.

No. 689, Mise. Adams  v . Minnesot a . C. A. 8th Cir. 
Certiorari denied. Reported below: 413 F. 2d 991.

No. 690, Mise. Sanford  et  al . v . Unite d States . 
C. A. 6th Cir. Certiorari denied. John C. Emery, Jr., 
for petitioners. Solicitor General Griswold for the 
United States.

No. 691, Mise. Wint ers  v . United  State s et  al . 
C. A. 9th Cir. Certiorari denied. Moses M. Falk for 
petitioner. Solicitor General Griswold for the United 
States. Reported below: 412 F. 2d 140.

No. 694, Mise. Mink  v . Buchkoe , Warden . Sup. 
Ct. Mich. Certiorari denied.

No. 695, Mise. Martin  v . United  States  et  al . 
C. A. D. C. Cir. Certiorari denied. Solicitor General 
Griswold for the United States et al.
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No. 696, Mise. Hall  v . Deegan , Warden . C. A. 2d 
Cir. Certiorari denied.

No. 697, Mise. Lints  v . New  York . App. Div., Sup. 
Ct. N. Y., 3d Jud. Dept. Certiorari denied. Reported 
below: 31 App. Div. 2d 983, 299 N. Y. S. 2d 399.

No. 702, Mise. Brown  v . Swe nson , Warden . Sup. 
Ct. Mo. Certiorari denied.

No. 711, Mise. Harkins  v . Calif ornia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied.

No. 712, Mise. Halp ern  v . Follet te , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 728, Mise. Garza  v . Crave n , Warden . C. A. 
9th Cir. Certiorari denied.

No. 735, Mise. Pepitone  v . Calif orni a  et  al . Sup. 
Ct. Cal. Certiorari denied.

No. 741, Mise. Sleziak  v . Alaska . Sup. Ct. Alaska. 
Certiorari denied. Reported below: 454 P. 2d 252.

No. 751, Mise. Tis nado  v . United  States . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, and Beatrice Rosen-
berg for the United States. Reported below: 412 F. 2d 
401.

No. 754, Mise. Watkins  v . United  States . C. A. 
5th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, Beatrice Rosenberg, 
and Roger A. Pauley for the United States. Reported 
below: 409 F. 2d 1382.
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No. 752, Mise. Jakals ki  v . Attorney  General  of  
the  United  Stat es  et  al . C. A. 7th Cir. Certiorari 
denied. Solicitor General Griswold for respondents. 
Reported below: 409 F. 2d 494.

No. 755, Mise. Wils on  v . Mac Bride , Chief  Judge , 
U. S. Distr ict  Court . C. A. 9th Cir. Certiorari denied.

No. 756, Mise. Thibadoux  v . New  York . C. A. 2d 
Cir. Certiorari denied.

No. 761, Mise. Marcus  v . Deegan , Warden . C. A. 
2d Cir. Certiorari denied.

No. 771, Mise. Mullig an  v . New  Jers ey  et  al . 
C. A. 3d Cir. Certiorari denied.

No. 774, Mise. In re  Sancran t  et  al . Sup. Ct. 
Ohio. Certiorari denied. Harry Friberg for the State 
of Ohio, respondent, in opposition.

No. 775, Mise. Flei schm an  v . Unite d States . 
C. A. 5th Cir. Certiorari denied. Solicitor General 
Griswold for the United States. Reported below: 412 
F. 2d 523.

No. 800, Mise. Leys ith  v . Unite d  States . C. A. 
4th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, and Beatrice Rosen-
berg for the United States. Reported below: 411 F. 
2d 1184.

No. 801, Mise. Stancato , dba  Stancato  School  of  
Accordion , et  al . v . Servic e Bureau  Corp ., Subsi diary  
of  International  Busines s Machines , Inc . Sup. 
Ct. Cal. Certiorari denied. Everett B. Clary for 
respondent.



ORDERS 923

396 U. S. November 10, 1969

No. 806, Mise. Richmond  v . Mancusi , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 807, Mise. Minor  v . Cox , Penit enti ary  Super -
inten dent . C. A. 4th Cir. Certiorari denied.

No. 812, Mise. Stuart  v . Coral  Gables  Federal  
Savi ngs  & Loan  Assn . Sup. Ct. Fla. Certiorari denied.

No. 814, Mise. Broadnax  v . Califo rnia  et  al . Ct. 
App. Cal., 3d App. Dist. Certiorari denied.

No. 837, Mise. Lewis  v . New  Jersey . C. A. 3d Cir. 
Certiorari denied. Reported below: 411 F. 2d 414.

No. 893, Mise. Power s v . United  States . C. A. 1st 
Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, Jerome M. Feit, and 
Leonard H. Dickstein for the United States. Reported 
below: 413 F. 2d 834.

No. 933, Mise. Mass engale  v . Comm is si oner  of  
Inter nal  Revenu e . C. A. 4th Cir. Certiorari denied. 
Solicitor General Griswold, Acting Assistant Attorney 
General Ugast, and Gilbert E. Andrews for respondent. 
Reported below: 408 F. 2d 1373.

No. 324, Mise. Crawf ord  v . United  States . C. A. 
5th Cir. Certiorari denied. Mr . Justic e  Stewart  is of 
the opinion that certiorari should be granted. Solicitor 
General Griswold for the United States.

No. 510, Mise. Cacho ian  v . Mitchell , Attor ney  
General . C. A. D. C. Cir. Certiorari denied. Mr . 
Just ice  Marsh all  took no part in the consideration or 
decision of this petition. Solicitor General Griswold for 
respondent.
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No. 818, Mise. Wood  v . Unit ed  States . C. A. 5th 
Cir. Certiorari denied. Mr . Justi ce  Marsh all  took 
no part in the consideration or decision of this petition. 
Solicitor General Griswold for the United States. Re-
ported below: 413 F. 2d 437.

No. 687, Mise. Long  v . United  States . C. A. D. C. 
Cir. Certiorari denied. The  Chief  Justic e took no 
part in the consideration or decision of this petition. 
Solicitor General Griswold for the United States.

No. 731, Mise. O’Connor  v . Rodgers , Jail  Super -
inte ndent . C. A. D. C. Cir. Certiorari denied. The  
Chief  Justice  took no part in the consideration or de-
cision of this petition. Solicitor General Griswold for 
respondent.

Rehearing Denied
No. 496, October Term, 1967. Wien  Alaska  Air -

line s , Inc . v. United  States , 389 U. S. 940; and
No. 313, Mise., October Term, 1968. Smith  v . United  

States , 393 U. S. 885. Motions for leave to file petitions 
for rehearing denied. The  Chief  Just ice  took no part 
in the consideration or decision of these motions.

No. ---- . Anderson  v . Raimondi , ante, p. 805. Pe-
tition for rehearing denied.

November  17, 1969

Miscellaneous Orders
No. 85. Associ ation  of  Data  Proces sin g Service  

Organiz ations , Inc ., et  al . v . Camp , Comp trolle r  of  
the  Currency  of  the  United  States , et  al . C. A. 8th 
Cir. [Certiorari granted, 395 U. S. 976.] Motion of 
petitioners for additional time for oral argument denied. 
Bert M. Gross on the motion.
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No.---- . Stew art  v . United  States . C. A. 2d Cir.
Application for stay of removal pending appeal presented 
to Mr . Justice  Dougla s , and by him referred to the 
Court, denied. The  Chief  Just ice  took no part in the 
consideration or decision of this application. Herbert 
Monte Levy for applicant. Solicitor General Griswold 
in opposition.

No. 135. Walz  v . Tax  Comm iss ion  of  the  City  of  
New  York . Appeal from Ct. App. N. Y. [Probable 
jurisdiction noted, 395 U. S. 957.] Motion of National 
Jewish Commission on Law and Public Affairs for leave 
to file a brief as amicus curiae granted. Motion of Soci-
ety of Separationists, Inc., et al., for leave to participate 
in oral arguments as amici curiae denied. Nathan Lewin 
and Julius Berman on the motion for National Jewish 
Commission on Law and Public Affairs.

No. 249. Barlow  et  al . v . Collins , Execu tive  
Director , Alabama  Agricultural  Stabi liz ation  and  
Conservat ion  Servic e , et  al . C. A. 5th Cir. [Certio-
rari granted, 395 U. S. 958.] Motion of Harold Edgar 
for leave to argue pro hac vice granted. Lee A. Albert 
on the motion.

No. 520. City  of  Sheridan  et  al . v . Unite d  States  
et  al . Appeal from D. C. Wyo. Motion to advance 
denied. C. C. Sheldon, Assistant Attorney General of 
Nebraska, Gordon P. MacDougall, and William G. 
Mahoney for appellants on the motion. Reported be-
low: 303 F. Supp. 990.

No. 713, Mise. Gross  v . Judges  of  the  United  
State s Court  of  Appeals  for  the  Sixth  Circu it . 
Motion for leave to file petition for writ of mandamus 
denied. Solicitor General Griswold in opposition.
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No. 533, Mise. Klin es  v . Fitzhar ris , Traini ng  
Facili ty  Sup erint ende nt , et  al . ;

No. 758, Mise. Wole nski  v . Shovlin , State  Hos -
pit al  Superintendent ;

No. 841, Mise. Hayes  v . Wainw right , Correction s  
Dire ctor ;

No. 889, Mise. Park  v . Calif ornia  Adult  Author -
ity  et  al .; and

No. 906, Mise. Garner  v . Yeager , Princi pal  Keepe r , 
et  al . Motions for leave to file petitions for writs of 
habeas corpus denied.

No. 877, Mise. Wion  v . Willin gham , Warden . 
Motion for leave to file petition for writ of habeas corpus 
and other relief denied.

Certiorari Granted*
No. 476. Sears , Roebuc k & Co. v. Carpet , Lino -

leum , Soft  Tile  & Res ili ent  Floor  Covering  Layers , 
Local  Union  No . 419, AFL-CIO, et  al . C. A. 10th 
Cir. Motion of American Retail Federation for leave 
to file a brief as amicus curiae granted. Motion of 
Terminal Freight Handling Co. et al. for leave to file 
a brief as amici curiae granted. Certiorari granted. 
Gerard C. Smetana and Alan Raywid for petitioner. 
Solicitor General Griswold, Arnold Ordman, Dominick 
L. Manoli, Norton J. Come, and Linda Sher for re-
spondent Waers, NLRB Regional Director. Brice I. 
Bishop and Phil B. Hammond for American Retail Fed-
eration as amicus curiae in support of the petition. 
Charles C. Kieffer for Terminal Freight Handling Co. 
et al. as amici curiae in support of the petition. Re-
ported below: 410 F. 2d 1148.

* [Rep or te r ’s Note : An order granting certiorari in No. 524, 
Carlos v. New York, issued on November 17, 1969, was revoked 
the same day.]
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Certiorari Denied. (See also No. 509, ante, p. 39; and
No. 526, ante, p. 40.)

No. 239. Collett i et  al . v . Illinois . App. Ct. Ill., 
2d Dist. Certiorari denied. Julius Lucius Echeles for 
petitioner Colletti. William J. Scott, Attorney General 
of Illinois, and Joel M. Flaum and Thomas J. Immel, 
Assistant Attorneys General, for respondent. Reported 
below: 101 Ill. App. 2d 51, 242 N. E. 2d 63.

No. 340. Ludw ig  v . Florida . Dist. Ct. App. Fla., 
3d Dist. Certiorari denied. Gerald Kogan for peti-
tioner. Earl Faircloth, Attorney General of Florida, and 
Melvin B. Grossman, Assistant Attorney General, for 
respondent. Reported below: 215 So. 2d 898.

No. 486. Brawner  v . Smith , Warden . Sup. Ct. 
Ga. Certiorari denied. Jack Greenberg, Norman C. 
Amaker, and Howard Moore, Jr., for petitioner. Arthur 
K. Bolton, Attorney General of Georgia, Harold N. 
Hill, Jr., Executive Assistant Attorney General, and 
Marion 0. Gordon and Courtney Wilder Stanton, As-
sistant Attorneys General, for respondent. Reported 
below: 225 Ga. 296, 167 S. E. 2d 753.

No. 505. Jernig an  v . United  States . C. A. 5th 
Cir. Certiorari denied. E. Coleman Madsen and John 
L. Briggs for petitioner. Solicitor General Griswold, 
Assistant Attorney General Walters, Joseph M. Howard, 
and John M. Brant for the United States. Reported 
below: 411 F. 2d 471.

No. 506. Baker  Oil  Tools , Inc . v . Kiva  Corp . 
C. A. 5th Cir. Certiorari denied. Oscar A. Mellin and 
Carlisle M. Moore for petitioner. Allan D. Montgomery 
and Jerry J. Dunlap for respondent. Reported below: 
412 F. 2d 546.
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No. 503. Sawyer  et  al . v . Illi nois . Sup. Ct. Ill. 
Certiorari denied. Robert S. Bailey for petitioners. 
Reported below: 42 Ill. 2d 294, 251 N. E. 2d 230.

No. 507. Bay  Sound  Transp ortati on  Co . et  al . v . 
United  States . C. A. 5th Cir. Certiorari denied. 
John A. Bailey for petitioners. Solicitor General Gris-
wold, Assistant Attorney General Walters, and Elmer J. 
Kelsey for the United States. Reported below: 410 F. 
2d 505.

No. 510. Florida  Citrus  Expo sit ion , Inc ., aka  
Florida  Citrus  Showcas e , Inc . v . Hunge rford  Con -
struction  Co . et  al .; and

No. 588. Hungerf ord  Cons truc tion  Co . et  al . v . 
Florida  Citrus  Expo sit ion , Inc ., aka  Florida  Citrus  
Showca se , Inc . C. A. 5th Cir. Certiorari denied. 
J. A. McClain, Jr., for petitioner in No. 510 and for re-
spondent in No. 588. Anthony S. Battaglia and Ray-
mond J. Malloy for respondents in No. 510 and for 
petitioners in No. 588. Reported below: 410 F. 2d 1229.

No. 511. Prudenti al  Insurance  Co . of  America  
v. Nation al  Labor  Relations  Board . C. A. 2d Cir. 
Certiorari denied. Jerome Ackerman and William H. 
Allen for petitioner. Solicitor General Griswold, Arnold 
Ordman, Dominick L. Manoli, and Norton J. Come for 
respondent. Reported below: 412 F. 2d 77.

No. 512. Bowie  et  al . v . Board  of  Count y  Com -
miss ioners  of  Howar d  County  et  al . Ct. App. Md. 
Certiorari denied. Earl L. Carey, Jr., and Harry Gold-
man, Jr., for petitioners. John Martin Jones, Jr., 
Francis M. Shea, and William H. Dempsey, Jr., for 
respondents Howard Research & Development Corp, 
et al. Reported below: 253 Md. 602, 253 A. 2d 727.
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No. 514. Ramir ez  v . United  States  Immigra tion  
and  Naturalizati on  Servi ce . C. A. D. C. Cir. Cer-
tiorari denied. David Carliner for petitioner. Solicitor 
General Griswold, Assistant Attorney General Wilson, 
Jerome M. Feit, and Roger A. Pauley for respondent. 
Reported below: 134 U. S. App. D. C. 131, 413 F. 2d 405.

No. 517. Luman  v . Tanzler  et  al . C. A. 5th Cir. 
Certiorari denied. Robert P. Smith, Jr., for petitioner. 
William Lee Allen and Claude L. Mullis, Sr., for re-
spondents. Reported below: 411 F. 2d 164.

No. 518. Hendle r  et  al . v . Wolozin  et  al . App. 
Ct. Ill., 1st Dist. Certiorari denied. Leo S. Karlin for 
petitioners. Alvin G. Hubbard for Wolozin et al., and 
Jerome F. Dixon and George J. Schaller for Chicago 
Transit Authority et al., respondents. Reported below: 
105 Ill. App. 2d 132, 245 N. E. 2d 74.

No. 521. Fidanzi  v . United  States . C. A. 7th Cir. 
Certiorari denied. Julius Lucius Echeles for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Walters, and Joseph M. Hoivard for the United States. 
Reported below: 411 F. 2d 1361.

No. 523. Tri -Valley  Growe rs , formerly  Tri -
Valley  Packing  Ass n . v . Federal  Trade  Commis sion . 
C. A. 9th Cir. Certiorari denied. Ricardo J. Hecht 
for petitioner. Solicitor General Griswold, Assistant 
Attorney General McLaren, Howard E. Shapiro, Henry 
Osterman, and Harold D. Rhynedance, Jr., for respond-
ent. Reported below: 411 F. 2d 985.

No. 525. Well ing  v . Welling . App. Ct. Ind. Cer-
tiorari denied. John H. Baldwin for petitioner. Re-
ported below: ---- Ind. App.----- , 245 N. E. 2d 173.
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No. 519. In  re  Bricker . Ct. App. N. Y. Certiorari 
denied. Melvin L. Wulf for petitioner. Louis J. Lefko-
witz, Attorney General of New York, Samuel A. Hirsho- 
witz, First Assistant Attorney General, and Daniel M. 
Cohen, Assistant Attorney General, for the Committee 
on Character and Fitness in opposition.

No. 196. Eckerstrom  v . Field , Men ’s Colony  
Superi ntendent , et  al . Sup. Ct. Cal. Motion to dis-
pense with printing the petition granted. Certiorari 
denied. Thomas C. Lynch, Attorney General of Califor-
nia, William. E. James, Assistant Attorney General, 
and Jack K. Weber, Deputy Attorney General, for 
respondents.

No. 292. Fuller  v . Arkan sas . Sup. Ct. Ark. Cer-
tiorari denied. Mr . Justi ce  Douglas  is of the opinion 
that certiorari should be granted. Robert G. Brock- 
mann and Fletcher Jackson for petitioner. Joe Purcell, 
Attorney General of Arkansas, and Don Langston, Dep-
uty Attorney General, for respondent. Reported below: 
246 Ark. 681, 439 S. W. 2d 801.

No. 522. Spi llman  v . United  States . C. A. 9th 
Cir. Certiorari denied. Mr . Justi ce  Douglas  is of the 
opinion that certiorari should be granted. Philip M. 
Haggerty for petitioner. Solicitor General Griswold, 
Assistant Attorney General Wilson, Jerome M. Feit, and 
Roger A. Pauley for the United States. Reported 
below: 413 F. 2d 527.

No. 138, Mise. Mitc hell  v . United  States . C. A. 
4th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, Beatrice Rosenberg, 
and Edward Fenig for the United States. Reported be-
low: 408 F. 2d 996.



ORDERS 931

396 Ü. S. November 17, 1969

No. 432. Ray  v . City  of  Prich ard . Ct. App. Ala. 
Certiorari denied. Mr . Justic e  Douglas  is of the opin-
ion that certiorari should be granted. Jack Greenberg, 
James M. Nabrit III, and Melvyn Zarr for petitioner. 
Mayer W. Perloff for respondent. Reported below: ----
Ala. App.---- , 222 So. 2d 345.

No. 122, Mise. Mead  v . Grude . C. A. 9th Cir. 
Certiorari denied.

No. 369, Mise. Monts  v . Henders on , Warden . 
C. A. 6th Cir. Certiorari denied. George F. McCanless, 
Attorney General of Tennessee, for respondent. Re-
ported below: 409 F. 2d 17.

No. 376, Mise. Alonzo  v . Alaba ma . Sup. Ct. Ala. 
Certiorari denied. Reported below: 283 Ala. 607, 219 
So. 2d 858.

No. 416, Mise. Sostr e v . Jensen . C. A. 2d Cir. 
Certiorari denied. Solicitor General Griswold for re-
spondent.

No. 468, Mise. Hallo ck  v . United  Stat es . C. A. 
6th Cir. Certiorari denied. Bruce R. Jacob for peti-
tioner. Solicitor General Griswold for the United States.

No. 536, Mise. Mathewson  v . Mc Grath , Truste e .
C. A. 3d Cir. Certiorari denied. Reported below: 406 
F. 2d 406.

No. 558, Mise. Walden  et  al . v . Unite d  States . 
C. A. 4th Cir. Certiorari denied. Solicitor General 
Griswold, Assistant Attorney General Wilson, and Bea-
trice Rosenberg for the United States. Reported below: 
411 F. 2d 1109.
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No. 520, Mise. Almond  v . Unite d  States . C. A. 
6th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, Beatrice Rosenberg, 
and Roger A. Pauley for the United States.

No. 552, Mise. Amass  v . Unite d  Stat es . C. A. 2d 
Cir. Certiorari denied. Benjamin Vinar for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Roger A. Pauley for the 
United States. Reported below: 413 F. 2d 272.

No. 561, Mise. Brow n  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. William M. Kunstler, Arthur 
Kinoy, Murphy Bell, Howard Moore, Jr., Morton Stavis, 
and Dennis J. Roberts for petitioner. Solicitor General 
Griswold, Assistant Attorney General Wilson, Beatrice 
Rosenberg, and Roger A. Pauley for the United States. 
Reported below: 410 F. 2d 212.

No. 565, Mise. Witt  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. J. Perry Lari gj ord for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, Beatrice Rosenberg, and Jerome M. Feit 
for the United States. Reported below: 413 F. 2d 303.

No. 574, Mise. Elks nis  v . United  Stat es . C. A. 2d 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States.

No. 634, Mise. Smit h  v . Unit ed  States . C. A. 10th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 413 F. 2d 975.

No. 638, Mise. Frye  v . Pennsylvania . Sup. Ct. Pa. 
Certiorari denied. Reported below: 433 Pa. 473, 252 
A. 2d 580.
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No. 572, Mise. Raysor  v . Pennsy lvani a . C. A. 3d 
Cir. Certiorari denied.

No. 693, Mise. Helsel  v . Harris on , Correct ions  
Directo r . C. A. 6th Cir. Certiorari denied.

No. 703, Mise. Windes  v . United  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, and Beatrice Rosen-
berg for the United States. Reported below: 413 F. 2d 
1407.

No. 714, Mise. Theriau lt  v . United  States . C. A. 
5th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 409 F. 2d 1313.

No. 723, Mise. Lico v. Immigra tion  and  Natur ali -
zation  Service . C. A. 7th Cir. Certiorari denied. 
Richard W. Lowery for petitioner. Solicitor General 
Griswold, Assistant Attorney General Wilson, Beatrice 
Rosenberg, and Roger A. Pauley for respondent.

No. 740, Mise. Melf a  et  al . v . A. S. Abell  Co . Ct. 
App. Md. Certiorari denied. Leonard J. Kerpelman 
for petitioners. Francis D. Murnaghan, Jr., Joseph H. 
H. Kaplan, and Alan M. Wilner for respondent.

No. 745, Mise. Moore  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Frank 
S. Hogan and William C. Donnino for respondent. Re-
ported below: 32 App. Div. 2d 515, 299 N. Y. S. 2d 532.

No. 764, Mise. Freeman  v . Unite d  States . C. A. 
10th Cir. Certiorari denied. Solicitor General Gris-
wold for the United States. Reported below: 410 F. 
2d 1209.



934 OCTOBER TERM, 1969

November 17, 1969 396 U. S.

No. 739, Mise. Pearce  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 412 F. 2d 895.

No. 746, Mise. Wright  v . North  Carolina . Sup. 
Ct. N. C. Certiorari denied. Wade H. Penny, Jr., for 
petitioner. Robert Morgan, Attorney General of North 
Carolina, and Bernard A. Harrell, Assistant Attorney 
General, for respondent. Reported below: 275 N. C. 
242, 166 S. E. 2d 681.

No. 767, Mise. Hasto n v . Califor nia . Super. Ct. 
Cal., County of Los Angeles. Certiorari denied.

No. 798, Mise. Ferrel l  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Thurman L. Dodson for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Wilson, Jerome M. Feit, and Roger A. 
Pauley for the United States.

No. 817, Mise. Burge  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Emmett Colvin, Jr., for petitioner. 
Crawford C. Martin, Attorney General of Texas, Nola 
White, First Assistant Attorney General, Hawthorne 
Phillips, Executive Assistant Attorney General, and Sam 
L. Jones, Jr., and Robert C. Flowers, Assistant Attorneys 
General, for respondent. Reported below: 443 S. W. 
2d 720.

No. 821, Mise. Bandy  v . United  States  Parole  
Board . C. A. D. C. Cir. Certiorari denied. Solicitor 
General Griswold for respondent.

No. 823, Mise. Young  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold for the United States.



ORDERS 935

396 U. S. November 17, 1969

No. 796, Mise. Tudor  v . Califor nia . Ct. App. Cal., 
5th App. Dist. Certiorari denied.

No. 822, Mise. Rodri guez  v . Craven , Warden .
C. A. 9th Cir. Certiorari denied.

No. 826, Mise. Roland  v . Calif orni a . Ct. App. 
Cal., 5th App. Dist. Certiorari denied. Reported be-
low: 270 Cal. App. 2d 639, 76 Cal. Rptr. 72.

No. 829, Mise. Fear  v . Johnson , Warden , et  al .
C. A. 3d Cir. Certiorari denied. Reported below: 413 
F. 2d 88.

No. 832, Mise. Lopez  v . Califor nia . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Reported below: 271 
Cal. App. 2d 754, 77 Cal. Rptr. 59.

No. 833, Mise. Barrett  v . Mc Mann , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 834, Mise. Carman  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 835, Mise. Ortiz  v . Baker , Warden . C. A. 
10th Cir. Certiorari denied. Reported below: 411 F. 
2d 263.

No. 836, Mise. Adams  v . Califor nia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 839, Mise. Ward  v . Calif ornia . C. A. 9th Cir. 
Certiorari denied.

No. 850, Mise. Ludlow  v . New  Jersey . Sup. Ct. 
N. J. Certiorari denied.
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No. 844, Mise. Smith  et  al . v . United  States . 
C. A. D. C. Cir. Certiorari denied. Edwin Jason Dryer 
for petitioners. Solicitor General Griswold for the 
United States. Reported below: 135 U. S. App. D. C. 
284, 418 F. 2d 1120.

No. 848, Mise. Ruderer  v . Meyer  et  al . C. A. 8th 
Cir. Certiorari denied. Solicitor General Griszvold for 
respondents. Reported below: 413 F. 2d 175.

No. 857, Mise. Jefferson  v . Peer les s Pumps  Hy -
drody nami c , Division  of  FMC Corp . C. A. 9th Cir. 
Certiorari denied. Earl Johnson, Jr., for petitioner. 
Leonard S. J an ojsky for respondent.

No. 882, Mise. Henders on  v . Penns ylvani a  et  al .
Sup. Ct. Pa. Certiorari denied. Reported below: 433 
Pa. 585, 253 A. 2d 109.

No. 409, Mise. Solomon  v . Mancus i , Warden . C. A. 
2d Cir. Certiorari denied. Mr . Just ice  Douglas  is of 
the opinion that certiorari should be granted. Herald 
Price Fahringer for petitioner. Louis J. Lejkowitz, 
Attorney General of New York, Samuel A. Hirshowitz, 
First Assistant Attorney General, and Hillel Hoffman, 
Assistant Attorney General, for respondent. Reported 
below: 412 F. 2d 88.

No. 538, Mise. Hilbri ch  v . United  States . C. A. 
7th Cir. Certiorari denied. Mr . Justic e Marsha ll  
took no part in the consideration or decision of this 
petition. Albert Ritchie and David Boyd for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Jerome M. Feit for 
the United States. Reported below: 406 F. 2d 850.
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No. 913, Mise. Spai n  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 24 N. Y. 2d 550, 
249 N. E. 2d 383.

No. 917, Mise. Dew ey  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied.

Rehearing Denied
No. 847, Mise., October Term, 1967. Bogart  v . Cali -

fornia , 390 U. S. 929. Motion for leave to file petition 
for rehearing denied. The  Chief  Just ice  took no part 
in the consideration or decision of this motion.

No. 353, October Term, 1968. Ratcli ff  v . Bruce  
et  al ., 393 U. S. 848, 956. Petition for rehearing from 
denial of motion for reinstatement of the petition for 
writ of certiorari [ante, p. 872] denied. The  Chief  
Justic e took no part in the consideration or decision of 
this petition.

No. 948, Mise., October Term, 1968. Murray  v . 
Macy , Chairm an , U. S. Civil  Servic e Comm iss ion , 
et  al ., 393 U. S. 1041. Motion for leave to file petition 
for rehearing and other relief denied. The  Chief  
Just ice  took no part in the consideration or decision of 
this motion.

No. 119. Laris  v . Pennsylv ania , ante, p. 849;
No. 229. Dobbi ns  et  al . v . Unite d States , ante, 

p. 829;
No. 313. Kalis h  v . United  States , ante, p. 835;
No. 324. Shikara  v . Maryland  Casualty  Co ., ante, 

p. 8; and
No. 332. Berne  v . Government  of  the  Virgin  

Islands , ante, p. 837. Petitions for rehearing denied.
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No. 93, Mise. Heiren s v . Pate , Warden , ante, 
p. 853;

No. 106, Mise. Miller  v . Unit ed  States , ante, 
p. 854;

No. 166, Mise. Rowle s  v . Myers  et  al ., ante, p. 856;
No. 176, Mise. Patters on  v . Wainwri ght , Correc -

tions  Director , ante, p. 857; and
No. 250, Mise. Booker  v . Unite d Stat es , ante, 

p. 862. Petitions for rehearing denied.

November  18, 1969
Dismissal Under Rule 60

No. 258, Mise. Mc Bride  v . United  States . C. A. 
10th Cir. Petition for writ of certiorari dismissed pur-
suant to Rule 60 of the Rules of this Court. Solicitor 
General Griswold, Assistant Attorney General Wilson, 
and Beatrice Rosenberg for the United States. Re-
ported below: 409 F. 2d 1046.

November  19, 1969
Dismissal Under Rule 60

No. 484. Gordon  v . United  Stat es . C. A. 5th Cir. 
Petition for writ of certiorari dismissed pursuant to Rule 
60 of the Rules of this Court. Fred A. Semaan and 
James R. Gillespie for petitioner. Solicitor General 
Griswold, Assistant Attorney General Wilson, Jerome M. 
Feit, and Edward Fenig for the United States. Re-
ported below: 410 F. 2d 1121.

November  21, 1969
Dismissal Under Rule 60

No. 265. Boddie  et  al . v . Connectic ut  et  al . Ap-
peal from D. C. Conn. [Probable jurisdiction noted, 395 
U. S. 974.] Appeal as to appellant Perez dismissed 
pursuant to Rule 60 of the Rules of this Court. Re-
ported below: 286 F. Supp. 968.
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Miscellaneous Orders
No. 887, Mise. Park  v . Nelson , Warden , et  al .;
No. 989, Mise. Ster ngass  v . Fitzpa trick , Warden ; 

and
No. 1049, Mise. Sanders  v . Deegan , Warden . Mo-

tions for leave to file petitions for writs of habeas corpus 
denied.

No. 293, Mise. Bowman  v . Krop p , Warden , et  al . 
Motion for leave to file petition for writ of mandamus 
denied. Frank J. Kelley, Attorney General of Michigan, 
Robert A. Derengoski, Solicitor General, and Stewart H. 
Freeman, Assistant Attorney General, in opposition.

Certiorari Denied
No. 117. Wallace  v . Wallace . Sup. Ct. Ga. Cer-

tiorari denied. Wesley R. Asinof for petitioner. Re-
ported below: 225 Ga. 102, 166 S. E. 2d 718.

No. 530. Sarelli  v . Illino is . App. Ct. Ill., 1st 
Dist. Certiorari denied. Julius Lucius Echeles for peti-
tioner. Reported below: 105 Ill. App. 2d 167, 245 N. E. 
2d 49.

No. 531. Occid enta l  Life  Insurance  Company  of  
California  v . Bob  Le Roy ’s , Inc . C. A. 5th Cir. Cer-
tiorari denied. James F. Hulse for petitioner. William 
Duncan and James F. Garner for respondent. Reported 
below: 413 F. 2d 819.

No. 537. Transamerican  Freight  Lines , Inc ., et  
al . v. New  York . Ct. App. N. Y. Certiorari denied. 
Abraham Breitbart for petitioners. Sidney Goldstein and 
Lewis Rosenberg for respondent. Reported below: 24 
N. Y. 2d 727, 249 N. E. 2d 880.
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No. 534. Carvel  Corp . v . Grisw old , Trust ee  in  
Bankrupt cy , et  al . C. A. 1st Cir. Certiorari denied. 
Leonard Toboroff for petitioner. George D. Reycrajt 
for respondents. Reported below: 408 F. 2d 1338.

No. 538. Miller  v . Miller . Sup. Ct. Conn. Cer-
tiorari denied. P. Lawrence Epijanio and James F. 
Bingham for petitioner. Reported below: 158 Conn. 
217, 258 A. 2d 89.

No. 541. Miss iss ipp i-Alabama  State  Fair  v . Mis -
sis sip pi State  Tax  Comm issio n . Sup. Ct. Miss. Cer-
tiorari denied. Thomas Y. Minniece for petitioner. 
John E. Stone, Robert Taylor Carlisle, and James E. 
Williams for respondent. Reported below: 222 So. 2d 
664.

No. 543. Posey  v . Clark  Equip ment  Co. C. A. 7th 
Cir. Certiorari denied. Dean A. Robb for petitioner. 
Martin J. Flynn for respondent. Reported below: 409 
F. 2d 560.

No. 545. Clarks dale  Municip al  Separate  School  
Distr ict  et  al . v . Henry  et  al . C. A. 5th Cir. Cer-
tiorari denied. Hardy Lott for petitioners. Reported 
below: 409 F. 2d 682.

No. 547. Carnation  Co . v . General  Foods  Corp ., 
Inc . C. A. 7th Cir. Certiorari denied. Richard R. 
Trexler for petitioner. Arthur G. Connolly for respond-
ent. Reported below: 411 F. 2d 528.

No. 548. Nash  v . Unite d States . C. A. 2d Cir. 
Certiorari denied. Jerome J. Londin for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 414 F. 2d 234.
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No. 549. Buscaglia , Direc tor , Divis ion  of  Sales  
Tax , Erie  County , et  al . v . Liberty  National  Bank  
& Trust  Co . Ct. App. N. Y. Certiorari denied. Louis 
J. Lefkowitz, Attorney General of New York, Ruth Kess-
ler Toch, Solicitor General, and Robert W. Bush, 
Assistant Attorney General, for petitioners. Manly 
Fleischmann for respondent. Brief of amici curiae in 
support of the petition was filed by: Robert K. Killian, 
Attorney General, and F. Michael A hern, Assistant At-
torney General, for the State of Connecticut; Earl Fair-
cloth, Attorney General, and Winifred Wentworth, 
Assistant Attorney General, for the State of Florida; 
Arthur J. Sills, Attorney General, and Charles Landes- 
man, Assistant Attorney General, for the State of New 
Jersey; and William C. Sennett, Attorney General, and 
John Gaines, Assistant Attorney General, for the State 
of Pennsylvania. Reported below: 25 N. Y. 2d 776, 
250 N. E. 2d 582.

No. 121. Press man  v . City  of  Plainf ield  et  al . 
Super. Ct. N. J. Certiorari denied. Mr . Justice  
Douglas  is of the opinion that certiorari should be 
granted. Stanley J. Reiben for petitioner. William A. 
Dreier and Edward W. Beylin, Jr., for respondents.

No. 158. SULTON ET UX. V. SCHOEN ET AL. C. A. 4th 
Cir. Certiorari denied. Mr . Justic e  Dougla s  is of the 
opinion that certiorari should be granted. Jack Green-
berg, Norman C. Amaker, Melvyn Zarr, and Anthony G. 
Amsterdam for petitioners. Elsbeth Levy Bothe and 
Ronald A. Willoner for respondents. Reported below: 
411 F. 2d 793.

No. 495, Mise. Lockhar t  v . Hoens tine , Protho -
nota ry , Superior  Court  of  Pennsylvania . C. A. 3d 
Cir. Certiorari denied. Reported below: 411 F. 2d 455.
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No. 554. Chambers  v . Beauchamp , Admin ist rator , 
et  al . Sup. Ct. N. M. Certiorari denied. J. Redwine 
Patterson for petitioner. Merrill L. Norton for respond-
ents. Reported below: 80 N. M. 290, 454 P. 2d 772.

No. 318. Hamer  et  al . v . Ely  et  al . C. A. 5th 
Cir. Certiorari denied. Mr . Just ice  Douglas  is of the 
opinion that certiorari should be granted. Morton 
Stavis, William M. Kunstler, Arthur Kinoy, Benjamin E. 
Smith, and Alvin J. Bronstein for petitioners. A. F. 
Summer, Attorney General of Mississippi, and Will S. 
Wells, Assistant Attorney General, for respondents. Re-
ported below: 410 F. 2d 152.

No. 533. Cox, Penit enti ary  Super intendent  v . 
Jones  et  al . C. A. 4th Cir. Motion of respondents 
for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Robert Y. Button, Attorney General of 
Virginia, and Reno S. Harp III and W. Luke Witt, As-
sistant Attorneys General, for petitioner. Reported 
below: 411 F. 2d 857.

No. 550. Jackson  et  vir  v . General  Motors  Corp ., 
Oldsm obil e  Divis ion . Sup. Ct. Tenn. Motion to dis-
pense with printing petition granted. Certiorari denied. 
Leo J. Buchignani for respondent. Reported below:----
Tenn.---- ■, 441 S .W. 2d 482.

No. 160, Mise. Jackson  v . Califor nia . Sup. Ct. 
Cal. Certiorari denied. Thomas C. Lynch, Attorney 
General of California, Albert W. Harris, Jr., Assistant 
Attorney General, and Deraid E. Granberg, Deputy 
Attorney General, for respondent.

No. 534, Mise. Borrege  v . Gabba , Guardi an . Ct. 
App. Cal., 3d App. Dist. Certiorari denied.
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No. 179, Mise. Brown  v . Wainw right , Correction s  
Directo r . Sup. Ct. Fla. Certiorari denied. Earl Fair-
cloth, Attorney General of Florida, and J. Christian 
Mefjert, Assistant Attorney General, for respondent.

No. 467, Mise. Sims  v . Lane , Warden . C. A. 7th 
Cir. Certiorari denied. Theodore L. Sendak, Attorney 
General of Indiana, and William F. Thompson, Deputy 
Attorney General, for respondent. Reported below: 411 
F. 2d 661.

No. 526, Mise. Stewart  v . United  States . C. A. 
5th Cir. Certiorari denied. J. Paul Lowery for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, Beatrice Rosenberg, and Kirby W. Pat-
terson for the United States. Reported below: 412 F. 
2d 818.

No. 586, Mise. Rome  v . Finch , Secretary  of  
Healt h , Educati on , and  Welfare . C. A. 5th Cir. 
Certiorari denied. Reported below: 409 F. 2d 1329.

No. 597, Mise. Jelins ki  v . United  States . C. A. 
5th Cir. Certiorari denied. Floyd McGown, Jr., for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Wilson, Beatrice Rosenberg, and Roger A. 
Pauley for the United States. Reported below: 411 F. 
2d 476.

No. 618, Mise. Ayers  v . Ciccone , Medical  Center  
Director . C. A. 8th Cir. Certiorari denied. Solicitor 
General Griswold for respondent. Reported below: 413 
F. 2d 1049.

No. 658, Mise. Lane  v . Pucci et  al . C. A. 7th Cir. 
Certiorari denied.
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No. 631, Mise. Lizar raga  v . Underw ood  et  al . 
C. A. 5th Cir. Certiorari denied. W. Edward Morgan 
for petitioner. Solicitor General Griswold for respond-
ents. Reported below: 406 F. 2d 1253.

No. 633, Mise. Camacho  v . United  Stat es ; C. A. 
9th Cir. Certiorari denied. John P. Frank and John J. 
Flynn for petitioner. Solicitor General Griswold for the 
United States. Reported below: 407 F. 2d 39.

No. 639, Mise. Mc Evers  v . Wash ingto n . Sup. Ct. 
Wash. Certiorari denied. Reported below: 76 Wash. 
2d 34, 454 P. 2d 832.

No. 653, Mise. Arri ngton  v . Maxwell , Warden . 
C. A. 6th Cir. Certiorari denied. James R. Willis for 
petitioner. Paul W. Brown, Attorney General of Ohio, 
and Leo J. Conway and Stephen M. Miller, Assistant 
Attorneys General, for respondent. Reported below: 
409 F. 2d 849.

No. 659, Mise. Mc Fadde n  v . Direct or , Departm ent  
of  Public  Safety , Spri ngfield , Illinois . C. A. 7th 
Cir. Certiorari denied.

No. 681, Mise. Nus v. Texas . Ct. Crim. App. Tex. 
Certiorari denied. Crawjord C. Martin, Attorney Gen-
eral of Texas, and Lonny F. Zwiener and Hawthorne 
Phillips, Assistant Attorneys General, for respondent. 
Reported below: 440 S. W. 2d 310.

No. 733, Mise. Simons  v . Pate , Warden . C. A. 
7th Cir. Certiorari denied.

No. 743, Mise. Dickers on  v . Michig an . Sup. Ct. 
Mich. Certiorari denied.
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No. 684, Mise. Jones , aka  Alexander  v . Ohio . Ct. 
App. Ohio, Hamilton County. Certiorari denied. Mel-
vin G. Rueger and Leonard Kirschner for respondent.

No. 688, Mise. Slaughter  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Reported below: 439 S. W. 2d 
836.

No. 732, Mise. Rhodes  v . Arizon a . Sup. Ct. Ariz. 
Certiorari denied. Reported below: 104 Ariz. 451, 454 
P. 2d 993.

No. 757, Mise. Shuford  v . Mancusi , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 762, Mise. Foreman  v . Cox , Penit ent iary  
Supe rinten dent . C. A. 4th Cir. Certiorari denied.

No. 773, Mise. Benthiem  v . United  States  Dis -
tri ct  Court  for  the  Dist rict  of  Puerto  Rico . C. A. 
1st Cir. Certiorari denied. Solicitor General Griswold 
in opposition.

No. 782, Mise. Wolf f  v . Foley . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 785, Mise. Wess ling  v . Bennett , Warden . 
C. A. 8th Cir. Certiorari denied. Reported below: 410 
F. 2d 205.

No. 819, Mise. Kovach , Execut rix  v . Noyes  et  al . 
Ct. App. Cal., 2d App. Dist. Certiorari denied. James 
C. Bigler for respondent Goodman.

No. 853, Mise. Barber  v . Oklahoma . Ct. Crim. 
App. Okla. Certiorari denied.
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No. 852, Mise. Robin son  v . Illinois . Sup. Ct. Ill. 
Certiorari denied. Reported below: 42 Ill. 2d 371, 247 
N. E. 2d 898.

No. 856, Mise. Bahr  v . Brewe r , Warden . Sup. Ct. 
Iowa. Certiorari denied.

No. 858, Mise. Winegar  v . Michigan . Sup. Ct. 
Mich. Certiorari denied.

No. 861, Mise. Watkins  v . Unit ed  States . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold for the United States.

No. 863, Mise. Parton  v . New ell , Sherif f . C. A. 
6th Cir. Certiorari denied. David M. Pack, Attorney- 
General of Tennessee, and Thomas E. Fox, Deputy At-
torney General, for respondent.

No. 871, Mise. Ballard  et  al . v . Hughes , U. S. 
Dis trict  Judge . C. A. 5th Cir. Certiorari denied.

No. 879, Mise. Neal  v . California . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 880, Mise. Mintz er  v . Shivit z , Trustee  in  
Bankruptc y . C. A. 2d Cir. Certiorari denied.

No. 883, Mise. Sheer  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Nicholas J. Capuano for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, and Philip R. Monahan for the United 
States. Reported below: 414 F. 2d 122.

No. 886, Mise. Vasquez  v . Jones . Sup. Ct. Cal. 
Certiorari denied.
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No. 914, Mise. Hoag  v . Nels on , Warden . Sup. Ct. 
Cal. Certiorari denied.

No. 920, Mise. Robins  v . Unite d  Stat es . C. A. 7th 
Cir. Certiorari denied. Reported below: 413 F. 2d 
1290.

No. 922, Mise. Manoloto  v . Immig ration  and  Nat -
urali zation  Service . C. A. 7th Cir. Certiorari denied. 
Richard W. Lowery for petitioner. Solicitor General 
Griswold, Assistant Attorney General Wilson, and 
Jerome M. Feit for respondent.

No. 952, Mise. Spell er  v . Cox , Penit ent iary  Super -
intende nt . C. A. 4th Cir. Certiorari denied.

No. 956, Mise. Hilbert  v . Mc Mann , Warden . C. A. 
2d Cir. Certiorari denied.

No. 957, Mise. Tucker  v . Beto , Corrections  Di-
rector . C. A. 5th Cir. Certiorari denied.

No. 959, Mise. Daugherty  v . United  States  et  al . 
C. A. 9th Cir. Certiorari denied. Solicitor General 
Griswold for respondents.

No. 961, Mise. Kendrick  v . Calif ornia  et  al . Sup. 
Ct. Cal. Certiorari denied.

No. 962, Mise. Burks  v . Pate , Warden . C. A. 7th 
Cir. Certiorari denied.

No. 978, Mise. Cantrell  v . United  States . C. A. 
8th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, and Jerome M. Feit 
for the United States. Reported below: 413 F. 2d 629.
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No. 971, Mise. Jones  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Wilson, Jerome M. Feit, and 
Robert G. Maysack for the United States. Reported 
below: 415 F. 2d 753.

No. 979, Mise. Manuel  v . Manuel . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 984, Mise. Bates  v . New  York . C. A. 2d Cir. 
Certiorari denied.

No. 993, Mise. Lewi s v . Mancusi , Warden . C. A. 
2d Cir. Certiorari denied.

No. 997, Mise. Bennett  v . California . Super. Ct. 
Cal., County of Sacramento. Certiorari denied.

No. 1002, Mise. Hector  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied.

No. 1005, Mise. Domer  v . Smit h , Warden . C. A. 
7th Cir. Certiorari denied. Solicitor General Griswold 
for respondent. Reported below: 412 F. 2d 199.

No. 651, Mise. Wanamak er  v . Penns ylvan ia . 
Sup. Ct. Pa. Certiorari denied. Mr . Justice  Douglas  
is of the opinion that certiorari should be granted. John 
W. Packet for petitioner.

No. 859, Mise. Ande rson  v . South  Carolina . Sup. 
Ct. S. C. Motion to defer consideration of petition for 
writ of certiorari denied. Certiorari denied. Reported 
below: 252 S. C. 650, 168 S. E. 2d 305.

No. 1016, Mise. Fletcher  v . Maroney , Correc -
tional  Superi ntende nt . C. A. 3d Cir. Certiorari 
denied. Reported below: 413 F. 2d 15.
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No. 1014, Mise. Hunt  v . Crave n , Warden . C. A. 
9th Cir. Certiorari denied.

No. 514, Mise. Richardson  v . Sokol , Commis si oner , 
Bureau  of  Accounts , Fisc al  Service , U. S. Treasu ry  
Department . C. A. 3d Cir. Certiorari denied. Mr . 
Justice  Douglas  is of the opinion that certiorari should 
be granted. Solicitor General Griswold for respondent. 
Reported below: 409 F. 2d 3.

Rehearing Denied
No. 1042, October Term, 1968. Gould  et  ux . v . 

American  Water  Works  Service  Co ., Inc ., et  al ., 394 
U. S. 943, 1025; and

No. 1355, October Term, 1968. Blumcraft  of  Pitts -
burgh  v. Citizens  & Southern  National  Bank  of  
South  Carolin a  et  al ., 395 U. S. 961, and ante, p. 870. 
Motions for leave to file second petitions for rehearing 
denied. The  Chief  Justice  took no part in the con-
sideration or decision of these motions.

No. 177. Rose nberg  et  al . v . Minich iel lo , Execu -
trix , et  al ., ante, p. 844;

No. 191. Ristuccia  et  ux . v . Adams  et  al ., ante, 
p. 1;

No. 199. Wheeler  v . Vermon t , ante, p. 4;
No. 263. Crumley  v . Alabam a , ante, p. 831;
No. 264. Miller  et  ux . v . Camp , Comptr oll er  of  

the  Currency , ante, p. 832;
No. 312. Meyers  v . Unite d  Stat es , ante, p. 835;
No. 348. Washingt on  v . Golden  State  Mutual  

Life  Insuranc e Co ., ante, p. 839;
No. 364. Campbell  v . Gooch  et  al ., ante, p. 840; 

and
No. 83, Mise. Haywood  v . Unite d States , ante, 

p. 852. Petitions for rehearing denied.



950 OCTOBER TERM, 1969

November 24, 25, 1969 396 U. S.

No. 98, Mise. Carro ll  v . Beto , Corrections  Di-
rector , ante, p. 854;

No. 243, Mise. Rodes  v . Municip al  Authorit y  of  
the  Borough  of  Milfo rd , ante, p. 861;

No. 295, Mise. Bass  v . Unite d  States , ante, p. 863; 
and

No. 483, Mise. Lewis  v . American  Federatio n  of  
State , Count y  and  Munici pal  Employees , AFL-CIO, 
ante, p. 866. Petitions for rehearing denied.

No. 171. Impe rial  Refin eries  of  Minnesota , Inc . 
v. City  of  Rochest er , ante, p. 4. Petition for rehearing 
denied. The  Chief  Justice  took no part in the con-
sideration or decision of this petition.

No. 316. Powell  v . National  Savings  & Trust  Co ., 
ante, p. 849. Petition for rehearing denied. The  Chief  
Justice  and Mr . Justice  Marshall  took no part in the 
consideration or decision of this petition.

November  25, 1969

Miscellaneous Orders
No. . Adams  et  al . v . Board  of  Regents  of  Flor -

ida  et  al . D. C. M. D. Fla. Application for writ of 
injunction presented to Mr . Justi ce  Douglas , and by 
him referred to the Court, denied. Melvin L. Wulf for 
applicants.

No. 879. County  of  Santa  Barba ra  et  al . v . Malley  
et  al . C. A. 9th Cir. Application for injunction pend-
ing appeal, presented to Mr . Justice  Douglas , and by 
him referred to the Court, denied. Certiorari denied. 
Mr . Justi ce  Douglas  and Mr . Just ice  Harlan  took no 
part in the consideration or decision of this application 
and petition. John J. Mitchell, Jr., and Marvin Levine
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for applicant County of Santa Barbara, and A. L. Wirin, 
Fred Okrand, and Lawrence R. Sperber for applicants 
Weingand et al. Briefs in opposition were filed by: 
Solicitor General Griswold for Malley; Charles A. Horsky 
and Philip K. Verleg er for Humble Oil & Refining Co. 
et al.; Bruce A. Bevan, Jr., J. Patrick Whaley, Abe 
Krash, Daniel A. Rezneck, and Richard J. Wertheimer 
for Sun Oil Co.; and Warren Christopher, Allyn 0. Kreps, 
and Richard H. Zahm for Union Oil Co. of California 
et al. Messrs. Mitchell and Levine for petitioner County 
of Santa Barbara; and Messrs. Wirin, Okrand, Sperber, 
and Lawrence Speiser for petitioners Weingand et al.

Certiorari Denied. (See No. 879, supra.)

December  1, 1969

Dismissals Under Rule 60
No. 1172, Mise. Fitzgerald  v . State ’s Attor ney  for  

the  Second  Judicial  Circuit  of  Florida . Motion for 
leave to file petition for writ of mandamus dismissed 
pursuant to Rule 60 of the Rules of this Court.

No. 756. Cutler -Hamme r , Inc . v . Skil  Corp . C. A. 
7th Cir. Petition for writ of certiorari dismissed pur-
suant to Rule 60 of the Rules of this Court. Albert H. 
Pendleton, Gregory B. Beggs, and Richard J. Flynn for 
petitioner. Reported below: 412 F. 2d 821.

Dece mber  4, 1969

Dismissal Under Rule 60
No. 760. Techno graph , Inc ., et  al . v . Becker , U. S. 

Distr ict  Judge . C. A. 7th Cir. Petition for writ of 
certiorari dismissed pursuant to Rule 60 of the Rules of 
this Court. Aaron Lewittes and Walter J. Blenko, Jr., 
for petitioners.
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Miscellaneous Orders
No.---- . O’Neil  v . Nelson , Warden . C. A. 9th Cir.

Application for release on personal recognizance denied. 
Thomas C. Lynch, Attorney General of California, Albert 
W. Harris, Jr., Assistant Attorney General, and Deraid E. 
Granberg, Deputy Attorney General, in opposition.

No.---- . Durham  et  ux . v . Independence  Homes ,
Inc . Sup. Ct. Ill. Application for stay and approval 
of supersedeas appeal bond presented to Mr . Just ice  
Douglas , and by him referred to the Court, denied. 
Thomas B. McNeill for applicants. Burton Y. Weitzen- 
feld and John F. McClure in opposition.

No. 175. Moragne  v . States  Marine  Lines , Inc ., 
et  al . C. A. 5th Cir. [Certiorari granted, ante, p. 900.] 
The Solicitor General is invited to submit a brief as 
amicus curiae and to participate in oral argument. The 
parties and the Solicitor General requested to brief, in 
addition to other issues presented, question whether The 
Harrisburg, 119 U. S. 199, should be overruled.

No. 403. United  States  v . Van  Leeuwen . C. A. 
9th Cir. [Certiorari granted, ante, p. 885.] Motion of 
respondent for the appointment of counsel granted. It 
is ordered that Craig G. Davis, Esquire, of Bellingham, 
Washington, be, and he is hereby, appointed to serve 
as counsel for respondent in this case.

No. 817. Mastripp olito  v . Unite d  States . C. A. 9th 
Cir. Application for bail presented to Mr . Just ice  
Marshall , and by him referred to the Court, denied. 
Burton Marks for applicant. Solicitor General Griswold 
in opposition.
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No. ---- . Snyder  v . Wisdom , U. S. Circuit  Judge ,
et  al . Motion for leave to file application for man-
damus remedy denied. J. Minos Simon for applicant.

No. 1382, Mise. In  re  Disb arment  of  Edwards . It 
is ordered that William D. Edwards of Columbus, Ohio, 
be suspended from the practice of law in this Court and 
that a rule to show cause issue, returnable within 40 
days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 440, Mise. Darnell  v . Moseley , Warden ;
No. 932, Mise. Eise nhardt  v . United  States ;
No. 936, Mise. Hitchcock  v . Eyman , Warde n , 

ET AL.;
No. 1105, Mise. North  v . Beto , Correc tions  

Direct or  ;
No. 1110, Mise. Mullis  v . Wainwri ght , Correc -

tions  Direct or ; and
No. 1116, Mise. Jenkins  v . United  States . Motions 

for leave to file petitions for writs of habeas corpus 
denied.

No. 600, Mise. Hall  et  al . v . Carter , U. S. Dis trict  
Judge , et  al . Motion for leave to file petition for writ 
of mandamus denied.

No. 919, Mise. New  Mexico  State  Game  Commis -
sion  v. Unite d States  Court  of  Appeals  for  the  
Tenth  Circu it  et  al . Motion for leave to file peti-
tion for writ of mandamus denied. Mr . Justic e  Doug -
las  is of the opinion that the motion should be granted. 
James A. Maloney, Attorney General of New Mexico, 
and James E. Sperling, George T. Harris, Jr., and Peter J. 
Broullire III, Special Assistant Attorneys General, on the 
motion.
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Probable Jurisdiction Noted
No. 565. Batche lor  et  al . v . Stei n . Appeal from 

D. C. N. D. Tex. Probable jurisdiction noted and case 
set for oral argument immediately following Nos. 11, 20, 
and 4 [No. 11, Samuels et al. v. Mackell, District Attor-
ney of Queens County, et al., and No. 20, Fernandez v. 
Mackell, District Attorney oj Queens County, et al., 
restored to calendar, 395 U. S. 957; and No. 4, Younger, 
District Attorney of Los Angeles County v. Harris et al., 
restored to calendar, 395 U. S. 955]. Crawford C. Mar-
tin, Attorney General of Texas, Nola White, First Assist-
ant Attorney General, Hawthorne Phillips, Executive 
Assistant Attorney General, Lonny F. Zwiener, Assistant 
Attorney General, W. V. Geppert, Henry Wade, Wilson 
Johnston, N. Alex Bickley, James E. Barlow, and Preston 
Dial for appellants. Reported below: 300 F. Supp. 602.

Certiorari Granted. (See also No. 524, ante, p. 119.)
No. 528. Unite d States  v . Hilton  Hotel s Corp . 

C. A. 7th Cir. Certiorari granted and case set for oral 
argument immediately following No. 412 [certiorari 
granted, ante, p. 875]. Solicitor General Griswold, As- 
sistant Attorney General Walters, Matthew J. Zinn, 
Gilbert E. Andrews, and Stuart A. Smith for the United 
States. Burton W. Kanter for respondent. Reported 
below: 410 F. 2d 194.

No. 529. Mackey  v . Unite d  States . C. A. 7th Cir. 
Certiorari granted and case set for oral argument im-
mediately following No. 8 [United States v. United States 
Coin and Currency in the Amount of $8,67(Angelini, 
Claimant), restored to calendar, 395 U. S. 918]. Wil-
liam M. Ward for petitioner. Solicitor General Gris-
wold, Assistant Attorney General Walters, Joseph M. 
Howard, and John M. Brant for the United States. Re-
ported below: 411 F. 2d 504.
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No. 595. Nels on , Warden  v . George . C. A. 9th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari granted. Thomas C. 
Lynch, Attorney General of California, and Edward P. 
O'Brien and Louise H. Renne, Deputy Attorneys Gen-
eral, for petitioner. Reported below: 410 F. 2d 1179.

No. 606. Illi nois  v . Allen . C. A. 7th Cir. Motion 
of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted. William J. Scott, Attor-
ney General, of Illinois, and Joel M. Flaum, Assistant 
Attorney General, for petitioner. Paul Levenfeld for 
respondent. Reported below: 413 F. 2d 232.

No. 323, Mise. Williams  v . Florida . Dist. Ct. App. 
Fla., 3d Dist. Motion for leave to proceed in forma 
pauperis granted. Certiorari granted and case trans-
ferred to appellate docket. Richard Kanner for peti-
tioner. Earl Faircloth, Attorney General of Florida, and 
Jesse J. McCrary, Jr., Assistant Attorney General, for 
respondent. Reported below: 224 So. 2d 406.

Certiorari Denied. (See also No. 563, ante, p. 121; No.
617, ante, p. 116; No. 72, Mise., ante, p. 117; No. 620, 
Mise., ante, p. 114; No. 816, Mise., ante, p. 115; 
and No. 1017, Mise., ante, p. 116.)

No. 337. Galtie ri  v . Florida . Dist. Ct. App. Fla., 
3d Dist. Certiorari denied. Milton E. Grusmark, Nat-
alie Baskin, and Jerome Lewis for petitioner. Earl Fair-
cloth, Attorney General of Florida, and Harold Men- 
delow, Assistant Attorney General, for respondent. 
Reported below: 218 So. 2d 180.

No. 559. Richa rds on  v . South  Caroli na . Sup. Ct. 
S. C. Certiorari denied. Philip Wittenberg for peti-
tioner. Reported below: 253 S. C. 468, 171 S. E. 2d 717.
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No. 390. Commis sio ner  of  Internal  Revenue  v . 
Guardi an  Agenc y , Inc ., et  al .; and

No. 561. Local  Finance  Corp , et  al . v . Commi s -
si oner  of  Internal  Revenue . C. A. 7th Cir. Cer-
tiorari denied. Solicitor General Griswold for petitioner 
in No. 390, and William A. Cromartie and Edward W. 
Rothe for petitioners in No. 561. Mr. Griswold, Assist-
ant Attorney General Walters, Gilbert E. Andrews, and 
Stuart A. Smith for respondent in No. 561. Reported 
below: 407 F. 2d 629.

No. 555. SCHINDELAR V. MlCHAUD ET AL. C. A. 10th 
Cir. Certiorari denied. Robert C. Hawley for peti-
tioner. Lowell White for respondents. Reported below : 
411 F. 2d 80.

No. 560. Law  v . Joint  Checker  Labor  Rela tio ns  
Committee , San  Francisco , et  al . C. A. 9th Cir. 
Certiorari denied. Howard B. Crittenden, Jr., for peti-
tioner. Reported below: 412 F. 2d 795.

No. 562. De Lue  et  al . v . Public  Util iti es  Com -
miss ion  of  Colorad o  et  al . Sup. Ct. Colo. Certiorari 
denied. Herbert M. Boyle for De Lue et al., and John J. 
Conway for Contract Carriers Conference of Colorado 
Motor Carriers Assn., petitioners. Duke W. Dunbar, 
Attorney General of Colorado, and Robert Lee Kessler 
and Warren D. Braucher, Assistant Attorneys General, 
for respondent Public Utilities Commission of Colorado. 
Reported below: — Colo.---- , 454 P. 2d 939.

No. 571. Davis  'v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Dominic H. Frinzi for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, and Beatrice Rosenberg for the United States. 
Reported below: 411 F. 2d 927.
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No. 556. Southern  California  Edison  Co . v . 
United  States . C. A. 9th Cir. Certiorari denied. 
Rollin E. Woodbury and Ransom W. Chase for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Kashiwa, Raymond N. Zagone, and Jacques B. 
Gelin for the United States. Reported below: 415 F. 
2d 758.

No. 564. Foy , Tutrix  v . Ed Taussi g , Inc ., et  al . 
Sup. Ct. La. Certiorari denied. Samuel C. Gainsburgh 
for petitioner. Edmund E. Woodley for respondents. 
Reported below: 254 La. 135, 222 So. 2d 884.

No. 566. White  et  al . v . Unit ed  State s . Ct. Cl. 
Certiorari denied. Alfred A. Aflinito and Wallace L. 
Duncan for petitioners. Solicitor General Griswold, 
Assistant Attorney General Kashiwa, Roger P. Marquis, 
and George R. Hyde for the United States. Reported 
below: 187 Ct. Cl. 564, 410 F. 2d 773.

No. 568. Wils on  v . State  Bar  of  Georgia  et  al . 
Sup. Ct. Ga. Certiorari denied. Frank C. Jones for 
respondents. Reported below: 225 Ga. 343, 168 S. E. 
2d 584.

No. 574. United  Bonding  Insurance  Co . v . De -
velop ment  Corporation  of  Ameri ca , Inc . C. A. 5th 
Cir. Certiorari denied. Erik J. Blomqvist, Jr., for peti-
tioner. Donald S. Rosenberg for respondent. Reported 
below: 413 F. 2d 823.

No. 576. Fahey  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Richard H. Foster for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Walters, Joseph M. Howard, and John M. Brant for the 
United States. Reported below: 411 F. 2d 1213.
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No. 572. Clancy  v . Firs t  Nation al  Bank  of  Colo -
rado  Springs . C. A. 10th Cir. Certiorari denied. Alan 
Woods for petitioner. Byron L. Akers, Jr., for respond-
ent. Reported below: 408 F. 2d 899.

No. 575. Sewell  v . Ohio . Sup. Ct. Ohio. Certio-
rari denied. Ralph Rudd for petitioner. John T. Cor-
rigan for respondent.

No. 578. Coral lo  v. Unite d  State s ; and
No. 620. Fried  et  al . v . United  Stat es . C. A. 2d 

Cir. Certiorari denied. Jacob Kossman and Barry I. 
Slotnick for petitioner in No. 578, and Arthur Karger 
and Alfred Donati, Jr., for petitioners in No. 620. Solic-
itor General Griswold for the United States in both cases. 
Reported below: 413 F. 2d 1306.

No. 581. Hoff man  v . United  Stat es . C. A. 7th 
Cir. Certiorari denied. Charles A. Bellows for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, Jerome M. Feit, and Kirby W. Patter-
son for the United States. Reported below: 415 F. 2d 14.

No. 583. Anders  v . Commi ss ioner  of  Internal  
Revenue . C. A. 10th Cir. Certiorari denied. R. Eu-
gene McGannon for petitioner. Solicitor General Gris-
wold, Assistant Attorney General Walters, and Meyer 
Rothwacks for respondent. Reported below: 414 F. 
2d 1283.

No. 587. State  Farm  Mutual  Auto mobi le  Insur -
ance  Co. v. National  Labor  Relations  Board . C. A. 
7th Cir. Certiorari denied. George G. Gallantz and 
Marvin Dicker for petitioner. Solicitor General Gris-
wold, Arnold Ordman, Dominick L. Manoli, and Norton 
J. Come for respondent. Reported below: 413 F. 2d 947.
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No. 584. Schmitt  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Edward R. Kirkland for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Jerome M. Feit, and Mervyn Hamburg for the 
United States. Reported below: 413 F. 2d 219.

No. 579. Curtiss -Wright  Corp . v . Braniff  Air -
ways , Inc . C. A. 2d Cir. Certiorari denied. George 
Warner Clark for petitioner. Reported below: 411 F. 2d 
451.

No. 586. Stanley  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Robert W. Stanley, petitioner, pro 
se. Solicitor General Griswold, Assistant Attorney Gen-
eral Wilson, Jerome M. Feit, and Leonard H. Dickstein 
for the United States. Reported below: 411 F. 2d 514.

No. 589. Curiale  v. Unite d  States . C. A. 2d Cir. 
Certiorari denied. Theodore Rosenberg for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Jerome M. Feit, and Edward Fenig for the 
United States. Reported below: 414 F. 2d 744.

No. 594. Fergu son  v . Fount ain . Sup. Ct. Tex. 
Certiorari denied. Charles L. Cobb for petitioner. 
Buck W. McNeil for respondent. Reported below: 441 
S. W. 2d 506.

No. 604. Weber  v . Aoki , Trust ee  in  Bankrupt cy . 
C. A. 9th Cir. Certiorari denied. Robert G. Dodge for 
petitioner. James M. Morita for respondent. Reported 
below: 409 F. 2d 844.

No. 605. Beacon  Journal  Publish ing  Co . v . Akron  
Typograp hical  Union  No . 182 et  al . C. A. 6th Cir. 
Certiorari denied. Charles R. I den for petitioner. R. C. 
Sheppard for respondents.
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No. 602. Golla her  et  al . v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Gerald H. Gottlieb and 
Earl Klein for petitioners. Solicitor General Griswold, 
Assistant Attorney General Wilson, Jerome M. Feit, and 
Edward Fenig for the United States. Reported below: 
419 F. 2d 520.

No. 608. Cornman  v . Unit ed  States . Ct. Cl. 
Certiorari denied. Burton Marks for petitioner. So-
licitor General Griswold, Assistant Attorney General 
Ruckelshaus, and Morton Hollander for the United 
States. Reported below: 187 Ct. Cl. 486, 409 F. 2d 230.

No. 609. Pier ce  v . United  States . C. A. 5th Cir. 
Certiorari denied. William E. Ladin for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 414 F. 2d 163.

No. 610. Mackay  v . Nesbe tt , Chief  Justic e , Su -
preme  Court  of  Alaska , et  al . C. A. 9th Cir. Cer-
tiorari denied. Joseph A. Ball for petitioner. George 
Cochran Doub for respondents. Reported below: 412 
F. 2d 846.

No. 615. Texti le  Workers  Union  of  America , 
AFL-CIO v. Schwar zenbac h -Huber  Co . et  al . C. A. 
2d Cir. Certiorari denied. Patricia E. Eames for peti-
tioner. Marshall C. Berger and Robert Abelow for 
Schwarzenbach-Huber Co., and Solicitor General Gris-
wold and Arnold Ordman for National Labor Relations 
Board, respondents. Reported below: 408 F. 2d 236.

No. 618. Gowdy  v . United  States . C. A. 6th Cir. 
Certiorari denied. Harry M. Philo and William G. 
Reamon for petitioner. Solicitor General Griswold for 
the United States. Reported below: 412 F. 2d 525.
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No. 612. Brown  v . Comme rcial  Nation al  Bank  of  
Peori a , Trustee , et  al . Sup. Ct. Ill. Certiorari denied. 
Willard L. King for petitioner. Joseph Z. Sudow for 
respondents. Reported below: 42 Ill. 2d 365, 247 N. E. 
2d 894.

No. 614. Wick  v . United  States . C. A. 7th Cir. 
Certiorari denied. Jerome J. Dufi for petitioner. So-
licitor General Griswold, Assistant Attorney General 
Wilson, Jerome M. Feit, and Robert G. Maysack for the 
United States. Reported below: 416 F. 2d 61.

No. 376. Amalgamat ed  Transi t  Union , Local  Divi -
sion  1309, et  al . v. San  Diego  Transi t  Corp . C. A. 
9th Cir. Motion to dispense with printing petition 
granted. Certiorari denied. Jerry J. Williams for 
petitioners.

No. 569. New  Mexic o  State  Game  Comm iss ion  v . 
Hickel , Secre tary  of  the  Interior , et  al . C. A. 10th 
Cir. Certiorari denied. Mr . Justice  Douglas  is of the 
opinion that certiorari should be granted. James A. 
Maloney, Attorney General of New Mexico, and James 
E. Sperling, George T. Harris, Jr., and Peter J. Broul- 
lire III, Special Assistant Attorneys General, for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Kashiwa, S. Billingsley Hill, and Jacques B. 
Gelin for respondents. Briefs of amici curiae in support 
of the petition were filed by: Robert L. Woodahi, Attor-
ney General, for Fish and Game Commission of Mon-
tana; Duke W. Dunbar, Attorney General, John P. 
Moore, Deputy Attorney General, and Gerald W. Wisch-
meyer, Assistant Attorney General, for the State of 
Colorado; and Martin L. Friedman for International 
Association of Game, Fish and Conservation Commis-
sioners. Reported below: 410 F. 2d 1197.
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No. 613. Van  Houten  v . Ralls  et  al . C. A. 9th 
Cir. Motion to dispense with printing petition granted. 
Certiorari denied. Solicitor General Griswold, Assistant 
Attorney General Ruckelshaus, and Morton Hollander 
for respondents. Reported below: 411 F. 2d 940.

No. 544. Shoultz  v . Laird , Secre tary  of  Defen se , 
et  al . C. A. 9th Cir. Certiorari denied. Mr . Justic e  
Black  and Mr . Justice  Dougla s  are of the opinion that 
certiorari should be granted. Marshall W. Krause for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Yeagley, Kevin T. Maroney, and Robert L. 
Keuch for respondents. Reported below: 413 F. 2d 868.

No. 558. Feaste r , Direc tor , Depart ment  of  Docks  
of  Alabama , et  al . v . United  States  et  al . C. A. 5th 
Cir. Certiorari denied. Mr . Just ice  Marsha ll  took 
no part in the consideration or decision of this petition. 
MacDonald Gallion, Attorney General of Alabama, and 
Willis C. Darby, Jr., for petitioners. Solicitor General 
Griswold, Assistant Attorney General Ruckelshaus, and 
Robert V. Zener for the United States et al. Arthur K. 
Bolton, Attorney General of Georgia, Harold N. Hill, Jr., 
Executive Assistant Attorney General, and Courtney 
Stanton, Assistant Attorney General, for Georgia Ports 
Authority, and Robert Morgan, Attorney General of 
North Carolina, Ralph Moody, Deputy Attorney Gen-
eral, and Bernard A. Harrell, Assistant Attorney General, 
for North Carolina Ports Authority, as amici curiae in 
support of the petition. Reported below: 410 F. 2d 1354.

No. 597. Conroy  v . City  of  Miam i Beach . Sup. 
Ct. Fla. Certiorari denied. Mr . Justic e Dougla s is 
of the opinion that certiorari should be granted. Theo-
dore M. Trushin for petitioner. Harris J. Buchbinder 
for respondent.
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No. 585. Broth erho od  of  Locomotive  Firem en  & 
Enginemen  et  al . v . Seaboard  Coast  Line  Railroad  
Co. et  al . C. A. 5th Cir. Certiorari denied. Mr . Jus -
tice  Dougla s is of the opinion that certiorari should be 
granted. Neal P. Rutledge for petitioners. Prime F. 
Osborn, John W. Weldon, and Edward A. Charron for 
Seaboard Coast Line Railroad Co., and Allan Milledge 
and Richard L. Horn for Brotherhood of Locomotive 
Engineers, respondents. Reported below: 413 F. 2d 19.

No. 598. Founding  Church  of  Scientology  of  
Washi ngto n , D. C., et  al . v . Unit ed  States . C. A. 
D. C. Cir. Certiorari denied. Mr . Justi ce  Dougla s is 
of the opinion that certiorari should be granted. Mor-
ris J. Levin and Robert F. Sagle for petitioners. Solicitor 
General Griswold, Assistant Attorney General Wilson, 
and Jerome M. Feit for the United States. Reported 
below: 133 U. S. App. D. C. 229, 409 F. 2d 1146.

No. 616. Hatche tt  v . Williams . Ct. Civ. App. 
Tex., 1st Sup. Jud. Dist. Certiorari denied. Mr . Jus -
tice  Douglas  is of the opinion that certiorari should be 
granted. William Key Wilde for respondent. Reported 
below: 437 S. W. 2d 334.

No. 749. Motto  v . Unite d  Stat es . C. A. 2d Cir. 
Certiorari denied. Mr . Justice  Douglas  is of the opin-
ion that certiorari should be granted. Herald Price 
Fahringer and Eugene Gressman for petitioner. Solici-
tor General Griswold for the United States. Reported 
below: 413 F. 2d 1306.

No. 232, Mise. Pipi ngs , aka  Piche  v . Peek  et  al . 
Sup. Ct. Wash. Certiorari denied. Slade Gorton, At-
torney General of Washington, and Stephen C. Way, 
Assistant Attorney General, for respondents.
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No. 99, Mise. Flowe rs  v . Nebras ka . Sep. Juvenile 
Ct., Douglas County. Certiorari denied.

No. 210, Mise. Mc Clind on  v . Calif ornia . Ct. App. 
Cal., 4th App. Dist. Certiorari denied. Thomas C. 
Lynch, Attorney General of California, William E. 
James, Assistant Attorney General, and William V. 
Ballough, Deputy Attorney General, for respondent.

No. 337, Mise. Conte  v . Connectic ut . Sup. Ct. 
Conn. Certiorari denied. David B. Salzman for re-
spondent. Reported below: 157 Conn. 209, 251 A. 2d 81.

No. 343, Mise. Lovell  v . Government  of  the  Vir -
gin  Isl ands . C. A. 3d Cir. Certiorari denied. Russell 
B. Johnson for petitioner. Solicitor General Griswold, 
Assistant Attorney General Wilson, Beatrice Rosenberg, 
and Jerome M. Feit for respondent. Reported below: 
410 F. 2d 307.

No. 408, Mise. Mc Daniel  v . United  States . C. A. 
5th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 432, Mise. Surit a  v . La Vallee , Warden . C. A. 
2d Cir. Certiorari denied.

No. 454, Mise. Ray  v . North  Caroli na . C. A. 4th 
Cir. Certiorari denied.

No. 456, Mise. Endico tt  v . West  Virgini a . Sup. 
Ct. App. W. Va. Certiorari denied.

No. 458, Mise. Di Silves tro  v . United  States .
C. A. 2d Cir. Certiorari denied. Solicitor General 
Griswold for the United States.
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No. 466, Mise. Duckett  v . Marshall  et  al . C. A. 
4th Cir. Certiorari denied.

No. 469, Mise. Anderson  v . Clay  Circui t  Court  
et  al . Sup. Ct. Ind. Certiorari denied. Theodore L. 
Sendak, Attorney General of Indiana, and Mark Peden, 
Deputy Attorney General, for respondents.

No. 494, Mise. Bandy  v . Attor ney  General  of  the  
United  States  et  al . C. A. 8th Cir. Certiorari denied. 
Reported below: 408 F. 2d 523.

No. 506, Mise. Keys  v . Schnec kloth , Conserva -
tion  Center  Superi ntendent . C. A. 9th Cir. Cer-
tiorari denied.

No. 516, Mise. Brown  v . Unite d  States ; and
No. 593, Mise. Venning  et  al . v . United  States .

C. A. 4th Cir. Certiorari denied. Solicitor General 
Griswold, Assistant Attorney General Wilson, Beatrice 
Rosenberg, and Edward Fenig for the United States in 
both cases. Reported below: 409 F. 2d 77.

No. 519, Mise. Fiel ds  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Morris Lavine for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Roger A. Pauley for 
the United States. Reported below: 410 F. 2d 373.

No. 524, Mise. Brown  v . Pinto , Pris on  Farm  
Superi ntendent . C. A. 3d Cir. Certiorari denied.

No. 546, Mise. Ramer  v . United  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, Beatrice Rosenberg, 
and Mervyn Hamburg for the United States. Reported 
below: 411 F. 2d 30.
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No. 525, Mise. Edmonds on  v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Fred Blanton, Jr., and 
R. Morel Montgomery for petitioner. Solicitor General 
Griswold, Assistant Attorney General Wilson, Beatrice 
Rosenberg, and Edward Fenig for the United States. 
Reported below: 410 F. 2d 670.

No. 532, Mise. Moore  v . Nelson , Warden . C. A. 
9th Cir. Certiorari denied.

No. 537, Mise. Daye  v . North  Caroli na . Sup. Ct. 
N. C. Certiorari denied.

No. 542, Mise. Elkins  v . Kelley , Correc tions  
Direct or , et  al . C. A. 5th Cir. Certiorari denied. 
Richard W. Watkins, Jr., for petitioner. Arthur K. 
Bolton, Attorney General of Georgia, Harold N. Hill, Jr., 
Executive Assistant Attorney General, and Marion O. 
Gordon and Courtney Wilder Stanton, Assistant Attor-
neys General, for respondents. Reported below: 410 F. 
2d 734.

No. 545, Mise. Wing  v . Yeager , Princip al  Keeper . 
C. A. 3d Cir. Certiorari denied.

No. 548, Mise. Rodriquez  v . Nelson , Warden . 
C. A. 9th Cir. Certiorari denied.

No. 549, Mise. Dims dle  v . Oklahoma . Ct. Crim. 
App. Okla. Certiorari denied. Reported below: 456 P. 
2d 621.

No. 594, Mise. Williams  v . United  Stat es . Ct. Cl. 
Certiorari denied. Solicitor General Griswold for the 
United States. Reported below: 186 Ct. Cl. 611, 405 
F. 2d 890.
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No. 550, Mise. Cipolla  v. Kansa s . Sup. Ct. Kan. 
Certiorari denied. Reported below: 202 Kan. 624, 451 
P. 2d 199.

No. 559, Mise. Pruess , Executor , et  al . v . Hickel , 
Secretary  of  the  Interior . C. A. 9th Cir. Certiorari 
denied. Solicitor General Griswold, Assistant Attorney 
General Kashiwa, Roger P. Marquis, and George R. Hyde 
for respondent. Reported below: 410 F. 2d 750.

No. 564, Mise. Chase  v . Robbins , Warden . C. A. 
1st Cir. Certiorari denied. Pierce B. Hasler for peti-
tioner. James S. Erwin, Attorney General of Maine, 
and John W. Benoit, Jr., Assistant Attorney General, for 
respondent. Reported belowu 408 F. 2d 1350.

No. 566, Mise. Mc Donald  v . Krop p , Warden . C. A. 
6th Cir. Certiorari denied.

No. 571, Mise. Alvarez  v . Fitzharri s , Traini ng  
Facility  Super inte ndent . Sup. Ct. Cal. Certiorari 
denied.

No. 606, Mise. Rathburn  v . Ohio . Sup. Ct. Ohio. 
Certiorari denied. John J. Callahan for petitioner. 
Harry Friberg for respondent.

No. 614, Mise. Skinner  v . United  States . C. A. 
8th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant A ttorney General Wilson, and Beatrice Rosen-
berg for the United States. Reported below: 412 F. 
2d 98.

No. 619, Mise. Huff  v . Unite d  State s . C. A. D. C. 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States.
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No. 611, Mise. Pepi tone  v . Calif ornia  et  al . Sup. 
Ct. Cal. Certiorari denied.

No. 617, Mise. Alliso n v . Unite d  States . C. A. 
9th Cir. Certiorari denied. James F. Hewitt for peti-
tioner. Solicitor General Griswold for the United States. 
Reported below: 414 F. 2d 407.

No. 635, Mise. Swann  et  al . v . United  States . 
C. A. 5th Cir. Certiorari denied. Solicitor General 
Griswold, Assistant Attorney General Wilson, Beatrice 
Rosenberg, and Edward Fenig for the United States. 
Reported below: 413 F. 2d 271.

No. 637, Mise. Fong  v . United  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, and Beatrice Rosen-
berg for the United States. Reported below: 411 F. 
2d 1181.

No. 661, Mise. Webb  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Crawjord C. Martin, Attorney Gen-
eral of Texas, Nola White, First Assistant Attorney Gen-
eral, and Robert C. Flowers and Dunklin Sullivan, 
Assistant Attorneys General, for respondent. Reported 
below: 439 S. W. 2d 342.

No. 670, Mise. Camp  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Morris Brown and Reber F. 
Boult, Jr., for petitioner. Solicitor General Griswold, 
Assistant Attorney General Wilson, and Philip R. Mona-
han for the United States. Reported below: 413 F. 2d 
419.

No. 676, Mise. Harris  v . Calif orni a . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Reported below: 272 
Cal. App. 2d 833, 77 Cal. Rptr. 745.
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No. 675, Mise. Kirk  v . United  States . C. A. 6th 
Cir. Certiorari denied. Kyle R. Weems for petitioner. 
Solicitor General Griswold for the United States.

No. 677, Mise. Cook  v . United  States . C. A. 3d 
Cir. Certiorari denied. James Hunter HI for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, and Beatrice Rosenberg for the United 
States. Reported below: 412 F. 2d 293.

No. 682, Mise. Gaston  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Charles R. Burton for peti-
tioner. Crawford C. Martin, Attorney General of Texas, 
Nola White, First Assistant Attorney General, Haw-
thorne Phillips, Robert C. Flowers, and Lonny F. 
Zwiener, Assistant Attorneys General, and W. V. Geppert 
for respondent. Reported below: 440 S. W. 2d 297.

No. 683, Mise. Johnson  v . Virgini a . Sup. Ct. App. 
Va. Certiorari denied.

No. 710, Mise. Decke r  v . Unite d States . C. A. 
4th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 411 F. 2d 306.

No. 715, Mise. Robins on  v . Kropp , Warden . C. A. 
6th Cir. Certiorari denied.

No. 720, Mise. Tudela  v . Flori da . Dist. Ct. App. 
Fla., 3d Dist. Certiorari denied. Phillip A. Hubbart for 
petitioner. Reported below: 212 So. 2d 387.

No. 734, Mise. Barnes  v . Florida . C. A. 5th Cir. 
Certiorari denied.

No. 742, Mise. Mendo za  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied.
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No. 744, Mise. Birbeck  v . California . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 750, Mise. Short er  v . United  States . C. A. 9th 
Cir. Certiorari denied. James F. Hewitt for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, and Jerome M. Feit for the United States. Re-
ported below: 412 F. 2d 428.

No. 759, Mise. Timmons  v . Florida . Dist. Ct. App. 
Fla., 1st Dist. Certiorari denied. Reported below: 214 
So. 2d 11.

No. 760, Mise. Hall  v . United  States . C. A. 4th 
Cir. Certiorari denied. W. W. Koontz for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 410 F. 2d 653.

No. 765, Mise. Rabon  v . Eyman , Warden . C. A. 
9th Cir. Certiorari denied.

No. 772, Mise. Cross  v . Bruning , Count y  Clerk , 
et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 413 F. 2d 678.

No. 776, Mise. Duarte  v . Field , Men ’s Colony  
Supe rinten dent . C. A. 9th Cir. Certiorari denied.

No. 781, Mise. Dvorsky  v . United  States . Ct. Cl. 
Certiorari denied. Solicitor General Griswold for the 
United States.

No. 805, Mise. Rech  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Fred W. Vondy for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 410 F. 2d 1131.
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No. 791, Mise. Murray  v . Pennsylv ania  et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 408 
F. 2d 498.

No. 793, Mise. Mink  v . Kropp , Warden . C. A. 
6th Cir. Certiorari denied.

No. 803, Mise. Swan  v . Young , Warden . C. A. 8th 
Cir. Certiorari denied. Reported below: 413 F. 2d 991.

No. 815, Mise. Walker  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold for the United States.

No. 820, Mise. Lang  v . Maryla nd . Ct. App. Md. 
Certiorari denied.

No. 842, Mise. Steve nso n v . Rockefe ller , Gov -
ernor  of  New  York , et  al . C. A. 2d Cir. Certiorari 
denied.

No. 845, Mise. Allen  v . La Vallee , Warden . C. A. 
2d Cir. Certiorari denied. Nathan Silverberg for petb 
tioner. Reported below: 411 F. 2d 241.

No. 846, Mise. Rose  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, and Philip R. Mona-
han for the United States. Reported below: 415 F. 
2d 742.

No. 864, Mise. Harlin  v . Brewe r , Warden . Sup. 
Ct. Iowa. Certiorari denied.

No. 866, Mise. Ress eguie  v . Follet te , Warden . 
C. A. 2d Cir. Certiorari denied.
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No. 849, Mise. Bedford  v . United  Stat es . C. A. 
8th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 855, Mise. Mc Guirk  v . Illi nois . App. Ct. Ill., 
1st Dist. Certiorari denied. Gerald W. Getty and 
Marshall J. Hartman for petitioner. Reported below: 
106 Ill. App. 2d 266, 245 N. E. 2d 917.

No. 867, Mise. Clarke  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 873, Mise. Turp yn  v . New  York . Ct. App. 
N. Y. Certiorari denied. Eugene Van Voorhis for 
petitioner.

No. 875, Mise. Smog or  v . United  State s . C. A. 7th 
Cir. Certiorari denied. Nathan Levy and George N. 
Beamer, Jr., for petitioner. Solicitor General Griswold 
for the United States. Reported below: 411 F. 2d 501 
and 415 F. 2d 296.

No. 884, Mise. Stall ings  et  al . v . United  States . 
C. A. 7th Cir. Certiorari denied. Palmer K. Ward for 
petitioners. Solicitor General Griswold, Assistant Attor-
ney General Wilson, Robert G. May sack, and Jerome 
M. Feit for the United States. Reported below: 413 
F. 2d 200.

No. 892, Mise. Pollard  v . Unite d Stat es . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold for the United States.

No. 899, Mise. Riley  v . Rhay , Peni ten tia ry  Super -
inte nden t . Sup. Ct. Wash. Certiorari denied. Re-
ported below: 76 Wash. 2d 32, 454 P. 2d 820.
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No. 891, Mise. Wright  v . Brewe r , Warden . Sup. 
Ct. Iowa. Certiorari denied.

No. 894, Mise. Walker  v . Willie  et  al . C. A. 2d 
Cir. Certiorari denied.

No. 900, Mise. Will iams  v . Unite d  Stat es . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 411 F. 2d 1183.

No. 901, Mise. Huerto  v . California . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 902, Mise. Weinshenker  v . Florida . Dist. Ct. 
App. Fla., 3d Dist. Certiorari denied. Tobias Simon 
for petitioner. Reported below: 223 So. 2d 561.

No. 903, Mise. Beck  v . Califor nia . C. A. 9th Cir. 
Certiorari denied.

No. 905, Mise. Scott  v . Field , Men ’s  Colony  Super -
intendent . Sup. Ct. Cal. Certiorari denied.

No. 911, Mise. Sullivan  v . California . Ct. App. 
Cal., 4th App. Dist. Certiorari denied. Reported be-
low: 271 Cal. App. 2d 531, 77 Cal. Rptr. 25.

No. 977, Mise. Watki ns  v . Pennsylvania  et  al . 
C. A. 3d Cir. Certiorari denied.

No. 981, Mise. Cox v. Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 1024, Mise. Austin  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied. J. Perry Langjord for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 412 F. 2d 1187.
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No. 987, Mise. Hodge  v . Russell , Warde n . C. A. 
6th Cir. Certiorari denied. David M. Pack, Attorney 
General of Tennessee, for respondent.

No. 991, Mise. Leik ett  v . Cox, Penitentiar y  Super -
inte nden t . C. A. 4th Cir. Certiorari denied.

No. 1009, Mise. Day  v . Page , Warden . C. A. 10th 
Cir. Certiorari denied. Reported below: 411 F. 2d 810.

No. 1032, Mise. King  et  al . v . United  States . C. A. 
6th Cir. Certiorari denied. William Earl Badgett for 
petitioners. Solicitor General Griswold for the United 
States. Reported below: 415 F. 2d 737.

No. 1060, Mise. Wade  v . Yeager , Princip al  Keepe r . 
C. A. 3d Cir. Certiorari denied. John G. Thevos for 
respondent. Reported below: 415 F. 2d 570.

No. 999, Mise. Harris on  v . United  States . C. A. 
D. C. Cir. Certiorari denied. The  Chief  Just ice  took 
no part in the consideration or decision of this petition. 
Alfred V. J. Prather for petitioner. Solicitor General 
Griswold for the United States. Reported below: 136 
U. S. App. D. C. 109, 419 F. 2d 691.

No. 335, Mise. George  et  ux . v . Bertrand  et  al . 
Sup. Ct. La. Certiorari denied. Mr . Justi ce  Douglas  
is of the opinion that certiorari should be granted. 
Camille F. Gravel, Jr., for petitioners. Hopkins P. 
Breazeale, Jr., for respondents Bulk Transport, Inc., et al. 
Reported below: 253 La. 647, 219 So. 2d 177.

No. 797, Mise. Cross  v . Municip al  Court  of  San  
Francis co  et  al . C. A. 9th Cir. Certiorari and other 
relief denied.
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No. 513, Mise. Stasilow icz  v . New  Jers ey . Sup. Ct. 
N. J. Certiorari denied. Mr . Justi ce  Douglas  is of 
the opinion that certiorari should be granted. Eugene P. 
Kenny for petitioner. Reported below: 53 N. J. 497, 
251 A. 2d 441.

No. 517, Mise. Castle  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Mr . Justic e  Douglas  is of the 
opinion that certiorari should be granted. W. Edward 
Morgan for petitioner. Solicitor General Griswold for 
the United States. Reported below: 409 F. 2d 1347.

No. 616, Mise. Migliore  et  al . v . United  State s . 
C. A. 5th Cir. Certiorari denied. Mr . Justi ce  Douglas  
is of the opinion that certiorari should be granted. 
Phillip A. Hubbart for petitioner Migliore. Solicitor 
General Griswold for the United States. Reported 
below: 409 F. 2d 786.

No. 656, Mise. Arell anes  v . United  States . C. A. 
9th Cir. Certiorari denied. Mr . Justice  Marshall  
took no part in the consideration or decision of this 
petition. F. Conger Fawcett for petitioner. Solicitor 
General Griswold for the United States. Reported 
below: 408 F. 2d 1392.

No. 716, Mise. Miller  v . Beto , Corrections  Direc -
tor . C. A. 5th Cir. Certiorari and other relief denied.

Rehearing Denied
No. 1279, October Term, 1968. United  States  v . 

Ideal  Basic  Industri es , Inc ., 395 U. S. 936. Petition 
for rehearing denied. Mr . Justice  White  and Mr . 
Justic e Marsh all  took no part in the consideration or 
decision of this petition.
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No. 415. Parker  v . Virgin ia , ante, p. 887;
No. 428. Brown  v . Hardin  et  al ., ante, p. 909;
No. 344, Mise. Scott  v . Hunt  Oil  Co ., ante, p. 891 ;
No. 623, Mise. Rest rep o  v . Florida  Suprem e  Court , 

ante, p. 918; and
No. 752, Mise. Jakalsk i v . Attor ney  General  of  

the  Unite d  State s et  al ., ante, p. 922. Petitions for 
rehearing denied.

No. 391. Fitzge rald  et  al . v . Freeman  et  al ., ante, 
p. 875. Motion to stay effectiveness of order denying 
certiorari denied. Petition for rehearing denied.

No. 632. Alexander  et  al . v . Holme s County  
Board  of  Educati on  et  al ., ante, p. 19. Petition for 
rehearing, or in the alternative, clarification of judgment, 
denied.

Decembe r  9, 1969

Dismissal Under Rule 60
No. 457. Raderm an  v . Kaine  et  al . C. A. 2d Cir. 

Petition for writ of certiorari dismissed pursuant to Rule 
60 of the Rules of this Court. William M. Kunstler and 
Michael J. Kunstler for petitioner. Solicitor General 
Griswold for respondents. Reported below: 411 F. 2d 
1102.

Decembe r  15, 1969

Miscellaneous Orders
No.---- . Byrne , Dis trict  Attorney  of  Suff olk

County  v . Karalex is  et  al . D. C. Mass. Motion for 
stay of temporary injunction issued by United States 
District Court for the District of Massachusetts pre-
sented to Mr . Justi ce  Brennan , and by him referred 
to the Court, granted pending timely filing and disposi-
tion of an appeal. Should such an appeal not be filed, 
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this stay to expire automatically. Should such appeal 
be timely docketed, this stay to continue pending Court’s 
action on jurisdictional aspect of the case. In the event 
appeal is dismissed or judgment below summarily af-
firmed, this stay to expire automatically. Should Court 
note probable jurisdiction of appeal or postpone further 
consideration of question of jurisdiction to hearing on the 
merits, this stay to remain in effect pending issuance of 
the judgment of this Court.

Mr . Justice  Dougla s , dissenting.
Respondents are the owners and operators of a motion 

picture theatre which has been showing the film, “I Am 
Curious (Yellow).” On June 3, 1969, they were in-
dicted by the Suffolk County, Mass., Grand Jury for 
possessing with intent to exhibit an obscene film in viola-
tion of Mass. Gen. Laws, c. 272, § 28A. On June 17, 
1969, respondents brought an action in the United States 
District Court for the District of Massachusetts to enjoin 
future prosecutions for the showing of “I Am Curious 
(Yellow)” and to declare that prosecution and the Mas-
sachusetts statute unconstitutional. On June 24, 1969, 
the three-judge District Court enjoined the prosecution 
on the ground that the indictments did not allege scienter. 
The indictments were then dismissed, and new indict-
ments were thereafter returned. Respondents’ request 
for a temporary injunction barring the second prosecution 
was denied by the District Court on July 15, 1969. The 
court stated that it would not consider a claim that the 
film was not obscene as an evidentiary matter, but in-
vited the parties to submit briefs on the question whether 
the Massachusetts statute was unconstitutional on its 
face.

Respondents were convicted of the state obscenity 
offense on November 12, 1969. The applicant in this 
proceeding, the District Attorney of Suffolk County,
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has not agreed that respondents may exhibit the film 
pending the appeal of their convictions. On Novem-
ber 19, 1969, applicant moved the District Court to 
abstain from deciding the constitutionality of the Mas-
sachusetts statute, pending the resolution of that issue 
in the state courts. On November 28, 1969, the District 
Court, by a 2-1 vote, denied the motion and authorized a 
temporary injunction enjoining applicant from interfer-
ing with respondents as respects future showings of the 
film, “I Am Curious (Yellow),” pending a final disposi-
tion by the District Court on the merits.

Applicant now requests this Court to stay the tempo-
rary injunction that was issued by the District Court.

The injunction issued by the District Court does not 
interfere in any way with the criminal conviction al-
ready obtained in the Massachusetts courts. That case 
will proceed unaffected by anything the federal court 
does, save for final execution of the state judgment. 
Dombrowski v. Pfister, 380 U. S. 479, is different. 
There we did not force petitioners to risk vindication of 
their constitutional rights in a state prosecution under 
an “overly broad” state statute. Id., at 486. But in 
this case that risk was faced and resolution of the con-
stitutional issues is being undertaken in the state courts. 
All that the federal court proposes is protection of re-
spondents against repeated prosecutions, while both the 
state courts and the federal courts are resolving the con-
stitutional issues. Enjoining one state prosecution, 
though perhaps permissible under Ex parte Young, 209 
U. S. 123, would not be in keeping with more recent 
decisions. Douglas v. Jeannette, 319 U. S. 157. But I 
read the sparse record before us differently from Mr . 
Justic e Stew art  and believe that we deal here with 
threats of repeated prosecutions; and those threats seem 
to me to be no less ominous to the federal constitu-
tional regime than the threatened harassment of union 
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leaders in Hague v. CIO, 307 U. S. 496, who were assert-
ing First Amendment rights in explaining the purposes 
of the new National Labor Relations Act. See the opin-
ion of Mr. Justice Roberts, in which Mr . Justice  Black  
concurred, id., at 504-506.

There may in time be a collision between the two sys-
tems for us to resolve. Meanwhile I would let the two 
orderly processes go ahead. For I can imagine no better 
and smoother accommodation of the needs of the two 
regimes than that designed by the District Court.

Underlying the state case and the federal case is an 
important First Amendment question. Some people 
think that “obscenity” is not protected by the Free 
Speech and Free Press Clauses of the First Amendment. 
They believe that both Congress and the States can set 
up regimes of censorship to weed out “obscenity” from 
literature, movies, and other publications so as to rid the 
press of what they, the judges, deem to be beyond the 
pale.

I have consistently dissented from that course but not 
because, as frequently charged, I relish “obscenity.” I 
have dissented before and now because I think the First 
Amendment bars all kinds of censorship. Ginsberg n . 
New York, 390 U. S. 629, 650 (Douglas , J., dissenting); 
Ginzburg v. United States, 383 U. S. 463, 482 (Dougla s , 
J., dissenting): Roth v. United States, 354 U. S. 476, 508 
(Douglas , J., dissenting). To impose a regime of 
censors requires, in my view, a constitutional amendment. 
“Obscenity” is no exception. “Obscenity” certainly was 
not an established exception to free speech and free press 
when the Bill of Rights was adopted. See my con-
curring opinion in Memoirs v. Massachusetts, 383 U. S. 
413, 428-433. It is a relatively new arrival on the 
American scene, propelled by dedicated zealots to cleanse 
all thought.
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Prior to the Bill of Rights, state law, when it spoke 
of freedom of the press, meant only freedom from prior 
restraint. But an author or publisher could be held 
accountable for publishing what the statehouse thought 
was against “the public good.” In other words, the First 
Amendment did not build on existing law; it broke with 
tradition, set a new standard, and exalted freedom of 
expression. There is no trace of a suggestion that “ob-
scenity,” however defined, was excepted.

That does not mean that “obscenity” is good or that it 
should be encouraged. It only means that we cannot be 
faithful to our constitutional mandate and allow any 
form or shadow of censorship over speech and press.*

When our rewards go to people for thinking alike, it is 
no surprise that we become frightened at those who take 
exception to the current consensus. Then the hue and 
cry goes up for censors; and that is the start of an omi-
nous trend. What can be done to literature under the 
banner of “obscenity” can be done to other parts of the 
spectrum of ideas when party or majoritarian demands 
mount and propagandists start declaiming the law.

The “obscenity” issue raises large questions. To what 
extent may government watch over one’s shoulder as he 
reads?

*John Hohenberg recently stated this First Amendment philos-
ophy in a slightly different setting:

“As Aleksandr Solzhenitsyn wrote in bitter response to his re-
moval from the rolls of the Russian Writers’ Union late in 1969 
following the West’s sympathetic reception of two of his novels 
that he could not have published in his own country: ‘It is time 
to remember that the first thing we belong to is humanity. And 
humanity is separated from the animal world by thought and speech, 
and they should naturally be free. If they are fettered, we go 
back to being animals. Publicity and openness, honest and com-
plete—that is the prime condition for the health of every society, 
and ours too.’

“Wherever freedom is denied, these words will live on.” 52 
Saturday Review 72 (Dec. 13, 1969).
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Judge Jerome Frank said in Roth n . Goldman, 172 F. 
2d 788, 792:

“I think that no sane man thinks socially danger-
ous the arousing of normal sexual desires. Conse-
quently, if reading obscene books has merely that 
consequence, Congress, it would seem, can consti-
tutionally no more suppress such books than it can 
prevent the mailing of many other objects, such as 
perfumes, for example, which notoriously produce 
that result. But the constitutional power to sup-
press obscene publications might well exist if there 
were ample reason to believe that reading them 
conduces to socially harmful sexual conduct on the 
part of normal human beings. . . . Macaulay, re-
plying to demands for suppression of obscene books, 
said: ‘We find it difficult to believe that in a world 
so full of temptations as this, any gentleman, whose 
life wrould have been virtuous if he had not read 
Aristophanes and Juvenal, will be made vicious by 
reading them.’ Substitute ‘Waggish Tales from the 
Czech’ for ‘Aristophanes and Juvenal,’ and those re-
marks become relevant here.”

If “obscenity” can be carved out of the First Amend-
ment, what other like exceptions can be created? Is 
“sacrilege” also beyond the pale? Are utterances or 
publications made with “malice” unprotected? How 
about “seditious” speech or articles? False, scandalous, 
and malicious writings or utterances against the Congress 
or the President “with intent to defame” or to bring them 
“into contempt or disrepute” or to “excite” against them 
“the hatred of the good people” or “to stir up sedition,” 
or to “excite” people to “resist, oppose, or defeat” any 
law were once made a crime. (1 Stat. 596-597.) Now 
that the First Amendment applies to the States, Strom-
berg n . California, 283 U. S. 359; Near v. Minnesota, 
283 U. S. 697, may the States embark on such totalitarian
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controls over thought or over the press? May Congress 
do so?

We forget today that under our constitutional system 
neither Congress nor the States have any power to pass 
on the value, the propriety, the Americanism, the sound-
ness of any idea or expression. It is that insulation from 
party or majoritarian control provided by the First 
Amendment—not our gross national product or mass 
production or pesticides or space ships or nuclear arse-
nal—that distinguishes our society from the other plane-
tary regimes.

Opinion of Mr . Just ice  Black .
I agree completely with Mr . Justice  Douglas  that 

state criminal punishment of these respondents for show-
ing an allegedly “obscene” film is absolutely prohibited 
by the First and Fourteenth Amendments. That, how-
ever, does not end for me the constitutional problems 
involved. In this case a Federal District Court stepped 
into the middle of a pending state criminal prosecution, 
rendered an opinion in effect deciding the fundamental 
constitutional issue in the state case, and enjoined the 
initiation of new prosecutions of these defendants or the 
execution of any sentence imposed on them in the pend-
ing state case. One of the fundamental aspects of our 
federal constitutional system requires that federal courts 
refrain from interfering in pending state criminal prose-
cutions except in highly unusual and very limited cir-
cumstances. I do not think the facts of this case present 
an occasion for departure from that general rule. It is for 
that reason alone that I agree with the Court’s decision 
to stay the injunction issued by the Federal District 
Court against the District Attorney of Suffolk County.

Opinion of Mr . Justic e Stewa rt .
Without reaching the First and Fourteenth Amend-

ment issues discussed by Mr . Justi ce  Black  and Mr .
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Justice  Douglas , I join the Court’s decision to stay 
the injunction for the reason indicated by Mr . Justi ce  
Black —i. e., the general rule that “requires that federal 
courts refrain from interfering in pending state criminal 
prosecutions . . . .” This case does not now present the 
“highly unusual and very limited circumstances” that 
would justify a departure from that rule—such as would 
be presented by the threat or actuality of repetitive 
prosecutions for exhibition of the film in question.

No.---- . Schmid  v . Eyman , Warde n , et  al . Appli-
cation for writ of habeas corpus presented to Mr . Justic e  
Marsh all , and by him referred to the Court, denied.

No.---- . Petuskey  et  al . v . Rampton , Governor  of
Utah , et  al . Motion for further extension of time to 
docket appeal granted. A. Wally Sandack on the 
motion.

No. 74. Taggart  et  al . v . Weina cker ’s , Inc . Sup. 
Ct. Ala. [Certiorari granted, ante, p. 813.] Motion of 
American Federation of Labor & Congress of Industrial 
Organizations for leave to file a brief as amicus curiae 
granted. J. Albert Woll, Laurence Gold, and Thomas 
E. Harris on the motion.

No. 830. Chamb ers  v . Maroney , Correcti onal  
Super inte ndent . C. A. 3d Cir. [Certiorari granted, 
ante, p. 900.] Motion of petitioner for appointment of 
counsel granted. It is ordered that Vincent J. Grogan, 
Esquire, of Pittsburgh, Pennsylvania, a member of the 
Bar of this Court, be, and he is hereby, appointed to 
serve as counsel for petitioner in this case.

No. 1178, Mise. Les er  v . Unite d States  et  al . 
D. C. C. D. Cal. Application for bail presented to The  
Chief  Justi ce , and by him referred to the Court, denied.
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No. 240. Covello  v. Unite d  States , ante, p. 879. 
The Solicitor General is requested to file a response to 
petition for rehearing within 30 days. Mr . Justic e  
Marsh all  took no part in the entry of this order.

No. 1162, Mise. Sogoian  v. Craven , Warden ;
No. 1182, Mise. Rawls  v . Blackwe ll , Warden ;
No. 1216, Mise. Loney  v . Brewer , Warden ;
No. 1251, Mise. Vins on  v . Arizon a  et  al .; and
No. 1253, Mise. Collins  v . United  Stat es . Mo-

tions for leave to file petitions for writs of habeas corpus 
denied.

No. 988, Mise. Waltz  v . Davis , Clerk  of  the  
Unite d  States  Suprem e Court . Motion for leave to 
file petition for writ of mandamus denied.

Certiorari Granted. (See also No. 603, ante, p. 269.)
No. 515. Unite d States  et  al . v . Giff ord -Hill - 

Ameri can , Inc ., et  al . C. A. 5th Cir. Certiorari 
granted. Solicitor General Griswold and Assistant At-
torney General McLaren for petitioners. Stanley E. 
Neely for Gifford-Hill-American, Inc., and Julian 0. 
von Kalinowski for United Concrete Pipe Corp., re-
spondents. Reported below: 413 F. 2d 1244.

No. 628. Schach t  v . Unite d States . C. A. 5th 
Cir. Motion for leave to file petition for writ of cer-
tiorari out of time granted. Certiorari granted. The  
Chief  Justi ce , Mr . Justice  Stew art , and Mr . Justic e  
White  would deny the motion. Arthur Mandell for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Wilson, Beatrice Rosenberg, and Mervyn 
Hamburg for the United States. Reported below: 414 
F. 2d 630.
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Certiorari Denied
No. 409. Wilkins on , Commonwe alth ’s Attor ney  

for  the  City  of  Richm ond , Virginia , et  al . v . Tyrone , 
Inc ., tradin g  as  Lee  Art  Theatre , et  al . ; and

No. 418. Tyrone , Inc ., tradin g  as  Lee  Art  Thea -
tre , et  al . v. Wilkin son , Commonw ealth ’s  Attor ney  
for  the  City  of  Richmo nd , Virgi nia , et  al . C. A. 
4th Cir. Certiorari denied. James B. Wilkinson, pro se, 
and for other petitioner in No. 409, and pro se and for 
other respondent in No. 418. Joseph S. Bambacus for 
respondents in No. 409 and for petitioners in No. 418. 
Reported below: 410 F. 2d 639.

No. 421. Chica go , St . Paul , Minneapolis  & Omaha  
Railw ay  Co . et  al . v . City  of  St . Paul . C. A. 8th 
Cir. Certiorari denied. Arthur J. Donnelly and Rich-
ard M. Freeman for petitioners. Robert E. O’Connell 
for respondent. Reported below: 413 F. 2d 762.

No. 462. Scott  v . Ohio  Citizens  Trust  Co . Ct. 
App. Ohio, Lucas County. Certiorari denied. Harland 
M. Britz for petitioner. Fred A. Smith for respondent.

No. 464. Hamilton  et  al . v . Municipal  Court  for  
the  Berkel ey -Albany  Judicial  Distr ict . Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Marshall W. 
Krause for petitioners. Thomas C. Lynch, Attorney 
General of California, Albert W. Harris, Jr., Assistant 
Attorney General, and Clifford K. Thompson, Jr., Deputy 
Attorney General, for respondent. Reported below: 270 
Cal. App. 2d 797, 76 Cal. Rptr. 168.

No. 592. Floyd  v . City  of  Rockford . App. Ct. Ill., 
2d Dist. Certiorari denied. John R. Snively for peti-
tioner. Reported below: 104 Ill. App. 2d 161, 243 N. E. 
2d 837.
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No. 591. Clevel and  v . Illi nois . App. Ct. Ill., 2d 
Dist. Certiorari denied. John R. Snively for petitioner. 
Reported below: 104 Ill. App. 2d 415, 244 N. E. 2d 212.

No. 596. Illman  v . Tole do  Bar  Assn . Sup. Ct. 
Ohio. Certiorari denied. Nelson Lancione for peti-
tioner. Charles E. Ide, Jr., for respondent. Reported 
below: 18 Ohio St. 2d 122, 247 N. E. 2d 758.

No. 600. Bambulas  v . Illinois . Sup. Ct. Ill. Cer-
tiorari denied. Charles A. Bellows for petitioner. Re-
ported below: 42 Ill. 2d 419, 247 N. E. 2d 873.

No. 619. Manchest er  Band  of  Pomo  Indians , Inc . 
v. Zirp oli , U. S. Dist rict  Judge . C. A. 9th Cir. Cer-
tiorari denied. George F. Duke for petitioner. Solicitor 
General Griswold, Assistant Attorney General Kashiwa, 
Edmund B. Clark, and Jacques B. Gelin for respondent.

No. 622. Pizzarel lo  v. United  State s  et  al . C. A. 
2d Cir. Certiorari denied. James G. Starkey for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Walters, Joseph M. Howard, and John P. Burke 
for the United States et al. Reported below: 408 F. 2d 
579.

No. 624. Ray  Smith  Trans por t  Co . v . Schultz , 
Secre tary  of  Labor . C. A. 5th Cir. Certiorari denied. 
T. S. Christopher for petitioner. Solicitor General Gris-
wold and Bessie Margolin for respondent. Reported 
below: 409 F. 2d 954.

No. 626. Farley  v . Kramer , Judge , et  al . Sup. Ct. 
App. W. Va. Certiorari denied. Stanley E. Preiser for 
petitioner. Reported below: ---- W. Va. ----- , 169 S. E.
2d 106.
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No. 629. White  v . South  Carolina . Sup. Ct. S. C. 
Certiorari denied. Philip Wittenberg for petitioner. 
Reported below: 253 S. C. 475, 171 S. E. 2d 712.

No. 631. Carli ner  et  al . v . Commis sioner  of  the  
Dist rict  of  Colum bia  et  al . C. A. D. C. Cir. Certio-
rari denied. David Carliner, pro se, and Arthur W. 
Jackson and Reuben Robertson III for petitioners. 
Hubert B. Pair, Richard W. Barton, and David P. Sutton 
for respondents. Reported below: 134 U. S. App. D. C. 
43, 412 F. 2d 1090.

No. 633. Muller  et  al . v . Oklahom a . Ct. Crim. 
App. Okla. Certiorari denied. John C. Moran for peti-
tioners. Reported below: 456 P. 2d 903.

No. 634. Weersi ng  v . Unite d States . C. A. 9th 
Cir. Certiorari denied. David Finkel and Hugh R. 
Manes for petitioner. Solicitor General Griswold, Assist-
ant Attorney General Wilson, Jerome M. Feit, and 
Edward Fenig for the United States. Reported below: 
415 F. 2d 130.

No. 635. Craig , Admi nis trat rix  v . United  States  
et  al . C. A. 9th Cir. Certiorari denied. Peter J. 
Hughes for petitioner. Charles W. Rees, Jr., for respond-
ent Litton Systems, Inc. Reported below: 413 F. 2d 854.

No. 636. City  of  Newa rk  v . Port  of  New  York  
Authority . Sup. Ct. N. J. Certiorari denied. Philip 
E. Gordon and Sam Weiss for petitioner. Sidney Gold-
stein and Francis A. Mulhern for respondent. Reported 
below: 54 N. J. 171, 254 A. 2d 513.

No. 640. SCARSELLETTI V. AETNA CASUALTY & SURETY 
Co. Sup. Ct. Pa. Certiorari denied.
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No. 638. Crumle y v . Tenness ee . Sup. Ct. Tenn. 
Certiorari denied. Norman D. Lane for petitioner. 
Thomas E. Fox, Deputy Attorney General of Tennessee, 
and C. Hayes Cooney, Assistant Attorney General, for 
respondent.

No. 166. Sigler , Warden  v . Losi eau . C. A. 8th Cir. 
Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Clarence A. H. 
Meyer, Attorney General of Nebraska, and Melvin Kent 
Kammerlohr, Assistant Attorney General, for petitioner. 
Reported below: 406 F. 2d 795.

Mr . Chief  Just ice  Burger , with whom Mr . Justi ce  
Stewart  joins, dissenting.

I would grant certiorari and summarily reverse. The 
United States Court of Appeals for the Eighth Circuit 
has erroneously interpreted the decision of this Court in 
Burgett v. Texas, 389 U. S. 109 (1967), and also has 
effectively overruled the Nebraska Supreme Court on a 
question of state law—the interpretation of Nebraska’s 
Habitual Criminal Act.

Losieau was convicted of burglary in 1952. Under 
Nebraska practice, after the jury had made the guilty 
finding, the trial court held a hearing outside the jury’s 
presence to determine whether or not the penalty for 
burglary should be enhanced under the Nebraska Habit-
ual Criminal Act, Neb. Rev. Stat. § 29-2221 (1964 
Reissue). A 1945 conviction for stealing a car was one 
of the prior convictions alleged, and the trial court found 
it and another conviction to be valid for enhancement 
purposes. Losieau was given a 20-year sentence. He 
then brought unsuccessful state post-conviction ac-
tions, contending that the 1952 sentence was invalid 
because he was denied counsel (1) when he pleaded 
guilty to the 1945 charge and (2) when he was there-
after sentenced to a prison term of three years for the
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conviction based on the charge. Thereafter Losieau 
sought habeas corpus on a claim before the United 
States District Court for the District of Nebraska that 
he had been denied counsel at the 1945 proceedings in 
the state court. The federal court denied relief after 
hearing, finding that Losieau had been represented by 
counsel when he actually pleaded guilty to the auto theft 
charge in 1945. It also held that the validity of the 
1945 sentence and the underlying issue of lack of counsel 
at sentencing one day following the plea were irrelevant, 
noting that any defect in sentencing would not affect 
the validity of the conviction, and observing that under 
Nebraska law it was solely the validity of the convic-
tion, not the sentence, which was important. On ap-
peal, the Eighth Circuit reversed, deciding that, because 
the Nebraska Habitual Criminal Act applied where a 
defendant had been twice previously “convicted of crime, 
sentenced and committed to prison,” Burgett required 
that the sentence also be valid to give effect to the right 
to counsel at sentencing in 1945.

The Nebraska Habitual Criminal Act, Neb. Rev. Stat.
§ 29-2221 (1964 Reissue), provides in part:

“(1) Whoever has been twice convicted of crime, 
sentenced and committed to prison, ... for terms 
of not less than one year each, shall, upon conviction 
of a felony committed in this state, be deemed to be 
an habitual criminal . . . .”

The Supreme Court of Nebraska has indicated that “an 
unauthorized or erroneous sentence does not void a lawful 
conviction” for the purposes of § 29-2221. Kennedy v. 
State, 171 Neb. 160, 176, 105 N. W. 2d 710, 721 (1960). 
See also State v. Burnside, 181 Neb. 20, 146 N. W. 2d 
754 (1966), cert, denied, 387 U. S. 936 (1967); Haswell 
v. State, 167 Neb. 169, 92 N. W. 2d 161 (1958).

Burgett v. Texas, supra, held that a conviction ob-
tained in violation of Gideon v. Wainwright, 372 U. S.
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335 (1963), could not be used “to support guilt or 
enhance punishment for another offense . . (389
U. S., at 115), because such use would be giving re-
newed effect to the denial of Sixth and Fourteenth 
Amendment rights. Burgett did not require the Eighth 
Circuit to reinterpret Nebraska’s § 29-2221 to require 
that a sentence as well as a conviction be validly entered.

No. 456. Tijerin a  et  al . v . Unite d  States . C. A. 
10th Cir. Certiorari denied. The  Chief  Justi ce  took 
no part in the consideration or decision of this petition. 
Richard F. Watt, John M. Bowlus, Morton Stavis, and 
William Kunstler for petitioners. Solicitor General 
Griswold, Assistant Attorney General Wilson, Beatrice 
Rosenberg, and Roger A. Pauley for the United States. 
Reported below: 412 F. 2d 661.

No. 458. Johnson  et  al . v . Mass achuset ts . Sup. 
Jud. Ct. Mass. Certiorari denied. Mr . Justice  Black  
and Mr . Justice  Douglas  are of the opinion that cer-
tiorari should be granted and the judgment below re-
versed. Robert Eugene Smith for petitioners. Robert 
H. Quinn, Attorney General of Massachusetts, John 
Wall, Assistant Attorney General, and Garrett H. Byrne 
for respondent.

No. 607. Daily  Press , Inc . v . Unite d  Press  Inter -
national  et  al . C. A. 6th Cir. Certiorari denied. 
Mr . Justice  Black  and Mr . Justice  Douglas  are of the 
opinion that certiorari should be granted. Eugene 
Driker for petitioner. H. William Butler and Richard 
F. Stevens for United Press International, Leslie W. 
Fleming for Evening News Assn., and Kenneth Murray 
and Brownson Murray for Knight Newspapers, Inc., re-
spondents. Reported below: 412 F. 2d 126.
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No. 641. United  Air  Lines , Inc . v . Thomas , Execu -
trix , et  al . Ct. App. N. Y. Certiorari denied. Mr . 
Justi ce  Douglas  is of the opinion that certiorari should 
be granted. William J. Junkerman for petitioner. Ed-
ward M. O’Brien for respondents. Reported below: 24 
N. Y. 2d 714, 249 N. E. 2d 755.

No. 109, Mise. Lambright  v . Craven , Warden , 
et  al . C. A. 9th Cir. Certiorari denied. Thomas C. 
Lynch, Attorney General of California, William E. 
James, Assistant Attorney General, and Robert F. Katz, 
Deputy Attorney General, for respondents.

No. 284, Mise. Madkins  v . O’Neil , Judge , et  al . 
Sup. Ct. Wis. Certiorari denied. Robert W. Warren, 
Attorney General of Wisconsin, and William A. Platz, 
Assistant Attorney General, for respondents.

No. 325, Mise. Henders on  v . Calif orni a . Ct. App. 
Cal., 3d App. Dist. Certiorari denied. & Carter 
McMorris for petitioner. Thomas C. Lynch, Attorney 
General of California, Doris H. Maier, Assistant Attor-
ney General, and Roger E. Venturi, Deputy Attorney 
General, for respondent.

No. 353, Mise. Berg  v . Calif ornia . App. Dept., 
Super. Ct. Cal., County of Los Angeles. Certiorari 
denied. James M. Weinberg for petitioner. Roger 
Arnebergh, Philip E. Grey, and Michael T. Sauer for 
respondent.

No. 367, Mise. Kagan  v . Schneckloth , Conse rva -
tion  Center  Superi ntendent . C. A. 9th Cir. Cer-
tiorari denied. Thomas C. Lynch, Attorney General of 
California, Doris H. Maier, Assistant Attorney General, 
and Charles P. Just, Deputy Attorney General, for 
respondent.
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No. 438, Mise. Dicki nso n v . Bridge s , Sheriff . 
C. A. 5th Cir. Certiorari denied. James L. Highsaw, 
Jr., for respondent.

No. 446, Mise. Barnett  et  al . v . Pont es so , Correc -
tio ns  Direc tor , et  al . C. A. 10th Cir. Certiorari 
denied. H. L. McConnell, Assistant Attorney General 
of Oklahoma, for respondents.

No. 449, Mise. Kenyat ta  v . Virginia . Sup. Ct. 
App. Va. Certiorari denied. Lawrence E. Freedman for 
petitioner.

No. 475, Mise. Alonzo  v . Board  of  Commi ssioner s  
of  the  Alabama  State  Bar . Sup. Ct. Ala. Certiorari 
denied. M. Roland Nachman, Jr., for respondent. Re-
ported below: 284 Ala. 183, 223 So. 2d 585.

No. 505, Mise. Carlton  et  ux . v . Gerstein . C. A. 
5th Cir. Certiorari denied.

No. 557, Mise. Pence  v . United  States . C. A. 6th 
Cir. Certiorari denied. Thomas A. Conroy for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, and Jerome M. Feit for the United 
States.

No. 587, Mise. Gantt  v . Unite d  State s . C. A. 4th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Wilson, Beatrice Rosenberg, and 
Roger A. Pauley for the United States. Reported below: 
410 F. 2d 1375.

No. 648, Mise. Carnegie  v . Connecticut . Sup. Ct. 
Conn. Certiorari denied. David M. Reilly for peti-
tioner. David B. Salzman for respondent. Reported 
below: 158 Conn. 264, 259 A. 2d 628.
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No. 569, Mise. In  re  Lips comb . C. A. 6th Cir. Cer-
tiorari denied. Solicitor General Griswold in opposition. 
Reported below: 408 F. 2d 1003.

No. 663, Mise. Evans  v . California . Sup. Ct. Cal. 
Certiorari denied.

No. 673, Mise. Moss v. Unite d  Stat es . C. A. 3d 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, and Beatrice Rosenberg 
for the United States. Reported below: 410 F. 2d 386.

No. 725, Mise. Ferrara  v . Unite d States . C. A. 
3d Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, and Beatrice Rosen-
berg for the United States. Reported below: 411 F. 
2d 793.

No. 736, Mise. Withridg e v . New  York . App. 
Term, Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. 
Frank S. Hogan for respondent.

No. 794, Mise. Johnson  v . Unite d  States . C. A. 
6th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 412 F. 2d 787.

No. 862, Mise. Will iams  v . Cox , Penitentiary  
Superi ntendent . C. A. 4th Cir. Certiorari denied.

No. 876, Mise. Archie  v . New  Mexico . C. A. 10th 
Cir. Certiorari denied.

No. 924, Mise. Gowdy  v . Tahash , Warden . Sup. 
Ct. Minn. Certiorari denied. John S. Connolly for 
petitioner. Reported below: 284 Minn. 528, 169 N. W. 
2d 30.

No. 964, Mise. Swai n v . North  Carolina . C. A. 
4th Cir. Certiorari denied.
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No. 965, Mise. Garner  v . Florida . Sup. Ct. Fla. 
Certiorari denied.

No. 985, Mise. Hutchins on  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied. Reported below: 71 Cal. 2d 
342, 455 P. 2d 132.

No. 990, Mise. Lluveras  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Frank 
S. Hogan and Michael R. Juviler for respondent.

No. 1042, Mise. Dozle  v . Wisconsi n . Sup. Ct. Wis. 
Certiorari denied.

No. 1043, Mise. Mintzer  v . Deegan , Warden . App. 
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 1046, Mise. Graham  v . Unite d  States . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold for the United States.

No. 1047, Mise. Alst on  v . Follet te , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 1068, Mise. Landman  v . United  States . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 1077, Mise. Hesli p v . New 7 Jersey . C. A. 3d 
Cir. Certiorari denied.

No. 1086, Mise. Morale s  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1141, Mise. Daniels  v . Nelson , Warden , et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 415 
F. 2d 323.
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No. 1089, Mise. Hallow ell  v . Nelson , Warden . 
Sup. Ct. Cal. Certiorari denied.

No. 1135, Mise. Scanlan  v . Field , Men ’s Colony  
Superi ntende nt . C. A. 9th Cir. Certiorari denied.

No. 1142, Mise. Stevenson  v . Mancusi , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 636, Mise. Pritchard  v . Unite d  States . C. A. 
4th Cir. Certiorari denied. Mr . Justi ce  Douglas  is 
of the opinion that certiorari should be granted. David 
Rein for petitioner. Solicitor General Griswold, Assist-
ant Attorney General Wilson, Beatrice Rosenberg, and 
Sidney M. Glazer for the United States. Reported be-
low: 413 F. 2d 663.

Rehearing Denied
No. 748, October Term, 1968. Jenkins  v . Delaw are , 

395 U. S. 213. Petition for rehearing denied. The  
Chief  Justice  took no part in the consideration or 
decision of this petition.

Dece mber  17, 1969

Dismissals Under Rule 60
No. 412, Mise. Wil fong  v . Missouri . Sup. Ct. Mo. 

Petition for writ of certiorari dismissed pursuant to Rule 
60 of the Rules of this Court. John C. Danjorth, Attor-
ney General of Missouri, and Dale L. Rollings and 
Michael L. Boicourt, Assistant Attorneys General, for 
respondent. Reported below: 438 S. W. 2d 265.

No. 1152, Mise. Knox  v . Patuxent  Inst itut ion  
Direc tor . Ct. Sp. App. Md. Petition for writ of cer-
tiorari dismissed pursuant to Rule 60 of the Rules of 
this Court.
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Decembe r  18, 1969

Dismissal Under Rule 60
No. 895. Carpenter  v . Cox  et  al . Sup. Ct. Tenn. 

Petition for writ of certiorari dismissed pursuant to Rule 
60 of the Rules of this Court. William J. Harbison for 
petitioner. Charles L. Cornelius, Jr., for respondents.

Dece mber  19, 1969

Miscellaneous Order
No. 944. Carter  et  al . v . West  Felician a  Paris h  

School  Board  et  al . C. A. 5th Cir. Motion for emer-
gency reconsideration of granting of injunctive order 
[ante, p. 226] denied. John F. Ward, Jr., on the motion.

Decembe r  22, 1969

Dismissal Under Rule 60
No. 126, Mise. Yates  v . Kansas . Sup. Ct. Kan. 

Petition for writ of certiorari dismissed pursuant to Rule 
60 of the Rules of this Court. Kent Frizzell, Attorney 
General of Kansas, and J. Richard Foth and Ernest C. 
Ballweg, Assistant Attorneys General, for respondent. 
Reported below: 202 Kan. 406, 449 P. 2d 575.

January  8, 1970

Dismissal Under Rule 60
No. 54. Cavi tt  v. Nebras ka . Appeal from Sup. Ct. 

Neb. [Probable jurisdiction noted, 393 U. S. 1078.] 
Appeal dismissed pursuant to Rule 60 of the Rules of 
this Court. Richard A. Huebner for appellant. Clar-
ence A. H. Meyer, Attorney General of Nebraska, and 
Melvin Kent Kammerlohr, Assistant Attorney General, 
for appellee. Reported below: 182 Neb. 712, 157 N. W. 
2d 171; 183 Neb. 243, 159 N. W. 2d 566.
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January  12, 1970

Dismissals Under Rule 60
No. 678, Mise. Myles  v . Procu nier , Correc tions  

Direct or , et  al . Sup. Ct. Cal. Petition for writ of 
certiorari dismissed pursuant to Rule 60 of the Rules 
of this Court. Paul Ligda for petitioner.

No. 911. Ameri can  Casualt y  Comp any  of  Readin g , 
Pennsylvani a v . Young , Trust ee  in  Bankru ptcy , 
et  al . C. A. 2d Cir. Petition for writ of certiorari 
dismissed pursuant to Rule 60 of the Rules of this Court. 
Robert E. Curran and Kevin D. Moloney for petitioner. 
Herman Cahn for respondents. Reported below: 416 F. 
2d 906.

Miscellaneous Orders
No. —. Coffey  v . Craven , Warden . C. A. 9th 

Cir. Petition presented to Mr . Just ice  Douglas  for 
reconsideration of denial of bail, and by him referred to 
the Court, denied. Thomas C. Lynch, Attorney General 
of California, Albert W. Harris, Jr., Assistant Attorney 
General, and Joyce Ferris Nedde, Deputy Attorney Gen-
eral, in opposition.

No. —. Signorel li  v . Malleck . C. A. 2d Cir. 
Application for restraining order presented to Mr . Jus -
tice  Douglas , and by him referred to the Court, denied. 
Solicitor General Griswold in opposition.

No. 74. Taggart  et  al . v . Weina cker ’s , Inc . Sup. 
Ct. Ala. [Certiorari granted, ante, p. 813.] Motions of 
American Retail Federation and Homart Development 
Co. for leave to file briefs as amici curiae granted. Brice 
1. Bishop and Phil B. Hammond on the motion for 
American Retail Federation.
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No. 53. Baird  v . State  Bar  of  Arizona . Sup. Ct. 
Ariz. [Certiorari granted, 394 U. S. 957.] Case re-
stored to calendar for reargument.

No. 230. H. K. Porte r  Co ., Inc ., Disston  Divis ion - 
Danville  Works  v . Nation al  Labor  Relati ons  Board  
et  al . C. A. D. C. Cir. [Certiorari granted, ante, 
p. 817.] Motion of United Steelworkers of America for 
leave to participate in oral argument granted and 15 
minutes allotted for that purpose. An additional 15 
minutes allotted to counsel for petitioner. Mr . Justice  
Marsh all  took no part in the consideration or decision 
of this motion. George H. Cohen and Bernard Klein-
man on the motion.

No. 234. Czosek  et  al . v. O’Mara  et  al . C. A. 2d 
Cir. [Certiorari granted, ante, p. 814.] Motion of re-
spondents for permission for two attorneys to participate 
in oral argument granted. William B. Mahoney for 
O’Mara et al., and Thomas G. Rickert, Richard F. Grif-
fin, and Courtland R. LaVallee for Erie Lackawanna 
Railroad Co. on the motion.

No. 300. Tate  et  al . v . Hicke l , Secre tary  of  the  
Interior , et  al . C. A. 10th Cir. [Certiorari granted, 
ante, p. 815.] Motion of Richard B. Stone for leave to 
argue pro hac vice in behalf of Hickel granted. Motion 
of respondent, Dorita High Horse, to remove case from 
summary calendar denied. Fifteen additional minutes 
allotted to each side. Solicitor General Griswold on the 
motion for Stone, and Houston Bus Hill on the motion 
for Dorita High Horse.

No. 692. Public  Service  Comm iss ion  of  Wyomin g  
ET AL. V. TRI-STATE GENERATION & TRANSMISSION ASSN., 
Inc . C. A. 10th Cir. The Solicitor General is invited 
to file a brief expressing the views of the United States.
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No. 75. In  re  Stol ar . Sup. Ct. Ohio. [Certiorari 
granted, ante, p. 816.] Case restored to calendar for 
reargument.

No. 730. Hill  v . Calif ornia . Sup. Ct. Cal. [Cer-
tiorari granted, ante, p. 818.] Motion of petitioner for 
appointment of counsel granted. It is ordered that 
Joseph Amato, Esquire, of Palos Verdes Estates, Cali-
fornia, be, and he is hereby, appointed to serve as counsel 
for petitioner in this case.

No. 1074, Mise. Hall  v . Wingo , Warden ; and
No. 1264, Mise. Maisonave  v . Wainw right , Correc -

tions  Direc tor . Motions for leave to file petitions for 
writs of habeas corpus denied.

No. 1178, Mise. Leser  v . United  States  et  al . 
Motion for leave to file petition for writ of habeas corpus 
denied. Mr . Just ice  Marsha ll  took no part in the 
consideration or decision of this motion.

No. 262, Mise. Poggi  v. Gray , U. S. Distr ict  Judge ; 
and

No. 310, Mise. Poggi  v . Gray , U. S. Distr ict  Judge . 
Motions for leave to file petitions for writs of mandamus 
denied.

Probable Jurisdiction Noted
No. 696. Law  Studen ts  Civil  Rights  Rese arch  

Counc il , Inc ., et  al . v . Wadmo nd  et  al . Appeal from 
D. C. S. D. N. Y. Probable jurisdiction noted and case 
set for argument immediately following No. 75 [restored 
to calendar, supra]. Alan H. Levine, Jeremiah S. 
Gutman, and Leonard B. Boudin for appellants. 
Louis J. Lejkowitz, Attorney General of New York, and 
Daniel M. Cohen, Assistant Attorney General, for ap-
pellees. Reported below: 299 F. Supp. 117.
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No. 726. Mitchel l  et  al . v . Donovan , Secre tary  of  
State  of  Minn esota , et  al . Appeal from D. C. Minn. 
Probable jurisdiction noted. Mr . Justice  Harlan  is of 
the opinion that further consideration of question of 
jurisdiction should be postponed to hearing on the merits. 
Lynn S. Castner and Melvin L. Wulf for appellants. 
Douglas M. Head, Attorney General of Minnesota, pro se, 
Arne L. Schoeller, Chief Deputy Attorney General, and 
John R. Kenefick and James M. Kelley, Special Assistant 
Attorneys General, for appellees. Reported below: 300 
F. Supp. 1145.

Certiorari Granted
No. 661. Hellenic  Lines  Ltd . et  al . v . Rhodi tis . 

C. A. 5th Cir. Motion of Royal Greek Government for 
leave to file a brief as amicus curiae granted. Motion of 
Union of Greek Shipowners et al. for leave to file a brief 
as amici curiae granted. Certiorari granted. George F. 
Wood for petitioners. James M. Estabrook and David 
P. H. Watson for Royal Greek Government, and John R. 
Sheneman for Union of Greek Shipowners et al. on the 
motions. Reported below: 412 F. 2d 919.

No. 678. Nash  et  al . v . United  States . C. A. 5th 
Cir. Certiorari granted. Alex W. Newton for peti-
tioners. Solicitor General Griswold for the United States. 
Reported below: 414 F. 2d 627.

No. 768. Boys  Marke ts , Inc . v . Retail  Clerks  
Union , Local  770. C. A. 9th Cir. Certiorari granted. 
Joseph M. McLaughlin for petitioner. Kenneth M. 
Schwartz for respondent. Carl M. Gould and Stanley E. 
Tobin for Plumbing-Heating & Piping Employers Council 
of Southern California, Inc., as amicus curiae in support 
of the petition. Reported below: 416 F. 2d 368.
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No. 387. Calif ornia  v . Green . Sup. Ct. Cal. Mo-
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted. Thomas C. Lynch, Attor-
ney General of California, and William E. James, Assist-
ant Attorney General, for petitioner. Reported below: 
70 Cal. 2d 654, 451 P. 2d 422.

Certiorari Denied. (See also No. 662, ante, p. 278; No. 
714, ante, p. 277; No. 738, ante, p. 279; No. 748, ante, 
p. 279; No. 787, Mise., ante, p. 280; and No. 897, 
Mise., ante, p. 276.)

No. 242. Perez  v . Califor nia . Sup. Ct. Cal. 
Certiorari denied. Vincent Hallinan for petitioner. 
Thomas C. Lynch, Attorney General of California, Al-
bert W. Harris, Jr., Assistant Attorney General, and 
Deraid E. Granberg and Gloria F. DeHart, Deputy 
Attorneys General, for respondent.

No. 504. Donaldson  v . Illinois . App. Ct. Ill., 1st 
Dist. Certiorari denied. Robert S. Bailey for peti-
tioner. William J. Scott, Attorney General of Illinois, 
and Joel M. Flaum and Thomas J. Immel, Assistant 
Attorneys General, for respondent.

No. 567. Mett ler  et  ux . v . Calif orni a . Ct. App. 
Cal., 4th App. Dist. Certiorari denied. McPherson 
Berrien E. Moore for petitioners. Thomas C. Lynch, 
Attorney General of California, William E. James, As-
sistant Attorney General, and James L. Markman, 
Deputy Attorney General, for respondent.

No. 627. Marine  v . United  States . C. A. 7th Cir. 
Certiorari denied. David P. Schippers for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, and Beatrice Rosenberg for the United States. 
Reported below: 413 F. 2d 214.
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No. 379. Lemke  v . City  of  New por t  News . Sup. 
Ct. App. Va. Certiorari denied.

No. 643. Frilette  et  al . v . Kimber lin  et  al . C. C. 
P. A. Certiorari denied. Oswald G. Hayes, Raymond 
W. Barclay, Richard. K. Stevens, Davidson C. Miller, and 
John F. Witherspoon for petitioners. Malvin R. Mandel-
baum for respondents. Reported below: 56 C. C. P. A. 
(Pat.) 1242, 412 F. 2d 1390.

No. 644. Southern  Railway  Co. v. City  of  Knox -
ville . Sup. Ct. Tenn. Certiorari denied. Charles A. 
Horsky and Clyde W. Key for petitioner. W. P. Boone 
Dougherty for respondent. Reported below: ---- Tenn.
---- , 442 S. W. 2d 619.

No. 645. Floersheim , dba  Floers heim  Sales  Co. 
et  al . v. Federal  Trade  Commis si on . C. A. 9th Cir. 
Certiorari denied. Marion Edwyn Harrison for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General McLaren, and Alvin L. Berman for respondent. 
Reported below: 411 F. 2d 874.

No. 648. Hammond  Millin g  Co . et  al . v . United  
States . C. A. 5th Cir. Certiorari denied. E. David 
Rosen for petitioners. Solicitor General Griswold, As- 
sistant Attorney General Wilson, Jerome M. Feit, and 
Leonard H. Dickstein for the United States. Reported 
below: 413 F. 2d 608.

No. 665. Brush -Moore  News pap ers , Inc ., dba  
Ports mout h Time s v . National  Labor  Relations  
Board . C. A. 6th Cir. Certiorari denied. Earle K. 
Shawe for petitioner. Solicitor General Griswold, Arnold 
Ordman, Dominick L. Manoli, and Norton J. Come for 
respondent. Reported below: 413 F. 2d 809.
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No. 646. Arizona  ex  rel . Merril l , Sherif f v . 
Turtle . C. A. 9th Cir. Certiorari denied. Gary K. 
Nelson, Attorney General of Arizona, and Carl Waag, 
Assistant Attorney General, for petitioner. Theodore R. 
Mitchell for respondent. Reported below: 413 F. 2d 683.

No. 650. Human  Engin eeri ng  Institute , Inc . v . 
Welch  Scie ntif ic  Co . C. A. 7th Cir. Certiorari de-
nied. Bruce B. Krost for petitioner. John D. Dewey 
for respondent. Reported below: 416 F. 2d 32.

No. 651. Firs t  National  Bank  of  Lincolnwood  v . 
Carroll  et  al . C. A. 7th Cir. Certiorari denied. 
Martin S. Gerber for petitioner. Sidney R. Zatz and 
John J. Enright for respondents. Reported below: 413 
F. 2d 353.

No. 652. Penrod  Drilling  Co . v . Johnson  et  al . 
C. A. 5th Cir. Certiorari denied. Thomas A. Harrell 
for petitioner. Scott Baldwin for respondents. Re-
ported below: 414 F. 2d 1217.

No. 657. Acker  v . United  States . C. A. 6th Cir. 
Certiorari denied. Solicitor General Griswold, Acting 
Assistant Attorney General Ugast, Joseph M. Howard, 
and John M. Brant for the United States. Reported 
below: 415 F. 2d 328.

No. 658. Local  No . 380, Internati onal  Union , 
Allie d  Industrial  Workers  of  Amer ica , AFL-CIO v. 
National  Labor  Relati ons  Board  et  al . C. A. 7th 
Cir. Certiorari denied. Gerry M. Miller for petitioner. 
Solicitor General Griswold, Arnold Ordman, Dominick L. 
Manoli, Norton J. Come, and Linda Sher for National 
Labor Relations Board, and Walter S. Davis for Flam-
beau Plastics Corp., respondents. Reported below: 411 
F. 2d 249.
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No. 659. Cerri to  v . United  States . C. A. 7th Cir. 
Certiorari denied. Julius Lucius Echeles for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, and Jerome M. Feit for the United States. Re-
ported below: 413 F. 2d 1270.

No. 660. Weiner  v . Cuyah oga  Community  Coll ege  
Dis trict  et  al . Sup. Ct. Ohio. Certiorari denied. 
Thomas J. McDermott for petitioner. George I. Meisel 
for respondents. Reported below: 19 Ohio St. 2d 35, 
249 N. E. 2d 907.

No. 667. Patton  Manufacturi ng  Co . et  al . v . Kim - 
berling , Trust ee  in  Bankruptcy . C. A. 6th Cir. Cer-
tiorari denied. Ford W. Ekey for petitioners. Bradley 
J. Schaefjer for respondent. Reported below: 413 F. 
2d 1258.

No. 671. Prest o  Manufacturing  Co. v. National  
Labor  Relat ions  Board  et  al . C. A. D. C. Cir. Cer-
tiorari denied. Abraham J. Harris for petitioner. Solic-
itor General Grisivold, Arnold Ordman, Dominick L. 
Manoli, Norton J. Come, and Linda Sher for respondent 
National Labor Relations Board. Reported below: 135 
U. S. App. D. C. 197, 417 F. 2d 1144.

No. 673. Glen  & Mohaw k Milk  Ass n ., Inc . v . 
Wickham , Commis sioner  of  Agricu ltur e  & Market s  
of  New  York . Ct. App. N. Y. Certiorari denied. 
John R. Davison for petitioner. Robert G. Blabey for 
respondent.

No. 680. Fiedler  v . New  York . Ct. App. N. Y. 
Certiorari denied. Herald Price Fahringer for petitioner. 
Michael F. Dillon for respondent. Reported below: 24 
N. Y. 2d 960, 250 N. E. 2d 75.
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No. 682. General  Electric  Co . v . Nation al  Labor  
Relat ions  Board  et  al . C. A. 4th Cir. Certiorari 
denied. William W. Sturges for petitioner. Solicitor 
General Griswold, Arnold Ordman, Dominick L. Manoli, 
and Norton J. Come for National Labor Relations Board, 
and Irving Abramson and Ruth Weyand for Interna-
tional Union of Electrical, Radio & Machine Workers, 
AFL-CIO, et al., respondents. Reported below: 414 F. 
2d 918.

No. 684. Markham  Advertis ing  Co., Inc ., et  al . v . 
Zahn  et  al . C. A. 9th Cir. Certiorari denied. Alfred 
J. Schweppe and Thomas R. Beierle for petitioners. 
Slade Gorton, Attorney General of Washington, Robert 
J. Doran, Deputy Attorney General, and Delbert W. 
Johnson, Special Assistant Attorney General, for re-
spondents. Reported below: 415 F. 2d 772.

No. 685. Harri s v . Pennsylvani a  Turnpi ke  Com -
miss ion . C. A. 3d Cir. Certiorari denied. Theodore 
Kostos for petitioner. Reported below: 410 F. 2d 1332.

No. 686. Bugden  v . Bugde n . Sup. Ct. Ga. Cer-
tiorari denied. Roland D. Hartshorn for petitioner. 
Reported below: 225 Ga. 413, 169 S. E. 2d 337.

No. 689. Boyles  v . Miss iss ipp i . Sup. Ct. Miss. 
Certiorari denied. P. J. Townsend, Jr., for petitioner. 
Reported below: 223 So. 2d 651.

No. 691. Baird  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Simon H. Rifkind, Jay H. Topkis, 
Thomas R. Farrell, and Boris Kostelanetz for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Walters, Joseph M. Howard, and John P. Burke for the 
United States. Reported below: 414 F. 2d 700.
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No. 690. James  Talcott , Inc . v . Ivor  B. Clark  Co ., 
Inc ., et  al . C. A. 2d Cir. Certiorari denied. Thomas 
B. Leary and David Hartfield, Jr., for petitioner. Arthur 
S. Friedman and Hyman Frankel for respondents. Re-
ported below: 411 F. 2d 788.

No. 695. Sirbu  et  al . v. Sirbu . Sup. Ct. Ohio. 
Certiorari denied. John R. Vintilla for petitioners. 
C. Kenneth Clark, Jr., for respondent. Reported below: 
19 Ohio St. 2d 162, 249 N. E. 2d 887.

No. 697. Morton  et  al ., trading  as  Pennbrook  
Milk  Co . v . National  Dairy  Products  Corp . C. A. 
3d Cir. Certiorari denied. Frederic L. Ballard for peti-
tioners. William H. Jjowery and Owen B. Rhoads for 
respondent. Reported below: 414 F. 2d 403.

No. 698. Scott  et  al . v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Raymond J. Smith for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Wilson, Jerome M. Feit, and Robert G. May sack 
for the United States. Reported below: 413 F. 2d 932.

No. 699. Licausi  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Allen David Stolar for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 413 F. 2d 1118.

No. 700. Bassi ck  Co . et  al . v . Blake  et  al . C. A. 
7th Cir. Certiorari denied. Dugald S. McDougall and 
A. G. Douvas for petitioners. John D. Dewey for 
respondents.

No. 709. Thomas  v . Pete rson  Marine  Servi ce , Inc . 
C. A. 5th Cir. Certiorari denied. Charles R. Maloney 
for petitioner. Reported below: 411 F. 2d 592.
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No. 702. A. H. Belo  Corp . (WFAA-TV) v . National  
Labor  Relat ions  Board . C. A. 5th Cir. Certiorari 
denied. Joseph Alton Jenkins for petitioner. Solicitor 
General Griswold, Arnold Ordman, Dominick L. Manoli, 
Norton J. Come, and Linda Sher for respondent. L.N.D. 
Wells, Jr., for Local 1257, International Brotherhood of 
Electrical Workers, AFL-CIO, intervenor below. Re-
ported below: 411 F. 2d 959.

No. 704. Pyle  v . Ohio . Sup. Ct. Ohio. Certiorari 
denied. William H. Thornburgh for petitioner. R. K. 
Wilson for respondent. Reported below: 19 Ohio St. 2d 
64, 249 N. E. 2d 826.

No. 707. Penna luna  & Co., Inc ., et  al . v . Securit ies  
and  Exchange  Commis si on . C. A. 9th Cir. Certiorari 
denied. Richard Maguire for petitioners. Solicitor Gen-
eral Griswold and Philip A. Loomis, Jr., for respondent. 
Reported below: 410 F. 2d 861.

No. 708. Sacks  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Alan G. Wilsey for petitioner. Solic-
itor General Griswold for the United States. Reported 
below: 416 F. 2d 607.

No. 710. First  Nation al  City  Bank  of  New  York  
v. American  Fire  & Casualt y  Co . C. A. 1st Cir. Cer-
tiorari denied. Victor House for petitioner. Reported 
below: 411 F. 2d 755.

No. 716. Leslie  et  ux . v . Commi ssione r  of  In -
ter nal  Reve nue . C. A. 2d Cir. Certiorari denied. 
M. Bernard Aidinoff and Kendyl K. Monroe for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Walters, Harry Baum, and Robert I. Waxman 
for respondent. Reported below: 413 F. 2d 636.
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No. 711. Taylor  et  al . v . Deale rs  Trans port  Co . 
et  al . C. A. 6th Cir. Certiorari denied. George J. 
Long for petitioners. Newell N. Fowler for Dealers 
Transport Co., and Edgar A. Zingman for E & L Trans-
port Co., respondents.

No. 712. Smith  v . United  States . C. A. 9th Cir. 
Certiorari denied. Clarence H. Pease for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 412 F. 2d 791.

No. 717. Central  of  Georgia  Railw ay  Co . v . 
Brotherhood  of  Railr oad  Trainm en  et  al . C. A. 5th 
Cir. Certiorari denied. Charles A. Horsky, John B. 
Miller, and Julian C. Sipple for petitioner. Harold A. 
Ross for respondents. Reported below: 415 F. 2d 403.

No. 718. Bess man  et  al ., dba  Bes sman  Insurance  
Agency  v . Bacalis . Sup. Ct. Mich. Certiorari denied. 
Reported below: 382 Mich. 764.

No. 719. Wright  et  ux . v . Dade  County . Dist. Ct. 
App. Fla., 3d Dist. Certiorari denied. Richard H. W. 
Maloy for petitioners. Reported below: 216 So. 2d 494.

No. 720. Bauer  v . Stern  Finance  Co . et  al . Sup. 
Ct. Iowa. Certiorari denied. Dan Johnston for peti-
tioner. Joseph Z. Marks for respondents. Reported 
below: ---- Iowa----- , 169 N. W. 2d 850.

No. 721. Wynn  et  ux . v . United  States . C. A. 
3d Cir. Certiorari denied. Sherwin T. McDowell for 
petitioners. Solicitor General Griswold, Assistant Attor-
ney General Walters, Harry Baum, and Robert I. Wax-
man for the United States. Reported below: 411 F. 
2d 614.
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No. 723. Wainwri ght  v . Unite d States . C. A. 
10th Cir. Certiorari denied. George J. Francis for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Walters, and Joseph M. Howard for the United 
States. Reported below: 413 F. 2d 796.

No. 724. Swi ndler  v . United  States . C. A. 4th 
Cir. Certiorari denied. James Lewis Mann Cromer for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Wilson, and Jerome M. Feit for the United 
States. Reported below: 416 F. 2d 25.

No. 733. Merchants  National  Bank  & Trust  Co . 
of  Indianap olis  v . Professional  Men ’s Assn ., Inc ., 
et  al . C. A. 5th Cir. Certiorari denied. Donald A. 
Schabel for petitioner. Robert W. Smith for respond-
ents. Reported below: 409 F. 2d 600.

No. 734. White  Consolidated  Industries , Inc . v . 
Alli s -Chalmers  Manuf actur ing  Co . C. A. 3d Cir. 
Certiorari denied. George I. Meisel for petitioner. 
8. Hazard Gillespie and 3. Samuel Arsht for respondent. 
Reported below: 414 F. 2d 506.

No. 744. Rossi v . Flet cher . C. A. D. C. Cir. Cer-
tiorari denied. William D. Donnelly for petitioner. Re-
ported below: 135 U. S. App. D. C. 333, 418 F. 2d 1169.

No. 745. Cox’s Food  Center , Inc . v . Retail  Clerks  
Union , Local  No . 1653, et  al . Sup. Ct. Idaho. Cer-
tiorari denied. Eli Weston for petitioner. Donald 
Grody and Hugh Hajer for respondents. Reported be-
low: 93 Idaho 179, 457 P. 2d 418.

No. 751. Mazzochi  v . New  York . App. Div., Sup. 
Ct. N. Y., 1st Jud. Dept. Certiorari denied. Irving 
Anolik for petitioner.
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No. 740. Cantrell  v . City  of  Oklaho ma  City . 
Ct. Crim. App. Okla. Certiorari denied. Don Hamilton 
for petitioner. Roy H. Semtner and Giles K. Ratcliffe 
for respondent. Reported below: 454 P. 2d 676.

No. 747. Taylor  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Gordon C. Culp for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, and Beatrice Rosenberg for the United States. 
Reported below: 412 F. 2d 1188.

No. 750. Nagelberg  v . Unite d  Stat es . C. A. 2d Cir. 
Certiorari denied. Irwin Klein for petitioner. Solicitor 
General Griswold, Assistant Attorney General Wilson, 
Beatrice Rosenberg, and Robert G. Maysack for the 
United States. Reported below: 413 F. 2d 708.

No. 754. Polyme rs , Inc . v . National  Labor  Rela -
tions  Board . C. A. 2d Cir. Certiorari denied. Fran-
cis J. Vaas for petitioner. Solicitor General Griswold, 
Arnold Ordman, Dominick L. Manoli, Norton J. Come, 
and Linda Sher for respondent. Reported below: 414 
F. 2d 999.

No. 759. Public  Servic e  Compa ny  of  Indiana , Inc ., 
et  al . v. Hamil , Admini strator  of  Rural  Elec tri fi ca -
tion  Admini strat ion , et  al . C. A. 7th Cir. Certiorari 
denied. Alan W. Boyd for Public Service Company of 
Indiana, Inc., and G. R. Redding and Fred P. Bamberger 
for Southern Indiana Gas & Electric Co., petitioners. 
Solicitor General Griswold, Acting Assistant Attorney 
General Eardley, and Alan S. Rosenthal for respondents. 
Reported below: 416 F. 2d 648.

No. 765. Toro  v . Julio  E. Geral dino , Inc . Sup. Ct. 
Puerto Rico. Certiorari denied.
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No. 755. Minnea pol is  Park  Board  v . Minnes ota . 
Sup. Ct. Minn. Certiorari denied. Raymond A. Haik 
for petitioner. Douglas M. Head, Attorney General of 
Minnesota, Arne L. Schoeller, Chief Deputy Attorney 
General, Richard H. Kyle, Deputy Attorney General, 
and James M. Kelley, Special Assistant Attorney Gen-
eral, for respondent. Reported below: 284 Minn. 233, 
170 N. W. 2d 95.

No. 757. Carroll  v . Unite d  States  Dis trict  Court  
for  the  Dis trict  of  Colorado . C. A. 10th Cir. Cer-
tiorari denied. Rebecca L. Bradley and Walter L. 
Gerash for petitioner. Solicitor General Griswold, As- 
sistant Attorney General Ruckelshaus, Alan S. Rosen-
thal, and Alexander P. Humphrey for respondent. 
Reported below: 416 F. 2d 585.

No. 758. Rubin  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Stanley Jay Bartel for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Jerome M. Feit, and Edward Fenig for the 
United States. Reported below: 414 F. 2d 473.

No. 763. Indianola  Municipal  Separat e School  
Dis trict  et  al . v . Unite d  State s . C. A. 5th Cir. Cer-
tiorari denied. Hardy Lott for petitioners. Solicitor 
General Griswold, Assistant Attorney General Leonard, 
and J. Harold Flannery for the United States. Reported 
below: 410 F. 2d 626.

No. 653. Jones  v . City  of  Birm ingham . Ct. App. 
Ala. Certiorari denied. Mr . Justi ce  Douglas  is of 
the opinion that certiorari should be granted. Arthur 
Parker for petitioner. J. M. Breckenridge and William 
C. Walker for respondent. Reported below: 45 Ala. 
App. 86, 224 So. 2d 922.
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No. 764. Fowler  Manuf actur ing  Co . v . Gorlick  
ET AL., DBA THRIFTY SUPPLY Co. ET AL. C. A. 9th Cir. 
Certiorari denied. Floyd V. Smith for petitioner. Don-
ald G. Cohan for respondents. Reported below: 415 F. 
2d 1248.

No. 769. Wyatt  v . Hocker , Warden . C. A. 9th Cir. 
Certiorari denied. Richard C. Minor for petitioner.

No. 822. Basa n  v . United  States ;
No. 825. Hutul  v . United  State s ; and
No. 826. Lombardi  v . Unite d States . C. A. 7th 

Cir. Certiorari denied. Charles A. Bellows for peti-
tioner in No. 825, and Thomas P. Sullivan for petitioner 
in No. 826. Solicitor General Griswold, Assistant Attor-
ney General Wilson, Beatrice Rosenberg, and Roger A. 
Pauley for the United States in all three cases. Reported 
below: 416 F. 2d 607.

No. 160. Hopp er  et  al . v . Louisi ana . Sup. Ct. La. 
Certiorari denied. Mr . Justic e  Douglas  is of the opin-
ion that certiorari should be granted. Camille F. Gravel, 
Jr., for petitioners. Jack P. F. Gremillion, Attorney 
General of Louisiana, William P. Schuler, Second As-
sistant Attorney General, Harry H. Howard, Assistant 
Attorney General, and Lawrence L. McNamara for re-
spondent. Reported below: 253 La. 439, 218 So. 2d 551.

No. 546. Heine  v . New  Hamp shi re . Sup. Ct. N. H. 
Certiorari denied. Mr . Justic e  Douglas  is of the opin-
ion that certiorari should be granted. Richard R. 
Fernald for petitioner. George S. Pappagianis, Attor-
ney General of New Hampshire, and David H. Souter, 
Assistant Attorney General, for respondent. Reported 
below: — N. H. —, 253 A. 2d 828.
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No. 26. Allen  et  al . v . Hardin , Secretary  of  Agri -
cultu re , et  al . C. A. D. C. Cir. Certiorari denied. 
The  Chief  Just ice  and Mr . Just ice  Marshall  took no 
part in the consideration or decision of this petition. 
Charles P. Ryan and Edward J. Ryan for petitioners. 
Solicitor General Griswold, Assistant Attorney General 
Weisl, Alan S. Rosenthal, and Walter H. Fleischer for 
Hardin, and Lawrence D. Hollman and Carlyle C. Ring, 
Jr., for Zuber et al., respondents. Reported below: 131 
U. S. App. D. C. 109, 402 F. 2d 660.

No. 668. Boroski  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Mr . Justice  Douglas  is of the opin-
ion that certiorari should be granted. Kenneth S. Jacobs 
for petitioner. Solicitor General Griswold, Assistant 
Attorney General Wilson, Jerome M. Feit, and Edward 
Fenig for the United States. Reported below: 412 F. 
2d 668.

No. 766. Kauff man  v . Secret ary  of  the  Air  Force . 
C. A. D. C. Cir. Certiorari denied. Mr . Justic e  Doug -
las  is of the opinion that certiorari should be granted. 
Leonard B. Boudin, Victor Rabinowitz, and David Rein 
for petitioner. Solicitor General Griswold, Assistant At-
torney General Yeagley, Kevin T. Maroney, and Robert 
L. Keuch for respondent. Reported below: 135 U. S. 
App. D. C. 1, 415 F. 2d 991.

No. 420. Jones  v . Jones  et  al . C. A. 7th Cir. 
Motion to dispense with printing petition for certiorari 
granted. Certiorari denied. William J. Scott, Attorney 
General of Illinois, and Francis T. Crowe, Herman 
Tavins, and A. Zola Groves, Assistant Attorneys Gen-
eral, for respondents McCormick et al. Reported below: 
410 F. 2d 365.
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No. 639. Berkma n  v . Unite d  States . C. A. 2d Cir. 
Motion to dispense with printing petition for certiorari 
granted. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Walters, Joseph M. Howard, 
and John P. Burke for the United States.

No. 495. Wainw right , Correc tions  Director  v . 
Barton . C. A. 5th Cir. Motion of respondent for leave 
to proceed in jorma pauperis granted. Certiorari denied. 
Earl Faircloth, Attorney General of Florida, and Morton 
J. Hanlon, Assistant Attorney General, for petitioner. 
Robert E. Jagger and Carleton L. Weidemeyer for re-
spondent. Reported below: 412 F. 2d 229.

No. 647. Mc Roberts  v . United  States . C. A. 9th 
Cir. Certiorari denied. Mr . Justice  Marshall  took 
no part in the consideration or decision of this petition. 
Ellis J. Horvitz for petitioner. Solicitor General Gris-
wold for the United States. Reported below: 409 F. 
2d 195.

No. 693. Habig  et  al . v . United  States . C. A. 7th 
Cir. Certiorari denied. Mr . Just ice  Marsh all  took 
no part in the consideration or decision of this petition. 
Fred P. Bamberger, Alan W. Boyd, and Anton Dimitroff 
for petitioners. Solicitor General Griswold, Assistant 
Attorney General Walters, and Joseph M. Howard for 
the United States. Reported below: 413 F. 2d 1108.

No. 669. Ruff alo  v . Mahoning  County  Bar  Assn . 
Sup. Ct. Ohio. Motion to use record and appendix in 
No. 73, October Term, 1967 [In re Ruffalo, 390 U. S. 544], 
granted. Certiorari denied. Mr . Just ice  Douglas  is 
of the opinion that certiorari should be granted. 
Mr . Justice  Stewart  took no part in the consideration 
or decision of this motion and petition. Eugene Gress-
man for petitioner. Thomas V. Koykka and Edward R. 
Brown for respondent.
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No. 739. Osborn  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Mr . Just ice  Marsh all  took no part 
in the consideration or decision of this petition. Maclin 
P. Davis, Jr., for petitioner. Solicitor General Griswold 
for the United States. Reported below: 415 F. 2d 1021.

No. 674. Henry  I. Siegel  Co ., Inc . v . Nation al  
Labor  Relations  Board  et  al . C. A. D. C. Cir. Cer-
tiorari denied. The  Chief  Justice  took no part in the 
consideration or decision of this petition. Osmond K. 
Fraenkel for petitioner. Solicitor General Griswold, 
Arnold Ordman, Dominick L. Manoli, and Norton J. 
Come for National Labor Relations Board, and Jacob 
Sheinkman for Amalgamated Clothing Workers of Amer-
ica, AFD-CIO, respondents. Reported below: 135 U. S. 
App. D. C. 142, 417 F. 2d 559.

No. 752. Matzner  et  al . v . Brow n , Judge . C. A. 
3d Cir. Certiorari denied. Mr . Justic e  Brennan  took 
no part in the consideration or decision of this petition. 
F. Lee Bailey for petitioners. Arthur J. Sills, Attorney 
General of New Jersey, and Elias Abelson, Assistant 
Attorney General, for respondent. Reported below: 410 
F. 2d 1376.

No. 63, Mise. Moore  v . Califor nia . Sup. Ct. Cal. 
Certiorari denied. Thomas C. Lynch, Attorney General 
of California, Doris H. Maier, Assistant Attorney Gen-
eral, and Edward W. Bergtholdt, Deputy Attorney Gen-
eral, for respondent.

No. 151, Mise. Wane  v . Calif ornia . Sup. Ct. Cal. 
Certiorari denied. Thomas C. Lynch, Attorney General 
of California, William E. James, Assistant Attorney Gen-
eral, and Russell lungerich, Deputy Attorney General, 
for respondent.
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No. 124, Mise. Bryant  v . Calif ornia . Sup. Ct. Cal. 
Certiorari denied. Thomas C. Lynch, Attorney General 
of California, and Edsel W. Haws and Willard F. Jones, 
Deputy Attorneys General, for respondent.

No. 162, Mise. Park  v . Calif ornia  Adult  Author -
ity  et  al . C. A. 9th Cir. Certiorari denied. Thomas 
C. Lynch, Attorney General of California, Albert W. 
Harris, Jr., Assistant Attorney General, and Deraid E. 
Granberg and Charles R. B. Kirk, Deputy Attorneys 
General, for respondents.

No. 217, Mise. Vaughn  v . Calif ornia . Ct. App. 
Cal., 4th Jud. Dist. Certiorari denied. Thomas C. 
Lynch, Attorney General of California, William E. James, 
Assistant Attorney General, and Frederick R. Millar, Jr., 
Deputy Attorney General, for respondent.

No. 259, Mise. Cotton  v . United  Stat es . C. A. 10th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, Beatrice Rosenberg, 
and Kirby W. Patterson for the United States. Reported 
below: 409 F. 2d 1049.

No. 515, Mise. Nicholls  v . Illi nois . Sup. Ct. Ill. 
Certiorari denied. Walter D. Williams for petitioner. 
William J. Scott, Attorney General of Illinois, and Joel M. 
Flaum, Thomas J. Immel, and Roger C. Navert, Assistant 
Attorneys General, for respondent. Reported below: 42 
Ill. 2d 91, 245 N. E. 2d 771.

No. 770, Mise. Madrid  v . Ariz ona . Ct. App. Ariz. 
Certiorari denied. Gary K. Nelson, Attorney General of 
Arizona, and Carl Waag, Assistant Attorney General, for 
respondent. Reported below: 9 Ariz. App. 207, 450 P. 
2d 719.
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No. 551, Mise. Brown , aka  Morris  v . United  Stat es . 
C. A. 7th Cir. Certiorari denied. John Powers Crowley 
for petitioner. Solicitor General Griswold for the United 
States. Reported below: 411 F. 2d 930.

No. 672, Mise. Step hens  v . Virgin ia . Sup. Ct. App. 
Va. Certiorari denied. Henry W. McLaughlin III for 
petitioner. J. Willard Greer for respondent.

No. 726, Mise. Rakshys  v . Pennsylvani a . Sup. Ct. 
Pa. Certiorari denied.

No. 748, Mise. Chromiak  v . Field , Men ’s Colony  
Super intendent . C. A. 9th Cir. Certiorari denied. 
Reported below: 406 F. 2d 502.

No. 777, Mise. Broadhead  v . United  States . C. A. 
7th Cir. Certiorari denied. Myron J. Hack for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, Jerome M. Feit, and Edward Fenig for 
the United States. Reported below: 413 F. 2d 1351.

No. 799, Mise. Williams  v . United  States . C. A. 
5th Cir. Certiorari denied. Leonard R. Mellon for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, Beatrice Rosenberg, and Roger A. Pauley 
for the United States. Reported below: 402 F. 2d 258.

No. 804, Mise. Oblat ore  v . Brauner . C. A. 8th Cir. 
Certiorari denied. Maximilian Bader and I. Walton 
Bader for petitioner.

No. 840, Mise. Vivero  et  al . v . United  States . C. A. 
2d Cir. Certiorari denied. Albert J. Krieger for peti-
tioners. Solicitor General Griswold for the United States. 
Reported below: 413 F. 2d 971.
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No. 809, Mise. Black  v . United  States . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Wilson, Beatrice Rosenberg, 
and Kirby W. Patterson for the United States. Reported 
below: 412 F. 2d 687.

No. 831, Mise. Baker  v . Unit ed  Stat es . C. A. 5th 
Cir. Certiorari denied. Robert G. Pugh for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Beatrice Rosenberg, and Marshall Tamor Gold-
ing for the United States. Reported below: 412 F. 2d 
1069.

No. 872, Mise. Sisk  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Thomas McKinney, Jr., for 
petitioner. Solicitor General Griswold for the United 
States. Reported below: 411 F. 2d 1192.

No. 874, Mise. Swif t  v . New  York . App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Certiorari denied. Matthew 
Muraskin for petitioner. William Cahn and Jules Oren- 
stein for respondent. Reported below: 32 App. Div. 2d 
183, 300 N. Y. S. 2d 639.

No. 888, Mise. Green  v . Pate , Warden . C. A. 7th 
Cir. Certiorari denied. Joseph A. Marino for peti-
tioner. Reported below: 411 F. 2d 884.

No. 918, Mise. Norman  v . Unite d  Stat es . C. A. 6th 
Cir. Certiorari denied. J. B. Tietz for petitioner. So-
licitor General Griswold, Assistant Attorney General 
Wilson, Jerome M. Feit, and Robert G. May sack for the 
United States. Reported below: 413 F. 2d 789.

No. 939, Mise. Brill  et  al . v . Ohio . Sup. Ct. Ohio. 
Certiorari denied. John J. Callahan for petitioners.
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No. 935, Mise. Culotta  v. United  State s . C. A. 2d 
Cir. Certiorari denied. Robert S. Rijkind for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 413 F. 2d 1343.

No. 951, Mise. Anthony  v . United  States . C. A. 
3d Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, Jerome M. Feit, and 
Robert G. Maysack for the United States. Reported 
below: 414 F. 2d 808.

No. 966, Mise. Gibson  v . Washingt on . Sup. Ct. 
Wash. Certiorari denied. James E. Kennedy for re-
spondent. Reported below: 75 Wash. 2d 174, 449 P. 
2d 692.

No. 967, Mise. Webb  v . Beto , Correcti ons  Direc tor . 
C. A. 5th Cir. Certiorari denied. Ernest E. Figari, Jr., 
for petitioner. Crawl ord C. Martin, Attorney General 
of Texas, Nola White, First Assistant Attorney General, 
Robert C. Floivers and Gilbert J. Pena, Assistant Attor-
neys General, for respondent. Reported below: 415 F. 
2d 433.

No. 968, Mise. Ronst adt  v . Califo rnia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 972, Mise. Kelley  v . United  Stat es . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States.

No. 973, Mise. Johnson  v . United  State s . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, Beatrice Rosenberg, 
and Kirby W. Patterson for the United States. Reported 
below: 415 F. 2d 653.
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No. 982, Mise. Jaegers  v . California . Ct. App. Cal., 
2d App. Dist. Certiorari denied. DeWitt F. Blase for 
petitioner.

No. 983, Mise. Smith  v . California . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Kate Whyner for 
petitioner. Reported below: 273 Cal. App. 2d 547, 78 
Cal. Rptr. 405.

No. 986, Mise. Eli  v . Calif ornia . Sup. Ct. Cal. 
Certiorari denied. Reported below: 71 Cal. 2d 214, 454 
P. 2d 337.

No. 994, Mise. Marvel  v . United  State s . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States.

No. 996, Mise. Tellis  v . Hocker , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1003, Mise. Chambers  et  ux . v . Colonial  Pipe -
line  Co. C. A. 6th Cir. Certiorari denied. Reported 
below: 408 F. 2d 678.

No. 1004, Mise. Stevens  v . Nels on , Warden , et  al . 
C. A. 9th Cir. Certiorari denied.

No. 1008, Mise. Maros cia  v . Dis patc h  Printing  Co. 
et  al . C. A. 6th Cir. Certiorari denied.

No. 1011, Mise. Eaton  v . Unite d  Stat es . C. A. 8th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States.

No. 1023, Mise. Logan  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 25 N. Y. 2d 184, 250 
N. E. 2d 454.
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No. 1013, Mise. Laughlin  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. David E. Wagoner for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, Jerome M. Feit, and Roger A. Pauley 
for the United States. Reported below: 411 F. 2d 1224.

No. 1025, Mise. Miller  et  al . v . Louis iana . Sup. 
Ct. La. Certiorari denied. Reported below: 254 La. 73, 
222 So. 2d 862.

No. 1026, Mise. Conover  v . Herold , State  Hospi tal  
Direct or . C. A. 2d Cir. Certiorari denied.

No. 1028, Mise. Philli ps  v . California . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Frank O. Wal-
ther for petitioner. Reported below: 270 Cal. App. 2d 
381, 75 Cal. Rptr. 720.

No. 1029, Mise. Arnold  v . Unit ed  States . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 414 F. 2d 1056.

No. 1031, Mise. Owen s v . New t Jerse y . Sup. Ct. 
N. J. Certiorari denied. Morton Stavis for petitioner. 
Reported below: 54 N. J. 153, 254 A. 2d 97.

No. 1033, Mise. Coope r  et  al . v . New  Jerse y . Sup. 
Ct. N. J. Certiorari denied. Gerald T. Foley, Jr., for 
petitioners. Reported below: 54 N. J. 330, 255 A. 2d 232.

No. 1036, Mise. Warrin er  v . Fernandez  et  al . 
Dist. Ct. App. Fla., 3d Dist. Certiorari denied.

No. 1040, Mise. Bartlett , Guardian  v . Hollop eter . 
Sup. Ct. Ohio. Certiorari denied. Arthur R. Cline for 
respondent.
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No. 1039, Mise. Rogers  v . Calif ornia  Adult  Au -
thorit y  et  al . Sup. Ct. Cal. Certiorari denied.

No. 1041, Mise. Roberts  v . Alaska . Sup. Ct. Alaska. 
Certiorari denied. G. Kent Edwards, Attorney General 
of Alaska, and Robert K. Y and ell for respondent. Re-
ported below: 453 P. 2d 898.

No. 1044, Mise. Corrado  et  ux . v . Providence  Rede -
velop ment  Agency  et  al . Sup. Ct. R. I. Certiorari 
denied. Timothy J. McCarthy and Vincent Pallozzi for 
respondents. Reported below: ---- R. I.----- , 252 A. 2d
920.

No. 1056, Mise. Lee  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Sam Adam and Charles B. 
Evins for petitioner. Solicitor General Griswold for the 
United States. Reported below: 413 F. 2d 910.

No. 1057, Mise. Neal  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Mark I. Harrison for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 415 F. 2d 599.

No. 1058, Mise. Czako  v. Maroney , Correction al  
Superi ntendent . C. A. 3d Cir. Certiorari denied.

No. 1065, Mise. Holland  v . Coiner , Warden . Sup. 
Ct. App. W. Va. Certiorari denied.

No. 1067, Mise. Smith  v . Nelson , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1070, Mise. Wharton  v . Crouse , Warden . C. A. 
10th Cir. Certiorari denied.



ORDERS 1023

396 U.S. January 12, 1970

No. 1071, Mise. White  v . Unite d States . C. A. 
10th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 1072, Mise. Lyon  v . United  States . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Wilson, Beatrice Rosenberg, and 
Roger A. Pauley for the United States. Reported below: 
416 F. 2d 91.

No. 1073, Mise. Mc Alvain  v . Arizo na . Sup. Ct. 
Ariz. Certiorari denied. Gary K. Nelson, Attorney 
General of Arizona, and Carl Waag, Assistant Attorney 
General, for respondent. Reported below: 104 Ariz. 
445, 454 P. 2d 987.

No. 1075, Mise. Step hens  v . Field , Men ’s Colon y  
Superi ntendent . C. A. 9th Cir. Certiorari denied.

No. 1081, Mise. Gabri el  et  vir  v . Immi gration  and  
Natural izat ion  Serv ice . C. A. 7th Cir. Certiorari 
denied. Richard W. Lowery for petitioners. Solicitor 
General Griswold, Assistant Attorney General Wilson, 
and Beatrice Rosenberg for respondent.

No. 1082, Mise. Johnson  v . Sard  et  al . C. A. D. C. 
Cir. Certiorari denied. Solicitor General Griswold for 
respondents.

No. 1083, Mise. Ortega  v . Supe rior  Court  of  Cali -
fornia , Count y  of  Los  Angeles . Sup. Ct. Cal. Cer-
tiorari denied.

No. 1084, Mise. Gross  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.
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No. 1087, Mise. Mitc hell  v . United  States . C. A. 
7th Cir. Certiorari denied. John J. Cleary for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, Jerome M. Feit, and Edward Fenig for 
the United States. Reported below: 416 F. 2d 607.

No. 1088, Mise. Hill  v . Craven , Warde n . C. A. 9th 
Cir. Certiorari denied.

No. 1090, Mise. Rogers  v . North  Carolina . Sup. 
Ct. N. C. Certiorari denied. Robert Morgan, Attorney 
General of North Carolina, and Ralph Moody, Deputy 
Attorney General, for respondent. Reported below: 275 
N. C. 411, 168 S. E. 2d 345.

No. 1093, Mise. Hamil ton , aka  Lips comb  v . Ala -
bama . C. A. 5th Cir. Certiorari denied.

No. 1099, Mise. Boone  et  al . v . Wyman , Commis -
sioner , Departm ent  of  Social  Services  of  New  York , 
et  al . C. A. 2d Cir. Certiorari denied. Jonathan 
Weiss for petitioners. J. Lee Rankin and Stanley Buchs- 
baum for respondents. Reported below: 412 F. 2d 857.

No. 1100, Mise. Haynes  v . United  States . C. A. 
5th Cir. Certiorari denied. Ernest E. Figari, Jr., for 
petitioner. Solicitor General Griswold for the United 
States. Reported below: 415 F. 2d 347.

No. 1104, Mise. Mc Gurrin  v . Shovlin , Hospital  
Supe rinten dent , et  al . C. A. 3d Cir. Certiorari 
denied.

No. 1114, Mise. Reyes  v . California . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Reported below: 273 
Cal. App. 2d 769, 78 Cal. Rptr. 733.
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No. 1106, Mise. Chupich  v . Illinois . C. A. 7th Cir. 
Certiorari denied.

No. 1109, Mise. Collins  v . Unite d  States . C. A. 
4th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, Jerome M. Feit, and 
Kirby W. Patterson for the United States. Reported 
below: 416 F. 2d 696.

No. 1115, Mise. Blankenship  v . Norvell , Warden . 
C. A. 6th Cir. Certiorari denied.

No. 1117, Mise. Anthony  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied.

No. 1119, Mise. Walters  v . Cox, Penit enti ary  
Superi ntende nt . C. A. 4th Cir. Certiorari denied.

No. 1120, Mise. Saund ers  v . Michi gan  Parol e  
Board . Sup. Ct. Mich. Certiorari denied. Frank J. 
Kelley, Attorney General of Michigan, Robert A. Deren- 
goski, Solicitor General, and Stewart H. Freeman, Assist-
ant Attorney General, for respondent.

No. 1122, Mise. Newli n  v . Supe rior  Court  of  Ari -
zona , County  of  Maricopa , et  al . Sup. Ct. Ariz. 
Certiorari denied.

No. 1125, Mise. Rogers  v . Schmidt , Secret ary  of  
Wisco nsi n  Department  of  Health  and  Social  Serv -
ices . C. A. 7th Cir. Certiorari denied.

No. 1130, Mise. Cline  v . United  States . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 412 F. 2d 323.
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No. 1121, Mise. Evans  v . Cupp , Warden . C. A. 9th 
Cir. Certiorari denied. Reported below: 415 F. 2d 844.

No. 1127, Mise. Taylor  v . Cady , Warde n . Sup. Ct. 
Wis. Certiorari denied.

No. 1128, Mise. Johns  v . Nels on , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1131, Mise. Brown  v . Keith . C. A. 8th Cir. 
Certiorari denied.

No. 1134, Mise. Gilmore  v . Craven , Warde n . C. A. 
9th Cir. Certiorari denied.

No. 1136, Mise. Huskey  v . Crave n , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1143, Mise. Grix  v . Herold , State  Hosp ital  
Direc tor . C. A. 2d Cir. Certiorari denied.

No. 1145, Mise. Rountree  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 1148, Mise. Mc Daniels  v . Califor nia . Ct. 
App. Cal., 2d App. Dist. Certiorari denied.

No. 1153, Mise. Parrish  v . Beto , Correction s Di-
recto r . C. A. 5th Cir. Certiorari denied. Crawjord C. 
Martin, Attorney General of Texas, Nola White, First 
Assistant Attorney General, and Robert C. Flowers and 
Lonny F. Zwiener, Assistant Attorneys General, for re-
spondent. Reported below: 414 F. 2d 770.

No. 1157, Mise. Mink  v . Kent , U. S. Dis trict  Judge . 
C. A. 6th Cir. Certiorari denied.
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No. 1160, Mise. 
Center  Director .

Cagle  v . Cicco ne , U. S. Medical  
C. A. Sth Cir. Certiorari denied.

No. 1233, Mise. Seward  v . United  Stat es . C. A. 
4th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, Beatrice Rosenberg, 
and Robert G. Maysack for the United States. Reported 
below: 416 F. 2d 26.

No. 1242, Mise. Mink  v . Harrison , Correct ions  
Direc tor . C. A. 6th Cir. Certiorari denied.

No. 1257, Mise. Flem ming  v . Wainw right , Cor -
rections  Direct or . C. A. 5th Cir. Certiorari denied. 
Earl Faircloth, Attorney General of Florida, and 
Charles W. Musgrove, Assistant Attorney General, for 
respondent.

No. 1276, Mise. Pergolizzi  et  al . v . New  Jersey . 
Super. Ct. N. J. Certiorari denied.

No. 11, Mise. Haden  v . Unit ed  Stat es . C. A. 7th 
Cir. Certiorari denied. Mr . Justice  Dougla s  is of the 
opinion that certiorari should be granted. Solicitor Gen-
eral Griswold, Assistant Attorney General Vinson, Jerome 
M. Feit, and Kirby W. Patterson for the United States. 
Reported below: 397 F. 2d 460.

No. 20, Mise. Smit h  v . Unit ed  States . C. A. 2d 
Cir. Certiorari denied. Mr . Just ice  Douglas  is of the 
opinion that certiorari should be granted. Frederic A. 
Johnson and Rudolph Lion Zalowitz for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg, and Edward Fenig for the 
United States.
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No. 27, Mise. Mc Lean  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Mr . Justice  Douglas  is of the 
opinion that certiorari should be granted. Leon B. 
Polsky and Phylis Skloot Bamberger for petitioner. 
Solicitor General Griswold for the United States.

No. 64, Mise. Carrigan  v . United  States . C. A. 1st 
Cir. Certiorari denied. Mr . Justice  Douglas  is of the 
opinion that certiorari should be granted. Solicitor Gen-
eral Griswold, Assistant Attorney General Wilson, and 
Jerome M. Feit for the United States. Reported below: 
405 F. 2d 1197.

No. 86, Mise. Nunley  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Mr . Justice  Douglas  is of the 
opinion that certiorari should be granted. Solicitor Gen-
eral Griswold, Assistant Attorney General Wilson, 
Beatrice Rosenberg, and Mervyn Hamburg for the 
United States.

No. 157, Mise. King  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Mr . Just ice  Douglas  
is of the opinion that certiorari should be granted. Hugh 
R. Manes for petitioner. Thomas C. Lynch, Attorney 
General of California, William E. James, Assistant Attor-
ney General, and Ronald M. George, Deputy Attorney 
General, for respondent. Reported below: 267 Cal. App. 
2d 814, 73 Cal. Rptr. 440.

No. 391, Mise. Swi ft  v . Commandant , U. S. Disci -
plinary  Barracks , Fort  Leavenworth . C. A. 10th 
Cir. Certiorari denied. Mr . Justi ce  Douglas  is of the 
opinion that certiorari should be granted. Solicitor Gen-
eral Griswold, Assistant Attorney General Wilson, Jerome 
M. Feit, and Roger A. Pauley for respondent.
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No. 49, Mise. Andrews  v . United  Stat es . C. A. 
6th Cir. Certiorari denied. Mr . Justic e Dougla s is 
of the opinion that certiorari should be granted. Solici-
tor General Griswold for the United States.

No. 428, Mise. Goode  v . Sommers . Baltimore City- 
Ct. Md. Certiorari denied. Mr . Justic e  Douglas  is of 
the opinion that certiorari should be granted. Joseph 
H. H. Kaplan and Harold Buchman for petitioner.

No. 707, Mise. Baird  v . Mass achusetts . Sup. Jud. 
Ct. Mass. Certiorari denied. Mr . Justic e Douglas  is 
of the opinion that certiorari should be granted. Robert 
H. Quinn, Attorney General of Massachusetts, John 
Wall, Assistant Attorney General, Lawrence P. Cohen, 
Deputy Assistant Attorney General, Garrett H. Byrne, 
and Joseph Nolan for respondent. Reported below: 355 
Mass. 746, 247 N. E. 2d 574.

No. 708, Mise. Barnes  v . New  Jers ey . Sup. Ct. 
N. J. Certiorari denied. Mr . Justic e Dougla s is of 
the opinion that certiorari should be granted. Richard 
Newman for petitioner. Reported below: 54 N. J. 1, 
252 A. 2d 398.

No. 898, Mise. Brown  v . Maryland  and /or  John -
son , Sherif f . C. A. 4th Cir. Certiorari denied. Mr . 
Justi ce  Douglas  is of the opinion that certiorari should 
be granted. William M. Kunstler, Jonathan W. Lubell, 
and Harold Buchman for petitioner.

No. 975, Mise. Thes se n v . Alask a . Sup. Ct. 
Alaska. Certiorari denied. Mr . Justic e Douglas  is of 
the opinion that certiorari should be granted. Joseph H. 
Shortell for petitioner. G. Kent Edwards, Attorney 
General of Alaska, and Robert K. Yandell for respondent. 
Reported below: 454 P. 2d 341.
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No. 896, Mise. Maloney  v . E. I. du  Pont  de  
Nemours  & Co., Inc . C. A. D. C. Cir. Certiorari 
denied. Mr . Justic e  Stewart  and Mr . Just ice  White  
took no part in the consideration or decision of this peti-
tion. James C. McKay and Michael Boudin for 
respondent.

No. 995, Mise. Carr  v . United  States . C. A. D. C. 
Cir. Certiorari denied. The  Chief  Justice  took no 
part in the consideration or decision of this petition. 
Darwin Charles Brown for petitioner. Solicitor General 
Griswold for the United States. Reported below: 135 
U. S. App. D. C. 348, 418 F. 2d 1184.

No. 1124, Mise. Deari nger  v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Mr . Justice  Marshall  
took no part in the consideration or decision of this peti-
tion. Solicitor General Griswold for the United States.

Rehearing Denied
No. 1190, Miso., October Term, 1967. Ware  v . 

Preston  et  al ., 390 U. S. 1032, 391 U. S. 971. Motion 
for leave to file second petition for rehearing denied. 
The  Chief  Justi ce  took no part in the consideration or 
decision of this motion.

No. 40. Conway  v . Califor nia  Adult  Authority  
et  al ., ante, p. 107;

No. 340. Ludwig  v . Florida , ante, p. 927 ;
No. 434. Johnson  v . State  Bar  of  Calif ornia  et  al ., 

ante, p. 22;
No. 480. Arizona  Corpor ation  Commiss ion  et  al . 

v. United  States  et  al ., ante, p. 27; and
No. 497. Union  Pacific  Railroad  Co . et  al . v . 

Unite d  State s  et  al ., ante, p. 27. Petitions for rehearing 
denied.
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No. 507. Bay  Sound  Transp ortation  Co . et  al . v .
Unite d  States , ante, p. 928;

No. 554. Chambers  v . Beaucham p, Admin is trator , 
et  al ., ante, p. 942;

No. 583. Anders  v . Commis sioner  of  Internal  
Revenue , ante, p. 958;

No. 160, Mise. Jacks on  v . Calif ornia , ante, p. 942;
No. 602, Mise. Neel y  v . Unite d  States , ante, p. 917 ;
No. 632, Mise. Clinton  v . Califor nia , ante, p. 23;
No. 658, Mise. Lane  v . Pucci  et  al ., ante, p. 943 ;
No. 781, Mise. Dvorsky  v . United  States , ante, 

p. 970;
No. 782, Mise. Wolff  v . Foley , ante, p. 945;
No. 843, Mise. Wendt  v . Dilli n  et  al ., Judges , U. S.

Dist rict  Court , ante, p. 899;
No. 866, Mise. Ress eguie  v . Follet te , Warden , 

ante, p. 971;
No. 959, Mise. Daugh ert y  v . United  States  et  al ., 

ante, p. 947;
No. 978, Mise. Cantrell  v . Unite d States , ante, 

p. 947; and
No. 1016, Mise. Flet cher  v . Maroney , Correc -

tional  Superint endent , ante, p. 948. Petitions for 
rehearing denied.

No. 368. Ward  v . Pennsy lvani a  New  York  Cen -
tral  Transport ation  Co . et  al ., ante, p. 849. Motion 
for leave to file petition for rehearing denied.

No. 999, Mise. Harris on  v . United  States , ante, 
p. 974. Petition for rehearing denied. The  Chief  Jus -
tice  took no part in the consideration or decision of this 
petition.
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Miscellaneous Order

No. 944. Carter  et  al . v . West  Feliciana  Parish  
School  Board  et  al ., ante, p. 290;

No. 972. Singl eton  et  al . v . Jackson  Municipal  
Separat e School  Distr ict  et  al ., ante, p. 290; and

No. 1003. West  Feli ciana  Paris h School  Board  
et  al . v. Carter  et  al ., infra. Motion of Louisiana 
Teachers Assn, for leave to file a brief as amicus curiae 
granted. John F. Ward, Jr., on the motion.

Certiorari Granted. (See Nos. 944 and 972, ante, p.
290.)

Certiorari Denied

No. 1027. Jackson  Municip al  Sep arate  School  
Distri ct  et  al . v . Singlet on  et  al . C. A. 5th Cir. 
Certiorari denied. Robert C. Cannada and Thomas H. 
Watkins for petitioners. Reported below: 419 F. 2d 
1211.

No. 1042. Hinds  County  School  Board  et  al . v . 
United  States  et  al . C. A. 5th Cir. Certiorari denied. 
A. F. Summer, Attorney General of Mississippi, and 
John C. Satterfield for petitioners. Reported below: 417 
F. 2d 852, 423 F. 2d 1264.

No. 1003. Wes t  Feli ciana  Parish  School  Board  
et  al . v. Carte r  et  al . C. A. 5th Cir. Motion to dis-
pense with printing petition granted. Certiorari denied. 
John F. Ward, Jr., for petitioners. Mr. Ward for Loui-
siana Teachers Assn, as amicus curiae in support of the 
petition. Reported below: 419 F. 2d 1211.



ORDERS 1033

396 U.S. January 15, 16, 19, 1970

Januar y  15, 1970

Dismissals Under Rule 60
No. 649. Fidel ity  & Casu alty  Co . of  New  York  v . 

Grigs by  et  al .;
No. 676. Coasta l  Marine  Servic e of  Texas , Inc ., 

et  al . v. Grigs by  et  al . ; and
No. 677. Welder ’s Suppl y  Co . of  Lake  Charl es  v . 

Grigs by  et  al . C. A. 5th Cir. Petitions for writs of 
certiorari dismissed pursuant to Rule 60 of the Rules of 
this Court. Fred H. Sievert, Jr., for petitioner in No. 
649, Edmund E. Woodley for petitioners in No. 676, 
and Norman F. Anderson for petitioner in No. 677. Re-
ported below: 412 F. 2d 1011.

January  16, 1970

Miscellaneous Order
No. 458. Johns on  et  al . v . Mass achus etts , ante, 

p. 990. Application of Joseph M. Palladino, Sr., to 
stay effectiveness of order denying petition for certiorari 
as to him, presented to Mr . Just ice  Brennan , and by 
him referred to the Court, denied. Mr . Just ice  Black , 
Mr . Just ice  Douglas , and Mr . Just ice  Stewart  are of 
the opinion that the application should be granted. 
Robert E. Smith for applicant.

January  19, 1970

Miscellaneous Orders
No. ---- . Avila , aka  Gonzalez  et  al ., et  al . v .

United  States . C. A. 5th Cir. Application for bail 
pending appeal presented to Mr . Justi ce  Black , and by 
him referred to the Court, denied. Daniel Neal Heller 
for applicant Avila. Solicitor General Griswold in 
opposition.
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No. 41. Choctaw  Nation  et  al . v . Oklahoma  
et  al .; and

No. 59. Cherokee  Nation  or  Tribe  of  Indians  in  
Oklahoma  v . Oklaho ma  et  al . C. A. 10th Cir. [Cer-
tiorari granted, 394 U. S. 972.] Cases restored to calen-
dar for reargument.

No. 153. Mc Mann , Warden , et  al . v . Richa rdso n  
et  al . C. A. 2d Cir. [Certiorari granted, ante, p. 813.] 
Motion of District Attorney of New York County for 
leave to participate in oral argument as amicus curiae 
granted, and a total of 30 minutes allotted for that pur-
pose. Counsel for respondents allotted an additional 
30 minutes. Frank S. Hogan and Michael R. Juviler 
on the motion. Gretchen White Oberman in opposition.

No. 175. Moragne  v . Stat es  Marine  Lines , Inc ., 
et  al . C. A. 5th Cir. [Certiorari granted, ante, p. 900.] 
Motion of Nathan Baker, pro se, for leave to file a brief 
as amicus curiae granted. Motion of American Trial 
Lawyers Assn, for leave to file a brief as amicus curiae 
granted. David B. Kaplan on the latter motion.

No. 221. Hickel , Secretar y  of  the  Interior  v . Oil  
Shale  Corp , et  al . C. A. 10th Cir. [Certiorari 
granted, ante, p. 817.] Forty-five minutes allotted to 
each side for oral argument. Mr . Justi ce  White  and 
Mr . Just ice  Marshall  took no part in the consideration 
or decision of this order.

No. 699, Mise. Ross v. Harriso n , Correc tions  Di-
rector , et  al . Motion for leave to file petition for writ 
of mandamus denied. Frank J. Kelley, Attorney Gen-
eral of Michigan, Robert A. Derengoski, Solicitor Gen-
eral, and Stewart H. Freeman, Assistant Attorney Gen-
eral, in opposition.
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No. 46. Unit ed  States  v . White . C. A. 7th Cir. 
[Certiorari granted, 394 U. S. 957.] Case restored to 
calendar for reargument.

No. 305. Unite d States  v . Sis son . Appeal from 
D. C. Mass. [Probable jurisdiction postponed, ante, 
p. 812.] One hour allotted to each side for oral argu-
ment. Motion of Frank P. Slaninger, pro se, for leave 
to dispense with printing amicus curiae brief denied. 
Motion to file a brief as amicus curiae will be granted 
provided the size of the print and pages of his brief is 
made to conform with requirements of Rules 39 (1) and 
(4) of the Rules of this Court. Motion of Los Angeles 
Selective Service Law Panel for leave to participate in 
oral argument as amicus curiae denied. William G. 
Smith on the latter motion.

No. 399. Rowan , dba  Ameri can  Book  Service , et  al . 
v. Unite d State s Post  Offi ce  Departm ent  et  al . 
Appeal from D. C. C. D. Cal. [Probable jurisdiction 
noted, ante, p. 885.] Motion of Direct Mail Advertising 
Assn., Inc., for leave to participate in oral argument 
as amicus curiae denied. David E. McGiflert on the 
motion.

No. 868, Mise. Poteet  v . Rundle , Correctional  
Super intende nt ; and

No. 1442, Mise. Watkins  v . Wingo , Warden . 
Motions for leave to file petitions for writs of habeas 
corpus denied.

No. 226, Mise. Safeguard  Mutua l  Insuranc e  Co . v . 
Freedman , U. S. Circui t  Judge , et  al . Motion for 
leave to file petition for writ of mandamus denied. 
Malcolm W. Berkowitz and Malcolm H. Waldron, Jr., 
on the motion.
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No. 730. Hill  v . Calif orni a . Sup. Ct. Cal. [Cer-
tiorari granted, ante, p. 818.] Motion of Keith C. 
Monroe, pro se, for leave to file a brief as amicus curiae 
granted.

Probable Jurisdiction Noted
No. 156, Mise. Willi ams  v . Illinois . Appeal from 

Sup. Ct. Ill. Motion for leave to proceed in forma 
pauperis granted. Probable jurisdiction noted and case 
transferred to appellate docket. Jack Greenberg, 
Michael Meltsner, and Stanley A. Bass for appellant. 
William J. Scott, Attorney General of Illinois, and James 
R. Thompson and Joel M. Flaum, Assistant Attorneys 
General, for appellee. Reported below: 41 Ill. 2d 511, 
244 N. E. 2d 197.

Certiorari Granted
No. 655. Mulloy  v . United  States . C. A. 6th Cir. 

Certiorari granted. Robert Allen Sedler for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, and Philip R. Monahan for the United States. 
Reported below: 412 F. 2d 421.

Certiorari Denied. (See also No. 288, ante, p. 374; and
No. 808, ante, p. 373.)

No. 125. Martin  Mariett a  Corp . v . Feder  et  al . 
C. A. 2d Cir. Certiorari denied. Samuel E. Gates, 
Cecil Wray, Jr., and Clark C. Vogel for petitioner. 
Mordecai Rosenfeld for Feder and Charles Pickett and 
Edward C. McLean, Jr., for Sperry Rand Corp., respond-
ents. Solicitor General Griswold, Lawrence G. Wallace, 
Philip A. Loomis, Jr., David Ferber, and Paul Gonson 
filed a memorandum for the United States, by invitation 
of the Court, ante, p. 808, in opposition. Reported 
below: 406 F. 2d 260.



ORDERS 1037

396 U.S. January 19, 1970

No. 771. Baumel  et  al . v . Rosen  et  al .; and
No. 881. Rosen  et  al . v . Baumel  et  al . C. A. 4th 

Cir. Certiorari denied. Morton E. Yohalem, George 
Cochran Doub, and Eugene Gressman for petitioners in 
No. 771. H. Vernon Eney and Robert R. Bair for re-
spondents in No. 771 and for petitioners in No. 881. 
Reported below: 412 F. 2d 571.

No. 773. Unite d  States  v . Miss ouri  Paci fi c  Rail -
road  Co. C. A. 8th Cir. Certiorari denied. Solicitor 
General Griswold, Assistant Attorney General Walters, 
Matthew J. Zinn, and Stuart A. Smith for the United 
States. Robert T. Molloy and John P. Downes for 
respondent. Reported below: 411 F. 2d 327.

No. 775. Narragans ett  Racing  Assn ., Inc ., et  al . 
v. Berman  et  al . C. A. 1st Cir. Certiorari denied. 
Stanley M. Brown for petitioners. J. Fleet Cowden for 
respondents. Reported below: 414 F. 2d 311.

No. 776. William s -Mc Will iams , Inc ., et  al . v . 
Massey . C. A. 5th Cir. Certiorari denied. Brunswick 
G. Deutsch and René H. Himel, Jr., for petitioners. Re-
ported below: 414 F. 2d 675.

No. 777. Seven  Slot  Machine s et  al . v . Kansas . 
Sup. Ct. Kan. Certiorari denied. Bobby Wilson Storey 
for petitioners. Kent Frizzell, Attorney General of Kan-
sas, and J. Richard Foth, Richard H. Seaton, and Edward 
G. Collister, Jr., Assistant Attorneys General, for re-
spondent. Reported below: 203 Kan. 833, 457 P. 2d 97.

No. 780. Bruner  et  al . v . Republic  Supply  Co. 
C. A. 5th Cir. Certiorari denied. Robert A. Scardino 
for petitioners. David T. Searls and John Leroy Jeffers 
for respondent. Reported below: 416 F. 2d 763.
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No. 779. Local  282, Internati onal  Brothe rhood  
of  Teams ters , Chauffeurs , Warehousemen  & Help ers  
of  America  v . National  Labor  Rela tio ns  Board . C. A. 
2d Cir. Certiorari denied. Samuel J. Cohen for peti-
tioner. Solicitor General Griswold, Arnold Ordman, 
Dominick L. Manoli, and Norton J. Come for respondent. 
Reported below: 412 F. 2d 334.

No. 784. Schreib er  et  al ., trading  as  Schreib er  & 
Goldberg  v . American  Safe ty  Table  Co . C. A. 2d 
Cir. Certiorari denied. Edwin M. Slote for petitioners. 
Arthur S. Olick and Leon Edelson for respondent. Re-
ported below: 415 F. 2d 373.

No. 785. Shankey  et  al . v . Staisey  et  al . Sup. Ct. 
Pa. Certiorari denied. Thomas B. Sweeney for peti-
tioners. Francis A. Barry and Thomas M. Rutter, Jr., 
for respondents.

No. 786. Zubkoff  v. Unite d  States . C. A. 2d Cir. 
Certiorari denied. Nathan Silverberg for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 416 F. 2d 141.

No. 790. Savill e v . Bank  of  Americ a , Executor . 
C. A. 7th Cir. Certiorari denied. Owen W. Crum-
packer and James E. Knox, Jr., for petitioner. Lowell 
E. Enslen for respondent. Reported below: 416 F. 2d 
265.

No. 791. Young  et  ux . v . Indiana . Sup. Ct. Ind. 
Certiorari denied. Arthur J. Sullivan for petitioners. 
Theodore L. Sendak, Attorney General of Indiana, and 
William F. Thompson and Walter E. Bravard, Jr., 
Deputy Attorneys General, for respondent. Reported 
below: — Ind. —, 246 N. E. 2d 377.
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No. 792. Kunzman  et  al . v . Union  Pacific  Rail -
road  Co. Sup. Ct. Colo. Certiorari denied. Charles 
S. Vigil for petitioners. James H. Anderson and E. G. 
Knowles for respondent. Reported below: ---- Colo.
---- , 456 P. 2d 743.

No. 795. Retail  Store  Empl oyees  Union , Local  954 
v. La Salle  & Koch  Co . C. A. 6th Cir. Certiorari 
denied. Joseph E. Finley for petitioner. Harry L. 
Browne, Howard F. Sachs, and Merritt W. Green for 
respondent. Reported below: 413 F. 2d 345.

No. 796. Randolph  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Luke McKissack for 
petitioner.

No. 797. Louis iana  Industri es , Inc ., et  al . v . Na -
tional  Labor  Relations  Board . C. A. 5th Cir. Cer-
tiorari denied. Ewell Lee Smith, Jr., for petitioners. 
Solicitor General Griswold, Arnold Ordman, Dominick L. 
Manoli, Norton J. Come, and Nancy M. Sherman for 
respondent. Reported below: 414 F. 2d 227.

No. 799. Ambers  v . United  States . C. A. 5th Cir. 
Certiorari denied. Charles S. Conley for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, Jerome M. Feit, and Robert G. May sack for the 
United States. Reported below: 416 F. 2d 942.

No. 800. United  Benefit  Life  Insurance  Co . v . 
Mc Crory . C. A. 8th Cir. Certiorari denied. Harold 
W. Kauffman for petitioner. Solicitor General Griswold, 
Assistant Attorney General Walters, and Thomas L. 
Stapleton for respondent. Reported below: 414 F. 2d 
928.
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No. 802. Konig sberg  v . Mitchell , Attorney  Gen -
eral , et  al . C. A. 2d Cir. Certiorari denied. Frank, A. 
Lopez for petitioner.

No. 803. Ward  v . Diff erding  et  al . App. Ct. Ind. 
Certiorari denied. Arch N. Bobbitt for petitioner. Wil-
liam M. Osborn for respondents. Reported below: ----
Ind. App. ---- , 242 N. E. 2d 388.

No. 806. Fort  v . Illinois . C. A. 7th Cir. Certiorari 
denied. Marshall Patner for petitioner. Edward V. 
Hanrahan and Elmer C. Kissane for respondent.

No. 807. National  Foundation  v . City  of  Fort  
Worth . C. A. 5th Cir. Certiorari denied. Simon H. 
Rifkind and Gerald D. Stern for petitioner. S. G. 
Johndroe, Jr., for respondent. Reported below: 415 F. 
2d 41.

No. 810. State  Board  of  Equalization  of  Cali -
for nia  v. Montgomer y Ward  & Co., Inc . Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Thomas C. 
Lynch, Attorney General of California, James E. Sabine 
and Ernest P. Goodman, Assistant Attorneys General, 
and E. Clement Shute, Jr., Deputy Attorney General, for 
petitioner. Valentine Brookes for respondent. Reported 
below: 272 Cal. App. 2d 728, 78 Cal. Rptr. 373.

No. 793. Garris on , Distri ct  Attorn ey  of  the  
Parish  of  Orleans  v . Sheridan  et  al . C. A. 5th Cir. 
Certiorari denied. The  Chief  Justice  took no part in 
the consideration or decision of this petition. Louise 
Korns for petitioner. Herbert J. Garon and H. Richard 
Schumacher for respondents. Reported below: 415 F. 
2d 699.
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No. 384. Pres byter ian  Church  in  the  United  
States  et  al . v . Mary  Eliz abeth  Blue  Hull  Me -
morial  Pres byt eri an  Church  et  al . Sup. Ct. Ga. 
Motion to use record in No. 71, October Term, 1968, 
granted. Motion of William P. Thompson, Stated Clerk 
of General Assembly of United Presbyterian Church in 
the United States of America, et al. for leave to file a 
brief as amici curiae granted. Motion of Rt. Rev. John 
E. Hines, Presiding Bishop of Protestant Episcopal 
Church in the United States for leave to file a brief as 
amicus curiae granted. Certiorari denied. Robert B. 
Troutman, Charles L. Gowen, A. Felton Jenkins, Jr., 
and Frank S. Cheatham, Jr., for petitioners. Frank B. 
Zeigler and James Edward McAleer for Mary Elizabeth 
Blue Hull Memorial Presbyterian Church et al., and 
Owen H. Page for Eastern Heights Presbyterian Church 
et al., respondents. George Wilson McKeag for Thomp-
son et al., and Jackson A. Dykman for Hines, as amici 
curiae in support of the petition. Alfred J. Schweppe 
for Laurelhurst United Presbyterian Church, Inc., et al. 
as amici curiae urging denial of the petition. Reported 
below: 225 Ga. 259, 167 S. E. 2d 658.

No. 772. Benn  v . Sankin  et  al . C. A. D. C. Cir. 
Certiorari denied. The  Chief  Justic e took no part in 
the consideration or decision of this petition. Sherman L. 
Cohn for petitioner. Reported below: 133 U. S. App. 
D. C. 361, 410 F. 2d 1060.

No. 781. Gibbons  v . Unite d  States  Distr ict  Court  
for  the  Dis trict  of  Nevada . C. A. 9th Cir. Certiorari 
denied. Mr . Justice  Black  and Mr . Justi ce  Douglas  
are of the opinion that certiorari should be granted. 
Solicitor General Griswold, Assistant Attorney General 
Wilson, and Jerome M. Feit for respondent. Reported 
below: 416 F. 2d 14.
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No. 783. Butler  v . City  of  Winte r  Garden . Sup. 
Ct. Fla. Certiorari denied. Mr . Justi ce  Black  is of 
the opinion that certiorari should be granted. Robert G. 
Murrell for petitioner.

No. 787. Velvel  v . Nixon , Presi dent  of  the  United  
States , et  al . C. A. 10th Cir. Motion to dispense 
with printing petition granted. Certiorari denied. Mr . 
Justice  Douglas  is of the opinion that certiorari should 
be granted. Lawrence R. Velvel, petitioner, pro se. Re-
ported below: 415 F. 2d 236.

No. 789. Walker  Oil  Co., Inc ., et  al . v . Hudso n  
Oil  Co . of  Miss ouri , Inc . C. A. 5th Cir. Certiorari 
denied. Mr . Justic e Douglas  is of the opinion that 
certiorari should be granted. Joe J. Harrell for peti-
tioners. Harry Kemker for respondent. Reported be-
low: 414 F. 2d 588.

No. 203, Mise. Beasle y  v . Count y  Court , Kenosh a  
County . Sup. Ct. Wis. Certiorari denied. Robert W. 
Warren, Attorney General of Wisconsin, and William A. 
Platz and William F. Eich, Assistant Attorneys General, 
for respondent.

No. 235, Mise. Porter  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Thomas C. Lynch, 
Attorney General of California, William E. James, As-
sistant Attorney General, and Elizabeth Miller and John 
C. Hamilton, Deputy Attorneys General, for respondent.

No. 278, Mise. Penningt on  v . Pate , Warden . 
C. A. 7th Cir. Certiorari denied. William J. Scott, 
Attorney General of Illinois, and Joel M. Flaum and 
Thomas J. Immel, Assistant Attorneys General, for re-
spondent. Reported below: 409 F. 2d 757.
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No. 143, Mise. Bull ock  v . Warden , West fie ld  
State  Farm  for  Women . C. A. 2d Cir. Certiorari 
denied. William E. Hellerstein and Leon B. Polsky for 
petitioner. Louis J. Lefkowitz, Attorney General of 
New York, Samuel A. Hirshowitz, First Assistant Attor-
ney General, and Murray Sylvester, Assistant Attorney 
General, for respondent. Reported below: 408 F. 2d 
1326.

No. 352, Mise. Green  v . Fitzharr is , Correctional  
Superi ntendent . Sup. Ct. Cal. Certiorari denied. 
Thomas C. Lynch, Attorney General of California, Albert 
W. Harris, Jr., Assistant Attorney General, and George R. 
Nock, Deputy Attorney General, for respondent.

No. 372, Mise. Vann  v . Mancusi , Warden . Ct. 
App. N. Y. Certiorari denied. Louis J. Lefkowitz, 
Attorney General of New York, Ruth Kessler Toch, 
Solicitor General, and Calvin M. Berger, Assistant Attor-
ney General, for respondent.

No. 384, Mise. Jaqui sh  v . Field , Men ’s Colony  
Superint endent . Sup. Ct. Cal. Certiorari denied. 
Thomas C. Lynch, Attorney General of California, Wil-
liam E. James, Assistant Attorney General, and Jerold A. 
Krieger, Deputy Attorney General, for respondent.

No. 402, Mise. Pacheco  v . Hocker , Warden . C. A. 
9th Cir. Certiorari denied. Harvey Dickerson, Attor-
ney General of Nevada, for respondent. Reported 
below: 406 F. 2d 1031.

No. 423, Mise. Sulliv an  v . Eyman , Warden , et  al . 
Sup. Ct. Ariz. Certiorari denied. Gary K. Nelson, 
Attorney General of Arizona, and Carl Waag, Assistant 
Attorney General, for respondents.
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No. 465, Mise. Gonzales  v . Califor nia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Thomas C. 
Lynch, Attorney General of California, William E. James, 
Assistant Attorney General, and Thomas Kallay, Deputy 
Attorney General, for respondent. Reported below: 269 
Cal. App. 2d 586, 75 Cal. Rptr. 267.

No. 498, Mise. Copas  v . Burke , Warden . Sup. Ct. 
Wis. Certiorari denied. Robert H. Friebert for peti-
tioner. Robert W. Warren, Attorney General of Wis-
consin, and William A. Platz and William F. Eich, As-
sistant Attorneys General, for respondent.

No. 599, Mise. Schwartz  v . Victory  Container  
Corp , et  al . C. A. 2d Cir. Certiorari denied. Maxi-
milian Bader and I. Walton Bader for petitioner.

No. 660, Mise. Meeks  v . Fitzha rris , Correc tional  
Superi ntendent . Sup. Ct. Cal. Certiorari denied. 
Thomas C. Lynch, Attorney General of California, Albert 
W. Harris, Jr., Assistant Attorney General, and George R. 
Nock, Deputy Attorney General, for respondent.

No. 717, Mise. Child  v . Maine  et  al . Sup. Jud. Ct. 
Me. Certiorari denied. James 8. Erwin, Attorney Gen-
eral of Maine, and John W. Benoit, Jr., Assistant Attor-
ney General, for respondents. Reported below: 253 A. 
2d 691.

No. 749, Mise. Brow  v . Michigan . Sup. Ct. Mich. 
Certiorari denied.

No. 729, Mise. Evans  v . United  States . C. A. 3d 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 411 F. 2d 591.
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No. 727, Mise. Blanchey  v . Washingt on  et  al . 
Sup. Ct. Wash. Certiorari denied. James E. Kennedy 
for respondents. Reported below: 75 Wash. 2d 926, 
454 P. 2d 841.

No. 828, Mise. Gibbs  v . Turner  et  al . Ct. Crim. 
App. Okla. Certiorari denied. Reported below: 457 P. 
2d 823.

No. 925, Mise. Bell  v . North  Carolina . C. A. 4th 
Cir. Certiorari denied.

No. 926, Mise. Campbell  v . United  States . C. A. 
6th Cir. Certiorari denied. John C. Emery, Jr., for 
petitioner. Solicitor General Griswold for the United 
States.

No. 928, Mise. Smith  v . Georgia . Sup. Ct. Ga. 
Certiorari denied. Reuben A. Garland for petitioner. 
Arthur K. Bolton, Attorney General of Georgia, Harold 
N. Hill, Jr., Executive Assistant Attorney General, and 
Marion O. Gordon, Assistant Attorney General, for re-
spondent. Reported below: 225 Ga. 328, 168 S. E. 
2d 587.

No. 929, Mise. Hemminger  v . Kansas . Sup. Ct. 
Kan. Certiorari denied. Reported below: 203 Kan. 
868, 457 P. 2d 141.

No. 931, Mise. Stacy  v . Van  Curen , Correcti onal  
Superi ntendent . Sup. Ct. Ohio. Certiorari denied. 
Reported below: 18 Ohio St. 2d 188, 248 N. E. 2d 603.

No. 947, Mise. Cuevas  v . Calif ornia . Ct. App. Cal., 
4th App. Dist. Certiorari denied.
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No. 948, Mise. Sanchez  v . Field , Men ’s Colon y  
Superi ntendent . Sup. Ct. Cal. Certiorari denied.

No. 949, Mise. Reil ly  v . Florida . Dist. Ct. App. 
Fla., 3d Dist. Certiorari denied. Phillip A. Hubbart 
for petitioner. Reported below: 212 So. 2d 796.

No. 1048, Mise. De  Palma  v . Unite d  Stat es . C. A. 
9th Cir. Certiorari denied. Morris Lavine for peti-
tioner. Solicitor General Griswold for the United States. 
Reported below: 414 F. 2d 394.

No. 1050, Mise. Gearin g  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied.

No. 1052, Mise. Klein hans  v . Klei nhans . Sup. 
Ct. Wis. Certiorari denied.

No. 1062, Mise. Gittl emacker  et  ux . v . County  of  
Phil adel phi a  et  al . C. A. 3d Cir. Certiorari denied. 
William J. O’Brien for respondent Williamsport Hospital. 
Reported below: 413 F. 2d 84.

No. 1066, Mise. Lawle r  v . Unite d  States . C. A. 
7th Cir. Certiorari denied. Julius Lucius Echeles for 
petitioner. Solicitor General Griswold for the United 
States. Reported below: 413 F. 2d 622.

No. 1111, Mise. Mitche lson  v . Mc Mann , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 1171, Mise. Penrice  v . California  Adult  Au -
thority . C. A. 9th Cir. Certiorari denied.

No. 1277, Mise. Washi ngton  v . Wainwri ght , Cor -
rec tio ns  Direc tor . C. A. 5th Cir. Certiorari denied.
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No. 1102, Mise. Young  v . Mc Gee , Corrections  
Agenc y  Admin istra tor , et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 415 F. 2d 473.

No. 1312, Mise. Thompson  v . United  States . C. A. 
4th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Wilson, Beatrice Rosenberg, 
and Roger A. Pauley for the United States. Reported 
below: 417 F. 2d 196.

No. 1316, Mise. Mc Fadden  v . Illinois . Sup. Ct. 
Ill. Certiorari denied.

No. 1368, Mise. Wenner  v . United  States . C. A. 
8th Cir. Certiorari denied. Reported below: 417 F. 2d 
979.

No. 281, Mise. Dupre e v . Illino is . Sup. Ct. Ill. 
Certiorari denied. Mr . Justic e  Black  is of the opinion 
that certiorari should be granted. Reported below: 42 
Ill. 2d 249, 246 N. E. 2d 281.

Rehearing Denied

No. 19. Firs t  National  Bank  in  Plant  City  v . 
Dicki nson , Compt rolle r  of  Florida , et  al ., ante, 
p. 122;

No. 612. Brown  v . Commerci al  National  Bank  of  
Peoria , Trust ee , et  al ., ante, p. 961 ;

No. 505, Mise. Carlt on  et  ux . v . Gerstein , ante, 
p. 992;

No. 569, Mise. In  re  Lipscom b , ante, p. 993;
No. 594, Mise. Willi ams  v . Unite d  State s , ante, 

p. 966; and
No. 1086, Mise. Morales  v . Craven , Warden , ante, 

p. 994. Petitions for rehearing denied.
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Miscellaneous Orders
No. —. Dyman  v . Unite d  States . C. A. 2d Cir. 

Application for bail presented to Mr . Justice  Douglas , 
and by him referred to the Court, denied. Solicitor 
General Griswold in opposition.

No.---- . Araya -Murchi o  v . Unite d  States . C. A.
2d Cir. Application for reduction of bail pending trial 
presented to Mr . Justi ce  Douglas , and by him referred 
to the Court, denied. Judah Best for applicant. Solici-
tor General Griswold in opposition.

No. 387. Califo rnia  v . Green . Sup. Ct. Cal. 
[Certiorari granted, ante, p. 1001.] Motion of respond-
ent for appointment of counsel granted. It is ordered 
that E. Barrett Prettyman, Jr., Esquire, of Washington, 
D. C., a member of the Bar of this Court, be, and he is 
hereby, appointed to serve as counsel for respondent 
in this case.

No. 445. Standard  Indus trie s , Inc . v . Tigrett  In -
dustries , Inc ., et  al . C. A. 6th Cir. [Certiorari 
granted, ante, p. 885.] Motion of respondents to remove 
case from summary calendar denied. Ralph W. Kalish 
on the motion.

No. 944. Carte r  et  al . v . West  Feliciana  Parish  
School  Board  et  al .; and

No. 972. Single ton  et  al . v . Jackson  Munici pal  
Separat e  School  Dis trict  et  al ., ante, p. 290. Motion 
of the Governor of Florida for leave to intervene and to 
recall judgments denied. Gerald Mager on the motion.

Certiorari Granted. (See No. 743, ante, p. 482.)
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Certiorari Denied
No. 687. Ginzburg  et  al . v . Goldwate r . C. A. 2d 

Cir. Certiorari denied. The  Chief  Justice  took no 
part in the consideration or decision of this petition. 
Harold E. Kohn and David H. Marion for petitioners. 
John J. Wilson for respondent. Reported below: 414 
F. 2d 324.

Mr . Justi ce  Black , with whom Mr . Justice  Douglas  
joins, dissenting.

Shortly before the 1964 presidential election, Fact 
magazine published an issue entitled “The Unconscious 
of a Conservative: A Special Issue on the Mind of 
Barry Goldwater.” The thrust of the two main articles 
in this issue of Fact was that Senator Barry Goldwater, 
the 1964 Republican nominee for the Presidency, had 
a severely paranoid personality and was psychologically 
unfit for the high office to which he aspired. The 
articles in the magazine attempted to support the thesis 
that Senator Goldwater was mentally ill by citing 
allegedly factual incidents from his public and private 
life and by reporting the results of a “poll” of 12,356 
psychiatrists, together with a “sampling” of the com-
ments made by the 2,417 psychiatrists who responded 
to the poll questionnaire that the magazine mailed out. 
Shortly after the publication of the “special Goldwater 
issue,” Senator Goldwater commenced this libel action 
for damages against Fact Magazine, Inc., Warren Boro- 
son, the named author of one of the articles, and Ralph 
Ginzburg, the editor and publisher of Fact. The suit 
was brought in the United States District Court for the 
Southern District of New York on the basis of diversity 
of citizenship. After 15 days of trial, the jury returned 
a verdict against each of the defendants. Although the 
jury awarded Goldwater only $1 in compensatory 
damages against all three defendants, it went on to
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award him punitive damages of $25,000 against Ginz-
burg and $50,000 against Fact Magazine, Inc. In their 
appeal to the United States Court of Appeals for the 
Second Circuit, Ginzburg and the other defendants 
attacked this award of damages, arguing that it severely 
penalized them for exercising their First Amendment 
rights to free speech and a free press. The Court of 
Appeals found, however, that the defendants had been 
accorded at trial all the First Amendment protection to 
which they were entitled under this Court’s holdings in 
New York Times Co. v. Sullivan, 376 U. S. 254 (1964), 
and its progeny. New York Times and the cases fol-
lowing it permit public figures and officials to recover 
damages for libelous statements made about them if 
the publication was made with “ ‘actual malice’—that is, 
with knowledge that it was false or with reckless dis-
regard of whether it was false or not.” New York 
Times Co. v. Sullivan, supra, at 280. See, e. g., Rosen-
blatt v. Baer, 383 U. S. 75 (1966). The Court of Appeals 
found that the District Court had properly applied the 
New York Times “actual malice” rule and affirmed Gold-
water’s libel award. Defendants Ginzburg and Fact 
Magazine, Inc., then petitioned this Court for a writ 
of certiorari to review the judgment of the Court of 
Appeals. It is this petition which this Court today 
denies.

I cannot subscribe to the result the Court reaches today 
because I firmly believe that the First Amendment 
guarantees to each person in this country the uncondi-
tional right to print what he pleases about public affairs. 
See Curtis Publishing Co. v. Butts, 388 U. S. 130, 170 
(concurring in result and dissenting); and New York 
Times Co. v. Sullivan, supra, at 293 (concurring). This 
case perhaps more than any I have seen in this area 
convinces me that the New York Times constitutional 
rule is wholly inadequate to assure the “uninhibited,
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robust, and wide-open” public debate which the majority 
in that case thought it was guaranteeing. See New York 
Times Co. v. Sullivan, supra, at 270. What I wrote in 
my separate opinion in Rosenblatt v. Baer, supra, at 95, 
seems to me equally applicable here:

“This case illustrates I think what a short and 
inadequate step this Court took in the New York 
Times case to guard free press and free speech 
against the grave dangers to the press and the pub-
lic created by libel actions. Half-million-dollar 
judgments for libel damages like those awarded 
against the New York Times will not be stopped by 
requirements that ‘malice’ be found, however that 
term is defined. Such a requirement is little protec-
tion against high emotions and deep prejudices 
which frequently pervade local communities where 
libel suits are tried. And this Court cannot and 
should not limit its protection against such press-
destroying judgments by reviewing the evidence, 
findings, and court rulings only on a case-by-case 
basis. The only sure way to protect speech and 
press against these threats is to recognize that libel 
laws are abridgments of speech and press and there-
fore are barred in both federal and state courts by 
the First and Fourteenth Amendments. I repeat 
what I said in the New York Times case that ‘An 
unconditional right to say what one pleases about 
public affairs is what I consider to be the minimum 
guarantee of the First Amendment.’ ”

Moreover, there are two special factors in this case 
that make the holding of the Court of Appeals all 
the more repressive and ominous. This suit was brought 
by a man who was then the nominee of his party for 
the Presidency of the United States. In our times, the 
person who holds that high office has an almost un-
bounded power for good or evil. The public has an
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unqualified right to have the character and fitness of 
anyone who aspires to the Presidency held up for the 
closest scrutiny. Extravagant, reckless statements and 
even claims that may not be true seem to me an 
inevitable and perhaps essential part of the process by 
which the voting public informs itself of the qualities of a 
man who would be President. The decisions of the 
District Court and the Court of Appeals in this case can 
only have the effect of dampening political debate by 
making fearful and timid those who should under our 
Constitution feel totally free openly to criticize Presiden-
tial candidates. Doubtless, the jury was justified in this 
case in finding that the Fact articles on Senator Gold-
water were prepared w’ith a reckless disregard of the 
truth, as many campaign articles unquestionably are. 
But, even if I believed in a balancing process to deter-
mine the scope of the First Amendment, which I do not, 
the grave dangers of prohibiting or penalizing the publi-
cation of even the most inaccurate and misleading infor-
mation seem to me to more than outweigh any gain, 
personal or social, that might result from permitting libel 
awards such as the one before the Court today. I firmly 
believe it is precisely because of these considerations that 
the First Amendment bars in absolute, unequivocal terms 
any abridgment by the Government of freedom of speech 
and press.

Another reason for the particular offensiveness of this 
case is that the damages awarded Senator Goldwater 
were, except for $1, wholly punitive. Senator Gold-
water neither pleaded nor proved any special damages, 
and the jury’s verdict of $1 nominal compensatory 
damages establishes that he suffered little if any actual 
harm. In spite of this, Ginzburg and his magazine are 
being punished to the extent of being forced to pay 
Senator Goldwater $75,000 in punitive damages. It is 
bad enough when the First Amendment is violated to 
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compensate a person who has actually suffered a provable 
injury as a result of libelous statements; it is incompre-
hensible that a person who has suffered no provable 
harm can recover libel damages imposed solely to punish 
defendants who have exercised their First Amendment 
rights.

I would grant certiorari and reverse the Court of 
Appeals summarily.

No. 798. Edelman  v . United  States . C. A. 2d Cir. 
Certiorari denied. Mr . Justice  Douglas  is of the opin-
ion that certiorari should be granted. Jacob P. Lefko-
witz for petitioner. Solicitor General Griswold, Assistant 
Attorney General Wilson, Beatrice Rosenberg, and 
Edward Fenig for the United States. Reported below: 
414 F. 2d 539.

Rehearing Denied
No. 944. Carter  et  al . v . West  Felici ana  Paris h  

School  Board  et  al ., ante, p. 290; and
No. 1003. West  Felici ana  Parish  School  Board  

et  al . v. Carter  et  al ., ante, p. 1032. Petitions for 
rehearing denied.

No. 972. Single ton  et  al . v . Jackson  Municipal  
Separ ate  School  Distr ict  et  al ., ante, p. 290. Peti-
tions for rehearing of Board of Public Instruction of 
Alachua County, Florida, and Board of Public Instruc-
tion of Bay County, Florida, denied.

January  27, 1970
Miscellaneous Orders

No.---- . Russo v. New  Jersey . Sup. Ct. N. J. Ap-
plication for stay presented to Mr . Just ice  Douglas , and 
by him referred to the Court, denied. Reported below: 
55 N. J. 249, 261 A. 2d 129.
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No. ---- . ZlCARELLI ET AL. V. NEW JERSEY. Sup. Ct.
N. J. Application for stay presented to Mr . Just ice  
Dougla s , and by him referred to the Court, denied. 
Michael A. Querques and Daniel E. Isles for applicants. 
Kenneth P. Zauber and Wilbur H. Mathesius for New 
Jersey Commission of Investigation in opposition. Re-
ported below: 55 N. J. 249, 261 A. 2d 129.

January  28, 1970

Dismissal Under Rule 60
No. 842. Promenade  Hosier y  Mills , Inc . v . Kiki  

Undies  Corp . C. A. 2d Cir. Petition for writ of cer-
tiorari dismissed pursuant to Rule 60 of the Rules of 
this Court. Maximilian Bader and I. Walton Bader for 
petitioner. Reported below: 411 F. 2d 1097.

February  2, 1970

Miscellaneous Orders
No. 477. Atlantic  Coast  Line  Railroad  Co . v . 

Broth erho od  of  Locomotive  Engineers  et  al . C. A. 
5th Cir. [Certiorari granted, ante, p. 901.] An addi-
tional thirty minutes allotted to each side in this case. 
Mr . Just ice  Marsh all  took no part in the considera-
tion or decision of this matter.

No. 1136. Northcros s  et  al . v . Board  of  Education  
of  Memph is , Tenness ee , City  Schoo ls . C. A. 6th Cir. 
Motion to advance granted. Brief or briefs opposing 
petition for writ of certiorari shall be filed on or before 
February 16, 1970. Jack Greenberg and James M. 
Nabrit III on the motion. Reported below: 420 F. 
2d 546.
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No. ---- . Culle n v . Yeager , Principal  Keep er .
C. A. 3d Cir. Application for bail presented to Mr . Jus -
tice  Brennan , and by him referred to the Court, denied.

No. —. Whitcomb , Governor  of  Indiana  v . 
Chavis  et  al . Emergency application for stay of judg-
ment of United States District Court for the Southern 
District of Indiana presented to Mr . Justi ce  Marsh all , 
and by him referred to the Court, granted pending 
timely filing and disposition of an appeal. Theodore L. 
Sendak, Attorney General of Indiana, Richard C. John-
son, Chief Deputy Attorney General, and William F. 
Thompson, Assistant Attorney General, for applicant. 
James Manahan in opposition. Reported below: 307 F. 
Supp. 1362.

No. 1197, Mise. Powell  v . Hart , U. S. Distr ict  
Judge . Motion for leave to file petition for writ of 
mandamus denied. The  Chief  Justice  took no part 
in the consideration or decision of this motion. Herbert 
O. Reid, Arthur Kinoy, Robert L. Carter, Hubert T. 
Delany, William Kunstler, Frank D. Reeves, and Henry 
R. Williams for petitioner. Solicitor General Griswold 
in opposition.

Probable Jurisdiction Noted or Postponed; Certiorari 
Bejore Judgment Granted

No. 513. In  re  Spencer . Appeal from Sup. Ct. La. 
Motion of appellee, Judge R. B. Williams, to file addi-
tional record granted. Further consideration of ques-
tion of jurisdiction postponed to hearing of case on the 
merits. Jack P. F. Gremillion, Attorney General of 
Louisiana, on the motion.



1056 OCTOBER TERM, 1969

February 2, 1970 396 U.S.

No. 914. New  York , New  Haven  & Hartf ord  Rail -
road  Company  Firs t  Mortgage  4% Bondholders  Com -
mitte e v. Smith , Truste e  of  Property  of  New  York , 
New  Haven  & Hartf ord  Railroad  Co ., et  al . ;

No. 916. Manufactur ers  Hanover  Trust  Co ., 
Trustee  v . United  States  et  al . ;

No. 920. Chase  Manhattan  Bank , N. A., Trustee  
v. Penn  Central  Co . et  al .;

No. 1038. Penn  Centra l  Co . v . Manuf actu rer s  
Hanover  Trust  Co ., Truste e , et  al .; and

No. 1057. United  States  et  al . v . New  York , New  
Haven  & Hartford  Railro ad  Compa ny  First  Mortga ge  
4% Bondholders  Comm ittee  et  al . Petitions for cer-
tiorari before judgment to C. A. 2d Cir.; and

No. 915. New  York , New  Haven  & Hartfor d  Rail -
road  Company  First  Mort gage  4% Bondholders  Com -
mitte e v. United  States  et  al . ;

No. 917. Manufactur ers  Hanov er  Trust  Co ., 
Trustee  v . United  States  et  al .; and

No. 921. Chase  Manhatt an  Bank , N. A., Trustee  
v. United  States  et  al . Appeals from D. C. S. D. N. Y.

Motion to expedite granted. Probable jurisdiction 
noted in Nos. 915, 917, and 921. Certiorari granted in 
Nos. 914, 916, 920, 1038, and 1057. Cases consolidated 
and a total of three hours allotted for oral argument. 
The bondholders and the New Haven trustee shall file 
their main briefs by February 26, 1970; and the briefs 
of Penn Central, the United States, the Interstate Com-
merce Commission, and the States of Connecticut and 
New York shall be filed by March 18, 1970. Mr . Jus -
tice  Marsha ll  took no part in the consideration or 
decision of these matters.

Lester C. Migdal and Lawrence W. Pollack for peti-
tioner in No. 914, and for appellant in No. 915. Whitney 
North Seymour and Albert X. Bader, Jr., for petitioner 
in No. 916, and for appellant in No. 917. Wilkie Bushby 
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and Joseph Schreiber for petitioner in No. 920, and for 
appellant in No. 921. Hugh B. Cox, Roswell B. Perkins, 
Ulrich Schweitzer, Francis T. P. Plimpton, Samuel E. 
Gates, and Robert L. King for petitioner in No. 1038. 
Solicitor General Griswold, Assistant Attorney General 
McLaren, Deputy Solicitor General Springer, Howard E. 
Shapiro, Robert W. Ginnane, and Leonard S. Goodman 
for the United States et al. in No. 1057. They also filed 
a memorandum for the United States in Nos. 914, 915, 
916, 917, 920, 921, and 1038. Joseph Auerbach, James 
Wm. Moore, Robert G. Bleakney, Jr., and Morris Raker 
for Smith, respondent in Nos. 914, 916, and 920, and 
appellee in Nos. 915, 917, and 921. Messrs. Griswold 
and Ginnane on the motion to expedite. Reported be-
low: Nos. 915, 917, and 921, 305 F. Supp. 1049. Nos. 914, 
916, 920, 1038, and 1057, see 304 F. Supp. 793 and 1136.

Certiorari Granted. (See also Nos. 914, 916, 920, 1038, 
and 1057, supra.)

No. 963, Mise. Elkanich  v . United  States . C. A. 
9th Cir. Motion for leave to proceed in forma pauperis 
granted. Certiorari granted. Case transferred to ap-
pellate docket and set for oral argument immediately 
following No. 269 [Price v. Georgia, certiorari granted, 
395 U. S. 975]. Solicitor General Griswold for the 
United States.

Certiorari Denied. (See also No. 832, ante, p. 554.)
No. 753. Sabati no , Admi nis trat or  v . Curtis s Na -

tional  Bank  of  Miami  Sprin gs ; and
No. 959. Curtiss  National  Bank  of  Miami  Spri ngs  

v. Sabati no , Admini strat or . C. A. 5th Cir. Certiorari 
denied. Louis A. Sabatino, petitioner, pro se, in No. 
753, and respondent, pro se, in No. 959. Lewis Horwitz 
for respondent in No. 753 and for petitioner in No. 959. 
Reported below: 415 F. 2d 632.
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No. 813. Schroeder  v . Prudent ial  Insurance  Co . 
of  America . C. A. 5th Cir. Certiorari denied. Bert 
Bader and Richard T. Marshall for petitioner. R. Philip 
Schulze and William Duncan for respondent. Reported 
below: 414 F. 2d 1316.

No. 815. Mc Cabe  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Edward J. Calihan, Jr., for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Walters, Joseph M. Howard, and John M. Brant for the 
United States. Reported below: 416 F. 2d 957.

No. 816. Lodge  1746, International  Ass ociation  
of  Machini sts  & Aerosp ace  Workers , AFL-CIO, et  al . 
v. National  Labor  Rela tio ns  Board  et  al . C. A. 
D. C. Cir. Certiorari denied. Plato E. Papps and 
Mozart G. Ratner for petitioners. Solicitor General 
Griswold and Arnold Ordman for National Labor Rela-
tions Board, and Guy Farmer, John A. McGuinn, and 
Joseph C. Wells for United Aircraft Corp., respondents. 
Reported below: 135 U. S. App. D. C. 52, 416 F. 2d 809.

No. 819. Ware  et  al . v . Royal  Indemn ity  Corp , 
et  al . C. A. 10th Cir. Certiorari denied. Robert J. 
Woolsey for petitioners Ware et al. Philip N. Landa 
for respondents. Reported below: 411 F. 2d 1011.

No. 850. C & P Plaza  Depa rtme nt  Store , Divisi on  
of  C & P Shop pin g  Center , Inc . v . National  Labor  
Relati ons  Board  et  al . C. A. 7th Cir. Certiorari 
denied. Paul C. Gartzke for petitioner. Solicitor Gen-
eral Griswold, Arnold Ordman, Dominick L. Manoli, 
Norton J. Come, and Linda Sher for respondent Na-
tional Labor Relations Board. Reported below: 414 F. 
2d 1244.
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No. 821. Hargrave  v . United  Stat es . C. A. 4th 
Cir. Certiorari denied. Stanley E. Sacks for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 416 F. 2d 966.

No. 827. Cherokee  Laborator ies , Inc ., et  al . v . 
Piers on , Executr ix . C. A. 10th Cir. Certiorari de-
nied. Claude H. Rosenstein for petitioners. James R. 
Eagleton for respondent. Reported below: 415 F. 2d 85.

No. 817. Mast rip pol ito  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Burton Marks for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Wilson, Beatrice Rosenberg, and Mervyn Ham-
burg for the United States. Reported below: See 397 F. 
2d 72.

No. 831. Ziri nsky  v. Sheehan  et  al . C. A. 8th 
Cir. Certiorari denied. Bernard G. Heinzen and Wil-
liam J. Hempel for petitioner. Joe A. Walters and 
Harold J. Soderberg for respondents Sheehan et al. Re-
ported below: 413 F. 2d 481.

No. 834. Grayson  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Morris Lavine for petitioner. Solic-
itor General Griswold, Assistant Attorney General Wal-
ters, and Joseph M. Howard for the United States. 
Reported below: 416 F. 2d 1073.

No. 840. Lacob  v. Unit ed  States . C. A. 7th Cir. 
Certiorari denied. Anna R. Lavin for petitioner. Solic-
itor General Griswold, Assistant Attorney General Wal-
ters, Joseph M. Howard, and John P. Burke for the 
United States. Reported below: 416 F. 2d 756.
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No. 838. Williams  et  al . v . Wiscons in  Barge  Line , 
Inc .; and

No. 839. Wisconsin  Barge  Line , Inc . v . William s  
et  al . C. A. 7th Cir. Certiorari denied. Harold 
Gruenberg for petitioners in No. 838. V. Lee McMahon 
for petitioner in No. 839 and for respondent in No. 838. 
Reported below: 416 F. 2d 28.

No. 849. Brook  v . United  States . C. A. 5th Cir. 
Certiorari denied. E. David Rosen for petitioner. So-
licitor General Griswold, Assistant Attorney General 
Walters, and Joseph M. Howard for the United States. 
Reported below: 414 F. 2d 804.

No. 855. Louisi ana  & Arkansas  Railw ay  Co . v . 
Miss ouri  Pacific  Railro ad  Co . et  al . C. A. 5th Cir. 
Certiorari denied. W. Scott Wilkinson and Robert E. 
Zimmerman for petitioner. Robert H. Stahlheber, Wil-
liam R. McDowell, and Murray Hudson for Missouri 
Pacific Railroad Co. et al., and George Mathews for 
Greater Baton Rouge Port Commission, respondents. 
Reported below: 415 F. 2d 751.

No. 857. Mitc hell  et  ux . v . Commi ssione r  of  In -
terna l  Revenue . C. A. 7th Cir. Certiorari denied. 
Irwin Prince for petitioners. Solicitor General Griswold, 
Assistant Attorney General Walters, and Joseph M. 
Howard for respondent. Reported below: 416 F. 2d 101.

No. 811. Nelson  v . United  States . C. A. 5th Cir. 
Motion of petitioner to file a supplemental exhibit 
granted. Certiorari denied. Hume Cofer and John D. 
Cofer for petitioner. Solicitor General Griswold, Assist-
ant Attorney General Wilson, Beatrice Rosenberg, and 
Roger A. Pauley for the United States. Reported be-
low: 415 F. 2d 483.
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No. 824. Walker  et  al . v . County  School  Board  
of  Brunsw ick  County , Virgi nia , et  al . C. A. 4th Cir. 
Certiorari denied. Mr . Just ice  Dougla s  is of the opin-
ion that certiorari should be granted. Mr . Justic e  
Marshall  took no part in the consideration or decision 
of this petition. Jack Greenberg, James M. Nabrit III, 
William Bennett Turner, S. W. Tucker, and Henry L. 
Marsh III for petitioners. Frederick T. Gray for re-
spondents. Reported below: 413 F. 2d 53.

No. 820. New  York  State  Broad cas ters  Assn ., 
Inc ., et  al . v . United  State s et  al . C. A. 2d Cir. 
Certiorari denied. Mr . Just ice  Black  and Mr . Justice  
Douglas  are of the opinion that certiorari should be 
granted. Robert A. Dreyer for petitioners. Solicitor 
General Griswold, Assistant Attorney General McLaren, 
Henry Geller, John H. Conlin, and Lenore G. Ehrig for 
the United States et al. George S. Pappagianis, Attor-
ney General, for the State of New Hampshire as amicus 
curiae in support of the petition. Reported below: 414 
F. 2d 990.

No. 841. Sylvania  Elec tric  Products , Inc . v . Co -
lumbia  Broadcasti ng  Syste m . C. A. 1st Cir. Certio-
rari denied. Mr . Just ice  White  is of the opinion that 
certiorari should be granted. John Hoxie for petitioner. 
Reported below: 415 F. 2d 719.

No. 823. Will iams  et  al . v . Kimbrough  et  al . 
C. A. 5th Cir. Certiorari denied. Mr . Justic e  Douglas  
is of the opinion that certiorari should be granted. Mr . 
Justice  Mars hall  took no part in the consideration or 
decision of this petition. Jack Greenberg, James M. 
Nabrit III, William Bennett Turner, and Murphy W. 
Bell for petitioners. Reported below: 415 F. 2d 874.
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No. 818. Hawaii an  Oke  & Liquors , Ltd . v . Jose ph  
E. Seagram  & Sons , Inc ., et  al . C. A. 9th Cir. Cer-
tiorari denied. Mr . Just ice  Black , Mr . Just ice  Doug -
las , and Mr . Just ice  White  are of the opinion that 
certiorari should be granted. Joseph L. Alioto and Peter 
J. Donnici for petitioner. J. Garner Anthony for Joseph 
E. Seagram & Sons, Inc., et al., Herbert Y. C. Choy for 
Barton Distilling Co. et al., and Livingston Jenks for 
McKesson & Robbins, Inc., respondents. Reported be-
low: 416 F. 2d 71.

No. 846. Weston  et  al . v . United  States . C. A. 
4th Cir. Motion to dispense with printing petition 
granted. Certiorari denied. James P. Jones, Robert T. 
Winston, and James C. Roberson for petitioners. Re-
ported below: 417 F. 2d 181.

No. 918. Providence  & Worces ter  Co., for mer ly  
Providen ce  & Worces ter  Railr oad  Co . v . Smit h , 
Trust ee . C. A. 2d Cir. Certiorari denied. Mr . Jus -
tice  Marshall  took no part in the consideration or 
decision of this petition. Harold I. Meyerson for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General McLaren, Deputy Solicitor General Springer, 
Howard E. Shapiro, George Edelstein, Robert E. Gin- 
nane, and Leonard S. Goodman filed a memorandum for 
the United States et al.

Rehearing Denied

No. 1121, October Term, 1967. Peto  v . Madison  
Square  Garden  Corp , et  al ., 390 U. S. 989, 1046. Mo-
tion for leave to file second petition for rehearing denied. 
The  Chief  Justic e  took no part in the consideration or 
decision of this motion.



ORDERS 1063

396 U. S. February 2, 3, 1970

No. 576. Fahey  v . Unite d  State s , ante, p. 957;
No. 599. New  Orleans  Chapte r , Asso ciat ed  Gen -

eral  Contractors  of  Americ a , Inc . v . United  States , 
ante, p. 115;

No. 618. Gowdy  v . United  State s , ante, p. 960;
No. 360, Mise. Gerardi  v . Sipo s  et  al ., ante, p. 880;
No. 517, Mise. Castl e v . United  State s , ante, 

p. 975; and
No. 772, Mise. Cross  v . Bruning , County  Clerk , 

et  al ., ante, p. 970. Petitions for rehearing denied.

February  3, 1970

Miscellaneous Orders
No. —. Sinatra  v . New  Jersey  State  Comm iss ion  

of  Investigation  et  al . Application for stay pending 
appeal to United States Court of Appeals denied. Mr . 
Justice  Black , Mr . Justice  Douglas , and Mr . Just ice  
Marshall  are of the opinion that the application should 
be granted. Mr . Just ice  Brennan  took no part in the 
consideration or decision of this application. Bruce W. 
Kauffman and William T. Coleman, Jr., for applicant.

No. —. First  National  Bank  of  Corneli a  v . Jack - 
son , Superi ntendent  of  Banks  of  Georgia , et  al . 
Application for stay of order of United States District 
Court for the Northern District of Georgia presented 
to Mr . Justice  Black , and by him referred to the Court, 
denied. E. Barrett Prettyman, Jr., for applicant. 
Arthur K. Bolton, Attorney General of Georgia, Harold 
N. Hill, Jr., Executive Assistant Attorney General, and 
Robert J. Castellani, Assistant Attorney General, for 
Jackson, and Wm. B. Gunter for First National Bank of 
Gainesville, Georgia, et al., in opposition.



1064 OCTOBER TERM, 1969

396 U.S.

Februar y  6, 1970

Miscellaneous Orders
No. —. Whitcom b , Governor  of  India na  v . 

Chavis  et  al . D. C. S. D. Ind. Emergency motion 
to vacate or modify the stay order of February 2, 1970 
[ante, p. 1055] denied. Motion to advance denied with-
out prejudice to its renewal following filing of statement 
as to jurisdiction. James Manahan on the motion.

Mr . Justice  Douglas , dissenting.
After a trial on June 17 and 18, 1969, a three-judge 

District Court entered an order on July 28, 1969, in which 
it held the multi-member districting provisions of the 
present Indiana apportionment statutes unconstitutional 
as they applied to Marion County, Indiana. The State 
was given until October 1, 1969, to enact statutes redis-
tricting the State so as to correct the constitutional 
infirmity. Upon the State’s failure to enact such stat-
utes, the District Court, on December 15, 1969, entered 
an order establishing legislative districts in the State. 
This Court, on February 2, 1970, granted a stay of the 
District Court’s December 15 order pending the filing and 
disposition of an appeal from that order.

The respondents have now filed a motion to vacate the 
stay. I would grant the motion. The constitutionality 
of the present Indiana apportionment scheme was thor-
oughly briefed and argued in the three-judge District 
Court below. There is no reason to disturb the order 
of that court pending the disposition of the appeal by 
this Court. The date for the commencement of filing 
for the November 1970 election to the General Assem-
bly is February 24, 1970. The Governor contends that 
without a stay the State will be forced to conduct the 
forthcoming election under the reapportionment plan 
of the District Court. By granting the stay, however, 
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this Court has equally forced the respondents to go 
through the election under the present scheme which was 
held unconstitutional by the District Court. Under 
these circumstances, I see no reason to stay the order of 
the District Court.

No. ---- . School  Distr ict  of  Greenv ille  County ,
South  Carol ina , et  al . v . Whittenberg  et  al . C. A. 
4th Cir. Application for temporary stay presented to 
The  Chief  Justice , and by him referred to the Court, 
denied. J. Covington Parham, Jr., and C. Thomas 
Wyche for applicants. Reported below: See 424 F. 
2d 195.

No. 1142. Elkanich  v . United  Stat es . C. A. 9th 
Cir. [Certiorari granted, ante, p. 1057.] It is ordered 
that Charles A. Miller, Esquire, of Washington, District 
of Columbia, a member of the Bar of this Court, be, 
and he is hereby, appointed to serve as counsel for peti-
tioner in this case.

February  10, 1970

Miscellaneous Orders
No.---- . School  Distr ict  of  Darl ingt on  County ,

South  Carolina , et  al . v . Stanley  et  al . C. A. 4th 
Cir. Application for temporary stay presented to The  
Chief  Justi ce , and by him referred to the Court, denied. 
Reported below: See 424 F. 2d 195.

No. —. In re  Rosenbaum  et  al . D. C. D. C. 
Application for stay presented to The  Chief  Justi ce , 
and by him referred to the Court, denied. Robert L. 
Weinberg for applicants.
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February  13, 1970

Dismissals Under Rule 60
No. 330. United  States  v . Eisdorf er . Appeal from 

D. C. E. D. N. Y. Appeal dismissed pursuant to 
Rule 60 of the Rules of this Court. Solicitor General 
Griswold, Assistant Attorney General Wilson, Beatrice 
Rosenberg, and Roger A. Pauley for the United States. 
Michael J. Kunstler for appellee. Reported below: 299 
F. Supp. 975.

No. 637. United  States  v . Stewart . Appeal from 
D. C. N. D. Cal. Appeal dismissed pursuant to Rule 60 
of the Rules of this Court. Solicitor General Griswold, 
Assistant Attorney General Wilson, and Philip R. Mona-
han for the United States. Reported below: 306 F. 
Supp. 29.
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OPINIONS OF INDIVIDUAL JUSTICES IN CHAM-
BERS FROM END OF OCTOBER TERM, 1968, 

THROUGH JANUARY 30, 1970

ATLANTIC COAST LINE RAILROAD CO. v. 
BROTHERHOOD OF LOCOMOTIVE 

ENGINEERS et  al .

ON APPLICATION FOR STAY

Decided July 16, 1969

The Federal District Court enjoined the enforcement of a state court 
injunction restraining union picketing in a railway labor dispute. 
In view of the long-standing policy embodied in 28 U. S. C. 
§ 2283 that a federal court, with limited exceptions, may not 
enjoin state court proceedings, and the difficult and important 
question presented here, the District Court’s injunction is stayed 
pending disposition of a petition for certiorari to be expeditiously 
filed in this Court.

Dennis G. Lyons, Frank X. Friedmann, Jr., David M. 
Foster, John W. Weldon, and John S. Cox on the 
application.

Allan Milledge and Richard L. Horn in opposition.

Mr . Justice  Black , Circuit Justice.
This is an application presented to me by the railroad 

to stay enforcement of an injunction issued by the 
United States District Court for the Middle District of 
Florida against the enforcement of a state court injunc-
tion restraining the union from picketing around the 
Moncrief Yard in Florida, a classification yard owned 
by the Seaboard Coast Line, the successor company 
to the Atlantic Coast Line Railroad. The picketing 
is being carried on because of a strike against the 
Florida East Coast Railway by its employees; there is

1201
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no dispute between the Seaboard Coast Line or the 
Atlantic Coast Line and their employees. The union 
wishes to picket the Moncrief Yard, however, because 
many of the Florida East Coast cars are switched into 
it in order to carry on that railroad’s business.

At the last Term of this Court we had before us a 
question involving the picketing of the Jacksonville 
Terminal Company at Jacksonville, Florida, owned and 
operated by the Florida East Coast, Seaboard, Atlantic 
Coast Line, and Southern railroads. There an injunc-
tion was granted in the Florida state courts to restrain 
the union from picketing the entire terminal. This 
Court in a 4-to-3 opinion decided that the picketing 
was protected by federal law and therefore could not 
be enjoined by Florida. Brotherhood of Railroad Train-
men v. Jacksonville Terminal Co., 394 U. S. 369 (1969). 
The union here substantially relies on that case, insisting 
that it has the same federally protected right to picket 
at the Moncrief Yard that this Court held it could ex-
ercise at the Jacksonville Terminal. The District Court 
here enjoined the railroad from utilizing a state court 
injunction against picketing at Moncrief and refused the 
railroad’s request to stay the effectiveness of its injunction 
pending appeal. The Court of Appeals, however, did 
grant an application to suspend the effectiveness of the 
District Court injunction for ten days, which expires 
tomorrow—July 17. The question before me is whether 
I should suspend the effectiveness of that injunction 
pending a review of the District Court’s judgment.

Since 1793 a congressional enactment, now found in 
28 U. S. C. § 2283, has broadly provided that federal 
courts cannot, with certain limited exceptions, enjoin 
state court proceedings. Whether this long-standing 
policy is violated by the District Court’s injunction here 
presents what appears to me to be a close, highly 
complex, and difficult question. Not only does it present
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a difficult problem but one of widespread importance, 
the solution of which might broadly affect the economy 
of the State of Florida, the United States, and interstate 
commerce. Under these circumstances I do not feel 
justified in permitting the District Court injunction to be 
enforced, changing the status quo at Moncrief Yard, 
until this Court can act for itself on the questions that 
will be presented in the railroad’s forthcoming petition 
for certiorari. For this reason an order will be issued 
staying the enforcement of the District Court injunction 
pending disposition of the petition for certiorari in this 
Court. To accomplish this result without undue delay 
it will be the duty of the railroad to expedite all actions 
necessary to present its petition for certiorari here.
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LEVY v. PARKER, WARDEN, et  al .

ON APPLICATION FOR BAIL

Decided August 2, 1969

Application by military prisoner for release on bail pending deter-
mination on merits of habeas corpus petition filed in District 
Court is granted. Although bail had been denied by the lower 
courts and the Circuit Justice, referral to the full Court is not 
immediately possible, since the Court is in recess and the Justices 
are widely scattered. There are substantial problems of whether 
Article 134 of the Uniform Code of Military Justice, which, inter 
alia, applicant had been convicted of violating, satisfies the stand-
ards of vagueness required by due process, and of First Amend-
ment rights. While applicant’s sentence will expire shortly, a 
live controversy will continue and applicant should be released 
on bail until the full Court can pass on the application.

Charles Morgan, Jr., Reber F. Boult, Jr., Morris 
Brown, Henry W. Sawyer III, Anthony G. Amsterdam, 
Alan H. Levine, Eleanor Holmes Norton, and Melvin L. 
Wulf on the application.

Solicitor General Griswold in opposition.

Mr . Justice  Douglas .
Applicant has been sentenced to three years’ imprison-

ment after conviction of one charge each for violating 
Articles 90, 133, and 134 of the Uniform Code of Military 
Justice, 10 U. S. C. §§ 890, 933, 934. He has exhausted 
all of his military remedies and has now filed a petition 
for a writ of habeas corpus in the District Court for the 
Middle District of Pennsylvania. He seeks release on 
bail pending determination of the merits. The District 
Court, the Court of Appeals, and the Circuit Justice, 
Mr . Justice  Brennan , have each denied bail. This 
application to me therefore carries a special burden, for 
we very seldom grant an order that has been denied
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by the Circuit Justice. Indeed the practice is to refer 
such renewed application to the full Conference of this 
Court. We are now in recess and widely scattered; 
hence referral to the Conference is not immediately 
possible.

Some of the problems tendered seem substantial to me. 
One charge on which applicant stands convicted rests 
on Article 134 which makes a crime “all disorders and 
neglects to the prejudice of good order and discipline 
in the armed forces.” In O’Callahan v. Parker, 395 U. S. 
258, which the lower courts did not have before them 
when they denied bail, we reserved decision on whether 
Article 134 satisfies the standards of vagueness required 
by due process. Apart from the question of vagueness 
is the question of First Amendment rights. While in the 
Armed Services, applicant spoke out against the war in 
Vietnam. The extent to which First Amendment rights 
available to civilians are not available to servicemen is a 
new and pressing problem.

It is true that applicant’s sentence will expire on 
August 14, 1969. But in light of Carafas v. LaVallee, 
391 U. S. 234, I would not think that the running of the 
sentence would moot the petition for habeas corpus. 
A live controversy will continue; and I have concluded 
that this applicant should be released on bail until the 
full Court can pass on the application. For, in my view, 
substantial issues are presented on the merits.

The applicant, Howard B. Levy, is hereby ordered 
admitted to bail pending final determination of this 
application by the full Court when it convenes October 
6, 1969.

Bail is hereby fixed in the following amount: $1,000.
Ordered this the 2d day of August, 1969.



1206 OCTOBER TERM, 1969

Opinion in Chambers 396 U. S.

SCAGGS v. LARSEN, COMMANDING 
GENERAL, et  al .

ON MOTION FOR STAY

Decided August 5, 1969

Motion by Army reservist for release from military custody pending 
Court of Appeals’ review of District Court’s denial of petition for 
habeas corpus is granted. Reservist’s claims that the order re-
quiring him to serve 17 months beyond his enlistment contract 
was without notice and opportunity to be heard, and in violation 
of the terms of his enlistment contract, are within the scope of 
the writ of habeas corpus. There is no statutory provision for 
a hearing, and the issue is substantial and should be resolved.

Lloyd E. McMurray on the motion.

Mr . Justi ce  Douglas , Circuit Justice.
This is a phase of review of the action of respondents 

in ordering movant to active duty in the United States 
Army Reserve for a period of approximately 17 months 
beyond the term of his enlistment contract. His enlist-
ment expires in September 1969. He was directed in 
January 1969 to join a unit of the Ready Reserve and 
attend regular drills. If his allegations are to be be-
lieved, he made a diligent effort to comply but was re-
jected, since his enlistment period would expire in 
September 1969. Up until that time he had met all the 
requirements of the Army Ready Reserve. He claims 
that the order thereafter entered requiring him to serve 
about 17 months beyond the end of his enlistment 
contract was punitive and unauthorized.

He therefore filed a petition for habeas corpus with 
the District Court, complaining that the crucial step 
taken when he was ordered to active duty was taken 
without notice and an opportunity to be heard in viola-
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tion of procedural due process and also was in violation 
of the terms of his enlistment contract. The District 
Court denied the petition, and that decision is presently 
awaiting review by the Court of Appeals. Scaggs seeks 
by this motion release from military custody pending 
that review.

He rests on 28 U. S. C. § 22411 to support his claim that 
the District Court has jurisdiction of the habeas corpus 
action.

It has been argued in other cases that the word “cus-
tody” indicates that § 2241 does not reach cases where 
military authority is being contested by civilians at a 
pre-induction stage * 2 or by servicemen not yet convicted 
of an offense who entered the Armed Forces “volun-

x“(a) Writs of habeas corpus may be granted by the Supreme 
Court, any justice thereof, the district courts and any circuit judge 
within their respective jurisdictions. . . .

“(c) The writ of habeas corpus shall not extend to a prisoner 
unless—

“(1) He is in custody under or by color of the authority of the 
United States or is committed for trial before some court thereof; or

“(2) He is in custody for an act done or omitted in pursuance 
of an Act of Congress, or an order, process, judgment or decree 
of a court or judge of the United States; or

“(3) He is in custody in violation of the Constitution or laws 
or treaties of the United States . . .

2 With the apparent lone exception of Ex parte Fabiani, 105 F. 
Supp. 139, the federal courts have held that habeas corpus is not 
available prior to induction. See, e. g., DeRozario v. Commanding 
Officer, 390 F. 2d 532; Lynch v. Hershey, 93 U. S. App. D. C. 177, 
208 F. 2d 523, cert, denied, 347 U. S. 917; Petersen v. Clark, 285 
F. Supp. 700. Pre-induction judicial review is more frequently 
sought by way of injunction, mandamus, or declaratory judgment. 
See Oestereich v. Selective Service Bd., 393 U. S. 233; Wolff v. 
Selective Service Bd., 372 F. 2d 817; Townsend v. Zimmerman, 237 
F. 2d 376.
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tarily.” 3 I take the opposed view, though the question 
has not been authoritatively decided. However that may 
be, § 2241 is not a measure of the constitutional scope of 
the guarantee in Art. I, §9, of the Constitution that: 
“The Privilege of the Writ of Habeas Corpus shall not 
be suspended, unless when in Cases of Rebellion or In-
vasion the public Safety may require it.”

The Great Writ was designed to protect every person 
from being detained, restrained, or confined by any 
branch or agency of government. In these days it serves 
no higher function than when the Selective Service 
Boards (Oestereich v. Selective Service Bd., 393 U. S. 
233) or the military act lawlessly. I conclude, in other 
words, that in spite of the prejudice that exists against 
review by civilian courts of military action, habeas 
corpus is in the tradition of Oestereich wherever lawless 
or unconstitutional action is alleged.

3 It is settled that illegal induction is properly attacked by a 
petition for a writ of habeas corpus. Oestereich v. Selective Serv-
ice Bd., supra. The remaining debate concerns cases challenging 
the legality of continued military service that has been entered 
under a contract of enlistment. Cases denying jurisdiction to issue 
a writ of habeas corpus where the petitioner enlisted in the military 
forces include Fox v. Brown, 402 F. 2d 837; United States ex rel. 
McKiever v. Jack, 351 F. 2d 672; McCord v. Page, 124 F. 2d 68; 
In re Green, 156 F. Supp. 174. Others upholding such jurisdiction 
are Hammond v. Lenjest, 398 F. 2d 705; Crane v. Hedrick, 284 F. 
Supp. 250; cf. Jones v. Cunningham, 371 U. S. 236, 240; Orloff v. 
Willoughby, 345 U. S. 83, 94; Tarble’s Case, 13 Wall. 397. In 
United States ex rel. Schonbrun v. Commanding Officer, 403 F. 2d 
371, the petitioner, a member of the Army Reserve, sought exemption 
from active duty on the basis of personal hardship. Although the 
court held that “[a]n inquiry into the legality of this restraint would 
be within the traditional function of the writ,” id., at 373, it further 
held that “[w]hether or not habeas corpus is available, the district 
court was free to treat the petition as one for mandamus under 
28 U. S. C. § 1361.” Id., at 374.
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As stated, the gravamen of the complaint in this case 
is that the critical steps forcing petitioner to serve beyond 
his enlistment contract were taken without notice and 
opportunity on his part to be heard. The statute makes 
no provision for a hearing. Neither did the statute in 
Wong Yang Sung v. McGrath, 339 U. S. 33, authorizing 
the deportation of aliens. But the Court said that con-
stitutional requirements made a hearing necessary.

Neither deportation nor a military order to active duty 
is in form penal. But the requirement that a man serve 
beyond his enlistment contract may be as severe in nature 
as expulsion from these shores. At least the issue pre-
sented is substantial and should be resolved.

It is hereby ordered that petitioner be, and he is 
hereby, released on his own recognizance from any and 
all custody of the United States Army or the United 
States Army Reserve, and from compliance with the 
orders heretofore issued, requiring that he report for 
active duty at Fort Ord, California, on July 27, 1969. 
This order shall remain in effect until a determination 
of the cause on the merits by the Court of Appeals.
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ODEN et  al . v. BRITTAIN et  al .

ON APPLICATION FOR INJUNCTION

Decided August 13, 1969

Application for injunction to prevent City of Anniston from holding 
election to choose members of new city council in accordance with 
state statute authorizing change from commission to council- 
manager form of government denied. In this case, which is fac-
tually distinguishable from Allen v. State Board of Elections, 393 
U. S. 544, the election will not result in the severe irreparable harm 
needed to justify an injunction; nor has the three-judge panel 
designated to hear the case as yet considered the injunction 
request. Since there is room for disagreement on this substantial 
problem, application is denied without prejudice to request relief 
from other Court members.

Oscar W. Adams, Jr., Jack Greenberg, James M. Na- 
brit III, and Norman C. Amaker on the application.

Mr . Justice  Black , Circuit Justice.
This is an application presented to me as Circuit 

Justice for an injunction to prevent the City of Anniston, 
Alabama, from holding a local election on September 2, 
1969—merely a few days from now—to select five mem-
bers of a newly formed city council in accordance with 
a state law which authorizes Anniston to change from 
a commission to a council-manager form of government. 
See City Manager Act of 1953, Ala. Code App. § 1124 
et seq. (1958).

The applicants, all Negro citizens of Anniston, claim 
that the election, if held, would violate the terms of 
§ 5 of the Voting Rights Act of 1965, 79 Stat. 439, 42 
U. S. C. § 1973c (1964 ed., Supp. I), which provides that 
certain Southern States or political subdivisions thereof 
may not make any change in the procedure of elections in 
effect as of November 1, 1964, unless the change is either
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(1) submitted to the United States Attorney General in 
Washington for review and he does not object, or (2) sub-
mitted to the United States District Court for the Dis-
trict of Columbia and that court after a hearing permits 
the change to be made. This procedure is of course a 
highly unusual departure from the basic rights of local 
citizens to govern their own affairs. In this case all 
Anniston is preparing to do is to change from a three- 
member commission, elected at large, to a five-member 
council, also elected at large.

Last Term this Court decided, over my dissent, a 
case which lends considerable support to the applicants’ 
request that no election be held until officials in Wash-
ington approve it. See Allen v. State Board of Elections, 
393 U. S. 544 (1969). Even were I to accept the ma-
jority’s view in that case, I do not feel that decision 
necessarily controls the present situation which presents 
many material factual differences. More importantly 
I remain firmly convinced that the Constitution forbids 
this unwarranted and discriminatory intervention by the 
Federal Government in state and local affairs. See South 
Carolina v. Katzenbach, 383 U. S. 301, 355-362 (1966) 
(opinion of Black , J.).

Intervention by the federal courts in state elections 
has always been a serious business. Here the city has 
already incurred considerable expense in preparing for 
an election to be held within the next three weeks. If 
this election were held, applicants could later bring suit 
to have it set aside. I thus do not see why these plans 
should be stopped in midstream in a case in which the 
legal issues are unclear, when the election cannot result 
in the severe irreparable harm necessary to justify the 
issuance of the extraordinary remedy of an injunction by 
an individual Justice.

In addition to the foregoing factors, the three-judge 
panel designated to hear this case has not yet considered
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the request for an injunction. While the applicants 
allege that the panel cannot be convened prior to the 
date set for the election, they have not shown that the 
possibilities of obtaining an immediate hearing before 
some three-judge court have been exhausted. There is 
no indication that the assistance of the Chief Judge of 
the Fifth Circuit, who is statutorily required by 28 
U. S. C. § 2284 (1) to designate the members of the 
panel, has been sought. In this situation I have con-
siderable doubt as to my authority to grant the requested 
relief. See Sup. Ct. Rules 18 (2), 27, and 51 (2). There-
fore I decline to issue the requested injunction. Since, 
however, the problem is substantial and there is room for 
disagreement, I deny the application without prejudice 
to the rights of the applicants to request relief from 
other members of this Court. See Sup. Ct. Rule 50 (5).

Application denied without prejudice.
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ROSADO et  al . v. WYMAN et  al .

ON APPLICATION FOR STAY AND OTHER RELIEF

Decided August 20, 1969

Application for interim stay and other relief should be passed on 
by full Court, since factors involved in granting a stay call for 
the Court’s collective judgment, the Court has denied a similar 
stay at a different stage of the case, and an individual Justice 
cannot order an accelerated schedule that is importantly related 
to the stay request.

See: 414 F. 2d 170.

Lee A. Albert and Robert B. Borsody on the 
application.

Louis J. Lejkowitz, Attorney General of New York, 
Samuel A. Hirshowitz, First Assistant Attorney General, 
Amy Juviler, Assistant Attorney General, and Philip 
Weinberg in opposition.

Mr . Justice  Harlan , Circuit Justice.
While I am of the view that this case is not unlikely 

to be found a worthy candidate for certiorari, I am also 
of the opinion that the present application for an interim 
stay and other relief should be passed along to the 
full Court for consideration.

The latter conclusion follows from my belief that the 
factors involved in determining whether a stay should 
issue are such as to call for the collective judgment of 
the members of the Court and not merely that of an 
individual Justice; from the circumstance that the Court 
itself has already denied a similar stay application, 
albeit at a stage when the case was in a different posture ; 
and from the fact that an individual Justice has no 
power to order an accelerated schedule for briefing and
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hearing on the underlying merits of the case, an aspect 
of the present application that seems to me importantly 
related to the request for a stay.

If applicants’ petition for certiorari is promptly filed, 
that should ensure its consideration and disposition by 
the Court at its first Conference in October. At that 
time, I shall, pursuant to Rule 50 (6), refer this applica-
tion to the Court for simultaneous consideration and 
action.
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KEYES ET AL. v. SCHOOL DISTRICT NUMBER 
ONE, DENVER, COLORADO, et  al .

ON APPLICATION FOR VACATION OF STAY

Decided August 29, 1969

Application for vacation of Court of Appeals’ stay of preliminary 
injunction entered by District Court that had the effect of re-
quiring partial implementation of a school desegregation plan is 
granted, the Court of Appeals’ order is vacated, and the District 
Court’s order is directed to be reinstated. A district court’s order 
granting a preliminary injunction should not be disturbed by a 
reviewing court unless the grant was an abuse of discretion, which 
the Court of Appeals did not find here. Nor does the desire to 
develop public support for the desegregation plan that the 
Court of Appeals manifested constitute justification for delay in 
the plan’s implementation.

See: 303 F. Supp. 279 and 289.

Jack Greenberg and Conrad K. Harper on the 
application.

Richard C. Cockrell, Thomas E. Creighton, and 
Benjamin L. Craig in opposition.

Mr . Justice  Brennan .
In this school desegregation case I am asked to 

vacate a stay by the Court of Appeals for the Tenth 
Circuit of a preliminary injunction entered by the Dis-
trict Court for the District of Colorado. The prelimi-
nary injunction has the effect of requiring partial im-
plementation of a school desegregation plan prepared 
by School District No. 1, Denver, Colorado, and then 
rescinded by that Board after changes in membership 
followed a school board election.

The Court of Appeals issued the stay pending decision 
of an appeal taken by the School Board from the pre-
liminary injunction. I have concluded that the stay was
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improvidently granted and must be vacated. An order of 
a district court granting or denying a preliminary injunc-
tion should not be disturbed by a reviewing court unless 
it appears that the action taken on the injunction was 
an abuse of discretion. Alabama v. United States, 279 
U. S. 229 (1929). Where a preliminary injunction has 
issued to vindicate constitutional rights, the presump-
tion in favor of the District Court’s action applies with 
particular force. The Court of Appeals did not sug-
gest that the District Court abused its discretion. On 
the contrary, the Court of Appeals expressly stated 
that the District Court’s findings of fact “represent a 
painstaking analysis of the evidence presented. They 
establish a racial imbalance in certain named schools. 
From the facts found, the district court either made a 
conclusion or drew an inference, that de jure segrega-
tion exists in named schools. Its grant of the temporary 
injunction is grounded on the premise that there is de 
jure segregation.”

The Court of Appeals nevertheless stated that it 
“must decide whether the public interest is best served 
by the maintenance of the status quo or by the acceptance 
of the injunctive order,” since the time before the Denver 
schools were to open on September 2 was insufficient to 
permit an examination of the record to determine whether 
the District Court correctly held that this was a case of 
de jure segregation. It may be that this inquiry was 
appropriate notwithstanding the presumption in favor 
of continuing the preliminary injunction in force. But 
the reasons given by the Court of Appeals for striking 
the balance in favor of the stay clearly supplied no 
support in law for its action. It was not correct to 
justify the stay on the ground that constitutional prin-
ciples demanded only “that desegregation be accom-
plished with all convenient speed.” “The time for mere 
‘deliberate speed’ has run out . . . Griffin v. County
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School Board, 377 U. S. 218, 234 (1964). “The burden 
on a school board today is to come forward with a plan 
that promises realistically to work, and promises realis-
tically to work now.” Green v. County School Board, 
391 U. S. 430, 439 (1968). The obligation of the Dis-
trict Court was to assess the effectiveness of the School 
Board’s plans in light of that standard. Ibid. Since 
the Court of Appeals not only was unable to say that 
the District Court’s assessment was an abuse of discretion, 
but agreed that it “may be correct,” the stay of the pre-
liminary injunction was improvident.

The Court of Appeals also seems to have based its 
action on the premise that public support for the plan 
might be developed if any order awaited final hearing; 
the Court of Appeals stated that a plan of desegregation 
“must depend for its success on the understanding co-
operation of the people of the area.” But the desir-
ability of developing public support for a plan designed 
to redress de jure segregation cannot be justification for 
delay in the implementation of the plan. Cooper v. 
Aaron, 358 U. S. 1 (1958).

I therefore grant the application, vacate the order of 
the Court of Appeals, and direct the reinstatement of 
the order of the District Court.
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ALEXANDER et  al . v . HOLMES COUNTY 
BOARD OF EDUCATION et  al .

ON APPLICATION TO VACATE SUSPENSION OF ORDER

Decided September 5, 1969

On July 3, 1969, the Court of Appeals entered an order requiring 
the submission of new plans to be effective this fall to accelerate 
desegregation in 33 Mississippi school districts. On August 28, 
on motion of the Department of Justice, that court suspended 
the July 3 order and postponed the date for submission of new 
plans to December 1, 1969. The application to vacate the sus-
pension of the July 3 order is denied. Although Mr . Just ic e  
Bla ck  believes that the “all deliberate speed” standard is no 
longer relevant and that unitary school systems should be insti-
tuted without further delay, he recognizes that in certain respects 
his views go beyond anything the Court has held, and he reluctantly 
upholds the lower court’s order.

See: 417 F. 2d 852.

Jack Greenberg, James M. Nabrit III, and Norman C. 
Amaker on the application.

William, A. Allain, Assistant Attorney General of 
Mississippi, and John C. Satterfield in opposition.

Solicitor General Griswold filed a memorandum for 
the United States.

Mr . Justice  Black , Circuit Justice.
For a great many years Mississippi has had in effect 

what is called a dual system of public schools, one system 
for white students only and one system for Negro 
students only. On July 3, 1969, the Court of Appeals for 
the Fifth Circuit entered an order requiring the submis-
sion of new plans to be put into effect this fall to acceler-
ate desegregation in 33 Mississippi school districts. On 
August 28, upon the motion of the Department of 
Justice and the recommendation of the Secretary of
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Health, Education, and Welfare, the Court of Appeals 
suspended the July 3 order and postponed the date for 
submission of the new plans until December 1, 1969. 
I have been asked by Negro plaintiffs in 14 of these 
school districts to vacate the suspension of the July 3 
order. Largely for the reasons set forth below, I feel 
constrained to deny that relief.

In Brown v. Board of Education, 347 U. S. 483 (1954), 
and Brown v. Board of Education, 349 U. S. 294 (1955), 
we held that state-imposed segregation of students 
according to race denied Negro students the equal pro-
tection of the laws guaranteed by the Fourteenth Amend-
ment. Brown I was decided 15 years ago, but in 
Mississippi as well as in some other States the decision 
has not been completely enforced, and there are many 
schools in those States that are still either “white” 
or “Negro” schools and many that are still «¿/-white or 
«//-Negro. This has resulted in large part from the fact 
that in Brown II the Court declared that this unconsti-
tutional denial of equal protection should be remedied, 
not immediately, but only “with all deliberate speed.” 
Federal courts have ever since struggled with the phrase 
“all deliberate speed.” Unfortunately this struggle has 
not eliminated dual school systems, and I am of the 
opinion that so long as that phrase is a relevant factor 
they will never be eliminated. “All deliberate speed” 
has turned out to be only a soft euphemism for delay.

In 1964 we had before us the case of Griffin v. School 
Board, 377 U. S. 218, and we said the following:

“The time for mere ‘deliberate speed’ has run out, 
and that phrase can no longer justify denying these 
Prince Edward County school children their consti-
tutional rights to an education equal to that afforded 
by the public schools in the other parts of Virginia.” 
Id., at 234.
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That sentence means to me that there is no longer any 
excuse for permitting the “all deliberate speed” phrase 
to delay the time when Negro children and white children 
will sit together and learn together in the same public 
schools. Four years later—14 years after Brown I—this 
Court decided the case of Green n . County School Board 
of New Kent County, 391 U. S. 430 (1968). In that 
case Mr . Justice  Brennan , speaking for a unanimous 
Court, said:

“ ‘The time for mere “deliberate speed” has run 
out . . . .’ The burden on a school board today is 
to come forward with a plan that promises real-
istically to work, and promises realistically to work 
now.” Id., at 438-439.
“The Board must be required to formulate a new 
plan . . . which promise [s] realistically to convert 
promptly to a system without a ‘white’ school and 
a ‘Negro’ school, but just schools.” Id., at 442.

These cases, along with others, are the foundation of 
my belief that there is no longer the slightest excuse, 
reason, or justification for further postponement of the 
time when every public school system in the United 
States will be a unitary one, receiving and teaching 
students without discrimination on the basis of their 
race or color. In my opinion the phrase “with all 
deliberate speed” should no longer have any relevancy 
whatsoever in enforcing the constitutional rights of Negro 
students. The Fifth Circuit found that the Negro 
students in these school districts are being denied equal 
protection of the laws, and in my view they are entitled 
to have their constitutional rights vindicated now with-
out postponement for any reason.

Although the foregoing indicates my belief as to what 
should ultimately be done in this case, when an indi-
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vidual Justice is asked to grant special relief, such as 
a stay, he must consider in light of past decisions and 
other factors what action the entire Court might possibly 
take. I recognize that, in certain respects, my views 
as stated above go beyond anything this Court has 
expressly held to date. Although Green reiterated 
that the time for all deliberate speed had passed, there 
is language in that opinion which might be interpreted 
as approving a “transition period” during which federal 
courts would continue to supervise the passage of the 
Southern schools from dual to unitary systems.*  Al-
though I feel there is a strong possibility that the full 
Court would agree with my views, I cannot say definitely 
that it would, and therefore I am compelled to con-
sider the factors relied upon in the courts below for 
postponing the effective date of the original desegregation 
order.

On August 21 the Department of Justice requested 
the Court of Appeals to delay its original desegrega-
tion timetable, and the case was sent to the District Court 
for hearings on the Government’s motion. At those

*“The obligation of the district courts, as it always has been, is to 
assess the effectiveness of a proposed plan in achieving desegregation. 
There is no universal answer to complex problems of desegregation; 
there is obviously no one plan that will do the job in every case. 
The matter must be assessed in light of the circumstances present 
and the options available in each instance. It is incumbent upon 
the school board to establish that its proposed plan promises mean-
ingful and immediate progress toward disestablishing state-imposed 
segregation.” Green v. County School Board, supra, at 439.

“Where [freedom of choice] offers real promise of aiding a 
desegregation program to effectuate conversion of a state-imposed 
dual system to a unitary, nonracial system there might be no 
objection to allowing such a device to prove itself in operation. . . .

“The New Kent School Board’s ‘freedom-of-choice’ plan cannot 
be accepted as a sufficient step to ‘effectuate a transition’ to a 
unitary system. . . .” Id., at 440-441.
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hearings both the Department of Justice and the Depart-
ment of Health, Education, and Welfare took the position 
that time was too short and the administrative problems 
too difficult to accomplish a complete and orderly imple-
mentation of the desegregation plans before the beginning 
of the 1969-1970 school year. The District Court found 
as a matter of fact that the time was too short, and 
the Court of Appeals held that these findings were 
supported by the evidence. I am unable to say that 
these findings are not supported. Therefore, deplorable 
as it is to me, I must uphold the court’s order which 
both sides indicate could have the effect of delaying total 
desegregation of these schools for as long as a year.

This conclusion does not comport with my ideas of 
what ought to be done in this case when it comes 
before the entire Court. I hope these applicants will 
present the issue to the full Court at the earliest possible 
opportunity. I would then hold that there are no 
longer any justiciable issues in the question of making 
effective not only promptly but at once—now—orders 
sufficient to vindicate the rights of any pupil in the 
United States who is effectively excluded from a public 
school on account of his race or color.

It has been 15 years since we declared in Brown I 
that a law which prevents a child from going to a public 
school because of his color violates the Equal Protection 
Clause. As this record conclusively shows, there are 
many places still in this country where the schools are 
either “white” or “Negro” and not just schools for all 
children as the Constitution requires. In my opinion 
there is no reason why such a wholesale deprivation of 
constitutional rights should be tolerated another minute. 
I fear that this long denial of constitutional rights is 
due in large part to the phrase “with all deliberate speed.” 
I would do away with that phrase completely.

Application to vacate suspension of order denied.
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MATTHEWS et  al . v . LITTLE, CITY CLERK 
OF ATLANTA

ON APPLICATION FOR INJUNCTION

Decided September 9, 1969

Applicants claim that a recent Atlanta ordinance will exclude 
political candidates who cannot afford the filing fees it fixes, and 
apply to enjoin an election on the ground that the ordinance 
violates § 5 of the Voting Rights Act of 1965, and on the ground 
(upheld by the District Court) that it violates the Equal Pro-
tection Clause. Since the proximity of the election practicably 
forecloses this Court’s pre-election decision on the substantial 
constitutional issue involved, and a court-ordered election post-
ponement could be disruptive, an injunction is denied, but the 
applicants are temporarily relieved from paying the fee, and the 
candidates’ filing time is extended.

Frederic S. LeClercq on the application.

Mr . Justi ce  Black , Circuit Justice.
Applicant Ethel Mae Matthews is a prospective can-

didate for aiderman in an Atlanta, Georgia, municipal 
election now scheduled for October 7. Applicant Julia 
Shields is a duly qualified Atlanta voter. Both appli-
cants claim that their constitutional and statutory rights 
are abridged by the exclusion of potential candidates for 
local offices who cannot afford the filing fees fixed by 
an Atlanta municipal ordinance of August 26, 1969. 
They challenge the ordinance on the ground that fees 
sought to be exacted violate the Equal Protection Clause 
of the Fourteenth Amendment and § 5 of the Voting 
Rights Act of 1965, 79 Stat. 439, 42 U. S. C. § 1973c (1964 
ed., Supp. I). The constitutional question appears to me 
to be a substantial one which calls for decision by the 
full Court. This question is all the more serious because 
a three-judge district court decided in this case that 
the collection of the filing fees fixed by the ordinance
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does unconstitutionally deny equal protection of the 
laws. The city election is presently set for October 7, 
and, although this Court meets October 6, it will not 
have time to consider and decide the merits of the con-
stitutional claim before the election is to be held. The 
result is that applicants cannot have their case decided 
unless some provision is made to take care of the prob-
lem. A court-ordered postponement of the election 
could have a serious disruptive effect. On the other 
hand, the refusal or inability to pay fees deemed uncon-
stitutional might keep serious candidates from running, 
thus depriving Atlanta voters of an opportunity to 
select candidates of their choice. Both of these unde-
sirable consequences should be avoided if possible, and 
to some extent they can be. This can be done by tempo-
rarily relieving applicants from payment of the chal-
lenged fees until the entire Court has had an opportunity 
to pass on all the questions raised. Should the appli-
cants’ claims be accepted by the Court, they would then 
never be required to pay the challenged fees. Should 
their claims be rejected, they would then be subject to 
the fees. Because the time for candidates to file notice 
of their candidacy is scheduled to expire on Septem-
ber 10, 1969, a necessary element of this order is 
that the city should extend the date for candidates to 
file notice of their candidacy at least until Tuesday, 
September 16, 1969. This disposition permits Atlanta 
to proceed with the election as now scheduled. In the 
alternative, Atlanta officials could decide of their own 
accord to postpone the municipal election until after this 
Court has had an opportunity to hear and decide the 
issues involved.

It is so ordered.
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FEBRE v. UNITED STATES

ON APPLICATION FOR BAIL PENDING APPEAL

Decided September 10, 1969

Application for bail pending appeal from conviction held in abey-
ance and matter remanded to Circuit Court Judge. The District 
Court denied bail without making the written explanation man-
dated by Fed. Rule App. Proc. 9 (b), and it does not appear why 
the Court of Appeals did not remand the matter to the District 
Court for compliance with the Rule as it had done in case of a 
codefendant’s similar bail application.

Solicitor General Griswold for the United States.

Memorandum of Mr . Justice  Harlan , Circuit Justice.
This is an application for bail pending applicant’s 

appeal to the Court of Appeals from a narcotics 
conviction.

The Government, while not contending that the appeal 
is frivolous or taken for purposes of delay, seeks to sup-
port the lower court’s denial of bail on the score that it 
was found that applicant, if released on bail, would 
present a danger to the community, and further that 
he was a poor bail risk. See 18 U. S. C. § 3148; Fed. 
Rule Crim. Proc. 46 (a)(2).

My difficulty with this position is twofold: First, so 
far as the papers reveal, the District Court in denying 
bail did not “state in writing the reasons” for its action, 
as required by Fed. Rule App. Proc. 9 (b). Second, it 
does not appear why the matter was not remanded to 
the District Court for compliance with Rule 9 (b), as 
the Court of Appeals had done in the case of an earlier 
similar bail application by a codefendant; and neither 
Judge Smith, nor Judge Anderson on reapplication, 
otherwise explained his refusal to disturb the District 
Court’s determination. With no record of the proceed-
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ings below before me, I cannot assume, as the Govern-
ment would have me do, that either Judge Smith or 
Judge Anderson regarded the District Court’s findings 
on remand respecting the codefendant as equally appli-
cable to this applicant.

While I have always been particularly reluctant to 
interfere with a denial of bail below pending appeal to 
the Court of Appeals, I do not think that I should act 
in this instance without more light from the lower courts. 
I shall therefore remand the matter to Judge Smith or 
Judge Anderson, as the case may be, for appropriate 
explication, meanwhile holding this application in 
abeyance.
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JONES v. LEMOND, COMMANDING 
OFFICER, et  al .

ON APPLICATION FOR STAY

Decided September 15, 1969

Applicant, who had been court-martialed for unauthorized absence, 
and having exhausted all military administrative remedies, sought 
release by habeas corpus in the District Court, claiming that the 
improper processing of his application for discharge from military 
service should have barred his conviction. A broad and sweeping 
stay was denied by the Court of Appeals. Pending disposition of 
applicant’s appeal on the merits of this case, which involves the 
contention that the matter of conscientious objection is one of 
First Amendment proportions, a stay is granted directing that 
applicant be confined in “open restricted barracks” and not in the 
brig where, if his allegations are true, his life may be endangered.

See: 18 U. S. C. M. A. 513, 40 C. M. R. 225.

Donald A. Jelinek on the application.

Mr . Just ice  Dougla s , Circuit Justice.
Applicant, who has been convicted by the military 

authorities for unauthorized absence, brought suit in the 
District Court for release by habeas corpus and for other 
ancillary relief. He apparently has exhausted all mili-
tary administrative remedies, the Court of Military 
Appeals having denied him any relief.

His conflict with the Navy arose out of his desire to 
be discharged as a conscientious objector, a status he 
claims to have acquired some five months after his enlist-
ment. Department of Defense Directive 1300.6, August 
21, 1962, revised May 10, 1968, provides for processing 
such applications and states that pending decision on the 
application and “to the extent practicable,” the applicant 
“will be employed in duties which involve the minimum 
conflict with his asserted beliefs.”

According to the allegations, applicant made repeated 
attempts for 37 days to file and process his application
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for discharge as a conscientious objector and, if the 
allegations are sustained, was unable either to make a 
filing or obtain a hearing. He thereupon left his place 
of duty without authorization, thereafter surrendering 
himself. Once again, if his allegations are believed, he 
was unable to make a filing or obtain a hearing on his 
request for discharge as a conscientious objector. He 
thereupon escaped from Navy custody to obtain legal 
counsel who surrendered him to Navy authorities while 
the conscientious objector application is pending.

The basic question of law is whether improper process-
ing of an application for discharge as a conscientious 
objector is a defense to court-martial proceedings.

The question will in time be decided by the Court of 
Appeals or by the Supreme Court as applicant has ap-
pealed from the dismissal of his petition by the District 
Court.

The issue tendered in this case—and in others before 
the Supreme Court—is that the matter of conscientious 
objection is of First Amendment dimensions whether 
based on religion, philosophy, or one’s views of a par-
ticular “war” or armed conflict. Whether that view will 
obtain, no one as yet knows. But if it does, the question 
now tendered will be of great constitutional gravity.

I express no views on the merits. But I think a sub-
stantial question is presented. A stay of a broad and 
sweeping character has been denied by the Court of 
Appeals and I would concur but for one circumstance. 
Confinement of applicant to the brig is apparently con-
templated; and, again, if his allegations are believed, 
sending him there may endanger his life in view of the 
cruel regime which obtains in that prison.

Accordingly I have decided to grant a stay directing 
respondents to confine applicant in the so-called “open 
restricted barracks” and restraining them from confining 
applicant in the brig, pending disposition of this appeal 
on the merits.
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BRUSSEL v. UNITED STATES

ON APPLICATION FOR BAIL OR OTHER RELIEF

Decided October 10, 1969

Applicant was held in civil contempt, despite his claim of Fifth 
Amendment privilege, apparently on the ground of the corporate-
records doctrine, for his refusal following denial of immunity from 
prosecution to answer questions before a grand jury and produce 
corporate records. He made emergency application for bail to 
the Court of Appeals and applied to the Circuit Justice for the 
same relief. Applicant is released on his own recognizance pend-
ing disposition of his appeal by the Court of Appeals. The cir-
cumstances here warrant departure from the usual practice of 
denying relief where a request for the same relief has not been 
ruled on by the court below, viz., the corporate-records doctrine 
can be invoked only against a custodian of the records but no 
evidence appears here that applicant was the custodian or con-
nected with the corporations; no substantial risk was shown that 
applicant would not appear at further proceedings; and applicant 
assertedly has no criminal record.

Ephraim London on the application.

Mr . Justi ce  Marshall , Circuit Justice.
Applicant was held in civil contempt by the United 

States District Court for the Northern District of Illinois 
on October 7, 1969, and was immediately confined to 
the Cook County jail. On the same day, the District 
Court denied him bail pending appeal. On October 8, 
applicant filed a notice of appeal to the United States 
Court of Appeals for the Seventh Circuit from the con-
tempt order, and made an emergency application for 
bail. The Court of Appeals ordered the United States 
Attorney to respond to that application by October 13, 
next Monday. On October 9, the present application 
was made to me in my capacity as Circuit Justice. 
Though it is our usual practice to deny such requests 
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when the courts of appeals have not yet ruled on an 
application for the same relief, I am constrained by the 
unusual circumstances of this case to depart from that 
practice.

Applicant was subpoenaed to appear before a federal 
grand jury in Chicago and to bring with him certain 
corporate records. Prior to his appearance before the 
grand jury, applicant requested, but was denied, im-
munity from prosecution. Before the grand jury he 
was asked if he was an officer of the corporations involved. 
To this and other questions applicant declined to answer, 
invoking his privilege against self-incrimination. He 
was taken before the District Judge, who overruled his 
claim of Fifth Amendment privilege, apparently on the 
ground of the corporate-records doctrine, Wilson v. 
United States, 221 U. S. 361 (1911). When applicant 
persisted in refusing to answer, the court ordered him 
jailed for civil contempt.

Curcio v. United States, 354 U. S. 118 (1957), raises 
serious questions concerning the validity of the contempt 
order. In that case, a union official, admittedly the 
custodian of the union’s records, refused on Fifth Amend-
ment grounds to reveal their whereabouts to the grand 
jury. This Court upheld the assertion of the privilege, 
holding that the corporate-records exception applied only 
to the records themselves, not to testimony concerning 
them, and reiterating the established principle that “all 
oral testimony by individuals can properly be compelled 
only by exchange of immunity for waiver of privilege.” 
Id., at 124, citing Shapiro v. United States, 335 U. S. 1, 
27 (1948).

It is true that applicant here, unlike Curcio, was cited 
for failure to produce the subpoenaed records, as well 
as for failure to testify. But the rule permitting com-
pelled production of corporate records by their custodian 
may be invoked only against a party who is in fact the
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custodian of the records in question. Yet there appears 
no evidence in the record of this case that applicant 
is the custodian of the documents subpoenaed, or indeed 
that he has any connection with the corporations. Ap-
plicant thus argues that he has been jailed in the absence 
of any evidence supporting an essential element of the 
finding that he is in contempt. Cf. Thompson v. 
Louisville, 362 U. S. 199 (1960).

Nothing in the record suggests any substantial risk 
that applicant will not appear at further proceedings in 
his case. As far as appears, he has complied with pre-
vious orders to appear; indeed, he interrupted his honey-
moon in Mexico to be present at the grand jury hearing. 
According to his affidavit, he has no criminal record. 
Given the imposition of a contempt order for an explicit 
assertion of the Fifth Amendment privilege, and the 
other circumstances of the case, I am ordering applicant 
released on his own recognizance pending disposition of 
his appeal to the Court of Appeals.



1232 OCTOBER TERM, 1969

Opinion in Chambers 396 U. S.

UNITED STATES ex  rel . CERULLO v . 
FOLLETTE, WARDEN

ON APPLICATION FOR EXTENSION OF TIME TO FILE PETITION 
FOR certiorari ; motio n  for  stay ; and  appl ication  

FOR BAIL PENDING PETITION FOR CERTIORARI

Decided October 16, 1969

Time extension for filing petition for certiorari denied since sufficient 
time remains for that purpose. Stay of Court of Appeals mandate 
denied as that mandate has already issued. Application for bail 
pending action on petition for certiorari is denied since initial 
ruling on such an application should be made by Court of Appeals, 
to which request may be made under Fed. Rule App. Proc. 23 (b).

See: 393 F. 2d 879 and 294 F. Supp. 1283.

Memorandum of Mr . Justice  Harlan , Circuit Justice.
Applicant requests an extension of time to file a peti-

tion for certiorari. Since, in the posture of this case, 
his time for filing will not expire until December 31, 
1969, I perceive no necessity for an extension at this 
stage. No reason appears why the time remaining will 
not be sufficient for the preparation and filing of a peti-
tion for certiorari.

Applicant also requests a stay of the mandate of the 
Court of Appeals for the Second Circuit and continu-
ance of bail pending determination of his petition for 
certiorari. Pursuant to the opinion of the Court of 
Appeals, the mandate has already issued. Treating the 
papers as an application for bail pending action on the 
petition, I note that there is no sign that applicant has 
made a request to the Court of Appeals, as he may under 
Fed. Rule App. Proc. 23 (b). In my view that court 
should have an opportunity to consider applicant’s re-
quest before it is entertained by a Justice of this Court. 
Cf. U. S. Sup. Ct. Rule 27.
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PARISI v. DAVIDSON, COMMANDING 
GENERAL, et  al .

ON APPLICATION FOR STAY

Decided December 29, 1969

Application by member of Armed Forces claiming he is entitled 
to a conscientious-objector classification for stay of deployment 
outside the Northern District of California denied where (1) Dis-
trict Court, though refusing to issue a writ of habeas corpus or 
to restrain respondents from transferring applicant outside that 
district, issued protective order against his having to engage in 
combat activities greater than his present duties required, pending 
Army board’s review of his classification and further court order;
(2) the Court of Appeals, though denying a deployment stay, spec-
ified that applicant will be produced in the Northern District if 
he wins his habeas corpus case; and (3) the fact that the Secre-
tary of the Army is party to the action precludes mooting of the 
case by applicant’s deployment. Quinn v. Laird, 89 S. Ct. 1491, 
and companion cases distinguished.

Solicitor General Griswold in opposition.

Mr. Justic e Dougla s , Circuit Justice.
Applicant claims he is a conscientious objector en-

titled to classification as such. The Army did not 
approve that classification and his appeal is now pend-
ing before the Army Board for Correction of Military 
Records.

Meanwhile he applied to the District Court for the 
Northern District of California for a writ of habeas 
corpus, and for an order restraining respondents from 
transferring him out of the Northern District of Cali-
fornia. The District Court denied that relief but it did 
restrain respondents from assigning applicant “to any 
duties which require materially greater participation in 
combat activities or combat training than is required in
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his present duties.” The District Court retained juris-
diction of the case.

Applicant appealed to the Court of Appeals and asked 
for an order staying his deployment pending disposition 
of his appeal. That court denied his motion for a stay 
“on condition that Respondents produce the Appellant 
in this district if the appeal results in his favor.” He 
now seeks a stay from me, as Circuit Justice; and he rep-
resents that he is under orders to report for deployment 
to Vietnam the day after tomorrow, December 31, 1969.

Applicant is at present assigned to duties of “psycho-
logical counseling.” It would seem offhand that “psy-
chological counseling” in Vietnam would be no different 
from “psychological counseling” in army posts here. He 
would, of course, be closer to the combat zones than he 
is at home; and he says that he could end up carrying 
combat weapons.

I heretofore granted like stays in cases involving de-
ployment of alleged conscientious objectors to Vietnam. 
See Quinn v. Laird, 89 S. Ct. 1491. But this case 
is different because of the protective order issued by the 
District Court and the assurance given the Court of 
Appeals that the applicant will be delivered in the 
Northern District if he wins his habeas corpus case. 
Moreover, as the Solicitor General points out, the Secre-
tary of the Army is a party to this action; hence the case 
will not become moot by the deployment.

If it were clear that applicant would win on the merits, 
a further protective order at this time would be appro-
priate. But the merits are in the hands of a competent 
tribunal and as yet unresolved. And I cannot assume 
that the Army will risk contempt by flouting the pro-
tective order of the District Court.

Application denied.
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BEYER v. UNITED STATES

ON APPLICATION FOR RESTORATION OF BAIL PENDING APPEAL

Decided January 30, 1970

Application for restoration of bail pending appeal granted.

Solicitor General Griswold for the United States.

Memorandum of Mr . Justic e  Harlan , Circuit Justice.
While I am always reluctant to interfere with the 

action of the Court of Appeals on matters of bail pending 
appeal to that court, I feel constrained under all the 
circumstances revealed by the papers before me*  to grant

*The applicant was convicted in the District Court for the Western 
District of New York of assaulting a federal officer in the per-
formance of his duties, the jury being unable to reach a verdict 
with respect to three codefendants. After sentencing the applicant 
to prison, the District Court admitted him to bail in the amount 
of $5,000 pending appeal to the Court of Appeals. His counsel filed 
a notice of appeal and docketed the record in the Court of Appeals. 
However, no brief was filed on the applicant’s behalf at the time 
it was due.

On January 5, 1970, when the applicant’s brief was seven months 
overdue, the United States moved to dismiss the appeal for want of 
prosecution. The applicant’s counsel responded, attempting to ex-
plain his failure to file a brief or to request any extension of time 
from either the United States Attorney or the Court of Appeals 
on the grounds that it resulted from an oversight and that counsel 
had been engaged in preparations for the retrial of the codefendants 
who had not been convicted at the first trial.

Before action on the motion to dismiss the appeal, the United 
States also moved in the District Court for the Western District of 
New York for revocation of applicant’s bail pending appeal, on the 
ground that petitioner had been indicted in state court for burglary, 
criminal mischief, riot, and criminal tampering, arising out of an 
incident subsequent to the applicant’s conviction in this case. The 



1236 OCTOBER TERM, 1969

Opinion in Chambers 396U.S.

this application. Cf. Fed. Rule App. Proc. 9 (b); Febre 
v. United States, ante, p. 1225. This is of course with-
out prejudice to any application by the United States 
for a further revocation of bail upon an appropriate 
showing.

District Court delayed action on that motion pending decision by 
the Court of Appeals on the motion to dismiss.

On January 19, 1970, the Court of Appeals declined to dismiss 
the appeal, but rather granted applicant until February 9, 1970, 
to file his brief and appendix and revoked the order admitting him 
to bail. The Court of Appeals did not give a reason for the revo-
cation of bail, and the United States does not dispute the applicant’s 
statement that the pending state indictment was not called to the 
attention of the Court of Appeals on the motion to dismiss
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ABORTION. See Procedure, 7.

ABUSE OF DISCRETION. See Administrative Procedure, 2-3;
Injunctions, 5; Railroad Mergers; School Desegregation, 2.

ACCELERATED SCHEDULE. See Stay, 1.

ACCELERATING INDUCTION. See Procedure, 12; Selective
Service Act, 1.

ACCIDENTAL DEATHS. See Admiralty; Longshoremen’s and 
Harbor Workers’ Compensation Act.

ADJUDICATION OF MERITS. See Procedure, 7.

ADMINISTRATIVE PROCEDURE. See also Agricultural Mar-
keting Agreement Act of 1937; Interstate Commerce Com-
mission; Judicial Review, 1-3; Milk Producers; Procedure, 
12; Railroad Mergers; Selective Service Act, 1-2.

1. Department of Agriculture — Milk marketing regulations — 
Farm location differentials.—While according great weight to a 
department’s contemporaneous construction of its own enabling 
legislation, the Court cannot abdicate its ultimate responsibility to 
construe the statutory language. A reversal for trial on the merits 
is not warranted since the Department acted on a formal record, 
and a remand to the Secretary is inappropriate in absence of a 
request by the Government, which has advanced no new theory 
for sustaining the regulation. Zuber v. Allen, p. 168.

2. Interstate Commerce Commission — Railroad merger — Stock 
exchange ratios.—ICC’s determination that stock exchange ratio 
applicable to Great Northern and Northern Pacific stockholders, 
established after protracted arm’s-length negotiations with approval 
of companies and large majority of their stockholders, is just and 
reasonable, is supported by substantial evidence, and ICC’s refusal 
to reopen record to update evidence was not an abuse of discretion. 
Northern Lines Merger Cases, p. 491.

3. Interstate Commerce Commission—Substantial evidence—Clos-
ing of yard.—ICC found on basis of substantial evidence that 
merger’s long-run effect would benefit Northern Tier communities, 
including Auburn, even if that city’s yard closed. Since it now 
appears that the yard will remain open, the anticipated principal
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ADMINISTRATIVE PROCEDURE—Continued.
harm to the city has disappeared, and a fortiori the ICC’s refusal 
to take further evidence on the merger’s impact on the city was 
not an abuse of discretion. Northern Lines Merger Cases, p. 491.

4. National Labor Relations Board—Inordinate delay—Scope of 
review.—While delay in the administrative process is deplorable, 
the Court of Appeals here exceeded the narrow scope of review 
provided for the Board’s remedial orders when it shifted the cost 
of delay from the company to the employees. NLRB v. Rutter-Rex 
Mfg. Co., p. 258.

ADMIRALTY. See also Longshoremen’s and Harbor Workers’ 
Compensation Act.

Longshoremen’s and Harbor Workers’ Compensation Act—Piers— 
Jurisdiction.—Longshoremen’s Act, which covers injuries occurring 
“upon navigable waters,” and furnishes a remedy only “if re-
covery . . . through workmen’s compensation proceedings may not 
validly be provided by state law,” does not provide compensation 
to workmen injured on a pier permanently affixed to land, and 
though the Extension of Admiralty Jurisdiction Act extends ad-
miralty tort jurisdiction to ship-caused injuries on a pier, it does 
not enlarge the coverage of the Longshoremen’s Act. Nacirema Co. 
v. Johnson, p. 212.

AFFIDAVITS. See National Labor Relations Act; Perjury, 1.

AGGRIEVED PERSONS. See Interstate Commerce Commission;
Judicial Review, 2.

AGRICULTURAL ADJUSTMENT ACT. See Administrative Pro-
cedure, 1; Agricultural Marketing Agreement Act of 1937; 
Milk Producers.

AGRICULTURAL MARKETING AGREEMENT ACT OF 1937.
See also Administrative Procedure, 1; Milk Producers.

Milk producers—Farm location differentials—Department of Agri-
culture regulations.—The statutory scheme, which was to provide 
uniform prices to all producers in the marketing area, subject 
only to specifically enumerated adjustments, contemplated that 
“market differentials . . . customarily applied” would be based on 
cost adjustments; and the “nearby” differentials do not fall into 
the category of permissible adjustments, which are limited to com-
pensation for rendering an economic service, and neither the Secre-
tary of Agriculture nor the “nearby” farmers have advanced any 
economic justifications for them that have substantial record support. 
Zuber v. Allen, p. 168.
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ALABAMA. See Constitutional Law, II, 3, 5; Jurisdiction, 3; 
Procedure, 9.

ALIEN'S. See Injunctions, 3; Jurisdiction, 2.

“ALL DELIBERATE SPEED.” See Constitutional Law, II, 4;
School Desegregation, 3-4.

AMENDMENTS. See Constitutional Law, II, 4; Mootness, 2; 
Procedure, 3; School Desegregation, 4.

ANNISTON. See Elections, 1; Injunctions, 1.

ANTITRUST ACTS. See also Administrative Procedure, 2-3;
Procedure, 1; Railroad Mergers.

Sherman Act — Damages — Prospectivity.— The reservation in 
Simpson v. Union Oil Co., 377 U. S. 13, of question whether there 
might be any equities that would warrant only prospective appli-
cation in damage suits of rule governing price fixing of non-patented 
articles by “consignment” device, announced therein, was not in-
tended to deny fruits of successful litigation to petitioner. Question 
was reserved for possible application in other cases where product 
distribution was structured on different considerations. Simpson 
v. Union Oil Co., p. 13.

APPEALS. See also Bail, 2; Civil Rights; Constitutional Law, 
I, 2-3; II, 8, 10; VI; Damages; Evidence, 1; Injunctions, 3;
Jurisdiction, 1-2; Procedure, 7, 10-11, 14-15; School Deseg-
regation, 5; Standing to Sue.

Church property dispute—Religious doctrine—No federal ques-
tion.—Since state court’s resolution of property dispute between 
church bodies was made on basis of state law that did not involve 
inquiry into religious doctrine, appeal involves no substantial federal 
question. Md. & Va. Churches v. Ch. at Sharpsburg, p. 367.
APPLICATION FOR BAIL. See Bail, 1, 3-4; Procedure, 8.
APPLICATION FOR DISCHARGE. See Stay, 2.
APPLICATION FOR INJUNCTION. See Elections, 1-2; In-

junctions, 1-2.
APPLICATION FOR STAY. See Injunctions, 4; Stay, 1-3.
APPLICATION FOR VACATION OF STAY. See Injunctions, 5;

School Desegregation, 2.

APPLICATION TO VACATE SUSPENSION OF ORDER. See
School Desegregation, 3.

ARMED FORCES. See Stay, 3.
ARMORED CARS. See Banks, 1-2.
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ARMY RESERVISTS. See Habeas Corpus.

ARRESTS. See Confessions, 1; Constitutional Law, IV.

ASSIGNMENTS. See Civil Rights; Damages; Procedure, 11;
Standing to Sue.

ATLANTA. See Elections, 2.

ATTORNEY GENERAL. See Jurisdiction, 3.

ATTORNEYS’ FEES. See Relief; Securities Exchange Act of 
1934; Stockholders, 1-2.

AUBURN, WASHINGTON. See Administrative Procedure, 2-3; 
Railroad Mergers.

BACK PAY. See Administrative Procedure, 4; Judicial Review, 1.

BAIL. See also Procedure, 8.
1. Civil contempt—Grand jury appearance—Corporate records 

doctrine.—Applicant released on own recognizance pending dispo-
sition of appeal by Court of Appeals, as circumstances here warrant 
departure from practice of denying relief where request has not 
been ruled on by court below, viz., the corporate records doctrine 
can be invoked only against custodian of records but no evidence 
appears here that applicant was custodian or connected with the 
corporations; no substantial risk was shown that applicant would 
not appear at future proceedings; and applicant assertedly has no 
criminal record. Brussel v. United States (Mar sha ll , J., in cham-
bers), p. 1229.

2. Court of Appeals—Restoration of bail.—Application for resto-
ration of bail pending appeal granted. Beyer v. United States 
(Harl an , J., in chambers), p. 1235.

3. Federal Rules of Appellate Procedure—No written explana-
tion for denial—Remand.—Application for bail pending appeal from 
conviction held in abeyance and matter remanded to Circuit Court 
Judge. District Court denied bail without written explanation man-
dated by Fed. Rule App. Proc. 9 (b), and it does not appear why 
Court of Appeals did not remand matter to District Court for com-
pliance with rule as it had done in case of a codefendant’s similar bail 
application. Febre v. United States (Har la n , J., in chambers), 
p. 1225.

4. Military prisoner—Expiration of sentence—Court in recess.— 
Although military prisoner had been denied bail by lower courts 
and Circuit Justice, referral to full Court is not immediately pos-
sible, since Court is in recess. There are substantial problems of 
whether Article 134 of the Uniform Code of Military Justice, which 
applicant had been convicted of violating, satisfies standards of
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vagueness required by due process, and of First Amendment rights. 
While applicant’s sentence will expire shortly, a live controversy 
will continue and applicant should be released on bail until the full 
Court can act on the application. Levy v. Parker (Dou gl as , J., 
in chambers), p. 1204.

BAIL JUMPERS. See Procedure, 7.

BALLOTS. See Mootness, 1.

BANKS.
1. Branch banking—National banks and state banks—Competi-

tive equality.—Policy of “competitive equality” between national 
and state banks is firmly embedded in statutes governing national 
banking system, and under the McFadden Act a national bank may 
establish a “branch” within the meaning of the federal definition 
in 12 U. S. C. § 36 (f) only under the same conditions as state law 
would authorize a state bank to do so. First National Bank v. 
Dickinson, p. 122.

2. Branch banks—Place for receiving deposits—Armored cars and 
off-premises receptacles.—Term “branch bank” in 12 U. S. C. § 36 (f) 
includes any place for receiving deposits apart from the chartered 
premises. Here, at the time a customer delivers money either to 
the armored car or to the stationary receptacle, the bank has re-
ceived a deposit within the meaning of that provision, and the place 
of delivery is an “additional office or . . . branch place of busi-
ness ... at which deposits are received” within the federal defi-
nition of branch bank in the statute. First National Bank v. 
Dickinson, p. 122.

BENEFICIARIES. See Injunctions, 3; Jurisdiction, 2.

BILLS OF COMPLAINT. See Jurisdiction, 3.
BITUMINOUS PAVEMENT. See Patents.
BLACKTOP PAVING. See Patents.
BOARD OF DIRECTORS. See Relief; Securities Exchange Act 

of 1934; Stockholders, 1-2.
BOARDS OF EDUCATION. See Constitutional Law, II, 1-2, 4, 

6-8.
BORROWED TRANSCRIPTS. See Constitutional Law, II, 10; 

Procedure, 14-15.
BOSTON. See Administrative Procedure, 1; Agricultural Mar-

keting Agreement Act of 1937; Milk Producers.
BRANCH BANKING. See Banks, 1-2.
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BRIG. See Stay, 2.
BROKERAGE FEES. See Constitutional Law, 5; Procedure, 13.
BURDEN OF PROOF. See Constitutional Law, I, 2-3; IV, 4; VI;

Evidence, 1-4; Presumptions, 1-2.
BURLINGTON RAILROAD. See Administrative Procedure, 2-3; 

Railroad Mergers.

CALIFORNIA. See Constitutional Law, II, 10; Procedure, 14-15.
CALIFORNIA INDETERMINATE SENTENCE LAW. See Cer-

tiorari; Procedure, 2.
CANDIDATES. See Elections, 2; Mootness, 1.
CARGO HANDLING. See Admiralty; Longshoremen’s and Har-

bor Workers’ Compensation Act.

CARRIERS. See Interstate Commerce Commission; Judicial Re-
view, 2; Railway Labor Act.

CAUSATION. See Relief; Securities Exchange Act of 1934; 
Stockholders, 1-2.

CERTIORARI. See also Civil Rights; Constitutional Law, I, 
2-3; VI; Damages; Evidence, 1; Jurisdiction, 1; Procedure, 
2, 10-11; Standing to Sue.

California Indeterminate Sentence Law—Compulsory self-incrimi-
nation—Facts do not support issue.—Writ of certiorari, granted to 
consider petitioner’s contention that his privilege against compulsory 
self-incrimination had been infringed by California prison authorities, 
dismissed as improvidently granted, as respondents have presented 
documentary evidence in their brief that actual facts do not present 
the issue for which certiorari was granted. Conway v. Adult 
Authority, p. 107.

CHARITABLE TRUSTS. See Constitutional Law, II, 9; Trusts.
CHICAGO. See Interstate Commerce Commission; Judicial Re-

view, 2.
CHURCH OF GOD. See Appeals.
CHURCH PROPERTY. See Appeals.
CITY ELECTIONS. See Elections, 1-2; Injunctions, 1-2.
CIVIL CONTEMPT. See Bail, 1.
CIVIL RIGHTS. See also Damages; Procedure, 11; Standing to 

Sue.
Membership shares—Assignment to lessee—Discriminatory refusal 

to approve.—Petitioner Sullivan’s membership in Little Hunting 
Park (which is clearly not a private social club) was an integral
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part of the lease and respondents’ racially discriminatory refusal to 
approve the assignment to the lessee constituted a violation of 
42 U. S. C. § 1982, the right to lease being protected by that pro-
vision against the action of third parties as well as against the action 
of the lessor. Sullivan v. Little Hunting Park, p. 229.

CIVIL RIGHTS ACT OF 1964. See Civil Rights; Damages; Pro-
cedure, 11; Standing to Sue.

CLASS ACTIONS. See Constitutional Law, II, 1-2, 6; Mootness, 
2; Procedure, 3; Relief; Securities Exchange Act of 1934; 
Stockholders, 1-2.

CLASSIFICATION. See Judicial Review, 3; Procedure, 12; 
Selective Service Act, 1-2.

CLUBS. See Civil Rights; Damages; Procedure, 11; Standing 
to Sue.

COCAINE. See Constitutional Law, IV, 4; Evidence, 2-4; Pre-
sumptions, 1-2.

CODEFENDANTS. See Bail, 3; Constitutional Law, II, 10; 
Procedure, 14-15.

COLLATERAL REMEDIES. See Constitutional Law, II, 10; 
Procedure, 14-15.

COLLECTIVE-BARGAINING AGREEMENT. See Railway Labor 
Act.

COLLECTIVE JUDGMENT. See Stay, 1.
COLORADO. See Mootness, 2; Procedure, 3.
COMBAT ACTIVITIES. See Stay, 3.
COMBINATION PATENTS. See Patents.
COMMERCIALLY SUCCESSFUL PROCESS. See Patents.

COMMISSION GOVERNMENT. See Elections, 1; Injunctions, 1.
COMMUNIST PARTY. See National Labor Relations Act; 

Perjury, 1.

COMMUNITY PARK. See Civil Rights; Damages; Procedure, 
11; Standing to Sue.

COMPENSATION. See Admiralty; Longshoremen’s and Harbor 
Workers’ Compensation Act.

COMPETITIVE EQUALITY. See Banks, 1-2.

COMPLAINTS. See Interstate Commerce Commission; Judicial 
Review, 2.
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COMPTROLLER OF THE CURRENCY. See Banks, 1-2.

CONFESSIONS. See also Constitutional Law, I, 1; III; Pro-
cedure, 4.

1. Totality of circumstances—Pre-Miranda confessions—Volun-
tariness.—The determination that the confessions were voluntary 
is not disturbed, as the trial occurred prior to Miranda v. Arizona, 
384 U. S. 436, and the totality of the circumstances shows that the 
confessions were not coerced. Morales v. New York, p. 102.

2. Voluntariness — State criminal procedure — Post-conviction re-
view.—When a federal court finds a Jackson v. Denno, 378 U. S. 368, 
error (failure of trial judge to find confessions voluntary before 
admitting them into evidence) in a state proceeding, it must allow 
State reasonable time to make an error-free determination of the 
voluntariness of the confessions. Sigler v. Parker, p. 482.

CONFINEMENT. See Stay, 2.

CONGRESSIONAL CANDIDATES. See Mootness, 1.

CONSCIENTIOUS OBJECTORS. See Procedure, 12; Selective
Service Act, 1; Stay, 2-3.

CONSIGNMENTS. See Antitrust Acts; Procedure, 1.

CONSTITUTIONAL LAW. See also Appeals; Bail, 1, 4; Cer-
tiorari; Civil Rights; Confessions, 1-2; Damages; Elections, 2;
Evidence, 1-4; Habeas Corpus; Jurisdiction, 1; Mootness, 2; 
National Labor Relations Act; Perjury, 2; Presumptions, 1-2;
Procedure, 4-6, 9-11, 13-15; School Desegregation, 1, 4-5; 
Standing to Sue; Stay, 2; Trusts.

I. Due Process.
1. Confessions—State criminal procedure.—When a federal court 

finds a Jackson v. Denno, 378 U. S. 368, error (failure of trial judge 
to find confessions voluntary before admitting them into evidence) 
in a state proceeding, it must allow State reasonable time to make 
an error-free determination of the voluntariness of the confessions. 
Sigler v. Parker, p. 482.

2. Juvenile court—Standard of evidence.—It is not appropriate 
for this Court to decide whether Nebraska law providing for proof 
of delinquency in juvenile proceeding under preponderance-of-evi- 
dence standard violates due process where no objection to that 
standard was made at hearing by appellant, who took no direct 
appeal, and his counsel acknowledged that evidence was sufficient 
to support delinquency finding even under reasonable-doubt stand-
ard. DeBacker v. Brainard, p. 28.
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3. Prosecutor’s discretion—Barren record.—Because standing alone 

the issue could not be subject to review by appeal, this Court de-
clines, in view of barrenness of record, to exercise its certiorari 
jurisdiction to pass on appellant’s contention that prosecutor’s as- 
sertedly unreviewable discretion under Nebraska case law, whether 
to proceed against appellant in juvenile court rather than in ordi-
nary criminal proceedings, violated due process. DeBacker v. 
Brainard, p. 28.

II. Equal Protection of the Laws.
1. Freeholders—Qualifications for school boards.—Appellants and 

members of their class have constitutional right to be considered 
for public service without burden of invidiously discriminatory 
qualifications, and, on this record, limitation of school-board member-
ship to freeholders violates the Equal Protection Clause. Turner 
v. Fouche, p. 346.

2. Grand jury lists—Racial discrimination.—District Court erred 
in determining that new grand jury list had been properly compiled, 
as underrepresentation of Negroes on list as compared with popu-
lation of county, absent countervailing explanation by appellees, war-
ranted corrective action by court, and court should have responded to 
the elimination of 171 Negroes out of 178 citizens disqualified for 
lack of “intelligence” or “uprightness,” and the elimination of 225 
citizens for lack of information. Turner v. Fouche, p. 346.

3. Jury commission—Racial discrimination.—Apart from problems 
involved in federal court’s ordering Governor to exercise discretion 
in specific way, it cannot be said on record here that absence of 
Negroes from jury commission amounted in itself to prima facie 
showing of discriminatory exclusion. Appellants are no more en-
titled to proportional representation by race on jury commission 
than on any particular grand or petit jury. Carter v. Jury Com-
mission, p. 320.

4. Mississippi schools—Immediate desegregation.—Continued op-
eration of racially segregated schools under standard of “all delib-
erate speed” is no longer constitutionally permissible. Court of 
Appeals is directed to enter an order, effective immediately, that 
schools in certain Mississippi districts be operated on unitary basis. 
Alexander v. Board of Education, p. 19.

5. Qualifications for jurors—Racial discrimination.—Alabama Code 
requirement that jury commissioners select for jury service persons 
“generally reputed to be honest and intelligent . . . and . . . 
esteemed in the community for their integrity, good character and 
sound judgment . . .” is not unconstitutional on its face, and al-
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though jury commissioners abused the statutory discretion in pre-
paring jury roll that does not mean the statute was not “capable 
of being carried out with no racial discrimination whatsoever.” 
Carter v. Jury Commission, p. 320.

6. School board selection—Racial discrimination.—Constitutional 
and statutory scheme by which Taliaferro County, Georgia, grand 
jury selects the school board is not unconstitutional on its face, as 
the scheme is not inherently unfair, or necessarily incapable of ad-
ministration without regard to race. Turner v. Fouche, p. 346.

7. School desegregation—Injunctions.—Petitioners, who seek re-
view of Court of Appeals’ ruling authorizing delay in student deseg-
regation in three Louisiana school districts until September 1970, 
are—pending disposition of their petition for certiorari—granted 
temporary relief requiring respondent school boards to take necessary 
preliminary steps to effectuate complete student desegregation by 
February 1, 1970. Carter v. West Feliciana School Board, p. 226.

8. School desegregation—School boundaries.—The District Court 
approved a school board’s proposal to revise school boundaries 
effective at the start of the school year and ordered the board to 
submit a complete desegregation plan within two months there-
after. The Court of Appeals, which, upon an appeal by intervenors 
with respect to the boundary provision, summarily vacated the 
order as inappropriate except as part of an overall plan, should 
have allowed the implementation of the proposal, to which peti-
tioners did not object, pending argument and decision of the appeal. 
Dowell v. Board of Education, p. 269.

9. Testamentary trust—Park for exclusive use of white people.— 
Georgia Supreme Court’s action terminating testamentary trust, 
which provided for creation of park for exclusive use of white 
people, did not violate any constitutionally protected rights. Termi-
nation was not the imposition of a “penalty,” the forfeiture of the 
park because of the city’s compliance with the constitutional man-
date of Evans v. Newton, 382 U. S. 296, but was the result of the 
construction of the will, and there is no violation of the Fourteenth 
Amendment where a state court without any racial animus applies 
its normal principles of construction to determine the testator’s true 
intent and concludes that everyone is to be deprived of the benefits 
of the trust. Evans v. Abney, p. 435.

10. Tried transcripts—Free copies.—This Court need not decide 
whether the Constitution requires State to furnish indigent prisoners 
with free trial transcripts to aid in petitioning for collateral relief 
unless it appears that petitioner cannot again borrow a copy from
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the State, or procure one from codefendant or other custodian, or 
show that it would be significantly more advantageous for him to 
own rather than borrow a copy. Wade v. Wilson, p. 282.

III . Fourth Amendment.
Custodial questioning—Probable cause for arrest.—Issue of legality 

of custodial questioning on less than probable cause for a full- 
fledged arrest, which goes beyond Terry v. Ohio, 392 U. S. 1, and 
Sibron v. New York, 392 U. S. 40, is not decided in view of absence 
of a record which squarely and necessarily presents the issue and 
fully illuminates the factual context in which the question arises. 
Morales v. New York, p. 102.

IV . Self-Incrimination.
1. False statements on wagering tax forms.—By filing false state-

ments appellee took a course other than the one that 26 U. S. C. 
§ 4412 was designed to compel, a course that the Fifth Amendment 
gave him no privilege to take. United States v. Knox, p. 77.

2. Harrison Narcotics Act—Sale of heroin without order form.— 
Petitioner seller’s self-incrimination claim under the Harrison Nar-
cotics Act is insubstantial, as his assumption that an order form 
would be forthcoming if he refused to sell without it is unreal-
istic, there being no substantial possibility that a buyer could have 
secured a form to obtain heroin, virtually all dealings in which are 
illicit; since his customer was not a registered buyer, the possibility 
of incrimination is purely hypothetical: and even if his customer 
were registered, the result would probably be the same, since it is 
unlikely that a registered dealer would enter the name of an un-
registered seller on the form and record an illegal sale. Minor v. 
United States, p. 87.

3. Marihuana Tax Act—Sale of marihuana without order form.— 
Petitioner seller’s claim of violation of his privilege against self-
incrimination is not substantial, as there is no real possibility that 
purchasers would comply with the order form requirement even if 
the seller insisted on selling only pursuant thereto, in view of 
the $100 per ounce tax on an unregistered transferee; the illegality 
under federal and state law; and the fact that the Fifth Amendment, 
as held in Leary v. United States, 395 U. S. 6, relieves unregistered 
buyers of any duty to pay the tax and secure the form. Minor 
v. United States, p. 87.

4. Possession of heroin—Inference drawn by jury.—Trial court’s 
instructions on inference that might be drawn under 21 U. S. C. 
§ 174 with respect to petitioner’s possession of heroin did not vio-
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late his right to be convicted only on finding of guilt beyond a 
reasonable doubt and did not place impermissible pressure on him 
to testify in his own defense. Turner v. United States, p. 398.

V. Seventh Amendment.
Stockholder's derivative suit—Jury trial.—Right to trial by jury 

preserved by the Seventh Amendment extends to a stockholder’s 
derivative suit with respect to those issues as to which the corpo-
ration, had it been suing in its own right, would have been entitled 
to a jury trial. Ross v. Bernhard, p. 531.

VI. Sixth Amendment.
Trial by jury—Juvenile court.—Juvenile’s challenge in habeas 

corpus proceeding that he was unconstitutionally deprived of right 
to trial by jury is inappropriate for resolution by this Court since 
Nebraska juvenile court hearing at which he was adjudged delin-
quent was held before decisions in Duncan v. Louisiana, 391 U. S. 
145, and Bloom v. Illinois, 391 U. S. 194, which were held in 
DeStejano v. Woods, 392 U. S. 631, to apply only prospectively, 
and appellant would therefore have had no constitutional right to 
jury trial had he been tried as an adult. DeBacker v. Brainard, 
p. 28.

CONSTRUCTION OF WILLS. See Constitutional Law, II, 9;
Trusts.

CONTEMPT. See Bail, 1.

CONTINGENCIES. See Mootness, 2; Procedure, 3.

CORPORATE DIRECTORS. See Constitutional Law, V ; Pro-
cedure, 13; Relief; Securities Exchange Act of 1934; Stock-
holders, 1-2.

CORPORATE RECORDS. See Bail, 1.

CORPORATIONS. See Constitutional Law, V; Procedure, 13;
Relief; Securities Exchange Act of 1934; Stockholders, 1-2.

CORRECTION OF TRANSCRIPTS. See Civil Rights; Damages; 
Procedure, 11; Standing to Sue.

COST OF DELAY. See Administrative Procedure, 4; Judicial 
Review, 1.

COSTS. See Administrative Procedure, 1; Agricultural Market-
ing Agreement Act of 1937 ; Milk Producers.

COUNCIL-MANAGER GOVERNMENT. See Elections, 1; In-
junctions, 1.
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“COUNTRY” MILK PRODUCERS. See Administrative Pro-
cedure, 1; Agricultural Marketing Agreement Act of 1937; 
Milk Producers.

COURT RULES. See Constitutional Law, II, 10; Procedure, 11, 
14-15.

COURTS. See Constitutional Law, I, 2-3; II, 4, 7; VI; Evidence, 
1; Injunctions, 4; Jurisdiction, 1; Procedure, 10; School 
Desegregation, 1, 4; Trusts.

COURTS-MARTIAL. See Bail, 4; Stay, 2.

COURTS OF APPEALS. See Administrative Procedure, 4;
Bail, 2; Constitutional Law, II, 7-8; Injunctions, 5; Judicial 
Review, 1; Procedure, 6; School Desegregation, 1, 5.

CRANES. See Admiralty; Longshoremen’s and Harbor Workers’ 
Compensation Act.

CRIMINAL LAW. See Bail, 2-4; Certiorari; Confessions, 1-2; 
Constitutional Law, I, 1-3; III; IV, 1-4; VI; Evidence, 1-4; 
Jurisdiction, 1; National Labor Relations Act; Perjury, 1-2; 
Presumptions, 1-2; Procedure, 2, 4-5, 7-8, 10, 12, 14-15; 
Selective Service Act, 1.

CUSTODIAL QUESTIONING. See Confessions, 1; Constitutional 
Law, III.

CUSTODIAN OF RECORDS. See Bail, 1.

CY PRES DOCTRINE. See Constitutional Law, II, 9; Trusts.

DAIRY FARMERS. See Administrative Procedure, 1; Agricul-
tural Marketing Agreement Act of 1937; Milk Producers.

DAMAGES. See also Antitrust Acts; Civil Rights; Constitutional 
Law, V; Procedure, 1, 11, 13; Relief; Securities Exchange Act 
of 1934; Standing to Sue; Stockholders, 1-2.

Violation of civil rights—Federal standards—Federal and state 
rules.—Petitioners are entitled to compensatory damages for vio-
lation of their civil rights under 42 U. S. C. § 1982 and, though 
such damages are measured by federal standards, both federal and 
state rules on damages may be used. Sullivan v. Little Hunting 
Park, p. 229.

DECEDENT’S ESTATES. See Injunctions, 3; Jurisdiction, 2.

DEFERMENTS. See Judicial Review, 3; Selective Service Act, 2.

DELAY. See Administrative Procedure, 4; Judicial Review, 1.
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DELINQUENCY REGULATIONS. See Judicial Review, 3; Pro-
cedure, 12; Selective Service Act, 1-2.

DEPARTMENT OF JUSTICE. See Administrative Procedure, 
2-3; Railroad Mergers; School Desegregation, 3.

DEPLOYMENT OUTSIDE DISTRICT. See Stay, 3.

DEPOSITS. See Banks, 1-2.

DERIVATIVE SUITS. See Constitutional Law, V; Procedure, 
13; Relief; Securities Exchange Act of 1934; Stockholders, 
1-2.

DESEGREGATION. See Constitutional Law, II, 4, 7—9; Injunc-
tions, 5; Jurisdiction, 3; Procedure, 6; School Desegregation, 
1-5.

DESEGREGATION PLAN. See Constitutional Law, II, 7-8; Pro-
cedure, 6; School Desegregation, 1-2, 5.

DETENTION FOR QUESTIONING. See Confessions, 1 ; Con-
stitutional Law, III.

DIFFERENTIALS. See Administrative Procedure, 1; Agricul-
tural Marketing Agreement Act of 1937 ; Milk Producers.

DIRECTORS OF CORPORATIONS. See Constitutional Law, V; 
Procedure, 13 ; Relief ; Securities Exchange Act of 1934 ; 
Stockholders, 1-2.

DISCRETION. See Administrative Procedure, 2-3 ; Constitutional 
Law, I, 2-3; Evidence, 1; Injunctions, 5; Jurisdiction, 1; 
Procedure, 10; Railroad Mergers; School Desegregation, 2.

DISCRIMINATION. See Constitutional Law, II, 1-9; Procedure, 
6, 9 ; Trusts.

DISMISSAL OF APPEAL. See Procedure, 7.

DISTRIBUTING DRUGS. See Constitutional Law, IV, 4; Evi-
dence, 2-4; Presumptions, 1-2.

DISTRICT COURTS. See Constitutional Law, II, 1-2, 6.

DRAFT BOARDS. See Procedure, 12; Selective Service Act, 1-2.

DRAFT CARDS. See Judicial Review, 3; Selective Service Act, 2.

DRUGS. See Constitutional Law, IV, 2-4; Evidence, 2-4; Pre-
sumptions, 1-2.

DUAL SCHOOL SYSTEMS. See Constitutional Law, II, 4; School 
Desegregation, 3-4.
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DUE PROCESS. See Bail, 4; Confessions, 2; Constitutional Law, 
I, 1-3; II, 10; IV, 4; VI; Evidence, 1-4; Habeas Corpus;
Jurisdiction, 1; Mootness, 2; Presumptions, 1-2; Procedure, 
3-4, 10, 14-15.

DURESS. See Constitutional Law, IV, 1; Perjury, 2; Procedure, 5.

ECCLESIASTICAL QUESTIONS. See Appeals.

ELECTIONS. See also Injunctions, 1-2; Mootness, 1-2; Pro-
cedure, 3.

1. Municipal election—Change of form of government—Injunc-
tion.—Application for injunction to prevent City of Anniston from 
holding election to choose members of new city council in accord-
ance with statute authorizing change from commission to council-
manager government denied. Election will not result in the severe 
irreparable harm needed to justify an injunction; nor has three- 
judge panel designated to hear the case as yet considered the 
injunction request. Oden v. Brittain (Bla ck , J., in chambers), 
p. 1210.

2. Municipal ordinance — Filing fees — Injunction.— Applicants 
claim that Atlanta ordinance will exclude political candidates who 
cannot afford filing fees it fixes and seek to enjoin an election on 
ground that ordinance violates Voting Rights Act of 1965, and on 
ground (upheld by District Court) that it violates the Equal Pro-
tection Clause. Since proximity of election practicably forecloses 
this Court’s pre-election decision on the substantial constitutional 
issue involved, and a court-ordered postponement of the election 
could be disruptive, an injunction is denied, but applicants are 
temporarily relieved from paying the fee, and the candidates’ filing 
time is extended. Matthews v. Little (Bla ck , J., in chambers), 
p. 1223.

EMPLOYER AND EMPLOYEES. See Administrative Procedure, 
4; Judicial Review, 1; Railway Labor Act.

ENLISTMENT CONTRACTS. See Habeas Corpus.

EQUAL PROTECTION OF THE LAWS. See Civil Rights; Con-
stitutional Law, II; Damages; Elections, 2; Mootness, 2; 
Procedure, 3, 7, 9, 11, 14-15; School Desegregation, 1-5; 
Standing to Sue; Trusts.

EQUITY. See Constitutional Law, V; Procedure, 13; Relief; 
Securities Exchange Act of 1934; Stockholders, 1-2.

ESCROWED PAYMENTS. See Administrative Procedure, 1; 
Agricultural Marketing Agreement Act of 1937; Milk Pro-
ducers.
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ESTATES. See Injunctions, 3; Jurisdiction, 2.

EVIDENCE. See also Administrative Procedure, 2-3; Bail, 1;
Confessions, 2; Constitutional Law, I, 1-3; IV, 4; VI; Juris-
diction, 1; Presumptions, 1-2; Procedure, 4, 10; Railroad 
Mergers.

1. Juvenile court — Preponderance of evidence — Reasonable 
doubt.—It is not appropriate for this Court to decide whether 
Nebraska law providing for proof of delinquency in juvenile pro-
ceeding under preponderance-of-evidence standard violates due 
process where no objection to that standard was made at hearing 
by appellant, who took no direct appeal, and his counsel acknowl-
edged that evidence was sufficient to support delinquency finding 
even under reasonable-doubt standard. DeBacker v. Brainard, p. 28.

2. Possession of heroin—Inference drawn by jury.—Trial court’s 
instructions on inference that might be drawn under 21 U. S. C. 
§ 174 with respect to petitioner’s possession of heroin did not violate 
his right to be convicted only on finding of guilt beyond a reason-
able doubt and did not place impermissible pressure on him to 
testify in his own defense. Turner v. United States, p. 398.

3. Presumptions—Possession of cocaine.—Presumption under 21 
U. S. C. § 174 will not support conviction with respect to possession 
of cocaine, as facts show that more cocaine is lawfully produced 
in, than is smuggled into, this country, and that the amount 
that is stolen from legal sources is sufficiently large to negate the 
inference that petitioner’s cocaine came from abroad or that he 
must have known that it did. Turner v. United States, p. 398.

4. Presumptions—Possession of heroin—26 U. S. C. §4^4 (a)-— 
Evidence that petitioner possessed heroin packaged in 275 glassine 
bags without revenue stamps established that the heroin was in 
process of being distributed, an act proscribed by statute; and the 
conviction can also be sustained on basis of inference in § 4704 (a) 
of purchasing the heroin not in or from a package, as there is no 
reasonable doubt that possessor of heroin, who presumably pur-
chased it, did not purchase it in or from an original stamped package 
in view of fact that no lawfully manufactured or imported heroin 
is found in this country. Turner v. United States, p. 398.
EXCHANGE RATIOS. See Administrative Procedure, 2-3; Rail-

road Mergers.
EXEMPTIONS. See Judicial Review, 3; Selective Service Act, 2.
EXHAUSTION OF REMEDIES. See Procedure, 12; Selective 

Service Act, 1.
EXPENSES OF LITIGATION. See Relief; Securities Exchange 

Act of 1934; Stockholders, 1-2.
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EXPIRATION OF SENTENCE. See Bail, 4.

EXTENSION OF ADMIRALTY JURISDICTION ACT. See 
Admiralty; Longshoremen’s and Harbor Workers’ Compensa-
tion Act.

EXTENSION OF TIME. See Procedure, 8.

FAILURE OF TRUSTS. See Constitutional Law, II, 9; Trusts.

FAILURE TO OBJECT. See Constitutional Law, I, 2-3; VI; 
Evidence, 1.

FAIRFAX COUNTY. See Civil Rights; Damages; Procedure, 11; 
Standing to Sue.

FAIR HOUSING ACT OF 1968. See Civil Rights; Damages; 
Procedure, 11; Standing to Sue.

FAIRNESS OF MERGER. See Relief; Securities Exchange Act 
of 1934; Stockholders, 1-2.

FALSE AFFIDAVITS. See National Labor Relations Act; 
Perjury, 1.

FALSE STATEMENTS. See Constitutional Law, IV, 1; Perjury, 
2; Procedure, 5.

FARM LOCATION DIFFERENTIALS. See Administrative Pro-
cedure, 1; Agricultural Marketing Agreement Act of 1937; 
Milk Producers.

FEDERAL QUESTION. See Appeals.

FEDERAL RULES OF APPELLATE PROCEDURE. See Bail, 3; 
Procedure, 8.

FEDERAL-STATE RELATIONS. See Admiralty; Banks, 1-2; 
Civil Rights; Constitutional Law, II, 9; Damages; Elections, 
1; Injunctions, 1, 4; Jurisdiction, 3; Longshoremen’s and 
Harbor Workers’ Compensation Act; Procedure, 11; Stand-
ing to Sue; Trusts.

FEES. See Elections, 2.

FIFTH AMENDMENT. See Bail, 1, 4; Constitutional Law, IV, 
1-4; Evidence, 2-4; Perjury, 2; Presumptions, 1-2; Pro-
cedure, 5.

FILING FEES. See Elections, 2.

FILLING STATIONS. See Antitrust Acts; Procedure, 1.

FIRST AMENDMENT. See Appeals; Bail, 4; Stay, 2.
FLORIDA. See Banks, 1-2; Jurisdiction, 3.
FORFEITURES. See Constitutional Law, II, 9; Trusts.
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FOURTEENTH AMENDMENT. See Civil Rights; Confessions, 
1-2; Constitutional Law, I—III; VI; Damages; Elections, 2; 
Evidence, 1; Jurisdiction, 1; Mootness, 2; Procedure, 3-4, 6, 
9-11, 14-15; School Desegregation, 1-5; Standing to Sue; 
Trusts.

FOURTH AMENDMENT. See Confessions, 1; Constitutional 
Law, III.

FRAUDULENT STATEMENTS. See National Labor Relations 
Act; Perjury, 1.

FREEDOM OF RELIGION. See Appeals.

FREEHOLDERS. See Constitutional Law, II, 1-2, 6.

FREE TRANSCRIPTS. See Constitutional Law, II, 10; Pro-
cedure, 14-15.

FUGITIVES FROM JUSTICE. See Procedure, 7.

GASOLINE DEALERS. See Antitrust Acts; Procedure, 1.

GENERAL ELDERSHIP. See Appeals.

GEORGIA. See Constitutional Law, II, 9; Trusts.

GOVERNOR. See Constitutional Law, II, 3, 5; Procedure, 9.

GRAND JURIES. See Bail, 1; Constitutional Law, II, 1-3, 6;
Procedure, 9.

GREAT NORTHERN RAILWAY CO. See Administrative Pro-
cedure, 2-3; Railroad Mergers.

GREENE COUNTY. See Constitutional Law, II, 3, 5; Pro-
cedure, 9.

GUIDELINES. See Procedure, 12; Selective Service Act, 1.

HABEAS CORPUS. See also Bail, 4; Constitutional Law, II, 10;
Procedure, 14-15; Stay, 2-3.

Military service—Scope of writ—Release from military custody.— 
Motion by Army reservist for release from military custody pending 
Court of Appeals’ review of District Court’s denial of petition for 
writ of habeas corpus granted. Reservist’s claims that the order 
requiring him to serve 17 months beyond his enlistment contract 
was without notice and opportunity to be heard, and in violation 
of his enlistment contract, are within the scope of the writ of habeas 
corpus. There is no statutory provision for a hearing, and the issue 
is substantial and should be resolved. Scaggs v. Larsen (Doug la s , J., 
in chambers), p. 1206.

HARRISON NARCOTICS ACT. See Constitutional Law, IV, 2-3.
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HEARINGS. See Habeas Corpus; Procedure, 12; Selective Serv-
ice Act, 1.

HEIRS. See Constitutional Law, II, 9; Injunctions, 3; Jurisdic-
tion, 2; Trusts.

HEROIN. See Constitutional Law, IV, 2—4; Evidence, 2—4; Pre-
sumptions, 1-2.

HOME OWNERS. See Civil Rights; Damages; Procedure, 11; 
Standing to Sue.

HOUSES. See Civil Rights; Damages; Procedure, 11; Standing 
to Sue.

ILLEGAL DETENTION. See Confessions, 1; Constitutional 
Law, III.

ILLEGAL MILITARY INDUCTION. See Habeas Corpus.
ILLICIT DRUGS. See Constitutional Law, IV, 2-3.
IMMEDIATE DESEGREGATION. See Constitutional Law, II, 

4, 7; Procedure, 6; School Desegregation, 1, 3-4.
IMMUNITY. See Bail, 1.
IMPORTATION OF DRUGS. See Constitutional Law, IV, 4; 

Evidence, 2-4; Presumptions, 1-2.
INDEPENDENT CANDIDATES. See Mootness, 1.
INDETERMINATE SENTENCE LAW. See Certiorari; Pro-

cedure, 2.
INDICTMENTS. See Constitutional Law, IV, 4; Evidence, 2-4; 

Presumptions, 1-2.
INDIGENT PRISONERS. See Constitutional Law, II, 10; Pro-

cedure, 14-15.
INDUCTION. See Procedure, 12; Selective Service Act, 1.
INFERENCES. See Constitutional Law, IV, 4; Evidence, 2-4;

Presumptions, 1-2.
INFRINGEMENT OF PATENTS. See Patents.
INJUNCTIONS. See also Administrative Procedure, 1; Agricul-

tural Marketing Agreement Act of 1937; Civil Rights; Con-
stitutional Law, II, 7-8; Damages; Elections, 1-2; Jurisdiction, 
2; Milk Producers; Procedure, 6, 11; Railway Labor Act; 
School Desegregation, 1-2, 5; Standing to Sue.

1. Municipal election—Change of form of government—Irrep-
arable harm.—Application for injunction to prevent City of Anniston 
from holding election to choose members of new city council in 
accordance with statute authorizing change from commission to
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council-manager government denied. Election will not result in the 
severe irreparable harm needed to justify an injunction; nor has 
three-judge panel designated to hear the case as yet considered the 
injunction request. Oden v. Brittain (Bla ck , J., in chambers), 
p. 1210.

2. Municipal ordinance—Filing fees—Elections.—Applicants claim 
that Atlanta ordinance will exclude political candidates who cannot 
afford filing fees it fixes and seek to enjoin an election on ground 
that ordinance violates Voting Rights Act of 1965, and on ground 
(upheld by District Court) that it violates the Equal Protection 
Clause. Since proximity of election practicably forecloses this 
Court’s pre-election decision on the substantial constitutional issue 
involved, and a court-ordered postponement of the election could 
be disruptive, an injunction is denied, but applicants are temporarily 
relieved from paying the fee, and candidates’ filing time is extended. 
Matthews v. Little (Bla ck , J., in chambers), p. 1223.

3. Preliminary injunctive relief—Interlocutory orders—Jurisdiction 
to review.—The only interlocutory orders that the Supreme Court 
has power to review under 28 U. S. C. § 1253 are those granting 
or denying preliminary injunctions, and therefore this Court lacks 
jurisdiction to review the District Court’s interlocutory order, which 
involved no question of preliminary injunctive relief. Goldstein v. 
Cox, p. 471.

4. Railway labor dispute—State court injunction—Federal court 
enjoinder.—In view of long-standing policy embodied in 28 U. S. C. 
§ 2283 that federal court, with limited exceptions, may not enjoin 
state court proceedings, and the difficult and important question 
presented here, the District Court’s injunction, enjoining enforcement 
of state court injunction restraining union picketing in a railway 
labor dispute, is stayed pending disposition of petition for certiorari 
to be expeditiously filed in this Court. Atlantic Coast Line v. 
Engineers (Bla ck , J., in chambers), p. 1201.

5. School desegregation—Public support—Judicial review.—Appli-
cation for vacation of Court of Appeals’ stay of preliminary injune- 
tion entered by District Court which had the effect of requiring 
partial implementation of school desegregation plan is granted, Court 
of Appeals’ order vacated, and District Court’s order directed to be 
reinstated. A district court’s order granting preliminary injunction 
should not be disturbed on review unless grant was an abuse of dis-
cretion, which Court of Appeals did not find here. Nor does desire 
to develop public support for the plan justify delay in its imple-
mentation. Keyes v. Denver School District (Bren na n , J., in 
chambers), p. 1215.
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INSTRUCTIONS TO JURY. See Constitutional Law, IV, 4; 
Evidence, 2-4; Presumptions, 1-2.

INTEGRATION. See Constitutional Law, II, 9; Trusts.

INTERIM AWARDS. See Relief; Securities Exchange Act of 
1934; Stockholders, 1-2.

INTERIM RELIEF. See Constitutional Law, II, 7-8; Procedure, 
1; School Desegregation, 1, 5.

INTERLOCUTORY ORDERS. See Injunctions, 3; Jurisdiction, 2.
INTERNAL REVENUE CODE. See Constitutional Law, IV, 1-4;

Evidence, 2-4; Perjury, 2; Presumptions, 1-2; Procedure, 5.
INTERSTATE COMMERCE. See Injunctions, 4.
INTERSTATE COMMERCE ACT. See Administrative Procedure, 

2-3; Interstate Commerce Commission; Judicial Review, 2; 
Railroad Mergers.

INTERSTATE COMMERCE COMMISSION. See also Judicial 
Review, 2.

Termination of passenger trains—Discontinuing investigations— 
Judicial review.—Orders of the Interstate Commerce Commission 
discontinuing investigations conducted under § 13a (1) of the Inter-
state Commerce Act with regard to the notice of rail carriers to 
terminate passenger services are judicially reviewable on the com-
plaint of aggrieved persons. City of Chicago v. United States, p. 162. 
INTERVENING AMENDMENT. See Mootness, 2; Procedure, 3. 
INTERVENORS. See Constitutional Law, II, 8; School Desegre-

gation, 5.
INVENTIONS. See Patents.
INVESTIGATIONS. See Interstate Commerce Commission; Ju-

dicial Review, 2.
INVESTMENT COMPANY. See Constitutional Law, V; Pro-

cedure, 13.
JUDGES. See Bail, 3; Confessions, 2; Constitutional Law, I, 1; 

Procedure, 4.
JUDGMENTS. See Antitrust Acts; Procedure, 1.
JUDICIAL REVIEW. See also Administrative Procedure, 4;

Civil Rights; Confessions, 1; Constitutional Law, III; Dam-
ages; Injunctions, 3, 5; Interstate Commerce Commission; 
Jurisdiction, 2; Procedure, 11; Railroad Mergers; School De-
segregation, 2; Selective Service Act, 2; Standing to Sue.

1. Administrative procedure—National Labor Relations Board— 
Inordinate delay.—While delay in the administrative process is de-
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plorable, the Court of Appeals here exceeded the narrow scope of 
review provided for the Board’s remedial orders when it shifted the 
cost of delay from the company to the employees. NLRB v. Rutter- 
Rex Mfg. Co., p. 258.

2. Interstate Commerce Commission—Termination of passenger 
trains—Discontinuing investigations.—Orders of the Interstate Com-
merce Commission discontinuing investigations conducted under 
§ 13a (1) of the Interstate Commerce Act with regard to the notice 
of rail carriers to terminate passenger services are judicially review-
able on the complaint of aggrieved persons. City of Chicago v. 
United States, p. 162.

3. Military Selective Service Act of 1967—Delinquency reclassi-
fication—Pre-induction review.—Section 10(b)(3) of the Act does 
not bar pre-induction judicial review of petitioner’s delinquency 
reclassification which deprived him of a deferment to which he was 
entitled under the Act. Breen v. Selective Service Board, p. 460.
JURIES. See Constitutional Law, IV, 4; Evidence, 2-4; Pre-

sumptions, 1-2.
JURISDICTION. See also Admiralty; Civil Rights; Constitu-

tional Law, I, 2-3; VI; Damages; Evidence, 1; Injunctions, 3; 
Longshoremen’s and Harbor Workers’ Compensation Act; 
National Labor Relations Act; Perjury, 1; Procedure, 10-11; 
Standing to Sue; Stay, 1.

1. Supreme Court—Certiorari—Barren record.—Because standing 
alone the issue could not be subject to review by appeal, this Court 
declines, in view of barrenness of record, to exercise its certiorari 
jurisdiction to pass on appellant’s contention that prosecutor’s assert- 
edly unreviewable discretion under Nebraska case law, whether to 
proceed against appellant in juvenile court rather than in ordinary 
criminal proceedings, violated due process. DeBacker v. Brainard, 
p.28.

2. Supreme Court—Interlocutory orders — Preliminary injunc-
tions.—The only interlocutory orders that the Supreme Court has 
power to review under 28 U. S. C. § 1253 are those granting or 
denying preliminary injunctions, and therefore this Court lacks juris-
diction to review the District Court’s interlocutory order, which 
involved no question of preliminary injunctive relief. Goldstein v. 
Cox, p. 471.

3. Supreme Court—Original jurisdiction—Suit by States.—States’ 
motions for leave to file complaints invoking Supreme Court’s orig-
inal jurisdiction fail to state claims warranting exercise of such juris-
diction. Florida v. Alabama, p. 490; Alabama v. Finch, p. 552; 
and Mississippi v. Finch, p. 553.
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JURY COMMISSIONERS. See Constitutional Law, II, 1-3, 5-6; 
Procedure, 9.

JURY ROLLS. See Constitutional Law, II, 1-2, 6.

JURY TRIALS. See Constitutional Law, I, 2-3; V-VI; Evidence, 
1; Jurisdiction, 1; Procedure, 13.

JUVENILE COURTS. See Constitutional Law, I, 2-3; Evidence, 
1; Jurisdiction, 1.

JUVENILE DELINQUENTS. See Constitutional Law, I, 2-3; 
Evidence, 1; Jurisdiction, 1.

LABOR. See Administrative Procedure, 4; Injunctions, 4; Judi-
cial Review, 1; Railway Labor Act.

LABOR UNIONS. See National Labor Relations Act; Perjury, 1.

LAND HOLDINGS. See Administrative Procedure, 2-3; Railroad 
Mergers.

LEASES. See Civil Rights; Damages; Procedure, 11; Standing 
to Sue.

LITIGATION EXPENSES. See Relief; Securities Exchange Act 
of 1934; Stockholders, 1-2.

LIVINGSTON, MONTANA. See Administrative Procedure, 2-3; 
Railroad Mergers.

LOCAL BOARDS. See Procedure, 12; Selective Service Act, 1.

LONG-HAUL COMPETITION. See Administrative Procedure, 
2-3; Railroad Mergers.

LONGSHOREMEN. See Admiralty; Longshoremen’s and Harbor 
Workers’ Compensation Act.

LONGSHOREMEN’S AND HARBOR WORKERS’ COMPENSA-
TION ACT. See also Admiralty.

Navigable waters—Piers—Extension of Admiralty Jurisdiction 
Act.—Longshoremen’s Act, which covers injuries occurring “upon 
navigable waters,” and furnishes a remedy only “if recovery . . . 
through workmen’s compensation proceedings may not validly be 
provided by state law,” does not provide compensation to workmen 
injured on a pier permanently affixed to land, and though the Ex-
tension of Admiralty Jurisdiction Act extends admiralty tort juris-
diction to ship-caused injuries on a pier, it does not enlarge the 
coverage of the Longshoremen’s Act. Nacirema Co. v. Johnson, 
p. 212.

LOUISIANA. See Constitutional Law, II, 7; Procedure, 6; School 
Desegregation, 1.
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MACON. See Constitutional Law, II, 9; Trusts.

MANDAMUS. See Mootness, 1.

MANDATES. See Procedure, 8.

MANUFACTURING DRUGS. See Constitutional Law, IV, 4;
Evidence, 2-4; Presumptions, 1-2.

MARIHUANA DEALERS. See Constitutional Law, IV, 2-3.

MARIHUANA TAX ACT. See Constitutional Law, IV, 2-3.

MARKETING AREAS. See Administrative Procedure, 1; Agri-
cultural Marketing Agreement Act of 1937; Milk Producers.

MARYLAND. See Appeals.

MATERIAL OMISSIONS. See Relief; Securities Exchange Act 
of 1934; Stockholders, 1-2.

McFADDEN ACT. See Banks, 1-2.

MEDIATION. See Railway Labor Act.

MEMBERSHIP SHARES. See Civil Rights; Damages; Proce-
dure, 11; Standing to Sue.

MEMBERS OF CLASS. See Mootness, 2; Procedure, 3.

MERGENTHALER LINOTYPE CO. See Relief; Securities Ex-
change Act of 1934; Stockholders, 1-2.

MERGERS. See Administrative Procedure, 2-3; Railroad Merg-
ers; Relief; Securities Exchange Act of 1934; Stockholders, 
1-2.

MILITARY INDUCTION. See Procedure, 12; Selective Service 
Act, 1.

MILITARY PRISONERS. See Bail, 4.

MILITARY SELECTIVE SERVICE ACT OF 1967. See Judicial
Review, 3; Procedure, 12; Selective Service Act, 1-2.

MILITARY SERVICE. See Habeas Corpus; Judicial Review, 3;
Selective Service Act, 2; Stay, 2-3.

MILK PRODUCERS. See also Administrative Procedure, 1; Agri-
cultural Marketing Agreement Act of 1937.

Agricultural Marketing Agreement Act oj 1937—Farm location 
differentials—Department of Agriculture regulations.—The statu-
tory scheme, which was to provide uniform prices to all producers 
in the marketing area, subject only to specifically enumerated ad-
justments, contemplated that “market differentials . . . customarily 
applied” would be based on cost adjustments; and the “nearby”
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differentials do not fall into the category of permissible adjust-
ments, which are limited to compensation for rendering an economic 
service, and neither the Secretary of Agriculture nor the “nearby” 
farmers have advanced any economic justifications for them which 
have substantial record support. Zuber v. Allen, p. 168.

MILWAUKEE RAILROAD. See Administrative Procedure, 2-3;
Railroad Mergers.

MINORITY SHAREHOLDERS. See Relief; Securities Exchange 
Act of 1934; Stockholders, 1-2.

MISREPRESENTATION. See Relief; Securities Exchange Act 
of 1934; Stockholders, 1-2.

MISSISSIPPI. See Constitutional Law, II, 4; Jurisdiction, 3; 
School Desegregation, 3-4.

MOBILE DRIVE-INS. See Banks, 1-2.

MOOTNESS. See also Bail, 4; Procedure, 3; Stay, 3.
1. Nominating petition — Congressional election — Mandamus.— 

In view of limited nature of relief requested by appellant, whose 
nominating petition bore signatures of about 1% of those in the 
congressional district who had voted in the last gubernatorial elec-
tion (although Ohio law then required 7%), and who sought, as 
his sole relief, writ of mandamus to compel Board of Elections to 
place his name on ballot as an independent candidate in the Novem-
ber 1968 election, case is dismissed as moot. Brockington v. Rhodes, 
p. 41.

2. Residency requirements — Presidential election — Statutory 
amendment.—Amendment of Colorado residency statute, under 
which appellants, who were refused permission to vote in the 1968 
presidential election because they could not meet the State’s six-
month residency requirement, could have voted in that election, has 
mooted the case. Hall v. Beals, p. 45.

MOTION FOR STAY. See Habeas Corpus.

MUNICIPAL GOVERNMENT. See Elections, 1; Injunctions, 1.

MUNICIPAL ORDINANCES. See Elections, 2.

MUSIC STUDENTS. See Judicial Review, 3; Selective Service
Act, 2.

NARCOTICS. See Constitutional Law, IV, 2-4; Evidence, 2-4;
Presumptions, 1-2.

NARCOTICS DEALERS. See Constitutional Law, IV, 2-3.
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NATIONAL BANKS. See Banks, 1-2.

NATIONAL LABOR RELATIONS ACT. See also Perjury, 1.
Union officers—Non-Communist affidavit—Criminal conviction.— 

The constitutionality of § 9 (h) of the Act, since repealed, is legally 
irrelevant to the validity of union officer’s conviction under 18 
U. S. C. § 1001, which punishes making of fraudulent statements 
to the Government because none of the elements of proof for peti-
tioner’s conviction for filing a false non-Communist affidavit has been 
shown to depend on the validity of § 9 (h). Bryson v. United States, 
p. 64.

NATIONAL LABOR RELATIONS BOARD. See Administrative
Procedure, 4; Judicial Review, 1.

NATIONAL MEDIATION BOARD. See Railway Labor Act.

NAVIGABLE WATERS. See Admiralty; Longshoremen’s and 
Harbor Workers’ Compensation Act.

“NEARBY” FARMERS. See Administrative Procedure, 1; 
Agricultural Marketing Agreement Act of 1937; Milk Pro-
ducers.

NEBRASKA. See Confessions, 2; Constitutional Law, I, 1-3; VI; 
Evidence, 1; Jurisdiction, 1; Procedure, 4,10.

NEGROES. See Civil Rights; Constitutional Law, II, 1-9; Dam-
ages; Elections, 1-2; Injunctions, 1-2, 5; Procedure, 6, 9, 11; 
School Desegregation, 1-5; Standing to Sue; Trusts.

NEW YORK. See Confessions, 1; Constitutional Law, III; In-
junctions, 3; Jurisdiction, 2.

NOMINATING PETITIONS. See Mootness, 1.

NON-COMMUNIST AFFIDAVITS. See National Labor Relations
Act; Perjury, 1.

NON-PATENTED ARTICLES. See Antitrust Acts; Procedure, 1.

NONSTOCK CORPORATIONS. See Civil Rights; Damages; Pro-
cedure, 11; Standing to Sue.

NORTHERN LINES. See Administrative Procedure, 2-3; Rail-
road Mergers.

NORTHERN PACIFIC RAILWAY CO. See Administrative Pro-
cedure, 2-3; Railroad Mergers.

NOTICE. See Civil Rights; Damages; Habeas Corpus; Interstate 
Commerce Commission; Judicial Review, 2; Procedure, 11; 
Standing to Sue.
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OFFICERS. See Relief; Securities Exchange Act of 1934; Stock-
holders, 1-2.

OFF-PREMISES SERVICES. See Banks, 1-2.

OHIO. See Mootness, 1.

OKLAHOMA CITY. See Constitutional Law, II, 8; School Deseg-
regation, 5.

OPEN RESTRICTED BARRACKS. See Stay, 2.

ORDER FORMS. See Constitutional Law, IV, 2-3.

ORDER-OF-CALL PROVISION. See Procedure, 12; Selective 
Service Act, 1.

ORIGINAL JURISDICTION. See Jurisdiction, 3.

ORIGINAL PACKAGES. See Constitutional Law, IV, 4; Evi-
dence, 2-4; Presumptions, 1-2.

ORIGIN OF DRUGS. See Constitutional Law, IV, 4; Evidence, 
2-4; Presumptions, 1-2.

OUTLYING WORK ASSIGNMENTS. See Railway Labor Act.
OVERBREADTH. See National Labor Relations Act; Perjury, 1.
OWNERSHIP OF CHURCH PROPERTY. See Appeals.
PACIFIC NORTHWEST GATEWAYS. See Administrative Pro-

cedure, 2-3; Railroad Mergers.
PARKS. See Constitutional Law, II, 9; Trusts.
PASSENGER TRAINS. See Interstate Commerce Commission;

Judicial Review, 2.
PATENTABILITY. See Patents.
PATENT INFRINGEMENT. See Patents.
PATENTS.

Combination patent—Useful and commercially successful—Inven-
tion.—While combination of old elements performed a useful and 
commercially successful function it added nothing to the nature of 
the previously patented radiant-heat burner, and to those skilled in 
the art the use of the old elements in combination was not an 
invention under the standard of 35 U. S. C. § 103. Anderson’s-Black 
Rock v. Pavement Co., p. 57.
PAVING MATERIALS. See Patents.
PENALTIES. See Constitutional Law, II, 9; Trusts.
PERFECTING APPEALS. See Civil Rights; Damages; Proce-

dure, 11; Standing to Sue.
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PERJURY. See also Constitutional Law, IV, 1; National Labor
Relations Act; Procedure, 5.

1. Conviction under 18 U. S. C. § 1001—Filing false affidavit.— 
The decision in Dennis v. United States, 384 U. S. 855, negates any 
general principle that a citizen has a privilege to answer fraudulently 
a question that the Government should not have asked, and peti-
tioner’s conviction for filing a false non-Communist affidavit is 
affirmed. Bryson v. United States, p. 64.

2. Violation of 18 U. S. C. § 1001—Wagering tax forms.—One 
who furnishes false information on wagering tax forms submitted 
to the Government in feigned compliance with a statutory require-
ment cannot defend against prosecution for his fraud by challenging 
the validity of the requirement itself. United States v. Knox, 
p. 77.

PETIT JURIES. See Constitutional Law, II, 3, 5; Procedure, 9.

PICKETING. See Injunctions, 4.

PIERS. See Admiralty; Longshoremen’s and Harbor Workers’ 
Compensation Act.

PLANS FOR DESEGREGATION. See Constitutional Law, II, 
7-8; Injunctions, 5; Procedure, 6; School Desegregation, 
1-2, 5.

PLAYGROUND FACILITIES. See Civil Rights; Damages; Pro-
cedure, 11; Standing to Sue.

POLICE INTERROGATION. See Confessions, 1; Constitutional 
Law, III.

POSSESSION OF DRUGS. See Constitutional Law, IV, 4; Evi-
dence, 2-4; Presumptions, 1-2.

POST-CONVICTION PROCEEDINGS. See Confessions, 2; Con-
stitutional Law, I, 1; Procedure, 4.

POST-CONVICTION RELIEF. See Constitutional Law, II, 10.
Procedure, 14-15.

POSTPONEMENT OF ELECTION. See Elections, 2.

PRE-INDUCTION REVIEW. See Judicial Review, 3; Selective 
Service Act, 2.

PRELIMINARY INJUNCTIONS. See Injunctions, 3, 5; Juris-
diction, 2; School Desegregation, 2.

PREPONDERANCE OF EVIDENCE. See Constitutional Law, I, 
2-3; VI; Evidence, 1; Jurisdiction, 1.

PRESIDENTIAL ELECTIONS. See Mootness, 2; Procedure, 3.
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PRESUMPTIONS. See also Constitutional Law, IV, 4; Evidence, 
2-4.

1. Possession of cocaine—21 U. S. C. § 17^.—Presumption under 
§ 174 will not support conviction with respect to possession of 
cocaine, as facts show that more cocaine is lawfully produced in, 
than is smuggled into, this country, and that the amount that is 
stolen from legal sources is sufficiently large to negate the inference 
that petitioner’s cocaine came from abroad or that he must have 
known that it did. Turner v. United States, p. 398.

2. Possession of heroin—<26 U. S. C. § JflOJf (a).—Evidence that 
petitioner possessed heroin packaged in 275 glassine bags without 
revenue stamps established that the heroin was in process of being 
distributed, an act proscribed by statute; and the conviction can 
also be sustained on basis of inference in § 4704 (a) of purchasing 
the heroin not in or from a package, as there is no reasonable doubt 
that possessor of heroin, who presumably purchased it, did not 
purchase it in or from an original stamped package in view of fact 
that no lawfully manufactured or imported heroin is found in this 
country. Turner v. United States, p. 398.
PRICE DIFFERENTIALS. See Administrative Procedure, 1;

Agricultural Marketing Agreement Act of 1937; Milk Pro-
ducers.

PRICE FIXING. See Antitrust Acts; Procedure, 1.
PRIMA FACIE EVIDENCE. See Constitutional Law, IV, 4;

Evidence, 2-4; Presumptions, 1-2.
PRIORITIES. See Procedure, 12; Selective Service Act, 1.
PRISONERS. See Constitutional Law, II, 10; Procedure, 14-15.
PRIVATE SOCIAL CLUBS. See Civil Rights; Damages; Proce-

dure, 11; Standing to Sue.
PRIVILEGES AND IMMUNITIES CLAUSE. See Mootness, 2;

Procedure, 3.
PROBABLE CAUSE. See Confessions, 1; Constitutional Law, III.
PROCEDURE. See also Administrative Procedure, 1-4; Agri-

cultural Marketing Agreement Act of 1937; Antitrust Acts; 
Appeals; Bail, 1-4; Certiorari; Civil Rights; Confessions, 1-2; 
Constitutional Law, I, 1-3; II, 4, 7-8; III; IV, 1, 4; VI;
Damages; Elections, 1; Evidence, 1-4; Habeas Corpus; In-
junctions, 1, 3-5; Interstate Commerce Commission; Judicial 
Review, 1-3; Jurisdiction, 1-2; Milk Producers; Mootness, 1-2;
Perjury, 2; Presumptions, 1-2; School Desegregation, 1-5; 
Selective Service Act, 1-2; Standing to Sue; Stay, 1-3.

1. Antitrust Acts—Damages—Prospective application of rule.— 
The reservation in Simpson v. Union Oil Co., 377 U. S. 13, of
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question whether there might be any equities that would warrant 
only prospective application in damage suits of rule governing price 
fixing of non-patented articles by “consignment” device, announced 
therein, was not intended to deny fruits of successful litigation to 
petitioner. Question was reserved for possible application in other 
cases where product distribution was structured on different con-
siderations. Simpson v. Union Oil Co., p. 13.

2. Certiorari—Facts do not support issue—Writ dismissed.—Writ 
of certiorari, granted to consider petitioner’s contention that his 
privilege against compulsory self-incrimination had been infringed 
by California prison authorities, dismissed as improvidently granted 
as respondents have presented documentary evidence in their brief 
that actual facts do not present the issue for which certiorari was 
granted. Conway v. Adult Authority, p. 107.

3. Class actions—Members of class—Contingencies.—Appellants, 
who were refused permission to vote in the 1968 presidential election 
because they could not meet Colorado’s six-month residency require-
ment, cannot represent a class (here Colorado voters disqualified 
by the subsequently enacted two-month requirement) to which they 
never belonged. The contingencies that would have to occur 
before appellants could be disenfranchised in the next election are 
too speculative to warrant this Court’s passing on the substantive 
issues of this case. Hall v. Beals, p. 45.

4. Confessions—Voluntariness—State criminal procedure.—When 
a federal court finds a Jackson v. Denno, 378 U. S. 368, error (fail-
ure of trial judge to find confessions voluntary before admitting 
them into evidence) in a state proceeding, it must allow State rea-
sonable time to make an error-free determination of the voluntari-
ness of the confessions. Sigler v. Parker, p. 482.

5. Defenses of duress and lack of willfulness—False statement on 
wagering tax forms.—Appellee’s arguments raised on the Govern-
ment’s appeal from the dismissal of an indictment for violating 
18 U. S. C. § 1001 that he gave the false statements under the duress 
of §§ 4412 and 7203 of the Internal Revenue Code, or that his false 
statements were not made “willfully” as required by 18 U. S. C. 
§ 1001, must be determined initially at his trial. United States v. 
Knox, p. 77.

6. Delay in school desegregation—Temporary injunctive relief.— 
Petitioners, who seek review of Court of Appeals’ ruling authoriz-
ing delay in student desegregation in three Louisiana school districts 
until September 1970, are—pending disposition of their petition 
for certiorari—granted temporary injunctive relief requiring respond-
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ent school boards to take necessary preliminary steps to effectuate 
complete student desegregation by February 1, 1970. Carter v. 
West Feliciana School Board, p. 226.

7. Dismissal of appeal—Fugitive from justice.—Supreme Court, 
absent any contrary provision in statute under which this criminal 
appeal was made, declines to adjudicate merits since appellant who 
was free on bail refused to surrender himself to state authorities and 
is now a fugitive from justice. Molinaro v. New Jersey, p. 365.

8. Extension of time—Motion for stay—Application for bail.— 
Time extension for filing petition for certiorari denied since sufficient 
time remains for that purpose. Stay of Court of Appeals mandate 
denied as that mandate has already issued. Application for bail 
pending action on petition for certiorari denied since initial ruling 
on such applicaton should be made by Court of Appeals, under 
Fed. Rule App. Proc. 23 (b). United States v. Follette (Har la n , 
J., in chambers), p. 1232.

9. Jury discrimination—Attack by civil suit.—There is no juris-
dictional or procedural bar to an attack upon systematic jury dis-
crimination by way of civil suit brought by Negro citizens of Greene 
County, Alabama, alleging that they were qualified and willing to 
serve as jurors, but had never been summoned. Carter v. Jury 
Commission, p. 320.

10. Juvenile court—Trial by jury.—Juvenile’s challenge in habeas 
corpus proceeding that he was unconstitutionally deprived of right 
to trial by jury is inappropriate for resolution by this Court since 
Nebraska juvenile court hearing at which he was adjudged delin-
quent was held before decisions in Duncan v. Louisiana, 391 U. S. 
145, and Bloom v. Illinois, 391 U. S. 194, which were held in 
DeStefano v. Woods, 392 U. S. 631, to apply only prospectively, 
and appellant would therefore have had no constitutional right to 
jury trial had he been tried as an adult. DeBacker v. Brainard, 
p. 28.

11. Perfecting appeals—Notice to opposing counsel to correct 
transcripts—Virginia court rule.—Virginia Supreme Court of Ap-
peals’ rule requiring that opposing counsel must be given reasonable 
notice and opportunity to examine and correct transcripts is dis-
cretionary and not jurisdictional, not having been so consistently 
applied by that court as to deprive it of jurisdiction to entertain 
the federal claim presented here or to bar this Court’s review by 
certiorari. Sullivan v. Little Hunting Park, p. 229.

12. Selective Service regulations—Declaration of delinquency— 
Failure to take administrative appeal.—Petitioner’s failure to appeal
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administratively from order declaring him delinquent does not de-
prive him of standing to contest conviction, as regulations conferring 
hearing rights apply to those contesting classifications made by local 
boards and not to those like petitioner declared delinquent and 
whose induction has been accelerated. Gutknecht v. United States, 
p. 295.

13. Trial by jury—Stockholder’s derivative suit.—Right to trial 
by jury preserved by the Seventh Amendment extends to a stock-
holder’s derivative suit with respect to those issues as to which the 
corporation, had it been suing in its own right, would have been 
entitled to a jury trial. Ross v. Bernhard, p. 531.

14. Trial transcripts—Collateral reliej—Free copies.—This Court 
need not decide whether the Constitution requires State to furnish 
indigent prisoners with free trial transcripts to aid in petitioning 
for collateral relief unless it appears that petitioner cannot again 
borrow a copy from the State, or procure one from codefendant or 
other custodian, or show that it would be significantly more advan-
tageous for him to own rather than borrow a copy. Wade v. Wilson, 
p. 282.

15. Trial transcripts — State court rules — On loan. — Petitioner 
may not attack state court rules, which concern only furnishing 
of transcripts for direct appeal, since he had transcript for that 
purpose and did not complain that having it only on loan impaired 
its use on appeal. Wade v. Wilson, p. 282.

PRODUCT DISTRIBUTION. See Antitrust Acts; Procedure, 1.

PROPERTY. See Civil Rights; Damages; Procedure, 11; Stand-
ing to Sue.

PROPERTY DISPUTE. See Appeals.

PROPORTIONAL REPRESENTATION. See Constitutional Law, 
II, 3, 5; Procedure, 9.

PROSECUTORS. See Constitutional Law, I, 2-3; VI; Evidence, 
1; Jurisdiction, 1.

PROSPECTIVITY. See Antitrust Acts; Constitutional Law, I, 
2-3; VI; Evidence, 1; Jurisdiction, 1; Procedure, 1, 10.

PROTECTIVE CONDITIONS. See Administrative Procedure, 
2-3; Railroad Mergers.

PROTECTIVE ORDERS. See Stay, 3.

PROXY STATEMENTS. See Relief; Securities Exchange Act of 
1934; Stockholders, 1-2.
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PUBLIC ACCOMMODATIONS. See Civil Rights; Damages; Pro-
cedure, 11; Standing to Sue.

PUBLIC INTEREST. See Administrative Procedure, 2-3; Rail-
road Mergers.

PUBLIC PARKS. See Constitutional Law, II, 9; Trusts.
PUBLIC SCHOOLS. See Constitutional Law, II, 4, 7-8; Injunc-

tions, 5; Jurisdiction, 3; Procedure, 6; School Desegregation, 
1-5.

PUBLIC SUPPORT. See Injunctions, 5; School Desegregation, 2.
PURCHASING DRUGS. See Constitutional Law, IV, 4; Evidence, 

2-4; Presumptions, 1-2.
QUALIFICATIONS FOR JURORS. See Constitutional Law, II, 

3, 5; Procedure, 9.
QUALIFICATIONS FOR SCHOOL BOARDS. See Constitutional 

Law, II, 1-2, 6.
RACIAL DISCRIMINATION. See Civil Rights; Constitutional 

Law, II, 9; Damages; Procedure, 11; Standing to Sue; Trusts.
RACIAL SEGREGATION. See Constitutional Law, II, 4, 7-8;

School Desegregation, 1-5.
RADIANT-HEAT BURNER. See Patents.
RAILROAD CHARTERS. See Administrative Procedure, 2-3;

Railroad Mergers.
RAILROAD MERGERS. See also Administrative Procedure, 2-3.

Northern Lines merger—Interstate Commerce Act—Public in-
terest.—ICC’s conclusion that the merger comported with the public 
interest under § 5 of the Act, as amended by the Transportation 
Act of 1940, is supported by findings that the ICC made on basis 
of substantial evidence after measuring the competitive conse-
quences of the merger against its resulting benefits. Northern Lines 
Merger Cases, p. 491.
RAILROADS. See Injunctions, 4; Interstate Commerce Commis-

sion; Judicial Review, 2; Railway Labor Act.
RAILWAY LABOR ACT.

Outlying work assignments—Unilateral action by carrier—Injunc-
tion.—The status quo which is to be maintained pursuant to § 6 
of the Act while the Act’s procedures are being exhausted consists 
of the actual, objective working conditions out of which the dispute 
arose, whether or not those conditions are covered in an existing 
collective-bargaining agreement. Shore Line v. Transportation 
Union, p. 142.
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RAILWAY LABOR DISPUTE. See Injunctions, 4.

REASONABLE DOUBT. See Constitutional Law, I, 2-3; VI;
Evidence, 1; Jurisdiction, 1.

RECESS. See Bail, 4.

RECLASSIFICATION. See Judicial Review, 3; Selective Service
Act, 2.

RECORD. See Confessions, 1; Constitutional Law, I, 2-3; III; 
VI; Evidence, 1; Jurisdiction, 1; Procedure, 4, 10.

RECORDS. See Bail, 1.

REFUSAL TO BARGAIN. See Administrative Procedure, 4;
Judicial Review, 1.

REGISTERED DEALERS. See Constitutional Law, IV, 2-3.

REGISTRATION. See Judicial Review, 3; Procedure, 12; Selec-
tive Service Act, 1-2.

REGULATIONS. See Administrative Procedure, 1; Agricultural 
Marketing Agreement Act of 1937; Judicial Review, 3; Milk 
Producers; Procedure, 12; Selective Service Act, 1-2.

REINSTATEMENT. See Administrative Procedure, 4; Judicial 
Review, 1.

RELEASE FROM MILITARY CUSTODY. See Habeas Corpus.

RELIEF. See also Antitrust Acts; Constitutional Law, II, 7—8;
Injunctions, 3; Jurisdiction, 2; Mootness, 1; Procedure, 6; 
School Desegregation, 1, 5; Securities Exchange Act of 1934;
Stockholders, 1-2.

Stockholders’ derivative suits — Violation of proxy rules—Merg-
ers.—In devising retrospective relief for corporate violation of proxy 
rules federal courts should be guided by principles of equity. Fair-
ness of the merger may be a relevant consideration in determining 
relief, and merger should be set aside only if court of equity con-
cludes from all circumstances that it would be equitable to do so, 
and damages should be recoverable only to extent they can be 
proved. Mills v. Electric Auto-Lite Co., p. 375.

RELIGIOUS CORPORATIONS. See Appeals.

RELIGIOUS DOCTRINE. See Appeals.

REMAND. See Bail, 3.

REMEDIAL ORDERS. See Administrative Procedure, 4; Judicial
Review, 1.
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REMEDIES. See Admiralty; Constitutional Law, II, 3, 5; Long-
shoremen’s and Harbor Workers’ Compensation Act; Pro-
cedure, 9.

RENTALS. See Civil Rights; Damages; Procedure, 11; Standing 
to Sue.

RESERVED QUESTION. See Antitrust Acts; Procedure, 1.

RESERVISTS. See Habeas Corpus.

RESIDENCE REQUIREMENTS. See Mootness, 2; Procedure, 3.

RESIDENTS. See Civil Rights; Damages; Procedure, 11; Stand-
ing to Sue.

RESTORATION OF BAIL. See Bail, 2.

RETROACTIVITY. See Antitrust Acts; Constitutional Law, I, 
2-3; VI; Evidence, 1; Jurisdiction, 1; Procedure, 1, 10.

REVENUE STAMPS. See Constitutional Law, IV, 4; Evidence, 
2-4; Presumptions, 1-2.

REVERTER. See Constitutional Law, II, 9; Trusts.

REVOCATION OF BAIL. See Bail, 2.

ROMANIAN HEIRS. See Injunctions, 3; Jurisdiction, 2.

RULES. See Civil Rights; Constitutional Law, II, 10; Damages; 
Procedure, 11, 14-15; Standing to Sue.

RULES OF APPELLATE PROCEDURE. See Bail, 3; Pro-
cedure, 8.

SCHOOL BOARDS. See Constitutional Law, II, 1-2, 4, 6-8; Pro-
cedure, 6; School Desegregation, 1-5.

SCHOOL BOUNDARIES. See Constitutional Law, II, 8; School 
Desegregation, 5.

SCHOOL DESEGREGATION. See also Constitutional Law, II, 4, 
7-8; Injunctions, 5; Jurisdiction, 3; Procedure, 6.

1. Injunctions—Delay in student desegregation.—Petitioners, who 
seek review of Court of Appeals’ ruling authorizing delay in student 
desegregation in three Louisiana school districts until September 
1970, are—pending disposition of their petition for certiorari— 
granted temporary injunctive relief requiring respondent school 
boards to take necessary preliminary steps to effectuate complete 
student desegregation by February 1, 1970. Carter v. West Feli-
ciana School Board, p. 226.

2. Judicial review — Injunctions. — Application for vacation of 
Court of Appeals’ stay of preliminary injunction entered by Dis-
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SCHOOL DESEGREGATION—Continued.
trict Court that had the effect of requiring partial implementation 
of school desegregation plan is granted, Court of Appeals’ order 
vacated, and District Court’s order directed to be reinstated. A 
district court’s order granting preliminary injunction should not 
be disturbed on review unless grant was an abuse of discretion, 
which Court of Appeals did not find here. Nor does desire to 
develop public support for the plan justify delay in its imple-
mentation. Keyes v. Denver School District (Bre nna n , J., in 
chambers), p. 1215.

3. Mississippi schools—Delay in submission of plans—“All de-
liberate speed.”—On motion of Department of Justice, the Court 
of Appeals suspended its July 3, 1969, order requiring the sub-
mission of new plans to be effective this fall to accelerate desegre-
gation in 33 Mississippi school districts, and postponed the date 
for submission of new plans to December 1, 1969. Although Mr . 
Just ic e Bla ck  believes that the “all deliberate speed” standard is 
no longer relevant and that unitary school systems should be insti-
tuted without further delay, he recognizes that in certain respects 
his views go beyond anything the Court has held, and he reluctantly 
upholds the lower court’s order. Alexander v. Board of Education 
(Bla ck , J., in chambers), p. 1218.

4. Mississippi schools—Immediate desegregation.—Continued op-
eration of racially segregated schools under standard of “all delib-
erate speed” is no longer constitutionally permissible. Court of 
Appeals is directed to enter an order, effective immediately, that 
schools in certain Mississippi districts be operated on unitary basis. 
While the schools are being thus operated, District Court may con-
sider any proposed amendments to the order, but such amendments 
may become effective only with Court of Appeals’ approval. Alex-
ander v. Board of Education, p. 19.

5. School boundaries—Overall plan—Court of Appeals.—The Dis-
trict Court approved a school board’s proposal to revise school 
boundaries effective at the start of the school year and ordered the 
board to submit a complete desegregation plan within two months 
thereafter. The Court of Appeals, which, upon an appeal by inter-
venors with respect to the boundary provision, summarily vacated 
the order as inappropriate except as part of an overall plan, should 
have allowed the implementation of the proposal, to which petition-
ers did not object, pending argument and decision of the appeal. 
Dowell v. Board of Education, p. 269.

SCOPE OF REVIEW. See Administrative Procedure, 4; Judicial
Review, 1.
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SEARCH AND SEIZURE. See Confessions, 1; Constitutional 
Law, III.

SECESSIONIST CONGREGATIONS. See Appeals.

SECRETARY OF AGRICULTURE. See Administrative Proce-
dure, 1; Agricultural Marketing Agreement Act of 1937; Milk 
Producers.

SECRETARY OF HEALTH, EDUCATION, AND WELFARE.
See Jurisdiction, 3.

SECRETARY OF THE ARMY. See Stay, 3.
SECURED RECEPTACLES. See Banks, 1-2.
SECURITIES EXCHANGE ACT OF 1934. See also Relief; Stock-

holders, 1-2.
Solicitation of proxies—Material omission—Merger.—Fairness of 

merger terms does not constitute defense to private action for 
violation of § 14 (a) of the Act complaining of materially misleading 
solicitation of proxies that authorized merger. Mills v. Electric 
Auto-Lite Co., p. 375.
SEGREGATED SCHOOLS. See Constitutional Law, II, 4, 7-8;

Procedure, 6; School Desegregation, 1-5.
SEGREGATION. See Constitutional Law, II, 3, 5, 9; Jurisdiction, 

3; Procedure, 9; Trusts.
SELECTIVE SERVICE ACT. See also Judicial Review, 3; Pro-

cedure, 12.
1. Military Selective Service Act of 1967—Delinquency regula-

tions—Not authorized.—Delinquency regulations under which peti-
tioner was deprived of order-of-call preference are not authorized 
by the Act and are void, as Congress intended to punish delin-
quents through criminal law and not delinquency procedure, which 
has no statutory sanction, and power to declare registrant “delin-
quent” lacks statutory standards or guidelines without which legal-
ity of declaration cannot be judged. Gutknecht v. United States, 
p. 295.

2. Student deferments—Delinquency reclassification—Military Se-
lective Service Act of 1967.—Section 6(h)(1) of the Act makes 
undergraduate student deferments mandatory when the student, as 
here, has met the statutory criteria, and the reference in that sec-
tion to “rules and regulations” only authorizes such additional 
administrative procedures as necessary to ensure that qualified 
students are given deferment. Congress did not authorize induction 
by local boards as a penalty for violation of administrative regula-
tions. Breen v. Selective Service Board, p. 460.
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SELF-INCRIMINATION. See Bail, 1; Certiorari; Constitutional 
Law, IV; Evidence, 2—4; Perjury, 2; Presumptions, 1-2;
Procedure, 2, 5.

SELLING- MARIHUANA. See Constitutional Law, IV, 2-3.

SELLING NARCOTICS. See Constitutional Law, IV, 2-3.

SENTENCES. See Bail, 4; Certiorari; Procedure, 2.

SEVENTH AMENDMENT. See Constitutional Law, V; Pro-
cedure, 13.

SHAREHOLDERS. See Constitutional Law, V; Procedure, 13; 
Relief; Securities Exchange Act of 1934; Stockholders, 1-2.

SHARES. See Civil Rights; Damages; Procedure, 11; Standing 
to Sue.

SHERMAN ACT. See Antitrust Acts; Procedure, 1.

SHIP’S CRANES. See Admiralty; Longshoremen’s and Harbor 
Workers’ Compensation Act.

SITUS OF INJURY. See Admiralty; Longshoremen’s and Harbor 
Workers’ Compensation Act.

SIXTH AMENDMENT. See Constitutional Law, VI; Evidence, 1; 
Jurisdiction, 1; Procedure, 10.

SMUGGLED DRUGS. See Constitutional Law, IV, 4; Evidence, 
2-4; Presumptions, 1-2.

SOCIAL CLUBS. See Civil Rights; Damages; Procedure, 11; 
Standing to Sue.

SOLICITATION OF PROXIES. See Relief; Securities Exchange 
Act of 1934; Stockholders, 1-2.

STAMPED PACKAGES. See Constitutional Law, IV, 4; Evi-
dence, 2-4; Presumptions, 1-2.

STANDING. See Procedure, 12; Selective Service Act, 1.

STANDING TO SUE. See also Civil Rights; Damages; Proce-
dure, 11.

Civil rights—Discriminatory refusal to approve assignment of 
membership share to lessee.—Lessor has standing under 42 U. S. C. 
§ 1982 to maintain this action as the “effective adversary” in the 
lessee’s behalf. Sullivan v. Little Hunting Park, p. 229.

STATE BANKS. See Banks, 1-2.

STATE COURT INJUNCTIONS. See Injunctions, 4.

STATE COURT RULES. See Constitutional Law, II, 10; Pro-
cedure, 14-15.
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STATE COURTS. See Confessions, 2; Constitutional Law, I, 1; 
II, 9; Procedure, 4; Trusts.

STATEMENTS. See National Labor Relations Act; Perjury, 1.
STATE SUPERIOR COURT JUDGES. See Constitutional Law, 

II, 1-2, 6.
STATUS OF LONGSHOREMEN. See Admiralty; Longshore-

men’s and Harbor Workers’ Compensation Act.
STATUS QUO. See Railway Labor Act.
STATUTORY AMENDMENTS. See Mootness, 2; Procedure, 3.
STATUTORY PRESUMPTIONS. See Constitutional Law, IV, 4;

Evidence, 2-4; Presumptions, 1-2.
STATUTORY STANDARDS. See Procedure, 12; Selective Serv-

ice Act, 1.
STAY. See also Habeas Corpus; Injunctions, 5; Procedure, 8.

1. Action by individual Justice—Accelerated schedule.—Applica-
tion for interim stay and other relief should be passed on by full 
Court, since factors involved in granting stay call for Court’s col-
lective judgment, the Court has denied a similar stay at different 
stage of the case, and an individual Justice cannot order an accel-
erated schedule which is importantly related to the stay request. 
Rosado v. Wyman (Har la n , J., in chambers), p. 1213.

2. Courts-martial — Discharge from service — Conscientious ob-
jector.—Applicant, who had been court-martialed for unauthorized 
absence, and having exhausted all military administrative remedies, 
sought habeas corpus relief in District Court, claiming that improper 
processing of his application for discharge from service should 
have barred his conviction. Court of Appeals denied a broad and 
sweeping stay. Pending disposition of appeal on merits of case, 
which involves contention that matter of conscientious objection 
is one of First Amendment proportions, stay is granted directing 
that applicant be confined in ‘'open restricted barracks” and not in 
the brig. Jones v. Lemond (Dou gl as , J., in chambers), p. 1227.

3. Military service—Conscientious objector—Deployment outside 
district.—Application by member of Armed Forces claiming con-
scientious objector status for stay of deployment outside district 
denied where (1) District Court issued protective order against 
his having to engage in combat activities greater than his present 
duties required, pending Army board’s review of his classification 
and further court order; (2) Court of Appeals specified that he 
will be produced in District Court if he wins his habeas corpus 
case; and (3) fact that Secretary of the Army is party to case 
precludes mooting of case by applicant’s deployment. Parisi v. 
Davidson (Dou gl as , J., in chambers), p. 1233.
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STAY OF DEPLOYMENT OUTSIDE DISTRICT. See Stay, 3.

STOCK EXCHANGE RATIOS. See Administrative Procedure,
2-3; Railroad Mergers.

STOCKHOLDERS. See also Administrative Procedure, 2-3; Rail-
road Mergers; Relief; Securities Exchange Act of 1934.

1. Derivative actions—Violation of securities laws—Expenses and 
attorneys’ fees.—Where minority stockholders have established a 
violation of the securities laws by their corporation and its officials, 
they are entitled to an interim award of litigation expenses and rea-
sonable attorneys’ fees incurred in proving the violation, since the 
expenses incurred were for the benefit of the corporation and the 
other stockholders. Mills v. Electric Auto-Lite Co., p. 375.

2. Solicitation of proxies—Material omission—Merger.—Fairness 
of merger terms does not constitute defense to private action for 
violation of § 14 (a) of Securities Exchange Act of 1934 complain-
ing of materially misleading solicitation of proxies that authorized 
merger. Mills v. Electric Auto-Lite Co., p. 375.

STOCKHOLDER’S SUIT. See Constitutional Law, V; Pro-
cedure, 13.

STOLEN DRUGS. See Constitutional Law, IV, 4; Evidence, 2-4; 
Presumptions, 1-2.

STRIKES. See Administrative Procedure, 4; Judicial Review, 1; 
Railway Labor Act.

STUDENT DEFERMENTS. See Judicial Review, 3; Selective 
Service Act, 2.

SUBSTANTIAL EVIDENCE. See Administrative Procedure, 2-3;
Railroad Mergers.

SUFFICIENCY OF EVIDENCE. See Constitutional Law, IV, 4; 
Evidence, 2-4; Presumptions, 1-2.

SUMMARY JUDGMENTS. See Injunctions, 3; Jurisdiction, 2;
Relief; Securities Exchange Act of 1934; Stockholders, 1-2.

SUPREME COURT. See Injunctions, 3; Jurisdiction, 2; Pro-
cedure, 7; Stay, 1.

SURROGATE’S COURT PROCEDURE ACT. See Injunctions, 3;
Jurisdiction, 2.

SYSTEMATIC EXCLUSION. See Constitutional Law, II, 1-3, 
5-6; Procedure, 9.

TALIAFERRO COUNTY. See Constitutional Law, II, 1-2, 6.
TAXES. See Constitutional Law, IV, 1-3; Perjury, 2; Proce-

dure, 5.



INDEX 1277

TAX STAMPS. See Constitutional Law, IV, 4; Evidence, 2-4; 
Presumptions, 1-2.

TERMINATION OF TRAIN SERVICE. See Interstate Com-
merce Commission; Judicial Review, 2.

TERMINATION OF TRUSTS. See Constitutional Law, II, 9; 
Trusts.

TESTAMENTARY TRUSTS. See Constitutional Law, II, 9; 
Trusts.

THIRTEENTH AMENDMENT. See Civil Rights; Damages; Pro-
cedure, 11; Standing to Sue.

TITLE TO RAILROAD. See Administrative Procedure, 2-3; 
Railroad Mergers.

TORTS. See Admiralty; Longshoremen’s and Harbor Workers’ 
Compensation Act.

TRAINS. See Interstate Commerce Commission; Judicial Review, 
2.

TRANSCRIPTS. See Civil Rights; Constitutional Law, II, 10; 
Damages; Procedure, 11, 14-15; Standing to Sue.

TRANSFER TAXES. See Constitutional Law, IV, 2-3.

TRANSPORTATION. See Interstate Commerce Commission; Ju-
dicial Review, 2.

TRANSPORTATION ACTS. See Administrative Procedure, 2-3; 
Railroad Mergers.

TRIAL BY JURY. See Constitutional Law, V-VI; Evidence, 1; 
Jurisdiction, 1; Procedure, 10,13.

TRIAL JUDGES. See Confessions, 2; Constitutional Law, I, 1; 
Procedure, 4.

TRIAL TRANSCRIPTS. See Constitutional Law, II, 10; Pro-
cedure, 14-15.

TRUSTS. See also Constitutional Law, II, 9.
Testamentary trust—Racial restrictions—Failure of the trust.— 

Georgia Supreme Court’s action terminating testamentary trust, 
which provided for creation of park for exclusive use of white 
people, did not violate any constitutionally protected rights. Termi-
nation was not the imposition of a “penalty,” the forfeiture of the 
park because of the city’s compliance with the constitutional mandate 
of Evans v. Newton, 382 U. S. 296, but was the result of the construc-
tion of the will, and there is no violation of the Fourteenth Amend-
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TRUSTS—Continued.
ment where a state court without any racial animus applies its 
normal principles of construction to determine the testator’s true 
intent and concludes that everyone is to be deprived of the benefits of 
the trust. Evans v. Abney, p. 435.

UNDERCOVER AGENTS. See Constitutional Law, IV, 2-3.

UNDERGRADUATE STUDENTS. See Judicial Review, 3; Selec-
tive Service Act, 2.

UNDERREPRESENTATION. See Constitutional Law, II, 1-2, 6.

UNIFORM CODE OF MILITARY JUSTICE. See Bail, 4.

UNILATERAL ACTION. See Railway Labor Act.

“UNINTELLIGENT” CITIZENS. See Constitutional Law, II, 
1-2, 6.

UNION OFFICERS. See National Labor Relations Act; Per-
jury, 1.

UNIONS. See Administrative Procedure, 4; Injunctions, 4; Judi-
cial Review, 1; National Labor Relations Act; Perjury, 1; 
Railway Labor Act.

UNITARY SCHOOLS. See Constitutional Law, II, 4; School 
Desegregation, 3-4.

“UPRIGHT” CITIZENS. See Constitutional Law, II, 1-2, 6.

USEFULNESS OF PROCESS. See Patents.

VACATION OF STAY. See Injunctions, 5; School Desegrega-
tion, 2.

VAGUENESS. See Bail, 4; National Labor Relations Act; 
Perjury, 1.

VALIDITY OF PATENTS. See Patents.

VALUATION OF PROPERTY. See Administrative Procedure, 
2-3; Railroad Mergers.

VERMONT. See Administrative Procedure, 1; Agricultural Mar-
keting Agreement Act of 1937; Milk Producers.

VIETNAM. See Judicial Review, 3; Procedure, 12; Selective 
Service Act, 1-2; Stay, 3.

VIRGINIA. See Civil Rights; Damages; Procedure, 11; Standing 
to Sue.

VOLUNTARINESS. See Confessions, 1-2; Constitutional Law, 
1,1; III; Procedure, 4.
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VOTERS. See Elections, 2.

VOTING RIGHTS ACT OF 1965. See Elections, 1; Injunctions, 1.

WAGERING TAX FORMS. See Constitutional Law, IV, 1;
Perjury, 2; Procedure, 5.

WEST FELICIANA PARISH. See Constitutional Law, II, 7;
Procedure, 6; School Desegregation, 1.

WILLFULNESS. See Constitutional Law, IV, 1; Perjury, 2;
Procedure, 5.

WILLS. See Constitutional Law, II, 9; Trusts.

WORDS.
1. “Affiliated.”—§ 9 (h), National Labor Relations Act, 29 U. S. C. 

§ 159 (h) (1958 ed.). Bryson v. United States, p. 64.
2. “Branch bank.”—12 U. S. C. §36 (f). First National Bank v. 

Dickinson, p. 122.

WORK ASSIGNMENTS. See Railway Labor Act.

WORKING CONDITIONS. See Railway Labor Act.

WORKMEN’S COMPENSATION. See Admiralty; Longshore-
men’s and Harbor Workers’ Compensation Act.

WRITTEN EXPLANATION. See Bail, 3.
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