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SUPREME COURT OF THE UNITED STATES.

Allotment  of  Justi ces .

It is ordered that the following allotment be made of 
the Chief Justice and Associate Justices of this Court 
among the circuits, pursuant to Title 28, United States 
Code, Section 42, and that such allotment be entered of 
record, viz.:

For the District of Columbia Circuit, Earl  Warre n , 
Chief Justice.

For the First Circuit, Abe  Fortas , Associate Justice.
For the Second Circuit, John  M. Harlan , Associate 

Justice.
For the Third Circuit, Will iam  J. Brennan , Jr ., 

Associate Justice.
For the Fourth Circuit, Earl  Warren , Chief Justice.
For the Fifth Circuit, Hugo  L. Black , Associate 

Justice.
For the Sixth Circuit, Potter  Stewart , Associate 

Justice.
For the Seventh Circuit, Thurgood  Marsha ll , 

Associate Justice.
For the Eighth Circuit, Byron  R. White , Associate 

Justice.
For the Ninth Circuit, Will iam  0. Dougl as , Associate 

Justice.
For the Tenth Circuit, Byron  R. White , Associate 

Justice.

October 9, 1967.

(For next previous allotment, see 382 U. S., p. v.)
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Respondent, a private utility company, sued to enjoin the Tennessee 
Valley Authority (TVA) from supplying TVA power in alleged 
violation of § 15d of the TVA Act for use in two small Tennessee 
towns where, as of July 1, 1957, respondent had supplied 94% of 
the electric power and TVA 6%. At that time TVA supplied 
62% of the power used in all Claiborne County. It supplied most 
of the county’s rural areas, and on a relatively unprofitable basis. 
Respondent’s retail rates in the two towns were about 2% times 
those of TVA. Section 15d of the Act bars TVA from expanding 
sales outside “the area for which [it] or its distributors were the 
primary source of power on July 1, 1957.” The District Court 
upheld the determination of the TVA Board of Directors that 
Claiborne County as a whole constituted TVA’s primary service 
“area” and dismissed the action. The Court of Appeals reversed, 
holding that the towns and a narrow corridor between them and 
respondent’s main service area in nearby Kentucky constituted

*Together with No. 50, Powell Valley Electric Cooperative v.
Kentucky Utilities Co., and No. 51, Tennessee Valley Authority v.
Kentucky Utilities Co., also on certiorari to the same court.
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the “area.” Both courts ruled against petitioners’ contention 
that the respondent lacked standing to sue. Held:

1. Respondent, being within the class of private utilities which 
§ 15d. is designed to protect from TVA competition, has standing 
to maintain this suit. Pp. 5-7.

2. TVA’s determination that Claiborne County constituted the 
primary service “area” within the meaning of § 15d should be 
upheld since it was within the range of permissible choices con-
templated by the Act and had reasonable economic and technical 
support in relation to the statutory purpose of controlling but not 
altogether prohibiting TVA’s territorial expansion. Pp. 8-13.

375 F. 2d 403, reversed.

William R. Stanifer argued the cause for petitioners 
in Nos. 40 and 50. With him on the brief for petitioners 
in No. 40 was Philip P. Ardery. Clyde Y. Cridlin was 
on the brief for petitioner in No. 50. Robert H. Marquis 
argued the cause for petitioner in No. 51. With him on 
the brief were Acting Solicitor General Spritzer, Richard 
A. Posner, Charles J. McCarthy and Thomas A. Pedersen.

Malcolm Y. Marshall argued the cause for respondent 
in all three cases. With him on the brief were Squire R. 
Ogden and James S. Welch.

Mr . Justi ce  Black  delivered the opinion of the Court.
The question for decision in these cases is whether 

Congress has prohibited the Tennessee Valley Authority 
from competing in the sale of electricity with respondent, 
the Kentucky Utilities Company, in two small villages in 
Claiborne County, Tennessee, and in a narrow corridor 
between the two villages and the Tennessee-Kentucky 
state boundary 16 miles away. By § 15d of the Ten-
nessee Valley Authority Act of 1933, as added by the 
1959 amendments to that Act, Congress barred the TVA 
from expanding its sales outside “the area for which 
the Corporation [TVA] or its distributors were the pri-
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mary source of power supply on July 1, 1957,” 1 and our 
problem is therefore the narrow one of deciding whether 
these villages and the narrow corridor are part of an 
“area” for which TVA was the primary source of power 
on the crucial date. The difficulty lies in determining the 
location and extent of the “area” to which the statute 
refers. In June 1957, TVA supplied 62% of the power 
used in all of Claiborne County, and therefore if the 
entire county is an “area” within the meaning of the 
statute, TVA would have been the “primary” source of 
power, and its expansion into the two villages would be

1 Tennessee Valley Authority Act of 1933, § 15d (a), 73 Stat. 280, 
as amended, 73 Stat. 338, 16 U. S. C. §831n-4 (a). The full text 
of the relevant portion of § 15d (a) is as follows:

“Unless otherwise specifically authorized by Act of Congress the 
Corporation shall make no contracts for the sale or delivery of 
power which would have the effect of making the Corporation or its 
distributors, directly or indirectly, a source of power supply outside 
the area for which the Corporation or its distributors were the 
primary source of power supply on July 1, 1957, and such additional 
area extending not more than five miles around the periphery of 
such area as may be necessary to care for the growth of the Cor-
poration and its distributors within said area: Provided, however, 
That such additional area shall not in any event increase by more 
than 2% per centum (or two thousand square miles, whichever 
is the lesser) the area for which the Corporation and its distributors 
were the primary source of power supply on July 1, 1957: And pro-
vided further, That no part of such additional area may be in a 
State not now served by the Corporation or its distributors or in 
a municipality receiving electric service from another source on or 
after July 1, 1957, and no more than five hundred square miles of 
such additional area may be in any one State now served by the 
Corporation or its distributors.

“Nothing in this subsection shall prevent the Corporation or its 
distributors from supplying electric power to any customer within 
any area in which the Corporation or its distributors had generally 
established electric service on July 1, 1957, and to which electric 
service was not being supplied from any other source on the effective 
date of this Act.”
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permissible. On the other hand, in the villages them-
selves, TVA supplied only 6% of the power in June 
1957, while respondent supplied 94%; thus if the two 
villages either alone or with the corridor constitute an 
“area,” TVA would not have been the primary source 
of power, and it would be barred by § 15d from expanding 
into that area.

The question of statutory interpretation now before 
us arose in this way. TVA is the major supplier of elec-
tric power in Tennessee and in many adjoining areas of 
Alabama, Mississippi, Georgia, Virginia, and Kentucky. 
Respondent, whose service area is centered in Kentucky, 
has long served customers in Tazewell and New Tazewell, 
the two villages within 16 miles of the Kentucky border 
in Claiborne County, Tennessee. The power lines of 
TVA distributors also crisscross Claiborne County, and 
TVA has therefore been able to serve a small number 
of customers in the two villages, even though respondent 
was the predominant source of power. Because Ken-
tucky Utilities’ retail rates for electricity in the two vil-
lages were approximately 2% times higher for typical 
consumers than the rates for TVA power,2 the value of 
residential and commercial properties served by TVA 
was substantially and uniformly higher than the value 
of similar properties served by respondent. This rate 
disparity created a seething discontent among residential 
and industrial consumers in the villages. Pointing out 
that they lived in the very heart of the TVA watershed 
and in immediate proximity to TVA’s large Norris Lake, 
these citizens contended that it was wholly unjust and 
inequitable to deny them the benefits and advantages of 
cheap TVA power. After complaints, planning, and con-
sultations over a period of more than three years, the local

2 For the owner of an electrically heated home, TVA power might 
cost $30.50 for a winter month as against $75.53 for the identical 
amount of power supplied by respondent.
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governments engaged a contractor to build the facilities 
necessary to establish a municipal system linked to TVA’s 
cheap power. Kentucky Utilities’ customers immediately 
began to discontinue their service and become customers 
of the municipal system.

Kentucky Utilities then filed this suit against TVA, the 
mayors of the two Tazewells, and the Powell Valley Elec-
tric Cooperative, a TVA distributor, charging them with 
conspiracy to destroy its Tazewell business and asking 
the court to enjoin TVA from supplying power to the 
new municipal system in alleged violation of § 15d. The 
District Court upheld the determination of the TVA 
Board of Directors that the two Tazewells were within 
TVA’s primary service “area” and dismissed the case, 237 
F. Supp. 502 (1964), but the Court of Appeals reversed, 
holding that the two villages plus the corridor consti-
tuted an “area” and that TVA accordingly was barred 
from extending its service in the Tazewells. 375 F. 2d 
403 (1966). We granted certiorari, 386 U. S. 980 (1967), 
to resolve this important question in the administration 
of the TVA Act. We reverse and agree with the District 
Court that the TVA Board properly determined the 
relevant service “area” to extend beyond the two Taze-
wells and to include the entire county. TVA, as the 
primary power source within this area, could therefore 
properly make its low-cost power available to consumers 
in this entire county area including the two villages.

I.
Before discussing the merits, we shall briefly consider 

petitioners’ contention that the Kentucky Utilities Com-
pany lacks standing to challenge the legality' of TVA’s 
activities. We agree with both the courts below that 
this contention is without merit. This Court has, it is 
true, repeatedly held that the economic injury which 
results from lawful competition cannot, in and of itself,
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confer standing on the injured business to question the 
legality of any aspect of its competitor’s operations. 
Railroad Co. v. E Herman, 105 U. S. 166 (1882); Alabama 
Power Co. v. Ickes, 302 U. S. 464 (1938); Tennessee 
Power Co. v. TVA, 306 U. S. 118 (1939); Perkins v. 
Lukens Steel Co., 310 U. S. 113 (1940). But competi-
tive injury provided no basis for standing in the above 
cases simply because the statutory and constitutional 
requirements that the plaintiff sought to enforce were in 
no way concerned with protecting against competitive 
injury. In contrast, it has been the rule, at least since 
the Chicago Junction Case, 264 U. S. 258 (1924), that 
when the particular statutory provision invoked does 
reflect a legislative purpose to protect a competitive in-
terest, the injured competitor has standing to require 
compliance with that provision. See Alton R. Co. v. 
United States, 315 U. S. 15, 19 (1942); Chicago v. Atchi-
son, T. & S. F. R. Co., 357 U. S. 77, 83 (1958).

Petitioners concede, as of course they must, that 
one of the primary purposes of the area limitations in 
§ 15d of the Act was to protect private utilities from 
TVA competition. This is evident from the provision 
itself and is amply supported by its legislative history. 
The provision grew out of TVA’s efforts to find some 
way to meet the cost of new facilities without depend-
ence upon annual appropriations from Congress. In 
1955 TVA began to seek authority to issue bonds to 
finance these expenditures. Although TVA spokesmen 
assured Congress that the objective was not territorial 
expansion but only improvement of facilities in TVA’s 
existing service area, many members of Congress were 
apprehensive and thought that if congressional budgetary 
control was to be weakened, some substitute to prevent 
territorial expansion should be found. A series of bills 
to give TVA borrowing power failed to pass.3 Several

3S. 2373, 84th Cong., 1st Sess. (1955); H. R. 4266, 85th Cong., 
1st Sess. (1957).
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bills were then introduced combining the grant of bor-
rowing power with various provisions to prohibit terri-
torial expansion,4 and one of these bills was eventually 
enacted as the TVA amendments of 1959. Although 
discussions of the territorial limitation mentioned a num-
ber of policy reasons for the restriction,5 it is clear and 
undisputed that protection of private utilities from TVA 
competition was almost universally regarded as the pri-
mary objective of the limitation.6 Since respondent is 
thus in the class which § 15d is designed to protect, it 
has standing under familiar judicial principles to bring 
this suit, see Stark v. Wickard, 321 U. S. 288, 309 (1944); 
cf. United States v. ICC, 337 U. S. 426, 433-434 (1949), 
and no explicit statutory provision is necessary to confer 
standing.7

4 S. 1855, S. 1869, S. 1986, S. 2145, 85th Cong., 1st Sess. (1957); 
S. 931, H. R. 3460, 86th Cong., 1st Sess. (1959).

5 One of the Senators active in framing the territorial limitation 
expressed concern over TVA’s powerful bargaining position with 
respect to its purchase of coal. See S. Rep. No. 470, 86th Cong., 1st 
Sess., 54 (1959) (supplemental views of Senator Randolph).

6 See, e. g., id., at 9 (majority report); id., at 54-55 (supple-
mental views of Senator Randolph); 105 Cong. Rec. 13053 (July 9, 
1959) (remarks of Senator Cooper); id., at 13054 (remarks of 
Senator Holland); id., at 13055 (remarks of Senator Kerr); id., at 
13060-13061 (remarks of Senator Randolph); id., at 13061 (re-
marks of Senator Byrd); hearings on H. R. 3460 before House 
Committee on Public Works, March 10-11, 1959, 86th Cong., 1st 
Sess., 110, 115 (testimony of Representative Vinson); id., at 122 
(testimony of Representative Boykin).

7 Petitioners’ reliance on Kansas City Power & Light Co. v. 
McKay, 96 U. S. App. D. C. 273, 225 F. 2d 924, cert, denied, 
350 U. S. 884 (1955), is thus misplaced. The Court in McKay 
ruled that an explicit statutory provision was necessary to confer 
standing because of the “long established rule” that an injured 
competitor cannot sue to enforce statutory requirements not designed 
to protect competitors. In the case of statutes concerned with 
protecting competitive interests, the “long established rule” is of 
course precisely the opposite.
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II.
Basic to our consideration of the merits of these cases 

is an appraisal of the significance of the TVA Board’s 
determination that all of Claiborne County, including 
the two Tazewells, constituted a single “area” in which 
TVA is the primary source of power. Petitioners argue 
that the Court of Appeals gave no weight whatever to 
this determination and urge that the finding should in-
stead have been treated like an administrative interpre-
tation by an agency or executive officer, to be set aside 
only if it is not properly related to the purposes of the 
statute. The opinion of the Court of Appeals is not 
altogether clear in dealing with this question, however,8 
and respondent has not attempted to argue here that 
the Court of Appeals could have decided the matter 
entirely on its own, without any consideration of the 
TVA Board’s finding. Rather, respondent appears to 
agree with petitioners that the determination of the TVA 
Board is entitled to acceptance unless it lies outside the 
range of permissible choices contemplated by the statute, 
and we think this is the proper rule. The initial deter-
mination as to the extent of the “area” under § 15d 
must be made by the TVA Board in every case, since 
TVA is required under the Act to make power avail-
able to public bodies and cooperatives within the per-

8 The Court of Appeals stated at one point:
“But, TVA argues, the 1959 Act must be read as committing to 

its Board of Directors authority to determine 'the area’ in which it 
was the primary source of power on that date. We find no words 
in the Act which directly or impliedly delegated to TVA’s Board 
such authority.” 375 F. 2d, at 412.
Later in its opinion, however, the court suggests that this statement 
was not intended to deny any role to the Board’s determination: 
“We hold that the resolution of the TVA Board did not foreclose the 
testing of its validity by the District Judge or by this Court on 
this appeal.” 375 F. 2d, at 415.
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missible area.9 In making this determination as to the 
most appropriate boundaries for its service area, the 
TVA Board will normally evaluate the economic and 
engineering aspects of providing its service to the cus-
tomers in question, especially in relation to the particular 
topography of the affected region. Given the innate 
and inevitable vagueness of the “area” concept and the 
complexity of the factors relevant to decision in this 
matter, we think it is more efficient, and thus more in 
line with the overall purposes of the Act, for the courts 
to take the TVA’s “area” determinations as their starting 
points and to set these determinations aside only when 
they lack reasonable support in relation to the statutory 
purpose of controlling, but not altogether prohibiting, 
territorial expansion. Cf. SEC v. New England Electric, 
384 U. S. 176, 185 (1966); Bates & Guild Co. v. Payne, 
194 U. S. 106, 109-110 (1904).

III.
Tested by this standard, we think the determination of 

the TVA Board with respect to Claiborne County should 
have been upheld by the court below. Neither the lan-
guage of § 15d, its legislative history, nor any of the 
economic and technical circumstances of this particular 
locality suggest that the TVA Board’s determination 
here exceeded the outer boundaries of choice contem-
plated in the Act.

Certainly nothing in the language of § 15d (a) itself 
forecloses the TVA’s present decision. The second para-
graph of that section reads:

“Nothing in this subsection shall prevent the Cor-
poration or its distributors from supplying electric 
power to any customer within any area in which the 
Corporation or its distributors had generally estab-

9 See § 12 of the Tennessee Valley Authority Act, 48 Stat. 65, 
16 U. S. C. § 831k.
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lished electric service on July 1, 1957, and to which 
electric service was not being supplied from any 
other source on the effective date of this Act.”

In light of this provision, respondent argues that even 
within its “area,” TVA may not extend its services to 
new customers previously served by a private company. 
Literally, of course, this language does not establish such 
a rule. It simply states that when a customer is served 
by a private utility in this area of generally established 
service, an area perhaps broader than the “area” of 
primary service which is controlling under the first para-
graph of § 15d (a), the Act may prevent TVA from 
supplying the customer; other parts of the subsection 
must be looked to for the actual prohibition. This literal 
reading, moreover, is the only appropriate one in light 
of other provisions of the statute. The first paragraph 
of § 15d (a) authorizes TVA to provide power not only 
within its “area” but also within an additional region 
“extending not more than five miles around the periphery 
of such area.” This is followed by a proviso denying 
TVA the right to serve within this additional region any 
“municipality receiving electric service from another 
source on or after July 1, 1957.” Since the Act makes 
the existence of a private supplier an explicit bar to TVA 
expansion only within the additional region, we cannot 
read the statute as also making the existence of a private 
supplier, in and of itself, an automatic bar to expansion 
in the primary service “area.”

The parties have also called our attention to numerous 
incidents in the legislative history suggesting that Con-
gress may have regarded the very villages involved in 
this case as either inside or outside of TVA’s service 
area. Petitioners note that maps placed before the con-
gressional committees showed the Tazewells as within 
TVA’s primary service area. Respondent counters that 
one map submitted to the House Public Works Com-
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mittee showed the Tazewells as within respondent’s serv-
ice area. In addition, respondent notes that a “gentle-
men’s agreement” between TVA and neighboring private 
utilities had placed the Tazewells within respondent’s 
area, and respondent refers to a number of statements 
indicating that various sponsors of the territorial limita-
tions intended to enact the “gentlemen’s agreement” into 
law.

We do not find any of this information particularly 
helpful in resolving the question before us. The maps 
on which petitioners rely were large-scale representations 
of TVA’s entire multistate system, and they were sub-
mitted to various committees for general reference. Even 
if all these maps had placed the Tazewells in the same 
area, it would be artificial in the extreme to assume that 
Congress actually entertained any specific intention with 
respect to these small villages in one tiny portion of the 
county, the State and the map. With respect to the 
“gentlemen’s agreement,” it is undeniable that many 
members of Congress did hope to freeze completely the 
existing situation by enactment of the territorial limita-
tion. Others, the majority of the Senate Public Works 
Committee in particular, undoubtedly sought to include 
language that would authorize adjustments and permit 
a certain amount of elasticity in the availability of TVA 
service. We think it is sufficient to note, without tracing 
all the changes in the wording of the territorial limitation, 
that the language of the Act in its final form is a compro-
mise and that the views of those who sought the most 
restrictive wording cannot control interpretation of the 
compromise version.

Finally, we think that apart from the structure of the 
Act and its legislative history, the facts of the situation 
in Claiborne County, in Tennessee, and in Kentucky sup-
port rather than undercut the TVA Board’s determina-
tion. The parties place great stress on the question
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whether respondent’s service area should be characterized 
as a “peninsula” attached to its main region of service 
or as a mere “island” surrounded by TVA territory and 
therefore more properly subject to TVA intrusion. But 
we can attribute no controlling significance to such char-
acterizations. The most isolated area of private service 
will necessarily be connected to the private company’s 
main area by at least one power line such as the one pres-
ent here, and the company may even, as here, serve scat-
tered customers along the line—if indeed the region con-
tains any customers to serve. At the same time a broad 
area served almost entirely by a private company and con-
tiguous with its main service area may be crisscrossed 
by the lines of TVA distributors and TVA may even have 
scattered customers along these lines; the fact that the 
private company was thus surrounded by TVA might not 
under this statute justify TVA expansion into the “pe-
ninsula” or “island,” whatever it may be, served by 
private power. In the present cases respondent did serve 
a substantial number of customers in the corridor be-
tween the Tazewells and its main service area in Ken-
tucky, but if a “peninsula,” it was at best a very narrow 
and tiny one in relation to the possible patterns of power 
distribution. TVA, on the other hand, served most of 
the rural areas in Claiborne County and had a substantial 
minority of the customers in the Tazewells themselves. 
Under these circumstances, the TVA Board could prop-
erly have concluded that the pattern of electric power 
distribution would be more sensible and efficient if TVA 
competed in the entire Tazewell municipal area as well 
as serving the relatively unprofitable rural customers, 
many of whom were rather close to respondent’s trans-
mission line into the Tazewells. In addition, the Board 
could have considered the existence of its significant, 
though not primary, service in the Tazewells themselves 
as a compelling reason for including these villages in its
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“area,” since the factors supporting inclusion were in any 
event significant and since the great disparity of rates 
in the villages had resulted in significant economic 
dislocations.

Under all these circumstances we cannot say that the 
conclusion of the TVA Board in the present cases is in-
compatible with the “area” concept formulated in the 
Act. We therefore reverse the judgment of the Court of 
Appeals and affirm that of the District Court.

It is so ordered.

Mr . Just ice  Douglas  and Mr . Justi ce  Marshall  
took no part in the consideration or decision of these 
cases.

Mr . Justi ce  Harlan , dissenting.
These cases present a narrow question of statutory 

construction, upon which differing views might reason-
ably be entertained. I cannot, however, agree that the 
position now adopted by the Court will satisfactorily 
achieve the purposes evidently sought by Congress in 
1959. I therefore respectfully dissent.

The scope of judicial review of administrative action 
is, of course, governed principally by the terms and pur-
poses of the underlying statutory system. Compare 
generally 4 Davis, Administrative Law Treatise § 30.03 
(1958); Jaffe, Judicial Review: Question of Law, 69 
Harv. L. Rev. 239; Jaffe, Judicial Control of Administra-
tive Action 546 et seq. (1965). The purposes of these 
statutory provisions are uncommonly plain. The Court 
acknowledges, as it must, that “it is clear and undisputed 
that protection of private utilities from TVA competi-
tion was almost universally regarded as the primary 
objective of the [service area] limitation.” Ante, at 7.

The provisions in question were expected to protect 
private utilities by “defin [ing]” and “limit [ing]” the
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“working arrangement that now exists with respect to” 
the Authority’s service area. S. Rep. No. 470, 86th Cong., 
1st Sess., 8. They were thus intended to constrict the 
Authority’s discretion as to the expansion of its area of 
service. It is no disparagement of the Authority to rec-
ognize that an orderly system of law does not place the 
enforcement of a restraint upon discretion into the un-
fettered hands of the party sought to be restrained; 
surely, therefore, the scope of judicial review of proceed-
ings involving such limitations should be measured 
generously.

The role of the courts should, in particular, be viewed 
hospitably where, as here, the question sought to be 
reviewed does not significantly engage the agency’s exper-
tise. This is an instance “where the only or principal 
dispute relates to the meaning of the statutory term,” 
NLRB v. Marcus Trucking Co., 286 F. 2d 583, 591; it 
may, as Judge Friendly has noted, therefore appropriately 
be denominated a “question of law.” Ibid. It presents 
issues on which courts, and not the Authority, are rela-
tively more expert. See 4 Davis, supra, at § 30.04. No 
doubt “economic and engineering aspects,” ante, at 9, 
including topography, may influence the Authority’s 
wish to expand its area of service, but such factors can 
hardly prescribe the terms or stringency of Congress’ 
prohibitions against expansion.

In light of these considerations, I am unable to accept 
this decision, the effect of which is to restrict severely 
the scope of judicial review of the Authority’s determina-
tions under § 15d (a). The Court forbids reviewing courts 
to set aside such determinations unless they lack “rea-
sonable support,” and then discovers such support here 
in the most minimal evidence.1 At bottom, the support

1 It should be noted that the agency determination upon which 
the Court places so much weight was reached at a “special meeting” 
of the Board of Directors on August 26, 1964, more than eight 
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adduced for this determination by the Court consists of 
two facts: first, the Authority’s distributor served on 
July 1, 1957, eight customers in New Tazewell and 20 
customers in Tazewell;2 and second, at least some of the 
other residents of the two municipalities quite under-
standably would prefer to pay the lower rates for electrical 
power charged by the Authority.3 If these facts illustrate 
the “reasonable support” demanded by the Court, Con-
gress’ stringent limitation upon the Authority has proved 
extraordinarily fragile.4

months after respondent filed its complaint, and only three weeks 
before trial. One of the staff memoranda upon which the determi-
nation was based refers specifically to this litigation. One might 
have supposed that a determination which was made post litem 
motam warranted at least cautious treatment.

2 The Court’s choice of descriptive phrase is noteworthy. The 
Court suggests that the Authority’s distributor served “a substan-
tial minority” of the customers in the two Tazewells. The District 
Court found, in fact, that on July 1, 1957, respondent served 95.3% 
of those customers. 237 F. Supp. 502, 513.

3 The Court intimates darkly that “economic dislocations” have 
occurred. The pertinent evidence appears to consist at bottom 
of allegations that housing and other forms of economic development 
tend to locate in areas in which the Authority’s less expensive 
electrical power is available. Surely the Court does not suppose 
that Congress in 1959 was unaware that the Authority’s electrical 
power is relatively inexpensive, or that it did not recognize that 
those who reside outside the Authority’s service area would find 
it economically desirable to have that area extended so as to include 
themselves.

4 It is pertinent to note that neither of the two staff memoranda 
upon which the Authority’s belated determination was explicitly 
based included among the “facts which appear to be relevant” 
(Memorandum from the Manager of Power to the General Man-
ager, Tennessee Valley Authority, August 25, 1964, 2 Transcript of 
Record 801) any references to “economic and engineering aspects” 
{ante, at 9), or even to any “economic dislocations” {ante, at 13). 
Whatever the relevance of these factors in the eyes of the Court, the 
Authority’s staff appears to have thought them immaterial. The 
determination itself does not, of course, refer to these factors.
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Neither the statute nor the pertinent legislative history 
provides any formula for the precise measurement of 
the Authority’s service area. However, given Congress’ 
clear purpose to restrict stringently the expansion of the 
area served by the Authority on July 1, 1957, I think 
that the emphasis placed by the Court of Appeals on 
the number of customers served on that date by respond-
ent and the Authority offers the basis of a sensible and 
practical standard. Certainly Congress did not wish or 
expect that, as this Court now holds, the question should 
be left largely, if not entirely, in the hands of the Au-
thority. I would therefore affirm the judgment below 
for the reasons given in Judge O’Sullivan’s opinion for 
the Court of Appeals, 375 F. 2d 403, supplemented by 
the considerations discussed in this opinion.
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SCHNEIDER v. SMITH, COMMANDANT, 
UNITED STATES COAST GUARD.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF WASHINGTON.

No. 196. Argued December 12-13, 1967.— 
Decided January 16, 1968.

Appellant applied to the Commandant of the Coast Guard for vali-
dation of his merchant mariner’s document evidencing his ability 
to act as a second assistant engineer. Such validation is required 
by regulations promulgated pursuant to the Magnuson Act, which 
authorizes the President, if he finds that “the security of the 
United States is endangered by . . . subversive activity,” to issue 
regulations “to safeguard . . . from sabotage or other subversive 
acts” all “vessels” in the territories or waters under United States 
jurisdiction. In response to a questionnaire, appellant stated that 
he had been a member of some organizations on the Attorney 
General’s list of subversive organizations, but he refused to answer 
certain questions on a supplemental form relating generally to the 
nature and extent of his membership in any of the groups and to 
his political philosophy. When the Commandant refused to 
process the application further, appellant brought this action seek-
ing a declaration that the Act and the Commandant’s actions 
thereunder were unconstitutional and praying that the Com-
mandant be directed to approve the application. A three-judge 
court dismissed the complaint. Held:

1. Since appellant challenged the Act’s constitutionality on 
grounds of vagueness and abridgment of First Amendment rights 
and also questioned whether the power to install a screening pro-
gram was properly delegated, the case was one to be heard by a 
three-judge court and this Court has jurisdiction of the appeal. 
P. 22.

2. The Act gives the President no express authority to set up 
a screening program for personnel on American merchant vessels. 
P. 22.

3. The procedure involved here, which is not concerned with 
appellant’s conduct, but which arguably does impinge on his 
First Amendment freedoms, cannot be justified by the language 
of the Act, as the Act is to be read narrowly to avoid questions 
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concerning “associational freedom” and other rights within the 
protection of the First Amendment. Pp. 22-27.

263 F. Supp. 496, reversed.

Leonard W. Schroeter and John Caughlan argued the 
cause and filed a brief for appellant.

John S. Martin, Jr., argued the cause for appellee. 
With him on the brief were Solicitor General Griswold, 
Assistant Attorney General Yeagley, Kevin T. Maroney 
and Lee B. Anderson.

Mr . Just ice  Douglas  delivered the opinion of the 
Court.

Appellant, who has served on board American-flag 
commercial vessels in various capacities, is now qualified 
to act as a second assistant engineer on steam vessels. 
But between 1949 and 1964 he was employed in trades 
other than that of a merchant seaman. In October 1964 
he applied to the Commandant of the Coast Guard for 
a validation of the permit or license which evidences his 
ability to act as a second assistant engineer.

Under the Magnuson Act, 64 Stat. 427, 50 U. S. C. 
§ 191 (b), the President is authorized, if he finds that 
“the security of the United States is endangered by . . . 
subversive activity,” to issue rules and regulations “to 
safeguard against destruction, loss, or injury from sabo-
tage or other subversive acts” all “vessels” in the terri-
tories or waters subject to the jurisdiction of the United 
States.1

1 Section 191 provides in part:
“Whenever the President finds that the security of the United 

States is endangered by reason of actual or threatened war, or 
invasion, or insurrection, or subversive activity, or of disturbances 
or threatened disturbances of the international relations of the 
United States, the President is authorized to institute such measures 
and issue such rules and regulations—

“(a) to govern the anchorage and movement of any foreign-flag 
vessels in the territorial waters of the United States, to inspect such 
vessels at any time, to place guards thereon, and, if necessary in his 
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President Truman promulgated Regulations, 33 CFR, 
pt. 6, which give the Commandant of the Coast Guard 
authority to grant or withhold validation of any permit 
or license evidencing the right of a seaman to serve on 
a merchant vessel of the United States. § 6.10-3. He 
is directed not to issue such validation unless he is satis-
fied that “the character and habits of life of such person 
are such as to authorize the belief that the presence of 
the individual on board would not be inimical to the 
security of the United States.” § 6.10-1.

The questionnaire, which appellant in his application 
was required to submit, contained the following inquiry 
which he answered:

“Item  4. Do you now advocate, or have you ever 
advocated, the overthrow or alteration of the Gov-
ernment of the United States by force or violence 
or by unconstitutional means?

“Answer: No.”
The questionnaire contained the following inquiries 

which related to his membership and participation in 
organizations which were on the special list of the Attor-
ney General as authorized by Executive Order 10450, 
18 Fed. Reg. 2489:

“Item  5. Have you ever submitted material for 
publication to any of the organizations listed in 
Item 6 below?

opinion in order to secure such vessels from damage or injury, or to 
prevent damage or injury to any harbor or waters of the United 
States, or to secure the observance of rights and obligations of the 
United States, may take for such purposes full possession and con-
trol of such vessels and remove therefrom the officers and crew 
thereof, and all other persons not especially authorized by him to 
go or remain on board thereof;

“(b) to safeguard against destruction, loss, or injury from sabo-
tage or other subversive acts, accidents, or other causes of similar 
nature, vessels, harbors, ports, and waterfront facilities in the United 
States, the Canal Zone, and all territory and water, continental or 
insular, subject to the jurisdiction of the United States.”
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“Answer. No.
“Item  6. Are you now, or have you ever been, 

a member of, or affiliated or associated with in any 
way, any of the organizations set forth below? 
[There followed a list of more than 250 
organizations.]

“Answer. Yes.
“If your answer is ‘yes,’ give full details in 

Item 7.
“Item  7. (Use this space to explain Items 1 

through 6. . . . Attach a separate sheet if there 
is not enough space here.)

“Answer. I have been a member of many political 
& social organizations, including several named on 
this list.

“I cannot remember the names of most of them 
& could not be specific about any.

“To the best of my knowledge, I have not been 
a member or participated in the activities of any of 
these organizations for ten years.”

Upon receiving the questionnaire returned by the 
appellant, the Commandant advised him that the infor-
mation was not sufficient and that answers to further 
interrogatories were necessary.2

2 “1. With respect to your statements above, furnish the following 
information, fully and honestly to the best of your ability:

“(a) List the names of the political and social organizations to 
which you belonged, and location.

“(b) Furnish approximate dates of membership.
“(c) Furnish full particulars concerning the extent of your activi-

ties and participation in the organizations (number and type of 
meetings/functions attended; positions or offices held; classes or 
schools attended; contributions made; etc.).

“(d) Your reason for discontinuing the membership.
“(e) Your present attitude toward the principles and objectives 

of the organizations.
“If your answer is ‘YES’ to the following Questions, explain fully 

in the space provided at the end of the Interrogatories:
“2. Are you now, or have you ever been, a member of or affiliated
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In reply, appellant, speaking through his counsel, 
admitted to the Commandant that he had been a mem-
ber of the Communist Party as well as other organiza-
tions on the Attorney General’s list and that he had 
subscribed to People’s World. He said that he "had 
joined the Party because of his personal philosophy and 
idealistic goals, but later quit it and the other organiza-
tions due to fundamental disagreement with Communist 
methods and techniques. But beyond that he said 
he would not answer because “it would be obnoxious to 
a truly free citizen to answer the kinds of questions 
under compulsion that you require.” The Commandant 
declined to process the application further, relying upon 
33 CFR § 121.05 (d)(2), which authorizes him to hold 
the application in abeyance if an applicant fails or refuses 
to furnish the additional information.

Appellant thereupon brought this action for declara-
tory relief that the provisions of the Magnuson Act in 
question and the Commandant’s actions thereunder were 
unconstitutional, praying that the Commandant be di-
rected to approve his application and that he be enjoined

with, in any way, the Communist Party, its Subdivisions, Subsidiaries, 
or Affiliates?

((

(Answer ‘Yes’ or ‘No.’)
“3. Have you at any time been a subscriber to the ‘People’s 

World’?
“........................................ If your answer is ‘Yes,’ give dates.

(Answer ‘Yes’ or ‘No.’)
4. “Have you at any time engaged in any activities in behalf of 

the ‘People’s World’? ..........................................
(Answer ‘Yes’ or ‘No.’)

“If your answer is ‘Yes,’ furnish details.
“5. What is your present attitude toward the Communist Party?
“6. What is your present attitude toward the principles and 

objectives of Communism?
“7. What is your attitude toward the form of Government in 

the United States?”
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from interfering with appellant’s employment upon ves-
sels flying the American flag.

A three-judge court was convened and the complaint 
was dismissed. 263 F. Supp. 496. The case is here on 
appeal, 28 U. S. C. § 1253. We postponed the question 
of jurisdiction to the merits. 389 U. S. 810.

We agree, as does appellee, that the case was one to 
be heard by a three-judge court and that accordingly 
we have jurisdiction of this appeal. For appellant did 
raise the question as to whether the statute was uncon-
stitutional because of vagueness and abridgment of First 
Amendment rights and also questioned whether the 
power to install a screening program was validly dele-
gated. A three-judge court was accordingly proper. 
Baggett v. Bullitt, 377 U. S. 360; Zemel v. Rusk, 381 
U. S. 1.

The Magnuson Act gives the President no express 
authority to set up a screening program for personnel 
on merchant vessels of the United States. As respects 
“any foreign-flag vessels” the power to control those 
who “go or remain on board” is clear. 50 U. S. C. 
§ 191 (a). As respects personnel of our own merchant 
ships, the power exists under the Act only if it is found 
in the power to “safeguard” vessels and waterfront facili-
ties against “sabotage or other subversive acts,” that is, 
under § 191 (b). The Solicitor General argues that the 
power to exclude persons from vessels “clearly implies 
authority to establish a screening procedure for deter-
mining who shall be allowed on board.” But that power 
to exclude is contained in § 191 (a) which, as noted, 
applies to “foreign-flag vessels,” while, as we have said, 
the issue tendered here must find footing in §191 (b).3

3 It is true that Senator Magnuson when discussing this measure 
stated that it “will give the President the authority to invoke the 
same kind of security measures which were invoked in World War I 
and in World War II.” 96 Cong. Rec. 10795. And from that the
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We agree with the District Court that keeping our 
merchant marine free of saboteurs is within the purview 
of this Act. Our question is a much narrower one.

The Regulations prescribe the standards by which the 
Commandant is to judge the “character and habits of 
life” of the employee to determine whether his “presence 
. . . on board” the vessel would be “inimical to the 
security of the United States”:

“(a) Advocacy of the overthrow or alteration of 
the Government of the United States by unconstitu-
tional means.

“(b) Commission of, or attempts or preparations 
to commit, an act of espionage, sabotage, sedition or 
treason, or conspiring with, or aiding or abetting 
another to commit such an act.

Solicitor General argues that the Act authorizes the broad sweeping 
personnel screening programs which were in force during World 
War II.

But this reference by Senator Magnuson apparently was to 
§ 191 (a) which, as noted, covers “any foreign-flag vessels.” When 
it came to § 191 (b) Senator Magnuson did not speak in terms of 
any screening program, but said:

“It [the bill] also has this purpose, which I think is a good one: 
As I have said before, the last stronghold of subversive activity in 
this country, in my opinion, or at least the last concentrated strong-
hold, has been around our waterfronts. It would be impossible for 
destruction to come to any great port of the United States, of which 
there are many, as the result of a ship coming into port with an 
atomic bomb or with biological or other destructive agency, without 
some liaison ashore. This would give authority to the President 
to instruct the FBI, in cooperation with the Coast Guard, the Navy, 
or any other appropriate governmental agency, to go to our water 
fronts and pick out people who might be subversives or security 
risks to this country. I think it goes a long way toward taking care 
of the domestic situation, as related to this subject, particularly in 
view of the large amount of talk we have had in the Senate within 
the past few days about Communists. The bill also protects that last 
loophole which is left, by which there might be some actual destruc-
tion along the shores of the United States.” 96 Cong. Rec. 11321.
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“(c) Performing, or attempting to perform, duties 
or otherwise acting so as to serve the interests of 
another government to the detriment of the United 
States.

“(d) Deliberate unauthorized disclosure of classi-
fied defense information.

“(e) Membership in, or affiliation or sympathetic 
association with, any foreign or domestic organiza-
tion, association, movement, group, or combination 
of persons designated by the Attorney General pur-
suant to Executive Order 10450, as amended.” 
33 CFR § 121.03.

If we assume arguendo that the Act authorizes a type 
of screening program directed at “membership” or “sym-
pathetic association,” the problem raised by it and the 
Regulations would be kin to the one presented in Shelton 
v. Tucker, 364 U. S. 479, where a teacher to be hired by 
a public school of Arkansas had to submit an affidavit 
“listing all organizations to which he at the time belongs 
and to which he has belonged during the past five years.” 
Id., at 481.

We held that an Act touching on First Amendment 
rights must be narrowly drawn so that the precise evil 
is exposed; that an unlimited and indiscriminate search 
of the employee’s past which interferes with his associa- 
tional freedom is unconstitutional. Id., at 487-490.

If we gave § 191 (b) the broad construction the Solici-
tor General urges, we would face here the kind of issue 
present in Shelton v. Tucker, supra, whether govern-
ment can probe the reading habits, political philosophy, 
beliefs, and attitudes on social and economic issues of 
prospective seamen on our merchant vessels.

A saboteur on a merchant vessel may, of course, be 
dangerous. But no charge that appellant was a saboteur
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was made. Indeed, no conduct of appellant was at issue 
before the Commandant. The propositions tendered in 
the complaint were (1) plaintiff is now and always has 
been loyal to the United States; (2) he has not been active 
in any organization on the Attorney General’s list for the 
past 10 years ; (3) he has never committed any act of sabo-
tage or espionage or any act inimical to the security of the 
United States. Those propositions were neither con-
tested by the Commandant nor conceded. He took the 
position that admission of evidence on those propositions 
was “irrelevant and immaterial.”

We are loath to conclude that Congress, in its grant 
of authority to the President to “safeguard” vessels and 
waterfront facilities from “sabotage or other subversive 
acts,” undertook to reach into the First Amendment 
area. The provision of the Act in question, 50 U. S. C. 
§ 191 (b), speaks only in terms of actions, not ideas or be-
liefs or reading habits or social, educational, or political 
associations.

The purpose of the Constitution and Bill of Rights, 
unlike more recent models promoting a welfare state, 
was to take government off the backs of people. The 
First Amendment’s ban against Congress “abridging” 
freedom of speech, the right peaceably to assemble and 
to petition, and the “associational freedom” (Shelton v. 
Tucker, supra, at 490) that goes with those rights create 
a preserve where the views of the individual are made 
inviolate. This is the philosophy of Jefferson that 
“the opinions of men are not the object of civil gov-
ernment, nor under its jurisdiction .... [I]t is time 
enough for the rightful purposes of civil government 
for its officers to interfere when principles break out into 
overt acts against peace and good order . ...”4

4 A Bill for Establishing Religious Freedom, Jeffersonian Cyclo-
pedia 976 (1900).
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No act of sabotage or espionage or any act inimical 
to the security of the United States is raised or charged 
in the present case.

In United States v. Rumely, 345 U. S. 41, the Court 
construed the statutory word “lobbying” to include only 
direct representation to Congress, its members, and its 
committees, not all activities tending to influence, en-
courage, promote, or retard legislation. Id., at 47. Such 
an interpretation of the statute, it was said, was “in the 
candid service of avoiding a serious constitutional doubt” 
(ibid.)—doubts that were serious “in view of the prohibi-
tion of the First Amendment.” Id., at 46.

The holding in Rumely was not novel. It is part of 
the stream of authority which admonishes courts to con-
strue statutes narrowly so as to avoid constitutional 
questions.5

The Court said in Rumely, “Whenever constitutional 
limits upon the investigative power of Congress have to 
be drawn by this Court, it ought only to be done after 
Congress has demonstrated its full awareness of what is 
at stake by unequivocally authorizing an inquiry of 
dubious limits. Experience admonishes us to tread 
warily in this domain.” 345 U. S., at 46.

The present case involves investigation, not by Con-
gress but by the Executive Branch, stemming from 
congressional delegation. When we read that delega-
tion with an eye to First Amendment problems, we hesi-
tate to conclude that Congress told the Executive to 
ferret out the ideological strays in the maritime industry. 
The words it used—“to safeguard . . . from sabotage 
or other subversive acts”—refer to actions, not to ideas or

5 United States v. Delaware & H. Co., 213 U. S. 366, 407-408; 
United States v. Harriss, 347 U. S. 612, 618, n. 6; International 
Machinists v. Street, 367 U. S. 740, 749; Lynch v. Overholser, 369 
U. S. 705, 710-711; United States v. National Dairy Corp., 372 
U. S. 29, 32.
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beliefs. We would have to stretch those words beyond 
their normal meaning to give them the meaning the 
Solicitor General urges. Rumely, and its allied cases, 
teach just the opposite—that statutory words are to be 
read narrowly so as to avoid questions concerning the 
“associational freedom” that Shelton v. Tucker protected 
and concerning other rights within the purview of the 
First Amendment.

Reversed.

Mr . Justice  Black , while concurring in the Court’s 
judgment and opinion, also agrees with the statement in 
Mr . Justi ce  Fortas ’ concurring opinion that the statute 
under consideration, if construed to authorize the inter-
rogatories involved, is offensive to the First Amendment.

Mr . Just ice  Marshall  took no part in the considera-
tion or decision of this case.

Mr . Justic e Fortas , concurring.
I concur in the opinion of the Court. Reversal is 

dictated because the interrogatories which petitioner re-
fused to answer offend the First Amendment. Shelton 
v. Tucker, 364 U. S. 479-(1960). (They also pass the 
outermost bounds of reason. No agency may be permit-
ted to require of a person, subject to heavy penalty, 
sworn essays as to his “attitude toward the form of Gov-
ernment in the United States” or “full particulars,” under 
oath, without time limit, as to contributions made and 
functions attended with respect to 250 organizations.) 
I agree that since Congress did not specifically authorize 
a personnel screening program, authority to impose pro-
cedures of the comprehensive type here involved, neces-
sarily impinging on First Amendment freedoms, may 
not be inferred from dubious general language. The 
fault, however, is not that there was an inadequate or



28 OCTOBER TERM, 1967.

Whit e , J., concurring in result. 390 U.S.

improper delegation, but that Congress did not authorize 
the type of investigation which was launched. Needless 
to say, Congress has constitutional power to authorize 
an appropriate personnel screening program and to dele-
gate to executive officials the power to implement and 
administer it. See United States v. Robel, 389 U. S. 
258 (1967).

Mr . Just ice  Stewart , agreeing with the separate 
views of Mr . Just ice  Fortas , concurs in the judgment.

Mr . Justice  White , with whom Mr . Justice  Harlan  
joins, concurring in the result.

I agree with the Court that the Magnuson Act did not 
authorize the inquiry undertaken by the Coast Guard 
Commandant and that therefore the judgment of the 
District Court must be reversed. I express no opinion 
as to the scope of inquiry which Congress could consti-
tutionally provide with respect to applicants for the 
position of merchant seaman.
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EPTON v. NEW YORK.

ON PETITION FOR WRIT OF CERTIORARI TO THE COURT OF 
APPEALS OF NEW YORK.

No. 502, Mise. Decided January 22, 1968*

19 N. Y. 2d 496, 227 N. E. 2d 829, certiorari denied in No. 502, 
Mise.; and appeal dismissed in No. 771, Mise.

Eleanor Jackson Piel for petitioner in No. 502, Mise., 
and for appellant in No. 771, Mise.

Frank S. Hogan, H. Richard Uviller and Michael 
Juviler for respondent in No. 502, Mise., and for appellee 
in No. 771, Mise.

Per  Curiam .
The petition for a writ of certiorari is denied in No. 

502, Mise. The motion to dismiss is granted in No. 771, 
Mise., and the appeal is dismissed for want of a sub-
stantial federal question.

Mr . Justic e Stewar t , concurring in the denial of 
certiorari and the dismissal of the appeal.

I join the denial of certiorari in No. 502, Mise., and 
the dismissal of the related appeal in No. 771, Mise., but 
only because Epton has been sentenced to serve three 
concurrent one-year terms: one for conspiring to riot, 
New York Penal Law (1944 and 1966 Cum. Supp.), 
§§ 580, 2090; one for advocating criminal anarchy, §§ 160, 
161; and one for conspiring to engage in such advocacy, 
§§ 580, 160, 161. I think the riot conviction presents no 
substantial federal question,! and since the three sen-

*Together with No. 771, Mise., Epton v. New York, on appeal 
from the same court.

fit is true that some of the acts relied upon by the State to 
establish the existence of a conspiracy to riot consisted of speeches 
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tences were ordered to run concurrently, I conclude that 
these cases do not require the Court to consider either 
the criminal anarchy conviction or the associated con-
spiracy conviction. See Hirabayashi v. United States, 
320 U. S. 81, 85; Lanza v. New York, 370 U. S. 139. If 
the constitutionality of New York’s criminal anarchy 
laws were properly presented, however, I would vote to 
grant the petition for certiorari and note probable juris-
diction of the appeal, to reconsider the Court’s decision 
in Gitlow v. New York, 268 U. S. 652, and to decide 
whether the New York anarchy statutes, either on their 
face or as applied in these cases, violate the First and 
Fourteenth Amendments.

Mr . Justice  Douglas , dissenting.
I would hear argument in these cases, since I am of 

the opinion that all questions presented, including those 
under the first count of the indictment for conspiring to 
riot, present substantial federal questions.

In the first count, the State alleged the commission 
of 15 overt acts by Epton in furtherance of the al-
leged conspiracy to riot. The alleged acts consisted in 
part of speeches made by Epton and his participation 
in the preparation and distribution of certain leaflets. 
Such activities, of course, are normally given the pro-
tection of the First Amendment with exceptions not now

made by Epton. Like my Brother Doug la s , I think it is at least 
arguable that a State cannot convict a man of criminal conspiracy 
without first demonstrating some constitutionally unprotected overt 
act in furtherance of the alleged unlawful agreement. But the 
State in these cases presented proof that Epton had actively par-
ticipated in the formation of a group dedicated to armed revolt 
against the police under the direction of “block captains” and with 
the assistance of “terrorist bands,” equipped with Molotov cocktails 
that Epton himself had explained how to use. In the context of 
this record, activities such as these can make no serious claim to 
constitutional protection.
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necessary to state. See Yates v. United States, 354 
U. S. 298; Dennis v. United States, 341 U. S. 494; Ter- 
miniello v. Chicago, 337 U. S. 1; Thomas v. Collins, 323 
U. S. 516; Bridges v. California, 314 U. S. 252; Gitlow v. 
New York, 268 U. S. 652, 672 (dissenting opinion); 
Abrams v. United States, 250 U. S. 616, 624 (dissenting 
opinion); Schenck v. United States, 249 U. S. 47; 
Chaplinsky v. New Hampshire, 315 U. S. 568; Feiner v. 
New York, 340 U. S. 315, 329 (dissenting opinion).

Under New York law, a conviction for conspiracy 
requires both an agreement to commit an unlawful act 
and at least one overt act in furtherance of that agree-
ment.1 Whether the overt act required to convict a 
defendant for conspiracy must be shown to be consti-
tutionally unprotected presents an important question. 
An argument can of course be made that overt acts are 
used only to demonstrate the existence of a conspiracy, 
and to draw reasonable inferences as to the intent of the 
alleged conspirator.

Although the Court has indicated that the overt act 
requirement of the treason clause ensures that “thoughts 
and attitudes alone cannot make a treason” (Cramer v. 
United States, 325 U. S. 1, 29), it has never decided 
whether activities protected by the First Amendment 
can constitute overt acts for purposes of a conviction 
for treason. The matter was adverted to in Cramer v. 
United States:

“Thus the crime of treason consists of two ele-
ments: adherence to the enemy; and rendering him 
aid and comfort. A citizen intellectually or emo-
tionally may favor the enemy and harbor sympathies 
or convictions disloyal to this country’s policy or 
interest, but so long as he commits no act of aid

1N. Y. Pen. Law §§ 105.00-105.20 (1967). At the time of 
Epton’s trial, the New York law was essentially the same. N. Y. 
Pen. Law §§580, 583 (1966 Cum. Supp.).
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and comfort to the enemy, there is no treason. On 
the other hand, a citizen may take actions which 
do aid and comfort the enemy—making a speech 
critical of the government or opposing its measures, 
profiteering, striking in defense plants or essential 
work, and the hundred other things which impair 
our cohesion and diminish our strength—but if there 
is no adherence to the enemy in this, if there is no 
intent to betray, there is no treason.” (Italics 
added.) Id., at 29.

In the same case, the four dissenters noted that:
“It is plain . . . that the requirement of an overt act 
is designed to preclude punishment for treasonable 
plans or schemes or hopes which have never moved 
out of the realm of thought or speech.” Id., at 61. 

The lower federal courts have considered the question 
in a few cases, the most exhaustive treatment probably 
being found in Chandler v. United States, 171 F. 2d 921 
(C. A. 1st Cir. 1948). Treason, of course, is not the 
charge here. Yet the use of constitutionally protected 
activities to provide the overt acts for conspiracy con-
victions might well stifle dissent and cool the fervor of 
those with whom society does not agree at the moment. 
Society, like an ill person, often pretends it is well or 
tries to hide its sickness. From this perspective, First 
Amendment freedoms safeguard society from its own 
folly. As long as the exercise of those freedoms is within 
the protection of the First Amendment, the question is 
presented whether this Court should permit criminal 
convictions for conspiracy to stand, when they turn on 
that exercise.

The issue, then, is whether Epton’s speeches and 
his participation in the preparation and distribution of 
leaflets can be used as overt acts in a conspiracy charge, 
without a requirement that they must first be found 
constitutionally unprotected.
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Yates v. United States, 354 U. S. 298, can be construed 
to permit constitutionally protected activities to be used 
as overt acts in criminal conspiracies. But there was 
a separate opinion in that case, written by my Brother 
Black , which I joined, saying in part:

“The only overt act which is now charged against 
these defendants is that they went to a constitu-
tionally protected public assembly where they took 
part in lawful discussion of public questions, and 
where neither they nor anyone else advocated or 
suggested overthrow of the United States Govern-
ment.” Id., at 343.

The majority in the Yates case, however, went to some 
lengths in protecting First Amendment freedoms. There 
advocacy was the heart of the case, and the majority 
held that “advocacy” to be an ingredient of a crime 
“must be of action and not merely abstract doctrine,” 
id., at 325. The Court reversed the convictions because 
the instructions to the jury did not properly delineate that 
line of distinction. While the majority held that attend-
ing a meeting could be an overt act, id., at 334, it went 
on to hold that the line between constitutionally pro-
tected First Amendment rights and those that exceeded 
the limits must be carefully drawn in instructions to the 
jury. In the present cases, however, the trial court in 
its charge to the jury made no qualifications whatsoever 
as to the permissible range of the use of speech and 
publications as overt acts. There was no instruction 
whatsoever that the jury would first have to determine 
that the particular speech or the particular publication 
was not constitutionally protected. The principle of 
Yates was therefore disregarded.2

2 My Brother Stew art  agrees that “it is at least arguable that a 
State cannot convict a man of criminal conspiracy without first 
demonstrating some constitutionally unprotected overt act in fur-
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Since in my opinion, none of Epton’s convictions is 
free of doubt there is no basis for applying the rule 
that there is no occasion to review a conviction on one 
count of an indictment if the judgment on another count 
is valid and the sentences are concurrent. See Lanza v. 
New York, 370 U. S. 139, 146, 152 (separate opinion of 
Mr . Justi ce  Brenn an ) ; Hirabayashi v. United States,

therance of the alleged unlawful agreement.” But he dismisses that 
contention in this case because, in his view, the record demonstrates 
that at least some of Epton’s activities were not constitutionally 
protected. Perhaps my Brother Stewa rt  means that although some 
overt acts charged were constitutionally protected, others were not. 
The latter is doubtless true. But the charge to the jury drew no 
such discriminating line; and so far as we know the conviction 
may have rested in whole or in part on overt acts which had First 
Amendment protection. Because the jury rendered a general ver-
dict on count one, it is impossible for this Court to determine whether 
a protected activity was employed to convict Epton of conspiracy 
to riot. In such circumstances, our precedents indicate that the 
proper procedure would be to set aside the conviction if any of the 
acts submitted were constitutionally protected. See Haupt v. United 
States, 330 U. S. 631, 641, n. 1. Cf. Yates v. United States, 354 
U. S. 298, 311-312; Cramer v. United States, 325 U. S. 1, 36, n. 45; 
Stromberg v. California, 283 U. S. 359, 367-368. Moreover, the 
approach taken by my Brother Stew art  hearkens back to the view 
of the Court in Dennis v. United States, 341 U. S. 494, 512-513, that 
the question of “clear and present danger” is one of law. The 
Court ruled that as long as the jury had found the facts essential 
to establish the substantive crime, the protection of the First Amend- 
ment against conviction on those facts was a matter of law for the 
courts to determine. I dissented in that case, in part on the ground 
that our precedents had established that the “question of the clear 
and present danger, being so critical an issue in the case, would be a 
matter for submission to the jury.” Id., at 587. And, as already 
noted, the Court in Yates n . United States showed greater solicitude 
toward the role of the jury in this sensitive First Amendment area 
than the Court in Dennis or this Court today. To be consistent 
with the the approach taken in Yates, the jury should be instructed 
on all points of law that make the difference between conviction 
and acquittal.
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320 U. S. 81, 85; Whitfield v. Ohio, 297 U. S. 431, 438. 
Like my Brother Stewart , I believe that Epton’s con-
victions for advocating criminal anarchy and conspiracy 
to advocate criminal anarchy should be reviewed by this 
Court to consider whether New York’s anarchy statutes 
either on their face or as applied here pass beyond the 
pale of constitutionality. See Keyishian v. Board of 
Regents, 385 U. S. 589; Gitlow v. New York, 268 U. S. 
652. Accordingly, I would grant certiorari in No. 502, 
Mise., note probable jurisdiction in No. 771, Mise., and 
set the cases for oral argument.
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January 22, 1968. 390 U.S.

KNIGHT et  al . v. BOARD OF REGENTS OF 
THE UNIVERSITY OF THE STATE OF 

NEW YORK et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK.

No. 826. Decided January 22, 1968.

269 F. Supp. 339, affirmed.

Alan H. Levine and Jeremiah S. Gutman for appellants.
Louis J. Lejkowitz, Attorney General of New York, 

Samuel A. Hirshowitz, First Assistant Attorney General, 
and Charles A. La Torella, Jr., and Maria L. Marcus, 
Assistant Attorneys General, for appellees.

Per  Curiam .
The motion to affirm is granted and.the judgment is 

affirmed.

Mr . Justice  Stew art  is of the opinion that probable 
jurisdiction should be noted.

PAULAITIS v. PAULAITIS.

APPEAL FROM THE SUPREME COURT OF ILLINOIS.

No. 815. Decided January 22, 1968.

Appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.
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WETTER et  al . v. CITY OF INDIANAPOLIS et  al .

APPEAL FROM THE SUPREME COURT OF INDIANA.

No. 895. Decided January 22, 1968.

— Ind. ---- , 226 N. E. 2d 886, appeal dismissed and certiorari
denied.

Edward H. Knight and Richard M. Givan for 
appellants.

Harry T. Ice for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is dis-

missed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.

BOGART v. STATE BAR OF CALIFORNIA et  al .

APPEAL FROM THE SUPREME COURT OF CALIFORNIA.

No. 806, Mise. Decided January 22, 1968.

Appeal dismissed and certiorari denied.

Peter D. Bogart, appellant, pro se.
Homer I. Mitchell and F. La Mar Forshee for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is dis-

missed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.
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CROSS v. UNITED STATES BOARD OF 
PAROLE ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF CONNECTICUT.

No. 842, Mise. Decided January 22, 1968.

Appeal dismissed.

Solicitor General Griswold, Assistant Attorney Gen-
eral Vinson and Beatrice Rosenberg for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction.

CREPEAULT v. VERMONT.

APPEAL FROM THE SUPREME COURT OF VERMONT.

No. 778, Mise. Decided January 22, 1968.

----  Vt. ---- , 229 A. 2d 245, appeal dismissed and certiorari denied.

Per  Curia m .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.
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MARCHETTI v. UNITED STATES.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT.

No. 2. Argued January 17-18, 1967.—Reargued October 10, 1967.— 
Decided January 29, 1968.

Petitioner was convicted for conspiring to evade payment of the 
occupational tax relating to wagers imposed by 26 U. S. C. §4411, 
for evading such payment, and for failing to comply with § 4412, 
which requires those liable for the occupational tax to register 
annually with the Internal Revenue Service and to supply detailed 
information for which a special form is prescribed. Under other 
provisions of the interrelated statutory system for taxing wagers, 
registrants must “conspicuously” post at their business places or 
keep on their persons stamps showing payment of the tax; main-
tain daily wagering records; and keep their books open for inspec-
tion. Payment of the occupational taxes is declared not to exempt 
persons from federal or state laws which broadly proscribe wager-
ing, and federal tax authorities are required by § 6107 to furnish 
prosecuting officers lists of those who have paid the occupational 
tax. Petitioner, whose alleged wagering activities subjected him 
to possible state or federal prosecution, contended that the statu-
tory requirements to register and to pay the occupational tax 
violated his privilege against self-incrimination. The Court of 
Appeals affirmed, relying on United States v. Kahriger, 345 U. S. 
22, and Lewis n . United States, 348 U. S. 419, which held the priv-
ilege unavailable in a situation like the one here involved. Held:

1. The recognized principle that taxes may be imposed upon 
unlawful activities is not at issue here. P. 44.

2. Petitioner’s assertion of his Fifth Amendment privilege 
against self-incrimination barred his prosecution for violating the 
federal wagering tax statutes. Pp. 48-61.

(a) All the requirements for registration and payment of the 
occupational tax would have had the direct and unmistakable 
consequence of incriminating petitioner. Pp. 48-49.

(b) Petitioner did not waive his constitutional privilege by 
failing to assert it when the tax payments were due. Pp. 50-51.

(c) United States v. Kahriger, supra, Lewis v. United States, 
supra, both pro tanto overruled. Pp. 50-54.
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(d) The premises supporting Shapiro v. United States, 335 
U. S. 1 (viz., that the records be analogous to public documents 
and of a kind which the regulated party has customarily kept, 
and that the statutory requirements be essentially regulatory 
rather than aimed at a particular group suspected of criminal 
activities), do not apply to the facts of this case and therefore 
Shapiro’s “required records” doctrine is not controlling. Pp. 
55-57.

(e) Permitting continued enforcement of the registration and 
occupational tax provisions by imposing restrictions against the 
use by prosecuting authorities of information obtained thereunder 
might improperly contravene Congress’ purpose in adopting the 
wagering taxes and impede enforcement of state gambling laws. 
Pp. 58-60.

352 F. 2d 848, reversed.

Jacob D. Zeldes reargued the cause for petitioner. 
With him on the brief on the reargument were David 
Goldstein, Elaine S. Amendola, Francis J. King and 
Ira B. Grudberg, and on the original argument Messrs. 
Goldstein, King and Grudberg.

Francis X. Beytagh, Jr., reargued the cause for the 
United States, pro hac vice. With him on the brief on 
the reargument were Acting Solicitor General Spritzer, 
Assistant Attorney General Vinson, Beatrice Rosenberg 
and Jerome M. Feit, and on the original argument 
Solicitor General Marshall, Assistant Attorney General 
Vinson, Miss Rosenberg and Theodore George Gilinsky.

Mr . Just ice  Harlan  delivered the opinion of the 
Court.

Petitioner was convicted in the United States District 
Court for the District of Connecticut under two indict-
ments which charged violations of the federal wagering 
tax statutes. The first indictment averred that peti-
tioner and others conspired to evade payment of the 
annual occupational tax imposed by 26 U. S. C. § 4411. 
The second indictment included two counts: the first
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alleged a willful failure to pay the occupational tax, and 
the second a willful failure to register, as required by 
26 U. S. C. § 4412, before engaging in the business of 
accepting wagers.

After verdict, petitioner unsuccessfully sought to arrest 
judgment, in part on the basis that the statutory obli-
gations to register and to pay the occupational tax 
violated his Fifth Amendment privilege against self-
incrimination. The Court of Appeals for the Second 
Circuit affirmed, 352 F. 2d 848, on the authority of 
United States v. Kahriger, 345 U. S. 22, and Lewis v. 
United States, 348 U. S. 419.

We granted certiorari to re-examine the constitution-
ality under the Fifth Amendment of the pertinent provi-
sions of the wagering tax statutes, and more particularly 
to consider whether Kahriger and Lewis still have vital-
ity.1 383 U. S. 942. For reasons which follow, we have

1 Certiorari was originally granted in Costello v. United States, 
383 U. S. 942, to consider these issues. Upon Costello’s death, 
certiorari was granted in the present case. 385 U. S. 1000. Mar-
chetti and Costello, with others, were convicted at the same trial 
of identical offenses, arising from the same series of transactions. 
Certiorari both here and in Costello was limited to the following 
questions: “Do not the federal wagering tax statutes here involved 
violate the petitioner’s privilege against self-incrimination guaranteed 
by the Fifth Amendment? Should not this Court, especially in 
view of its recent decision in Albertson v. Subversive Activities 
Control Board, 382 U. S. 70 (1965), overrule United States v. 
Kahriger, 345 U. S. 22 (1953), and Lewis v. United States, 348 
U. S. 419 (1955)?” After argument, the case was restored to the 
calendar, and set for reargument at the 1967 Term. 388 U. S. 903. 
Counsel were asked to argue, in addition to the original questions, 
the following: “(1) What relevance, if any, has the required rec-
ords doctrine, Shapiro v. United States, 335 U. S. 1, to the validity 
under the Fifth Amendment of the registration and special occupa-
tional tax requirements of 26 U. S. C. §§4411, 4412? (2) Can an 
obligation to pay the special occupational tax required by 26 
U. S. C. § 4411 be satisfied without filing the registration statement 
provided for by 26 U. S. C. §4412?”
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concluded that these provisions may not be employed to 
punish criminally those persons who have defended a 
failure to comply with their requirements with a proper 
assertion of the privilege against self-incrimination. The 
judgment below is accordingly reversed.

I.
The provisions in issue here are part of an interrelated 

statutory system for taxing wagers. The system is 
broadly as follows. Section 4401 of Title 26 imposes 
upon those engaged in the business of accepting wagers 
an excise tax of 10% on the gross amount of all wagers 
they accept, including the value of chances purchased 
in lotteries conducted for profit. Parimutuel wagering 
enterprises, coin-operated devices, and state-conducted 
sweepstakes are expressly excluded from taxation. 26 
U. S. C. §4402 (1964 ed., Supp. II). Section 4411 im-
poses in addition an occupational tax of $50 annually, 
both upon those subject to taxation under § 4401 and 
upon those who receive wagers on their behalf.

The taxes are supplemented by ancillary provisions 
calculated to assure their collection. In particular, § 4412 
requires those liable for the occupational tax to register 
each year with the director of their local internal revenue 
district. The registrants must submit Internal Revenue 
Service Form 11-C,2 and upon it must provide their 
residence and business addresses, must indicate whether 
they are engaged in the business of accepting wagers, 
and must list the names and addresses of their agents 
and employees. The statutory obligations to register

2 A July 1963 revision of Form 11-C modified the form of certain 
of its questions. The record does not indicate which version of the 
return was available to petitioner at the time of the omissions for 
which he was convicted. The minor verbal variations between the 
two do not affect the result which we reach today.
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and to pay the occupational tax are essentially insepa-
rable elements of a single registration procedure;3 Form 
11-C thus constitutes both the application for registra-
tion and the return for the occupational tax.4

In addition, registrants are obliged to post the revenue 
stamps which denote payment of the occupational tax 
“conspicuously” in their principal places of business, or, 
if they lack such places, to keep the stamps on their 
persons, and to exhibit them upon demand to any Treas-
ury officer. 26 U. S. C. § 6806 (c). They are required 
to preserve daily records indicating the gross amount of 
the wagers as to which they are liable for taxation, and 
to permit inspection of their books of account. 26 
U. S. C. §§ 4403, 4423. Moreover, each principal internal 
revenue office is instructed to maintain for public inspec-
tion a listing of all who have paid the occupational tax, 
and to provide certified copies of the listing upon request 
to any state or local prosecuting officer. 26 U. S. C.

3 The Treasury Regulations provide that a stamp, evidencing 
payment of the occupational tax, may not be issued unless the 
taxpayer both submits Form 11-C and tenders the full amount of the 
tax. 26 CFR § 44.4901-1 (c). Accordingly, the Revenue Service 
has refused to accept the $50 tax unless it is accompanied by the 
completed registration form; and it has consistently been upheld in 
that practice. See United States v. Whiting, 311 F. 2d 191; United 
States v. Mungiole, 233 F. 2d 204; Combs v. Snyder, 101 F. Supp. 
531, aff’d, 342 U. S. 939. The United States has in this case 
acknowledged that the registration and occupational tax provisions 
are not realistically severable. Brief on Reargument 37-41.

4 In his trial testimony in Grosso v. United States, decided here-
with, post, p. 62, W. Dean Struble, technical advisor to the 
District Director of Internal Revenue, Pittsburgh, Pennsylvania, de-
scribed Form 11-C as follows: “A Form 11-C serves two purposes. 
The first is an application for registry for a wagering tax stamp. 
After the application is properly filed and the tax paid, at that 
time the Form 11-C becomes a special tax return.” Transcript of 
Record 90.



44 OCTOBER TERM, 1967.

Opinion of the Court. 390 U.S.

§ 6107. Finally, payment of the wagering taxes is 
declared not to “exempt any person from any penalty 
provided by a law of the United States or of any State 
for engaging” in any taxable activity. 26 U. S. C. § 4422.

II.
The issue before us is not whether the United States 

may tax activities which a State or Congress has declared 
unlawful. The Court has repeatedly indicated that the 
unlawfulness of an activity does not prevent its taxa-
tion, and nothing that follows is intended to limit or 
diminish the vitality of those cases. See, e. g., License 
Tax Cases, 5 Wall. 462. The issue is instead whether 
the methods employed by Congress in the federal wager-
ing tax statutes are, in this situation, consistent with 
the limitations created by the privilege against self-
incrimination guaranteed by the Fifth Amendment. We 
must for this purpose first examine the implications of 
these statutory provisions.

Wagering and its ancillary activities are very widely 
prohibited under both federal and state law. Federal 
statutes impose criminal penalties upon the interstate 
transmission of wagering information, 18 U. S. C. § 1084; 
upon interstate and foreign travel or transportation in 
aid of racketeering enterprises, defined to include gam-
bling, 18 U. S. C. § 1952; upon lotteries conducted 
through use of the mails or broadcasting, 18 U. S. C. 
§§ 1301-1304; and upon the interstate transportation 
of wagering paraphernalia, 18 U. S. C. § 1953.

State and local enactments are more comprehensive. 
The laws of every State, except Nevada, include broad 
prohibitions against gambling, wagering, and associated 
activities.5 Every State forbids, with essentially minor

5 The following illustrate the state gambling and wagering statutes 
under which one engaged in activities taxable under the federal 
provisions at issue here might incur criminal penalties. Ala. Code,
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and carefully circumscribed exceptions, lotteries.6 Even 
Nevada, which permits many forms of gambling, retains 
criminal penalties upon lotteries and certain other wager-

Tit. 14, c. 46 (1958); Alaska Laws, Tit. 65, c. 13 (1949); Ariz. 
Rev. Stat. Ann. § 13—438 (1956); Ark. Stat. Ann., Tit. 41, c. 20 
(1947); Cal. Pen. Code §§ 330-337a (1956); Colo. Rev. Stat. Ann., 
c. 40, Art. 10 (1963); Del. Code Ann., Tit. 11, §§665-669 (1953); 
D. C. Code Ann. §§22-1504 to 22-1511 (1967); Fla. Stat., c. 849 
(1965); Ga. Code Ann., c. 26-64 (1953); Hawaii Rev. Laws, c. 288 
(1955); Idaho Code Ann., Tit. 18, c. 38 (1948); Ill. Rev. Stat., 
c. 38, Art. 28 (1965); Ind. Ann. Stat., Tit. 10, c. 23 (1956); Iowa 
Code, c. 726 (1966); Kan. Stat. Ann., c. 21, Art. 15 (1964); Ky. 
Rev. Stat. §436.200 (1962); La. Rev. Stat. § 14:90 (1950); Me. 
Rev. Stat. Ann., Tit. 17, c. 61 (1964); Md. Ann. Code, Art. 27, 
§§237-242 (1957); Mass. Gen. Laws Ann., c. 271 (1959); Mich. 
Stat. Ann. §28.533 (1954); Minn. Stat. §609.755 (1965); Miss. 
Code Ann. §§2190-2202 (1942); Mo. Rev. Stat. §563.350 (1959); 
Mont. Rev. Codes Ann., Tit. 94, c. 24 (1947); Neb. Rev. Stat. 
§28-941 (1943); Nev. Rev. Stat. §§293.603, 465.010 (1957); 
N. H. Rev. Stat. Ann., c. 577 (1955); N. J. Rev. Stat., Tit. 2A, 
c. 112 (1953); N. M. Stat. Ann., c. 40A, Art. 19 (1953); N. Y. 
Pen. Law, Art. 225 (1967); N. C. Gen. Stat. §§ 14-292 to 14-295 
(1953); N. D. Cent. Code Ann., c. 12-23 (1959); Ohio Rev. Code 
Ann., c. 2915 (1953); Okla. Stat. Ann., Tit. 21, c. 38 (1958); 
Ore. Rev. Stat. § 167.505 (1965); Pa. Stat. Ann., Tit. 18, §§4603— 
4607 (1963); R. I. Gen. Laws Ann., Tit. 11, c. 19 (1956); S. C. 
Code Ann., Tit. 16, c. 8, Art. 1 (1962); S. D. Code, Tit. 24, c. 24.01 
(1939); Tenn. Code Ann., Tit. 39, c. 20 (1955); Tex. Pen. Code 
Ann., c. 6 (1952); Utah Code Ann., Tit. 76, c. 27 (1953); Vt. 
Stat. Ann., Tit. 13, c. 43, subch. 2 (1959); Va. Code Ann., Tit. 18.1, 
c. 7, Art. 2 (1950); Wash. Rev. Code, Tit. 9, c. 9.47 (1956); W. Va. 
Code Ann., c. 61, Art. 10 (1961); Wis. Stat., c. 945 (1965); Wyo. 
Stat. Ann., Tit. 6, c. 9, Art. 2 (1957). These statutes of course 
vary in their terms and scope, but these variations scarcely detract 
from the breadth or prevalence of the penalties which in combination 
they create.

6 New Hampshire conducts a state sweepstakes, but imposes broad 
criminal penalties upon privately operated lotteries. N. H. Rev. 
Stat. Ann., c. 577 (1955). The following illustrate the other state 
statutes which impose criminal penalties upon lottery activities 
which would be taxable under these federal statutes. Ala. Code,
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ing activities taxable under these statutes. Nev. Rev. 
Stat. §§ 293.603, 462.010-462.080, 465.010 (1957).

Connecticut, in which petitioner allegedly conducted 
his activities, has adopted a variety of measures for the 
punishment of gambling and wagering. It punishes 
“[a]ny person, whether as principal, agent or servant, 
who owns, possesses, keeps, manages, maintains or occu-
pies” premises employed for purposes of wagering or 
pool selling. Conn. Gen. Stat. Rev. § 53-295 (1958). 
It imposes criminal penalties upon any person who 
possesses, keeps, or maintains premises in which policy 
playing occurs, or lotteries are conducted, and upon any

Tit. 14, c. 46 (1958); Alaska Laws §65-13-1 (1949); Ariz. Rev. 
Stat. Ann. § 13-436 (1956); Ark. Stat. Ann. §41-2024 (1947); 
Cal. Pen. Code §§319-326 (1956); Colo. Rev. Stat. Ann., c. 40, 
Art. 16 (1963); Del. Code Ann., Tit. 11, §§661-664 (1953); D. C. 
Code Ann. §22-1501 (1967); Fla. Stat. §849.09 (1965); Ga. Code 
Ann., c. 26-65 (1953); Hawaii Rev. Laws, c. 288 (1955); Idaho 
Code Ann., Tit. 18, c. 49 (1948); Ill. Rev. Stat., c. 38, Art. 28 
(1965); Ind. Ann. Stat., Tit. 10, c. 23 (1956); Iowa Code §726.8 
(1966); Kan. Stat. Ann., c. 21, Art. 15 (1964); Ky. Rev. Stat. 
§436.360 (1962); La. Rev. Stat. §14:90 (1950); Me. Rev. Stat. 
Ann., Tit. 17, c. 81 (1964); Md. Ann. Code, Art. 27, §356 (1957); 
Mass. Gen. Laws Ann., c. 271 (1959); Mich. Stat. Ann., §§28.604- 
28.608 (1954); Miss. Code Ann. §§2270-2279 (1942); Mo. Rev. 
Stat. §563.430 (1959); Mont. Rev. Codes Ann., Tit. 94, c. 30 
(1947); Neb. Rev. Stat. §28-961 (1943); N. J. Rev. Stat., Tit. 2A, 
c. 121 (1953); N. M. Stat. Ann., c. 40A, Art. 19 (1953); N. Y. 
Pen. Law, Art. 225 (1967); N. C. Gen. Stat. §§ 14-289 to 14-291 
(1953); N. D. Cent. Code Ann., c. 12-24 (1959); Ohio Rev. Code 
Ann., c. 2915 (1953); Okla. Stat. Ann., Tit. 21, c. 41 (1958); Ore. 
Rev. Stat. § 167.405 (1965); Pa. Stat. Ann., Tit. 18, §§4601-4602 
(1963); R. I. Gen. Laws Ann., Tit. 11, c. 19 (1956); S. C. Code 
Ann., Tit. 16, c. 8, Art. 1 (1962); S. D. Code, Tit. 24, c. 24.01 
(1939)\ Tenn. Code Ann. §39-2017 (1955); Tex. Pen. Code Ann., 
Art. 654 (1952); Utah Code Ann., Tit. 76, c. 27 (1953); Vt. Stat. 
Ann., Tit. 13, c. 43, subch. 1 (1959); Va. Code Ann., Tit. 18.1, 
c. 7, Art. 2 (1950); Wash. Rev. Code, Tit. 9, c. 9.59 (1956); W. Va. 
Code Ann., c. 61, Art. 10 (1961); Wis. Stat., c 945 (1965); Wyo. 
Stat. Ann., Tit. 6, c. 9, Art. 2 (1957).
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person who becomes the custodian of books, property, 
appliances, or apparatus employed for wagering. Conn. 
Gen. Stat. Rev. § 53-298 (1958). See also §§ 53-273, 
53-290, 53-293. It provides additional penalties for 
those who conspire to organize or conduct unlawful wa-
gering activities. Conn. Gen. Stat. Rev. § 54-197 (1958). 
Every aspect of petitioner’s wagering activities thus sub-
jected him to possible state or federal prosecution. By 
any standard, in Connecticut and throughout the United 
States, wagering is “an area permeated with criminal 
statutes,” and those engaged in wagering are a group 
“inherently suspect of criminal activities.” Albertson v. 
SACB, 382 U. S. 70, 79.

Information obtained as a consequence of the federal 
wagering tax laws is readily available to assist the efforts 
of state and federal authorities to enforce these penalties. 
Section 6107 of Title 26 requires the principal internal 
revenue offices to provide to prosecuting officers a listing 
of those who have paid the occupational tax. Section 
6806 (c) obliges taxpayers either to post the revenue 
stamp “conspicuously” in their principal places of busi-
ness, or to keep it on their persons, and to produce it 
on the demand of Treasury officers. Evidence of the 
possession of a federal wagering tax stamp, or of pay-
ment of the wagering taxes, has often been admitted at 
trial in state and federal prosecutions for gambling of-
fenses; 7 such evidence has doubtless proved useful even 
more frequently to lead prosecuting authorities to other 
evidence upon which convictions have subsequently

7 See, e. g., Irvine v. California, 347 U. S. 128; United States v. 
Zizzo, 338 F. 2d 577; Commonwealth v. Fiorini, 202 Pa. Super. 88, 
195 A. 2d 119; State, n . Curry, 92 Ohio App. 1, 109 N. E. 2d 298; 
State v. Reinhardt, 229 La. 673, 86 So. 2d 530; Griggs v. State, 
37 Ala. App. 605, 73 So. 2d 382; McClary v. State, 211 Tenn, 46, 
362 S. W. 2d 450. See also State v. Baum, 230 La. 247, 88 So. 2d 
209.
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been obtained.8 Finally, we are obliged to notice that a 
former Commissioner of Internal Revenue has acknowl-
edged that the Service “makes available” to law en-
forcement agencies the names and addresses of those 
who have paid the wagering taxes, and that it is in “full 
cooperation” with the efforts of the Attorney General 
of the United States to suppress organized gambling. 
Caplin, The Gambling Business and Federal Taxes, 
8 Crime & Delin. 371, 372, 377.

In these circumstances, it can scarcely be denied that 
the obligations to register and to pay the occupational 
tax created for petitioner “real and appreciable,” and not 
merely “imaginary and unsubstantial,” hazards of self-
incrimination. Reg. v. Boyes, 1 B. & S. 311, 330; Brown n . 
Walker, 161 U. S. 591, 599-600; Rogers v. United States, 
340 U. S. 367, 374. Petitioner was confronted by a com-
prehensive system of federal and state prohibitions 
against wagering activities; he was required, on pain of 
criminal prosecution, to provide information which he 
might reasonably suppose would be available to prose-
cuting authorities, and which would surely prove a 
significant “link in a chain”9 of evidence tending to 
establish his guilt.10 Unlike the income tax return

8 One State has gone a step further to facilitate the enforcement 
of its gambling prohibitions through the federal wagering tax. 
Illinois requires each holder of a wagering tax stamp to register 
with the clerk of the county in which he resides or conducts any 
business, and imposes fines and imprisonment upon those who do 
not. Ill. Rev. Stat., c. 38, §28-4 (1965).

9 The metaphor is to be found in the opinions both of Lord Eldon 
in Paxton v. Douglas, 19 Yes. Jr. 225, 227, and of Chief Justice 
Marshall in United States v. Burr, In re Willie, 25 Fed. Cas. 38, 40 
(No. 14,692 e).

10 We must note that some States and municipalities have under-
taken to punish compliance with the federal wagering tax statutes 
in an even more direct fashion. Alabama has created a statutory 
presumption that possessors of federal wagering tax stamps are in 
violation of state law. Ala. Code, Tit. 14, §§302 (8)—(10) (1958). 
Florida adopted a similar statute, Fla. Laws 1953, c. 28057, but
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in question in United States v. Sullivan, 274 U. S. 259, 
every portion of these requirements had the direct and 
unmistakable consequence of incriminating petitioner; 
the application of the constitutional privilege to the 
entire registration procedure was in this instance neither 
“extreme” nor “extravagant.” See id., at 263. It would 
appear to follow that petitioner’s assertion of the privi-
lege as a defense to this prosecution was entirely proper, 
and accordingly should have sufficed to prevent his 
conviction.

Nonetheless, this Court has twice concluded that the 
privilege against self-incrimination may not appropri-
ately be asserted by those in petitioner’s circumstances. 
United States v. Kahriger, supra; Lewis n . United 
States, supra. We must therefore consider whether those 
cases have continuing force in light of our more recent 
decisions. Moreover, we must also consider the rele-
vance of certain collateral lines of authority; in partic-
ular, we must determine whether either the “required 
records” doctrine, Shapiro n . United States, 335 U. S. 1, 
or restrictions placed upon the use by prosecuting 
authorities of information obtained as a consequence of 
the wagering taxes, cf. Murphy v. Waterfront Commis-
sion, 378 U. S. 52, should be utilized to preclude assertion 
of the constitutional privilege in this situation. To these 
questions we turn.

it was subsequently declared unconstitutional by the Florida Su-
preme Court. Jefferson v. Sweat, 76 So. 2d 494. The Supreme 
Court of Tennessee has upheld an ordinance adopted by the City of 
Chattanooga which makes possession of a federal tax stamp a misde-
meanor. Deitch v. City of Chattanooga, 195 Tenn. 245, 258 S. W. 
2d 776. See for a similar provision Rev. Ord., Kansas City, Missouri, 
§ 23.110 (1956); and Kansas City v. Lee, 414 S. W. 2d 251. Georgia 
has recently provided by statute that the possession or purchase of a 
federal wagering tax stamp is “prima facie evidence of guilt” of pro-
fessional gambling. Ga. Code Ann. §26-6413 (Supp. 1967). See 
for a similar rule McClary n . State, supra, n. 7.
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III.
The Court’s opinion in Kahriger suggested that a 

defendant under indictment for willful failure to reg-
ister under § 4412 cannot properly challenge the con-
stitutionality under the Fifth Amendment of the regis-
tration requirement. For this point, the Court relied 
entirely upon Mr. Justice Holmes’ opinion for the Court 
in United States v. Sullivan, supra. The taxpayer in 
Sullivan was convicted of willful failure to file an in-
come tax return, despite his contention that the return 
would have obliged him to admit violations of the 
National Prohibition Act. The Court affirmed the con-
viction, and rejected the taxpayer’s claim of the priv-
ilege. It concluded that most of the return’s questions 
would not have compelled the taxpayer to make incrim-
inating disclosures, and that it would have been “an 
extreme if not an extravagant application” of the priv-
ilege to permit him to draw within it the entire return. 
274 U. S., at 263.

The Court in Sullivan was evidently concerned, first, 
that the claim before it was an unwarranted extension 
of the scope of the privilege, and, second, that to accept 
a claim of privilege not asserted at the time the return 
was due would “make the taxpayer rather than a tri-
bunal the final arbiter of the merits of the claim.” 
Albertson v. SACB, 382 U. S. 70, 79. Neither reason 
suffices to prevent this petitioner’s assertion of the 
privilege. The first is, as we have indicated, inapplicable, 
and we find the second unpersuasive in this situation. 
Every element of these requirements would have served 
to incriminate petitioner; to have required him to pre-
sent his claim to Treasury officers would have obliged 
him “to prove guilt to avoid admitting it.” United States 
v. Kahriger, supra, at 34 (concurring opinion). In 
these circumstances, we cannot conclude that his failure
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to assert the privilege to Treasury officials at the moment 
the tax payments were due irretrievably abandoned his 
constitutional protection. Petitioner is under sentence 
for violation of statutory requirements which he con-
sistently asserted at and after trial to be unconstitutional; 
no more can here be required.

The Court held in Lewis that the registration and 
occupational tax requirements do not infringe the 
constitutional privilege because they do not compel self-
incrimination, but merely impose on the gambler the 
initial choice of whether he wishes, at the cost of his 
constitutional privilege, to commence wagering activities. 
The Court reasoned that even if the required disclosures 
might prove incriminating, the gambler need not register 
or pay the occupational tax if only he elects to cease, 
or never to begin, gambling. There is, the Court said, 
“no constitutional right to gamble.” 348 U. S., at 423.

We find this reasoning no longer persuasive. The 
question is not whether petitioner holds a “right” to 
violate state law, but whether, having done so, he may 
be compelled to give evidence against himself. The con-
stitutional privilege was intended to shield the guilty 
and imprudent as well as the innocent and foresighted; 
if such an inference of antecedent choice were alone 
enough to abrogate the privilege’s protection, it would be 
excluded from the situations in which it has historically 
been guaranteed, and withheld from those who most re-
quire it. Such inferences, bottomed on what must ordi-
narily be a fiction, have precisely the infirmities which the 
Court has found in other circumstances in which implied 
or uninformed waivers of the privilege have been said 
to have occurred. See, e. g., Camley v. Cochran, 369 
U. S. 506. Compare Johnson v. Zerbst, 304 U. S. 458; 
and Glasser v. United States, 315 U. S. 60. To give 
credence to such “waivers” without the most deliberate 
examination of the circumstances surrounding them
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would ultimately license widespread erosion of the privi-
lege through “ingeniously drawn legislation.” Morgan, 
The Privilege against Self-Incrimination, 34 Minn. L. 
Rev. 1, 37. We cannot agree that the constitutional 
privilege is meaningfully waived merely because those 
“inherently suspect of criminal activities” have been 
commanded either to cease wagering or to provide infor-
mation incriminating to themselves, and have ultimately 
elected to do neither.

The Court held in both Kahriger and Lewis that the 
registration and occupational tax requirements are en-
tirely prospective in their application, and that the 
constitutional privilege, since it offers protection only 
as to past and present acts, is accordingly unavailable. 
This reasoning appears to us twice deficient: first, it over-
looks the hazards here of incrimination as to past or 
present acts; and second, it is hinged upon an excessively 
narrow view of the scope of the constitutional privilege.

Substantial hazards of incrimination as to past or 
present acts plainly may stem from the requirements 
to register and to pay the occupational tax. See gen-
erally McKee, The Fifth Amendment and the Federal 
Gambling Tax, 5 Duke B. J. 86. In the first place, 
satisfaction of those requirements increases the likeli-
hood that any past or present gambling offenses will 
be discovered and successfully prosecuted. It both cen-
ters attention upon the registrant as a gambler, and 
compels “injurious disclosure [s]” 11 which may provide 
or assist in the collection of evidence admissible in a 
prosecution for past or present offenses. These offenses 
need not include actual gambling; they might involve 
only the custody or transportation of gambling para-
phernalia, or other preparations for future gambling. 
Further, the acquisition of a federal gambling tax stamp,

11 Hoffman v. United States, 341 U. S. 479, 487.
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requiring as it does the declaration of a present intent 
to commence gambling activities, obliges even a prospec-
tive gambler to accuse himself of conspiracy to violate 
either state gambling prohibitions, or federal laws for-
bidding the use of interstate facilities for gambling pur-
poses. See, e. g., Acklen v. State, 196 Tenn. 314, 267 
S. W. 2d 101.

There is a second, and more fundamental, deficiency 
in the reasoning of Kahriger and Lewis. Its linchpin is 
plainly the premise that the privilege is entirely inappli-
cable to prospective acts; for this the Court in Kahriger 
could vouch as authority only a generalization at 8 Wig-
more, Evidence § 2259c (3d ed. 1940).12 We see no war-
rant for so rigorous a constraint upon the constitutional 
privilege. History, to be sure, offers no ready illustrations 
of the privilege’s application to prospective acts, but the 
occasions on which such claims might appropriately have 
been made must necessarily have been very infrequent. 
We are, in any event, bid to view the constitutional 
commands as “organic living institutions,” whose sig-
nificance is “vital not formal.” Gompers v. United 
States, 233 U. S. 604, 610.

The central standard for the privilege’s application 
has been whether the claimant is confronted by sub-
stantial and “real,” and not merely trifling or imagi-
nary, hazards of incrimination. Rogers v. United States, 
340 U. S. 367, 374; Brown v. Walker, 161 U. S. 591, 
600. This principle does not permit the rigid chronologi-
cal distinction adopted in Kahriger and Lewis. We see

12 We presume that the Court referred to the following: “[T]here 
is no compulsory self-crimination in a rule of law which merely 
requires beforehand a future report on a class of future acts among 
which a particular one may or may not in future be criminal at 
the choice of the party reporting.” 8 Wigmore, supra, at 349. But 
see Morgan, supra, at 37; and McKay, Self-Incrimination and the 
New Privacy, 1967 Sup. Ct. Rev. 193, 221.
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no reason to suppose that the force of the constitutional 
prohibition is diminished merely because confession of a 
guilty purpose precedes the act which it is subsequently 
employed to evidence. Yet, if the factual situations in 
which the privilege may be claimed were inflexibly de-
fined by a chronological formula, the policies which the 
constitutional privilege is intended to serve could easily 
be evaded. Moreover, although prospective acts will 
doubtless ordinarily involve only speculative and insub-
stantial risks of incrimination, this will scarcely always 
prove true. As we shall show, it is not true here. We 
conclude that it is not mere time to which the law must 
look, but the substantiality of the risks of incrimination.

The hazards of incrimination created by §§ 4411 and 
4412 as to future acts are not trifling or imaginary. Pro-
spective registrants can reasonably expect that registra-
tion and payment of the occupational tax will significantly 
enhance the likelihood of their prosecution for future acts, 
and that it will readily provide evidence which will facili-
tate their convictions. Indeed, they can reasonably fear 
that registration, and acquisition of a wagering tax stamp, 
may serve as decisive evidence that they have in fact 
subsequently violated state gambling prohibitions. 
Compare Ala. Code, Tit. 14, §§ 302 (8)-(10) (1958); Ga. 
Code Ann. § 26-6413 (Supp. 1967). Insubstantial claims 
of the privilege as to entirely prospective acts may cer-
tainly be asserted, but such claims are not here, and they 
need only be considered when a litigant has the temerity 
to pursue them.

We conclude that nothing in the Court’s opinions in 
Kahriger and Lewis now suffices to preclude petitioner’s 
assertion of the constitutional privilege as a defense to 
the indictments under which he was convicted. To this 
extent Kahriger and Lewis are overruled.



MARCHETTI v. UNITED STATES. 55

39 Opinion of the Court.

IV.
We must next consider the relevance in this situation 

of the “required records” doctrine, Shapiro v. United 
States, 335 U. S. 1. It is necessary first to summarize 
briefly the circumstances in Shapiro. Petitioner, a whole-
saler of fruit and produce, was obliged by a regulation 
issued under the authority of the Emergency Price Con-
trol Act to keep and “preserve for examination” various 
records “of the same kind as he has customarily kept....” 
Maximum Price Regulation 426, § 14, 8 Fed. Reg. 9546, 
9548-9549 (1943). He was subsequently directed by an 
administrative subpoena to produce certain of these rec-
ords before attorneys of the Office of Price Administra-
tion. Petitioner complied, but asserted his constitu-
tional privilege. In a prosecution for violations of the 
Price Control Act, petitioner urged that the records had 
facilitated the collection of evidence against him, and 
claimed immunity from prosecution under § 202 (g) of 
the Act, 56 Stat. 30. Petitioner was nonetheless con-
victed, and his conviction was affirmed. 159 F. 2d 890.

On certiorari, this Court held both that § 202 (g) did not 
confer immunity upon petitioner, and that he could not 
properly claim the protection of the privilege as to 
records which he was required by administrative regula-
tion to preserve. On the second question, the Court 
relied upon the cases which have held that a custodian 
of public records may not assert the privilege as to those 
records, and reiterated a dictum in Wilson v. United 
States, 221 U. S. 361, 380, suggesting that “the privilege 
which exists as to private papers cannot be maintained in 
relation to ‘records required by law to be kept in order 
that there may be suitable information of transactions 
which are the appropriate subjects of governmental regu-
lation and the enforcement of restrictions validly estab-
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lished.’ ” 13 335 U. S., at 33. The Court considered that 
“it cannot be doubted” that the records in question had 
“public aspects,” and thus held that petitioner, as their 
custodian, could not properly assert the privilege as to 
them. Id., at 34.

We think that neither Shapiro nor the cases upon 
which it relied are applicable here.14 Compare generally 
Note, Required Information and the Privilege against 
Self-Incrimination, 65 Col. L. Rev. 681; and McKay, 
Self-Incrimination and the New Privacy, 1967 Sup. Ct. 
Rev. 193, 214-217. Moreover, we find it unnecessary 
for present purposes to pursue in detail the question, left 
unanswered in Shapiro, of what “limits . . . the Govern-
ment cannot constitutionally exceed in requiring the 
keeping of records . . . .” 335 U. S., at 32. It is enough 
that there are significant points of difference between 
the situations here and in Shapiro which in this instance 
preclude, under any formulation, an appropriate appli-
cation of the “required records” doctrine.

Each of the three principal elements of the doctrine, 
as it is described in Shapiro, is absent from this situation.

13 The Court in fact quoted from the reiteration of the Wilson 
dictum included in Davis v. United States, 328 U. S. 582, 590.

14 The United States has urged that this case is not reached by 
Shapiro simply because petitioner was required to submit reports, 
and not to maintain records. Insofar as this is intended to suggest 
the the crucial issue respecting the applicability of Shapiro is the 
method by which information reaches the Government, we are 
unable to accept the distinction. We perceive no meaningful dif-
ference between an obligation to maintain records for inspection, 
and such an obligation supplemented by a requirement that those 
records be filed periodically with officers of the United States. We 
believe, as the United States itself argued in Shapiro, that “[Regu-
lations permit records to be retained, rather than filed, largely for 
the convenience of the persons regulated.” Brief for the United 
States in No. 49, October Term 1947, at 21, n. 7.
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First, petitioner Marchetti was not, by the provisions 
now at issue, obliged to keep and preserve records “of 
the same kind as he has customarily kept”; he was re-
quired simply to provide information, unrelated to any 
records which he may have maintained, about his wager-
ing activities. This requirement is not significantly 
different from a demand that he provide oral testimony. 
Compare McKay, supra, at 221. Second, whatever 
“public aspects” there were to the records at issue in 
Shapiro, there are none to the information demanded 
from Marchetti. The Government’s anxiety to obtain 
information known to a private individual does not 
without more render that information public; if it did, 
no room would remain for the application of the con-
stitutional privilege. Nor does it stamp information 
with a public character that the Government has for-
malized its demands in the attire of a statute; if this 
alone were sufficient, the constitutional privilege could 
be entirely abrogated by any Act of Congress. Third, 
the requirements at issue in Shapiro were imposed in 
“an essentially non-criminal and regulatory area of 
inquiry” while those here are directed to a “selective 
group inherently suspect of criminal activities.” Cf. 
Albertson v. SACB, 382 U. S. 70, 79. The United States’ 
principal interest is evidently the collection of revenue, 
and not the punishment of gamblers, see United States 
v. C alamar o, 354 U. S. 351, 358; but the characteristics 
of the activities about which information is sought, and 
the composition of the groups to which inquiries are 
made, readily distinguish, this situation from that in 
Shapiro. There is no need to explore further the ele-
ments and limitations of Shapiro and the cases involving 
public papers; these points of difference in combination 
preclude any appropriate application of those cases to 
the present one.’
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V.
Finally, we have been urged by the United States to 

permit continued enforcement of the registration and 
occupational tax provisions, despite the demands of the 
constitutional privilege, by shielding the privilege’s claim-
ants through the imposition of restrictions upon the use 
by federal and state authorities of information obtained 
as a consequence of compliance with the wagering tax 
requirements. It is suggested that these restrictions 
might be similar to those imposed by the Court in 
Murphy v. Waterfront Commission, 378 U. S. 52.

The Constitution of course obliges this Court to give 
full recognition to the taxing powers and to measures 
reasonably incidental to their exercise. But we are 
equally obliged to give full effect to the constitutional 
restrictions which attend the exercise of those powers. 
We do not, as we have said, doubt Congress’ power to 
tax activities which are, wholly or in part, unlawful. 
Nor can it be doubted that the privilege against self-
incrimination may not properly be asserted if other pro-
tection is granted which “is so broad as to have the same 
extent in scope and effect” as the privilege itself. Coun-
selman v. Hitchcock, 142 U. S. 547, 585. The Govern-
ment’s suggestion is thus in principle an attractive and 
apparently practical resolution of the difficult problem 
before us. Compare Mansfield, The Albertson Case: 
Conflict Between the Privilege Against Self-Incrimina-
tion and the Government’s Need for Information, 1966 
Sup. Ct. Rev. 103, 159; and McKay, supra, at 232. 
Nonetheless, we think that it would be entirely inappro-
priate in the circumstances here for the Court to impose 
such restrictions.

The terms of the wagering tax system make quite 
plain that Congress intended information obtained as a 
consequence of registration and payment of the occupa-
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tional tax to be provided to interested prosecuting 
authorities. See 26 U. S. C. § 6107.15 This has evi-
dently been the consistent practice of the Revenue Serv-
ice. We must therefore assume that the imposition 
of use-restrictions would directly preclude effectuation 
of a significant element of Congress’ purposes in adopting 
the wagering taxes.16 Moreover, the imposition of such 
restrictions would necessarily oblige state prosecuting 
authorities to establish in each case that their evidence 
was untainted by any connection with information 
obtained as a consequence of the wagering taxes; 17 the 
federal requirements would thus be protected only at 
the cost of hampering, perhaps seriously, enforcement of 
state prohibitions against gambling. We cannot know 
how Congress would assess the competing demands of the

15 Section 6107 reads as follows:
“In the principal internal revenue office in each internal revenue 
district there shall be kept, for public inspection, an alphabetical list 
of the names of all persons who have paid special taxes under subtitle 
D or E within such district. Such list shall be prepared and kept 
pursuant to regulations prescribed by the Secretary or his delegate, 
and shall contain the time, place, and business for which such special 
taxes have been paid, and upon application of any prosecuting 
officer of any State, county, or municipality there shall be furnished 
to him a certified copy thereof, as of a public record, for which a fee 
of $1 for each 100 words or fraction thereof in the copy or copies 
so requested may be charged.” The special taxes to which the 
section refers include the occupational tax imposed by 26 U. S. C. 
§4411.

16 The requirement now embodied in § 6107 was adopted prior to 
the special occupational tax on wagering, but Congress plainly 
indicated when it adopted the latter that it understood, and wished, 
that state prosecuting authorities would be provided lists of those 
who had paid the wagering tax. See H. R. Rep. No. 586, 82d 
Cong., 1st Sess., 60; S. Rep. No. 781, 82d Cong., 1st Sess., 118.

17 The Court required such a showing as part of the restrictions 
imposed in Murphy, 378 U. S., at 79, n. 18. The United States 
has acknowledged that this would be no less imperative here. Brief 
for the United States 24-25.
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federal treasury and of state gambling prohibitions; we 
are, however, entirely certain that the Constitution has 
entrusted to Congress, and not to this Court, the task 
of striking an appropriate balance among such values.18 
We therefore must decide that it would be improper 
for the Court to impose restrictions of the kind urged 
by the United States.

VI.
We are fully cognizant of the importance for the United 

States’ various fiscal and regulatory functions of timely 
and accurate information, compare Mansfield, supra, and 
Meltzer, Required Records, the McCarran Act, and the 
Privilege against Self-Incrimination, 18 U. Chi. L. Rev. 
687; but other methods, entirely consistent with consti-
tutional limitations, exist by which Congress may obtain 
such information. See generally Counselman v. Hitch-
cock, supra, at 585; compare Murphy v. W aterfront Com-
mission, supra. Accordingly, nothing we do today will 
prevent either the taxation or the regulation by Congress 
of activities otherwise made unlawful by state or federal 
statutes.

Nonetheless, we can only conclude, under the wagering 
tax system as presently written, that petitioner properly 
asserted the privilege against self-incrimination, and that 
his assertion should have provided a complete defense to 
this prosecution. This defense should have reached both

18 It should be emphasized that it would not suffice here simply 
to sever § 6107. See 26 U. S. C. § 7852 (a). Cf. Warren v. Mayor 
of Charlestown, 2 Gray 84, 99; Carter v. Carter Coal Co., 298 U. S. 
238, 316. We would be required not merely to strike out words, but 
to insert words that are not now in the statute. Here, as in the 
analogous circumstances of United States v. Reese, 92 U. S. 214, 
“This would, to some extent, substitute the judicial for the legisla-
tive department of the government. ... To limit this statute in 
the manner now asked for would be to make a new law, not to 
enforce an old one. This is no part of our duty.” Id., at 221.
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the substantive counts for failure to register and to pay 
the occupational tax, and the count for conspiracy to 
evade payment of the tax. We emphasize that we do not 
hold that these wagering tax provisions are as such con-
stitutionally impermissible; we hold only that those who 
properly assert the constitutional privilege as to these 
provisions may not be criminally punished for failure 
to comply with their requirements. If, in different cir-
cumstances, a taxpayer is not confronted by substantial 
hazards of self-incrimination, or if he is otherwise out-
side the privilege’s protection, nothing we decide today 
would shield him from the various penalties prescribed 
by the wagering tax statutes.

The judgment of the Court of Appeals is
Reversed.

Mr . Just ice  Marsh all  took no part in the consid-
eration or decision of this case.

[For concurring opinion of Mr . Justi ce  Brenn an , 
see post, p. 72.]

[For concurring opinion of Mr . Justice  Stewart , see 
post, p. 76.]

[For dissenting opinion of Mr . Chief  Justi ce  War -
ren , see post, p. 77.]
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Petitioner was convicted for failure to pay the excise tax on wager-
ing and the occupational tax imposed, respectively, by 26 U. S. C. 
§§ 4401 and 4411 and for conspiracy to defraud the Government 
by evading payment of both taxes. In addition to the general 
statutory and regulatory requirements described in Marchetti v. 
United States, ante, p. 39, those liable for payment of the excise 
tax must submit monthly to the tax authorities on a special form, 
to accompany payment, detailed information concerning their 
wagering activities which the tax authorities make available to 
prosecuting officers. The Court of Appeals affirmed, rejecting 
petitioner’s contention that the charges relating to the excise tax 
violated his Fifth Amendment rights against self-incrimination. 
Petitioner has not made a similar contention concerning his con-
viction on charges involving the special occupational tax. Held:

1. The wagering excise tax provisions, which, like the provisions 
involved in Marchetti v. United States, supra, were directed almost 
exclusively to individuals inherently suspect of criminal activities, 
violated petitioner’s privilege against self-incrimination secured 
by the Fifth Amendment. Ibid. Pp. 64-69.

2. The “required records” doctrine of Shapiro v. United States, 
335 U. S. 1, cannot appropriately be applied here. Marchetti v. 
United States, supra. Pp. 67-69.

3. Restrictions upon the use by prosecuting authorities of infor-
mation obtained as a consequence of payment of the wagering 
excise tax would be inappropriate where this Court has held it 
improper to impose similar restrictions with respect to “an integral 
part” of the same system. Ibid. P. 69.

4. Since petitioner did not waive the privilege against self- 
incrimination with regard to the charges involving the occupa-
tional tax and reversal by the lower courts of his conviction 
thereon would be inevitable in the light of this case and Marchetti, 
the judgment of conviction in its entirety is reversed by this 
Court. Pp. 71-72,

358 F. 2d 154, reversed.
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Charles Alan Wright reargued the cause for petitioner. 
With him on the briefs on the reargument and on the 
original argument was James E. McLaughlin.

Francis X. Beytagh, Jr., reargued the cause for the 
United States, pro hac vice. With him on the brief on 
the reargument were Acting Solicitor General Spritzer, 
Assistant Attorney General Vinson, Beatrice Rosenberg 
and Jerome M. Feit. Jack S. Levin argued the cause for 
the United States on the original argument. On the 
brief were Solicitor General Marshall, Assistant Attorney 
General Vinson, Miss Rosenberg and Theodore George 
Gilinsky.

Mr . Justi ce  Harlan  delivered the opinion of the 
Court.

Petitioner was convicted in the United States District 
Court for the Western District of Pennsylvania of 15 
counts of willful failure to pay the excise tax imposed 
on wagering by 26 U. S. C. § 4401, four counts of willful 
failure to pay the special occupational tax imposed by 
26 U. S. C. § 4411, and one count of conspiracy to defraud 
the United States by evading payment of both taxes. 
18 U. S. C. § 371. Petitioner moved before trial to dis-
miss the counts which charged conspiracy to defraud 
and failure to pay the excise tax, asserting that payment 
would have obliged him to incriminate himself, in vio-
lation of the privilege against self-incrimination guaran-
teed by the Fifth Amendment. He reiterated this con-
tention in support of unsuccessful motions for acquittal 
after verdict and for a new trial. The Court of Appeals 
for the Third Circuit affirmed the conviction. 358 F. 
2d 154.

Petitioner did not assert below, and therefore has not 
urged here, that his privilege was violated by reason of 
his convictions for conspiracy and for failure to pay 
the special occupational tax. He has contended only
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that payment of the excise tax would have required him 
to incriminate himself, that he therefore may not prop-
erly be prosecuted for willful failure to pay the tax or 
for conspiracy to evade its payment, and that conduct 
of the trial court after submission of the case to the jury 
denied him a fair trial. We granted certiorari, 385 U. S. 
810, and the case was argued with Marchetti v. United 
States, decided today, ante, p. 39.1 For reasons which 
follow, we reverse.

I.
We turn first to petitioner’s contention that payment 

of the wagering excise tax would have compelled him to 
incriminate himself. We have summarized in Marchetti, 
supra, the various state and federal penalties which have 
been imposed upon wagering. It is enough now to reit-
erate that Pennsylvania, in which petitioner allegedly 
accepted wagers, has adopted a comprehensive statutory 
system for the punishment of gambling and ancillary 
activities. Pa. Stat. Ann., Tit. 18, §§4601-4607 (1963). 
These penalties, in combination with the federal statutes 
described in Marchetti, place petitioner entirely within 
“an area permeated with criminal statutes,” where he is 
“inherently suspect of criminal activities.” Albertson v. 
SACB, 382 U. S. 70, 79. The issues here are therefore

1 After argument, the case was returned to the calendar, and set 
for reargument at the 1967 Term, again with Marchetti, supra. 
388 U. S. 904. Counsel were asked to argue, in addition to the 
original questions, the following: “(1) What relevance, if any, has 
the required records doctrine, Shapiro n . United States, 335 
U. S. 1, to the validity under the Fifth Amendment of the obliga-
tion to pay the wagering excise tax imposed by 26 U. S. C. § 4401 ?
(2) Is satisfaction of an obligation to pay a wagering excise tax 
imposed by 26 U. S. C. §4401 conditioned upon the filing of a 
return required under 26 U. S. C. § 6011 and pertinent regulations? 
If it is not, what information, if any, must accompany the payment 
of a wagering excise tax obligation in order to extinguish the tax-
payer’s liability for that obligation?”
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whether payment of the excise tax would have provided 
information incriminating to petitioner, and, if it would 
have done so, whether petitioner is otherwise prevented 
from asserting the constitutional privilege.

The statutory scheme by which wagering is taxed is 
described in Marchetti, supra. Two additional observa-
tions are, however, required in order to assess fully the 
hazards of self-incrimination created by the wagering 
excise tax. First, those liable for payment of that tax 
are required to submit each month Internal Revenue 
Service Form 730. Treas. Reg. § 44.6011 (a)-l (a). The 
return is expressly designed for the use only of those 
engaged in the wagering business; its submission, and 
the replies demanded by each of its questions, evidence 
in the most direct fashion the fact of the taxpayer’s 
wagering activities. Although failures to pay the excise 
tax and to file a return are separately punishable under 
26 U. S. C. § 7203, the two obligations must be consid-
ered inseparable for purposes of measuring the hazards 
of self-incrimination which might stem from payment 
of the excise tax. Nothing in the pertinent statutes or 
regulations contemplates payment of the tax without 
submission of the return,2 and we are informed by the 
United States that if the return does not accompany the 
tax payment, “the money is not accepted.” Brief for 
the United States on Reargument 39, n. 35. We must 
conclude that here, as in Albertson, the validity under 
the Constitution of criminal prosecutions for willful 
failure to pay the excise tax may properly be determined 
only after assessment of the hazards of incrimination 
which would result from “literal and full compliance” 
with all the statutory requirements. 382 U. S., at 78.

2 Indeed, so far as the pertinent materials can be said to reflect 
any position, it is that a return must accompany a tax payment. 
See 26 U. S. C. §6011; Treas. Reg. §44.6011 (a)-l (a).
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Second, although there is no statutory instruction, as 
there is for the occupational tax, that state and local 
prosecuting officers be provided listings of those who 
have paid the excise tax, neither has Congress imposed 
explicit restrictions upon the use of information obtained 
as a consequence of payment of the tax. Moreover, it 
appears that the Revenue Service, evidently acting under 
the authority of certain general statutory provisions,3 
has undertaken to tender this information to interested 
prosecuting authorities.4 We can only conclude that 
those liable for payment of the excise tax reasonably may 
expect that information obtainable from its payment, or 
from submission of Form 730, will ultimately be proffered 
to state and federal prosecuting officers.

In these circumstances, it would be impossible to say 
that the hazards of incrimination which stem from the 
obligation to pay the excise tax and to file Form 730 are 
“imaginary and unsubstantial.” Reg. v. Boyes, 1 B. & S. 
311, 330; Brown v. Walker, 161 U. S. 591, 599-600. 
The criminal penalties for wagering with which peti-
tioner is threatened are scarcely “remote possibilities 
out of the ordinary course of law,” Heike v. United 
States, 227 U. S. 131, 144; yet he is obliged, on pain 
of criminal prosecution, to provide information which

3 The United States has suggested that the Commissioner has 
authority to make information obtained as a result of the excise 
tax available to prosecuting officers under 26 U. S. C. § 6103, 
5 U. S. C. §§22, 1002 (c), and Treas. Reg. §§ 601.702 (a) (3) 
and (d). Brief for the United States on the original argument, 
p. 14, n. 10. But see Transcript of Record 101-102.

4 See State v. Mills, 229 La. 758, 86 So. 2d 895; State v. Baum, 
230 La. 247, 88 So. 2d 209; Boynton v. State, 75 So. 2d 211, 213; 
United, States v. Whiting, 311 F. 2d 191, 193. And see Caplin, The 
Gambling Business and Federal Taxes, 8 Crime & Delin. 371, 372. 
Further, we note that the United States has acknowledged the 
“limited availability” of the excise tax returns, “in certain circum-
stances,” to state and local officials. Brief on Reargument 33, n. 30.
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would readily incriminate him, and which he may rea-
sonably expect would be provided to prosecuting author-
ities. These hazards of incrimination can only be char-
acterized as “real and appreciable.” Reg. v. Boyes, 
supra, at 330; Brown v. Walker, supra, at 599-600. 
Moreover, unlike the income tax return at issue in United 
States v. Sullivan, 274 U. S. 259, petitioner’s submission 
of an excise tax payment, and his replies to the questions 
on the attendant return, would directly and unavoidably 
have served to incriminate him; his claim of privilege as 
to the entire tax payment procedure was therefore neither 
“extreme” nor “extravagant.” Compare, id., at 263.

We are thus obliged to inquire whether petitioner is 
otherwise foreclosed from asserting the constitutional 
privilege. For reasons indicated in Marchetti, supra, 
we have found nothing in United States v. Kahriger, 
345 U. S. 22, or Lewis n . United States, 348 U. S. 419, 
which now warrants the exclusion of this situation from 
the privilege’s protection.5 It need only be added that 
the requirements associated with the excise tax are di-
rected wholly to past and present wagering 'activities; 
they lack even the illusory prospectivity which char-
acterizes the special occupational tax and registration 
requirements.

Similarly, we have concluded that the “required rec-
ords” doctrine, Shapiro v. United States, 335 U. S. 1, 
cannot be appropriately applied to these circumstances. 
See generally Marchetti v. United States, supra. The 
premises of the doctrine, as it is described in Shapiro, 
are evidently three: first, the purposes of the United

5 It is useful to note that the validity under the Fifth Amendment 
of the wagering excise tax was not at issue in either Kahriger or 
Lewis; Lewis involved an information which charged a willful failure 
to pay the occupational tax, and Kahriger an information which 
charged willful failures both to register and to pay the occupational 
tax.
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States’ inquiry must be essentially regulatory; second, 
information is to be obtained by requiring the preserva-
tion of records of a kind which the regulated party has 
customarily kept; and third, the records themselves must 
have assumed “public aspects” which render them at 
least analogous to public documents. There is no need 
for present purposes to examine the relative significance 
of these three factors, or to undertake to define more 
specifically their incidents, for both the first and third 
factors are plainly absent from this case.

Here, as in Marchetti, the statutory obligations are 
directed almost exclusively to individuals inherently sus-
pect of criminal activities. The principal interest of 
the United States must be assumed to be the collection 
of revenue, and not the prosecution of gamblers, United 
States v. Calamaro, 354 U. S. 351, 358; but we cannot 
ignore either the characteristics of the activities about 
which information is sought, or the composition of the 
group to which the inquiries are made. These collateral 
circumstances, in combination with Congress’ apparent 
wish that any information obtained as a consequence 
of the wagering taxes be made available to prosecuting 
authorities, readily suffice to distinguish these require-
ments from those at issue in Shapiro. Moreover, the 
information demanded here lacks every characteristic of 
a public document. No doubt it is desired by the United 
States, but we have concluded, for reasons indicated in 
Marchetti, that this alone does not render information 
“public,” and thus does not deprive it of constitutional 
protection.

We must note that the pertinent Treasury regulations 
provide that the replies to the questions included on 
Form 730 are to be compiled each month “from the daily 
records required by §§ 44.4403-1 and 44.6001-1.” Treas. 
Reg. § 44.6011 (a)-l (a). It might therefore be ar-
gued that Form 730 is merely a monthly abstract of



GROSSO v. UNITED STATES. 69

62 Opinion of the Court.

records essentially similar to those required to be pre-
served by the regulations in Shapiro. The difficulties 
with this argument are two. First, it is scarcely plain 
that the records required here are “of the same kind [the 
taxpayer] has customarily kept.” 335 U. S., at 5, n. 3. 
Second, and more important, there are, as we have indi-
cated, other points of significant dissimilarity between 
this situation and that in Shapiro. We have concluded 
that in combination these points of difference preclude 
any appropriate application to these circumstances of the 
“required records” doctrine.

Finally, as in Marchetti, we have been urged by the 
United States to permit continued enforcement of the 
wagering excise tax requirements by imposing restrictions 
upon the use by state and federal authorities of informa-
tion obtained as a consequence of payment of the tax. 
We recognize that § 6107 (see Marchetti, supra, at 59, 
n. 15) is not by its terms applicable to the excise tax, 
and that there is no similar statutory obligation that the 
Commissioner provide prosecutors with listings of those 
who have paid the excise tax. Nonetheless, it would 
be inappropriate to impose such restrictions upon one 
portion of a statutory system, when we have concluded 
that it would be improper, for reasons discussed in Mar-
chetti, to do so upon “an integral part”6 of the same 
system. We therefore decline to impose the restrictions 
urged by the United States.

II.
There remain for disposition the substantive counts 

for willful failure to pay the occupational tax, and the 
count for conspiracy to defraud.7 The latter was bot-

6 H. R. Rep. No. 586, 82d Cong., 1st Sess., 60.
7 Section 4411 provides that the occupational tax must be paid 

“by each person who is liable for tax under section 4401” and by 
each person who receives wagers for one liable under §4401. It 
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tomed on allegations that petitioner had conspired to 
evade payment both of the excise tax and of the occu-
pational tax. Petitioner has consistently contended that 
the constitutional privilege should have prevented his 
conviction on the conspiracy count, evidently on the basis 
that, insofar as it is founded on his failure to pay the 
excise tax, this count raises questions identical with 
those presented by the substantive counts for failure 
to pay that tax. We agree, and conclude that a tax-
payer may not be convicted of conspiracy to evade pay-
ment of the tax, if the constitutional privilege would 
properly prevent his conviction for willful failure to pay 
it. Cf. Marchetti v. United States, supra, at 60-61.

Petitioner has not, however, asserted a claim of priv-
ilege either as to the counts which charged willful failure 
to pay the occupational tax, or as to the allegation that 
he conspired to evade payment of the occupational tax.8

might therefore be argued that since petitioner is entitled to claim 
the constitutional privilege in defense of a prosecution for willful 
failure to pay the excise tax, he is thereby freed from liability 
for the occupational tax. We cannot accept such an argument. We 
do not hold today either that the excise tax is as such constitu-
tionally impermissible, or that a proper claim of privilege extin-
guishes liability for taxation; we hold only that such a claim of 
privilege precludes a criminal conviction premised on failure to 
pay the tax.

8 It should be noted that petitioner’s trial counsel did once assert, 
in colloquy with the trial judge, that “We contended and have always 
contended—and if required to go on appeal will continue to con-
tend—that the requirements of this Act in requiring you to pay 
this excise tax and take out the stamp are a violation of the privi-
lege against self incrimination.” The court then inquired, “You are 
raising the Constitutional question of the validity of the law?” 
Petitioner’s counsel replied, “That is right.” Transcript of Rec-
ord 33. Petitioner did not, however, challenge his obligation to 
pay the occupational tax either in any of his various motions or 
in any of his other arguments, here or in the courts below.
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Given the decisions of this Court in Kahriger and Lewis, 
supra, which were on the books at the time of peti-
tioner’s trial, and left untouched by Albertson v. SACB, 
supra, we are unable to view his failure to present 
this issue as an effective waiver of the constitutional 
privilege. By the same token, we do not think that we 
can well reach these counts on the theory of “plain 
error.”

It might, therefore, be thought that the proper dis-
position of the substantive occupational tax counts, and 
of the portion of the conspiracy count concerned with 
the occupational tax, would be to vacate, rather than 
to reverse, the judgments of conviction, and to return the 
case to the lower courts for further proceedings consist-
ent with our opinions in this case and in Marchetti.

We think, however, that a different course is indicated. 
Under 28 U. S. C. § 2106 9 we have power to dispose of 
this case “as may be just under the circumstances.” See 
Yates v. United States, 354 U. S. 298, 327-331. Since 
the record is barren of any evidence on which a finding 
of waiver of the privilege against self-incrimination 
might properly be predicated, and since, absent such a 
waiver, reversal of the conviction would be inevitable 
in light of our holdings today in this case and in Mar-
chetti, we consider that the entire case should now be 
finally disposed of at this level. In the special circum-
stances presented, this course seems to us to be dictated 
by considerations of sound judicial administration, in

9 Section 2106 provides that “The Supreme Court . . . may affirm, 
modify, vacate, set aside or reverse any judgment, decree, or order of 
a court lawfully brought before it for review, and may remand the 
cause and direct the entry of such appropriate judgment, decree, or 
order, or require such further proceedings to be had as may be 
just under the circumstances.”
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order to obviate further and entirely unnecessary pro-
ceedings below.10 Cf. Yates v. United States, supra.

Accordingly, the judgment of the Court of Appeals is 
reversed in its entirety.

It is so ordered.

Mr . Justi ce  Marshall  took no part in the considera-
tion or decision of this case.

Mr . Just ice  Brennan , concurring.*
I join the opinions of the Court in these cases. I write 

only to emphasize why, in my view, nothing we decide 
or say today in any wise impairs or modifies United 
States v. Sullivan, 274 U. S. 259, and Shapiro v. United 
States, 335 U. S. 1.

The privilege against self-incrimination does not bar 
the Government from establishing every program or 
scheme featured by provisions designed to secure infor-
mation from citizens to accomplish proper legislative 
purposes. Congress is assuredly empowered to construct 
a statutory scheme which either is general enough to 
avoid conflict with the privilege, or which assures the 
necessary confidentiality or immunity to overcome the 
privilege. See Adams v. Maryland, 347 U. S. 179; Reina 
v. United States, 364 U. S. 507. True, some of the values 
protected by the self-incrimination guaranty may well 
be affected to an extent by any enforced system of in-
formation gathering based upon individual participation, 
see Murphy n . Waterfront Commission, 378 U. S. 52, 55, 
but it is clear that the scope of the privilege does not 
coincide with the complex of values it helps to protect.

10 In light of this disposition, we find it unnecessary to reach peti-
tioner’s alternative contention, that conduct of the trial judge after 
submission of the case to the jury prevented a fair trial.

*[This opinion applies also to No. 2, Marchetti v. United States, 
ante, p. 39.]
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Despite the impact upon the inviolability of the human 
personality, and upon our belief in an adversary system 
of criminal justice in which the Government must pro-
duce the evidence against an accused through its own 
independent labors, the prosecution is allowed to obtain 
and use evidence offered by the accused “in the unfet-
tered exercise of his own will,” Malloy v. Hogan, 378 
U. S. 1, 8, and evidence which although compelled is 
generally speaking not “testimonial,” Schmerber n . Cali-
fornia, 384 U. S. 757, 761. Moreover, by the simple 
expedient of granting appropriate immunity the Govern-
ment is able to surmount entirely the self-incrimination 
barrier, despite the value of privacy that provision is 
intended to protect.

United States v. Sullivan, supra, makes clear that an 
individual is not exempted, by the fact that he may be 
privileged to refuse to answer some questions, from a 
requirement, “directed at the public at large,” of filing an 
income tax return exclusively containing questions “neu-
tral on their face.” Albertson v. SACB, 382 U. S. 
70, 79. Shapiro v. United States, supra, involved a 
similar situation; it involved a record-keeping require-
ment pursuant to a neutral governmental system of price 
regulation.

On the other hand, we know that where the govern-
mental scheme clearly evidences the purpose of gathering 
information from citizens in order to secure their con-
viction of crime, it contravenes the privilege. Thus in 
Albertson v. SACB, supra, we held invalid both the 
requirement that Communist Party members file a regis-
tration form and that they complete and file a registra-
tion statement under the Subversive Activities Control 
Act of 1950. We distinguished Sullivan, stating that the 
questions on the forms in Albertson “are directed at a 
highly selective group inherently suspect of criminal 
activities,” and that the privilege is asserted, not “in
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an essentially non-criminal and regulatory area of in-
quiry, but against an inquiry in an area permeated with 
criminal statutes, where response to any of the form’s 
questions in context might involve the petitioners in 
the admission of a crucial element of a crime.” Id., at 79.

The cases before us present a statutory system con-
demned by Albertson. The wagering excise tax, the 
occupational tax, and the registration requirement are 
only parts of an interrelated statutory system for taxing 
illegal wagers. Whatever else Congress may have meant 
to achieve, an obvious purpose of this statutory system 
clearly was to coerce evidence from persons engaged in 
illegal activities for use in their prosecution. See United 
States v. Kahriger, 345 U. S. 22, 37 (Frankfurter, J., 
dissenting).

The Court’s opinions fully establish the statutory 
system’s impermissible invasions of the privilege. In-
deed, 26 U. S. C. § 4401 should create substantial suspi-
cion on privilege grounds simply because it is an excise 
tax upon persons “engaged in the business of accepting 
wagers” or who conduct “any wagering pool or lottery.” 
The persons affected by this language are a relatively 
small group, many of whom are engaged in activities 
made unlawful by state and federal statutes. But § 4401 
is actually even more directly confined to that group. 
Section 4402 (1) exempts from the tax wagers placed with 
a parimutuel wagering enterprise “licensed under State 
law,” and § 4421 defines “wager” to exclude most 
forms of unorganized gambling such as dice and poker, 
and defines “lottery” to exclude commonly played games 
such as bingo and drawings conducted by certain tax- 
exempt organizations. The effect of these exceptions is 
to limit the wagering excise tax under § 4401 almost 
exclusively to illegal, organized gambling.

Moreover, the code contemplates extensive record-
keeping reporting by persons obligated to pay the tax.
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But these are records and reports which would incrim-
inate overwhelmingly. Section 6011 (a) requires any 
person liable to pay a tax to file a return in accordance 
with the forms and regulations promulgated by the 
Secretary or his delegate. The regulations promulgating 
record-keeping requirements and the requirement that 
taxpayers make a monthly return on Form 730, Treas. 
Reg. §44.6011 (a)-l(a), were therefore formulated pur-
suant to specific congressional authority. That the re-
turn is intended to be a part of the wagering tax 
obligation is clear from the face of the return itself. 
Immediately under Form 730’s title “TAX ON WAGER-
ING” is a reference to “(Section 4401 of the Internal 
Revenue Code),” and in at least three places the re-
turn indicates that “this form must be filed, with remit-
tance, with the District Director of Internal Revenue.” f 
(Emphasis added.)

Thus § 4401 requires that taxpayers send the Govern-
ment every month both the tax due and the completed 
Form 730. That much can start them on the road to 
prison. The Service then is free to take various steps to 
assure that it does. It may investigate such taxpayers. 
It may subpoena taxpayers’ records to ascertain whether 
the payments are accurate. It can and does pass on for 
use by prosecuting authorities the facts of payments and 
filing and any other evidence uncovered. These many, 
substantial dangers easily satisfy the test for incrimi-
nation fashioned by our cases.

Of course the privilege does not guarantee anonymity. 
The question in these cases, however, is not whether all 
governmental programs which require citizens to expose

tThe instructions on Form 730 state that the “[r]etum, with 
remittance, covering the tax due under section 4401 for any cal-
endar month must be in the hands of the District Director . . . 
on or before the last day of the succeeding month . . . .”
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their identity are invalid, but whether this statutory sys-
tem, designed primarily for and utilized to pierce the ano-
nymity of citizens engaged in criminal activity, is invalid. 
The privilege does guarantee anonymity from inquiries 
so designed, when the risks are not wholly fanciful. And 
the risks here are obvious and real. A list of persons 
who comply with § 4401 every month is invaluable to 
prosecuting authorities. It must frequently provide the 
clinching link in the chain of conviction.

We must take this statute as it is written and as it has 
been applied. Both the statute and the practice under it 
clearly further a congressional purpose to gather evidence 
from citizens in order to secure their conviction of crime. 
There undoubtedly will be other statutes and practices as 
to which this determination will be more difficult to make. 
These cases, however, present a statutory system mani-
festing a patent violation of the privilege. That system 
must be dealt with uncompromisingly to protect against 
encroachment of the privilege and to encourage legislative 
care and concern for its continuing vitality.

Mr . Justice  Stew art , concurring.*
If we were writing upon a clean slate, I would agree 

with the conclusion reached by The  Chief  Justic e in 
these cases.1 For I am convinced that the Fifth Amend-
ment’s privilege against compulsory self-incrimination 
was originally meant to do no more than confer a testi-
monial privilege upon a witness in a judicial proceeding.2 
But the Court long ago lost sight of that original mean-

*[This opinion applies also to No. 2, Marchetti v. United States, 
ante, p. 39.]

1 And in Haynes v. United States, post, p. 85.
2 That, after all, is what the clause says:
“No person . . . shall be compelled in any criminal case to be a 

witness against himself . . .
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ing. In the absence of a fundamental re-examination of 
our decisions, the most relevant recent one being Albert-
son v. SACB, 382 U. S. 70, I am compelled to join the 
opinions and judgments of the Court.

Mr . Chief  Justice  Warren , dissenting.*
The Court today strikes down as unconstitutional a 

statutory scheme enacted by Congress to make effective 
and enforceable taxes imposed on wagers and the occupa-
tion of gambling. In so doing, it of necessity overrules 
United States v. Kahriger, 345 U. S. 22 (1953), and Lewis 
v. United States, 348 U. S. 419 (1955). I cannot agree 
with the Court’s conclusion on the constitutional ques-
tions presented, and I would affirm the convictions in 
these two cases on the authority of Kahriger and Lewis.

In addition to being in disagreement with the Court on 
the result it reaches in these cases, I am puzzled by the 
reasoning process which leads it to that result. The 
Court professes to recognize and accept the power of 
Congress legitimately to impose taxes on activities which 
have been declared unlawful by federal or state statutes. 
Yet, by its sweeping declaration that the congressional 
scheme for enforcing and collecting the taxes imposed on 
wagers and gamblers is unconstitutional, the Court has 
stripped from Congress the power to make its taxing 
scheme effective. A reading of the registration require-
ment of 26 U. S. C. § 4412, as implemented by Internal 
Revenue Service Form 11-C, reveals that the'informa-
tion demanded of gamblers is no more than is necessary 
to assure that the tax-collection process will be effective. 
Registration of those liable for special taxes is a common 
and integral feature of the tax laws. See 26 U. S. C.

*[This opinion applies also to No. 2, Marchetti v. United States, 
ante, p. 39.]
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§ 7011? So also is the requirement of public disclosure? 
And the reach of the registration and disclosure require-
ments extends to both lawful and unlawful activities. 
Because registration and disclosure are so pervasive in 
the Internal Revenue Code, it is clear that such require-
ments have been imposed by Congress to aid in the col-
lection of taxes legitimately levied. Because most forms 
of gambling have been declared illegal in this country, 
gamblers necessarily operate furtively in the dark shad-
ows of the underworld. Only by requiring that such 
individuals come forward under pain of criminal sanc-
tions and reveal the nature and scope of their activities 
can Congress confidently expect that revenue derived 
from that outlawed occupation will be subject to the 
legitimate reach of the tax laws. Indeed, it seems to me 
that the very secrecy which surrounds the business of 
gambling demands disclosure. Those legislative com-
mittees and executive commissions which have studied 
the problems of illicit gambling activities have found 
it impossible to determine with any precision the gross 
revenues derived from that business. For example, the 
President’s Commission on Law Enforcement and Ad-
ministration of Justice reported:

“There is no accurate way of ascertaining orga-
nized crime’s gross revenue from gambling in the 
United States. Estimates of the annual intake have 
varied from $7 to $50 billion. . . . While the Com-

1 It is true that the Internal Revenue Code also imposes special 
registration requirements in connection with some of the special taxes. 
See the registration sections collected in 26 U. S. C. § 7012. How-
ever, the special registration requirements differ only in degree, and 
not in kind, from the provisions of § 7011.

2 Among the more general public disclosure provisions of the 
Revenue Code are § 6103 (f) (list of taxpayers); § 6104 (returns of 
certain tax-exempt organizations); and § 6105 (lists of those who 
have been granted excess profit relief).
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mission cannot judge the accuracy of these figures, 
even the most conservative estimates place substan-
tial capital in the hands of organized crime leaders.” 
President’s Commission on Law Enforcement and 
Administration of Justice, Task Force Report: 
Organized Crime 3 (1967).3

The Commission’s observation is doubly revealing. It 
shows that the business of gambling is a lucrative revenue 
source. And it demonstrates the need for an enforceable 
disclosure device, such as the registration requirement 
of § 4412, if the revenue potential is to be realized. No 
one denies that the disclosures demanded by § 4412 can 
also be useful to law enforcement officials and that the 
very process of disclosure may have a regulatory effect 
on gamblers and their operations.4 But this Court has

3 Other reports are similarly indefinite concerning the precise 
amount of revenue realized by organized crime from illicit gambling 
operations. Thus, a Senate report could be no more exact than to 
describe unlawful gambling activities as “a multibillion dollar 
racket.” Permanent Subcommittee on Investigations of the Senate 
Committee on Government Operations, Gambling and Organized 
Crime, S. Rep. No. 1310, 87th Cong., 2d Sess., 43 (1962). The 
President’s Commission on Crime in the District of Columbia 
reported that “over 100 million dollars is bet annually on 'numbers’ 
and sports events” in the Washington metropolitan area. The Com-
mission relied for its figures on information supplied by Sheldon S. 
Cohen, Commissioner of Internal Revenue. Report of the Presi-
dent’s Commission on Crime in the District of Columbia 112 (1966).

4 Investigations by congressional committees have established that 
gambling revenue provides a principal source of revenue for organized 
crime in this country. See S. Rep. No. 1310, 87th Cong., 2d Sess., 
43 (1962); S. Rep. No. 141, 82d Cong., 1st Sess., 11 (1951). Some 
congressmen may well have been motivated by a desire to control 
and curtail organized crime in enacting the tax laws challenged in 
these cases. However, it is not the task of this Court to examine 
such motives in ruling on the constitutionality of such laws, and the 
Court today has wisely declined to engage in any motive-searching 
inquiries.
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repeatedly recognized that “a tax is not any the less a 
tax because it has a regulatory effect.” Sonzinsky v. 
United States, 300 U. S. 506, 513 (1937). See also 
License Tax Cases, 5 Wall. 462 (1867).

In declaring the registration requirements of § 4412 
invalid, the Court places principal reliance on Albertson 
v. SACB, 382 U. S. 70 (1965). But there is a critical 
distinction between that case and the cases decided 
today. In Albertson, the Court dealt with a registration 
requirement which clashed head-on with protected First 
Amendment rights and which could be viewed as serving 
no substantial governmental purpose in light of the cur-
tailment of those rights.5 These elements are notably 
lacking in the cases decided today. The occupation of 
gambling can in no sense be called a “protected” activity. 
The only claim that those engaged in gambling make is 
that they are somehow entitled to have their activities 
shrouded in secrecy and shielded from disclosure. Noth-
ing in the Constitution compels such a result. And there 
is clearly a legitimate tax purpose in demanding that 
gamblers make the disclosures required by § 4412 and 
Form 11-C. Disclosure by means of registration is rou-
tinely required under the tax laws of those engaged in 
legitimate and lawful business enterprises. See, e. g., 
26 U. S. C. §§ 4101, 4222, 5502, 5802. Cf. Shapiro n . 
United States, 335 U. S. 1 (1948). To relieve gamblers 
of the registration requirement is to create for those

51 recognize that Albertson was decided on Fifth Amendment 
grounds without reaching the petitioners’ First Amendment claims. 
382 U. S., at 73-74 and n. 6. However, in applying the Albertson 
holding to the facts of these cases, it cannot be overlooked that the 
registration requirement in Albertson was directed at the petitioners’ 
organizational affiliations which were arguably protected by the 
First Amendment. See United States v. Robel, 389 U. S. 258 (1967). 
There is no such First Amendment issue lurking in the cases decided 
today. The operative fact upon which the registration requirement 
of § 4412 depends is an individual’s status as a gambler.
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engaged in that occupation a special constitutional 
privilege of nonregistration.

In view of these considerations, I cannot understand 
why the Court today finds it necessary to strike down the 
registration requirement of § 4412 directed at those who 
derive their income from gambling. What seems to 
trouble the Court is not that registration is required but 
that the information obtained through the registration 
requirement is turned over by federal officials, under the 
statutory compulsion of 26 U. S. C. § 6107,6 to state 
prosecutors to aid them in the enforcement of state gam-
bling laws. If that is the source of the Court’s Fifth 
Amendment concern, then constitutional adjudication 
demands that the provisions of § 6107 be the focus of the 
Court’s decision. It does not seem reasonable to me to 
rule that, because information derived from the registra-
tion provisions of § 4412 must be made available to state 
prosecutors under § 6107, the registration requirements 
suffer from a fatal constitutional infirmity, even though 
§ 4412 is a necessary and proper means of assuring that 
the occupational tax on gamblers will be enforceable. 
Certainly no Fifth Amendment issue arises from the fact 
of registration until an effort is made to use the registra-
tion procedure in aid of criminal prosecution. To the 
extent that the disclosure requirements of § 6107 would 
raise a Fifth Amendment problem because some of the 
names on the public list have admitted unlawful activi-
ties, that statutory provision is severable for purposes of 
constitutional adjudication. In fact, in the Internal 
Revenue Code itself, Congress has specifically enacted a 
severability clause. Section 7852 (a) of Title 26 pro-

6 The Court points out in Grosso v. United States that the dis-
closure requirements of § 6107 do not extend to the excise tax pro-
visions of § 4401. But, by administrative practice, the identity of 
those who pay the excise tax on wagers is made known to state 
prosecuting officials. Ante, at 66.
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vides: “If any provision of this title, or the application 
thereof to any person or circumstances, is held invalid, 
the remainder of the title, and the application of such 
provision to other persons or circumstances, shall not be 
affected thereby.” That clause represents a clear statu-
tory command to this Court to wield its constitutional 
knife surgically, concentrating on the suspect provisions 
of § 6107 rather than bludgeoning the entire taxing 
scheme. The Court cannot evade this constitutional and 
statutory duty, as it seems to do, by labeling every pro-
vision of the wagering tax statutes as “interrelated” or 
“integral.”

There is no such narrow focus to the Court’s approach 
to these two cases. In fact, the Court impliedly rejects 
such an approach in dealing with the Government’s sug-
gestion that the taxing scheme at issue be saved from 
constitutional interment by imposing a use restriction on 
the information derived from registration under § 4412. 
Cf. Murphy v. Waterfront Commission, 378 U. S. 52 
(1964). The Court finds such a limitation unacceptable 
because the legislative history of the wagering tax system 
reveals a congressional purpose to make available to 
state and local law enforcement officials the disclosures 
made through registration. The Court reasons that to 
impose the use restriction would be to defeat the con-
gressional purpose, and it finds the suggested saving de-
vice unacceptable. But realistically the Court’s sweep-
ing constitutional ruling has the effect of frustrating two 
congressional purposes—the disclosure purpose and the 
revenue purpose. Such a result can hardly be justified 
on the ground of according a congressional purpose the 
deference due it by this Court. Conceding that the 
statutory scheme is intended to assist law enforcement, 
the fact that taxes in the sum of $115,000,000 have flowed 
from the wagering tax scheme to the Treasury in the 
past several years is convincing evidence of a legitimate
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tax purpose. The congressional intent to assist law 
enforcement should not be the excuse for frustrating 
the revenue purpose of the statutes before the Court. 
Regardless of legislative intent, this Court has in the 
past refused “to formulate a rule of constitutional law 
broader than is required.” Garner v. Louisiana, 368 U. S. 
157, 163 (1961); cf. Kennedy v. Mendoza-Martinez, 372 
U. S. 144, 186, n. 43 (1963). This principle should 
prevail in this case where the Act has the wholesome 
objective of devising workable procedures to assure that 
gamblers will pay the same taxes on their profits as other 
citizens are compelled to pay.

I apprehend that the Court, by unnecessarily sweeping 
within its constitutional holding the registration require-
ments of § 4412, is opening the door to a new wave of at-
tacks on a number of federal registration statutes when-
ever the registration requirement touches upon allegedly 
illegal activities. As I noted above, registration is a com-
mon feature attached to a number of special taxes imposed 
by Title 26. For example, the following provisions im-
pose special registration requirements: § 4101 (those sub-
ject to the tax on petroleum products); § 4222 (registra-
tion regarding certain tax-free sales by manufacturers); 
§ 4722 (those engaged in dealing in narcotic drugs); 
§ 4753 (those who deal in marihuana); § 4804 (d) 
(manufacturers of white phosphorous matches); §§ 5171- 
5172 (registration of distilleries); § 5179 (registration of 
stills); § 5502 (manufacturers of vinegar); § 5802 (im-
porters, manufacturers, and dealers in firearms). And 
§ 7011 imposes a general registration requirement on all 
those liable for other special taxes.7 Heretofore this

7 For example, the following sections impose occupational taxes 
and subject the taxpayer to the registration requirements of § 7011: 
§ 4461 (those who maintain for use or permit use of coin-operated 
amusement or gaming devices); §§4721 and 4702 (a)(2)(C) (those 
who deal in narcotic drugs); § 4751 (dealers in marihuana); § 4821 
(manufacturers or dealers in renovated or adulterated butter); 
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Court has consistently upheld the validity of such regis-
tration requirements, without regard to the legality of 
the activity being taxed. United States v. Sanchez, 340 
U. S. 42 (1950) (26 U. S. C. §4753); Sonzinsky v. 
United States, 300 U. S. 506 (1937) (26 U. S. C. § 5841); 
Nigro v. United States, 276 U. S. 332 (1928) (26 U. S. C. 
§ 4722). The implications of the Court’s decisions today 
also extend beyond the tax statutes. For example, the 
statute requiring narcotics addicts and violators to regis-
ter whenever they enter or leave the country, 18 U. S. C. 
§ 1407, can now be expected to come under attack. My 
concern that such registration requirements will now 
come under attack is not imaginary. This very day the 
Court, adhering to its decisions in Marchetti and Grosso, 
declares unconstitutional in Haynes v. United States, 
post, p. 85, 26 U. S. C. § 5851, which makes unlawful 
the possession of a firearm not registered under § 5841.8 
The impact of that decision on the efforts of Congress to 
enact much-needed federal gun control laws is not con-
sistent with national safety. In my view, the Court has 
failed to take account of these relevant implications in 
the very broad holdings of today’s decisions.

§4841 (manufacturers or dealers in filled cheese); §5081 (those 
who rectify distilled spirits or wines); § 5091 (brewers of beer); 
§5101 (manufacturers of stills); and §5111 (wholesale dealers in 
liquors, wines, and beer); § 5121 (retail dealers in liquors, wines, and 
beer); and § 5801 (dealers in certain firearms). The registration 
requirement applies uniformly to those engaged in such occupa-
tions lawfully and those whose activities would make them liable 
to criminal penalties.

8 The petition for a writ of certiorari in Haynes was filed on 
March 11, 1967, almost a year after this Court granted a writ of 
certiorari in Costello v. United States (the companion case to 
Marchetti). In granting the writ, the Court stipulated as the sole 
question in Costello whether Kahriger and Lewis should be over-
ruled. 383 U. S. 942. There can be little doubt that the Court’s 
specification of the question for argument in Costello prompted 
the Fifth Amendment challenge in Haynes.
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THE FIFTH CIRCUIT.

No. 236. Argued October 11, 1967.—Decided January 29, 1968.

Petitioner was charged by information with violating 26 U. S. C. 
§ 5851 (part of the National Firearms Act, an interrelated statu-
tory system for the taxation of certain classes of firearms used 
principally by persons engaged in unlawful activities) by know-
ingly possessing a defined firearm which had not been registered 
as required by 26 U. S. C. §5841. Section 5841 obligates the 
possessor of a defined firearm to register the weapon, unless he 
made it or acquired it by transfer or importation, and the Act’s 
requirements as to transfers, makings and importations “were 
complied with.” Section 5851 declares unlawful the possession 
of such firearm which has “at any time” been transferred or made 
in violation of the Act, or which “has not been registered as 
required by section 5841.” Additionally, §5851 provides that 
“possession shall be deemed sufficient evidence to authorize con-
viction, unless the defendant explains such possession to the satis-
faction of the jury.” Petitioner moved before trial to dismiss the 
charge, sufficiently asserting that § 5851 violated his privilege 
against self-incrimination guaranteed by the Fifth Amendment. 
The motion was denied, petitioner pleaded guilty, and his con-
viction was affirmed by the Court of Appeals. Held:

1. Congress, subject to constitutional limitations, has authority 
to regulate the manufacture, transfer, and possession of firearms, 
and may tax unlawful activities. Pp. 90, 98.

2. Petitioner’s conviction under § 5851 for possession of an 
unregistered firearm is not properly distinguishable from a con-
viction under § 5841 for failure to register possession of a firearm, 
and both offenses must be deemed subject to any constitutional 
deficiencies arising under the Fifth Amendment from the obliga-
tion to register. Pp. 90-95.

3. A proper claim of the privilege against self-incrimination pro-
vides a full defense to prosecutions either for failure to register 
under § 5841 or for possession of an unregistered firearm under 
§ 5851. Pp. 95-100.

4. Restrictions upon the use by federal and state authorities of 
information obtained as a consequence of the registration require-
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ment, suggested by the Government, is not appropriate. Mar-
chetti v. United States, ante, p. 39, and Grosso v. United States, 
ante, p. 62. Pp. 99-100.

5. Since any proceeding in the District Court upon a remand 
must inevitably result in the reversal of petitioner’s conviction, 
it would be neither just nor appropriate to require such needless 
action and accordingly the judgment is reversed. Pp. 100-101. 

372 F. 2d 651, reversed.

Charles Alan Wright argued the cause for petitioner. 
With him on the brief was Ernest E. Figari, Jr.

Harris Weinstein argued the cause for the United 
States. With him on the brief were Acting Solicitor 
General Spritzer, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Kirby W. Patterson.

Mr . Justice  Harlan  delivered the opinion of the 
Court.

Petitioner was charged by a three-count information 
filed in the United States District Court for the North-
ern District of Texas with violations of the National 
Firearms Act. 48 Stat. 1236. Two of the counts were 

•subsequently dismissed upon motion of the United States 
Attorney. The remaining count averred that petitioner, 
in violation of 26 U. S. C. § 5851, knowingly possessed 
a firearm, as defined by 26 U. S. C. § 5848 (1), which 
had not been registered with the Secretary of the Treas-
ury or his delegate, as required by 26 U. S. C. § 5841. 
Petitioner moved before trial to dismiss this count, evi-
dently asserting that § 5851 violated his privilege against 
self-incrimination, as guaranteed by the Fifth Amend-
ment.1 The motion was denied, and petitioner thereupon

1 Petitioner’s motion asserted merely that § 5851 was “unconsti-
tutional,” and the order denying the motion does not indicate more 
precisely the substance of petitioner’s contentions. His subsequent 
arguments, both in the courts below and here, have, however, con-
sistently asserted a claim of the constitutional privilege. No sug-
gestion is made by the Government that the claim of privilege was 
not sufficiently made.
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entered a plea of guilty.2 The judgment of conviction 
was affirmed by the Court of Appeals for the Fifth Cir-
cuit. 372 F. 2d 651. We granted certiorari to examine 
the constitutionality under the Fifth Amendment of 
petitioner’s conviction. 388 U. S. 908. For reasons 
which follow, we reverse.

I.
Section 58513 forms part of the National Firearms 

Act, an interrelated statutory system for the taxation of 
certain classes of firearms. The Act’s requirements are 
applicable only to shotguns with barrels less than 18 
inches long; rifles with barrels less than 16 inches long; 
other weapons, made from a rifle or shotgun, with an 
overall length of less than 26 inches; machine guns and 
other automatic firearms; mufflers and silencers; and 
other firearms, except pistols and revolvers, “if such 
weapon is capable of being concealed on the person . ..
26 U. S. C. § 5848 (1); Treas. Reg. § 179.20, 26 CFR 
§ 179.20. These limitations were apparently intended to 
guarantee that only weapons used principally by persons 
engaged in unlawful activities would be subjected to 
taxation.4

2 Petitioner’s plea of guilty did not, of course, waive his previous 
claim of the constitutional privilege. See, e. g., United States v. Ury, 
106 F. 2d 28.

3 The section provides that “It shall be unlawful for any person 
to receive or possess any firearm which has at any time been trans-
ferred in violation of sections 5811, 5812 (b), 5813, 5814, 5844, or 
5846, or which has at any time been made in violation of section 
5821, or to possess any firearm which has not been registered as 
required by section 5841. Whenever on trial for a violation of 
this section the defendant is shown to have or to have had possession 
of such firearm, such possession shall be deemed sufficient evidence 
to authorize conviction, unless the defendant explains such possession 
to the satisfaction of the jury.”

4 The views of a subsequent Congress of course provide no con-
trolling basis from which to infer the purposes of an earlier Congress. 
See Rainwater v. United States, 356 U. S. 590, 593; United States v. 
Price, 361 U. S. 304, 313. Nonetheless, it is pertinent to note that 
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Importers, manufacturers, and dealers in such fire-
arms are obliged each year to pay special occupational 
taxes, and to register with the Secretary of the Treasury 
or his delegate. 26 IL S. C. §§ 5801, 5802. Separate 
taxes are imposed on the making and transfer of such 
firearms by persons other than those obliged to pay the 
occupational taxes. 26 U. S. C. §§ 5811, 5821. For pur-
poses of these additional taxes, the acts of making and 
transferring firearms are broadly defined. Section 5821 
thus imposes a tax on the making of a firearm “whether 
by manufacture, putting together, alteration, any com-
bination thereof, or otherwise.” Similarly, to transfer 
encompasses “to sell, assign, pledge, lease, loan, give 
away, or otherwise dispose of” a firearm. 26 U. S. C. 
§ 5848 (10).

All these taxes are supplemented by comprehensive 
requirements calculated to assure their collection. Any 
individual who wishes to make a weapon, within the 
meaning of § 5821 (a), is obliged, “prior to such making,” 
to declare his intention to the Secretary, and to provide 
to the Treasury his fingerprints and photograph. 26 
U. S. C. § 5821 (e); Treas. Reg. § 179.78. The declaration 
must be “supported by a certificate of the local chief of 
police ... or such other person whose certificate may . . . 
be acceptable ....” Treas. Reg. § 179.78. The certificate 
must indicate satisfaction that the fingerprints and photo-
graph are those of the declarant, and that the firearm is 
intended “for lawful purposes.” Ibid. Any person who 
wishes to transfer such a weapon may lawfully do so only

the Committee on Ways and Means of the House of Representatives, 
while reporting in 1959 on certain proposed amendments to the Act, 
stated that the “primary purpose of [the Firearms Act] was to make 
it more difficult for the gangster element to obtain certain types of 
weapons. The type of weapon with which these provisions are con-
cerned are the types it was thought would be used primarily by 
the gangster-type element.” H. R. Rep. No. 914, 86th Cong., 
1st Sess., 2.
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if he first obtains a written order from the prospective 
transferee on an “application form issued ... for that 
purpose by the Secretary.” 26 U. S. C. § 5814 (a). The 
application, supported by a certificate of the local chief 
of police, and accompanied by the transferee’s finger-
prints and photograph, must be approved by the Secre-
tary prior to the transfer. Treas. Reg. §§ 179.98, 179.99. 
Finally, every person possessing such a firearm is obliged 
to register his possession with the Secretary, unless he 
made the weapon, or acquired it by transfer or importa-
tion, and the Act’s requirements as to transfers, makings, 
and importations “were complied with.” 26 U. S. C. 
§ 5841.5

Failure to comply with any of the Act’s requirements 
is made punishable by fines and imprisonment. 26 
U. S. C. § 5861. In addition, § 5851 creates a series of 
supplementary offenses; it declares unlawful the posses-
sion of any firearm which has “at any time” been trans-
ferred or made in violation of the Act’s provisions, or 
which “has not been registered as required by section 
5841.” Finally, § 5851 provides that in prosecutions 
conducted under that section “possession shall be deemed 
sufficient evidence to authorize conviction, unless the 
defendant explains such possession to the satisfaction of 
the jury.”

5 The section provides that “Every person possessing a firearm 
shall register, with the Secretary or his delegate, the number or 
other mark identifying such firearm, together with his name, address, 
place where such firearm is usually kept, and place of business or 
employment, and, if such person is other than a natural person, the 
name and home address of an executive officer thereof. No person 
shall be required to register under this section with respect to a 
firearm which such person acquired by transfer or importation or 
which such person made, if provisions of this chapter applied to 
such transfer, importation, or making, as the case may be, and 
if the provisions which applied thereto were complied with.”
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II.
At the outset, it must be emphasized that the issue 

in this case is not whether Congress has authority under 
the Constitution to regulate the manufacture, transfer, 
or possession of firearms ; nor is it whether Congress may 
tax activities which are, wholly or in part, unlawful. 
Rather, we are required to resolve only the narrow issue 
of whether enforcement of § 5851 against petitioner, 
despite his assertion of the privilege against self-
incrimination, is constitutionally permissible. The ques-
tions necessary for decision are two : first, whether 
petitioner’s conviction under § 5851 is meaningfully dis-
tinguishable from a conviction under § 5841 for failure 
to register possession of a firearm; and second, if it is 
not, whether satisfaction of petitioner’s obligation to 
register under § 5841 would have compelled him to pro-
vide information incriminating to himself. If, as peti-
tioner urges, his conviction under § 5851 is essentially 
indistinguishable from a conviction premised directly 
upon a failure to register under § 5841, and if a prose-
cution under § 5841 would have punished petitioner for 
his failure to incriminate himself, it would follow that a 
proper claim of privilege should have provided a full 
defense to this prosecution.6 To these questions we turn.

III.
The first issue is whether the elements of the offense 

under § 5851 of possession of a firearm “which has not 
been registered as required by section 5841” differ in any 
significant respect from those of the offense under § 5841 
of failure to register possession of a firearm. The United 
States contends that the two offenses, despite the sim-

6 Indeed, so much is recognized by the Government; it has stated 
that “[w]e concede that if petitioner’s reading of the two provisions 
were right . . . petitioner’s conviction under Section 5851 would not 
be valid.” Brief for the United States 8.
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ilarity of their statutory descriptions, serve entirely dif-
ferent purposes, in that the registration clause of § 5851 is 
intended to punish acceptance of the possession of a fire-
arm which, despite the requirements of § 5841, was never 
registered by any prior possessor, while § 5841 punishes 
only a present possessor who has failed to register the 
fact of his own possession. If this construction is cor-
rect, nothing in a prosecution under § 5851 would turn 
on whether the present possessor had elected to register; 
his offense would have been complete when he accepted 
possession of a firearm which no previous possessor had 
registered. We need not determine whether this con-
struction would be free from constitutional difficulty 
under the Fifth Amendment, for we have concluded that 
§ 5851 cannot properly be construed as the United States 
has urged.7

The United States finds support for its construction 
of § 5851 chiefly in the section’s use of the past tense: 
the act stated to be unlawful is “to possess any firearm 
which has not been registered as required by section 
5841.” (Emphasis added.) It is contended that we may 
infer from this choice of tense that the failure to register 
must necessarily precede the accused’s acquisition of 
possession. We cannot derive so much from so little. 
We perceive no more in the draftsman’s choice of tense

7 The Government’s position is generally supported by several 
cases in the courts of appeals. See, in addition to the opinion below, 
Frye v. United States, 315 F. 2d 491; Starks v. United States, 316 
F. 2d 45; Mares v. United States, 319 F. 2d 71; Sipes v. United 
States, 321 F. 2d 174; Taylor v. United States, 333 F. 2d 721; 
Castellano v. United States, 350 F. 2d 852; Pruitt v. United States, 
364 F. 2d 826; Decker v. United States, 378 F. 2d 245. None of 
these cases, however, undertook an extended examination of the rela-
tionship between §§5851 and 5841. Compare Lovelace v. United 
States, 357 F. 2d 306, 309; and Mansfield, The Albertson Case: 
Conflict Between the Privilege Against Self-Incrimination and the 
Government’s Need for Information, 1966 Sup. Ct. Rev. 103, 158- 
159, n. 95.
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than the obvious fact that the failure to register must 
precede the moment at which the accused is charged; 
we find nothing which confines the clause’s application 
to failures to register which have occurred before a pres-
ent possessor received the firearm. It follows that the 
phrase fastened upon by the United States is, at the least, 
equally consistent with the construction advanced by 
petitioner.

If, however, nothing further were available, it might 
be incumbent upon us to accept the Government’s con-
struction in order to avoid the adjudication of a serious 
constitutional issue. See, e. g., Ashwander v. Valley 
Authority, 297 U. S. 288, 348 (concurring opinion); 
Crowell v. Benson, 285 U. S. 22, 62. But there are per-
suasive indications at hand which, in our view, preclude 
adoption of the position urged by the United States. 
Initially, we must note that each of the other two offenses 
defined by § 5851 indicates very specifically that the vio-
lations of the making or transfer provisions, on which the 
§ 5851 offenses are ultimately premised, can have occurred 
“at any time.” An analogous phrase in the registration 
clause would have made plain beyond all question that 
the construction now urged by the United States should 
be accepted; if this was indeed Congress’ purpose, it is 
difficult to see why it did not, as it did in the other 
clauses, insert the few additional words necessary to make 
clear its wishes. The position suggested by the United 
States would thus oblige us, at the outset, to assume that 
Congress has, in this one clause, chosen a remarkably 
oblique and unrevealing phrasing.

Similarly, it is pertinent to note that the transfer and 
making clauses of § 5851 punish the receipt, as well as the 
possession, of firearms; the registration clause, in contrast, 
punishes only possession. Under the construction given 
§ 5851 by the United States, Congress might have been 
expected to declare unlawful, in addition, the receipt of
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firearms never previously registered; indeed, the receipt 
of the firearm is, under that construction, the central ele-
ment of the offense. Congress’ preference in the registra-
tion clause for “possession,” rather than “receipt,” is 
satisfactorily explicable only if petitioner’s construction 
of § 5851 is adopted.

Third, and more important, we find it significant that 
the offense defined by § 5851 is the possession of a firearm 
which has not been registered “as required by section 
5841.” In the absence of persuasive evidence to the con-
trary, the clause’s final words suggest strongly that the 
perimeter of the offense which it creates is to be marked 
by the terms of the registration requirement imposed 
by § 5841. In turn, § 5841 indicates quite precisely 
that “[e]very person possessing a firearm” must, unless 
excused by the section’s exception, register his posses-
sion with the Secretary or his delegate. Moreover, 
the Treasury regulations are entirely unequivocal; they 
specifically provide that “[e]very person in the United 
States possessing a firearm (a) not registered to him, . . . 
must execute an application for the registration of such 
firearm . . . .” Treas. Reg. § 179.120. (Emphasis added.)

The pertinent legislative history offers additional as-
sistance, and points against the Government’s construc-
tion. The registration clause was inserted into § 5851 by 
the Excise Tax Technical Changes Act of 1958. 72 Stat. 
1428. The two committee reports indicate, in identical 
terms,8 that the existing section was thought inadequate 
because, although it defined as an unlawful act the pos-
session of any firearm which had been made or trans-
ferred in violation of the Firearms Act, it failed “to so

8 The language in the reports was evidently taken without change 
or elaboration from the recommendations submitted to the House 
Committee on Ways and Means by the Treasury. See Hearings 
before House Committee on Ways and Means on Excise Tax Tech-
nical and Administrative Problems, 84th Cong., 1st Sess., 185, 211.
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define the possession of an unregistered firearm.” H. R. 
Rep. No. 481, 85th Cong., 1st Sess., 195; S. Rep. No. 2090, 
85th Cong., 2d Sess., 212. The section as amended “spe-
cifically defines such possession of an unregistered firearm 
as an unlawful act.” Ibid. It is useful to note that the 
committees did not suggest that the failure to register 
must have preceded the acquisition of possession. Fur-
ther, the reports indicate that the proposed amendment 
was intended to make available in prosecutions for pos-
session of an unregistered firearm the presumption 
already contained in § 5851; they conclude that the 
“primary purpose of this change is to simplify and clarify 
the law and to aid in prosecution.” H. R. Rep. No. 481, 
supra, at 196; S. Rep. No. 2090, supra, at 212.

We infer that the amendment was thought to have 
two purposes. First, it would complete the series of sup-
plementary offenses created by § 5851, by adding to those 
premised on a making or transfer one bottomed on a 
failure to register. Second, it would facilitate the prose-
cution of failures to register by permitting the use of 
the presumption included in § 5851. It would thus “aid 
in prosecution” of conduct also made unlawful by § 5841. 
Both these purposes are fully consistent with the con-
struction of § 5851 urged by petitioner; but only the first 
offers any support to the position suggested by the United 
States.

We are unable to escape the conclusion that Congress 
intended the registration clause of § 5851 to incorporate 
the requirements of § 5841, by declaring unlawful the 
possession of any firearm which has not been registered 
by its possessor, in circumstances in which § 5841 imposes 
an obligation to register. The elements of the offenses 
created by the two sections are therefore identical. This 
does not, however, fully resolve the question of whether 
any hazards of incrimination which stem from the regis-
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tration requirement imposed by § 5841 must be under-
stood also to inhere in prosecutions under § 5851. Two 
additional distinctions between the offenses have been 
suggested, and we must examine them.

First, it has been said that the offenses differ in empha-
sis, in that § 5851 chiefly punishes possession, while 
§ 5841 punishes a failure to register. Cf. Frye v. United 
States, 315 F. 2d 491, 494; Castellano v. United States, 
350 F. 2d 852, 854. We find this supposed distinction 
entirely unpersuasive, for, as we have found, the pos-
session of a firearm and a failure to register are equally 
fundamental ingredients of both offenses. Second, it has 
been suggested that § 5841 creates a “status of unlawful 
possession” which, if assumed by an individual, denies 
to him the protection of the constitutional privilege. 
Castellano v. United States, supra, at 854. It has evi-
dently been thought to follow that the privilege may 
be claimed in prosecutions under § 5841, but not in 
those under § 5851. This is no less unpersuasive; for 
reasons discussed in Marchetti v. United States, decided 
today, ante, at 51-52, we decline to hold that the perform-
ance of an unlawful act, even if there exists a statutory 
condition that its commission constitutes a waiver of 
the constitutional privilege, suffices to deprive an accused 
of the privilege’s protection. We hold that petitioner’s 
conviction under the registration clause of § 5851 is not 
properly distinguishable from a conviction under § 5841 
for failure to register, and that both offenses must be 
deemed subject to any constitutional deficiencies arising 
under the Fifth Amendment from the obligation to 
register.

IV.
We must now consider whether, as petitioner contends, 

satisfaction of his obligation to register would have com-
pelled him to provide information incriminating to him-
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self.9 We must first mark the terms of the registration 
requirement. The obligation to register is conditioned 
simply upon possession of a firearm, within the meaning 
of §5848 (1). Not every possessor of a firearm must, 
however, register ; one who made the firearm, or acquired 
it by transfer or importation, need not register if the 
Act’s provisions as to transfers, makings, and importa-
tions “were complied with.” If those requirements were 
not met, or if the possessor did not make the firearm, 
and did not acquire it by transfer or importation, he must 
furnish the Secretary of the Treasury with his name, ad-
dress, the place where the firearm is usually kept, and 
the place of his business or employment. Further, he 
must indicate his date of birth, social security number, 
and whether he has ever been convicted of a felony. 
Finally, he must provide a full description of the fire-
arm. See 26 U. S. C. §5841; Treas. Reg. § 179.120; 
Internal Revenue Service Form 1 (Firearms).

The registration requirement is thus directed princi-
pally at those persons who have obtained possession of 
a firearm without complying with the Act’s other require-
ments, and who therefore are immediately threatened by 
criminal prosecutions under §§ 5851 and 5861. They are 
unmistakably persons “inherently suspect of criminal 
activities.” Albertson v. SACB, 382 U. S. 70, 79. It 
is true, as the United States emphasizes, that registration 
is not invariably indicative of a violation of the Act’s 
requirements; there are situations, which the United 
States itself styles “uncommon,” 10 in which a possessor

9 We note that § 5841 has several times been held to require 
incriminating disclosures, in violation of the Fifth Amendment 
privilege against self-incrimination. See Russell v. United States, 
306 F. 2d 402; Dugan v. United States, 341 F. 2d 85; McCann v. 
United States, 217 F. Supp. 751; United States v. Fleish, 227 F. 
Supp. 967. See also Lovelace v. United States, supra, at 309.

10 In particular, the United States emphasizes the position of 
a finder of a lost or abandoned firearm. Brief for the United 
States 20.
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who has not violated the Act’s other provisions is obliged 
to register.11 Nonetheless, the correlation between obliga-
tions to register and violations can only be regarded as 
exceedingly high, and a prospective registrant realistic-
ally can expect that registration will substantially increase 
the likelihood of his prosecution. Moreover, he can rea-
sonably fear that the possession established by his regis-
tration will facilitate his prosecution under the making 
and transfer clauses of § 5851. In these circumstances, 
it can scarcely be said that the risks of criminal prosecu-
tion confronted by prospective registrants are “remote 
possibilities out of the ordinary course of law,” Heike 
v. United States, 227 U. S. 131, 144; yet they are 
compelled, on pain of criminal prosecution, to provide 
to the Secretary both a formal acknowledgment of their 
possession of firearms, and supplementary information 
likely to facilitate their arrest and eventual conviction. 
The hazards of incrimination created by the registration 
requirement can thus only be termed “real and appre-
ciable.” Reg. v. Boyes, 1 B. & S. 311, 330; Brown v. 
Walker, 161 U. S. 591, 599-600.

We are, however, urged by the United States, for 
various disparate reasons, to affirm petitioner’s convic-

11 We must note, however, that certain of these prospective regis-
trants might be threatened by prosecution under state law for 
possession of firearms, or similar offenses. It is possible that such 
persons would be obliged, if they registered in compliance with 
§ 5841, to provide information incriminating to themselves. Such 
hazards would, of course, support a proper claim of privilege. See 
Malloy v. Hogan, 378 U. S. 1. For illustrations of state statutes 
under which such prosecutions might occur, see Conn. Gen. Stat. Rev. 
§ 53-202 (1958); Del. Code Ann., Tit. 11, § 465 (1953); Hawaii Rev. 
Laws § 157-8 (1955); Iowa Code §696.1 (1966); Kan. Stat. Ann. 
§21-2601 (1964); La. Rev. Stat. §40:1752 (1950); Minn. Stat. 
§609.67 (1965); N. J. Rev. Stat., Tit. 2A, § 151-50 (1953). We 
have discovered no state statute under which the present petitioner 
might have been subject to prosecution for acts registrable under 
§ 5841, and he has not contended that registration would have 
incriminated him under state law.
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tion. It is first suggested that the registration require-
ment is a valid exercise of the taxing powers, in that 
it is calculated merely to assure notice to the Treasury 
of all taxable firearms. We do not doubt, as we have 
repeatedly indicated,12 that this Court must give defer-
ence to Congress’ taxing powers, and to measures reason-
ably incidental to their exercise; but we are no less 
obliged to heed the limitations placed upon those powers 
by the Constitution’s other commands. We are fully 
cognizant of the Treasury’s need for accurate and timely 
information, but other methods, entirely consistent with 
constitutional limitations, exist by which such infor-
mation may be obtained. See generally Counselman v. 
Hitchcock, 142 U. S. 547, 585. See also Adams v. Mary-
land, 347 U. S. 179; Murphy v. Waterfront Commission, 
378 U. S. 52. Accordingly, nothing we do today will 
prevent the effective regulation or taxation by Congress 
of firearms.

Nonetheless, these statutory provisions, as now written, 
cannot be brought within any of the situations in which 
the Court has held that the constitutional privilege does 
not prevent the use by the United States of information 
obtained in connection with regulatory programs of gen-
eral application. See United States v. Sullivan, 274 
U. S. 259; Shapiro v. United States, 335 U. S. 1. For 
reasons given in Marchetti v. United States, supra, and 
Grosso v. United States, ante, p. 62, we have concluded 
that the points of significant dissimilarity between these 
circumstances and those in Shapiro and Sullivan preclude 
any proper application of those cases here. The ques-
tions propounded by § 5841, like those at issue in Albert-
son, supra, are “directed at a highly selective group 
inherently suspect of criminal activities”; they concern,

12 See, for example, Sonzinsky v. United States, 300 U. S. 506; 
Marchetti v. United States, supra.
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not “an essentially non-criminal and regulatory area of 
inquiry,” but “an area permeated with criminal statutes.” 
382 U. S., at 79. There are, moreover, no records or other 
documents here to which any “public aspects” might 
reasonably be said to have attached. Compare Shapiro 
v. United States, supra, at 34; and Marchetti v. United 
States, supra.

The United States next emphasizes that petitioner has 
consistently contended that §§ 5841 and 5851 are uncon-
stitutional on their face; it urges that this contention is 
foreclosed by the inclusion in the registration require-
ment of situations in which the obligation to register can-
not produce incriminating disclosures. We recognize 
that there are a number of apparently uncommon circum-
stances in which registration is required of one who has 
not violated the Firearms Act; the United States points 
chiefly to the situation of a finder of a lost or abandoned 
firearm.13 Compare United States n . Forgett, 349 F. 2d 
601. We agree that the existence of such situations makes 
it inappropriate, in the absence of evidence that the exer-
cise of protected rights would otherwise be hampered, 
to declare these sections impermissible on their face. In-
stead, it appears, from the evidence now before us, that 
the rights of those subject to the Act will be fully pro-
tected if a proper claim of privilege is understood to pro-
vide a full defense to any prosecution either for failure to 
register under § 5841 or, under § 5851, for possession of 
a firearm which has not been registered.

Finally, we are asked to avoid the constitutional diffi-
culties which we have found in §§ 5841 and 5851 by 
imposing restrictions upon the use by state and federal 
authorities of information obtained as a consequence of 
the registration requirement. We note that the provi-

13 Again, we note that these registrants might be confronted by 
hazards of prosecution under state law, and that those hazards 
might support a proper claim of privilege. See supra, n. 11.
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sions of 26 U. S. C. § 6107 14 are applicable to the special 
occupational taxes imposed by § 5801, although not, ap-
parently, to the making and transfer taxes imposed by 
§§5811 and 5821. In these circumstances, we decline, 
for reasons indicated in Marchetti, supra, and Grosso, 
supra, to impose the restrictions urged by the United 
States.

We hold that a proper claim of the constitutional 
privilege against self-incrimination provides a full defense 
to prosecutions either for failure to register a firearm 
under § 5841 or for possession of an unregistered firearm 
under § 5851.

V.
It remains only to determine the appropriate dispo-

sition of this case. Petitioner has seasonably and con-
sistently asserted a claim of privilege, but the courts 
below, believing the privilege inapplicable to prosecu-
tions under § 5851, evidently did not assess the claim’s 
merits. It would therefore ordinarily be necessary to 
remand the cause to the District Court, with instructions 
to examine the merits of the claim. We note, however, 
that there can be no suggestion here that petitioner has 
waived his privilege, and that, moreover, the United 
States has conceded that petitioner’s privilege against

14 Section 6107 provides that “In the principal internal revenue 
office in each internal revenue district there shall be kept, for public 
inspection, an alphabetical list of the names of all persons who have 
paid special taxes under subtitle D or E within such district. Such 
list shall be prepared and kept pursuant to regulations prescribed 
by the Secretary or his delegate, and shall contain the time, place, 
and business for which such special taxes have been paid, and upon 
application of any prosecuting officer of any State, county, or 
municipality there shall be furnished to him a certified copy thereof, 
as of a public record, for which a fee of $1 for each 100 words or 
fraction thereof in the copy or copies so requested may be charged.” 
The special taxes to which the section refers include those imposed 
by 26 U. S. C. § 5801.
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self-incrimination must be found to have been imper-
missibly infringed if his contentions as to the proper 
construction of §§ 5851 and 5841 are accepted. Brief 
for the United States 8. Accordingly, the District Court 
would be obliged in any additional proceeding to con-
clude that “there is reasonable ground to apprehend 
danger to the witness from his being compelled to 
answer.” Reg. v. Boyes, supra, at 330. It follows that 
any proceeding in the District Court must inevitably 
result in the reversal of petitioner’s conviction. We 
have plenary authority under 28 U. S. C. § 2106 to make 
such disposition of the case “as may be just under the 
circumstances.” See Yates v. United States, 354 U. S. 
298, 327-331; Grosso v. United States, supra. It would 
be neither just nor appropriate to require the parties and 
the District Court to commence an entirely needless addi-
tional proceeding. Accordingly, the judgment of the 
Court of Appeals is

Re versed.

Mr . Justi ce  Mars hall  took no part in the considera-
tion or decision of this case.

Mr . Chief  Justice  Warre n , dissenting.
For reasons stated in my dissent in Marchetti n . United 

States and Grosso v. United States, ante, p. 77, I cannot 
agree with the result reached by the Court in this case.
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PROVIDENT TRADESMENS BANK & TRUST 
CO., ADMINISTRATOR v. PATTERSON, 

ADMINISTRATOR, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT.

No. 28. Argued November 6-7, 1967.—Decided January 29, 1968.

An automobile owned by Dutcher, driven by Cionci, to whom 
Dutcher had given the keys, in which Lynch and Harris were 
passengers, collided with a truck driven by Smith. Cionci,. Lynch 
and Smith were killed and Harris was injured. The administrator 
of Lynch’s estate, the petitioner here, sued Cionci’s estate in a 
diversity action which was settled for $50,000, which was not paid 
as Cionci’s estate was penniless. Smith’s administratrix and Harris 
each brought a state-court action against Cionci’s estate, Dutcher, 
and Lynch’s estate, but these suits have never gone to trial. 
Dutcher had an automobile policy with Lumbermens Mutual 
Casualty Co., a respondent here, which had a limit of $100,000 
for an accident. The policy covered Dutcher’s potential liability 
as Cionci’s “principal” and the direct liability of anyone driving 
the car with Dutcher’s permission. Lumbermens had declined to 
defend in petitioner’s action against Cionci’s estate, believing that 
Cionci lacked permission and thus was not covered by the policy. 
Petitioner then brought this diversity action for a declaration 
that Cionci’s use of the car had been “with permission” of Dutcher, 
naming as defendants Lumbermens and Cionci’s estate. The 
state-court tort plaintiffs were joined as plaintiffs, but Dutcher, 
a Pennsylvania resident, as were all the plaintiffs, was not joined 
either as plaintiff or defendant, a fact not adverted to at trial. 
The District Court ruled that under Pennsylvania law the driver 
is presumed to have the owner’s permission, and the State’s 
“Dead Man Rule” did not permit Dutcher to testify in the two 
estate claims as his interest was adverse. The court directed 
verdicts in favor of the two estates. Dutcher was allowed to 
testify as against Harris, but the jury found that Cionci had had 
permission and awarded a verdict to Harris. Lumbermens ap-
pealed on state-law grounds, which the Court of Appeals did not 
reach. That court reversed on the grounds that Dutcher was an 
indispensable party, that the right of any person who “may be
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affected” by the judgment to be joined is a “substantive” right, 
unaffected by Rule 19 of the Fed. Rules of Civ. Proc., and that 
since Dutcher could not be joined without destroying diversity 
jurisdiction, the action had to be dismissed. The court also con-
cluded that since the state-court actions “presented the mooted 
question as to the coverage of the policy,” the issue here, the 
District Court should have declined jurisdiction to allow the 
state courts to settle this question of state law. Held:

1. On the basis of the record and applying the “equity and 
good conscience” test of Rule 19 (b), the Court of Appeals erred 
in not allowing the judgment to stand. Pp. 107-116.

(a) Here, where Dutcher was assumedly a party who should, 
under Rule 19 (a), be “joined if feasible,” but where his joinder 
as a defendant would destroy diversity, is a problem within the 
scope of Rule 19 (b). Pp. 108-109.

(b) Rule 19 (b) has four “interests” to be examined, in this 
case from an appellate perspective: plaintiff’s interest in having 
a forum, defendant’s interest in avoiding multiple litigation, inter-
est of the outsider whom it would have been desirable to join, 
and interests of courts and the public in complete, consistent, and 
efficient settlement of controversies. Pp. 109-111.

(c) Application of Rule 19’s criteria by the Court of Appeals 
would have resulted in a different conclusion. Pp. 112-116.

2. The Court of Appeals’ dismissal of Rule 19 (b) as an in-
effective attempt to change the “substantive rights” stated in 
Shields n . Barrow, 17 How. 130, was erroneous, as the Rule is 
a valid statement of the criteria for determining whether to pro-
ceed or dismiss in the forced absence of an interested person. 
Pp. 116-125.

3. The Court of Appeals decided the procedural question in-
correctly. Pp. 125-128.

(a) In deciding this discretionary matter the court should 
have considered the existence of a verdict reached after a pro-
longed trial in which the defendants did not invoke the pending 
state actions. Pp. 125-126.

(b) The issue in the state-court actions, whether Cionci was 
acting as Dutcher’s agent, differs from the question in this case 
of whether Cionci had “permission” within the scope of the 
insurance policy. P. 127.

365 F. 2d 802, vacated and remanded.
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Avram G. Adler argued the cause for petitioner. With 
him on the brief were Abraham E. Freedman, J. Willi-
son Smith and Bayard M. Graf.

Norman Paul Harvey argued the cause and filed a 
brief for respondents.

Mr . Justi ce  Harlan  delivered the opinion of the 
Court.

This controversy, involving in its present posture the 
dismissal of a declaratory judgment action for nonjoinder 
of an “indispensable” party, began nearly 10 years ago 
with a traffic accident. An automobile owned by Edward 
Dutcher, who was not present when the accident oc-
curred, was being driven by Donald Cionci, to whom 
Dutcher had given the keys. John Lynch and John 
Harris were passengers. The automobile crossed the 
median strip of the highway and collided with a truck 
being driven by Thomas Smith. Cionci, Lynch, and 
Smith were killed and Harris was severely injured.

Three tort actions were brought. Provident Trades-
mens Bank, the administrator of the estate of passenger 
Lynch and petitioner here, sued the estate of the driver, 
Cionci, in a diversity action. Smith’s administratrix, 
and Harris in person, each brought a state-court action 
against the estate of Cionci, Dutcher the owner, and 
the estate of Lynch. These Smith and Harris actions, 
for unknown reasons, have never gone to trial and 
are still pending. The Lynch action against Cionci’s 
estate was settled for $50,000, which the estate of Cionci, 
being penniless, has never paid.

Dutcher, the owner of the automobile and a defendant 
in the as yet untried tort actions, had an automobile 
liability insurance policy with Lumbermens Mutual Cas-
ualty Company, a respondent here. That policy had an 
upper limit of $100,000 for all claims arising out of a
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single accident. This fund was potentially subject to 
two different sorts of claims by the tort plaintiffs. First, 
Dutcher himself might be held vicariously liable as 
Cionci’s “principal”; the likelihood of such a judgment 
against Dutcher is a matter of considerable doubt and 
dispute. Second, the policy by its terms covered the 
direct liability of any person driving Dutcher’s car with 
Dutcher’s “permission.”

The insurance company had declined, after notice, to 
defend in the tort action brought by Lynch’s estate 
against the estate of Cionci, believing that Cionci had 
not had permission and hence was not covered by the 
policy. The facts allegedly were that Dutcher had en-
trusted his car to Cionci, but that Cionci had made a 
detour from the errand for which Dutcher allowed his 
car to be taken. The estate of Lynch, armed with its 
850,000 liquidated claim against the estate of Cionci, 
brought the present diversity action for a declaration 
that Cionci’s use of the car had been “with permission” 
of Dutcher. The only named defendants were the com-
pany and the estate of Cionci. The other two tort 
plaintiffs were joined as plaintiffs. Dutcher, a resident 
of the State of Pennsylvania as were all the plaintiffs, 
was not joined either as plaintiff or defendant. The 
failure to join him was not adverted to at the trial level.

The major question of law contested at trial was a 
state-law question. The District Court had ruled that, 
as a matter of the applicable (Pennsylvania) law, the 
driver of an automobile is presumed to have the per-
mission of the owner. Hence, unless contrary evidence 
could be introduced, the tort plaintiffs, now declaratory 
judgment plaintiffs, would be entitled to a directed ver-
dict against the insurance company. The only possible 
contrary evidence was testimony by Dutcher as to re-
strictions he had imposed on Cionci’s use of the auto-
mobile. The two estate plaintiffs claimed, however, that
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under the Pennsylvania “Dead Man Rule” Dutcher was 
incompetent to testify on this matter as against them. 
The District Court upheld this claim. It ruled that 
under Pennsylvania law Dutcher was incompetent to 
testify against an estate if he had an “adverse” interest to 
that of the estate. It found such adversity in Dutcher’s 
potential need to call upon the insurance fund to pay 
judgments against himself, and his consequent interest 
in not having part or all of the fund used to pay judg-
ments against Cionci. The District Court, therefore, 
directed verdicts in favor of the two estates. Dutcher 
was, however, allowed to testify as against the live plain-
tiff, Harris. The jury, nonetheless, found that Cionci 
had had permission, and hence awarded a verdict to 
Harris also.

Lumbermens appealed the judgment to the Court of 
Appeals for the Third Circuit, raising various state-law 
questions.1 The Court of Appeals did not reach any of 
these issues. Instead, after reargument en banc, it de-
cided, 5-2, to reverse on two alternative grounds neither 
of which had been raised in the District Court or by the 
appellant.

The first of these grounds was that Dutcher was an 
indispensable party. The court held that the “adverse 
interests” that had rendered Dutcher incompetent to 
testify under the Pennsylvania Dead Man Rule also 
required him to be made a party. The court did not 
consider whether the fact that a verdict had already 
been rendered, without objection to the nonjoinder of 
Dutcher, affected the matter. Nor did it follow the pro-
vision of Rule 19 of the Federal Rules of Civil Procedure 
that findings of “indispensability” must be based on

1 Appellants challenged the District Court’s ruling on the Dead 
Man issue, the fairness of submitting the question as to Harris to a 
jury that had been directed to find in favor of the two estates whose 
position was factually indistinguishable, and certain instructions.
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stated pragmatic considerations. It held, to the con-
trary, that the right of a person who “may be affected” 
by the judgment to be joined is a “substantive” right, 
unaffected by the federal rules; that a trial court “may 
not proceed” in the absence of such a person; and that 
since Dutcher could not be joined as a defendant with-
out destroying diversity jurisdiction the action had to be 
dismissed.

Since this ruling presented a serious challenge to the 
scope of the newly amended Rule 19, we granted cer-
tiorari. 386 U. S. 940. Concluding that the inflexible 
approach adopted by the Court of Appeals in this case 
exemplifies the kind of reasoning that the Rule was 
designed to avoid, we reverse.

I.
The applicable parts of Rule 19 read as follows:

“Rule 19. Joinder of Persons Needed for Just 
Adjudication

“(a) Persons to be Joined if Feasible. A person 
who is subject to service of process and whose joinder 
will not deprive the court of jurisdiction over the 
subject matter of the action shall be joined as a 
party in the action if (1) in his absence complete 
relief cannot be accorded among those already par-
ties, or (2) he claims an interest relating to the 
subject of the action and is so situated that the 
disposition of the action in his absence may (i) as 
a practical matter impair or impede his ability to 
protect that interest or (ii) leave any of the persons 
already parties subject to a substantial risk of incur-
ring double, multiple, or otherwise inconsistent 
obligations by reason of his claimed interest. If 
he has not been so joined, the court shall order that 
he be made a party. If he should join as a plaintiff 
but refuses to do so, he may be made a defendant,
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or, in a proper case, an involuntary plaintiff. If 
the joined party objects to venue and his joinder 
would render the venue of the action improper, he 
shall be dismissed from the action.

“(b) Determination by Court Whenever Joinder 
not Feasible. If a person as described in subdivision 
(a)(l)-(2) hereof cannot be made a party, the court 
shall determine whether in equity and good con-
science the action should proceed among the parties 
before it, or should be dismissed, the absent person 
being thus regarded as indispensable. The factors 
to be considered by the court include: first, to what 
extent a judgment rendered in the person’s absence 
might be prejudicial to him or those already parties; 
second, the extent to which, by protective provi-
sions in the judgment, by the shaping of relief, or 
other measures, the prejudice can be lessened or 
avoided; third, whether a judgment rendered in the 
person’s absence will be adequate; fourth, whether 
the plaintiff will have an adequate remedy if the 
action is dismissed for nonjoinder.”

We may assume, at the outset, that Dutcher falls 
within the category of persons who, under § (a), should 
be “joined if feasible.” The action was for an adjudi-
cation of the validity of certain claims against a fund. 
Dutcher, faced with the possibility of judgments against 
him, had an interest in having the fund preserved to 
cover that potential liability. Hence there existed, when 
this case went to trial, at least the possibility that a 
judgment might impede Dutcher’s ability to protect his 
interest, or lead to later relitigation by him.

The optimum solution, an adjudication of the per-
mission question that would be binding on all interested 
persons, was not “feasible,” however, for Dutcher could 
not be made a defendant without destroying diversity. 
Hence the problem was the one to which Rule 19 (b)
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appears to address itself: in the absence of a person who 
“should be joined if feasible,” should the court dismiss 
the action or proceed without him? Since this problem 
emerged for the first time in the Court of Appeals, there 
were also two subsidiary questions. First, what was the 
effect, if any, of the failure of the defendants to raise the 
matter in the District Court? Second, what was the 
importance, if any, of the fact that a judgment, binding 
on the parties although not binding on Dutcher, had 
already been reached after extensive litigation? The 
three questions prove, on examination, to be interwoven.

We conclude, upon consideration of the record and 
applying the “equity and good conscience” test of Rule 
19 (b), that the Court of Appeals erred in not allowing 
the judgment to stand.

Rule 19 (b) suggests four “interests” that must be 
examined in each case to determine whether, in equity 
and good conscience, the court should proceed without a 
party whose absence from the litigation is compelled.2 
Each of these interests must, in this case, be viewed 
entirely from an appellate perspective since the matter 
of joinder was not considered in the trial court. First, 
the plaintiff has an interest in having a forum. Before 
the trial, the strength of this interest obviously depends 
upon whether a satisfactory alternative forum exists.3

2 For convenience, we treat these interests in a different order 
from that appearing in Rule 19 (b). Our list follows that of Reed, 
Compulsory Joinder of Parties in Civil Actions, 55 Mich. L. Rev. 
327, 330 (1957).

3 The Advisory Committee on the Federal Rules of Civil Pro-
cedure, in its Note on the 1966 Revision of Rule 19, quoted at 
3 Moore, Federal Practice T 19.01 (hereinafter cited as “Committee 
Note”), comments as follows on the fourth factor listed in Rule 
19 (b), the adequacy of plaintiff’s remedy if the action is dismissed: 
“[T]he court should consider whether there is any assurance that 
the plaintiff, if dismissed, could sue effectively in another forum 
where better joinder would be possible.” See Fitzgerald v. Haynes, 



110 OCTOBER TERM, 1967.

Opinion of the Court. 390 U.S.

On appeal, if the plaintiff has won, he has a strong addi-
tional interest in preserving his judgment. Second, the 
defendant may properly wish to avoid multiple litigation, 
or inconsistent relief, or sole responsibility for a liability 
he shares with another. After trial, however, if the 
defendant has failed to assert this interest, it is quite 
proper to consider it foreclosed.4

Third, there is the interest of the outsider whom it 
would have been desirable to join. Of course, since the 
outsider is not before the court, he cannot be bound by 
the judgment rendered. This means, however, only that 
a judgment is not res judicata as to, or legally enforce-
able against, a nonparty.5 It obviously does not mean 
either (a) that a court may never issue a judgment that, 
in practice, affects a nonparty or (b) that (to the con-
trary) a court may always proceed without considering 
the potential effect on nonparties simply because they 
are not “bound” in the technical sense.6 Instead, as 
Rule 19 (a) expresses it, the court must consider the 
extent to which the judgment may “as a practical matter 
impair or impede his ability to protect” his interest in 
the subject matter. When a case has reached the appeal 
stage the matter is more complex. The judgment ap-

241 F. 2d 417, 420 (C. A. 3d Cir.); Fouke v. Schenewerk, 197 F. 
2d 234, 236.

4 The Committee Note comments that “when the moving party is 
seeking dismissal in order to protect himself against a later suit by 
the absent person . . . and is not seeking vicariously to protect the 
absent person against a prejudicial judgment ... his undue delay 
in making the motion can properly be counted against him as a 
reason for denying the motion.” Of course, where an objection to 
nonjoinder has been erroneously overruled in the district court, the 
court of appeals may correct the error to prevent harassment of 
defendants. Young v. Powell, 179 F. 2d 147.

5 See the discussion by Reed, supra, n. 2, at 330-335. See also 
Hazard, Indispensable Party: The Historical Origin of a Procedural 
Phantom, 61 Col. L. Rev. 1254 (1961).

6 See Keegan n . Humble Oil & Refining Co., 155 F. 2d 971.
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pealed from may not in fact affect the interest of any 
outsider even though there existed, before trial, a possi-
bility that a judgment affecting his interest would be 
rendered.7 When necessary, however, a court of appeals 
should, on its own initiative, take steps to protect the 
absent party, who of course had no opportunity to plead 
and prove his interest below.8

Fourth, there remains the interest of the courts and 
the public in complete, consistent, and efficient settle-
ment of controversies. We read the Rule’s third cri-
terion, whether the judgment issued in the absence of 
the nonjoined person will be “adequate,” to refer to this 
public stake in settling disputes by wholes, whenever pos-
sible, for clearly the plaintiff, who himself chose both 
the forum and the parties defendant, will not be heard 
to complain about the sufficiency of the relief obtainable 
against them. After trial, considerations of efficiency 
of course include the fact that the time and expense 
of a trial have already been spent.

Rule 19 (b) also directs a district court to consider the 
possibility of shaping relief to accommodate these four 
interests. Commentators had argued that greater at-
tention should be paid to this potential solution to a 
joinder stymie,9 and the Rule now makes it explicit that

7 See Bourdieu v. Pacific Oil Co., 299 U. S. 65, where this 
Court held that an inquiry into indispensability would be unnec-
essary where the complaint did not state a cause of action. But 
see Calcote v. Texas Pac. Coal & Oil Co., 157 F. 2d 216, criticized, 
2 Barron & Holtzoff, Federal Practice & Procedure §516 (1967 
Supp.) (Wright ed.).

8E. g., Hoe v. Wilson, 9 Wall. 501. See generally 2 Barron & 
Holtzoff, Federal Practice & Procedure §516 (1967 Supp.) (Wright 
ed.).

9 E. g., Reed, supra, n. 2. See Kaplan, Continuing Work of the 
Civil Committee: 1966 Amendments of the Federal Rules of Civil 
Procedure (I), 81 Harv. L. Rev. 356 (1967). Compare Roos v. 
Texas Co., 23 F. 2d 171.
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a court should consider modification of a judgment as an 
alternative to dismissal.10 Needless to say, a court of 
appeals may also properly require suitable modification 
as a condition of affirmance.

Had the Court of Appeals applied Rule 19’s criteria 
to the facts of the present case, it could hardly have 
reached the conclusion it did. We begin with the 
plaintiffs’ viewpoint. It is difficult to decide at this 
stage whether they would have had an “adequate” rem-
edy had the action been dismissed before trial for non-
joinder: we cannot here determine whether the plaintiffs 
could have brought the same action, against the same 
parties plus Dutcher, in a state court. After trial, how-
ever, the “adequacy” of this hypothetical alternative, 
from the plaintiffs’ point of view, was obviously greatly 
diminished. Their interest in preserving a fully litigated 
judgment should be overborne only by rather greater op-
posing considerations than would be required at an earlier 
stage when the plaintiffs’ only concern was for a federal 
rather than a state forum.

Opposing considerations in this case are hard to find. 
The defendants had no stake, either asserted or real, in 
the joinder of Dutcher. They showed no interest in 
joinder until the Court of Appeals took the matter into 
its own hands. This properly forecloses any interest of 
theirs, but for purposes of clarity we note that the insur-
ance company, whose liability was limited to $100,000, 
had or will have full opportunity to litigate each claim 
on that fund against the claimant involved. Its only 
concern with the absence of Dutcher was and is to obtain 
a windfall escape from its defeat at trial.

10 As the Committee Note points out, this principle meshes with 
others to be considered. An appropriate statement of the question 
might be “Can the decree be written so as to protect the legitimate 
interests of outsiders and, if so, would such a decree be adequate 
to the plaintiff’s needs and an efficient use of judicial machinery?”
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The interest of the outsider, Dutcher, is more difficult 
to reckon. The Court of Appeals, concluding that it 
should not follow Rule 19’s command to determine 
whether, as a practical matter, the judgment impaired 
the nonparty’s ability to protect his rights, simply quoted 
the District Court’s reasoning on the Dead Man issue as 
proof that Dutcher had a “right” to be joined:

“ ‘The subject matter of this suit is the coverage 
of Lumbermens’ policy issued to Dutcher. Depend-
ing upon the outcome of this trial, Dutcher may have 
the policy all to himself or he may have to share 
its coverage with the Cionci Estate, thereby extend-
ing the availability of the proceeds of the policy to 
satisfy verdicts and judgments in favor of the two 
Estate plaintiffs. Sharing the coverage of a policy 
of insurance with finite limits with another, and 
thereby making that policy available to claimants 
against that other person is immediately worth less 
than having the coverage of such policy available 
to Dutcher alone. By the outcome in the instant 
case, to the extent that the two Estate plaintiffs 
will have the proceeds of the policy available to 
them in their claims against Cionci’s estate, Dutcher 
will lose a measure of protection. Conversely, to 
the extent that the proceeds of this policy are not 
available to the two Estate plaintiffs Dutcher will 
gain. ... It is sufficient for the purpose of determin-
ing adversity [of interest] that it appears clearly 
that the measure of Dutcher’s protection under this 
policy of insurance is dependent upon the outcome 
of this suit. That being so, Dutcher’s interest in 
these proceedings is adverse to the interest of the 
two Estate plaintiffs, the parties who represent, on 
this record, the interests of the deceased persons in 
the matter in controversy.’ ” 11

11 218 F. Supp. 802, 805-806, quoted at 365 F. 2d, at 805.
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There is a logical error in the Court of Appeals’ appro-
priation of this reasoning for its own quite different 
purposes: Dutcher had an “adverse” interest (sufficient 
to invoke the Dead Man Rule) because he would have 
been benefited by a ruling in favor of the insurance 
company; the question before the Court of Appeals, 
however, was whether Dutcher was harmed by the judg-
ment against the insurance company.

The two questions are not the same. If the three 
plaintiffs had lost to the insurance company on the per-
mission issue, that loss would have ended the matter 
favorably to Dutcher. If, as has happened, the three 
plaintiffs obtain a judgment against the insurance com-
pany on the permission issue, Dutcher may still claim 
that as a nonparty he is not estopped by that judgment 
from relitigating the issue. At that point it might be 
argued that Dutcher should be bound by the previous 
decision because, although technically a nonparty, he 
had purposely bypassed an adequate opportunity to 
intervene. We do not now decide whether such an 
argument would be correct under the circumstances of 
this case. If, however, Dutcher is properly foreclosed 
by his failure to intervene in the present litigation, then 
the joinder issue considered in the Court of Appeals 
vanishes, for any rights of Dutcher’s have been lost by 
his own inaction.

If Dutcher is not foreclosed by his failure to intervene 
below, then he is not “bound” by the judgment against 
the insurance company and, in theory, he has not been 
harmed. There remains, however, the practical ques-
tion whether Dutcher is likely to have any need, and 
if so will have any opportunity, to relitigate. The only 
possible threat to him is that if the fund is used to 
pay judgments against Cionci the money may in fact 
have disappeared before Dutcher has an opportunity to
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assert his interest. Upon examination, we find this sup-
posed threat neither large nor unavoidable.

The state-court actions against Dutcher had lain 
dormant for years at the pleading stage by the time the 
Court of Appeals acted. Petitioner asserts here that 
under the applicable Pennsylvania vicarious liability 
law there is virtually no chance of recovery against 
Dutcher. We do not accept this assertion as fact, but 
the matter could have been explored below. Further-
more, even in the event of tort judgments against 
Dutcher, it is unlikely that he will be prejudiced by the 
outcome here. The potential claimants against Dutcher 
himself are identical with the potential claimants against 
Cionci’s estate. Should the claimants seek to collect 
from Dutcher personally, he may be able to raise the 
permission issue defensively, making it irrelevant that 
the actual monies paid from the fund may have dis-
appeared: Dutcher can assert that Cionci did not have 
his permission and that therefore the payments made 
on Cionci’s behalf out of Dutcher’s insurance policy 
should properly be credited against Dutcher’s own lia-
bility. Of course, when Dutcher raises this defense he 
may lose, either on the merits of the permission issue or 
on the ground that the issue is foreclosed by Dutcher’s 
failure to intervene in the present case, but Dutcher will 
not have been prejudiced by the failure of the District 
Court here to order him joined.

If the Court of Appeals was unconvinced that the 
threat to Dutcher was trivial, it could nevertheless have 
avoided all difficulties by proper phrasing of the decree. 
The District Court, for unspecified reasons, had refused 
to order immediate payment on the Cionci judgment. 
Payment could have been withheld pending the suits 
against Dutcher and relitigation (if that became neces-
sary) by him. In this Court, furthermore, counsel for
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petitioner represented orally that the tort plaintiffs 
would accept a limitation of all claims to the amount 
of the insurance policy. Obviously such a compromise 
could have been reached below had the Court of Appeals 
been willing to abandon its rigid approach and seek ways 
to preserve what was, as to the parties, subject to the 
appellant’s other contentions, a perfectly valid judgment.

The suggestion of potential relitigation of the question 
of “permission” raises the fourth “interest” at stake in 
joinder cases—efficiency. It might have been preferable, 
at the trial level, if there were a forum available in which 
both the company and Dutcher could have been made 
defendants, to dismiss the action and force the plaintiffs 
to go elsewhere. Even this preference would have been 
highly problematical, however, for the actual threat of 
relitigation by Dutcher depended on there being judg-
ments against him and on the amount of the fund, which 
was not revealed to the District Court. By the time 
the case reached the Court of Appeals, however, the 
problematical preference on efficiency grounds had en-
tirely disappeared: there was no reason then to throw 
away a valid judgment just because it did not theo-
retically settle the whole controversy.

II.
Application of Rule 19 (b)’s “equity and good con-

science” test for determining whether to proceed or 
dismiss would doubtless have led to a contrary result 
below. The Court of Appeals’ reasons for disregarding 
the Rule remain to be examined.12 The majority of the

12 Rule 19 was completely rewritten subsequent to the proceedings 
in the District Court in this case. There is, however, no occasion 
for separate consideration of the question whether the action of the 
Court of Appeals would have been proper under the old version of 
the Rule. The new version was adopted on July 1, 1966, while the 
appeal, in which the joinder question first arose, was pending. The 
majority in the Court of Appeals did not purport to rely on the
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court concluded that the Rule was inapplicable because 
“substantive” rights are involved, and substantive rights 
are not affected by the Federal Rules. Although the

older version, but on its conclusion that the Rule, in either form, 
had no application to this case. The dissent below found the Rule 
applicable, and concluded that the District Court should not be 
reversed on the basis of either version.

The new text of the Rule was not intended as a change in princi-
ples. Rather, the Committee found that the old text “was defective 
in its phrasing and did not point clearly to the proper basis of 
decision.” This Court, having the ultimate rule-making authority 
subject to congressional veto, approved the Committee’s suggestions. 
Where the new version emphasizes the pragmatic consideration of 
the effects of the alternatives of proceeding or dismissing, the older 
version tended to emphasize classification of parties as “necessary” 
or “indispensable.” Although the two approaches should come to 
the same point, since the only reason for asking whether a person 
is “necessary” or “indispensable” is in order to decide whether to 
proceed or dismiss in his absence and since that decision must be 
made on the basis of practical considerations, Shaughnessy v. 
Pedreiro, 349 U. S. 48, and not by “prescribed formula,” Niles- 
Bement Co. v. Iron Moulders Union, 254 U. S. 77, the Com-
mittee concluded, without directly criticizing the outcome of any 
particular case, that there had at times been “undue preoccupation 
with abstract classifications of rights or obligations, as against con-
sideration of the particular consequences of proceeding with the 
action and the ways by which these consequences might be amelio-
rated by the shaping of final relief or other precautions.” An excel-
lent example of the cases causing apprehension is Parker Rust-Proof 
Co. v. Western Union Tel. Co., 105 F. 2d 976. Judge Swan, writing 
for a panel that included Judges L. Hand and A. N. Hand, stated 
that a nonjoined person was an “indispensable” party to a suit to 
compel issuance of a patent, but went on to say that “as the object 
of the rule respecting indispensable parties is to accomplish justice 
between all the parties in interest, courts of equity will not suffer 
it to be so applied as to defeat the very purposes of justice.” 
Id., at 980. On this basis, the Court of Appeals reversed the District 
Court’s dismissal of the action for nonjoinder. Under the present 
version of the Rule, the same result would be reached for, ultimately, 
the same reasons. The present version simply avoids the purely 
verbal anomaly, an indispensable person who turns out to be dis-
pensable after all.
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court did not articulate exactly what the substantive 
rights are, or what law determines them, we take it to 
have been making the following argument: (1) there is 
a category of persons called “indispensable parties”; 
(2) that category is defined by substantive law and the 
definition cannot be modified by rule; (3) the right of a 
person falling within that category to participate in the 
lawsuit in question is also a substantive matter, and is 
absolute.13

With this we may contrast the position that is re-
flected in Rule 19. Whether a person is “indispensable,” 
that is, whether a particular lawsuit must be dismissed 
in the absence of that person, can only be determined 
in the context of particular litigation.14 There is a large 
category, whose limits are not presently in question, of 
persons who, in the Rule’s terminology, should be “joined 
if feasible,” and who, in the older terminology, were called 
either necessary or indispensable parties. Assuming the 
existence of a person who should be joined if feasible, 
the only further question arises when joinder is not pos-
sible and the court must decide whether to dismiss or to 
proceed without him. To use the familiar but confusing 
terminology, the decision to proceed is a decision that the 
absent person is merely “necessary” while the decision to 
dismiss is a decision that he is “indispensable.” 15 The

13 One commentator has stated that “[i]f this [the Court of 
Appeals’ position in the present case] is sound, amended Rule 19 
would be invalid. But there is no case support for the proposition 
that the judge-made doctrines of compulsory joinder have created 
substantive rights beyond the reach of the rulemaking power.” 
2 Barron & Holtzoff, Federal Practice & Procedure § 512, n. 21.14 
(1967 Supp.) (Wright ed.).

14 As the Court has before remarked, “[t]here is no prescribed 
formula for determining in every case whether a person ... is an 
indispensable party . . . .” Niles-Bement Co. v. Iron Moulders 
Union, 254 U. S. 77, at 80.

15 The Committee Note puts the matter as follows: “The subdi-
vision [19 (b)] uses the word 'indispensable’ only in a conclusory 
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decision whether to dismiss (i e., the decision whether 
the person missing is “indispensable”) must be based 
on factors varying with the different cases, some such 
factors being substantive, some procedural, some com-
pelling by themselves, and some subject to balancing 
against opposing interests. Rule 19 does not prevent the 
assertion of compelling substantive interests; it merely 
commands the courts to examine each controversy to 
make certain that the interests really exist. To say 
that a court “must” dismiss in the absence of an indis-
pensable party and that it “cannot proceed” without 
him puts the matter the wrong way around: a court does 
not know whether a particular person is “indispensable” 
until it has examined the situation to determine whether 
it can proceed without him.

The Court of Appeals concluded, although it was the 
first court to hold, that the 19th century joinder cases 
in this Court created a federal, common-law, substantive 
right in a certain class of persons to be joined in the cor-
responding lawsuits.16 At the least, that was not the

sense, that is, a person is ‘regarded as indispensable’ when he cannot 
be made a party and, upon consideration of the factors above men-
tioned, it is determined that in his absence it would be preferable 
to dismiss the action, rather than to retain it.”

16 Numerous cases in the lower federal courts have dealt with 
compulsory joinder, and the Court of Appeals concluded that princi-
ples enunciated in those cases required dismissal here. However, 
none of the cases cited here or below presented a factual situation 
resembling.this case: the error made by the Court of Appeals was 
precisely its reliance on formulas extracted from their contexts 
rather than on pragmatic analysis. Moreover, although the Court 
of Appeals concluded that the “distilled essence” of earlier cases 
is that the question whether to dismiss is “substantive” and that 
“Rule 19 does not apply to the indispensable party doctrine,” it 
found no cases actually so holding.

One of the reasons listed by the Committee Note for the change 
in the wording of Rule 19 was “Failure to point to correct basis 
of decision.” The imprecise and confusing language of the origi-
nal wording of the Rule produced a variety of responses in the 
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way the matter started. The joinder problem first arose 
in equity and in the earliest case giving rise to extended 
discussion the problem was the relatively simple one of 
the inefficiency of litigation involving only some of the 
interested persons. A defendant being sued by several 
cotenants objected that the other cotenants were not 
made parties. Chief Justice Marshall replied:

“This objection does not affect the jurisdiction, 
but addresses itself to the policy of the Court. 
Courts of equity require, that all the parties con-
cerned in interest shall be brought before them, 
that the matter in controversy may be finally settled. 
This equitable rule, however, is framed by the Court 
itself, and is subject to its discretion. . . . [B]eing 
introduced by the Court itself, for the purposes 
of justice, [the rule] is susceptible of modification

lower courts. In some cases a formulaic approach was employed, 
making it difficult now to determine whether the result reached 
was proper or not. Other cases demonstrate close attention to 
the significant pragmatic considerations involved in the particular 
circumstances, leading to a resolution consistent with practical 
and creative justice. For examples in the latter category, see 
Roos v. Texas Co., 23 F. 2d 171 (C. A. 2d Cir.) (L. Hand, J.) 
(decided prior to adoption of Fed. Rules Civ. Proc.); Kroese v. 
General Steel Castings Corp., 179 F. 2d 760 (C. A. 3d Cir.) (Good-
rich, J.); Stevens v. Loomis, 334 F. 2d 775 (C. A. 1st Cir.) (Aldrich, 
J.). It is interesting that the only judicial recognition found by 
the Court of Appeals of its view that indispensability is a “sub-
stantive” matter is a footnote in the last-cited case attributing to 
the (then) proposed new formulation of Rule 19 “the view that 
what are indispensable parties is a matter of substance, not of 
procedure.” Id., at 778, n. 7. Taken in context, Judge Aldrich’s 
statement refers simply to the view that a decision whether to 
dismiss must be made pragmatically, in the context of the “sub-
stance” of each case, rather than by procedural formula. The 
statement is hardly support for the proposition that a court of 
appeals may ignore Rule 19’s command to undertake a practical 
examination of circumstances.



PROVIDENT BANK v. PATTERSON. 121

102 Opinion of the Court.

for the promotion of those purposes. ... In the 
exercise of its discretion, the Court will require the 
plaintiff to do all in his power to bring every person 
concerned in interest before the Court. But, if the 
case may be completely decided as between the 
litigant parties, the circumstance that an interest 
exists in some other person, whom the process of 
the Court cannot reach . . . ought not to prevent 
a decree upon its merits.” 17

Following this case there arose three cases, also in 
equity, that the Court of Appeals here held to have 
declared a “substantive” right to be joined. It is true 
that these cases involved what would now be called 
“substantive” rights. This substantive involvement of 
the absent person with the controversy before the Court 
was, however, in each case simply an inescapable fact of 
the situation presented to the Court for adjudication. 
The Court in each case left the outsider with no more 
“rights” than it had already found belonged to him. 
The question in each case was simply whether, given the 
substantive involvement of the outsider, it was proper 
to proceed to adjudicate as between the parties.

The first of the cases was Mallow v. Hinde, 12 Wheat. 
193, in which, in essence, the plaintiff sought specific 
performance of a contract to convey land, but sought 
it not against his vendor (who could not be joined) but 
against a person who claimed through an entirely dif-
ferent chain of title. The Court saw that any declara-
tion of rights between the parties before it would either 
purport (incorrectly) to determine the validity of plain-
tiff’s contract with his grantor, or would decide nothing. 
The Court said, in language quoted here by the Court 
of Appeals:

“In this case, the complainants have no rights 
separable from, and independent of, the rights of 

17 Elmendorf v. Taylor, 10 Wheat. 152, at 166-168.
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persons not made parties. The rights of those not 
before the Court lie at the very foundation of the 
claim of right by the plaintiffs, and a final decision 
cannot be made between the parties litigant without 
directly affecting and prejudicing the rights of others 
not made parties. . . .

“We do not put this case upon the ground of 
jurisdiction, but upon a much broader ground . . . . 
We put it on the ground that no Court can adjudi-
cate directly upon a person’s right, without the party 
being either actually or constructively before the 
Court.” 18

Nothing in this language is inconsistent with the Rule 
19 formulation, or otherwise suggests that lower courts 
are expected to proceed without examining the actual 
interest of the nonjoined person. As the Court explicitly 
stated, there is no question of “jurisdiction” and there 
can be no binding adjudication of a person’s rights in 
the absence of that person. Rather, the problem under 
the circumstances was that the substantive involvement 
of the grantor was such that in his absence there was 
nothing for the Court to decide.

The second case relied upon by the Court of Appeals, 
Northern Indiana R. Co. v. Michigan Central R. Co., 15 
How. 233, presents a different aspect of joinder. There 
suit was brought for an injunction against construction

1812 Wheat., at 198, quoted at 365 F. 2d, at 806. The facts were 
that T, a trustee of land for the benefit of certain persons, may or 
may not have conveyed legal title to defendant Hinde. Plaintiff 
Mallow claimed equitable title by virtue of an executory agreement 
between the trust beneficiaries and one Langham, who conveyed 
to plaintiff. Mallow sued Hinde to compel conveyance of the legal 
title, but T and the beneficiaries could not be joined. Hinde con-
tended that the beneficiaries had no power to sell to Langham, and 
that the purported contract had, in any event, been obtained by 
fraud.
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by defendant of a railroad that it was under contract 
to a nonjoined outsider to build. Thus the plaintiff 
was seeking equitable relief that would, in practice, abro-
gate the contractual rights of a nonparty. Among the 
unpleasant possibilities entailed by proceeding was the 
likelihood that the defendant might find itself subject 
to directly conflicting injunctive orders. The Court 
ruled that,

. . in a case like the present, where a court 
cannot but see that the interest of the New Albany 
Company must be vitally affected, if the relief 
prayed by the complainants be given, the court must 
refuse to exercise jurisdiction in the case, or become 
the instrument of injustice.” 19

Again, the Court of Appeals’ reliance on this language 
to show that in any case where an outsider “may be 
affected” it is necessarily unjust to proceed, is altogether 
misplaced: the Court in Northern Indiana R. Co. simply 
found that there would be injustice in proceeding given 
the particular factual and legal situation before it. Nei-
ther Rule 19, nor we, today, mean to foreclose an exami-
nation in future cases to see whether an injustice is being, 
or might be, done to the substantive, or, for that matter, 
constitutional, rights of an outsider by proceeding with 
a particular case. In this instance, however, no such 
examination was made below, and no such injustice 
appears on the record here.

The most influential of the cases in which this Court 
considered the question whether to proceed or dismiss 
in the absence of an interested but not joinable outsider 
is Shields v. Barrow, 17 How. 130, referred to in the 
opinion below. There the Court attempted, perhaps 
unfortunately, to state general definitions of those per-

1915 How., at 246, quoted at 365 F. 2d, at 806.



124 OCTOBER TERM, 1967.

Opinion of the Court. 390 U. S.

sons without whom litigation could or could not proceed. 
In the former category were placed

“Persons having an interest in the controversy, and 
who ought to be made parties, in order that the court 
may act on that rule which requires it to decide on, 
and finally determine the entire controversy, and 
do complete justice, by adjusting all the rights 
involved in it. These persons are commonly termed 
necessary parties; but if their interests are separable 
from those of the parties before the court, so that 
the court can proceed to a decree, and do complete 
and final justice, without affecting other persons not 
before the court, the latter are not indispensable 
parties.” 20

The persons in the latter category were
“Persons who not only have an interest in the con-
troversy, but an interest of such a nature that a 
final decree cannot be made without either affecting 
that interest, or leaving the controversy in such a 
condition that its final termination may be wholly 
inconsistent with equity and good conscience.” 21

These generalizations are still valid today, and they 
are consistent with the requirements of Rule 19, but 
they are not a substitute for the analysis required by 
that Rule. Indeed, the second Shields definition states, 
in rather different fashion, the criteria for decision an-
nounced in Rule 19 (b). One basis for dismissal is

2017 How., at 139.
21 Ibid. Plaintiff was suing for rescission of a contract but was 

unable to join some of the parties to it. Reed, supra, n. 2, com-
ments that much later difficulty could have been avoided had this 
Court pointed the way in Shields by undertaking a practical exam-
ination of the facts. Id., at 340-346. He concludes that “The facts 
in the opinion are insufficient to demonstrate that the result is a 
just one.” Id., at 344. See also Kaplan, supra, n. 9, at 361.
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prejudice to the rights of an absent party that “cannot” 
be avoided in issuance of a final decree. Alternatively, 
if the decree can be so written that it protects the in-
terests of the absent persons, but as so written it leaves 
the controversy so situated that the outcome may be 
inconsistent with “equity and good conscience,” the 
suit should be dismissed.

The majority of the Court of Appeals read Shields n . 
Barrow to say that a person whose interests “may be 
affected” by the decree of the court is an indispensable 
party, and that all indispensable parties have a “sub-
stantive right” to have suits dismissed in their absence. 
We are unable to read Shields as saying either. It dealt 
only with persons whose interests must, unavoidably, 
be affected by a decree and it said nothing about sub-
stantive rights.22 Rule 19 (b), which the Court of 
Appeals dismissed as an ineffective attempt to change the 
substantive rights stated in Shields, is, on the contrary, 
a valid statement of the criteria for determining whether 
to proceed or dismiss in the forced absence of an inter-
ested person. It takes, for aught that now appears, ade-
quate account of the very real, very substantive claims 
to fairness on the part of outsiders that may arise in 
some cases. This, however, simply is not such a case.

III.
The Court of Appeals stated a second and distinct 

ground for reversing the District Court and ordering 
dismissal of the action. It will be recalled that at the

22 Indeed, for example, it has been clear that in a diversity case 
the question of joinder is one of federal law. E. g., De Korwin v. 
First Nat. Bank, 156 F. 2d 858, 860, citing Shields. To be sure, 
state-law questions may arise in determining what interest the out-
sider actually has, e. g., Kroese v. General Steel Castings Corp., 179 
F. 2d 760 (C. A. 3d Cir.), but the ultimate question whether, given 
those state-defined interests, a federal court may proceed without the 
outsider is a federal matter.
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time the present declaratory judgment action came to 
trial two tort actions were pending in the state courts. 
In one, the estate of the deceased truck driver, Smith, 
was suing the estate of Cionci, as tortfeasor, plus Dutcher, 
on the theory that Cionci was doing an errand for him 
at the time of the accident, plus Lynch’s estate, on the 
theory that Lynch had been in “control” of Cionci. 
Harris, the injured passenger, was suing the same three 
defendants on the same theories in a separate action. 
The Court of Appeals concluded that since these actions 
“presented the mooted question as to the coverage of 
the policy,” the issue presented in the present proceed-
ing, the District Court should have declined jurisdiction 
in order to allow the state courts to settle this question 
of state law.

We believe the Court of Appeals decided this question 
incorrectly. While we reaffirm our prior holding that a 
federal district court should, in the exercise of discretion, 
decline to exercise diversity jurisdiction over a declara-
tory judgment action raising issues of state law when 
those same issues are being presented contemporaneously 
to state courts, e. g., Brillhart v. Excess Ins. Co., 316 
U. S. 491, we do not find that to be the case here.

This issue, like the joinder issue, was not raised at 
trial. While we do not now declare that a court of 
appeals may never on its own motion compel dismissal 
of an action as an unwarranted intrusion upon state 
adjudication of state law, we do conclude that, this 
being a discretionary matter, the existence of a verdict 
reached after a prolonged trial in which the defendants 
did not invoke the pending state actions should be taken 
into consideration in deciding whether dismissal is the 
wiser course.

It can hardly be said that Lynch’s administrator, the 
plaintiff and petitioner in this case, would have had a 
satisfactory opportunity to litigate the issue of Cionci’s
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permission in the state actions. The Court of Appeals 
said that “all the persons involved in the accident were 
parties” to the state-court actions. If the implication 
is that the state actions could have resulted in judgments 
in favor of Lynch’s estate and against the insurance com-
pany on the issue of Cionci’s permission, this implica-
tion is not correct. The insurance company was not a 
party to the tort actions, and was not defending Cionci’s 
estate. Lynch’s estate was a party only in the sense that 
Lynch’s personal representative (a different person from 
Lynch’s administrator, the plaintiff in this case) was 
made a defendant in tort. Furthermore, the Smith and 
Harris actions against Cionci had nothing to do with the 
issue of insurance coverage: had Smith or Harris won a 
judgment against Cionci’s estate, they would have had to 
bring a further action against the insurance company; 
this further action could well have been brought in a 
federal court. In short, the net result of dismissal here 
would presumably have been a diversity action identical 
with this one, except that Lynch’s estate would have 
been compelled to wait upon the convenience of plaintiffs 
over whom it had no control, and would have been 
dependent upon a victory by those plaintiffs in a suit 
in which it was a defendant.

The issues that were before the state courts in the 
tort actions were not the same as the issues presented 
by this case. To be sure, a critical question of fact in 
both cases was what Dutcher said to Cionci when he 
gave him the keys. But in the state-court actions the 
ultimate question was whether Cionci was acting as 
Dutcher’s agent, thus making Dutcher personally liable 
for Cionci’s tort. In this case the question was simply 
whether Cionci had “permission,” thus bringing Cionci’s 
own liability within the coverage of the insurance policy. 
Resolution of the “agency” issue in the state court would 
have had no bearing on the “permission” issue even if
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that resolution were binding on Lynch’s estate. Further-
more, although the state court would have had to rule 
(and still will have to do so, if the cases are ever tried) 
whether or not Dutcher may testify against the estates 
under the Dead Man Rule, this question is also a differ-
ent one in the state and federal cases. In the state 
cases, Dutcher was a defendant, and the question would 
be whether he could testify in defense against his own 
liability. In the present case the question was rather 
whether he could testify, as a nonparty, on the coverage 
of his insurance policy.

We think it clear that the judgment below cannot 
stand. The judgment is vacated and the case is re-
manded to the Court of Appeals for consideration of 
those issues raised on appeal that have not been consid-
ered, and, should the Court of Appeals affirm the District 
Court as to those issues, for appropriate disposition pre-
serving the judgment of the District Court and protecting 
the interests of non joined persons.

It is so ordered.
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SMITH v. ILLINOIS.

CERTIORARI TO THE APPELLATE COURT OF ILLINOIS, 
FIRST DISTRICT.

No. 158. Argued December 7, 1967.—Decided January 29, 1968.

Where on cross-examination of principal prosecution witness at 
petitioner’s state trial for illegal sale of narcotics the court sus-
tained the prosecutor’s objections to disclosure of witness’ correct 
name and his address, held petitioner was denied his Sixth 
Amendment right, made applicable to the States by the Four-
teenth Amendment, to confront the witnesses against him. Alford 
v. United States, 282 U. S. 687, followed. Pp. 131-133.

70 Ill. App. 2d 289, 217 N. E. 2d 546, reversed.

Gerald W. Getty argued the cause for petitioner. 
With him on the briefs were James J. Doherty and 
Marshall J. Hartman.

John J. O’Toole, Assistant Attorney General of Illi-
nois, argued the cause for respondent. With him on the 
brief were William G. Clark, Attorney General, and 
Philip J. Rock, Assistant Attorney General.

Opinion of the Court by Mr . Justi ce  Stew art , an-
nounced by Mr . Justice  Fortas .

In Pointer v. Texas, 380 U. S. 400, 403, this Court held 
that the Sixth Amendment right of an accused to con-
front the witnesses against him is a “fundamental 
right . . . made obligatory on the States by the Four-
teenth Amendment.” The question presented in this 
case is whether Illinois denied that right to the petitioner, 
Fleming Smith. He was convicted in a criminal court of 
Cook County, Illinois, upon a charge of illegal sale of 
narcotics, and his conviction was affirmed on appeal.1

1 70 Ill. App. 2d 289, 217 N. E. 2d 546.



130 OCTOBER TERM, 1967.

Opinion of the Court. 390 U.S.

We granted certiorari to consider his constitutional 
claim.2

At the trial the principal witness against the petitioner 
was a man who identified himself on direct examination 
as “James Jordan.” This witness testified that he had 
purchased a bag of heroin from the petitioner in a restau-
rant with marked money provided by two Chicago police 
officers. The officers corroborated part of this testimony,3 
but only this witness and the petitioner testified to the 
crucial events inside the restaurant, and the petitioner’s 
version of those events was entirely different.4 The only 
real question at the trial, therefore, was the relative 
credibility of the petitioner and this prosecution witness.

On cross-examination this witness was asked whether 
“James Jordan” was his real name. He admitted, over 
the prosecutor’s objection, that it was not. He was then 
asked what his correct name was, and the court sustained 
the prosecutor’s objection to the question.5 Later the

2 387 U. S. 904.
3 The officers testified that the witness had entered the restau-

rant with the marked money and without narcotics, and that he 
had emerged with a bag of heroin. They also testified that they had 
found some of the marked money in the petitioner’s possession 
when they arrested him.

4 The petitioner testified that he had refused to sell the witness 
narcotics but had directed him to another man in the restaurant 
from whom he believed a purchase had been made. The petitioner 
also testified that he used a $5 bill to purchase a cup of coffee, and 
must have received the marked money in his change.

5 “Mr . Pride : Is James Jordan your correct name?
“Mr . Martwi ck : Object.
“Mr . Pride ." I have a right to know if it is his correct name. 
“The  Court : He may answer if it is his correct name or not. 
“Mr . Pride : Is that your correct name?
“A. No, it is not.
“Q. What is your correct name?
“Mr . Mart wic k : Object.
“The  Court : I won’t have him answer that.”
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witness was asked where he lived, and again the court 
sustained the prosecutor’s objection to the question.6

As the Court said in Pointer, “It cannot seriously be 
doubted at this late date that the right of cross- 
examination is included in the right of an accused in a 
criminal case to confront the witnesses against him.” 380 
U. S., at 404. Even more recently we have repeated that 
“a denial of cross-examination without waiver . . . would 
be constitutional error of the first magnitude and no 
amount of showing of want of prejudice would cure it.” 
Brookhart v. Janis, 384 U. S. 1, 3.

In the present case there was not, to be sure, a com-
plete denial of all right of cross-examination. But the 
petitioner was denied the right to ask the principal prose-
cution witness either his name or where he lived, although 
the witness admitted that the name he had first given 
was false. Yet when the credibility of a witness is in 
issue, the very starting point in “exposing falsehood and 
bringing out the truth” 7 through cross-examination must 
necessarily be to ask the witness who he is and where he 
lives. The witness’ name and address open countless 
avenues of in-court examination and out-of-court investi-
gation. To forbid this most rudimentary inquiry at the 
threshold is effectively to emasculate the right of cross- 
examination itself.

6 “Q. Now, where do you live now?
“Mr . Mar twic k : Objection.
“Mr . Pride : This is material.
“Mr . Mart wick : Objection, Judge.
“The  Cour t : Yes, objection allowed.”
The record shows that in fact the petitioner and his lawyer knew 

“Jordan” and that the lawyer had once represented him. However, 
there is no evidence in the record that either the petitioner or his 
lawyer knew “Jordan’s” correct name or where he was living at the 
time of this trial.

7 See Pointer v. Texas, 380 U. S., at 404.
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In Alford v. United States, 282 U. S. 687, this Court 
almost 40 years ago unanimously reversed a federal con-
viction because the trial judge had sustained objections 
to questions by the defense seeking to elicit the “place 
of residence” of a prosecution witness over the insistence 
of defense counsel that “the jury was entitled to know 
‘who the witness is, where he lives and what his business 
is.’ ” 282 U. S., at 688-689. What the Court said in 
reversing that conviction is fully applicable here:

“It is the essence of a fair trial that reasonable lati-
tude be given the cross-examiner, even though he is 
unable to state to the court what facts a reasonable 
cross-examination might develop. Prejudice ensues 
from a denial of the opportunity to place the witness 
in his proper setting and put the weight of his testi-
mony and his credibility to a test, without which the 
jury cannot fairly appraise them. ... To say that 
prejudice can be established only by showing that 
the cross-examination, if pursued, would necessarily 
have brought out facts tending to discredit the testi-
mony in chief, is to deny a substantial right and 
withdraw one of the safeguards essential to a fair 
trial. . . .

“. . . The question ‘Where do you live?’ was not 
only an appropriate preliminary to the cross- 
examination of the witness, but on its face, without 
any such declaration of purpose as was made by 
counsel here, was an essential step in identifying 
the witness with his environment, to which cross- 
examination may always be directed. . . .

“The extent of cross-examination with respect to 
an appropriate subject of inquiry is within the sound 
discretion of the trial court. It may exercise a rea-
sonable judgment in determining when the subject 
is exhausted. . . . But no obligation is imposed
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on the court, such as that suggested below, to 
protect a witness from being discredited on cross- 
examination, short of an attempted invasion of his 
constitutional protection from self incrimination, 
properly invoked. There is a duty to protect him 
from questions which go beyond the bounds of 
proper cross-examination merely to harass, annoy or 
humiliate him. . . . But no such case is presented 
here. . . 282 U. S., at 692-694.

In Pointer v. Texas, supra, the Court made clear that 
“the right of an accused to be confronted with the wit-
nesses against him must be determined by the same 
standards whether the right is denied in a federal or 
state proceeding . . . .” 380 IT. S., at 407-408. In this 
state case we follow the standard of Alford and hold that 
the petitioner was deprived of a right guaranteed to him 
under the Sixth and Fourteenth Amendments of the
Constitution.8 Reversed.

Mr . Just ice  White , with whom Mr . Justi ce  Mar -
shal l  joins, concurring.

In Alford v. United States, 282 U. S. 687, 694 (1931), 
the Court recognized that questions which tend merely 
to harass, annoy, or humiliate a witness may go beyond 
the bounds of proper cross-examination. I would place 
in the same category those inquiries which tend to en-

8 It is to be noted that no claim of the privilege against compulsory 
self-incrimination was asserted by “James Jordan.” Cf. United 
States v. Cardillo, 316 F. 2d 606. Nor are this Court’s decisions in 
McCray v. Illinois, 386 U. S. 300, and Roviaro v. United States, 353 
U. S. 53, relevant here. In neither of those cases was the informer 
a witness for the prosecution. Another recent Illinois decision seems 
to have recognized that the state evidentiary informer privilege is 
not involved when the informer is himself a witness at the trial. 
People v. Smith, 69 Ill. App. 2d 83, 89, 216 N. E. 2d 520, 523. See 8 
Wigmore, Evidence §2374, n. 6 (McNaughton rev. 1961).
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danger the personal safety of the witness. But in these 
situations, if the question asked is one that is normally 
permissible, the State or the witness should at the very 
least come forward with some showing of why the witness 
must be excused from answering the question. The trial 
judge can then ascertain the interest of the defendant 
in the answer and exercise an informed discretion in 
making his ruling. Here the State gave no reasons 
justifying the refusal to answer a quite usual and proper 
question. For this reason I join the Court’s judgment 
and its opinion which, as I understand it, is not incon-
sistent with these views. I should note in addition that 
although petitioner and his attorney may have known 
the witness in the past, it is not at all clear that either 
of them had ever known the witness’ real name or knew 
where he lived at the time of the trial.

Mr . Justi ce  Harlan , dissenting.
We granted certiorari in this case believing that it 

presented with requisite clarity the issue whether a de-
fendant in a state criminal trial may constitutionally be 
denied on cross-examination of a principal state witness 
the right to question such witness as to his actual name 
and address. Were I still of the view, after examination 
of the record, that this case clearly presents that question, 
I would concur in the Court’s judgment on due process, 
but not on Sixth Amendment “incorporation,” grounds.*  
The record, however, raises serious doubt that this peti-
tioner was denied any information that he did not already 
have, thus either rendering the error harmless or at 
least making the issue inappropriate for constitutional 
adjudication.

The State’s witness identified himself as “James 
Jordan.” Apparently knowing that this was not his real

*See my opinion concurring in the result in Pointer v. Texas, 380 
U. S. 400, 408.



SMITH v. ILLINOIS. 135

129 Harl an , J., dissenting.

or his only name, defense counsel asked Jordan whether 
that was his correct name, and received a negative reply. 
Further inquiry was disallowed by the trial judge as to 
both the witness’ name and address. Later, however, 
defense counsel said of the witness “I represented him 
before, I know him.” Still later, when asked by defense 
counsel on direct examination how long he had known 
James Jordan, the defendant replied, “I’d say a few 
years or so, casually.” The defendant also indicated 
that he knew Jordan to be a narcotics addict, and that 
he knew that Jordan was acquainted with a person whose 
legal name he knew to be Herbert Simpson.

In the face of these developments, the Court’s sug-
gestion that perhaps the defense nevertheless did not 
know Jordan’s name or address is, to say the least, 
exceedingly dubious. At no point did defense counsel, 
or defendant, state that he lacked the requested informa-
tion, nor did counsel pursue the point with any vigor 
after the State’s objections to the questions; he simply 
turned to another series of questions without suggesting 
any way in which his attempt to present a defense had 
been prejudiced. The inference seems to me patent that 
counsel was asking routine questions, to which he already 
knew the answers, and that his failure to get answers in 
court was of no consequence.

I would not reverse a state conviction on a record so 
opaque, indeed one savoring of a disingenuous constitu-
tional contention. Cf. Rescue Army v. Municipal Court, 
331 U. S. 549; Poe v. Ullman, 367 U. S. 497. I would 
therefore dismiss the writ as improvidently granted.
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KOLOD ET AL. v. UNITED STATES.

ON PETITION FOR REHEARING.

No. 133. Certiorari denied October 9, 1967.—Rehearing and 
certiorari granted and case decided January 29, 1968.

After the petition for writ of certiorari in this case was filed, peti-
tioners’ counsel, as alleged in their petition for rehearing, learned 
of a government agency’s electronic monitoring of a petitioner’s 
conversations at his place of business. The Solicitor General 
sought to justify nondisclosure by the Government on the basis 
of the Justice Department’s determination that the eavesdropped 
information was not arguably relevant to this prosecution. Held: 
This Court cannot accept the Department’s ex parte determina-
tion of relevancy in lieu of such a determination in an adversary 
District Court proceeding, to be confined to the content of any 
electronically eavesdropped conversations at petitioner’s place of 
business and the pertinence thereof to petitioners’ subsequent 
convictions.

Rehearing and certiorari granted; 371 F. 2d 983, vacated and 
remanded.

Edward Bennett Williams, Harold Ungar and W. H. 
Erickson for petitioners.

Solicitor General Griswold, former Solicitor General 
Marshall, Assistant Attorney General Vinson, Beatrice 
Rosenberg and Sidney M. Glazer for the United States.

Per  Curiam .
The petition for rehearing is granted and the order 

denying petitioners’ petition for the writ of certiorari, 
389 U. S. 834, is set aside. The petition for rehearing 
alleges that petitioners’ counsel was informed after the 
petition for the writ of certiorari was filed that petitioner 
Alderisio’s conversations were monitored through elec-
tronic surveillance conducted by a government agency 
at Alderisio’s place of business in Chicago. The Court 
invited the Solicitor General to respond to the petition
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for rehearing. 389 U. S. 966. The Solicitor General 
responded that the petition should be denied because 
the case did not come within “. . . the policy of the 
Department of Justice to make disclosure to the courts 
if it finds (1) that a defendant was present or partici-
pated in a conversation overheard by unlawful electronic 
surveillance, and (2) that the government has thereby 
obtained any information which is arguably relevant to 
the litigation involved.” The Solicitor General stated 
that “As a result of his inquiries and examination, he is 
satisfied that there is nothing that is arguably relevant 
to the present case,” that is, “no overheard conversation 
in which any of the petitioners participated is arguably 
relevant to this prosecution.”

We read the response as admitting that Alderisio’s 
conversations were overheard by unlawful electronic 
eavesdropping but as justifying nondisclosure on the 
basis of the Department’s determination that the infor-
mation obtained was not arguably relevant to this prose-
cution. We cannot accept the Department’s ex parte 
determination of relevancy in lieu of such determination 
in an adversary proceeding in the District Court. Ac-
cordingly we grant the petition for certiorari as to each 
of the petitioners Alderisio and Aiderman,*  vacate the 
judgment of the Court of Appeals, and remand the case 
to the District Court for a hearing, findings, and conclu-
sions on the nature and relevance to these convictions 
of any conversations that may be shown to have been 
overheard through unlawful electronic surveillance of 
petitioner Alderisio’s place of business in Chicago. In 
such proceedings, the District Court will confine the 
evidence presented by both sides to that which is ma-
terial to questions of the content of any electronically 
eavesdropped conversations at petitioner Alderisio’s place

*Petitioner Kolod died in August 1967 and the petition for cer-
tiorari as to him is dismissed.
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of business in Chicago, and of the relevance of any such 
conversations to petitioners’ subsequent convictions. The 
District Court will make such findings of fact on these 
questions as may be appropriate in light of the further 
evidence and of the entire existing record. If the Dis-
trict Court decides, on the basis of such findings, that 
the convictions of the petitioners were not tainted by the 
use of evidence improperly obtained, it will enter new 
final judgments of convictions based on the existing rec-
ord as supplemented by its further findings, thereby 
preserving to all affected parties the right to seek further 
appropriate appellate review. If, on the other hand, the 
District Court concludes after such further proceedings 
that the conviction of a petitioner was tainted, it would 
then become its duty to accord such petitioner a new 
trial. Hoffa v. United States, 387 U. S. 231, 233-234.

The petition for a writ of certiorari is granted, the 
judgment of the Court of Appeals is vacated, and the 
case is remanded to the District Court for further pro-
ceedings consistent with this opinion.

It is so ordered.
Mr . Justi ce  Black  dissents.

Mr . Justic e  Marsha ll  took no part in the considera-
tion or decision of this case.



TEITEL FILM CORP. v. CUSACK. 139

Per Curiam.

TEITEL FILM CORP, et  al . v . CUSACK et  al ., 
MEMBERS OF THE MOTION PICTURE 

APPEAL BOARD OF THE CITY
OF CHICAGO.

APPEAL FROM THE SUPREME COURT OF ILLINOIS.

No. 787. Decided January 29, 1968.

Appellants, who were permanently enjoined by the Illinois courts 
from showing certain motion pictures, challenged the Chicago 
Motion Picture Censorship Ordinance as unconstitutional on its 
face and as applied. The ordinance allows 50 to 57 days to com-
plete the administrative process, and there is no provision for a 
prompt judicial decision by the trial court of the alleged obscenity 
of the film. Held: Appellants’ constitutional rights were violated 
since the requirements of Freedman v. Maryland, 380 U. S. 51, 
that the censor within a “specified brief period” either issue a 
license or go to court to restrain showing the film, and that there 
be “prompt final judicial decision,” were not met.

38 Ill. 2d 53, 230 N. E. 2d 241, judgments reversed and remanded.

Elmer Gertz and Leon N. Miller for appellants.
Raymond F. Simon and Marvin E. Aspen for appellees.

Per  Curiam .
This appeal seeks review of judgments of the Supreme 

Court of Illinois which affirmed orders of the Circuit 
Court of Cook County permanently enjoining the appel-
lants from showing certain motion pictures in public 
places in the City of Chicago, 38 Ill. 2d 53, 230 N. E. 2d 
241. The questions presented are whether the Chicago 
Motion Picture Censorship Ordinance is unconstitu-
tional on its face and as applied, and whether the films 
involved are obscene.1

1 In light of our decision, we do not reach, and intimate no view 
upon, the question whether the Cms are obscene.
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The Chicago Motion Picture Censorship Ordinance 
prohibits the exhibition in any public place of “any pic-
ture . . . without first having secured a permit therefor 
from the superintendent of police.” The Superintendent 
is required “within three days of receipt” of films to “in-
spect such . . . films ... or cause them to be inspected 
by the Film Review Section . . . and within three days 
after such inspection” either to grant or deny the permit.2 
If the permit is denied the exhibitor may within seven 
days seek review by the Motion Picture Appeal Board. 
The Appeal Board must review the film within 15 days 
of the request for review, and thereafter within 15 days 
afford the exhibitor, his agent or distributor a hearing. 
The Board must serve the applicant with written notice 
of its ruling within five days after close of the hearing. 
If the Board denies the permit, “the Board, within ten 
days from the hearing, shall file with the Circuit Court 
of Cook County an action for an injunction against the 
showing of the film.” A Circuit Court Rule, General 
Order 3-3, promulgated May 26, 1965, provides that a 
“complaint for injunction . . . shall be given priority 
over all other causes. The Court shall set the cause for 
hearing within five (5) days after the defendant has 
answered . ...”3 However, neither the rule nor any

2 The ordinance was amended during the pendency of the case 
before the Illinois Supreme Court to require inspection within three 
days after submission of the films. The members of the Super-
intendent’s Film Review Section, upon his request, “review each 
motion picture submitted and . . . recommend in writing to the 
superintendent of police whether to grant or deny a permit.”

3 Comments of the trial judge in this case suggest doubt whether 
the trial court regarded compliance with this rule to be mandatory:

“Mr. Aspen [counsel for the City]: As far as the Court is con-
cerned, it is my understand [aic] that Judge Boyle in General Rule 
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statutory or other provision assures a prompt judicial 
decision of the question of the alleged obscenity of the 
film.

The Illinois Supreme Court held “that the administra-
tion of the Chicago Motion Picture Ordinance violates 
no constitutional rights of the defendants.” 38 Ill. 2d, 
at 63, 230 N. E. 2d, at 247. We disagree. In Freedman 
v. Maryland, 380 U. S. 51, 58-59, we held “. . . that a 
noncriminal process which requires the prior submission 
of a film to a censor avoids constitutional infirmity only 
if it takes place under procedural safeguards designed to 
obviate the dangers of a censorship system. ... To 
this end, the exhibitor must be assured, by statute or 
authoritative judicial construction, that the censor will, 
within a specified brief period, either issue a license or 
go to court to restrain showing the film. ... [T]he pro-
cedure must also assure a prompt final judicial decision, to 
minimize the deterrent effect of an interim and possibly 
erroneous denial of a license.” (Emphasis supplied.) 
The Chicago censorship procedures violate these stand-
ards in two respects. (1) The 50 to 57 days provided 
by the ordinance to complete the administrative process 
before initiation of the judicial proceeding does not sat-
isfy the standard that the procedure must assure “that 
the censor will, within a specified brief period, either

3-3, which has nothing to do with the ordinance has said there will 
be a hearing within five days of either the filing of an answer—

“The Court: I am going to have it changed because we just cannot 
set everything aside to give priority to this kind of litigation.

“The Court: First amendment matters cannot be anymore im-
portant than any other constitutional right or any other citizen’s 
right to have his case heard.

“As I said before, it is far more important in my judgment to take 
care of the broken heads and fractured legs than it is to take care 
of the bleeding hearts.”
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issue a license or go to court to restrain showing the 
film.” (2) The absence of any provision for a prompt 
judicial decision by the trial court violates the standard 
that . . the procedure must also assure a prompt final 
judicial decision . . . .”

Accordingly, we reverse the judgments of the Supreme 
Court of Illinois and remand the case for further pro-
ceedings not inconsistent with this opinion.

It is so ordered.

Mr . Just ice  Black  and Mr . Just ice  Douglas , agree-
ing that Freedman n . Maryland, 380 U. S. 51, 58-59, 
requires reversal of this case, base their reversal also on 
Redrup v. New York, 386 U. S. 767.

Mr . Justi ce  Harlan  concurs in the result.

Mr . Justice  Stewart  bases his concurrence in this 
judgment upon Redrup v. New York, 386 U. S. 767.
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SMITH v. NOBLE DRILLING CORP.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF LOUISIANA.

No. 648. Decided January 29, 1968.

Certiorari granted; vacated and remanded.

Samuel C. Gainsburgh for petitioner.
W. Ford Reese for respondent.

Per  Curiam .
The petition for a writ of certiorari to the Supreme 

Court of Louisiana is granted. The judgment below is 
vacated and the case is remanded to the Supreme Court 
of Louisiana for further consideration in light of Billiot 
v. Sewart Seacrajt, Inc., 382 F. 2d 662 (C. A. 5th Cir. 
1967), and Loffland Brothers Co. v. Huckabee, 373 F. 2d 
528 (C. A. 5th Cir. 1967).
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GARAFOLO v. UNITED STATES.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT.

No. 866. Decided January 29, 1968.

Certiorari granted; 385 F. 2d 200, vacated and remanded.

Francis Heisler for petitioner.
Solicitor General Griswold, Assistant Attorney General 

Vinson and Beatrice Rosenberg for the United States.

Per  Curiam .
The petition for a writ of certiorari is granted and the 

judgment of the United States Court of Appeals for the 
Seventh Circuit is vacated. The case is remanded to 
that court for further consideration in light of Smith v. 
Illinois, ante, p. 129.

Mr . Justice  Black  and Mr . Justi ce  Harlan  are of 
the opinion that certiorari should be denied.
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ALBRECHT v. HERALD CO., dba  GLOBE-
DEMOCRAT PUBLISHING CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT.

No. 43. Argued November 9, 1967.—Decided March 4, 1968.

Petitioner, an independent newspaper carrier, bought from respond-
ent at wholesale and sold at retail copies of respondent’s morning 
newspaper under an exclusive territory arrangement which was 
terminable if a carrier exceeded the maximum retail price adver-
tised by respondent. When petitioner exceeded that price, re-
spondent protested to petitioner, and then informed petitioner’s 
subscribers that it would itself deliver the paper at the lower 
price. Respondent engaged an agency (Milne) to solicit peti-
tioner’s customers. About 300 of petitioner’s 1200 subscribers 
switched to direct delivery by respondent. Respondent later 
turned these customers over, without cost, to another carrier 
(Kroner), who was aware of respondent’s purpose and who knew 
that he might have to return the route if petitioner discontinued 
his pricing practice. Respondent told petitioner that he could 
have his customers back if he adhered to the suggested price. 
Petitioner filed a treble-damage complaint which, as later amended, 
charged a combination in restraint of trade in violation of § 1 
of the Sherman Act, between respondent, petitioner’s customers, 
Milne, and Kroner. Petitioner’s appointment as carrier was 
terminated and petitioner sold his route. The jury found for 
respondent and the trial court denied petitioner’s motion for 
judgment n. o. v., which asserted that the undisputed facts showed 
as a matter of law a combination to fix a resale price which was 
per se illegal under United States v. Parke, Davis & Co., 362 U. S. 
29 (1960), and like cases. The Court of Appeals affirmed, holding 
that respondent’s conduct was wholly unilateral and not in re-
straint of trade. Held:

1. The uncontroverted facts showed a combination within § 1 
of the Sherman Act between respondent, Milne, and Kroner, to 
force petitioner to conform to respondent’s advertised retail 
price. United States v. Parke, Davis & Co., supra, followed. 
Pp. 149-150.

2. Since fixing maximum as well as minimum resale prices by 
agreement or combination is a per se violation of § 1 of the
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Act, the Court of Appeals erred in holding that there was no 
restraint of trade. Kiefer-Stewart Co. v. Seagram & Sons, Inc., 
340 U. S. 211 (1951), followed. Pp. 151-153.

3. The Court of Appeals also erred in assuming on the record 
here that it was necessary to permit respondent to impose a price 
ceiling to prevent the price gouging made possible by exclusive 
territories, for neither the existence of exclusive territories nor 
the dealers’ resultant economic power was in issue; and the court 
was not entitled to assume that the exclusive rights granted by 
respondent were valid under § 1 of the Act, either alone or in 
conjunction with a price-fixing scheme. Pp. 153-154.

367 F. 2d 517, reversed and remanded.

Gray L. Dorsey argued the cause for petitioner. With 
him on the briefs was Donald S. Siegel.

Lon Hocker argued the cause for respondent. With 
him on the brief was Thomas Newman.

Arthur B. Hanson filed a brief for the American News-
paper Publishers Association, as amicus curiae, urging 
affirmance.

Mr . Justi ce  White  delivered the opinion of the Court.
A jury returned a verdict for respondent in petitioner’s 

suit for treble damages for violation of § 1 of the 
Sherman Act.1 Judgment was entered on the verdict 
and the Court of Appeals for the Eighth Circuit 
affirmed. 367 F. 2d 517 (1966). The question is whether 
the denial of petitioner’s motion for judgment notwith-
standing the verdict was correctly affirmed by the Court 
of Appeals. Because this case presents important issues 
under the antitrust laws, we granted certiorari. 386 
U. S. 941 (1967).

1 Section 1 of the Sherman Act, 26 Stat. 209, 15 U. S. C. § 1, 
in part provides that “Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint of trade or commerce 
among the several States, or with foreign nations, is declared to be 
illegal . . . .”
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We take the facts from those stated by the Court of 
Appeals. Respondent publishes the Globe-Democrat, a 
morning newspaper distributed in the St. Louis metro-
politan area by independent carriers who buy papers at 
wholesale and sell them at retail. There are 172 home 
delivery routes. Respondent advertises a suggested retail 
price in its newspaper. Carriers have exclusive terri-
tories which are subject to termination if prices exceed 
the suggested maximum. Petitioner, who had Route 99, 
adhered to the advertised price for some time but in 
1961 raised the price to customers.2 After more than 
once objecting to this practice, respondent wrote peti-
tioner on May 20, 1964, that because he was over-
charging and because respondent had reserved the right 
to compete should that happen, subscribers on Route 99 
were being informed by letter that respondent would 
itself deliver the paper to those who wanted it at the 
lower price. In addition to sending these letters to 
petitioner’s customers, respondent hired Milne Circu-
lation Sales, Inc., which solicited readers for newspapers, 
to engage in telephone and house-to-house solicitation 
of all residents on Route 99. As a result, about 300 
of petitioner’s 1,200 customers switched to direct de-
livery by respondent. Meanwhile, respondent contin-
ued to sell papers to petitioner but warned him that 
should he continue to overcharge, respondent would not 
have to do business with him. Since respondent did not 
itself want to engage in home delivery, it advertised a 
new route of 314 customers as available without cost. 
Another carrier, George Kroner, took over the route 
knowing that respondent would not tolerate overcharging 
and understanding that he might have to return the

2 The record indicates that petitioner raised his price by 10 cents 
a month.
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route if petitioner discontinued his pricing practice.3 On 
July 27 respondent told petitioner that it was not inter-
ested in being in the carrier business and that petitioner 
could have his customers back as long as he charged the 
suggested price. Petitioner brought this lawsuit on Au-
gust 12. In response, petitioner’s appointment as a 
carrier was terminated and petitioner was given 60 days 
to arrange the sale of his route to a satisfactory replace-
ment. Petitioner sold his route for $12,000, $1,000 more 
than he had paid for it but less than he could have gotten 
had he been able to turn over 1,200 customers instead of 
900.4

Petitioner’s complaint charged a combination or con-
spiracy in restraint of trade under § 1 of the Sherman 
Act.5 At the close of the evidence the complaint was 
amended to charge only a combination between respond-
ent and “plaintiff’s customers and/or Milne Circulation 
Sales, Inc. and/or George Kroner.” The case went to 
the jury on this theory, the jury found for respondent, 
and judgment in its favor was entered on the verdict. 
The court denied petitioner’s motion for judgment not-
withstanding the verdict, which asserted that under 
United States v. Parke, Davis & Co., 362 U. S. 29 
(1960), and like cases, the undisputed facts showed as 
a matter of law a combination to fix resale prices of 
newspapers which was per se illegal under the Sherman 
Act. The Court of Appeals affirmed. In its view “the

3 The record shows that at about this time petitioner lowered his 
price to respondent’s advertised price. Although petitioner notified 
all his customers of this change, respondent apparently remained 
unaware of it.

4 Kroner testified at trial that he sold the customers he had within 
Route 99 to petitioner’s vendee for $3,600.

5 Petitioner also charged respondent with tortious interference 
with business relations under state law, but this count was dismissed 
before trial.
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undisputed evidence failfed] to show a Sherman Act 
violation,” because respondent’s conduct was wholly 
unilateral and there was no restraint of trade. The 
previous decisions of this Court were deemed inappo-
site to a situation in which a seller establishes maximum 
prices to be charged by a retailer enjoying an exclusive 
territory and in which the seller, who would be entitled 
to refuse to deal, simply engages in competition with the 
offending retailer. We disagree with the Court of Appeals 
and reverse its judgment.

On the undisputed facts recited by the Court of Appeals 
respondent’s conduct cannot be deemed wholly unilateral 
and beyond the reach of § 1 of the Sherman Act. That 
section covers combinations in addition to contracts and 
conspiracies, express or implied. The Court made this 
quite clear in United States v. Parke, Davis & Co., 362 
U. S. 29 (1960), where it held that an illegal combi-
nation to fix prices results if a seller suggests resale 
prices and secures compliance by means in addition to 
the “mere announcement of his policy and the simple 
refusal to deal . . . .” Id., at 44. Parke Davis had 
specified resale prices for both wholesalers and retailers 
and had required wholesalers to refuse to deal with non-
complying retailers. It was found to have created a 
combination “with the retailers and the wholesalers to 
maintain retail prices . . . .” Id., at 45. The combi-
nation with retailers arose because their acquiescence in 
the suggested prices was secured by threats of termina-
tion; the combination with wholesalers arose because 
they cooperated in terminating price-cutting retailers.

If a combination arose when Parke Davis threatened 
its wholesalers with termination unless they put pres-
sure on their retail customers, then there can be no 
doubt that a combination arose between respondent, 
Milne, and Kroner to force petitioner to conform to the 
advertised retail price. When respondent learned that
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petitioner was overcharging, it hired Milne to solicit 
customers away from petitioner in order to get peti-
tioner to reduce his price. It was through the efforts 
of Milne, as well as because of respondent’s letter to 
petitioner’s customers, that about 300 customers were 
obtained for Kroner. Milne’s purpose was undoubtedly 
to earn its fee, but it was aware that the aim of the 
solicitation campaign was to force petitioner to lower his 
price. Kroner knew that respondent was giving him the 
customer list as part of a program to get petitioner to con-
form to the advertised price, and he knew that he might 
have to return the customers if petitioner ultimately 
complied with respondent’s demands. He undertook to 
deliver papers at the suggested price and materially aided 
in the accomplishment of respondent’s plan. Given the 
uncontradicted facts recited by the Court of Appeals, 
there was a combination within the meaning of § 1 be-
tween respondent, Milne, and Kroner, and the Court of 
Appeals erred in holding to the contrary.6

6 Petitioner’s original complaint broadly asserted an illegal com-
bination under § 1 of the Sherman Act. Under Parke, Davis peti-
tioner could have claimed a combination between respondent and 
himself, at least as of the day he unwillingly complied with respond-
ent’s advertised price. Likewise, he might successfully have claimed 
that respondent had combined with other carriers because the firmly 
enforced price policy applied to all carriers, most of whom acqui-
esced in it. See United States v. Arnold, Schwinn & Co., 388 
U. S. 365, 372 (1967). These additional claims, however, appear 
to have been abandoned by petitioner when he amended his com-
plaint in the trial court.

Petitioner’s amended complaint did allege a combination between 
respondent and petitioner’s customers. Because of our disposition 
of this case it is unnecessary to pass on this claim. It was not, 
however, a frivolous contention. See Federal Trade Commission 
v. Beech-Nut Packing Co., 257 U. S. 441 (1922); Girardi v. Gates 
Rubber Co. Sales Div., Inc., 325 F. 2d 196 (C. A. 9th Cir. 1963); 
Graham v. Triangle Publications, Inc., 233 F. Supp. 825 (D. C. E. D. 
Pa. 1964), aff’d per curiam, 344 F. 2d 775 (C. A. 3d Cir. 1965).
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The Court of Appeals also held there was no restraint 
of trade, despite the long-accepted rule in § 1 cases that 
resale price fixing is a per se violation of the law whether 
done by agreement or combination.7 United States v.

7 Our Brother Harl an  seems to state that suppliers have no 
interest in programs of minimum resale price maintenance, and 
hence that such programs are “essentially” horizontal agreements 
between dealers even when they appear to be imposed unilaterally 
and individually by a supplier on each of his dealers. Although 
the empirical basis for determining whether or not manufacturers 
benefit from minimum resale price programs appears to be incon-
clusive, it seems beyond dispute that a substantial number of manu-
facturers formulate and enforce complicated plans to maintain resale 
prices because they deem them advantageous. See E. Grether, 
Price Control Under Fair Trade Legislation, c. X (1939); Federal 
Trade Commission, Report on Resale Price Maintenance 5-11, 59 
(1945); Select Committee on Small Business, Fair Trade: The 
Problem and the Issues, H. R. Rep. No. 1292, 82d Cong., 2d Sess. 
(1952); Bowman, The Prerequisites and Effects of Resale Price 
Maintenance, 22 U. Chi. L. Rev. 825, 832-843 (1955); Corey, Fair 
Trade Pricing: A Reappraisal, 30 Harv. Bus. Rev. No. 5, p. 47 
(1952); Fulda, Resale Price Maintenance, 21 U. Chi. L. Rev. 175, 
184-186 (1954). As a theoretical matter, it is not difficult to 
conceive of situations in which manufacturers would rightly regard 
minimum resale price maintenance to be in their interest. Main-
taining minimum resale prices would benefit manufacturers when 
the total demand for their product would not be increased as much 
by the lower prices brought about by dealer competition as by some 
other nonprice, demand-creating activity. In particular, when total 
consumer demand (at least within that price range marked at the 
bottom by the minimum cost of manufacture and distribution and 
at the top by the highest price at which a price maintenance scheme 
can operate effectively) is affected less by price than by the number 
of retail outlets for the product, the availability of dealer services, 
or the impact of advertising and promotion, it will be in the interest 
of manufacturers to squelch price competition through a scheme of 
resale price maintenance in order to concentrate on nonprice compe-
tition. Finally, if the retail price of each of a group of competing 
products is stabilized through manufacturer-imposed price mainte-
nance schemes, the danger to all the manufacturers of severe 
interbrand price competition is apt to be alleviated.
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Trenton Potteries Co., 273 U. S. 392 (1927); United 
States v. Socony-Vacuum Oil Co., 310 U. S. 150 (1940); 
Kiejer-Stewart Co. v. Seagram & Sons, 340 U. S. 211 
(1951); United States n . McKesson & Robbins, Inc., 351 
U. S. 305 (1956).

In Kiejer-Stewart, supra, liquor distributors combined 
to set maximum resale prices. The Court of Appeals 
held the combination legal under the Sherman Act be-
cause in its view setting maximum prices “. . . consti-
tuted no restraint on trade and no interference with plain-
tiff’s right to engage in all the competition it desired.” 
182 F. 2d 228, 235 (C. A. 7th Cir. 1950). This Court 
rejected that view and reversed the Court of Appeals, 
holding that agreements to fix maximum prices “no less 
than those to fix minimum prices, cripple the freedom of 
traders and thereby restrain their ability to sell in accord-
ance with their own judgment.” 8 340 U. S. 211, 213.

We think Kiejer-Stewart was correctly decided and 
we adhere to it. Maximum and minimum price fixing 
may have different consequences in many situations. 
But schemes to fix maximum prices, by substituting the 
perhaps erroneous judgment of a seller for the forces of 
the competitive market, may severely intrude upon the 
ability of buyers to compete and survive in that market. 
Competition, even in a single product, is not cast in a 
single mold. Maximum prices may be fixed too low for

8 Our Brother Harlan  appears to read Kiefer-Stewart as prohib-
iting only combinations of suppliers to squeeze retailers from the 
top. Under this view, scarcely derivable from the opinion in that 
case, signed contracts between a single supplier and his many dealers 
to fix maximum resale prices would not violate the Sherman Act. 
With all deference, we reject this view, which seems to stem from 
the notion that there can be no agreement violative of § 1 unless 
that agreement accrues to the benefit of both parties, as determined 
in accordance with some a priori economic model. Cf. Comment, 
The Per Se Illegality of Price-Fixing—Sans Power, Purpose, or 
Effect, 19 U. Chi. L. Rev. 837 (1952).



ALBRECHT v. HERALD CO. 153

145 Opinion of the Court.

the dealer to furnish services essential to the value which 
goods have for the consumer or to furnish services and 
conveniences which consumers desire and for which they 
are willing to pay. Maximum price fixing may channel 
distribution through a few large or specifically advan-
taged dealers who otherwise would be subject to signifi-
cant nonprice competition. Moreover, if the actual price 
charged under a maximum price scheme is nearly always 
the fixed maximum price, which is increasingly likely as 
the maximum price approaches the actual cost of the 
dealer, the scheme tends to acquire all the attributes of 
an arrangement fixing minimum prices.9 It is our view, 
therefore, that the combination formed by the respondent 
in this case to force petitioner to maintain a specified price 
for the resale of the newspapers which he had purchased 
from respondent constituted, without more, an illegal 
restraint of trade under § 1 of the Sherman Act.

We also reject the suggestion of the Court of Appeals 
that Kiefer-Stewart is inapposite and that maximum 
price fixing is permissible in this case. The Court of 
Appeals reasoned that since respondent granted exclusive 
territories, a price ceiling was necessary to protect the 
public from price gouging by dealers who had monopoly 
power in their own territories. But neither the existence 
of exclusive territories nor the economic power they might 
place in the hands of the dealers was at issue before the 
jury. Likewise, the evidence taken was not directed to 
the question of whether exclusive territories had been 
granted or imposed as the result of an illegal combination 
in violation of the antitrust laws. Certainly on the 
record before us the Court of Appeals was not entitled 
to assume, as its reasoning necessarily did, that the

9 In Kiefer-Stewart after the manufacturer established the maxi-
mum price at which its product could be sold, it fair-traded the 
product so as to fix that price as the legally permissible minimum. 
182 F. 2d, at 230-231.
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exclusive rights granted by respondent were valid under 
§ 1 of the Sherman Act, either alone or in conjunction 
with a price-fixing scheme. See United States v. Arnold, 
Schwinn & Co., 388 U. S. 365, 373, 379 (1967). The 
assertion that illegal price fixing is justified because it 
blunts the pernicious consequences of another distribu-
tion practice is unpersuasive. If, as the Court of 
Appeals said, the economic impact of territorial exclu-
sivity was such that the public could be protected only 
by otherwise illegal price fixing itself injurious to the 
public, the entire scheme must fall under § 1 of the 
Sherman Act.

In sum, the evidence cited by the Court of Appeals 
makes it clear that a combination in restraint of trade 
existed. Accordingly, it was error to affirm the judg-
ment of the District Court which denied petitioner’s 
motion for judgment notwithstanding the verdict. The 
judgment of the Court of Appeals is reversed and the 
case is remanded to that court for further proceedings 
consistent with this opinion. D , , ,Reversed and remanded.

Mr . Justi ce  Dougla s , concurring.
While I join the opinion of the Court, there is a word 

I would add. This is a “rule of reason” case stemming 
from Standard Oil Co. v. United States, 221 U. S. 1, 62. 
Whether an exclusive territorial franchise in a vertical 
arrangement is per se unreasonable under the antitrust 
laws is a much mooted question. A fixing of prices for 
resale is conspicuously unreasonable, because of the great 
leverage that price has over the market. United States 
v. Socony-Vacuum Oil Co., 310 U. S. 150, 221. The 
Court quite properly refuses to say whether in the 
newspaper distribution business an exclusive territorial 
franchise is illegal.

The traditional distributing agency is the neighborhood 
newspaper boy. Whether he would have the time, acu-
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men, experience, or financial resources to wage competi-
tive warfare without the protection of a territorial 
franchise is at least doubtful. Here, however, we have 
a distribution system which has the characteristics of a 
large retail enterprise. Petitioner’s business requires 
practically full time. He purchased his route for $11,000, 
receiving a list of subscribers, a used truck, and a news- 
paper-tying machine. At the time his dispute with 
respondent arose, there were 1,200 subscribers on the 
route, and that route covered “the whole northeast sec-
tion” of a “big city.” Deliveries had to be made by 
motor vehicle and although they were usually completed 
by 6 o’clock in the morning, the rest of the workday was 
spent in billing, receiving phone calls, arranging for new 
service, or in placing “stop” or “start” orders on existing 
service. Petitioner at times hired a staff to tie and to 
wrap newspapers.

Under our decisions*  the legality of exclusive terri-
torial franchises in the newspaper distribution business 

* “Every agreement concerning trade, every regulation of trade, 
restrains. To bind, to restrain, is of their very essence. The true 
test of legality is whether the restraint imposed is such as merely 
regulates and perhaps thereby promotes competition or whether it 
is such as may suppress or even destroy competition. To determine 
that question the court must ordinarily consider the facts peculiar 
to the business to which the restraint is applied; its condition before 
and after the restraint was imposed; the nature of the restraint 
and its effect, actual or probable. The history of the restraint, the 
evil believed to exist, the reason for adopting the particular remedy, 
the purpose or end sought to be attained, are all relevant facts. 
This is not because a good intention will save an otherwise objec-
tionable regulation or the reverse; but because knowledge of intent 
may help the court to interpret facts and to predict consequences.” 
Chicago Board of Trade v. United States, 246 U. S. 231, 238. Cf. 
United States v. Parke, Davis & Co., 362 U. S. 29 (economics of 
the drug distribution business); United States v. Arnold, Schwinn 
& Co., 388 U. S. 365 (economics of the bicycle business). In the 
latter case we noted that the evidence of record “elaborately sets
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would have to be tried as a factual issue; and that was 
not done here.

The case is therefore close to White Motor Co. n . 
United States, 372 U. S. 253, where before ruling on the 
legality of a territorial restriction in a vertical arrange-
ment, we remanded for findings on “the actual impact of 
these arrangements on competition.” Id., at 263.

Mr . Justice  Harlan , dissenting.
While I entirely agree with the views expressed by 

my Brother Stew art  and have joined his dissenting 
opinion, the Court’s disregard of certain economic consid-
erations underlying the Sherman Act warrants additional 
comment.

I.
The practice of setting genuine price “ceilings,” that is 

maximum prices, differs from the practice of fixing min-
imum prices, and no accumulation of pronouncements 
from the opinions of this Court can render the two 
economically equivalent.

The allegation of a combination of persons to fix max-
imum prices undoubtedly states a Sherman Act cause of 
action. In order for a plaintiff to win such a § 1 case, 
however, he must be able to prove the existence of the 
alleged combination, and the defendant must be unable, 
either by virtue of a per se rule or by failure of proof at 
trial, to show an adequate justification. It is on these 
two points that price ceilings differ from price floors: 
to hold that a combination may be inferred from the 
vertical dictation of a maximum price simply because it 
may be permissible to infer a combination from the 
vertical dictation of a minimum price ignores economic

forth information as to the total market interaction and interbrand 
competition, as well as the distribution program and practices.” 
388 U. 8., at 367.
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reality; to conclude that no acceptable justification for 
fixing maximum prices can be found simply because there 
is no acceptable justification for fixing minimum prices 
is to substitute blindness for analysis.

Resale price maintenance, a practice not involved here, 
lessens horizontal intrabrand competition. The effects, 
higher prices, less efficient use of resources, and an easier 
life for the resellers, are the same whether the price 
maintenance policy takes the form of a horizontal con-
spiracy among resellers or of vertical dictation by a 
manufacturer plus reseller acquiescence. This means 
two things. First, it is frequently possible to infer a 
combination of resellers behind what is presented to the 
world as a vertical and unilateral price policy, because 
it is the resellers and not the manufacturer who reap the 
direct benefits of the policy. Second, price floors are 
properly considered per se restraints, in the sense that 
once a combination to create them has been demon-
strated, no proffered justification is an acceptable de-
fense. Following the rule of reason, combinations to fix 
price floors are invariably unreasonable: to the extent 
that they achieve their objective, they act to the direct 
detriment of the public interest as viewed in the Sherman 
Act. In the absence of countervailing fair trade laws, 
all asserted justifications are, upon examination, found 
wanting, either because they are too trivial or elusive to 
warrant the expense of a trial (as is the case, for example, 
with a defense that price floors maintain the prestige of a 
product) or because they run counter to Sherman Act 
premises (as is the case with the defense that price main-
tenance enables inefficient sellers to stay in business).

Vertically imposed price ceilings are, as a matter of 
economic fact that this Court’s words cannot change, an 
altogether different matter. Other things being equal, 
a manufacturer would like to restrict those distributing



158 OCTOBER TERM, 1967.

Harl an , J., dissenting. 390 U.S.

his product to the lowest feasible profit margin, for in 
this way he achieves the lowest overall price to the 
public and the largest volume. When a manufacturer 
dictates a minimum resale price he is responding to the 
interest of his customers, who may treat his product 
better if they have a secure high margin of profits. When 
the same manufacturer dictates a price ceiling, however, 
he is acting directly in his own interest, and there is no 
room for the inference that he is merely a mechanism for 
accomplishing anticompetitive purposes of his customers.1

Furthermore, the restraint imposed by price ceilings 
is of a different order from that imposed by price floors. 
In the present case the Court uses again the fallacious 
argument that price ceilings and price floors must be 
equally unreasonable because both “cripple the freedom 
of traders and thereby restrain their ability to sell in 
accordance with their own judgment.” 2 The fact of the 
matter is that this statement does not in itself justify a 
per se rule in either the maximum or minimum price 
case, and that the real justification for a per se rule in 
the case of minimums has not been shown to exist in 
the case of maximums.

It has long been recognized that one of the objectives 
of the Sherman Act was to preserve, for social rather 
than economic reasons, a high degree of independence, 
multiplicity, and variety in the economic system. Recog-
nition of this objective does not, however, require this 
Court to hold that every commercial act that fetters the 
freedom of some trader is a proper subject for a per se 
rule in the sense that it has no adequate provable justi-
fication. See, e. g., White Motor Co. v. United States,

1 See the opinion of Judge Coffin in Quinn v. Mobil Oil Co., 375 
F. 2d 273, 276.

2 Kiefer-Stewart Co. v. Seagram & Sons, 340 U. S. 211, 213.
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372 U. S. 253. The per se treatment of price maintenance 
is justified because analysis alone, without the burden of 
a trial in each individual case, demonstrates that price 
floors are invariably harmful on balance.3 Price ceilings 
are a different matter: they do not lessen horizontal com-
petition; they drive prices toward the level that would 
be set by intense competition, and they cannot go below 
this level unless the manufacturer who dictates them and 
the customer who accepts them have both miscalculated. 
Since price ceilings reflect the manufacturer’s view that 
there is insufficient competition to drive prices down to a 
competitive level, they have the arguable justification 
that they prevent retailers or wholesalers from reaping 
monopoly or supercompetitive profits.

When price floors and price ceilings are placed side by 
side, then, and the question is asked of each, “Does 
analysis justify a no-trial rule?” the answers must be 
quite different. Both practices share the negative at-
tribute that they restrict individual discretion in the 
pricing area, but only the former imposes upon the pub-
lic the much more significant evil of lessened competition, 
and, as just seen, the latter has an important arguable 
justification that the former does not possess. As the 
Court’s opinion partially but inexplicitly recognizes, in a 
maximum price case the asserted justification must be 
met on its merits, and not by incantation of a per se rule 
developed for an altogether different situation.4

3 See the analysis in the leading case, United States v. Trenton 
Potteries Co., 273 U. S. 392, at 395-402. Price floors, or other 
agreements to prevent price cutting, are there held to be per se 
unreasonable because they inevitably lessen competition. There is 
no reference to the purely collateral effect of limiting individual 
trader discretion, still less to a program such as the one involved 
in this case that does not inhibit competitive price cutting.

4 The same points may be made from the perspective of the 
retailers or wholesalers subject to the price dictation. When the 
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II.
The Court’s discovery in this case of (a) a combina-

tion and (b) a restraint that is per se unreasonable is 
beset with pitfalls. The Court relies directly on com-
binations with Milne and Kroner, two third parties who 
were simply hired and paid to do telephoning and dis-
tributing jobs that respondent could as effectively have 
done itself. Neither had any special interest in re-
spondent’s objective of setting a price ceiling. If the 
critical question is whether a company pays one of its 
own employees to perform a routine task, or hires an 
outsider to do the same thing, the requirement of a 
“combination” in restraint of trade has lost all significant 
meaning. The point is more than that the words in a 
statute ought to be taken to mean something of sub-
stance. The premise of § 1 adjudication has always been 
that it is quite proper for a firm to set its own prices and 
determine its own territories, but that it may not do so

issue is minimum resale prices, those sellers who are more efficient 
and ambitious are likely to object to price restrictions, while the 
lazier and less efficient sellers will welcome their protection. When 
the issue is price ceilings, the matter is different. Assuming the 
ceilings are high enough to permit a return that will enable the seller 
to stay in business, a seller will object to price ceilings only because 
they deny him the supercompetitive return that the imperfections of 
competition would otherwise permit. At the same time, in stark 
contrast to the situation involved in resale price maintenance, no 
seller has any interest in insisting that price ceilings be imposed on 
his competitors; he is not worried that they may sell at a higher 
price than his own. Thus while resale price maintenance establishes 
what is the equivalent of a single horizontal restraint on otherwise 
competitive sellers, price ceilings establish merely a series of distinct 
vertical relationships between manufacturer and seller, with no one 
seller economically interested in the maintenance of the vertical 
relationship with any other seller.
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in conjunction with another firm with which, in combi-
nation, it can generate market power that neither would 
otherwise have. A firm is not “combining” to fix its 
own prices or territory simply because it hires outside 
accountants, market analysts, advertisers by telephone 
or otherwise, or delivery boys. Once it is recognized that 
Kroner had no interest whatever in forcing his competitor 
to lower his price, and was merely being paid to perform 
a delivery job that respondent could have done itself, it 
is clear respondent’s activity was in its essence unilateral.

The Court, quite evidently dissatisfied with the Milne 
and Kroner theories of combination, goes on to suggest 
two others not claimed. First, it is said, petitioner might 
have alleged a combination with other carriers who ac-
cepted respondent’s maximum price. The difficulty with 
this thesis is that such a “combination” would have been 
wholly irrelevant to what was done to petitioner. In a 
price maintenance situation, each distributor does have 
an interest in preventing others from breaking the price 
line and driving everyone’s prices down, and there is thus 
a real symphony of interests behind the pressure exerted 
on any individual retailer. However, in contrast, the 
effectiveness of a price ceiling imposed on one distributor 
does not depend upon the imposition of ceilings on other 
distributors, be they competitive or not. Each dis-
tributor’s maximum price agreement is, for reasons 
already discussed, a vertical matter only, independent 
of agreements by other dealers. Hence the result of 
the Court’s theory here would be to make what was done 
to this petitioner illegal because of the coincidental exist-
ence of unrelated similar agreements, and to base peti-
tioner’s right to recover upon activities that are altogether 
irrelevant to whatever harm he has suffered.

The Court also suggests that, under Parke, Davis, 
“petitioner could have claimed a combination between
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respondent and himself, at least as of the day he unwill-
ingly complied with respondent’s advertised price.” This 
theory is intriguing, because although it is unsound on 
its face, it has within it the ring of something familiar. 
Obviously it makes no sense to deny recovery to a pres-
sured retailer who resists temptation to the last and 
grant it to one who momentarily yields but is restored 
to virtue by the vision of treble damages. It is not the 
momentary acquiescence but the punishment for refusing 
to acquiesce that does the damage on which recovery is 
based.

The Court’s difficulties on all of its theories stem from 
its unwillingness to face the ultimate conclusion at which 
it has actually arrived: it is unlawful for one person to 
dictate price floors or price ceilings to another; any 
pressure brought to bear in support of such dictation 
renders the dictator liable to any dictatee who is damaged. 
The reason for the Court’s reluctance to state this con-
clusion bluntly is transparent: this statement of the 
matter takes no account of the absence of a combination 
or conspiracy.

This does not mean, however, that no combination or 
conspiracy could ever be inferred in such an ostensibly 
unilateral situation. It would often be proper to infer, 
in situations in which a manufacturer dictates a mini-
mum price to a retailer, that the manufacturer is the 
mechanism for enforcing a very real combinatorial re-
straint among retailers who should be competing hori-
zontally.5 Instead of undertaking to analyze when this

5 See Turner, The Definition of Agreement Under the Sherman 
Act: Conscious Parallelism and Refusals to Deal, 75 Harv. L. Rev. 
655. Professor Turner (as he then was) suggested the overruling of 
United States v. Colgate & Co., 250 U. S. 300, arguing, inter alia, 
that Colgate behavior by a manufacturer tends to produce tacit or 
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inference would be proper, the Court has in the past 
followed the rough approximation adopted in Parke, 
Davis:6 there is no “combination” when a manufacturer 
simply states a resale price and announces that he will 
not deal with those who depart from it; there is a com-
bination when the manufacturer goes one inch further. 
The magical quality in this transformation is more appar-
ent than real, for the underlying horizontal combination 
may frequently be there and the Court has simply failed 
to state what it is.7

When a manufacturer dictates a maximum price, how-
ever, the Parke, Davis approach does not yield even a 
satisfactory rough answer to the question “[I]s there a 
combination?” For the manufacturer who purports to act 
unilaterally in dictating a maximum price really is acting 
unilaterally. No one is economically interested in the 
price squeeze but himself. Had the Court been in the 
habit of analyzing the economics on which the inference 
of a combination may be based, it would have seen that

implied minimum price agreements among otherwise competitive 
retailers. He suggested that “it should be perfectly clear to any 
manufacturer that a policy of refusing to deal with price cutters is 
no more nor less than an invitation [to retailers] to agree [with 
each other as well as with the manufacturer] on ... a minimum 
price . . . .” Id., at 689. (Emphasis added.)

6 United States v. Parke, Davis & Co., 362 U. S. 29.
71 thought at the time Parke, Davis was decided (see my dissenting 

opinion in that case, 362 U. S., at 49) and continue to believe, that 
the result reached could not be supported on the majority’s reason-
ing. I am frank to say, however, that I now consider that the 
Parke, Davis result can be supported on Professor Turner’s rationale. 
See Turner, supra, n. 5, at 684-691. Further reflection on the 
matter also leads me to say that my statement in dissent to the 
effect that Parke, Davis had overruled the Colgate case was over-
drawn, and further that I am not yet prepared to say that Professor 
Turner’s rationale necessarily carries the total discard of Colgate.
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even if combinations to fix maximum prices are as illegal 
as combinations to fix minimum prices the circumstances 
under which a combination to fix maximum prices may 
be inferred are different from those which imply a com-
bination to keep prices up.

It was for this reason that in Kiefer-Stewart Co. v. 
Seagram & Sons, 340 U. S. 211, the only case in this 
Court in which maximum resale prices have actually been 
held unlawful, the key question was whether there was 
an actual horizontal combination of manufacturers to 
impose on retailers a maximum resale price. The Court 
refused to hold that dictation of price ceilings to a single 
retailer by a single manufacturer was unlawful, but 
instead insisted upon, and found, a situation in which 
two manufacturers, in their common interest, combined 
to impose upon retailers a condition of doing business 
which they might not have been able to demand 
individually.

Kiefer-Stewart’s treatment of the combination require-
ment is instructive. Any manufacturer is at perfect 
liberty to set the prices at which he will sell to retailers, 
and in that way maximize his profits while lessening 
theirs. Competition, that is the threat that the pur-
chasing seller will simply turn to another manufacturer, 
prevents the manufacturer from raising his prices beyond 
a certain point. It is per se unlawful, however, for two 
manufacturers to combine to raise their prices together, 
rendering each of them secure because the retailer or 
wholesaler has nowhere else to turn. From the manu-
facturer’s viewpoint, putting a ceiling on the resale price 
may be simply an alternative means to the end of maxi-
mizing his own profits by lessening distribution costs: 
instead of squeezing the reseller from the bottom he 
squeezes from the top. The holding of Kiefer-Stewart 
was that the squeeze from the top, like the squeeze from



ALBRECHT v. HERALD CO. 165

145 Harl an , J., dissenting.

the bottom, was lawful unless by a combination of per-
sons between whom competition would otherwise have 
limited the power to squeeze from either direction. No 
combination of the kind required in Kiejer-Stewart exists 
here, and the Court has found no sensible substitute 
theory of combination.

The Court’s second difficulty in this case is to state 
why imposition of price ceilings is a per se unlawful 
restraint. The respondent offered as a defense the con-
tention that since there was no competition between dis-
tributors to keep resale prices down, a fixed maximum 
price was in the interest of both the respondent itself and 
the public. The Court, recognizing that despite scattered 
dicta about maximum and minimum prices both being 
per se illegal there was here an alleged justification that 
would have to be faced on its merits, attempts to show 
that the defense may be disposed of without hearing 
evidence on it.

The Court has not been persuasive. The question in 
this case is not whether dictation of maximum prices is 
ever illegal, but whether it is always illegal. Petitioner 
is seeking, and now receives, a judgment notwithstanding 
the verdict of a jury that he had failed to show that the 
practice was unreasonable in this case. The best the 
Court can do is to list certain unfortunate consequences 
that maximum price dictation might have in other cases 
but was not shown to have here. Then, in rejecting the 
significant affirmative justification offered for respond-
ent’s practice, the Court merely says, “The assertion that 
illegal price fixing is justified because it blunts the per-
nicious consequences of another distribution practice is 
unpersuasive.” Ante, at 154. I shall ignore the inser-
tion of the word “illegal,” which merely assumes the con-
clusion. I cannot understand why, in deciding whether a 
practice is an unreasonable restraint of trade, the Court
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finds it “unpersuasive” that the practice blunts pernicious 
attributes of an existing distribution system.

The Court’s only answer is that the courts below did 
not consider whether the existing distribution system 
might itself be illegal. But even assuming that respond-
ent can conceivably be penalized for failure to raise the 
question whether the distribution system, unchallenged 
by petitioner, was lawful, the Court’s argument falls 
short. The Court has decided that exclusive territories 
and consequent market power can never be a justification 
for dictation of maximum prices because exclusive terri-
tories are sometimes unlawful. But they are neither 
always unlawful nor have they been demonstrated to be 
unlawful in this case.

It may well be that the mechanics of newspaper dis-
tribution are such that a city quite naturally divides 
itself into one or more relatively exclusive territories 
(sometimes called “paper routes”), giving each distribu-
tor a large degree of monopoly power. It is hardly far-
fetched to assume that a newspaper might be able to 
prove (if given the opportunity it is today denied) that 
rough territorial exclusivity is simply a fact of economic 
life in the newspaper distributing business, both because 
the nature of the enterprise dictates compactness of 
routes and because the number of distributors that a 
particular area can sustain is necessarily so small that 
they naturally fall into oligopolistic respect for each 
other’s territories, and into a pattern of price leadership.

There is no question that the ideal situation, from the 
point of view of both the publisher and the public, is 
to have a very large number of distributors intensely 
vying with each other in both price and service. This 
situation, however, may be one that it is impossible to 
achieve in some, perhaps in all, cities. It seems quite 
possible that a publisher who does not want to do his
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own distributing must live with the fact that there will 
always be a relatively small number of competing dis-
tributors, who consequently will be likely to fall into 
lawful but undesirable oligopolistic behavior—price lead-
ership and territorial exclusivity.

Confronted by this situation, the publisher, who is 
competing with other publishers in, among other things, 
price and service to the public, will seek to provide effi-
cient distribution service at the lowest possible price. 
These objectives would be realized by intense competi-
tion without the publisher’s interference, but in the 
absence of such competition the publisher must take 
steps of his own.

The present respondent took two steps. First, it in-
sisted on the right to approve each distributor. Natu-
rally, since newspapermen are notoriously realistic, it 
referred to the acquisition of a distributorship as the 
purchase of a “route.” Second, it set a maximum home 
delivery price and enforced it; the price could not be 
below the level that perfect competition would dictate 
without driving the distributors out of business and de-
feating the publisher’s whole objective. Hence the price 
set cannot be supposed to have been unreasonable.8 Re-
spondent had no need to go to the extreme of cutting off 
distributors preferring to do a high-profit, low-volume 
business, and did not do so. It simply advertised the 
maximum home delivery price and created competition

8 Reasonableness is also evidenced by the abundance of persons 
willing to distribute newspapers at or below the fixed ceilings. The 
point is not affected by the fact that the distributors willing to 
accept respondent’s conditions were buying monopolies. The prin-
cipal virtue of a monopoly is the power of the monopolist to charge 
supercompetitive prices. Hence it cannot be argued that the ceilings 
might have proved too low to attract buyers but for the fact that 
they were accompanied by monopoly power.
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with any distributor not observing it. Today’s decision 
leaves respondent with no alternative but to use its own 
trucks.

For the reasons stated in my Brother Stew art ’s  opin-
ion and those stated here, I would affirm the judgment 
below.

Mr . Just ice  Stewart , with whom Mr . Justi ce  Harlan  
joins, dissenting.

The respondent is the publisher of the only daily 
morning newspaper in St. Louis. The petitioner was one 
of some 170 independent distributors who bought copies 
of the paper from the respondent and sold them to house-
holders. Each distributor had an exclusive territory 
subject only to the condition that his resale price not 
exceed a stated maximum. When the petitioner’s price 
did exceed that maximum, the respondent allowed and 
indeed actively assisted another distributor to enter the 
petitioner’s territory and compete with him. The Court 
today holds that this latter practice by the respondent 
subjected it to antitrust liability to the petitioner. I 
cannot understand why.

The case was litigated throughout by both parties upon 
the premise that the respondent’s granting of an exclu-
sive territory to each distributor was a perfectly permis-
sible practice. Upon that premise the judgment of the 
Court of Appeals was obviously correct. For the re-
spondent’s conduct here was in furtherance of, not con-
trary to, the purposes of the antitrust laws. The peti-
tioner was a monopolist within his own territory; he 
was the only person who could sell for home delivery the 
city’s only daily morning newspaper. But for the fact 
that respondent provided competition above a certain 
price level, the householders would have been totally 
without protection from the petitioner’s monopoly posi-
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tion. The cases cited by the petitioner, such as Kiejer- 
Stewart Co. v. Seagram & Sons, 340 U. S. 211, and United 
States v. Parke, Davis & Co., 362 U. S. 29, did not 
involve monopoly products distributed through exclusive 
territories and are thus totally inapplicable here. The 
thrust of those decisions is that the reseller should be 
free to make his own independent pricing determina-
tion. But that cannot be a proper objective where the 
reseller is a monopolist.1 To the extent that the respond-
ent prevented the petitioner from raising his price above 
that which would have prevailed in a competitive market, 
the respondent’s actions were fully compatible with the 
antitrust laws.2

But, says the Court, the original grant of an exclusive 
territory to the petitioner may have itself violated the 
antitrust laws. Putting aside the fact that this question 
was not briefed or argued either here or in the court 
below, I fail to understand how the illegality of the peti-
tioner’s exclusive territory could conceivably help his 
case. The petitioner enjoyed the benefits of his exclusive 
territory subject to the condition that he keep his price 
at or below a stated maximum. When he did charge 
more, the respondent took steps to force the petitioner’s 
price down by introducing competition into his territory. 
If it was illegal in the first place for the petitioner to 
enjoy a conditional monopoly, I am at a loss to under-

1 See Elman, “Petrified Opinions” and Competitive Realities, 66 
Col. L. Rev. 625, 633 (1966).

2 Because the major portion of the respondent’s income derives 
from advertising rather than from sales to distributors, the respond-
ent’s self-interest is in keeping the retail price of the paper low 
in order to increase circulation and thereby increase advertising 
revenues. However, neither the petitioner nor the Court suggests 
that the maximum set by the respondent was less than the price 
that would have prevailed if there had been competition among the 
distributors.
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stand how the respondent can be liable to the petitioner 
for not permitting him a complete monopoly.

The Court in this case does more, I think, than simply 
depart from the rule of reason.3 Standard Oil Co. v. 
United States, 221 U. S. 1. The Court today stands the 
Sherman Act on its head.4

3 See generally Elman, “Petrified Opinions” and Competitive 
Realities, 66 Col. L. Rev. 625 (1966). “It should be plain why there 
is a real danger of the abuse of the per se principle by those pre-
disposed to offer mechanical or dogmatic solutions to legal problems. 
In every antitrust case there are two routes to a finding of illegality: 
critically analyzing the competitive effects and possible justifications 
of the challenged practice; or subsuming it under one of the per se 
rules. The latter route is naturally the more tempting; it is easier 
to classify a practice in a forbidden category than to demonstrate 
from the ground up, as it were, why it is against public policy and 
should be forbidden.” Id., at 627.

4 “The Supreme Court shows a growing determination in its anti-
trust decisions to convert laws designed to promote competition into 
laws which regulate or hamper the competitive process.” Bowman, 
Restraint of Trade by the Supreme Court: The Utah Pie Case, 77 
Yale L. J. 70 (1967).
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UNITED STATES v. THIRD NATIONAL BANK IN 
NASHVILLE et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
MIDDLE DISTRICT OF TENNESSEE.

No. 86. Argued December 11, 1967.—Decided March 4, 1968.

Third National Bank in Nashville and Nashville Bank and Trust Co., 
the second and fourth largest banks in Davidson County, Ten-
nessee, merged on August 18, 1964. After the merger the three 
largest banks had 97.9% of the total bank assets in the county, 
and the two largest banks had 76.7%. The Government’s suit 
challenging the merger had not come to trial when the Bank 
Merger Act of 1966 took effect, on February 21, 1966. The Act 
did not provide antitrust immunity for the merger but did state 
that courts “shall apply the substantive rule of law set forth” in 
the Act to pending cases. Section 5 of the Act prohibits ap-
proval of a merger whose effect “may be substantially to lessen 
competition” unless the anticompetitive effects “are clearly out-
weighed in the public interest by the probable effect of the trans-
action in meeting the convenience and needs of the community to 
be served.” The District Court asserted that the Act altered the 
standards used in determining whether a merger violated § 7 of 
the Clayton Act and § 1 of the Sherman Act and mandated a 
return to United States v. Columbia Steel Co., 334 U. S. 495 
(1948). The court found that Nashville Bank and Trust was a 
“stagnant and floundering bank,” suffering from lack of young 
and aggressive officers. It held that the merger would not tend 
substantially to lessen competition and also that any anticom-
petitive effect would be outweighed by benefits to the “convenience 
and needs of the community.” Held:

1. The Bank Merger Act of 1966 requires de novo inquiry by 
the district courts into the validity of bank mergers to determine 
whether the merger offends the antitrust laws, and, if it does, 
whether the banks have established that the merger is justified 
by benefits to the “convenience and needs of the community.” 
United States v. First City National Bank of Houston, 386 U. S. 
361 (1967). P. 178.

2. The Act, which adopted the language of § 7 of the Clayton 
Act, “substantially to lessen competition,” did not provide a dif-
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ferent antitrust standard for bank cases, and therefore the District 
Court applied an erroneous Clayton Act standard to the merger. 
Pp. 181-182.

3. On the facts of this case, the merger did tend substantially to 
lessen competition in the Nashville commercial banking market. 
P. 183.

4. The lower court misapprehended the meaning of the phrase 
“convenience and needs of the community,” and misunderstood the 
weight to be given the relevant factors in determining whether 
the anticompetitive effects are “clearly outweighed in the public 
interest” by the effects on the convenience and needs of the com-
munity. Pp. 184-192.

(a) While the District Court noted the increased loan capac-
ity of the merged bank, it was not specific in describing the bene-
ficial consequences thereof to the Nashville community, or in 
defining the value of such increase, especially as compared with 
less desirable results of the merger. P. 186.

(b) The District Court’s analysis did not explore possible 
ways of satisfying the community’s convenience and needs without 
merger. It was incumbent on the banks to demonstrate that they 
made reasonable efforts to solve Nashville Bank and Trust’s 
management dilemma short of merger with a major competitor. 
P. 189.

(c) The findings of the District Court do not sufficiently 
establish the unavailability of alternative solutions to Nashville 
Bank and Trust’s problems. Pp. 190-192.

5. The case is remanded so that the lower court can consider 
again the Act’s application to the facts of this merger; and since 
the District Court heard this case before Houston Bank, supra, 
was decided, it may wish to consider reopening the record to per-
mit the presentation of new evidence in light of the intervening 
interpretations of the Act. P. 192.

260 F. Supp. 869, reversed and remanded.

Daniel M. Friedman argued the cause for the United 
States. On the brief were Solicitor General Griswold, 
Assistant Attorney General Turner, Richard A. Posner 
and Barry Grossman.

E. William Henry argued the cause for appellees Third 
National Bank in Nashville et al. With him on the
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brief were Paul A. Porter, Dennis G. Lyons, Frank M. 
Farris, Jr., Edwin F. Hunt and John J. Hooker, Jr. 
Joseph J. O’Malley argued the cause for appellee Camp, 
Comptroller of the Currency. With him on the brief 
were Robert Bloom and Charles H. McEnerney, Jr.

Mr . Justice  White  delivered the opinion of the Court.
In this case the United States appeals from a District 

Court decision 1 upholding the merger of Third National 
Bank in Nashville and Nashville Bank and Trust Com-
pany against challenge under § 7 of the Clayton Act. 
The court below concluded that the merger, which joined 
the second largest and the fourth largest banks in David-
son County, Tennessee, into a bank which immediately 
after the merger was the county’s largest bank but since 
has become the second largest, would not tend substan-
tially to lessen competition and also that any anticom-
petitive effect would be outweighed by the “convenience 
and needs of the community to be served.” We disagree 
with the District Court on both issues. We hold that the 
United States established that this merger would tend to 
lessen competition, and also that the District Court did 
not point to community benefits in terms of “convenience 
and needs” sufficient to outweigh the anticompetitive 
impact.

I.
Like other urban centers in the Southeast, Nashville 

has grown steadily since World War II in both popula-
tion and economic activity. Commercial banks, as “the 
intermediaries in most financial transactions,”2 grew

1 The opinion of the District Court is reported at 260 F. Supp. 
869 (D. C. M. D. Tenn. 1966). Its findings of fact and conclusions 
of law are unreported. Probable jurisdiction was noted at 388 U. S. 
905 (1967).

2 United States v. Philadelphia National Bank, 374 U. S. 321, 
326 (1963).
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along with their city. From 1955 to 1964, for example, 
total assets of all banks located in Davidson County in-
creased from 8548,300,000 to 81,053,700,000, an increase 
of 92.2%. The number of banks hardly changed. In-
deed, since 1927 there has been only one new bank in the 
county, Capital City Bank, and at the time of this merger 
it had achieved only .9% of the county’s bank assets. 
The other banks at the time of the merger, and their per-
centage of total bank assets in Davidson County, were 
First American National, 38.3%; Third National, 33.6%; 
Commerce Union, 21.2%; Nashville Bank, 4.8%; and 
three small banks, two of them located in Davidson 
County towns outside Nashville, .6%, .3%, and ,3%.3 
The merger before us thus joined one of the three very 
large banks in Nashville and the one middle-sized bank. 
Its result was to increase from 93.1% to 97.9% the per-
centage of total assets held by the three largest banks 
and from 71.9% to 76.7% the percentage held by the 
two largest institutions.

The two merging banks played significantly different 
roles in Nashville banking. Third National was charac-
terized by the Comptroller of the Currency as one of the 
strongest and best managed banks in the Nation and by 
the District Court as “strong, dynamic and aggressive.” 4 
It had “a history of innovating services or promptly pro-
viding new services,” 5 a recruitment program at local 
universities, a continuous audit program, and a legal 
lending limit of 82,000,000. It had 14 branches at the

3 We cite percentages of total assets for convenience, not because 
they are alone a valid indication of a bank’s market share. The 
percentages of total deposits and of total loans held by the eight 
Davidson County banks varied insignificantly from the percentages 
of total assets. See the District Court’s Finding of Fact No. 66.

4 260 F. Supp., at 881.
5 Finding of Fact No. 91.



UNITED STATES v. THIRD NAT. BANK. 175

171 Opinion of the Court.

time of the merger and served as correspondent for 
smaller banks located throughout the central south.

Nashville Bank and Trust approached the merger with 
a more checkered history and a less dynamic present. 
Until 1956 it was largely a trust institution. In that 
year, under the direction of W. S. Hackworth, it changed 
its name from Nashville Trust Company and embarked 
on a drive to become a full-service commercial bank. 
This program enjoyed considerable success. Between 
1955 and 1964, Nashville Bank’s deposits grew from 
$20,800,000 to $45,500,000, and its loans and discounts 
from $8,100,000 to $22,800,000. In both categories it 
grew faster than the county average and faster than 
Third National. This growth, however, occurred at a 
substantially faster rate before 1960 than after that year. 
Before 1960 it was growing more rapidly than the other 
banks in the county, and after that year more slowly. 
Its share of total Nashville banking business thus declined 
from a high of 5.72% on June 30, 1960, to 4.83% on 
June 30, 1964.

The District Court made elaborate findings as to why 
Nashville Bank and Trust “reached a plateau on which 
it remained until the date of the merger” and why in 
this period “it was a stagnant and floundering bank.” 6 
From those findings, and from the broad picture of Nash-
ville Bank’s history and operations which emerges from 
the testimony and exhibits in this case, it appears that 
the principal reason was that key members of its man-
agement, the men who had been responsible for the 
bank’s progress in the late 1950’s, had advanced in age 
and either retired or slowed their activities. The bank’s 
officials nonetheless made but scant efforts to recruit and 
advance young talent. Nashville Bank paid substan-

6 Finding of Fact No. 134.
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tially lower salaries than the other Nashville banks, had 
no funded pension plan, and conducted no systematic 
recruiting program. On January 1, 1964, the bank’s 
board of directors had 13 members, of whom four were 
75 or over, nine were 65 or older, and 11 were 63 or older. 
Of the six department heads four were 65 or older and 
the other two were 59. The average age of the 15 officers 
working outside the trust department was over 60. The 
District Court painted in somber hues the banking 
policies and the economic results which seemed to flow 
from the failure to hire young talent. Essentially, Nash-
ville Bank was not aggressive or efficient, and it had 
stopped growing, so that it could not open branches (it 
had only one) or embark on a correspondent banking 
program. It was nevertheless an institution of substan-
tial size, with assets of $50,900,000 and deposits of 
$45,500,000. It was profitable, and it offered somewhat 
different services, occasionally at somewhat lower rates, 
than its competitors.

In January 1964, the individuals who had owned 
controlling shares of Nashville Bank and Trust decided 
to sell 10,845 shares, a controlling interest, to a group 
of prominent Nashville citizens headed by William 
Weaver. The price was $350 per share. In February 
1964, the Weaver group opened negotiations looking to 
a merger with Commerce Union Bank, Nashville’s third 
largest. The negotiations were unsuccessful, however, 
because Weaver demanded $460 per share while Com-
merce Union offered only $360. Weaver then negotiated 
the sale to Third National, at a price of about $420 per 
share. The merger was approved by the boards of 
directors of both banks on March 12, 1964, and, after 
approval by the Comptroller of the Currency, was con-
summated on August 18, 1964.
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II.
The legislative history of the Bank Merger Act of 

19667 leaves no doubt that the Act was passed to make 
substantial changes in the law applicable to bank mergers. 
Congress was evidently dissatisfied with the 1960 Bank 
Merger Act as that Act was interpreted in United States 
v. Philadelphia National Bank, 374 U. S. 321 (1963), 
and in United States v. First National Bank & Trust Co. 
of Lexington, 376 U. S. 665 (1964), and wished to alter 
both the procedures by which the Justice Department 
challenges bank mergers and the legal standard which 
courts apply in judging those mergers. The resulting

7 80 Stat. 7, 12 U. S. C. § 1828 (c) (1964 ed., Supp. II). The 
Act provides, in relevant part:

“(5) The responsible agency shall not approve—
“(A) any proposed merger transaction which would result in a 

monopoly, or which would be in furtherance of any combination or 
conspiracy to monopolize or to attempt to monopolize the business 
of banking in any part of the United States, or

“(B) any other proposed merger transaction whose effect in any 
section of the country may be substantially to lessen competition, 
or to tend to create a monopoly, or which in any other manner would 
be in restraint of trade, unless it finds that the anticompetitive effects 
of the proposed transaction are clearly outweighed in the public 
interest by the probable effect of the transaction in meeting the 
convenience and needs of the community to be served.

“In every case, the responsible agency shall take into consideration 
the financial and managerial resources and future prospects of the 
existing and proposed institutions, and the convenience and needs 
of the community to be served.

“(7) ....
“(B) In any judicial proceeding attacking a merger transaction 

approved under paragraph (5) on the ground that the merger 
transaction alone and of itself constituted a violation of afiy anti-
trust laws other than [§ 2 of the Sherman Act], the standards 
applied by the court shall be identical with those that the banking 
agencies are directed to apply under paragraph (5).”
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statute, however, as some members of Congress recog-
nized,8 was more clear and more specific in prescribing 
new procedures for testing mergers than in expounding 
the new standard by which they should be judged.

Last Term, in United States v. First City National 
Bank of Houston, 386 U. S. 361 (1967), this Court 
interpreted the procedural provisions of the 1966 Act, 
holding that the Bank Merger Act provided for con-
tinued scrutiny of bank mergers under the Sherman Act 
and the Clayton Act, but had created a new defense, 
with the merging banks having the burden of proving 
that defense. The task of the district courts was to 
inquire de novo into the validity of a bank merger 
approved by the relevant bank regulatory agency to 
determine, first, whether the merger offended the anti-
trust laws and, second, if it did, whether the banks had 
established that the merger was nonetheless justified by 
“the convenience and needs of the community to be 
served.” Houston Bank reserved “all questions” con-
cerning the substantive meaning of the “convenience and 
needs” defense. See 386 U. S., at 369, n. 1.

III.
The proceedings that have occurred until now regard-

ing validity of the merger here before us have been 
scrambled and confused, largely because the relevant 
statute, the 1966 Bank Merger Act, became law just prior 
to the trial and did not receive its first interpretation by 
this Court, in Houston Bank, until the decision below 
had been rendered.

The two banks agreed to merge on March 12, 1964. 
On April 27, 1964, they applied to the Comptroller of 
the Currency for approval, as the 1960 Bank Merger Act 
required. Pursuant to that Act, the Federal Reserve

8See, e. g., 112 Cong. Rec. 2447 (remarks of Congressman Fino).
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Board, the Federal Deposit Insurance Corporation, and 
the Department of Justice reported to the Comptroller 
of the Currency on “the competitive factors involved.” 
The Federal Reserve Board reported that the merger 
“would have clearly adverse effects on competition” by 
“eliminat[ing] direct competition which exists between 
participants and . . . increasing] significantly . . . 
already heavy concentration . . . .” The Federal Deposit 
Insurance Corporation reported that “the effect of the 
proposed merger on competition would be unfavorable.” 
The Department of Justice reported that the merger 
“would have severe anticompetitive effects upon banking 
competition in Metropolitan Nashville.” The Comp-
troller of the Currency, however, concluded that the 
merger would not lessen competition and would “improve 
the charter bank’s ability to serve the convenience and 
needs of the Nashville public.” On August 4, 1964, he 
approved the merger.

On August 10, 1964, the United States, as this Court’s 
decision in Philadelphia Bank authorized, sued in federal 
district court charging that the proposed merger was in 
violation of § 7 of the Clayton Act9 and § 1 of the 
Sherman Act.10 On August 18, 1964, the District Court 
refused the Government’s request for a preliminary in-
junction staying consummation, and on that day the two 
banks merged.

The antitrust suit against the merger had not come 
to trial when, on February 21, 1966, the Bank Merger 
Act of 1966 took effect. Congress had devoted much 
attention to the impact of that Act on bank mergers 
still in the process of litigation. In § 2 of the Act, 80

9 38 Stat. 731, as amended, 64 Stat. 1125, 15 U. S. C. § 18.
10 26 Stat. 209, 15 U. S. C. § 1. The United States appealed 

to this Court only from the dismissal of the § 7 Clayton Act charge. 
The § 1 Sherman Act count is therefore not before us.
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Stat. 10, Congress excluded from all antitrust liability 11 
mergers which had been consummated before June 17, 
1963, the date of this Court’s Philadelphia Bank deci-
sion, and those consummated between June 17, 1963, 
and February 21, 1966, as to which the Attorney Gen-
eral had not begun litigation on February 21, 1966. 
However, although Congress considered amendments 
which would have provided antitrust immunity also for 
those bank mergers 12 consummated after June 17, 1963, 
and already the subject of litigation, a decision was made 
to leave those mergers subject to liability, apparently 13 
because the merging parties had known, from Phila-
delphia Bank, that their consummation was with the 
risk of an eventual order to dissolve. Congress did pro-
vide, in § 2 (c) of the Act, that courts hearing such cases 
“shall apply the substantive rule of law set forth” in the 
Act.

Since the trial had been held after the 1966 Act took 
effect, and since the Comptroller of the Currency and 
other witnesses, directed by counsel, had addressed them-
selves to the statutory language contained in that Act, 
the District Court saw no need to remand to the Comp-
troller for a new opinion in light of the Act, as was 
ordered in United States v. Crocker-Anglo National Bank, 
263 F. Supp. 125 (D. C. N. D. Cal. 1966). Proceeding 
to decide the case, the District Judge held that under the 
new Act, violation of antitrust standards was “primarily

11 Liability for monopolization under § 2 of the Sherman Act was 
not excluded.

12 Three mergers are in this category: the Nashville merger at 
issue here; a California merger, see United States v. Crocker-Anglo 
National Bank, 263 F. Supp. 125 (D. C. N. D. Cal. 1966); and 
a St. Louis merger. See H. R. Rep. No. 1221, 89th Cong., 2d 
Sess., 4.

13 See, e. g., 112 Cong. Rec. 2465 (remarks of Congressman Ashley).
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a legal issue ... [on which courts should make] an inde-
pendent determination,” while “convenience and needs of 
the community is, in the language of the Crocker-Anglo 
opinion, ‘plainly and unquestionably a legislative or ad-
ministrative determination’ ... [on which] the Comp-
troller’s findings should not be disturbed unless they are 
unsupported by substantial evidence.” 14 The court con-
cluded that the merger did not offend antitrust standards 
and that the Comptroller’s conclusion that it would bene-
fit the community was supported by substantial evidence. 
The relief sought by the Justice Department was denied.

IV.
The District Court asserted that one effect of the Bank 

Merger Act of 1966 was to alter the standards used in 
determining whether a merger is in violation of § 7 of 
the Clayton Act and § 1 of the Sherman Act. Essen-
tially, the District Court mandated a return to United 
States v. Columbia Steel Co., 334 U. S. 495 (1948), which 
this Court has held to be “confined to its special facts.” 
Lexington Bank, 376 U. S., at 672. In later cases, 
especially Philadelphia Bank, supra; Lexington Bank, 
supra; United States v. Aluminum Co. of America, 377 
U. S. 271 (1964); and United States v. Continental Can 
Co., 378 U. S. 441 (1964), this Court has rejected the 
Columbia Steel approach to determining whether a 
merger will tend “substantially to lessen competition.” 
We find in the 1966 Act, which adopted precisely that 
§ 7 Clayton Act phrase, as well as the “restraint of trade”

14 260 F. Supp., at 874. If the District Court failed to review 
the issues in the case de novo, as this quotation suggests, it com-
mitted error. Houston Bank, supra. Other statements in the opin-
ion and findings below suggest that a de novo judgment may also 
have been reached by the District Court. Our disposition of the 
case makes it unnecessary to decide whether undue deference was 
paid to the Comptroller’s judgment.
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language of Sherman Act § 1, no intention to adopt an 
“antitrust standard” for bank cases different from that 
used generally in the law.15 Only one conclusion can be 
drawn from the exhaustive legislative deliberations that 
preceded passage of the Act: Congress intended bank 
mergers first to be subject to the usual antitrust analysis; 
if a merger failed that scrutiny, it was to be permissible 
only if the merging banks could establish that the 
merger’s benefits to the community would outweigh 
its anticompetitive disadvantages. See Houston Bank, 
supra. Congressman Minish spoke in tune with the 
language of the Act and the statements of his colleagues 
when he said:

“It should also be clear from the language of 
paragraph (5)(b) of this bill, which establishes this 
single standard, that the competitive factor to be 
used is drawn directly from Clayton Act section 7 
and Sherman Act section 1. Thus, all of the princi-
ples developed over the last 75 years in regard to 
these statutes, such as the definition of relevant 
market and the failing company doctrine are carried 
forward unchanged by this proposed legislation.” 16

We therefore hold that the District Court employed an 
erroneous standard in applying § 7 of the Clayton Act 
to the merger. In addition we hold that, appraised by 
the test enunciated in recent Clayton Act cases, the

15 We also find in the Act no intention to alter the traditional 
methods of defining relevant markets in which to appraise the anti-
competitive effect of a merger, and so agree with the District Court 
that commercial banking in Davidson County was the relevant 
market for appraising this merger.

16112 Cong. Rec. 2451. See also 112 Cong. Rec. 2441-2442 (re-
marks of Congressman Patman); 112 Cong. Rec. 2455 (remarks of 
Congressman Annunzio); 112 Cong. Rec. 2452 (remarks of Con-
gressman Reuss); 112 Cong. Rec. 2655 (statement of Senator 
Robertson).
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tendency of the merger substantially to lessen competi-
tion is apparent. Nashville had three large banks and 
one of middle size. In this merger the bank of middle 
size was absorbed by the second largest of the big banks. 
By the merger the market share of the three largest banks 
rose from 93% to 98%; the merged bank alone had al-
most 40% of the Nashville banking business. In addi-
tion, the record is replete with evidence that Nashville 
Bank and Trust was in fact an important competitive 
element in certain, though not in all, facets of Nashville 
banking. It offered somewhat different services, at some-
what different rates, from those offered by other banks, 
and some customers found those services desirable. Al-
though Nashville Bank failed to increase its percentage 
share of the Nashville banking market after 1960, the 
absolute size of its business increased steadily from 1956, 
when it entered seriously into the commercial banking 
market, to the date of the merger. Throughout this 
period it was profitable. The record permits no conclu-
sion that Nashville Bank was in any way a “failing” com-
pany. See International Shoe Co. v. FTC, 280 U. S. 
291 (1930). On these facts, the conclusion is inescap-
able that the merger of Third National Bank in Nashville 
with Nashville Bank and Trust Co. tended to lessen com-
petition in the Nashville commercial banking market. 
Philadelphia Bank, supra.

V.
Because the District Court erroneously concluded that 

the merger would not tend to lessen competition, its 
conclusion upon weighing the competitive effect against 
the asserted benefits to the community is suspect. To 
weigh adequately one of these factors against the other 
requires a proper conclusion as to each. Having decided 
that the court below erred in assessing competitive 
impact, we should remand, so that the District Court 
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can perform again the balancing process mandated by 
the Act.17

There is, however, an additional reason to remand. In 
our view, the District Court misapprehended the mean-
ing of the phrase “convenience and needs of the com-
munity”; it misunderstood the weight to be given the 
relevant factors when seeking to determine whether the 
anticompetitive effects of a merger are “clearly out-
weighed in the public interest by the probable effect of 
the transaction in meeting the convenience and needs of 
the community to be served.”

The purpose of the Bank Merger Act was to permit cer-
tain bank mergers even though they tended to lessen com-
petition in the relevant market. Congress felt that the 
role of banks in a community’s economic life was such 
that the public interest would sometimes be served by a 
bank merger even though the merger lessened compe-
tition. The public interest was the ultimate test im-
posed. This is clear not only from the language of the 
Act but from the statements of those who supported it 
while the Act was under consideration:

“Mr. ASHLEY. ... In other words, the merger 
must be shown to be sufficiently beneficial in meet-
ing the convenience and needs of the community 
to be served that, on balance, it may properly be 
regarded as in the public interest.

17 Although the District Court erroneously determined the anti-
trust impact of the merger, its judgment that the merger was not 
unlawful under the Act may nevertheless have resulted from a suffi-
cient weighing of the evidence before it. Some of the findings below 
suggest the view that the merger would tend to lessen competition 
but that this anticompetitive effect would be outweighed by benefits 
to the community. The argument need not be pursued, however, 
since we hold that the District Court also misapplied the Act’s 
convenience-and-needs provision.
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“Mr. MULTER. ... I believe it was the inten-
tion of the Congress originally in 1960 when we 
enacted the Bank Merger Act that the public interest 
should be paramount in making any determination 
with reference to a merger. The words ‘in the public 
interest’ are again written into this bill now and will 
remain in the law so that there will be no question 
but that the courts and the agencies must take the 
public interest into account.

“Mr. ASHLEY. Is the gentleman saying, as I 
believe he is, that it is the consensus of the com-
mittee, in drafting this bill, that the public interest 
is to be considered as combining the consideration 
both of the anticompetitive factors of a particular 
merger on the one hand, and, on the other, the 
needs and convenience of the community that may 
derive from that merger, which, as I say, may 
result in a diminution of competition; in other 
words, that the public interest has got to involve 
a consideration of both of these rather considerable 
factors?

“Mr. STEPHENS. That is correct . . . .” 112 
Cong. Rec. 2446, 2449, 2450.

It is plain that Congress considered both competition 
in commercial banking and satisfaction of “the conven-
ience and needs of the community” to be in the public 
interest. It concluded that a merger should be judged 
in terms of its overall effect upon the public interest. If 
a merger posed a choice between preserving competition 
and satisfying the requirements of convenience and need, 
the injury and benefit were to be weighed and decision 
was to rest on which alternative better served the public 
interest.

The necessity of choosing is most clearly posed where 
the proposed merger would create an institution with 
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capabilities for serving the public interest not possessed 
by either of the two merging institutions alone and 
where the potential could be realized only through 
merger. Thus, it might be claimed, as it is in this case, 
that a combined bank would have a greater lending ca-
pacity and hence be better equipped to serve the financial 
needs of the community. In Philadelphia Bank, 374 
U. S., at 370-371, this Court, acting under the 1960 Bank 
Merger Act, rejected the relevance of the combined bank’s 
ability to serve Philadelphia by making large loans 
that could otherwise only be obtained in New York. 
The Court found no statutory authorization for con-
sidering such a benefit in appraising the legality of a 
merger. Expressions in Congress during consideration 
of the 1966 Act suggest that one purpose of that Act 
was to give this factor, not previously relevant in apprais-
ing bank mergers, suitable weight in judging their valid-
ity.18 In the case before us the District Court’s findings 
of fact suggest that the new bank, with a 20% greater 
lending limit than Third National Bank previously had, 
was able to make larger loans, for which Nashville area 
companies had previously to go to Chicago or New York. 
The District Court also stated that because Third Na-
tional Bank operated with a higher loans-to-deposits 
ratio than Nashville Bank and Trust, combining their 
deposits and applying the Third National Bank ratio to 
the total increased available lending capacity in Nashville 
by about $2,800,000. But the District Court was not spe-
cific in describing the beneficial consequences of such 
results for the Nashville community, or in defining the 
value of these additions, especially as compared with 
the other, and less desirable, results of the merger. 
Absent such findings, the increased lending capacity of 
the new bank weighs very little in the balance.

18See, e. g., 112 Cong. Rec. 2663 (remarks of Senator Robertson).
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Congress was also concerned about banks in danger of 
collapse—banks not so deeply in trouble as to call forth 
the traditional “failing company” defense, but nonethe-
less in danger of becoming before long financially un-
sound institutions.19 Congress seems to have felt that 
a bank failure is a much greater community catastrophe 
than the failure of an industrial or retail enterprise, and 
that a much smaller risk of failure than that required by 
the failing company doctrine should be sufficient to jus-
tify the rather radical preventive step of an anticompeti-
tive merger. The Findings of Fact of the District Court 
included the information that Nashville Bank and Trust 
Company had a higher than usual percentage of unsound 
loans, the result of unsatisfactory procedures for inves-
tigating and judging credit risks, and that its “rating” 
had been changed in 1962 from “satisfactory” to “fair.” 
The District Court drew no conclusion about the extent 
of the danger these conditions posed for Nashville Bank 
and Trust’s future, about the feasibility of curative 
measures short of merger, or about whether other healthy 
aspects of the bank’s condition—for instance its steady 
profitability, including after-tax earnings of $368,000 in 
1963 20—removed any danger of failure in the foreseeable 
future. Absent findings and conclusions of this nature,21

19 See, e. g., 112 Cong. Rec. 2459-2460 (remarks of Congressman 
Multer).

20 In Finding of Fact No. 181 the District Court concluded that the 
bank’s “apparently good earnings record” would have been dimin-
ished, absent a merger, by “the expenditures which needed to be 
made for the proper maintenance of the bank.” Among these 
expenditures were increased salaries, automation, and establishment 
of additional branch offices. There is no reason to think that such 
investment of accrued profits would not have been rewarded with a 
fair return in the form of increased future profits.

21 The District Court did conclude, in Finding of Fact No. 184, 
that the merger was “a business necessity” for Nashville Bank and 
Trust Co. This general conclusion, without supporting findings, 
hardly establishes the possibility of eventual failure.
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the District Court seemed to be holding that the merger 
should be approved simply because Nashville Bank and 
Trust Company could be a better bank and could render 
better banking services.

The District Court, it appears, considered the merger 
beneficial to the community because Nashville Bank and 
Trust had only one branch, because it had no program 
of correspondent banking, because its operations were 
not computerized, because it emphasized real estate loans 
rather than commercial loans, because its management 
was old and unable to render sound business advice to 
borrowers, because it was not recruiting new talent, and 
because its salary scale was low. Hence a merger was 
justified because it would solve these problems and pro-
duce an institution which, in the words of the House 
Report, would be capable of

“furnishing better overall service to the community, 
even though the reduction in the number of com-
peting units, or the concentration in the share of 
the market in one or more lines of commerce, might 
result under general antitrust law criteria in a 
substantial lessening of competition.” H. R. Rep. 
No. 1221, 89th Cong., 2d Sess., 3. (Emphasis in 
original.)

Undeniably, Nashville Bank and Trust had significant 
problems of the kind outlined in the findings of the 
District Court, problems which were primarily rooted in 
unsatisfactory and backward management. Just as 
surely, securing better banking service for the community 
is a proper element for consideration in weighing con-
venience and need against the loss of competition. Nor 
is there any doubt on this record that merger with Third 
National would very probably end the managerial prob-
lems of Nashville Bank and Trust and secure the better
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use of its assets in the public interest. Thus if the 
gains in better service outweighed the anticompetitive 
detriment and the merger was essential to secure this 
net gain to the public interest, the merger should be 
approved.

But this analysis puts aside possible ways of satis-
fying the requirement of convenience and need without 
resort to merger. If the injury to the public interest 
flowing from the loss of competition could be avoided 
and the convenience and needs of the community bene-
fited in ways short of merger but within the compe-
tence of reasonably able businessmen, the situation is 
radically different. In such circumstances, we seriously 
doubt that Congress intended a merger to be authorized 
by either the banking agencies or the courts. If, for 
example, just prior to this merger, an experienced banker 
with competent associates had offered to take over the 
active management of the bank or another competent 
businessman with a willingness to tackle the management 
problems of the bank had offered to buy out the Weaver 
interests at an acceptable price, it seems obvious that 
the Weaver group, which seeks to justify the merger 
in terms of producing an institution rendering better 
banking service, should not be permitted to merge and 
to ignore an available alternative. Otherwise, the bene-
fits of competition, acknowledged by Congress, would 
be sacrificed needlessly. For the same reasons, we think 
it was incumbent upon those seeking to merge in this case 
to demonstrate that they made reasonable efforts to solve 
the management dilemma of Nashville Bank short of 
merger with a major competitor but failed in these 
attempts, or that any such efforts would have been un-
likely to succeed.

This seems to us the most rational reading of the Act, 
which was a compromise and satisfied none of the pro-
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tagonists in this extended controversy. The Act directs 
the agencies and the courts to consider managerial as 
well as financial resources in weighing a proposed merger. 
However, the Act requires as well that the “future 
prospects of the existing and proposed institutions” be 
appraised. Part of such appraisal, where managerial 
deficiencies exist as they do in this case, is determining 
whether the merging bank is capable of obtaining its 
own improved management. This test does not demand 
the impossible or the unreasonable. It merely insists 
that before a merger injurious to the public interest is 
approved, a showing be made that the gain expected 
from the merger cannot reasonably be expected through 
other means.

The question we therefore face is whether the findings 
of the District Court sufficiently or reliably establish the 
unavailability of alternative solutions to the woes of 
Nashville Bank and Trust Company. In our view, they 
do not. The District Court described the nature and 
extent of the bank’s managerial shortcomings. It noted 
that the Weaver group had discussed these matters ex-
tensively with a number of persons, including bankers, 
and had learned that recruiting new management would 
be “extremely difficult” at the salaries paid by Nashville 
Bank. And it concluded that management procurement 
was difficult for banks in general and an “almost insolu-
ble” problem for Nashville Bank and Trust.

Just how insoluble was not made clear. The District 
Court did not ask whether the Weaver group had made 
concrete efforts to recruit new management, especially a 
chief executive officer, who was needed most. The rec-
ord seems clear that they made no proposals to any 
individual prospects in or outside of Nashville, save 
one rather casual letter to a banking acquaintance in 
New York, and that they neither sought nor cared 
to seek the help of firms specializing in finding or
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furnishing new management.22 The court made no ref-
erence to the possibility that the new owners themselves 
might have taken active charge of the bank. None of 
them was a banker, but their successful predecessor 
Hackworth had not been one before becoming president 
of Nashville Bank.23 Nor did the court assess the possi-
bility of a sale to others who might have been willing 
to face up to the management difficulties over a more 
extended period. We find nothing in the findings indi-
cating that a bank with assets of 850,000,000 was 
simply too small to attract competent management24

22 An official of a company specializing in recruitment of executives 
did testify for the banks at the trial. In his opinion, recruiting 
executives for Nashville Bank and Trust would have been extremely 
difficult.

23 The record contains the revealing statement by William C. 
Weaver, Jr., the leading member of the group which owned the bank 
at the time of the merger:

“We finally concluded before we agreed to the merger agreement 
with the Third National Bank that, if one of us, one of our group, 
was unable to go down there to the Trust Company and devote 
full time to its affairs—I would like to say right here that none 
of us in the group had any commercial banking experience, and that 
was a serious problem.

“But we concluded that if we were unable to devote our full 
time to the affairs of the bank, it would be in the best interests 
of the customers of the bank, the employees of the bank, the stock-
holders of the bank, and the Nashville community, for us to merge 
with the Third National Bank.”
Mr. Weaver seems to have felt that one or more members of the 
new ownership group would have been able to furnish satisfactory 
executive leadership for the bank.

24 Capital City Bank, founded in 1960 and but one-fourth the size 
of Nashville Bank and Trust Co., was apparently flourishing.

In this regard, a recent study concluded that “the small bank can 
compete successfully with the large bank—if it has the will to 
do so.” Kohn, Competitive Capabilities of Small Banks, 60 Bank-
ing, January 1968, at 64, reporting on the New York State Banking 
Department’s research study, The Future of Small Banks.



192 OCTOBER TERM, 1967.

Opinion of the Court. 390 U. S.

or that the Weaver group, the new owners, were intran- 
sigently insisting on unreasonably conservative mana-
gerial policies. Indeed, the Weaver group included 
competent and experienced men who realized the desir-
ability of improving an unsatisfactory situation. Rather 
than making serious efforts to do so themselves or to sell 
to others who would, they preferred to merge with a 
competing bank—a step which produced a profit of 
$750,000 on a two-month investment of $3,800,000.

The burden of showing that an anticompetitive bank 
merger would be in the public interest because of the 
benefits it would bring to the convenience and needs of 
the community to be served rests on the merging banks. 
Houston Bank, supra. A showing that one bank needed 
more lively and efficient management, absent a showing 
that the alternative means for securing such manage-
ment without a merger would present unusually severe 
difficulties, cannot be considered to satisfy that burden.

We therefore conclude that the District Court was in 
error in holding that the factors it cited as ways in which 
this merger benefited the Nashville community were 
sufficient to outweigh the anticompetitive effects of the 
merger. The case must be remanded so that the Dis-
trict Court can consider again the application of the 
Bank Merger Act to the facts of this merger. Because 
the District Court heard this case before Houston Bank 
was decided, it may wish to consider reopening the record, 
so that the parties will have an opportunity to present 
new evidence in light of the intervening interpretations 
of the Act. The judgment below is reversed and the 
case is remanded for proceedings consistent with this 
opinion.

It is so ordered.

Mr . Just ice  Fortas  and Mr . Justi ce  Marshall  took 
no part in the consideration or decision of this case.
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Mr . Justi ce  Harlan , whom Mr . Justi ce  Stewart  
joins, concurring in part and dissenting in part.

My understanding of the procedural structure of the 
Bank Merger Act of 1966,1 based on our decision last 
Term in United States v. First City National Bank of 
Houston, 386 U. S. 361, 364, is that the Act requires the 
District Court to engage in a two-step process. First, 
the District Court must decide whether the merger, con-
sidered solely from an antitrust viewpoint, would violate 
the Clayton Act standard embodied in the Bank Merger 
Act. If it would not, the inquiry is over. If there 
would be a violation, then the District Court must go 
on to decide whether “the anticompetitive effects of the 
proposed transaction are clearly outweighed in the pub-
lic interest by the probable effect of the transaction in 
meeting the convenience and needs of the community to 
be served.” 2 In making the latter decision, the District 
Court must again evaluate the antitrust factor, this time 
in a less polar way. For a comparatively minor viola-
tion of the Clayton Act, like that in this case, obviously 
may be more readily outweighed by factors relating to 
“convenience and needs” than may a relatively serious 
infraction.

Turning to the application of the Act to this case, the 
first question is whether the merger, as an antitrust 
matter, would violate the Clayton Act. I continue to 
disagree, particularly in the banking field, with the “num-
bers game” test for determining Clayton Act violations 
which was adopted by this Court in United States v. 
Philadelphia National Bank, 374 U. S. 321. However, 
I consider myself bound by that decision, and under its 
dictates I concur in the Court’s finding that this merger 
would violate the Act.

*80 Stat. 7, 12 U. S. C. §1828 (c) (1964 ed., Supp. II).
2 Bank Merger Act of 1966, amending § 18 (c) (5) (B) of the Fed-

eral Deposit Insurance Act, 12 U. S. C. § 1828 (c)(5)(B) (1964 ed., 
Supp. II).
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I also concur in the Court’s decision that this case 
must be remanded so that there may be a new application 
of the second-step balancing process. In this case, which 
was decided before our decision in Houston Bank, supra, 
the District Court either omitted the first of the two 
indicated procedural steps or concluded, incorrectly, that 
the merger would not violate the Clayton Act.3 In either 
event, the error may have caused the District Court to 
misconceive the antitrust “threshold” at which the 
second-step balancing process was intended to come into 
play. This, in turn, may have led the court to give the 
“anticompetitive effect” of the merger a different weight 
in the balance than was intended by the framers of the 
Bank Merger Act. Hence, the case must be remanded 
to the District Court so that it may reweigh the com-
peting factors in light of the correct antitrust threshold.

With regard to the “convenience and needs” side of 
the balance, I am in accord with the Court’s ruling that 
a merger should not be approved under the 1966 Act 
unless the District Court finds that the benefits con-
ferred upon the community by the merger could not 
reasonably have been achieved in other ways. Unlike 
the Court, however, I conclude from the record that the 
District Court did make adequate findings on this issue. 
The record reveals that many witnesses testified that 
Nashville Bank had problems of real magnitude, the 
greatest being to find replacements for key executives. 
Mr. Weaver, the leader of the group which purchased 
control of the bank not long before the merger, testified 
that initially his group had intended to operate the bank 
themselves, but that talks with many bankers had con-
vinced him that his group could not solve the bank’s 
problems. The head of an executive-placement firm

3 The District Court’s opinion is unclear as to whether the court 
considered it necessary to make a discrete finding under the Clayton 
Act.
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testified that he did not believe that he could have found 
new executives for Nashville Bank, in light of its overall 
situation.4 Although there was testimony in rebuttal, 
including that of another recruiter of executives, to the 
effect that the problems were not unsolvable, I cannot 
conclude that the District Court committed error when 
it held that

“While there is some conflict, the preponderance of 
the evidence is that it would have been practically 
impossible within any reasonable period of time to 
obtain adequate managerial replacements either 
from within the bank or from the outside, a product 
of the bank’s failure ... to provide itself with the 
facilities, procedures and equipment required to 
maintain a competitive posture.” 260 F. Supp. 869, 
881.

In sum, what I would consider to be the scope of the 
proceedings on remand is this. In light of our holding 
that a Clayton Act violation has been made out, further 
consideration of the first-step antitrust issue by the Dis-
trict Court is foreclosed. Believing, as I do but contrary 
to the Court, that the findings already made by the 
District Court as to the alternatives to merger are ade-
quate, in my view the only question for the District 
Court to consider respecting the second step is whether, 
because of its character in light of the antitrust standard 
now set forth, the antitrust violation should yield to 
other factors bearing on public “convenience and needs.”

4 An account of Nashville Bank’s overall situation appears in the 
Court’s opinion, ante, at 175-176.
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RAINWATER et  al . v . FLORIDA.

ON PETITION FOR WRIT OF CERTIORARI TO THE DISTRICT 
COURT OF APPEAL OF FLORIDA, THIRD DISTRICT.

No. 18. Decided March 4, 1968.

Certiorari granted; 186 So. 2d 278, vacated and remanded.

Alfred, L. Scanlan and J. Edward Worton for peti-
tioners.

Solicitor General Marshall filed a memorandum for 
the United States.

Per  Curiam .
The petition for a writ of certiorari is granted, the 

judgment of the court below is vacated, and the case is 
remanded for further consideration in the light of Mar-
chetti v. United States, ante, p. 39. Cf. Hoffa v. United 
States, 387 U. S. 231; Kolod v. United States, ante, 
p. 136.

Mr . Justice  Marshall  took no part in the considera-
tion or decision of this case.

ROBERTS v. WARDEN, MARYLAND 
PENITENTIARY.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT.

No. 950, Mise. Decided March 4, 1968.

Appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.
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LEE v. KANSAS CITY, MISSOURI.

APPEAL FROM THE SUPREME COURT OF MISSOURI.

No. 383. Decided March 4, 1968.

414 S. W. 2d 251, vacated and remanded.

Michael J. Drape for appellant.
Jack L. Simms for appellee.

Per  Curiam .
The judgment of the Supreme Court of Missouri is 

vacated and the case is remanded to that court for further 
consideration in the light of Marchetti v. United States, 
ante, p. 39.

WYNN ET AL. V. BYRNE, COUNTY PROSECUTOR.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF NEW JERSEY.

No. 977. Decided March 4, 1968.

Vacated and remanded.

Robert L. Carter, Martin Garbus and Morton Stavis 
for appellants.

Thomas P. Ford, Jr., for appellee.

Per  Curiam .
The judgment of the United States District Court for 

the District of New Jersey is vacated and the cause is 
remanded to that court for further proceedings. Moody 
v. Flowers, 387 U. S. 97, at 104.

Mr . Justice  Black  would affirm the judgment.
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ARGO v. ALABAMA.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF ALABAMA.

No. 121, Mise. Decided March 4, 1968.

Certiorari granted; 280 Ala. 707, 195 So. 2d 819, vacated and 
remanded.

MacDonald Gallion, Attorney General of Alabama, 
and John C. Tyson III, Assistant Attorney General, for 
respondent.

Per  Curiam .
The motion for leave to proceed in forma pauperis and 

the petition for a writ of certiorari are granted. The 
judgment is vacated and the case is remanded to the 
Supreme Court of Alabama for further consideration in 
light of Long n . District Court of Iowa, 385 U. S. 192.

ROBISON v. UNITED STATES.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT.

No. 451, Mise. Decided March 4, 1968.

Certiorari granted; 379 F. 2d 338, vacated and remanded.

Solicitor General Griswold for the United States.

Per  Curiam .
The motion for leave to proceed in forma pauperis and 

the petition for a writ of certiorari are granted. In light 
of the representations of the Solicitor General and our 
own independent consideration of the entire record, the 
judgment is vacated and the case is remanded to the 
District Court for the Northern District of California 
for further consideration.
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JUSTICE et  ux. v. UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF KENTUCKY.

No. 570. Decided March 4, 1968.

274 F. Supp. 283, affirmed.

Francis D. Burke for appellants.
Acting Solicitor General Spritzer, Assistant Attorney 

General Rogovin and Joseph M. Howard for the United 
States et al.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.

JONES v. RUSSELL, WARDEN.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF TENNESSEE.

No. 407, Mise. Decided March 4, 1968.

Certiorari granted; vacated and remanded.

George F. McCanless, Attorney General of Tennessee, 
and Paul E. Jennings, Assistant Attorney General, for 
respondent.

Per  Curia m .
The motion for leave to proceed in jorma pauperis and 

the petition for a writ of certiorari are granted. Upon 
the representations of the Attorney General and our own 
independent consideration of the entire case, the judg-
ment is vacated and the case remanded to the Supreme 
Court of Tennessee for further proceedings.
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De CESARE et  al . v . UNITED STATES.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT.

No. 11. Decided March 4, 1968*

Certiorari granted; No. 11, 356 F. 2d 107; No. 17, 361 F. 2d 220; 
No. 19, 363 F. 2d 374; No. 24, 366 F. 2d 770; No. 30, 368 F. 2d 
692; No. 45, 369 F. 2d 106; and No. 567, 375 F. 2d 1012, vacated 
and remanded.

Allen David Stolar for petitioners in No. 11. Newton 
B. Schwartz for petitioner in No. 17. Ollie Lancaster, Jr., 
for petitioners in No. 19. Francis L. Giordano for peti-
tioner in No. 24. Patrick T. McGahn, Jr., for petitioner 
in No. 30. Robert J. O’Hanlon and Richard L. Daly for 
petitioner in No. 45. B. Clarence Mayfield for petitioner 
in No. 567.

Solicitor General Marshall for the United States in 
No. 11. Solicitor General Marshall, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Mervyn Ham-
burg for the United States in No. 17. Solicitor Gen-
eral Marshall, Assistant Attorney General Vinson, Miss 
Rosenberg and Robert G. Maysack for the United States 
in Nos. 19 and 30. Solicitor General Marshall, Assistant 
Attorney General Vinson, Miss Rosenberg and Sidney M. 
Glazer for the United States in No. 24. Solicitor Gen-
eral Marshall, Assistant Attorney General Vinson, Miss 
Rosenberg and Kirby W. Patterson for the United States 
in No. 45. Acting Solicitor General Spritzer, Assistant

*Together with No. 17, Butler v. United States; No. 19, Brazzell 
et al. v. United States; No. 24, Rosenzweig v. United States; No. 30, 
Augello v. United States; No. 45, Gennaro v. United States; and 
No. 567, Mutcherson v. United States, all on petitions for writs of 
certiorari. Nos. 17, 19, and 567 are to the Court of Appeals for the 
Fifth Circuit, No. 24 to the Second Circuit, No. 30 to the Third 
Circuit, and No. 45 to the Eighth Circuit.
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Attorney General Vinson and Miss Rosenberg for the 
United States in No. 567.

Per  Curiam .
The petitions for writs of certiorari are granted, the 

judgments of the courts below are vacated, and the cases 
are remanded for further consideration in the light of 
Marchetti v. United States, ante, p. 39. See also 28 
U. S. C. § 2106 and Grosso v. United States, ante, p. 62.

Mr . Just ice  Marshall  took no part in the considera-
tion or decision of Nos. 11, 17, 19, 24, 30, and 45.

COSTELLO v. UNITED STATES.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT.

No. 3. Decided March 4, 1968.

352 F. 2d 848, vacated and remanded.

Ira B. Grudberg and Jacob D. Zeldes for petitioner.
Solicitor General Marshall, Assistant Attorney General 

Vinson, Francis X. Beytagh, Jr., Beatrice Rosenberg and 
Theodore George Gilinsky for the United States.

Per  Curiam .
Upon the suggestion of mootness by reason of the 

death of the petitioner, the judgment of the United 
States Court of Appeals for the Second Circuit is vacated 
and the case is remanded to the United States District 
Court for the District of Connecticut for such disposition 
as law and justice require.

Mr . Justi ce  Marsh all  took no part in the considera-
tion or decision of this case.
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PICCIOLI v. UNITED STATES.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SECOND CIRCUIT.

No. 4. Decided March 4, 1968*

Certiorari granted; No. 4, 352 F. 2d 856; No. 5, 354 F. 2d 224; 
No. 6, 354 F. 2d 27; No. 10, 355 F. 2d 924, 356 F. 2d 324; No. 32, 
367 F. 2d 347; No. 374, 379 F. 2d 394; and No. 2, Mise., 352 
F. 2d 848, vacated and remanded.

Alfred Belinkie for petitioner in No. 4. Edward G. 
Burstein for petitioner in No. 5. David Goldstein and 
Jacob D. Zeldes for petitioner in No. 6. Francis J. 
DiMento, Paul J. Bums and Ronald R. Popeo for peti-
tioners in No. 10. Albert J. Krieger and Robert Kasanof 
for petitioners in No. 32. Max M. Barr for petitioner in 
No. 374.

Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Marshall Tamor Golding 
for the United States in No. 4 and No. 2, Mise. Solicitor 
General Marshall for the United States in Nos. 5, 6 and 
10. Solicitor General Marshall, Assistant Attorney Gen-
eral Vinson and Miss Rosenberg for the United States 
in No. 32. Acting Solicitor General Spritzer, Assistant 
Attorney General Vinson, Miss Rosenberg and Jerome M. 
Feit for the United States in No. 374.

Per  Curiam .
The petitions for writs of certiorari are granted, the 

judgments of the courts below are vacated, and the cases

*Together with No. 5, Millo v. United States; No. 6, Grassia v. 
United States; No. 10, Driscoll et al. v. United States; No. 32, 
Serao et al. v. United States; No. 374, Wrieole v. United States; and 
No. 2, Mise., Gjanci v. United States, all on petitions for writs of 
certiorari. Nos. 5, 6, 32, and 2, Mise., are to the United States 
Court of Appeals for the Second Circuit, No. 374 to the Third Cir-
cuit, and No. 10 to the First Circuit. The motion for leave to 
proceed in forma pauperis in No. 2, Mise., is also granted.
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are remanded for further consideration in the light of 
Marchetti v. United States, ante, p. 39.

Mr . Justic e  Marsh all  took no part in the considera- 
ation or decision of these cases.

FORGETT v. UNITED STATES.

ON PETITION FOR REHEARING.

No. 861, October Term, 1965. Decided March 4, 1968.

Rehearing granted and denial of certiorari, 383 U. S. 926, vacated.
Certiorari granted; 349 F. 2d 601, vacated and remanded.

Charles J. Irwin, Eugene Gressman and Arthur L. 
Abrams on the petition for rehearing.

Per  Curiam .
The petition for rehearing is granted, the order of 

February 28, 1966, denying certiorari is vacated, the peti-
tion for a writ of certiorari to the United States Court of 
Appeals for the Sixth Circuit is granted, the judgment of 
that court is vacated, and the case remanded for further 
consideration in the light of Haynes v. United States, 
ante, p. 85.

Mr . Just ice  Marshall  took no part in the considera-
tion or decision of this case.
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ORTEGA v. MICHIGAN.

APPEAL FROM THE SUPREME COURT OF MICHIGAN.

No. 965, Mise. Decided March 4, 1968.

Appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.

STONE v. UNITED STATES.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT.

No. 9. Decided March 4, 1968*

Certiorari granted; No. 9, 357 F. 2d 257; No. 14, 361 F. 2d 153; 
No. 77, 374 F. 2d 227; No. 121, 370 F. 2d 987; No. 798, 379 F. 
2d 946; and No. 1024, 386 F. 2d 177, vacated and remanded.

Charles W. Tessmer and Emmett Colvin, Jr., for peti-
tioner in No. 9. William T. Griffin for petitioners in No. 
14. Seymour Samuels, Jr., and William R. Willis, Jr., 
for petitioner in No. 77. Anna R. Lavin and Richard E. 
Gorman for petitioner in No. 798. James G. Starkey for 
petitioner in No. 1024.

Former Solicitor General Marshall for the United 
States in No. 9. Former Solicitor General Marshall,

*Together with No. 14, Conti et al. v. United States; No. 77, 
Ross v. United States; No. 121, Donlon v. United States; No. 798, 
Angelini v. United States; and No. 1024, Pizzarello v. United States, 
all on petitions for writs of certiorari. No. 77 is to the United States 
Court of Appeals for the Sixth Circuit, Nos. 14 and 1024 to the 
Second Circuit, No. 121 to the Third Circuit, and No. 798 to the 
Seventh Circuit.
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Assistant Attorney General Vinson, Beatrice Rosenberg 
and Theodore George Gilinsky for the United States in 
No. 14. Former Solicitor General Marshall, Assistant 
Attorney General Vinson, Miss Rosenberg and Mervyn 
Hamburg for the United States in No. 77. Former So-
licitor General Marshall, Assistant Attorney General 
Vinson, Miss Rosenberg and Marshall Tamor Golding 
for the United States in No. 121. Solicitor General 
Griswold, Assistant Attorney General Vinson and Miss 
Rosenberg for the United States in No. 798. Solicitor 
General Griswold for the United States in No. 1024.

Per  Curiam .
The petitions for writs of certiorari are granted, the 

judgments of the courts below are vacated and the cases 
are remanded for further consideration in the light of 
Marchetti v. United States, ante, p. 39, and Grosso v. 
United States, ante, p. 62.

Mr . Justice  Marshall  took no part in the considera-
tion or decision of Nos. 9, 14, 77, and 121.
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ANDERSON et  al . v . GEORGIA.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF GEORGIA.

No. 329, Mise. Decided March 4, 1968.

Certiorari granted; 223 Ga. 174, 154 S. E. 2d 246, reversed.

Jack Greenberg, Charles Stephen Ralston and Michael 
Meltsner for petitioners.

Arthur K. Bolton, Attorney General of Georgia, 
G. Ernest Tidwell, Executive Assistant Attorney Gen-
eral, and Marion 0. Gordon, Assistant Attorney General, 
for respondent.

Per  Curiam .
The motion for leave to proceed in jorma pauperis and 

the petition for a writ of certiorari are granted. The 
judgments of the Supreme Court of Georgia are reversed. 
Whitus v. Georgia, 385 U. S. 545.

Mr . Justi ce  Harlan  would set the case for plenary 
consideration.
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Syllabus.

SECURITIES AND EXCHANGE COMMISSION v. 
NEW ENGLAND ELECTRIC SYSTEM et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE FIRST CIRCUIT.

No. 305. Argued January 18, 1968.— 
Decided March 5, 1968.

This Court previously held (384 U. S. 176) that the SEC was 
warranted in ruling that §11 (b)(1)(A) of the Public Utility 
Holding Company Act of 1935 prohibits a public utility holding 
company from retaining an integrated gas utility system in addi-
tion to its integrated electric system unless the gas system could 
not be operated separately without a loss of economies causing 
a serious impairment of that system. After remand, the Court 
of Appeals reviewed the evidence and concluded that the SEC 
erred in finding that New England Electric System failed to prove 
a case for retention of its integrated gas system. Held: Since 
the SEC’s determination that divestiture of the gas system would 
not entail a loss of economies likely to cause serious impairment 
of the system involved the application of expert judgment which 
had adequate support in the record, the Court of Appeals should 
have affirmed the SEC order and should not have indulged in 
an unwarranted incursion into the administrative domain. Pp. 
211-221.

376 F. 2d 107, reversed and remanded.

Daniel M. Friedman argued the cause for petitioner. 
With him on the briefs were Solicitor General Griswold, 
Robert S. Rifkind, Philip A. Loomis, Jr., David Ferber, 
Roger S. Foster and Richard E. Nathan.

John R. Quarles argued the cause for respondents. 
With him on the brief were Richard B. Dunn, Richard W. 
Southgate and John J. Glessner III.

George Spiegel filed a brief for the Municipal Electric 
Association of Massachusetts, as amicus curiae, urging 
reversal.
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Mr . Justi ce  Brennan  delivered the opinion of the 
Court.

Respondent New England Electric System (NEES), 
a holding company registered under § 5 of the Public 
Utility Holding Company Act of 1935,1 controls both 
an integrated electric utility system and an integrated 
gas utility system.2 Section 11 (b) of the Act requires 
the Securities and Exchange Commission to limit the 
operations of a holding company system to a single in-
tegrated public utility system, except the Commission 
may permit the holding company to continue control of 
any additional integrated utility system that the Com-
mission determines, among other things, “cannot be 
operated as an independent system without the loss of 
substantial economies which can be secured by the 
retention of control by such holding company of such 
system . ...”3 In 1957 the Securities and Exchange

149 Stat. 812, 15 U. S. C. § 79e.
2 At the time of this proceeding, the integrated electric utility 

system consisted of seven electric utility companies serving parts 
of New Hampshire, Massachusetts, Rhode Island, and Connecticut. 
The integrated gas utility system consisted of eight Massachusetts 
gas companies. NEES also controlled a service company which 
provided services for the whole NEES operation.

3 Section 11 (b) of the Public Utility Holding Company Act of 
1935, 49 Stat. 820, 15 U. S. C. § 79k (b), provides in pertinent part: 
“It shall be the duty of the Commission, as soon as practicable 
after January 1, 1938:

“(1) To require by order, after notice and opportunity for hearing, 
that each registered holding company, and each subsidiary company 
thereof, shall take such action as the Commission shall find necessary 
to limit the operations of the holding-company system of which 
such company is a part to a single integrated public-utility 
system . . . : Provided, however, That the Commission shall per-
mit a registered holding company to continue to control one or 
more additional integrated public-utility systems, if, after notice 
and opportunity for hearing, it finds that—

“(A) Each of such additional systems cannot be operated as an 
independent system without the loss of substantial economies which
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Commission instituted proceedings to determine whether 
NEES should be permitted to retain control of both the 
electric and gas systems. The Commission initially found 
that the electric companies constituted a single inte-
grated electric utility system, 38 S. E. C. 193 (1958), 
and NEES elected to retain those companies as its prin-
cipal system. NEES urged, however, that it should also 
be permitted to retain the gas system. After extensive 
hearings, the Commission refused respondent permission 
to do so, and ordered the gas system divested. 41 S. E. C. 
888 (1964).

In reaching its conclusion the Commission construed 
the statutory phrase “loss of substantial economies” in 
Clause A of § 11 (b)(1) to require a showing that the 
“additional system cannot be operated under separate 
ownership without the loss of economies so important as 
to cause a serious impairment of that system.” In its 
first review of the Commission’s order, the Court of Ap-
peals for the First Circuit held that the Commission had 
erroneously construed the statute; in the court’s view, 
“loss of substantial economies” merely “called for a busi-
ness judgment of what would be a significant loss . . . .” 
The court therefore set aside the Commission’s order and 
remanded for reconsideration in light of that test. 346 
F. 2d 399, 406. We reversed, approving the Commis-
sion’s construction, and remanded to the Court of Ap-
peals for review of the challenged order in light of the 
proper meaning of the statutory term. SEC v. New 
England Electric System, 384 U. S. 176 {NEES I). On 
remand, the Court of Appeals again set aside the Com-
mission’s order. 376 F. 2d 107.4 That court, “after a 

can be secured by the retention of control by such holding company 
of such system . . . .”

4 On remand, the Court of Appeals interpreted the “serious 
impairment” standard as requiring proof only of “a condition 
allowing survival but not on a sound or ‘healthful continuing’ basis,”
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fresh review of all the evidence,” concluded “that the 
Commission’s opinion does not reveal that application of 
both reason and experience to facts which merits en-
dorsement as the responsible exercise of expertise.” Id., 
at 111. We granted certiorari. 389 U. S. 816. We re-
verse and remand to the Court of Appeals with direction 
to enter a judgment affirming the Commission’s order.

The question for our decision is whether the Court of 
Appeals properly held that, on the record, the Com-
mission erred in finding that NEES failed to prove a 
case for retention of the integrated gas utility system. 
We address that question against the background of a 
congressional objective to protect consumer interests 
through the “elimination of ‘restraint of free and inde-
pendent competition.’ . . . One of the evils that had 
resulted from control of utilities by holding companies 
was the retention in one system of both gas and electric 
properties and the favoring of one of these competing 
forms of energy over the other.” NEES I, 384 U. S., 
at 183.5 Congress therefore ordained separate owner-
ship—and divestiture where necessary to reduce holdings 
to one system—as the “ ‘very heart’ of the Act.” Id., at 
180. Although Congress was aware that some economic 
loss might be suffered by the parent holding company or 
the separated integrated utility, Congress relented only 
to the extent of authorizing the Commission to permit re-
tention of an additional integrated utility if that permis-
sion might be granted under the narrow exception pro-
vided by § 11 (b)(1). But “retention of an ‘additional’ 
integrated system is decidely the exception,” and the 

rather than proof that severance “will result in imminent bank-
ruptcy . . . .” 376 F. 2d, at 109. The Commission has not 
contested this interpretation in this Court.

5 “By fostering competition between gas and electric utility com-
panies, the Act promotes what has been described as ‘variegated 
competition.’” NEES I, 384 U. S., at 184, n. 15.
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burden is on the holding company to satisfy the 
“stringent test” set by the statute. Id., at 180, 182; cf. 
United States n . First City Nat. Bank, 386 U. S. 361, 366.

Congress committed to the Commission the task of 
determining whether a holding company has met the 
burden of showing that its situation falls within the nar-
row exception under § 11 (b)(1). The Clause A deter-
mination whether separation entails a loss of economies 
likely to cause a serious impairment of the system in-
volves an element of prediction which necessarily calls 
for difficult and expert judgment. That judgment re-
quires the assessment of many subtle and often intangi-
ble factors not easily expressed in precise or quantifiable 
terms. This is the very nature of economic forecasting. 
The task calls for expertise and is not simply “an exer-
cise in counting commonplaces.” United States v. 
Drum, 368 U. S. 370, 384; see NEES I, 384 U. S., at 
184-185. Judicial review of that expert judgment is 
necessarily a limited one. See Gray n . Powell, 314 U. S. 
402, 412-413; NLRB v. Hearst Publications, 322 U. S. 
Ill, 131; Atlantic Ref. Co. v. FTC, 381 U. S. 357, 
367-368; United States v. Drum, supra, at 375-376. 
Congress expressly provided that “[t]he findings of the 
Commission as to the facts, if supported by substan-
tial evidence, shall be conclusive.” 15 U. S. C. § 79x (a); 
see Universal Camera Corp. n . NLRB, 340 U. S. 474; 
cf. NLRB v. Erie Resistor Corp., 373 U. S. 221, 236. 
In our view, the Court of Appeals in this case indulged 
in an unwarranted incursion into the administrative 
domain.6 The Commission’s order has adequate support 
in the record and should have been affirmed.

6 The following passage is from the court’s opinion on remand:
“Even without the burden of proving likely demise, [NEES’] 

burden is, as the Court said, to meet ‘a much more stringent test’ 
than that of a probable significant loss. But, if the standard to 
be applied to [NEES] is stringent, so is the level of analysis and 
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As of 1958, the test year selected for purposes of these 
proceedings,7 NEES’ eight gas subsidiaries provided re-
tail service to some 237,000 customers in a relatively 
compact 660-square-mile franchise area in Massachu-
setts. NEES’ electric companies also served 75% of 
this area and about 78% of the gas customers were also 
electric customers. NEES’ gross investment in gas 
plant and equipment was about $56,300,000 and gross 
gas revenues for 1958 were about $22,700,000. The 
eight gas companies were organized administratively as a 
Gas Division with centralized management, marketing 
and supply, operations, and merchandising departments.8 
The chief executive of the Gas Division was also president 
of each gas company and ultimately responsible to 
NEES’ vice president in charge of management; in 
short, top management rested with executives having 
joint control over both electric and gas operations.

The Commission had before it a “severance study,” 
a cost analysis and projection prepared for NEES by a 
professional public utilities management consulting firm, 
Ebasco Services, Inc. This study projected a loss of 
economies of approximately $1,100,000 annually for the 
gas system as the result of its separation from NEES. 
The Commission dealt with this study in alternative 
ways. It analyzed the study and concluded that “[t]he 
Ebasco estimate is inadequately supported in a number 
of important aspects and leaves considerable doubts

expertise to be exercised by the Commission. We have, only after 
a fresh review of all the evidence in the light of this most stringent 
practical standard, concluded that the Commission’s opinion does 
not reveal that application of both reason and experience to facts 
which merits endorsement as the responsible exercise of expertise.” 
376 F. 2d, at 111.

7 This was the latest year for which audited financial statements 
were available at the time of the hearing before the Commission. 
41 S. E. C., at 889, n. 3.

8 All but one of the eight companies are located within 48 miles 
of the division headquarters; one is 80 miles away.
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which [NEES has] not satisfactorily overcome in the 
record.” Then it went on to find that even if the esti-
mated $1,100,000 in loss of economies were accepted 
as accurate “it would not lead us to conclude that such 
a loss is so substantial, when compared with the loss of 
economies involved in prior divestment cases and viewed 
in light of the objectives of the Act, as to warrant reten-
tion of the gas properties . . . .” 41 S. E. C., at 895, 
897. Because we conclude that the record supports the 
Commission’s decision on the latter ground, we have 
no occasion to consider whether the Commission’s stric-
tures on the reliability of the Ebasco study are well 
founded.

The Commission’s ultimate finding that the projected 
$1,100,000 loss of economies annually did not constitute 
a loss of “substantial” economies within Clause A of 
§ 11 (b)(1) was reached primarily upon the basis of its 
subsidiary findings upon three matters: (1) That NEES’ 
estimated losses were not significantly out of line with 
those found insubstantial in previous cases; (2) that 
other nonaffiliated Massachusetts gas companies,9 all 
but one of them smaller than the NEES gas system, are 
apparently able to operate successfully without electric 
utility affiliations; (3) that NEES did not establish that 
independent management devoted solely to promoting 
gas sales would not result in benefits to offset some of 
the projected losses. The Court of Appeals held that 
none of the three subsidiary findings was supported by 
substantial evidence. We disagree.

I.
The Commission, consistent with its practice in prior 

cases,10 weighed NEES’ estimated $1,100,000 losses in

9 “Nonaffiliated” or “independent” refers to gas companies not 
having any electric affiliations and gas companies not jointly operated 
with electric companies serving the same franchise area.

10 E. g., Philadelphia Co., 28 S. E. C. 35, 50-52 (1948); General 
Pub. Util. Corp., 32 S. E. C. 807, 837 (1951).
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relative rather than absolute terms, calculating the 
losses as a percentage of NEES’ 1958 revenues, expenses, 
and income.11 It found these loss ratios to be “lower 
or not significantly higher than corresponding ratios of 
gas systems whose divestment we have required on the 
ground that the estimated loss of economies was not 
substantial within the meaning of clause A.” 41 S. E. C., 
at 898. The cases with which these particular com-
parisons were made involved companies outside Massa-
chusetts.12 The Court of Appeals held that the compari-
sons with the loss ratios of companies involved in prior 
cases were “largely irrelevant” because “. . . these ratios 
are significant only as they affect the investment struc-
ture of the companies in the particular case, and dif-
ferent companies may be compared only on the assump-
tion that both operate at the same level.” 376 F. 2d, 
at 113, 115. The court’s ultimate conclusion was that 
only close analysis of NEES’ own “particular circum-
stances” was relevant to the Commission’s inquiry.

It is significant, however, that the Court of Appeals’ 
criticism of the Commission’s use of ratios relied heavily 
on the court’s reading of the statistical data in evidence 
as showing that the projected loss of economies “would 
decrease [NEES’] rate of return from 6.4 per cent in 
1959 to 4.1 per cent on the projected basis,” or some 30% 
below, “an average rate of 5.9 per cent for the non-

11 The losses would amount to: 4.8% of operating revenues; 
6.0% of operating revenue deductions (excluding federal income 
taxes); 23.3% of gross income (before federal income taxes); 29.9% 
of net income (before taxes).

12 See Engineers Pub. Service Co., 12 S. E. C. 41, 55-61, 78-81 
(1942); North Amer. Co., 18 S. E. C. 611 (1945); Philadelphia 
Co., 28 S. E. C. 35, 45-53 (1948); General Pub. Util. Corp., 32 
S. E. C. 807, 814-815, 823-839 (1951); Middle So. Util., Inc., 35 
S. E. C. 1 (1953), 36 S. E. C. 383 (1955). The relevant financial 
data for each case are summarized in an appendix to the Commis-
sion’s opinion. 41 S. E. C., at 905.
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affiliated Massachusetts gas companies . . . .” 376 F. 
2d, at 114. But, as the Commission has noted, the 
court’s computation that the separated companies would 
realize a return of only 4.1% contained a serious error, 
for it overlooked the allowance to be made for income 
tax deductions generated by the projected losses. The 
actual rate of return taking such deductions into account 
would be a significantly higher 5.2%.13

In any event, we may agree that the ratios of losses 
of revenues, expenses, and income are necessarily affected

13 Rate of return is the percentage of net operating income to 
the rate base, which is fixed by a formula tied generally to the 
value of capital assets. The source of the 4.1% figure appears to 
have been the Court of Appeals. The 4.1% was apparently derived 
as follows:

(a) $ 3,050,988 (1959 net oper. income after taxes) ____ ____ —q  4 w? rate 
$47,723,162 (rate base) of return

(b) $ 3,050,988
— 1,098,600 (projected losses)

$ 1,952,388 (est. net oper. income)

(c) $ 1,952,388
$47,723,162 rate °f retUm

However, the $1,100,000 projected loss would generate income tax 
deductions of roughly 50%, increasing the numerator of fraction (c) 
from $1,952,388 to $2,501,688, and the rate of return to 5.2%. 
The NEES brief relies on the 4.1% figure, but NEES has not 
challenged the Commission’s recalculation.

The 1959 rates of return for the comparable nonaffiliated Massa-
chusetts companies were as follows:

Percent
Berkshire Gas ................................................................ 5.2
Brockton-Taunton Gas ................................................ 6.1
Fall River Gas................................................................ 6.2
Haverhill Gas ................................................................ 6.8
Lowell Gas ...................................................................... 7.9
Springfield Gas .............................................................. 6.4
Worcester Gas ................................................................ 4.5

(Resp. Ex. 117; R. 1436.)
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by differences in capital structure, management, market 
position, and other factors. But it by no means follows 
that the Commission’s comparisons are for that reason 
irrelevant to the determination whether a projected loss 
of economies is so important as to cause a serious impair-
ment of the separated system. It was well within the 
range of the Commission’s administrative discretion to 
use the loss ratios, as it did, “as a guide in adjudicating 
the pending case.” Philadelphia Co., 28 S. E. C. 35, 50, 
n. 24. The Commission in its expert judgment may so 
employ evaluative factors it considers relevant.14

Indeed, NEES apparently recognized that its burden 
to establish that its situation comes within Clause A 
included the burden of showing that the projected loss 
of economies would be more serious for its separated 
system than the comparable level of losses in the other 
cases already decided by the Commission. Respondent 
attempted to prove that the gas system’s distance from 
sources of supply gives it only a very narrow competitive 
advantage over oil as a fuel, and, further, that the 
system’s growth potential is more limited by a lack of 
new housing expansion in the area serviced by the gas 
companies. As we shall see below, the Commission 
found that NEES had not made a case in either respect 
insofar as those matters bore on whether the projected 
loss of economies threatened serious impairment of the 
separated system.

II.
The Commission’s resort to data concerning the opera-

tions of the nonaffiliated Massachusetts gas companies 
was a response to NEES’ argument, supported by the

14 Although the parties are in dispute as to the validity of some 
of the data drawn from the previous cases, we do not consider it 
necessary to become involved in that controversy. Suffice it to 
say that we do not think the Commission in looking to the data for 
guidance exceeded the bounds of reason or administrative discretion.
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Massachusetts Department of Public Utilities, that the 
projected loss of economies from separation of the gas 
system would require the gas companies to seek rate 
increases which might seriously impair or destroy any 
hope of a successful operation. Natural gas in 1959 
enjoyed in New England the smallest price advantage 
over oil of any section of the country. The annual dif-
ferential was $7 over oil for a typical New England house 
compared with $27 to $118 in favor of gas in the rest of 
the country.15 NEES contended that the predicted rate 
increase would substantially or entirely eliminate the gas 
system’s already narrow price advantage over oil com-
petitors. The Commission’s answer was to inquire about 
the economic health of the already nonaffiliated Massa-
chusetts gas companies. The Commission found that 
these companies were apparently able to earn a fair 
return although not enjoying the supposed advantages 
of affiliation with electric utilities; and it could find no 
evidence that they did not face the same competitive 
conditions as NEES.16 The Commission found further 
that, despite NEES’ insistence that its market condi-
tions differed from the nonaffiliated companies because 
of relatively stagnant franchise areas offering less sales 
growth,17 there was no evidence that this would pre-

15 Gas to New England was piped all the way from Texas, whereas 
oil was shipped in by tanker. NEES estimated the average home 
heating cost to be $166 for gas, $173 for oil; and it was in residential 
space heating that NEES found its chief market.

16 NEES calculated the composite rate of return for its gas system 
at 6.6% for 1958 and 6.4% for 1959. (Resp. Ex. 114; R. 1431.) 
The average for seven comparable independents was 6.3% in 1958 
and 5.9% in 1959. (Resp. Ex. 117; R. 1436.)

17 NEES cites as prime evidence in this regard the testimony of 
Robert Cahal, an Ebasco marketing consultant who had to some 
extent analyzed the marketing conditions NEES faced. The sub-
stance of his testimony was that (a) gas and oil are highly com-
petitive in the State, with oil being well entrenched in many areas 
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vent the separated gas system—which would emerge 
as the second largest independent in the State—from 
competing as effectively as the smaller independents 
who had long held their own. Finally, the Commission 
noted that after severance the gas system’s operating 
ratio would be more favorable or only slightly higher 
than the ratios of nine independents and therefore con-
cluded that it “would be entering the realm of specula-
tion at this time to assume that rate increases would 
ensue from severance.” 41 S. E. C., at 899.18

The Court of Appeals rejected the comparison of these 
operating ratios, again on the ground that such ratios 
fail to take account of special characteristics of individual 
companies. The court observed that since all New Eng-
land gas companies operated on a “small cushion . . .

so that the major source of growth has to be in new residence con-
struction; (b) in Massachusetts growth is in the suburbs with 
towns proper being relatively stagnant; (c) gas companies are lim-
ited by their franchise area, prisoners of the characteristics of their 
particular communities; (d) the independents are not necessarily 
comparable with NEES because they may be in areas of higher 
growth; (e) independents having such areas are Haverhill, Lowell, 
Springfield, Worcester, Brockton-Taunton; all of them having 
growth greater (but unspecified as to degree) than any NEES gas 
company except Norwood.

The Commission noted, without comment, that the population 
increase in NEES’ franchise areas between 1950 and 1960 was 
only 11% as compared with 18% in the areas of seven independ-
ents. 41 S. E. C., at 899, n. 23.

18 The operating ratio is “the percentage of total operating reve-
nue deductions (other than depreciation, amortization of conversion 
costs, and Federal income taxes) to total operating revenues.” 41 
S. E. C., at 899, n. 25. The ratio “affords a measure for determining 
the efficiency with which the enterprise is conducted and while its 
value is greater in comparing the year to year trend it has a limited 
use in comparing very similar enterprises.” Moody’s Public Utility 
Manual ix (1967). NEES’ ratio was fixed at 76.41% and com-
pared with the composite ratio of nine independents of 79.14%, as 
well as their median and mean ratios of 74.87% and 76.35% respec-
tively. Individual ratios are cited at 41 S. E. C., at 899, n. 26.
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[t]he significance of this is not negated by observing 
that non-NEES companies in Massachusetts seem to be 
surviving, for the focus must be on the specific char-
acteristics of the NEES companies, the only ones 
affected by the Commission’s order.” 376 F. 2d, at 113. 
The court further held “irrelevant the comparison of 
operating ratios, since a business may operate relatively 
efficiently, yet at a level too low to attract investors.” 
376 F. 2d, at 114, n. 6. For the reasons already stated 
for our disagreement with the Court of Appeals’ view 
of the Commission’s use of other ratios, we disagree that 
this comparison was either irrelevant or outside the limits 
of the Commission’s administrative discretion. The dis-
section and evaluation of an economic projection is a 
function Congress committed to the Commission, not the 
courts. A court may believe it would have done the 
job differently and better; but judicial inquiry must be 
addressed to whether what the Commission did is fatal 
to its ultimate conclusion that the holding company 
failed to carry its burden of showing a loss of “substan-
tial” economies within the meaning of Clause A. In 
assessing NEES’ forecast of the need for rate increases 
because of the projected loss of economies, it was proper 
for the Commission to consider the performance of other 
Massachusetts gas companies which were already operat-
ing independently. NEES was afforded every oppor-
tunity to sustain its burden of showing that the sepa-
rated gas system would wither into critical health 
despite the contrary inferences suggested by the com-
parison made by the Commission. It cannot be a basis 
for finding error that the Commission found the attempt 
unpersuasive, given the gas system’s size,19 and the 

19 The Commission may properly regard size of operation to be 
a relevant factor. One of Congress’ concerns in providing the 
exception involved here was to protect small companies likely to 
fail if separated from the parent holding company. Cf. NEES I, 
384 U. S., at 181; North Amer. Co. v. SEC, 327 U. S. 686, 697. 
See also H. R. Rep. No. 1903, 74th Cong., 1st Sess., 68-71; S. Doc.
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prognosis of efficiencies comparable to those achieved 
by the independents.20

III.
The Commission conceived that the projected loss of 

economies would in some measure be offset by advan-
tages realized by the separated system under the direc-
tion of “a management solely interested in and devoted 
to the gas operations . . . .” 41 S. E. C., at 901. NEES, 
again supported by the Massachusetts Department of 
Public Utilities, took the position that its operation of 
the companies had already achieved all possible benefits 
of interservice competition. The Commission found 
the argument unpersuasive, relying again on a com-
parison with the nonaffiliated Massachusetts gas com-
panies. This was a comparison of the sales performance 
of the gas companies under NEES management with 
the sales performances of the independents. All seven 
of the comparable independents showed substantially 
higher gas sales and revenues per customer and lower 
costs to customers.21 The Commission found unpersua-

No. 92, 70th Cong., 1st Sess., Pt. 72-A, at 831, 835. And NEES’ 
size, especially given its relatively compact franchise area, is some 
indication of its competitive position.

20 See n. 18, supra, and accompanying text.
21 The breakdown was as follows:

1958— NEES Indep.
Sales, mcf/cust................................ ............ 44.2 78.8
Revenues, cust................................ ............ $95.44 $135.19
Cost to customers, mcf.................. ............ $2.16 $1.72

1959—
Sales, mcf/cust................................ ............ 51.5 83.7
Revenues, cust................................ ............ $104.49 $142.10
Cost to customers, mcf.................. ............ $2.03 $1.70

Equivalent data for the Norwood Gas Company, the NEES sub-
sidiary asserted to have growth potential comparable to the inde-
pendents, see n. 17, supra, were as follows (1958 and 1959 figures): 
Sales—51.8 and 60.4 mcf/customer; Revenues—$112.59 and 
$125.66/customer; Cost to customers—$2.17 and $2.08/mcf. 41 
S. E. C., at 901, nn. 29-30. See R. 1446-1447, 1449-1450.
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sive NEES’ explanation that this was accounted for by 
the greater residential growth potential of the areas 
serviced by the independents.22

The Court of Appeals held that the test of “serious 
impairment” under Clause A already took account of 
offsetting benefits to be realized from separation and 
therefore “that done, the general judgment has no inde-
pendent significance in an individual case.” 376 F. 2d, 
at 115-116. Whatever the merit of the general premise, 
see NEES I, 384 U. S., at 184—185, we understand the 
Commission’s finding to have been simply that the pro-
jected $1,100,000 loss of economies did not in fact take 
into account any offsetting benefits on the assumption 
that joint operation had already achieved the advantages 
of independence. See 41 S. E. C., at 900-901. The Com-
mission’s conclusion that NEES’ assumption was not 
proved has support in the record and the Court of 
Appeals was not justified in rejecting it.

The judgment of the Court of Appeals is reversed and 
the case is remanded to that court with direction to enter 
a judgment affirming the Commission’s order.

It is so ordered.

Mr . Justi ce  Douglas  and Mr . Justice  Marshall  
took no part in the consideration or decision of this case.

Mr . Justi ce  Harlan , whom Mr . Justice  Stewart  
joins, concurring.

Given the earlier decision of the Court in this case, 
SEC v. New England Electric System, 384 U. S. 176, 
which I continue to believe wrongly construed the stat-
ute but by which I consider myself bound, I join today’s 
opinion of the Court.

22“[N]o specific demonstration of the existence or extent of 
such a causal relation was presented.” 41 S. E. C., at 901. See 
also n. 21, supra.
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UNITED STATES v. HABIG et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF INDIANA.

No. 107. Argued January 17, 1968.—Decided March 5, 1968.

Where allegedly false tax returns were filed after the statutory due 
date (extensions having been granted), the applicable statute of 
limitations (26 U. S. C. § 6531) held to run from the dates the 
alleged offenses were committed, i. e., the dates on which the 
returns were filed, not from the statutory due date. Pp. 224-227. 

270 F. Supp. 929, reversed and remanded.

Harris Weinstein argued the cause for the United 
States. With him on the brief were Solicitor General 
Griswold, Assistant Attorney General Rogovin, Joseph M. 
Howard and Vincent P. Russo.

Lester M. Ponder argued the cause for appellees. With 
him on the brief were Anton Dimitrofi and Fred P. 
Bamberger.

Mr . Justi ce  Fortas  delivered the opinion of the Court.
Appellees were indicted for crimes relating to allegedly 

false income tax returns. The District Court dismissed 
Counts 4 and 6 of the indictment, charging an attempt 
to evade taxes by filing of a false return (26 U. S. C. 
§ 7201) and aiding in the preparation and presentation 
of a false return (26 U. S. C. § 7206 (2)), on the ground 
that the six-year statute of limitations, 26 U. S. C. § 6531, 
barred prosecution under those counts. 270 F. Supp. 
929. The United States filed notice of appeal to this 
Court under 18 U. S. C. § 3731. We noted probable 
jurisdiction. 389 U. S. 810.

The question presented is the construction of § § 6531 
and 6513 (a) of the Internal Revenue Code of 1954 (26 
U. S. C. §§ 6531 and 6513(a)). It is squarely raised
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by the facts of this case. The indictment was filed on 
August 12, 1966. The income tax returns involved in 
Counts 4 and 6 were filed on August 12 and 15, 1960. 
Section 6531 limits the time when indictments may be 
filed for the charged offenses to six years “next after the 
commission of the offense.”

The offenses involved in Counts 4 and 6 are com-
mitted at the time the return is filed. See, e. g., Swallow 
v. United States, 307 F. 2d 81, 83 (C. A. 10th Cir. 1962) ; 
Benham v. United States, 215 F. 2d 472, 473 (C. A. 5th 
Cir. 1954); Butzman n . United States, 205 F. 2d 343, 
350-351 (C. A. 6th Cir. 1953); United States v. Yeoman- 
Henderson, Inc., 193 F. 2d 867, 869 (C. A. 7th Cir. 1952); 
United States v. Croessant, 178 F. 2d 96, 98 (C. A. 3d 
Cir. 1949); Cave v. United States, 159 F. 2d 464, 467 
(C. A. 8th Cir. 1947). Six years had not quite elapsed 
from the commission of the crimes in the present case 
to the filing of the indictment. Appellees do not contest 
the chronological calculation. But because of § 6513 (a) 
of the Code, they say that the critical date here is not the 
date when the returns were actually filed but the date 
when they were initially due to be filed, viz., May 15, 
and not August 15, 1960.

The basis for this contention is as follows: Section 
6531, which prescribes the six-year period of limitations, 
also says that “[f]or the purpose of determining [such] 
periods of limitation . . . the rules of section 6513 shall 
be applicable.” Instead of filing on the due date of 
May 15, 1960, the corporations obtained extensions of 
time to August 15, 1960. Accordingly, if the six-year 
period of limitations runs not from the date of actual 
filing (August 12 and 15, 1960) but from the original 
due date of the returns (May 15, 1960), the indictment, 
having been filed on August 12, 1966, was several months 
too late.
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Section 6513 (a) reads as follows:
“Secti on  6513. Time  Return  Deem ed  File d  and  

Tax  Cons idered  Paid .
“(a) Early Return or Advance Payment of Tax.— 

For purposes of section 6511 [relating to claims for 
credit or refund], any return filed before the last 
day prescribed for the filing thereof shall be con-
sidered as filed on such last day. For purposes of 
section 6511 (b)(2) and (c) and section 6512 [re-
lating to suits in the Tax Court], payment of any 
portion of the tax made before the last day pre-
scribed for the payment of the tax shall be con-
sidered made on such last day. For purposes of this 
subsection, the last day prescribed for filing the re-
turn or paying the tax shall be determined without 
regard to any extension of time granted the tax-
payer and without regard to any election to pay the 
tax in installments.”

Appellees’ argument is that by reason of the third sen-
tence of § 6513 (a), the starting date for computing the 
six-year limitations period is to be determined by the 
original due date of the return, May 15, 1960, “without 
regard to any extension of time granted the taxpayer.” 
The District Court agreed. In other cases, the Court of 
Appeals for the Fifth Circuit, Hull v. United States, 
356 F. 2d 919 (1966), and the District Courts for the 
Northern District of Ohio, United States v. Doelker, 211 
F. Supp. 663 (1962), and the District of New Jersey, 
United States v. Alper, 200 F. Supp. 155 (1961), have 
so held. The District Court for the District of New 
Mexico has arrived at the contrary result. United States 
v. Hensley, 257 F. Supp. 987 (1966).

On the other hand, the Government argues that ap-
pellees’ contention, despite its support in the decisions 
of several courts, is necessarily based upon the surprising
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assertion that Congress intended the limitations period 
to begin to run before appellees committed the acts upon 
which the crimes were based. It argues that this result 
cannot be squared with the language of the Code or the 
intent of Congress. We perforce agree with the Gov-
ernment’s analysis.

Section 6513 (a), as its title clearly indicates, was 
designed to apply when a return is filed or a tax is paid 
before the statutory deadline. The first two sentences 
provide that the limitations periods on claims for refunds 
and tax suits (26 U. S. C. §§ 6511, 6512), when the return 
has been filed or payment made in advance of the date 
“prescribed” therefor, shall not begin to run on the early 
date, but on the “prescribed” date. The third sentence 
states that, for “purposes of [the] subsection,” the date 
“prescribed” for filing or payment shall be determined 
on the basis fixed by statute or regulations, without 
regard to any extension of time. The net effect of the 
language is to prolong the limitations period when, and 
only when, a return is filed or tax paid in advance of 
the statutory deadline.

There is no reason to believe that § 6531, by reference 
to the “rules of section 6513” expands the effect and 
operation of the latter beyond its own terms so as to 
make it applicable to situations other than those involv-
ing early filing or advance payment. The reference to 
§ 6513 in § 6531 extends the period within which criminal 
prosecution may be begun only when the limitations 
period would also be extended for the refunds and tax 
suits expressly dealt with in § 6513—only when there has 
been early filing or advance payment. In other words, 
if a taxpayer anticipates the April 15 filing date by filing 
his return on January 15, the six-year limitations period 
for prosecutions under § 6531 commences to run on 
April 15. Practically, the effect of the reference to 
§ 6513 in § 6531 is to give the Government the adminis-
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trative assistance, for purposes of its criminal tax investi-
gations, of a uniform expiration date for most taxpayers, 
despite variations in the dates of actual filing.

The legislative history supports this reading. The 
first predecessor of § 6513 (a) was enacted in 1942. See 
§ 332 (b) (4) of the 1939 Code, added by Act of Octo-
ber 21, 1942, c. 619, § 169 (a), 56 Stat. 877. This section 
applied only to civil income tax refund proceedings. The 
Report of the House Ways and Means Committee (H. R. 
Rep. No. 2333, 77th Cong., 2d Sess., 119) states:

“If the taxpayer files his return before the last day 
on which it is due, the period in which he can file 
a claim for refund under the provisions of section 
322 (b)(1), measured from the date the return was 
filed, will expire sooner than would be the case if 
he waited until such last day. Section 150 of the 
bill adds paragraph (4) to section 322 (b) to provide 
that the period of limitations with respect to credit 
or refund is measured from the last day prescribed 
for the filing of the return in cases where the return 
is filed before such last day. This provision does 
not apply to taxpayers who are given the benefit 
of an extension of time in which to file their returns, 
and file the return before the last day of the extended 
period. . . .” (Emphasis added.)

Accord, S. Rep. No. 1631, 77th Cong., 2d Sess., 156. 
Then, in adopting the 1954 Code, the contested reference 
to § 6513 was added to § 6531. The House and Senate 
Reports expressly confirmed that § 6513 still encom-
passed “the existing . . . rule as to early returns and 
advance payment.” H. R. Rep. No. 1337, 83d Cong., 
2d Sess., A 416; S. Rep. No. 1622, 83d Cong., 2d Sess., 
587. (Emphasis added.)

The language of § 6513 (a) does not purport to apply 
when a return is filed during an extension of time. The
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legislative history is to the same effect. Accordingly, 
although we reiterate the principle that criminal limita-
tions statutes are “to be liberally interpreted in favor 
of repose,” United States v. Scharton, 285 U. S. 518, 522 
(1932), we cannot read the statute as appellees urge.

The judgment of the District Court is reversed, and 
the case is remanded for further proceedings.

Reversed and remanded.

Mr . Justi ce  Marshall  took no part in the considera-
tion or decision of this case.
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UNITED STATES v. NEIFERT-WHITE CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT.

No. 267. Argued January 18, 1968.—Decided March 5, 1968.

The False Claims Act, which was enacted “broadly to protect the 
funds and property of the Government from fraudulent claims, 
regardless of the particular form, or function, of the governmental 
instrumentality upon which such claims were made,” Rainwater v. 
United States, 356 U. S. 590, 592 (1958), held to apply to the 
supplying of false information in support of an application to the 
Commodity Credit Corporation for a loan. Pp. 229-233.

372 F. 2d 372, reversed and remanded.

John S. Martin, Jr., argued the cause for the United 
States. With him on the briefs were Solicitor General 
Griswold, Assistant Attorney General Weisl, John C. 
Eldridge and Robert V. Zener.

Patrick F. Hooks argued the cause for respondent. 
With him on the brief was Michael J. Hughes.

Mr . Justice  Fortas  delivered the opinion of the Court.
This is an action by the United States to recover 

statutory forfeitures under the False Claims Act.1 The

1 In relevant part, the statute provides as follows:
R. S. §3490 (1874):
“Any person . . . who shall do or commit any of the acts pro-

hibited by any of the provisions of section fifty-four hundred and 
thirty-eight, Title 'CRIMES,’ shall forfeit and pay to the United 
States the sum of two thousand dollars, and, in addition, double the 
amount of damages which the United States may have sustained 
by reason of the doing or committing such act . . . .”

R. S. §5438 (1874):
“Every person who makes or causes to be made, or presents or 

causes to be presented, for payment or approval, to or by any person 
or officer in the civil, military, or naval service of the United States, 
any claim upon or against the Government of the United States, 
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question is whether the Act applies to the supplying of 
false information in support of an application to a federal 
agency, the Commodity Credit Corporation (CCC), for 
a loan. The District Court dismissed the action on the 
ground that an application for a CCC loan, as distin-
guished from a claim for payment of an obligation owed 
by the Government, is not a “claim” within the meaning 
of the Act. The Court of Appeals for the Ninth Circuit 
affirmed. We granted certiorari. 389 U. S. 814 (1967).

The CCC is authorized to make loans to grain growers 
to finance the construction or purchase of storage facili-
ties. § 4 (h) of the Commodity Credit Corporation 
Charter Act, as amended, 62 Stat. 1071, 15 U. S. C. 
§ 714b (h). Pursuant to its authority under statute, 15 
U. S. C. § 714b (d), the CCC has adopted regulations 
providing for the granting of loans in amounts not to 
exceed 80% of the actual purchase price of storage bins. 
A grain grower who desires to apply for a loan is required 
to support his application by an invoice showing the pur-

er any department or officer thereof, knowing such claim to be 
false, fictitious, or fraudulent, or who, for the purpose of obtaining 
or aiding to obtain the payment or approval of such claim, makes, 
uses, or causes to be made or used, any false bill, receipt, voucher, 
roll, account, claim, certificate, affidavit, or deposition, knowing 
the same to contain any fraudulent or fictitious statement or entry, 
or who enters into any agreement, combination, or conspiracy to 
defraud the Government of the United States, or any department 
or officer thereof, by obtaining or aiding to obtain the payment or 
allowance of any false or fraudulent claim, . . . shall be imprisoned 
at hard labor for not less than one nor more than five years, or 
fined not less than one thousand nor more than five thousand 
dollars.”

The criminal aspect of this statutory scheme has been altered 
and codified in 18 U. S. C. §287 and 18 U. S. C. § 1001; see n. 2, 
infra. The civil (forfeiture) provisions have been codified, unaltered, 
in 31 U. S. C. § 231, but the above-cited version of these provisions 
continues to be the official one. The above-quoted provisions survive 
only insofar as civil liability is concerned.
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chase price and the amount of the down payment made 
by him. 23 Fed. Reg. 9687.

Since the Government’s complaint was dismissed for 
failure to state a cause of action, the allegations of the 
complaint must be taken as true for present purposes. 
According to the complaint, respondent is a dealer in 
grain storage bins. In 1959, in selling bins to 12 grain 
farmers, one of respondent’s officers prepared invoices in 
which the purchase price was deliberately overstated. 
The purpose was fraudulently to induce the CCC to 
extend loans to respondent’s customers in amounts ex-
ceeding 80% of the actual purchase price. The invoices 
were submitted to the CCC along with the loan appli-
cations, and the agency relied on the overstated purchase 
price in determining the amount of loans that were sub-
sequently made. The United States claims the statutory 
forfeiture of $2,000 for each of the 12 alleged violations 
of the Act.

The issue in this case is narrow and precise: Does the 
False Claims Act reach “claims” for favorable action by 
the Government upon applications for loans or is it con-
fined to “claims” for payments due and owing from the 
Government? 2 It is respondent’s position that the term 
“claims” in the Act must be read in its narrow sense 
to include only a demand based upon the Government’s 
liability to the claimant. Respondent relies upon United 
States v. Cohn, 270 U. S. 339 (1926), and United States 
v. McNinch, 356 U. S. 595 (1958), to support this narrow 
reading.

Cohn involved a criminal proceeding under an earlier 
version of the present False Claims Act.3 It concerned a

2 No other issue is presented. The statute expressly reaches 
persons who falsify a “receipt” “for the purpose of . . . aiding to 
obtain the payment or approval of [a] claim.” See n. 1, supra.

3 See n. 1, supra. The criminal aspect of the original False Claims 
Act has been carried forward in two separate criminal statutes
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fraudulent application to obtain the release of merchan-
dise which did not belong to the United States and which 
was being held by the customs authorities as bailee only. 
The case did not involve an attempt, by fraud, to cause 
the Government to part with its money or property, 
either in discharge of an obligation or in response to an 
application for discretionary action. The language in 
the Court’s opinion upon which respondent relies cannot 
be taken as a decision upon a point which the facts of 
the case did not present.4

In McNinch, the Government brought suit for damages 
and forfeitures under the False Claims Act, in its present 
form, against persons who had filed fraudulent applica-
tions for home-modernization loans with a private bank 
which was regularly insured by the Federal Housing 
Administration against losses on such loans. The bank 
granted the loans sought by defendants, which were 
“routinely” insured by the FHA. 356 U. S., at 597, n. 4.

currently in force. Section 287 of Title 18 makes it a crime for a 
person to present “any claim upon or against the United States, or 
any department or agency thereof, knowing such claim to be false, 
fictitious, or fraudulent.”

Section 1001 of the same title subjects to criminal penalties 
“[w] hoever . . . knowingly and willfully falsifies, conceals or covers 
up by any trick, scheme, or device a material fact, or makes any 
false, fictitious or fraudulent statements or representations, or makes 
or uses any false writing or document knowing the same to contain 
any false, fictitious or fraudulent statement or entry.”

Respondent has been indicted under still another criminal statute, 
15 U. S. C. § 714m (a), which prohibits the making of false state-
ments for the purpose of influencing the CCC.

4“[I]t is clear, in the light of the entire context, that in the 
present statute, the provision relating to the payment or approval 
of a ‘claim upon or against’ the Government relates solely to the 
payment or approval of a claim for money or property to which 
a right is asserted against the Government, based upon the Govern-
ment’s own liability to the claimant.” 270 U. S., at 345-346. 
(Emphasis added.)
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This Court held that since FHA “disburses no funds 
nor does it otherwise suffer immediate financial detri-
ment,” id., at 599, the transaction was not within the 
ambit of the False Claims Act. The Court emphasized 
the distinction between contracts of insurance against 
loss such as those involved in McNinch, and transactions 
in which the United States pays or lends money. For 
purposes of the present case, we need not reconsider the 
validity of this distinction. It is sufficient to note that 
the instant case involves a false statement made with 
the purpose and effect of inducing the Government im-
mediately to part with money.

The precise question presented by this case has never 
been considered by the Court. However, both the his-
tory and the language of the False Claims Act, as well 
as the thrust of our prior decisions, indicate the answer 
to our present inquiry. The original False Claims Act 
was passed in 1863 as a result of investigations of the 
fraudulent use of government funds during the Civil 
War. Debates at the time suggest that the Act was 
intended to reach all types of fraud, without qualifica-
tion, that might result in financial loss to the Govern-
ment.5 In its present form the Act is broadly phrased 
to reach any person who makes or causes to be made 
“any claim upon or against” the United States, or who 
makes a false “bill, receipt, . . . claim, . . . affidavit, 
or deposition” for the purpose of “obtaining or aiding 
to obtain the payment or approval of” such a false claim. 
In the various contexts in which questions of the proper 
construction of the Act have been presented, the Court 
has consistently refused to accept a rigid, restrictive read-
ing, even at the time when the statute imposed criminal 
sanctions as well as civil.6 See, e. g., United States 
ex rel. Marcus v. Hess, 317 U. S. 537 (1943).

5 See Cong. Globe, 37th Cong., 3d Sess., 952-958.
6 See n. 1, supra.
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On the very day that this Court decided McNinch, it 
also decided three cases holding that a fraudulent appli-
cation for a loan submitted to the CCC was a claim 
against the Government of the United States, within the 
meaning of the False Claims Act.7 The question debated 
in those cases was not the meaning of the word “claim,” 
but whether the CCC, a wholly owned government cor-
poration, was “the Government of the United States, or 
any department or officer thereof” within the meaning 
of the statute. In the course of its opinion on this mat-
ter, the Court noted that the objective of Congress in 
enacting the False Claims Act “was broadly to protect 
the funds and property of the Government from fraudu-
lent claims, regardless of the particular form, or function, 
of the government instrumentality upon which such 
claims were made” and that “[b]y any ordinary standard 
the language of the Act is certainly comprehensive 
enough to achieve this purpose.” Rainwater v. United 
States, 356 U. S. 590, 592 (1958).

Analogous reasoning leads us to hold today that the 
False Claims Act should not be given the narrow reading 
that respondent urges. This remedial statute reaches 
beyond “claims” which might be legally enforced, to all 
fraudulent attempts to cause the Government to pay out 
sums of money. We believe the term “claim,” as used 
in the statute, is broad enough to reach the conduct 
alleged by the Government in its complaint. Accord-
ingly, we reverse the judgment of the Court of Appeals 
and remand the case for further proceedings in accord-
ance with this opinion. Reversed and remanded.

Mr . Just ice  Marshall  took no part in the considera-
tion or decision of this case.

7 The principal case was Rainwater v. United States, 356 U. S. 
590 (1958). Reference was made to the other two cases, Cato Bros, 
v. United States and Toepieman v. United States, in the course of 
the opinion in McNinch.
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HARRIS v. UNITED STATES.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT.

No. 92. Argued January 18, 1968.—Decided March 5, 1968.

Pursuant to a departmental regulation, a police officer searched an 
impounded car held as evidence of a robbery. The search com-
pleted, the officer opened the car door for the purpose of rolling 
up a window and thus protecting the car and its contents. On 
opening the door, the officer saw, exposed to plain view, the auto-
mobile registration card belonging to the victim of the robbery. 
This card was used as evidence in petitioner’s trial. Petitioner’s 
conviction was affirmed by the Court of Appeals over his con-
tention that the card had been illegally seized following a warrant-
less search. Held: The card was subject to seizure and intro- 
ducible in evidence since it was not discovered by means of a search 
in the technical sense, but was plainly visible to the officer who 
had a right to be in a position of viewing it.

125 U. S. App. D. C. 231, 370 F. 2d 477, affirmed.

Paul H. Weinstein argued the cause for petitioner. 
With him on the brief was Laurence Levitan.

Francis X. Beytagh, Jr., argued the cause for the 
United States. On the brief were Acting Solicitor Gen-
eral Spritzer, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Julia P. Cooper.

Per  Curiam .
Petitioner was charged with robbery under the District 

of Columbia Code. D. C. Code Ann. § 22-2901. At his 
trial in the United States District Court for the District 
of Columbia, petitioner moved to suppress an automobile 
registration card belonging to the robbery victim, which 
the Government sought to introduce in evidence. The 
trial court, after a hearing, ruled that the card was 
admissible. Petitioner was convicted of the crime 
charged and sentenced to imprisonment for a period of
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two to seven years. On appeal, a panel of the United 
States Court of Appeals for the District of Columbia 
Circuit reversed, holding that the card had been obtained 
by means of an unlawful search. The Government’s 
petition for rehearing en banc was, however, granted, and 
the full Court of Appeals affirmed petitioner’s conviction, 
with two judges dissenting. We granted certiorari to 
consider the problem presented under the Fourth Amend-
ment. 386 U. S. 1003 (1967). We affirm.

Petitioner’s automobile had been seen leaving the site 
of the robbery. The car was traced and petitioner was 
arrested as he was entering it, near his home. After a 
cursory search of the car, the arresting officer took peti-
tioner to a police station. The police decided to impound 
the car as evidence, and a crane was called to tow it to 
the precinct. It reached the precinct about an hour and 
a quarter after petitioner. At this moment, the windows 
of the car were open and the door unlocked. It had 
begun to rain.

A regulation of the Metropolitan Police Department 
requires the officer who takes an impounded vehicle in 
charge to search the vehicle thoroughly, to remove all 
valuables from it, and to attach to the vehicle a property 
tag listing certain information about the circumstances 
of the impounding. Pursuant to this regulation, and 
without a warrant, the arresting officer proceeded to the 
lot to which petitioner’s car had been towed, in order to 
search the vehicle, to place a property tag on it, to roll 
up the windows, and to lock the doors. The officer 
entered on the driver’s side, searched the car, and tied 
a property tag on the steering wheel. Stepping out of 
the car, he rolled up an open window on one of the back 
doors. Proceeding to the front door on the passenger 
side, the officer opened the door in order to secure the 
window and door. He then saw the registration card, 
which lay face up on the metal stripping over which
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the door closes. The officer returned to the precinct, 
brought petitioner to the car, and confronted petitioner 
with the registration card. Petitioner disclaimed all 
knowledge of the card. The officer then seized the card 
and brought it into the precinct. Returning to the car, 
he searched the trunk, rolled up the windows, and locked 
the doors.

The sole question for our consideration is whether the 
officer discovered the registration card by means of an 
illegal search. We hold that he did not. The admissi-
bility of evidence found as a result of a search under the 
police regulation is not presented by this case. The 
precise and detailed findings of the District Court, 
accepted by the Court of Appeals, were to the effect that 
the discovery of the card was not the result of a search 
of the car, but of a measure taken to protect the car 
while it was in police custody. Nothing in the Fourth 
Amendment requires the police to obtain a warrant in 
these narrow circumstances.

Once the door had lawfully been opened, the registra-
tion card, with the name of the robbery victim on it, was 
plainly visible. It has long been settled that objects 
falling in the plain view of an officer who has a right to 
be in the position to have that view are subject to seizure 
and may be introduced in evidence. Ker v. California, 
374 U. S. 23, 42-43 (1963); United States v. Lee, 274 
U. S. 559 (1927); Hester v. United States, 265 U. S. 57 
(1924).

Affirmed.

Mr . Justi ce  Marshall  took no part in the considera-
tion or decision of this case.

Mr . Just ice  Douglas , concurring.
Though Preston n . United States, 376 U. S. 364, is not 

mentioned in the Court’s opinion, I assume it has sur-
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vived because in the present case (1) the car was lawfully 
in police custody, and the police were responsible for pro-
tecting the car; (2) while engaged in the performance of 
their duty to protect the car, and not engaged in an in-
ventory or other search of the car, they came across 
incriminating evidence.
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FEDERAL MARITIME COMMISSION et  al . v . 
AKTIEBOLAGET SVENSKA AMERIKA 

LINIEN (SWEDISH AMERICAN 
LINE) ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT.

No. 257. Argued January 25, 1968.—Decided March 6, 1968*

The American Society of Travel Agents filed a complaint challenging 
certain practices of respondents, members of two transatlantic 
passenger steamship conferences, including (1) the “tying rule” of 
one conference prohibiting agents booking passage on conference 
ships from selling passage on competing, nonconference lines, and 
(2) the “unanimity rule” of the other conference requiring unani-
mous action by conference members before maximum commission 
rates payable to travel agents may be changed. The Federal 
Maritime Commission (FMC) after hearings disapproved both 
rules under § 15 of the Shipping Act, 1916, which authorizes FMC 
disapproval of any agreement that it finds “unjustly discriminatory 
or unfair as between carriers . . . , or to operate to the detriment 
of the commerce of the United States, or to be contrary to the 
public interest, or to be in violation of this chapter.” The Court 
of Appeals set aside the order and remanded the case to the FMC 
for more detailed findings and explanations. On remand the 
FMC again disapproved both rules and the Court of Appeals 
again set aside the FMC order. The FMC found that the una-
nimity rule blocked the desires of a majority of the conference 
for a commission rate increase; prevented conference members 
from competing effectively with the airlines (by keeping them from 
increasing commissions to travel agents on ship travel and thus 
encouraging the agents to promote ship travel over air travel); 
and injured the undecided traveler who had no opportunity to 
deal with an agent uninfluenced by his own economic interest 
favoring the airlines. The FMC found that the tying rule denied 
passengers the advantages of being able to deal with a travel

*Together with No. 258, American Society of Travel Agents, Inc. 
v. Aktiebolaget Svenska Amerika Linien {Swedish American Line) 
et al., also on certiorari to the same court.
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agent who can sell any means of travel; denied agents the ability 
to serve passengers wishing to travel on nonconference lines; and 
denied nonconference lines the opportunity to reach the 80% of 
transatlantic ship passengers who book travel through conference- 
appointed agents. In reaching the conclusion that both rules were 
detrimental to the commerce of the United States and contrary 
to the public interest and that the tying rule was unjustly dis-
criminatory as between carriers, the FMC relied on the failure of 
respondents to establish legitimate objectives for rules that contra-
vened antitrust principles, a standard which the Court of Appeals 
held was not authorized by the tests for illegality set forth in 
the statute. Held:

1. The Shipping Act, 1916, confers only a limited immunity 
from the antitrust laws, and the antitrust test formulated by the 
FMC, being an appropriate refinement of the statutory “public 
interest” standard, should have been upheld. Pp. 242-246.

2. The FMC’s conclusions supporting its disapproval of the 
unanimity rule, in part grounded upon inferences permissible from 
the record, were based upon substantial evidence and should have 
been upheld by the Court of Appeals. Pp. 246-250.

3. There was no showing made that the tying rule was necessary 
to serve the stability of the conference, that conference members 
actually bore substantial portions of the expense of selecting and 
supervising the travel agents, or that the rule served any other 
legitimate purpose; and the FMC was therefore warranted in 
concluding that the absolute prohibition against agents dealing 
with nonconference lines was unjustified. Pp. 250-252.

4. Since these proceedings were commenced eight years ago, have 
been twice appealed to reviewing courts, and the FMC’s findings 
are supported by substantial evidence, the Court of Appeals is 
directed to affirm the FMC’s order. Pp. 252-253.

125 U. S. App. D. C. 359, 372 F. 2d 932, reversed and remanded.

Irwin A. Seibel argued the cause for petitioners in No. 
257. With him on the brief were Solicitor General 
Griswold, Assistant Attorney General Turner, Louis F. 
Claiborne, Robert N. Katz and Gordon M. Shaw.

Robert J. Sisk argued the cause for petitioner in No. 
258. With him on the briefs were Harold S. Barron and 
Glen A. Wilkinson.
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Edward R. Neaher argued the cause for respondents in 
both cases. With him on the brief were Carl S. Rowe and 
Gertrude S. Rosenthal.

Mr . Justi ce  Black  delivered the opinion of the Court.
The question presented in these cases is whether the 

Federal Maritime Commission properly disapproved two 
provisions of several shipping conference agreements. 
One of the provisions under attack, the so-called tying 
rule, prohibits travel agents who book passage on ships 
participating in the conferences from selling passage on 
competing, nonconference lines. The second provision, 
known as the unanimity rule, requires unanimous action 
by conference members before the maximum rate of com-
missions payable to travel agents may be changed.

The Commission’s authority in this area stems from 
the Shipping Act, 1916.1 Section 15 of this Act, as 
amended, requires common carriers by water to submit 
most of their cooperative agreements to the Commission 
and directs it to:

“disapprove, cancel or modify any agreement, or 
any modification or cancellation thereof, whether or 
not previously approved by it, that it finds to be 
unjustly discriminatory or unfair as between car-
riers, shippers, exporters, importers, or ports, or be-
tween exporters from the United States and then- 
foreign competitors, or to operate to the detriment 
of the commerce of the United States, or to be con-
trary to the public interest, or to be in violation of 
this chapter . . . .”

In 1959 proceedings were initiated before the Federal 
Maritime Board, predecessor agency to the present Fed-
eral Maritime Commission, on the complaint of the 
American Society of Travel Agents, petitioner in No.

x39 Stat. 728, as amended, 46 U. S. C. §801 et seq.
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258. The Society challenged a number of the practices 
of two conferences composed of steamship lines that fur-
nish passenger service across the Atlantic. After exten-
sive investigation and hearings before a Commission 
Examiner, the Commission disapproved both the tying 
and unanimity rules and ordered them eliminated. 7 
F. M. C. 737 (1964). The Court of Appeals, however, 
set aside the order and remanded the case to the Com-
mission for more detailed findings and explanations. 122 
U. S. App. D. C. 59, 351 F. 2d 756 (1965). On remand 
the Commission again disapproved both rules. The 
tying rule was found detrimental to the commerce of the 
United States, unjustly discriminatory as between car-
riers, and contrary to the public interest. The unanimity 
rule was found detrimental to the commerce of the United 
States and contrary to the public interest. ----F. M. C. 
---- (1966). On appeal, the Court of Appeals again set 
aside the order, holding that the Commission’s new opin-
ion had not remedied the defects noted in the prior 
decision on appeal, 125 U. S. App. D. C. 359, 372 F. 
2d 932 (1967), and we granted certiorari, 389 U. S. 816 
(1967). We hold that the Commission’s order was sup-
ported in all respects by adequate findings and analysis. 
We therefore reverse the judgment of the Court of 
Appeals and approve the order of the Commission.

I.
An understanding of the issues in these cases will be 

facilitated by a very brief discussion of the purposes 
of these shipping conferences and the federal statutes 
enacted to regulate them. Major American and foreign 
steamship lines which compete for traffic along the same 
routes have long joined together in conferences to fix 
rates and other charges, allocate traffic, and in other ways 
moderate the rigors of competition. Despite traditional 
hostility to anticompetitive arrangements of this kind,
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however, Congress found after extensive investigation 
that the cooperative activity of these conferences was 
to some extent in the public interest. The House Com-
mittee that conducted the primary inquiry reported that 
the conferences promoted:

“regularity and frequency of service, stability and 
uniformity of rates, economy in the cost of service, 
better distribution of sailings, maintenance of Amer-
ican and European rates to foreign markets on a 
parity, and equal treatment of shippers through the 
elimination of secret arrangements and underhanded 
methods of discrimination.” H. R. Doc. No. 805, 
63d Cong.. 2d Sess., 416.

These advantages, the Committee concluded, could prob-
ably not be preserved in the face of unrestricted compe-
tition, and accordingly it recommended that the industry 
be granted some exemption from the antitrust laws. On 
the other hand, the Committee stressed that an unquali-
fied exemption would be undesirable. The conferences 
had abused their power in the past and might do so in 
the future unless they were subjected to some form of 
effective governmental supervision. In response to these 
findings Congress enacted the Shipping Act, 1916. 
The statute not only outlawed a number of specific 
abuses but set up the United States Shipping Board, a 
predecessor of the present Federal Maritime Commission, 
with permanent authority under § 15 of the Act to modify 
or disapprove conference agreements. The antitrust im-
munity conferred was, as the House Committee had 
recommended, a limited one—only agreements receiving 
the approval of the Board were exempted. Originally 
the Board could disapprove an agreement on only three 
grounds: unjust discrimination, detriment to commerce, 
or illegality under one of the specific provisions of the 
Act. In 1959, however, Congress began an extensive
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review of regulation under the Shipping Act,2 and amend-
ments passed in 1961 in response to these studies3 
included a provision granting considerably broader au-
thority by permitting disapproval under § 15 of any 
agreement found to be “contrary to the public interest.” 
The scheme of regulation adopted thus permits the con-
ferences to continue operation but insures that their 
immunity from the antitrust laws will be subject to 
careful control.

II.
A crucial issue in these cases is respondents’ challenge 

to the Commission’s reliance on antitrust policy as a 
basis for disapproving these rules. Since the contention 
is equally relevant to analysis of the tying and unanimity 
rules, we consider it at the outset.

The Commission has formulated a principle that con-
ference restraints which interfere with the policies of 
antitrust laws will be approved only if the conferences 
can “bring forth such facts as would demonstrate that 
the . . . rule was required by a serious transportation 
need, necessary to secure important public benefits or 
in furtherance of a valid regulatory purpose of the 
Shipping Act.” See ---- F. M. C., at ---- . In the
present cases, but for the partial immunity granted by 
the Act, both the tying and unanimity rules undoubt-
edly would be held illegal under the antitrust laws, and

2 See Hearings before Antitrust Subcommittee of House Com-
mittee on the Judiciary, on Monopoly Problems in Regulated 
Industries: Ocean Freight Industry, 86th Cong., 1st and 2d Sess., 
ser. 14, Pt. 1, Vols. I-V, and Pt. 2, Vols. I-II (1959-1960), 87th 
Cong., 1st Sess., ser. 10, Pt. 3, Vols. I-II (1961); Hearings before 
Special Subcommittee on Steamship Conferences of House Com-
mittee on Merchant Marine and Fisheries, Steamship Conference 
Study, 86th Cong., 1st Sess., Pts. 1-3 (1959); H. R. Rep. No. 1419, 
87th Cong., 2d Sess. (1962).

3 75 Stat. 762.
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respondents failed to satisfy the Commission that the 
rules were necessary to further some legitimate interest. 
The Commission found this sufficient reason to dis-
approve the rules, but the Court of Appeals disagreed. 
Emphasizing that “[t]he statutory language authorizes 
disapproval only when the Commission finds as a fact 
that the agreement operates in one of the four ways 
set out in the section by Congress,” the court held, “We 
do not read the statute as authorizing disapproval of 
an agreement on the ground that it runs counter to anti-
trust principles . . . .” 122 U. S. App. D. C., at 64; 
351 F. 2d, at 761 (opinion on first appeal).

Insofar as this holding rests on the absence of an 
explicit antitrust test among the “four ways set out in 
the section,” we think the Court of Appeals was exces-
sively formalistic in its approach to the Commission’s 
findings. By its very nature an illegal restraint of trade 
is in some ways “contrary to the public interest,” and 
the Commission’s antitrust standard, involving an assess-
ment of the necessity for this restraint in terms of legiti-
mate commercial objectives, simply gives understandable 
content to the broad statutory concept of “the public 
interest.” Certainly any reservations the Court of 
Appeals may have had on this point should have been 
dispelled by the Commission’s careful explanation on 
remand of the connection between its antitrust standard 
and the public interest requirement. See---- F. M. C., 
at ---- . As long as the Commission indicates which of
the statutory standards is the ultimate authority for its 
disapproval, we can see no objection to the Commission’s 
casting its primary analysis in terms of the requirements 
of its antitrust test.

Respondents argue more broadly, however, that the 
antitrust test is not a permissible elaboration of the 
statutory standards. They contend that the whole pur-
pose of the statutory scheme would be defeated if incom-
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patibility with the antitrust laws can be a sufficient 
reason for denying immunity from these laws. Congress, 
it is argued, has already decided that there is a justifi-
cation for intrusions on our antitrust policy by the con-
ference system, and accordingly the Commission cannot 
require further justifications from the shipping lines but 
must itself demonstrate the way in which the statutory 
requirements are violated.

Respondents’ arguments, however, are not even super-
ficially persuasive. Congress has, it is true, decided to 
confer antitrust immunity unless the agreement is found 
to violate certain statutory standards, but as already 
indicated, antitrust concepts are intimately involved in 
the standards Congress chose. The Commission’s ap-
proach does not make the promise of antitrust immunity 
meaningless because a restraint that would violate the 
antitrust laws will still be approved whenever a sufficient 
justification for it exists.4 Nor does the Commission’s 
test, by requiring the conference to come forward with 
a justification for the restraint, improperly shift the bur-
den of proof. The Commission must of course adduce 
substantial evidence to support a finding under one of 
the four standards of § 15, but once an antitrust violation

4 For this reason the Commission’s antitrust standard is entirely 
consistent with respondents’ evidence of a congressional recognition 
at the time the “contrary to the public interest” test was added 
in 1961, that “our traditional antitrust concepts cannot be fully 
applied to this aspect of international commerce.” S. Rep. No. 
860, 87th Cong., 1st Sess., 2 (1961) (emphasis added). And 
for the same reason respondents’ reliance on Seaboard Air Line R. 
Co. v. United States, 382 U. S. 154 (1965), and Minneapolis & 
St. Louis R. Co. v. United States, 361 U. S. 173 (1959), is misplaced. 
The antitrust standard formulated here is in full accord with the 
kind of accommodation between antitrust and regulatory objectives 
approved by this Court in those cases. Indeed we have stressed 
that such an accommodation does not authorize the agency in 
question to ignore the antitrust laws. E. g., McLean Trucking Co. 
v. United States, 321 U. S. 67, 79-80 (1944).
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is established, this alone will normally constitute sub-
stantial evidence that the agreement is “contrary to the 
public interest,” unless other evidence in the record fairly 
detracts from the weight of this factor. It is not unrea-
sonable to require that a conference adopting a particular 
rule to govern its own affairs, for reasons best known to 
the conference itself, must come forward and explain 
to the Commission what those reasons are. We there-
fore hold that the antitrust test formulated by the Com-
mission is an appropriate refinement of the statutory 
“public interest” standard.

HI.
We turn then to the Commission’s analysis of the 

specific impact of the unanimity rule. The rule is 
embodied in the basic agreement of the carriers in the 
Atlantic Passenger Steamship Conference, an association 
of the major lines serving passenger traffic between 
Europe and the United States and Canada. Article 
6 (a) of this agreement provides that the rate of 
commission which member lines may pay to their 
agents must be established by unanimous agreement of 
the member lines. In addition, Article 3 (d) of the 
agreement permits the subcommittee with primary 
responsibility for suggesting commission rates to make 
recommendations to the full conference only when sub-
committee members are in unanimous accord.

The Commission noted that at the time of its hearings, 
the commission paid by conference members to travel 
agents was substantially lower than that paid by the 
airlines. By the time the Commission wrote its opinion 
on remand, the conference had raised its commission to 
the level offered by the airlines, but the effective com-
mission earned by travel agents remained lower on ocean 
travel because booking passage by sea requires three to 
four times as much of a travel agent’s time as is required
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to book air travel. The Commission found that the 
unanimity rule was responsible for the existing disparity 
between effective commissions on air and sea travel 
and for the delays in conference action to rectify the 
situation. On three specific occasions, lack of una-
nimity prevented the conference subcommittee from 
recommending an increase, even though a majority was 
recorded as being in favor of the proposals. The Com-
mission also referred to several other occasions on which 
the conference and its subcommittee failed to take action. 
Because minutes apparently were not taken for these 
meetings, the Commission was unable to determine with 
certainty whether the unanimity rule had frustrated the 
will of a majority on these occasions.

The Commission then found that as a result of the 
relatively advantageous commission on sales of air travel, 
there was a definite tendency for travel agents to en-
courage their customers to travel by air rather than by 
sea. This situation in turn not only injured the majority 
of the shipping lines by diverting business to the air-
lines, but also injured the undecided traveler, who lost 
the opportunity to deal with an agent whose recom-
mendations would not be influenced by his own economic 
interest. The Commission also found that respondents 
had failed to establish any important public interest 
served by the unanimity rule. Under these circum-
stances the Commission concluded that the rule was 
detrimental to commerce by fostering a decline in travel 
by sea, and contrary to the public interest in the main-
tenance of a sound and independent merchant marine. 
The Commission also found the rule contrary to the 
public interest in that it invaded the principles of the 
antitrust laws more than was necessary to further any 
valid regulatory purpose.

We find the Commission’s analysis sound and the evi-
dence in support of its conclusions more than ample.
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Respondents attack the initial finding that the unanimity 
rule has blocked the desires of the majority to raise the 
commission rate, but the argument reduces to an insist-
ence that the Commission establish this point by con-
clusive proof. It is true that there is no specific evidence 
in the record revealing that at any of the conference 
meetings where no action was taken, a majority favored 
an immediate increase.5 But the Maritime Commission 
faces no such rigorous standard of proof. The issue to 
be decided was a purely factual one, and the Commis-
sion was entitled to draw inferences as to the wishes of 
the majority from the record as a whole. The record 
showed beyond doubt that in several instances a majority 
of the subcommittee favored an increase, and faced with 
the lack of proof one way or the other as to the wishes 
of the majority of the full conference, the Commission 
acted reasonably in assuming that the views of the sub-
committee were not diametrically opposed to that of the 
entire membership. In addition, it is undisputed that 
the rule on several occasions operated to prevent a 
majority of the subcommittee from presenting its recom-
mendations to the full conference, and the Commission 
could reasonably conclude that this impact on the sub-
committee served in itself to delay or prevent action by 
the full conference. Although any conclusion as to the 
commission rate that would have prevailed under a dif-
ferent voting procedure must to some extent rest on 
“conjecture,” the court below misconceived its reviewing

5 Respondents correctly point out that there is no support for the 
Commission’s finding that the majority of the members were unable 
to act at the meeting of February-March 1956 because of a veto 
exercised by one line. It does appear that at the meeting of May 3, 
1960, a majority favored an increase, but the memorandum disclosing 
this does not indicate clearly whether the majority preferred to put 
the increase into effect immediately, or favored the actual decision 
to defer consideration.
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function when it found this a sufficient basis for setting 
the Commission’s finding aside. Having correctly noted 
that positive proof on various aspects of the case was 
simply not available one way or the other, the Commis-
sion was fully entitled to draw inferences on these points 
from the incomplete evidence that was available. “Con-
jecture” of this kind, when based on inferences that are 
reasonable in light of human experience generally or 
when based on the Commission’s special familiarity with 
the shipping industry, is fully within the competence of 
this administrative agency and should be respected by 
the reviewing courts.

Respondents’ attack on the finding that the commis-
sion disparity affected the recommendations of travel 
agents suffers from this same misconception of the Com-
mission’s task. It is true that no agent testified that 
he had ever persuaded a customer to travel by air over 
the customer’s preference to travel by sea. Agents 
heavily dependent on conference business could hardly 
be expected to make such an admission, but one agent 
did go so far as to concede that under some circum-
stances, there was a “definite tendency” to encourage a 
customer to choose air travel because “it is easier to sell” 
and “you make more money.” This amply supports the 
Commission’s conclusion.

The final problem is respondents’ claim that the rule 
is justified because none of the member lines, the 
American-flag minority in particular, wishes to surrender 
control over basic financial decisions to a majority of its 
competitors. This is a bewildering contention, to say 
the least. The rule may enable a single line to protect 
itself from a majority decision, but the rule in no way 
guarantees that line control over its own financial deci-
sions. Lack of unanimity under this particular rule 
does not leave the lines free to make independent deci-
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sions,6 but simply freezes the existing situation. In 
this way control over the basic financial decisions of all 
lines is “surrendered” not to the majority but to any 
single line that happens to oppose change. We therefore 
find that the Commission’s conclusions with respect to 
the unanimity rule were supported by substantial evi-
dence and should have been upheld by the Court of 
Appeals.

IV.
The tying rule is imposed by the second conference 

involved in these cases, the Trans-Atlantic Passenger 
Steamship Conference. This conference is composed of 
the major lines providing passenger service between 
America and Europe, and it has substantially the same 
membership as the conference which is formally respon-
sible for the unanimity rule already considered. The 
tying rule prohibits all travel agents authorized to book 
passage for the member lines “from selling passage tickets 
for any steamer not connected with the fleets of the 
member Lines.” The rule does not prohibit these agents 
from arranging air travel.

As the Commission correctly noted, this rule seriously 
interferes with the purposes of the antitrust laws. 
Under the Sherman Act, any agreement by a group of 
competitors to boycott a particular buyer or group of 
buyers is illegal per se. United States v. General Motors, 
384 U. S. 127, 146-147 (1966); Klor’s v. Broadway-Hale 
Stores, 359 U. S. 207 (1959). And the conference’s tying 
rule specifically injures three distinct sets of interests. 
It denies passengers the advantages of being able to deal 
with a travel agent who can sell any means of travel. 
It denies agents the ability to serve passengers who wish

6 Compare IATA Traffic Conference Resolution, 6 C. A. B. 639, 
645 (1946). These airline conferences leave the individual members 
free to initiate their own rates when unanimous agreement cannot 
be reached.
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to travel on nonconference lines. Most important, it 
denies nonconference lines the opportunity to reach 
effectively the 80% of all transatlantic steamship passen-
gers who book their travel through conference-appointed 
agents.

Given these effects of the rule, which are not seriously 
disputed, it was incumbent upon the conference to 
establish a justification for the rule in terms of some 
legitimate objective. One of the possible purposes of 
the rule is to eliminate the competition of the noncon-
ference lines, but this is not a permissible objective under 
the Shipping Act, see Federal Maritime Board v. 
Isbrandtsen Co., 356 U. S. 481, 491-493 (1958), and 
respondents quite properly do not press it. Respondents 
do contend, however, that the rule is justified as a means 
of preserving the stability of the conference. By choos-
ing and supervising responsible agents who will book 
steamship passage only for its members, the conference 
creates an incentive for members to remain in the con-
ference and for other lines to join. The Commission 
found no indication, however, that elimination of the 
rule would in fact jeopardize the stability of the con-
ference. Although no evidence in the record actually 
tends to refute respondents’ theory,7 it is also clear that 
respondents failed to come forward with any evidence 
to support their claim. The theory was therefore in-
sufficient to justify the undeniable injury to interests 
ordinarily protected by the antitrust laws.

Equally insubstantial is the second justification pre-
sented by respondents, that the conference members bear

7 The Commission’s reference to the fact that the Caribbean cruise 
trade operates without a tying rule does not seem to meet respond-
ents’ contention. Since the Caribbean cruise trade operates without 
a conference at all, the lack of a tying rule would in no way indicate 
the extent to which such a rule tends to strengthen membership in 
conferences.
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the expense of selecting and supervising qualified agents 
and that other lines who wish to take advantage of these 
efforts should pay their fair share by joining the con-
ference. The Commission found that most of the ex-
penses incurred by the conference were in fact reimbursed 
by the agents themselves through annual fees. Many of 
the promotional activities were paid for by individual 
lines, and in addition these arrangements often required 
matching contributions by the agents. In light of these 
factors the Commission properly concluded that although 
the conference’s efforts might entitle it to exercise some 
control over the agents’ activities, there was no justifica-
tion for completely prohibiting the agents from dealing 
with nonconference lines.

These circumstances taken together provide substantial 
support for all three of the Commission’s findings—that 
the rule is detrimental to the commerce of the United 
States by injuring passengers, agents, and nonconference 
lines, that the rule is unjustly discriminatory as between 
conference and nonconference carriers, and that the rule 
is contrary to the public interest by unnecessarily invad-
ing the policies of the antitrust laws.

V.
For the reasons indicated the Commission properly 

disapproved the tying and unanimity rules involved 
in these cases. These proceedings were commenced more 
than eight years ago, and this is the second time the 
controversy has been appealed to the reviewing courts. 
On the second appeal to the Court of Appeals, that 
court took the extraordinary course of simply reversing, 
without remanding to the Commission for further action. 
Since we have found that the Commission’s findings 
and order are supported by substantial evidence, and 
since there are no other meritorious contentions raised 
by the respondents, we think it is time for a final dis-
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position of the proceedings. The judgment of the 
Court of Appeals is reversed, and the cases are remanded 
with directions to affirm the order of the Commission.

It is so ordered.

Mr . Justi ce  Mars hall  took no part in the con-
sideration or decision of these cases.

Mr . Just ice  Harlan , concurring in the result.
I concur in the result reached by the Court, substan-

tially for the reasons stated in the Court’s opinion. 
However, I cannot join in the Court’s general state-
ments, ante, at 244-246, concerning the relationship be-
tween the antitrust laws and the “contrary to the public 
interest” standard of § 15 of the Shipping Act. It seems 
plain that the “contrary to the public interest” test was 
intended to comprehend factors unique to the shipping 
industry as well as those embodied in the antitrust laws. 
Hence, I believe that under the Act the Commission may 
not place upon a shipping conference the burden of justi-
fying an agreement until the Commission has determined 
that in light of both shipping and antitrust factors the 
agreement would be “contrary to the public interest” in 
the absence of further explanation.
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NATIONAL LABOR RELATIONS BOARD v. 
UNITED INSURANCE CO. OF 

AMERICA et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT.

No. 178. Argued January 23-24, 1968.—Decided March 6, 1968*

Petitioner insurance workers union seeks to represent respondent 
insurance company’s “debit agents.” The company refused to 
recognize the union, claiming that the agents were independent 
contractors rather than employees. The National Labor Rela-
tions Board (NLRB) in the ensuing unfair labor practice pro-
ceeding determined under the common law of agency that the 
agents were employees. It found that the agents do not operate 
their own independent businesses, but perform functions that 
are an essential part of the company’s normal operations; are 
trained by company supervisory personnel; do business in the 
company’s name and ordinarily sell only the company’s policies; 
operate under terms and conditions established and changed uni-
laterally by the company; account for funds under strict com-
pany procedures; receive the benefit of the company’s vacation 
plan and group insurance and pension fund; and have a perma-
nent working arrangement under which they may continue with 
the company as long as their performance is satisfactory. The 
Court of Appeals refused to enforce the NLRB’s order. Held: 
The NLRB’s determination that the agents were company em-
ployees and not independent contractors represented a choice 
between two fairly conflicting views, and its order should have 
been enforced by the Court of Appeals. Pp. 256-260.

371 F. 2d 316, reversed.

Dominick L. Manoli argued the cause for the National 
Labor Relations Board, petitioner in No. 178 and re-
spondent in No. 179. With him on the brief were Solic-
itor General Griswold, Arnold Ordman and Norton J. 
Come.

*Together with No. 179, Insurance Workers International Union, 
AFL-CIO v. National Labor Relations Board et al., also on certiorari 
to the same court.
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Isaac N. Groner argued the cause and filed a brief for 
the Insurance Workers International Union, AFL-CIO, 
petitioner in No. 179 and respondent in No. 178.

Bernard G. Segal argued the cause for the United 
Insurance Co. of America, respondent in both cases. 
With him on the brief were Samuel D. Slade and Her-
bert G. Keene, Jr.

Shayle P. Fox filed a brief for the American Retail 
Federation, as amicus curiae, urging affirmance.

Mr . Justi ce  Black  delivered the opinion of the Court.
In its insurance operations respondent United In-

surance Company uses “debit agents” whose primary 
functions are collecting premiums from policyholders, 
preventing the lapsing of policies, and selling such new 
insurance as time allows. The Insurance Workers Inter-
national Union, having won a certification election, seeks 
to represent the debit agents, and the question before us 
is whether these agents are “employees” who are pro-
tected by the National Labor Relations Act or “inde-
pendent contractors” who are expressly exempted from 
the Act.1 Respondent company refused to recognize the 
Union, claiming that its debit agents were independent 
contractors rather than employees. In the ensuing unfair 
labor practice proceeding the National Labor Relations 
Board held that these agents were employees and or-
dered the company to bargain collectively with the Union. 
154 N. L. R. B. 38. On appeal the Court of Appeals 
found that the debit agents were independent contractors 
and refused to enforce the Board’s order. 371 F. 2d 
316 (C. A. 7th Cir.). The importance of the question 
in the context involved to the administration of the

1The National Labor Relations Act, as amended (61 Stat. 136, 
73 Stat. 519, 29 U. S. C. §151 et seq.), protects an “employee” 
only and specifically excludes “any individual having the status of 
an independent contractor.” (§2(3).)



256 OCTOBER TERM, 1967.

Opinion of the Court. 390 U. S.

National Labor Relations Act prompted us to grant the 
petitions of the Board and the Union for certiorari. 389 
U. S. 815.

At the outset the critical issue is what standard or 
standards should be applied in differentiating “employee” 
from “independent contractor” as those terms are used 
in the Act. Initially this Court held in NLRB n . Hearst 
Publications, 322 U. S. Ill, that “Whether . . . the term 
‘employee’ includes [particular] workers . . . must be 
answered primarily from the history, terms and purposes 
of the legislation.” 322 U. S., at 124. Thus the stand-
ard was one of economic and policy considerations within 
the labor field. Congressional reaction to this construc-
tion of the Act was adverse and Congress passed an 
amendment specifically excluding “any individual having 
the status of an independent contractor” from the defi-
nition of “employee” contained in § 2 (3) of the Act. 
The obvious purpose of this amendment was to have the 
Board and the courts apply general agency principles 
in distinguishing between employees and independent 
contractors under the Act.2 And both petitioners and 
respondents agree that the proper standard here is the 
law of agency. Thus there is no doubt that we should 
apply the common-law agency test here in distinguishing 
an employee from an independent contractor.

Since agency principles are to be applied, some factual 
background showing the relationship between the debit 
agents and respondent company is necessary. These 
basic facts are stated in the Board’s opinion and will 
be very briefly summarized here. Respondent has dis-
trict offices in most States which are run by a manager 
who, usually has several assistant managers under him.

2 See 93 Cong. Rec. 6441-6442, 2 Leg. Hist, of the Labor Manage-
ment Relations Act, 1947, p. 1537. See also H. R. Rep. No. 245, 
80th Cong., 1st Sess., 18, 1 Leg. Hist., 1947, p. 309; H. R. Conf. Rep. 
No. 510, 80th Cong., 1st Sess., 32-33, 1 Leg. Hist., 1947, pp. 536-537.
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Each assistant manager has a staff of four or five debit 
agents, and the total number of such agents connected 
with respondent company is approximately 3,300. New 
agents are hired by district managers, after interviews; 
they need have no prior experience and are assigned to a 
district office under the supervision of an assistant district 
manager. Once he is hired, a debit agent is issued a debit 
book which contains the names and addresses of the 
company’s existing policyholders in a relatively con-
centrated geographic area. This book is company prop-
erty and must be returned to the company upon termina-
tion of the agent’s service. The main job of the debit 
agents is to collect premiums from the policyholders 
listed in this book. They also try to prevent the lapsing 
of policies and sell new insurance when time allows. The 
company compensates the agents as agreed to in the 
“Agent’s Commission Plan” under which the agent re-
tains 20% of his weekly premium collections on industrial 
insurance and 10% from holders of ordinary life, and 50% 
of the first year’s premiums on new ordinary life insur-
ance sold by him. The company plan also provides for 
bonuses and other fringe benefits for the debit agents, 
including a vacation-with-pay plan and participation 
in a group insurance and profit-sharing plan. At the 
beginning of an agent’s service an assistant district man-
ager accompanies the new agent on his rounds to acquaint 
him with his customers and show him the approved 
collection and selling techniques. The agent is also 
supplied with a company “Rate Book,” which the agent 
is expected to follow, containing detailed instructions on 
how to perform many of his duties. An agent must 
turn in his collected premiums to the district office once 
a week and also file a weekly report. At this time the 
agent usually attends staff meetings for the discussion 
of the latest company sales techniques, company direc-
tives, etc. Complaints against an agent are investigated
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by the manager or assistant manager, and, if well 
founded, the manager talks with the agent to “set him 
straight.” Agents who have poor production records, 
or who fail to maintain their accounts properly or to 
follow company rules, are “cautioned.” The district 
manager submits a weekly report to the home office, 
specifying, among other things, the agents whose records 
are below average; the amounts of their debits; their 
collection percentages, arrears, and production; and what 
action the district manager has taken to remedy the 
production “letdown.” If improvement does not fol-
low, the company asks such agents to “resign,” or exer-
cises its rights under the “Agent’s Commission Plan” to 
fire them “at any time.”

There are innumerable situations which arise in the 
common law where it is difficult to say whether a par-
ticular individual is an employee or an independent 
contractor,3 and these cases present such a situation. On 
the one hand these debit agents perform their work pri-
marily away from the company’s offices and fix their own 
hours of work and work days; and clearly they are not 
as obviously employees as are production workers in a 
factory. On the other hand, however, they do not have 
the independence, nor are they allowed the initiative 
and decision-making authority, normally associated with 
an independent contractor. In such a situation as this 
there is no shorthand formula or magic phrase that can 
be applied to find the answer, but all of the incidents of 
the relationship must be assessed and weighed with no 
one factor being decisive. What is important is that 
the total factual context is assessed in light of the perti-
nent common-law agency principles. When this is done, 
the decisive factors in these cases become the following:

3 See annotated cases in 55 A. L. R. 289 et seq. and 61 A. L. R. 
218 et seq.
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the agents do not operate their own independent busi-
nesses, but perform functions that are an essential part 
of the company’s normal operations; they need not have 
any prior training or experience, but are trained by com-
pany supervisory personnel; they do business in the 
company’s name with considerable assistance and guid-
ance from the company and its managerial personnel and 
ordinarily sell only the company’s policies; the “Agent’s 
Commission Plan” that contains the terms and condi-
tions under which they operate is promulgated and 
changed unilaterally by the company; the agents account 
to the company for the funds they collect under an 
elaborate and regular reporting procedure; the agents 
receive the benefits of the company’s vacation plan and 
group insurance and pension fund; and the agents have 
a permanent working arrangement with the company 
under which they may continue as long as their per-
formance is satisfactory. Probably the best summation 
of what these factors mean in the reality of the actual 
working relationship was given by the chairman of the 
board of respondent company in a letter to debit agents 
about the time this unfair labor practice proceeding 
arose:

“if any agent believes he has the power to make 
his own rules and plan of handling the company’s 
business, then that agent should hand in his resigna-
tion at once, and if we learn that said agent is not 
going to operate in accordance with the company’s 
plan, then the company will be forced to make the 
agents final [sic].

“The company is going to have its business man-
aged in your district the same as all other company 
districts in the many states where said offices are 
located. The other company officials and I have 
managed the United Insurance Company of Amer-
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ica’s operations for over 45 years very successfully, 
and we are going to continue the same successful 
plan of operation, and we will not allow anyone to 
interfere with us and our successful plan.”

The Board examined all of these facts and found that 
they showed the debit agents to be employees. This 
was not a purely factual finding by the Board, but 
involved the application of law to facts—what do the 
facts establish under the common law of agency: em-
ployee or independent contractor? It should also be 
pointed out that such a determination of pure agency 
law involved no special administrative expertise that a 
court does not possess. On the other hand, the Board’s 
determination was a judgment made after a hearing 
with witnesses and oral argument had been held and on 
the basis of written briefs. Such a determination should 
not be set aside just because a court would, as an original 
matter, decide the case the other way. As we said in 
Universal Camera Corp. n . NLRB, 340 U. S. 474, “Nor 
does it [the requirement for canvassing the whole record] 
mean that even as to matters not requiring expertise a 
court may displace the Board’s choice between two fairly 
conflicting views, even though the court would justifiably 
have made a different choice had the matter been before 
it de novo.” 340 U. S., at 488. Here the least that can 
be said for the Board’s decision is that it made a choice 
between two fairly conflicting views, and under these 
circumstances the Court of Appeals should have enforced 
the Board’s order. It was error to refuse to do so.

Reversed.

Mr . Justice  Brennan  and Mr . Justice  Marshall  
took no part in the consideration or decision of these 
cases.
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VOLKSWAGENWERK AKTIENGESELLSCHAFT v. 
FEDERAL MARITIME COMMISSION et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT.

No. 69. Argued November 13, 1967.—Decided March 6, 1968.

The Pacific Maritime Association (PMA), representing the Pacific 
Coast shipping industry employers, and the International Long-
shoremen’s and Warehousemen’s Union reached an agreement 
whereby the union consented to the use of labor-saving devices 
and the elimination of certain restrictive work practices in return 
for PMA’s promise to create a $29,000,000 fund to mitigate the 
effect of technological unemployment. The agreement reserved 
to PMA the right to determine how to raise the fund from its 
members. PMA approved an assessment per “revenue ton,” 
based either on weight (2,000 pounds) or measurement (40 cubic 
feet), determined by the manner in which cargo had customarily 
been manifested, with the exception of automobiles, which were 
to be declared by measurement. For petitioner’s automobiles the 
assessment came to $2.35 per vehicle, an increase in unloading 
costs of 22.5%, rather than 25 cents under an assessment by 
weight, or about 2.4% increase in costs, comparable to the average 
fund assessment of 2.2% for all other general cargo. Petitioner 
obtained a stay of the action brought by PMA to collect the 
assessment from the terminal company unloading petitioner’s 
automobiles, to permit it to invoke the primary jurisdiction of 
the Federal Maritime Commission (FMC) to determine whether 
the assessments were claimed under an agreement required to be 
filed with and approved by the FMC under § 15 of the Shipping 
Act, 1916, and whether the assessments violated §§ 16 and 17 
of that Act. The FMC dismissed petitioner’s complaint, holding 
that the agreement did not “affect competition” and did not come 
within § 15 in the absence of an additional agreement by PMA 
to pass on all or a portion of the assessments to the carriers and 
shippers served by the terminal operators; that § 16 was not 
violated since petitioner had not shown any unequal treatment 
between its cars and other automobiles or cargo competitive there-
with; and that there was no violation of § 17 since the petitioner
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had received “substantial benefits” in return for the assessment. 
The Court of Appeals affirmed. Held:

1. The agreement was required to be filed with the FMC 
under § 15 of the Act. Pp. 268-278.

(a) The FMC recognized that the assessment formula was 
a “cooperative working agreement” clearly within the plain lan-
guage of § 15. P. 271.

(b) In holding that the agreement did not “affect compe-
tition” the FMC ignored economic realities which required most 
of the assessments to be passed on. P. 273.

(c) The FMC has not previously limited § 15 to horizontal 
agreements among competitors, but has applied it to other agree-
ments within its literal terms. P. 274.

(d) The legislative history of this broad statute indicates 
that Congress intended to subject to the scrutiny of a specialized 
agency the myriad of restrictive maritime agreements. Pp. 
275-276.

(e) While the FMC may determine that some de minimis 
or routine agreements need not be filed under § 15, this agree-
ment, levying $29,000,000, binding the whole Pacific Coast ship-
ping industry, and resulting in substantially increased stevedoring 
and terminal charges, was neither de minimis nor routine. Pp. 
276-277.

(f) The only agreement involved here is the one among 
PMA members allocating the impact of the fund levy; and only 
the assessment on automobiles is challenged. P. 278.

2. When the agreement is filed, the FMC may consider anew 
whether the mere absence of a competitive relationship should 
foreclose inquiry under § 16. Pp. 279-280.

3. The proper inquiry under § 17 is whether the charge levied 
is reasonably related to the service rendered. Pp. 280-282.

125 U. S. App. D. C. 282, 371 F. 2d 747, reversed and remanded.

Walter Herzfeld argued the cause for petitioner. With 
him on the briefs were Cecelia H. Goetz, Richard A. 
Whiting, Robert J. Corber and Stanley J. Madden.

Richard A. Posner argued the cause for the United 
States. With him on the brief were Acting Solicitor
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General Spritzer, Assistant Attorney General Turner, 
Howard E. Shapiro and Milton J. Grossman.

Robert N. Katz argued the cause and filed a brief 
for respondent Federal Maritime Commission. Gary J. 
Torre argued the cause for respondents Pacific Maritime 
Association et al. With him on the brief for Pacific 
Maritime Association were Edward D. Ransom and 
R. Frederic Fisher. On the brief for Marine Terminals 
Corp, were Owen Jameson and William W. Schwarzer.

Norman Leonard filed a brief for the International 
Longshoremen’s & Warehousemen’s Union, as amicus 
curiae, urging affirmance.

Mr . Justi ce  Stew art  delivered the opinion of the 
Court.

The petitioner, a German manufacturer of automobiles, 
is one of the largest users of the ports on the West Coast 
of the United States, delivering through them more than 
40,000 vehicles each year, the majority transported there 
by vessels chartered by the petitioner rather than by 
common carrier. This case grows out of the petitioner’s 
claim that charges imposed upon the unloading of its 
automobiles at Pacific Coast ports are in violation of the 
Shipping Act, 1916, as amended. 39 Stat. 728, 46 U. S. C. 
§ 801 et seq. The dispute has a long and somewhat com-
plicated history.

The Pacific Maritime Association (the Association) is 
an employer organization of some 120 principal common 
carriers by water, stevedoring contractors, and marine 
terminal operators, representing the Pacific Coast ship-
ping industry. The primary function of the Association 
is to negotiate and administer collective bargaining con-
tracts with unions representing its members’ employees, 
of which the International Longshoremen’s and Ware-
housemen’s Union (ILWU) is one. In late 1960 the
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Association and ILWU reached a milestone agreement 
which, it was hoped, would end a long and troubled history 
of labor discord on the West Coast waterfront.1 The 
ILWU agreed to the introduction of labor-saving devices 
and the elimination of certain restrictive work practices. 
In return, the Association agreed to create over the period 
from 1961 to 1966 a “Mechanization and Modernization 
Fund” of $29,000,000 (the Meeh Fund) to be used to 
mitigate the impact upon employees of technological un-
employment.2 The agreement specifically reserved to 
the Association alone the right to determine how to raise 
the Meeh Fund from its members, at the rate of some 
$5,000,000 a year.

A committee of the Association investigated various 
possible formulas for collecting the Fund from the steve-
doring contractors and terminal operators—i. e., those 
Association members who were employers of workers 
represented by the ILWU. A majority of the committee 
recommended that the Meeh Fund assessment be based 
solely on tonnage handled, and this recommendation was 
adopted by the Association membership.3 Under this

1 All parties agree that this agreement was an enlightened, 
forward-looking step in West Coast longshore labor relations. See 
Kossoris, Working Rules in West Coast Longshoring, 84 Monthly 
Labor Rev. 1 (1961); Killingsworth, The Modernization of West 
Coast Longshore Work Rules, 15 Ind. & Lab. Rei. Rev. 295 (1962); 
ILWU (American Mail Line), 144 N. L. R. B. 1432, 1442 (1963).

The agreement was not signed in final form until November 15, 
1961, although it was implemented in many respects prior to that 
date.

2 The agreement has been continued, and the Meeh Fund is still 
being collected and paid out.

3 A minority of the committee recommended that the Meeh Fund 
be raised by the same formula by which the Association’s dues were 
levied—a formula combining both tonnage handled and man-hours 
employed, in a ratio of 40/60.

Although the Meeh Fund was initially assessed entirely on the 
basis of tonnage, the formula was later amended to assess employers
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formula, general cargo was assessed at 27^0 per “rev-
enue ton.” 4 A revenue ton is based either on weight 
(2,000 lbs.=one ton) or measurement (40 cu. ft.=one 
ton). Whether tonnage declarations on a particular 
item of cargo were to be by weight or by measurement 
was to depend, with one exception, upon how that cargo 
had customarily been manifested (and reported to the 
Association for dues purposes) in 1959. The one excep-
tion was automobiles, for which there had been no uni-
form manifesting custom.5 The Association decided that 
automobiles were to be declared by measurement for 
Meeh Fund purposes, regardless of how they were or had 
been manifested.

Unlike shippers by common carrier, the petitioner must 
arrange and pay for the unloading of its own chartered 
vessels upon their arrival in port. For this purpose it has 
since 1954 contracted with Marine Terminals Corporation 
and Marine Terminals Corporation of Los Angeles 
(Terminals), which are members of the Association, for 
the performance of stevedoring and related services in 
unloading vehicles from the petitioner’s chartered ships 
in West Coast ports, at a negotiated price. Prior to the 
Meeh Fund assessment agreement, Terminals’ charge to 
the petitioner for these unloading services was $10.45 
per vehicle, of which about a dollar represented Termi-
nals’ profit. When the vehicles were assessed for the 
Meeh Fund by measurement, the assessment came to 
$2.35 per vehicle—representing, if passed on to the peti-

of marine clerks on a man-hour basis. About 12% of the fund was 
collected in this way.

4 Bulk cargo was assessed at 5^0 per revenue ton. In Decem-
ber 1961, the rates were increased to 28^0 for general cargo and 
90 for bulk cargo.

5 On chartered vessels automobiles are manifested on a unit basis 
(showing weight and sometimes measurement). On common car-
riers both weight and measurement are shown. In coastwise trade 
automobiles are manifested by weight.
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tioner, an increase in unloading costs of 22.5%.6 If 
the vehicles had been assessed by weight (0.9 tons) rather 
than by measurement (8.7 tons),7 the assessment would 
have been 250 per vehicle—an increase of about 2.4%, 
comparable to the average Meeh Fund assessment of 
2.2% for all other general cargo. Assessment by meas-
urement rather than by weight thus resulted in an assess-
ment rate for the petitioner’s automobiles of 10 times 
that for other West Coast cargo—although automobiles 
had less to gain than other cargo from the Meeh Fund 
agreement.8 The petitioner and Terminals both pro-
tested these seeming inequities to a committee of the 
Association set up to handle such claims, but without 
success.9

The petitioner refused to pay any additional charge 
resulting from the Association’s levy, and Terminals, 
while continuing to unload Volkswagen automobiles for 
the petitioner, did not pay its resulting assessment to the 
Association. The Association sued Terminals in a federal 
court in California for its failure to pay the Meeh Fund 
assessments; Terminals admitted all the allegations of

6 Some time after the assessment agreement was implemented, 
Terminals’ charge to the petitioner exclusive of the assessment 
decreased. The amount of the decrease does not appear in the 
record.

7 These figures represent a weighted average of the petitioner’s 
two model lines at the time of the assessment agreement. Passenger 
models were 0.8 ton by weight and 7.8 tons by measurement; 
unloading costs initially increased an estimated 22%. Transporter 
models were 1.1 tons by weight and 11.4 tons by measurement; 
unloading costs initally increased an estimated 31%.

8 When the Meeh Fund agreement was reached, the unloading of 
automobiles was already so highly mechanized that there was little 
likelihood of improvement. Hence shippers of automobiles stood 
to receive from the agreement only the general benefits of a stable 
labor situation, such as freedom from strikes and slowdowns.

9 The committee did make downward adjustments for scrap metal 
and lumber.
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the complaint and impleaded the petitioner as a defend-
ant. The petitioner then obtained a stay of that action 
to permit it to invoke the primary jurisdiction of the 
Federal Maritime Commission, in order to determine the 
following issues:

“1. Whether the assessments claimed from [the 
petitioner] are being claimed pursuant to an agree-
ment or understanding which is required to be filed 
with and approved by the Federal Maritime Com-
mission under Section 15 of the Shipping Act, 1916, 
as amended, 46 U. S. C. 814 (1961), before it is 
lawful to take any action thereunder, which agree-
ment has not been so filed and approved.

“2. Whether the assessments claimed from [the 
petitioner] result in subjecting the automobile car-
goes of [the petitioner] to undue or unreasonable 
prejudice or disadvantage in violation of Section 16 
of the Shipping Act, 1916, as amended, 46 U. S. C. 
815 (1961).

“3. Whether the assessments claimed from [the 
petitioner] constitute an unjust and unreasonable 
practice in violation of Section 17 of the Shipping 
Act, 1916, as amended, 46 U. S. C. 816 (1961).”

The petitioner then began the present proceedings by 
fifing a complaint with the Commission raising the above 
issues. The petitioner alleged that the Association was 
dominated by common carriers 10 which had agreed upon 
the assessment formula in order to shift a dispropor-
tionate share of the Meeh Fund assessment onto the peti-

10 By virtue of the Association’s bylaws, carriers control the Board 
of Directors and all membership votes. Both the committee which 
devised the assessment formula and the one which later ruled on 
claims of inequities were made up entirely of carriers; neither com-
mittee had a single member who was a stevedoring contractor or 
terminal operator.
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tioner, which did not patronize those common carriers.11 
The Commission, after a hearing, upheld the initial deci-
sion of its examiner and dismissed the complaint, with 
two dissents.12 The Court of Appeals for the District 
of Columbia Circuit affirmed,13 and we granted certiorari 
to consider important questions under the Shipping Act.14

I.
The petitioner’s primary contention—supported by the 

United States, a party-respondent—is that implemen-
tation of the Association’s formula for levying the Meeh 
Fund assessments was unenforceable, because the agree-
ment among Association members imposing that formula 
was not filed with the Commission in accord with § 15 of 
the Act. That section provides that there be filed with 
the Commission “every agreement” among persons sub-
ject to the Act

“fixing or regulating transportation rates or fares; 
giving or receiving special rates, accommodations, 
or other special privileges or advantages; controlling, 
regulating, preventing, or destroying competition;

11 The petitioner is the largest shipper of dry cargo by charter 
to West Coast ports. It ships more than 75% of its vehicles by 
charter and most of the rest by common carriers which are not 
members of the Association. About two-thirds of all automobiles 
imported through West Coast ports are Volkswagens. It appears 
that no other importer of automobiles through West Coast ports uses 
chartered vessels.

Most, but not all, of the stevedoring contractors and terminal 
operators passed the Meeh Fund assessment on to their customers. 
In most instances these customers were common carriers who were 
members of the Association. The member carriers did not pass the 
assessment on to shippers. Hence, except in situations like the 
petitioner’s, the cost of the Meeh Fund was borne by Association 
members.

12 Volkswagenuerk Aktiengesellschaft v. Marine Terminals Corp., 
9 F. M. C. 77.

13 Volkswagenwerk Aktiengesellschaft v. FMC, 125 U. S. App. 
D. C. 282, 371 F. 2d 747.

14 388 U. S. 909.
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pooling or apportioning earnings, losses, or traffic; 
allotting ports or restricting or otherwise regulating 
the number and character of sailings between ports; 
limiting or regulating in any way the volume or 
character of freight or passenger traffic to be carried ; 
or in any manner providing for an exclusive, prefer-
ential, or cooperative working arrangement. . . 15

Until submitted to and approved by the Commission, 
“it shall be unlawful to carry out in whole or in part, 
directly or indirectly, any such agreement . . . 16 The
Commission is directed to disapprove any agreement

“that it finds to be unjustly discriminatory or unfair 
as between carriers, shippers, exporters, importers, 

15 “Every common carrier by water, or other person subject to this 
chapter, shall file immediately with the Commission a true copy, 
or, if oral, a true and complete memorandum, of every agreement 
with another such carrier or other person subject to this chapter, 
or modification or cancellation thereof, to which it may be a party 
or conform in whole or in part, fixing or regulating transportation 
rates or fares; giving or receiving special rates, accommodations, or 
other special privileges or advantages; controlling, regulating, pre-
venting, or destroying competition; pooling or apportioning earn-
ings, losses, or traffic; allotting ports or restricting or otherwise 
regulating the number and character of sailings between ports; 
limiting or regulating in any way the volume or character of freight 
or passenger traffic to be carried; or in any manner providing for an 
exclusive, preferential, or cooperative working arrangement. The 
term 'agreement’ in this section includes understandings, conferences, 
and other arrangements.” 46 U. S. C. § 814.

The original statute in 1916 required filing with the United States 
Shipping Board. 39 Stat. 728, 729, 733. The Shipping Board was 
succeeded in 1933 by the United States Shipping Board Bureau of 
the Department of Commerce, Exec. Order No. 6166, § 12 (1933) ; in 
1936 by the United States Maritime Commission, 49 Stat. 1985; 
in 1950 by the Federal Maritime Board, 64 Stat. 1273; and in 1961 
by the Federal Maritime Commission, 75 Stat. 840. In this opinion 
the Federal Maritime Commission and its predecessors are collec-
tively referred to as the Commission.

16 “Any agreement and any modification or cancellation of any 
agreement not approved, or disapproved, by the Commission shall 
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or ports, or between exporters from the United States 
and their foreign competitors, or to operate to the 
detriment of the commerce of the United States, 
or to be contrary to the public interest, or to be in 
violation of [the Act]. . . 17

be unlawful, and agreements, modifications, and cancellations shall 
be lawful only when and as long as approved by the Commission; 
before approval or after disapproval it shall be unlawful to carry 
out in whole or in part, directly or indirectly, any such agreement, 
modification, or cancellation; except that tariff rates, fares, and 
charges, and classifications, rules, and regulations explanatory thereof 
(including changes in special rates and charges covered by section 
813a of this title which do not involve a change in the spread between 
such rates and charges and the rates and charges applicable to non-
contract shippers) agreed upon by approved conferences, and 
changes and amendments thereto, if otherwise in accordance with 
law, shall be permitted to take effect without prior approval upon 
compliance with the publication and filing requirements of section 
817 (b) of this title and with the provisions of any regulations the 
Commission may adopt.” 46 U. S. C. § 814.

17 “The Commission shall by order, after notice and hearing, dis-
approve, cancel or modify any agreement, or any modification or 
cancellation thereof, whether or not previously approved by it, that 
it finds to be unjustly discriminatory or unfair as between carriers, 
shippers, exporters, importers, or ports, or between exporters from 
the United States and their foreign competitors, or to operate to 
the detriment of the commerce of the United States, or to be con-
trary to the public interest, or to be in violation of this chapter, 
and shall approve all other agreements, modifications, or cancel-
lations. No such agreement shall be approved, nor shall continued 
approval be permitted for any agreement (1) between carriers not 
members of the same conference or conferences of carriers serving 
different trades that would otherwise be naturally competitive, unless 
in the case of agreements between carriers, each carrier, or in 
the case of agreement between conferences, each conference, retains 
the right of independent action, or (2) in respect to any conference 
agreement, which fails to provide reasonable and equal terms and 
conditions for admission and readmission to conference membership 
of other qualified carriers in the trade, or fails to provide that any 
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An agreement filed with and approved by the Com-
mission is immunized from challenge under the antitrust 
laws.18

The Commission held that, although the Meeh Fund 
assessment formula was a “cooperative working agree-
ment” clearly within the plain language of § 15, it none-
theless was not the kind of agreement required to be 
filed with the Commission under that section:

“Although the literal language of section 15 is 
broad enough to encompass any ‘cooperative work-
ing arrangement’ entered into by persons subject to 
the Act, the legislative history is clear that the stat-
ute was intended by Congress to apply only to those 
agreements involving practices which affect that com-
petition which in the absence of the agreement would 
exist between the parties when dealing with the ship-
ping or traveling public or their representatives.

• • • • •

“It is not contested that the membership of [the 
Association] entered into an agreement as to the 
manner of assessing its own membership for the 
collection of the ‘Meeh’ fund. Such an agreement, 
however, does not fall within the confines of section 
15 as, standing by itself, it has no impact upon 

member may withdraw from membership upon reasonable notice 
without penalty for such withdrawal.

“The Commission shall disapprove any such agreement, after 
notice and hearing, on a finding of inadequate policing of the obli-
gations under it, or of failure or refusal to adopt and maintain rea-
sonable procedures for promptly and fairly hearing and considering 
shippers’ requests and complaints.” 46 U. S. C. § 814.

18 “Every agreement, modification, or cancellation lawful under 
this section, or permitted under section 813a of this title, shall be 
excepted from the provisions of sections 1-11 and 15 of Title 15, 
and amendments and Acts supplementary thereto.” 46 U. S. C. 
§814.
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outsiders. What must be demonstrated before a 
section 15 agreement may be said to exist is that 
there was an additional agreement by the [Associa-
tion] membership to pass on all or a portion of its 
assessments to the carriers and shippers served by 
the terminal operators.” 9 F. M. C., at 82-83.

The Court of Appeals affirmed. That court felt itself 
confined by our decision in Console v. FMC, 383 U. S. 
607, to determining simply whether the Commission’s 
ruling was supported by “substantial evidence.” With 
“due deference to the expertise of the Commission,” it 
concluded “(albeit with some hesitation) that there is 
substantial evidence in the record considered as a whole 
to support the Commission’s decision.” 125 U. S. App. 
D. C., at 290, 371 F. 2d, at 755.

The issue in this case, however, relates not to the 
sufficiency of evidence but to the construction of a stat-
ute. The construction put on a statute by the agency 
charged with administering it is entitled to deference by 
the courts, and ordinarily that construction will be 
affirmed if it has a “reasonable basis in law.” NLRB 
v. Hearst Publications, 322 U. S. Ill, 131; Unemploy-
ment Commission n . Aragon, 329 U. S. 143, 153-154. 
But the courts are the final authorities on issues of stat-
utory construction, FTC v. Colgate-Palmolive Co., 380 
U. S. 374, 385, and “are not obliged to stand aside and 
rubber-stamp their affirmance of administrative decisions 
that they deem inconsistent with a statutory mandate 
or that frustrate the congressional policy underlying a 
statute.” NLRB n . Brown, 380 U. S. 278, 291. “The 
deference owed to an expert tribunal cannot be allowed 
to slip into a judicial inertia . . . .” American Ship 
Building Co. v. NLRB, 380 U. S. 300, 318. Cf. FMB v. 
Isbrandtsen Co., 356 U. S. 481, 499-500 (where this Court 
overturned the Commission’s construction of § 14 of the 
Shipping Act).
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In limiting § 15 to agreements which “affect competi-
tion” and in finding that the assessment agreement did 
not so “affect competition,” the Commission in this case 
used that phrase in a highly artificial sense—by requir-
ing “an additional agreement by the [Association] mem-
bership to pass on all or a portion of its assess-
ments . . . .” There is no question that the assessment 
agreement necessarily affected the cost structures of, and 
the charges levied by, individual Association members. 
Most, though not all, of the stevedoring contractors 
and terminal operators did pass the assessment on. The 
economic realities were such that many of them had no 
choice—a fact of which they apprised the Association 
at the time the assessment arrangement was being de-
vised.19 In the case of Terminals, the assessment it had 
to pay on Volkswagen automobiles was more than twice 
its profit margin.

The Commission thus took an extremely narrow view 
of a statute that uses expansive language. In support 
of that view, the Commission argued in this Court that 
a narrow construction of § 15 should be adopted in order 
to minimize the number of agreements that may receive 
antitrust exemption. However, antitrust exemption re-
sults, not when an agreement is submitted for filing, but 
only when the agreement is actually approved; and in 
deciding whether to approve an agreement, the Com-
mission is required under § 15 to consider antitrust

19 The dissenting opinion of Commissioner Patterson vigorously 
attacked the Commission’s finding that there was no implied under-
standing among the Association members that the assessment would 
be passed on. 9 F. M. C., at 101-104. The Court of Appeals found 
considerable evidence in support of Commissioner Patterson’s view. 
125 U. S. App. D. C., at 290, n. 7, 371 F. 2d, at 755, n. 7. However, 
applying the substantial evidence rule, the court upheld the Com-
mission’s finding, although indicating that it might have found the 
facts differently itself. 125 U. S. App. D. C., at 290-291, 371 F. 2d, 
at 755-756.
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implications.20 FMC v. Aktiebolaget Svenska Amerika 
Linien, ante, p. 238; see also Isbrandtsen Co. v. United 
States, 93 U. S. App. D. C. 293, 211 F. 2d 51.21

The Commission itself has not heretofore limited § 15 
to horizontal agreements among competitors, but has 
applied it to other types of agreements coming within 
its literal terms. See, e. g., Agreements Nos. 8225 and 
8225-1, Between Greater Baton Rouge Port Commission 
and Cargill, Inc., 5 F. M. B. 648 (1959), affirmed, 287 F. 
2d 86, and Agreement No. T-^: Terminal Lease Agree-
ment at Long Beach, California, 8 F. M. C. 521 (1965), 
applying § 15 to lease agreements.22 In the latter case, 
decided only four months before its decision in the case 
before us, the Commission said:

“Section 15 describes in unambiguous language those 
agreements that must be filed; it does not speak 
of agreements per se violative of the Sherman Act.

20 One of the standards for approval under § 15, added in 1961, 
75 Stat. 763, is whether or not the agreement is “contrary to the 
public interest.” See n. 17, supra. “We think it now beyond 
dispute that ‘the public interest’ within the meaning of section 15 
includes the national policy embodied in the antitrust laws.” Medi-
terranean Pools Investigation, 9 F. M. C. 264, 289.

Any agreement subject to § 15 filing that is not both filed and 
approved is not only illegal under § 15 but also subject to attack 
under the antitrust laws. Carnation Co. v. Pacific Westbound 
Conference, 383 U. S. 213.

21“[T]he Shipping Act specifically provides machinery for legal-
izing that which would otherwise be illegal under the anti-trust laws. 
The condition upon which such authority is granted is that the 
agency entrusted with the duty to protect the public interest 
scrutinize the agreement to make sure that the conduct thus 
legalized does not invade the prohibitions of the anti-trust laws any 
more than is necessary to serve the purposes of the regulatory 
statute.” 93 U. S. App. D. C., at 299, 211 F. 2d, at 57.

22 See also statement of Commission Chairman Harllee requesting 
from Congress the authority for the Commission to exempt from 
§ 15 such otherwise included agreements as those between two freight 
forwarders in different ports to perform services for each other. 
H. R. Rep. No. 2248, 89th Cong., 2d Sess., 4-5 (1966).
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Since the wording of section 15 is clear, we need not 
refer to the legislative history; there is simply no 
ambiguity to resolve.” 8 F. M. C., at 531.

To limit § 15 to agreements that “affect competition,” 
as the Commission used that phrase in the present case, 
simply does not square with the structure of the statute.23

The legislative history offers no support for a different 
view. The genesis of the Shipping Act was the “Alex-
ander Report” in 1914.24 FMB x. Isbrandtsen Co., 356 
U. S. 481, 490. While it is true that the attention 
of that congressional committee was focused primarily 
upon the practices that had cartelized much of the 
maritime industry, it is clear that the concerns of its 
inquiry were far more broadly ranging. The report 
summed up the testimony before the committee:

“Nearly all the steamship line representatives . . . 
expressed themselves as not opposed to government 
supervision . . . and approval of all agreements or ar-
rangements which steamship lines may have entered 
into with other steamship lines, with shippers, or 
with other carriers and transportation agencies. On 
the other hand, the shippers who appeared as wit-
nesses . . . were in the great majority of instances 
favorable to a comprehensive system of government 
supervision . . . [and] the approval of contracts, 
agreements, and arrangements, and the general su-
pervision of all conditions of water transportation 
which vitally affect the interests of shippers.” 
Alexander Report, at 418. (Emphasis added.)

23 Section 15 requires filing of “every agreement” in any of seven 
categories, and one of the seven comprises all agreements which 
“regulatfe] . . . competition.” See n. 15, supra. The other six 
categories would be rendered virtually meaningless by the Commis-
sion’s construction.

24 House Committee on Merchant Marine and Fisheries, Report 
on Steamship Agreements and Affiliations, H. R. Doc. No. 805, 
63d Cong., 2d Sess., 415-424 (1914).
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The committee recommended, among other things:
“That all carriers engaged in the foreign trade of 

the United States, parties to any agreements, under-
standings, or conference arrangements hereinafter 
referred to, be required to file for approval ... a 
copy of all written agreements (or a complete 
memorandum if the understanding or agreement is 
oral) entered into (1) with any other steamship 
companies, firms, or lines engaged directly or indi-
rectly in the American trade, or (2) with American 
shippers, railroads or other transportation agencies.” 
Alexander Report, at 419-420.

Nothing in the legislative history suggests that Congress, 
in enacting § 15 of the Act, meant to do less than follow 
this recommendation of the Alexander Report and sub-
ject to the scrutiny of a specialized government agency 
the myriad of restrictive agreements in the maritime 
industry.25

This is not to say that the Commission is without 
power to determine, after appropriate administrative 
proceedings, that some types or classes of agreements 
coming within the literal provisions of § 15 are of such a 
de minimis or routine character as not to require formal 
filing. Since the Commission’s decision in the present 
case, Congress has explicitly given it such authority:

“The Federal Maritime Commission, upon appli-
cation or on its own motion, may by order or rule 
exempt for the future any class of agreements 
between persons subject to this chapter or any speci-
fied activity of such persons from any requirement 
of this chapter, or Intercoastal Shipping Act, 1933,

25 The recommendations of the Alexander Report were incorpo-
rated into both the House and Senate Reports on the Shipping Act. 
H. R. Rep. No. 659, 64th Cong., 1st Sess., 27-32 (1916); S. Rep. 
No. 689, 64th Cong., 1st Sess., 7-12 (1916).
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where it finds that such exemption will not substan-
tially impair effective regulation by the Federal 
Maritime Commission, be unjustly discriminatory, 
or be detrimental to commerce.

“The Commission may attach conditions to any 
such exemptions and may, by order, revoke any 
such exemption.” 26 46 U. S. C. § 833a (1964 ed., 
Supp. II).

But the agreement with which we deal here—levying 
$29,000,000 over five years, binding all principal carriers, 
stevedoring contractors, and terminal operators on the 
Pacific Coast, and necessarily resulting in substantially 
increased stevedoring and terminal charges—was neither 
de minimis nor routine. We hold that this agreement 
was required to be filed under § 15 of the Act.

26 The need for this provision is set forth in S. Rep. No. 1459, 
89th Cong., 2d Sess., 2 (1966):

“The Federal Maritime Commission under the Shipping Act, 1916, 
regulates certain operations of water carriers and other persons 
subject to the act which have only slight effect on the foreign com-
merce of this country and are not significant in the overall design 
of regulation contemplated by the 1916 act. Exacting compliance 
with the act under these circumstances has proven unnecessarily 
costly to the carrier and the Government.

“The authority conferred under this legislation will relieve the 
Commission and affected carriers of an undue regulatory burden. 
In addition, a general exemption will preclude the necessity for a 
piecemeal approach in the future.”

Prior to this 1966 amendment, the Commission had taken some 
steps to protect itself from de minimis filings. In Section 15 In-
quiry, 1 U. S. S. B. 121 (1927), the Commission held “routine” 
intraconference changes and transactions not subject to § 15. In 
Oranje Line v. Anchor Line, 6 F. M. B. 199, 209 (1961), the 
Commission construed its decision in Los Angeles By-Products Co. 
v. Barber S. S. Lines, 2 U. S. M. C. 106 (1939), as holding joint 
advertising not subject to § 15. Proceeding under general power 
to issue regulations conferred on it in 1961, 46 U. S. C. § 841a, the 
Commission exempted at least one class of de minimis agreements in 
46 CFR §§ 530.5 (d) (4) and (5), dealing with certain terminal 
agreements.
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It is to be emphasized that the only agreement involved 
in this case is the one among members of the Association 
allocating the impact of the Meeh Fund levy. We are 
not concerned here with the agreement creating the 
Association or with the collective bargaining agreement 
between the Association and the ILWU. No claim has 
been made in this case that either of those agreements 
was subject to the filing requirements of § 15. Those 
agreements, reflecting the national labor policy of free 
collective bargaining by representatives of the parties’ 
own unfettered choice, fall in an area of concern to the 
National Labor Relations Board, and nothing we have 
said in this opinion is to be understood as questioning 
their continuing validity. But in negotiating with the 
ILWU, the Association insisted that its members were to 
have the exclusive right to determine how the Meeh 
Fund was to be assessed, and a clause to that effect was 
included in the collective bargaining agreement. That 
assessment arrangement, affecting only relationships 
among Association members and their customers, is all 
that is before us in this case. Moreover, so far as the 
record shows, only the assessment on automobiles is now 
challenged, and there is no reason to suppose that the 
Commission will not consider expeditious approval of so 
much of the agreement as is not in dispute.

II.
The petitioner also attacked the Association’s assess-

ment of its automobiles under § 16 and § 17 of the Ship-
ping Act. Section 16 makes it unlawful “to subject any 
particular person, locality, or description of traffic to any 
undue or unreasonable prejudice or disadvantage,” 27 and

27 “It shall be unlawful for any common carrier by water, or other 
person subject to this chapter, either alone or in conjunction with 
any other person, directly or indirectly—

“First. To make or give any undue or unreasonable preference or 
advantage to any particular person, locality, or description of traffic 
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§ 17 forbids any “unjust or unreasonable” regulation or 
practice “relating to or connected with the receiving, 
handling, storing, or delivering of property.”28 The 
Commission ruled that neither of these sections had been 
violated, and the Court of Appeals affirmed.

If the agreement is now filed under § 15, the Commis-
sion will be called upon again to consider the effect of 
§ § 16 and 17, since an agreement that violates a specific 
provision of the Act must be disapproved.29 Accordingly, 
it is not inappropriate, without now passing upon the 
ultimate merits of the §§16 and 17 issues, to give brief 
consideration to the Commission’s handling of those 
issues upon the present record.

The Commission ruled that the petitioner had failed 
to demonstrate any “undue or unreasonable prejudice 
or disadvantage” under § 16 solely because it had not 
shown any unequal treatment as between its automobiles 
and other automobiles or cargo competitive with auto-
mobiles. In so ruling, the Commission applied the “com-
petitive relationship” doctrine which it has developed 
in cases concerning rates for carriage of goods by sea.30

in any respect whatsoever, or to subject any particular person, 
locality, or description of traffic to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever . . . .” 46 
U. S. C. § 815.

28 “Every such carrier and every other person subject to this 
chapter shall establish, observe, and enforce just and reasonable regu-
lations and practices relating to or connected with the receiving, 
handling, storing, or delivering of property. Whenever the Board 
finds that any such regulation or practice is unjust or unreasonable 
it may determine, prescribe, and order enforced a just and reason-
able regulation or practice.” 46 U. S. C. § 816.

29 See n. 17, supra.
30 See, e. g., Boston Wool Trade Assn. v. M. & M. T. Co., 1 

U. S. S. B. 24 (1921) ; Eagle-Ottawa Leather Co. v. Goodrich Transit 
Co., 1 U. S. S. B. 101 (1926); Philadelphia Ocean Traffic Bureau v. 
Export S. S. Corp., 1 U. S. S. B. 538 (1936); Huber Mfg. Co. v. 
N. V. Stoomvaart Maatschappij “Nederland,” 4 F. M. B. 343 (1953) ; 
West Indies Fruit Co. v. Flota Mercante, 7 F. M. C. 66 (1962).
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But the Commission, in cases not involving freight rates 
and the particularized economics that result from a ves-
sel’s finite cargo capacity,31 has often found § 16 viola-
tions even in the absence of a “competitive relationship.” 
See, e. g., Practices, etc., of San Francisco Bay Area Ter-
minals, 2 U. S. M. C. 588 (1941) and 709 (1944), and 
Storage Practices at Longview, Washington, 6 F. M. B. 
178 (1960), involving storage charges; and New York 
Foreign Freight Forwarders and Brokers Assn. v. FMC, 
337 F. 2d 289, involving freight forwarders’ fees. In a 
proceeding subsequent to its decision in the present case, 
the Commission explicitly dispensed with the competitive 
relationship requirement with respect to port “free time.” 
Investigation of Free Time Practices—Port of San Diego, 
9 F. M. C. 525 (1966); cf. California v. United States, 
320 U. S. 577. See also Investigation on Household 
Goods, North Atlantic Mediterranean Freight Confer-
ence, F. M. C. Docket No. 66-49 (June 30, 1967). When 
the agreement in the present case is filed, the Commis-
sion may consider anew whether the mere absence of a 
competitive relationship should foreclose further § 16 
inquiry.32

With respect to § 17, the Commission found that the 
assessment upon the petitioner’s automobiles was not

31 See S. Bross, Ocean Shipping 189-190 (1956); C. Cufley, Ocean 
Freights and Chartering 400-407 (1962).

32 The Interstate Commerce Commission has a competitive rela-
tionship rule with respect to §3(1) of the Interstate Commerce 
Act, 54 Stat. 902, 49 U. S. C. §3 (1), Rheem Mfg. Co. v. Chicago, 
R. I. & P. R. Co., 273 I. C. C. 185; United States v. Great Northern 
R. Co., 301 I. C. C. 21. However, that Commission has said:

“This Commission has never held that competition is an indispen-
sable element in a situation of undue prejudice and preference, 
although it has frequently said that ‘ordinarily,’ or ‘generally,’ a com-
petitive relation must appear.” Joseph A. Goddard Realty Co. v. 
New York, C. & St. L. R. Co., 229 I. C. C. 497, 501.



VOLKSWAGENWERK v. EMC. 281

261 Opinion of the Court.

“unreasonable,” because the petitioner had received 
“substantial benefits” in return for the assessment, and 
there was no showing of a deliberate intent to impose 
an unfair burden upon the petitioner. This, we think, 
reflects far too narrow a view of § 17. It may be that a 
relatively small charge imposed uniformly for the benefit 
of an entire group can be reasonable under §17, even 
though not all members of the group receive equal bene-
fits. See Evans Cooperage Co. v. Board of Commission-
ers of the Port of New Orleans, 6 F. M. B. 415.33 But 
here a relatively large charge was unequally imposed. 
The benefits received by the petitioner may have been 
substantial, but other cargo received greater benefits at 
one-tenth the cost.34 Moreover, the question of reason-
ableness under § 17 does not depend upon unlawful or 
discriminatory intent. As the Commission itself has 
said:

“[Sections 16 and 17] proscribe and make unlawful 
certain conduct, without regard to intent. The 
offense is committed by the mere doing of the act, 
and the question of intent is not involved.” Hel-
lenic Lines Ltd.—Violation of Sections 16 (First) 
and 17, 7 F. M. C. 673, 675-676 (1964).

33 In the Evans Cooperage case the Commission upheld a uniform 
wharfage charge which was imposed on all those who used the wharf, 
even though the various users of the wharf did not all receive pre-
cisely equal benefits from it. But the Commission looked beyond 
“substantial benefits” to the relationship between the service and the 
charge:
“The [Commission of the Port of New Orleans] has made a charge 
to help defray its costs of operating facilities as measured by cargo 
handled in the area and the only question is whether its facilities are 
being used and the commission is performing a service reasonably 
related to its charges. The Examiner considered the evidence and 
found that it was.” (Emphasis added.) 6 F. M. B., at 418-419.

34 See n. 8, supra.
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Cf. United States v. Illinois Central R. Co., 263 U. S. 
515, 523-526; ICC v. Chicago G. W. R. Co., 209 U. S. 
108.

The question under § 17 is not whether the petitioner 
has received some substantial benefit as the result of the 
Meeh Fund assessment, but whether the correlation of 
that benefit to the charges imposed is reasonable. The 
“substantial benefits” measure of unreasonableness used 
by the Commission in this case is far too blunt an instru-
ment. Nothing in the language or history of the statute 
supports so tortured a construction of the phrase “just 
and reasonable.” The Commission has cited no similar 
construction of the phrase by any other regulatory agency 
or court. Indeed, in past decisions the Commission itself 
has not applied any such test. See California Stevedore 
& Ballast Co. v. Stockton Elevators, Inc., 8 F. M. B. 97 
(1964), and Practices, etc., of San Francisco Bay Area 
Terminals, 2 U. S. M. C. 588 (1941), affirmed, 320 U. S. 
577, where the Commission found violations of § 17 even 
though the benefits received were clearly substantial. 
The proper inquiry under § 17 is, in a word, whether the 
charge levied is reasonably related to the service rendered.

The judgment of the Court of Appeals is reversed and 
the case is remanded for further proceedings consistent 
with this opinion. r, . , ,It is so ordered.

Mr . Justice  Marsh all  took no part in the considera-
tion or decision of this case.

Mr . Justice  Harlan , concurring.
Although I agree with the conclusions reached by the 

Court in this case, I deem it desirable to amplify the 
reasons, as I see them, for what is decided today. More 
especially, I think that further justification is needed 
for the Court’s decision (1) that the “assessment agree-
ment” falls within the Commission’s jurisdiction under
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§ 15 notwithstanding its intimate connection with the 
underlying collective bargaining agreement; and (2) that 
the Commission should give further consideration to the 
§§16 and 17 issues notwithstanding that it has already 
determined them.

I.
The Pacific Maritime Association is a multi-employer 

collective bargaining group. Its “assessment agreement” 
directly in question here is closely related to a collective 
bargaining agreement covering a subject about which 
employers are required to bargain, “terms and conditions 
of employment.”1 This underlying labor agreement 
was, according to apparently unanimous industry and 
expert opinion, a highly desirable step forward in the 
shipping industry.

Multi-employer collective bargaining units have long 
been recognized as among the unit classifications that 
the National Labor Relations Board may deem “appro-
priate.” In Labor Board v. Truck Drivers Union, 353 
U. S. 87, we held that Congress intended

“that the Board should continue its established 
administrative practice of certifying multi-employer 
units, and intended to leave to the Board’s special-
ized judgment the inevitable questions concerning 
multi-employer bargaining bound to arise in the 
future.” Id., at 96.

We specifically referred to longshoring as an industry 
with a long history of multi-employer bargaining, and 
we noted

“cogent evidence that in many industries the multi-
employer bargaining basis was a vital factor in the 
effectuation of the national policy of promoting 
labor peace through strengthened collective bar-
gaining.” Id., at 95.

1 61 Stat. 142, 29 U. S. C. § 158 (d).
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The Board has authorized a multi-employer bargaining 
unit for West Coast shipping, and the labor agreement 
that forms the background to this case is additional 
“cogent evidence.”

At the same time, the very existence of multi-employer 
units, and the obvious need for the employers involved 
to agree on collective policy, must invariably have com-
petitive effects. The signatories to a collective bargain-
ing agreement are frequently, by the very act of signing, 
agreeing with their own competitors on matters such as 
labor costs, certain nonlabor costs, services to be pro-
vided to the public, and (indirectly) price increases.

Multi-employer collective bargaining must therefore 
be reconciled with the sometimes competing policies of 
federal laws promoting and regulating competition, viz., 
the antitrust laws and, in the case of maritime labor 
relations, the Shipping Act. This is a problem on which 
Congress has provided relatively little direct guidance,2 
but it is one of a kind that the Court has repeatedly 
grappled with since Allen Bradley Co. v. Union, 325 U. S. 
797. It is a problem of line-drawing.

The Court, noting that the assessment agreement 
levied $29,000,000, thus “necessarily resulting in sub-
stantially increased stevedoring and terminal charges,” 
ante, at 277, holds that the assessment agreement must 
be filed under § 15 of the Act. It says that the under-
lying labor agreement is not before us and the “continu-
ing validity” of that agreement is not brought into 
question by today’s decision. Ante, at 278.

2 Section 6 of the Clayton Act, 38 Stat. 731, 15 U. S. C. §17, 
provides that “[tjhe labor of a human being is not a commodity 
or article of commerce.” Section 15 of the Shipping Act, 39 Stat. 
733, 46 U. S. C. § 814, provides that agreements filed and approved 
by the Commission “shall be excepted from the provisions of sec-
tions 1-11 and 15 of Title 15 [antitrust provisions] . . . .”
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On the other hand, my Brother Douglas  argues that 
on the Court’s premise the assessment agreement could 
not be distinguished from any collective bargaining 
agreement that “raised labor costs beyond the point at 
which PMA members could be expected to absorb those 
costs without raising prices or charges.” Post, at 313. 
He further contends that if part of a collective bargain-
ing agreement is subject to Commission approval, this 
will stifle labor negotiation.3 Consequently, he suggests 
that a proper accommodation between “labor” and “com-
petition” interests can be reached by exempting both 
labor agreements and labor-related agreements from the 
filing requirement of § 15 but leaving them subject to the 
specific prohibitions of the antitrust laws and §§16 and 
17 of the Shipping Act.

This suggested accommodation seems to me demon-
strably wrong. In the first place, as the Court notes, 
the filing requirement of § 15 was drafted broadly, and 
the filing-and-approval process includes review of ques-
tions arising under §§16 and 17, and specifically creates 
an exemption from antitrust attack. Hence, if the ques-
tion were simply whether substantive challenge to a 
maritime agreement (dealing with labor or with any 
other matter) is to take place in advance of implementa-
tion of the agreement or, instead, during its operation, 
I should have thought it clear that Congress chose the 
former alternative. Furthermore, I would find it very 
difficult to see why provision for advance approval and 
exemption of labor-related agreements would not be

3 Of course, Congress did not, in § 15, require “good” agreements 
to be filed and exempt bad ones. Nor did Congress provide a special 
exemption for cases in which it would create a special hardship to 
require filing of an agreement that was not filed when it should have 
been. My Brother Dougl as  is making a much more relevant and 
serious point than that the Court’s decision will do incidental damage 
to a “good” agreement.



286 OCTOBER TERM, 1967.

Harl an , J., concurring. 390 U. S.

preferable, from the standpoint of facilitating collective 
bargaining, to the “wait-and-see” approach.

The real difficulty in this case is not to distinguish 
between agreements that must be filed and agreements 
whose impact on competition will be evaluated after 
implementation, but to define the Commission’s juris-
diction in such a way that (whether challenges arise 
before or after implementation) the Commission will not 
improperly be brought into labor matters where it does 
not belong. The Court’s only suggestion is that the 
labor agreements involved in this case “fall in an area of 
concern to the National Labor Relations Board.” Ante, 
at 278.

More circumspect analysis than this is needed, I be-
lieve. In the first place, since the later validity and 
antitrust immunity of all agreements subject to § 15 
depend upon filing, it is desirable that signatories to 
agreements be given more precise instructions than that 
they need not file if they are in an area of Labor Board 
“concern.” Furthermore, I see no warrant for assuming, 
in advance, that a maritime agreement must always fall 
neatly into either the Labor Board or Maritime Com-
mission domain; a single contract might well raise issues 
of concern to both.

The Commission took the position that § 15 of the 
Act, requiring filing, was meant to apply “only to those 
agreements involving practices which affect that com-
petition which in the absence of the agreement would 
exist between the parties when dealing with the ship-
ping or traveling public or their representatives.” 4 I 
agree with the Court’s conclusion that proper applica-
tion of that principle to this case would require the 
opposite result from the one the Commission reached. 
The difficulty, however, is that the principle is exces-

4 9 F. M. C., at 82.
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sively broad: any significant multi-employer agreement 
on economic matters “affects competition” with respect 
to prices and services to the public, even if it is a collec-
tive bargaining agreement or an employer agreement 
collateral thereto.

Since maritime employers are permitted to bargain as 
a group, and since they are required to bargain about 
certain subjects, the resulting agreements must have 
some exemption from the filing requirements of § 15 
and from successful challenge under the antitrust laws 
or under the substantive principles in §§16 and 17 of 
the Shipping Act. The exact extent of the “labor 
exemption” or “labor immunity” from statutes regulat-
ing competition has troubled this Court before; 5 how-
ever, since no collective bargaining agreement in the 
maritime industry is now before us, it would be in-
appropriate to suggest the affirmative extent of the 
immunity. The important point in this case is an 
opposite and two-edged one: the assessment agreement 
before us is not immune or exempt, for it raises “ship-
ping” problems logically distinct from the industry’s 
labor problems; at the same time, Commission review 
itself must be circumscribed by the existence of labor 
problems that it is not equipped to resolve.

The assessment agreement was, of course, consequent 
upon the labor agreement committing PMA to raise 
the fund. The union side was concerned with a guar-
antee that the fund would be raised somehow, and the

5 E. g., Mine Workers v. Pennington, 381 U. S. 657; Meat Cutters 
v. Jewel Tea, 381 U. S. 676; cf. Kennedy v. Long Island R. Co., 
319 F. 2d 366, 372-374. In Mine Workers the Court said, “We 
think it beyond question that a union may conclude a wage agree-
ment with the multi-employer bargaining unit without violating the 
antitrust laws . . . 381 U. S., at 664. It seems equally obvious
that the employers are not violating the antitrust laws either when 
they confer about wage policy preparatory to bargaining or when 
they sign an agreement.
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labor agreement guaranteed only that much. But 
whenever any multi-employer bargaining unit agrees to 
provide benefits for employees there arises a problem 
of how to allocate the costs among the various em-
ployers and (in consequence) among their customers.

Often, the “allocation” decision follows directly from 
the terms of the labor agreement. In the case of a 
multi-employer agreement to raise wages, for example, 
each employer simply bears the cost of benefiting his 
own employees. In the present case, had it been pos-
sible to make the levy on each employer directly pro-
portional to, and roughly simultaneous with, the savings 
to that employer from modernization, two things would 
have followed: the “allocation” decision could be said 
to stem directly from the terms of the labor agreement, 
and the modernization program would “pay for itself” 
as it went along, leaving shipping customers unaffected.

The PMA, however, did not (and presumably could 
not) apportion costs in this manner. To the extent 
that, under the plan chosen, individual employers were 
unable to absorb the levy and debit it against future 
savings from modernization, the decision how much 
each employer was to pay necessarily affected that em-
ployer’s customers as a class. To the extent that the 
plan went on to determine which of an employer’s 
customers would ultimately pay which share of an em-
ployer’s dues, the agreement also made choices among 
customers of an individual employer.

The Commission nevertheless held that the agree-
ment did not “affect competition” because there was 
“no agreement” to pass the levy on to individual cus-
tomers. Whether the error be deemed one of “fact” 
or one of “law” these conclusions are irreconcilable with 
reality. Terminal companies such as MTC compete 
with each other for the business of unloading Volks-
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wagens. The allocation agreement involved in this case 
increases the cost to a terminal company of unloading 
one Volkswagen by 82.35. This is a substantial (25%) 
increase in the company’s cost for handling this one 
product. Since the mechanization and modernization 
program is not expected to produce a significant (much 
less a compensatory) saving in the other costs of han-
dling Volkswagens, no terminal company could, in the 
long run, “absorb” this cost: companies do not absorb 
costs that are not expected to pay dividends in the 
future.6 MTC’s only choice was whether to pass the 
82.35 on directly to Volkswagen or to pass it on to its 
other customers in the form of higher charges or lower 
future savings from mechanization. Since the latter 
alternative would presumably have driven these other 
customers to deal with other terminal companies not 
bearing the Volkswagen curse, MTC was in practice 
compelled to pass at least a large part of the additional 
cost on to Volkswagen.

The statements of numerous officials of the participat-
ing companies to the effect that there were no “agree-
ments” affecting Volkswagen (statements constituting in 
large part the “substantial evidence” on which the Com-
mission is supposed to have relied, 125 U. S. App. D. C., 
at 291, 371 F. 2d, at 756), are at best quibbles about 
the meaning of words. The members of the Association 
must be taken to have agreed to the obvious conse-
quences of the paper they all signed. That paper did 
not destroy price competition for Volkswagen’s trade; 
nor would a specific agreement to “pass on” the addi-

6 The fact that the figure $2.35 was in fact arithmetically larger 
than MTC’s computed profit per Volkswagen on the accounting 
basis MTC used is of course not in itself critical. If MTC’s 
computed profit per vehicle had been $2.36, it would have had 
nevertheless to make up the $2.35 additional cost somewhere.
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tional $2.35 charge have done so. But the allocation 
agreement made Volkswagen a less desirable customer 
to each and every terminal company unless it did pass 
on the $2.35 charge. How the Commission could con-
clude that this collective imposition, by the terminal 
companies on themselves, of a heavy tax for handling 
one kind of product did not “affect” competition among 
them for the trade of shippers of that product I simply 
cannot understand.

Commission review of the fairness of the agreement 
allocating the cost burden of mechanization does not 
mean Commission review of a labor agreement and does 
not imply consequences in conflict with national labor 
policy. Whether to mechanize, or otherwise modernize, 
and what provision should be made for displaced workers, 
are obviously matters of union concern, and negotiations 
about these things should be governed by the law of col-
lective bargaining. Resolution of such questions by a 
decision to create a “Meeh Fund” gave rise to a sub-
sidiary “allocation” question. The union was concerned 
that the question receive some answer, but had no proper 
interest in which of the possible cost allocation plans was 
adopted, so long as any such plan raised the amount 
promised. On the other hand, in the present case no 
one has suggested that Maritime Commission review of 
a particular method of cost allocation may properly reach 
the question whether the obligation necessitating the 
allocation should have been entered into, or that the 
Commission may reject an allocation plan when there 
are no preferable alternative routes to collection of the 
necessary amount. Review of the fairness and pro-
priety of a taxing scheme is not the same thing as review-
ing the fairness and propriety of the uses to which the 
tax money, once collected, is put. When the Court notes 
that only the assessment agreement must be filed and 
examined, it seems clear that it contemplates a Com-
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mission examination starting from the premise that the 
obligation to collect the Meeh Fund will be fulfilled; at 
issue will be only the propriety of the choice of the route 
to that objective.7

II.
With respect to the §§16 and 17 issues, I consider that 

the Commission’s approach to those questions rested, as 
indeed the Court’s opinion now intimates, upon an erro-
neous understanding of the “assessment agreement” 
necessitating reconsideration of those matters on remand 
of the case.

The agreement that was before the Commission was, 
so far as appears, quite unlike any agreement that body 
had considered before. It dealt neither with a charge 
for particularized services in the carrying, handling, or 
storage of goods, nor with how such services would be 
provided. Rather, the agreement levied a “tax” on 
Association members, a tax which (insofar as the mod-
ernization program did not directly “pay its own way”) 
would be passed on to members’ customers and ulti-
mately to the public. The tax would be used to pay 
for a general benefit to the shipping industry, but the 
allocation of that tax bore no direct relationship to 
benefits received by customers.

The Court holds that it was error for the Commission 
to reject challenges to this agreement under § 16 simply 
because there was no showing that the tax was discrim-
inatory as between competitive customers. It declares 
that such a rule may be sound in cases involving rates

7 The fact that the “labor” agreement and the “assessment” 
agreement were on different pieces of paper is of course not critical. 
What is important is that the whole process raised both labor prob-
lems and distinct shipping problems. It would not be impossible 
for there to be a single agreement raising some problems of Labor 
Board “concern” and other, separate problems appropriate to Com-
mission review.
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for sea carriage of goods because of the “particularized 
economics” resulting from the finite capacity of ships, 
but that it is not sound elsewhere, including this case, 
for unspecified reasons.

On the surface, it might appear that the argument 
should be the other way around: it makes some sense to 
speak of an “undue or unreasonable preference or advan-
tage” to, say, watermelons over automobiles when they 
are “competing” for a finite amount of shipping space; 
it becomes much more difficult to find anything that can 
be called a “preference” between such products with 
respect to any services that are available to both in 
unlimited quantities.

My Brother Dougla s states that the Commission has 
consistently adhered to its insistence upon a competi-
tive relationship between the product preferred and the 
product disadvantaged, except where “there are services 
that are not dependent upon the nature of the cargo 
and the various charges therefor.” Post, at 314, n. 30. 
Yet, if ever it was clear that “the nature of the [prod-
ucts]” was not the basis for a difference in rates, it is 
in this case.

The true solution of the matter, it seems to me, is 
that in each situation the problem has been to devise 
some workable basis for determining whether rates are 
fair vis-à-vis other rates. It simply would not be 
feasible, as the Second Circuit has noted,8 to assess the 
fairness of charges for shipping heavy industrial equip-
ment by comparison with the cost of shipping bananas. 
The notion of a “preference” for bananas over heavy 
equipment is simply too elusive to be implemented. 
At the same time, when the service rendered is, for 
example, procuring insurance or arranging for cartage,

&New York Foreign Freight Forwarders and Brokers Assn. v. 
FMC, 337 F. 2d 289, 299.



VOLKSWAGENWERK v. FMC. 293

261 Harl an , J., concurring.

the nature of the product has very little to do with 
either the value to the customer of the services rendered 
or the cost of supplying them; in such cases the Com-
mission has quite reasonably held that charging differ-
ent classes of shippers different amounts for equivalent 
services may be preferential.9

In the present case, the problem before PMA was the 
allocation of a pre-specified total cost among its various 
members and their customers. Since this was very 
much a case of first impression, the Commission would 
have done well to go back to the language of § 16, which 
proscribes any “undue or unreasonable preference or 
advantage to any . . . description of traffic in any re-
spect whatsoever.” 10 Certainly, since a “modernization 
tax” on any one group of customers lowered, by an 
equivalent amount, the cost of modernization to others 
obligated to pay for it, an unfair allocation of the burden 
could properly be described as a “preference” between 
that “description of traffic” bearing a heavy burden and 
that “description of traffic” whose burden was corre-
spondingly lightened.

The real difficulty in this case is to formulate a 
workable definition of whether the burdens have been 
“unfairly” allocated. Obviously, as the debates in the 
PMA indicate, there was no “perfect” way to apportion 
the costs. Any analysis of the present problem must 
leave room for the implementation of some uniform, 
practical, general rule of assessment even though it have 
some features that are less desirable than some alterna-
tive imperfect rule. The difficulty with the method of 
assessment adopted by PMA is that it was not uniform 
and general but made special provision for automobiles. 
The fact that all automobiles are treated alike should

* Ibid.; see, e. g., Investigation of Free Time Practices—Port of 
San Diego, 9 F. M. C. 525.

10 46 U. S. C. §815.
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not have prevented the Commission from inquiring 
whether special treatment for this class of goods was 
necessary under the circumstances and, if so, whether 
the special rule adopted was the fairest that could be 
devised.

The Commission’s interpretation of § 17 was also 
erroneous. The Commission held that since petitioner 
received substantial benefits from the modernization pro-
gram it would not make minute inquiry into whether 
petitioner’s benefits precisely corresponded to the costs 
imposed. The first difficulty is with the conclusion that 
petitioner received “substantial benefits.” Petitioner 
apparently is not in a position to profit appreciably 
from maritime modernization. Petitioner will, of course, 
benefit from any lessening of labor disputes in shipping 
and related services; but the only disruptions that are 
avoided by the labor agreement reached here are those 
that would otherwise have resulted from the efforts 
of other shippers and of maritime employers to institute 
the very modernization practices that 'will not benefit 
petitioner. It may be that those who will directly 
benefit from modernization and those who will benefit 
only from increased stability during the course of a 
modernization program in which they have no interest 
(and which others have imposed on them) should both 
pay part of the cost of the Meeh Fund. However, the 
existence of such a categorical difference between the 
benefits received by different groups should at least 
invite inquiry whether charges are as appropriately 
proportioned as would be feasible.

In fact, the tax assessed is not “equal” as between 
Volkswagen and other shippers who will benefit more. 
The charge to MTC per Volkswagen was figured on a 
different basis from the assessments for handling other 
products; the figure reached was a substantially higher 
percentage of existing costs and charges; and the figure 
was so high that the additional cost apparently could
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not be absorbed and debited against future savings 
from modernization but had to be passed on to the 
customer. Of course charges need only be “reasonably” 
related to benefits, and not perfectly or exactly related, 
Evans Cooperage Co. v. Board of Commissioners of 
the Port of New Orleans, 6 F. M. B. 415, 418, but in 
this case inquiry ceased before it had reached even 
that nearer point.

Finding no disagreement in principle between myself 
and the Court, I join the Court’s opinion upon the 
premises stated in this opinion.

Mr . Justi ce  Fortas , concurring in the judgment.
I agree with the judgment and with Part I of the 

opinion herein. I do not understand that the Court’s 
opinion purports to determine the effect of §§16 and 17, 
and I believe that the Court certainly should not do so. 
I do not join Part II of the opinion dealing with these 
sections.

Mr . Justi ce  Douglas , dissenting in part.
I believe the Court has misconstrued § 15 of the Ship-

ping Act, 1916; 1 and I fear that its erroneous con-
struction will cause serious disruption in the process of

1 Section 15 provides, in relevant part, that every person subject 
to the Shipping Act “shall file immediately with the Commission” 
every agreement with another person subject to the Act:
“fixing or regulating transportation rates or fares; giving or re-
ceiving special rates, accommodations, or other special privileges 
or advantages; controlling, regulating, preventing, or destroying 
competition; pooling or apportioning earnings, losses, or traffic; 
allotting ports or restricting or otherwise regulating the number and 
character of sailings between ports; limiting or regulating in any way 
the volume or character of freight or passenger traffic to be carried; 
or in any manner providing for an exclusive, preferential, or co-
operative working arrangement.” 46 U. S. C. §814 (§ 15).

The Commission is instructed in § 15 to “disapprove, cancel or 
modify any agreement” which it finds, after notice and hearing, to 
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collective bargaining in the maritime industry. If the 
tariff exacted from petitioner is discriminatory or unrea-
sonable, §§ 16 and 17 of the Shipping Act2 provide a 
remedy. If it violates the antitrust laws, there is also a 
remedy, as I shall indicate. But to require the funding 
part of maritime collective bargaining agreements to 
receive prior approval from the Maritime Commission 
is to use a sledge hammer to fix a watch. I cannot read 
§ 15 so as to attribute to Congress such a heavy-handed 
management of sensitive labor problems.

The collective bargaining agreement involved in this 
case, with its Mechanization and Modernization Fund 
(Meeh Fund), cannot be evaluated properly without an 
understanding of maritime labor relations and techno-
logical developments in the shipping industry.

The history of maritime labor relations in this coun-
try has been punctuated with lengthy major strikes and

be “unjustly discriminatory or unfair as between carriers, shippers, 
exporters, importers, or ports, or between exporters from the United 
States and their foreign competitors, or to operate to the detriment 
of the commerce of the United States, or to be contrary to the 
public interest, or to be in violation of this chapter . . .

Any agreement which is not approved, or which is disapproved, 
by the Commission is declared by § 15 to be “unlawful.” And it 
is also provided that “before approval or after disapproval it shall 
be unlawful to carry out in whole or in part, directly or indirectly, 
any such agreement . . . .”

2 Those sections read, in relevant part:
“It shall be unlawful for any . . . person subject to this 

chapter, either alone or in conjunction with any other person, 
directly or indirectly ... to subject any particular person, locality, 
or description of traffic to any undue or unreasonable prejudice or 
disadvantage in any respect whatsoever . . . .” 46 U. S. C. § 815 
(§16).

“Every . . . person subject to this chapter shall establish, observe, 
and enforce just and reasonable regulations and practices relating to 
or connected with the receiving, handling, storing, or delivering 
of property. Whenever the Board finds that any such regulation or 
practice is unjust or unreasonable it may determine, prescribe, and
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continuous minor disruptions.3 The maritime industry 
has long been faced with problems of instability—eco-
nomic and managerial. Employment for maritime work-
ers is generally both irregular and insecure.4 That con-
dition lies behind the large number of major strikes and 
work stoppages on our coasts.

Because the shipping industry is vitally important both 
to our national commerce and national defense, the Fed-
eral Government has maintained a special interest in try-
ing to promote its growth and stability. The Shipping 
Act, 1916, is one example of this concern.5 With respect 
to maritime labor relations, however, the activities of 
the Federal Government were, until our entry into World 
War I, primarily devoted to laws protecting or disciplin-
ing seamen as individual workers. The war years saw 
the Government actively encouraging collective bargain-

order enforced a just and reasonable regulation or practice.” 46 
U. S. C. §816 (§17).

3 For a comprehensive study of the history of labor relations in 
the maritime industry up to 1940, see Maritime Labor Board, Report 
to the President and to the Congress, H. R. Doc. No. 646, 76th 
Cong., 3d Sess. (1940). For a valuable history of maritime labor 
relations on the West Coast, see B. Schneider, Industrial Relations 
in the West Coast Maritime Industry, Institute of Industrial Rela-
tions, University of California (Berkeley, 1958).

4 Longshoremen and seamen depend, of course, on the amount of 
work to be done. If business is bad, the workers are without work 
and without pay. With respect to longshoremen on the Pacific 
Coast, hiring is done through hiring halls operated jointly by the 
union and management. Employers can obtain longshoremen only 
through these halls, and only for specific jobs. No longshoreman 
may be employed steadily by any one employer; rather, each is 
dispatched to an employer as part of a gang to perform a specific 
loading or unloading job. See Kossoris, Working Rules in West 
Coast Longshoring, 84 Monthly Labor Rev. 1 (1961), for an account 
of the hiring practice on the West Coast.

5 This Act was the direct result of the Alexander Report of 1914. 
House Committee on Merchant Marine and Fisheries, H. R. Doc. No. 
805, 63d Cong., 2d Sess. (1914).
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ing in the maritime industry, its efforts resulting by 1920 
in a significant expansion of collective bargaining. There 
followed a general retrogression, with wages and working 
conditions reaching low levels. That condition prevailed 
until the highly disruptive and violent Pacific Coast 
strike of 1934.

That strike was the product of deep-seated grievances 
of maritime employees regarding low wages and poor 
working conditions.6 The situation on the Atlantic Coast 
was not much better. Although an agreement was 
reached in late 1934 for Atlantic Coast workers, labor re-
lations remained unstable and work stoppages were ramp-
ant. On both coasts, intra-union and inter-union dis-
agreements, coupled with employer-union hostility, made 
agreement highly difficult. Quickie strikes dotted the 
ports, and another general strike followed in 1936. On 
the Pacific Coast, the employers and the ILWU (which 
had achieved recognition after the 1934 strike) were in 
constant conflict through 1948, when still another general 
strike erupted. This period, from 1934 to 1948, has been

6 In that strike the International Longshoremen’s Association 
demanded wage increases, a six-hour day, a closed shop, and union 
control of hiring halls. The employers refused to accede to these 
demands, and the ensuing strike tied up shipping for almost three 
months at all Pacific ports. President Roosevelt appointed a 
National Longshoremen’s Board to intervene, after a mediation 
board had failed to settle the dispute. The union and manage-
ment agreed to submit to arbitration by the Board, and to end 
the strike while arbitration was proceeding. Both sides agreed 
to abide by the Board’s decision. The arbitration proceedings took 
several months, and the award which was eventually rendered repre- 
serited substantial gains for the union. Hiring halls were to be 
operated jointly, wage increases were granted, and a six-hour day 
established. In addition, port labor relations committees were estab-
lished on which both employers and the union were represented 
equally; and all issues not decided by those committees were to be 
submitted to arbitration.
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aptly described as something like “class warfare.” 7 As 
one commentator put it:

“The ILWU (then a part of the AFL Interna-
tional Longshoremen’s Association) gained formal 
employer recognition as a result of the general strike 
of 1934, which followed years of exploitation and 
abuse of longshoremen by their employers. The 
bitterness which had characterized the industry 
carried over into the subsequent employer-union 
relationship. The employers did their best to break 
the union, and the union retaliated just as militantly. 
The years which followed were among the stormiest 
in U. S. labor history. Between 1934 and 1948, the 
West Coast had over 20 major port strikes, more 
than 300 days of coastwide strikes, about 1,300 local 
‘job action’ strikes, and about 250 arbitration 
awards.” 8

During the stormy 1930’s, the Federal Government 
was greatly expanding its role in labor relations. The 
NIRA and NLRA greatly revived unionism among both 
seamen and longshoremen in addition to workers in other 
industries. Those Acts guaranteed the right of collective 
bargaining and offered a means for recognition of unions; 
the unions gained members and strength. And with 
stronger unions, collective bargaining became more wide-
spread. But the explosive situation in the maritime 
industry was not solved by these general enactments, and 
Congress passed a series of laws to deal with the labor 
problems in that industry. First was the Merchant 
Marine Act, 1936, 49 Stat. 1985, creating a United States 
Maritime Commission to investigate conditions of sea-
men on ships and to determine minimum wage scales and 
working conditions on vessels that were receiving govern-

7 Killingsworth, The Modernization of West Coast Longshore 
Work Rules, 15 Ind. & Lab. Rei. Rev. 295, 296 (1962).

8 Kossoris, supra, n. 4, at 1.
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ment subsidies. Despite the 1936 Act, labor relations did 
not improve significantly; and Congress in 1938 amended 
the Act, creating a Maritime Labor Board (MLB) with 
the duty of encouraging collective bargaining and assist-
ing in the peaceful settlement of labor disputes through 
mediation. A provision of the 1938 amendment, § 1005, 
52 Stat. 967, required all maritime employers to file with 
the MLB within 30 days a copy of every contract with 
any group of its employees covering wages, hours, rules, 
and working conditions. Any new contract or change in 
an existing contract also had to be filed with the Board. 
The contracts did not require approval by the Board, but 
were to be used to assist the Board in its mediation activ-
ities and in its promotion of peaceful settlement of labor 
disputes.9

The Board was instructed in the 1938 Act to submit 
to Congress by 1940 its recommendations for establishing 
a permanent federal maritime labor policy ensuring 
stable labor relations. The Board in its 1940 report 
concluded that conditions in the industry were still 
uneasy, and recommended a permanent federal body with 
wide jurisdiction over questions of maritime labor— 
including representation10 and settlement of disputes.

9 It was noted in a 1941 House Committee Report on a bill pro-
viding for a two-year extension of the MLB that the MLB was the 
“only Government agency with which copies of all labor agreements 
are required to be filed and these have been studied by the Board 
with a view to promoting stable labor relations in the maritime 
industry.” House Committee on Merchant Marine and Fisheries, 
Two-Year Extension of the Maritime Labor Board, H. R. Rep. No. 
354, 77th Cong., 1st Sess., 2 (1941).

10 Under the 1938 Act, questions of representation were reserved to 
the NLRB. Section 1002 of the Merchant Marine Act, as amended, 
provided that:

“The provisions of this title shall not in any manner affect or be 
construed to limit the provisions of the National Labor Relations 
Act, nor shall any of the unfair labor practices listed therein be 
considered a dispute for the purposes of this title. Questions con-
cerning the representation of employees of a maritime employer
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The 1938 Act provided that the Board was to be dis-
continued in 1941; but in 1940 Congress extended its 
life until mid-1942 to permit further studies by the Board 
and Congress. Nothing more was done until 1955 when 
Congress again turned its attention specifically to the 
problems of maritime labor relations.11 In the meantime, 
the MLB had expired. Although several bills were intro-
duced providing for specialized federal control over mari-
time labor relations, no special machinery was estab-
lished; and the maritime industry remains subject to the 
various provisions of federal labor laws.12

In 1948 another general maritime strike rocked the 
Pacific Coast. Following that strike, which lasted about 
100 days, there was a “period of relative calm.” 13 The 
1948 strike had led to a change in employer leadership, 
a less hostile attitude on the part of the union leadership,

shall be considered and determined by the National Labor Relations 
Board in accordance with the provisions of the National Labor Rela-
tions Act: Provided, however, That nothing in this title shall con-
stitute a repeal or otherwise affect the enforcement of any of the 
navigation laws of the United States or any other laws relating to 
seamen.” 52 Stat. 965.

11 Hearings on H. R. 5734, before the House Committee on 
Merchant Marine and Fisheries, 84th Cong., 1st and 2d Sess. (1955- 
1956).

12 See, e. g., Hanna Mining Co. v. Marine Engineers, 382 U. S. 
181 (pre-emption of state law by federal labor enactments) ; Mc-
Culloch v. Sociedad Nacional, 372 U. S. 10 (jurisdiction of NLRB 
over employees of foreign-flag ships) ; Marine Engineers v. Interlake 
S. S. Co., 370 U. S. 173 (pre-emption); Marine Cooks v. Panama 
8. 8. Co., 362 U. S. 365 (application of Norris-LaGuardia Act) ; 
Benz v. Compania Naviera Hidalgo, 353 U. S. 138 (application of 
Labor Management Relations Act to disputes between maritime 
employees and foreign ships); Longshoremen v. Juneau Spruce 
Corp., 342 U. S. 237 (right of action by employer against union 
under §303 (a)(4) of L. M. R. A.); NLRB v. Pittsburgh 8. 8. Co., 
337 U. S. 656 (unfair labor practice) ; Southern S. 8. Co. v. NLRB, 
316 U. S. 31 (representation; refusal to bargain); NLRB v. Water-
man S. 8. Corp., 309 U. S. 206 (unfair labor practice).

13 Kossoris, supra, n. 4, at 2.
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and a consequent lessening of tension along the Pacific 
Coast. Both sides recognized that the reduction of strife 
was desirable since a substantial amount of traffic had 
been diverted from the Pacific Coast to other ports or 
to other means of transportation on account of chronic 
maritime labor difficulties and work stoppages. But 
despite the reduction in hostility between labor and 
management, solutions to problems were not readily 
forthcoming. Business was bad for the shipping com-
panies—foreign competitors had cut heavily into the 
market, and a decline in business meant less work for both 
seamen and longshoremen. Modernization was sorely 
needed, but it was also greatly feared, for mechanization 
would cut out jobs. But without improved techniques 
and facilities, the employers could not regain a strong 
competitive position.14 In addition to lack of modern

14 As one commentator noted in 1961:
“The longshore industry is technologically among the most back-

ward. An industrial engineer from any one of the mass production 
industries would be horrified to find sacks of coffee on the San 
Francisco docks being handled just as they have been handled since 
sailing ship days. No one of the many separate corporate links in 
the transportation chain has sufficient interest in greater efficiency 
to force the changes in coffee handling methods, for example, which, 
to be effective, must start in Brazil and be carried right through to 
Hills Brothers or Folgers in San Francisco.” Fairley, The ILWU- 
PMA Mechanization and Modernization Agreement, 12 Lab. L. 
J. 664, 665 (1961).

The first big change in technology along the docks, notes Mr. 
Fairley, was the use of lift trucks, propelled by wartime demands 
for greater efficiency during World War II. Since that time, new 
methods of bulk handling of cargo have been developed, and unit 
loads have been increasingly used (such as those made by gluing 
items together or strapping them together or containerizing them). 
Id., at 666. One of the most efficient operations of containerization 
has been used by the Matson Navigation Co. In August 1964 that 
company cut its rates by nearly 10%, citing cost reductions made 
possible by a ship improvement and “containerization” plan. The 
plan relates to container cargo, where the containers are boxes
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equipment, employers were further hampered by highly 
restrictive work rules that had been in effect since the 
1930’s, such as multiple handling,15 sling-load weight,16 
and gang-size restrictions.17

holding up to 40 tons of freight. They are loaded at a factory or 
distribution point and lifted aboard a ship and unloaded as single 
units. Matson Co. reported that it took about 850 man-hours to 
load and unload a specially designed container ship carrying 6,500 
tons using mechanized equipment. The same cargo carried in con-
ventional loose form would take 11,000 man-hours (about 13 times 
as much labor) to load and unload. An added attraction of this 
saving in time is the fact that ships get in and out of port faster, 
providing additional cost savings. For example, Matson’s container 
ships stay in port less than a day, compared with five days for a 
conventional ship. Shippers estimate that it cost in 1964 about 
$3,000 to $5,000 for such things as depreciation, seamen’s wages 
and pier charges for each day a ship stays in port. The Wall Street 
Journal, Nov. 20, 1964, at 8, col. 2. For a more thorough considera-
tion of the changes in technology that promise great benefits for the 
shipping industry, see the comprehensive eight-volume study of the 
United States Department of Labor, Manpower Utilization, Job 
Security in the Longshore Industry (1964). See also Shils, In-
dustrial Unrest in the Nation’s Maritime Industry, 15 Lab. L. J. 
337, 356-358 (where the author notes improvements in construction 
of vessels, the use of highly mechanized cargo ships, changes in 
engine room operation, in the Deck Department and in the Steward 
Department, and a new line of semi-automated vessels); O. Hagel & 
L. Goldblatt, Men and Machines, Joint Publication of the I. L. W. U. 
and P. M. A. (San Francisco, 1963).

15 Multiple handling refers to the labor practice requiring the cargo 
to touch the “skin of the dock” after being unloaded before someone 
other than a longshoreman can handle it. For loading of cargo, only 
the longshoreman can place it on the ship after a teamster has 
unloaded it from his truck onto the dock. Kossoris, supra, n. 4, at 2.

16 Sling-load weight is the weight limit for a load of cargo. In 
1961 the maximum weight was usually about 2,100 pounds per pallet 
(although much heavier loads apparently could have been carried 
safely). Larger pallets were “skimmed down” to 2,100 pounds by 
longshoremen. Ibid.

17 Each major port would have its own rules stipulating the num-
ber of men needed on gangs. Frequently, the number was more 
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It is only against this background of chronic strikes 
and restrictive labor practices that the tremendous im-
pact of the Meeh Fund can be appreciated. That was 
the heart of the 1960-1961 settlement. As noted by one 
commentator intimately acquainted with the negotiations 
of the parties, “[t]his agreement did not spring full-
blown from the brow of Zeus, or from the brain of 
Bridges.”18 Rather, “[t]he agreement, which was ham-
mered out in 5 months of negotiations ending in October 
1960, culminated 4 years of discussion between the PMA 
and the ILWU.” 19

Earnest bargaining began in 1957. PMA wanted to 
obtain a guarantee from the ILWU that strikes and work 
stoppages would not result from the introduction and use 
of mechanization and other labor-saving devices. In 
return, the union wanted its workers to share in the cost 
savings resulting from modernization, and desired assur-
ances that changes in work methods would neither create 
unsafe working conditions nor accelerate the productivity 
required of individual workers. After two years of pre-
liminary negotiations, an agreement was made in August 
1959 which provided for a further study of the problems 
of mechanization and for the establishment by PMA of 
a fund of $1,500,000 for the benefit of union workers.20

Negotiations beginning in May 1960 led to a “Memo-
randum of Agreement on Mechanization and Moderni-

than was needed for the job. For example, the “four-on four-off” 
gang required eight men in the hold of a ship, although only four 
actually worked while the other four rested. Id., at 3. See gener-
ally Killingsworth, supra, n. 7; P. Hartman, Union Work Rules: A 
Brief Theoretical Analysis and Some Empirical Results, U. of Ill. 
Bull., Institute of Labor & Industrial Relations (1967).

18 Fairley, supra, n. 14, at 666.
19Kossoris, supra, n. 4, at 1.
20 Although the method of raising this amount of money was not 

specified in the agreement, PMA accumulated the fund by assessing 
its members under a man-hour formula.
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zation,” concluded in October 1960, and providing for a 
$29,000,000 trust fund to be financed by PMA. The 
fund was to consist of the $1,500,000 due under the 1959 
agreement plus another $27,500,000 to be accumulated 
over a five-and-one-half-year period at the rate of 
$5,000,000 per year. The fund was to be used to protect 
longshoremen and marine clerks from the consequences 
of reduced employment caused by mechanization. The 
agreement was to enter into force upon approval by the 
members of PMA and the ILWU, and was to expire on 
July 1, 1966.21 The agreement also provided manage-
ment with the relatively free rein it had sought to elim-
inate restrictive work practices. The former practice of 
multiple handling was eliminated, and the minimum size 
of a gang for loading and unloading operations was speci-
fied. The sling-load limit for loads was to remain un-
changed if the manner of operation was the same as when 
the limit was first negotiated; otherwise, the employer 
could set the weight, provided that he acted “within

21 In August 1966 a new agreement was signed which continued 
the Meeh Fund until 1971; but this time the employers agreed to 
pay even more into the fund each year—$6,900,000. Both the 
union and the employers were highly satisfied with the way the 
plan had worked. For a general description of the 1966 contract, 
see Business Week, July 30, 1966, at 108; Kossoris, 1966 West 
Coast Longshore Negotiations, 89 Monthly Labor Rev. 1067. Kos-
soris points out the great effect which abolition of restrictive work 
practices and increased use of modern technology had had for the 
employers: “Tonnage increased by about 32 percent; but man-hours 
remained about the same. Despite an increase over the period of 56 
cents in the basic wage and liberalization of fringe benefits, including 
the $5 million the employers paid into the fund, the cost per ton 
dropped from $6.26 to $6.16. . . . Making allowance for all impor-
tant factors involved, the gain to employers from the M&M agree-
ment may be placed conservatively as well in excess of $150 million. 
Subtracting from this the $27.5 million paid into the M&M fund over 
the 5^ year period of the last contract makes the employer estimate 
of $120 million net gain appear realistic.” Id., at 1068-1069.
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safe and practical limits and without speed up of the 
individual.”

Thus, the agreement satisfied the desire of employers 
to modernize and eliminate outmoded and restrictive 
work rules, and at the same time provided a measure of 
security for the workers whose jobs would be affected 
by the use of the new devices. The agreement, however, 
left open the question of how the employers’ contribu-
tions of $5,000,000 a year would be raised. The question 
of a proper method of assessment had been discussed 
by the union and management during the preceding 
negotiations; several suggestions were offered by the 
parties. But in return for a commitment from the PMA 
members obligating themselves individually and collec-
tively to the payment of the fund, the ILWU agreed to 
permit PMA to establish the method of payment.

PMA then set up a Work Improvement Fund Com-
mittee to determine the best method of raising the 
money. That Committee considered various bases for 
assessing contributions—man-hours of each employer, 
cargo tonnage, a combination of the two, cargo tonnage 
moving in containers, measurement of improvements in 
longshore productivity. The Committee majority rec-
ommended a cargo tonnage basis; its reasons for doing 
so were summarized by the court below as follows:

“The Committee recommended a formula based 
on cargo tonnage as a ‘rough-and-ready’ way to 
divide the cost, admittedly lacking the refinement 
of the productivity measurement method but also 
lacking its infeasibility and avoiding the inequity 
of the man-hour method whereby contributions are 
in inverse proportion to benefits received. It con-
sidered that cargo volume though not necessarily 
proportional was some indicator of stevedoring 
activities and that administrative simplicity was a 
cardinal consideration.
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“The Committee recognized further that there 
were also objectionable features of the tonnage for-
mula but considered these to be less weighty than 
the objections inhering in the other formulae. It 
recommended that the formula be reviewed to pre-
vent the continuation of any hardship or inequity 
that might develop.” 22

In recommending the tonnage formula, the Committee 
noted that the same system was used for assessing a part 
of PMA dues. It had also been the practice of PMA to 
use a tonnage formula for assessments allocating other 
types of labor costs, such as joint maintenance of dis-
patch halls and the payment of arbitrators’ salaries.23 
In fact, it appears that the ILWU had itself proposed a 
tonnage formula during the negotiations and asked that 
it be incorporated into the collective bargaining agree-
ment; but PMA resisted this approach, apparently wish-
ing to keep its options open and fearing that incorpora-
tion in the agreement might tend to commit the PMA 
to a fixed formula that would also be included in a future 
agreement. The tonnage formula recommended by the 
Committee was subsequently adopted by the PMA 
membership.

It was specifically provided in the agreement that each 
employer would abide by the formula adopted by the

22 125 U. S. App. D. C. 282, 293, 371 F. 2d 747, 758 (1967).
23 We are told that this is not the first time that PMA members 

have entered into agreements among themselves to form and finance 
their collective bargaining agreements. They have agreed to the 
presentation of uniform bargaining terms, and have provided, through 
agreements among themselves, for the administration and implemen-
tation of their union contracts. All of these would affect trans-
portation rates. In essence, such agreements, no less than the 
funding method employed by PMA, have established uniform costs 
for all employers of maritime labor—indeed the primary object of 
industry-wide bargaining has been to establish uniform wages, 
fringe benefits, and working conditions.
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Association; and this promise to comply was the quid pro 
quo for the union’s agreement not to write any particular 
formula into the contract or take part in the determina-
tion of the method of assessment.24 Thus the PMA 
decision on the method of assessment was part and parcel 
of the collective bargaining agreement. Indeed, the

24 Mr. Paul St. Sure, President of PMA, testified:
“It [the method of payment of the fund] was a definite part of 

the negotiations in that the union took a position with regard to 
the method of collection. PMA took a position with regard to the 
method of collection. There were discussions with the union during 
negotiation as to the problems that had been presented by the 
method of collection used with relation to the million dollars and a 
half.

“We discussed with the union the differences of opinion among 
our own members as to the equitable method of providing for the 
collection of this money.

“We ended up with an agreement by the union that, inasmuch as 
the employer members of the bargaining unit had committed them-
selves specifically to the payment of the sum, that whereas they 
were interested in the assurance that the sum would be collected, 
they would allow us to work out among ourselves the method of 
actual collection within the membership of PMA.”

Such action, however, did not make the union a disinterested 
party; rather, the union certainly had a continuing interest in the 
method of financing the fund. Mr. St. Sure, who was deeply in-
volved since 1948 in negotiations with the ILWU, testified:

“There was a continuing interest and a continuing concern as to 
whether or not the collections under the fund were being met. Ob-
viously they have, by joint trusteeship, joint custody of the fund, 
and I can assure you that they were alert as to whether or not the 
method of the custody, was working, because they believed this and, 
in fact, knew it was their money to spend in accordance with the 
agreement.

“After all, this was a continuing relationship that we have, by 
the collective bargaining agreement, and my experience would sug-
gest to me that we couldn’t have adopted the method which would 
defeat the very purpose for which we had reached a bargain with-
out having further negotiations.”

The Hearing Examiner stated in his opinion that “Mr. St. Sure 
testified that the ILWU’s interest in the method to be adopted,
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modernization plan was the heart of that agreement, and 
the subsequent assessment plan merely implemented the 
employers’ duty under the collective bargaining agree-
ment to establish a fund specifically marked to protect 
maritime workers against the far-reaching effects of 
modernization.

PMA treated the financing of the fund as an integral 
part of the collective bargaining process. The Com-
mittee established by PMA to recommend a funding 
formula was appointed by the negotiating committee 
which worked on the collective bargaining agreement; 25 
and the PMA membership ratified both the collective 
bargaining agreement and the funding formula at the 
same time.

It is not, I submit, possible, as a practical matter, 
to separate the Meeh Fund provision in the collective 
bargaining agreement from the subsequent decision of

ceased after it was agreed that the method of collection was to be 
reserved to PMA.” In the printed record before the Court, how-
ever, I find no reference in Mr. St. Sure’s testimony to a lack of 
interest on the part of the union concerning the method of collection 
of the fund. The Hearing Examiner does not indicate the testi-
mony on which his interpretation of Mr. St. Sure’s presentation is 
based; and, at the least, that part of his testimony quoted would 
appear to raise a strong doubt whether it could be said that the 
interest of the union ceased. In any event, it is clear from Mr. 
St. Sure’s testimony that the method of collection was a prime 
topic of negotiations between the parties, and that the employers’ 
decision on the matter was intimately tied with the collective bar-
gaining agreement.

25 Mr. St. Sure testified:
“Well, this was still part of the bargaining process. We were 

still actually trying to conclude the bargain which we had developed 
and had signed a memorandum to cover. We still had the respon-
sibility as a negotiating committee of reporting back to the board 
of directors, and then to the membership, and this was simply a con-
venient means of calling in some men that we felt were more expert 
in this field than the negotiators were who were operating people 
to make a recommendation as to a method of payment.”



310 OCTOBER TERM, 1967.

Opinion of Dougl as , J. 390 U. S.

the PMA membership concerning how the fund was to 
be raised. A collective bargaining agreement is the 
product of negotiations. How can negotiators sitting at 
a table arrive at an agreement if they know that a major 
part of it depends on the approval of the Federal Mari-
time Commission? How many months—or years—will 
it take to get approval? What will happen meanwhile? 
Will not the imposition of that kind of administrative 
supervision bring an end to, or at least partially paralyze, 
collective bargaining?

The Meeh Fund is a labor expense. Increased labor 
costs normally are passed on at least in part by increased 
prices. When the Auto Workers were recently negotiat-
ing with General Motors for a guaranteed annual wage, 
what would have been the consequence if nothing could 
have been decided until a federal agency had determined 
whether the impact on prices or on the economy was 
proper? I can imagine a regime of total controls where 
such prior approval would be required. But we have no 
such regime at present; and I can see no possible justi-
fication for a judicially created one in the explosive 
maritime field. To meet the costs increased by any 
collective bargaining agreement, a company might have 
to raise its prices and pass at least part of the added 
cost on to the consumer. But this happens all the time 
in the maritime industry, as well as in other industries, 
and does not constitute rate fixing of the type at which 
the Shipping Act is aimed. There is nothing in the leg-
islative history of the Shipping Act which suggests that 
§15 gives the FMC the power or license to oversee labor 
negotiations. But that is the effect of what the Court 
does today when it decides that the employers’ agree-
ment here must be submitted to that body for approval.

My Brother Harlan  suggests that the assessment 
agreement can be distinguished from the collective bar-
gaining agreement because “[t]he union was concerned
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that the question [of how the cost burden of the fund 
was to be allocated] receive some answer, but had no 
proper interest in which of the possible cost allocation 
plans was adopted . . . .” (Ante, at 290.) But to argue 
that the union does not care from what source the PMA 
gets the money for the fund is both questionable 26 and 
irrelevant, for such an approach ignores the fact that 
there are two parties to a collective bargaining agreement. 
The PMA members do care how they will be assessed 
$27,500,000 for a fund dedicated to the benefit of their 
employees. The Meeh Fund was the key provision 
in the agreement, and without it there may well have 
been no agreement at all. The parties should not be 
expected to wait to settle their differences while the 
FMC decides under § 15 whether the employers’ funding 
plan is in the public interest. Speedy resolution of labor 
disputes by collective bargaining has been the consistent 
federal policy.

The Solicitor General would have us atomize the col-
lective bargaining agreement and treat the schedule of 
charges that create the fund as a mere “side agreement.” 
But without the so-called “side agreement” there would 
have been no collective bargaining agreement. And it 
must be remembered that § 15, if applicable, requires that 
an agreement be filed “immediately with the Commis-
sion.” What would have to be filed is the entire agree-
ment, not merely the proviso to which petitioner now 
objects. The Commission then must give notice and a 
hearing and “disapprove, cancel or modify” the agree-
ment. Which persons would be entitled to participate 
in the hearing presents an initial problem.27 Thereafter, 
what provisions would become the target in the hearing

26 See n. 24, supra.
27 See FMC Rule 5(1), 46 CFR §502.72 (petitions for inter-

vention in FMC proceedings). See also FMC Rule 10 (c), 46 
CFR § 502.143 (notice of hearings).
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is conjectural. The target might be small or large. 
But certainly no collective bargaining agreement could 
become operative until its underpinning—the fund— 
was thoroughly litigated. Meanwhile years might pass 
as the contest wound its way slowly through various 
tribunals and the labor problems continued to fester.

This is what my Brother Harlan  overlooks when he 
suggests that advance approval of “labor-related agree-
ments” might be more desirable from the standpoint of 
facilitating collective bargaining than leaving open the 
question whether the agreement, or parts of it, would 
be subject to the antitrust laws. Presumably, he means 
that legal uncertainty concerning the possible vulner-
ability of certain provisions of an agreement to attack 
under the antitrust laws might stall negotiations or lead 
some association members to decline to cooperate in 
carrying out the agreement, fearing a treble-damage 
action. To be sure, the parties to a collective bargain-
ing pact must frame their agreement to fit within the 
standards of the antitrust laws or any other governing 
statutes. But without a requirement of advance ap-
proval of the terms of the agreement, they remain free to 
bargain speedily. Frustration of the collective bargain-
ing process comes not so much from the possibility that 
one or more provisions in a collective bargaining pact 
might be found illegal at some future date under the anti-
trust laws, or other statutes such as §§ 16 and 17 of the 
Shipping Act, but rather from the undue and possibly 
lengthy freezing or stultification of solutions to trouble-
some labor problems while an intimate part of the pro-
posed agreement is sent to the FMC for approval.

With all respect, the Court’s approach in requiring the 
funding plan to be submitted to the FMC for approval 
under § 15 of the Shipping Act will frustrate legitimate 
and speedy collective bargaining in the maritime indus-
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try. Neither the Court nor my Brother Harlan  is able 
to refer to any legislative history which indicates that 
Congress considered the Shipping Act to require the filing 
of labor agreements or provisions of those agreements 
under § 15.28 The Court instead takes the approach that 
the Shipping Act provisions were purposely drawn broad 
enough to encompass association agreements which have 
more than a de minimis effect on commerce. This ra-
tionale would require the filing of any collective bargain-
ing provision agreed to by PMA members that raised 
labor costs beyond the point at which PMA members 
could be expected to absorb those costs without raising 
prices or charges.

The Court may well mean, as my Brother Harlan  
suggests, that the “obligation to collect the Meeh Fund,” 
contained in the collective bargaining agreement, is not 
to be examined by the Commission on remand, but rather 
the question is to be limited to the “propriety of the 
choice of the route to that objective.” But that misses 
the mark. My point is that the latter question is as 
much a part of the bargaining process as the former. 
Commission control over either question runs substantial 
risk of frustrating agreement by the parties on both 
issues, not to mention other matters in the collective 
bargaining pact. For example, if an allocation formula 
satisfactory to PMA members and to the Commission 
could not be devised, the fund might never be estab-
lished, requiring perhaps other changes in the agreement, 
such as higher wages or continuance of some or all of the 
restrictive work rules.

If the present practice is an abuse, there is an existing 
remedy. This agreement between employers could of

28 Indeed, the legislative history would appear to be to the con-
trary. See n. 9, supra.
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course be challenged in the courts as violative of the 
antitrust laws.29 Moreover, §§16 and 17 of the Ship-
ping Act afford protection to foreign commerce in cases of 
undue discrimination or unreasonable practices affecting 
that commerce. While I cannot say that the Commis-
sion erred in finding no violation of § 16, I concur in a re-
mand to the Commission for further findings under § 17.30

29 The circumstance that the funding plan originated in collective 
bargaining and was a part of a collective bargaining agreement 
would not automatically create an exemption from the antitrust 
laws. See Mine Workers v. Pennington, 381 U. S. 657; Meat Cut-
ters v. Jewel Tea, 381 U. S. 676; Allen Bradley Co. v. Union, 325 
U. S. 797.

30 The Commission held under § 16 that that section is violated 
only if there is discrimination between competitors, which was not 
the situation here because the marine terminal companies have 
imposed no higher charges on Volkswagens than on other automo-
biles. Although such an interpretation is supported by the con-
struction placed on §3(1) of the Interstate Commerce Act, 49 
U. S. C. §3(1), United States v. Great Northern R. Co., 301 
I. C. C. 21, 26-27, on which § 16 of the Shipping Act is modeled, 
United States Nav. Co. v. Cunard S. S. Co., 284 U. S. 474, 480-481, 
it has been suggested that the Commission has undermined its own 
rule by not requiring a competitive relationship in cases not involv-
ing freight rates: investigation of Free Time Practices—Port of San 
Diego, 9 F. M. C. 525 (1966) (port free time); New York Foreign 
Freight Forwarders and Brokers Assn. n . FMC, 337 F. 2d 289 
(C. A. 2d Cir. 1964), cert, denied, 380 U. S. 910 (billing methods 
of freight forwarders); Swift & Co. v. Gulf & South Atlantic Havana 
Conference, 6 F. M. B. 215 (1961) (route restrictions); Storage 
Practices at Longview, Washington, 6 F. M. B. 178 (1960) (storage 
charges). Moreover, it is argued that the competitive relationship 
test employed by the ICC under § 3 (1) of the Interstate Commerce 
Act is not “an indispensable element in a situation of undue preju-
dice and preference . . . .” Joseph A. Goddard Realty Co. v. New 
York, C. & St. L. R. Co., 229 I. C. C. 497, 501. The Maritime 
Commission’s refusal to require a competitive relationship in certain 
cases, however, has diluted that principle only in those situations in 
which there are services that are not dependent upon the nature of 
the cargo and the various charges therefor. In the instant case, how-
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If the finding is for petitioner, there may be an incidental 
and after-the-fact effect on the provisions of the col-
lective bargaining agreement. But it will not produce

ever, there are different charges levied depending upon the nature 
of the cargo involved. Petitioner conceded before the Hearing Ex-
aminer that “[w]e do not claim that the measurement formula 
‘regardless of how manifested’ subjects Volkswagen automobiles to 
‘prejudice or disadvantage’ as compared to other automobiles, and 
we admit that there is no other cargo classification in competition 
with automobiles.” The competitive relationship rule has been 
applied consistently by the Commission in appropriate circum-
stances. The same rule has also been used by the ICC. Since I 
cannot say in the circumstances of this case that the requirement 
of a competitive relationship is unreasonable or inconsistent with 
the provisions of the Shipping Act, I would defer to the Commis-
sion’s expertise. Consolo v. FMC, 383 U. S. 607.

With respect to § 17, the Commission expressly noted that (1) the 
measurement basis for assessing automobiles resulted in an assess-
ment almost 10 times greater than a weight basis ($2.35 per vehicle 
as against approximately $0.25); (2) that although other cargo was 
assessed as manifested, vehicles were always assessed on a measure-
ment basis; and (3) while automobile cargo would probably receive 
only general benefits from the mechanization plan (such as freedom 
from strikes and slowdowns), such cargo, unlike some other cargo, 
was unlikely to benefit from technological improvements in loading 
and unloading. Yet, the Commission held that the difference in 
treatment was not unreasonable because although automobile cargo 
may not have benefited as much as other cargo, it did receive “sub-
stantial benefits” from the mechanization agreement. As the 
Court holds, however, such a standard, which focuses on only the 
benefits received, represents too narrow a view of § 17. What 
petitioner is contesting essentially is PMA’s decision to adopt as 
the revenue ton for automobiles not a weight ton (2,000 pounds) 
but a measurement ton expressed in volumetric terms (40 cubic 
feet/ton). Since the average Volkswagen weighs only 1,800 pounds, 
but measures about 8.7 tons on a volume basis, it is being assessed 
$2.35 compared with the $0.25 it would otherwise have to pay 
on the basis of a weight-ton measurement. It is argued that this 
exaction is grossly disproportionate in light of the limited bene-
fits which petitioner could expect to receive from the mechanization 
agreement as compared with those which other shippers could antici-
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the paralyzing effect which will follow when prior ap-
proval is required. The application of §§16 and 17 in 
particular instances can indeed realistically be compared 
with enforcement of federal antitrust laws directed 
against specific practices.

pate. To focus an inquiry solely on the benefits received may 
obscure the disparity between the charges ultimately falling upon 
petitioner and those exacted from other shippers. The Commission 
should compare the benefits received with the charges imposed on 
petitioner’s cargo and with those levied upon other cargo, which 
receives substantially similar benefits, before the question of reason-
ableness can be resolved. This determination is for the Commission 
to make in the first instance.
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NORFOLK & WESTERN RAILWAY CO. et  al . v . 
MISSOURI STATE TAX COMMISSION et  al .

APPEAL FROM THE SUPREME COURT OF MISSOURI.

No. 324. Argued January 25, 1968.—Decided March 11, 1968.

Appellant N & W, a predominantly coal-carrying railroad with 
operations centered in the eastern part of the country and which 
owned no fixed property and only minimal rolling stock in Mis-
souri, leased the property of the Wabash Railroad and became 
obligated to pay 1965 taxes on fixed property and rolling stock 
located in Missouri. A state statute prescribes a formula for deter-
mining the amount of rolling stock of an interstate railroad that 
Missouri shall assess for purposes of ad valorem taxation. The 
statute apportions to Missouri a part of the entire value of all roll-
ing stock of an interstate railroad on the ratio of miles operated in 
Missouri to the railroad’s total road mileage. Applying that 
formula, which resulted in the postulation that N & W’s rolling 
stock in Missouri constituted 8.2824% of its total rolling stock, 
the Missouri Tax Commission put N & W’s rolling stock assess-
ment at $19,981,757. N & W challenged the assessment, which 
it showed was more than 2^ times the value of N & W’s rolling 
stock in the State on tax day and more than twice Wabash’s assess-
ment for practically the same property in the previous year. 
Neither N & W’s rolling stock in Missouri (about 2.71% of 
N & W’s total rolling stock by number of units and 3.16% by 
value), the overwhelming amount of which had been leased from 
Wabash, nor the Missouri operations of N & W and Wabash had 
materially increased in the intervening period. N & W’s coal 
operations require a great deal of specialized equipment, scarcely 
any of which enters Missouri, and traffic density on Missouri 
tracks is but 54% of traffic density on the N & W system as a 
whole. The Tax Commission’s assessment against N & W was 
affirmed on appeal. The Missouri Supreme Court held that use 
of the mileage formula could be justified on the theory that the 
rolling stock regularly employed in one State has an “enhanced 
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value” when connected to “an integrated operational whole.” 
Held:

1. Application of the mileage formula resulted in an assessment 
which on the record in this case went far beyond the value of 
appellants’ rolling stock in Missouri and violated the Due Process 
and Commerce Clauses. Pp. 323-329.

(a) A State may impose a property tax upon its fair share 
of an interstate transportation enterprise, including a portion of 
the enterprise’s intangible value. Pp. 323-324.

(b) Though a State has considerable latitude in devising 
formulas to measure tangible property within its borders, it is 
not entitled to tax tangible or intangible property unconnected 
with the State. Pp. 324-325.

(c) Appellants’ evidence satisfied the burden which rests on 
a railroad attacking a mileage formula of showing that the formula 
reached assets outside the State, and Missouri has not countered 
such evidence here. Pp. 326-327.

(d) Though this Court’s decisions recognize the practical 
difficulties in applying a mileage formula, they forbid an un-
explained discrepancy as gross as that here revealed. P. 327.

(e) The record is totally barren of evidence relating to the 
enhanced value of property in Missouri by reason of the in-
corporation of such property into the entire N & W system. 
Pp. 327-329.

2. The Missouri Supreme Court may remand the case to the 
appropriate tribunal to reopen the record for additional evidence 
supporting the assessment. P. 330.

426 S. W. 2d 362, vacated and remanded.

William H. Allen argued the cause for appellants. 
With him on the briefs were Charles L. Bacon, Frederick 
Beihl, James E. Carr, Melvin J. Strouse and Christopher 
S. Bond.

William A. Peterson, Assistant Attorney General of 
Missouri, argued the cause for appellees. With him 
on the brief were Norman H. Anderson, Attorney Gen-
eral, Thomas J. Downey, First Assistant Attorney Gen-
eral, and Walter W. Nowotny, Jr., Assistant Attorney 
General.
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Mr . Justi ce  Fortas  delivered the opinion of the Court.
This case brings before us, once again, troublesome 

problems arising from state taxation of an interstate 
commercial enterprise. At issue is a tax assessment pur-
suant to a Missouri statute specifying the manner in 
which railroad rolling stock is to be assessed for the 
State’s ad valorem tax on that property.1

In 1964 the Norfolk & Western Railway Co. (N & W), 
a Virginia corporation with interstate rail operations, 
leased all of the property of appellant Wabash Railroad 
Company. The Wabash owned substantial fixed prop-
erty and rolling stock, and did substantial business in 
Missouri as well as in other States. Prior to the lease, 
N & W owned no fixed property and only a minimal 
amount of rolling stock in Missouri. N & W is primarily 
a coal-carrying railroad. Much of its equipment and 
all of its specialized coal-carrying equipment are gen-
erally located in the coal regions of Virginia, West Vir-
ginia, and Kentucky, and along the coal-ferrying routes 
from those regions to the eastern seaboard and the Great 
Lakes. Scarcely any of the specialized equipment ever 
enters Missouri. According to appellants, the Wabash 
property in Missouri was leased by N & W in order to 
diversify its business, not to provide the opportunity for 
an integrated through movement of traffic.

By the terms of the lease, the N & W became obligated 
to pay the 1965 taxes on the property of the Wabash in 
Missouri and elsewhere.2 Upon receiving notice of the

1The tax in question applies to ‘•'all real property . . . [and] 
tangible personal property . . . owned, hired or leased by any rail-
road company ... in this state.” Intangible personal property is 
explicitly exempted from this tax. Mo. Rev. Stat. § 151.010 (1959).

2 As of January 1, 1966, the N & W purchased the Wabash rolling 
stock that it had previously leased, while continuing to lease Wabash 
fixed property. This change in the relationship between N & W 
and the Wabash has no effect on the issues presented to us. Our
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1965 assessment from the appellee Missouri Tax Com-
mission, the N & W filed a request for an adjustment 
and hearing before the Commission. The hearing was 
held, and the Commission sustained its assessment 
against the taxpayer’s challenge. On judicial review, 
the Commission’s decision was affirmed without opinion 
by the Circuit Court of Cole County, and then by the 
Supreme Court of Missouri. Appellants filed an appeal 
in this Court, contending that the assessment in effect 
reached property not located in Missouri and thus vio-
lated the Due Process Clause and the Commerce Clause 
of the United States Constitution. We noted probable 
jurisdiction. 389 U. S. 810 (1967).

I.
The Missouri property taxable to the N & W was 

assessed by the State Tax Commission at $31,298,939. 
Of this sum, $12,177,597 relates to fixed property within 
the State, an assessment that is not challenged by appel-
lants. Their attack is aimed only at that portion of the 
assessment relating to rolling stock, $19,981,757.3

With respect to the assessment of rolling stock, the 
Commission used the familiar mileage formula author-
ized by the Missouri statute. In relevant part, this 
provides (§ 151.060 subd. 3):

. when any railroad shall extend beyond the 
limits of this state and into another state in which 
a tax is levied and paid on the rolling stock of such 
road, then the said commission shall assess, equalize 

analysis would apply both before and after the purchase of the 
Wabash rolling stock.

3 The Commission deducted from the sum of these two figures 
$860,415, representing an “economic factor” which is allowed to all 
railroads in varying amounts. Exactly the same deduction had 
been allowed the Wabash in each of the three preceding years.
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and adjust only such proportion of the total value 
of all the rolling stock of such railroad company as 
the number of miles of such road in this state bears 
to the total length of the road as owned or controlled 
by such company.”

The Commission arrived at the assessment of rolling 
stock by first determining the value of all rolling stock, 
regardless of where located, owned or leased by the 
N & W as of the tax day, January 1, 1965. Value was 
ascertained by totaling the original cost, less accrued 
depreciation at 5% a year up to 75% of cost, of each 
locomotive, car, and other piece of mobile equipment. 
To the total value, $513,309,877, was applied an “equaliz-
ing factor” of 47%, employed in assessing all railroad 
property in an attempt to bring such assessments down 
to the level of other property assessments in Missouri. 
The Commission next found that 8.2824% of all the main 
and branch line road (excluding secondary and side 
tracks) owned, leased, or controlled by the N & W was 
situated in Missouri. This percentage was applied to 
the equalized value of all N & W rolling stock, and the 
resulting figure was $19,981,757.

There is no suggestion in this case that the Commis-
sion failed to follow the literal command of the statute. 
The problem arises because of appellants’ contention 
that, in mechanically applying the statutory formula, the 
Commission here arrived at an unconscionable and un-
constitutional result. It is their submission that the 
assessment was so far out of line with the actual facts of 
record with respect to the value of taxable rolling stock 
in the State as to amount to an unconstitutional attempt 
to exercise state taxing power on out-of-state property.

Appellants submitted evidence based upon an inven-
tory of all N & W rolling stock that was actually in 
Missouri on tax day. The equalized value of this rolling
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stock, calculated on the same cost-less-depreciation 
basis employed by the Commission, was approximately 
$7,600,000, as compared with the assessed value of 
$19,981,000. Appellants also submitted evidence to 
show that the tax-day inventory was not unusual. The 
evidence showed that, both before and in the months 
immediately after the Wabash lease, the equalized value 
of the N & W rolling stock actually in Missouri never 
ranged far above the $7,600,000 figure. In the preceding 
year, 1964, the rolling stock assessment against the 
Wabash was only $9,177,683, and appellants demon-
strated that neither the amount of rolling stock in Mis-
souri nor the Missouri operations of the N & W and Wa-
bash had materially increased in the intervening period.4 
The assessment of the fixed properties (for which no 
mileage formula was applied) hardly increased between 
1964 and 1965. In 1964, prior to the lease, the fixed 
properties in Missouri were assessed at $12,092,594; in 
1965, after the lease, the assessment was $12,177,597.

The Supreme Court of Missouri concluded that the 
result reached by the Commission was justifiable. It 
pointed out that the statutory method used by the Com-
mission proceeds on the assumption that “rolling stock 
is substantially evenly divided throughout the railroad’s 
entire system, and the percentage of all units which are 
located in Missouri at any given time, or for any given 
period of time, will be substantially the same as the per-
centage of all the miles of road of the railroad located in 
Missouri.” It then held that the evaluation found by the 
Commission could be justified on the theory of “enhance-

4 Appellants further argue that the arbitrariness of the result 
reached here is shown by the fact that if the rolling stock in 
Missouri had been taxable to the Wabash in 1965, rather than to 
N & W, the application of the formula to the same rolling stock 
would have resulted in an assessment of little more than half of 
that which was actually levied ($10,103,340).
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ment,” although the Commission had not referred to that 
principle. The court described the theory as follows:

“The theory underlying such method of assessment 
is that rolling stock regularly employed in one state 
has an enhanced or augmented value when it is con-
nected to, and because of its connection with, an 
integrated operational whole and may, therefore, be 
taxed according to its value ‘as part of the system, 
although the other parts be outside the State;—in 
other words, the tax may be made to cover the en-
hanced value which comes to the property in the 
State through its organic relation to the system.’ 
Pullman Co. v. Richardson, 261 U. S. 330, 338.”

The court correctly noted, however, that “even if the 
validity of such methods be conceded, the results, to be 
valid, must be free of excessiveness and discrimination.” 
It concluded that in the present case, the result reached 
by the Commission was justifiable. We disagree. In 
our opinion, the assessment violates the Due Process and 
Commerce Clauses of the Constitution.

II.
Established principles are not lacking in this much 

discussed area of the law. It is of course settled that a 
State may impose a property tax upon its fair share of 
an interstate transportation enterprise. Marye n . Balti-
more & Ohio R. Co., 127 U. S. 117, 123-124 (1888) ; 
Pullman’s Palace Car Co. v. Pennsylvania, 141 U. S. 18 
(1891); Ott v. Mississippi Valley Barge Line Co., 336 
U. S. 169 (1949); Braniff Airways, Inc. v. Nebraska State 
Board of Equalization and Assessment, 347 U. S. 590 
(1954). That fair share may be regarded as the value, 
appropriately ascertained, of tangible assets permanently 
or habitually employed in the taxing State, including a 
portion of the intangible, or “going-concern,” value of
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the enterprise. Railway Express Agency v. Virginia, 347 
U. S. 359, 364 (1954); Cudahy Packing Co. n . Minnesota, 
246 U. S. 450, 455 (1918); Adams Express Co. v. Ohio 
State Auditor, 166 U. S. 185, 218-225 (1897). The value 
may be ascertained by reference to the total system of 
which the intrastate assets are a part. As the Court has 
stated the rule, “the tax may be made to cover the en-
hanced value which comes to the [tangible] property in 
the State through its organic relation to the [interstate] 
system.” Pullman Co. v. Richardson, 261 U. S. 330, 
338 (1923). Going-concern value, of course, is an elusive 
concept not susceptible of exact measurement. Rowley 
v. Chicago & N. W. R. Co., 293 U. S. 102, 109 (1934) ; 
Nashville, C. & St. L. R. Co. v. Browning, 310 U. S. 362, 
365-366 (1940). As a consequence, the States have been 
permitted considerable latitude in devising formulas to 
measure the value of tangible property located within 
their borders. Union Tank Line Co. n . Wright, 249 U. S. 
275, 282 (1919). Such formulas usually involve a deter-
mination of the percentage of the taxpayer’s tangible 
assets situated in the taxing State and the application 
of this percentage to a figure representing the total going-
concern value of the enterprise. See, e. g., Rowley v. 
Chicago & N. W. R. Co., 293 U. S. 102 (1934); Pitts-
burgh, C., C. & St. L. R. Co. v. Backus, 154 U. S. 421 
(1894). A number of such formulas have been sustained 
by the Court, even though it could not be demonstrated 
that the results they yielded were precise evaluations of 
assets located within the taxing State. See, e. g., Nash-
ville, C. & St. L. R. Co. v. Browning, 310 U. S. 362, 
365-366 (1940).

On the other hand, the Court has insisted for many 
years that a State is not entitled to tax tangible or 
intangible property that is unconnected with the State. 
The Delaware Railroad Tax, 18 Wall. 206, 229 (1874); 
Fargo v. Hart, 193 U. S. 490, 499 (1904). In some cases
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the Court has concluded that States have, in fact, cast 
their tax burden upon property located beyond their bor-
ders. Fargo v. Hart, 193 U. S. 490, 499-503 (1904); 
Union Tank Line Co. v. Wright, 249 U. S. 275, 283-286 
(1919); Wallace v. Hines, 253 U. S. 66, 69-70 (1920); 
Southern R. Co. v. Kentucky, 274 U. S. 76, 81-84 (1927). 
The taxation of property not located in the taxing State is 
constitutionally invalid, both because it imposes an ille-
gitimate restraint on interstate commerce and because 
it denies to the taxpayer the process that is his due.5 
A State will not be permitted, under the shelter of an 
imprecise allocation formula or by ignoring the peculiar-
ities of a given enterprise, to “project the taxing power 
of the state plainly beyond its borders.” Nashville, 
C. & St. L. R. Co. v. Browning, 310 U. S. 362, 365 (1940). 
Any formula used must bear a rational relationship, both 
on its face and in its application, to property values con-
nected with the taxing State. Fargo v. Hart, 193 U. S. 
490, 499-500 (1904).6

5 We have said: “The problem under the Commerce Clause is to 
determine 'what portion of an interstate organism may appropri-
ately be attributed to each of the various states in which it functions.’ 
Nashville, C. & St. L. R. Co. v. Browning, 310 U. S. 362, 365. So 
far as due process is concerned the only question is whether the tax 
in practical operation has relation to opportunities, benefits, or pro-
tection conferred or afforded by the taxing State. See Wisconsin v. 
J. C. Penney Co., 311 U. S. 435, 444. Those requirements are satis-
fied if the tax is fairly apportioned to the commerce carried on within 
the State.” Ott v. Mississippi Valley Barge Line Co., 336 U. S. 169, 
174 (1949). Neither appellants nor appellees contend that these two 
analyses bear different implications insofar as our present case is 
concerned.

6 As the Court stated in Wallace v. Hines, 253 U. S., at 69: 
“The only reason for allowing a State to look beyond its borders 
when it taxes the property of foreign corporations is that it may 
get the true value of the things within it, when they are part of 
an organic system of wide extent, that gives them a value above 
what they otherwise would possess. The purpose is not ... to 
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III.
Applying these principles to the facts of the case now 

before us, we conclude that Missouri’s assessment of 
N & W’s rolling stock cannot be sustained. This Court 
has, in various contexts, permitted mileage formulas as 
a basis for taxation. See, e. g., Pittsburgh, C., C. & St. 
L. R. Co. n . Backus, 154 U. S. 421 (1894). A railroad 
challenging the result reached by the application of such 
a formula has a heavy burden. See Butler Brothers v. 
McColgan, 315 U. S. 501, 507 (1942); Norfolk & Western 
R. Co. v. North Carolina, 297 U. S. 682, 688 (1936). It 
is confronted by the vastness of the State’s taxing power 
and the latitude that the exercise of that power must be 
given before it encounters constitutional restraints. Its 
task is to show that application of the mileage method in 
its case has resulted in such gross overreaching, beyond 
the values represented by the intrastate assets purported 
to be taxed, as to violate the Due Process and Commerce 
Clauses of the Constitution. Cf. Capitol Greyhound 
Lines v. Brice, 339 U. S. 542, 547 (1950). But here the 
appellants have borne that burden, and the State has 
made no effort to offset the convincing case that they 
have made.

Here, the record shows that rigid application of the 
mileage formula led to a grossly distorted result. The 
rolling stock in Missouri was assessed to N & W at 
$19,981,757. It was practically the same property that 
had been assessed the preceding year at $9,177,683 to 
the Wabash. Appellants introduced evidence of the 
results of an actual count of the rolling stock in Missouri.

open to taxation what is not within the State. Therefore no prop-
erty of ... an interstate road situated elsewhere can be taken into 
account unless it can be seen in some plain and fairly intelligible 
way that it adds to the value of the road and the rights exercised 
in the State.”
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On the basis of this actual count, the equalized assess-
ment would have been less than half of the value as-
sessed by the State Commission. The Commission’s 
mileage formula resulted in postulating that N & W’s 
rolling stock in Missouri constituted 8.2824% of its roll-
ing stock. But appellants showed that the rolling stock 
usually employed in the State comprised only about 
2.71% by number of units (and only 3.16% by cost-less- 
depreciation value) of the total N & W fleet.

Our decisions recognize the practical difficulties in-
volved and do not require any close correspondence be-
tween the result of computations using the mileage 
formula and the value of property actually located in the 
State, but our cases certainly forbid an unexplained dis-
crepancy as gross as that in this case.7 Such discrepancy 
certainly means that the impact of the state tax is not 
confined to intrastate property even within the broad 
tolerance permitted. The facts of life do not neatly 
lend themselves to the niceties of constitutionalism; 
but neither does the Constitution tolerate any result, 
however distorted, just because it is the product of a 
convenient mathematical formula which, in most situa-
tions, may produce a tolerable product.

The basic difficulty here is that the record is totally 
barren of any evidence relating to enhancement or to 
going-concern or intangible value, or to any other factor 
which might offset the devastating effect of the dem-
onstrated discrepancy. The Missouri Supreme Court 
attempted to justify the result by reference to “en-

7 “[I]f the ratio of the value of the property in [the State] to the 
value of the whole property of the company be less than that which 
the length of the road in [the State] bears to its entire length, . . . 
a tax imposed upon the property in [the State] according to the 
ratio of the length of its road to the length of the whole road must 
necessarily fall upon property out of the State.” The Delaware 
Railroad Tax, 18 Wall. 206, 230-231 (1874).
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hanced” value, but the Missouri Commission made no 
effort to show such value or to measure the extent to 
which it might be attributed to the rolling stock in the 
State. In fact, N & W showed that it is chiefly a 
coal-carrying railroad, 70% of whose 1964 revenue was 
derived from coal traffic. It demonstrated that its coal 
operations require a great deal of specialized equipment, 
scarcely any of which ever enters Missouri. It showed 
that traffic density on its Missouri tracks was only 54% 
of traffic density on the N & W system as a whole. 
Finally, it proved that the overwhelming majority of 
its rolling stock regularly present in Missouri was rolling 
stock it had leased from the Wabash. As long ago as 
Pittsburgh, C., C. & St. L. R. Co. v. Backus, 154 U. S. 421 
(1894), we indicated that an otherwise valid mileage 
formula might not be validly applied to ascertain the 
value of tangible assets within the taxing State in excep-
tional situations, for example, “where in certain localities 
the company is engaged in a particular kind of business 
requiring for sole use in such localities an extra amount 
of rolling stock.” Id., at 431.

The Missouri Supreme Court did not challenge the 
factual data submitted by the N & W. Its decision that 
these data did not place this case within the realm of 
“exceptional situations” recognized by this Court was 
apparently based on the conclusion that the lease trans-
action between Wabash and the N & W had increased 
the value of tangible assets formerly belonging to the 
two separate lines. This may be true, but it does not 
follow that the Constitution permits us, without evidence 
as to the amount of enhancement that may be assumed, 
to bridge the chasm between the formula and the facts 
of record. The difference between the assessed value 
and the actual value as shown by the evidence to which 
we have referred is too great to be explained by the mere 
assertion, without more, that it is due to an assumed and
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nonparticularized increase in intangible value. See 
Wallace v. Hines, 253 U. S. 66, 69 (1920).

As the Court recognized in Fargo v. Hart, 193 U. S. 
490, 499-500 (1904), care must be exercised lest the 
mileage formula

“be made a means of unlawfully taxing the privilege, 
or property outside the State, under the name of 
enhanced value or good will, if it is not closely con-
fined to its true meaning. So long as it fairly may 
be assumed that the different parts of a line are 
about equal in value a division by mileage is justi-
fiable. But it is recognized in the cases that if for 
instance a railroad company had terminals in one 
State equal in value to all the rest of the line 
through another, the latter State could not make use 
of the unity of the road to equalize the value of 
every mile. That would be taxing property outside 
of the State under a pretense.”

We repeat that it is not necessary that a State demon-
strate that its use of the mileage formula has resulted in 
an exact measure of value. But when a taxpayer comes 
forward with strong evidence tending to prove that the 
mileage formula will yield a grossly distorted result in 
its particular case, the State is obliged to counter that 
evidence or to make the accommodations necessary to 
assure that its taxing power is confined to its consti-
tutional limits. If it fails to do so and if the record 
shows that the taxpayer has sustained the burden of 
proof to show that the tax is so excessive as to burden 
interstate commerce, the taxpayer must prevail.

IV.
Accordingly, we conclude that, on the present record, 

Missouri has in this case exceeded the limits of her con-
stitutional power to tax, as defined by the Due Process



330 OCTOBER TERM, 1967.

Blac k , J., dissenting. 390 U. S.

and Commerce Clauses. It will be open to the Missouri 
Supreme Court, so far as our action today is concerned, 
to remand the case to the appropriate tribunal to reopen 
the record for additional evidence to support the assess-
ment. We vacate the judgment of the Supreme Court 
of Missouri and remand the cause to it for further pro-
ceedings not inconsistent with our decision.

Vacated and remanded.

Mr . Justi ce  Black , dissenting.
It is established law, as the Court apparently recog-

nizes in its opinion, that an interstate company challeng-
ing a state apportionment of the company’s property 
taxable in the State has the heavy burden of proving by 
“clear and cogent evidence” that the apportionment is 
grossly and flagrantly excessive. See, e. g., Railway 
Express Agency n . Virginia, 358 U. S. 434, 444, and cases 
cited. I agree with the Supreme Court of Missouri that 
appellant railroad failed to meet that burden and would 
therefore affirm its judgment. See its opinion at 426 
S. W. 2d 362.

It is true that most of the cars used in Missouri by 
N & W were owned by the Wabash Railroad and that 
before transfer to N & W they had been assessed at 
$9,177,683 as against the assessment here of $19,981,757. 
But this, of course, does not prove that the higher assess-
ment was too much. For, as the Supreme Court of 
Missouri pointed out, this Court has held that “a mere 
increase in the assessment does not prove that the last 
assessment is wrong. Something more is necessary before 
it can be adjudged that the assessment is illegal and 
excessive . . . Pittsburgh, C., C. & St. L. R. Co. v. 
Backus, 154 U. S. 421, 432. The court below held, and 
this Court agrees, that in pricing the value of the roll-
ing stock the Commission was authorized to consider
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intangible values, such as goodwill and values added 
because of the enhancement to the property in Missouri 
brought about by being merged into the entire N & W 
system. This consideration of enhanced value is not 
new (see, e. g., Pullman Co. v. Richardson, 261 U. S. 
330, 338), and, as the Court points out, it is because 
of this intangible factor of enhancement that States are 
allowed wide discretion in determining the value of 
tangible property located within their borders. Thus, 
mileage formulas, such as the one used here, have gen-
erally been upheld. As this Court said in Nashville, 
C. & St. L. R. Co. v. Browning, 310 U. S. 362, “In bas-
ing its apportionment on mileage, the Tennessee Com-
mission adopted a familiar and frequently sanctioned 
formula [cases cited].” 310 U. S., at 365. It has never 
been contended that mileage formulas are completely 
accurate, but because States must consider such intan-
gibles as enhancement value, these formulas are allowed 
except where the taxpayer can show, as the Court puts it, 
“that application of the mileage method in its case has 
resulted in such gross overreaching, beyond the values 
represented by the intrastate assets purported to be 
taxed, as to violate the Due Process and Commerce 
Clauses of the Constitution.” I do not believe that ap-
pellants have made such a showing here. The fatal flaw 
with the appellants’ case is that they have not proved that 
the tax is excessive when possible enhancement of value 
due to the merger is considered. The Court’s opinion 
admits as much when it says that “the record is totally 
barren of any evidence relating to enhancement or to 
going-concern or intangible value, or to any other fac-
tor .. . .” Where I differ with the Court is that I believe 
the burden of proof is on the railroad to show that the tax 
is excessive under all considerations rather than on the 
Commission to show sufficient enhancement of value to 
justify the tax.
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This Court has recognized before, and indeed the 
majority pays lip service to the fact today, that it is 
impossible for a State to develop tax statutes with 
mathematical perfection. Indeed, as was stated in Inter-
national Harvester Co. v. Evatt, 329 U. S. 416: “Unless 
a palpably disproportionate result comes from an appor-
tionment, a result which makes it patent that the tax 
is levied upon interstate commerce rather than upon an 
intrastate privilege, this Court has not been willing to 
nullify honest state efforts to make apportionments.” 
329 U. S., at 422-423. And the “burden is on the tax-
payer to make oppression manifest by clear and cogent 
evidence.” Norfolk & Western R. Co. v. North Carolina, 
297 U. S. 682, 688. Since appellants here did not prove 
that the enhanced value*  of the rolling stock was less 
than the tax assessment, or that the State was imposing 
on N & W taxes that were exorbitant on the full value of 
all its property, cf. Capitol Greyhound Lines v. Brice, 339 
U. S. 542, I would affirm the decision of the Missouri 
Supreme Court.

*This is a familiar principle of valuation in such tax cases. See 
Fargo v. Hart, 193 U. S. 490, 499; Galveston, H. & S. A. R. Co. v. 
Texas, 210 U. S. 217, 225; United States Express Co. n . Minnesota, 
223 U. S. 335, 347; Union Tank Line Co. v. Wright, 249 U. S. 
275, 282.
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LEE, COMMISSIONER OF CORRECTIONS OF 
ALABAMA, et  al . v . WASHINGTON et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE MIDDLE DISTRICT OF ALABAMA.

No. 75. Argued November 7, 1967.—Decided March 11, 1968.

A three-judge District Court declared Alabama statutes requiring 
racial segregation in prisons unconstitutional and established a 
schedule for desegregation. The State’s challenges of the judg-
ment based on Fed. Rule Civ. Proc. 23 (relating to class actions), 
the claimed constitutionality of the statutes, and the failure to 
allow for necessary prison security and discipline, held to be 
without merit.

263 F. Supp. 327, affirmed.

Nicholas S. Hare, Special Assistant Attorney General 
of Alabama, argued the cause for appellants. With him 
on the briefs were MacDonald Gallion, Attorney General, 
Gordon Madison, Assistant Attorney General, and J. M. 
Breckenridge.

Charles Morgan, Jr., argued the cause for appellees. 
With him on the brief were Orzell Billingsley, Jr., and 
Melvin L. Wulf.

Per  Curiam .
This appeal challenges a decree of a three-judge 

District Court declaring that certain Alabama statutes 
violate the Fourteenth Amendment to the extent that 
they require segregation of the races in prisons and jails, 
and establishing a schedule for desegregation of these 
institutions. The State’s contentions that Rule 23 of 
the Federal Rules of Civil Procedure, which relates to 
class actions, was violated in this case and that the chal-
lenged statutes are not unconstitutional are without 
merit. The remaining contention of the State is that 
the specific orders directing desegregation of prisons and
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jails make no allowance for the necessities of prison 
security and discipline, but we do not so read the “Order, 
Judgment and Decree” of the District Court, which 
when read as a whole we find unexceptionable.

The judgment is affirmed.

Mr . Just ice  Black , Mr . Just ice  Harlan , and Mr . 
Justi ce  Stewart , concurring.

In joining the opinion of the Court, we wish to make 
explicit something that is left to be gathered only by 
implication from the Court’s opinion. This is that prison 
authorities have the right, acting in good faith and in 
particularized circumstances, to take into account racial 
tensions in maintaining security, discipline, and good 
order in prisons and jails. We are unwilling to assume 
that state or local prison authorities might mistakenly 
regard such an explicit pronouncement as evincing any 
dilution of this Court’s firm commitment to the Four-
teenth Amendment’s prohibition of racial discrimination.
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WALKER v. WAINWRIGHT, CORRECTIONS 
DIRECTOR.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT.

No. 786, Mise. Decided March 11, 1968.

Petitioner, under life sentence for murder, was later sentenced to 
five years for assault, to commence when he had completed the 
murder sentence. Petitioner challenged the murder conviction 
on constitutional grounds, but the District Court denied a writ 
of habeas corpus on the sole ground that, in view of the sentence 
for assault, a favorable decision would not result in the petitioner’s 
immediate release from prison, and that the court was therefore 
powerless to consider his claims. The Court of Appeals rejected 
his application for a certificate of probable cause. Held: What-
ever its other functions, the writ of habeas corpus is available to 
test the legality of a prisoner’s current detention, and it is imma-
terial that another prison term might await him if he should 
establish the unconstitutionality of his present imprisonment.

Certiorari granted; reversed and remanded.

Per  Curiam .
On September 30, 1960, the petitioner was convicted 

of first degree murder and was sentenced to life imprison-
ment. On May 25, 1965, he was found guilty of aggra-
vated assault and was sentenced to five years in the 
state penitentiary, to commence when he had completed 
serving the sentence for murder.

Having attempted without success to challenge his 
murder conviction on federal constitutional grounds in 
the state courts, the petitioner sought a writ of habeas 
corpus in the United States District Court for the South-
ern District of Florida. He contended that he had been 
deprived of counsel at his preliminary hearing, that a 
coerced confession had been used against him at trial, 
and that he had been denied the right to an effective 
appeal.
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The District Court observed that, even if the peti-
tioner’s contentions were accepted and his murder con-
viction reversed, he would still face a five-year prison 
term for aggravated assault. Because a favorable deci-
sion on the murder conviction would not result in the 
petitioner’s immediate release from prison, the District 
Court thought itself powerless to consider the merits of 
his claims and therefore denied his habeas corpus peti-
tion without further consideration. In short, the District 
Court held that the petitioner could not challenge his 
life sentence until after he had served it. The United 
States Court of Appeals for the Fifth Circuit summarily 
rejected the petitioner’s application for a certificate of 
probable cause, and he then sought review in this Court.

In reaching its conclusion, the District Court relied 
upon McNally v. Hill, 293 U. S. 131, for the broad 
proposition that the “Writ of Habeas Corpus may not be 
used as a means of securing judicial decision of a question 
which, even if determined in the prisoner’s favor, could 
not result in his immediate release.” The McNally 
decision, however, held only that a prisoner cannot em-
ploy federal habeas corpus to attack a “sentence which 
[he] has not begun to serve.” 293 U. S., at 138. Here 
the District Court has turned that doctrine inside out 
by telling the petitioner that he cannot attack the life 
sentence he has begun to serve—until after he has fin-
ished serving it. We need not consider the continued 
vitality of the McNally holding in this case, for neither 
McNally nor anything else in our jurisprudence can sup-
port the extraordinary predicament in which the District 
Court has placed this petitioner.

Whatever its other functions, the great and central 
office of the writ of habeas corpus is to test the legality 
of a prisoner’s current detention. The petitioner is now 
serving a life sentence imposed pursuant to a convic-
tion for murder. If, as he contends, that conviction
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was obtained in violation of the Constitution, then his 
confinement is unlawful. It is immaterial that another 
prison term might still await him even if he should suc-
cessfully establish the unconstitutionality of his present 
imprisonment.

The motion for leave to proceed in forma pauperis and 
the petition for certiorari are granted, the judgment is 
reversed, and the case is remanded to the District Court 
for further proceedings consistent with this opinion.

It is so ordered.
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LOOKRETIS v. UNITED STATES.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT.

No. 913. Decided March 11, 1968.

Certiorari granted; 385 F. 2d 487, vacated and remanded.

Maurice J. Walsh for petitioner.
Solicitor General Griswold for the United States.

Per  Curiam .
The petition for a writ of certiorari is granted, the 

judgment is vacated, and the case is remanded for further 
consideration in the light of Chapman v. California, 386 
U. S. 18, and Marchetti v. United States, ante, p. 39.

Mr . Justi ce  White  is of the opinion that the petition 
for a writ of certiorari should be denied.

HETTLEMAN et  al . v . CHICAGO LAW 
INSTITUTE et  al .

APPEAL FROM THE SUPREME COURT OF ILLINOIS.

No. 961. Decided March 11, 1968.

Appeal dismissed and certiorari denied.

Julius L. Sherwin for appellants.
William G. Clark, Attorney General of Illinois, John J. 

O’Toole, Assistant Attorney General, John J. Stamos, 
Edward J. Hladis and Ronald Butler for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.
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WISEMAN, DIRECTOR OF INTERNAL REVENUE 
FOR THE DISTRICT OF OKLAHOMA v.

BARBY et  ux.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE TENTH CIRCUIT.

No. 871. Decided March 11, 1968.

Certiorari granted; 380 F. 2d 121, reversed.

Solicitor General Griswold, Assistant Attorney Gen-
eral Rogovin, Harris Weinstein and Grant W. Wiprud for 
petitioner.

John K. Speck for respondents.

Per  Curiam .
The petition for a writ of certiorari is granted and the 

judgment is reversed. Commissioner v. P. G. Lake, Inc., 
356 U. S. 260.

Mr . Just ice  Stewart  and Mr . Justice  White  are 
of the opinion that the petition for a writ of certiorari 
should be granted and the case set down for oral 
argument.

Mr . Justi ce  Douglas  is of the opinion that the peti-
tion for a writ of certiorari should be denied.
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FELTON et  al . v. CITY OF PENSACOLA.

ON PETITION FOR WRIT OF CERTIORARI TO THE DISTRICT 
COURT OF APPEAL OF FLORIDA, FIRST DISTRICT.

No. 934. Decided March 11, 1968.

Certiorari granted; 200 So. 2d 842, reversed.

Stanley Fleishman, Sam Rosenwein and Hugh W. 
Gibert for petitioners.

Dave Caton for respondent.

Per  Curiam .
The petition for a writ of certiorari is granted and the 

judgment of the District Court of Appeal of Florida, 
First District, is reversed. Redrup v. New York, 386 
U. S. 767.

The  Chief  Justice  would grant the petition and 
reverse because of the failure of the trial court to adhere 
to the standard for judging obscenity announced in 
Roth v. United States, 354 U. S. 476.

Mr . Justice  Harlan  would affirm the judgment of the 
state court upon the premises stated in his separate 
opinion in Roth v. United States, 354 U. S. 476, 496, and 
his dissenting opinion in Memoirs n . Massachusetts, 383 
U. S. 413, 455.
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FEDERAL TRADE COMMISSION v. FRED 
MEYER, INC., et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT.

No. 27. Argued November 6, 1967.—Decided March 18, 1968.

The Federal Trade Commission (FTC) ruled that respondents, the 
corporate owner of a chain of supermarkets (Meyer) and two of 
its officers, had unlawfully induced suppliers to engage in dis-
criminatory pricing and sales promotion activities prohibited by 
§§ 2 (a) and 2 (d) of the Clayton Act, as amended by the 
Robinson-Patman Act. The FTC held that § 2 (d) prohibits a 
supplier from granting promotional allowances to a direct-buying 
retailer like Meyer, unless the allowances are also made available 
to wholesalers who purchase from the supplier and resell to 
the direct-buying retailer’s competitors. The Court of Appeals 
adopted respondents’ view that the statutory requirement of pro-
portional equality among “customers competing in the distribu-
tion” of products concerned competition at the same functional 
level of distribution, which did not include competition between 
direct-buying retailers and wholesalers, and that retailers com-
peting with Meyer were not customers of the suppliers but were 
customers of the wholesalers. The court set aside that portion 
of the FTC order which barred respondents from inducing sup-
pliers to grant them promotional allowances not available to 
“customers who resell to purchasers who compete with respond-
ents in the resale of such supplier’s products.” Held: On the 
facts of this case, § 2 (d) reaches only discrimination between 
customers competing for resales at the same functional level. 
Pp. 348-358.

(a) The Act does not mandate proportional equality between 
the direct-buying retailer, Meyer, and the wholesalers. Pp. 348- 
349, 355-357.

(b) “Customer” in § 2 (d) includes a retailer who buys through 
wholesalers and competes with a direct-buying retailer in the 
resale of the supplier’s products. Pp. 348-352.

(c) The FTC found that Meyer competed in the resale of 
certain suppliers’ products with other retailers in the area who
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purchased the products through wholesalers, and the Court of 
Appeals did not disturb this finding. P. 354.

(d) Since in this case the direct impact of the discriminatory 
promotional allowances is felt by the disfavored retailers, the 
most reasonable construction of § 2 (d) is one which places on 
the supplier the responsibility for making promotional allowances 
available to those resellers who compete directly with the favored 
buyer. P. 357.

(e) A supplier may, consistently with the other provisions of 
the antitrust laws, utilize his wholesalers to distribute payments 
or administer promotional programs, as long as the supplier 
assumes responsibility, under the FTC’s rules, for seeing that the 
allowances are made available to all who compete in the resale 
of his products. P. 358.

359 F. 2d 351, reversed in part and remanded.

Daniel M. Friedman argued the cause for petitioner. 
On the brief were Solicitor General Marshall, Assistant 
Attorney General Turner, Francis X. Beytagh, Jr., James 
Mcl. Henderson and E. K. Elkins.

Edward F. Howrey argued the cause for respondents. 
With him on the brief were Terrence C. Sheehy and 
George W. Mead.

Morris B. Abram filed a brief for the Atlantic Coast 
Independent Distributors Association, Inc., as amicus 
curiae, urging reversal.

Gilbert H. Weil filed a brief for Clairol Incorporated, 
as amicus curiae, urging affirmance.

Mr . Chief  Justi ce  Warren  delivered the opinion of 
the Court.

The Federal Trade Commission, after extensive pro-
ceedings, ruled that respondents, the corporate owner of 
a chain of supermarkets and two of its officers, had un-
lawfully induced certain suppliers to engage in discrim-
inatory pricing and sales promotional activities prohib-
ited by §§ 2 (a) and 2 (d) of the Clayton Act, as amended
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by the Robinson-Patman Act.1 63 F. T. C.---- (1963). 
The Court of Appeals for the Ninth Circuit disagreed 
with the Commission’s construction of § 2 (d) and re-
versed in part its ruling that the section had been vio-
lated. 359 F. 2d 351 (1966). We granted certiorari, 
386 U. S. 907 (1967), because the case presents important 
questions concerning the scope of a key provision of the 
Robinson-Patman Act.

I.
Section 2 (d) makes it unlawful for a supplier in inter-

state commerce to grant advertising or other sales pro-
motional allowances to one “customer” who resells the 
supplier’s “products or commodities” unless the allow-
ances are “available on proportionally equal terms to all 
other customers competing in the distribution of such 
products or commodities.” 2 Although we have limited 
our review of this case to one aspect of the alleged § 2 (d)

*38 Stat. 730, as amended, 49 Stat. 1526, 1527, 15 U. S. C. 
§§ 13 (a), 13 (d). Section 2 (a) provides in pertinent part:

“[I]t shall be unlawful for any person engaged in commerce, in 
the course of such commerce, either directly or indirectly, to dis-
criminate in price between different purchasers of commodities of 
like grade and quality, . . . where the effect of such discrimination 
may be ... to injure, destroy, or prevent competition with any 
person who either grants or knowingly receives the benefit of such 
discrimination, or with customers of either of them: . . .”

Section 2 (d) provides in full:
“[I]t shall be unlawful for any person engaged in commerce to 

pay or contract for the payment of anything of value to or for 
the benefit of a customer of such person in the course of such 
commerce as compensation or in consideration for any services or 
facilities furnished by or through such customer in connection with 
the processing, handling, sale, or offering for sale of any products 
or commodities manufactured, sold, or offered for sale by such person, 
unless such payment or consideration is available on proportionally 
equal terms to all other customers competing in the distribution 
of such products or commodities.”

2 See n. 1, supra.
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violations,3 full understanding of the issues requires a 
brief exposition of the facts from which the Commission 
concluded that respondents had induced violations of 
both §§ 2 (a) and 2 (d). The relevant facts found by 
the Commission were not disturbed by the Court of 
Appeals.

Respondent Fred Meyer, Inc., operates a chain of 13 
supermarkets in the Portland, Oregon, area which engage 
in the retail sale of groceries, drugs, variety items, and a 
limited line of clothing. In 1957 Meyer’s sales exceeded 
840,000,000. According to its 1960 prospectus, it made 
one-fourth of the retail food sales in the Portland area 
and was the second largest seller of all goods in that 
area. Since 1936 Meyer has conducted annually a four- 
week promotional campaign in its stores based on the 
distribution of coupon books to consumers. The books 
usually contain 72 pages, each page featuring a single 
product being sold by Meyer at a reduced price. The 
consumer buys the book for the nominal sum of W and 
must surrender the appropriate coupon when making his 
purchase of goods. A coupon often represents a reduc-

3 The Commission and respondents filed separate petitions for 
certiorari to review different rulings of the Court of Appeals. Re-
spondents contended (1) that the Commission had failed to show 
that respondents’ inducement of §§ 2 (a) and 2 (d) violations had 
been knowing and (2) that the Commission’s order prohibiting 
future inducement of § 2 (d) violations was too broad. The Com-
mission’s petition raised the question “[w]hether a supplier’s grant-
ing to a retailer who buys directly from it promotional allowances 
that are not made available to a wholesaler who resells to retailers 
competing with the direct-buying retailer violates Section 2 (d) of 
the Robinson-Patman Act.” The Commission also presented an 
additional question which it sought to reserve only if respondents’ 
petition were granted. We denied respondents’ petition, 386 U. S. 
908 (1967), and specifically limited our review on the Commission’s 
petition to the issue of statutory interpretation therein presented. 
386 U. S. 907 (1967).
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tion of one-third or more from Meyer’s regular price for' 
the featured item, and the cover of the 1957 book stated 
that the use of all 72 coupons would result in total sav-
ings of more than $54. The promotional campaign is 
highly successful. Meyer sold 138,700 books in 1957 and 
121,270 in 1958. Aside from the nominal 100 paid by 
consumers for the coupon books, Meyer finances the pro-
motion by charging the supplier of each featured product 
a fee of at least $350 for each coupon-page advertising 
his product.4 Some participating suppliers further un-
derwrite the promotion by giving Meyer price reductions 
on its purchases of featured items, by replacing at no 
cost a percentage of the goods sold by Meyer during the 
campaign, or by redeeming coupons in cash at an agreed 
rate.

The Commission concluded that this promotional 
scheme, as conducted in the years 1956 through 1958, 
violated §§ 2 (d) and 2 (a) in the following respects: 
First, the $350 paid to Meyer by each of four suppliers 
participating in the campaigns represented promotional 
allowances paid in violation of § 2 (d) because similar 
allowances were not made available on proportionally 
equal terms to competing customers. Second, the addi-
tional value given Meyer by these suppliers in the form 
of discounts, free replacements of goods sold and coupon 
redemptions amounted to price discrimination prohibited 
by § 2 (a).5 The Commission held that by inducing the 
suppliers to discriminate in price, respondents had vio-

4 The Commission found that the total of $25,200 received by 
Meyer from 72 participating suppliers in each of the years 1956 and 
1957 more than covered Meyer’s cost of publishing, distributing, 
and publicizing the coupon books in those years. The Commission 
characterized as “clear profit” the $13,870 paid Meyer by consumer 
purchasers of the books in 1957.

5 See n. 1, supra.
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lated § 2 (f) of the Act,6 and that by inducing them to 
grant discriminatory promotional allowances, respond-
ents had engaged in an unfair method of competition in 
violation of § 5 (a) of the Federal Trade Commission 
Act.7

Both before the Commission and in the Court of 
Appeals, respondents argued that it was not established 
that two participating suppliers, Tri-Valley Packing 
Association and Idaho Canning Company, had violated 
§ 2 (d). Meyer purchased directly from both of these 
suppliers. Tri-Valley participated in the 1957 promo-
tion by paying Meyer 8350 for a coupon-page featuring 
Tri-Valley’s brand of canned peaches and by replacing 
in merchandise every third can sold by Meyer on the 
coupon’s offer of three cans for the price of two. Idaho 
Canning participated in the 1957 promotion on substan-
tially identical terms, except that the coupon-page it 
purchased offered three cans of corn for the price of two. 
The Commission found that two wholesalers, Hudson 
House and Wadhams & Co., both of which resold to 
Meyer’s retail competitors, had been disfavored in these 
transactions in that Hudson House had purchased canned 
peaches from Tri-Valley and both Hudson House and 
Wadhams had purchased canned corn from Idaho Can-

615 U. S. C. §13 (f):
“It shall be unlawful for any person engaged in commerce, in 

the course of such commerce, knowingly to induce or receive a dis-
crimination in price which is prohibited by this section.”

7 38 Stat. 719, as amended, 66 Stat. 632, 15 U. S. C. § 45 (a):
“(1) Unfair methods of competition in commerce, and unfair 

or deceptive acts or practices in commerce, are hereby declared 
unlawful.

“(6) The Commission is hereby empowered and directed to pre-
vent persons, partnerships, or corporations . . . from using unfair 
methods of competition in commerce and unfair or deceptive acts 
or practices in commerce.”
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ning, but neither of the two wholesalers had been ac-
corded promotional allowances comparable to those re-
ceived by Meyer. Respondents argued that, purely as a 
matter of statutory construction, Tri-Valley and Idaho 
Canning could not have violated the requirement of pro-
portional equality among “customers competing in the 
distribution” of their products because (1) Meyer, a 
retailer, was not “competing” in the distribution of 
canned corn and peaches with the disfavored wholesalers, 
Hudson House and Wadhams, and (2) the retailers found 
by the Commission to be competing with Meyer in the 
resale of these products were not “customers” of Tri-
Valley and Idaho Canning but were customers of Hudson 
House and Wadhams.

The Commission rejected this reading of § 2 (d), not-
ing that, if respondents’ view prevailed, a retailer buying 
from a wholesaler and having no direct dealings with 
his supplier would receive no protection against discrim-
inatory promotional allowances given his competitor who 
purchased directly from the supplier. The Commission 
held that § 2 (d) prohibits a supplier from granting 
promotional allowances to a direct-buying retailer, such 
as Meyer, unless the allowances are also made available 
to wholesalers who purchase from the supplier and resell 
to the direct-buying retailer’s competitors. Accordingly, 
the Commission’s cease-and-desist order included a pro-
vision barring respondents from inducing suppliers to 
grant them promotional allowances not available to 
“customers who resell to purchasers who compete with 
respondents in the resale of such supplier’s products.” 
63 F. T. C., at---- . One Commissioner, while agreeing 
with the majority that respondents had induced Tri-
Valley and Idaho Canning to violate § 2 (d), dissented 
in part on the ground that the order should have re-
quired the promotional allowances to be made available 
to the retailers competing with Meyer rather than to
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wholesalers who resold to them.8 Thus, in his view, the 
competing retailers were “customers” of Tri-Valley and 
Idaho Canning within the meaning of the statute. The 
Court of Appeals adopted the interpretation of § 2 (d) 
urged by respondents. Consequently, it set aside the 
portion of the Commission’s order set out above.

We agree with the Commission that the proscription 
of § 2 (d) reaches the kind of discriminatory promotional 
allowances granted Meyer by Tri-Valley and Idaho Can-
ning. Therefore, we reverse the judgment of the Court 
of Appeals on this point. However, because we have 
concluded that Meyer’s retail competitors, rather than 
the two wholesalers, were competing customers under the 
statute, we also remand the case for appropriate modifi-
cation of the Commission’s order. We deal first with 
respondents’ arguments, second with the opinion of the 
Court of Appeals, and third with the Commission’s order.

II.
Respondents press upon us a view of § 2 (d) which 

leaves retailers who buy from wholesalers for the most 
part unprotected from discriminatory promotional allow-
ances granted their direct-buying competitors. We are 
told that § 2 (d) in specific terms requires this result. 
To benefit from the statute’s requirement of proportional 
equality, it is urged, a buyer must be a “competing cus-
tomer” within the narrowest sense of that phrase. Thus, 
the wholesalers in this case are not competing customers 
because they do not compete with Meyer, and the re-
tailers who do compete with Meyer in the resale of the 
suppliers’ products are outside the protection of § 2 (d) 
because they are not customers of the suppliers. For 
reasons stated below, we agree with respondents that, on

8 63 F. T. C., at ---- (Commissioner Elman, concurring in part
and dissenting in part).
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the facts of this case, § 2 (d) reaches only discrimina-
tion between customers competing for resales at the same 
functional level and, therefore, does not mandate pro-
portional equality between Meyer and the two whole-
salers.9 But we cannot accept the second half of this 
argument, for it rests on a narrow definition of “cus-
tomer” which becomes wholly untenable when viewed 
in light of the central purpose of § 2 (d) and the eco-
nomic realities with which its framers were concerned.

Conceding that the Robinson-Patman amendments by 
no means represent an exemplar of legislative clarity,10 
we cannot, in the absence of an unmistakable directive, 
construe the Act in a manner which runs counter to the 
broad goals which Congress intended it to effectuate. 
See, e. g., FTC v. Sun Oil Co., 371 U. S. 505, 516-521 
(1963); Elizabeth Arden Sales Corp. v. Gus Blass Co., 
150 F. 2d 988, 991-993 (C. A. Sth Cir.j, cert, denied, 326 
U. S. 773 (1945). We start with the proposition that 
“ [t] he Robinson-Patman Act was enacted in 1936 to curb 
and prohibit all devices by which large buyers gained 
discriminatory preferences over smaller ones by virtue of 
their greater purchasing power.” FTC v. Henry Broch 
& Co., 363 U. S. 166, 168 (1960). The role within the 
statutory scheme which Congress intended for § 2 (d) is 
well documented in the legislative history. An investi-
gation of chain store buying practices undertaken by the 
Federal Trade Commission, at Congress’ request,11 had

9 This case, in its present posture, does not present the question 
whether the functional label used by a manufacturer or reseller 
reflects his actual position in the distributive chain. Compare FTC 
v. Ruberoid Co., 343 U. S. 470, 475 (1952); cf. FTC v. Simplicity 
Pattern Co., 360 U. S. 55, 62-63 (1959).

10 Automatic Canteen Co. v. FTC, 346 U. S. 61, 65 (1953); see 
F. Rowe, Price Discrimination Under the Robinson-Patman Act 
20 (1962).

11S. Res. No. 224, 70th Cong., 1st Sess., 69 Cong. Rec. 7857 
(1928).
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indicated that § 2 of the Clayton Act was an inadequate 
deterrent against outright price discrimination.12 The 
investigation also revealed that certain practices by 
which large buyers induced concessions which their 
smaller competitors could not obtain were wholly be-
yond the reach of § 2.13 It is significant that con-
gressional concern had focused on the buying practices 
of large retailers, particularly the chain stores, because 
it was felt that they were threatening the continued 
existence of the independent merchant.14 Indeed, be-
fore Congress acted, some States had attempted to limit 
the growth of retail chains through express prohibitions 
against further extensions and through taxation.15 One 
of the practices disclosed by the Commission’s investiga-
tion was that by which large retailers induced con-

12 Federal Trade Commission, Final Report on the Chain-Store 
Investigation, S. Doc. No. 4, 74th Cong., 1st Sess., 63-65, 90-91, 
96-97 (1935).

13 Id., at 57-65. See also Hearings before the Special House 
Committee on Investigation of American Retail Federation, 74th 
Cong., 1st Sess. (1935).

14 See C. Austin, Price Discrimination and Related Problems under 
the Robinson-Patman Act 6-11 (2d rev. ed. 1959). In presenting 
his bill to the House Judiciary Committee, Representative Patman 
stated:

“I believe it is the opinion of everyone who has studied this 
subject, that the day of the independent merchant is gone unless 
something is done and done quickly. He cannot possibly survive 
under that system. So we have reached the crossroads; we must 
either turn the food and grocery business of this . . . country over 
to a few corporate chains, or we have got to pass laws that will give 
the people, who built this country in time of peace and who saved 
it in time of war, an opportunity to exist—not to give them any 
special rights, special privileges, or special benefits, but just to deny 
their competitors the special benefits that they are getting, that 
they should not be permitted to have.” Hearings on H. R. 8442, 
4995, and 5062 before the House Committee on the Judiciary, 74th 
Cong., 1st Sess., 5-6 (1935).

15 See Federal Trade Commission, Final Report on the Chain-Store 
Investigation, supra, n. 12, at 78-82.
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cessions from suppliers in the form of advertising and 
other sales promotional allowances.16 The draftsman 
of the provision which eventually emerged as § 2 (d) 
explained that, even when such payments were made 
for actual sales promotional services, they were a form 
of indirect price discrimination because the recipient of 
the allowances could shift part of his advertising costs 
to his supplier while his disfavored competitor could 
not.17 That Congress adopted this view of the practice 
it sought to eliminate by § 2 (d) is demonstrated by 
the words used by the Senate Judiciary Committee in 
recommending enactment of the section:

“Still another favored medium for the granting 
of oppressive discriminations is found in the practice 
of large buyer customers to demand, and of their 
sellers to grant, special allowances in purported pay-
ment of advertising and other sales promotional 
services, which the customer agrees to render with 
reference to the seller’s products, or sometimes with 
reference to his business generally. Such an allow-
ance becomes unjust when the service is not rendered 
as agreed and paid for, or when, if rendered, the 
payment is grossly in excess of its value, or when 
in any case the customer is deriving from it equal 
benefit to his own business and is thus enabled to 
shift to his vendor substantial portions of his own 
advertising cost, while his smaller competitor, unable 
to command such allowances, cannot do so.” 18

16 Id., at 44-46, 61. See also Hearings before the Special House 
Committee on Investigation of American Retail Federation, 74th 
Cong., 1st Sess., Vol. 3, No. 1, at 66-88 (1935).

17 Hearings on Bills to Amend the Clayton Act before a Sub-
committee of the House Committee on the Judiciary, 74th Cong., 
2d Sess., 464 (1936) (Mr. Teegarden).

18 S. Rep. No. 1502, 74th Cong., 2d Sess., 7 (1936). The House 
Judiciary Committee reported the provision favorably in identical 
terms. H. R. Rep. No. 2287, 74th Cong., 2d Sess., 15-16 (1936).
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Congress chose to deter such indirect price discrimination 
by prohibiting the granting of sales promotional allow-
ances to one customer unless accorded on proportionally 
equal terms to all competing customers.

Of course, neither the Committee Report nor other 
parts of the legislative history in so many words define 
“customer” to include retailers who purchase through 
wholesalers and compete with direct buyers in resales. 
But a narrower reading of § 2 (d) would lead to the fol-
lowing anomalous result. On the one hand, direct- 
buying retailers like Meyer, who resell large quantities 
of their suppliers’ products and therefore find it feasible 
to undertake the traditional wholesaling functions for 
themselves, would be protected by the provision from 
the granting of discriminatory promotional allowances 
to their direct-buying competitors. On the other hand, 
smaller retailers whose only access to suppliers is through 
independent wholesalers would not be entitled to this 
protection. Such a result would be diametrically op-
posed to Congress’ clearly stated intent to improve the 
competitive position of small retailers by eliminating 
what was regarded as an abusive form of discrimination. 
If we were to read “customer” as excluding retailers who 
buy through wholesalers and compete with direct buyers, 
we would frustrate the purpose of § 2 (d). We effec-
tuate it by holding that the section includes such 
competing retailers within the protected class.

III.
The Commission did not press in the Court of Appeals 

the position of one Commissioner that retailers who pur-
chased through Hudson House and Wadhams and com-
peted with Meyer in resales were customers of Tri-Valley 
and Idaho Canning. Consequently, that court gave 
almost no consideration to the construction of § 2 (d) 
which we hold to be the proper one. Citing its prior
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ruling in Tri-Valley Packing Assn. v. FTC, 329 F. 2d 
694, 709-710 (C. A. 9th Cir. 1964), the court merely 
stated that a § 2 (d) violation could not be made out 
unless (1) Tri-Valley and Idaho Canning had in some 
way dealt directly with retailers competing with Meyer, 
and (2) canned peaches and corn sold by the two sup-
pliers could be traced through Hudson House and Wad-
hams to the shelves of the competing retailers. 359 F. 
2d, at 359-360, 362-363. In the view of the Court of 
Appeals, these two requirements compose the elements 
of the “indirect customer” doctrine under which the 
Commission and the courts impose § 2 (d) liability when 
a supplier in effect supplants his intermediate distribu-
tors in dealings with those to whom the distributors resell 
and favors some of the distributors’ accounts over others. 
See American News Co. v. FTC, 300 F. 2d 104, 109 (C. A. 
2d Cir.), cert, denied, 371 IT. S. 824 (1962); K. S. Corp. 
v. Chemstrand Corp., 198 F. Supp. 310, 312-313 (D. C. 
S. D. N. Y. 1961); Kay Windsor Frocks, Inc., 51 F. T. C. 
89, 95-96 (1954); F. Rowe, Price Discrimination Under 
the Robinson-Patman Act 398-399 (1962), 90 (1964 
Supp.). We need not and do not question the validity 
of this doctrine as applied to pierce a supplier’s unreal-
istic claim that a reseller favored by him is actually the 
customer of an intermediate distributor. Nor do we 
reach the question whether a retailer may succeed in a 
private action based on § 2 (d) without proving that 
he in fact resold the supplier’s product in competition 
with a favored buyer. In the case before us, it is con-
ceded that Meyer was a customer of Tri-Valley and 
Idaho Canning. Moreover, as indicated by its approval 
of the Commission’s § 2 (a) ruling, the Court of Appeals 
did not question the Commission’s finding that Meyer 
competed in the resale of Tri-Valley and Idaho Canning 
products with retailers who purchased through Hudson
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House and Wadhams.19 Given these findings, it was 
unnecessary for the Commission to resort to the indirect 
customer doctrine. 'Whether suppliers deal directly with 
disfavored competitors or not, they can, and here did, 
afford a direct buyer the kind of competitive advantage 
which § 2 (d) was intended to eliminate. In light of 
our holding that “customers” in § 2 (d) includes retailers 
who buy through wholesalers and compete with a direct 
buyer in the resale of the supplier’s product, the require-
ment of direct dealing between the supplier and dis-
favored competitors imposed by the Court of Appeals 
rests on too narrow a reading of the statute. Further, 
in light of the Commission’s finding that Meyer com-
peted in the resale of the Idaho Canning and Tri-Valley 
products with other retailers in the area who purchased 
through Hudson House and Wadhams and in light of 
the fact that the Court of Appeals did not disturb this 
finding, the court misapprehended the Commission’s bur-
den in requiring it to trace those products to the shelves 
of the disfavored retailers.

IV.
The Commission’s view of the impact of respondents’ 

argument in no way conflicts with our own. In rejecting 
respondents’ construction of § 2 (d), the Commission 
observed:

“The net result of this argument is that the entire 
structure of ‘independent’ food merchants—including 
the traditional wholesaler and his numerous, small 
retailer-customers—are placed completely outside 

19 The Commission’s § 2 (a) and § 2 (d) rulings were both based 
on findings that retailers in the Portland area who purchased through 
Hudson House and Wadhams competed with Meyer in the resale 
of Idaho Canning corn and Tri-Valley peaches. The Court of Ap-
peals could not have consistently set aside these findings with regard 
to the § 2 (d) violations while upholding them with respect to § 2 (a).
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the pale of Section 2 (d) of the amended Clayton 
Act insofar as their competition with the direct- 
buying ‘chains’ is concerned.

“We are not persuaded that Congress either in-
tended or effected any such result when it passed 
Section 2 (d). In the first place, such a construc-
tion goes squarely against the well-known purposes 
of the Act itself, namely, to give the ‘independent’ 
food sellers an even break in their competition with 
the ‘chains.’ ”20

But rather than concluding, as we have, that retailers 
who purchased through Hudson House and Wadhams 
and competed with Meyer in resales were disfavored 
customers of Tri-Valley and Idaho Canning, a majority 
of the Commission held that the wholesalers, Hudson 
House and Wadhams, were the customers entitled to pro-
motional allowances on proportionally equal terms with 
Meyer. Although we approach the Commission’s ruling 
with the deference due the agency charged with day-to- 
day administration of the Act, we hold that, at least 
on the facts before us, § 2 (d) does not require propor-
tional equality between Meyer and the two wholesalers.

The Commission believed it found support for its po-
sition in the language of § 2 (d) itself, which requires 
that promotional allowances be accorded on propor-
tionally equal terms to “customers competing in the 
distribution” of a supplier’s product, rather than merely 
to customers competing in resales. The majority rea-
soned that Hudson House and Wadhams, when they 
resold to Meyer’s retail competitors, were competing 
with Meyer in the distribution of Tri-Valley and Idaho 
Canning products because the two wholesalers were 
“seeking exactly the same consumer dollars that respond-

20 63 F. T. C., at —.
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ents are after.” 63 F. T. C., at---- . While it cannot 
be doubted that Congress reasonably could have em-
ployed such a broad concept of competition in § 2 (d), 
we do not believe that the use of the word “distribution” 
rather than “resale” is a clear indication that it did, and 
what discussion there was of the promotional allowance 
provision during the congressional hearings indicates 
that the section was meant to impose proportional 
equality only where buyers competed on the same 
functional level. Thus, in reporting the provision, both 
the Senate and House Judiciary Committees used the 
following example:

“To illustrate: Where, as was revealed in the hear-
ings earlier referred to in this report, a manufacturer 
grants a particular chain distributor an advertising 
allowance of a stated amount per month per store 
in which the former’s goods are sold, a competing 
customer with a smaller number of stores, but 
equally able to furnish the same service per store, 
and under conditions of the same value to the seller, 
would be entitled to a similar allowance on that 
basis.” 21

This illustration and others which could be cited are 
not conclusive, but they do strongly suggest that the 
competition with which Congress was concerned in 
§ 2 (d) was that between buyers who competed in re-
sales of the supplier’s products. And, as stated above, 
Congress’ objective was to assure that all sellers, regard-
less of size, competing directly for the same customers 
would receive even-handed treatment from their sup-
pliers.22 We noted in FTC v. Sun Oil Co., 371 U. S. 
505 (1963), that when Congress wished to expand the 
meaning of competition to include more than resellers

21S. Rep. No. 1502, 74th Cong., 2d Sess., 8 (1936); H. R. Rep. 
No. 2287, 74th Cong., 2d Sess., 16 (1936).

22 See n. 14, supra.
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operating on the same functional level, it knew how to 
do so in unmistakable terms. It did so in § 2 (a) of 
the Act by prohibiting price discrimination which may 
“injure, destroy, or prevent competition with any person 
who either grants or knowingly receives the benefit of 
such discrimination, or with customers of either of them.” 
Id., at 514-515; see FTC v. Morton Salt Co., 334 U. S. 
37, 55 (1948). We stated in Sun Oil that:

“There is no reason appearing on the face of the 
statute to assume that Congress intended to invoke 
by omission in § 2 (b) the same broad meaning 
of competition or competitor which it explicitly 
provided by inclusion in § 2 (a) ; the reasonable 
inference is quite the contrary.” 23

In the present case, too, we think “the reasonable infer-
ence” is that Congress did not intend such a broad 
meaning of competition in § 2 (d). We recognize that 
it would be both inappropriate and unwise to attempt 
to formulate an all-embracing rule applying the elusive 
language of the section to every system of distribution 
a supplier might devise for getting his product to the 
consumer. But, on the concrete facts here presented, 
it is clear that the direct impact of Meyer’s receiving 
discriminatory promotional allowances is felt by the dis-
favored retailers with whom Meyer competes in resales. 
We cannot assume without a clear indication from Con-
gress that § 2 (d) was intended to compel the supplier 
to pay the allowances to a reseller further up the dis-
tributive chain who might or might not pass them on 
to the level where the impact would be felt directly. 
We conclude that the most reasonable construction of 
§ 2 (d) is one which places on the supplier the responsi-
bility for making promotional allowances available to 
those resellers who compete directly with the favored 
buyer.

23 371 U. S., at 515.
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The Commission argues here that the view we take 
of § 2 (d) is impracticable because suppliers will not 
always find it feasible to bypass their wholesalers and 
grant promotional allowances directly to their numerous 
retail outlets. Our decision does not necessitate such 
bypassing. We hold only that, when a supplier gives 
allowances to a direct-buying retailer, he must also make 
them available on comparable terms to those who buy 
his products through wholesalers and compete with the 
direct buyer in resales. Nothing we have said bars a 
supplier, consistently with other provisions of the anti-
trust laws, from utilizing his wholesalers to distribute 
payments or administer a promotional program, so long 
as the supplier takes responsibility, under rules and 
guides promulgated by the Commission for the regula-
tion of such practices,24 for seeing that the allowances are 
made available to all who compete in the resale of his 
product.

The judgment of the Court of Appeals, insofar as it 
held that the promotional allowances granted Meyer by 
Tri-Valley and Idaho Canning did not violate § 2 (d), 
is reversed. The case is remanded to the Court of 
Appeals with directions to remand to the Commission 
for further proceedings consistent with this opinion.

It is so ordered.

Mr . Justice  Marsha ll  took no part in the considera-
tion or decision of this case.

Mr . Justice  Fortas , concurring.
I agree with the result in this case and I join the 

Court’s opinion. The net of our decision, as I see it, 
is this. The statute permits a supplier to make payment 
to retailers for services and facilities only if such pay-

24 See 16 CFR §§ 1.55-1.56; cf. “Guides for Allowances and Serv-
ices,” 1 CCH Trade Reg. Rep. 13980, at 6073-6079.
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ment or its equivalent is made available to all competing 
retailers handling the supplier’s product. If they choose 
to render the same or equivalent service or furnish the 
same or equivalent facilities, they are entitled to the 
same payment.* I believe that this result, obviously 
intended by the Congress, can best be squared with the 
language of § 2 (d) by the device of regarding the whole-
saler and his retail customer as a unit for purposes of 
that section. The Court is clearly correct in my view 
in requiring that the opportunity to participate be af-
forded to the competing retailer, and not merely to the 
wholesaler. This is the plain thrust and purpose of the 
section. The supplier may satisfy this obligation by 
direct dealing with the competing retailer or by arrange-
ment with the wholesaler reasonably designed to transmit 
to the retailer participation in the program if the retailer 
chooses to accept.

Mr . Justic e  Harlan , dissenting.
I dissent because I believe the time has come for a 

change in approach to Robinson-Patman Act cases that, 
as here, can only be decided by a judicial tour de force. 
No doubt, the broad purpose of the Act was to protect 
small sellers from the advantages their larger competitors 
can obtain through greater buying power. In imple-
menting this purpose, however, the statute imposes a 
hodgepodge of confusing,1 inconsistent,2 and frequently

*We need not here consider refinements of the problem—e. g., the 
duty of the supplier to tailor his offer so that it is within the 
practical capability of all competing retailers; or negatively, to 
avoid making an offer which does not permit fair participation 
by all types of retailers of the product, as a practical matter.

1 See, e. g., F. Rowe, Price Discrimination Under the Robinson- 
Patman Act 534; Stedman, Twenty-four Years of the Robinson- 
Patman Act, 1960 Wis. L. Rev. 197, 218.

2 See, e. g., Levi, The Robinson-Patman Act—Is It in the Public 
Interest?, 1 ABA Antitrust Section 60 (1952-1953). As Professor
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misdirected 3 restrictions. In such a situation it seems 
to me the wiser course for this Court to hew as closely 
as possible to the wandering line that the statute has 
drawn (with due deference to the expertise of the Com-
mission charged with enforcing the statute) and not to 
read into the Act its own notions of how best to protect 
“little people” from “big people.”

In this case, certain suppliers made promotional allow-
ances to the company, a direct-buying retailer. The Act 
provides that if promotional allowances are made to one 
customer they must also be made, on a basis of pro-
portional equality, to all other “customers competing 
in the distribution” of the supplier’s product. The 
suppliers here involved did not make the promotional 
allowances given to the company available to certain 
retailers who compete with it but who buy not from 
the suppliers themselves but from wholesalers who in 
turn buy from the suppliers. The Court now holds, for 
the first time, 32 years after the passage of the Act, 
that although these disfavored retailers are not literally 
“customers” of the suppliers, the “broad goals” of the 
Act require them to be treated as if they were.

Levi noted, published criticism of the Act is unsportingly easy to 
find: “the literature on the Act has become something of a contest 
of witticisms to relieve an otherwise dreary picture.” Ibid. kn. 
example is Eine Kleine Juristische Schlummergeschichte, 79 Harv. L. 
Rev. 921.

3 See, e. g., Shniderman, The Impact of the Robinson-Patman Act 
on Pricing Flexibility, 57 Nw. U. L. Rev. 173; Austem, Presumption 
and Percipience About Competitive Effect Under Section 2 of the 
Clayton Act, 81 Harv. L. Rev. 773. The confusion is all the more 
unfortunate in a field where actual conflicting objectives are many: 
“competitive” purposes are often at odds with “protective” purposes; 
the defense of traders at one level of distribution may be inconsistent 
with the liberty of traders at another level, and with the interests of 
consumers.
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Unfortunately, nothing in the Act and not one word 
of legislative history the Court has found suggest that 
Congress meant the word “customers” to mean “non-
customers who the Court thinks need protection.” The 
Federal Trade Commission refused to accept the sug-
gestion of one Commissioner that this unexpected non-
literal reading of the word would best effectuate the 
Act’s purposes, so that Commission expertise cannot in 
this instance be brought to bear in support of the Court’s 
construction.

Furthermore, the failure of the Act to extend explicit 
protection in the present situation cannot be dismissed 
as mere legislative oversight. Compelling suppliers to 
make promotional allowances available to retailers with 
whom they do not deal is no simple matter. The sup-
plier could deal through his wholesalers, imposing restric-
tions on them to guarantee that an “allowance” is 
actually passed through to retailers, only by running 
afoul of the Sherman Act.4 Nor would it simplify 
matters to make the allowances directly available to 
retailers: by hypothesis, the retailers in question are too 
small to make direct dealing efficient, and in any event 
the suppliers and retailers would constantly risk a Sher-
man Act charge, by the wholesaler in the middle, that 
they were conspiring in restraint of him.5

In addition, under the present circumstances the very 
idea of “proportional equality” is almost meaningless. 
The supplier is asked to offer “equal” promotional allow-

4 Under Albrecht v. Herald Co., ante, p. 145, it would presumably 
be unlawful per se for a supplier to attempt to prevent his whole-
salers from absorbing the allowance by charging higher prices.

5 Under Albrecht, supra, n. 4, it is difficult to see why an agree-
ment between supplier and retailer sufficient to insure that whole-
salers in the middle do not absorb promotional allowances would 
not constitute a combination in restraint of these wholesalers.
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ances to a direct-buying chain and a set of small retailers 
who buy through wholesalers who presumably carry 
much of the promotion load; the supplier risks treble 
damages if his guess as to what is even-handed treatment 
turns out to be erroneous. Even if it were desirable to 
force suppliers to submit every promotion to the FTC for 
advance approval, the Commission’s refusal to require 
equality between customers and noncustomers here does 
not indicate that the experts are sanguine about the 
possibility of working out a rational definition of propor-
tional equality under these circumstances.

The supplier can, of course, resolutely refuse to enter 
into promotional programs, a course of action that would 
effectively avoid favoring large distributors. In doing 
so, however, he would be abandoning one significant 
form of competition with his fellow suppliers, and would 
risk the disfavor of retailers who might prevail on dif-
ferently situated and less timorous competitive suppliers 
for assistance.

Congress, concerned as it was for small retailers, did 
not explicitly impose the particular restriction on sup-
pliers announced today. Since, for all we know, the 
omission may have been deliberate in light of practical 
considerations, I prefer to take the statute as we find 
it. This course of action here and in similarly opaque 
cases might at least encourage the Congress to give this 
notoriously amorphous statute the thorough overhauling 
that has long been due.6 On this basis I consider that 
this case should go for the respondents.

6 See Friendly, The Gap in Lawmaking—Judges Who Can’t and 
Legislators Who Won’t, 63 Col. L. Rev. 787, 794: “The tiniest 
fraction of the time spent by lawyers, legal writers, administrators, 
and judges in an unsuccessful endeavor to elucidate the obscurities 
of this statute would have sufficed to put the house in order once 
the problems were revealed; but that time has not been spent.”
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Mr . Justi ce  Stewar t , dissenting.
Section 2 (d) of the Clayton Act, as amended by the 

Robinson-Patman Act, makes it unlawful for a supplier 
to grant to a customer a promotional allowance which 
is not available to “all other customers competing in 
the distribution of such products or commodities.” The 
Federal Trade Commission held that the respondent 
retailer had violated § 2 (d) by inducing certain of its 
direct suppliers to grant it promotional allowances which 
were not available to wholesalers who sold the suppliers’ 
products to retailers competing with the respondent.1 
The Court of Appeals refused to enforce this part of the 
Commission’s order on the ground that the wholesalers 
were not customers “competing” with the respondent. 
We granted certiorari limited to a single question:

“Whether a supplier’s granting to a retailer who 
buys directly from it promotional allowances that 
are not made available to a wholesaler who resells 
to retailers competing with the direct-buying retailer 
violates Section 2 (d) of the Robinson-Patman Act.” 
386 U. S. 907.

The Court today agrees with the Court of Appeals’ 
answer to this question and holds that wholesalers are 
not customers “competing” with the respondent. But 
the Court nevertheless goes on to hold that § 2 (d) was 
violated upon a theory not argued here by either party. 
The theory is that retailers who are in fact customers of 
independent wholesalers are somehow also “customers” 
of the suppliers of those wholesalers. The Commission 
has never suggested that this case should turn on any 
such construction of the term “customer.” 2 Cf. SEC v. 
Chenery Corp., 318 U. S. 80.

1 In this opinion the term “respondent” refers to Fred Meyer, Inc.
2 One Commissioner attempted in vain to persuade the Commis-

sion to accept the theory which the Court today adopts: “What 



364 OCTOBER TERM, 1967.

Ste war t , J., dissenting. 390 U.S.

Because the Court of Appeals was correct in rejecting 
the Commission’s construction of § 2 (d), I would affirm 
its judgment. But, at the very least, the case should be 
remanded in order to give the respondent notice and an 
opportunity to defend against the novel construction of 
§ 2 (d) under which the Court today finds the respondent 
to be a violator of the law. Due process requires no less. 
Cf. Cole v. Arkansas, 333 U. S. 196.

made this practice illegal, as I see it, is that the allowances were 
not also made available on proportionally equal terms to Meyer’s 
retail competitors. But that is not the Commission’s view of the 
law.” 63 F. T. C., at ---- (Commissioner Elman, concurring in
part and dissenting in part).
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Petitioners, Comanche Indians, brought this action for breach of an 
oil and gas lease which they had executed to respondent with the 
approval of the Acting Commissioner of Indian Affairs involving 
land which they held under trust patents issued by the United 
States under the General Allotment Act of 1887, as amended. 
That Act provided that individual Indians were to be allotted 
land on their reservations which the United States was to hold 
“in trust for the sole use and benefit of the Indian” allottees. 
During the 25-year trust period, which has been repeatedly ex-
tended, restricted Indian land may be sold or leased only with 
the consent of the Secretary of the Interior. Leasing of allotted 
land for mining purposes “by said allottee” is expressly author-
ized (25 U. S. C. §396). The Secretary of the Interior must 
approve the lease but is not the lessor and cannot generally 
lease such land on his own authority. The Secretary has promul-
gated extensive regulations for the operation, development, and 
control of, and is empowered to cancel, the leases. A provision 
in the lease here involved (§6) authorizes the Secretary to cancel 
the lease “before restrictions are removed” and provides that 
the lessor shall have remedies for breach of contract thereafter. 
The trial court sustained respondent’s demurrer. The Oklahoma 
Supreme Court affirmed, holding that the terms of the lease 
and Interior Department regulations precluded petitioners from 
suing. Held: Petitioners have standing to maintain this action. 
Pp. 368-376.

(a) Federal restrictions preventing an Indian from selling or 
leasing his allotted land without the consent of the Government 
and the fact that the Government as guardian of the Indian can 
sue to protect allotments do not preclude the Indian landowner 
from maintaining a suit to protect his rights. Heckman v. United 
States, 224 U. S. 413 (1913). Pp. 368-372.

(b) Nothing in the detailed regulatory scheme for supervision 
by the Secretary of the Interior of oil and gas leases of allotted 
land diminishes an Indian’s right to maintain an action to protect 
his lease. Pp. 372-374.
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(c) In view of the formidable administrative problems of dis-
charging its trust obligations over the very large number of 
scattered Indian allotments, the United States has supported peti-
tioners’ position that they have capacity to sue under the oil and 
gas lease. P. 374.

(d) The Secretary’s power to cancel a lease of allotted land 
does not foreclose less drastic relief for breaches of its terms. 
P. 374.

(e) Section 6 of the lease does not deny all remedies otherwise 
available to the Indian prior to removal of federal restrictions 
on his power to alienate the land. P. 375.

(f) Respondent’s contention that the judgment should be sus-
tained on available adequate state procedural grounds is not 
tenable since the Oklahoma Supreme Court’s decision rested solely 
on federal grounds. Pp. 375-376.

Reversed and remanded.

Charles Hill Johns argued the cause for petitioners. 
With him on the briefs was Houston Bus Hill.

John H. Cantrell argued the cause for respondent. 
With him on the brief was & W. Wells.

Solicitor General Griswold, Acting Assistant Attorney 
General Williams and Roger P. Marquis filed a brief for 
the United States, as amicus curiae, urging reversal.

Mr . Chief  Justi ce  Warren  delivered the opinion of 
of Court.

The question presented is whether petitioners, who are 
Comanche Indians, have standing to sue under an oil 
and gas lease approved by the Department of the Interior 
for use on land held by Indians under trust patents 
issued by the United States.

In 1947 the Acting Commissioner of Indian Affairs 
approved an oil and gas lease which petitioners had exe-
cuted to respondent, Skelly Oil Company, on the form 
prescribed by the Department of the Interior. The first 
well was drilled in 1956, and seven producing wells were 
soon completed. In 1961 petitioners retained counsel
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with the approval of the Department of the Interior 1 
and brought this damage action against respondent in 
the District Court of Oklahoma County, Oklahoma, al-
leging that respondent had breached the express and 
implied covenants in the lease and had thereby impaired 
petitioners’ royalties. Respondent notified the Depart-
ment of the Interior and the Bureau of Indian Affairs of 
the litigation, but the Government made no attempt to 
intervene in the proceedings. The petition filed in the 
District Court asserted that respondent had permitted 
natural gas being produced from the wells to escape 
despite the fact that there was a pipeline less than a 
mile from the land.2 Petitioners claimed that respondent 
ignored their request that the gas be marketed and con-
tinued to allow the gas to be wasted in violation of the 
terms of the lease.3 The District Court sustained re-

1 The Area Director of the Bureau of Indian Affairs approved 
a contract between petitioners and an attorney for legal services 
to be rendered in connection with this litigation. The Area Di-
rector has been delegated the authority to approve the employment 
of attorneys for individual Indians who may be compensated on a 
quantum meruit basis from restricted trust funds. Section 269 of 
Order 551 of the Commissioner of Indian Affairs, 16 Fed. Reg. 2939 
(1951), as amended, 22 Fed. Reg. 6066 (1957).

2 The petition also alleged that the waste of natural gas violated 
§ 86.3 of the Oklahoma Oil and Gas Conservation Act. Okla. Stat. 
Tit. 52, § 86.3 (1951). In response to a motion to require peti-
tioners to elect between or state separately a cause of action under 
the lease and one based on tort, the District Court, with the approval 
of the parties, struck the alleged violation of the conservation statute 
from the petition. After petitioners announced that the petition 
then stated only one cause of action which sought recovery for the 
breach of the lease, the District Court denied the motion.

3 The lease provides:
“3. In consideration of the foregoing, the lessee hereby agrees:

“(f) Diligence, prevention of waste.—To exercise reasonable dili-
gence in drilling and operating wells for oil and gas on the lands 
covered hereby, while such products can be secured in paying
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spondent’s demurrer and dismissed the petition. The 
Supreme Court of Oklahoma affirmed on the ground that 
petitioners were precluded from suing by the provisions 
of the lease and by the regulations promulgated by the 
Secretary of the Interior to control oil and gas leases on 
restricted Indian land.4 We granted certiorari, 389 U. S. 
814 (1967), to determine whether the federal restrictions 
imposed on the Indians prevented them from vindicating 
their rights. In our view, the decision below unduly 
restricts the right of the Indians to seek judicial relief 
for a claimed injury to their interests under the oil and 
gas lease.

The trust patents to the land in question were issued 
to petitioners under the General Allotment Act of 1887, 
24 Stat. 388, as amended, 25 U. S. C. §§ 331-358, which 
provided that individual Indians were to be allotted land 
on their reservations 5 and that the United States was 
to hold the land “in trust for the sole use and benefit 
of the Indian” allottees for a 25-year period. 25 U. S. C. 
§ 348. During the trust period, which has been repeat-
edly extended,6 restricted Indian land may be sold or 
leased only with the consent of the Secretary of the 
Interior. In our view, these restrictions on the Indian’s 
control of his land are mere incidents of the promises 

quantities; to carry on all operations hereunder in a good and work-
manlike manner in accordance with approved methods and practice, 
having due regard for the prevention of waste of oil or gas devel-
oped on the land . . . .”
See 30 CFR §§221.18, 221.35 (1967).

4 The opinion of the Oklahoma Supreme Court is not reported.
5 Indians are expressly authorized to institute proceedings against 

the United States to establish their right to an allotment. 25 
U. S. C. § 345.

6 See note following 25 U. S. C. § 348. And see 25 U. S. C. § 462, 
which provides: “The existing periods of trust placed upon any 
Indian lands and any restriction on alienation thereof are extended 
and continued until otherwise directed by Congress.”
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made by the United States in various treaties to protect 
Indian land and have no effect on the Indian’s capacity 
to institute the court action necessary to protect his 
property. In order to fulfill these national promises 
to safeguard Indian land and at the same time “to pre-
pare the Indians to take their place as independent, 
qualified members of the modern body politic,” Board 
of County Comm’rs v. Sober, 318 U. S. 705, 715 (1943), 
the allotment system was created with the Indians 
receiving ownership rights in the land while the United 
States retained the power to scrutinize the various 
transactions by which the Indian might be separated 
from that property. Squire v. Capoeman, 351 U. S. 
1, 9 (1956). See, e. g., 18 Cong. Rec. 190-192 (1886). 
This dual purpose of the allotment system would be 
frustrated unless both the Indian and the United States 
were empowered to seek judicial relief to protect the 
allotment. The obligation and power of the United 
States to institute such litigation to aid the Indian in 
the protection of his rights in his allotment were recog-
nized in United States v. Rickert, 188 U. S. 432 (1903); 
Heckman v. United States, 224 U. S. 413 (1912); and 
United States v. Candelaria, 271 U. S. 432 (1926). See 
generally Federal Indian Law 326-341 (Dept, of Interior, 
1958). In Heckman, an action brought by the United 
States to set aside an improper conveyance of restricted 
land, this Court realized that the allotment system created 
interests in both the Indian and the United States.7 “A 
transfer of the allotments is not simply a violation of the 
proprietary rights of the Indian. It violates the govern-
mental rights of the United States.” 224 U. S., at 438.

7 “This national interest is not to be expressed in terms of prop-
erty, or to be limited to the assertion of rights incident to the owner-
ship of a reversion or to the holding of a technical title in trust.” 
Heckman v. United States, 224 U. S. 413, 437 (1912), quoted with 
approval in United States v. Hellard, 322 U. S. 363, 366 (1944).
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In holding that the United States could sue to protect the 
allotment, the Court indicated that the Government 
could either bring the necessary suit itself or allow the 
litigation to be prosecuted by the Indian.

‘Tn what cases the United States will undertake 
to represent Indian owners of restricted lands in 
suits of this sort is left under the acts of Congress 
to the discretion of the Executive Department. The 
allottee may be permitted to bring his own action, or 
if so brought the United States may aid him in its 
conduct .... And when the United States itself 
undertakes to represent the allottees of lands under 
restriction and brings suit to cancel prohibited trans-
fers, such action necessarily precludes the prosecution 
by the allottees of any other suit for a similar pur-
pose relating to the same property.” Id., at 446.

Later decisions followed the implications of Heckman 
and held that the right of the United States to institute 
a suit to protect the allotment did not diminish the 
Indian’s right to sue on his own behalf. In Creek Nation 
v. United States, 318 U. S. 629 (1943), this Court held 
that Indian tribes had the power to sue a railroad for 
the improper use of Indian land even though the tribes 
could not sue the United States for its failure to collect 
the sums allegedly due.8 The Court stated, “That the 
United States also had a right to sue did not necessarily 
preclude the tribes from bringing their own actions.” 
Id., at 640. Accord, Lane v. Pueblo of Santa Rosa, 
249 U. S. 110 (1919); Skokomish Indian Tribe v. France, 
269 F. 2d 555 (C. A. 9th Cir. 1959). Nor does the exist-
ence of the Government’s power to sue affect the rights

8 Indians of course are now authorized to bring claims against 
the United States. See Indian Claims Commission Act, 60 Stat. 
1049 (1946), 25 U. S. C. §§ 7O-7Ow. For claims arising after Au-
gust 13, 1946, see 28 U. S. C. § 1505, conferring jurisdiction on the 
Court of Claims.
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of the individual Indian.9 “A restricted Indian is not 
without capacity to sue or to be sued with respect to 
his affairs, including his restricted property. . . . Both 
the Act of April 12, 1926 and the decision ... in Heck-
man v. United States . . . recognize capacity in a re-
stricted Indian to sue or defend actions in his own behalf 
subject only to the right of the Government to inter-
vene.” Sadler v. Public Nat. Bank & Trust Co., 172 
F. 2d 870, 874 (C. A. 10th Cir. 1949). And in Choctaw 
& Chickasaw Nations v. Seitz, 193 F. 2d 456, 459 (C. A. 
10th Cir. 1951), the court stated that Heckman, supra, 
Lane, supra, and Candelaria, supra, “clearly recognized 
the rights of restricted Indians and Indian tribes or 
pueblos to maintain actions with respect to their lands, 
although the United States would not be bound by the 
judgment in such an action, to which it was not a party, 
brought by the restricted Indian or an Indian tribe or 
pueblo.” In Brown v. Anderson, 61 Okla. 136, 160 P. 
724 (1916), the Oklahoma Supreme Court itself held 
that Heckman had “fully answered” the argument that 
only the United States as guardian of the Indian could 
bring a suit to cancel an improper conveyance of a re-
stricted Indian allotment. The court held:

“Osborne Anderson, the defendant in error, al-
though a full blood Indian, was a citizen of the 
United States and of the state of Oklahoma. No 
good reason appears why he should be denied the 
privilege of appealing to the courts of the state the 
same as any other citizen to enforce his rights to 
property, even though such property be land upon 

9“[T]he rights of restricted Indians and Indian tribes or pueblos 
to maintain actions with respect to their lands are clearly recog-
nized, although the United States might not be bound by a judgment 
in such an action to which it was not a party.” Federal Indian 
Law 336 (1958).
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which restrictions against alienation have been im-
posed by an act of Congress.” 61 Okla., at 138-139, 
160 P., at 726.

See Bell v. Fitzpatrick, 53 Okla. 574, 157 P. 334 (1916); 
L. Mills, Oklahoma Indian Land Laws §328 (1924). 
We agree that the federal restrictions preventing the 
Indian from selling or leasing his allotted land without 
the consent of a governmental official do not prevent the 
Indian landowner, like other property owners, from 
maintaining suits appropriate to the protection of his 
rights.

There remains the question whether the terms of the 
oil and gas lease or the regulations promulgated by the 
Secretary of the Interior to govern those leases prevent 
the Indians from seeking judicial relief for an alleged 
impairment of their interests under the lease. Respond-
ent argues that the Secretary has such complete control 
over the lease that only he can institute the necessary 
court action.

The leasing of allotted land for mining purposes “by 
said allottee” is expressly authorized by 25 U. S. C. 
§ 396. Although the approval of the Secretary is re-
quired, he is not the lessor and he cannot grant the lease 
on his own authority.10 The Secretary is authorized to 
promulgate regulations controlling the operation and 
development of the lease and to issue necessary written 
instructions to the lessee. Ibid. See generally 25 CFR 
§§ 172.1-172.33 (1967); 30 CFR §§ 221.1-221.67 (1967). 
The lessee is required to furnish a surety bond, in an 
amount satisfactory to the Secretary, guaranteeing com-
pliance with the terms of the lease, which incorporate 
the regulations of the Secretary. 25 U. S. C. § 396c.

10 A proviso to § 396 does give the Secretary the power to offer 
leases on his own if the allottee is deceased and the heirs have not 
been determined or cannot be found. 25 U. S. C. § 396.
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The Secretary has the power to inspect the leased 
premises and the books and records of the lessee. 25 
CFR § 172.25 (1967). The Secretary also has the 
power to impose such restrictions as to the time for the 
drilling of wells or the production from any well “as in 
his judgment may be necessary or proper for the pro-
tection of the natural resources of the leased land and 
in the interests of the Indian lessor.” 25 CFR § 172.24 
(1967). The lessee must furnish the Secretary with a 
monthly report disclosing all operations conducted on the 
lease, 30 CFR §§ 221.60-221.65 (1967), and must pay 
the royalties to the Secretary who deposits them to the 
credit of the Indian lessor. 25 CFR §§ 172.14, 172.16 
(1967). The lessee agrees to drill wells which the Secre-
tary determines are necessary to protect the leased land 
from drainage by another well on adjoining property. 
30 CFR § 221.21 (1967). Finally, the lessee is obligated 
to prevent the waste of oil and gas and agrees to pay 
the Indian lessor the full value of all gas wasted, unless 
the Secretary determines at the request of the lessee that 
the waste was sanctioned by state and federal law. 30 
CFR §§ 221.18, 221.35 (1967).

While the United States has exercised its supervisory 
authority over oil and gas leases in considerable detail, 
we find nothing in this regulatory scheme which would 
preclude petitioners from seeking judicial relief for an 
alleged violation of the lease. If the Government does 
determine that there has been waste in violation of a 
lease, it will of course satisfy its trust obligations by 
filing the necessary court action. However, there is 
nothing in the lease or regulations requiring the Indians 
to seek administrative action from the Government in-
stead of instituting legal proceedings on their own. The 
existence of the power of the United States to sue upon a 
violation of the lease no more diminishes the right of the 
Indian to maintain an action to protect that lease than



374 OCTOBER TERM, 1967.

Opinion of the Court. 390 U. S.

the general power of the United States to safeguard an 
allotment affected the capacity of the Indian to protect 
that allotment. Furthermore, the Bureau of Indian 
Affairs, which is the agency of the Department of the In-
terior charged with fulfilling the trust obligations of the 
United States, is faced “with an almost staggering prob-
lem in attempting to discharge its trust obligations with 
respect to thousands upon thousands of scattered Indian 
allotments. In some cases, the adequate fulfillment of 
trust responsibilities on these allotments would undoubt-
edly involve administrative costs running many times the 
income value of the property.” H. R. Rep. No. 2503, 
82d Cong., 2d Sess., 23 (1952). Recognizing these ad-
ministrative burdens and realizing that the Indian’s right 
to sue should not depend on the good judgment or zeal 
of a government attorney, the United States has indi-
cated its support of petitioners’ position that Indians 
have a capacity to sue under the oil and gas lease.11

The regulations do empower the Secretary to cancel a 
lease “for good cause upon application of the lessor or 
lessee, or if at any time the Secretary is satisfied that the 
provisions of the lease or of any regulations heretofore 
or hereafter prescribed have been violated.” 25 CFR 
§ 172.23 (1967). However, there is no justification for 
concluding that the severe sanction of cancellation of the 
lease is the only relief for all breaches of the lease terms 
or for any failure to pay royalties. Both the lessor and 
the lessee may wish to resolve their disagreement by the 
payment of damages and not by the cancellation of a 
basically satisfactory lease.

11 The Memorandum for the United States as amicus curiae states, 
at 7:

“In sum, respondent’s contention that, until the trusteeship is 
ended, the Indian landowners are disabled from maintaining suit 
for breach of a lease they have granted of their own property is 
unsupported in the governing statutes, the implementing regulations, 
or the terms of the lease.”
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Nor is the capacity of the Indian defeated by § 6 of 
the lease, which provides that the Secretary may cancel 
the lease “before restrictions are removed,” and con-
cludes, “Provided, That after restrictions are removed 
the lessor shall have and be entitled to any available 
remedy in law or equity for breach of this contract by 
the lessee.” 12 There is no warrant for implying by neg-
ative inference from this proviso a denial of all remedies 
otherwise available to the Indian prior to the removal 
of the federal restrictions on his power to alienate the 
land. Section 6 merely provides that when the federal 
restrictions on alienation are terminated, the federal 
supervision over the lease will likewise come to an end, 
without impairing the continuing rights of the Indian. 
Compare 25 CFR § 172.28 (1967).13

Respondent’s argument that the judgment in its favor 
should be sustained on available adequate state pro-

12 Section 6 of the lease provides :
“6. Cancellation and forfeiture.—When, in the opinion of the 

Secretary of the Interior, there has been a violation of any of the 
terms and conditions of this lease before restrictions are removed, 
the Secretary of the Interior shall have the right at any time after 
30 days notice to the lessee, specifying the terms and conditions 
violated, and after a hearing, if the lessee shall so request within 
30 days of receipt of notice, to declare this lease null and void, 
and the lessor shall then be entitled and authorized to take imme-
diate possession of the land: Provided, That after restrictions are 
removed the lessor shall have and be entitled to any available 
remedy in law or equity for breach of this contract by the lessee.”

13 The regulation dealing with the removal of restrictions avoids 
the danger of a negative inference by stating: “Oil and gas 
leases ... on land from all of which restrictions against aliena-
tion have been or shall be removed, even if such leases contain 
provisions authorizing supervision by the Department, shall, after 
such removal of restrictions against alienation, be operated entirely 
free from such supervision, and the authority and power delegated 
to the Secretary of the Interior in said leases shall cease . . . 
25 CFR § 172.28 (1967).
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cedural grounds is untenable. Since the Oklahoma 
Supreme Court’s decision rested solely on federal grounds, 
that court must have either rejected or failed to reach 
the asserted state grounds. Furthermore, we intimate no 
view on the merits of the case. If the lessee has con-
formed to all of the requirements of the federal regula-
tions and has not breached any of the terms of the lease, 
the suit may fail. We merely hold that the Indian 
lessors have the capacity to maintain an action seeking 
damages for the alleged breach of the oil and gas lease. 
Accordingly, the judgment of the Supreme Court of 
Oklahoma is reversed and the cause is remanded for 
further proceedings not inconsistent with this opinion.

It is so ordered.

Mr . Justice  Marsh all  took no part in the con-
sideration or decision of this case.
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A federally insured savings and loan association (hereafter “the 
bank”) was robbed by two unmasked men. Five bank employees 
witnessed the robbery, and on the day it occurred gave the FBI 
written statements. Petitioners, Simmons and Garrett, and 
another (Andrews) were subsequently indicted for the crime. In 
the afternoon of the day of the robbery, FBI agents made a 
warrantless search of Andrews’ mother’s house and found two suit-
cases in the basement, one of which contained incriminating items. 
The next morning FBI agents obtained and (without indicating 
the progress of the investigation or suggesting who the suspects 
were) showed separately to each of the five bank employee wit-
nesses some snapshots consisting mostly of group pictures of 
Andrews, Simmons, and others. Each witness identified pictures 
of Simmons as one of the robbers. None identified Andrews. 
Later some of these witnesses viewed indeterminate numbers of 
pictures and all identified Simmons. Three of the employees 
identified Garrett as the second robber from other photographs. 
Before trial Garrett moved to suppress the Government’s exhibit 
of the suitcase containing the incriminating items as having been 
seized in violation of his Fourth Amendment rights. To establish 
his standing so to move, Garrett testified that the suitcase was 
similar to one he had owned and that he owned the clothing found 
therein. The District Court denied the motion to suppress. 
Garrett’s testimony at the “suppression” hearing was, over his 
objection, admitted against him at trial. All five bank employee 
witnesses positively identified Simmons in court as one of the 
robbers and three identified Garrett, the two others testifying 
that they did not get a good look at him. The District Court 
denied a defense request under 18 U. S. C. § 3500 (the Jencks 
Act) for the production of the photographs shown to the witnesses 
before trial, the defense apparently claiming that they were incor-
porated in the written statements, which the Government had 
made available to the defense. That Act provides that after a 
witness has testified for the Government in a federal criminal 
prosecution the Government must, on a defense request, produce
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any “statement of the witness” in the Government’s possession 
“which relates to the subject matter as to wThich the witness has 
testified.” Petitioners and Andrews were convicted. Each peti-
tioner’s conviction (but not Andrews’) was affirmed by the Court 
of Appeals. Simmons asserts that the pretrial identification pro-
cedure through use of the photographs was so unduly prejudicial 
as fatally to taint his conviction. Both petitioners claim error in 
the District Court’s refusal to order production of the pictures 
under the Jencks Act. Garrett urges violation of his constitu-
tional rights when testimony in support of his “suppression” 
motion was admitted against him at trial. Held:

1. In the light of the totality of the circumstances surrounding 
this case, the identification procedure through use of the photo-
graphs was not such as to deny Simmons due process of law or to 
call for reversal under the Court’s supervisory authority. Pp. 
383-386.

(a) Each case involving pretrial initial identification by 
photographs must be considered on its own facts; and convictions 
based on eyewitness identification at trial following such pretrial 
identification will be set aside on the ground of prejudice only if 
the pretrial identification procedure was so impermissibly sug-
gestive as to give rise to a very substantial likelihood of irreparable 
misidentification. P. 384.

(b) Here resort to photographic identification by the FBI 
was necessary: a serious felony had been committed; the perpe-
trators were at large; the inconclusive clues led to Andrews and 
Simmons; and the agents had to determine swiftly if they were on 
the right track. Pp. 384-385.

(c) In the circumstances of this case there was little chance 
that the procedure would lead to misidentification of Simmons. 
Pp. 385-386.

2. Since none of the photographs was acquired or shown to the 
witnesses until the day after the witnesses gave statements to the 
FBI, the District Court correctly held that the photographs were 
not part of those statements and hence not producible for the 
defense under the Jencks Act. P. 387.

3. In view of all the attendant circumstances, including the 
strength of the eyewitness identification of Simmons, the District 
Court’s refusal (apart from any requirement of the Jencks Act) 
to order production of the photographs was not an abuse of its 
discretion as to Simmons. Pp. 388-389.
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4. When a defendant testifies in support of a motion to suppress 
evidence on Fourth Amendment grounds, his testimony may not 
be thereafter admitted against him at trial on the issue of guilt 
unless he makes no objection. Pp. 389-394.

(a) Garrett justifiably believed that his testimony that he 
owned the suitcase was necessary to show that he had standing 
to claim that it was illegally seized; hence, the testimony was an 
integral part of his Fourth Amendment exclusion claim. Pp. 
390-391.

(b) The rationale of the courts below for their holdings that 
Garrett’s testimony was admissible when the motion to suppress 
had failed was that the testimony had been “voluntarily” given 
and relevant and therefore was admissible like any other prior 
testimony or admission. Pp. 391-392.

(c) This rule not only imposes a condition which may deter 
a defendant from making a Fourth Amendment objection; as a 
practical matter, it makes a defendant who wishes to establish 
standing do so at the risk that his words may later be used to 
incriminate him. P. 393.

(d) In the circumstances of this case, it is intolerable that 
one constitutional right should have to be surrendered in order 
to assert another. P. 394.

371 F. 2d 296, affirmed in part, reversed and remanded in part.

Raymond J. Smith argued the cause for petitioners. 
With him on the brief were John Powers Crowley and 
George F. Callaghan.

Solicitor General Griswold argued the cause for the 
United States. With him on the brief were Assistant 
Attorney General Vinson, Beatrice Rosenberg and 
Mervyn Hamburg.

Mr . Justice  Harlan  delivered the opinion of the 
Court.

This case presents issues arising out of the petitioners’ 
trial and conviction in the United States District Court 
for the Northern District of Illinois for the armed rob-
bery of a federally insured savings and loan association.

The evidence at trial showed that at about 1:45 p. m.
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on February 27, 1964, two men entered a Chicago savings 
and loan association. One of them pointed a gun at a 
teller and ordered her to put money into a sack which 
the gunman supplied. The men remained in the bank 
about five minutes. After they left, a bank employee 
rushed to the street and saw one of the men sitting on 
the passenger side of a departing white 1960 Thunderbird 
automobile with a large scrape on the right door. Within 
an hour police located in the vicinity a car matching 
this description. They discovered that it belonged to 
a Mrs. Rey, sister-in-law of petitioner Simmons. She 
told the police that she had loaned the car for the after-
noon to her brother, William Andrews.

At about 5:15 p. m. the same day, two FBI agents 
came to the house of Mrs. Mahon, Andrews’ mother, 
about half a block from the place where the car was then 
parked.1 The agents had no warrant, and at trial it was 
disputed whether Mrs. Mahon gave them permission to 
search the house. They did search, and in the basement 
they found two suitcases, of which Mrs. Mahon dis-
claimed any knowledge. One suitcase contained, among 
other items, a gun holster, a sack similar to the one used 
in the robbery, and several coin cards and bill wrappers 
from the bank which had been robbed.

The following morning the FBI obtained from another 
of Andrews’ sisters some snapshots of Andrews and of 
petitioner Simmons, who was said by the sister to have 
been with Andrews the previous afternoon. These snap-
shots were shown to the five bank employees who had 
witnessed the robbery. Each witness identified pictures 
of Simmons as representing one of the robbers. A week 
or two later, three of these employees identified photo-

1 Mrs. Mahon also testified that at about 3:30 p. m. the same day 
six men with guns forced their way into and ransacked her house. 
However, these men were never identified, and they apparently took 
nothing.
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graphs of petitioner Garrett as depicting the other robber, 
the other two witnesses stating that they did not have a 
clear view of the second robber.

The petitioners, together with William Andrews, sub-
sequently were indicted and tried for the robbery, as 
indicated. Just prior to the trial, Garrett moved to 
suppress the Government’s exhibit consisting of the suit-
case containing the incriminating items. In order to 
establish his standing so to move, Garrett testified that, 
although he could not identify the suitcase with cer-
tainty, it was similar to one he had owned, and that he 
was the owner of clothing found inside the suitcase. The 
District Court denied the motion to suppress. Garrett’s 
testimony at the “suppression” hearing was admitted 
against him at trial.

During the trial, all five bank employee witnesses 
identified Simmons as one of the robbers. Three of 
them identified Garrett as the second robber, the other 
two testifying that they did not get a good look at the 
second robber. The District Court denied the peti-
tioners’ request under 18 U. S. C. § 3500 (the so-called 
Jencks Act) for production of the photographs which 
had been shown to the witnesses before trial.

The jury found Simmons and Garrett, as well as 
Andrews, guilty as charged. On appeal, the Court of 
Appeals for the Seventh Circuit affirmed as to Simmons 
and Garrett, but reversed the conviction of Andrews on 
the ground that there was insufficient evidence to connect 
him with the robbery. 371 F. 2d 296.

We granted certiorari as to Simmons and Garrett, 388 
U. S. 906, to consider the following claims. First, Sim-
mons asserts that his pretrial identification by means of 
photographs was in the circumstances so unnecessarily 
suggestive and conducive to misidentification as to deny 
him due process of law, or at least to require reversal of 
his conviction in the exercise of our supervisory power
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over the lower federal courts. Second, both petitioners 
contend that the District Court erred in refusing defense 
requests for production under 18 U. S. C. § 3500 of the 
pictures of the petitioners which were shown to eye-
witnesses prior to trial. Third, Garrett urges that his 
constitutional rights were violated when testimony given 
by him in support of his “suppression” motion was ad-
mitted against him at trial. For reasons which follow, 
we affirm the judgment of the Court of Appeals as to 
Simmons, but reverse as to Garrett.

I.
The facts as to the identification claim are these. As 

has been noted previously, FBI agents on the day fol-
lowing the robbery obtained from Andrews’ sister a num-
ber of snapshots of Andrews and Simmons. There seem 
to have been at least six of these pictures, consisting 
mostly of group photographs of Andrews, Simmons, and 
others. Later the same day, these were shown to the five 
bank employees who had witnessed the robbery at their 
place of work, the photographs being exhibited to each 
employee separately. Each of the five employees identi-
fied Simmons from the photographs. At later dates, 
some of these witnesses were again interviewed by the 
FBI and shown indeterminate numbers of pictures. 
Again, all identified Simmons. At trial, the Govern-
ment did not introduce any of the photographs, but relied 
upon in-court identification by the five eyewitnesses, 
each of whom swore that Simmons was one of the robbers.

In support of his argument, Simmons looks to last 
Term’s “lineup” decisions—United States v. Wade, 388 
U. S. 218, and Gilbert v. California, 388 U. S. 263—in 
which this Court first departed from the rule that the 
manner of an extra-judicial identification affects only 
the weight, not the admissibility, of identification testi-
mony at trial. The rationale of those cases was that an
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accused is entitled to counsel at any “critical stage of the 
prosecution,” and that a post-indictment lineup is such 
a “critical stage.” See 388 U. S., at 236-237. Sim-
mons, however, does not contend that he was entitled 
to counsel at the time the pictures were shown to the 
witnesses. Rather, he asserts simply that in the circum-
stances the identification procedure was so unduly preju-
dicial as fatally to taint his conviction. This is a claim 
which must be evaluated in light of the totality of sur-
rounding circumstances. See Stovall v. Denno, 388 U. S. 
293, at 302; Palmer v. Peyton, 359 F. 2d 199. Viewed in 
that context, we find the claim untenable.

It must be recognized that improper employment 
of photographs by police may sometimes cause wit-
nesses to err in identifying criminals. A witness may 
have obtained only a brief glimpse of a criminal, or may 
have seen him under poor conditions. Even if the police 
subsequently follow the most correct photographic iden-
tification procedures and show him the pictures of a 
number of individuals without indicating whom they 
suspect, there is some danger that the witness may make 
an incorrect identification. This danger will be increased 
if the police display to the witness only the picture of 
a single individual who generally resembles the person 
he saw, or if they show him the pictures of several per-
sons among which the photograph of a single such indi-
vidual recurs or is in some way emphasized.2 The chance 
of misidentification is also heightened if the police indi-
cate to the witness that they have other evidence that 
one of the persons pictured committed the crime.3 Re-
gardless of how the initial misidentification comes about, 
the witness thereafter is apt to retain in his memory the 
image of the photograph rather than of the person actu-

2 See P. Wall, Eye-Witness Identification in Criminal Cases 74-77 
(1965).

3 See id., at 82-83.
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ally seen, reducing the trustworthiness of subsequent 
lineup or courtroom identification.4

Despite the hazards of initial identification by photo-
graph, this procedure has been used widely and effec-
tively in criminal law enforcement, from the standpoint 
both of apprehending offenders and of sparing innocent 
suspects the ignominy of arrest by allowing eyewitnesses 
to exonerate them through scrutiny of photographs. 
The danger that use of the technique may result in 
convictions based on misidentification may be substan-
tially lessened by a course of cross-examination at trial 
which exposes to the jury the method’s potential for 
error. We are unwilling to prohibit its employment, 
either in the exercise of our supervisory power or, still 
less, as a matter of constitutional requirement. Instead, 
we hold that each case must be considered on its own 
facts, and that convictions based on eyewitness identi-
fication at trial following a pretrial identification by 
photograph will be set aside on that ground only if the 
photographic identification procedure was so impermis-
sibly suggestive as to give rise to a very substantial like-
lihood of irreparable misidentification. This standard 
accords with our resolution of a similar issue in Stovall 
v. Denno, 388 U. S. 293, 301-302, and with decisions of 
other courts on the question of identification by 
photograph.5

Applying the standard to this case, we conclude that 
petitioner Simmons’ claim on this score must fail. In 
the first place, it is not suggested that it was unnecessary 
for the FBI to resort to photographic identification in 
this instance. A serious felony had been committed. 
The perpetrators were still at large. The inconclusive 
clues which law enforcement officials possessed led to

4 See id., at 68-70.
5 See, e. g., People v. Evans, 39 Cal. 2d 242, 246 P. 2d 636.
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Andrews and Simmons. It was essential for the FBI 
agents swiftly to determine whether they were on the 
right track, so that they could properly deploy their 
forces in Chicago and, if necessary, alert officials in other 
cities. The justification for this method of procedure 
was hardly less compelling than that which we found to 
justify the “one-man lineup” in Stovall v. Denno, supra.

In the second place, there was in the circumstances of 
this case little chance that the procedure utilized led to 
misidentification of Simmons. The robbery took place in 
the afternoon in a well-lighted bank. The robbers wore 
no masks. Five bank employees had been able to see the 
robber later identified as Simmons for periods ranging up 
to five minutes. Those witnesses were shown the photo-
graphs only a day later, while their memories were still 
fresh. At least six photographs were displayed to each 
witness. Apparently, these consisted primarily of group 
photographs, with Simmons and Andrews each appearing 
several times in the series. Each witness was alone when 
he or she saw the photographs. There is no evidence 
to indicate that the witnesses were told anything about 
the progress of the investigation, or that the FBI agents 
in any other way suggested which persons in the pictures 
were under suspicion.

Under these conditions, all five eyewitnesses identi-
fied Simmons as one of the robbers. None identified 
Andrews, who apparently was as prominent in the photo-
graphs as Simmons. These initial identifications were 
confirmed by all five witnesses in subsequent viewings 
of photographs and at trial, where each witness identified 
Simmons in person. Notwithstanding cross-examination, 
none of the witnesses displayed any doubt about their 
respective identifications of Simmons. Taken together, 
these circumstances leave little room for doubt that the 
identification of Simmons was correct, even though the 
identification procedure employed may have in some
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respects fallen short of the ideal.6 We hold that in the 
factual surroundings of this case the identification pro-
cedure used was not such as to deny Simmons due process 
of law or to call for reversal under our supervisory 
authority.

II.
It is next contended, by both petitioners, that in any 

event the District Court erred in refusing a defense re-
quest that the photographs shown to the witnesses prior 
to trial be turned over to the defense for purposes of cross- 
examination. This claim to production is based on 18 
U. S. C. § 3500, the so-called Jencks Act. That Act, 
passed in response to this Court’s decision in Jencks v. 
United States, 353 U. S. 657, provides that after a 
witness has testified for the Government in a federal 
criminal prosecution the Government must, on request 
of the defense, produce any “statement ... of the wit-
ness in the possession of the United States which relates 
to the subject matter as to which the witness has testi-
fied.” For the Act’s purposes, as they relate to this case, 
a “statement” is defined as “a written statement made 
by said witness and signed or otherwise adopted or 
approved by him . . .

6 The reliability of the identification procedure could have been 
increased by allowing only one or two of the five eyewitnesses to 
view the pictures of Simmons. If thus identified, Simmons could 
later have been displayed to the other eyewitnesses in a lineup, 
thus permitting the photographic identification to be supplemented 
by a corporeal identification, which is normally more accurate. 
See P. Wall, Eye-Witness Identification in Criminal Cases 83 (1965); 
Williams, Identification Parades, [1955] Crim. L. Rev. 525, 531. 
Also, it probably would have been preferable for the witnesses to 
have been shown more than six snapshots, for those snapshots to 
have pictured a greater number of individuals, and for there to have 
been proportionally fewer pictures of Simmons. See Wall, supra, 
at 74—82; Williams, supra, at 530.
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Written statements of this kind were taken from all 
five eyewitnesses by the FBI on the day of the robbery. 
Apparently none were taken thereafter. When these 
statements were produced by the Government at trial 
pursuant to § 3500, the defense also claimed the right to 
look at the photographs “under 3500.” The District 
Judge denied these requests.

The petitioners’ theory seems to be that the photo-
graphs were incorporated in the written statements of 
the witnesses, and that they therefore had to be produced 
under § 3500. The legislative history of the Jencks Act 
does confirm that photographs must be produced if they 
constitute a part of a written statement.7 However, the 
record in this case does not bear out the petitioners’ 
claim that the pictures involved here were part of the 
statements which were approved by the witnesses and, 
therefore, producible under § 3500. It appears that all 
such statements were made on the day of the robbery. 
At that time, the FBI and police had no pictures of the 
petitioners. The first pictures were not acquired and 
shown to the witnesses until the morning of the following 
day. Hence, they could not possibly have been a part 
of the statements made and approved by the witnesses 
the day of the robbery.

The petitioners seem also to suggest that, quite apart 
from § 3500, the District Court’s refusal of their request 
for the photographs amounted to an abuse of discretion. 
The photographs were not referred to by the Government 
in its case-in-chief. They were first asked for by the 
defense after the direct examination of the first eye-

7 In the discussion of the bill on the floor of the Senate, Senator 
O’Mahoney, sponsor of the bill in the Senate, stated that photo-
graphs per se were not required to be produced under the bill, 
but that “[i]f the pictures have anything to do with the statement 
of the witness ... of course that would be part of it . . . .” 103 
Cong. Rec. 16489.
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witness, on the second day of the trial. When the 
defense requested the pictures, counsel for the Govern-
ment noted that there were a “multitude” of pictures 
and stated that it might be difficult to identify those 
which were shown to particular witnesses. However, he 
indicated that the Government was willing to furnish all 
of the pictures, if they could be found. The District 
Court, referring to the fact that production of the photo-
graphs was not required under § 3500, stated that it 
would not stop the trial in order to have the pictures 
made available.

Although the pictures might have been of some assist-
ance to the defense, and although it doubtless would 
have been preferable for the Government to have labeled 
the pictures shown to each witness and kept them avail-
able for trial,8 we hold that in the circumstances the 
refusal of the District Court to order their production 
did not amount to an abuse of discretion, at least as to 
petitioner Simmons.9 The defense surely knew that 
photographs had played a role in the identification proc-
ess. Yet there was no attempt to have the pictures 
produced prior to trial pursuant to Fed. Rule Crim. 
Proc. 16. When production of the pictures was sought 
at trial, the defense did not explain why they were

8 See P. Wall, Eye-Witness Identification in Criminal Cases 84 
(1965); Williams, Identification Parades, [1955] Crim. L. Rev. 525, 
530.

9 Garrett was also initially identified from photographs, but at 
a later date than Simmons. He was identified by fewer witnesses 
than was Simmons, and even those witnesses had less opportunity 
to see him during the robbery than they did Simmons. The record 
is opaque as to the number and type of photographs of Garrett 
which were shown to these witnesses, and as to the circumstances 
of the showings. However, it is unnecessary to decide whether 
Garrett was prejudiced by the District Court’s failure to order 
production of the pictures at trial, since we are reversing Garrett’s 
conviction on other grounds.
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needed, but simply argued that production was required 
under § 3500. Moreover, the strength of the eyewitness 
identifications of Simmons renders it highly unlikely 
that nonproduction of the photographs caused him any 
prejudice.

III.
Finally, it is contended that it was reversible error to 

allow the Government to use against Garrett on the issue 
of guilt the testimony given by him upon his unsuccess-
ful motion to suppress as evidence the suitcase seized 
from Mrs. Mahon’s basement and its contents. That 
testimony established that Garrett was the owner of 
the suitcase.10

In order to effectuate the Fourth Amendment’s guar-
antee of freedom from unreasonable searches and seizures, 
this Court long ago conferred upon defendants in fed-
eral prosecutions the right, upon motion and proof, to 
have excluded from trial evidence which had been se-
cured by means of an unlawful search and seizure. 
Weeks v. United States, 232 U. S. 383. More recently, 
this Court has held that “the exclusionary rule is an 
essential part of both the Fourth and Fourteenth Amend-
ments . . . Mapp v. Ohio, 367 U. S. 643, 657.

However, we have also held that rights assured by 
the Fourth Amendment are personal rights, and that 
they may be enforced by exclusion of evidence only at 
the instance of one whose own protection was infringed 
by the search and seizure. See, e. g., Jones v. United 
States, 362 U. S. 257, 260-261. At one time, a defendant 
who wished to assert a Fourth Amendment objection was 
required to show that he was the owner or possessor of

10 Although petitioner Simmons objected at trial to the admission 
of Garrett’s testimony, the claim was not pressed on his behalf here. 
Garrett did not mention Simmons in his testimony, and the District 
Court instructed the jury to consider the testimony only with ref-
erence to Garrett.
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the seized property or that he had a possessory interest 
in the searched premises.11 In part to avoid having to 
resolve the issue presented by this case, we relaxed those 
standing requirements in two alternative ways in Jones 
v. United States, supra. First, we held that when, as 
in Jones, possession of the seized evidence is itself an 
essential element of the offense with which the defendant 
is charged, the Government is precluded from denying 
that the defendant has the requisite possessory interest 
to challenge the admission of the evidence. Second, we 
held alternatively that the defendant need have no pos-
sessory interest in the searched premises in order to have 
standing; it is sufficient that he be legitimately on those 
premises when the search occurs. Throughout this case, 
petitioner Garrett has justifiably, and without challenge 
from the Government, proceeded on the assumption 
that the standing requirements must be satisfied.12 On 
that premise, he contends that testimony given by a 
defendant to meet such requirements should not be ad-
missible against him at trial on the question of guilt or 
innocence. We agree.

Under the standing rules set out in Jones, there will 
be occasions, even in prosecutions for nonpossessory 
offenses, when a defendant’s testimony will be needed 
to establish standing. This case serves as an example.

11 See, e. g., Jones v. United States, 362 U. S. 257, at 262; Edwards, 
Standing to Suppress Unreasonably Seized Evidence, 47 Nw. U. L. 
Rev. 471 (1952).

12 It has been suggested that the adoption of a “police-deterrent” 
rationale for the exclusionary rule, see Linkletter v. Walker, 381 
U. S. 618, logically dictates that a defendant should be able to 
object to the admission against him of any unconstitutionally seized 
evidence. See Comment, Standing to Object to an Unreasonable 
Search and Seizure, 34 U. Chi. L. Rev. 342 (1967); Note, Standing 
to Object to an Unlawful Search and Seizure, 1965 Wash. U. L. Q. 
488. However, that argument is not advanced in this case, and 
we do not consider it.
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Garrett evidently was not in Mrs. Mahon’s house at the 
time his suitcase was seized from her basement. The 
only, or at least the most natural, way in which he could 
found standing to object to the admission of the suitcase 
was to testify that he was its owner.13 Thus, his testi-
mony is to be regarded as an integral part of his Fourth 
Amendment exclusion claim. Under the rule laid down 
by the courts below, he could give that testimony only 
by assuming the risk that the testimony would later be 
admitted against him at trial. Testimony of this kind, 
which links a defendant to evidence which the Govern-
ment considers important enough to seize and to seek 
to have admitted at trial, must often be highly preju-
dicial to a defendant. This case again serves as an exam-
ple, for Garrett’s admitted ownership of a suitcase which 
only a few hours after the robbery was found to contain 
money wrappers taken from the victimized bank was 
undoubtedly a strong piece of evidence against him. 
Without his testimony, the Government might have 
found it hard to prove that he was the owner of the 
suitcase.14

The dilemma faced by defendants like Garrett is most 
extreme in prosecutions for possessory crimes, for then 
the testimony required for standing itself proves an ele-
ment of the offense. We eliminated that Hobson’s choice 
in Jones v. United States, supra, by relaxing the standing 
requirements. This Court has never considered squarely 
the question whether defendants charged with non- 
possessory crimes, like Garrett, are entitled to be re-

13 The record shows that Mrs. Mahon, the owner of the premises 
from which the suitcase was taken, disclaimed all knowledge of its 
presence there and of its ownership.

14 The Government concedes that there were no identifying marks 
on the outside of the suitcase. See Brief for the United States 33.
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lieved of their dilemma entirely.15 The lower courts 
which have considered the matter, both before and after 
Jones, have with two exceptions agreed with the holdings 
of the courts below that the defendant’s testimony may 
be admitted when, as here, the motion to suppress has 
failed.16 The reasoning of some of these courts would 
seem to suggest that the testimony would be admissible 
even if the motion to suppress had succeeded,17 but the 
only court which has actually decided that question held 
that when the motion to suppress succeeds the testimony 
given in support of it is excludable as a “fruit” of the 
unlawful search.18 The rationale for admitting the testi-
mony when the motion fails has been that the testimony 
is voluntarily given and relevant, and that it is there-
fore entitled to admission on the same basis as any other 
prior testimony or admission of a party.19

It seems obvious that a defendant who knows that his 
testimony may be admissible against him at trial will 
sometimes be deterred from presenting the testimonial 
proof of standing necessary to assert a Fourth Amend-

15 In Jones, the only reference to the subject was a statement 
that “[The defendant] has been faced . . . with the chance that 
the allegations made on the motion to suppress may be used against 
him at the trial, although that they may is by no means an inevitable 
holding . . . .” 362 U. S., at 262.

16 See Heller v. United States, 57 F. 2d 627; Kaiser v. United 
States, 60 F. 2d 410; Fowler v. United States, 239 F. 2d 93; 
Monroe v. United States, 320 F. 2d 277; United States v. Taylor, 
326 F. 2d 277; United States v. Airdo, 380 F. 2d 103; United States 
v. Lindsly, 7 F. 2d 247, rev’d on other grounds, 12 F. 2d 771. 
Contra, see Bailey v. United States, 128 U. S. App. D. C. 354, 389 F. 
2d 305; United States v. Lewis, 270 F. Supp. 807, 810, n. 1 (dictum).

17 See, e. g., Heller v. United States, 57 F. 2d 627; Monroe v. 
United States, 320 F. 2d 277.

18 See Safarik v. United States, 62 F. 2d 892, rehearing denied, 
63 F. 2d 369. Accord, Fowler v. United States, 239 F. 2d 93 
(dictum); cf. Fabri v. United States, 24 F. 2d 185.

19 See cases cited in n. 16, supra.
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ment claim. The likelihood of inhibition is greatest 
when the testimony is known to be admissible regardless 
of the outcome of the motion to suppress. But even in 
jurisdictions where the admissibility of the testimony 
depends upon the outcome of the motion, there will be 
a deterrent effect in those marginal cases in which it can-
not be estimated with confidence whether the motion 
will succeed. Since search-and-seizure claims depend 
heavily upon their individual facts,20 and since the law 
of search and seizure is in a state of flux,21 the incidence 
of such marginal cases cannot be said to be negligible. 
In such circumstances, a defendant with a substantial 
claim for the exclusion of evidence may conclude that 
the admission of the evidence, together with the Gov-
ernment’s proof linking it to him, is preferable to risking 
the admission of his own testimony connecting himself 
with the seized evidence.

The rule adopted by the courts below does not merely 
impose upon a defendant a condition which may deter 
him from asserting a Fourth Amendment objection—it 
imposes a condition of a kind to which this Court has 
always been peculiarly sensitive. For a defendant who 
wishes to establish standing must do so at the risk that 
the words which he utters may later be used to incrim-
inate him. Those courts which have allowed the admis-
sion of testimony given to establish standing have rea-
soned that there is no violation of the Fifth Amendment’s 
Self-Incrimination Clause because the testimony was 
voluntary.22 As an abstract matter, this may well be 
true. A defendant is “compelled” to testify in support 
of a motion to suppress only in the sense that if he

20 See, e. g., United States v. Rabinowitz, 339 U. S. 56, 63.
21E. g., compare Warden v. Hayden, 387 U. S. 294, with Gouled 

v. United States, 255 U. S. 298; compare Camara v. Municipal 
Court, 387 U. S. 523, with Frank v. Maryland, 359 U. S. 360.

22 See, e. g., Heller v. United States, 57 F. 2d 627.
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refrains from testifying he will have to forgo a benefit, 
and testimony is not always involuntary as a matter of 
law simply because it is given to obtain a benefit.23 How-
ever, the assumption which underlies this reasoning is 
that the defendant has a choice: he may refuse to testify 
and give up the benefit.24 When this assumption is 
applied to a situation in which the “benefit” to be gained 
is that afforded by another provision of the Bill of Rights, 
an undeniable tension is created. Thus, in this case 
Garrett was obliged either to give up what he believed, 
with advice of counsel, to be a valid Fourth Amend-
ment claim or, in legal effect, to waive his Fifth Amend-
ment privilege against self-incrimination. In these cir-
cumstances, we find it intolerable that one constitutional 
right should have to be surrendered in order to assert 
another. We therefore hold that when a defendant 
testifies in support of a motion to suppress evidence on 
Fourth Amendment grounds, his testimony may not 
thereafter be admitted against him at trial on the issue 
of guilt unless he makes no objection.

For the foregoing reasons, we affirm the judgment of 
the Court of Appeals so far as it relates to petitioner 
Simmons. We reverse the judgment with respect to peti-
tioner Garrett, and as to him remand the case to the 
Court of Appeals for further proceedings consistent with 
this opinion.

It is so ordered.

Mr . Justice  Marshall  took no part in the considera-
tion or decision of this case.

23 For example, testimony given for his own benefit by a plaintiff 
in a civil suit is admissible against him in a subsequent criminal 
prosecution. See 4 Wigmore, Evidence § 1066 (3d ed. 1940); 8 id., 
§2276 (McNaughton rev. 1961).

24 Ibid.
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Mr . Just ice  Black , concurring in part and dissenting 
in part.

I concur in affirmance of the conviction of Simmons 
but dissent from reversal of Garrett’s conviction. I shall 
first discuss Simmons’ case.

1. Simmons’ chief claim is that his “pretrial identifica-
tion [was] so unnecessarily suggestive and conducive to 
irreparable mistaken identification, that he was denied 
due process of law.” The Court rejects this conten-
tion. I agree with the Court but for quite different rea-
sons. The Court’s opinion rests on a lengthy discussion 
of inferences that the jury could have drawn from the 
evidence of identifying witnesses. A mere summary 
reading of the evidence as outlined by this Court shows 
that its discussion is concerned with the weight of the 
testimony given by the identifying witnesses. The 
weight of the evidence, however, is not a question for 
the Court but for the jury, and does not raise a due 
process issue. The due process question raised by Sim-
mons is, and should be held to be, frivolous. The iden-
tifying witnesses were all present in the bank when it 
was robbed and all saw the robbers. The due process 
contention revolves around the circumstances under 
which these witnesses identified pictures of the robbers 
shown to them, and these circumstances are relevant 
only to the weight the identification was entitled to be 
given. The Court, however, considers Simmons’ conten-
tion on the premise that a denial of due process could be 
found in the “totality of circumstances” of the picture 
identification. I do not believe the Due Process Clause 
or any other constitutional provision vests this Court 
with any such wide-ranging, uncontrollable power. A 
trial according to due process of law is a trial according 
to the “law of the land”—the law as enacted by the 
Constitution or the Legislative Branch of Government, 
and not “laws” formulated by the courts according to
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the “totality of the circumstances.” Simmons’ due proc-
ess claim here should be denied because it is frivolous.*  
For these reasons I vote to affirm Simmons’ conviction.

2. I agree with the Court, in part for reasons it assigns, 
that the District Court did not commit error in declining 
to permit the photographs used to be turned over to the 
defense for purposes of cross-examination.

3. The Court makes new law in reversing Garrett’s 
conviction on the ground that it was error to allow the 
Government to use against him testimony he had given 
upon his unsuccessful motion to suppress evidence 
allegedly seized in violation of the Fourth Amendment. 
The testimony used was Garrett’s statement in the sup-
pression hearing that he was the owner of a suitcase 
which contained money wrappers taken from the bank 
that was robbed. The Court is certainly guilty of no 
overstatement in saying that this “was undoubtedly a 
strong piece of evidence against [Garrett].” Ante, at 
391. In fact, one might go further and say that this tes-
timony, along with the statements of the eyewitnesses 
against him, showed beyond all question that Garrett was 
one of the bank robbers. The question then is whether 
the Government is barred from offering a truthful state-
ment made by a defendant at a suppression hearing in 
order to prevent the defendant from winning an acquittal 
on the false premise that he is not the owner of the prop-
erty he has already sworn that he owns. My answer to 
this question is “No.” The Court’s answer is “Yes” on 
the premise that “a defendant who knows that his testi-
mony may be admissible against him at trial will some-

* Although Simmons’ “questions presented” raise no such conten-
tion, the Court declines to use its “supervisory power” to hold 
Simmons’ rights were violated by the identification methods. One 
must look to the Constitution in vain, I think, to find a “supervisory 
power” in this Court to reverse cases like this on such a ground.
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times be deterred from presenting the testimonial proof of 
standing necessary to assert a Fourth Amendment claim.” 
Ante, at 392-393.

For the Court, though not for me, the question seems 
to be whether the disadvantages associated with deterring 
a defendant from testifying on a motion to suppress are 
significant enough to offset the advantages of permitting 
the Government to use such testimony when relevant 
and probative to help convict the defendant of a crime. 
The Court itself concedes, however, that the deterrent 
effect on which it relies comes into play, at most, only 
in “marginal cases” in which the defendant cannot esti-
mate whether the motion to suppress will succeed. 
Ante, at 393. The value of permitting the Government 
to use such testimony is, of course, so obvious that it is 
usually left unstated, but it should not for that reason 
be ignored. The standard of proof necessary to convict 
in a criminal case is high, and quite properly so, but for 
this reason highly probative evidence such as that in-
volved here should not lightly be held inadmissible. 
For me the importance of bringing guilty criminals to 
book is a far more crucial consideration than the desir-
ability of giving defendants every possible assistance in 
their attempts to invoke an evidentiary rule which itself 
can result in the exclusion of highly relevant evidence.

This leaves for me only the possible contention that 
Garrett’s testimony was inadmissible under the Fifth 
Amendment because it was compelled. Of course, I 
could never accept the Court’s statement that “testimony 
is not always involuntary as a matter of law simply 
because it is given to obtain a benefit.” Ante, at 394. 
No matter what Professor Wigmore may have thought 
about the subject, it has always been clear to me that 
any threat of harm or promise of benefit is sufficient to 
render a defendant’s statement involuntary. See Shot-
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well Mfg. Co. v. United States, 371 U. S. 341, 367 (1963) 
(dissenting opinion). The reason why the Fifth Amend-
ment poses no bar to acceptance of Garrett’s testimony 
is not, therefore, that a promise of benefit is not generally 
fatal. Rather, the answer is that the privilege against 
self-incrimination has always been considered a privilege 
that can be waived, and the validity of the waiver is, of 
course, not undermined by the inevitable fact that by 
testifying, a defendant can obtain the “benefit” of a 
chance to help his own case by the testimony he gives. 
When Garrett took the stand at the suppression hearing, 
he validly surrendered his privilege with respect to the 
statements he actually made at that time, and since these 
statements were therefore not “compelled,” they could 
be used against him for any subsequent purpose.

The consequence of the Court’s holding, it seems to 
me, is that defendants are encouraged to come into 
court, either in person or through other witnesses, and 
swear falsely that they do not own property, knowing 
at the very moment they do so that they have already 
sworn precisely the opposite in a prior court proceeding. 
This is but to permit lawless people to play ducks and 
drakes with the basic principles of the administration of 
criminal lawT.

There is certainly no language in the Fourth Amend-
ment which gives support to any such device to hobble 
law enforcement in this country. While our Constitu-
tion does provide procedural safeguards to protect de-
fendants from arbitrary convictions, that governmental 
charter holds out no promises to stultify justice by erect-
ing barriers to the admissibility of relevant evidence 
voluntarily given in a court of justice. Under the first 
principles of ethics and morality a defendant who secures 
a court order by telling the truth should not be allowed 
to seek a court advantage later based on a premise
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directly opposite to his prior solemn judicial oath. This 
Court should not lend the prestige of its high name 
to such a justice-defeating stratagem. I would affirm 
Garrett’s conviction.

Mr . Justice  White , concurring in part and dissenting 
in part.

I concur in Parts I and II of the Court’s opinion but 
dissent from the reversal of Garrett’s conviction substan-
tially for the reasons given by Mr . Justi ce  Black  in his 
separate opinion.
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NEWMAN et  al . v. BIGGIE PARK ENTER-
PRISES, INC., ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT.

No. 339. Argued March 7, 1968.—Decided March 18, 1968.

One who succeeds in obtaining an injunction under Title II of the 
Civil Rights Act of 1964 should ordinarily recover an attorney’s 
fee under § 204 (b) unless special circumstances would render 
such an award unjust, and should not be limited, as the Court of 
Appeals held, to an award of counsel fees only if the defenses 
advanced were “for purposes of delay and not in good faith.” 

377 F. 2d 433, modified and affirmed.

Jack Greenberg argued the cause for petitioners. With 
him on the brief were James M. Nabrit III, Michael 
Meltsner, Matthew J. Perry, Lincoln C. Jenkins, Jr., 
and Hemphill P. Pride II.

No appearance for respondents.

Per  Curiam .
The petitioners instituted this class action under Title 

II of the Civil Rights Act of 1964, § 204 (a), 78 Stat. 244, 
42 U. S. C. § 2000a-3 (a), to enjoin racial discrimina-
tion at five drive-in restaurants and a sandwich shop 
owned and operated by the respondents in South Caro-
lina. The District Court held that the operation of each 
of the respondents’ restaurants affected commerce within 
the meaning of § 201 (c)(2), 78 Stat. 243, 42 U. S. C. 
§ 2000a (c)(2), and found, on undisputed evidence, that 
Negroes had been discriminated against at all six of the 
restaurants. 256 F. Supp. 941, 947, 951. But the Dis-
trict Court erroneously concluded that Title II does not 
cover drive-in restaurants of the sort involved in this 
case. 256 F. Supp., at 951-953. Thus the court en-
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joined racial discrimination only at the respondents’ 
sandwich shop. Id., at 953.

The Court of Appeals reversed the District Court’s 
refusal to enjoin discrimination at the drive-in establish-
ments, 377 F. 2d 433, 435-436, and then directed its 
attention to that section of Title II which provides that 
“the prevailing party” is entitled to “a reasonable 
attorney’s fee” in the court’s “discretion.” § 204 (b), 78 
Stat. 244, 42 U. S. C. § 2000a-3 (b).1 In remanding 
the case, the Court of Appeals instructed the District 
Court to award counsel fees only to the extent that the 
respondents’ defenses had been advanced “for purposes 
of delay and not in good faith.” 377 F. 2d, at 437. We 
granted certiorari to decide whether this subjective stand-
ard properly effectuates the purposes of the counsel-fee 
provision of Title II of the Civil Rights Act of 1964. 
389 U. S. 815. We hold that it does not.

When the Civil Rights Act of 1964 was passed, it was 
evident that enforcement would prove difficult and that 
the Nation would have to rely in part upon private liti-
gation as a means of securing broad compliance with 
the law.2 A Title II suit is thus private in form only.

1 “In any action commenced pursuant to this subchapter, the 
court, in its discretion, may allow the prevailing party, other than 
the United States, a reasonable attorney’s fee as part of the costs, 
and the United States shall be liable for costs the same as a private 
person.” 42 U. S. C. § 2OOOa-3 (b).

2 In this connection, it is noteworthy that 42 U. S. C. § 2000a-3 (a) 
permits intervention by the Attorney General in privately initiated 
Title II suits “of general public importance” and provides that, 
“in such circumstances as the court may deem just,” a district court 
may “appoint an attorney for [the] complainant and may authorize 
the commencement of the civil action without the payment of fees, 
costs, or security.” Only where a “pattern or practice” of dis-
crimination is reasonably believed to exist may the Attorney General 
himself institute a civil action for injunctive relief. 42 U. S. C. 
§ 2000a-5.
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When a plaintiff brings an action under that Title, he 
cannot recover damages. If he obtains an injunction, 
he does so not for himself alone but also as a “private 
attorney general,” vindicating a policy that Congress 
considered of the highest priority.3 If successful plain-
tiffs were routinely forced to bear their own attorneys’ 
fees, few aggrieved parties would be in a position to 
advance the public interest by invoking the injunctive 
powers of the federal courts. Congress therefore enacted 
the provision for counsel fees—not simply to penalize 
litigants who deliberately advance arguments they know 
to be untenable but, more broadly, to encourage individ-
uals injured by racial discrimination to seek judicial relief 
under Title II.4

It follows that one who succeeds in obtaining an in-
junction under that Title should ordinarily recover an 
attorney’s fee unless special circumstances would render 
such an award unjust. Because no such circumstances 
are present here,5 the District Court on remand should

3 See S. Rep. No. 872, 88th Cong., 2d Sess., pt. 1, at 11, 24 (1964); 
H. R. Rep. No. 914, 88th Cong., 1st Sess., pt. 1, at 18 (1963); 
H. R. Rep. No. 914, 88th Cong., 1st Sess., pt. 2, at 1-2 (1963).

4 If Congress’ objective had been to authorize the assessment 
of attorneys’ fees against defendants who make completely ground-
less contentions for purposes of delay, no new statutory provision 
would have been necessary, for it has long been held that a federal 
court may award counsel fees to a successful plaintiff where a defense 
has been maintained “in bad faith, vexatiously, wantonly, or for 
oppressive reasons.” 6 Moore’s Federal Practice 1352 (1966 ed.).

5 Indeed, this is not even a borderline case, for the respondents 
interposed defenses so patently frivolous that a denial of counsel 
fees to the petitioners would be manifestly inequitable. Thus,, for 
example, the “fact that the defendants had discriminated both at 
[the] drive-ins and at [the sandwich shop] was . . . denied . . . 
[although] the defendants could not and did not undertake at the 
trial to support their denials. Includable in the same category are 
defendants’ contention, twice pleaded after the decision in Katzen- 
bach v. McClung, 379 U. S. 294, . . . that the Act was unconstitu-
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include reasonable counsel fees as part of the costs to be 
assessed against the respondents. As so modified, the 
judgment of the Court of Appeals is

Affirmed.

Mr . Just ice  Marsha ll  took no part in the considera-
tion or decision of this case.

tional on the very grounds foreclosed by McClung; and defendants’ 
contention that the Act was invalid because it ‘contravenes the will 
of God’ and constitutes an interference with the ‘free exercise of 
the Defendant’s religion.’ ” 377 F. 2d 433, 437-438 (separate opinion 
of Judge Winter).
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BIGGERS v. TENNESSEE.

CERTIORARI TO THE SUPREME COURT OF TENNESSEE.

No. 237. Argued January 15, 1968.—Decided March 18, 1968.

----  Tenn. ---- , 411 S. W. 2d 696, affirmed by an equally divided 
Court.

Michael Meltsner argued the cause for petitioner. 
With him on the briefs were Jack Greenberg, Anthony 
G. Amsterdam, Avon N. Williams and Z. Alexander 
Looby.

Thomas E. Fox, Deputy Attorney General of Ten-
nessee, argued the cause for respondent. On the brief 
were George F. McCanless, Attorney General, and 
Robert F. Hedgepath, Assistant Attorney General.

Per  Curiam .
The judgment below is affirmed by an equally divided 

Court.

Mr . Justi ce  Marsh all  took no part in the con-
sideration or decision of this case.

Mr . Justice  Dougl as , dissenting.1
Petitioner was indicted for a rape committed when he 

was 16 years old, was convicted, and after a trial by a 
jury sentenced to 20 years, first to a juvenile facility and 
later to prison. The Supreme Court of Tennessee af-

1 As respects the practice of Justices setting forth their views in 
a case where the judgment is affirmed by an equally divided Court, 
see Communications Assn. v. Douds, 339 U. S. 382, 412-415, 422; 
Osman v. Douds, 339 U. S. 846, 847; In re Isserman, 345 U. S. 286; 
348 U. S. 1; Raley v. Ohio, 360 U. S. 423, 440; Eaton v. Price, 
364 U. S. 263, 264.
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firmed the judgment of conviction. Biggers n . State, 
---- Tenn.----- , 411 S. W. 2d 696.

On the night of January 22, 1965, Mrs. Beamer was 
at home sewing, when an intruder with a butcher knife 
in his hand grabbed her from the rear. Her screams 
brought her 13-year-old daughter, who, arriving at the 
scene, also started to scream. The intruder said to Mrs. 
Beamer, “You tell her to shut up, or I’ll kill you both.” 
Mrs. Beamer ordered her daughter to a bedroom, and the 
intruder took Mrs. Beamer out of the house to a spot 
two blocks away and raped her.

During the next seven months the police showed Mrs. 
Beamer numerous police photographs, one of which, she 
said, showed a man who “had features” like the intruder. 
The case lay dormant. Mrs. Beamer was unable to 
describe the rapist other than to state he was fat and 
“flabby,” had a youthful voice, smooth skin, and “sort 
of bushy” hair.

On August 17, 1965, petitioner, still only 16 years old, 
was arrested for the rape of another woman. On the 
same day the police brought Mrs. Beamer to the police 
station to “look at a suspect.” They brought petitioner 
to the doorway of the room where she sat. She asked 
the police to have him speak and they told him to repeat 
the words spoken by the rapist, “Shut up, or I’ll kill you.” 
Only after he had spoken did Mrs. Beamer identify peti-
tioner as the man who had raped her; she testified that 
it was petitioner’s voice that “was the first thing that 
made me think it was the boy.” So far as the record 
indicates, at the time of this confrontation neither the 
parents of petitioner nor any attorney acting for him had 
been advised of the intended meeting with Mrs. Beamer.

The indictment followed. At the trial the daughter 
testified to what she had seen the evening of the rape, 
but was unable to identify petitioner as the rapist. The 
only evidence connecting him with the rape was Mrs.
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Beamer’s station-house identification. She did not iden-
tify him in the courtroom.2 She testified that she had 
identified him by his size, his voice, his smooth skin, 
and his bushy hair. Three of the five police officers who 
were present at the identification testified over objec-
tion in corroboration of Mrs. Beamer’s reaction at the 
confrontation.

This procedure of identification violates, of course, 
United States v. Wade, 388 U. S. 218, and Gilbert v. 
California, 388 U. S. 263. Those were cases of lineups 
and this was not. Yet, though they recognized a sus-
pect’s right to counsel at that critical stage, the Court 
announced they would not have retroactive effect.

Stovall v. Denno, 388 U. S. 293, and Simmons v. United 
States, ante, p. 377, make it clear, however, that inde-
pendent of any right to counsel claim, a procedure of 
identification may be “so unnecessarily suggestive and 
conducive to irreparable mistaken identification” that 
due process of law is denied when evidence of the identi-
fication is used at trial. Stovall v. Denno, supra, at 
302. The claim that Mrs. Beamer’s identification of 
petitioner falls within this rule “must be evaluated in 
light of the totality of surrounding circumstances” with 
the view of determining if the procedure in petitioner’s 
case “was so unduly prejudicial as fatally to taint his con-
viction.” Simmons v. United States, supra.

In Simmons, identification by use of photographs 
rather than a lineup was upheld because the bank rob-

2 Respondent contends that Mrs. Beamer made an in-court identi-
fication of petitioner as the rapist. But the portions of the record 
relied on do not support this claim. After Mrs. Beamer had de-
scribed the station-house identification, the prosecutor asked her, 
“Is there any doubt in your mind today?” She replied, “No, there’s 
no doubt.” The inference to be drawn is that Mrs. Beamer had 
no current doubt as to the correctness of her previous identification 
of petitioner at the police station.
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bers were still at large, the FBI had to quickly determine 
whether it was on the right track in looking for Simmons, 
the witnesses’ memories were fresh since the robbery was 
but a day old, and because the photos pictured persons 
in addition to petitioner. In Stovall, a single-suspect 
confrontation held in a hospital room was found to com-
port with due process because the stabbing victim, the 
sole source of identification, was in danger of death—to 
have conducted a lineup would have entailed perhaps 
fatal delay.

We have no such problem of compelling urgency here. 
There was ample time to conduct a traditional lineup. 
This confrontation was crucial. Petitioner stood to be 
free of the charge or to account for it, dependent on what 
Mrs. Beamer said. Whatever may be said of lineups, 
showing a suspect singly to a victim is pregnant with 
prejudice. The message is clear: the police suspect this 
man. That carries a powerfully suggestive thought. 
Even in a lineup the ability to identify the criminal is 
severely limited by normal human fallibilities of memory 
and perception. When the subject is shown singly, havoc 
is more likely to be played with the best-intended 
recollections.

As noted, in Simmons, where identification was by 
photograph, the Court stressed that identification was 
made only a day after the crime while “memories were 
still fresh.” Id., at 385. Here, however, Mrs. Beamer 
confronted petitioner seven months after the rape, and 
the sharpness of her recall was being severely tested. In 
Simmons, too, the Court emphasized that the five wit-
nesses had seen the robbers “in a well-lighted bank.” 
Ibid. Here, however, there was “[n]o light in the 
hall” where Mrs. Beamer was first assaulted; from that 
hall, the assailant took her out of the house through 
a kitchen where there was “no light,” and the railroad 
track where the rape occurred was illuminated only by
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the moon. Indeed, the best view Mrs. Beamer had of 
petitioner was in the hall by indirect light from a nearby 
bedroom.

In Simmons, the record did not indicate that the FBI 
told the witnesses which of the men in the photographs 
were suspects. Here, on the other hand, the police told 
Mrs. Beamer when they brought her to the station house 
that the man she would see was a “suspect.”

Moreover, unlike the Simmons case, identification here 
rested largely on voice. The fact that petitioner had 
“the voice of an immature youth,” to use Mrs. Beamer’s 
words, merely put him in a large class and did not relate 
him to speech peculiar to him. Voice identifications 
involve “grave danger of prejudice to the suspect,” as 
the Court of Appeals for the Fourth Circuit said in 
Palmer v. Peyton, 359 F. 2d 199, 201. No one else 
identified petitioner. The daughter could not; and Mrs. 
Beamer did not identify him in the courtroom. Peti-
tioner was young and apparently had no previous police 
record. There was no other shred of evidence against 
him.

Under the circumstances of this case it seems plain 
that the police maximized the suggestion that petitioner 
committed the crime.

Of course, due process is not always violated when the 
police fail to assemble a lineup but conduct a one-man 
showup. Plainly here, however, the highly suggestive 
atmosphere that had been generated by the manner in 
which this showup was arranged and conducted could 
not have failed to affect Mrs. Beamer’s judgment; when 
she was presented with no alternative choices, “there 
[was] then a strong predisposition to overcome doubts 
and to fasten guilt upon the lone suspect.” Palmer v. 
Peyton, supra, at 201. The conclusion is inescapable 
that the entire atmosphere created by the police sur-
rounding Mrs. Beamer’s identification was so suggestive
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that use at trial of her station-house identification consti-
tuted a violation of due process. Since this was the only 
evidence of identification, there can be no question of 
harmless error. See Chapman v. California, 386 U. S. 18.

Petitioner is entitled to a new trial unaffected by Mrs. 
Beamer’s station-house identification and the testimony 
of the police officers who were present when it took place. 
See Gilbert v. California, supra, at 272-273.

The fact that petitioner is a Negro, and Mrs. Beamer 
also, is of course irrelevant to the due process question.
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SHAKIN v. BOARD OF MEDICAL EXAMINERS 
OF CALIFORNIA.

APPEAL FROM THE SUPREME COURT OF CALIFORNIA.

No. 1071. Decided March 18, 1968.

Appeal dismissed and certiorari denied.

Burton Marks and Harvey A. Schneider for appellant.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.

SULLIVAN v. GEORGIA.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF GEORGIA.

No. 1131, Mise. Decided March 18, 1968.

Certiorari granted; 223 Ga. 643, 157 S. E. 2d 247, reversed.

Charles Morgan, Jr., Morris Brown and Melvin L. 
Wulf for petitioner.

Arthur K. Bolton, Attorney General of Georgia, 
G. Ernest Tidwell, Executive Assistant Attorney Gen-
eral, Marion 0. Gordon, Assistant Attorney General, 
and William R. Childers, Jr., Deputy Assistant Attorney 
General, for respondent.

Per  Curia m .
The motion for leave to proceed in forma pauperis and 

the petition for a writ of certiorari are granted. The 
judgment of the Supreme Court of Georgia is reversed. 
Whitus v. Georgia, 385 U. S. 545.
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390 U.S. March 18, 1968.

McBRIDE v. SMITH, COMMANDANT, UNITED 
STATES COAST GUARD.

ON PETITION FOR REHEARING.

No. 1105, October Term, 1966. Decided March 18, 1968.

Rehearing granted and denial of certiorari, 387 U. S. 932, vacated.
Certiorari granted; 369 F. 2d 65, vacated and remanded.

Melvin L. Wulf and Marvin M. Karpatkin for 
petitioner.

Solicitor General Griswold for respondent.

Per  Curia m .
The petition for rehearing is granted and the order of 

May 29, 1967, denying certiorari is vacated. The peti-
tion for a writ of certiorari is granted, the judgment 
of the United States Court of Appeals for the Second 
Circuit vacated and the case is remanded to the United 
States District Court for the Southern District of New 
York for further consideration in light of Schneider v. 
Smith, ante, p. 17, in accordance with the suggestion of 
the Solicitor General and upon an independent exami-
nation of the entire record.

Mr . Justi ce  Marsh all  took no part in the considera-
tion or decision of this petition.
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McSURELY et  al . v. RATLIFF et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF KENTUCKY.

No. 1113. Decided March 18, 1968.

Appeal dismissed. Stay heretofore granted, post, p. 914, continued 
for 30 days.

Dan Jack Combs, Arthur Kinoy, William M. Kunstler 
and Morton Stavis for appellants.

Solicitor General Griswold for the United States.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. The stay heretofore 
granted, post, p. 914, is continued for 30 days in order 
to afford the appellants an opportunity to apply to the 
United States Court of Appeals for the Sixth Circuit 
for a stay. If such timely application is made, the stay 
entered by this Court shall remain in effect until the 
Court of Appeals acts on that application.

Mr . Justi ce  Black  and Mr . Justice  Douglas  are of 
the opinion that probable jurisdiction should be noted 
and the case set for oral argument.
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REED v. MISSISSIPPI.

APPEAL FROM THE SUPREME COURT OF MISSISSIPPI.

No. 858, Mise. Decided March 18, 1968.

199 So. 2d 803, appeal dismissed and certiorari denied.

Joe T. Patterson, Attorney General of Mississippi, 
and Guy N. Rogers, Assistant Attorney General, for 
appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is dis-

missed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.

Mr . Justi ce  Douglas  is of the opinion that the papers 
should be treated as a petition for a writ of certiorari 
and that certiorari be granted.
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PROTECTIVE COMMITTEE FOR INDEPENDENT 
STOCKHOLDERS OF TMT TRAILER FERRY, 

INC. v. ANDERSON, TRUSTEE IN 
BANKRUPTCY, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT.

No. 38. Argued November 7-8, 1967.—Decided March 25, 1968.

TMT Trailer Ferry, Inc. (TMT), the debtor in this protracted 
reorganization proceeding, was incorporated in 1954, and engages 
in transporting loaded truck trailers and other freight between 
Florida and Puerto Rico on sea-going barges. TMT incurred 
substantial debts and losses from the unsuccessful conversion of a 
Navy LSD by a drydock and repair company (M-S). Between 
1954 and 1957 TMT issued more than 4,000,000 shares of com-
mon stock, many of which were acquired by insiders at low prices 
and disposed of to the public in alleged violation of the Securities 
Act of 1933 at relatively high prices. As a result of these and 
other transactions TMT became unable to meet its obligations 
and a reorganization proceeding was started by an involuntary 
petition filed against TMT in June 1957. In 1959 the District 
Court, solely on the basis of documents and records and without 
a hearing, declared TMT insolvent. It held that the original 
stockholders had no further interest in the reorganized company, 
and confirmed a reorganization plan which would have given con-
trol of TMT to the holders of preferred ship mortgages on TMT’s 
vessels (the “Caplan mortgage”) even though the District Court 
had questioned, and the trustee (respondent Anderson) had ob-
jected to, the validity of the claims. A successor trustee there-
after petitioned in effect that the order confirming the plan be' 
vacated because of an allegedly illegal agreement between the 
Caplan mortgage holders and M-S. The petitioner Committee 
appealed, objecting to the trial court’s failure to make an investi-
gation and to conduct a hearing on insolvency. The SEC then 
petitioned the trial court to investigate its claims that the plan 
was unfair. The parties agreed on an investigation, which re-
spondent Anderson as reinstated trustee conducted. Anderson’s 
investigation concluded that TMT’s business had been “wrecked 
by gross mismanagement” and “unsound expansion,” that TMT
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had substantial causes of action against the principal Caplan 
mortgage holders for diverting corporate opportunities through 
flagrant abuse of their control and inside positions, and that the 
mortgage was “a fraudulent transfer not given for fair considera-
tion.” Thereafter the trial court vacated its order confirming the 
1959 plan and the Court of Appeals affirmed. After the trial 
court set aside the 1959 plan, no hearings were held on the trus-
tee’s and the SEC’s objections to the Caplan mortgage claim. The 
mortgage was not set aside as a fraudulent transfer, nor was it 
decided to use the claims against the Caplan mortgage holders as 
setoffs. The SEC, which contended after its own investigation 
that there were grounds for disallowing the M-S claims, filed 
detailed specifications of its objections to those claims based upon 
M-S’ alleged negligence and other factors. The SEC and trustee 
sought reference of the M-S claims to a master but later the 
trustee moved for the allowance of the claims on the ground that 
there was only a “remote” possibility of materially reducing them. 
Despite his own doubts, and without further investigation, the 
trial judge ultimately confirmed the M-S claims in full as unse-
cured claims. In 1962 two new reorganization plans were pro-
posed: the “internal plan,” recommended by Anderson, involving 
issuance of new common stock to creditors and “compromises” of 
(1) the Caplan mortgage whereby the mortgage holders were to 
receive in cash what they had put up for the mortgage, plus 
interest on the principal from the original due date, and (2) the 
M-S claims whereby they were also allowed in their full amount 
as unsecured claims, under an arrangement whereby M-S would 
receive 40% of the reorganized company’s common stock; and 
the “cash plan” involving similar “compromises” and selling the 
debtor’s assets for cash to persons unconnected with the company, 
the cash to be distributed to creditors. The Committee and the 
SEC objected, inter alia, that TMT’s stockholders were excluded 
from both plans. Following valuation hearings which did not 
include full testimony about the company’s future prospects, the 
District Court concluded that its going-concem value, based on 
current earnings, was $2,780,000. Since creditors’ claims were 
almost twice that much, the court found the debtor to be insolvent 
and excluded TMT’s stockholders from participation in the reor-
ganized company. The District Court approved both plans, 
observing in connection with “compromising” the Caplan mortgage 
and M-S claims that successful litigation against the claimants 
“would take possibly years to conclude” and holding the compro-
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mises “fair and equitable” under the circumstances. A majority 
of all classes of creditors accepted the internal plan, which that 
court confirmed in February 1963. The Court of Appeals re-
manded the case to the District Court to determine the feasibility 
of the plan if the Government’s nontax claims were given priority, 
which it held was required. The District Court, after hearings, 
approved the plan as amended to include an immediate cash pay-
ment to the Government and assumed that the Court of Appeals 
had in effect affirmed its other orders and, refusing to reconsider 
the Committee’s and SEC’s contentions with regard to the Caplan 
mortgage and M-S claims, affirmed the plan, which the creditors 
had accepted. The Committee again appealed. The Court of 
Appeals ruled that its earlier decision left open all issues not pre-
viously discussed or decided but, finding no abuse of discretion 
or clear error, refused to remand the case and affirmed all judg-
ments and orders of the District Court, stating that “ [t]his . . . 
litigation must at long last be brought to an end.” Dealing with 
the District Court’s approval of the compromises in five sentences, 
the Court of Appeals noted that “not a single creditor has ever 
complained of either compromise.” Held:

1. The Court of Appeals erred in affirming the District Court’s 
approval of compromises involving substantial recognition of the 
claims against the debtor filed by the Caplan group and M-S in 
view of the inadequacy of the record for assessing the fairness of 
the proposed compromises. Pp. 424-441.

(a) A bankruptcy judge has the duty of determining that a 
proposed compromise forming part of a reorganization plan is fair 
and equitable; he must ascertain all facts necessary to determine 
the probabilities of success should claims be litigated. P. 424.

(b) The record here provides a reviewing court with no basis 
for distinguishing between well-reasoned conclusions of the trial 
court and mere conclusory language unsupported by evaluation 
of the facts or analysis of law. P. 434.

(c) An unfair reorganization plan may not be approved by 
a bankruptcy court even though the vast majority of creditors 
have approved it. P. 435.

(d) Approval of compromises is more questionable when the 
available facts indicate the inadvisability of compromise than when 
there are no facts pointing either way. P. 436.

(e) The facts in the record indicate the probable existence 
of valid and valuable causes of action, and since there were no
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facts permitting a reasoned judgment that these claims should be 
compromised as the plan provides, approval of the compromises 
was not justified. Pp. 438-441.

2. The District Court erred in relying upon only the debtor’s 
past earnings in determining its value as a going concern. Without 
having evidence relating to the debtor’s future prospects, the court 
could not assess its going-concern value or properly determine that 
the debtor was insolvent. Pp. 441-453.

(a) Whether a reorganization plan excluding junior interests 
(here stockholders) meets the statutory requirement that the plan 
be “fair and equitable” depends upon the value of the reorganized 
company. Since the District Court did not apply the proper 
valuation standards, its determination of insolvency was improper 
and the reorganization plan cannot stand. P. 441.

(b) The valuation of a company undergoing reorganization 
must include an estimate based on an informed judgment embrac-
ing all facts relevant to future earning capacity. P. 442.

(c) The value of the debtor’s business depended “not on the 
inherent value of its assets but primarily on maintaining a high 
level of earnings.” P. 443.

(d) The trial judge’s steadfast refusal to consider the com-
pany’s value once it was out of the reorganization proceedings 
constituted an error which infected his conclusion that the debtor 
was insolvent. P. 444.

(e) In the circumstances of this case, which involve a com-
pany which had established and increased its share of a highly com-
petitive market despite intense competition and major internal 
crises, an adequate notion of its going-concern value required 
looking to the future as well as the past. P. 446.

(f) The information introduced at the two insolvency hear-
ings was inadequate for even a rough evaluation of TMT’s future 
prospects, a situation which resulted from the trial judge’s hostility 
to evidence concerning the company’s future. Pp. 447-451.

364 F. 2d 936, reversed and remanded.

Irwin L. Langbein argued the cause for petitioner. 
With him on the briefs was Irma S. Mason.

William P. Simmons, Jr., argued the cause and filed 
a brief for respondent Anderson. M. James Spitzer
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argued the cause for respondents Shaffer et al. With 
him on the brief were Ronald J. Ofienkrantz and Jack- 
son L. Peters.

David Ferber, by special leave of Court, argued the 
cause for respondent Securities and Exchange Commis-
sion. With him on the briefs were Solicitor General 
Griswold, Ralph S. Spritzer, Daniel M. Friedman, Philip 
A. Loomis, Jr., and Paul Gonson.

Mr . Justi ce  White  delivered the opinion of the Court.
This case involves a corporate reorganization under 

Chapter X of the Bankruptcy Act, 52 Stat. 883, 11 
U. S. C. §§ 501-676. In the most recent proceedings1 
the District Court approved an amended plan of reor-
ganization and discharged the petitioner Committee.2 
The Court of Appeals for the Fifth Circuit affirmed, 
364 F. 2d 936 (1966). We granted certiorari, 387 U. S. 
929 (1967), because this case presents important ques-
tions under the bankruptcy laws. Since we believe the 
Court of Appeals erred in affirming the decision of the 
District Court, we reverse the judgment and remand for 
further proceedings consistent with the views expressed 
below.

1 This case has been in the federal courts for over 10 years. The 
earlier reported decisions consist of the following: Caplan v. Ander-
son, 256 F. 2d 416 (C. A. 5th Cir. 1958) ; Caplan v. Anderson, 259 
F. 2d 283 (C. A. 5th Cir. 1958); TMT Trailer Ferry, Inc. v. Ander-
son, 292 F. 2d 455 (C. A. 5th Cir. 1961), cert, denied sub nom. 
Shaffer v. Anderson, 368 U. S. 956 (1962); United States v. Ander-
son, 334 F. 2d 111 (C. A. 5th Cir.), cert, denied, 379 U. S. 879 
(1964) ; In re TMT Trailer Ferry, Inc., 334 F. 2d 118 (C. A. 5th Cir. 
1964).

2 The order of the District Court discharging the petitioner Com-
mittee was later modified to permit the Committee to prosecute 
appeals from that decision.
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I.
The debtor, TMT Trailer Ferry, Inc., was incorporated 

in 1954. Its principal business is transporting freight 
between Florida and Puerto Rico. It pioneered “fishy- 
back” transport, the ocean-going equivalent of “piggy-
back” transport. Freight loaded into highway trailers 
is rolled on and off sea-going barges without rehandling. 
In its original operations TMT used rented tugs to tow 
converted Navy LST’s loaded with such trailers and 
other freight. Later it undertook to convert a self- 
propelled Navy LSD for use in its business. Substan-
tial debts and losses arose from the unsuccessful con-
version and consequent failure in service of this ship, 
dubbed the Carib Queen.

In addition, between 1954 and 1957, more than 
4,000,000 shares of TMT common stock were issued, 
many of them acquired at low prices by persons close 
to the company and disposed of to the public at rela-
tively high prices. As a result of these transactions 
and others, TMT became unable to meet its obligations, 
and a reorganization proceeding was initiated against 
it by involuntary petition in June 1957. The debtor 
consented to reorganization, and C. Gordon Anderson 
was appointed trustee. The motion of the holders of 
preferred ship mortgages on the debtor’s vessels (the 
Caplan mortgage) to foreclose their liens was denied by 
the trial court. On appeal from this order, it was 
pointed out that no plan of reorganization had yet 
been proposed, that the possibility of successful reor-
ganization had not been explored, and that no evi-
dence had been received to support any of the court’s 
orders. The Court of Appeals reversed and remanded 
with instructions that the holders of the Caplan mort-
gage be permitted to foreclose unless adequate provision 
was made to protect their interests or unless they would 
not be prejudiced by further delay.



420 OCTOBER TERM, 1967.

Opinion of the Court. 390 U.S.

Upon remand the trial court held appropriate hearings. 
It was determined that the debtor was being operated 
in a manner which would produce substantial profits. 
A plan of reorganization was proposed which would have 
given the Caplan mortgage group all the common stock 
in the reorganized company, a substantial portion of the 
preferred stock, and control of the board of directors. 
In February 1959, without a hearing called for that 
purpose and solely on the basis of documents and records, 
the trial court declared the debtor insolvent and held 
that the original stockholders had no further interest in 
the reorganized corporation. In March 1959 the plan 
of reorganization was confirmed, and Anderson resigned 
as trustee to become president of the reorganized com-
pany. A new trustee was appointed, and he sought 
in effect to vacate the order confirming the plan. His 
petition alleged that the holders of the Caplan mortgage 
and Merrill-Stevens Dry Dock & Repair Co. (M-S), 
another substantial creditor, had entered into an undis-
closed agreement in violation of § 221 of Chapter X, 52 
Stat. 897, 11 U. S. C. § 621, an agreement according to 
which the Caplan mortgage group would pay M-S in 
order to procure its consent to the plan of reorganization. 
This petition was denied, the successor trustee was re-
moved, and Anderson was reinstated as trustee.

The petitioner Committee appealed from the order 
confirming the reorganization plan. Objection was made 
to the failure of the trial court to order an investigation 
into the claims of certain creditors and to the failure to 
conduct a hearing on insolvency. While that appeal was 
pending, the Caplan group, supported by Anderson, peti-
tioned the trial court to consummate the confirmed plan. 
The Securities and Exchange Commission, however, filed 
a petition in the trial court seeking an investigation.3 It

3 The SEC participated as a party in both the District Court 
and the Court of Appeals, and has appeared as an unnamed respond-
ent before this Court. See 52 Stat. 890, 894, 11 U. S. C. §§ 572, 
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alleged that an investigation would disclose that the plan 
was unfair because it turned the corporation over to per-
sons who had dealt extensively in the stock of the debtor 
in transactions which were probably illegal. It was 
agreed among the parties that an investigation should 
be made.

Anderson, in his re-established role as trustee, con-
ducted the investigation. Fourteen days of hearings 
were held, 2,200 pages of testimony transcribed, and 
some 60 exhibits collected. Anderson’s report from this 
investigation covers 40 pages in the original record. He 
concluded that the debtor’s business had been “wrecked 
by gross mismanagement, by unwise and unsound ex-
pansion financed primarily through the sale of securities 
in disregard of the protective provisions of the Securities 
Act of 1933,” and that the debtor had substantial causes 
of action against holders of the Caplan mortgage. Upon 
the recommendation of Anderson, the trial court vacated 
its order confirming the 1959 plan, and the Court of 
Appeals affirmed.4

Early in 1962 two new plans of reorganization were 
proposed. The “internal plan,” recommended by Ander-
son, provided for reorganizing the debtor by issuing 
new common stock to creditors and involved “compro-
mises” of the Caplan mortgage and M-S claims. The 
“cash plan” entailed similar “compromises” as well as 
selling the debtor’s assets for cash to persons uncon-
nected with the company and distributing the cash

608. This Court requested the Government to express its views at 
the petition stage, 386 U. S. 901 (1967). For the most part the SEC 
has taken positions consistent with those of the petitioner Committee.

4 TMT Trailer Ferry, Inc. v. Anderson, 292 F. 2d 455 (C. A. 5th 
Cir. 1961), cert, denied sub nom. Shaffer v. Anderson, 368 U. S. 956 
(1962). The Committee’s earlier appeal attacking the confirmation 
of the 1959 plan, which had been consolidated with this appeal by 
the Caplan mortgage group, was mooted by the order of the trial 
court vacating the confirmation.



422 OCTOBER TERM, 1967.

Opinion of the Court. 390 U. S.

to creditors. Neither plan provided for any partici-
pation by stockholders. The Committee, supported by 
the SEC, objected to the exclusion of stockholders from 
both plans, and opposed the internal plan because it 
contemplated that Anderson would become president 
of the reorganized company. After hearings on valua-
tion, the District Court found the debtor insolvent and 
approved both plans as fair, equitable, and feasible. 
A majority of all classes of creditors other than the 
United States accepted the internal plan, and the Dis-
trict Court confirmed it in February 1963. The Com-
mittee appealed, supported by the SEC, arguing that the 
plan wrongly excluded stockholders and improperly con-
templated that Anderson would become president. The 
Court of Appeals ruled, without reaching the other con-
tentions, that it was permissible for the plan to con-
template that Anderson would become president,5 but it 
held in a separate appeal that the plan was defective for 
not giving priority to the Government’s nontax claims.6 
The case was accordingly remanded to the District Court 
for determination of whether the plan would be feasible 
if the Government’s claims were given full priority.

On remand further hearings were held, the District 
Court found that if the Government’s nontax claims 
were given priority the plan would be feasible, and 
amendments were authorized which provided for imme-
diate cash payment to the Government. The court re-
garded the failure of the Court of Appeals to reverse its 
other orders as in effect an affirmance of them, and it 
refused to consider again the contentions of the Commit-
tee and the SEC. The creditors accepted the amended 
plan and, over the objections of the Committee and the 
SEC that the plan was not fair or equitable, the District

5 In re TMT Trailer Ferry, Inc., 334 F. 2d 118 (C. A. 5th Cir. 
1964).

6 United States v. Anderson, 334 F. 2d 111 (C. A. 5th Cir.), cert, 
denied, 379 U. S. 879 (1964).
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Court affirmed it. The Committee again appealed, and 
the Court of Appeals ruled that its earlier decision had 
left open all issues not in terms discussed and decided.7 
Passing over the fact that the District Court had con-
sidered the case in erroneous legal perspective, and em-
phasizing that its obligation was to determine whether 
the trial judge had “abused his discretion” or reached 
conclusions which were “clearly erroneous,” the Court 
of Appeals refused to remand the case. Stating that 
“[t]his . . . litigation must at long last be brought to an 
end,” the Court of Appeals affirmed all judgments and 
orders of the District Court. The Committee, again 
supported by the SEC, has presented a number of ques-
tions on certiorari to this Court.8 Because of the view 
we take of this case, it is necessary to consider only the 
questions of whether it was error to affirm the District 
Court’s approval of compromises of substantial claims 
against the debtor, and whether it was error to affirm the 
District Court’s judgment that the debtor was insolvent, 
when that judgment was rendered without considering the 
future estimated earnings of the reorganized company.

7 Protective Committee v. Anderson, 364 F. 2d 936, 939 (C. A. 5th 
Cir. 1966).

8 The other issues, briefed and argued at length, are succinctly 
stated in the brief filed by the SEC:

“1. Whether under Chapter X of the Bankruptcy Act, which 
provides for a disinterested trustee as the focal point of the reorgani-
zation, the trustee is precluded from assuming the presidency of the 
reorganized company; and whether a plan that contemplates that 
result may be confirmed.

“4. Whether the courts below erred in refusing to consider the 
merits of the stockholders’ claims based on asserted violations of the 
securities laws.

“5. Whether the district court erred in discharging the Stock-
holders’ Committee before the reorganization proceedings were com-
pleted, on the basis of its finding that the debtor was insolvent.” 
Brief for SEC 2, 3.
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II.
Compromises are “a normal part of the process of 

reorganization.” Case v. Los Angeles Lumber Prods. Co., 
308 U. S. 106, 130 (1939). In administering reorga-
nization proceedings in an economical and practical 
manner it will often be wise to arrange the settlement 
of claims as to which there are substantial and reason-
able doubts. At the same time, however, it is essential 
that every important determination in reorganization 
proceedings receive the “informed, independent judg-
ment” of the bankruptcy court. National Surety Co. v. 
Coriell, 289 U. S. 426, 436 (1933). The requirements of 
§§ 174 and 221 (2) of Chapter X, 52 Stat. 891, 897, 11 
U. S. C. §§ 574, 621 (2), that plans of reorganization 
be both “fair and equitable,” apply to compromises 
just as to other aspects of reorganizations. Ashbach 
v. Kirtley, 289 F. 2d 159 (C. A. 8th Cir. 1961); Con-
way v. Silesian-American Corp., 186 F. 2d 201 (C. A. 
2d Cir. 1950). The fact that courts do not ordinarily 
scrutinize the merits of compromises involved in suits 
between individual litigants cannot affect the duty of a 
bankruptcy court to determine that a proposed compro-
mise forming part of a reorganization plan is fair and 
equitable. In re Chicago Rapid Transit Co., 196 F. 2d 
484 (C. A. 7th Cir. 1952). There can be no informed 
and independent judgment as to whether a proposed 
compromise is fair and equitable until the bankruptcy 
judge has apprised himself of all facts necessary for 
an intelligent and objective opinion of the probabilities 
of ultimate success should the claim be litigated. Fur-
ther, the judge should form an educated estimate of the 
complexity, expense, and likely duration of such litiga-
tion, the possible difficulties of collecting on any judg-
ment which might be obtained, and all other factors rele-
vant to a full and fair assessment of the wisdom of the 
proposed compromise. Basic to this process in every
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instance, of course, is the need to compare the terms of 
the compromise with the likely rewards of litigation. 
It is here that we must start in the present case.

The Caplan mortgage, consisting of preferred ship 
mortgages on the debtor’s vessels, bears a face amount 
of $330,000. The holders paid $280,500 for it. Under 
the proposed compromise, the holders would receive 
$280,500 paid in five annual cash installments, plus 
interest from the original due date.9 The claims filed 
against the debtor’s estate by M-S totaled $1,628,284, 
of which $574,580 was said to be secured by maritime 
liens on the debtor’s vessels. Under the terms of the 
compromise, these claims are to be allowed in full, after 
reducing them all to the status of unsecured claims. As 
with other unsecured claims, they would be paid for by 
issuing common stock in the reorganized company. M-S 
would wind up holding approximately 40% of the stock 
in the new company.10 A glance at these terms makes it 
clear that the compromises involve substantial recogni-
tion of the claims filed by the Caplan group and M-S 
against the debtor. Whether compromising on these 
terms was fair and equitable to the debtor, the other 
creditors, and the stockholders depends upon the proper 
assessment of the claims which the debtor allegedly had 
against both the Caplan group and M-S.

The Caplan mortgage was the focal point of the 1960 
investigation conducted by the trustee, Anderson. The

9 The interest is to be treated as an unsecured claim payable in 
common stock in the reorganized company. The plan confirmed by 
the court was later amended to provide that the holders of the 
Caplan mortgage would receive $250,000 in cash at the date of 
consummation of the reorganization plan, rather than $280,500 over 
five years.

10 Since the rest of the voting stock will go to the other numerous 
and scattered general creditors, petitioner argues that M-S’ 40% 
ownership will give it initial working control of the reorganized 
company. Petitioner’s Brief 28, 29.
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mortgage was entered into shortly before the petition 
in bankruptcy was filed. It was needed to raise cash to 
meet payments due on the Carib Queen. After an 
extensive investigation, Anderson concluded that the 
mortgage was a fraudulent transfer not given for fair 
consideration. Anderson’s report succinctly stated the 
unfairness of the terms of the mortgage:

“The Caplan Group paid $280,500 cash for the 
mortgage to TMT which paid all of the expenses of 
the transaction. The mortgage was for $330,000 
payable in seven months and is convertible into 
common stock at the option of the holders, one share 
of common for each $1.25 of principal amount of 
the mortgage. This gave the Caplan Group an 
effective interest rate of 30% per annum prior to 
maturity and an opportunity to straddle because of 
the conversion feature. If TMT prospered, they 
could convert the mortgage into common stock for 
which they would have paid little more than $1.00 
per share; if TMT did not, the Caplan Mortgage 
was in a senior position and constituted a lien on 
TMT’s prime assets, absolutely necessary to the 
Company’s operation. Since the Carib Queen had 
broken down, the vessels encumbered by the mort-
gage were the main producers of income for the 
company.”

Anderson found that there was “ample evidence” to sup-
port this view of the mortgage, and that therefore the 
mortgage should be treated as null and void. So treat-
ing it would not release TMT from the obligation to 
repay the money received, but in claiming that amount 
the holders of the mortgage would have no higher status 
than general unsecured creditors.11

11 Accordingly, to pay holders of the Caplan mortgage $280,500 
in cash, even though only the amount they paid for the mortgage, 



PROTECTIVE COMMITTEE v. ANDERSON. 427

414 Opinion of the Court.

In addition, Anderson’s report concluded that the prin-
cipal holders of the Caplan mortgage, Abrams, Shaffer, 
and Erdman, had diverted corporate opportunities 
through the flagrant abuse of their control, fiduciary or 
inside positions, and should be made to account for the 
profits they had made. Nearly half of the roughly 
4,000,000 shares of outstanding TMT common stock 
reached the public via purported private offerings 
through Abrams and Shaffer. These two men exercised 
a high degree of control over the affairs of the company, 
and Erdman went along with them and participated in 
many of their transactions. Anderson found that these 
three occupied a fiduciary relationship with TMT, at 
least insofar as issuance of capital stock to them was 
concerned. “They took advantage of their inside posi-
tion to obtain stock for less than the market price which 
they sold to the public without any registration under 
the Securities Act and in apparent violation of the pri-
vate offering exemption under which all of the stock was 
issued.” The activities of these three men substantially 
lessened TMT’s chances of obtaining financing from 
reputable financial institutions “and by the time the 
Caplan mortgage was executed they were in a position 
to dictate terms which TMT would be forced to accept.” 
Anderson’s report continued:

“It is the opinion of the trustee that persons such 
as Abrams, Shaffer and Erdman who come in as 
creditors of TMT under the Caplan Mortgage . . . 
should be barred in this equity proceeding from 
profiting at TMT’s expense. Their claims should 
be reduced by the profits they have made on sales 
of TMT stock which they acquired for private in-

would be a substantial preferment of them when the reorganization 
plan allows general unsecured creditors only a pro rata portion of 
some 1,300,000 shares of new common stock in the reorganized 
company.
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vestment purposes, but which they sold in violation 
of the law at great profit to themselves. These 
profits are either admitted or readily ascertainable 
and should be returned to the company.”

Characterizing the conduct of Abrams, Shaffer, and Erd-
man in acquiring unregistered TMT stock with no inten-
tion of holding it for investment as a “fraud,” Anderson 
indicated the possibility of liability under the SEC’s 
Rule 10b-5.12 Anderson said that at a minimum their 
claims should be subordinated to those of innocent 
creditors.13

As a result of the report filed by trustee Anderson, 
the order confirming the 1959 plan of reorganization 
was vacated. Both the trustee and the SEC filed objec-
tions to the Caplan mortgage claim, grounded on the 
reasons presented in the report of the investigation. The 
District Court never held hearings on these objections. 
The mortgage was not set aside as a fraudulent transfer, 
nor was it decided to use the claims against Abrams, 
Shaffer, and Erdman as setoffs or as a means of subordi-
nating the mortgage claims. Rather, the internal plan 
of reorganization was approved by the District Court, 
providing for a “compromise” of the Caplan mortgage 
along the lines already indicated. The holders of the 
mortgage were to receive in cash what they had put up 
for the mortgage, plus interest on the principal from 
the original due date.14

Separate from the Caplan mortgage claims were the 
claims filed by M-S, the company in charge of convert-

1217 CFR §240.10b-5; promulgated by the SEC pursuant to 
§ 10 (b) of the Securities Exchange Act of 1934, 48 Stat. 891, 15 
U. S. C. § 78j.

13 Such subordination would effectively eliminate their claims if 
TMT were as insolvent as the court subsequently found.

14 These terms were later modified, as indicated in n. 9, supra.
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ing the Navy LSD into the self-propelled trailership 
which TMT christened the Carib Queen. These claims 
totaled $1,628,284, of which over $1,000,000 was for 
the unpaid balance due for converting the Carib Queen. 
Maritime liens on other vessels owned by TMT al-
legedly secured $574,580 worth of these claims. The 
United States, in its position as a substantial creditor 
of TMT, filed objections to M-S claims, stating that 
none of them were entitled to status as secured claims 
“for the reason that they arose more than one year 
prior to the commencement of the reorganization pro-
ceedings herein.” It also contended that the claims 
had no status as secured lien claims, for “it is a recog-
nized principle of Admiralty and Maritime law that 
claims for the construction or reconstruction of vessels 
do not give rise to Maritime liens.” Whether the por-
tion of the claims for which M-S asserts secured status 
is actually entitled to that status has never been deter-
mined. The “compromise” of the M-S claims amounted 
to allowing them in their entirety as unsecured claims.

On the maiden voyage of the Carib Queen a series of 
boiler failures caused the vessel to break down and neces-
sitated extensive repairs. In November 1958 the peti-
tioner Committee notified the District Court that in its 
opinion the “series of catastrophes” which had befallen 
the Carib Queen was due to “faulty design, inadequate 
inspection, defective work on the remodeling and later 
repair of the ship, hasty and improper preparations for 
a hazardous sea voyage and utilization of the ship in a 
service for which she was not fitted and in an unsea-
worthy condition.” The Committee thought that TMT 
had causes of action which could lead to the recovery of 
substantial sums of money. Although Anderson’s report 
on his subsequent investigation of the affairs of TMT 
dealt with causes of action other than those associated
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with the Caplan mortgage, it made no mention of any 
claims TMT might have against M-S. The SEC ob-
jected to the M-S claims, stating that there were grounds 
for disallowing them and that the matter should be 
referred to a special master for investigation. Trustee 
Anderson also sought reference of these claims to a special 
master. On September 1, 1961, the SEC filed detailed 
specifications of its objections to the M-S claims, based 
on its own investigation into them. The SEC stated 
that the debtor

“has meritorious defenses and an offset or counter-
claim because M-S (a) did not properly convert the 
vessel; (b) did not comply with the terms of the 
contract; (c) did not properly repair the vessel; and 
(d) performed certain work for and furnished cer-
tain materials to TMT, with no agreement as to 
price; M-S has failed to establish the value of such 
work and materials.”

The SEC described with some particularity the facts 
which had led it to this conclusion. The most important 
of these related to the boiler failure which occurred 
shortly after M-S delivered the Carib Queen for its 
maiden voyage. Within 48 hours of sailing from Jack-
sonville, Florida, bound for San Juan, Puerto Rico, it 
was discovered that a boiler and several tubes were leak-
ing. Tubes overheated, ruptured, and were distorted 
as a result of scale which had formed on their inner sur-
faces. The SEC attributed the scale to M-S’ negligence 
in running the boilers with raw water. The SEC also 
stated that the improper priming of the boilers that 
occurred on the first trip was due to installation of incor-
rect baffles by M-S. M-S had undertaken to make the 
required repairs, and the SEC stated that this repair work 
was performed negligently, leading to further tube fail-
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ures. Part of the M-S claims was for unpaid charges 
for this repair work. M-S filed an answer on Septem-
ber 1 which admitted that when the Carib Queen was 
delivered it was suffering from “certain construction 
deficiencies,” but denied any liability. It contended that 
its asserted lien claims were secured and that it had per-
formed the repair work in a proper manner.

Although the SEC and the trustee had sought reference 
of the M-S claims to a special master for a hearing, 
no such hearing was ever held. Instead, the trustee 
subsequently moved for the summary allowance of 
the claims on the ground that there was only a “remote” 
possibility of materially reducing them by litigating 
the objections filed against them, and that such liti-
gation would cause “unnecessary delay.”15 At the 
hearing during which the trustee presented his motion 
for allowing the M-S claims in full, no further explana-
tion of this recommendation was provided. Counsel for 
the Committee protested that “this is not a report, this 
is a bare statement of conclusion.” The trial judge him-
self recognized the importance of the question. He said:

“I am concerned myself. I do know that whoever 
turned that vessel [the Carib Queen] loose with the 

15 The trustee reached this conclusion after an investigation de-
scribed by him in full as follows: “[T]he trustee, with the assistance 
of attorneys in the office of his counsel, investigated the facts alleged 
in the specifications of objections filed by the SEC and in the answer 
of Merrill-Stevens. This investigation consisted of an examination 
of numerous documents assembled by the SEC during its investiga-
tion, together with copies of statements made by individuals which 
had been obtained during the investigation. Also examined were 
numerous documents and statements furnished by Merrill-Stevens 
in support of its answer to the specifications of objections by the 
SEC.” The trustee did not set out any findings of fact which he 
arrived at in the course of this “investigation,” and provided no 
explanation of the reasoning which had led to his “considered opin-
ion” that the M-S claims should be allowed in full.
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boilers in it, somebody made a bad mistake. I don’t 
know who it was.”

The matter was put over, and subsequently the Com-
mittee, supported by the Commission, the Department 
of Justice, and the Caplan mortgage group, filed objec-
tions. Notwithstanding these objections, and the doubts 
that he had earlier expressed, the trial judge confirmed 
the claims in full as unsecured claims without further 
investigation of them. M-S, under the confirmed plan, 
is to receive 40% of the common stock of the reorganized 
company.

On July 11, 1962, the trial court filed its opinion and 
order approving both the internal and the cash plans of 
reorganization. The internal plan contained the provi-
sions for “compromising” the Caplan mortgage and M-S 
claims. With regard to these sets of claims, the trial' 
court stated that “it was apparent” that successful liti-
gation of the claims TMT had against the holders of 
these claims “would take possibly years to conclude. . . 
The court continued:

“It is the opinion of the court that these compro-
mises are fair and equitable under the circumstances 
and they are hereby approved for inclusion in the 
Internal Plan. The court approves the opinion ex-
pressed by the attorney for the trustee that no better 
compromises can be obtained for the debtor, that 
the prospect of material reduction in the amount 
of these claims does not warrant the extensive liti-
gation that would otherwise be required, and that 
the prospect of recoveries beyond the amount of the 
claims as urged by the Securities and Exchange 
Commission and the Stockholders’ Committee is too 
remote for serious consideration. . . . The alterna-
tive to approval of these compromises is extensive 
litigation at heavy expense to the debtor and un-
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necessary delay in reorganization contrary to the 
intent and purpose of Chapter X of the Bankruptcy 
Act.”

This statement constitutes the only, and the last,16 word 
that the trial court said on the merits of the compromises 
of the Caplan mortgage and M-S claims. Without ref-
erence to any of the objections that had been filed or to 
the substantial facts in the record tending to cast doubt 
upon the Caplan mortgage and M-S claims, the court 
accepted the bald conclusions of the trustee. This despite 
the fact that the trustee had once concluded that the 
Caplan mortgage was null and void and that TMT had 
sizeable setoffs against its holders. This despite the 
fact that the trustee had once sought reference of the 
M-S claims to a special master for investigation. This 
despite the fact that the trustee had never placed on the 
record any of the facts of his subsequent investigation

16 In December 1964, after the case had been remanded for 
the second time by the Court of Appeals, the Committee sought 
an order for production of documents relating to the Carib Queen, 
alleging they would show that TMT had a cause of action against 
M-S and the Caplan group. The Committee said these parties 
had acted “in collusion with members of the debtor’s old manage-
ment and control group to defraud the Maritime Administration 
and the debtor by misrepresentation of the reconversion contract 
price and by premature release of the vessel without proper com-
pliance with the requirements of the reconversion contract. The 
same documents also bear on the propriety of the compromises . . . 
At the hearing held on this motion it appeared that these documents 
were held by the Maritime Administration, which had no objection 
to turning them over but wished the court to issue a formal order 
so that all parties could have access to them. The court denied 
the motion, saying “there is nothing in the motion that shows that 
these documents are material to any issue before this Court.”

When reconfirming the plan after the second remand, the court 
added nothing to the explanation quoted in the text, for it errone-
ously concluded that approval of the settlement had already been 
affirmed by the Court of Appeals.
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and had never provided any explanation of why he had 
completely reversed his field on these claims. Although 
at this point in the proceedings it was clear that Anderson 
was to become president of the reorganized company, 
and though the trial court was understandably eager to 
wind up these protracted proceedings, there nowhere 
appears an adequate explanation for the trustee’s cursory, 
conclusory recommendation of these “compromises,” or 
the perfunctory, almost offhand, manner in which the 
court accepted that recommendation.

If the quoted statement of the trial court had been 
the result of an adequate and intelligent consideration 
of the merits of the claims, the difficulties of pursuing 
them, the potential harm to the debtor’s estate caused 
by delay, and the fairness of the terms of settlement, 
then it would without question have been justifiable 
to approve the proposed compromises. It is essential, 
however, that a reviewing court have some basis for dis-
tinguishing between well-reasoned conclusions arrived at 
after a comprehensive consideration of all relevant fac-
tors, and mere boiler-plate approval phrased in appro-
priate language but unsupported by evaluation of the 
facts or analysis of the law. Here there is no explana-
tion of how the strengths and weaknesses of the debtor’s 
causes of action were evaluated or upon what grounds 
it was concluded that a settlement which allowed the 
creditor’s claims in major part was “fair and equitable.” 
Although we are told that the alternative to settlement 
was “extensive litigation at heavy expense” and “un-
necessary delay,” there is no evidence that this conclusion 
was based upon an educated estimate of the complexity, 
expense, and likely duration of the litigation. Litigation 
and delay are always the alternative to settlement, 
and whether that alternative is worth pursuing neces-
sarily depends upon a reasoned judgment as to the prob-
able outcome of litigation. The complaint voiced by
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counsel for the petitioner Committee to the trustee’s 
report on the compromises, that “this is a bare state-
ment of conclusion,” seems equally applicable to the 
trial court’s statement approving those compromises. 
In these circumstances it was error to affirm that aspect 
of the District Court’s judgment approving inclusion 
of the proposed compromises in the internal plan of 
reorganization.

The Court of Appeals dealt with the District Court’s 
approval of the compromises in five sentences. Noting 
that it was only the Committee and the SEC that were 
complaining, and remarking that it was unlikely that 
disallowance of the compromises would result in solvency, 
it felt that it was “significant that not a single creditor 
has ever complained of either compromise.” 364 F. 2d 
936, 941. The question of insolvency will be returned 
to shortly. The argument that the compromises were 
properly approved because no creditors objected to 
them seems doubly dubious. When a bankruptcy court 
either fails adequately to investigate potential legal 
claims held by the debtor, or refuses to provide an ade-
quate explanation of the basis for approving compro-
mises, it is scarcely surprising that creditors fail to 
come forward with objections to the compromises. 
Moreover, this Court has held that a plan of reorganiza-
tion which is unfair to some persons may not be approved 
by the court even though the vast majority of creditors 
have approved it.17

17 Case v. Los Angeles Lumber Prods. Co., 308 U. S. 106 (1939). 
“[W]here a plan is not fair and equitable as a matter of law it can-
not be approved by the court .... Congress has required both 
that the required percentages of each class of security holders 
approve the plan and that the plan be found to be 'fair and 
equitable.’ The former is not a substitute for the latter.” Id., at 
114.
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The principal argument of the respondent support-
ing affirmance of the order approving the compromises 
is that “the district court had before it a thorough 
record concerning the facts and issues with respect to 
the compromises of these two claims.” Respondent’s 
Brief 38. With regard to the Caplan mortgage claim, 
respondent points out that the facts and circumstances 
surrounding it were thoroughly documented in Ander-
son’s report of his investigation. It is difficult to see 
how this strengthens respondent’s position, however, for 
the report carefully documented the conclusion that the 
Caplan mortgage was a fraudulent transfer and that 
claims against the individual holders of the mortgage 
could be used as setoffs. The District Court’s approval 
of the proposed compromise in the face of the facts and 
conclusions contained in the trustee’s report is more 
difficult to understand than would be approval entered 
on a blank slate. Respondent also points out that the 
trial court had before it an answer to Anderson’s report, 
the various objections filed to the mortgage claim, the 
claim itself, and the recommendations of the Creditors’ 
Committee, the trustee and the trustee’s counsel favoring 
the proposed settlement. The objections filed to the 
claim militate against the advisability of compromise, 
however, and the other matters referred to consist either 
of conclusory denials of liability or conclusory state-
ments that the claims should be compromised. There is 
nothing in all these documents which could provide a 
sound basis for concluding that the claims against the 
mortgage and its holders were unmeritorious.18 If the

18 The answer filed to the Anderson report occupies seven pages 
in the record. Aside from bare statements that insufficient facts 
were found and that the trustee’s conclusions were not conceded, it 
opposes vacating the original plan of reorganization almost wholly 
on grounds of estoppel, laches, res judicata, and reliance. The 
claim itself merely details the terms of the mortgage and the amounts 
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trial court ever had before it facts which showed the 
claims against the Caplan mortgage and its holders to 
be without merit, or if the court ever discovered sound 
grounds for thinking that the delay incident to liti-
gation or the unlikelihood of obtaining an adequate 
recovery, made compromise advisable, nothing in this 
record indicates it.

With regard to the M-S claims, respondent contends 
that the record contains “an abundance of pleadings and 
allegations” respecting them. Respondent’s Brief 33. 
To make an informed and independent judgment, how-
ever, the court needs facts, not allegations. Respondent 
also contends that there were sufficient facts in the rec-
ord, and provides a long list of references to the places 
in the record where these facts can be found. If, indeed, 
the record contained adequate facts to support the de-
cision of the trial court to approve the proposed compro-
mises, a reviewing court would be properly reluctant to 
attack that action solely because the court failed ade-
quately to set forth its reasons or the evidence on which 
they were based. The deficiency in this case, however, 
is not a merely formal one. The evidence referred to by 
respondent is analyzed at greater length in the margin.19

due under it. The recommendations favoring settlement stated only 
that the merits of the claims had been examined, that the possibility 
of recovery was remote, and that litigation would cause “unneces-
sary delay.”

19 Respondent contends that the trial court could have rendered an 
informed decision on the merits of the M-S compromise on the 
basis of the following matters in the record:

(1) The summary of MS’ proof of claim (the full proof not 
having been included in the record). This merely stated the amounts 
claimed by M-S and the liens asserted to secure some of the claims.

(2) The 1958 letter from the Committee to the Court. This 
asserted that TMT had good causes of action against M-S which 
would result in substantial recovery. With regard to the Carib 
Queen, it accused M-S of “faulty design, inadequate inspection, 
defective work on the remodeling and later repair of the ship, hasty
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Here it is enough to say that to the extent that the 
record contains solid facts of the sort necessary for 
appraising the merits of the claims against M-S, vir-
tually all of them point to the probable existence of valid 

and improper preparations for a hazardous sea voyage and utili-
zation of the ship in a service for which she was not fitted and in 
an unseaworthy condition.”

(3) The trustee’s report. This merely stated a few facts relating 
to the breakdown of the Cariò Queen on her maiden voyage, and 
the expenses incurred in connection with the Cariò Queen.

(4) The SEC’s specifications in support of the objections to the 
M-S claims. This was a report of the SEC’s independent investiga-
tion of the M-S claims. It set out in some detail the facts support-
ing its contention that TMT had good defenses or setoffs because 
“M-S (a) did not properly convert the vessel; (b) did not comply 
with the terms of the contract; (c) did not properly repair the 
vessel; and (d) performed certain work for and furnished certain 
materials to TMT, with no agreement as to price; M-S has failed 
to establish the value of such work and materials.”

(5) The M-S answer to these specifications. This was principally 
a formal document and contained no additional facts or arguments. 
It admitted that the Cariò Queen was suffering construction defi-
ciencies when delivered to TMT and that there was a boiler failure 
on the first voyage, but denied liability.

(6) The motion for allowance of the claim filed on òehalf of the 
trustee. This summarized the proceedings relating to the M-S 
claims. Noting that the SEC had filed detailed specifications of 
its objections, and that the special master appointed by the court 
had held no hearings, it stated that the trustee and his attorneys 
had examined the documents relating to the M-S claims. The 
motion stated that the trustee had tried unsuccessfully to get M-S 
to reduce its claims, that the possibility of recovering through liti-
gation was remote, and that litigation would cause unnecessary delay. 
These conclusions were neither expanded upon nor explained.

(7) Objections of the United States to the above motion. The 
United States opposed the M-S claims on the grounds that none 
of them were entitled to secured status. They had arisen more 
than a year prior to the bankruptcy proceedings, and claims for 
reconstructing vessels do not give rise to maritime liens.

(8) The transcript of the hearings held on the motion for allow-
ance of the claims. The transcript of this portion of the hearing
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and valuable causes of action. Balancing these facts are 
nothing but bald assertions to the contrary and general 
conclusions for which foundations nowhere appear. Par-
ticularly noteworthy is the fact that, despite frequent 

occupies five pages. Most of it was devoted to the question of how 
much time the Committee would be allowed for filing a memorandum 
objecting to the proposed compromise. The court was told that the 
trustee and his lawyers had looked at the relevant papers, that 
the possibility of recovery was remote, and that litigation would 
cause unnecessary delay. No facts or arguments to support these 
conclusions were presented. Counsel for the Committee objected 
that this was not a report but a bare statement of conclusion. The 
court indicated that someone had been at fault over the boiler 
breakdown.

(9) The Committee’s specification of objections to the M-S 
claims. This 35-page report, 22 pages of which are devoted to the 
Cariò Queen contract, was the result of an independent examination 
conducted by the Committee into the M-S claims. The Commit-
tee charged M-S with faulty design, construction, and repair of 
the Cariò Queen. With regard to two other ships on which M-S 
worked for TMT, the Committee charged M-S with responsibility 
for the swamping of one on its trial trip, and with failing to get 
Coast Guard approval of the other. The Committee also claimed 
that the maritime liens asserted by M-S had been reduced by pay-
ments on account, and that the original TMT management, M-S, 
and Abrams and Shaffer had worked together in a collusive relation-
ship designed to make large profits by selling cheaply purchased 
stock to the public at inflated values. Some idea of the factual 
particularity of the Committee’s objections is provided by the 
abbreviated subheadings of their charges against M-S in connection 
with the Cariò Queen. The Committee stated that TMT had 
causes of action growing out of the fact that M-S (a) failed to 
secure proper certificates of work completion affecting the classi-
fication and rating of the vessel, (b) failed to fit riveted crack-
arresting seams, (c) failed to produce a vessel of 3,050 shaft-
horsepower per shaft, propeller speed of 216 r. p. m., and speed 
in service of 15% knots, (d) failed to produce a ship of high enough 
classification and rating, (e) failed to clean the boilers chemically, 
(f) wrongly assumed that the boilers had been properly protected 
up to the time of conversion, (g) failed to use distilled water in 
its preliminary running of the boilers, (h) improperly connected the
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requests for an investigation, and notwithstanding the 
fact that the available evidence pointed to probably valid 
claims against M-S, no investigation of these matters 
was ever undertaken or ordered by the trial court. It is 
difficult to imagine how an informed and independent 
decision in favor of compromising the M-S claims in the 
full amount as unsecured claims could have been reached 
on the present state of the record.

The record before us leaves us completely uninformed 
as to whether the trial court ever evaluated the merits 
of the causes of actions held by the debtor, the prospects 
and problems of litigating those claims, or the fairness 
of the terms of compromise. More than this, the rec-
ord is devoid of facts which would have permitted a rea-

piping, (i) installed incorrect baffle plates, (j) failed to clean the 
boilers adequately when performing the repair work, (k) failed to 
install the ventilating system properly, (I) installed an inadequate 
and inappropriate evaporator, (m) failed to put the feed water regu-
lator and the feed pump governor into proper working order, 
(n) failed to install a boiler compound injector pump, (o) failed to 
provide equipment for coping with the excessive oxygen content 
of the water in the system, and (p) was responsible for deficiencies 
in the electrical system. In addition, the Committee stated that 
M-S was improperly claiming for repair work done under its guar-
antee obligation, and that M-S had included claims for work done 
as to which no amount had ever been agreed upon.

(10) The statement by the SEC supporting the Committee’s 
specification of objections. The SEC, while not necessarily agreeing 
with all the allegations and contentions of the Committee, felt that 
the Committee had demonstrated that M-S should be required to 
prove its claims at a judicial hearing.

In addition to these matters of record, respondent refers to sev-
eral matters not in the record, which are said to support the pro-
priety of accepting the compromises. Matters not in the record 
and not properly the subject of judicial notice cannot form the basis 
of judicial confirmation of a plan of reorganization. They are 
equally unavailing on review.
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soned judgment that the claims of actions should be 
settled in this fashion. In reaching this conclusion, how-
ever, it is necessary to emphasize that we intimate no 
opinion as to the merits of the debtor’s causes of action 
or as to the actual fairness of the proposed compromises. 
To the contrary, it is clear that the present record is 
inadequate for assessing either, and that a remand is 
necessary to permit further hearings to be held. Only 
after further investigation can it be determined whether, 
and on what terms, these claims should be compromised.

III.
Under §§ 174, 221 (2), of Chapter X, 52 Stat. 891, 897, 

11 U. S. C. §§ 574, 621 (2), a bankruptcy court is not to 
approve or confirm a plan of reorganization unless it is 
found to be “fair and equitable.” This standard incor-
porates the absolute priority doctrine under which cred-
itors and stockholders may participate only in accordance 
with their respective priorities, and “in any plan of 
corporate reorganization unsecured creditors are entitled 
to priority over stockholders to the full extent of their 
debts . . . .” SEC v. United States Realty & Improve-
ment Co., 310 U. S. 434, 452 (1940). Since partici-
pation by junior interests depends upon the claims of 
senior interests being fully satisfied, whether a plan of 
reorganization excluding junior interests is fair and 
equitable depends upon the value of the reorganized 
company. In the present case the District Court ex-
cluded the stockholders from participation because of its 
finding that the debtor was insolvent. Since the deter-
mination of insolvency was not made in accordance with 
the proper standards of valuation, neither the approval 
nor the confirmation of the plan can stand.

The appropriate standard for valuing a company 
undergoing reorganization was set out at length in Con-
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solidated Rock Products Co. v. Du Bois, 312 U. S. 510, 
526 (1941):

“As Mr. Justice Holmes said in Galveston, H. & 
8. A. Ry. Co. v. Texas, 210 U. S. 217, 226, ‘the com-
mercial value of property consists in the expectation 
of income from it.’. . . Such criterion is the ap-
propriate one here, since we are dealing with the 
issue of solvency arising in connection with reor-
ganization plans involving productive properties. . . . 
The criterion of earning capacity is the essential one 
if the enterprise is to be freed from the heavy hand 
of past errors, miscalculations or disaster, and if the 
allocation of securities among the various claimants 
is to be fair and equitable. . . . Since its applica-
tion requires a prediction as to what will occur in 
the future, an estimate, as distinguished from mathe-
matical certitude, is all that can be made. But 
that estimate must be based on an informed judg-
ment which embraces all facts relevant to future 
earning capacity and hence to present worth, includ-
ing, of course, the nature and condition of the prop-
erties, the past earnings record, and all circumstances 
which indicate whether or not that record is a 
reliable criterion of future performance.” 20

In the present case the book value of the debtor’s assets 
on May 31, 1962, was 81,887,185.77. Claims against the

20 Further on the subject of valuation, see 2 J. Bonbright, Valua-
tion of Property 880-881 (1937); 6A Collier, Bankruptcy fl 10.13 
and 11.05 (14th ed. 1965); H. Guthmann & H. Dougall, Corporate 
Financial Policy 656-657 (4th ed. 1962). See also Frank, Epitheti- 
cal Jurisprudence and the Work of the Securities and Exchange 
Commission in the Administration of Chapter X of the Bankruptcy 
Act, 18 N. Y. U. L. Q. Rev. 317, 342, n. 68 (1941): “Value is the 
present worth of future anticipated earnings. It is not directly 
dependent on past earnings; these latter are important only as a 
guide in the prediction of future earnings.”
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debtor totaled 35,477,370.05. The actual fair value 
of the debtor’s total assets was 32,238,387.62 and their 
net value was 31,078,481.73. Although these figures 
show that liabilities far exceeded assets, they are not of 
controlling importance. The District Court recognized 
that going-concern value, not book or appraisal value, 
must govern determination of the fairness of the plans 
of reorganization, and respondent concedes that the value 
of TMT’s business depended “not on the inherent value 
of its assets but primarily on maintaining a high level 
of earnings.” Brief for Respondent 42.

At the valuation hearings the trustee stated that his 
analysis of the financial structure and business of the 
debtor resulted in a going-concern value of 32,031,403.72. 
A valuation expert presented by the trustee estimated the 
going-concern value at between 31,607,692 and 31,800,000. 
He arrived at his conclusion by multiplying his esti-
mate of the future earnings of the company by 7.7, a 
figure based on the assumption that earnings would be 
13% of value. The valuation expert presented by the 
Committee concluded that estimated future earnings 
after taxes would be 3327,500, and multiplying this by a 
price-earnings ratio of 13.8, arrived at the conclusion that 
TMT had a value of 34,519,500. The trial judge took 
an intermediate position. By projecting current earn-
ings of the debtor for the first five months of 1962 over 
the remainder of the year, he concluded that pre-tax 
earnings would be 3568,000. Reduced by estimated 
income taxes and capitalized at 10%, this yielded a going-
concern value of 32,780,000. Since this figure fell well 
below the 35,477,370.05 of outstanding claims, he con-
cluded that the debtor was insolvent. On this basis the 
plan was approved and confirmed.

When the Court of Appeals remanded to the District 
Court for determination of the feasibility of the reorga-
nization plan after giving full priority to the Govern-
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merit’s claims, the District Court concluded that TMT 
was “more insolvent now than it was in 1962,” for earn-
ings had declined from the high point of 1962, and the 
Court’s initial determination had been based on the pro-
jected earnings for that year. The decline in earnings 
had occurred even though the volume of business had 
grown substantially, for increased competition from large 
steamship lines serving Puerto Rico had forced TMT 
to lower its rates and thus its margin of profit. The 
District Court reaffirmed its finding of insolvency. On 
appeal, the Court of Appeals stated that it did not have 
to determine whether or not the District Court’s finding 
of insolvency was accurately computed, but merely 
whether it was “clearly erroneous.” On this basis the 
conclusion of insolvency was affirmed.

In a complex case of this nature it is not the province 
of this Court to attempt to retry issues of fact which 
have been fully litigated below. Indeed, as the Court 
of Appeals stated, much weight must be given to the 
long familiarity of the District Judge with the debtor and 
to his evaluation of the witnesses who testified in his 
presence. In the face of conflicting expert testimony as 
to the going-concern value of the debtor based on current 
earnings, the trial judge adopted a position in between. 
We are not disposed to dispute the conclusion of the 
Court of Appeals that this determination by the trial 
judge was not “clearly erroneous.” However, examina-
tion of the facts of this case demonstrates that the Dis-
trict Court did not have before it all of the evidence 
and testimony relating to the future problems and pros-
pects of the company which were necessary to assess its 
value as a going concern. Indeed, the trial judge stead-
fastly refused to consider the value of the company once 
it was out of the reorganization proceedings. In this 
there was error, and it was an error which infected the 
conclusions of the trial court that the debtor was insol-
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vent. Evaluations of evidence reached by the accurate 
application of erroneous legal standards are erroneous 
evaluations.

TMT plays a minor but unique role in carrying goods 
between Puerto Rico and the United States. This do-
mestic offshore trade is highly competitive and generally 
unprofitable. The high density, high volume, and high 
operating-cost trade with Puerto Rico flows in and 
through the North Atlantic ports. TMT, operating in 
a triangle between San Juan, Miami, and Jacksonville, 
is confined to the low density, low investment South 
Atlantic trade. TMT carries only about 2% of the 
total trade with Puerto Rico, and the dominant car-
rier in the market is in direct competition with it in 
its home port of Jacksonville. When TMT entered 
the market with its novel idea of carrying roll-on and 
roll-off freight in towed vessels, the market was ripe 
for an innovation of this sort. However, the ills which 
plagued its early years threw TMT into bankruptcy 
in 1957. Prevented by the exigencies of the bank-
ruptcy proceeding from capitalizing on the novel idea 
it had introduced, TMT has watched the development 
of container shipping, which has taken over a large 
share of the United States-Puerto Rico trade for which 
it might otherwise have hoped to compete. Nonetheless, 
TMT remains the only roll-on and roll-off carrier in the 
trade, and it has seen its own business rise 10% to 20% 
a year due to the increased frequency of direct inter-
change with piggyback rail transport. Despite the in-
ability of TMT to capitalize on its novel idea, it has 
remained in a strong competitive position. Trade with 
Puerto Rico has increased steadily and rapidly, and 
TMT’s business has grown commensurately. Despite a 
destructive rate war which markedly lowered the rev-
enues earned per voyage, TMT increased its revenue 
from $3,801,000 in 1962, when the first insolvency hear-
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ing was held, to $4,779,000 in 1964, the latest year in the 
record. Between the 1962 and the 1965 hearings the 
fleet of vessels was increased from three to five and the 
number of truck trailers from 350 to 670. Moreover, in 
the 1965 hearing the business manager could report that 
after it paid the forthcoming installment for the recon-
version of one of its vessels, the company would have no 
further significant outstanding indebtedness. TMT has 
continued to be the only unsubsidized carrier in the South 
Atlantic trade, the only one that makes money. Despite 
the increase in volume and revenue, however, the rate 
war and other factors such as rising costs caused net 
earnings to drop after 1962, and they have not yet re-
gained the level established that year. TMT’s tax-loss 
carry-over has expired, with the result that earnings are 
now substantially reduced by federal taxes. The general 
trade picture between Puerto Rico and the United States 
is in flux, and the rates applicable to the trade are under-
going continuing revision and investigation. The vessels 
TMT uses are old and in need of replacement. The 
supply of LST’s has nearly dried up, and it seems to be 
understood that the replacement vessels will have to be 
built from scratch.

In short, TMT would seem to be a company which 
has established, preserved, and increased its share of a 
highly competitive market despite intense competition 
and major internal crises. It operates in a market under-
going substantial change and is itself faced with the im-
minent need to re-equip its fleet. In these circumstances, 
an adequate notion of the going-concern value of TMT 
could be obtained only by looking to the future as well 
as the past. Against this background we must examine 
the information which the trial court had before it for 
assessing the future prospects of TMT. The basic source 
for information on these matters was, of course, the 
trustee and his business manager. A short summary of
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the highlights of their testimony as it related to the 
future prospects of TMT will demonstrate the inade-
quacy of the information provided the trial judge for 
making this crucial determination.

At the first insolvency hearing the business manager 
attempted to estimate the earnings of the company 
for the next four years, but he made his projections 
solely on the business as it then was. Although TMT 
had attained the maximum number of voyages possible 
with the fleet it then had, the business manager had not 
looked into the possibility of chartering additional 
vessels. The trustee testified that several vessels would 
have to be replaced in the next two years, but admitted 
that he was unable to predict what such vessels would 
cost. When the trustee was asked if there was foresee-
able room for expansion of TMT’s business, the Court 
agreed with an objection that this was beyond the scope 
of the valuation hearing. The trustee’s expert on valua-
tion gave his opinion as to going-concern value solely 
on the basis of the trustee’s projection of earnings, which 
in turn was based wholly on past earnings. Those earn-
ings figures had been drawn up some time prior to the 
hearing, and it was conceded that they might have come 
out differently if the projection had been made at the 
time of the valuation hearing. When asked if he would 
attempt to predict whether the company would be able 
to pay dividends once it was out of reorganization, or 
whether large capital investments would soak up all 
earnings, the trustee’s expert replied that he had not 
been asked to consider that question and did not think 
it legitimate. Although he agreed that reasonably fore-
seeable changes and improvements should be taken into 
account in valuing the company, he stated that he had 
been given no information on which to make such 
predictions.
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At the second hearing on the value of the company, 
the business manager admitted that he had made no 
new projection of future expenses, revenue, or income, 
even though three years had passed and the business 
outlook of the firm was markedly different. Although 
TMT’s fleet had grown in the interim from three to 
five vessels, and there was an imminent need for replace-
ment of the older ships, the business manager was unable 
to predict the likely impact on earnings of the acqui-
sition of newer vessels. He stated that the new vessels 
would be towed craft that loaded from the stern, and 
that they were apt to cost between $1,250,000 and 
$1,500,000 each. However, though some studies and 
inquiries had been conducted, there were no final or 
definite plans or drawings for the new ships. Although 
new, better, and more efficient vessels were needed soon 
to improve the company’s competitive situation, in the 
present state of planning it would be two years after the 
company was out of reorganization before new vessels 
would be obtained. At the second hearing, as at the 
first, the business manager could give no estimate of 
what portion of the administration costs of running 
TMT was due to the reorganization proceedings. Al-
though he thought that trade between the United States 
and Puerto Rico was increasing, he did not know how 
much or in what ways. Though he thought that TMT’s 
share of the Puerto Rican trade was remaining compara-
tively constant, he did not know for certain. He also 
did not know what portion of TMT’s present volume of 
business was attributable to direct piggyback interchange.

The data which the trustee and his business manager 
had submitted with regard to past income and expenses 
undoubtedly provided a clear picture of what the com-
pany had been experiencing in the past. Given, how-
ever, that it was a relatively small and young company
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much in need of internal rebuilding and operating in a 
market undergoing important economic and technologi-
cal change, it was essential that some clear idea be gained 
of its future prospects. It seems perfectly obvious that 
the information introduced at the two hearings was 
inadequate for gaining even a rough idea of TMT’s 
future prospects.

The fundamental reason that there was insufficient 
evidence concerning the future prospects of TMT was 
that the trial court showed itself unalterably hostile 
to inquiries directed to TMT’s future. During the first 
hearing the following interchange took place when the 
court cut off a question aimed at determining whether 
the volume of TMT’s southbound traffic could be 
increased during the off-peak season:

“Q. But if this enterprise were out from under 
the proceedings, would it?

“The Court . Well, we are dealing with an organi-
zation that is in. Let’s assume that it will stay 
right there and try to get the value. It is not going 
to get out until it is reorganized.

“Mr. Maso n . We are trying to get the value when 
reorganized.

“The Court . That is of no importance to me. 
Let’s value it as it now exists to determine what 
should be done in these proceedings.”

At a later time, when counsel again sought to establish 
that the proper way to value the company was to try to 
determine foreseeable factors which would affect future 
earnings, the court pre-empted the answer by remarking, 
“Mr. Witness, we do not want possibilities.” Still later, 
the judge said:

“All these projections into the future are not going 
to bother the Court. These creditors have waited 
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too long to get their money. We have had this 
thing for years and years. I imagine most of them 
long since have gone to the poorhouse or given up.”

One can easily sympathize with the desire of a court to 
terminate bankruptcy reorganization proceedings, for 
they are frequently protracted. The need for expedi-
tion, however, is not a justification for abandoning 
proper standards. It is also easy to share the court’s 
concern that creditors receive their money as promptly 
as possible. However, the right of stockholders to par-
ticipate at all hung on the result of the valuation pro-
ceedings; sedulously eliminating all inquiry into the 
future may, in this context, have caused the rights of 
the stockholders to have been relinquished by default.

Although three years elapsed before the next hearing, 
the judge displayed the same unwillingness to permit 
inquiry into the future prospects of TMT. When coun-
sel for the SEC tried to open up the subject, the following 
dialogue occurred:

“Mr. Gonsen . We have no startling figures, but 
a series of questions relating to the possible future 
prospects of this company.

“The Court . There is no possible future pros-
pects other than what is going on. It is possible it 
will become the greatest fleet in the wrnrld and it is 
possible to go bankrupt in a few months. As a 
matter of fact, if the competition had succeeded in 
their plans, you would have no problem here, they 
would have been sold.

“Mr. Gonsen . Do I understand Your Honor does 
not desire me to examine as to evaluation?

“The Court . You do.”

Perhaps the proper reading of the reluctance of the judge 
to go into future prospects at the second hearing was 
that in his view the issue of insolvency was no longer in
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the case. The Court of Appeals had ruled on the ques-
tion of whether the trustee could be the president of the 
reorganized company and whether the Government’s 
nontax claims should be allowed in full without discuss-
ing the other issues. In the trial judge’s view, the Court 
of Appeals’ failure to speak on other issues constituted 
affirmance. On the appeal from the second hearing, 
however, the Court of Appeals took pains to point out 
the error in this conclusion. The result of the trial 
court’s ruling was to exclude from the hearing the general 
issue of insolvency and to limit the hearing to the ques-
tion of whether developments between the first and 
second hearings had rendered the plan unfeasible in 
light of the necessity of giving full priority to the Govern-
ment’s nontax claims. In such circumstances it might 
be expected that the Court of Appeals would have exam-
ined the record to see if the facts supported the conclu-
sion which the trial judge had felt foreclosed from having 
to make again, but which was in fact still in the case. 
Instead, however, the Court of Appeals merely quoted 
at length from the trial court’s conclusions that the plan 
was feasible and stated that the ruling that the com-
pany was still insolvent was not clearly erroneous.

At the close of the second hearing the SEC and the 
Committee argued vigorously that the issue of valuation 
was still open and that future prospects should have been 
considered by the judge. Although its view of the effect 
of the appeal from the first hearing did not require it to 
do so, the court addressed itself to the merits of this con-
tention in its opinion and order approving the amended 
plan of reorganization:

“The SEC and the Stockholders Committee insist, 
as they did during the valuation hearings in 1962, 
that the court should have required evidence of 
future earnings, subsequent to reorganization, based 
upon estimates of revenues and expenses after sub-
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stantial changes in operations and acquisition and 
substitution of new type vessels and other equip-
ment, and based upon expanded operations expected 
to take place under private management. However, 
neither the trustee [n]or the court can anticipate 
what the reorganized company will do, and any 
estimates of future earnings under different cir-
cumstances of operation would be speculative and 
unreliable.”

This was not a correct statement or application of the 
law. This Court has declared that in every case it is 
incumbent upon the reorganization court to consider “all 
facts relevant to future earning capacity . . . includ-
ing ... all circumstances which indicate whether or 
not [the past earnings] record is a reliable criterion 
of future performance.” Consolidated Rock Products 
Co. v. Du Bois, supra. If it is shown that the record 
of past earnings is not a reliable criterion of future per-
formance, the court must form an estimate of future 
performance by inquiring into all foreseeable factors 
which may affect future prospects. In forming this 
estimate, “mathematical certitude” is neither expected 
nor required.

In this case we have a company engaged in a hotly 
competitive market, a market experiencing a severe rate 
war which would probably alter the relative standings of 
the competitors. The market as a whole was witnessing 
substantial technological change, and TMT itself was one 
of the prime innovators. TMT’s principal market, 
Puerto Rico, was undergoing considerable expansion. It 
was shown without contradiction that TMT needed to 
replace its present fleet with new and different ships. It 
should have been clear to the trial court that the cir-
cumstances brought out at the two hearings showed 
that the past earnings record was not a reliable criterion 
of future performance, and that sound evaluation of the
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company as a going concern required examination of 
the future prospects of the company. The court was 
not dealing with an established company in a static 
market, nor was it being asked to value the company’s 
future prospects by hypothesizing unforeseeable changes 
in operations or market structure. It was evident that 
certain specific and predictable alterations would have 
to be made in the equipment and operations of the 
company in order to meet foreseeable alterations in the 
market. The trial court shut its eyes to these important 
developments and in so doing ignored a cardinal principle 
of proper evaluation.

IV.
Because only past earnings were relied upon in this 

case in determining the value of the debtor as a going 
concern, we reverse and remand to the Court of Appeals 
with directions to remand to the District Court to hold 
new hearings on valuation. Without in any way pre-
judging the issue, it is possible that when the compro-
mises discussed in Part II of this opinion are reconsidered, 
and when the company is properly valued by taking into 
account its future prospects, the company will be found 
not to be insolvent. Such a finding would permit stock-
holders to participate. There is, therefore, no point in 
considering at this juncture the question presented by 
the petitioner concerning the stockholders’ claims under 
the federal securities laws. Since the Committee will, 
of course, be entitled to participate in the new hearings 
on valuation and insolvency, the order of the District 
Court discharging it is vacated. So doing, however, 
reflects no opinion on the merits of the arguments pre-
sented in this Court by petitioner as to why it should not 
have been discharged. Finally, there is no necessity to 
determine whether it was improper to contemplate mak-
ing the trustee president of the reorganized company. 
A great deal of time has passed since that was deemed
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an advisable plan, and intervening circumstances may 
well have altered the views of the participants. Since 
new hearings on valuation and insolvency will further 
protract these proceedings, it seems advisable to put that 
question aside.

For the reasons stated in this opinion, we reverse and 
remand to the Court of Appeals for further proceedings 
consistent with this opinion.

Reversed and remanded.

Mr . Justice  Marshall  took no part in the considera-
tion or decision of this case.

Mr . Just ice  Harlan , whom Mr . Justice  Stew art  
and Mr . Justice  Fortas  join, dissenting.

In my opinion, the only question which could be 
thought even remotely to justify the presence of this 
case in this Court is whether the trustee, by virtue of 
his office, was as a matter of law disqualified from being 
selected as president of the reorganized company. The 
Court, however, does not decide that question. The 
review of the massive record in these reorganization pro-
ceedings, which have been in the courts for over 10 years 
and on six occasions before the Court of Appeals at 
various stages, is not in my view an appropriate task for 
this Court. Believing that this decision bodes little but 
further delay in bringing this protracted proceeding to a 
conclusion, I feel justified in voting to dismiss the writ 
as improvidently granted, despite the fact that the case 
was brought here on an unrestricted writ. Since the 
Court does not reach the “disqualification” issue, I con-
sider it inappropriate for me, as an individual Justice, 
to express my own views upon it.
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ALITALIA-LINEE AEREE ITALIANS, S. p . A. v. 
LISI ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT.

No. 70. Argued March 11, 1968.—Decided March 25, 1968.

370 F. 2d 508, affirmed by an equally divided Court.

George N. Tompkins, Jr., argued the cause for peti-
tioner. With him on the briefs was Austin P. Magner.

Theodore E. Wolcott argued the cause and filed a brief 
for respondents.

Briefs of amici curiae, urging reversal, were filed by 
Edwin Longcope for the United Kingdom of Great 
Britain and Northern Ireland; by Robert MacCrate for 
Canada; by Alfred C. Clapp for the Republic of Italy; 
and by John E. Stephen, Joseph F. Healy, Jr., Harold L. 
Warner, Jr., Carl S. Rowe and Paul G. Pennoyer, Jr., 
for the Air Transport Association of America et al.

Briefs of amici curiae, urging affirmance, were filed by 
Samuel Langerman and Walter H. Beckham, Jr., for the 
American Trial Lawyers Association, by Stuart M. 
Speiser for Arnold Holtzman, and by Lee S. Kreindler 
for Bates Block.

Briefs of amici curiae were filed by Solicitor General 
Griswold, Morton Hollander and Joseph B. Goldman for 
the Civil Aeronautics Board, and by William A. Jennings 
for the Airline Passengers Association.

Per  Curiam .
The judgments are affirmed by an equally divided 

Court.

Mr . Justi ce  Marsha ll  took no part in the considera-
tion or decision of this case.
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ANDERSON v. JOHNSON, WARDEN.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT.

No. 700. Argued March 6, 1968.—Decided March 25, 1968.

371 F. 2d 84, judgment remains in effect.

J. Brad Reed argued the cause and filed a brief for 
petitioner.

Ed R. Davies argued the cause for respondent. With 
him on the brief was George F. McCanless, Attorney 
General of Tennessee.

Per  Curia m .
Four members of the Court would reverse. Four 

members of the Court would dismiss the writ as im- 
providently granted. Consequently, the judgment of the 
United States Court of Appeals for the Sixth Circuit 
remains in effect.

Mr . Justi ce  Marsha ll  took no part in the considera-
tion or decision of this case.
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REED ENTERPRISES et  al . v . CLARK, 
ATTORNEY GENERAL, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA.

No. 1092. Decided March 25, 1968.

278 F. Supp. 372, affirmed.

Stanley Fleishman, David Rein and Sam Rosenwein 
for appellants.

Solicitor General Griswold, Assistant Attorney General 
Vinson and Philip R. Monahan for appellees.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.

Mr . Just ice  Black  and Mr . Justice  Douglas  are of 
the opinion that probable jurisdiction should be noted 
and the case set for oral argument.

Mr . Justic e  Marshall  took no part in the considera-
tion or decision of this case.

ORTEGA v. MICHIGAN.

APPEAL FROM THE SUPREME COURT OF MICHIGAN.

No. 1163, Mise. Decided March 25, 1968.

Appeal dismissed.

Per  Curia m .
The appeal is dismissed for want of a substantial fed-

eral question.
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FERIS ET AL., DBA FERIS BROS. TRUCKING CO. v. 
BALCOM et  al ., dba  D & L LOGGING CO, et  al .

APPEAL FROM THE SUPREME COURT OF OREGON.

No. 1101. Decided March 25, 1968.

— Ore. ---- , 432 P. 2d 684, appeal dismissed.

Robert W. Gilley for appellants.

Per  Curiam .
The appeal is dismissed for want of a substantial fed-

eral question.

LAHMAN, ADMINISTRATRIX v. W. E. GOULD 
& CO. ET AL.

APPEAL FROM THE APPELLATE COURT OF ILLINOIS, 
FIRST DISTRICT.

No. 1103. Decided March 25, 1968.

82 Ill. App. 2d 220, 226 N. E. 2d 443, appeal dismissed and certiorari 
denied.

Raymond, Harkrider for appellant.
Calvin P. Sawyier for appellees W. E. Gould & Co. 

et al.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.
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BANKS v. CHICAGO GRAIN TRIMMERS ASSN, 
INC, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT.

No. 59. Argued January 17, 1968.—Decided April 1, 1968.

Petitioner filed a claim against her late husband’s employer for 
compensation death benefits under the Longshoremen’s and Har-
bor Workers’ Compensation Act, alleging that his fall at home 
on January 30, 1961, from which he later died, resulted from 
a work-connected injury sustained on January 26. A Department 
of Labor Deputy Commissioner rejected the claim for failure to 
establish a work-connected injury. Thereafter, petitioner discov-
ered an eyewitness to a work-connected injury to her husband 
on January 30 about two hours before the fall at home which 
resulted in his death, and filed a second compensation claim 
against the employer. Prior to the hearing thereon, petitioner 
brought a wrongful death action against a third party based on 
the January 30 injury. The jury returned a verdict for $30,000, 
but the judge ruled that a motion for a new trial would be granted 
unless petitioner consented to a remittitur of $11,000. Without 
consulting the employer, petitioner accepted the remittitur and 
a judgment for $19,000 was entered. The Deputy Commissioner, 
after hearings, entered an award for petitioner in the second 
compensation claim. Respondents brought an action in the Dis-
trict Court to set aside the award. The District Court affirmed, 
but the Court of Appeals reversed, holding that the second com-
pensation action was barred by the doctrine of res judicata. 
Held:

1. The second claim was not barred by res judicata, but comes 
within the scope of § 22 of the Act, which provides for review 
“because of a mistake in a determination of fact” by the Deputy 
Commissioner “at any time prior to one year after rejection of 
a claim,” and permits him to “award compensation” after such 
review. Pp. 462-465.

2. An order of remittitur is a judicial determination of recover-
able damages, and petitioner’s acceptance of the remittitur in 
her third-party lawsuit was not a compromise within the meaning 
of § 33 (g) of the Act. Pp. 465-467.



460 OCTOBER TERM, 1967.

Opinion of the Court. 390 U.S.

3. The Deputy Commissioner’s finding that there was a causal 
connection between the January 30 work-connected injury to 
petitioner’s husband and his fall at home two hours later was 
supported by substantial evidence on the record as a whole and 
must be affirmed. P. 467.

369 F. 2d 344, reversed.

Harold A. Liebenson argued the cause for petitioner. 
With him on the brief was Edward G. Raszus.

Mark A. Braun argued the cause for respondents. 
With him on the brief was Thomas P. Smith.

Mr . Justice  Stewart  delivered the opinion of the 
Court.

On January 30, 1961, shortly after returning home from 
work, the petitioner’s husband suffered a fall that re-
sulted in his death on February 12. On February 20, 
1961, the petitioner on behalf of herself and her three 
minor children filed a claim against her husband’s em-
ployer,1 the respondent, for compensation death benefits 
under the Longshoremen’s and Harbor Workers’ Com-
pensation Act. 44 Stat. 1424, 33 U. S. C. §§ 901-950. 
The petitioner alleged that her husband’s fall on Janu-
ary 30 had resulted from a work-connected injury suffered 
on January 26. A hearing was held before a Department 
of Labor Deputy Commissioner; and on June 8, 1961, the 
Deputy Commissioner rejected the petitioner’s claim for 
failure to establish that her husband’s death had resulted 
from a work-connected injury.2 The petitioner did not

1 The petitioner’s husband had worked for the Chicago Grain 
Trimmers Association, Inc. (hereafter respondent) as a grain trimmer 
since 1934. Grain trimmers load and unload grain-carrying barges 
and vessels.

2 It is not entirely clear from the Deputy Commissioner’s decision 
whether it rested on insufficient proof of a causal nexus between 
the January 26 injury and the January 30 fall or on insufficient 
proof that the alleged January 26 injury in fact occurred at all.
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bring an action in District Court to set aside the Deputy 
Commissioner’s ruling. 33 U. S. C. § 921. Some time 
after the Deputy Commissioner’s decision, the petitioner 
discovered an eyewitness to a work-connected injury suf-
fered by her husband on January 30, the same day as 
his fall at home. On August 22, 1961, the petitioner 
filed a second compensation action against the respond-
ent—this time alleging that the fall resulted from an 
injury suffered on January 30.

On September 8, 1961, the petitioner began a wrongful- 
death action in the Northern District of Illinois against 
a third party, the Norris Grain Company, alleging that 
her husband’s fall resulted from the same January 30 
injury. On May 3, 1963, a jury rendered a verdict of 
$30,000 for the petitioner in that lawsuit. The grain 
company moved for a new trial, and the trial judge 
ruled that the motion would be granted unless the peti-
tioner consented to a remittitur of $11,000. On May 16, 
1963, without consulting the respondent, the petitioner 
accepted the remittitur. Judgment was entered for 
$19,000.

On August 29, 1963, a hearing on the petitioner’s sec-
ond compensation action commenced. On January 27, 
1964, the Deputy Commissioner entered findings of fact 
and an award for the petitioner. The respondent 
brought an action in District Court to set the award 
aside. The District Court affirmed, but the Court of 
Appeals reversed. 369 F. 2d 344. We granted certiorari 
to consider questions concerning the administration of 
the Longshoremen’s and Harbor Workers’ Compensation 
Act. 389 U. S. 813.

The Court of Appeals held that the petitioner’s sec-
ond compensation action was barred by the doctrine of 
res judicata. The petitioner contends that that doctrine
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is displaced in this case by the operation of § 22 of the 
Act,3 which provides:

“Upon his own initiative, or upon the application 
of any party in interest, on the ground of a change 
in conditions or because of a mistake in a determina-
tion of fact by the deputy commissioner, the deputy 
commissioner may, at any time prior to one year 
after the date of the last payment of compensation, 
whether or not a compensation order has been issued, 
or at any time prior to one year after the rejection 
of a claim, review a compensation case in accordance 
with the procedure prescribed [for original claims], 
and in accordance with such section issue a new 
compensation order which may terminate, continue, 
reinstate, increase, or decrease such compensation, 
or award compensation.” 33 U. S. C. § 922. (Em-
phasis added.)

The petitioner asserts that her second compensation 
action came under § 22 because it challenged a “deter-
mination of fact by the deputy commissioner” in her 
original compensation action—namely, the finding that 
her husband’s fall did not result from a work-connected 
injury. The respondent argues that “a mistake in a 
determination of fact” in § 22 refers only to clerical errors 
and matters concerning an employee’s disability, not to 
matters concerning an employer’s liability. Conceding 
that nothing in the statutory language supports this read-
ing, the respondent contends that the legislative history 
reveals Congress’ limited purpose.4

3 The petitioner also contends that (1) the doctrine of res judicata 
does not apply to administrative compensation cases generally, and 
(2) if res judicata does apply, her second action did not arise out 
of the same cause of action as did her first. We do not reach 
these contentions.

4 The respondent does not rely on either of the reasons given by 
the Court of Appeals for holding §22 inapplicable: (1) that the
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Section 22 was first enacted as part of the original 
Longshoremen’s and Harbor Workers’ Compensation Act 
in 1927. 44 Stat. 1437. At that time the section pro-
vided for review by the Deputy Commissioner only on 
the ground of a “change in conditions.” The Deputy 
Commissioner was authorized by the section to “termi-
nate, continue, increase, or decrease” the original com-
pensation award; review was permitted only “during the 
term of an award.”

From 1930 to 1933, the United States Employees’ 
Compensation Commission, which was charged with 
administering the Act, recommended in its annual reports 
that § 22 be amended to permit review by the Deputy 
Commissioner at any time. 14th Ann. Rep. of the 
United States Employees’ Compensation Commission 
(hereafter USECC) 75 (1930); 15th Ann. Rep. USECC 
77 (1931); 16th Ann. Rep. USECC 49 (1932); 17th Ann. 
Rep. USECC 18 (1933).5 In 1934 Congress, while not

Deputy Commissioner was not aware of Banks’ January 30 injury 
until more than one year after the petitioner’s original claim was 
rejected, and (2) that the petitioner’s second compensation action 
did not dispute the original findings of fact of the Deputy Com-
missioner. The petitioner filed her second compensation action 
within a few months after the original claim was rejected; it is 
irrelevant that the hearing occurred more than a year later. Can-
dado Stevedoring Corp. v. Willard, 185 F. 2d 232. The question 
of the causation of the petitioner’s husband’s fall is obviously one of 
fact, cf. O’Leary v. Brown-Pacific-Maxon, Inc., 340 U. S. 504; the 
case cited by the Court of Appeals, Flamm v. Hughes, 329 F. 2d 378, 
is utterly inapposite since it dealt with the possibility of litigating a 
question of constitutional law in a § 22 proceeding.

5 In 1928 the Commission recommended that “an amendment be 
adopted which will give deputy commissioners the continuing author-
ity to reopen cases that is usually conferred upon compensation 
boards” because “situations are continually arising in which the 
action taken by a deputy commissioner in correcting an error in 
an order may give rise to controversy and result in a failure to do 
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adopting the recommendation entirely, responded by 
amending § 22 to permit review “any time prior to one 
year after the date of the last payment of compensa-
tion.” 6 48 Stat. 807. At the same time Congress added 
a second ground for review by the Deputy Commissioner : 
“a mistake in a determination of fact.” The purpose of 
this amendment was to “broaden the grounds on which 
a deputy commissioner can modify an award” by allow-
ing modification where “a mistake in a determination 
of fact makes such modification desirable in order to 
render justice under the act.” S. Rep. No. 588, 73d 
Cong., 2d Sess., 3^ (1934); H. R. Rep. No. 1244, 73d 
Cong., 2d Sess., 4 (1934).

In its annual reports for 1934—1936, the Compensation 
Commission recommended that § 22 be further amended 
to apply in cases where the original compensation claim 
is rejected by the Deputy Commissioner. 18th Ann. 
Rep. USECC 38 (1934); 19th Ann. Rep. USECC 49 
(1935) ; 20th Ann. Rep. USECC 52 (1936). Congress re-
sponded in 1938 by amending § 22 to permit review by 
the Deputy Commissioner “at any time prior to one year 
after the rejection of a claim” and to allow the Deputy 
Commissioner after such review to “award compensa-
tion.” 52 Stat. 1167. The purpose of this amendment

justice to either the employer or the employee.” 12th Ann. Rep. 
USECC 40 (1928). It is not at all clear just what the Commission 
thus meant to recommend. In any event this recommendation was 
not repeated in later annual reports, and there is no evidence that 
Congress at any time sought to adopt it. (Compare the committee 
reports to the 1934 amendment to § 22, which contain specific refer-
ences to the 17th Ann. Rep. USECC (1933). S. Rep. No. 588, 73d 
Cong., 2d Sess., 3 (1934) ; H. R. Rep. No. 1244, 73d Cong., 2d Sess., 
4 (1934).)

6 Congress also added authority for the Deputy Commissioner to 
“reinstate” compensation as well as to terminate, continue, increase, 
or decrease it.
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was to extend “the enlarged authority therein [1934 
amendment] provided to cases in which the action of the 
deputy commissioner has been a rejection of the claim.” 
S. Rep. No. 1988, 75th Cong., 3d Sess., 8 (1938); H. R. 
Rep. No. 1945, 75th Cong., 3d Sess., 8 (1938).

We find nothing in this legislative history to support 
the respondent’s argument that a “determination of fact” 
means only some determinations of fact and not others. 
The respondent points out that the recommendations of 
the Compensation Commission prior to the 1934 amend-
ment referred to analogous state laws; but those recom-
mendations dealt with the time period in which review 
was to be available, not with the grounds for review. 
The respondent has referred us to no decision, state or 
federal, holding that a statute permitting review of deter-
minations of fact is limited to issues relating to disability. 
In the absence of persuasive reasons to the contrary, we 
attribute to the words of a statute their ordinary mean-
ing,7 and we hold that the petitioner’s second compensa-
tion action, filed a few months after the rejection of her 
original claim, came within the scope of § 22.8

The respondent raised two other issues in the Court 
of Appeals, which that court found unnecessary to reach.

7 It is true that the statute as enacted in 1927, permitting review 
only “on the ground of a change in conditions,” might have sup-
ported a distinction between issues of disability and liability. But 
after the 1934 and 1938 amendments, permitting review of “a deter-
mination of fact” and authorizing the Deputy Commissioner to 
“award compensation” even where the original claim is rejected, 
the asserted distinction can draw no support from the statutory 
language.

8 It is irrelevant for purposes of § 22 that the petitioner labeled 
her second action a claim for compensation rather than an applica-
tion for review so long as the action in fact comes within the scope 
of the section. Candado Stevedoring Corp. n . Willard, 185 F. 
2d 232.
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These issues have been fully briefed and argued in this 
Court; and in order to bring this litigation to a close, 
we dispose of them here.

Section 33 of the Longshoremen’s and Harbor Workers’ 
Compensation Act permits an individual entitled to com-
pensation to sue a third party for damages. 33 U. S. C. 
§ 933 (a). If no such suit is brought and compensation 
is accepted from the employer under an award, the rights 
of the employee against third parties are assigned to the 
employer. 33 U. S. C. § 933 (b) and (c). If, as in this 
case, a suit is brought against a third party, the employer 
is liable in compensation only to the extent that allowable 
compensation benefits exceed the recovery from the third 
party. 33 U. S. C. § 933 (f). Section 33 (g) of the Act 
further provides:

“If compromise with such third person is made 
by the person entitled to compensation ... of an 
amount less than the compensation to which such 
person or representative would be entitled to under 
this chapter, the employer shall be liable for com-
pensation . . . only if such compromise is made with 
his written approval.” 33 U. S. C. § 933 (g).

The respondent contends that the petitioner’s acceptance 
of the judicially ordered remittitur of $11,000 in her 
third-party lawsuit was a “compromise” within the 
meaning of § 33 (g). We disagree.

The Longshoremen’s and Harbor Workers’ Compensa-
tion Act was modeled on the New York employees’ com-
pensation statute. Lawson v. Suwannee S. S. Co., 336 
U. S. 198, 205; H. R. Rep. No. 1190, 69th Cong., 1st 
Sess., 2 (1926). Under the analogous provision of that 
act, the New York Court of Appeals has held that a 
remittitur is not a compromise.

“Plaintiff’s stipulation consenting to take that por-
tion of the verdict judicially determined as being
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not excessive, does not fall within any recognized 
meaning of the word ‘compromise.’ ” Gallagher v. 
Carol Construction Co., 272 N. Y. 127, 129, 5 N. E. 
2d 63, 64.

An order of remittitur is a judicial determination of 
recoverable damages; it is not an agreement among the 
parties involving mutual concessions. Section 33 (g) 
protects the employer against his employee’s accepting 
too little for his cause of action against a third party. 
That danger is not present when damages are determined, 
not by negotiations between the employee and the third 
party, but rather by the independent evaluation of a 
trial judge. Cf. Bell v. O’Hearne, 284 F. 2d 777.

Finally, the respondent attacks the Deputy Commis-
sioner’s finding of fact that there was a causal connection 
between the work-connected injury suffered by the peti-
tioner’s husband on January 30 and his fall at home some 
two hours later. The Deputy Commissioner’s finding 
must be affirmed if supported by substantial evidence on 
the record considered as a whole. O’Leary v. Brown- 
Pacific-Maxon, Inc., 340 U. S. 504. The District Court 
held that the Deputy Commissioner’s finding was sup-
ported by substantial evidence, and we agree. While 
some of the testimony of the petitioner’s medical expert 
was arguably inconsistent with other parts of his testi-
mony, it was within the province of the Deputy Com-
missioner to credit part of the witness’ testimony without 
accepting it all.

The judgment of the Court of Appeals is
Reversed.

Mr . Justi ce  Marsh all  took no part in the considera-
tion or decision of this case.
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PEORIA TRIBE OF INDIANS OF OKLAHOMA 
et  al . v. UNITED STATES.

CERTIORARI TO THE UNITED STATES COURT OF CLAIMS.

No. 219. Argued January 15, 1968.— 
Decided April 1, 1968.

Petitioner Indian Tribe and the United States entered into a treaty 
in 1854, pursuant to which certain tribal lands were to be sold 
at public auction by the United States for the Tribe’s benefit. 
The President could at any time pay to the Tribe any or all of 
the proceeds, with the balance to be invested in bonds, “the in-
terest to be annually paid” to the Tribe. The Indian Claims 
Commission found that the United States violated the treaty by 
selling most of the lands in 1857 by private sales at prices lower 
than would have prevailed at public auction, and found the dif-
ference to be $172,726. Petitioner sought review in the Court of 
Claims on the issue of the measure of its damages for the treaty’s 
violation, contending that the United States is liable for that sum 
plus the amount it would have produced if invested and the 
income “annually paid.” The Court of Claims rejected this con-
tention. Held: The Government’s obligation under the treaty 
was to invest the sum and to pay its annual income to the Tribe 
“until the money is paid over,” and the case is remanded to the 
Court of Claims for further remand to the Indian Claims Com-
mission to determine, not interest on the claim, but the measure 
of damages resulting from the Government’s failure to invest the 
proceeds that would have been received had the treaty not been 
violated. Pp. 471-473.

177 Ct. Cl. 762, 369 F. 2d 1001, reversed and remanded.

Jack Joseph argued the cause for petitioners. With 
him on the briefs was Louis L. Rochmes.

Robert S. Rifkind argued the cause for the United 
States. With him on the brief were Solicitor General 
Griswold, Acting Assistant Attorney General Harrison 
and Roger P. Marquis.
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Mr . Justic e Stewart  delivered the opinion of the 
Court.

On May 30, 1854, the Peoria Tribe of Indians of Okla-
homa, petitioner,1 and the United States, respondent, 
entered into a treaty under which the Tribe reserved a 
portion of its lands and ceded the remainder, amounting 
to some 208,585 acres, to be sold at public auction by the 
United States for the Tribe’s benefit. 10 Stat. 1082. 
This was provided for in Article 4 of the treaty:

“[T]he President shall immediately cause the resi-
due of the ceded lands to be offered for sale at public 
auction .... And in consideration of the cessions 
hereinbefore made, the United States agree to pay 
to the said Indians, as hereinafter provided, all the 
moneys arising from the sales of said lands after 
deducting therefrom the actual cost of surveying, 
managing, and selling the same.”

Article 7 of the treaty further provided:
“And as the amount of the annual receipts from the 
sales of their lands, cannot now be ascertained, it is 
agreed that the President may, from time to time, 
and upon consultation with said Indians, determine 
how much of the net proceeds of said sales shall be 
paid them, and how much shall be invested in safe 
and profitable stocks, the interest to be annually 
paid to them, or expended for their benefit and 
improvement.”

In this case the Indian Claims Commission found that 
the United States violated the treaty in 1857 by selling 
most of the ceded lands, some 207,759 acres, not by

1 The singular form is used throughout for the petitioners, who 
were previously known as the Confederated Tribe of the Peoria, 
Kaskaskia, Wea and Piankeshaw Indians.
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public auction, but by private sales at appraised prices 
lower than would have prevailed at public auction. The 
Commission found that the United States thus received 
for the lands $172,726 less than it would have received 
if the sales had been made as required by the treaty. 
15 Ind. Cl. Comm. 123. Neither party questions these 
findings.

The petitioner, however, sought review in the Court of 
Claims upon the issue of the measure of its damages for 
the treaty’s violation—contending that by virtue of Arti-
cle 7 of the treaty, the United States is liable not only 
for the $172,726, but in addition for the amount that that 
sum would have produced if “invested in safe and 
profitable stocks, the interest to be annually paid . ...” 2 
The Court of Claims, two judges dissenting, rejected 
this contention, 177 Ct. Cl. 762, 369 F. 2d 1001, and we 
granted certiorari to consider it. 389 U. S. 814.

In supporting the judgment of the Court of Claims, 
the respondent relies heavily upon the general rule that 
the United States is not liable for interest on claims 
against it.3 This general rule, as the respondent points 
out, has been held to be fully applicable to the claims 
of Indian tribes.4 But this is not a case where the Court

2 The parties are agreed that “the terms 'stocks’ and 'interest’ 
should be understood to include bonds or other securities and divi-
dends or other income, respectively.” Respondent’s Brief 11, 
n. 4. The term “stocks” was used in other treaties of the period 
to refer to what would today be called bonds. See, e. g., Cherokee 
Nation v. United States, 270 U. S. 476, 492. See also Report of the 
Commissioner of Indian Affairs, November 26, 1853, H. Doc. No. 1, 
33d Cong., 1st Sess., 243, 263. The investments actually made pur-
suant to the treaty in the present case were purchases of state bonds.

3 See, e. g., United States v. Thayer-West Point Hotel Co., 329 
U. S. 585; United States v. N. Y. Rayon Importing Co., 329 U. S. 
654; United States v. Goltra, 312 U. S. 203.

4 See, e. g., United States v. Alcea Band of Tillamooks, 341 U. S. 
48; United States v. Omaha Tribe of Indians, 253 U. S. 275,
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is asked to exercise “the power to award interest against 
the United States,” United States v. N. Y. Rayon Im-
porting Co., 329 U. S. 654, 663. The issue, rather, con-
cerns the measure of damages for the treaty’s violation 
in the light of the Government’s obligations under that 
treaty.

Under Article 7 of the treaty, the United States could 
at any time pay to the Tribe all or any part of the pro-
ceeds received from the sales of the lands at public auc-
tion. But until the proceeds were paid over, the United 
States was obligated to invest them and pay the annual 
income to the Tribe. The United States was not free 
merely to hold the proceeds without investing them. 
The issue in this case, therefore, is whether the obliga-
tion of the United States to invest unpaid proceeds 
applies to proceeds which, by virtue of the United States’ 
violation of the treaty, were never in fact received.

Our decision is largely controlled by United States 
v. Blackjeather, 155 U. S. 180. There an 1831 treaty 
obligated the United States to sell certain Indian lands at 
public auction and to place all proceeds in excess of a 
stated amount in a fund for the benefit of the Indians. 
The fund could be dissolved and paid over to the Indians 
“during the pleasure of Congress,” but until its dissolu-
tion, the United States was obligated to pay the Indians 
an “annuity” upon the retained fund. The lands were 
sold and the proceeds were paid to the Indians in 1852. 
In 1893 the Court of Claims held that the United States 
had violated the treaty by selling some of the lands at 
private sales rather than at public auction, resulting in 
the realization of lower prices.5 This Court held that the 
obligation to pay the “annuity” applied to the differen-
tial that would have been received if the lands had been

283; Confederated Salish & Kootenai Tribes v. United States, 175 
Ct. Cl. 451.

5 Blackfeather v. United States, 28 Ct. Cl. 447.
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sold at public auction in accord with the treaty, and 
that this obligation extended beyond the dissolution of 
the fund by Congress in 1852:

“While the treaty bound the government to pay 
a five per cent annuity until the dissolution of the 
fund, which dissolution took place September 28, 
1852, when the sum of $37,180.58, the amount of 
the fund resulting from actual sales, was paid over 
to the chiefs of the tribe, this dissolution terminated 
the stipulation for the annuity only pro tanto. If 
the government had originally accounted for the 
whole amount for which the court below held it 
to be liable, it would have paid five per cent upon 
this amount until the whole fund was paid over. 
The fund as to this amount being not yet distrib-
uted, the obligation to pay the five per cent annuity 
continues until the money is paid over. . . .” 155 
U. S., at 193.

Similarly in the case before us, we hold that the obli-
gation to invest the $172,726 and to pay its annual 
income to the Tribe “continues until the money is paid 
over.” Cf. United States v. Mille Lac Chippewas, 229 
U. S. 498. As the dissenters in the Court of Claims 
rightly pointed out,

“Indian treaties ‘are not to be interpreted narrowly, 
as sometimes may be writings expressed in words 
of art employed by conveyancers, but are to be con-
strued in the sense in which naturally the Indians 
would understand them.’ United States n . Sho-
shone Tribe, 304 U. S. Ill, 116 (1938). ‘[T]hey 
are to be construed, so far as possible, in the sense 
in which the Indians understood them, and “in a 
spirit which generously recognizes the full obligation 
of this nation to protect the interests of a dependent
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people.” Tulee v. Washington, 315 U. S. 681, 684- 
85. . . / ” 177 Ct. Cl., at 771, 369 F. 2d, at 1006- 
1007.

Since the Indian Claims Commission and the Court 
of Claims erroneously held that the United States is not 
liable for its failure to invest the proceeds that would 
have been received had the United States not violated 
the treaty, they had no occasion to determine the meas-
ure of damages resulting from this liability. Accord-
ingly, we remand this case to the Court of Claims for 
further remand to the Indian Claims Commission in 
order to determine that question.6

The judgment of the Court of Claims is reversed and 
the case is remanded for further proceedings consistent 
with this opinion.

Reversed and remanded.

Mr . Justi ce  Marsha ll  took no part in the considera-
tion or decision of this case.

G The respondent did not brief or argue the question of how to 
measure these damages. The petitioner suggested that these dam-
ages might be measured by looking to the rate of interest which 
the United States has paid on Indian funds over the same period, 
arguing for this approach by analogy to private trust law. The 
petitioner also points out that Congress at one time considered the 
United States’ treaty obligations to “invest in safe and profitable 
stocks” satisfied by an annual appropriation for the Indians of an 
amount equivalent to an interest payment. See Report of the 
Commissioner of Indian Affairs, November 30, 1852, S. Doc. No. 1, 
32d Cong., 2d Sess., 293, 300-301; Report of the Commissioner of 
Indian Affairs, November 26, 1853, supra, n. 2.

Because the United States is not liable for interest on judgments 
in the absence of an express consent thereto, it cannot be liable 
for interest on the annual income payments not made. Therefore, 
if an interest rate measure is adopted by the Commission, it must 
be simple and not compound interest.
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AVERY v. MIDLAND COUNTY et  al .

CERTIORARI TO THE SUPREME COURT OF TEXAS.

No. 39. Argued November 14, 1967.—Decided April 1, 1968.

The Midland County, Texas, Commissioners Court is the governing 
body for that county, and like other such bodies is established 
by the State’s Constitution and statutes. It consists of five mem-
bers—a County Judge, elected at large from the entire county, 
and four commissioners, one elected from each of the four dis-
tricts (precincts) into which the county is divided. Commis-
sioners courts exercise broad governmental functions in the 
counties including the setting of tax rates, equalization of assess-
ments, issuance of bonds, and allocation of funds; and they have 
wide discretion over expenditures. One district of Midland 
County, which includes almost all the City of Midland, had 
a population of 67,906, according to 1963 estimates. The others, 
all rural areas, had populations respectively, of about 852; 414; 
and 828. In this action challenging the County’s districting peti-
tioner alleged that the gross disparity in population distribution 
among the four districts violated the Equal Protection Clause of 
the Fourteenth Amendment. Three of the four commissioners 
testified at trial that population was not a major factor in the 
districting process. The trial court ruled for petitioner that 
each district under the State’s constitutional apportionment stand-
ard should have “substantially the same number of people.” An 
intermediate appellate court reversed. The State Supreme Court 
reversed that judgment, holding that under the Federal and State 
Constitutions the districting scheme was impermissible “for the 
reasons stated by the trial court.” It held, however, that the 
work actually done by the County Commissioners “dispropor-
tionately concerns the rural areas” and that such factors as 
“number of qualified voters, land areas, geography, miles of 
county roads, and taxable values” could justify apportionment 
otherwise than on a basis of substantially equal populations. 
Held: Local units with general governmental powers over an 
entire geographic area may not, consistently with the Equal Pro-
tection Clause of the Fourteenth Amendment, be apportioned 
among single-member districts of substantially unequal popula-
tion. Reynolds v. Sims, 377 U. S. 533 (1964). Pp. 478-486.
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(a) The Equal Protection Clause reaches the exercise of state 
power, whether exercised by the State or a political subdivision. 
P. 479.

(b) Although the state legislature may itself be properly appor-
tioned the Fourteenth Amendment requires that citizens not be 
denied equal representation in political subdivisions which also 
have broad policy-making functions. P. 481.

(c) The commissioners court performs some functions normally 
thought of as “legislative,” and others typically characterized in 
other terms; but, regardless of the labels, this body has the power 
to make a large number of decisions having a broad impact on 
all the citizens of the county. Pp. 482-483.

(d) Though the Midland County Commissioners may concen-
trate their attention on rural roads, their decisions also affect 
citizens in the City of Midland. P. 484.

406 S. W. 2d 422, vacated and remanded.

Lyndon L. Olson argued the cause and filed a brief 
for petitioner.

W. B. Browder, Jr., and F. H. Pannill argued the cause 
and filed a brief for respondents.

Francis X. Beytagh, Jr., by special leave of Court, 
argued the cause for the United States, as amicus curiae, 
urging reversal. With him on the brief were Acting 
Solicitor General Spritzer and Assistant Attorney Gen-
eral Doar.

Louis J. Lejkowitz, Attorney General, and Danie I M. 
Cohen and Robert W. Imrie, Assistant Attorneys Gen-
eral, filed a brief for the State of New York, as amicus 
curiae, urging reversal.

Mr . Justic e  White  delivered the opinion of the Court.
Petitioner, a taxpayer and voter in Midland County, 

Texas, sought a determination by this Court that the 
Texas Supreme Court erred in concluding that selection 
of the Midland County Commissioners Court from single-
member districts of substantially unequal population did
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not necessarily violate the Fourteenth Amendment. We 
granted review, 388 U. S. 905 (1967), because application 
of the one man, one vote principle of Reynolds v. Sims, 
377 U. S. 533 (1964), to units of local government is 
of broad public importance. We hold that petitioner, 
as a resident of Midland County, has a right to a vote 
for the Commissioners Court of substantially equal 
weight to the vote of every other resident.

Midland County has a population of about 70,000. 
The Commissioners Court is composed of five members. 
One, the County Judge, is elected at large from the entire 
county, and in practice casts a vote only to break a tie. 
The other four are Commissioners chosen from districts. 
The population of those districts, according to the 1963 
estimates that were relied upon when this case was tried, 
was respectively 67,906; 852; 414; and 828. This vast 
imbalance resulted from placing in a single district vir-
tually the entire city of Midland, Midland County’s only 
urban center, in which 95% of the county’s population 
resides.

The Commissioners Court is assigned by the Texas 
Constitution and by various statutory enactments with 
a variety of functions. According to the commentary to 
Vernon’s Texas Statutes, the court:

“is the general governing body of the county. It 
establishes a courthouse and jail, appoints numerous 
minor officials such as the county health officer, fills 
vacancies in the county offices, lets contracts in the 
name of the county, builds roads and bridges, ad-
ministers the county’s public welfare services, per-
forms numerous duties in regard to elections, sets 
the county tax rate, issues bonds, adopts the county 
budget, and serves as a board of equalization for tax 
assessments.”1

1 Interpretive Commentary, Vernon’s Ann. Tex. Const., Art. V, 
§ 18 (1955). See also W. Benton, Texas: Its Government and 
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The court is also authorized, among other responsibili-
ties, to build and run a hospital, Tex. Rev. Civ. Stat. 
Ann., Art. 4492 (1966), an airport, id., Art. 2351 (1964), 
and libraries, id., Art. 1677 (1962). It fixes boundaries 
of school districts within the county, id., Art. 2766 
(1965), may establish a regional public housing author-
ity, id., Art. 1269k, § 23a (1963), and determines the 
districts for election of its own members, Tex. Const., 
Art. V, § 18.

Petitioner sued the Commissioners Court and its mem-
bers in the Midland County District Court, alleging that 
the disparity in district population violated the Four-
teenth Amendment and that he had standing as a resi-
dent, taxpayer, and voter in the district with the largest 
population. Three of the four commissioners testified 
at the trial, all telling the court (as indeed the popula-
tion statistics for the established districts demonstrated) 
that population was not a major factor in the districting 
process. The trial court ruled for petitioner. It made 
no explicit reference to the Fourteenth Amendment, but 
said the apportionment plan in effect was not “for the 
convenience of the people,” the apportionment standard 
established by Art. V, § 18, of the Texas Constitution. 
The court ordered the defendant commissioners to adopt 
a new plan in which each precinct would have “substan-
tially the same number of people.”

The Texas Court of Civil Appeals reversed the judg-
ment of the District Court and entered judgment for the 
respondents, 397 S. W. 2d 919 (1965). It held that 
neither federal nor state law created a requirement that 
Texas county commissioners courts be districted accord-
ing to population.

Politics 360-370 (1966); Municipal and County Government 
(J. Claunch ed. 1961); C. McCleskey, The Government and Politics 
of Texas (1966).



478 OCTOBER TERM, 1967.

Opinion of the Court. 390 U. S.

The Texas Supreme Court reversed the Court of Civil 
Appeals, 406 S. W. 2d 422 (1966). It held that under 
“the requirements of the Texas and the United States 
Constitutions” the present districting scheme was imper-
missible “for the reasons stated by the trial court.” 406 
S. W. 2d, at 425. However, the Supreme Court disagreed 
with the trial court’s conclusion that precincts must have 
substantially equal populations, stating that such factors 
as “number of qualified voters, land areas, geography, 
miles of county roads and taxable values” could be con-
sidered. 406 S. W. 2d, at 428. It also decreed that no 
Texas courts could redistrict the Commissioners Court. 
“This is the responsibility of the commissioners court and 
is to be accomplished within the constitutional bound-
aries we have sought to delineate.” 406 S. W. 2d, at 
428-429.2

In Reynolds v. Sims, supra, the Equal Protection 
Clause was applied to the apportionment of state legisla-
tures. Every qualified resident, Reynolds determined, 
has the right to a ballot for election of state legislators of 
equal weight to the vote of every other resident, and 
that right is infringed when legislators are elected from 
districts of substantially unequal population. The ques-
tion now before us is whether the Fourteenth Amend-
ment likewise forbids the election of local government 
officials from districts of disparate population. As has

2 The Texas Supreme Court determined that neither the State 
nor the Federal Constitution requires that population be the sole 
basis for apportioning the Midland County Commissioners Court. 
There is therefore no independent state ground for the refusal to 
award the relief requested by petitioner. And since the Supreme 
Court opinion contemplated no further proceedings in the lower 
Texas courts, a “final judgment” that population does not govern 
the apportionment of the Commissioners Court is before us. See 
Mercantile Nat. Bank v. Langdeau, 371 U. S. 555 (1963); Con-
struction Laborers v. Curry, 371 U. S. 542 (1963); Radio Station 
WOW v. Johnson, 326 U. S. 120 (1945).
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almost every court which has addressed itself to this 
question,3 we hold that it does.4

The Equal Protection Clause reaches the exercise of 
state power however manifested, whether exercised di-
rectly or through subdivisions of the State.

“Thus the prohibitions of the Fourteenth Amend-
ment extend to all action of the State denying 

3 Cases in which the highest state courts applied the principles of 
Reynold v. Sims to units of local government include Miller v. Board 
of Supervisors, 63 Cal. 2d 343, 405 P. 2d 857, 46 Cal. Rptr. 617 
(1965); Montgomery County Council v. Garrott, 243 Md. 634, 222 
A. 2d 164 (1966); Hanlon v. Towey, 274 Minn. 187, 142 N. W. 2d 741 
(1966); Armentrout v. Schooler, 409 S. W. 2d 138 (Mo. 1966); Sea-
man v. Fedourich, 16 N. Y. 2d 94, 209 N. E. 2d 778, 262 N. Y. S. 2d 
444 (1965); Bailey v. Jones, 81 S. D. 617, 139 N. W. 2d 385 (1966); 
State ex rel. Sonnebom v. Sylvester, 26 Wis. 2d 43, 132 N. W. 2d 249 
(1965). Newbold v. Osser, 425 Pa. 478, 230 A. 2d 54 (1967), 
seemed to assume application of Reynolds. In opposition to these 
cases are only the decision of the Texas Supreme Court in the case 
before us and Brouwer v. Bronkema, 377 Mich. 616, 141 N. W. 
2d 98 (1966), in which the eight justices of the Michigan Supreme 
Court divided evenly on the question.

Among the many federal court cases applying Reynolds v. Sims 
to local government are Hyden v. Baker, 286 F. Supp. 475 (D. C. 
M. D. Tenn. 1968); Martinolich v. Dean, 256 F. Supp. 612 (D. C. 
S. D. Miss. 1966); Strickland v. Bums, 256 F. Supp. 824 (D. C. 
M. D. Tenn. 1966); Ellis v. Mayor of Baltimore, 234 F. Supp. 945 
(D. C. Md. 1964), affirmed and remanded, 352 F. 2d 123 (C. A. 
4th Cir. 1965).

4 A precedent frequently cited in opposition to this conclusion 
is Tedesco v. Board of Supervisors, 43 So. 2d 514 (La. Ct. App. 
1949), appeal dismissed for want of a substantial federal question, 
339 U. S. 940 (1950). Petitioner points out that the Equal Pro-
tection Clause was not invoked in Tedesco, where the districting of 
the New Orleans City Council was challenged under the Privileges 
and Immunities Clause. A more realistic answer is that Tedesco, 
decided 12 years before Baker v. Carr, 369 U. S. 186 (1962), has 
been severely undermined by Baker and the succeeding apportion-
ment cases. See, among the great many cases so concluding, Delozier 
v. Tyrone Area School Bd., 247 F. Supp. 30 (D. C. W. D. Pa. 1965).
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equal protection of the laws; whatever the agency 
of the State taking the action . . . .” Cooper v. 
Aaron, 358 U. S. 1, 17 (1958).

Although the forms and functions of local government 
and the relationships among the various units are mat-
ters of state concern, it is now beyond question that a 
State’s political subdivisions must comply with the Four-
teenth Amendment.5 The actions of local government 
are the actions of the State. A city, town, or county 
may no more deny the equal protection of the laws than 
it may abridge freedom of speech, establish an official 
religion, arrest without probable cause, or deny due proc-
ess of law.

When the State apportions its legislature, it must have 
due regard for the Equal Protection Clause. Similarly, 
when the State delegates lawmaking power to local gov-
ernment and provides for the election of local officials 
from districts specified by statute, ordinance, or local 
charter, it must insure that those qualified to vote have 
the right to an equally effective voice in the election 
process. If voters residing in oversize districts are 
denied their constitutional right to participate in the 
election of state legislators, precisely the same kind of 
deprivation occurs when the members of a city council, 
school board, or county governing board are elected from 
districts of substantially unequal population. If the five 
senators representing a city in the state legislature may 
not be elected from districts ranging in size from 50,000 
to 500,000, neither is it permissible to elect the members 
of the city council from those same districts. In either 
case, the votes of some residents have greater weight

5 Cooper v. Aaron, 358 U. S. 1, 16 (1958); see, e. g., See v. City 
of Seattle, 387 U. S. 541 (1967); Thompson v. City of Louisville, 
362 U. S. 199 (I960); Terminiello v. Chicago, 337 U. S. 1 (1949).
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than those of others; in both cases the equal protection 
of the laws has been denied.

That the state legislature may itself be properly appor-
tioned does not exempt subdivisions from the Four-
teenth Amendment. While state legislatures exercise 
extensive power over their constituents and over the 
various units of local government, the States univer-
sally leave much policy and decisionmaking to their 
governmental subdivisions. Legislators enact many laws 
but do not attempt to reach those countless matters of 
local concern necessarily left wholly or partly to those 
who govern at the local level. What is more, in provid-
ing for the governments of their cities, counties, towns, 
and districts, the States characteristically provide for 
representative government—for decisionmaking at the 
local level by representatives elected by the people. And, 
not infrequently, the delegation of power to local units 
is contained in constitutional provisions for local home 
rule which are immune from legislative interference. 
In a word, institutions of local government have always 
been a major aspect of our system, and their responsible 
and responsive operation is today of increasing impor-
tance to the quality of life of more and more of our citi-
zens. We therefore see little difference, in terms of the 
application of the Equal Protection Clause and of the 
principles of Reynolds v. Sims, between the exercise of 
state power through legislatures and its exercise by 
elected officials in the cities, towns, and counties.6

6 Inequitable apportionment of local governing bodies offends the 
Constitution even if adopted by a properly apportioned legislature 
representing the majority of the State’s citizens. The majority of 
a State—by constitutional provision, by referendum, or through 
accurately apportioned representatives—can no more place a minor-
ity in oversize districts without depriving that minority of equal 
protection of the laws than they can deprive the minority of the 
ballot altogether, or impose upon them a tax rate in excess of that
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We are urged to permit unequal districts for the Mid-
land County Commissioners Court on the ground that 
the court’s functions are not sufficiently “legislative.” 
The parties have devoted much effort to urging that 
alternative labels—“administrative” versus “legisla-
tive”—be applied to the Commissioners Court. As the 
brief description of the court’s functions above amply 
demonstrates, this unit of local government cannot easily 
be classified in the neat categories favored by civics texts. 
The Texas commissioners courts are assigned some tasks 
which would normally be thought of as “legislative,” 
others typically assigned to “executive” or “administra-
tive” departments, and still others which are “judicial.” 
In this regard Midland County’s Commissioners Court 
is representative of most of the general governing bodies 
of American cities, counties, towns, and villages.7 One 
knowledgeable commentator has written of “the states’ 
varied, pragmatic approach in establishing governments.” 
R. Wood, in Politics and Government in the United 
States 891-892 (A. Westin ed. 1965). That approach has

to be paid by equally situated members of the majority. Gov-
ernment—National, State, and local—must grant to each citizen the 
equal protection of its laws, which includes an equal opportunity 
to influence the election of lawmakers, no matter how large the 
majority wishing to deprive other citizens of equal treatment or 
how small the minority who object to their mistreatment. Lucas v. 
Colorado General Assembly, 377 U. S. 713 (1964), stands as a 
square adjudication by this Court of these principles.

7 Midland County is apparently untypical in choosing the mem-
bers of its local governing body from districts. “On the basis of 
available figures, coupled with rough estimates from samplings made 
of the situations in various States, it appears that only about 25 per-
cent of . . . local government governing boards are elected, in whole 
or in part, from districts or, while at large, under schemes including 
district residence requirements.” Brief for the United States as 
Amicus Curiae 22, n. 31, filed in Sailors v. Board of Education, 
387 U. S. 105 (1967), and the other 1966 Term local reapportionment 
cases.
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produced a staggering number of governmental units— 
the preliminary calculation by the Bureau of the Census 
for 1967 is that there are 81,304 “units of government” 
in the United States8—and an even more staggering 
diversity. Nonetheless, while special-purpose organiza-
tions abound and in many States the allocation of func-
tions among units results in instances of overlap and 
vacuum, virtually every American lives within what he 
and his neighbors regard as a unit of local government 
with general responsibility and power for local affairs. 
In many cases citizens reside within and are subject to 
two such governments, a city and a county.

The Midland County Commissioners Court is such a 
unit. While the Texas Supreme Court found that the 
Commissioners Court’s legislative functions are “neg-
ligible,” 406 S. W. 2d, at 426, the court does have power 
to make a large number of decisions having a broad range 
of impacts on all the citizens of the county. It sets a 
tax rate, equalizes assessments, and issues bonds. It then 
prepares and adopts a budget for allocating the county’s 
funds, and is given by statute a wide range of discretion 
in choosing the subjects on which to spend. In adopting 
the budget the court makes both long-term judgments 
about the way Midland County should develop—whether 
industry should be solicited, roads improved, recreation 
facilities built, and land set aside for schools—and imme-
diate choices among competing needs.

The Texas Supreme Court concluded that the work 
actually done by the Commissioners Court “dispropor-
tionately concern [s] the rural areas,” 406 S. W. 2d, at 
428. Were the Commissioners Court a special-purpose 
unit of government assigned the performance of func-

8 U. S. Dept, of Commerce, Bureau of the Census, Census of 
Governments 1967, Governmental Units in 1967, at 1 (prelim, rept. 
Oct. 1967).
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tions affecting definable groups of constituents more 
than other constituents, we would have to confront the 
question whether such a body may be apportioned in 
ways which give greater influence to the citizens most 
affected by the organization’s functions. That question, 
however, is not presented by this case, for while Midland 
County authorities may concentrate their attention on 
rural roads, the relevant fact is that the powers of the 
Commissioners Court include the authority to make a 
substantial number of decisions that affect all citizens, 
whether they reside inside or outside the city limits of 
Midland. The Commissioners maintain buildings, ad-
minister welfare services, and determine school districts 
both inside and outside the city. The taxes imposed by 
the court fall equally on all property in the county. 
Indeed, it may not be mere coincidence that a body 
apportioned with three of its four voting members chosen 
by residents of the rural area surrounding the city de-
votes most of its attention to the problems of that area, 
while paying for its expenditures with a tax imposed 
equally on city residents and those who live outside the 
city. And we might point out that a decision not to 
exercise a function within the court’s power—a decision, 
for example, not to build an airport or a library, or not 
to participate in the federal food stamp program—is just 
as much a decision affecting all citizens of the county as 
an affirmative decision.

The Equal Protection Clause does not, of course, re-
quire that the State never distinguish between citizens, 
but only that the distinctions that are made not be arbi-
trary or invidious. The conclusion of Reynolds v. Sims 
was that bases other than population were not acceptable 
grounds for distinguishing among citizens when determin-
ing the size of districts used to elect members of state 
legislatures. We hold today only that the Constitution
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permits no substantial variation from equal population in 
drawing districts for units of local government having 
general governmental powers over the entire geographic 
area served by the body.

This Court is aware of the immense pressures facing 
units of local government, and of the greatly varying 
problems with which they must deal. The Constitution 
does not require that a uniform straitjacket bind citizens 
in devising mechanisms of local government suitable for 
local needs and efficient in solving local problems. Last 
Term, for example, the Court upheld a procedure for 
choosing a school board that placed the selection with 
school boards of component districts even though the 
component boards had equal votes and served unequal 
populations. Sailors v. Board of Education, 387 U. S. 
105 (1967). The Court rested on the administrative na-
ture of the area school board’s functions and the essen-
tially appointive form of the scheme employed. In 
Dusch v. Davis, 387 U. S. 112 (1967), the Court per-
mitted Virginia Beach to choose its legislative body by 
a scheme that included at-large voting for candidates, 
some of whom had to be residents of particular districts, 
even though the residence districts varied widely in 
population.

The Sailors and Dusch cases demonstrate that the 
Constitution and this Court are not roadblocks in the 
path of innovation, experiment, and development among 
units of local government. We will not bar what Pro-
fessor Wood has called “the emergence of a new ideology 
and structure of public bodies, equipped with new capaci-
ties and motivations . .. .” R. Wood, 1400 Governments, 
at 175 (1961). Our decision today is only that the Con-
stitution imposes one ground rule for the development 
of arrangements of local government: a requirement that 
units with general governmental powers over an entire
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geographic area not be apportioned among single-member 
districts of substantially unequal population.

The judgment below is vacated and the case is re-
manded for disposition not inconsistent with this opinion.

It is so ordered.

Mr . Just ice  Marsha ll  took no part in the considera-
tion or decision of this case.

Mr . Justice  Harlan , dissenting.
I could not disagree more with this decision, which 

wholly disregards statutory limitations upon the appel-
late jurisdiction of this Court in state cases and again 
betrays such insensitivity to the appropriate dividing 
lines between the judicial and political functions under 
our constitutional system.

I.
I believe that this Court lacks jurisdiction over this 

case because, properly analyzed, the Texas judgment 
must be seen either to rest on an adequate state ground 
or to be wanting in “finality.” The history of the Texas 
proceedings, as related in the Court’s opinion, ante, at 
477-478, clearly reveals that the decision of the Texas Su-
preme Court disallowing the present county apportion-
ment scheme rests upon a state as well as a federal 
ground. The state ground—Art. V, § 18, of the Texas 
Constitution—was clearly adequate to support the result. 
This should suffice to defeat the exercise of this Court’s 
jurisdiction. See, e. g., Department of Mental Hygiene 
v. Kirchner, 380 U. S. 194; Herb v. Pitcairn, 324 U. S. 
117, 125-126.

Nor does this Court have jurisdiction to review the 
Texas Supreme Court’s statement that in reapportioning 
the county in the future the county commissioners may 
take into account factors other than population. That
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holding obviously does not amount to a “[f]inal judg-
ment” within the meaning of 28 U. S. C. § 1257? The 
traditional test of finality of state court judgments has 
been whether the judgment leaves more than a ministerial 
act to be done. See, e. g., Pope v. Atlantic Coast Line 
R. Co., 345 U. S. 379, 382; Republic Natural Gas Co. v. 
Oklahoma, 334 U. S. 62, 68. It is clear that the acts 
which must be performed in order to bring about a new 
apportionment of Midland County are very far from 
ministerial in character, and conceivably might even 
result in satisfying petitioner’s demands without further 
litigation. For example, since the statement of the 
Texas Supreme Court regarding nonpopulation factors 
was merely advisory and not mandatory, the county 
commissioners might choose to reapportion the county 
solely on the basis of population, thus leaving petitioner 
with nothing about which to complain. Since the re-
quirement of finality is an unwaivable condition of this 
Court’s jurisdiction, see, e. g., Market St. R. Co. v. Rail-
road Comm’n, 324 U. S. 548, 551, I consider that this 
case is not properly before us.

On these scores, I would dismiss the writ as improvi- 
dently granted.

II.
On the merits, which I reach only because the Court 

has done so, I consider this decision, which extends the 
state apportionment rule of Reynolds v. Sims, 377 U. S. 
533, to an estimated 80,000 units of local government 
throughout the land, both unjustifiable and ill-advised.

I continue to think that these adventures of the Court 
in the realm of political science are beyond its constitu-
tional powers, for reasons set forth at length in my dis-
senting opinion in Reynolds, 377 U. S., at 589 et seq.

128 U. S. C. § 1257 provides: “Final judgments or decrees rendered 
by the highest court of a State in which a decision could be had, may 
be reviewed by the Supreme Court as follows . . . .”
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However, now that the Court has decided otherwise, 
judicial self-discipline requires me to follow the political 
dogma now constitutionally embedded in consequence 
of that decision. I am not foreclosed, however, from 
remonstrating against the extension of that decision to 
new areas of government. At the present juncture I 
content myself with stating two propositions which, in 
my view, stand strongly against what is done today. 
The first is that the “practical necessities” which have 
been thought by some to justify the profound break 
with history that was made in 1962 by this Court’s 
decision in Baker v. Carr, 369 U. S. 186,2 are not present 
here. The second is that notwithstanding Reynolds the 
“one man, one vote” ideology does not provide an accept-
able formula for structuring local governmental units.

A.
The argument most generally heard for justifying the 

entry of the federal courts into the field of state legisla-
tive apportionment is that since state legislatures had 
widely failed to correct serious malapportionments in 
their own structure, and since no other means of redress 
had proved available through the political process, this 
Court was entitled to step into the picture.3 While I 
continue to reject that thesis as furnishing an excuse for 
the federal judiciary’s straying outside its proper consti-
tutional role, and while I continue to believe that it bodes 
ill for the country and the entire federal judicial system 
if this Court does not firmly set its face against this loose

2 The magnitude of this break was irrefutably demonstrated by 
Mr. Justice Frankfurter in his dissenting opinion in Baker, 369 
U. S., at 266, 300-323.

3 See the concurring opinion of Mr. Justice Clark in Baker v. 
Carr, 369 U. S. 186, 251, 258-259; Auerbach, The Reapportionment 
Cases: One Person, One Vote—One Vote, One Value, 1964 Sup. Ct. 
Rev. 1, 68-70.
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and short-sighted point of view, the important thing for 
present purposes is that no such justification can be 
brought to bear in this instance.

No claim is made in this case that avenues of political 
redress are not open to correct any malapportionment 
in elective local governmental units, and it is difficult 
to envisage how such a situation could arise. Local gov-
ernments are creatures of the States, and they may be 
reformed either by the state legislatures, which are now 
required to be apportioned according to Reynolds, or by 
amendment of state constitutions.4 In these circum-
stances, the argument of practical necessity has no force. 
The Court, then, should withhold its hand until such 
a supposed necessity does arise, before intruding itself 
into the business of restructuring local governments 
across the country.

There is another reason why the Court should at least 
wait for a suitable period before applying the Reynolds 
dogma to local governments. The administrative feasi-
bility of judicial application of the “one man, one vote” 
rule to the apportionment even of state legislatures 
has not yet been demonstrated. A number of significant 
administrative questions remain unanswered,5 and the 
burden on the federal courts has been substantial. When

4 See, e. g., United States Advisory Commission on Intergovern-
mental Relations, State Constitutional and Statutory Restrictions 
Upon the Structural, Functional, and Personnel Powers of Local 
Government 23-61 (1962); Weinstein, The Effect of the Federal 
Reapportionment Decisions on Counties and Other Forms of Munic-
ipal Government, 65 Col. L. Rev. 21, 23, n. 9 (1965).

5 One such question is the extent to which an apportionment may 
take into account population changes which occur between decennial 
censuses. Cf. Lucas v. Rhodes, 389 U. S. 212 (dissenting opinion 
of this writer). Another is the degree of population variation which 
is constitutionally permissible. See Swann v. Adams, 385 U. S. 
440; cf. Rockefeller n . Wells, 389 U. S. 421 (dissenting opinion of 
this writer).
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this has thus far been the outcome of applying the rule 
to 50 state legislatures, it seems most unwise at this 
time to extend it to some 80,000 units of local govern-
ment, whose bewildering variety is sure to multiply the 
problems which have already arisen and to cast further 
burdens, of imponderable dimension, on the federal 
courts. I am frankly astonished at the ease with which 
the Court has proceeded to fasten upon the entire coun-
try at its lowest political levels the strong arm of the 
federal judiciary, let alone a particular political ideology 
which has been the subject of wide debate and differences 
from the beginnings of our Nation.6

B.
There are also convincing functional reasons why the 

Reynolds rule should not apply to local governmental 
units at all. The effect of Reynolds was to read a long 
debated political theory—that the only permissible basis 
for the selection of state legislators is election by majority 
vote within areas which are themselves equal in popula-
tion—into the United States Constitution, thereby fore-
closing the States from experimenting with legislatures 
rationally formed in other ways. Even assuming that 
this result could be justified on the state level, because 
of the substantial identity in form and function of the 
state legislatures, and because of the asserted practical 
necessities for federal judicial interference referred to 
above, the “one man, one vote” theory is surely a haz-
ardous generalization on the local level. As has been 
noted previously, no “practical necessity” has been 
asserted to justify application of the rule to local gov-
ernments. More important, the greater and more varied 
range of functions performed by local governmental units 
implies that flexibility in the form of their structure is

6 See the dissenting opinion of Mr. Justice Frankfurter in Baker 
v. Carr, 369 U. S. 186, 266, 300-324.
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even more important than at the state level, and that by 
depriving local governments of this needed adaptability 
the Court’s holding may indeed defeat the very goals of 
Reynolds.

The present case affords one example of why the “one 
man, one vote” rule is especially inappropriate for local 
governmental units. The Texas Supreme Court held as 
a matter of Texas law:

“Theoretically, the commissioners court is the gov-
erning body of the county and the commissioners 
represent all the residents, both urban and rural, 
of the county. But developments during the years 
have greatly narrowed the scope of the functions of 
the commissioners court and limited its major re-
sponsibilities to the nonurban areas of the county. 
It has come to pass that the city government . . . 
is the major concern of the city dwellers and the 
administration of the affairs of the county is the 
major concern of the rural dwellers.” 406 S. W. 
2d 422, 428.

Despite the specialized role of the commissioners court, 
the majority has undertaken to bring it within the ambit 
of Reynolds simply by classifying it as “a unit of local 
government with general responsibility and power for 
local affairs.” See ante, at 483. Although this approach 
is intended to afford “equal protection” to all voters in 
Midland County, it would seem that it in fact discrimi-
nates against the county’s rural inhabitants. The com-
missioners court, as found by the Texas Supreme Court, 
performs more functions in the area of the county outside 
Midland City than it does within the city limits. There-
fore, each rural resident has a greater interest in its 
activities than each city dweller. Yet under the major-
ity’s formula the urban residents are to have a dominant 
voice in the county government, precisely proportional 
to their numbers, and little or no allowance may be made
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for the greater stake of the rural inhabitants in the county- 
go vernment.

This problem is not a trivial one and is not confined 
to Midland County. It stems from the fact that local 
governments, unlike state governments, are often special-
ized in function.7 Application of the Reynolds rule to 
such local governments prevents the adoption of appor-
tionments which take into account the effect of this 
specialization, and therefore may result in a denial of 
equal treatment to those upon whom the exercise of the 
special powers has unequal impact. Under today’s de-
cision, the only apparent alternative is to classify the 
governmental unit as other than “general” in power and 
responsibility, thereby, presumably, avoiding application 
of the Reynolds rule. Neither outcome satisfies Reyn-
olds' avowed purpose: to assure “equality” to all voters. 
The result also deprives localities of the desirable option 
of establishing slightly specialized, elective units of gov-
ernment, such as Texas’ county commissioners court, and 
varying the size of the constituencies so as rationally to 
favor those whom the government affects most. The 
majority has chosen explicitly to deny local governments 
this alternative by rejecting even the solution of the 
Texas Supreme Court, which held that the present county 
apportionment was impermissible but would have al-
lowed the new apportionment to reflect factors related 
to the special functions of the county commissioners 
court, such as “land areas, geography, miles of county 
roads and taxable values,” 406 S. W. 2d, at 428, as well 
as population.

Despite the majority’s declaration that it is not impos-
ing a “straitjacket” on local governmental units, see 
ante, at 485, its solution is likely to have other undesirable

7 See generally W. Anderson & E. Weidner, State and Local Gov-
ernment 85-103 (1951).
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“freezing” effects on local government. One readily fore-
seeable example is in the crucial field of metropolitan 
government. A common pattern of development in the 
Nation’s urban areas has been for the less affluent citizens 
to migrate to or remain within the central city, while 
the more wealthy move to the suburbs and come into 
the city only to work.8 The result has been to impose 
a relatively heavier tax burden upon city taxpayers and 
to fragmentize governmental services in the metropolitan 
area.9 An oft-proposed solution to these problems has 
been the institution of an integrated government encom-
passing the entire metropolitan area.10 In many in-
stances, the suburbs may be included in such a metro-
politan unit only by majority vote of the voters in each 
suburb.11 As a practical matter, the suburbanites often 
will be reluctant to join the metropolitan government 
unless they receive a share in the government propor-
tional to the benefits they bring with them and not

8 See, e. g., W. Anderson & E. Weidner, supra, at 171-174; United 
States Advisory Commission on Intergovernmental Relations for use 
of House Committee on Government Operations, 87th Cong., 1st 
Sess., Governmental Structure, Organization, and Planning in Metro-
politan Areas 7 (Comm. Print 1961).

9 See, e. g., United States Advisory Commission on Intergovern-
mental Relations, Alternative Approaches to Governmental Reor-
ganization in Metropolitan Areas 8-9 (1962); United States 
Advisory Commission on Intergovernmental Relations for use of 
House Committee on Government Operations, 87th Cong., 1st Sess., 
Governmental Structure, Organization, and Planning in Metropolitan 
Areas 15-16 (Comm. Print 1961).

10 See, e. g., W. Anderson ■& E. Weidner, supra, at 174-179; United 
States Advisory Commission on Intergovernmental Relations, Alter-
native Approaches to Governmental Reorganization in Metropolitan 
Areas (1962).

11 See, e. g., United States Advisory Commission on Intergovern-
mental Relations, State Constitutional and Statutory Restrictions 
Upon the Structural, Functional, and Personnel Powers of Local 
Government 38, 44-53 (1962).
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merely to their numbers.12 The city dwellers may be 
ready to concede this much, in return for the ability to 
tax the suburbs. Under the majority’s pronouncements, 
however, this rational compromise would be forbidden: 
the metropolitan government must be apportioned solely 
on the basis of population if it is a “general” government.

These functional considerations reinforce my belief 
that the “one man, one vote” rule, which possesses the 
simplistic defects inherent in any judicially imposed 
solution of a complex social problem,13 is entirely inap-
propriate for determining the form of the country’s local 
governments.

No better demonstration of this proposition could 
have been made than that afforded by the admirable 
analysis contained in the dissenting opinion of my 
Brother Fortas . But, with respect, my Brother’s pro-
jected solution of the matter is no less unsatisfactory. 
For it would bid fair to plunge this Court into an ava-
lanche of local reapportionment cases with no firmer 
constitutional anchors than its own notions of what con-
stitutes “equal protection” in any given instance.

With deference, I think that the only sure-footed way 
of avoiding, on the one hand, the inequities inherent in 
today’s decision, and on the other, the morass of pitfalls 
that would follow from my Brother Fortas ’ approach, is 
for this Court to decline to extend the constitutional 
experiment of Reynolds, and to leave the structuring of 
local governmental units to the political process where it 
belongs.

12 See Weinstein, The Effect of the Federal Reapportionment 
Decisions on Counties and Other Forms of Municipal Government, 
65 Col. L. Rev. 21, 37 and n. 67 (1965); cf. United States Advisory 
Commission on Intergovernmental Relations, Factors Affecting Voter 
Reactions to Governmental Reorganization in Metropolitan Areas 
26-27 (1962).

13 Cf. H. Hart & A. Sacks, The Legal Process 662-669 (tent. ed. 
1958).
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Mr . Justic e  Fortas , dissenting.
I would dismiss the writ in this case as improvidently 

granted. The Texas Supreme Court held the districting 
scheme unlawful under the Texas Constitution. It 
ordered redistricting. In this difficult and delicate area 
I would await the result of the redistricting so that we 
may pass upon the final product of Texas’ exercise of its 
governmental powers, in terms of our constitutional re-
sponsibility, and not upon a scheme which Texas itself 
has invalidated.1

The Court’s opinion argues (ante, at 478, n. 2) that 
the Texas Supreme Court’s order is a final judgment be-
cause it contemplates no further proceedings in the Texas 
courts, although it holds the present districting unlawful 
and requires the Commissioners Court to redistrict. I do 
not reach this point.

The Court acts now to superimpose its own formula 
because it disagrees with the standard for redistricting 
that the Texas Supreme Court states. That standard 
directed redistricting on the basis of the “number of 
qualified voters, land areas, geography, miles of county 
roads and taxable values.” 406 S. W. 2d 422, 428. This 
standard may or may not produce a result which this 
Court or I would find constitutionally acceptable. We 
cannot know in advance how the melange of factors 
stated by the Texas court would emerge from the mixing 
machine of the Texas authorities who would deal with 
the problem. It is clear that the extreme imbalance now 
prevailing would be eliminated, because the Texas Su-
preme Court has held it unconstitutional. It might be

1 The Texas Supreme Court noted that the Commissioners Court, 
and not Texas’ judicial courts, has power to redistrict. This view 
may prove to be troublesome, but we are not bound to anticipate 
either that the Commissioners Court will not properly do the job 
or that Texas will not otherwise put its house in order in Midland 
County.
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that the substitute finally worked out would be such 
that a majority of this Court would not reject it as a 
denial of equal protection of the laws. After all, at the 
last Term of this Court, we accepted as passing the 
scrutiny of the Constitution, the less-than-mathemati- 
cally perfect plans in Dusch n . Davis, 387 U. S. 112 
(1967), and Sailors v. Board of Education, 387 U. S. 
105 (1967).

The Court, however, now plunges to adjudication of 
the case of Midland County, Texas, in midstream, ap-
parently because it rejects any result that might emerge 
which deviates from the literal thrust of one man, one 
vote. Since it now adopts this simplistic approach, 
apparently the majority believes that it might as well 
say so and save Texas the labor of devising an answer.

I am in fundamental disagreement. I believe, as I 
shall discuss, that in the circumstances of this case equal 
protection of the laws may be achieved—and perhaps 
can only be achieved—by a system which takes into 
account a complex of values and factors, and not merely 
the arithmetic simplicity of one equals one. Dusch and 
Sailors were wisely and prudently decided. They reflect 
a reasoned, conservative, empirical approach to the intri-
cate problem of applying constitutional principle to the 
complexities of local government. I know of no reason 
why we now abandon this reasonable and moderate ap-
proach to the problem of local suffrage and adopt an 
absolute and inflexible formula which is potentially de-
structive of important political and social values. There 
is no reason why we should insist that there is and can 
be only one rule for voters in local governmental units— 
that districts for units of local government must be drawn 
solely s on the basis of population. I believe there are 
powerful reasons why, while insisting upon reasonable 
regard for the population-suffrage ratio, we should reject 
a rigid, theoretical, and authoritarian approach to the
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problems of local government. In this complex and 
involved area, we should be careful and conservative in 
our application of constitutional imperatives, for they 
are powerful.

Constitutional commandments are not surgical instru-
ments. They have a tendency to hack deeply—to ampu-
tate. And while I have no doubt that, with the growth 
of suburbia and exurbia, the problem of allocating local 
government functions and benefits urgently requires at-
tention, I am persuaded that it does not call for the 
hatchet of one man, one vote. It is our duty to insist 
upon due regard for the value of the individual vote but 
not to ignore realities or to bypass the alternatives that 
legislative alteration might provide.

I.
I agree that application of the Equal Protection Clause 

of the Constitution, decreed by this Court in the case of 
state legislatures, cannot stop at that point. Of course 
local governmental units are subject to the commands of 
the Equal Protection Clause. Cooper v. Aaron, 358 U. S. 
1, 17 (1958). That much is easy. The difficult ques-
tion, and the one which the Court slights, is: What does 
the Equal Protection Clause demand with regard to local 
governmental units?

Reynolds v. Sims, 377 U. S. 533 (1964), stands for the 
general proposition that the debasement of the right to 
vote through malapportionment is offensive to the Equal 
Protection Clause. It holds that where the allegedly 
debased vote relates to the State Legislature, a judicial 
remedy is available to adjudicate a claim of such debase-
ment, and that, subject to some permissible deviation, 
the remedy is to require reapportionment on a population 
basis. Although the Court’s opinion carefully emphasizes 
the appropriateness of allowing latitude to meet local 
and special conditions, 377 U. S., at 577-581, its insist-
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ence upon the need for general correspondence of voting 
rights to population has come to be called the one man, 
one vote rule.2

This rule is appropriate to the selection of members 
of a State Legislature. The people of a State are sim-
ilarly affected by the action of the State Legislature. Its 
functions are comprehensive and pervasive. They are 
not specially concentrated upon the needs of particular 
parts of the State or any separate group of citizens. As 
the Court in Reynolds said, each citizen stands in “the 
same relation” to the State Legislature. Accordingly, 
variations from substantial population equality in elec-
tions for the State Legislature take away from the indi-
vidual voter the equality which the Constitution man-
dates. They amount to a debasement of the citizen’s 
vote and of his citizenship.3

But the same cannot be said of all local governmental 
units, and certainly not of the unit involved in this case.

2 Reynolds v. Sims did not put the Equal Protection Clause to a 
radical or new use. Its holding is in the mainstream of our equal 
protection cases. Our cases hold that people who stand in the 
same relationship to their government cannot be treated differently 
by that government. To do so would be to mark them as inferior, 
“implying inferiority in civil society” (Strauder v. West Virginia, 
100 U. S. 303, 308 (1880)), or “inferiority as to their status in the 
community” (Brown v. Board of Education, 347 U. S. 483, 494 
(1954)). It would be to treat them as if they were, somehow, less 
than people.

3 “Since legislatures are responsible for enacting laws by which 
all citizens are to be governed, they should be bodies which are 
collectively responsive to the popular will. And the concept of 
equal protection has been traditionally viewed as requiring the 
uniform treatment of persons standing in the same relation to the 
governmental action questioned or challenged. With respect to 
the allocation of legislative representation, all voters, as citizens of 
a State, stand in the same relation regardless of where they 
live. ... To the extent that a citizen’s right to vote is debased, 
he is that much less a citizen.” 377 U. S., at 565, 567.
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Midland County’s Commissioners Court has special func-
tions—directed primarily to its rural area and rural popu-
lation. Its powers are limited and specialized, in light 
of its missions. Residents of Midland County do not by 
any means have the same rights and interests at stake 
in the election of the Commissioners. Equal protection 
of their rights may certainly take into account the reality 
of the rights and interests of the various segments of the 
voting population. It does not require that they all be 
treated alike, regardless of the stark difference in the 
impact of the Commissioners Court upon them. “Equal 
protection” relates to the substance of citizens’ rights 
and interests. It demands protection adapted to sub-
stance; it does not insist upon, or even permit, pre-
scription by arbitrary formula which wrongly assumes 
that the interests of all citizens in the elected body are 
the same.

In my judgment, the Court departs from Reynolds 
when it holds, broadly and generally, that “the Four-
teenth Amendment . . . forbids the election of local 
government officials from districts of disparate popula-
tion.” Ante, at 478. This holding, literally applied as 
the Court commands, completely ignores the complexities 
of local government in the United States—complexities 
which, Reynolds itself states, demand latitude of pre-
scription. The simplicity of the Court’s ruling today 
does not comport with the lack of simplicity which char-
acterizes the miscellany which constitutes our local 
governments.

II.
As of the beginning of 1967, there were 81,253 units of 

local government in the United States. This figure in-
cludes 3,049 county governments, 18,051 municipal gov-
ernments, 17,107 township governments, 21,782 school
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districts, and 21,264 other special districts.4 These units 
vary greatly in powers, structure, and function. The 
citizen is usually subject to several local governments 
with overlapping jurisdiction.

The Court in this case concedes that in a “special-
purpose unit of government,” the rights of certain con-
stituents may be more affected than the rights of others. 
It implies that the one man, one vote rule may not apply 
in such cases. See ante, at 483-484. But it says that 
we do not here have to confront the implications of 
such a situation. I do not agree.

I submit that the problem presented by many, per-
haps most, county governments (and by Midland County 
in particular) is precisely the same as those arising from 
special-purpose units. The functions of many county 
governing boards, no less than the governing bodies of 
special-purpose units, have only slight impact on some 
of their constituents and a vast and direct impact on 
others. They affect different citizens residing within 
their geographical jurisdictions in drastically different 
ways.5

Study of county government leaves one with two clear 
impressions: that the variations from unit to unit are 
great; and that the role and structure of county govern-
ment are currently in a state of flux.6 County gov-

4 U. S. Dept, of Commerce, Bureau of the Census, Census of Gov-
ernments 1967, Governmental Units in 1967, at 1 (prelim, rept. 
Oct. 1967).

5 If these complexities do not exist in a given case (that is, if 
the functions of the governing unit involved have an essentially 
equal impact upon all the citizens within its geographical jurisdic-
tion), then the one man, one vote rule would apply as it did in 
Reynolds. Some city councils, for example, are in effect miniature 
state legislatures. Some county governing units have geographical 
jurisdiction which is co-extensive with a city or which includes only 
reasonably homogeneous rural areas.

6 See C. Adrian, State and Local Governments 210-217 (1960); 
C. Snider, Local Government in Rural America 119-139 (1957)
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ernments differ in every significant way: number of 
constituents, area governed,7 number of competing or 
overlapping government units within the county,8 form, 
and means of selection of the governing board,9 services 
provided,10 the number and functions of independent 
county officials,11 and sources of revenue.12

Some generalizations can be made about county gov-
ernments. First, most counties today perform certain 
basic functions delegated by the State: assessment of 
property, collection of property taxes, recording of deeds 
and other documents, maintenance of rural roads, poor 
relief, law enforcement, and the administration of elec-
toral and judicial functions. Some counties have begun 
to do more, especially by the assumption of municipal 
and policy-making functions.13 But most counties still 
act largely as administrative instrumentalities of the 
State.14

Second, “ [t]he absence of a single chief executive and 
diffusion of responsibility among numerous independ-
ently elected officials are general characteristics of county

(hereafter cited as Snider); International Union of Local Authori-
ties, Local Government in the United States of America 13-14 (1961) 
(hereafter cited as Local Government); National Municipal League, 
Model County Charter xi-xxxviii (1956). See generally S. Dun-
combe, County Government in America (1966) (hereafter cited as 
Duncombe).

7 See Duncombe 3-5.
8 See U. S. Dept, of Commerce, Bureau of the Census, Census of 

Governments: 1962, Governmental Organization, Table 17.
9 See U. S. Dept, of Commerce, Bureau of the Census, Governing 

Boards of County Governments: 1965.
10 See Duncombe 70-102.
11 See Duncombe 41-63.
12 See U. S. Dept, of Comerce, Bureau of the Census, Census of 

Governments: 1962, Finances of County Governments, Table 11.
13 See Duncombe 13-14.
14 See W. Anderson & E. Weidner, State and Local Government 

30-31 (1951); Snider 131-134.
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government in the United States.”15 Those who have 
written on the subject have invariably pointed to the 
extensive powers exercised within the geographical region 
of the county by officials elected on a countywide basis 
and by special districts organized to perform specific 
tasks. Often these independent officials and organs per-
form crucial functions of great importance to all the 
people within the county.16

These generalizations apply with particular force in 
this case. The population of Midland County is chiefly 
in a single urban area.17 That urban area has its own 
municipal government which, because of home rule,18 has 
relative autonomy and authority to deal with urban 
problems. In contrast, the Midland County govern-
ment, like county governments generally, acts primarily 
as an administrative arm of the State. It provides a 
convenient agency for the State to collect taxes, hold 
elections, administer judicial and peace-keeping func-
tions, improve roads, and perform other functions which 
are the ordinary duties of the State. The powers of the 
Commissioners Court, which is the governing body of 
Midland County, are strictly limited by statute and 
constitutional provision.19 Although a mere listing of

15 Local Government, at 14.
16 See, e. g., ibid,.; Duncombe 41-63; Snider 44-45, 252-254.
17 In 1962 the population of Midland County was 67,717. More 

than 62,000 lived in the urban area governed by the municipal 
government. U. S. Dept, of Commerce, Bureau of the Census, 
Census of Governments: 1962, Governmental Organization 186.

18 Tex. Const., Art. XI, § 5; R. Young, The Place System in Texas 
Elections (Institute of Public Affairs, University of Texas, 1965) 38.

19 See W. Benton, Texas, Its Government and Politics 360-362 
(1966) (hereafter cited as Benton); S. MacCorkle and D. Smith, 
Texas Government 339-340 (1964) (hereafter cited as MacCorkle); 
C. Patterson, S. McAlister, and G. Hester, State and Local Govern-
ment in Texas 384—385, 388 (1961) (hereafter cited as Patterson); 
Municipal and County Government 113-114 (J. Claunch ed. 1961); 
F. Gantt, I. Dawson, and L. Hagard (eds.), Governing Texas, 
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these authorizing statutes and constitutional provisions 
would seem to indicate that the Commissioners Court 
has significant and general power, this impression is 
somewhat illusory because very often the provisions 
which grant the power also circumscribe its exercise with 
detailed limitations.

For example, the petitioner cites Art. VIII, § 9, of the 
Texas Constitution and Article 2352 of the Texas Civil 
Statutes as granting the Commissioners Court authority 
to levy taxes. Yet, at the time this suit was tried, Art. 
VIII, § 9, provided that no county could levy a tax in 
excess of 800 on $100 property valuation. And Article 
2352 allocated that 800 among the four “constitutional 
purposes” mentioned in Art. VIII, § 9 (not more than 
250 for general county purposes, not more than 150 for 
the jury fund, not more than 150 for roads and bridges, 
and not more than 250 for permanent improvements).20

Another example is the authority to issue bonds. It 
is true, as the majority notes, that the Commissioners 
Court does have this authority. Yet Title 22 of the 
Texas Civil Statutes sets up a detailed code concerning 
how and for what purposes bonds may be issued. Signif-
icantly, Article 701 provides that county bonds “shall 
never be issued for any purpose” unless the bond issue 

Documents and Readings 254 (1966); C. McCleskey, The Govern-
ment and Politics of Texas 303-304, 305 (1966) (hereafter cited as 
McCleskey). There is a home-rule provision in the Texas Consti-
tution which applies to counties, Art. IX, § 3. But that provision is 
virtually unworkable and, as of 1966, there were no counties oper-
ating under home rule. Benton 372-375. See also McCleskey 304, 
and MacCorkle 341.

20 The 1967 amendment to Art. VIII, § 9, maintains the 800 
limitation and still speaks of “the four constitutional purposes.” 
It provides, though, that the county “may” put all tax money into 
one general fund without regard to the purpose or the source of each 
tax. For a discussion of the county’s taxing power and other sources 
of county revenue, see Benton 367-368.



504 OCTOBER TERM, 1967.

Fortas , J., dissenting. 390 U. S.

has been submitted to the qualified property-taxpaying 
voters of the county.

More important than the statutory and constitutional 
limitations, the limited power and function of the Com-
missioners Court are reflected in what it actually does. 
The record and briefs do not give a complete picture 
of the workings of the Commissioners Court. But it is 
apparent that the Commissioners are primarily concerned 
with rural affairs, and more particularly with rural roads. 
One Commissioner testified below that the largest item 
in the county budget was for roads and bridges.21 And, 
according to that Commissioner, the county does not 
maintain streets within the City of Midland. The Com-
missioners seem quite content to let the city council 
handle city affairs. “The thing about it is, the city of 
Midland has the city council and the mayor to run its 
business, . . . and we have a whole county to run . . . .”

As the Texas Supreme Court stated:
“Theoretically, the commissioners court is the gov-
erning body of the county and the commissioners 
represent all the residents, both urban and rural, of 
the county. But developments during the years 
have greatly narrowed the scope of the functions of 
the commissioners court and limited its major re-
sponsibilities to the nonurban areas of the county. 
It has come to pass that the city government with 
its legislative, executive and judicial branches, is 
the major concern of the city dwellers and the ad-
ministration of the affairs of the county is the major 
concern of the rural dwellers.” 406 S. W. 2d, at 428.

Moreover, even with regard to those areas specifically 
delegated to the county government by statute or con-
stitutional provision, the Commissioners Court some-

21 This testimony appears in the typed transcript of record but 
not in the portions printed by the parties.



AVERY v. MIDLAND COUNTY. 505

474 Fort as , J., dissenting.

times does not have the power to make decisions. 
Within the county government there are numerous de-
partments which are controlled by officials elected inde-
pendently of the Commissioners Court and over whom 
the Commissioners Court does not exercise control. The 
Commissioners view themselves primarily as road com-
missioners. “The other department heads really have 
the say in that department. We merely approve the 
salary. We do not hire anyone in any department in 
Midland County except the road department. The 
department heads of the other departments do hire the 
employees.” 22

As the Texas Supreme Court stated, “the county com-
missioners court is not charged with the management 
and control of all of the county’s business affairs . . . . 
[T]he various officials elected by all the voters of the 
county have spheres that are delegated to them by law 
and within which the commissioners court may not inter-
fere or usurp.” 406 S. W. 2d, at 428. These officials, 
elected on a direct, one man, one vote, countywide basis, 
include the Assessor and Collector of Taxes, the County 
Attorney, the Sheriff, the Treasurer, the County Clerk, 
and the County Surveyor.23 The County Judge, who is 
the presiding officer of the Commissioners Court, is also 
elected on a countywide basis.24 Other county officials 
and employees are appointed by the Commissioners 
Court.25

22 See n. 21, supra. Commentators on Texas local government 
have noted this lack of control by the Commissioners Court. See, 
e. g., MacCorkle 344-345; McCleskey 307, 310; Benton 369.

23 Article VIII, § 14; Art. V, §21; Art. V, §23; Art. XVI, §44; 
Art. V, §20; and Art. XVI, §44, of the Texas Constitution 
respectively.

24 Article V, §§ 15, 18, of the Texas Constitution.
25 For a description of county officials generally and of their 

functions, see McCleskey 306-310, MacCorkle 335-339, and Patter-
son 390-392. For a listing of county officials who are elected see 
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The elected officials are generally residents of the city, 
probably because of its preponderant vote. A Commis-
sioner testified that “Every elected official ... in Mid-
land County today [except the three rural commis-
sioners], and it has been way back for years, has been 
elected by the people that live here in the city limits 
of Midland.” Another Commissioner testified that of 
about 150 employees of the county, only four of those 
who were not elected lived in the rural precincts. Of 
all the elected officials only the three rural commissioners 
lived outside the city limits.26 And, as I have noted, 
the fifth member of the Commissioners Court, its Chair-
man, is the County Judge who is elected at large in the 
county.27 It is apparent that the city people have much 
more control over the county government than the elec-
tion of the Commissioners Court would indicate. Many 
of the county functions which most concern the city, for 
example, tax assessment and collection, are under the 
jurisdiction of officials elected by the county at large.28

U. S. Dept, of Commerce, Bureau of the Census, Census of Govern-
ments 1967, Elective Offices of State and Local Governments 117-118 
(prelim, rept. Aug. 1967).

26 See n. 21, supra.
27 Note 24, supra. There was testimony below to the effect that 

the county judge votes only in case of a tie vote. But it appears 
that this limitation may be self-imposed. “The county judge enjoys 
equal voting rights with all the other members of the commissioners’ 
court, which includes the right to make or second any motion and 
the right to vote whether there be a tie among the votes of other 
members of the court or not.” 1 Opinions of the Attorney General 
of Texas 453 (No. 0-1716, 1939). See McCleskey 307, n. 27.

28 The Assessor and Collector of Taxes is elected by the qualified 
voters of the county at large. Tex. Const., Art. VIII, § 14; U. 8. 
Dept, of Commerce, Bureau of the Census, Census of Governments 
1967, Elective Offices of State and Local Governments 117 (prelim, 
rept. Aug. 1967). The Commissioners Court has power to adjust 
the Assessor and Collector’s valuation. Art. VIII, § 18, of the Texas 
Constitution. However, testimony below indicated that the Com-
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In sum, the Commissioners Court’s functions and 
powers are quite limited, and they are defined and re-
stricted so that their primary and preponderant impact 
is on the rural areas and residents. The extent of its 
impact on the city is quite limited. To the extent that 
there is direct impact on the city, the relevant powers, 
in important respects, are placed in the hands of officials 
elected on a one man, one vote basis. Indeed, viewed in 
terms of the realities of rights and powers, it appears 
that the city residents have the power to elect the offi-
cials who are most important to them, and the rural 
residents have the electoral power with respect to the 
Commissioners Court which exercises powers in which 
they are primarily interested.

In face of this, to hold that “no substantial variation” 
from equal population may be allowed under the Equal 
Protection Clause is to ignore the substance of the rights 
and powers involved. It denies—it does not imple-
ment—substantive equality of voting rights. It is like 
insisting that each stockholder of a corporation have only 
one vote even though the stake of some may be $1 and 
the stake of others $1,000. The Constitution does not 
force such a result. Equal protection of the laws is not 
served by it.

Despite the fact, as I have shown, that many govern-
mental powers in the county are exercised by officials 
elected at large and that the powers of the Commis-
sioners Court are limited, the Court insists that the Com-
missioners Court is a unit with “general governmental 
powers.” This simply is not so except in the most 
superficial sense. The Court is impressed by the fact 
that the jurisdiction of the Commissioners Court extends

missioners Court sits to hear taxpayer complaints only a few days 
each year. The Commissioners Court does not go over the Assessor 
and Collector’s tax rendition sheets before he sends notices to the 
taxpayers.



508 OCTOBER TERM, 1967.

Fort as , J., dissenting. 390 U.S.

over the entire area of the county. But this is more 
form than reality.

Substance, not shibboleth, should govern in this admit-
tedly complex and subtle area; and the substance is that 
the geographical extent of the Commissioners Court is 
of very limited meaning. Midland County’s Commis-
sioners Court has its primary focus in nonurban areas 
and upon the nonurban people. True, the county’s 
revenues come largely from the City of Midland. But 
the Commissioners Court fixes the tax rate subject to the 
specific limitations provided by the legislature. It must 
spend tax revenues in the categories and percentages 
which the legislature fixes. Taxes are assessed and col-
lected, not by it, but by an official elected on a county-
wide basis. It is quite likely that if the city dwellers 
were given control of the Commissioners Court, they 
would reduce the load because it is spent primarily in 
the rural area. This is a state matter. If the State 
Legislature, in which presumably the city dwellers are 
fairly represented (Reynolds v. Sims), wishes to reduce 
the load, it may do so. But unless we are ready to adopt 
the position that the Federal Constitution forbids a 
State from taxing city dwellers to aid their rural 
neighbors, the fact that city dwellers pay most taxes 
should not determine the composition of the county gov-
erning body. We should not use tax impact as the sole 
or controlling basis for vote distribution. It is merely 
one in a number of factors, including the functional 
impact of the county government, which should be taken 
into account in determining whether a particular voting 
arrangement results in reasonable recognition of the 
rights and interests of citizens. Certainly, neither tax 
impact nor the relatively few services rendered within 
the City of Midland should compel the State to vest 
practically all voting power in the city residents to the
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virtual denial of a voice to those who are dependent on 
the county government for roads, welfare, and other 
essential services.

III.
I have said that in my judgment we should not decide 

this case but should give Texas a chance to come up 
with an acceptable result. Texas’ own courts hold that 
the present system is constitutionally intolerable. The 
1963 population estimates relied upon in this case show 
that the district which includes most of the City of 
Midland with 67,906 people has one representative, and 
the three rural districts, each of which has its own repre-
sentative, have 852; 414; and 828 people respectively. 
While it may be that this cannot be regarded as satis-
fying the Equal Protection Clause under any view, I 
suggest that applying the Court’s formula merely errs 
in the opposite direction: Only the city population will 
be represented, and the rural areas will be eliminated 
from a voice in the county government to which they 
must look for essential services. With all respect, I 
submit that this is a destructive result. It kills the very 
value which it purports to serve. Texas should have a 
chance to devise a scheme which, within wide tolerance, 
eliminates the gross underrepresentation of the city, but 
at the same time provides an adequate, effective voice for 
the nonurban, as well as the urban, areas and peoples.29

Mr . Justice  Stewart , dissenting.
I would dismiss the writ as improvidently granted for 

the reasons stated by Mr . Justice  Harlan  and Mr . 
Justic e Fortas .

29 Cf. Weinstein, The Effect of the Federal Reapportionment De-
cisions on Counties and Other Forms of Municipal Government, 65 
Col. L. Rev. 21, 40-49 (1965).
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Since the Court does reach the merits, however, I add 
that I agree with most of what is said in the thorough 
dissenting opinion of Mr . Justi ce  Fortas . Indeed, I 
would join that opinion were it not for the author’s 
unquestioning endorsement of the doctrine of Reynolds 
v. Sims, 377 U. S. 533. I continue to believe that the 
Court’s opinion in that case misapplied the Equal Pro-
tection Clause of the Fourteenth Amendment—that the 
apportionment of the legislative body of a sovereign 
State, no less than the apportionment of a county gov-
ernment, is far too subtle and complicated a business 
to be resolved as a matter of constitutional law in terms 
of sixth-grade arithmetic. My views on that score, set 
out at length elsewhere,*  closely parallel those expressed 
by Mr . Justi ce  Fortas  in the present case.

*Lucas v. Colorado General Assembly, 377 U. S. 713, 744 (dis-
senting opinion).
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JOHNSON v. MASSACHUSETTS.

CERTIORARI TO THE SUPREME JUDICIAL COURT OF 
MASSACHUSETTS.

No. 702. Argued March 6-7, 1968.—Decided April 1, 1968.

After hearing oral argument and studying the record of this case 
involving the issue of the voluntariness of a confession, the Court 
dismisses the writ of certiorari as improvidently granted.

352 Mass. 311, 225 N. E. 2d 360, certiorari dismissed.

John M. Harrington, Jr., argued the cause for peti-
tioner. With him on the briefs was John A. Pike.

Brian E. Concannon, Special Assistant Attorney Gen-
eral of Massachusetts, argued the cause for respondent. 
With him on the brief were Elliot L. Richardson, Attor-
ney General, John M. Finn, Deputy Assistant Attorney 
General, and Howard M. Miller, Assistant Attorney 
General.

Per  Curia m .
In 1964 petitioner was tried and convicted in a Massa-

chusetts Superior Court for murder, armed robbery, and 
other offenses. The conviction was affirmed by the 
Supreme Judicial Court of Massachusetts. Common-
wealth v. Johnson, 352 Mass. 311, 225 N. E. 2d 360. 
We granted certiorari because there appeared to be sub-
stantial questions concerning the voluntariness of a con-
fession of petitioner which was admitted in evidence 
at his trial. After oral argument and study of the record, 
we have reached the conclusion that the record relevant 
to the constitutional claims now asserted is insufficient 
to permit decision of those claims.*  The writ is there-

*Petitioner’s claim on voir dire was that his confession was beaten 
out of him by police. The trial judge found as a fact that it was 
not. At the trial itself petitioner did not attack the voluntariness 
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fore dismissed as improvidently granted. Cf. Smith v. 
Mississippi, 373 U. S. 238; Massachusetts v. Painten, 
389 U. S. 560.

It is so ordered.

Mr . Justice  Marshall , with whom The  Chief  
Justice  and Mr . Justic e Fortas  join, dissenting.

Petitioner was convicted of the first-degree murder of 
a police officer and sentenced to death. He urges that 
an involuntary confession was used in evidence against 
him, in violation of due process.

The facts concerning the making of the statement are 
not in controversy. After the shooting of the police 
officer in the evening of August 1, 1963, petitioner drove 
off in a car. He was seen by other police officers who 
had been called to the scene by a police alarm and who 
proceeded to pursue him in their car. After a chase at 
high speeds for several blocks, during the course of which 
petitioner’s automobile struck a wall and caromed off 
several parked cars, petitioner crashed into a bus. He 
limped away from the heavily damaged car in an attempt 
to flee but was almost immediately apprehended by the 
police.

Petitioner was taken to a police station and booked at 
9:35 p. m. He was first placed in a cell and then taken 
to police headquarters sometime after 10:15 p. m. Be-
tween midnight and 5 a. m. he was placed in a lineup

of the confession on any other ground, or raise the other constitu-
tional challenges argued in this Court. The defense at the trial was 
primarily directed at persuading the jury not to impose the death 
penalty. The petitioner made an unsworn statement to the jury 
at the close of summations in which he said, “all the evidence 
which the prosecutor presented to you was true. There was no 
sense in my taking the stand because all the evidence points to 
me. ... All that I ask is just clemency .... I put my life 
into your hands. Please recommend clemency, life imprisonment.”



JOHNSON v. MASSACHUSETTS. 513

511 Marsha ll , J., dissenting.

for identification purposes upon four separate occasions. 
During this period petitioner was constantly surrounded 
by large numbers of policemen. Various police witnesses 
estimated the number of officers present in the lineup 
room alone at from 45 to 100, and at least 32 officers 
testified at the hearing on the new trial motion to having 
had some contact with petitioner during the course of the 
night. Numerous witnesses identified petitioner as the 
killer during the four lineups, although he continually 
maintained his innocence in the face of their accusations. 
Apart from the lineups, petitioner was also questioned 
intermittently during this period. At about 5:50 a. m., 
August 2, petitioner began to give the inculpatory state-
ments, in response to police questions, that were intro-
duced against him. It is clear that the interrogation of 
petitioner was carried on for the sole purpose of eliciting 
incriminating statements from him, since he had already 
been positively identified numerous times, while in line-
ups, as the killer.

Petitioner has a sixth-grade education and an I. Q. of 
86. During the period of over eight hours in which he 
was in police custody prior to confessing, he was at no 
time advised of his right to remain silent or his right to 
consult with an attorney, and the trial judge found as a 
fact that petitioner was not aware of his rights at the 
time he confessed. At the time of his arrest petitioner 
was bleeding from a cut an inch or an inch and one-half 
long on the side of his head. During the various lineups 
to which he was subjected, petitioner constantly had 
blood visible on his face or head. Two doctors later 
examined petitioner, one on August 10, and the other 
on August 14. They reported the following: “He [peti-
tioner] has headaches and dizziness when he bends down 
and gets up. He had a blackout spell in the police sta-
tion. Things appear blurry to him. He has vomited 
a couple of times.” Two weeks after his arrest and con-
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fession, petitioner underwent a brain operation for a sub-
dural hematoma; the surgeon who operated on him testi-
fied that the hematoma “could have been there anywhere 
from one to two weeks.”

On these facts the trial court found petitioner’s con-
fession voluntary, that is the result of his “free choice to 
admit, to deny, or to refuse to answer.” Lisenba v. 
California, 314 U. S. 219, 241 (1941). While it is true 
that some of this Court’s earlier decisions in voluntari-
ness cases (relied on by the State here) are not incon-
sistent with such a holding, e. g., Lisenba v. California, 
supra; Gallegos v. Nebraska, 342 U. S. 55 (1951); Stein 
v. New York, 346 U. S. 156 (1953), I had thought that 
more recent decisions of this Court would have made it 
abundantly clear that a confession obtained under the 
circumstances present here would be involuntary and 
constitutionally inadmissible against its maker. See, e. g., 
Culombe v. Connecticut, 367 U. S. 568 (1961); Haynes 
v. Washington, 373 U. S. 503 (1963); Davis v. North 
Carolina, 384 U. S. 737 (1966); Clewis v. Texas, 386 U. S. 
707 (1967).

The Court says that it finds the record in this capital 
case too “insufficient” to permit a resolution of peti-
tioner’s constitutional claim. I am unable to agree, since 
the evidence on the question of voluntariness is largely 
undisputed. I am particularly unable to understand the 
Court’s disposition of this case, after full oral argument, 
in light of its disposition of Greenwald v. Wisconsin, 
post, p. 519, in which it finds a confession involuntary and 
reverses, without argument, on facts which are, if any-
thing, less compelling on the issue of involuntariness than 
the facts in the present case.

To be sure, petitioner challenged the voluntariness of 
his confession at trial only on the theory, which was 
rejected, that he had been subjected to physical abuse 
by the police. However, in the course of the hearing
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on that challenge the circumstances as outlined above 
emerged from the testimony of the police and were spe-
cifically found as facts by the trial judge. Yet, once he 
concluded there had been no physical abuse, the trial 
judge did not go on to consider the voluntariness of peti-
tioner’s confession in light of “the totality of the circum-
stances,” Greenwald v. Wisconsin, supra, at 521, under 
which it was obtained. While the Supreme Judicial 
Court stated that petitioner should have raised at trial 
the theory of involuntariness on which he now relies, its 
opinion reveals that it then went on to pass on that evi-
dence itself, in the course of ruling on petitioner’s request 
for a new trial, and found the confession voluntary. Ac-
cordingly, I do not feel that it is necessary for us to decide 
whether the trial judge was under a duty sua sponte to 
consider a theory of involuntariness not initially raised 
by petitioner, since it appears that such facts were con-
sidered and passed on in the course of appellate review 
in the state court.

I respectfully dissent.
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HOGUE v. SOUTHERN RAILWAY CO.

CERTIORARI TO THE COURT OF APPEALS OF GEORGIA.

No. 889. Decided April 1, 1968.

Plaintiff under the Federal Employers’ Liability Act who attacks 
a previously executed release on grounds of mutual mistake of 
fact is not required to tender back to his employer the considera-
tion received for the release in order to maintain the action. 
Except as the release may otherwise bar recovery, the sum paid 
shall be deducted from any award determined to be due the 
injured employee.

116 Ga. App. 194, 156 S. E. 2d 412, reversed and remanded.

Samuel D. Hewlett, Jr., for petitioner.
Charles A. Horsky for respondent.

Per  Curiam .
We granted the petition for certiorari in this case over 

the opposition of the respondent carrier. Post, p. 903. 
The writ presents for review a judgment in favor of the 
respondent carrier entered by the Georgia Court of 
Appeals upon a holding that a plaintiff under the Fed-
eral Employers’ Liability Act, 35 Stat. 65, as amended, 
45 U. S. C. § 51 et seq., who attacks a previously executed 
release on grounds of mutual mistake of fact, must, as a 
condition to bringing his suit, tender back to his carrier 
employer the consideration he received for the release. 
116 Ga. App. 194, 156 S. E. 2d 412, certiorari denied by 
the Supreme Court of Georgia. Respondent carrier has 
now filed before argument a “Memorandum Confess-
ing Error” which states “that its insistence before the 
Georgia courts that the applicable law required a tender, 
and the decision of the Georgia Court of Appeals requir-
ing a tender were erroneous. Accordingly, respondent 
does not desire to offer brief or argument against peti-
tioner on this issue, and confesses error.”
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Petitioner had suffered an injury to a knee while work-
ing in respondent carrier’s shops. He executed a release 
for a consideration of $105, and did not offer to return 
the consideration before instituting this action. He 
pleaded that the release was obtained by reason of a mis-
take of fact of both parties as to the extent of his injuries, 
alleging specifically that he and the carrier had relied on 
the assurances of the carrier’s doctor that he had only a 
bruised knee and was not permanently injured, whereas 
later it was determined that his injury was permanent 
and resulted in his having two operations, one of which 
caused him to lose a kneecap.

The question whether a tender back of the considera-
tion was a prerequisite to the bringing of the suit is to be 
determined by federal rather than state law. Dice v. 
Akron, C. & Y. R. Co., 342 U. S. 359, 361. We reject the 
suggestion that a tender back of the consideration is 
excused only where fraud enters into the execution of the 
release. See, e. g., Graham v. Atchison, T. Ac S. F. R. Co., 
176 F. 2d 819, 826. We hold that a tender back is also 
not requisite when it is pleaded that the carrier and the 
employee entered into the release from mutual mistake as 
to the nature and extent of the employee’s injuries. We 
have held that an express agreement of an injured em-
ployee who obtained funds from a carrier to help defray 
living expenses first to return the sum paid as a prereq-
uisite to the filing and maintenance of an action under 
the FELA was void under § 5 of the Act.*  Duncan v.

*Section 5, as set forth in 45 U. S. C. § 55, is as follows:
“Any contract, rule, regulation, or device whatsoever, the purpose 

or intent of which shall be to enable any common carrier to exempt 
itself from any liability created by this chapter, shall to that extent 
be void: Provided, That in any action brought against any such 
common carrier under or by virtue of any of the provisions of this 
chapter, such common carrier may set off therein any sum it has 
contributed or paid to any insurance, relief benefit, or indemnity 
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Thompson, Trustee, 315 U. S. 1. There is no occasion to 
decide whether the release here involved violated § 5. It 
is sufficient for the purposes of this decision to note that a 
rule which required a refund as a prerequisite to institu-
tion of suit would be “wholly incongruous with the gen-
eral policy of the Act to give railroad employees a right to 
recover just compensation for injuries negligently in-
flicted by their employers.” Dice v. Akron, C. & Y. R. 
Co., supra, at 362. Rather it is more consistent with 
the objectives of the Act to hold, as we do, that it suffices 
that, except as the release may otherwise bar recovery, 
the sum paid shall be deducted from any award deter-
mined to be due to the injured employee. Cf. Callen v. 
Pennsylvania R. Co., 332 U. S. 625.

The judgment is reversed and the case is remanded 
for further proceedings not inconsistent with this opinion.

It is so ordered.

Mr . Justice  Harlan , upon consideration of the con-
fession of error filed here by the respondent and in light 
of the record, would vacate the judgment of the Court 
of Appeals of the State of Georgia and remand the case 
for further appropriate proceedings.

that may have been paid to the injured employee or the person 
entitled thereto on account of the injury or death for which said 
action was brought.”
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GREENWALD v. WISCONSIN.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF WISCONSIN.

No. 417, Mise. Decided April 1, 1968.

On the “totality of the circumstances” surrounding petitioner’s in-
culpatory statements admitted into evidence at the trial which 
resulted in his convictions (lack of: counsel (despite petitioner’s 
remark that he was “entitled” to counsel), food, sleep, medication, 
and adequate warnings as to constitutional rights), held such 
statements were not voluntary.

Certiorari granted; 35 Wis. 2d 146, 150 N. W. 2d 507, reversed.

Bronson C. La Follette, Attorney General of Wisconsin, 
for respondent.

Per  Curiam .
Petitioner was charged with two burglaries and one 

attempted burglary. He entered pleas of not guilty to 
each count. Before trial, petitioner requested a hearing 
on the voluntariness of certain oral admissions and a 
written confession he had given while in police custody. 
The hearing was held and the trial court found that 
the statements had been voluntarily made. Petitioner 
waived jury trial. The statements were admitted in evi-
dence and he was convicted on all three counts. On 
each of them he was sentenced to an indeterminate term 
of not more than five years, with the sentences to run 
concurrently. The Wisconsin Supreme Court, on appeal, 
affirmed the convictions. It agreed with the trial court 
that the statements in question were voluntary. Peti-
tioner sought a writ of certiorari. We grant the motion 
for leave to proceed in forma pauperis, grant the writ, 
and reverse the judgment below.

Petitioner, who has a ninth-grade education, was 
arrested on suspicion of burglary shortly before 10:45 
on the evening of January 20, 1965. He was taken to a
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police station. He was suffering from high blood pres-
sure, a condition for which he was taking medication 
twice a day. Petitioner had last taken food and medi-
cation, before his arrest, at 4 p. m. He did not have 
medication with him at the time of the arrest. At the 
police station petitioner was interrogated from 10:45 
until midnight. He was not advised of his constitutional 
rights. Petitioner repeatedly denied guilt. No incrim-
inating statements were made at this time.

Petitioner was booked and fingerprinted and, sometime 
after 2 a. m., he was taken to a cell in the city jail. A 
plank fastened to the wall served as his bed. Petitioner 
claims he did not sleep. At 6 a. m., petitioner was led 
from the cell to a “bullpen.” At 8:30 he was placed in 
a lineup. At 8:45, his interrogation recommenced. It 
was conducted by several officers at a time, in a small 
room. Petitioner testified that in the course of the 
morning he was not offered food and that he continued 
to be without medication. For an hour or two he re-
fused to answer any questions. When he did speak, it 
was to deny, once again, his guilt.

Sometime after 10 a. m., petitioner was asked to write 
out a confession. He refused, stating that “it was 
against my constitutional rights” and that he was “en-
titled to have a lawyer.” These statements were ignored. 
No further reference was made to an attorney, by peti-
tioner or by the police officers.

At about 11 a. m. petitioner began a series of oral 
admissions culminating in a full oral confession at about 
11:30. At noon he was offered food. The confession 
was reduced to writing around 1 p. m. Just before the 
confession was reduced to writing, petitioner was advised 
of his constitutional rights. According to his testimony, 
he confessed because “I knew they weren’t going to leave 
me alone until I did.”

It is our duty, in a case such as this, to make an exami-
nation of the record in order to ascertain whether peti-
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tioner’s statements were voluntary.*  See Davis v. North 
Carolina, 384 U. S. 737, 741-742 (1966). We believe 
that, considering the “totality of the circumstances” sur-
rounding the statements, see Clewis v. Texas, 386 U. S. 
707 (1967), it was error for the Supreme Court of Wis-
consin to conclude that they were voluntarily made. 
We reach this decision as in Clewis, without reference 
to disputed testimony taken at the pretrial hearing.

All of the above recited facts are, under our decisions, 
relevant to the claim that the statements were involun-
tary: the lack of counsel, especially in view of the 
accused’s statement that he desires counsel (see Johnson 
v. New Jersey, 384 U. S. 719, 730, 735 (1966); cf. Esco-
bedo v. Illinois, 378 U. S. 478 (1964)); the lack of food, 
sleep, and medication (see Clewis v. Texas, 386 U. S. 707 
(1967)); the lack or inadequacy of warnings as to con-
stitutional rights (see Culombe v. Connecticut, 367 U. S. 
568, 630 (1961); Johnson v. New Jersey, 384 U. S. 719, 
730 (1966)). Considering the totality of these circum-
stances, we do not think it credible that petitioner’s 
statements were the product of his free and rational 
choice.

Accordingly, the judgment below is reversed.

Mr . Justi ce  Stewart , with whom Mr . Justi ce  
Harlan  and Mr . Justic e White  join, dissenting.

I cannot agree that the petitioner’s confession was in-
voluntary as a matter of law. When he was taken to the 
police station for questioning he was nearly 30 years old 
and was by no means a stranger to the criminal law. He 
was questioned for little more than an hour one evening

*Petitioner’s trial began before the date of our decision in 
Miranda n . Arizona, 384 U. S. 436 (1966). Although petitioner’s 
trial was after the date of our decision in Escobedo v. Illinois, 378 
U. S. 478 (1964), we need not and do not decide whether that 
decision would, in itself, require reversal of petitioner’s convictions. 
See Johnson n . New Jersey, 384 U. S. 719 (1966).
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and for less than four hours the next morning. He was 
neither abused nor threatened and was promised no bene-
fit for confessing. The Court says that the officers did 
not tell him about his “constitutional rights.” But what 
the Court fails to mention is that the petitioner himself 
testified that, during his interrogation, “he knew he had a 
constitutional right to refuse to answer any questions, .. . 
he knew anything he said could be used against him, 
and ... he knew he had a constitutional right to retain 
counsel.” 35 Wis. 2d 146, 151, 150 N. W. 2d 507, 509. 
Moreover, although the Court’s opinion might convey a 
contrary impression, the petitioner himself testified that 
at no time between his arrest and his confession did he 
express to anyone a desire for food or for medication.

The judge who conducted the pretrial hearing held 
that the State had the burden of proving “beyond a rea-
sonable doubt” that the petitioner’s decision to confess 
was the product of his own unfettered will. Applying 
this standard, the judge found that the “totality of 
the circumstances” confronting the petitioner was not 
“coercive in any physical or psychological respect” and 
that he had made a “free and deliberate choice to admit 
his guilt.” These findings were reviewed and affirmed 
by the Supreme Court of Wisconsin in a conscientious 
and thorough opinion. 35 Wis. 2d 146, 150 N. W. 2d 507.

Given the evidence on which thé conclusions of the 
state courts were based, it is not surprising that the peti-
tioner has completely abandoned any claim that his con-
fession was coerced. That claim is advanced here not by 
the petitioner but by this Court, which has not only 
raised the issue on its own motion but decided it in the 
petitioner’s favor, without giving Wisconsin any oppor-
tunity to brief or argue the question on the merits.*

*The petitioner does not raise, and the Court does not reach, the 
question whether his confession was inadmissible under Escobedo v. 
Illinois, 378 U. S. 478.
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ANDERSON v. NELSON, WARDEN.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT.

No. 652, Mise. Decided April 1, 1968.

Comment on petitioner’s failure to testify cannot be labeled harmless 
error where such comment is extensive, where an inference of guilt 
from silence is stressed to the jury as a basis for conviction, and 
where there is evidence that could have supported acquittal.

Certiorari granted; 379 F. 2d 330, reversed.

Charles A. Legge for petitioner.
Thomas C. Lynch, Attorney General of California, for 

respondent.

Per  Curiam .
Petitioner Anderson was convicted after jury trial in 

California courts of forgery and the State District Court 
of Appeal affirmed, finding all errors nonprejudicial under 
the State’s harmless error rule. After the California Su-
preme Court returned to petitioner unfiled his petition for 
hearing in that court, with the notation that it was not 
timely, petitioner sought habeas corpus relief in Federal 
District Court. The District Court issued the writ, hold-
ing that the prosecutor’s comment on the failure of peti-
tioner to testify at his trial, made in violation of Griffin 
n . California, 380 U. S. 609, was not harmless error. The 
State appealed. One week after oral argument, our 
decision in Chapman v. California, 386 U. S. 18, was 
handed down. Applying the Chapman standard, the 
majority of the Court of Appeals concluded that the 
Griffin error was harmless “beyond a reasonable doubt.” 
Wilson v. Anderson, 379 F. 2d 330, 335. Judge Ely 
dissented.

We agree with Judge Ely that comment on a de-
fendant’s failure to testify cannot be labeled harmless
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error in a case where such comment is extensive, where 
an inference of guilt from silence is stressed to the jury 
as a basis of conviction, and where there is evidence that 
could have supported acquittal. We find this is such 
a case.

The bookkeeper for a trucking firm had written a 
$196 payroll check to employee Michael Pittman and 
had placed it in the firm’s office. The check disappeared 
at a time either shortly before or after petitioner was 
in the firm’s office asking for a job. Two days later 
petitioner had possession of the check and asked gaso-
line station operator Kernen to cash it for him. Ac-
cording to Kernen, petitioner told him he had been work-
ing for the trucking firm and it was his payroll check. 
Kernen was acquainted with petitioner, knew him as 
Willy, and knew he was the brother of Jim Anderson, 
who had a charge account with Kernen. Kernen told 
petitioner he did not have enough money on hand to 
cash the $196 check, but they agreed to apply $112 to 
Jim Anderson’s account, with petitioner taking $84. 
According to Kernen’s testimony, petitioner then bor-
rowed a pen from him and endorsed the name Michael 
Pittman on the check. When the check was returned 
to Kernen by the bank, he met with police and identified 
petitioner from a police “mug shot.”

The arresting officer testified that he asked petitioner 
about the incident and that petitioner admitted cashing 
the check but denied he endorsed it. Petitioner told the 
officer he was in a bar when an unknown person came up 
to him and said he wanted to cash a check. Petitioner 
took it to the service station and substituted $112 he 
had on his person for the amount withheld by Kernen.

Petitioner did not testify and presented no evidence. 
The trial court instructed the jury on inferences to be 
drawn from petitioner’s silence as follows:

“As to any evidence or facts against him which the 
defendant can reasonably be expected to deny or
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explain because of facts within his knowledge, if he 
does not testify . . . the jury may take that failure 
into consideration as tending to indicate the truth of 
such evidence and as indicating that among the in-
ferences that may be reasonably drawn therefrom, 
those unfavorable to the defendant are the more 
probable.”

It is conceded that those instructions violated Griffin. 
It is also conceded that the prosecutor’s comments*  vio-
lated Griffin.

While the evidence against petitioner was sufficient 
to convict, the facts that petitioner allegedly forged the 
name Michael Pittman in the presence of an acquaint-
ance of petitioner’s who knew him as Willy, the brother 
of Jim Anderson, that petitioner allegedly chose to cash 
a worthless check at a place where he was known and 
openly agreed to have the major portion of the proceeds 
applied to his brother’s account and yet, after all this, 
did not flee the county could be viewed as casting doubt 
on the prosecution’s case, perhaps on Kernen’s veracity. 
In this posture, we cannot say that the prosecutor’s 
extensive argument asking the jury to overlook infer-
ences favorable to petitioner because he invoked his con-
stitutional right not to testify was, in the words of Chap-
man, “harmless beyond a reasonable doubt.” 386 U. S., 
at 24. Since petitioner is entitled to relief for this 
reason, we do not reach the other questions he seeks 
to raise. Nor are we persuaded by respondent’s con-
tention that petitioner’s late filing of a petition for 
hearing in the State Supreme Court constituted a de-
liberate bypass of state remedies, precluding him from 
habeas corpus relief in federal courts. See Fay v. 
Noia, 372 U. S. 391. Cf. Henry v. Mississippi, 379 
U. S. 443.

*See the Appendix to this opinion.
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The motion for leave to proceed in forma pauperis 
and the petition for a writ of certiorari are granted and 
the judgment is

Reversed.

Mr . Justice  Black  and Mr . Just ice  Harlan  would 
affirm the judgment of the Court of Appeals.

APPENDIX TO PER CURIAM.

The prosecutor stated in argument:
“Now, one other thing the Judge will instruct you— 

he told you—he touched on this when we were picking 
the jury: The defendant, as Mr. Anderson has done, in 
a criminal case, he doesn’t have to take the stand. 
That’s his choice. He can take the stand if he chooses. 
He doesn’t have to. I can’t call him to the stand; the 
Judge can’t demand that he get on the stand. That’s 
completely up to him. He is not required to, under our 
law, to testify.

“The Judge will also instruct you that the jury may 
consider that, because of his failure to testify, that if he 
had certain facts which would be expected to be within 
his knowledge, that he could explain or deny certain 
things, that the jury may consider this. In other words, 
by that I mean such as in this case, Mr. Anderson could 
have gotten on the stand and told you, ‘No, I didn’t 
sign that,’ or, ‘I wasn’t up to the Calverts [trucking firm] 
and somebody else told me about it, as I told Sergeant 
Sonberg [the arresting officer].’

“In other words, you can consider that, when a person 
could be expected to know something about something, 
and he doesn’t tell you what obviously he must know, 
why, then you can draw certain inferences from that.

“And, as I say, ladies and gentlemen, there is no evi-
dence on behalf—that the defendant has put in here.
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“So, the only way we can be attacked is that we 
haven’t proven case, we haven’t made out a case because 
of certain suspicions or inferences or something like that, 
showing there was another man, or something like that. 
That hasn’t been testified to here.

“Now, you can’t guess as to what Mr. Anderson would 
or would not have testified to if he did get on the stand, 
because you haven’t heard it. You will have to base 
your decision on those documents and the people you 
have heard here. If you don’t believe any of them, you 
will probably not find him guilty; but if you do believe 
them—there has been no contradiction, nobody has con-
tradicted them at all—then you are only led to one con-
clusion, and that simply is the fact that the defendant is 
the one that passed that check, and is guilty here.

“Remember, you have no conflicting evidence on the 
other side. You either would have to disbelieve the 
Calverts, Michael Pittman, and Mr. Kernen and Sergeant 
Sonberg and the rest of them.

“No one came in and said, ‘No, that isn’t it; he was 
somewhere else.’ You heard nothing like that, ladies 
and gentlemen.

“There hasn’t been any evidence that has been pro-
duced to controvert it. Nobody has come in here and 
told you Mr. Anderson was somewhere else, or he didn’t 
do it, or he didn’t come up and get that check, and T 
didn’t know anything about it, and I went in there inno-
cently to pass it.’ He didn’t tell you that at all.

“I give him credit for not getting up on the stand and 
trying to tell you a lie. At least he had the ability to 
sit there and not say anything, rather than try to get 
up and tell you a whole lot of hogwash. I’ll at least 
give him that much credit.

“There is some disputed evidence that Mr. Anderson 
showed up with this check and passed it on Kernen on 
the 29th.
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“Now, if he got it some innocent way, if somebody 
gave it to him, that he didn’t know, then he should have 
gotten up on the stand to tell us about it. And don’t 
you think if that is what happened, he would have? 
I would; you would. You would beat a path to that 
stand, at least to get up there and tell them what hap-
pened. But that isn’t the situation here.

“Now, we don’t know what Mr. Anderson’s story is, 
because you haven’t heard it.

“That’s what he told Sergeant Sonberg, three com-
pletely phony, different versions of it.

“You didn’t see him get up, you didn’t hear the words 
from him, because he didn’t get up on the stand. You 
don’t know what his story may be today. He might 
have told you another story, that he was flying around 
up in Alaska, or something like that. I don’t know.”
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ATLANTIC INSURANCE CO. et  al . v . STATE 
BOARD OF EQUALIZATION OF 

CALIFORNIA.

APPEAL FROM THE COURT OF APPEAL OF CALIFORNIA, 
FIRST APPELLATE DISTRICT.

No. 1129. Decided April 1, 1968.

255 Cal. App. 2d 1, 62 Cal. Rptr. 784, appeal dismissed and 
certiorari denied.

Bert W. Levit and Victor B. Levit for appellants.
Thomas C. Lynch, Attorney General of California, and 

Harold B. Haas, Assistant Attorney General, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is dis-

missed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.

VARNUM v. CALIFORNIA.

APPEAL FROM THE SUPREME COURT OF CALIFORNIA.

No. 869, Mise. Decided April 1, 1968.

66 Cal. 2d 808, 427 P. 2d 772, appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as 
a petition for a writ of certiorari, certiorari is denied.
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HOPKINS v. COHEN, ACTING SECRETARY OF 
HEALTH, EDUCATION, AND WELFARE.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT.

No. 276. Argued March 11-12, 1968.—Decided April 2, 1968.

The provision in §206 (b)(1) of the Social Security Act limiting 
an attorney’s fee to “25 percent of the total of the past-due bene-
fits to which the claimant is entitled by reason of such judgment,” 
held, does not restrict the fee to the percentage of the accrued 
benefits awarded the permanently disabled claimant, but includes 
as well the benefits accrued to his dependents by virtue of the 
disability. Pp. 531-535.

374 F. 2d 726, reversed.

Allen Sharp and Harold H. Gearinger argued the 
cause for petitioner. With them on the briefs was Israel 
Steingold.

Harris Weinstein argued the cause for respondent. 
With him on the brief were Solicitor General Griswold, 
Assistant Attorney General Weisl and Morton Hollander.

Mr . Justi ce  Douglas  delivered the opinion of the 
Court.

The question is whether the ceiling on an attorney’s 
fee under § 206 (b)(1) of the Social Security Act, as 
amended,1 79 Stat. 403, 42 U. S. C. § 406 (b)(1) (1964 

142 U. S. C. § 406 (b)(1) presently provides:
“Whenever a court renders a judgment favorable to a claimant 

under this subchapter who was represented before the court by an 
attorney, the court may determine and allow as part of its judgment 
a reasonable fee for such representation, not in excess of 25 percent 
of the total of the past-due benefits to which the claimant is entitled 
by reason of such judgment, and the Secretary may, notwith-
standing the provisions of section 405 (i) of this title, certify 
the amount of such fee for payment to such attorney out of, and 
not in addition to, the amount of such past-due benefits. In case 
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ed., Supp. II), is based on the benefits received by the 
claimant alone or may be based also on the benefits that 
other dependent members of his family receive by virtue 
of the claimant’s disability.

Respondent ruled that petitioner2 was not totally and 
permanently disabled within the meaning of the Act. 
The District Court reversed and awarded the claimant’s 
attorney a fee equal to 25% of the benefits accruing to 
the claimant alone. The Court of Appeals for the Sev-
enth Circuit affirmed. 374 F. 2d 726. Because its ruling 
as to attorney fees conflicted with decisions of the Fourth 
Circuit (see Redden v. Celebrezze, 361 F. 2d 815; Lam-
bert v. Celebrezze, 361 F. 2d 677), we granted the 
petition for certiorari. 389 IT. S. 811.

The disabled claimant qualifies under § 223 of the Act 
(42 U. S. C. § 423 (1964 ed., Supp. II)) and figures his 
primary benefits under § 215 of the Act (42 U. S. C. 
§415 (1964 ed., Supp. II)).

The claimants who receive benefits as relatives of 
the disabled person who qualifies under § 223, figure their 
eligibility and amount of benefits under § 202 of the 
Act (42 U. S. C. § 402 (1964 ed., Supp. II); wife, 
§ 202 (b); child, § 202 (d); widow, § 202 (e); widower, 
§ 202 (f); mother, § 202(g); parent, § 202 (h)).

Section 202 of the Act describes in (b)(1) and (b)(2) 
the benefits payable to the wife on the disability of the 
husband, and in (d) (1) and (d) (2) the disability bene-
fits of the child of the disabled claimant. The wife 
(§ 202 (b)(1)(A)) and the child (§ 202 (d)(1)(A)) may

of any such judgment, no other fee may _ be payable or certified 
for payment for such representation except as provided in this 
paragraph.”

2 “Petitioner,” as used in this opinion, refers to Raymond Hopkins, 
the Social Security claimant. The interest involved in the case, as 
it reaches this Court on the issue of the proper amount of the 
attorney’s fee, is, however, that of Hopkins’ attorney, Allen Sharp.
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file for these benefits. But they need not always do so 
themselves,3 for the Act makes the right to such benefits 
dependent primarily on the status and condition of those 
dependent persons.

The wife and child each compute their benefits on the 
basis of a percentage share of the disabled claimant’s 
primary benefits determined under § 223. See §§ 202 
(b)(2)4 and 202 (d)(2). The maximum family benefit 
depends upon the amount of the primary benefit to which 
the disabled claimant is entitled. See §§ 215 (a) and 
203 (a). The scheme of the Act thus proceeds from 
a recognition of an intimate relationship between the 
varying amounts of benefits due the disabled claimant 
and his dependents.

Hopkins was receiving disability payments under § 223 
between March 1961 and December 1962; his wife and 
two children were also receiving benefits during this 
same period as dependents of a recipient of disability 
payments (§ 202). In December 1962 these benefits 
were terminated, on the ground that petitioner was no 
longer “disabled” within the meaning of the Act. Peti-
tioner exhausted his administrative remedies, and then 
sought review in the District Court. The District Court’s 
order reversed the administrative decision as to disability.

3 See 20 CFR §§ 404.603-404.604. Nor are the wife and children 
required to become parties to proceedings on review of an admin-
istrative determination. See 42 U. S. C. §§ 405 (b) and (g); and 
20 CFR §§404.909-404.910; 404.916-404.919; 404.945 ; 404.951.

4 The Social Security Amendments of 1967 changed former 
§ 202 (b) to read:

“Except as provided in subsection (q), such wife’s insurance bene-
fit for each month shall be equal to whichever of the following is 
the smaller: (A) one-half of the primary insurance amount of her 
husband (or, in the case of a divorced wife, her former husband) 
for such month, or (B) $105.” Pub. L. No. 90-248, § 103 (Jan. 2, 
1968).
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And pursuant to this order the Director of the Bureau 
of Disability Insurance wrote petitioner as follows:

“Based on the recent amendments to the Social 
Security Act, you are entitled to receive $123.10. 
Your wife and the two children are each entitled to 
receive $51.50. These new monthly rates are effec-
tive beginning January 1965.

“Section 206 (b)(1) of the Social Security Act 
provides that [y]our attorney may ask the court to 
approve a fee not to exceed 25 percent of past-
benefits due you. We are, therefore, withholding 
the amount of $936.20, which represents 25 percent 
of your past-due benefits of $3,744.00 pending action 
by the court on the amount of the attorney fee. 
The amount withheld will be applied against the fee 
set by the court and will be mailed directly to your 
attorney; any remaining amount will be sent to you.

“Benefit payments for you and your wife will con-
tinue to be combined. The next husband-wife check 
will be for $5,032.60. This represents payment for 
January 1963 through December 1965. You will 
receive this check within a few days. After that, 
the regular monthly check for $174.60 will be sent 
shortly after the month for which it is payable.

“The children’s check for the period of January 
1963 through December 1963, [sw], in the amount 
of $3,463.50, will be sent to you shortly. After that, 
their monthly, regular check for $103.00 will be sent 
to you as usual.”

Section 206 (b)(1), restricting the amount of an at-
torney’s fee, speaks of “the past-due benefits to which 
the claimant is entitled.” Respondent argues that only 
a plaintiff can satisfy such a description, not a non- 
party. It is also urged that dependents who are not
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joined as parties have not received a judgment and that 
the benefits accruing to the wife and the children are 
not benefits to which the husband, the only claimant, 
is “entitled” within the meaning of § 206 (b)(1).

That seems to us to be too technical a construction 
of the Act which we need not adopt. In this instance, 
proof of the husband’s “claim” 5 results in a package of 
benefits to his immediate family; and those benefits inure 
to the benefit of the head of the family who files the 
“claim.”

The legislative history of § 206 (b)(1) speaks of the 
desire of Congress to reduce “contingent fee” arrange-
ments and to restrict an attorney’s fee to an amount “not 
in excess of 25 percent of accrued benefits.” 6 We find 

5 The record reveals that petitioner applied for benefits for his 
two children in his initial application for disability payments. Al-
though that application did not encompass a claim for benefits on 
behalf of his wife, it is made clear in the application that his wife 
was also applying for benefits. It does not appear, however, whether 
the separate application for wife’s benefits was filed by her or by 
petitioner on her behalf. See n. 3, supra. No question is raised 
concerning the propriety of the claims that were filed. Nor is this 
a case where any question has been raised concerning the right of 
the wife or children to benefits. Rather, the wife and children had 
been receiving them as dependents of a disabled person until they 
were terminated by respondent’s erroneous decision that the hus-
band was no longer disabled. When that decision was reversed by 
the District Court, the only impediment standing in the way of the 
receipt of past-due benefits by the wife and children was removed. 
In a realistic sense, then, the attorney was representing fully the 
interests of the wife and children when he litigated the question of 
the husband’s disability.

6 S. Rep. No. 404, Pt. I, 89th Cong., 1st Sess., 122.
“It has come to the attention of the committee that attorneys 

have upon occasion charged what appear to be inordinately large 
fees for representing claimants in Federal district court actions 
arising under the social security program. Usually, these large fees 
result from a contingent-fee arrangement under which the attorney 
is entitled to a percentage (frequently one-third to one-half) of
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nothing in the history of §206 (b)(1) that would like-
wise restrict those “accrued benefits” to amounts owed 
the claimant, as distinguished from his dependents, viz., 
the wife and the children.

Reversed.

Mr . Justic e  Marshall  took no part in the considera-
tion or decision of this case.

Mr . Justic e  White , with whom The  Chief  Justice  
and Mr . Just ice  Brennan  join, dissenting.

As the Court recognizes, § 206 (b)(1) entitles the 
attorney of a Social Security benefits claimant to a fee 
“not in excess of 25 percent of the total of the past-due 
benefits to which the claimant is entitled by reason of 
such judgment . . . .” (Emphasis added.) The Court 
characterizes the normal and natural reading of this 
language as “too technical a construction . . . which we 
need not adopt.” From the undisputed fact that bene-
fits accruing to the dependents of a claimant inure to 
the benefit of the claimant as head of the family, the 
Court seems to conclude that it may read “claimant” to 
mean “claimant and his dependents.” Because I see no 
justification for this result, either in the language of the 
statute or its history, I dissent.

Section 206 (b)(1) deals with the attorney’s fees 
payable with respect to “a claimant under this title 
who was represented before the court by an attor-

the accrued benefits. Since litigation necessarily involves a con-
siderable lapse of time, in many cases large amounts of accrued 
benefits, and consequently large legal fees, are payable if the claimant 
wins his case.

“The committee bill would provide that whenever a court renders 
a judgment favorable to a claimant, it would have express authority 
to allow as part of its judgment a reasonable fee, not in excess of 
25 percent of accrued benefits, for services rendered in connection 
with the claim; no other fee would be payable. . . .”
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ney . . . .” The attorney may receive no more than 
25% of the benefits payable to such a claimant “by rea-
son of such judgment . . . .” Only plaintiffs can meet 
the § 206 (b)(1) definition of a “claimant.” Therefore, 
dependents who are not joined as parties in a suit for 
past-due benefits are not “claimants,” for they are not 
before the court, are not represented in court, and do not 
receive a judgment. In this case only petitioner, and 
not his wife and children, was the plaintiff in the court 
below. As is true in most such cases, petitioner’s wife 
and children were determined in separate administrative 
proceedings to be dependents eligible for secondary bene-
fits under § 202. Their entitlement to § 202 benefits 
should petitioner be found entitled to benefits under 
§ 223 was not disputed and was not an issue before 
the court below. Since petitioner was the sole claimant 
before the court, and the only party for whom his 
lawyer provided representation in that court, I can-
not escape the conclusion that the lawyer was only en-
titled to a maximum of 25% of the past-due benefits 
payable to petitioner. The situation might well be dif-
ferent in a case where the dependents were active plain-
tiffs before the court and where the primary claimant’s 
attorney provided effective representation for the sec-
ondary claimants as well.

As the Court makes clear, the purpose of § 206 (b)(1) 
was to reduce contingent fee arrangements by limiting 
the maximum fees recoverable by attorneys. The Court 
somehow concludes that this clear legislative purpose 
militates for a construction of the statute which is against 
its clear wording and which has the result of once again 
permitting attorneys to obtain a very high percentage 
of the benefits payable to Social Security claimants. 
The legislative history, however, supports the plain 
language of the statute. Indeed, the Court fails to men-
tion that this very case was generated initially by a claim 
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made by petitioner’s lawyer that a contingent fee con-
tract signed by petitioner, w’hich would have given his 
lawyer 40% of the award, should be given effect because 
entered into prior to the passage of § 206 (b)(1). It 
was just such contingent fees that Congress meant to 
prohibit. By its present ruling the Court gives mere 
lip service to the legislative mandate while effectively 
undoing it in practice. For the foregoing reasons I 
respectfully dissent.
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EDWARDS v. PACIFIC FRUIT EXPRESS CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT.

No. 465. Argued March 14, 1968.—Decided April 8, 1968.

Petitioner, an employee of respondent company which owns, main-
tains, and leases refrigerator cars to railroads, was injured and 
brought this action against respondent charging it was a “common 
carrier by railroad” and liable for damages under the Federal 
Employers’ Liability Act. The District Court granted respond-
ent’s motion for summary judgment and the Court of Appeals 
affirmed. Held: In light of the legislative history, consistent 
judicial decisions holding refrigerator car companies not common 
carriers by railroad, and the administration of the Act for 60 years, 
such companies are not within the coverage of the Act. Pp. 
539-543.

378 F. 2d 54, affirmed.

Arne W er chick argued the cause for petitioner. With 
him on the briefs was David S. Levinson.

John J. Corrigan argued the cause for respondent. 
With him on the brief was Donald 0. Roy.

Clifton Hildebrand filed a brief for the Brotherhood 
of Railway Carmen of America et al., as amici curiae, 
urging reversal.

Mr . Justi ce  Black  delivered the opinion of the Court.
The Federal Employers’ Liability Act provides that 

every common carrier by railroad engaged in interstate 
commerce shall be liable in damages for the injury or 
death of its employees resulting in whole or in part 
from the negligence of the railroad or its agents or result-
ing from defects in its equipment due to its negligence.1 
The question in this case is whether the respondent

1 35 Stat. 65, as amended, 45 U. S. C. § 51.
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Pacific Fruit Express Company is a “common carrier by 
railroad.”

The respondent is the largest company of its kind in 
the United States. It owns, maintains, and leases re-
frigerator cars to railroads to transport perishable prod-
ucts in commerce. Because it repairs its own cars, it 
also owns buildings, plants, switching tracks, and equip-
ment to make these repairs. While the railroads to 
which its cars are leased transport them as directed, 
the respondent Express Company reserves the right to 
have the cars diverted to carry out its own business plans. 
The petitioner Edwards works as an iceman at one of 
respondent’s repair and concentration plants. His duties 
are to transport ice and help store it in cars for carriage 
by the railroads. While driving a company motor vehicle 
in the performance of his duty as an employee for 
respondent, he was thrown violently to the ground, cov-
ered with burning gasoline and severely burned. He 
later brought this action against respondent, charging it 
was a “common carrier by railroad” and liable for dam-
ages under the Federal Employers’ Liability Act. Con-
tending that it was not a railroad within the meaning 
of the Act, respondent; company moved for a summary 
judgment which the District Court granted. The Court 
of Appeals affirmed, 378 F. 2d 54, and we granted cer-
tiorari. 389 U. S. 912. We agree with both courts and 
affirm.

In conducting its business of providing and servicing 
insulated railroad cars for the carriage of perishable com-
modities, it is undoubtedly true that respondent performs 
some railroad functions. For example, it maintains and 
takes care of railroad cars which are leased to railroads 
for transportation in interstate commerce. It services 
these cars while in transit and controls their eventual 
destination. And respondent has yards and facilities for 
the repair and storage of its refrigerator cars. The ques-
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tion is whether such functions as these are sufficient to 
constitute respondent a “common carrier by railroad.” 
For the answer to this question we must look to past 
judicial decisions interpreting the Federal Employers’ 
Liability Act and also the legislative history surrounding 
the Act.

This Court has held that the words “common carrier 
by railroad” mean “one who operates a railroad as a 
means of carrying for the public,—that is to say, a rail-
road company acting as a common carrier. This view 
not only is in accord with the ordinary acceptation of 
the words, but is enforced by the mention of cars, engines, 
track, roadbed and other property pertaining to a going 
railroad . . . .” Wells Fargo & Co. v. Taylor, 254 U. S. 
175, 187-188. (Emphasis added.) This interpretation 
of the Act with its references to “operat[ing] a railroad” 
and a “going railroad” would indicate that the business 
of renting refrigerator cars to railroads or shippers and 
providing protective service in the transportation of 
perishable commodities is not of itself that of a “common 
carrier by railroad.” And indeed the Wells Fargo deci-
sion held that express companies were not within the 
coverage of the Act.2 In an even earlier case, Robinson 
v. Baltimore & Ohio R. Co., 237 U. S. 84, this Court 
held that a Pullman car porter was not an employee of 
a railroad, hence, not within the coverage of the Act. 
These decisions are based on the rationale that there 
exist a number of activities and facilities which, while 
used in conjunction with railroads and closely related to 
railroading, are yet not railroading itself. In fact, this 
Court pointed out in the Robinson case, in discussing the 
coverage of the Federal Employers’ Liability Act, that, 
“It was well known that there were on interstate trains

2 Express companies were again excluded in the subsequent case 
of Jones v. New York Cent. R. Co., 182 F. 2d 326 (C. A. 6th Cir. 
1950), relying on the Wells Fargo decision.
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persons engaged in various services for other masters. 
Congress, familiar with this situation, did not use any 
appropriate expression which could be taken to indicate 
a purpose to include such persons among those to whom 
the railroad company was to be liable under the Act.” 
237 U. S., at 94.

In 1939 Congress substantially amended the Federal 
Employers’ Liability Act. Because of such decisions as 
Wells Fargo, supra, and Robinson, supra, one of the pro-
posed amendments3 would have changed the coverage 
language of § 1 of the Act to read as follows: “Every 
common carrier by railroad, including every express com-
pany, freight forwarding company, and sleeping-car com-
pany, engaged in commerce . . . .” Obviously the pro-
posal was designed to nullify this Court’s construction 
of the Act which had excluded employees of sleeping- 
car companies and express companies. In committee 
the proposal received little support and was even opposed 
by certain segments of organized labor, and it failed to 
pass.4 By refusing to broaden the meaning of railroads, 
Congress declined to extend the coverage of the Act to 
activities and facilities intimately associated with the 
business of common carrier by railroad.

Equally significant is the fact that in the years imme-
diately preceding the 1939 amendment to the Federal 
Employers’ Liability Act, Congress had enacted other 
major labor and social transportation legislation in which 
refrigerator car companies were expressly included. For 
example, in the decade of the 1930’s Congress passed the 
following Acts which specifically extend coverage to 
“any company . . . which operates any equipment or 
facilities or performs any service ... in connection

3 S. 1708, 76th Cong., 1st Sess. (1939).
4 Hearings before Subcommittee of the Senate Committee on the 

Judiciary on Amending the Federal Employers’ Liability Act, 76th 
Cong., 1st Sess., 57, 58 (1939).
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with . . . refrigeration or icing ... of property trans-
ported by railroad . . (1) An amendment to the
Railway Labor Act, 48 Stat. 1185 (1934), 45 U. S. C. 
§ 151. The Act as originally passed, 44 Stat. 577 (1926), 
did not specifically include refrigerator car companies. 
Congress amended it to do so. (2) The Railroad Retire-
ment Act of 1934, 48 Stat. 1283, held unconstitutional 
in Railroad Retirement Board v. Alton R. Co., 295 U. S. 
330 (1935). (3) The Railroad Retirement Act (1935), 
49 Stat. 967, and (4) The Carriers’ Taxing Act, 49 Stat. 
974 (1935), both of which were passed to overcome the 
constitutional objection to the Act of 1934. (5) The 
Railroad Retirement Act of 1937, 50 Stat. 307, 45 U. S. C. 
§ 228a et seq. (1937). (6) The Carriers’ Taxing Act of 
1937, 50 Stat. 435. (7) The Railroad Unemployment 
Insurance Act, 52 Stat. 1094, 45 U. S. C. § 351 et seq. 
(1938). Yet in 1939, when it came to the amendment 
of the Federal Employers’ Liability Act, Congress made 
no mention of refrigerator car companies.

In light of this history it is not surprising that there 
are only four reported cases where suits have been filed 
alleging that refrigerator car companies like respondent 
are covered by the Federal Employers’ Liability Act— 
all refusing to hold liability under the Act. The first 
was Gaulden n . Southern Pacific Co., 174 F. 2d 1022 
(C. A. 9th Cir. 1949), where suit was brought by an 
iceman employed by the very refrigerator car company 
involved here. The Court of Appeals affirmed the Dis-
trict Court’s opinion (78 F. Supp. 651) holding that 
such a refrigerator car company was not a “common 
carrier by railroad.” In a subsequent case the Third 
Circuit, citing the Gaulden opinion, held that another 
refrigerator car company “which conducted a business 
similar in all critical aspects to that of” Pacific Fruit 
Express Company, was not a “common carrier by rail-
road.” Hetman n . Fruit Growers Express Co., 346 F.
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2d 947 (C. A. 3d Cir. 1965). There have also been two 
state cases involving this very respondent which denied 
liability. In both Aguirre v. Southern Pacific Co., 232 
Cal. App. 2d 636, 43 Cal. Rptr. 73, and Moleton v. Union 
Pac. R. Co., 118 Utah 107, 219 P. 2d 1080, cert, denied, 
340 U. S. 932, the courts concluded that respondent was 
not a “common carrier by railroad.”

Thus, for 60 years the Federal Employers’ Liability 
Act has been administered with the understanding that 
refrigerator car companies are not included within the 
terms of the Act. During that time injured employees 
have been taken care of under state compensation laws. 
In fact the petitioner here has already drawn more than 
$6,000 under the California compensation law. The 
question of whether employees shall rely on state com-
pensation or on the Federal Employers’ Liability Act is a 
pure question of legislative policy, concerning which 
apparently even the labor organizations most interested 
have been divided. Under these circumstances we do 
not think this Court should depart from 60 years of 
history to do what is a job for Congress.

Affirmed.
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IN RE RUFFALO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT.

No. 73. Argued March 4, 1968.—Decided April 8, 1968.

Petitioner, a trial lawyer who handled many Federal Employers’ 
Liability Act (FELA) cases, was charged by the Ohio Board of 
Commissioners on Grievances and Discipline with 12 misconduct 
counts. Two charges involved soliciting FELA plaintiffs as clients 
through Orlando, a railroad employee. At the hearings be-
fore the Board both Orlando and petitioner testified that Orlando 
did not solicit clients for petitioner but merely investigated cases 
for him, in some of which Orlando’s employer was a defendant. 
Thereafter the Board added a misconduct charge, No. 13, based 
on petitioner’s hiring of Orlando to investigate Orlando’s own em-
ployer. The Board found petitioner guilty of seven counts of 
misconduct, including No. 13, concerning which the Board relied 
solely on the testimony of petitioner and Orlando. On review 
the Ohio Supreme Court found the evidence sufficient to sustain 
only No. 13 and one other charge. The court’s order indefinitely 
suspending petitioner from the practice of law became final and is 
not here on review. There followed proceedings based on the 
state court’s suspension order to bar petitioner from practicing in 
the Court of Appeals. The Court of Appeals, relying solely on 
the Ohio court’s record and findings, held that one charge, No. 13, 
justified petitioner’s disbarment in that court. Held: The lack 
of notice to petitioner, prior to the time he and Orlando testified, 
that petitioner’s employment of Orlando would be considered a 
disbarment offense deprived petitioner of procedural due process. 
Pp. 547-552.

(a) Though state disbarment action is entitled to respect, it is 
not conclusively binding on the federal courts. Theard v. United 
States, 354 U. S. 278, 281-282. P. 547.

(b) A lawyer charged with misconduct in a disbarment pro-
ceeding is entitled to procedural due process, which includes fair 
notice of the charge. P. 550.

(c) Petitioner had no notice that his employment of Orlando 
would be considered a disbarment offense until after both peti-
tioner and Orlando had testified. Pp. 550-551.

370 F. 2d 447, reversed.
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Craig Spangenberg argued the cause and filed briefs 
for petitioner.

Thomas V. Koykka argued the cause for the Ohio State 
and Mahoning County Bar Associations. With him on 
the brief were Samuel T. Gaines, Walter A. Porter, 
P. Paul Pusateri and Henry C. Robinson.

Mr . Justi ce  Douglas  delivered the opinion of the 
Court.

Petitioner was ordered indefinitely suspended from the 
practice of law by the Supreme Court of Ohio on two 
findings of alleged misconduct. Mahoning County Bar 
Assn. v. Ruffalo, 176 Ohio St. 263, 199 N. E. 2d 396. 
That order became final and is not here on review. The 
Federal District Court, after ordering petitioner to show 
cause why he should not be disbarred, found that there 
was no misconduct. In re Ruffalo, 249 F. Supp. 432 
(D. C. N. D. Ohio). The Court of Appeals likewise 
ordered petitioner to show cause why he should not be 
stricken from the roll of that court on the basis of Ohio’s 
disbarment order. The majority held that while one of 
the two charges might not justify discipline, the other 
one did; and it disbarred petitioner from practice in that 
Court. 370 F. 2d 447 (C. A. 6th Cir.). The dissenting 
judge thought that neither charge justified suspension 
from practice.1 Id., at 460. The case is here on a writ 
of certiorari. 389 U. S. 815.

1 After the Court of Appeals decision disbarring petitioner, the 
District Court, which had deferred a final order pending the decision 
of the Court of Appeals, suspended petitioner from practice in the 
District Court. The District Court judge said he had an “abiding 
conviction” that his prior decision finding no grounds for suspension 
was correct but concluded that orderly administration of justice re-
quired the District Court to defer to its Court of Appeals. The 
District Court’s order is not before us for review.
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Petitioner was an active trial lawyer who handled 
many Federal Employers’ Liability Act cases. The Asso-
ciation of American Railroads investigated his handling 
of claims and referred charges of impropriety to the 
President of the Mahoning County Bar Association who 
was also local counsel for the Baltimore & Ohio Railroad 
Co. See In re Ruflalo, 249 F. Supp. 432, 435, n. 3. The 
Mahoning County Bar Association then filed the charges 
against petitioner.

In the state court proceedings, upon which the decision 
of the Court of Appeals relied (see Rule 6 (3) of the 
United States Court of Appeals for the Sixth Circuit), 
the Ohio Board of Commissioners on Grievances and 
Discipline originally charged petitioner with 12 counts 
of misconduct. Charges Nos. 4 and 5 accused petitioner 
of soliciting FELA plaintiffs as clients through an agent, 
Michael Orlando. At the hearings which followed, both 
Orlando and petitioner testified that Orlando did not 
solicit clients for petitioner but merely investigated 
FELA cases for him. It was brought out that some of 
Orlando’s investigations involved cases where his em-
ployer, the Baltimore & Ohio Railroad, was defendant. 
Immediately after hearing this testimony, the Board, on 
the third day of hearings, added a charge No. 13 against 
petitioner based on his hiring Orlando to investi-
gate Orlando’s own employer. Counsel for petitioner 
objected, stating:

“Oh, I object to that very highly. There is nothing 
morally wrong and there is nothing legally wrong 
with it. . . . When does the end of these amend-
ments come? I mean the last minute you are here, 
[counsel for the county Bar Association] may bring 
in another amendment. I think this gentleman 
[petitioner] has a right to know beforehand what 
the charges are against him and be heard on those 
charges.”
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Motion to strike charge No. 13 was denied, but the 
Board gave petitioner a continuance in order to have 
time to respond to the new charge.

The State Board found petitioner guilty of seven counts 
of misconduct, including No. 13. On review, the Su-
preme Court of Ohio found the evidence sufficient to 
sustain only two charges, one of them being No. 13, but 
concluded that the two violations required disbarment. 
The only charge on which the Court of Appeals acted 
was No. 13, which reads as follows:

“That Respondent did conspire with one, Michael 
Orlando, and paid said Michael Orlando moneys for 
preparing lawsuits against the B. & O. Railroad, the 
employer of said Michael Orlando, during all the 
periods of time extending from 1957 to July of 1961, 
well knowing that said practice was deceptive in its 
nature and was morally and legally wrong as respects 
the employee, Michael Orlando, toward his employer, 
the B. & 0. Railroad Company.”

Though admission to practice before a federal court is 
derivative from membership in a state bar, disbarment 
by the State does not result in automatic disbarment 
by the federal court. Though that state action is en-
titled to respect, it is not conclusively binding on the 
federal courts. Theard v. United States, 354 U. S. 278, 
281-282.

Petitioner, active in the trial of FELA cases, hired a 
railroad man to help investigate the cases. He was 
Orlando, a night-shift car inspector for the Baltimore & 
Ohio Railroad Co. There was no evidence that Orlando 
ever investigated a case in the yard where he worked as 
inspector. There was no evidence that he ever investi-
gated on company time. Orlando had no access to confi-
dential information; and there was no claim he ever 
revealed secret matters or breached any trust. It is clear
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from the record that petitioner chose a railroad man to 
help him investigate those claims because Orlando knew 
railroading.

One federal guidepost in this field is contained in § 10 
of the Federal Employers’ Liability Act, as amended, 53 
Stat. 1404, 45 U. S. C. § 60, which was enacted to encour-
age employees of common carriers to furnish information 
“to a person in interest,” as to facts incident to the injury 
or death of an employee.2

The Ohio Supreme Court, however, concluded that 
“one who believes that it is proper to employ and pay 
another to work against the interests of his regular em-
ployer is not qualified to be a member of the Ohio Bar.” 
176 Ohio St., at 269, 199 N. E. 2d, at 401.

We are urged to hold that petitioner’s efforts to con-
ceal this employment relationship and the likelihood of 
a conflict of interest require the federal courts to respect 
the decision of the Ohio Supreme Court as being within 
the range of discretion.

2 45 U. S. C. § 60 provides in part:
“Any contract, rule, regulation, or device whatsoever, the purpose, 

intent, or effect of which shall be to prevent employees of any 
common carrier from furnishing voluntarily information to a person 
in interest as to the facts incident to the injury or death of any 
employee, shall be void, and whoever, by threat, intimidation, order, 
rule, contract, regulation, or device whatsoever, shall attempt to 
prevent any person from furnishing voluntarily such information 
to a person in interest, or whoever discharges or otherwise disciplines 
or attempts to discipline any employee for furnishing voluntarily 
such information to a person in interest, shall, upon conviction 
thereof, be punished by a fine of not more than $1,000 or imprisoned 
for not more than one year, or by both such fine and imprisonment, 
for each offense: Provided, That nothing herein contained shall be 
construed to void any contract, rule, or regulation with respect to 
any information contained in the files of the carrier, or other 
privileged or confidential reports.”
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We do not pursue that inquiry. Nor do we stop to 
inquire whether the proceeding was defective because the 
Bar Association, the agency that made the charges against 
petitioner, was headed by counsel for the Baltimore & 
Ohio Railroad Co. against which petitioner filed several 
of his claims. For there is one other issue dispositive 
of the case which requires reversal.

As noted, the charge (No. 13) for which petitioner 
stands disbarred was not in the original charges made 
against him. It was only after both he and Orlando had 
testified that this additional charge was added. There-
after, no additional evidence against petitioner relating 
to charge No. 13 was taken. Rather, counsel for the 
county bar association said:

“We will stipulate that as far as we are concerned, 
the only facts that we will introduce in support of 
Specification No. 13 are the statements that Mr. 
Ruffalo has made here in open court and the testi-
mony of Mike Orlando from the witness stand. 
Those are the only facts we have to support this 
Specification No. 13.”

There was no de novo hearing before the Court of 
Appeals. Rather, it rested on the Ohio court’s record 
and findings:

“We have before us, and have reviewed, the entire 
record developed by the Ohio proceedings, but think 
it proper to dispose of the matter primarily upon the 
charges on which the Ohio Court disciplined Mr. 
Ruffalo. The facts as to these are not in dispute. 
We consider whether we find insupportable the Ohio 
Court’s determination that such facts disclosed 
unprofessional conduct warranting the discipline im-
posed and whether they warrant similar discipline by 
us.” 370 F. 2d, at 449.
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The Court of Appeals proceeded to analyze the “admitted 
facts of Charge No. 13” as found by the Ohio court and 
the Ohio court’s ruling on those facts. Id., at 450-452.

If there are any constitutional defects in what the 
Ohio court did concerning Charge 13, those defects are 
reflected in what the Court of Appeals decided. The 
Court of Appeals stated:

“We do not find in the record of the state proceed-
ings, ‘Such an infirmity of proof as to the facts 
found to have established the want of ... [Ruffalo’s] 
fair private and professional character’ to lead us to 
a conviction that we cannot, consistent with our 
duty, ‘accept as final the conclusion’ of the Supreme 
Court and the Ohio bar.” Id., at 453.

We turn then to the question whether in Ohio’s pro-
cedure there was any lack of due process.

Disbarment, designed to protect the public, is a pun-
ishment or penalty imposed on the lawyer. Ex parte 
Garland, 4 Wall. 333, 380; Spevack v. Klein, 385 U. S. 
511, 515. He is accordingly entitled to procedural due 
process, which includes fair notice of the charge. See 
In re Oliver, 333 U. S. 257, 273. It was said in Randall 
v. Brigham, 7 Wall. 523, 540, that when proceedings for 
disbarment are “not taken for matters occurring in open 
court, in the presence of the judges, notice should be 
given to the attorney of the charges made and opportu-
nity afforded him for explanation and defence.” There-
fore, one of the conditions this Court considers in deter-
mining whether disbarment by a State should be followed 
by disbarment here is whether “the state procedure from 
want of notice or opportunity to be heard was wanting 
in due process.” Selling v. Radford, 243 U. S. 46, 51.

In the present case petitioner had no notice that his 
employment of Orlando would be considered a disbar-
ment offense until after both he and Orlando had testified
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at length on all the material facts pertaining to this phase 
of the case. As Judge Edwards, dissenting below, said, 
“Such procedural violation of due process would never 
pass muster in any normal civil or criminal litigation.” 3 
370 F. 2d, at 462.

These are adversary proceedings of a quasi-criminal 
nature. Cf. In re Gault, 387 U. S. 1, 33. The charge 
must be known before the proceedings commence. They 
become a trap when, after they are underway, the charges 
are amended on the basis of testimony of the accused. 
He can then be given no opportunity to expunge the 
earlier statements and start afresh.4

How the charge would have been met had it been 
originally included in those leveled against petitioner by 
the Ohio Board of Commissioners on Grievances and 
Discipline no one knows.

3 Rule 15 (a), Federal Rules of Civil Procedure, provides in part: 
“A party may amend his pleading once as a matter of course 

at any time before a responsive pleading is served or, if the pleading 
is one to which no responsive pleading is permitted and the action 
has not been placed upon the trial calendar, he may so amend it at 
any time within 20 days after it is served. Otherwise a party may 
amend his pleading only by leave of court or by written consent 
of the adverse party; and leave shall be freely given when justice 
so requires.”

4 The Ohio State Bar Association and Mahoning County Bar Asso-
ciation, amici curiae in support of the order of the Court of Appeals, 
argue that there was no due process violation because the State 
Board gave petitioner several months to respond to charge No. 13. 
This argument overlooks the fact that serious prejudice to petitioner 
may well have occurred because of the content of the original 12 
specifications of misconduct. He may well have been lulled “into a 
false sense of security” (Bouie v. City of Columbia, 378 U. S. 347, 
352) that he could rebut charges Nos. 4 and 5 by proof that Orlando 
was his investigator rather than a solicitor of clients. In that 
posture he had “no reason even to suspect” (ibid.) that in doing 
so he would be, by his own testimony, irrevocably assuring his 
disbarment under charges not yet made.
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This absence of fair notice as to the reach of the griev-
ance procedure and the precise nature of the charges 
deprived petitioner of procedural due process.

Reversed.

Mr . Justice  Black , for reasons stated in the Court’s 
opinion and many others, agrees with the Court’s judg-
ment and opinion.

Mr . Justice  Stewar t  took no part in the decision 
of this case.

Mr . Just ice  Harlan , concurring in the result.
I see no need to decide whether the notice given peti-

tioner of the charge that formed the basis of his sub-
sequent federal disbarment was adequate to afford him 
constitutional due process in the state proceedings. For 
I think that Theard v. United States, 354 U. S. 278, 
leaves us free to hold, as I would, that such notice 
should not be accepted as adequate for the purposes of 
disbarment from a federal court. On that basis, I concur 
in the judgment of the Court.

Mr . Justice  White , with whom Mr . Justice  Mar -
shall  joins, concurring in the result.

The Court reverses petitioner’s disbarment by the 
Court of Appeals for the Sixth Circuit because petitioner 
had inadequate notice prior to his earlier state disbar-
ment proceeding of the charges which the Mahoning 
County Bar Association was bringing against him at that 
proceeding. The state disbarment, however, is not be-
fore us. We denied a petition for certiorari seeking 
review of it. Ruffalo v. Mahoning County Bar Assn., 
379 U. S. 931 (1964). Our writ in the instant case ex-
tends only to petitioner’s disbarment by the Court of 
Appeals for the Sixth Circuit. The question therefore 
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is whether the defective notice in petitioner’s state dis-
barment proceeding so infected that federal proceeding 
that justice requires reversal of the federal determination.

In answering that question we must inquire into the 
nature of the proceeding that took place in the Court 
of Appeals. That court was obligated to determine for 
itself the facts of the attorney’s conduct and whether 
that conduct had been so grievous as to require disbar-
ment. Theard v. United States, 354 U. S. 278 (1957). 
The Court of Appeals asked petitioner to “show cause 
if any he has . . . why he should not be stricken from 
the roll of counsel of this Court.” In response to that 
order petitioner filed a response and brief. The Ohio 
State Bar Association filed a brief also, urging petitioner’s 
disbarment. The cause was argued orally to a panel of 
the Court of Appeals.

In his brief and oral argument, petitioner did not take 
issue with the determinations of fact that had been made 
by the Ohio Supreme Court. The Court of Appeals 
gave petitioner a full opportunity to assert that the 
state court had not accurately determined the facts of 
his conduct—and to assert, had he wished to do so, that 
the late point at which he learned that employing car 
inspector Orlando would be one ground for disbarment 
had prejudiced the factual record formed in the state 
court. Petitioner, not disputing the lower court’s factual 
conclusions, made no such objection.1 Instead peti-
tioner’s response in the Court of Appeals was that the 
agreed facts of his conduct were not a sufficient basis for 
disbarment. In reaching its conclusion on that question 
the Court of Appeals properly gave weight to the views 
of the state court judges who had passed on the issue. 
Petitioner, however, had full and fair opportunity to

1 Indeed, petitioner did not suggest to this Court, as a reason 
for reversal, that he had learned of the ground for disbarment too 
late in the state court proceeding.
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put to the Court of Appeals his contrary view. I must 
therefore conclude that no procedural defect supports 
reversal of the decision of the Court of Appeals, and 
that the asserted defect relied upon by the Court, since 
not raised by petitioner below or here, is not properly 
before us. I am therefore constrained to deal with the 
central question posed by this case, whether it was proper 
for the Court of Appeals, in making the independent 
determination of petitioner’s fitness to remain a member 
of its bar mandated by Theard v. United States, supra, 
to disbar petitioner for having hired an employee of the 
B. & 0. Railroad to investigate facts relevant to damage 
suits against the railroad brought by other employees 
who had retained petitioner to represent them. We 
must determine whether the Court of Appeals satisfied 
its duty “not to disbar except upon the conviction that, 
under the principles of right and justice, [it is] con-
strained so to do.” Selling v. Radjord, 243 U. S. 46, 51 
(1917).

A relevant inquiry in appraising a decision to disbar 
is whether the attorney stricken from the rolls can be 
deemed to have been on notice that the courts would 
condemn the conduct for which he was removed. The 
Court of Appeals for the Sixth Circuit had provided peti-
tioner and the other members of its bar with a general 
standard for disbarment:

“When it is shown to the court that any mem-
ber of its bar has been suspended or disbarred from 
practice in any other court of record, or has been 
guilty of conduct unbecoming a member of the bar 
of the court, the member will be forthwith sus-
pended from practice before the court and notice 
of his suspension will be mailed to him, and unless 
he shows good cause to the contrary within 40 days 
thereafter, he will be further suspended or disbarred 
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from practice before the court.” Rule 6 (3), Court 
of Appeals for the Sixth Circuit.2

Even when a disbarment standard is as unspecific as 
the one before us, members of a bar can be assumed 
to know that certain kinds of conduct, generally con-
demned by responsible men, will be grounds for dis-
barment. This class of conduct certainly includes the 
criminal offenses traditionally known as malum in se. 
It also includes conduct which all responsible attorneys 
would recognize as improper for a member of the 
profession.

The conduct for which the Court of Appeals disbarred 
petitioner cannot, however, be so characterized. Some 
responsible attorneys, like the judge who refused to 
order petitioner disbarred from practice in the Northern 
District of Ohio, 249 F. Supp. 432 (1965), would un-
doubtedly find no impropriety at all in hiring a railroad 
worker, a man with the knowledge and experience to 
select relevant information and appraise relevant facts, 
to “moonlight”—work on his own time—collecting data. 
On the other hand some, like the officials of the Maho-
ning County and Ohio State Bar Associations, would be-
lieve that encouraging a man to do work arguably at odds 
with his chief employer’s interests is unethical. The

2The Court of Appeals did not apply its rule literally: “We 
should preliminarily observe that our own Rule 6 (3) . . . could 
be read as automatically striking from our roll of counsel the name 
of any lawyer disbarred in any court of record. It has been 
amended and we consider this matter in keeping with the require-
ments and admonitions of Theard v. United States, 354 U. S. 
278, . . . and Selling v. Radford, 243 U. S. 46 . . . . These de-
cisions forbid Federal Courts from acting in total reliance on a 
state judgment. We have before us, and have reviewed, the entire 
record developed by the Ohio proceedings, but think it proper to 
dispose of the matter primarily upon the charges on which the Ohio 
Court disciplined Mr. Ruffalo. The facts as to these are not in 
dispute.” 370 F. 2d 447, 449 (1966) (note omitted).
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appraisal of petitioner’s conduct is one about which 
reasonable men differ, not one immediately apparent 
to any scrupulous citizen who confronts the question.3 
I would hold that a federal court may not deprive an 
attorney of the opportunity to practice his profession 
on the basis of a determination after the fact that con-
duct is unethical if responsible attorneys would differ 
in appraising the propriety of that conduct. I express 
no opinion about whether the Court of Appeals, as part 
of a code of specific rules for the members of its bar, 
could proscribe the conduct for which petitioner was 
disbarred.

3 As the Court points out, there was no evidence before any of 
the state or federal courts which appraised petitioner’s conduct that 
the man he employed had ever investigated a case in the yard where 
he worked, investigated on company time, or been given access to 
confidential railroad information.



AVCO CORP. v. AERO LODGE 735. 557

Syllabus.

AVCO CORP. v. AERO LODGE NO. 735, INTERNA-
TIONAL ASSOCIATION OF MACHINISTS &

AEROSPACE WORKERS, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT.

No. 445. Argued March 11, 1968.—Decided April 8, 1968.

Petitioner, employer, brought suit in a Tennessee court to enjoin 
respondent union and its members from striking in violation of a 
“no-strike” clause in the collective bargaining agreement. The 
state court issued an ex parte injunction. Respondents moved in 
Federal District Court for removal of the case, and dissolution 
of the injunction. The District Court ruled that the action was 
within its original jurisdiction, denied a motion to remand to the 
state court, and dissolved the injunction. The Court of Appeals 
affirmed. Held:

1. Since this action is based on § 301 of the Labor Manage-
ment Relations Act, it is controlled by federal substantive law, 
even though brought in a state court, and removal is but one 
aspect of the “primacy of the federal judiciary in deciding ques-
tions of federal law.” P. 560.

2. This suit clearly arises under the “laws of the United States,” 
within the meaning of the removal statute, 28 U. S. C. § 1441 (b), 
and is within the “original jurisdiction” of the District Court 
under §§1441 (a) and (b). P. 560.

3. The nature of the relief available after jurisdiction attaches 
is different from the question whether the court has jurisdiction 
to adjudicate the controversy. P. 561.

376 F. 2d 337, affirmed.

J. Mack Swigert argued the cause for petitioner. With 
him on the briefs were Warren G. Sullivan, Don A. Banta, 
William Waller, Robert G. McCullough and John B. 
Hollister.

Bernard Dunau argued the cause for respondents. 
With him on the brief were Plato E. Papps, Cecil D. 
Branstetter and Carrol D. Kilgore.
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Briefs of amici curiae, urging reversal, were filed by 
Jerome Powell, Robert M. Scott and William H. Willcox 
for the Chamber of Commerce of the United States et al., 
and by Herman Lazarus and Harold Jacobs for the Labor 
Relations Committee of Council of State Chambers of 
Commerce et al.

Brief of amicus curiae, urging affirmance, was filed by 
J. Albert Woll, Laurence Gold and Thomas E. Harris for 
the American Federation of Labor and Congress of Indus-
trial Organizations.

Mr . Justice  Douglas  delivered the opinion of the 
Court.

Petitioner filed a suit in a state court in Tennessee to 
enjoin respondent union and its members and associates 
from striking at petitioner’s plant. The heart of the 
complaint was a “no-strike” clause in the collective bar-
gaining agreement by which “grievances” were to be 
settled amicably or by binding arbitration. The eligi-
bility of employees for promotion engendered disputes— 
allegedly subject to the grievance procedure—which so 
far as appears involved no violence or trespass but which 
resulted in work stoppages and a walkout by employees. 
The state court issued an ex parte injunction.

Respondents then moved in the Federal District Court 
for removal of the case.1 A motion to remand to the

x28 U. S. C. § 1441 provides in relevant part:
“Actions removable generally.
“(a) Except as otherwise expressly provided by Act of Congress, 

any civil action brought in a State court of which the district courts 
of the United States have original jurisdiction, may be removed by 
the defendant or the defendants, to the district court of the United 
States for the district and division embracing the place where such 
action is pending.

“(b) Any civil action of which the district courts have original
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state court was made and denied, the District Court rul-
ing that the action was within its original jurisdiction. 
The District Court granted respondents’ motion to dis-
solve the injunction issued by the Tennessee court. The 
Court of Appeals affirmed. 376 F. 2d 337. We granted 
the petition for certiorari (389 U. S. 819) because of an 
apparent conflict between the decision below and Ameri-
can Dredging Co. v. Local 25, 338 F. 2d 837, from the 
Court of Appeals for the Third Circuit.

The starting point is § 301 of the Labor Management 
Relations Act, 1947, 61 Stat. 156, 29 U. S. C. § 185, 
which, we held in Textile Workers n . Lincoln Mills, 353 
U. S. 448, was fashioned by Congress to place sanctions 
behind agreements to arbitrate grievance disputes. We 
stated:

“We conclude that the substantive law to apply 
in suits under § 301 (a) is federal law, which the 
courts must fashion from the policy of our national 
labor laws. . . . The Labor Management Relations 
Act expressly furnishes some substantive law. It 
points out what the parties may or may not do in 
certain situations. Other problems will lie in the 
penumbra of express statutory mandates. Some 
will lack express statutory sanction but will be 
solved by looking at the policy of the legislation and 
fashioning a remedy that will effectuate that policy. 
The range of judicial inventiveness will be deter-
mined by the nature of the problem. . . . Federal 
interpretation of the federal law will govern, not 
state law. . . . But state law, if compatible with 
the purpose of § 301, may be resorted to in order 
to find the rule that will best effectuate the federal

jurisdiction founded on a claim or right arising under the Consti-
tution, treaties or laws of the United States shall be removable 
without regard to the citizenship or residence of the parties. . . .”
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policy. . . . Any state law applied, however, will 
be absorbed as federal law and will not be an inde-
pendent source of private rights.” 353 U. S., at 456- 
457.

An action arising under § 301 is controlled by federal 
substantive law even though it is brought in a state 
court.2 Humphrey v. Moore, 375 U. S. 335; Local 17 
v. Lucas Flour Co., 369 U. S. 95; Charles Dowd Box Co. 
v. Courtney, 368 U. S. 502. Removal is but one aspect3 
of “the primacy of the federal judiciary in deciding 
questions of federal law.” See England v. Medical 
Examiners, 375 U. S. 411, 415-416.

It is thus clear that the claim under this collective bar-
gaining agreement is one arising under the “laws of the 
United States” within the meaning of the removal stat-
ute. 28 U. S. C. § 1441 (b). It likewise seems clear that 
this suit is within the “original jurisdiction” of the Dis-
trict Court within the meaning of 28 U. S. C. §§ 1441 (a) 
and (b). It is true that the Court by a 5-to-3 decision in 
Sinclair Refining Co. v. Atkinson, 370 U. S. 195, held that 
although a case was properly in the federal district court 
by reason of § 301, the Norris-LaGuardia Act bars that 
court from issuing an injunction in the labor dispute.

2 We find it unnecessary to rule on the holding of the Court of 
Appeals below that “the remedies available in State Courts are 
limited to the remedies available under Federal law.” 376 F. 2d, 
at 343. That conclusion would suggest that state courts are pre-
cluded by § 4 of the Norris-LaGuardia Act from issuing injunctions 
in labor disputes, even though the defendant does not exercise his 
right—which we confirm today—to remove the case to the District 
Court under 28 U. S. C. § 1441 (b), and the state court therefore 
retains jurisdiction over the action. We have no occasion to resolve 
that matter here, since respondents did elect to have the case 
removed.

3 See A. Dobie, Handbook of Federal Jurisdiction and Procedure 
346 (1928); H. Hart & H. Wechsler, The Federal Courts and the 
Federal System 727-733, 1019-1020 (1953).
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The nature of the relief available after jurisdiction at-
taches is, of course, different from the question whether 
there is jurisdiction to adjudicate the controversy. The 
relief in § 301 cases varies—from specific performance of 
the promise to arbitrate {Textile Workers v. Lincoln 
Mills, supra), to enforcement or annulment of an arbi-
tration award {United Steel Workers v. Enterprise Wheel 
& Car Corp., 363 U. S. 593), to an award of compensa-
tory damages {Atkinson v. Sinclair Refining Co., 370 
U. S. 238), and the like. See Smith v. Evening News 
Assn., 371 U. S. 195, 199-200. But the breadth or nar-
rowness of the relief which may be granted under federal 
law in § 301 cases is a distinct question from whether the 
court has jurisdiction over the parties and the subject 
matter. Any error in granting or designing relief “does 
not go to the jurisdiction of the court.” Swijt & Co. v. 
United States, 276 U. S. 311, 331. Cf. Zwickler n . Koota, 
389 U. S. 241, 254-255. When the Court in Sinclair Re-
fining Co. n . Atkinson, supra, at 215, said that dismissal 
of a count in the complaint asking for an injunction 
was correct “for lack of jurisdiction under the Norris- 
LaGuardia Act,” it meant only that the Federal District 
Court lacked the general equity power to grant the par-
ticular relief.4

Title 28 U. S. C. § 1337 says that “The district courts 
shall have original jurisdiction of any civil action or pro-

4 Another question raised here is whether the District Court, 
to which the action had been removed, should have dissolved the 
injunction issued by the Tennessee state court. There is, of course, 
no question of the power of the District Court to dissolve the 
injunction. See 28 U. S. C. § 1450. Whether it did so because 
it felt that action was required by Sinclair Refining Co. v. Atkinson, 
370 U. S. 195, or because of its equity powers or both is not clear. 
But the Court of Appeals went much further and said in a dictum 
that “the remedies available in State Courts are limited to the 
remedies available under Federal law.” 376 F. 2d, at 343. We 
reserve decision on those questions.
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ceeding arising under any Act of Congress regulating 
commerce . . . It is that original jurisdiction that a 
§ 301 action invokes. Textile Workers v. Lincoln Mills, 
supra, at 457.

Affirmed.

Mr . Just ice  Stewart , with whom Mr . Justice  Har -
lan  and Mr . Justi ce  Brennan  join, concurring.

I agree that the case before us was removable to the 
Federal District Court under 28 U. S. C. § 1441.

The District Judge not only denied a motion to remand 
the case to the state court but also dissolved the state 
court injunction, and it is only by virtue of the latter 
order that an appeal was possible at this stage of the liti-
gation. American Dredging Co. v. Local 25, 338 F. 2d 
837, 838, n. 2.

As the Court says, it is not clear whether or not the 
District Judge dissolved the injunction “because [he] felt 
that action was required by Sinclair Refining Co. v. Atkin-
son, 370 U. S. 195,” ante, at 561, n. 4. Accordingly, the 
Court expressly reserves decision on the effect of Sinclair 
in the circumstances presented by this case. The Court 
will, no doubt, have an opportunity to reconsider the 
scope and continuing validity of Sinclair upon an appro-
priate future occasion.
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UNITED STATES v. JOHNSON et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF GEORGIA.

No. 482. Argued March 14, 1968.—Decided April 8, 1968.

Though the exclusive-remedy provision of the Civil Rights Act of 
1964, §207 (b), confines the enforcement of substantive rights 
under the Act to injunctive relief, and thus bars criminal action 
against proprietors and owners of facilities for refusal to serve 
Negroes, it does not foreclose criminal action against outsiders 
having no relation to the proprietors or owners. The District 
Court, therefore, erred in dismissing an indictment under 18 
U. 8. C. § 241 against outside hoodlums for conspiring to assault 
Negroes for exercising their federal rights under the Act. Pp. 564- 
567.

269 F. Supp. 706, reversed.

Ralph S. Spritzer argued the cause for the United 
States. On the brief were Solicitor General Griswold 
and Assistant Attorney General Doar.

Robert B. Thompson, by appointment of the Court, 
post, p. 917, argued the cause for appellees. With him 
on the brief was Reuben A. Garland.

Mr . Justi ce  Douglas  delivered the opinion of the 
Court.

The question in this case is whether conspiracies by 
outside hoodlums to assault Negroes for exercising their 
right to equality in public accommodations under § 201 
of the Civil Rights Act of 1964, 78 Stat. 243, 42 U. S. C. 
§ 2000a, are subject only to a civil suit for an injunction 
as provided in § 204 of that Act, 42 U. S. C. § 2000a-3, or 
whether they are also subject to criminal prosecution 
under 18 U. S. C. § 241, which provides fine and imprison-
ment for a conspiracy “to injure, oppress, threaten, or in-
timidate any citizen in the free exercise or enjoyment of 
any right or privilege secured to him by the Constitution
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or laws of the United States, or because of his having so 
exercised the same . . . .”

The indictment charged a conspiracy to injure and 
intimidate three Negroes in the exercise of their right 
to patronize a restaurant. The defendants, who were 
outsiders, not connected with the restaurant, are charged 
with having used violence against these Negroes for hav-
ing received service at the restaurant, the purpose of the 
conspiracy being in part “to discourage them and other 
Negro citizens from seeking service” there “on the same 
basis as white citizens.”

The facts are not developed because the District Court 
granted a motion to dismiss the indictment on the ground 
that § 207 (b) of the Act1 makes the provision for relief 
by injunction the exclusive remedy under the Act. The 
case is here on appeal. 18 U. S. C. § 3731. We noted 
probable jurisdiction. 389 U. S. 910.

The legislative history contains language which to the 
District Court seemed to preclude remedy by indictment. 
Senator Humphrey, floor manager of the bill, explained 
§ 207 (b) :

“This would mean, for example, that a proprietor 
who, in the first instance, legitimately—but errone-
ously—believes his establishment is not covered by 
section 201 or 202 need not fear a jail sentence or a 
damage action if his judgment as to coverage of 
title II is wrong.” 110 Cong. Rec. 9767.

1 Section 207 (b) of the Act, 42 U. S. C. §2000a-6 (b), provides:
“The remedies provided in this title shall be the exclusive means 

of enforcing the rights based on this title, but nothing in this title 
shall preclude any individual or any State or local agency from 
asserting any right based on any other Federal or State law not 
inconsistent with this title, including any statute or ordinance 
requiring nondiscrimination in public establishments or accommo-
dations, or from pursuing any remedy, civil or criminal, which may 
be available for the vindication or enforcement of such right.”



UNITED STATES v. JOHNSON. 565

563 Opinion of the Court.

Senator Young agreed:
“The enforcement provisions of title II are based 

on the specific prohibition in section 203 against 
denying or interfering with the right to the non- 
discriminatory use of facilities covered by the title. 
In case of a violation, the aggrieved person would 
be able to sue for an injunction to end the denial or 
interference. . . . The prohibitions of title II 
would be enforced only by civil suits for an injunc-
tion. Neither criminal penalties nor the recovery 
of money damages would be involved.” 110 Cong. 
Rec. 7384.

Senator Magnuson added:
“Moreover, in every case, a judicial determination 

of coverage must be made prior to the entry of any 
order requiring the owner to stop discrimination. 
Thus, no one would become subject to any contempt 
sanctions—the only sanctions provided for in the 
act, until after it has been judicially determined that 
his establishment is subject to the act and he has 
been ordered by the Court to end this discrimination, 
and he has violated that Court order.” 110 Cong. 
Rec. 7405.

That legislative history makes clear that the “pro-
prietor” or “owner” is not to be subjected to criminal 
liability, where he has not had a chance to litigate 
whether his facilities are subject to the Act. But no 
proprietor or owner is here involved. Outside hoodlums 
are charged with the conspiracy; and the history of fed-
eral law, as applicable to them, is clear. 18 U. S. C. § 241 
is derived from the Enforcement Act of 1870, § 6, 16 Stat. 
141, and, as noted, protects the citizen “in the free exer-
cise or enjoyment of any right or privilege secured to him 
by the Constitution or laws of the United States.” The 
right to service in a restaurant is such a “right,” at least
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by virtue of the 1964 Act. We said in United States v. 
Price, 383 U. S. 787, 801, in reference to 18 U. S. C. § 241, 
“We think that history leaves no doubt that, if we are to 
give § 241 the scope that its origins dictate, we must 
accord it a sweep as broad as its language.”

We have over the years given protection to many fed-
eral rights under § 241.2 We refuse to believe that hood-
lums operating in the fashion of the Ku Klux Klan, 
were given protection by the 1964 Act for violating those 
“rights” of the citizen that § 241 was designed to protect.

Immediately after the provision in § 207 (b) stating 
that the remedies provided “shall be the exclusive means 
of enforcing the rights based on this title,” is a further 
provision stating that “nothing in this title shall preclude 
any individual or any State or local agency from assert-
ing any right based on any other Federal or State law 
not inconsistent with this title ... or from pursuing 
any remedy, civil or criminal, which may be available 
for the vindication or enforcement of such right.” 
There is, therefore, within the four corners of § 207 (b) 
evidence that it was not designed as pre-empting every 
other mode of protecting a federal “right” or as granting 
immunity to those who had long been subject to the 
regime of § 241.

It is, of course, true that § 203 (b) of the Act, 42 U. S. C. 
§ 2000a-2 (b), bars the use of violence against those 
who assert their rights under the Act, and that therefore 
a remedy by way of an injunction could be obtained by 
the party aggrieved under § 204 (a). A like remedy is

2 See, e. g., United States v. Classic, 313 U. S. 299 (the right to 
vote); United States v. Guest, 383 U. S. 745 (right to travel); 
United States v. Waddell, 112 U. S. 76 (the right to perfect a 
homestead); Logan v. United States, 144 U. S. 263 (the right 
to be free of violence while in the custody of a federal marshal); 
United States v. Mason, 213 U. S. 115 (the right of federal officers 
to perform their duties); United States v. Price, 383 U. S. 787 
(Fourteenth Amendment rights).
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available to the Attorney General by reason of § 206 (a). 
But as we read the Act, the exclusive-remedy provision 
of § 207 (b) was inserted only to make clear that the 
substantive rights to public accommodation defined in 
§ 201 and § 202 are to be enforced exclusively by injunc-
tion. Proprietors and owners are not to be prosecuted 
criminally for mere refusal to serve Negroes. But the 
Act does not purport to deal with outsiders; nor can we 
imagine that Congress desired to give them a brand new 
immunity from prosecution under 18 U. S. C. § 241—a 
statute that encompasses “all of the rights and privi-
leges secured to citizens by all of the Constitution and 
all of the laws of the United States.” United States v. 
Price, supra, at 800.

Reversed.

Mr . Justi ce  Marshall  took no part in the considera-
tion or decision of this case.

Mr . Justi ce  Stewart , with whom Mr . Justice  Black  
and Mr . Justi ce  Harlan  join, dissenting.

I regret that I cannot join the opinion of the Court. 
There is, of course, no question of the reprehensibility 
of the appellees’ alleged conduct. But the issue is 
whether Congress has subjected this conduct to federal 
criminal prosecution.

Section 201 of Title II of the Civil Rights Act of 
1964, 78 Stat. 243, secures the right to equal enjoy-
ment of places of public accommodation. Section 203 
prohibits interference with that right in any of three 
ways:

“No person shall (a) withhold, deny, or attempt 
to withhold or deny, or deprive or attempt to de-
prive, any person of any right or privilege secured 
by section 201 or 202, or (b) intimidate, threaten, 
or coerce, or attempt to intimidate, threaten, or 
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coerce any person with the purpose of interfering 
with any right or privilege secured by section 201 
or 202, or (c) punish or attempt to punish any per-
son for exercising or attempting to exercise any 
right or privilege secured by section 201 or 202.”

Section 204 authorizes private injunctive actions 
against violations of § 203. Section 206 provides for 
injunctive actions by the Attorney General against pat-
terns or practices of resistance to enjoyment of Title II 
rights. Finally § 207 (b) states:

“The remedies provided in this title shall be the 
exclusive means of enforcing the rights based on 
this title . 1

The plain language of the exclusive remedies clause 
of § 207 thus clearly precludes a criminal prosecution for 
interfering with rights secured by Title II.2 And the 
very legislative history cited by the Court leaves no 
doubt that a specific purpose of that clause was to pre-
vent criminal prosecutions under 18 U. S. C. § 241. It 
was upon that understanding that Congress enacted the 
legislation.

The Court’s effort to distinguish between refusal of 
service by a proprietor and violent interference by third 
parties is not only without any support in the language

1 Section 207 contains a proviso; but the United States, which 
brought this prosecution, is conspicuously absent from the list of 
those to whom the proviso applies:
“[N]othing in this title shall preclude any individual or any State 
or local agency from asserting any right based on any other Federal 
or State law not inconsistent with this title, including any statute 
or ordinance requiring nondiscrimination in public establishments or 
accommodations, or from pursuing any remedy, civil or criminal, 
which may be available for the vindication or enforcement of such 
right.” (Emphasis added.)

2 The indictment did not allege injury to any rights other than 
those established by Title II of the Civil Rights Act of 1964.
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of § 207 but also is belied by § 203 of the Title, quoted 
above. That section clearly prohibits intimidation and 
coercion by third persons as well as refusal of service by 
a proprietor. Congress, therefore, was explicitly aware 
of the kind of conduct alleged in this case when it enacted 
Title II, and Congress provided in § 207 that the exclu-
sive remedy to prohibit such conduct must be by 
injunction.

The exclusive remedies provided by Congress to pro-
tect the rights secured by Title II of the 1964 Act are 
undoubtedly ineffective in a case like this. But I cannot, 
for that reason, join in rewriting the law that Congress 
so clearly enacted.

I respectfully dissent.



570 OCTOBER TERM, 1967.

Opinion of the Court. 390 U.S.

UNITED STATES v. JACKSON et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF CONNECTICUT.

No. 85. Argued December 7, 1967.—Decided April 8, 1968.

The Federal Kidnaping Act provides that interstate kidnapers “shall 
be punished (1) by death if the kidnaped person has not been 
liberated unharmed, and if the verdict of the jury shall so recom-
mend, or (2) by imprisonment for any term of years or for life, 
if the death penalty is not imposed.” The District Court dis-
missed the count of an indictment charging appellees with violat-
ing the Act because it makes “the risk of death” the price for 
asserting the right to trial by jury and thus “impairs . . . free 
exercise” of that constitutional right. The Government appealed 
directly to this Court. Held: The death penalty clause imposes 
an impermissible burden upon the exercise of a constitutional right, 
but that provision is severable from the remainder of the Act and 
the unconstitutionality of that clause does not require the defeat 
of the Act as a whole. Pp. 572-591.

262 F. Supp. 716, reversed and remanded.

Ralph S. Spritzer argued the cause for the United 
States. With him on the briefs were Solicitor General 
Griswold, Assistant Attorney General Vinson, Richard A. 
Posner, Beatrice Rosenberg and Marshall Tamor Golding.

Steven B. Duke argued the cause for appellees. With 
him on the brief for appellee Jackson was Stephen I. 
Traub. Ira B. Grudberg was on the brief for appellee 
Walsh.

Mr . Justice  Stewart  delivered the opinion of the 
Court.

The Federal Kidnaping Act, 18 U. S. C. §1201 (a), 
provides:

“Whoever knowingly transports in interstate . . . 
commerce, any person who has been unlawfully . . . 
kidnaped . . . and held for ransom ... or other-
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wise . . . shall be punished (1) by death if the 
kidnaped person has not been liberated unharmed, 
and if the verdict of the jury shall so recommend, 
or (2) by imprisonment for any term of years or 
for life, if the death penalty is not imposed.”

This statute thus creates an offense punishable by death 
“if the verdict of the jury shall so recommend.” The 
statute sets forth no procedure for imposing the death 
penalty upon a defendant who waives the right to jury 
trial or upon one who pleads guilty.

On October 10, 1966, a federal grand jury in Connecti-
cut returned an indictment charging in count one that 
three named defendants, the appellees in this case, had 
transported from Connecticut to New Jersey a person 
who had been kidnaped and held for ransom, and who 
had been harmed when liberated.1 The District Court 
dismissed this count of the indictment,2 holding the 
Federal Kidnaping Act unconstitutional because it makes 
“the risk of death” the price for asserting the right to 
jury trial, and thereby “impairs . . . free exercise” of 
that constitutional right.3 The Government appealed

1 Count one:
“On or about September 2, 1966, CHARLES JACKSON, also 

known as 'Batman/ also known as ‘Butch’; and GLENN WAL-
TER ALEXANDER DE LA MOTTE; and JOHN ALBERT 
WALSH, JR., the defendants herein, did knowingly transport in 
interstate commerce from Milford in the District of Connecticut 
to Alpine, New Jersey, one John Joseph Grant, III, a person who 
had theretofore been unlawfully seized, kidnapped, carried away 
and held by the defendants herein, for ransom and reward and for 
the purpose of aiding the said defendants to escape arrest, and 
the said John Joseph Grant, HI, was harmed when liberated, in 
violation of Title 18, United States Code, Section 1201 (a).”

2 Count two, charging transportation of a stolen motor vehicle 
from Connecticut to New York in violation of 18 U. S. C. § 2312, has 
not been challenged and is not now before us.

3 262 F. Supp. 716, 718.
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directly to this Court,4 and we noted probable jurisdic-
tion.5 We reverse.

We agree with the District Court that the death pen-
alty provision of the Federal Kidnaping Act imposes an 
impermissible burden upon the exercise of a constitu-
tional right, but we think that provision is severable from 
the remainder of the statute. There is no reason to in-
validate the law in its entirety simply because its capital 
punishment clause violates the Constitution. The Dis-
trict Court therefore erred in dismissing the kidnaping 
count of the indictment.

I.
One fact at least is obvious from the face of the statute 

itself: In an interstate kidnaping case where the victim 
has not been liberated unharmed, the defendant’s asser-
tion of the right to jury trial may cost him his life, for 
the federal statute authorizes the jury—and only the 
jury—to return a verdict of death. The Government 
does not dispute this proposition. What it disputes is 
the conclusion that the statute thereby subjects the de-
fendant who seeks a jury trial to an increased hazard of 
capital punishment. As the Government construes the 
statute, a defendant who elects to be tried by a jury 
cannot be put to death even if the jury so recommends— 
unless the trial judge agrees that capital punishment 
should be imposed. Moreover, the argument goes, a 
defendant cannot avoid the risk of death by attempting 
to plead guilty or waive jury trial. For even if the trial 
judge accepts a guilty plea or approves a jury waiver, the 
judge remains free, in the Government’s view of the 
statute, to convene a special jury for the limited purpose 
of deciding whether to recommend the death penalty. 
The Government thus contends that, whether or not the

418 U. S. C. § 3731.
5 387 U. S. 929.
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defendant chooses to submit to a jury the question of 
his guilt, the death penalty may be imposed if and only 
if both judge and jury concur in its imposition. On 
this understanding of the statute, the Government con-
cludes that the death penalty provision of the Kidnaping 
Act does not operate to penalize the defendant who 
chooses to contest his guilt before a jury. It is unneces-
sary to decide here whether this conclusion would follow 
from the statutory scheme the Government envisions,6 
for it is not in fact the scheme that Congress enacted.

At the outset, we reject the Government’s argument 
that the Federal Kidnaping Act gives the trial judge 
discretion to set aside a jury recommendation of death. 
So far as we are aware, not once in the entire 34-year 
history of the Act has a jury’s recommendation of death 
been discarded by a trial judge.7 The Government would

6 Even if the Government’s interpretation were sound, the valid-
ity of its conclusion would still be far from clear. As the District 
Court observed, “even if the trial court has the power to submit 
the issue of punishment to a jury, that power is discretionary, its 
exercise uncertain.” 262 F. Supp. 716, 717-718. The Government 
assumes that a judge who would accept the death penalty recom-
mendation appended to a jury verdict of guilt is a judge who would 
exercise his discretionary power to convene a penalty jury if the 
defendant were to plead guilty or submit to a bench trial. But the 
mere fact that a judge would defer to the jury’s recommendation 
hardly implies that he would take the extraordinary step of con-
vening a penalty jury after accepting a plea of guilty or approving 
a waiver of jury trial. Even if the Government’s statutory position 
were correct, the fact would remain that the defendant convicted on 
a guilty plea or by a judge completely escapes the threat of capital 
punishment unless the trial judge makes an affirmative decision 
to commence a penalty hearing and to impanel a special jury 
for that purpose, whereas the defendant convicted by a jury auto-
matically incurs a risk that the same jury will recommend the death 
penalty and that the judge will accept its recommendation.

7 One district judge has indicated that he would not feel bound 
by a jury recommendation of death in a kidnaping case, see Robin-
son v. United States, 264 F. Supp. 146, 151-153, but the question
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apparently have us assume either that trial judges have 
always agreed with jury recommendations of capital pun-
ishment under the statute—an unrealistic assumption at 
best8—or that they have abdicated their statutory duty 
to exercise independent judgment on the issue of penalty. 
In fact, the explanation is a far simpler one. The stat-
ute unequivocally states that, “if the verdict of the jury 
shall so recommend,” the defendant “shall be pun-
ished ... by death . . . .” The word is “shall,” not 
“may.” 9 In acceding without exception to jury recom- 

was not directly before him since the case involved a petition for 
post-conviction relief. Although federal juries have recommended 
capital punishment in a number of kidnaping cases, counsel for the 
Government stated at oral argument in this Court that he was aware 
of no case in which such a recommendation had been set aside.

8 See H. Kalven & H. Zeisel, The American Jury 436-444 (1966).
9 The Government notes that the word “shall” precedes both 

alternative punishments: The offender “shall be punished (1) by 
death if the kidnaped person has not been liberated unharmed, 
and if the verdict of the jury shall so recommend, or (2) by im-
prisonment . . . .” But the notion that judicial discretion is thereby 
authorized is dispelled by the qualification attached to the second 
alternative: “by imprisonment . . . if the death penalty is not 
imposed.” Although it is true that the judge rather than the jury 
is formally responsible for imposing sentence in a federal criminal 
case, those qualifying words would state a pointless truism unless 
they were meant to refer to the jury’s recommendation: The 
offender “shall be punished (1) by death ... if the verdict of the 
jury shall so recommend, or (2) by imprisonment” if the jury’s ver-
dict does not so recommend. To accept the Government’s reading of 
the statute would make its final phrase a complete redundancy, 
anomalous indeed in a statute that Congress has twice pruned of 
excess verbiage. See Reviser’s Note following 18 U. S. C. § 1201.

Nothing in the language or history of the Federal Kidnaping Act 
points to any such result. On the contrary, an examination of the 
death penalty provision in its original form demonstrates that
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mendations of death, trial judges have simply carried 
out the mandate of the statute.

The Government nonetheless urges that we overlook 
Congress’ choice of the imperative. Whatever might 
have been assumed in the past, we are now asked to 
construe the statute so as to eliminate the jury’s power 
to fix the death penalty without the approval of the 
presiding judge. “[T]his reading,” it is said, would 
conform “to the long tradition that makes the trial judge 
in the federal courts the arbiter of the sentence.” And 
so it would. The difficulty is that Congress intentionally 
discarded that tradition when it passed the Federal Kid-
naping Act. Over the forcefully articulated objection 
that jury sentencing would represent an unwarranted 
departure from settled federal practice,10 Congress re-
jected a version of the Kidnaping Act that would have

Congress could not have intended the meaning the Government 
now seeks to attribute to it. For the statute as it stood in 1934 
provided that the offender “shall, upon conviction, be punished 
(1) by death if the verdict of the jury shall so recommend, pro-
vided that the sentence of death shall not be imposed by the court 
if, prior to its imposition, the kidnaped person has been liberated 
unharmed, or (2) if the death penalty shall not apply nor be 
imposed the convicted person shall be punished by imprisonment in 
the penitentiary for such term of years as the court in its dis-
cretion shall determine . . . .” 48 Stat. 781. In this form, the 
statutory language simply will not support the interpretation that 
the offender “shall be punished by death or by imprisonment” if 
the jury recommends the death penalty. For the statute in this 
form makes unmistakably clear that, if the death penalty applies— 
i. e., if the jury has recommended death—then the punishment 
shall be death unless, before the judge has imposed sentence, the 
victim has been liberated unharmed. There is absolutely no reason 
to think that the purely formal transformations through which the 
statute has passed since 1934 were intended to alter this basic 
penalty structure.

10 See 75 Cong. Rec. 13288, 13295-13297 (1932).
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left punishment to the court’s discretion 11 and instead 
chose an alternative that shifted from a single judge to 
a jury of 12 the onus of inflicting the penalty of death.12 
To accept the Government’s suggestion that the jury’s 
sentencing role be treated as merely advisory would 
return to the judge the ultimate duty that Congress 
deliberately placed in other hands.

The thrust of the clause in question was clearly ex-
pressed by the House Judiciary Committee that drafted 
it: Its purpose was, quite simply, “to permit the jury 
to designate a death penalty for the kidnaper.” 13 The 
fact that Congress chose the word “recommend” to de-
scribe what the jury would do in designating punishment 
cannot obscure the basic congressional objective of mak-
ing the jury rather than the judge the arbiter of the 
death sentence. The Government’s contrary contention 
cannot stand.

Equally untenable is the Government’s argument that 
the Kidnaping Act authorizes a procedure unique in the 
federal system—that of convening a special jury, without 
the defendant’s consent, for the sole purpose of deciding

11 As originally drafted, the Kidnaping Act had provided for 
punishment “by death or imprisonment ... for such term of years 
as the court in its discretion shall determine. . . .” 75 Cong. Rec. 
13288 (1932).

12 A number of Congressmen feared that empowering judges to 
impose capital punishment might make some jurors unduly reluctant 
to convict. See 75 Cong. Rec. 13289, 13294 (1932). To the extent 
that this concern was responsible for the decision to require a jury 
recommendation of death as a prerequisite to the imposition of 
capital punishment, it is of course immaterial whether or not the 
jury’s recommendation is binding on the trial judge. But, as the 
Government concedes, many of the Congressmen who favored jury 
determination of the death penalty did so largely because such a 
scheme would take from the judge the onus of inflicting capital pun-
ishment. See, e. g., 75 Cong. Rec. 13297.

13 H. R. Rep. No. 1457, 73d Cong., 2d Sess., 2 (1934) (emphasis 
added).
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whether he should be put to death. We are told ini-
tially that the Federal Kidnaping Act authorizes this 
procedure by implication. The Government’s reasoning 
runs as follows: The Kidnaping Act permits the infliction 
of capital punishment whenever a jury so recommends. 
The Act does not state in so many words that the jury 
recommending capital punishment must be a jury im-
paneled to determine guilt as well. Therefore the Act 
authorizes infliction of the death penalty on the recom-
mendation of a jury specially convened to determine 
punishment. The Government finds support for this 
analysis in a Seventh Circuit decision construing the Fed-
eral Kidnaping Act to mean that the death penalty may 
be imposed whenever “an affirmative recommendation 
[is] made by a jury,” including a jury convened solely 
for that purpose after the court has accepted a guilty 
plea. Seadlund v. United States, 97 F. 2d 742, 748. 
Accord, Robinson n . United States, 264 F. Supp. 146, 153. 
But the statute does not say “a jury.” It says “the jury.” 
At least when the defendant demands trial by jury on the 
issue of guilt, the Government concedes that “the verdict 
of the jury” means what those words naturally suggest: 
the general verdict of conviction or acquittal returned by 
the jury that passes upon guilt or innocence. Thus, when 
such a jury has been convened, the statutory reference is 
to that jury alone, not to a jury impaneled after convic-
tion for the limited purpose of determining punishment.14 
Yet the Government argues that, when the issue of guilt 
has been tried to a judge or has been eliminated alto-
gether by a plea of guilty, “the verdict of the jury” at 
once assumes a completely new meaning. In such a case, 
it is said, “the verdict of the jury” means the recommen-

14 If the jury’s verdict of guilt includes no death penalty recom-
mendation, the judge can impose no penalty beyond imprisonment. 
He cannot convene another jury to recommend capital punishment. 
See United States v. Dressier, 112 F. 2d 972, 980.
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dation of a jury convened for the sole purpose of deciding 
whether the accused should live or die.

The Government would have us give the statute this 
strangely bifurcated meaning without the slightest indi-
cation that Congress contemplated any such scheme. 
Not a word in the legislative history so much as hints 
that a conviction on a plea of guilty or a conviction by a 
court sitting without a jury might be followed by a 
separate sentencing proceeding before a penalty jury. If 
the power to impanel such a jury had been recognized 
elsewhere in the federal system when Congress enacted 
the Federal Kidnaping Act, perhaps Congress’ total 
silence on the subject could be viewed as a tacit incor-
poration of this sentencing practice into the new law. 
But the background against which Congress legislated 
was barren of any precedent for the sort of sentencing 
procedure we are told Congress impliedly authorized.

The Government nonetheless maintains that Congress’ 
failure to provide for the infliction of the death penalty 
upon those who plead guilty or waive jury trial was no 
more than an oversight that the courts can and should 
correct. At least twice, Congress has expressly authorized 
the infliction of capital punishment upon defendants 
convicted without a jury,15 but even on the assumption

15 In a statute forbidding the wrecking of trains, Congress provided 
that “[w] hoever is convicted of any such crime, which has resulted 
in the death of any person, shall be subject ... to the death 
penalty ... if the jury shall in its discretion so direct, or, in the 
case of a plea of guilty, if the court in its discretion shall so order.” 
62 Stat. 794 (1948), 18 U. S. C. § 1992 (emphasis added). And 
in a statute prohibiting the destruction of aircraft, Congress pro-
vided that violators whose conduct causes death “shall be sub-
ject ... to the death penalty ... if the jury shall in its discre-
tion so direct, or, in the case of a plea of guilty, or a plea of 
not guilty where the defendant has waived a trial by jury, if the 
court in its discretion shall so order.” 70 Stat. 540 (1956), 18 
U. S. C. §34 (emphasis added).

The language of the aircraft-wrecking statute, 18 U. S. C. § 34, 
is of particular interest here because it reflects a congressional 
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that the failure of Congress to do so here was wholly 
inadvertent, it would hardly be the province of the courts 
to fashion a remedy. Any attempt to do so would be 
fraught with the gravest difficulties: If a special jury 
were convened to recommend a sentence, how would the 
penalty hearing proceed? What would each side be 
required to show? What standard of proof would gov-
ern? To what extent would conventional rules of evi-
dence be abrogated? What privileges would the accused 
enjoy? Congress, unlike the state legislatures that have 
authorized jury proceedings to determine the penalty in 
capital cases,w has addressed itself to none of these 
questions.17

awareness of the precise problem the Government suggests Congress 
overlooked in the kidnaping area: In a letter addressed to the 
Chairman of the House Committee on Interstate and Foreign Com-
merce, William P. Rogers, then Deputy Attorney General, suggested 
on behalf of the Justice Department that the bill then under con-
sideration should be amended by the addition of the phrase “or 
in the case of a plea of not guilty where the defendant has waived 
trial by jury.” The letter stated:
“Under the present phraseology it is doubtful whether the court 
could invoke the death penalty in a situation where the defendant 
has entered a plea of not guilty, waived his right to a trial by jury, 
and asked to be tried by the court.” 2 U. S. Code Congressional 
and Administrative News, 84th Cong., 2d Sess., 3149-3150 (1956). 
Congress inserted the suggested language in the aircraft statute as 
enacted on July 14, 1956. Less than a month later, Congress recon-
sidered the Kidnaping Act and added a technical amendment, 70 
Stat. 1043 (1956), but included no provision to authorize the impo-
sition of the death penalty upon defendants who plead guilty or 
waive the right to jury trial.

16 See Cal. Penal Code §190.1 (Supp. 1966); Conn. Gen. Stat. 
Rev. §53-10 (Supp. 1965); Pa. Stat. Ann., Tit. 18, §4701 (1963); 
N. Y. Penal Law §§ 125.30, 125.35 (1967).

17 The complex problems presented by separate penalty proceed-
ings have frequently been noted. See, e. g., Frady v. United States, 
121 U. S. App. D. C. 78, 109-110, 348 F. 2d 84, 115-116 (Burger, J., 
concurring in part and dissenting in part); Note, The California 
Penalty Trial, 52 Calif. L. Rev. 386 (1964); Note, The Two-Trial 



580 OCTOBER TERM, 1967.

Opinion of the Court. 390 U.S.

It is one thing to fill a minor gap in a statute—to 
extrapolate from its general design details that were 
inadvertently omitted. It is quite another thing to 
create from whole cloth a complex and completely novel 
procedure and to thrust it upon unwilling defendants for 
the sole purpose of rescuing a statute from a charge of 
unconstitutionality. We recognize that trial judges sit-
ting in federal kidnaping cases have on occasion chosen 
the latter course, attempting to fashion on an ad hoc basis 
the ground rules for penalty proceedings before a jury.18 
We do not know what kinds of rules particular federal 
judges have adopted, how widely such rules have varied, 
or how fairly they have been applied. But one thing 
at least is clear: Individuals forced to defend their lives 
in proceedings tailor-made for the occasion must do so 
without the guidance that defendants ordinarily find in 
a body of procedural and evidentiary rules spelled out in 
advance of trial.19 The Government notes with approval

System in Capital Cases, 39 N. Y. U. L. Rev. 50 (1964). See also 
Kuh, A Prosecutor Considers the Model Penal Code, 63 Col. L. Rev. 
608, 615 (1963). It is not surprising that courts confronted with 
such problems have concluded that their solution requires “compre-
hensive legislative and not piecemeal judicial action.” State v. 
Mount, 30 N. J. 195, 224, 152 A. 2d 343, 358 (concurring opinion). 
See also People v. Friend, 47 Cal. 2d 749, 763, 306 P. 2d 463, 471, 
n. 7. But see United States v. Curry, 358 F. 2d 904, 914-915.

18 The Government informs us that at least three of the defendants 
who pleaded guilty in cases arising under the Federal Kidnaping 
Act have been sentenced to death on the recommendation of special 
penalty juries convened to determine punishment.

19 Even in States with legislatively established jury proceedings 
on the penalty issue, defense attorneys have not always been pre-
pared to take advantage of those features of the penalty trial 
designed to benefit their clients. See Note, Executive Clemency in 
Capital Cases, 39 N. Y. U. L. Rev. 136, 167 (1964). If the relative 
novelty of penalty proceedings has thus impaired effective repre-
sentation in jurisdictions where the contours of such proceedings 
have been fixed by statute, it seems clear that the difficulties for 
the defense would be even more formidable under the amorphous 
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“the decisional trend which has sought ... to place the 
most humane construction on capital legislation.” Yet 
it asks us to extend the capital punishment provision of 
the Federal Kidnaping Act in a new and uncharted direc-
tion, without the compulsion of a legislative mandate 
and without the benefit of legislative guidance. That 
we decline to do.

II.
Under the Federal Kidnaping Act, therefore, the de-

fendant who abandons the right to contest his guilt 
before a jury is assured that he cannot be executed; the 
defendant ingenuous enough to seek a jury acquittal 
stands forewarned that, if the jury finds him guilty and 
does not wish to spare his life, he will die. Our problem 
is to decide whether the Constitution permits the estab-
lishment of such a death penalty, applicable only to 
those defendants who assert the right to contest their 
guilt before a jury. The inevitable effect of any such 
provision is, of course, to discourage assertion of the 
Fifth Amendment right not to plead guilty20 and to 
deter exercise of the Sixth Amendment right to demand 
a jury trial. If the provision had no other purpose or 
effect than to chill the assertion of constitutional rights 
by penalizing those who choose to exercise them, then it 
would be patently unconstitutional. But, as the Gov-
ernment notes, limiting the death penalty to cases where 
the jury recommends its imposition does have another 
objective: It avoids the more drastic alternative of man-

case-by-case system that the Government asks us to legitimize 
today. It is no wonder that the Second Circuit, while not fore-
closing two-stage trials altogether, was “loath to compel unwilling 
defendants to submit” to them. United States v. Curry, 358 F. 2d 
904, 914.

20 It is established that due process forbids convicting a defendant 
on the basis of a coerced guilty plea. See, e. g., Herman v. Claudy, 
350 U. S. 116.
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datory capital punishment in every case. In this sense, 
the selective death penalty procedure established by the 
Federal Kidnaping Act may be viewed as ameliorating 
the severity of the more extreme punishment that 
Congress might have wished to provide.21

The Government suggests that, because the Act thus 
operates “to mitigate the severity of punishment,” it is 
irrelevant that it “may have the incidental effect of in-
ducing defendants not to contest in full measure.” 22 We 
cannot agree. Whatever might be said of Congress’ 
objectives, they cannot be pursued by means that need-
lessly chill the exercise of basic constitutional rights. 
Cf. United States v. Robel, 389 U. S. 258; Shelton v. 
Tucker, 364 U. S. 479, 488-489. The question is not 
whether the chilling effect is “incidental” rather than 
intentional; the question is whether that effect is unneces-
sary and therefore excessive. In this case the answer to 
that question is clear. The Congress can of course miti-
gate the severity of capital punishment. The goal of 
limiting the death penalty to cases in which a jury rec-
ommends it is an entirely legitimate one. But that goal 
can be achieved without penalizing those defendants who 
plead not guilty and demand jury trial. In some States, 
for example, the choice between life imprisonment and 
capital punishment is left to a jury in every case— 
regardless of how the defendant’s guilt has been deter-
mined.23 Given the availability of this and other alter-
natives, it is clear that the selective death penalty 
provision of the Federal Kidnaping Act cannot be justi-

21 See United States v. Curry, 358 F. 2d 904, 913-914 and n. 8. 
See also Andres v. United States, 333 U. S. 740, 753-754 (Frank-
furter, J., concurring).

22 See McDowell v. United States, 274 F. Supp. 426, 431. See 
also Laboy v. New Jersey, 266 F. Supp. 581, 585.

23 See, e. g., Wash. Rev. Code §§9.48.030, 10.01.060, 10.49.010 
(1956). Cf. Cal. Penal Code §190.1 (Supp. 1966).
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fied by its ostensible purpose. Whatever the power of 
Congress to impose a death penalty for violation of the 
Federal Kidnaping Act, Congress cannot impose such a 
penalty in a manner that needlessly penalizes the asser-
tion of a constitutional right. See Griffin v. California, 
380 U. S. 609.24

It is no answer to urge, as does the Government, that 
federal trial judges may be relied upon to reject coerced 
pleas of guilty and involuntary waivers of jury trial. For 
the evil in the federal statute is not that it necessarily 
coerces guilty pleas and jury waivers but simply that it 
needlessly encourages them. A procedure need not be 
inherently coercive in order that it be held to impose an 
impermissible burden upon the assertion of a constitu-
tional right. Thus the fact that the Federal Kidnaping 
Act tends to discourage defendants from insisting upon 
their innocence and demanding trial by jury hardly im-
plies that every defendant who enters a guilty plea to a 
charge under the Act does so involuntarily.25 The power 
to reject coerced guilty pleas and involuntary jury waivers 
might alleviate, but it cannot totally eliminate, the con-
stitutional infirmity in the capital punishment provision 
of the Federal Kidnaping Act.

24 In an opinion by Justice Zenoff, Spillers v. State,-Nev.----- , 
---- , 436 P. 2d 18, 22-23, the Supreme Court of Nevada has recently 
held unconstitutional a state penalty scheme imposing capital punish-
ment for forcible rape resulting in great bodily injury “if the jury by 
their verdict affix the death penalty.” Nev. Rev. Stat. § 200.360 (1) 
(1963).

25 See Laboy n . New Jersey, 266 F. Supp. 581, 584. So, too, 
in Griffin v. California, 380 U. S. 609, the Court held that comment 
on a defendant’s failure to testify imposes an impermissible penalty 
on the exercise of the right to remain silent at trial. Yet it obviously 
does not follow that every defendant who ever testified at a pre- 
Griffin trial in a State where the prosecution could have commented 
upon his failure to do so is entitled to automatic release upon the 
theory that his testimony must be regarded as compelled.
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The Government alternatively proposes that this 
Court, in the exercise of its supervisory powers, should 
simply instruct federal judges sitting in kidnaping cases 
to reject all attempts to waive jury trial and all efforts 
to plead guilty, however voluntary and well-informed 
such attempted waivers and pleas might be. In that 
way, we could assure that every defendant charged in a 
federal court with aggravated kidnaping would face a 
possible death penalty, and that no defendant tried under 
the federal statute would be induced to forgo a consti-
tutional right. But of course the inevitable consequence 
of this “solution” would be to force all defendants to 
submit to trial, however clear their guilt and however 
strong their desire to acknowledge it in order to spare 
themselves and their families the spectacle and expense 
of protracted courtroom proceedings. It is true that a 
defendant has no constitutional right to insist that he be 
tried by a judge rather than a jury, Singer v. United 
States, 380 U. S. 24, and it is also true “that a criminal 
defendant has [no] absolute right to have his guilty plea 
accepted by the court.” Lynch v. Overholser, 369 U. S. 
705, 719. But the fact that jury waivers and guilty pleas 
may occasionally be rejected hardly implies that all de-
fendants may be required to submit to a full-dress jury 
trial as a matter of course. Quite apart from the cruel 
impact of such a requirement upon those defendants 
who would greatly prefer not to contest their guilt, it is 
clear—as even the Government recognizes—that the 
automatic rejection of all guilty pleas “would rob the 
criminal process of much of its flexibility.” As one 
federal court has observed: 26

“The power of a court to accept a plea of guilty 
is traditional and fundamental. Its existence is 
necessary for the . . . practical . . . administration

26 United States v. Willis, 75 F. Supp. 628, 630.
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of the criminal law. Consequently, it should require 
an unambiguous expression on the part of the Con-
gress to withhold this authority in specified cases.”

If any such approach should be inaugurated in the 
administration of a federal criminal statute, we conclude 
that the impetus must come from Congress, not from 
this Court. The capital punishment provision of the 
Federal Kidnaping Act cannot be saved by judicial 
reconstruction.

III.
The remaining question is whether the statute as a 

whole must fall simply because its death penalty clause 
is constitutionally deficient. The District Court evi-
dently assumed that it must, for that court dismissed 
the kidnaping indictment. We disagree. As we said in 
Champlin Rfg. Co. v. Commission, 286 U. S. 210, 234:

“The unconstitutionality of a part of an Act does 
not necessarily defeat . . . the validity of its re-
maining provisions. Unless it is evident that the 
legislature would not have enacted those provisions 
which are within its power, independently of that 
which is not, the invalid part may be dropped if 
what is left is fully operative as a law.” 27

27 The appellees correctly note that Champlin was a case where 
Congress had included a clause expressly authorizing the severance 
of any invalid provision, a fact upon which this Court relied in 
recognizing “a presumption that, eliminating invalid parts, the legis-
lature would have been satisfied with what remained . . . .” 286 
U. S. 210, 235. But whatever relevance such an explicit clause might 
have in creating a presumption of severability, see Electric Bond 
Co. v. Comm’n, 303 U. S. 419, 434, the ultimate determination of 
severability will rarely turn on the presence or absence of such a 
clause. Thus, for example, the Court in Champlin, after stating 
the basic test quoted above, cited cases in which invalid statutory 
provisions had been severed despite the absence of any provision 
for severability. Pollock v. Farmers’ Loan & Trust Co., 158 U. S.
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Under this test, it is clear that the clause authorizing 
capital punishment is severable from the remainder of 
the kidnaping statute and that the unconstitutionality 
of that clause does not require the defeat of the law as 
a whole. See McDowell v. United States, 274 F. Supp. 
426, 429. Cf. Spillers v. State,---- Nev.----- ,---- , 436 P.
2d 18, 23-24.

The clause in question is a functionally independent 
part of the Federal Kidnaping Act. Its elimination in 
no way alters the substantive reach of the statute and 
leaves completely unchanged its basic operation. Under 
such circumstances, it is quite inconceivable that the 
Congress which decided to authorize capital punishment 
in aggravated kidnaping cases would have chosen to dis-
card the entire statute if informed that it could not 
include the death penalty clause now before us.28

In this case it happens that history confirms what 
common sense alone would suggest: The law as orig-
inally enacted in 1932 contained no capital punishment 
provision.29 A majority of the House had favored the

601, 635; Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362, 
395-396; Field v. Clark, 143 U. 8. 649, 695-696.

28 As this Court observed in Reagan v. Farmers’ Loan & Trust 
Co., 154 U. S. 362, 396, “it is not to be presumed that the legis-
lature was legislating for the mere sake of imposing penalties, but 
the penalties . . . were simply in aid of the main purpose of the 
statute. They may fail, and still the great body of the statute 
have operative force, and the force contemplated by the legislature 
in its enactment.”

29 The original Federal Kidnaping Act, 47 Stat. 326, provided: 
“That whoever shall knowingly transport or cause to be transported, 
or aid or abet in transporting, in interstate or foreign commerce, 
any person who shall have been unlawfully seized, confined, inveigled, 
decoyed, kidnaped, abducted, or carried away by any means what-
soever and held for ransom or reward shall, upon conviction, be 
punished by imprisonment in the penitentiary for such term of 
years as the court, in its discretion, shall determine . . . .”
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death penalty but had yielded to opposition in the Senate 
as a matter of expediency.30 Only one Congressman had 
expressed the view that the law would not be worth 
enacting without capital punishment.31 The majority 
obviously felt otherwise.32 When the death penalty was 
added in 1934, the statute was left substantially un-

30 The Senate Judiciary Committee had opposed capital punish-
ment and had reported the kidnaping law in a version that author-
ized no penalty beyond “imprisonment ... for such term of years 
as the court, in its discretion, shall determine.” S. Rep. No. 765, 
72d Cong., 1st Sess., 2 (1932); 75 Cong. Rec. 11878 (1932). In 
the ensuing debates, some members of the House opposed the death 
penalty on principle. 75 Cong. Rec. 13285, 13289-13290, 13294 
(1932). Others argued that the threat of capital punishment 
would encourage kidnapers to kill their victims lest their testimony 
lead to conviction and execution. Id., at 13285, 13304. Most 
favored the death penalty in some form, see id., at 13283-13284, 
13286-13287, 13295, but feared that efforts to persuade the Senate 
to accept a capital punishment provision would occasion further delay 
and might cause ultimate defeat. Id., at 13288, 13299, 13303. The 
majority therefore compromised their views and accepted the Sen-
ate version of the bill. Id., at 13304. See Bomar, The Lindbergh 
Law, 1 Law Contemp. Prob. 435, 440 (1934).

31 Congressman Dyer of Missouri had stated that without the 
death penalty “the legislation would not be worth anything, because 
every State now has a kidnaping law and few of them provide the 
death penalty.” 75 Cong. Rec. 13287 (1932).

32 Congressman Cochran of Missouri, who had introduced the 
original bill (H. R. 5657) with a death penalty clause, stressed that 
his objective was the prompt enactment of a federal kidnaping 
law; to that end, he was “willing to go along and strike out the 
death penalty.” 75 Cong. Rec. 13296 (1932); see also id., at 13284, 
13299, 13304. Congressman LaGuardia of New York put the matter 
succinctly: “[I]f what Congress is looking for is a headline, leave 
the death penalty in; but if we are looking for a real bill that will 
be a deterrent to kidnaping, take the Senate bill. [Applause.]” 
Id., at 13299. Shortly thereafter, the House passed the Senate 
version of the Act. Id., at 13304.
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changed in every other respect.33 The basic problem 
that had prompted enactment of the law in 1932—the 
difficulty of relying upon state and local authorities to

33 By 1934, the Senate’s attitude toward capital punishment had 
changed markedly. In that year the Senate passed a bill (S. 2841) 
authorizing punishment “by imprisonment for not less than 10 
years, or by death” for killing or kidnaping in connection with a 
bank robbery. 78 Cong. Rec. 5738 (1934). The House Judiciary 
Committee amended the Senate provision to its present form, see 
18 U. S. C. §2113 (e), limiting the death penalty to those cases 
where “the verdict of the jury shall so direct.” H. R. Rep. No. 
1461, 73d Cong., 2d Sess., 1 (1934).

The House Judiciary Committee had not forgotten that its 
attempt to include similar language in the Kidnaping Act of 1932, 
see H. R. Rep. No. 1493, 72d Cong., 1st Sess., 1 (1932), had been 
defeated “in the rush to draft and enact a [kidnaping] bill suitable 
to both houses before adjournment.” Finley, The Lindbergh Law, 
28 Geo. L. J. 908, 914, n. 24 (1940). Taking its cue from the bank 
robbery legislation, the House Committee found an ideal opportunity 
to reassert its 1932 position in a Senate bill (S. 2252) that had 
begun as a technical amendment to the 1932 Kidnaping Act. See 
78 Cong. Rec. 5737 (1934). In S. 2252, the Senate retained the 
basic punishment of “imprisonment in the penitentiary for such 
term of years as the court, in its discretion, shall determine,” see 
n. 29, supra, but the House Judiciary Committee added the alterna-
tive penalty of “death if the verdict of the jury shall so recommend, 
provided that the sentence of death shall not be imposed by the 
court if, prior to its imposition, the kidnaped person has been 
liberated unharmed . . . .” H. R. Rep. No. 1457, 73d Cong., 2d Sess., 
1 (1934); 78 Cong. Rec. 8127-8128 (1934).

After initial disagreement in the Senate, id., at 8263-8264, and 
a conference, id., at 8322; H. R. Rep. No. 1595, 73d Cong., 2d Sess. 
(1934), the Senate accepted the House addition to S. 2252 without 
debate, 78 Cong. Rec. 8767, 8775, 8778, 8855-8857 (1934), and the 
resulting statute, 48 Stat. 781 (1934), employed substantially the 
same language as that now appearing in 18 U. S. C. § 1201 (a). 
As amended in 1934, the Federal Kidnaping Act, 48 Stat. 781, thus 
provided:

“Whoever shall knowingly transport or cause to be transported, 
or aid or abet in transporting, in interstate or foreign commerce, 
any person who shall have been unlawfully seized, confined, inveigled, 
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investigate and prosecute interstate kidnaping34—had 
not vanished during the intervening two years. It is 
therefore clear that Congress would have made interstate 
kidnaping a federal crime even if the death penalty pro-
vision had been ruled out from the beginning. It would 
be difficult to imagine a more compelling case for 
severability.

In an effort to suggest the contrary, the appellees insist 
that the 1934 amendment “did not merely increase the 
penalties for kidnaping; it changed the whole thrust of 
the Act.” They note that Congress deliberately lim-

decoyed, kidnaped, abducted, or carried away by any means what-
soever and held for ransom or reward or otherwise, except, in the 
case of a minor, by a parent thereof, shall, upon conviction, be 
punished (1) by death if the verdict of the jury shall so recom-
mend, provided that the sentence of death shall not be imposed 
by the court if, prior to its imposition, the kidnaped person has 
been liberated unharmed, or (2) if the death penalty shall not apply 
nor be imposed the convicted person shall be punished by imprison-
ment in the penitentiary for such term of years as the court in its 
discretion shall determine . . . .”

34 In late 1931 the American public became seriously concerned 
about the mounting incidence of professional kidnaping and the 
apparent inability of state and local authorities to cope with the 
interstate aspects of the problem. See Fisher & McGuire, Kidnap-
ping and the So-Called Lindbergh Law, 12 N. Y. U. L. Q. Rev. 646, 
652-653 (1935). Because of its geographical position, the city of 
St. Louis “had experienced numerous kidnapings in which the handi-
cap of state lines had hindered or defeated her police officers.” 
Bomar, The Lindbergh Law, 1 Law & Contemp. Prob. 435 (1934). 
Largely in response to this experience, Senator Patterson and Con-
gressman Cochran, both of Missouri, introduced identical bills 
(S. 1525, H. R. 5657) in the House and Senate, 75 Cong. Rec. 275, 
491 (1931), forbidding the transportation in interstate or foreign com-
merce of any person “kidnaped . . . and held for ransom or reward, 
or . . . for any other unlawful purpose.” Several months after the 
kidnaping of the Lindbergh baby in March 1932, Congress enacted the 
first Federal Kidnaping Act, see n. 29, supra, a slightly modified 
version of the bills introduced by Patterson and Cochran.
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ited capital punishment to those kidnapers whose victims 
are not liberated unharmed. Such a differential penalty 
provision, the appellees argue, is needed to discourage 
kidnapers from injuring those whom they abduct.35 The 
appellees contend that, without its capital punishment 
clause, the Federal Kidnaping Act would not distinguish 
“the penalties applicable to those who do and those who 
do not harm or kill their victims.” Stressing the obvi-
ous congressional concern for the victim’s safety, they 
conclude that “it is doubtful that Congress would intend 
for the statute to stand absent such a feature.” This 
argument is wrong as a matter of history, for Congress 
enacted the statute “absent such a feature.”36 It is

35 See Bomar, The Lindbergh Law, 1 Law & Contemp. Prob. 
435, 440 and n. 36. One might legitimately doubt the ability of 
the death penalty clause to achieve this supposed objective. In 
that regard, it has been observed that “[t]he advantage to the 
kidnapper in killing his victim is obvious and immediate, for the 
[Government’s] best witness, perhaps its whole case, will be put 
out of the way. Thus a sentence of life imprisonment instead of 
death may not suffice to induce a kidnapper to refrain from killing 
his victim, even if the kidnapper is aware of the mitigation pro-
vision—itself a supposition not always true.” Note, A Rationale 
of the Law of Kidnapping, 53 Col. L. Rev. 540, 550 (1953).

Moreover, as this Court has interpreted the statute, the death 
penalty may be imposed so long as “the kidnapped person . . . was 
still suffering from . . . injuries when liberated.” Robinson n . 
United States, 324 U. S. 282, 285. As a result, “[o]nce [an] injury 
has taken place, the inducement held out by the statute necessarily 
is either to hold the victim until cure is effected or to do away 
with him so that evidence, both of the injury and of the kidnapping, 
is destroyed.” Id., at 289 (Rutledge, J., dissenting).

36 Congress was certainly aware when it passed the original Kid-
naping Act of 1932 that “[t]he victim may be murdered or slain” 
if the kidnaper “has nothing to gain by [keeping] the victim . . . 
alive.” 75 Cong. Rec. 13285 (1932). Such considerations might 
have been influential in the omission of any death penalty provision 
in 1932, see Robinson v. United States, 324 U. S. 282, 289, n. 4 
(Rutledge, J., dissenting), but not a single member of Congress 
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wrong as a matter of fact, for the length of imprisonment 
imposed under the Act can obviously be made to reflect 
the kidnaper’s treatment of his victim. And it is wrong 
as a matter of logic, for nothing could more completely 
obliterate the distinction between “the penalties appli-
cable to those who do and those who do not harm or 
kill their victims” than the total invalidation of all the 
penalties provided by the Federal Kidnaping Act—the 
precise result sought by the appellees.

Thus the infirmity of the death penalty clause does 
not require the total frustration of Congress’ basic pur-
pose—that of making interstate kidnaping a federal 
crime. By holding the death penalty clause of the Fed-
eral Kidnaping Act unenforceable, we leave the statute 
an operative whole, free of any constitutional objection. 
The appellees may be prosecuted for violating the Act, 
but they cannot be put to death under its authority.

The judgment is reversed and the case is remanded for 
further proceedings consistent with this opinion.

It is so ordered.

Mr . Just ice  Marshall  took no part in the considera-
tion or decision of this case.

Mr . Justic e  White , with whom Mr . Justice  Black  
joins, dissenting.

The Court strikes down a provision of the Federal 
Kidnaping Act which authorizes only the jury to impose 
the death penalty. No question is raised about the 
death penalty itself or about the propriety of jury par-
ticipation in its imposition, but confining the power to 
impose the death penalty to the jury alone is held to

even hinted that the anti-kidnaping law should be defeated alto-
gether in the interest of the victim’s safety. Given the law’s funda-
mental objective of preventing interstate kidnaping in the first 
instance, any such suggestion would have been unthinkable.
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burden impermissibly the right to a jury trial because 
it may either coerce or encourage persons to plead guilty 
or to waive a jury and be tried by the judge. In my 
view, however, if the vice of the provision is that it may 
interfere with the free choice of the defendant to have 
his guilt or innocence determined by a jury, the Court 
needlessly invalidates a major portion of an Act of Con-
gress. The Court itself says that not every plea of 
guilty or waiver of jury trial would be influenced by the 
power of the jury to impose the death penalty. If this 
is so, I would not hold the provision unconstitutional 
but would reverse the judgment, making it clear that 
pleas of guilty and waivers of jury trial should be care-
fully examined before they are accepted, in order to make 
sure that they have been neither coerced nor encouraged 
by the death penalty power in the jury.

Because this statute may be properly interpreted so 
as to avoid constitutional questions, I would not take 
the first step toward invalidation of statutes on their 
face because they arguably burden the right to jury trial.
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FONTAINE v. CALIFORNIA.

ON PETITION FOR WRIT OF CERTIORARI TO THE COURT OF 
APPEAL OF CALIFORNIA, FIRST APPELLATE DISTRICT.

No. 854, Mise. Decided April 8, 1968.

Petitioner was convicted on the basis of circumstantial evidence of 
selling marihuana to an informer, who disappeared during the 
period the State delayed bringing the case to trial. The District 
Court of Appeal (on the basis of Griffin v. California, 380 U. S. 
609 (1965), decided after petitioner’s trial) held that the prose-
cutor’s comments on petitioner’s failure to testify and the trial 
court’s instruction that the jury could draw adverse inferences 
from petitioner’s silence violated petitioner’s privilege against self-
incrimination but that the error was harmless. The State Supreme 
Court denied review. Following this Court’s remand of the case 
in the light of Chapman v. California, 386 IT. S. 18 (1967), the 
Court of Appeal reinstated its former opinion but recited that the 
constitutional error was harmless “beyond a reasonable doubt.” 
Held: In the absence of testimony of the informer supporting the 
State’s version of disputed issues, the State has not met its burden 
of proving beyond a reasonable doubt that the erroneous comments 
of the prosecutor and the trial judge’s instruction did not con-
tribute to the petitioner’s conviction. Chapman v. California, 
supra, at 24, 25-26.

Certiorari granted; 252 Cal. App. 2d 73, 60 Cal. Rptr. 325, reversed.

Thomas C. Lynch, Attorney General of California, 
and Deraid E. Granberg and Louise H. Renne, Deputy 
Attorneys General, for respondent.

Per  Curiam .
The petitioner allegedly made two sales of marihuana 

to an informer in June and July 1963. He was not in-
dicted until mid-October 1963. According to the State, 
the delay was due to the State’s desire to use the informer 
in other narcotics cases. By the time the case came to 
trial, the informer had disappeared. Evidence as to the



594 OCTOBER TERM, 1967.

Per Curiam. 390 U.S.

alleged purchases from petitioner consisted of taped tele-
phone conversations which petitioner claims are ambigu-
ous, and the testimony of police officials. Some of the 
police observed the transactions between petitioner and 
the informer, but under circumstances which petitioner 
argues leave substantial doubt that the seller was in fact 
the petitioner.

The jury found petitioner guilty, but the trial judge 
ordered a new trial because of the State’s delay which 
had made the informer unavailable. The California Dis-
trict Court of Appeal reversed the trial judge’s ruling, 
237 Cal. App. 2d 320, 46 Cal. Rptr. 855 (1965). It held 
that the failure to produce the informer did not deny a 
fair trial.

At the trial, which took place before our decision in 
Griffin v. California, 380 U. S. 609 (1965), the prose-
cutor had commented upon petitioner’s failure to take 
the stand. His comment was as follows:

“How do we know the defendant knew it was 
marijuana? Well, I guess if he didn’t know it was 
marijuana he could have taken the stand and told 
us that he didn’t know it was marijuana and thereby 
subject himself to cross-examination, if he chose 
not to.

“His Honor will instruct you then on the effect 
that it may have, any conclusions or inferences you 
may draw from the fact that he wouldn’t take the 
stand and testify ....

“Well, Ladies and Gentlemen, that is the case. 
You heard the evidence. You heard the arguments 
of counsel. You haven’t heard from the defendant. 
I will ask you to take that into consideration, take 
into consideration the inference which you may 
draw because he didn’t choose to defend himself 
and what he may have said in that respect.”



FONTAINE v. CALIFORNIA. 595

593 Per Curiam.

The trial judge had instructed the jury that it could 
draw adverse inferences from petitioner’s silence.* Grif-
fin was decided between the time of trial and the appel-
late decision. The District Court of Appeal held that 
the prosecutor’s argument and the judge’s comment vio-
lated petitioner’s privilege against self-incrimination 
under Griffin. However, the Court of Appeal found 
the constitutional error harmless under the California 
harmless-error rule prevailing at that time. The State 
Supreme Court declined to review the case.

Subsequently, we decided Chapman v. California, 386 
U. S. 18 (1967), which disapproved of California’s harm-
less-error rule as applied to federal constitutional errors. 
Thereafter, we granted a petition for a writ of certiorari 
in the instant case, vacated the judgment below, and 
remanded for further consideration in light of Chapman. 
386 U. S. 263 (1967). On remand, the District Court 
of Appeal reinstated its former opinion except that it 
rewrote the portion dealing with harmless error. This 
time it recited that the constitutional error in this case 
was harmless “beyond a reasonable doubt”—the standard 
announced in Chapman. People v. Fontaine, 252 Cal. 
App. 2d 73, 60 Cal. Rptr. 325.

The disputed issues at the trial centered principally 
upon whether the petitioner knowingly transferred wax 
bags of marihuana to the informer. The petitioner

*“It is a Constitutional right of a defendant in a criminal trial 
that he may not be compelled to testify. Thus, whether or not 
he does testify rests entirely in his own decision. As to any evi-
dence or facts against him which the defendant can reasonably be 
expected to deny or explain because of facts within his knowledge, 
if he does not testify or if, though he does testify, he fails to deny 
or explain such evidence, the jury may take that failure into con-
sideration as tending to indicate the truth of such evidence and 
as indicating that among the inferences that may be reasonably 
drawn therefrom those unfavorable to the defendant are the more 
probable.”
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claimed prejudice as a result of the unavailability of the 
informer. We need not decide whether this, standing 
alone, would entitle the petitioner to reversal of the 
decision below because it is clear that in the absence of 
testimony of the informer supporting the State’s version 
of the disputed issues, it was error for the court below 
to hold that the comments of the prosecutor and the 
trial judge were harmless “beyond a reasonable doubt.”

These comments upon petitioner’s failure to take the 
stand violated his constitutional privilege against self-
incrimination. Griffin v. California, supra. The jury 
had been asked to convict petitioner on the basis of cir-
cumstantial evidence, in the absence of testimony from 
the State’s agent who allegedly made the purchases from 
petitioner. In these circumstances, the State has not 
met its burden of proving beyond a reasonable doubt 
that the erroneous comments and instruction did not 
contribute to petitioner’s conviction. Chapman v. Cali-
fornia, 386 U. S., at 24, 25-26.

Accordingly, the motion for leave to proceed in forma 
pauperis and the petition for a writ of certiorari are 
granted and the judgment is

Reversed.

Mr . Justi ce  Black  and Mr . Justice  Harlan  would 
affirm the judgment of the state court.
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BERTERA’S HOPEWELL FOODLAND, INC. v. 
MASTERS, DISTRICT ATTORNEY, et  al .

APPEAL FROM THE SUPREME COURT OF PENNSYLVANIA.

No. 1132. Decided April 8, 1968.

428 Pa. 20, 236 A. 2d 197, appeal dismissed.

Hubert I. Teitelbaum and Martin M. Sheinman for 
appellant.

Per  Curia m .
The appeal is dismissed for want of a substantial 

federal question.

INCORPORATED VILLAGE OF PORT JEFFERSON 
et  al . v. BOARD OF SUPERVISORS OF THE 

COUNTY OF SUFFOLK et  al .

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 1152. Decided April 8, 1968.

Appeal dismissed.

William M. Johnson for appellants.
Stanley S. Corwin for Board of Supervisors of Suffolk 

County et al., and Frederick Mars for Receiver of Taxes 
of the Town of Brookhaven, appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.



598 OCTOBER TERM, 1967.

April 8, 1968. 390U.S.

JEHOVAH’S WITNESSES IN THE STATE OF 
WASHINGTON et  al . v . KING COUNTY 

HOSPITAL UNIT NO. 1 (HARBOR-
VIEW) ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF WASHINGTON.

No. 1111. Decided April 8, 1968.

278 F. Supp. 488, affirmed.

Victor V. Blackwell, Daniel Brink and Kenneth, S. 
Jacobs for appellants.

John J. O’Connell, Attorney General of Washing-
ton, James B. Wilson, Assistant Attorney General, and 
James E. Kennedy for appellees.

Per  Curiam .
The judgment is affirmed, Prince v. Massachusetts, 

321 U. S. 158.

Mr . Justice  Douglas  and Mr . Just ice  Harlan  would 
note probable jurisdiction and set the case for oral 
argument.
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UNITED STATES et  al . v . COLEMAN et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT.

No. 630. Argued March 28, 1968.—Decided April 22, 1968.

Respondent Coleman sought a patent to lands in a national forest 
predicated on 30 U. S. C. § 22, under which title to land owned by 
the United States containing “valuable mineral deposits” may 
be issued to the discoverer of the deposits, and on 30 U. S. C. 
§ 161 allowing claims to lands “chiefly valuable for building stone.” 
Coleman contended that deposits of quartzite (one of the most 
common of all solid materials) qualified under those provisions. 
The Secretary of the Interior denied the patent application, 
holding (1) that to qualify for a patent under §22 it must be 
shown that the mineral can be “extracted, removed and marketed 
at a profit,” a test which on the largely undisputed evidence Cole-
man could not meet, and (2) that the quartzite was a “common 
variety of stone” which, under 30 U. S. C. § 611, could not 
qualify for a claim under the mining laws. When Coleman 
remained on the land, the Government brought this ejectment 
action against Coleman and his lessee and they counterclaimed 
for issuance of a patent. The District Court rendered summary 
judgment for the Government. The Court of Appeals reversed. 
Held:

1. The determination of the Secretary of the Interior that the 
quartzite did not qualify as a valuable mineral deposit because it 
could not be marketed at a profit must be upheld as a reasonable 
interpretation of 30 U. S. C. § 22. Pp. 601-603.

2. The Secretary correctly ruled that “[i]n view of the immense 
quantities of identical stone found in the area outside the claims, 
the stone must be considered a ‘common variety’ ” and thus 
under 30 U. S. C. § 611 is excluded from the mining laws. 
Pp. 603-605.

363 F. 2d 190, 379 F. 2d 555, reversed and remanded.

Frank J. Barry argued the cause for the United States 
et al. On the brief were Solicitor General Griswold, As-
sistant Attorney General Martz, Robert S. Rifkind, 
Roger P. Marquis and George R. Hyde.
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Howard A. T witty argued the cause for respondents. 
With him on the brief were George W. Nilsson, W. How-
ard Gray, Edward A. McCabe and Monta W. Shirley.

Winston S. Howard and Don H. Sherwood filed a brief 
for the New Jersey Zinc Co., as amicus curiae.

Mr . Justice  Black  delivered the opinion of the Court.
In 1956 respondent Coleman applied to the Depart-

ment of the Interior for a patent to certain public lands 
based on his entry onto and exploration of these lands 
and his discovery there of a variety of stone called 
quartzite, one of the most common of all solid materials. 
It was, and still is, respondent Coleman’s contention 
that the quartzite deposits qualify as “valuable mineral 
deposits” under 30 U. S. C. § 22 1 and make the land 
“chiefly valuable for building stone” under 30 U. S. C. 
§ 161.2 The Secretary of the Interior held that to 
qualify as “valuable mineral deposits” under 30 U. S. C. 
§ 22 it must be shown that the mineral can be “extracted, 
removed and marketed at a profit”—the so-called “mar-
ketability test.” Based on the largely undisputed evi-
dence in the record, the Secretary concluded that the

1 The cornerstone of federal legislation dealing with mineral lands 
is the Act of May 10, 1872, 17 Stat. 91, 30 U. S. C. § 22, which 
provides in § 1 that citizens may enter and explore the public 
domain and, if they find “valuable mineral deposits,” may obtain 
title to the land on which such deposits are located by application 
to the Department of the Interior. The Secretary of the Interior 
is “charged with seeing . . . that valid claims . . . [are] recognized, 
invalid ones eliminated, and the rights of the public preserved.” 
Cameron v. United States, 252 U. S. 450, 460.

2 The 1872 Act, supra, was supplemented in 1892 by the passage 
of the Act of August 4, 1892, 27 Stat. 348, 30 U. S. C. §161, 
which provides in § 1 in pertinent part : “That any person author-
ized to enter lands under the mining laws of the United States 
may enter lands that are chiefly valuable for building stone under 
the provisions of the law in relation to placer mineral claims . . . .”
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deposits claimed by respondent Coleman did not meet 
that criterion. As to the alternative “chiefly valuable 
for building stone” claim, the Secretary held that re-
spondent Coleman’s quartzite deposits were a “common 
variet[y]” of stone within the meaning of 30 U. S. C. 
§ 611,3 and thus they could not serve as the basis for 
a valid mining claim under the mining laws. The 
Secretary denied the patent application, but respond-
ent Coleman remained on the land, forcing the Gov-
ernment to bring this present action in ejectment in 
the District Court against respondent Coleman and 
his lessee, respondent McClennan. The respondents 
filed a counterclaim seeking to have the District Court 
direct the Secretary to issue a patent to them. The 
District Court, agreeing with the Secretary, rendered 
summary judgment for the Government. On appeal 
the Court of Appeals for the Ninth Circuit reversed, 
holding specifically that the test of profitable market-
ability was not a proper standard for determining 
whether a discovery of “valuable mineral deposits” under 
30 U. S. C. § 22 had been made and that building stone 
could not be deemed a “common varietfy]” of stone 
under 30 U. S. C. § 611. We granted the Government’s 
petition for certiorari because of the importance of the 
decision to the utilization of the public lands. 389 
U. S. 970.

We cannot agree with the Court of Appeals and be-
lieve that the rulings of the Secretary of the Interior

3 Section 3 of the Act of July 23, 1955, 69 Stat. 368, 30 U. S. C. 
§ 611, provides in pertinent part as follows: “A deposit of common 
varieties of sand, stone, gravel, pumice, pumicite, or cinders shall not 
be deemed a valuable mineral deposit within the meaning of the 
mining laws of the United States so as to give effective validity to 
any mining claim hereafter located under such mining laws . . . . 
'Common varieties’ as used in this Act does not include deposits 
of such materials which are valuable because the deposit has some 
property giving it distinct and special value . . .



602 OCTOBER TERM, 1967.

Opinion of the Court. 390 U. S.

were proper. The Secretary’s determination that the 
quartzite deposits did not qualify as valuable mineral 
deposits because the stone could not be marketed at a 
profit does no violence to the statute. Indeed, the mar-
ketability test is an admirable effort to identify with 
greater precision and objectivity the factors relevant 
to a determination that a mineral deposit is “valuable.” 
It is a logical complement to the “prudent-man test” 
which the Secretary has been using to interpret the 
mining laws since 1894. Under this “prudent-man test” 
in order to qualify as “valuable mineral deposits,” the 
discovered deposits must be of such a character that 
“a person of ordinary prudence would be justified in 
the further expenditure of his labor and means, with 
a reasonable prospect of success, in developing a valu-
able mine . . . .” Castle v. Womble, 19 L. D. 455, 457 
(1894). This Court has approved the prudent-man 
formulation and interpretation on numerous occasions. 
See, for example, Chrisman v. Miller, 197 U. S. 313, 322; 
Cameron v. United States, 252 U. S. 450, 459; Best v. 
Humboldt Placer Mining Co., 371 U. S. 334, 335-336. 
Under the mining laws Congress has made public lands 
available to people for the purpose of mining valuable 
mineral deposits and not for other purposes.4 The obvi-
ous intent was to reward and encourage the discovery 
of minerals that are valuable in an economic sense. 
Minerals which no prudent man will extract because 
there is no demand for them at a price higher than the 
cost of extraction and transportation are hardly eco-
nomically valuable. Thus, profitability is an important 
consideration in applying the prudent-man test, and the

4 17 Stat. 92, 30 U. S. C. § 29, provides in pertinent part as fol-
lows: “A patent for any land claimed and located for valuable 
deposits may be obtained in the following manner: Any person . . . 
having claimed and located a piece of land for such purposes . . . 
may file . . . .” (Emphasis added.)
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marketability test which the Secretary has used here 
merely recognizes this fact.

The marketability test also has the advantage of 
throwing light on a claimant’s intention, a matter which 
is inextricably bound together with valuableness. For 
evidence that a mineral deposit is not of economic value 
and cannot in all likelihood be operated at a profit may 
well suggest that a claimant seeks the land for other 
purposes. Indeed, as the Government points out, the 
facts of this case—the thousands of dollars and hours 
spent building a home on 720 acres in a highly scenic 
national forest located two hours from Los Angeles, the 
lack of an economically feasible market for the stone, 
and the immense quantities of identical stone found in 
the area outside the claims—might well be thought to 
raise a substantial question as to respondent Coleman’s 
real intention.

Finally, we think that the Court of Appeals’ objection 
to the marketability test on the ground that it involves 
the imposition of a different and more onerous standard 
on claims for minerals of widespread occurrence than 
for rarer minerals which have generally been dealt with 
under the prudent-man test is unwarranted. As we 
have pointed out above, the prudent-man test and the 
marketability test are not distinct standards, but are 
complementary in that the latter is a refinement of the 
former. While it is true that the marketability test is 
usually the critical factor in cases involving nonmetallic 
minerals of widespread occurrence, this is accounted for 
by the perfectly natural reason that precious metals 
which are in small supply and for which there is a great 
demand, sell at a price so high as to leave little room 
for doubt that they can be extracted and marketed at a 
profit.

We believe that the Secretary of the Interior was also 
correct in ruling that “[i]n view of the immense quanti-
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ties of identical stone found in the area outside the 
claims, the stone must be considered a ‘common variety’ ” 
and thus must fall within the exclusionary language of 
§ 3 of the 1955 Act, 69 Stat. 368, 30 U. S. C. § 611, 
which declares that “[a] deposit of common varieties 
of . . . stone . . . shall not be deemed a valuable min-
eral deposit within the meaning of the mining laws . . . .” 
Respondents rely on the earlier 1892 Act, 30 U. S. C. 
§161, which makes the mining laws applicable to “lands 
that are chiefly valuable for building stone” and con-
tend that the 1955 Act has no application to building 
stone, since, according to respondents, “[s]tone which 
is chiefly valuable as building stone is, by that very 
fact, not a common variety of stone.” This was also 
the reasoning of the Court of Appeals. But this argu-
ment completely fails to take into account the reason 
why Congress felt compelled to pass the 1955 Act with 
its modification of the mining laws. The legislative 
history makes clear that this Act (30 U. S. C. § 611) 
was intended to remove common types of sand, gravel, 
and stone from the coverage of the mining laws, under 
which they served as a basis for claims to land patents, 
and to place the disposition of such materials under the 
Materials Act of 1947, 61 Stat. 681, 30 U. S. C. § 601, 
which provides for the sale of such materials without 
disposing of the land on which they are found. For 
example, the Chairman of the House Committee on 
Interior and Insular Affairs explained the 1955 Act as 
follows:

“The reason we have done that is because sand, 
stone, gravel ... are really building materials, and 
are not the type of material contemplated to be 
handled under the mining laws, and that is precisely 
where we have had so much abuse of the mining 
laws. . . .” 101 Cong. Rec. 8743. (Emphasis 
added.)



UNITED STATES v. COLEMAN. 605

599 Opinion of the Court.

Similarly, the Senate Committee Report stated that the 
bill was intended to:

“Provide that deposits of common varieties of 
sand, building stone, gravel, pumice, pumicite, and 
cinders on the public lands, where they are found 
in widespread abundance, shall be disposed of under 
the Materials Act of 1947 (61 Stat. 681), rather than 
under the mining law of 1872.” S. Rep. No. 554, 
84th Cong., 1st Sess., 2. (Emphasis added.)

Thus we read 30 U. S. C. § 611, passed in 1955, as remov-
ing from the coverage of the mining laws “common 
varieties” of building stone, but leaving 30 U. S. C. § 161, 
the 1892 Act, entirely effective as to building stone that 
has “some property giving it distinct and special value” 
(expressly excluded under § 611).

For these reasons we hold that the United States is 
entitled to eject respondents from the land and that 
respondents’ counterclaim for a patent must fail. The 
case is reversed and remanded to the Court of Appeals 
for the Ninth Circuit for further proceedings to carry 
out this decision.

It is so ordered.

Mr . Justi ce  Marsh all  took no part in the considera-
tion or decision of this case.
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STERN v. SOUTH CHESTER TUBE CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT.

No. 486. Argued March 25, 1968.—Decided April 22, 1968.

The District Court dismissed a diversity action brought by petitioner, 
a stockholder of respondent, a Pennsylvania corporation, seeking 
an order directing respondent to permit him to inspect its records, 
as authorized by state statute (enforceable by compulsory state 
judicial order), on the ground that such an order is in the nature 
of a writ of mandamus and the court did not have jurisdiction 
under the All Writs Act to issue such order where that is the only 
relief sought. The Court of Appeals affirmed. Held: Neither the 
All Writs Act nor any other principle of federal law bars the grant-
ing of the mandatory equitable relief sought in this case. Knapp 
v. Lake Shore R. Co., 197 U. S. 536 (1905), distinguished. Pp. 
608-610.

378 F. 2d 205, reversed and remanded.

David Freeman argued the cause for petitioner. With 
him on the brief was Richard H. Wels.

Richard P. Brown, Jr., argued the cause for respondent. 
With him on the brief was Ralph Earle II.

Mr . Just ice  Black  delivered the opinion of the Court.
Petitioner, a resident of New York, who owned stock 

worth $10,000 or more in the respondent South Chester 
Tube Company, a corporation, brought this action in the 
United States District Court for the Eastern District of 
Pennsylvania, where respondent was incorporated and 
maintained its business headquarters. Alleging that the 
corporation had many times denied petitioner’s requests 
to inspect its books and records as authorized by Pa. Stat. 
Ann., Tit. 15, § 2852-308B (1958),1 the complaint re-

1 “Every shareholder shall have a right to examine, in person 
or by agent or attorney, at any reasonable time or times, for any 
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quested the court to enter an order directing the cor-
poration to permit such an inspection. Jurisdiction 
was invoked under 28 U. S. C. § 1332 (a), which vests 
jurisdiction in the district courts where the matter in 
controversy exceeds the sum of $10,000 and where the 
parties are citizens of different States. The respondent 
answered, admitting parts of the allegations of the com-
plaint and denying others. Respondent also moved to 
dismiss the action for lack of jurisdiction of the subject 
matter on the two following grounds:

“1. The only relief sought in this diversity action 
is an order to compel the defendant company to 
allow the plaintiff, a minority shareholder, to inspect 
certain corporate records. Such an order is in the 
nature of a writ of mandamus. Under the All Writs 
Act, this United States District Court does not have 
jurisdiction to issue an order in the nature of a writ 
of mandamus in a case in which that writ is the only 
relief sought.

“2. . . . That right of inspection is not subject 
to any monetary valuation. Since diversity juris-
diction depends upon the existence of an amount in 
controversy which is capable of such monetary valu-
ation [in excess of $10,000], no jurisdiction exists 
in this Court.”

The District Court dismissed on the first ground of the 
motion, 252 F. Supp. 329 (D. C. E. D. Pa. 1966), and the 
Court of Appeals affirmed on the same ground, 378 F. 
2d 205 (C. A. 3d Cir. 1967). For reasons to be stated we 
hold that these rulings on the mandamus point were 
erroneous and reverse the judgment below.

reasonable purpose, the share register, books or records of account, 
and records of the proceedings of the shareholders and directors, 
and make extracts therefrom.”
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The courts below viewed petitioner’s complaint as in 
effect a plea for a writ of mandamus and relied on a long 
line of cases which have interpreted the All Writs Act2 
to deny power to issue this writ when it is the only relief 
sought. A writ of mandamus, so these cases hold, can 
issue only in aid of jurisdiction acquired to grant some 
other form of relief. See M‘Intire v. Wood, 7 Cranch 
504 (1813); Rosenbaum v. Bauer, 120 U. S. 450 (1887); 
Covington Bridge Co. v. Hager, 203 U. S. 109 (1906). 
We think, however, that the courts below erred in con-
cluding that the relief sought here is “mandamus” within 
the meaning of these cases. Practically all the cases 
relied on by respondent and the courts below involved 
mandamus in its original sense—a suit against a public 
officer to compel performance of some “ministerial” duty. 
Although the word “mandamus” is also frequently used 
to describe orders that compel affirmative action by pri-
vate parties, the considerations that come into play here 
certainly differ from the problems involved when the 
courts seek to compel action by public officials.

So far as we are aware, there is only one case in which 
this Court has held a federal district court without juris-
diction to issue a writ of mandamus against a private 
party. In Knapp v. Lake Shore R. Co., 197 U. S. 536 
(1905), the Interstate Commerce Commission had filed 
a “petition for mandamus” in the federal court, seeking 
to compel a railroad company to file certain reports as 
required by § 20 of the Interstate Commerce Act. The 
Court applied the principle of the earlier cases involving 
public officers and held that mandamus would not lie 
against the railroad company defendant. But the Court 
was careful to note that relief against the railroad might

21 Stat. 81 (1789), as amended, 28 U. S. C. § 1651 (a):
“The Supreme Court and all courts established by Act of Congress 

may issue all writs necessary or appropriate in aid of their respec-
tive jurisdictions and agreeable to the usages and principles of law.”
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be available in the form of a “writ of injunction or other 
proper process, mandatory or otherwise.” Id., at 543. 
The distinction drawn by the Court in Knapp between 
mandamus and a mandatory injunction seems formalistic 
in the present day and age, but it must be remembered 
that Knapp was decided before the simplification of the 
rules of pleading and, more importantly, before the 
merger of law and equity. Since a writ of mandamus 
could be issued only in an action at law, while an injunc-
tion, whether mandatory or prohibitive, was an equitable 
remedy, the distinction referred to in Knapp was a 
familiar one in the judicial system of the time.

We need not now decide whether Knapp properly 
extended the mandamus bar to suits for relief against 
private parties or even whether the distinction between 
mandamus and mandatory injunctions can survive the 
merger of law and equity and the simplification of the 
rules of pleading. In the present case petitioner did 
not even fall into the trap of using the possibly fatal 
label, “mandamus”; instead he simply asked the court 
“to order the defendant to permit plaintiff to examine 
[its records].” Thus, even under the broadest possible 
reading of the Knapp decision, the All Writs Act would 
not deny a federal court power to issue the relief sought 
here.

We find no other principle of federal law, whether 
judge-made, statutory, or constitutional, which bars the 
granting of a mandatory remedy here. Petitioner un-
doubtedly has a right, under the substantive law of the 
State, to inspect the records of the corporation in which 
he holds stock, and since he has no adequate remedy at 
law, the federal court has jurisdiction to grant relief 
under its traditional equity power. We need not decide 
whether this is a case where such a federal remedy can 
be provided even in the absence of a similar state remedy, 
Skelly Oil Co. v. Phillips Co., 339 U. S. 667, 674 (1950); 
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cf. Guffey v. Smith, 237 U. S. 101 (1915), because it is 
clear that state law here also provides for enforcement 
of the shareholder’s right by a compulsory judicial order. 
See Pa. Stat. Ann., Tit. 12, § 1911 (1967). While the 
State labels the right of action ‘'mandamus,” what the 
Pennsylvania statute actually does is to authorize an 
action to compel Pennsylvania corporations to permit 
inspection of their records by their shareholders, and the 
label used under state practice of course has no bearing 
on the question whether the federal courts have power 
to grant the kind of relief actually sought. Consequently 
the District Court here does have power to issue the 
proper orders to enforce petitioner’s state-granted right 
to inspect the corporate records.

The judgment of the Court of Appeals is reversed and 
the cause is remanded to that court for further pro-
ceedings consistent with this opinion.

It is so ordered.
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CAMERON et  al . v. JOHNSON, GOVERNOR OF 
MISSISSIPPI, ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF MISSISSIPPI.

No. 699. Argued March 5-6, 1968.—Decided Aprii 22, 1968.

Appellants, to protest racial voting discrimination and encourage 
Negro registration, picketed the Forrest County, Mississippi, 
voting registration office in the county courthouse each weekday 
from January 23 to May 18, 1964, walking in a “march route” 
set off by the sheriff with barricades to facilitate access to the 
courthouse. On April 8 the legislature enacted the Mississippi 
Anti-Picketing Law, which, as amended, prohibits “picketing . . . 
in such a manner as to obstruct or unreasonably interfere with 
free ingress or egress to and from any county . . . court-
houses . . . .” On April 9 the sheriff read the new law to the 
pickets, ordered them to disperse, and removed the barricades. 
When the pickets the next morning resumed marching along the 
now unmarked route they were arrested for violating the Anti-
Picketing statute. Other arrests were made that afternoon, on 
April 11, and on May 18. On April 13 appellants brought this 
action seeking a judgment declaring that the Anti-Picketing Law 
is an invalid regulation of expression because of overbreadth and 
vagueness and an injunction against its enforcement in the prose-
cutions against them or otherwise, contending that the prosecu-
tions were solely to discourage their freedom of expression. 
Following initial dismissal of the complaint and this Court’s 
remand (381 U. S. 741) for reconsideration in the light of the 
intervening decision in Dombrowski v. Pfister, 380 U. S. 479, an 
evidentiary hearing was held and the three-judge District Court 
again dismissed the complaint, holding that the statute was not 
void on its face and that appellants had failed to show sufficient 
irreparable injury to warrant injunctive relief. Held:

1. The Mississippi Anti-Picketing Law is a valid regulatory 
statute; it is clear and precise and is not overly broad since it 
does not prohibit picketing unless it obstructs or unreasonably 
interferes with ingress and egress to or from the courthouse. 
Pp. 615-617.
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2. This Court’s independent examination of the record does 
not disclose that the officials acted in bad faith to harass appel-
lants’ exercise of the right to free expression; that the statute 
was adopted to halt appellants’ picketing; or that the State had 
no expectation of securing valid convictions. This is therefore 
not a case where a federal equity court “by withdrawing the 
determination of guilt from state courts could rightly afford 
[appellants] any protection which they could not secure by 
prompt trial and appeal pursued to this Court.” Douglas v. 
City of Jeannette, 319 U. S. 157, 164. Dombrowski, supra, dis-
tinguished. Pp. 617-622.

262 F. Supp. 873, affirmed.

Benjamin E. Smith and Arthur Kinoy argued the cause 
for appellants. With them on the brief were William M. 
Kunstler, Morton Stavis and Bruce C. Waltzer.

Will S. Wells, Assistant Attorney General of Missis-
sippi, argued the cause for appellees. With him on the 
brief were Joe T. Patterson, Attorney General, and Wil-
liam A. Allain, Assistant Attorney General.

Mr . Justice  Brennan  delivered the opinion of the 
Court.

Appellants brought this action for declaratory and in-
junctive relief in the District Court for the Southern 
District of Mississippi. They sought a judgment declar-
ing that the Mississippi Anti-Picketing Law1 is an overly

1 The statute as amended is codified as Miss. Code Ann. § 2318.5 
(Supp. 1966), and in pertinent part provides:

“1. It shall be unlawful for any person, singly or in concert with 
others, to engage in picketing or mass demonstrations in such a 
manner as to obstruct or unreasonably interfere with free ingress 
or egress to and from any public premises, State property, county 
or municipal courthouses, city halls, office buildings, jails, or other 
public buildings or property owned by the State of Mississippi, 
or any county or municipal government located therein, or with 
the transaction of public business or administration of justice therein 
or thereon conducted or so as to obstruct or unreasonably interfere 
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broad and vague regulation of expression, and therefore 
void on its face. They also sought a permanent injunc-
tion restraining appellees—the Governor and other Mis-
sissippi officials—from enforcing the statute in pending 
or future criminal prosecutions or otherwise, alleging that 
the then pending prosecutions against them for violating 
the statute 2 were part of a plan of selective enforcement 
engaged in by appellees with no expectation of securing 
convictions, but solely to discourage appellants from 
picketing to protest racial discrimination in voter regis-
tration and to encourage Negro citizens to attempt to 
register to vote.

A three-judge court initially considered the issues on 
the amended complaint and answers, and dismissed the 
complaint “in the exercise of its sound judicial discretion” 
and “in furtherance of the doctrine of abstention,” having 
concluded “that such extraordinary relief is not due or 
suggested in this case. . . .” 244 F. Supp. 846, 849. We 
vacated the dismissal, 381 U. S. 741, and remanded for re-
consideration in light of our intervening decision in Dom-
browski v. Pfister, 380 U. S. 479.3 On remand the three- 

with free use of public streets, sidewalks, or other public ways 
adjacent or contiguous thereto.

“2. Any person guilty of violating this act shall be deemed guilty 
of a misdemeanor and, upon conviction thereof, shall be fined not 
more than Five Hundred Dollars ($500.00), or imprisoned in jail 
not more than six (6) months, or both such fine and imprisonment.”

2 All of the prosecutions were removed under 28 U. S. C. § 1443 
to the federal courts. Following our opinion in City of Greenwood 
v. Peacock, 384 U. S. 808, the cases were remanded to the state 
courts. Hartfield v. Mississippi, 363 F. 2d 869. They were sub-
sequently stayed by the District Court and are presently stayed 
pending our decision on this appeal.

3 Our per curiam stated, 381 U. S. 741-742: “On remand, the 
District Court should first consider whether 28 U. S. C. § 2283 
(1958 ed.) bars a federal injunction in this case, see 380 U. S., at 484, 
n. 2. If § 2283 is not a bar, the court should then determine whether
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judge court4 conducted an evidentiary hearing and again 
dismissed, this time with prejudice. 262 F. Supp. 873. 
We noted probable jurisdiction. 389 U. S. 809. We affirm.

I.
The Mississippi Anti-Picketing Law was enacted by 

the Mississippi Legislature and signed by the Governor 
on April 8, 1964, and became effective immediately. The 
Forrest County voting registration office is housed in the 
county courthouse in Hattiesburg. The courthouse is 
set back a distance from the street and is reached by 
several paved walks surrounding grass plots and a monu-
ment. On January 22, 1964, civil rights organizations 
fostering increased voter registration of Negro citizens 
staged a large demonstration on the courthouse site. 
Thereafter they maintained a picket line on the grounds 
every day except Sunday from January 23 until May 18, 
1964. To facilitate access to the courthouse the sheriff 
at the outset blocked off with barricades a small “march 
route” area within the grounds to the right of the main 
entrance to the courthouse, where the pickets, usually 
few in number, were allowed to picket until April 9. 
On April 9, the day following the enactment of the Anti-
Picketing Law, the sheriff accompanied by other county

relief is proper in light of the criteria set forth in Dombrowski.” 
The District Court held that § 2283 prohibited the court from 
enjoining or abating the criminal prosecutions initiated against the 
appellants prior to the filing of the suit on April 13, 1964, and 
further, that 42 U. S. C. § 1983 creates no exception to § 2283. 
262 F. Supp. 873, 878. We find it unnecessary to resolve either 
question and intimate no view whatever upon the correctness of the 
holding of the District Court.

4 The three-judge District Court which rendered the initial de-
cision consisted of Circuit Judge Rives and District Court Judges 
Mize and Cox. Upon the death of Judge Mize, Circuit Judge Cole-
man was designated to serve in his stead. Circuit Judge Rives 
dissented from his colleagues on both occasions. See 244 F. Supp., at 
856, 262 F. Supp., at 881.
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officials, read the new law to the pickets at the “march 
route” and directed them to disperse, which they did. 
The sheriff also removed the barricades marking the 
“march route.” On the morning of April 10, the pickets, 
now increased to 35 or 40 persons, appeared at the court-
house and resumed picketing along the now unmarked 
“march route.” The pickets were arrested and formally 
charged with violation of the Anti-Picketing statute. 
Others were arrested that afternoon. Seven more pickets 
were arrested and charged on the morning of April 11. 
The complaint in this action was filed April 13. Picket-
ing nonetheless continued on the “march route” every 
day until May 18, but no further arrests were made until 
May 18, when nine pickets were arrested and charged. 
All picketing stopped thereafter.

II.
The District Court’s response on the remand to recon-

sider the case in light of Dombrowski was first to render 
a declaratory judgment, cf. Zwickler v. Koota, 389 U. S. 
241,5 that the statute was not void on its face, rejecting 
appellants’ contention that it is so broad, vague, indef-
inite, and lacking in definitely ascertainable standards as 
to be unconstitutional on its face. We agree with the 
District Court.

Appellants advance a two-pronged argument. First, 
they argue that the statute forbids picketing in terms

5 In the initial decision the District Court declined to pass on the 
statute’s constitutionality, holding that the case was one for absten-
tion. 244 F. Supp., at 855-856. In Zwickler we held that it was 
error in the absence of special circumstances to abstain and refuse 
to render a declaratory judgment and, further, said, at 254: “a 
request for a declaratory judgment that a state statute is over-
broad on its face must be considered independently of any request 
for injunctive relief against the enforcement of that statute. We 
hold that a federal district court has the duty to decide the appro-
priateness and the merits of the declaratory request irrespective of 
its conclusion as to the propriety of the issuance of the injunction.”
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“so vague that men of common intelligence must neces-
sarily guess at its meaning and differ as to its applica-
tion . . . .” Connally v. General Construction Co., 269 
U. S. 385, 391.6 But the statute prohibits only “picket-
ing ... in such a manner as to obstruct or unreason-
ably interfere with free ingress or egress to and from 
any . . . county . . . courthouses . . . .” The terms “ob-
struct” and “unreasonably interfere” plainly require no 
“guess[ing] at [their] meaning.” Appellants focus on 
the word “unreasonably.”7 It is a widely used and well 
understood word and clearly so when juxtaposed with 
“obstruct” and “interfere.” We conclude that the stat-
ute clearly and precisely delineates its reach in words of 
common understanding.8 It is “a precise and narrowly 
drawn regulatory statute evincing a legislative judgment 
that certain specific conduct be . . . proscribed.” Ed-
wards v. South Carolina, 372 U. S. 229, 236.

The second prong of appellants’ argument is that the 
statute, even assuming that it is “lacking neither clarity 
nor precision, is void for ‘overbreadth,’ that is, that 
it offends the constitutional principle that ‘a govern-

6 See Ashton v. Kentucky, 384 U. S. 195, 200-201.
7 The appellants suggest that the amendment to the statute which 

twice inserts the word “unreasonably” “raises new questions of 
unconstitutional vagueness and overbreadth not before this Court on 
the original appeal.” The District Court rejected this argument, 262 
F. Supp., at 879: “Plaintiffs . . . argue that the addition of the 
word ‘unreasonably’ to the statute made it even more vague and 
indefinite, but we disagree. The word ‘unreasonable’ seems to have 
been well understood by the founders of the Republic when they 
used it in the Fourth Amendment, where it remains, and is enforced, 
as it should be, to this day.” Judge Rives, in dissent, 262 F. Supp., 
at 897, n. 58, found that the addition of the word to the statute 
did not alter its scope. “On the contrary, the defendants argue 
that the statute should always have been interpreted as if this word 
were present and that the persons arrested did unreasonably block 
the Court House.”

8 See Cameron v. Johnson, 381 U. S., at 749-750 (dissenting opin-
ion of Bla ck , J.); id., at 757 (dissenting opinion of Whit e , J.).
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mental purpose to control or prevent activities con-
stitutionally subject to state regulation may not be 
achieved by means which sweep unnecessarily broadly 
and thereby invade the area of protected freedoms.’ ” 
Zwickler v. Koota, supra, at 250.9 The argument centers 
on the fact that the proscription of the statute embraces 
picketing employed as a vehicle for constitutionally pro-
tected protest. But “picketing and parading [are] sub-
ject to regulation even though intertwined with expres-
sion and association,” Cox v. Louisiana, 379 U. S. 559, 
563,10 and this statute does not prohibit picketing so 
intertwined unless engaged in in a manner which ob-
structs or unreasonably interferes with ingress or egress 
to or from the courthouse. Prohibition of conduct which 
has this effect does not abridge constitutional liberty 
“since such activity bears no necessary relationship to 
the freedom to . . . distribute information or opinion.” 
Schneider v. State, 308 U. S. 147, 161. The statute is 
therefore “a valid law’ dealing with conduct subject to 
regulation so as to vindicate important interests of so-
ciety and . . . the fact that free speech is intermingled 
with such conduct does not bring with it constitutional 
protection.” Cox v. Louisiana, supra, at 564.

III.
The District Court’s further response on remand to 

reconsider the case in light of Dombrowski was to deny

9 See NAACP v. Alabama, 377 U. S. 288, 307; see also Zwickler 
v. Koota, 389 U. S. 241, 249-250; Keyishian v. Board of Regents, 
385 U. S. 589, 609; Aptheker v. Secretary of State, 378 U. S. 500, 
508-509; NAACP v. Button, 371 U. S. 415, 438; Shelton v. Tucker, 
364 U. S. 479, 488; Cantwell v. Connecticut, 310 U. S. 296, 304-307; 
Schneider v. State, 308 U. S. 147, 161, 165.

10 See Schneider v. State, 308 U. S. 147, 161; Giboney v. Empire 
Storage & Ice Co., 336 U. S. 490, 499-500; NAACP v. Alabama, 
357 U. S. 449, 460-462; NAACP v. Button, 371 U. S. 415, 438-439.
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injunctive relief, after an evidentiary hearing, on find-
ings that appellants failed to show sufficient irreparable 
injury to justify such relief. Appellants argue in this 
Court that the record discloses sufficient irreparable 
injury to entitle them to the injunction sought, even if 
the statute is constitutional on its face.

Dombrowski recognized, 380 U. S., at 483-485, the con-
tinuing validity of the maxim that a federal district 
court should be slow to act “where its powers are invoked 
to interfere by injunction with threatened criminal prose-
cutions in a state court,” Douglas v. City of Jeannette, 
319 U. S. 157, 162; see Zwickler v. Koota, supra, at 253. 
Federal interference with a State’s good-faith adminis-
tration of its criminal laws “is peculiarly inconsistent 
with our federal framework” and a showing of “special 
circumstances” beyond the injury incidental to every 
proceeding brought lawfully and in good faith is requisite 
to a finding of irreparable injury sufficient to justify the 
extraordinary remedy of an injunction. 380 U. S., at 
484. We found such “special circumstances” in Dom-
browski. The prosecutions there begun and threatened 
were not, as here, for violation of a statute narrowly 
regulating conduct which is intertwined with expression, 
but for alleged violations of various sections of exces-
sively broad Louisiana statutes regulating expression it-
self—the Louisiana Subversive Activities and Communist 
Control Law and the Communist Propaganda Control 
Law. These statutes were challenged as overly broad 
and vague regulations of expression. Despite state court 
actions quashing arrest warrants and suppressing evi-
dence purportedly seized in enforcing them, Louisiana 
officials continued to threaten prosecutions of Dombrow-
ski and his co-appellants under them. In that context, 
we held that a case of “the threat of irreparable injury 
required by traditional doctrines of equity” was made
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out. 380 U. S., at 490. We held further that the sec-
tions of the Subversive Activities and Communist Con-
trol Law (for alleged violations of which indictments had 
been obtained while the case was pending in the federal 
court) were patently unconstitutional on their face, and 
remanded with direction to frame an appropriate injunc-
tion restraining prosecution of the indictments.

In short, we viewed Dombrowski to be a case present-
ing a situation of the “impropriety of [state officials] 
invoking the statute in bad faith to impose continuing 
harassment in order to discourage appellants’ activi-
ties . . . .” 380 U. S., at 490. In contrast, the District 
Court expressly found in this case “that there was no 
harassment, intimidation, or oppression of these com-
plainants in their efforts to exercise their constitutional 
rights, but they were arrested and they are being prose-
cuted in good faith for their deliberate violation of that 
part of the statute which denounces interference with 
the orderly use of courthouse facilities by all citizens 
alike.” 262 F. Supp., at 876, see also 244 F. Supp., at 
848-849. We cannot say from our independent exami-
nation of the record that the District Court erred in 
denying injunctive relief.

Any chilling effect on the picketing as a form of pro-
test and expression that flows from good-faith enforce-
ment of this valid statute would not, of course, constitute 
that enforcement an impermissible invasion of protected 
freedoms. Cox v. Louisiana, supra, at 564. Appellants’ 
case that there are “special circumstances” establishing 
irreparable injury sufficient to justify federal interven-
tion must therefore come down to the proposition that 
the statute was enforced against them, not because the 
Mississippi officials in good faith regarded the picketing 
as violating the statute, but in bad faith as harassing ap-
pellants’ exercise of protected expression with no inten-
tion of pressing the charges or with no expectation of ob-
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taining convictions, knowing that appellants’ conduct 
did not violate the statute. We agree with the District 
Court that the record does not esablish the bad faith 
charged. This is therefore not a case in which “. . . a 
federal court of equity by withdrawing the determina-
tion of guilt from the state courts could rightly afford 
[appellants] any protection which they could not secure 
by prompt trial and appeal pursued to this Court.” 
Douglas v. City of Jeannette, supra, at 164. We have 
not hesitated on direct review to strike down applications 
of constitutional statutes which we have found to be 
unconstitutionally applied to suppress protected free-
doms. See Cox v. Louisiana, supra; Wright n . Georgia, 
373 U. S. 284; Edwards v. South Carolina, supra.

Appellants argue that the adoption of the statute in 
the context of the picketing at the courthouse, and 
its immediate enforcement by the arrests on April 10 
and 11, provide compelling evidence that the statute was 
conceived and enforced solely to bring a halt to the 
picketing. Appellants buttress their argument by char-
acterizing as “indefensible entrapment” the enforcement 
of the statute on April 10 against picketing conduct 
which county officials had permitted for almost three 
months along the “march route” marked out by the 
officials themselves. This argument necessarily implies 
the suggestion that had the statute been law when the 
picketing started in January it would not have been 
enforced. There is no support whatever in the record 
for that proposition. The more reasonable inference is 
that the authorities believed that until enactment of the 
statute on April 8 they had no choice but to allow the 
picketing. In any event, upon the adoption of the law, 
it became the duty of the authorities in good faith to 
enforce it, and to prosecute for picketing that violated 
that law. Similarly, insofar as appellants argue that 
selective enforcement was shown by the failure to arrest
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those who were picketing from April 11 to May 18, the 
short answer is that it is at least as reasonable to infer 
from the record that the authorities did not regard their 
conduct in that period as violating the statute. Indeed, 
the fact that no arrests were made over that five-week 
period is itself some support for the District Court’s 
rejection of appellants’ primary contention that appellees 
used the statute in bad faith to discourage the pickets 
from picketing to foster increased voter registration of 
Negro citizens.

Nor are we persuaded by the argument that, because 
the evidence adduced at the hearing of the pickets’ con-
duct throughout the period would not be sufficient, in 
the view of appellants, to sustain convictions on a crimi-
nal trial, it was demonstrated that the State had no 
expectation of securing valid convictions. Dombrowski 
v. Pfister, supra, at 490. This argument mistakenly 
supposes that “special circumstances” justifying injunc-
tive relief appear if it is not shown that the statute was 
in fact violated. But the question for the District Court 
was not the guilt or innocence of the persons charged; 
the question was whether the statute was enforced 
against them with no expectation of convictions but 
only to discourage exercise of protected rights. The 
mere possibility of erroneous application of the statute 
does not amount “to the irreparable injury necessary 
to justify a disruption of orderly state proceedings.” 
Dombrowski v. Pfister, supra, at 485. The issue of guilt 
or innocence is for the state court at the criminal trial; 
the State was not required to prove appellants guilty 
in the federal proceeding to escape the finding that the 
State had no expectation of securing valid convic-
tions.11 Appellants say that the picketing was non-

11 See 244 F. Supp., at 849: “[T]his Court indicates nothing as to 
the guilt or innocence of the plaintiffs . . 262 F. Supp., at 876:
“We do not sit in this proceeding to determine the guilt or innocence 
of the plaintiffs . . . .”
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obstructive, but the State claims quite the contrary, and 
the record is not totally devoid of support for the State’s 
claim.

Appellants argue that selective enforcement was shown 
by the evidence that subsequent to the arrests of the 
pickets parades were held in Hattiesburg during which 
the streets of the downtown area, including the locale 
of the courthouse, were cordoned off during daytime 
business hours and the sidewalks were obstructed by 
crowds of spectators during the parades. But this stat-
ute is not aimed at obstructions resulting from parades 
on the city streets. All that it prohibits is the obstruc-
tion of or unreasonable interference with ingress and 
egress to and from public buildings, including court-
houses, and with traffic on the streets or sidewalks adja-
cent to those buildings. There was no evidence of 
conduct of that nature at any other place which would 
have brought the statute into play, let alone evidence 
that the authorities allowed such conduct without 
enforcing the statute. Affirmed

Mr . Justice  Fortas , with whom Mr . Justic e  Douglas  
joins, dissenting.

In my opinion, Dombrowski v. Pfister, 380 U. S. 479 
(1965), requires that the decision of the court below be 
reversed.

I agree that the statute in question is not “unconsti-
tutional on its face.” But that conclusion is not the 
end of the matter. Dombrowski stands for the propo-
sition that “the abstention doctrine is inappropriate 
for cases . . . where . . . statutes are justifiably attacked 
on their face as abridging free expression, or as applied 
for the purpose of discouraging protected activities.” 
380 U. S., at 489-490. (Emphasis added.)

Dombrowski establishes that the federal courts will 
grant relief when “defense of the State’s criminal prose-
cution will not assure adequate vindication” of First
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Amendment rights. 380 U. S., at 485. According to 
Dombrowski, this condition exists when the State has 
invoked the criminal law in bad faith and for the purpose 
of harassing and disrupting the exercise of those rights. 
Federal courts are available to enjoin the invocation of 
state criminal process when that process is abusively in-
voked “without any hope of ultimate success, but only 
to discourage” the assertion of constitutionally protected 
rights. 380 U. S., at 490. See also City of Greenwood 
v. Peacock, 384 U. S. 808, 829 (1966).

Dombrowski is strong medicine. It involves inter-
position of federal power at the threshold stage of the 
administration of state criminal laws. Dombrowski’s 
remedy is justified only when First Amendment rights, 
which are basic to our freedom, are imperiled by calcu-
lated, deliberate state assault. And those who seek fed-
eral intervention bear a heavy burden to show that the 
State, in prosecuting them, is not engaged in use of its 
police power for legitimate ends, but is deliberately in-
voking it to harass or suppress First Amendment rights. 
Dombrowski should never be invoked when the State is, 
in substance and truth, engaged in the enforcement of 
valid criminal laws. Ordinarily, the presumption that 
the State’s motive was law enforcement and not inter-
ference with speech or assembly will carry the day.

I approach the problem of the present case with this 
modest view of Dombrowski’s scope. Even so, in my 
judgment, Dombrowski commands reversal of the judg-
ment in this case. Dombrowski means precious little, 
I submit, if the presumption supporting state action is 
not overcome by facts such as those before us now.

On January 22, 1964, civil rights organizations whose 
members and adherents are represented in this class ac-
tion by appellants began to picket the Forrest County 
voting registration office, which is located in the Hatties-
burg, Mississippi, courthouse. The picketing was de-
signed to protest racial discrimination in voter registra-
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tion and to encourage Negro citizens of the county to 
register. On that day, there was a large crowd of several 
hundred persons gathered near the courthouse. The 
picketing continued from January 22 until May 18, every 
day except Sunday. After the initial period culminating 
in the first arrests on April 10, the number of pickets 
varied from seven to 10.

Shortly after the first day of picketing, the sheriff 
marked out a “march route.” The pickets thereafter 
confined themselves to this route. They were allowed 
to continue picketing unmolested. The march route 
never took the pickets directly in front of any entrance 
to the courthouse. The picketing was, by all accounts, 
peaceful and without incident. The pickets at first sang, 
chanted, preached, and prayed, but within a few days 
and beginning well before the time of the arrests, they 
confined themselves to a slow, quiet walk. This con-
tinued throughout the relevant dates.

The evidence in this record that the picketing in-
terfered with or even inconvenienced pedestrians is 
negligible.1 There is no evidence that access to the 
courthouse was actually obstructed. If the pickets had 
been disorderly or had obstructed use of the sidewalks 
or access to the courthouse, the police, subject to con-
stitutional limitations, could have arrested them under

1With respect to the arrests made on the morning of April 10, 
there are some unimpressive shreds of such evidence: the testimony 
of the home demonstration agent that, in proceeding outside from 
her office (located in the courthouse) to the office of the county 
agent (also located in the courthouse), she found that the pickets 
“were so close together that I had to wait for just a moment to 
get in line and I fell in line with them and started weaving back 
and forth until I reached the front steps and then dropped out 
of the line”; in addition, the president of the Forrest County Board 
of Supervisors, attracted to the scene by “curiosity as much as any-
thing else,” testified that in his “opinion” a side entrance to the 
courthouse was obstructed by the pickets.
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various statutes.2 But the record is clear: The pickets 
confined themselves to the line of march designated by 
the police themselves, and they were quiet and orderly. 
They remained at some considerable distance from at 
least three entrances to the courthouse, including the 
principal one at the top of the courthouse steps. There 
was no reason for their arrest. They were obeying, not 
disobeying, the police.

For about two and a half months, from January 22, 
1964, to April 10, 1964, the police stood by. The pickets 
marched on the prescribed route. Nobody had any diffi-
culty of passage or of access to the public building.

Then, on April 8, 1964, the Mississippi Legislature 
enacted a law which, I believe, may fairly be charac-
terized as a directive to the police that the picketing in 
Hattiesburg should be stopped—forthwith. This law, 
as amended, forbade “picketing ... in such a manner 
as to obstruct or unreasonably interfere with free ingress 
or egress to and from any . . . courthouses . . . .”

The law was signed by the Governor on the same day 
it was passed by the State Legislature, and delivered by 
messenger to waiting law enforcement officials in Hatties-
burg on the following day. As soon as the law was 
brought to those officials on April 9, they read it aloud 
to the pickets and asked them to disperse. There was 
then only a small group of pickets. The following 
morning, April 10, when pickets returned to the march 
route, the first arrests were made. A large number of 
persons were picketing on that day, 35 or 40 of them, 
because they anticipated arrests. In the same afternoon, 
only a woman and some school children were picketing.

2 Miss. Code Ann. §§2087.5, 2087.9 (1966 Supp.) (disorderly 
conduct); Miss. Code Ann. §2089.5 (1966 Supp.) (disturbance of 
the peace); Miss. Code Ann. §2090.5 (1957) (disturbance in public 
place). The record in fact shows that in the early period of 
picketing some arrests for breach of the peace were made.
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All were arrested. On the next day, April 11, nine 
persons were demonstrating; seven were arrested. The 
picketing continued every day except Sunday. On 
May 18, again, there were nine pickets, and all were 
arrested. There was no further picketing.

Apart from the morning of April 10,3 at none of the 
times when arrests were made is there a shred of evidence 
that the April 8 statute was violated. There is no sug-
gestion that the few pickets present on the afternoon of 
April 10, on April 11, or on May 18, blocked access 
to or egress from the courthouse, or obstructed the 
walks.4

I submit that this record compels the following 
conclusions:

1. The pickets were arrested and prosecuted “without 
any hope of ultimate success.” There is no evidence 
that their activities “obstruct [ed] ... or unreasonably 
interfere[d] with ingress or egress to and from any . . . 
courthouses . . . .”

The meager, insubstantial evidence of inconvenience 
to pedestrians, which I have summarized in notes 1 and 4 
above, could not be used to support a conviction under 
the language of this specific, narrowly phrased statute. 
See Thompson n . Louisville, 362 U. S. 199 (1960); cf.

3 See n. 1, supra.
* There were on each of these occasions fewer than 10 pickets 

walking around a grassy plot on the “march route,” a path that 
measured well over 100 feet in length. There is some indication 
of a. contention that on these occasions the pickets were walking 
closely bunched. But as Circuit Judge Rives, dissenting in the 
court below, pointed out, 10 pickets walking closely bunched could 
not possibly have obstructed any entrance to the courthouse for 
more than a small fraction of the time necessary to proceed around 
the plot. And in any event, there is no evidence of anyone having 
actually been impeded in attempting to gain access to the courthouse 
on these dates.
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Brown v. Louisiana, 383 U. S. 131 (1966) (opinion of 
Fortas , J.). Even if we assume that this record shows 
that some pedestrians were inconvenienced, that is not 
the same thing as blocking the doors of the courthouse. 
I agree that, in an injunctive proceeding like the present 
action, the State does not have to prove the violation 
of law beyond a reasonable doubt and establish that it 
is not constitutionally protected. But, if Dombrowski 
means anything, the State must certainly show more 
than there is in this record.

2. The arrests and their sequence demonstrate that 
the State was not here engaged in policing access to the 
courthouse or even freedom of the sidewalks, but in a 
deliberate plan to put an end to the voting-rights demon-
stration. This is shown by the facts (1) that the pickets 
marched in the line laid out by the police themselves; 
(2) that the police did not interfere for two and a half 
months; (3) that the legislature passed a rifle-shot law, 
neatly directed to this particular situation; (4) that 
thereupon the police set out to break up the picketing; 
(5) that the number, volume, and characteristics of the 
picketing certainly were not more obstructive on the 
days of the last three arrests than on any other days in 
which the picketing occurred and was tolerated.

In my opinion, these conclusions demonstrate that 
the pickets were not arrested as a result of good-faith 
administration of the criminal law. They were arrested 
for the purpose of putting a stop to a peaceful, orderly 
demonstration protected by the First Amendment in 
principle and in the manner of execution here. They 
were not arrested because they blocked access to the 
courthouse. There is powerful evidence in this record 
that the State cannot possibly anticipate a conviction of 
the pickets which will withstand the tests this Court 
has laid down in the First Amendment and Fourteenth
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Amendment areas; and it requires more indulgence than 
this Court has permitted in cases involving First Amend-
ment freedoms for us to say that the State has made 
a tolerable showing to the contrary.

I would reverse the judgment below and remand for 
the entry of an appropriate order.5

5 In view of the fact that the majority does not reach the issue, 
I consider it inappropriate to discuss whether the anti-injunction 
statute, 28 U. S. C. § 2283, constitutes a bar to Dombrowski relief 
in this case. See, however, City of Greenwood v. Peacock, 384 
U. S. 808, 829 (1966).
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GINSBERG v. NEW YORK.

APPEAL FROM THE APPELLATE TERM OF THE SUPREME 
COURT OF NEW YORK, SECOND JUDICIAL DEPARTMENT.

No. 47. Argued January 16, 1968.—Decided April 22, 1968.

Appellant, who operates a stationery store and luncheonette, was 
convicted of selling “girlie” magazines to a 16-year-old boy in vio-
lation of § 484-h of the New York Penal Law. The statute makes 
it unlawful “knowingly to sell ... to a minor” under 17 “(a) any 
picture . . . which depicts nudity ... and which is harmful to 
minors,” and “(b) any . . . magazine . . . which contains [such 
pictures] and which, taken as a whole, is harmful to minors.” 
Appellant’s conviction was affirmed by the Appellate Term of the 
Supreme Court. He was denied leave to appeal to the New York 
Court of Appeals. Held:

1. The magazines here involved are not obscene for adults and 
appellant is not barred from selling them to persons 17 years of 
age or older. Pp. 634-635.

2. Obscenity is not within the area of protected speech or press, 
Roth v. United States, 354 U. S. 476, 485, and there is no issue 
here of the obscenity of the material involved as appellant does 
not argue that the magazines are not “harmful to minors.” P. 635.

3. It is not constitutionally impermissible for New York, under 
this statute, to accord minors under 17 years of age a more re-
stricted right than that assured to adults to judge and determine 
for themselves what sex material they may read and see. Pp. 
637-643.

(a) The State has power to adjust the definition of obscenity 
as applied to minors, for even where there is an invasion of pro-
tected freedoms “the power of the state to control the conduct of 
children reaches beyond the scope of its authority over adults.” 
Prince v. Massachusetts, 321 U. S. 158, 170. Pp. 638-639.

(b) Constitutional interpretation has consistently recognized 
that the parents’ claim to authority in the rearing of their children 
is basic in our society, and the legislature could properly conclude 
that those primarily responsible for children’s well-being are en-
titled to the support of laws designed to aid discharge of that 
responsibility. P. 639.
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(c) The State has an independent interest in protecting the 
welfare of children and safeguarding them from abuses. Pp. 
640-641.

(d) This Court cannot say that the statute, in defining 
obscenity on the basis of its appeal to minors under 17, has no 
rational relation to the objective of safeguarding such minors from 
harm. Pp. 641-643.

4. Subsections (f) and (g) of § 484-h are not void for vagueness. 
Pp. 643-645.

(a) The New York Court of Appeals, in Bookcase, Inc. v. 
Broderick, 18 N. Y. 2d 71, 76, 218 N. E. 2d 668, 671, construed 
the definition of obscenity “harmful to minors” in subsection (f) 
“as virtually identical to” this Court’s most recent statement of 
the elements of obscenity in Memoirs v. Massachusetts, 383 U. S. 
413, 418, and accordingly the definition gives adequate notice of 
what is prohibited and does not offend due process requirements. 
P. 643.

(b) Since the New York Legislature’s attention was drawn to 
People v. Finkelstein, 9 N. Y. 2d 342, 174 N. E. 2d 470, which 
defined the nature of scienter for New York’s general obscenity 
statute, when it considered § 484-h, it may be inferred that the 
reference in provision (i) of subsection (g) to knowledge of the 
“character and content” of the material incorporates the gloss 
given the term “character” in People v. Finkelstein. P. 644.

(c) Provision (ii) of subsection (g) states expressly that a 
defendant must be acquitted on the ground of “honest mistake” if 
he proves that he made “a reasonable bona fide attempt to ascer-
tain the true age of such minor.” P. 645.

Affirmed.

Emanuel Redfield argued the cause for appellant. 
With him on the brief was Benjamin E. Winston.

William Cahn argued the cause for appellee. With 
him on the brief was George Danzig Levine.

Briefs of amici curiae, urging reversal, were filed by 
Osmond K. Fraenkel, Edward J. Ennis, Melvin L. Wulf 
and Alan H. Levine for the American Civil Liberties 
Union et al., by Morris B. Abram and Jay Greenfield for 
the Council for Periodical Distributors Associations, Inc.,
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by Horace S. Manges and Marshall C. Berger for the 
American Book Publishers Council, Inc., and by Irwin 
Karp for the Authors League of America, Inc.

Brief of amicus curiae, urging affirmance, was filed by 
Charles H. Keating, Jr., and James J. Clancy for the 
Citizens for Decent Literature, Inc.

Mr . Justice  Brennan  delivered the opinion of the 
Court.

This case presents the question of the constitutionality 
on its face of a New York criminal obscenity statute 
which prohibits the sale to minors under 17 years of age 
of material defined to be obscene on the basis of its 
appeal to them whether or not it would be obscene to 
adults.

Appellant and his wife operate “Sam’s Stationery and 
Luncheonette” in Bellmore, Long Island. They have a 
lunch counter, and, among other things, also sell maga-
zines including some so-called “girlie” magazines. Ap-
pellant was prosecuted under two informations, each in 
two counts, which charged that he personally sold a 16- 
year-old boy two “girlie” magazines on each of two dates 
in October 1965, in violation of § 484—h of the New York 
Penal Law. He was tried before a judge without a 
jury in Nassau County District Court and was found 
guilty on both counts.1 The judge found (1) that the

1 Appellant makes no attack upon § 484-h as applied. We there-
fore have no occasion to consider the sufficiency of the evidence, or 
such issues as burden of proof, whether expert evidence is either 
required or permissible, or any other questions which might be 
pertinent to the application of the statute. Appellant does argue 
that because the trial judge included a finding that two of the 
magazines “contained verbal descriptions and narrative accounts 
of sexual excitement and sexual conduct,” an offense not charged in 
the informations, the conviction must be set aside under Cole v. 
Arkansas, 333 U. S. 196. But this case was tried and the appellant
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magazines contained pictures which depicted female 
“nudity” in a manner defined in subsection 1 (b), that 
is “the showing of . . . female . . . buttocks with less 
than a full opaque covering, or the showing of the female 
breast with less than a fully opaque covering of any 
portion thereof below the top of the nipple . . . ,” and 
(2) that the pictures were “harmful to minors” in that 
they had, within the meaning of subsection 1 (f)

was found guilty only on the charges of selling magazines containing 
pictures depicting female nudity. It is therefore not a case where 
defendant was tried and convicted of a violation of one offense 
when he was charged with a distinctly and substantially different 
offense.

The full text of § 484-h is attached as Appendix A. It was 
enacted in L. 1965, c. 327, to replace an earlier version held invalid 
by the New York Court of Appeals in People v. Kahan, 15 N. Y. 
2d 311, 206 N. E. 2d 333, and People v. Bookcase, Inc., 14 N. Y. 
2d 409, 201 N. E. 2d 14. Section 484-h in turn was replaced by 
L. 1967, c. 791, now §§ 235.20-235.22 of the Penal Law. The major 
changes under the 1967 law added a provision that the one charged 
with a violation “is presumed to [sell] with knowledge of the char-
acter and content of the material sold . . . ,” and the provision 
that “it is an affirmative defense that: (a) The defendant had rea-
sonable cause to believe that the minor involved was seventeen years 
old or more; and (b) Such minor exhibited to the defendant a draft 
card, driver’s license, birth certificate or other official or apparently 
official document purporting to establish that such minor was sev-
enteen years old or more.” Neither addition is involved in this 
case. We intimate no view whatever upon the constitutional valid-
ity of the presumption. See in general Smith v. California, 361 
U. S. 147; Speiser v. Randall, 357 U. S. 513; 41 N. Y. U. L. Rev. 
791 (1966); 30 Albany L. Rev. 133 (1966).

The 1967 law also repealed outright § 484-i which had been enacted 
one week after § 484-h. L. 1965, c. 327. It forbade sales to minors 
under the age of 18. The New York Court of Appeals sustained 
its validity against a challenge that it was void for vagueness. People 
v. Tannenbaum, 18 N. Y. 2d 268, 220 N. E. 2d 783. For an analysis 
of § 484-i and a comparison with § 484-h see 33 Brooklyn L. Rev. 
329 (1967).
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“that quality of . . . representation ... of nudity . . . 
[which] . . . (i) predominantly appeals to the prurient, 
shameful or morbid interest of minors, and (ii) is pat-
ently offensive to prevailing standards in the adult com-
munity as a whole with respect to what is suitable 
material for minors, and (iii) is utterly without redeem-
ing social importance for minors.” He held that both 
sales to the 16-year-old boy therefore constituted the 
violation under § 484r-h of “knowingly to sell ... to a 
minor” under 17 of “(a) any picture . . . which depicts 
nudity . . . and which is harmful to minors,” and 
“(b) any . . . magazine . . . which contains . . . [such 
pictures] . . . and which, taken as a whole, is harmful 
to minors.” The conviction was affirmed without opin-
ion by the Appellate Term, Second Department, of the 
Supreme Court. Appellant was denied leave to appeal 
to the New York Court of Appeals and then appealed 
to this Court. We noted probable jurisdiction. 388 
U. S. 904. We affirm.2

2 The case is not moot. The appellant might have been sentenced 
to one year’s imprisonment, or a $500 fine or both. N. Y. Penal Law 
§ 1937. The trial judge however exercised authority under N. Y. 
Penal Law § 2188 and on May 17, 1966, suspended sentence on 
all counts. Under § 470-a of the New York Code of Criminal Pro-
cedure, the judge could thereafter recall appellant and impose 
sentence only within one year, or before May 17, 1967. The 
judge did not do so. Although St. Pierre v. United States, 319 
U. S. 41, held that a criminal case had become moot when the peti-
tioner finished serving his sentence before direct review in this Court, 
St. Pierre also recognized that the case would not have been moot 
had “petitioner shown that under either state or federal law further 
penalties or disabilities can be imposed on him as result of the judg-
ment which has now been satisfied.” Id., at 43. The State of New 
York concedes in its brief in this Court addressed to mootness “that 
certain disabilities do flow from the conviction.” The brief states 
that among these is “the possibility of ineligibility for licensing under 
state and municipal license laws regulating various lawful occupa-
tions . . . .” Since the argument, the parties advised the Court that, 
although this is the first time appellant has been convicted of any
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I.
The “girlie” picture magazines involved in the sales 

here are not obscene for adults, Redrup v. New York, 
386 U. S. 767.3 But § 484-h does not bar the appellant 

crime, this conviction might result in the revocation of the license 
required by municipal law as a prerequisite to engaging in the lunch-
eonette business he carries on in Bellmore, New York. Bellmore is 
an "unincorporated village” within the Town of Hempstead, Long 
Island, 1967 N. Y. S. Leg. Man. 1154. The town has a licensing 
ordinance which provides that the "Commissioner of Buildings . . . 
may suspend or revoke any license issued, in his discretion, for . . . 
(e) conviction of any crime.” LL 21, Town of Hempstead, eff. 
December 1, 1966, §8.1 (e). In these circumstances the case is not 
moot since the conviction may entail collateral consequences suffi-
cient to bring the case within the St. Pierre exception. See Fiswick 
v. United States, 329 U. S. 211, 220-222. We were not able to reach 
that conclusion in Tannenbaum v. New York, 388 U. S. 439, or 
Jacobs v. New York, 388 U. S. 431, in which the appeals were dis-
missed as moot. In Tannenbaum there was no contention that the 
convictions under the now repealed § 484-i entailed any collateral 
consequences. In Jacobs the appeal was dismissed on motion of 
the State which alleged, inter alia, that New York law did not impose 
“any further penalty upon conviction of the misdemeanor here in 
issue.” Appellant did not there show, or contend, that his license 
might be revoked for “conviction of any crime”; he asserted only 
that the conviction might be the basis of a suspension under a pro-
vision of the Administrative Code of the City of New York requiring 
the Department of Licenses to assure that motion picture theatres 
are not conducted in a manner offensive to “public morals.”

3 One of the magazines was an issue of the magazine “Sir.” We 
held in Gent v. Arkansas, decided with Redrup v. New York, 386 
U. S. 767, 769, that an Arkansas statute which did not reflect a 
specific and limited state concern for juveniles was unconstitutional 
insofar as it was applied to suppress distribution of another issue of 
that magazine. Other cases which turned on findings of nonobscenity 
of this type of magazine include: Central Magazine Sales, Ltd. v. 
United States, 389 U. S. 50; Conner v. City of Hammond, 389 U. S. 
48; Potomac News Co. n . United States, 389 U. S. 47; Mazes v. 
Ohio, 388 U. S. 453; A Quantity of Books v. Kansas, 388 U. S. 452; 
Books, Inc. v. United States, 388 U. S. 449; Aday v. United States, 
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from stocking the magazines and selling them to persons 
17 years of age or older, and therefore the conviction is 
not invalid under our decision in Butler v. Michigan, 
352 U. S. 380.

Obscenity is not within the area of protected speech 
or press. Roth v. United States, 354 U. S. 476, 485. 
The three-pronged test of subsection 1 (f) for judging 
the obscenity of material sold to minors under 17 is a 
variable from the formulation for determining obscenity 
under Roth stated in the plurality opinion in Memoirs 
v. Massachusetts, 383 U. S. 413, 418. Appellant’s pri-
mary attack upon § 484—h is leveled at the power of the 
State to adapt this Memoirs formulation to define the 
material’s obscenity on the basis of its appeal to minors, 
and thus exclude material so defined from the area of 
protected expression. He makes no argument that the 
magazines are not “harmful to minors” within the defini-
tion in subsection 1 (f). Thus “[n]o issue is pre-
sented . . . concerning the obscenity of the material 
involved.” Roth, supra, at 481, n. 8.

The New York Court of Appeals “upheld the Legisla-
ture’s power to employ variable concepts of obscenity” 4

388 U. S. 447; Avansino v. New York, 388 U. S. 446; Sheperd n . 
New York, 388 U. S. 444; Friedman v. New York, 388 U. S. 441; 
Keney v. New York, 388 U. S. 440; see also Rosenbloom v. Virginia, 
388 U. S. 450; Sunshine Book Co. v. Summerfield, 355 U. S. 372.

4 People v. Tannenbaum, 18 N. Y. 2d 268, 270, 220 N. E. 2d 783, 
785, dismissed as moot, 388 U. S. 439. The concept of variable 
obscenity is developed in Lockhart & McClure, Censorship of Ob-
scenity: The Developing Constitutional Standards, 45 Minn. L. 
Rev. 5 (1960). At 85 the authors state:

“Variable obscenity . . . furnishes a useful analytical tool for 
dealing with the problem of denying adolescents access to material 
aimed at a primary audience of sexually mature adults. For variable 
obscenity focuses attention upon the make-up of primary and 
peripheral audiences in varying circumstances, and provides a rea-
sonably satisfactory means for delineating the obscene in each 
circumstance.”
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in a case in which the same challenge to state power to 
enact such a law was also addressed to § 484-h. Book-
case, Inc. v. Broderick, 18 N. Y. 2d 71, 218 N. E. 2d 
668, appeal dismissed for want of a properly presented 
federal question, sub nom. Bookcase, Inc. n . Leary, 385 
U. S. 12. In sustaining state power to enact the law, 
the Court of Appeals said, Bookcase, Inc. v. Broderick, 
at 75, 218 N. E. 2d, at 671:

“[M]aterial which is protected for distribution to 
adults is not necessarily constitutionally protected 
from restriction upon its dissemination to children. 
In other words, the concept of obscenity or of unpro-
tected matter may vary according to the group to 
whom the questionable material is directed or from 
whom it is quarantined. Because of the State’s exi-
gent interest in preventing distribution to children of 
objectionable material, it can exercise its power to 
protect the health, safety, welfare and morals of its 
community by barring the distribution to children 
of books recognized to be suitable for adults.”

Appellant’s attack is not that New York was without 
power to draw the line at age 17. Rather, his contention 
is the broad proposition that the scope of the constitu-
tional freedom of expression secured to a citizen to read 
or see material concerned with sex cannot be made to 
depend upon whether the citizen is an adult or a minor. 
He accordingly insists that the denial to minors under 17 
of access to material condemned by § 484-h, insofar as 
that material is not obscene for persons 17 years of age 
or older, constitutes an unconstitutional deprivation of 
protected liberty.

We have no occasion in this case to consider the impact 
of the guarantees of freedom of expression upon the 
totality of the relationship of the minor and the State, 
cf. In re Gault, 387 U. S. 1, 13. It is enough for the 
purposes of this case that we inquire whether it was



GINSBERG v. NEW YORK. 637

629 Opinion of the Court.

constitutionally impermissible for New York, insofar as 
§ 484-h does so, to accord minors under 17 a more re-
stricted right than that assured to adults to judge and 
determine for themselves what sex material they may 
read or see. We conclude that we cannot say that the 
statute invades the area of freedom of expression consti-
tutionally secured to minors.5

Appellant argues that there is an invasion of protected 
rights under § 484-h constitutionally indistinguishable 
from the invasions under the Nebraska statute forbidding 
children to study German, which was struck down in 
Meyer v. Nebraska, 262 U. S. 390; the Oregon statute 
interfering with children’s attendance at private and 
parochial schools, which was struck down in Pierce n . 
Society of Sisters, 268 U. S. 510; and the statute com-
pelling children against their religious scruples to give 
the flag salute, which was struck down in West Virginia

5 Suggestions that legislatures might give attention to laws dealing 
specifically with safeguarding children against pornographic material 
have been made by many judges and commentators. See, e. g., 
Jacobellis v. Ohio, 378 U. S. 184, 195 (opinion of Just ice s  Bre nna n  
and Goldberg); id., at 201 (dissenting opinion of The  Chie f  
Justice ) ; Ginzburg v. United States, 383 U. S. 463, 498, n. 1 (dis-
senting opinion of Mr . Just ice  Ste war t ) ; Interstate Circuit, Inc. 
v. City of Dallas, 366 F. 2d 590, 593; In re Louisiana News Co., 187 
F. Supp. 241, 247; United States v. Levine, 83 F. 2d 156; United 
States v. Dennett, 39 F. 2d 564; R. Kuh, Foolish Figleaves? 258-260 
(1967); Emerson, Toward a General Theory of the First Amend-
ment, 72 Yale L. J. 877, 939 (1963); Gerber, A Suggested Solution 
to the Riddle of Obscenity, 112 U. Pa. L. Rev. 834, 848 (1964); 
Henkin, Morals and the Constitution: The Sin of Obscenity, 63 Col. 
L. Rev. 391, 413, n. 68 (1963); Kalven, The Metaphysics of the Law 
of Obscenity, 1960 Sup. Ct. Rev. 1, 7; Magrath, The Obscenity 
Cases: Grapes of Roth, 1966 Sup. Ct. Rev. 7, 75.

The obscenity laws of 35 other States include provisions referring 
to minors. The laws are listed in Appendix B to this opinion. 
None is a precise counterpart of New York’s § 484-h and we imply 
no view whatever on questions of their constitutionality.
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State Board of Education v. Barnette, 319 U. S. 624. 
We reject that argument. We do not regard New York’s 
regulation in defining obscenity on the basis of its ap-
peal to minors under 17 as involving an invasion of 
such minors’ constitutionally protected freedoms. Rather 
§ 484-h simply adjusts the definition of obscenity “to 
social realities by permitting the appeal of this type 
of material to be assessed in terms of the sexual 
interests . . of such minors. Mishkin n . New York, 
383 U. S. 502, 509; Bookcase, Inc. v. Broderick, supra, 
at 75, 218 N. E. 2d, at 671. That the State has power 
to make that adjustment seems clear, for we have rec-
ognized that even where there is an invasion of pro-
tected freedoms “the power of the state to control the 
conduct of children reaches beyond the scope of its 
authority over adults . . . .” Prince v. Massachusetts, 
321 U. S. 158, 170.G In Prince we sustained the convic-

6 Many commentators, including many committed to the propo-
sition that “[n]o general restriction on expression in terms of 
‘obscenity’ can ... be reconciled with the first amendment,” rec-
ognize that “the power of the state to control the conduct of children 
reaches beyond the scope of its authority over adults,” and accord-
ingly acknowledge a supervening state interest in the regulation of 
literature sold to children, Emerson, Toward a General Theory of 
the First Amendment, 72 Yale L. J. 877, 938, 939 (1963):

“Different factors come into play, also, where the interest at stake 
is the effect of erotic expression upon children. The world of 
children is not strictly part of the adult realm of free expression. 
The factor of immaturity, and perhaps other considerations, impose 
different rules. Without attempting here to formulate the principles 
relevant to freedom of expression for children, it suffices to say that 
regulations of communication addressed to them need not conform 
to the requirements of the first amendment in the same way as those 
applicable to adults.”
See also Gerber, supra, at 848; Kalven, supra, at 7; Magrath, 
supra, at 75. Prince v. Massachusetts is urged to be constitutional 
authority for such regulation. See, e. g., Kuh, supra, at 258-260;
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tion of the guardian of a nine-year-old girl, both members 
of the sect of Jehovah’s Witnesses, for violating the 
Massachusetts Child Labor Law by permitting the girl to 
sell the sect’s religious tracts on the streets of Boston.

The well-being of its children is of course a subject 
within the State’s constitutional power to regulate, and, 
in our view, two interests justify the limitations in 
§ 48L-h upon the availability of sex material to minors 
under 17, at least if it was rational for the legislature to 
find that the minors’ exposure to such material might be 
harmful. First of all, constitutional interpretation has 
consistently recognized that the parents’ claim to author-
ity in their own household to direct the rearing of their 
children is basic in the structure of our society. “It is 
cardinal with us that the custody, care and nurture of the 
child reside first in the parents, whose primary function 
and freedom include preparation for obligations the state 
can neither supply nor hinder.” Prince v. Massachusetts, 
supra, at 166. The legislature could properly conclude 
that parents and others, teachers for example, who have 
this primary responsibility for children’s well-being are 
entitled to the support of laws designed to aid discharge 
of that responsibility. Indeed, subsection 1 (f) (ii) of 
§ 484-h expressly recognizes the parental role in assess-
ing sex-related material harmful to minors according “to 
prevailing standards in the adult community as a whole 
with respect to what is suitable material for minors.” 
Moreover, the prohibition against sales to minors does 
not bar parents who so desire from purchasing the mag-
azines for their children.7

Comment, Exclusion of Children from Violent Movies, 67 Col. L. 
Rev. 1149, 1159-1160 (1967); Note, Constitutional Problems in 
Obscenity Legislation Protecting Children, 54 Geo. L. J. 1379 (1966).

7 One commentator who argues that obscenity legislation might 
be constitutionally defective as an imposition of a single standard 
of public morality would give effect to the parental role and accept
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The State also has an independent interest in the well-
being of its youth. The New York Court of Appeals 
squarely bottomed its decision on that interest in Book-
case, Inc. v. Broderick, supra, at 75, 218 N. E. 2d, at 671. 
Judge Fuld, now Chief Judge Fuld, also emphasized its 
significance in the earlier case of People v. Kahan, 15 
N. Y. 2d 311, 206 N. E. 2d 333, which had struck down 
the first version of § 484-h on grounds of vagueness. 
In his concurring opinion, id., at 312, 206 N. E. 2d, at 
334, he said:

“While the supervision of children’s reading may 
best be left to their parents, the knowledge that 
parental control or guidance cannot always be 
provided and society’s transcendent interest in pro-
tecting the welfare of children justify reasonable 
regulation of the sale of material to them. It is, 
therefore, altogether fitting and proper for a state 
to include in a statute designed to regulate the sale 
of pornography to children special standards, broader 
than those embodied in legislation aimed at con-
trolling dissemination of such material to adults.” 

In Prince v. Massachusetts, supra, at 165, this Court, 
too, recognized that the State has an interest “to pro-
tect the welfare of children” and to see that they are 
“safeguarded from abuses” which might prevent their 
“growth into free and independent well-developed men

laws relating only to minors. Henkin,, Morals and the Constitution: 
The Sin of Obscenity, 63 Col. L. Rev. 391, 413, n. 68 (1963):

“One must consider also how much difference it makes if laws are 
designed to protect only the morals of a child. While many of the 
constitutional arguments against morals legislation apply equally to 
legislation protecting the morals of children, one can well distinguish 
laws which do not impose a morality on children, but which support 
the right of parents to deal with the morals of their children as they 
see fit.”
See also Elias, Sex Publications and Moral Corruption: The Supreme 
Court Dilemma, 9 Wm. & Mary L. Rev. 302, 320-321 (1967).
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and citizens.” The only question remaining, therefore, 
is whether the New York Legislature might rationally 
conclude, as it has, that exposure to the materials pro-
scribed by § 484-h constitutes such an “abuse.”

Section 484—e of the law states a legislative finding 
that the material condemned by § 484-h is “a basic factor 
in impairing the ethical and moral development of our 
youth and a clear and present danger to the people of 
the state.” It is very doubtful that this finding expresses 
an accepted scientific fact.8 But obscenity is not pro-
tected expression and may be suppressed without a 
showing of the circumstances which lie behind the phrase 
“clear and present danger” in its application to pro-
tected speech. Roth v. United States, supra, at 486- 
487.9 To sustain state power to exclude material defined 
as obscenity by § 484-h requires only that we be able to 
say that it was not irrational for the legislature to find 
that exposure to material condemned by the statute is 
harmful to minors. In Meyer v. Nebraska, supra, at 400, 
we were able to say that children’s knowledge of the 
German language “cannot reasonably be regarded as 
harmful.” That cannot be said by us of minors’ reading 
and seeing sex material. To be sure, there is no lack of 
“studies” which purport to demonstrate that obscenity 
is or is not “a basic factor in impairing the ethical and 
moral development of . . . youth and a clear and present

8 Compare Memoirs v. Massachusetts, 383 U. S., at 424 (opinion 
of Dougl as , J.) with id., at 441 (opinion of Clark, J.). See Kuh, 
supra, cc. 18-19; Gaylin, Book Review, 77 Yale L. J. 579, 591-595 
(1968); Magrath, supra, at 52.

9 Our conclusion in Roth, at 486-487, that the clear and present 
danger test was irrelevant to the determination of obscenity made 
it unnecessary in that case to consider the debate among the authori-
ties whether exposure to pornography caused antisocial consequences. 
See also Mishkin v. New York, supra; Ginzburg v. United States, 
supra; Memoirs v. Massachusetts, supra.
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danger to the people of the state.” But the growing 
consensus of commentators is that “while these studies 
all agree that a causal link has not been demonstrated, 
they are equally agreed that a causal link has not been 
disproved either.” 10 We do not demand of legislatures

10 Magrath, supra, at 52. See, e. g., id., at 49-56; Dibble, Ob-
scenity: A State Quarantine to Protect Children, 39 So. Cal. L. Rev. 
345 (1966); Wall, Obscenity and Youth: The Problem and a Pos-
sible Solution, Crim. L. Bull., Vol. 1, No. 8, pp. 28, 30 (1965); Note, 
55 Cal. L. Rev. 926, 934 (1967); Comment, 34 Ford. L. Rev. 692, 
694 (1966). See also J. Paul & M. Schwartz, Federal Censorship: 
Obscenity in the Mail, 191-192; Blakey, Book Review, 41 Notre 
Dame Law. 1055, 1060, n. 46 (1966); Green, Obscenity, Censorship, 
and Juvenile Delinquency, 14 U. Toronto L. Rev. 229, 249 (1962); 
Lockhart & McClure, Literature, The Law of Obscenity, and the 
Constitution, 38 Minn. L. Rev. 295, 373-385 (1954); Note, 52 Ky. 
L. J. 429, 447 (1964). But despite the vigor of the ongoing contro-
versy whether obscene material will perceptibly create a danger 
of antisocial conduct, or will probably induce its recipients to such 
conduct, a medical practitioner recently suggested that the possibility 
of harmful effects to youth cannot be dismissed as frivolous. Dr. 
Gaylin of the Columbia University Psychoanalytic Clinic, reporting 
on the views of some psychiatrists in 77 Yale L. J., at 592-593, said:

“It is in the period of growth [of youth] when these patterns 
of behavior are laid down, when environmental stimuli of all sorts 
must be integrated into a workable sense of self, when sensuality is 
being defined and fears elaborated, when pleasure confronts security 
and impulse encounters control—it is in this period, undramatically 
and with time, that legalized pornography may conceivably be 
damaging.”
Dr. Gaylin emphasizes that a child might not be as well prepared 
as an adult to make an intelligent choice as to the material he 
chooses to read:
“[Psychiatrists . . . made a distinction between the reading of 
pornography, as unlikely to be per se harmful, and the permitting 
of the reading of pornography, which was conceived as potentially 
destructive. The child is protected in his reading of pornography 
by the knowledge that it is pornographic, i. e., disapproved. It is 
outside of parental standards and not a part of his identification
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“scientifically certain criteria of legislation.” Noble 
State Bank n . Haskell, 219 U. S. 104, 110. We there-
fore cannot say that § 484-h, in defining the obscenity 
of material on the basis of its appeal to minors under 
17, has no rational relation to the objective of safeguard-
ing such minors from harm.

II.
Appellant challenges subsections (f) and (g) of 

§ 484-h as in any event void for vagueness. The attack 
on subsection (f) is that the definition of obscenity 
“harmful to minors” is so vague that an honest distrib-
utor of publications cannot know when he might be held 
to have violated § 484-h. But the New York Court of 
Appeals construed this definition to be “virtually identi-
cal to the Supreme Court’s most recent statement of the 
elements of obscenity. [Memoirs v. Massachusetts, 383 
U. S. 413, 418],” Bookcase, Inc. v. Broderick, supra, at 
76, 218 N. E. 2d, at 672. The definition therefore gives 
“men in acting adequate notice of what is prohibited” 
and does not offend the requirements of due process. 
Roth v. United States, supra, at 492; see also Winters v. 
New York, 333 U. S. 507, 520.

As is required by Smith v. California, 361 U. S. 147, 
§ 484—h prohibits only those sales made “knowingly.” 
The challenge to the scienter requirement of subsec-
tion (g) centers on the definition of “knowingly” insofar 
as it includes “reason to know” or “a belief or ground 
for belief which warrants further inspection or inquiry 
of both: (i) the character and content of any material 
described herein which is reasonably susceptible of 
examination by the defendant, and (ii) the age of the 

processes. To openly permit implies parental approval and even 
suggests seductive encouragement. If this is so of parental approval, 
it is equally so of societal approval—another potent influence on the 
developing ego.” Id., at 594.
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minor, provided however, that an honest mistake shall 
constitute an excuse from liability hereunder if the de-
fendant made a reasonable bona fide attempt to ascertain 
the true age of such minor.”

As to (i), § 484—h was passed after the New York 
Court of Appeals decided People v. Finkelstein, 9 N. Y. 
2d 342, 174 N. E. 2d 470, which read the requirement 
of scienter into New York’s general obscenity statute, 
§ 1141 of the Penal Law. The constitutional require-
ment of scienter, in the sense of knowledge of the con-
tents of material, rests on the necessity “to avoid the 
hazard of self-censorship of constitutionally protected 
material and to compensate for the ambiguities inherent 
in the definition of obscenity,” Mishkin v. New York, 
supra, at 511. The Court of Appeals in Finkelstein 
interpreted § 1141 to require “the vital element of sci-
enter” and defined that requirement in these terms: 
“A reading of the statute [§ 1141] as a whole clearly 
indicates that only those who are in some manner aware 
of the character of the material they attempt to dis-
tribute should be punished. It is not innocent but 
calculated purveyance of filth which is exorcised . . . .” 
9 N. Y. 2d, at 344-345, 174 N. E. 2d, at 471. (Emphasis 
supplied.) In Mishkin v. New York, supra, at 510-511, 
we held that a challenge to the validity of § 1141 founded 
on Smith v. California, supra, was foreclosed in light of 
this construction. When § 484-h was before the New 
York Legislature its attention was directed to People v. 
Finkelstein, as defining the nature of scienter required 
to sustain the statute. 1965 N. Y. S. Leg. Ann. 54-56. 
We may therefore infer that the reference in provision 
(i) to knowledge of “the character and content of any 
material described herein” incorporates the gloss given 
the term “character” in People v. Finkelstein. In that 
circumstance Mishkin requires rejection of appellant’s 
challenge to provision (i) and makes it unnecessary for
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us to define further today “what sort of mental element 
is requisite to a constitutionally permissible prosecu-
tion,” Smith v. California, supra, at 154.

Appellant also attacks provision (ii) as impermissibly 
vague. This attack however is leveled only at the pro-
viso according the defendant a defense of “honest 
mistake” as to the age of the minor. Appellant argues 
that “the statute does not tell the bookseller what effort 
he must make before he can be excused.” The argu-
ment is wholly without merit. The proviso states ex-
pressly that the defendant must be acquitted on the 
ground of “honest mistake” if the defendant proves that 
he made “a reasonable bona fide attempt to ascertain the 
true age of such minor.” Cf. 1967 Penal Law § 235.22 (2), 
n. 1, supra.

Affirmed.

[For concurring opinion of Mr . Just ice  Harlan  see 
post, p. 704.]

APPENDIX A TO OPINION OF THE COURT.

New York Penal Law § 484-h as enacted by L. 1965, 
c. 327, provides:

§ 484-h. Exposing minors to harmful materials
1. Definitions. As used in this section:

(a) “Minor” means any person under the age of 
seventeen years.

(b) “Nudity” means the showing of the human 
male or female genitals, pubic area or buttocks with less 
than a full opaque covering, or the showing of the female 
breast with less than a fully opaque covering of any 
portion thereof below the top of the nipple, or the 
depiction of covered male genitals in a discernibly turgid 
state.
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(c) “Sexual conduct” means acts of masturbation, 
homosexuality, sexual intercourse, or physical contact 
with a person’s clothed or unclothed genitals, pubic area, 
buttocks or, if such person be a female, breast.

(d) “Sexual excitement” means the condition of 
human male or female genitals when in a state of sexual 
stimulation or arousal.

(e) “Sado-masochistic abuse” means flagellation or 
torture by or upon a person clad in undergarments, a 
mask or bizarre costume, or the condition of being fet-
tered, bound or otherwise physically restrained on the 
part of one so clothed.

(f) “Harmful to minors” means that quality of any 
description or representation, in whatever form, of 
nudity, sexual conduct, sexual excitement, or sado-
masochistic abuse, when it:

(i) predominantly appeals to the prurient, shame-
ful or morbid interest of minors, and

(ii) is patently offensive to prevailing standards 
in the adult community as a whole with respect to what 
is suitable material for minors, and

(iii) is utterly without redeeming social impor-
tance for minors.

(g) “Knowingly” means having general knowledge 
of, or reason to know, or a belief or ground for belief 
which warrants further inspection or inquiry of both:

(i) the character and content of any material 
described herein which is reasonably susceptible of exam-
ination by the defendant, and

(ii) the age of the minor, provided however, that 
an honest mistake shall constitute an excuse from lia-
bility hereunder if the defendant made a reasonable 
bona fide attempt to ascertain the true age of such minor.
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2. It shall be unlawful for any person knowingly to 
sell or loan for monetary consideration to a minor:

(a) any picture, photograph, drawing, sculpture, 
motion picture film, or similar visual representation or 
image of a person or portion of the human body which 
depicts nudity, sexual conduct or sado-masochistic abuse 
and which is harmful to minors, or

(b) any book, pamphlet, magazine, printed matter 
however reproduced, or sound recording which contains 
any matter enumerated in paragraph (a) of subdivision 
two hereof, or explicit and detailed verbal descriptions 
or narrative accounts of sexual excitement, sexual con-
duct or sado-masochistic abuse and which, taken as a 
whole, is harmful to minors.

3. It shall be unlawful for any person knowingly to 
exhibit for a monetary consideration to a minor or know-
ingly to sell to a minor an admission ticket or pass or 
knowingly to admit a minor for a monetary considera-
tion to premises whereon there is exhibited, a motion 
picture, show or other presentation which, in whole or in 
part, depicts nudity, sexual conduct or sado-masochistic 
abuse and which is harmful to minors.

4. A violation of any provision hereof shall constitute 
a misdemeanor.

APPENDIX B TO OPINION OF THE COURT.

State obscenity statutes having some provision refer-
ring to distribution to minors are:

Cal. Pen. Code §§311-312 (Supp. 1966); Colo. Rev. 
Stat. Ann. §§40-9-16 to 40-9-27 (1963); Conn. Gen. 
Stat. Rev. §§ 53-243 to 53-245 (Supp. 1965); Del. Code 
Ann., Tit. 11, §§ 435, 711-713 (1953); Fla. Stat. Ann. 
§§ 847.011-847.06 (1965 and Supp. 1968); Ga. Code 
Ann. §§ 26-6301 to 26-6309a (Supp. 1967); Hawaii Rev.
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Laws § 267-8 (1955); Idaho Code Ann. §§ 18-1506 to 
18-1510 (Supp. 1967); Ill. Ann. Stat., c. 38, §§11-20 
to 11-21 (Supp. 1967); Iowa Code Ann. §§ 725.4-725.12 
(1950); Ky. Rev. Stat. §§ 436.100-436.130, 436.540- 
436.580 (1963 and Supp. 1966); La. Rev. Stat. 
§§ 14:91.11, 14:92, 14:106 (Supp. 1967); Me. Rev. Stat. 
Ann., Tit. 17, §§ 2901-2905 (1964); Md. Ann. Code, 
Art. 27, §§417^25 (1957 and Supp. 1967); Mass. Gen. 
Laws Ann., c. 272, §§28-33 (1959 and Supp. 1968); 
Mich. Stat. Ann. §§ 28.575-28.579 (1954 and Supp. 
1968); Mo. Ann. Stat. §§ 563.270-563.310 (1953 and Supp. 
1967); Mont. Rev. Codes Ann. §§94^3601 to 94-3606 
(1947 and Supp. 1967) ; Neb. Rev. Stat. §§28-926.09 
to 28-926.10 (1965 Cum. Supp.); Nev. Rev. Stat. 
§§ 201.250, 207.180 (1965); N. H. Rev. Stat. Ann. 
§§571-A:1 to 571-A:5 (Supp. 1967); N. J. Stat. Ann. 
§§2A:115-1.1 to 2A:115-4 (Supp. 1967); N. C. Gen. 
Stat. §14-189 (Supp. 1967); N. D. Cent. Code 
§§ 12-21-07 to 12-21-09 (1960); Ohio Rev. Code Ann. 
§§ 2903.10-2903.11, 2905.34-2905.39 (1954 and Supp. 
1966); Okla. Stat. Ann., Tit. 21, §§ 1021-1024, 1032-1039 
(1958 and Supp. 1967); Pa. Stat. Ann., Tit. 18, §§ 3831- 
3833, 4524 (1963 and Supp. 1967); R. I. Gen. Laws Ann. 
§§11-31-1 to 11-31-10 (1956 and Supp. 1967); S. C. 
Code Ann. §§ 16-414.1 to 16-421 (1962 and Supp. 1967); 
Tex. Pen. Code, Arts. 526, 527b (1952 and Supp. 1967); 
Utah Code Ann. §§ 76-39-5, 76-39-17 (Supp. 1967); 
Vt. Stat. Ann., Tit. 13, §§ 2801-2805 (1959); Va. Code 
Ann. §§ 18.1-227 to 18.1-236.3 (1960 and Supp. 1966); 
W. Va. Code Ann. § 61-8-11 (1966); Wyo. Stat. Ann. 
§§ 6-103, 7-148 (1957).

Mr . Just ice  Stewart , concurring in the result.
A doctrinaire, knee-jerk application of the First 

Amendment would, of course, dictate the nullification of
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this New York statute.1 But that result is not required, 
I think, if we bear in mind what it is that the First 
Amendment protects.

The First Amendment guarantees liberty of human 
expression in order to preserve in our Nation what Mr. 
Justice Holmes called a “free trade in ideas.” 2 To that 
end, the Constitution protects more than just a man’s 
freedom to say or write or publish what he wants. It 
secures as well the liberty of each man to decide for him-
self what he will read and to what he will listen. The 
Constitution guarantees, in short, a society of free choice. 
Such a society presupposes the capacity of its members 
to choose.

When expression occurs in a setting where the capacity 
to make a choice is absent, government regulation of that 
expression may co-exist with and even implement First 
Amendment guarantees. So it was that this Court sus-
tained a city ordinance prohibiting people from imposing 
their opinions on others “by way of sound trucks with 
loud and raucous noises on city streets.” 3 And so it was 
that my Brothers Black  and Douglas  thought that the 
First Amendment itself prohibits a person from foisting 
his uninvited views upon the members of a captive 
audience.4

I think a State may permissibly determine that, at 
least in some precisely delineated areas, a child5—like 
someone in a captive audience—is not possessed of that

1The First Amendment is made applicable to the States through 
the Fourteenth Amendment. Stromberg v. California, 283 U. S. 359.

2 Abrams v. United States, 250 U. S. 616, 630 (dissenting opinion).
3 Kovacs v. Cooper, 336 U. S. 77, 86.
4 Public Utilities Comm’n v. Pollak, 343 U. S. 451, 466 (dissent-

ing opinion of Mr . Just ice  Blac k ), 467 (dissenting opinion of 
Mr . Just ice  Dougla s ).

5 The appellant does not challenge New York’s power to draw 
the line at age 17, and I intimate no view upon that question.
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full capacity for individual choice which is the presup-
position of First Amendment guarantees. It is only 
upon such a premise, I should suppose, that a State may 
deprive children of other rights—the right to marry, for 
example, or the right to vote—deprivations that would 
be constitutionally intolerable for adults.6

I cannot hold that this state law, on its face,7 violates 
the First and Fourteenth Amendments.

Mr . Justice  Douglas , with whom Mr . Justice  Black  
concurs, dissenting.

While I would be willing to reverse the judgment on 
the basis of Redrup v. New York, 386 U. S. 767, for the 
reasons stated by my Brother Fortas , my objections 
strike deeper.

If we were in the field of substantive due process 
and seeking to measure the propriety of state law by 
the standards of the Fourteenth Amendment, I suppose 
there would be no difficulty under our decisions in sus-
taining this act. For there is a view held by many 
that the so-called “obscene” book or tract or magazine 
has a deleterious effect upon the young, although I seri-
ously doubt the wisdom of trying by law to put the fresh, 
evanescent, natural blossoming of sex in the category of 
“sin.”

That, however, was the view of our preceptor in this 
field, Anthony Comstock, who waged his war against 
“obscenity” from the year 1872 until his death in 1915. 
Some of his views are set forth in his book Traps for the 
Young, first published in 1883, excerpts from which I 
set out in Appendix I to this opinion.

6 Compare Loving v. Virginia, 388 U. S. 1, 12; Carrington v. 
Rash, 380 U. S. 89, 96.

7 As the Court notes, the appellant makes no argument that the 
material in this case was not “harmful to minors” within the statu-
tory definition, or that the statute was unconstitutionally applied.
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The title of the book refers to “traps” created by Satan 
“for boys and girls especially.” Comstock, of course, 
operated on the theory that every human has an “inborn 
tendency toward wrongdoing which is restrained mainly 
by fear of the final judgment.” In his view any book 
which tended to remove that fear is a part of the “trap” 
which Satan created. Hence, Comstock would have con-
demned a much wider range of literature than the present 
Court is apparently inclined to do.1

It was Comstock who was responsible for the Federal 
Anti-Obscenity Act of March 3, 1873. 17 Stat. 598. It 
was he who was also responsible for the New York Act 
which soon followed. He was responsible for the organi-
zation of the New York Society for the Suppression of 
Vice, which by its act of incorporation was granted one- 
half of the fines levied on people successfully prosecuted 
by the Society or its agents.

I would conclude from Comstock and his Traps for 
the Young and from other authorities that a legislature 
could not be said to be wholly irrational2 {Ferguson

1 Two writers have explained Comstock as follows:
“He must have known that he could not wall out from his own 

mind all erotic fancies, and so he turned all the more fiercely upon 
the ribaldry of others.” H. Broun & M. Leech, Anthony Comstock 
27 (1927).

A notable forerunner of Comstock was an Englishman, Thomas 
Bowdler. Armed with a talent for discovering the “offensive,” 
Bowdler expurgated Shakespeare’s plays and Gibbon’s History of 
the Decline and Fall of the Roman Empire. The result was “The 
Family Shakespeare,” first published in 10 volumes in 1818, and a 
version of Gibbon’s famous history “omitting everything of an im-
moral or irreligious nature, and incidentally rearranging the order 
of chapters to be in the strict chronology so dear to the obsessional 
heart.” M. Wilson, The Obsessional Compromise, A Note on 
Thomas Bowdler (1965) (paper in Library of the American Psychi-
atric Association, Washington, D. C.).

2 “The effectiveness of more subtle forms of censorship as an instru-
ment of social control can be very great. They are effective over
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v. Skrupa, 372 U. S. 726; and see Williamson n . Lee 
Optical Co., 348 U. S. 483; Daniel v. Family Ins. Co., 336 
U. S. 220; Olsen v. Nebraska, 313 U. S. 236) if it decided 
that sale of “obscene” material to the young should be 
banned.3

The problem under the First Amendment, however, 
has always seemed to me to be quite different. For its 
mandate (originally applicable only to the Federal Gov-
ernment but now applicable to the States as well by 
reason of the Fourteenth Amendment) is directed to 
any law “abridging the freedom of speech, or of the 
press.” I appreciate that there are those who think that

a wider field of behavior than is propaganda in that they affect 
convivial and ‘purely personal’ behavior.

“The principle is that certain verbal formulae shall not be stated, 
in print or in conversation; from this the restriction extends to the 
discussion of certain topics. A perhaps quite rationally formulated 
taboo is imposed; it becomes a quasi-religious factor for the mem-
bers of the group who subscribe to it. If they are a majority, 
and the taboo does not affect some master-symbol of an influential 
minority, it is apt to become quite universal in its effect. A great 
number of taboos—to expressive and to other acts—are embodied 
in the mores of any people. The sanction behind each taboo largely 
determines its durability—in the sense of resistance opposed to 
the development of contradictory counter-mores, or of simple disinte-
gration from failure to give returns in personal security. If it is to 
succeed for a long time, there must be recurrent reaffirmations of 
the taboo in connection with the sanctioning power.

“The occasional circulation of stories about a breach of the taboo 
and the evil consequences that flowed from this to the offender 
and to the public cause (the sanctioning power) well serves this 
purpose. Censorship of this sort has the color of voluntary accept-
ance of a ritualistic avoidance, in behalf of oneself and the higher 
power. A violation, after the primitive patterns to which we 
have all been exposed, strikes at both the sinner and his god.” The 
William Alanson White Psychiatric Foundation Memorandum: 
Propaganda & Censorship, 3 Psychiatry 628, 631 (1940).

3 And see Gaylin, Book Review: The Prickly Problems of Pornog-
raphy, 77 Yale L. J. 579, 594.
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“obscenity” is impliedly excluded; but I have indicated 
on prior occasions why I have been unable to reach that 
conclusion.4 See Ginzburg n . United States, 383 U. S.

4 My Brother Harl an  says that no other Justice of this Court, 
past or present, has ever “stated his acceptance” of the view that 
“obscenity” is within the protection of the First and Fourteenth 
Amendments. Post, at 705. That observation, however, should not 
be understood as demonstrating that no other members of this Court, 
since its first Term in 1790, have adhered to the view of my Brother 
Blac k  and myself. For the issue “whether obscenity is utterance 
within the area of protected speech and press” was only “squarely 
presented” to this Court for the first time in 1957. Roth v. United 
States, 354 U. S. 476, 481. This is indeed understandable, for the 
state legislatures have borne the main burden in enacting laws deal-
ing with “obscenity”; and the strictures of the First Amendment 
were not applied to them through the Fourteenth until compara-
tively late in our history. In Gitlow n . New York, 268 U. S. 652, 
decided in 1925, the Court assumed that the right of free speech 
was among the freedoms protected against state infringement by the 
Due Process Clause of the Fourteenth Amendment. See also Whit-
ney v. California, 274 U. S. 357, 371, 373; Fiske v. Kansas, 274 U. S. 
380. In 1931, Stromberg v. California, 283 U. S. 359, held that the 
right of free speech was guaranteed in full measure by the Fourteenth 
Amendment. But even after these events “obscenity” cases were not 
inundating this Court; and even as late as 1948, the Court could say 
that many state obscenity statutes had “lain dormant for decades.” 
Winters v. New York, 333 U. S. 507, 511. In several cases prior 
to Roth, the Court reviewed convictions under federal statutes 
forbidding the sending of “obscene” materials through the mails. 
But in none of these cases was the question squarely presented or 
decided whether “obscenity” was protected speech under the First 
Amendment; rather, the issues were limited to matters of statutory 
construction, or questions of procedure, such as the sufficiency of 
the indictment. See United States v. Chase, 135 U. S. 255; Grimm 
v. United States, 156 U. S. 604; Rosen v. United States, 161 U. S. 
29; Swearingen v. United States, 161 U. S. 446; Andrews v. United 
States, 162 U. S. 420; Price v. United States, 165 U. S. 311; Dunlop 
v. United States, 165 U. S. 486; Bartell v. United States, 227 U. S. 
427; Dysart v. United States, 272 U. S. 655; United States v. 
Limehouse, 285 U. S. 424. Thus, Roth v. United States, supra, 
which involved both a challenge to 18 U. S. C. §1461 (punishing the
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463, 482 (dissenting opinion); Jacobellis v. Ohio, 378 
U. S. 184, 196 (concurring opinion of Mr . Justice  
Black ) ; Roth v. United States, 354 U. S. 476, 508 
(dissenting opinion). And the corollary of that view, 
as I expressed it in Public Utilities Comm’n n . Pollak, 
343 U. S. 451, 467, 468 (dissenting opinion), is that Big 
Brother can no more say what a person shall listen to or 
read than he can say what shall be published.

This is not to say that the Court and Anthony Com-
stock are wrong in concluding that the kind of literature 
New York condemns does harm. As a matter of fact, 
the notion of censorship is founded on the belief that 
speech and press sometimes do harm and therefore can 
be regulated. I once visited a foreign nation where the 
regime of censorship was so strict that all I could find 
in the bookstalls were tracts on religion and tracts on 
mathematics. Today the Court determines the consti-
tutionality of New York’s law regulating the sale of 
literature to children on the basis of the reasonableness 
of the law in light of the welfare of the child. If the 
problem of state and federal regulation of “obscenity” 
is in the field of substantive due process, I see no reason 
to limit the legislatures to protecting children alone. 
The “juvenile delinquents” I have known are mostly over

mailing of “obscene” material) and, in a consolidated case (Alberts v. 
California), an attack upon Cal. Pen. Code §311 (prohibiting, inter 
alia, the keeping for sale or advertising of “obscene” material), was 
the first case authoritatively to measure federal and state obscenity 
statutes against the prohibitions of the First and Fourteenth Amend-
ments. I cannot speak for those who preceded us in time; but 
neither can I interpret occasional utterances suggesting that “ob-
scenity” was not protected by the First Amendment as considered 
expressions of the views of any particular Justices of the Court. 
See, e. g., Chaplinsky v. New Hampshire, 315 U. S. 568, 571-572; 
Beauharnais v. Illinois, 343 U. S. 250, 266. The most that can be 
said, then, is that no other members of this Court since 1957 have 
adhered to the view of my Brother Blac k  and myself.
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50 years of age. If rationality is the measure of the 
validity of this law, then I can see how modern Anthony 
Comstocks could make out a case for “protecting” many 
groups in our society, not merely children.

While I find the literature and movies which come to 
us for clearance exceedingly dull and boring, I under-
stand how some can and do become very excited and 
alarmed and think that something should be done to 
stop the flow. It is one thing for parents5 and the reli-
gious organizations to be active and involved. It is quite 
a different matter for the state to become implicated as a 
censor. As I read the First Amendment, it was designed 
to keep the state and the hands of all state officials off 
the printing presses of America and off the distribution 
systems for all printed literature. Anthony Comstock 
wanted it the other way; he indeed put the police and 
prosecutor in the middle of this publishing business.

I think it would require a constitutional amendment 
to achieve that result. If there were a constitutional 
amendment, perhaps the people of the country would 
come up with some national board of censorship. Cen-
sors are, of course, propelled by their own neuroses.6

5 See Appendix II to this opinion.
6 Reverend Fr. Juan de Castaniza of the 16th century explained 

those who denounced obscenity as expressing only their own feelings. 
In his view they had too much reason to suspect themselves of being 
“obscene,” since “vicious men are always prone to think others like 
themselves.” T. Schroeder, A Challenge to Sex Censors 44-45 
(1938).

“Obscenity, like witchcraft . . . consists, broadly speaking, of a 
[delusional] projection of certain emotions (which, as the very word 
implies, emanate from within) to external things and an endow-
ment of such things (or in the case of witchcraft, of such persons) 
with the moral qualities corresponding to these inward states. . . .

“Thus persons responsible for the persistent attempts to suppress 
the dissemination of popular knowledge concerning sex matters be-
tray themselves unwittingly as the bearers of the very impulses they 
would so ostentatiously help others to avoid. Such persons should
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That is why a universally accepted definition of obscenity 
is impossible. Any definition is indeed highly subjective, 
turning on the neurosis of the censor. Those who have a 
deep-seated, subconscious conflict may well become either 
great crusaders against a particular kind of literature or 
avid customers of it.7 That, of course, is the danger of 
letting any group of citizens be the judges of what other 
people, young or old, should read. Those would be issues 
to be canvassed and debated in case of a constitutional 
amendment creating a regime of censorship in the coun-
try. And if the people, in their wisdom, launched us on 
that course, it would be a considered choice.

Today this Court sits as the Nation’s board of censors. 
With all respect, I do not know of any group in the coun-
try less qualified first, to know what obscenity is when 
they see it, and second, to have any considered judgment 
as to what the deleterious or beneficial impact of a par-
ticular publication may be on minds either young or 
old.

I would await a constitutional amendment that author-
ized the modern Anthony Comstocks to censor literature 
before publishers, authors, or distributors can be fined or 
jailed for what they print or sell.

APPENDIX I TO OPINION OF MR. JUSTICE 
DOUGLAS, DISSENTING.

A. Comstock , Trap s  for  the  Young  20-22 (1883).
And it came to pass that as Satan went to and fro 

upon the earth, watching his traps and rejoicing over 

know through their own experience that ignorance of a subject 
does not insure immunity against the evils of which it treats, nor 
does the propitiatory act of noisy public disapproval of certain 
evils signify innocence or personal purity.” Van Teslaar, Book Re-
view, 8 J. Abnormal Psychology 282, 286 (1913).

7 See Appendix III to this opinion.
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his numerous victims, he found room for improvement 
in some of his schemes. The daily press did not meet 
all his requirements. The weekly illustrated papers of 
crime would do for young men and sports, for brothels, 
gin-mills, and thieves’ resorts, but were found to be so 
gross, so libidinous, so monstrous, that every decent per-
son spurned them. They were excluded from the home 
on sight. They were too high-priced for children, and 
too cumbersome to be conveniently hid from the parent’s 
eye or carried in the boy’s pocket. So he resolved to 
make another trap for boys and girls especially.

He also resolved to make the most of these vile illus-
trated weekly papers, by lining the news-stands and 
shop-windows along the pathway of the children from 
home to school and church, so that they could not go 
to and from these places of instruction without giving 
him opportunity to defile their pure minds by flaunting 
these atrocities before their eyes.

And Satan rejoiced greatly that professing Christians 
were silent and apparently acquiesced in his plans. He 
found that our most refined men and women went freely 
to trade with persons who displayed these traps for sale; 
that few, if any, had moral courage to enter a protest 
against this public display of indecencies, and scarcely 
one in all the land had the boldness to say to the dealer 
in filth, “I will not give you one cent of my patronage 
so long as you sell these devil-traps to ruin the young.” 
And he was proud of professing Christians and respect-
able citizens on this account, and caused honorable men-
tion to be made of them in general order to his imps, 
because of the quiet and orderly assistance thus rendered 
him.

Satan stirred up certain of his willing tools on earth 
by the promise of a few paltry dollars to improve greatly 
on the death-dealing quality of the weekly death-traps, 
and forthwith came a series of new snares of fascinating
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construction, small and tempting in price, and baited 
with high-sounding names. These sure-ruin traps com-
prise a large variety of half-dime novels, five and ten cent 
story papers, and low-priced pamphlets for boys and 
girls.

This class includes the silly, insipid tale, the coarse, 
slangy story in the dialect of the barroom, the blood- 
and-thunder romance of border life, and the exaggerated 
details of crimes, real and imaginary. Some have highly 
colored sensational reports of real crimes, while others, 
and by far the larger number, deal with most improbable 
creations of fiction. The unreal far outstrips the real. 
Crimes are gilded, and lawlessness is painted to resemble 
valor, making a bid for bandits, brigands, murderers, 
thieves, and criminals in general. Who would go to the 
State prison, the gambling saloon, or the brothel to find 
a suitable companion for the child? Yet a more insidious 
foe is selected when these stories are allowed to become 
associates for the child’s mind and to shape and direct 
the thoughts.

The finest fruits of civilization are consumed by these 
vermin. Nay, these products of corrupt minds are the 
eggs from which all kinds of villainies are hatched. Put 
the entire batch of these stories together, and I challenge 
the publishers and vendors to show a single instance 
where any boy or girl has been elevated in morals, or 
where any noble or refined instinct has been developed 
by them.

The leading character in many, if not in the vast 
majority of these stories, is some boy or girl who possesses 
usually extraordinary beauty of countenance, the most 
superb clothing, abundant wealth, the strength of a giant, 
the agility of a squirrel, the cunning of a fox, the brazen 
effrontery of the most daring villain, and who is utterly 
destitute of any regard for the laws of God or man. Such 
a one is foremost among desperadoes, the companion and 
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beau-ideal of maidens, and the high favorite of some rich 
person, who by his patronage and indorsement lifts the 
young villain into lofty positions in society, and pro-
vides liberally of his wealth to secure him immunity for 
his crimes. These stories link the pure maiden with the 
most foul and loathsome criminals. Many of them favor 
violation of marriage laws and cheapen female virtue.

APPENDIX II TO OPINION OF MR. JUSTICE 
DOUGLAS, DISSENTING.

A Specia l  to  The  Washington  Post  
[March 3, 1968] 

by

Aust in  C. Wehrwei n

White Bear Lake, Minn., March, 2.—Faced with the 
threat of a law suit, the school board in this community 
of 12,000 north of St. Paul is reviewing its mandatory sex 
education courses, but officials expressed fear that they 
couldn’t please everybody.

Mothers threatened to picket and keep their children 
home when sex education films are scheduled. Mrs. 
Robert Murphy, the mother of five who led the protests, 
charged that the elementary school “took the privacy 
out of marriage.”

“Now,” she said, “our kids know what a shut bedroom 
door means. The program is taking their childhood 
away. The third graders went in to see a movie on birth 
and came out adults.”

She said second-grade girls have taken to walking 
around with “apples and oranges under their blouses.” 
Her seventh-grade son was given a study sheet on 
menstruation, she said, demanding “why should a 
seventh-grade boy have to know about menstruation?”

Mrs. Murphy, who fears the program will lead to ex-
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perimentation, said that it was “pagan” and argued that 
even animals don’t teach their young those things “before 
they’re ready.”

“One boy in our block told his mother, ‘Guess what, 
next week our teacher’s gonna tell us how daddy fertilized 
you,’ ” reported Mrs. Martin Capeder. “They don’t 
need to know all that.”

But Norman Jensen, principal of Lincoln School, said 
that the program, which runs from kindergarten through 
the 12th grade, was approved by the school district’s 
PTA council, the White Bear Lake Ministerial Associa-
tion and the district school board. It was based, he said, 
on polls that showed 80 per cent of the children got no 
home sex education, and the curriculum was designed to 
be “matter-of-fact.”

The protesting parents insisted they had no objection 
to sex education as such, but some said girls should not 
get it until age 12, and boys only at age 15—“or when 
they start shaving.”

(In nearby St. Paul Park, 71 parents have formed a 
group called “Concerned Parents Against Sex Education” 
and are planning legal action to prevent sex education 
from kindergarten through seventh grade. They have 
also asked equal time with the PTAs of eight schools 
in the district “to discuss topics such as masturbation, 
contraceptives, unqualified instructors, religious belief, 
morality and attitudes.”)

The White Bear protesters have presented the school 
board with a list of terms and definitions deemed objec-
tionable. Designed for the seventh grade, it included 
vagina, clitoris, erection, intercourse and copulation. A 
film, called “Fertilization and Birth” depicts a woman 
giving birth. It has been made optional after being 
shown to all classes.

Mrs. Ginny McKay, a president of one of the local 
PTAs defended the program, saying “Sex is a natural and
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beautiful thing. We (the PTA) realized that the parents 
had to get around to where the kids have been for a long 
time.”

But Mrs. Murphy predicted this result: “Instead of 
15 [sic] and 15-year-old pregnant girls, they’ll have 12 
and 13-year-old pregnant girls.”

APPENDIX III TO OPINION OF MR. JUSTICE 
DOUGLAS, DISSENTING.

(A) . T. Schroeder , Obsc ene  Lite rature  and  Consti -
tuti onal  Law  277-278 (1911).

It thus appears that the only unifying element general-
ized in the word “obscene,” (that is, the only thing com-
mon to every conception of obscenity and indecency), is 
subjective, is an affiliated emotion of disapproval. This 
emotion under varying circumstances of temperament 
and education in different persons, and in the same per-
son in different stages of development, is aroused by 
entirely different stimuli, and by fear of the judgment 
of others, and so has become associated with an infinite 
variety of ever-changing objectives, with not even one 
common characteristic in objective nature; that is, in 
literature or art.

Since few men have identical experiences, and fewer 
still evolve to an agreement in their conceptional and 
emotional associations, it must follow that practically 
none have the same standards for judging the “obscene,” 
even when their conclusions agree. The word “obscene,” 
like such words as delicate, ugly, lovable, hateful, etc., is 
an abstraction not based upon a reasoned, nor sense- 
perceived, likeness between objectives, but the selection 
or classification under it is made, on the basis of sim-
ilarity in the emotions aroused, by an infinite variety of 
images; and every classification thus made, in turn, 
depends in each person upon his fears, his hopes, his
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prior experience, suggestions, education, and the degree 
of neuro-sexual or psycho-sexual health. Because it is 
a matter wholly of emotions, it has come to be that “men 
think they know because they feel, and are firmly con-
vinced because strongly agitated.”

This, then, is a demonstration that obscenity exists 
only in the minds and emotions of those who believe in 
it, and is not a quality of a book or picture. Since, then, 
the general conception “obscene” is devoid of every 
objective element of unification; and since the subjective 
element, the associated emotion, is indefinable from its 
very nature, and inconstant as to the character of the 
stimulus capable of arousing it, and variable and immeas-
urable as to its relative degrees of intensity, it follows 
that the “obscene” is incapable of accurate definition or 
a general test adequate to secure uniformity of result, 
in its application by every person, to each book of doubt-
ful “purity.”

Being so essentially and inextricably involved with 
human emotions that no man can frame such a definition 
of the word “obscene,” either in terms of the qualities 
of a book, or such that, by it alone, any judgment what-
ever is possible, much less is it possible that by any such 
alleged “test” every other man must reach the same con-
clusion about the obscenity of every conceivable book. 
Therefore, the so-called judicial “tests” of obscenity are 
not standards of judgment, but, on the contrary, by every 
such “test” the rule of decision is itself uncertain, and in 
terms invokes the varying experiences of the test[e]rs 
within the foggy realm of problematical speculation 
about psychic tendencies, without the help of which the 
“test” itself is meaningless and useless. It follows that 
to each person the “test,” of criminality, which should 
be a general standard of judgment, unavoidably becomes 
a personal and particular standard, differing in all per- 
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sons according to those varying experiences which they 
read into the judicial “test.” It is this which makes 
uncertain, and, therefore, all the more objectionable, all 
the present laws against obscenity. Later it will be 
shown that this uncertainty in the criteria of guilt 
renders these laws unconstitutional.

(B) . Kalle n , The  Ethical  Asp ects  of  Censors hip , 
in  5 Social  Meaning  of  Legal  Conc ep ts

34, 50-51 (N. Y. U. 1953).
To this authoritarian’s will, difference is the same thing 

as inferiority, wickedness and corruption; he can appre-
hend it only as a devotion to error and a commitment to 
sin. He can acknowledge it only if he attributes to it 
moral turpitude and intellectual vice. Above all, dif-
ference must be for him, by its simple existence, an 
aggression against the good, the true, the beautiful and 
the right. His imperative is to destroy it; if he cannot 
destroy it, to contain it; if he cannot contain it, to hunt 
it down, cut it off and shut it out.

Certain schools of psychology suggest that this aggres-
sion is neither simple nor wholly aggression. They sug-
gest that it expresses a compulsive need to bring to open 
contemplation the secret parts of the censor’s psychoso-
matic personality, and a not less potent need to keep the 
secret and not suffer the shamefaced dishonor of their 
naked exposures. The censor’s activities, in that they 
call for a constant public preoccupation with such secret 
parts, free his psyche from the penalties of such concern 
while transvaluing at the same time his pursuit and in-
spection of the obscene, the indecent, the pornographic, 
the blasphemous and the otherwise shameful into an 
honorable defense of the public morals. The censor, by 
purporting, quite unconscious of his actual dynamic, to 
protect the young from corruption, frees his conscious-
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ness to dwell upon corruption without shame or dishonor. 
Thus, Anthony Comstock could say with overt sincerity: 
“When the genius of the arts produces obscene, lewd and 
lascivious ideas, the deadly effect upon the young is just 
as perceptible as when the same ideas are represented by 
gross experience in prose and poetry. ... If through 
the eye and ear the sensuous book, picture or story is 
allowed to enter, the thoughts will be corrupted, the con-
science seared, so such things reproduced by fancy in the 
thoughts awaken forces for evil which will explode with 
irresistible force carrying to destruction every human 
safeguard to virtue and honor.” Did not evil Bernard 
Shaw, who gave the English language the word com- 
stockery, declare himself, in his preface to The Shewing- 
Up of Blanco Posnet, “a specialist in immoral, heretical 
plays ... to force the public to reconsider its morals”? 
So the brave Comstock passionately explored and fought 
the outer expressions of the inner forces of evil and thus 
saved virtue and honor from destruction.

But could this observation of his be made, save on the 
basis of introspection and not the scientific study of 
others? For such a study would reveal, for each single 
instance of which it was true, hundreds of thousands of 
others of which it was false. Like the correlation of mis-
fortune with the sixth day of the week or the number 13, 
this basic comstockery signalizes a fear-projected super-
stition. It is an externalization of anxiety and fear, not 
a fact objectively studied and appraised. And the 
anxiety and fear are reaction-formations of the censor’s 
inner self.

Of course, this is an incomplete description of the 
motivation and logic of censorship. In the great cen-
sorial establishments of the tradition, these more or less 
unconscious drives are usually items of a syndrome 
whose dominants are either greed for pelf, power, and 
prestige, reinforced by anxiety that they might be lost, 
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or anxiety that they might be lost reinforced by insatiable 
demands for more.

Authoritarian societies usually insure these goods by 
means of a prescriptive creed and code for which their 
rulers claim supernatural origins and supernatural sanc-
tions. The enforcement of the prescriptions is not en-
trusted to a censor alone. The ultimate police-power is 
held by the central hierarchy, and the censorship of the 
arts is only one department of the thought-policing.

(C) . Craw ford , Lite rature  and  the  Psychopathic , 
10 Psyc hoana lytic  Revie w  440, 445-446 (1923).

Objection, then, to modern works on the ground that 
they are, in the words of the objectors, “immoral,” is 
made principally on the basis of an actual desire to keep 
sexual psychopathies intact, or to keep the general scheme 
of repression, which inevitably involves psychopathic 
conditions, intact. The activities of persons profession-
ally or otherwise definitely concerned with censorship 
furnish proof evident enough to the student of such 
matters that they themselves are highly abnormal. It 
is safe to say that every censorship has a psychopath back 
of it.

Carried to a logical end, censorship would inevitably 
destroy all literary art. Every sexual act is an instinc-
tive feeling out for an understanding of life. Literary 
art, like every other type of creative effort, is a form of 
sublimation. It is a more conscious seeking for the same 
understanding that the common man instinctively seeks. 
The literary artist, having attained understanding, com-
municates that understanding to his readers. That un-
derstanding, whether of sexual or other matters, is certain 
to come into conflict with popular beliefs, fears, and 
taboos because these are, for the most part, based on 
error. ... [T]he presence of an opinion concerning 
which one thinks it would be unprofitable, immoral, or
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unwise to inquire is, of itself, strong evidence that that 
opinion is nonrational. Most of the more deep-seated 
convictions of the human race belong to this category. 
Anyone who is seeking for understanding is certain to 
encounter this nonrational attitude.

The act of sublimation on the part of the writer neces-
sarily involves an act of sublimation on the part of the 
reader. The typical psychopathic patient and the typ-
ical public have alike a deep-rooted unconscious aversion 
to sublimation. Inferiority and other complexes enter 
in to make the individual feel that acts of sublimation 
would destroy his comfortable, though illusory, sense of 
superiority. Again, there is the realization on the part 
of the mass of people that they are unable to sublimate 
as the artist does, and to admit his power and right to 
do so involves destruction of the specious sense of supe-
riority to him. It is these two forms of aversion to 
sublimation which account for a considerable part of 
public objection to the arts. The common man and his 
leader, the psychopathic reformer, are aiming uncon-
sciously at leveling humanity to a plane of pathological 
mediocrity.

To the student of abnormal psychology the legend, 
popular literature, and literature revelatory of actual 
life, are all significant. In the legend he finds race 
taboos, in the popular literature of the day he discovers 
this reinforced by the mass of contemporary and local 
taboos, in literature that aims to be realistically revela-
tory of life he finds material for study such as he can 
hardly obtain from any group of patients. The frank-
ness which he seeks in vain from the persons with whom 
he comes into personal contact, he can find in literature. 
It is a field in which advances may be made comparable 
to the advances of actual scientific research.

Moreover, the student of abnormal psychology will 
commend realistic, revelatory literature not only to his
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patients, who are suffering from specific psychopathic 
difficulties, but to the public generally. He will realize 
that it is one of the most important factors in the devel-
opment of human freedom. No one is less free than 
primitive man. The farther we can get from the attitude 
of the legend and its slightly more civilized successor, 
popular literature, the nearer we shall be to a significant 
way of life.

(D) . J. Rinaldo , Psycho analys is  of  the  “Reformer ” 
56-60 (1921).

The other aspect of the humanist movement is a very 
sour and disgruntled puritanism, which seems at first 
glance to protest and contradict every step in the libidi-
nous development. As a matter of fact it is just as much 
an hysterical outburst as the most sensuous flesh masses 
of Rubens, or the sinuous squirming lines of Louis XV 
decoration. Both are reactions to the same morbid past 
experience.

The Puritan like the sensualist rebels at the very begin-
ning against the restraint of celibacy. Unfortunately, 
however, he finds himself unable to satisfy the libido in 
either normal gratification or healthy converted activi-
ties. His condition is as much one of super-excitement 
as that of the libertine. Unable to find satisfaction in 
other ways, from which for one reason or another he is 
inhibited, he develops a morbid irritation, contradicting, 
breaking, prohibiting and thwarting the manifestations 
of the very exciting causes.

Not being able to produce beautiful things he mars 
them, smashing stained glass windows, destroying sculp-
tures, cutting down May-poles, forbidding dances, clip-
ping the hair, covering the body with hideous misshapen 
garments and silencing laughter and song. He cannot 
build so he must destroy. He cannot create so he hinders 
creation. He is a sort of social abortionist and like an
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abortionist only conies into his own when there is an 
illegitimate brat to be torn from the womb. He cries 
against sin, but it is the pleasure of sin rather than the 
sin he fights. It is the enjoyment he is denied that he 
hates.

From no age or clime or condition is he absent; but 
never is he a dominant and deciding factor in society 
till that society has passed the bounds of sanity. Those 
who wait the midwife never call in the abortionist, nor 
does he ever cure the real sickness of his age. That he 
does survive abnormal periods to put his impress on the 
repressions of later days is due to the peculiar economy 
of his behavior. The libertine destroys himself, devour-
ing his substance in self-satisfaction. The reformer 
devours others, being somewhat in the nature of a tax 
on vice, living by the very hysteria that destroys his 
homologous opposite.

In our own day we have reached another of those 
critical periods strikingly similar in its psychological 
symptoms and reactions, at least, to decadent Rome. 
We have the same development of extravagant religious 
cults, Spiritism, Dowieism, “The Purple Mother,” all 
eagerly seized upon, filling the world with clamor and 
frenzy; the same mad seeking for pleasure, the same 
breaking and scattering of forms, the same orgy of glut-
tony and extravagance, the same crude emotionalism in 
art, letter and the theater, the same deformed and in-
verted sexual life.

Homo-sexualism may not be openly admitted, but the 
“sissy” and his red necktie are a familiar and easily under-
stood property of popular jest and pantomime. It is 
all a mad jazz jumble of hysterical incongruities, dog 
dinners, monkey marriages, cubism, birth control, femin-
ism, free-love, verse fibre, and moving pictures. Through 
it all runs the strident note of puritanism. As one grows 
so does the other. Neither seems to precede or follow.
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It would be a rash man indeed who would attempt to 
give later beginnings to the reform movements than to 
the license they seem so strongly to contradict. Signifi-
cant indeed is the fact that their very license is the 
strongest appeal of the reformer. Every movie must 
preach a sermon and have a proper ending, but the 
attempted rape is as seldom missing as the telephone; 
and it is this that thrills and is expected to thrill.

The same sexual paradox we saw in the eunuch priests 
and harlot priestesses of Isis we see in the vice-crusading, 
vice-pandering reformers. Back of it all lies a morbid 
sexual condition, which is as much behind the anti-
alcoholism of the prohibitionist, as behind the cropped 
head of his puritan father, and as much behind the birth- 
control, vice-crusading virgins as behind their more 
amiable sisters of Aphrodite.

Interpreted then in the light of their history, liber-
tinism and reformism cannot be differentiated as cause 
and effect, action and reaction, but must be associated 
as a two-fold manifestation of the same thing, an hys-
terical condition. They differ in externals, only insofar 
as one operates in license and the other in repression, 
but both have the same genesis and their development 
is simultaneous.

(E) . H. Lasswel l , Psychop athology  and  Poli tic s  
94-96 (1930).

Another significant private motive, whose organization 
dates from early family days, but whose influence was 
prominent in adult behavior, was A’s struggle to main-
tain his sexual repressions. [“A” is an unidentified, non- 
fictional person whose life history was studied by the 
author.] He erected his very elaborate personal prohi-
bitions into generalized prohibitions for all society, and 
just as he laid down the law against brother-hatred, he 
condemned “irregular” sexuality and gambling and drink-
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ing, its associated indulgences. He was driven to protect 
himself from himself by so modifying the environment 
that his sexual impulses were least often aroused, but it is 
significant that he granted partial indulgence to his re-
pressed sexuality by engaging in various activities closely 
associated with sexual operations. Thus his sermons 
against vice enabled him to let his mind dwell upon rich 
fantasies of seduction. His crusading ventures brought 
him to houses of ill fame, where partly clad women were 
discoverable in the back rooms. These activities were 
rationalized by arguing that it was up to him as a leader 
of the moral forces of the community to remove tempta-
tion from the path of youth. At no time did he make 
an objective inquiry into the many factors in society 
which increase or diminish prostitution. His motives 
were of such an order that he was prevented from self-
discipline by prolonged inspection of social experience.

That A was never able to abolish his sexuality is 
sufficiently evident in his night dreams and day dreams. 
In spite of his efforts to “fight” these manifestations of 
his “antisocial impulses,” they continued to appear. 
Among the direct and important consequences which 
they produced was a sense of sin, not only a sense of 
sexual sin, but a growing conviction of hypocrisy. His 
“battle” against “evil” impulses was only partially suc-
cessful, and this produced a profound feeling of insecurity.

This self-punishing strain of insecurity might be allevi-
ated, he found, by publicly reaffirming the creed of re-
pression, and by distracting attention to other matters. 
A’s rapid movements, dogmatic assertions, and diversified 
activities were means of escape from this gnawing sense 
of incapacity to cope with his own desires and to master 
himself. Uncertain of his power to control himself, he 
was very busy about controlling others, and engaged in 
endless committee sessions, personal conferences, and 
public meetings for the purpose. He always managed
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to submerge himself in a buzzing life of ceaseless activity; 
he could never stand privacy and solitude, since it drove 
him to a sense of futility; and he couldn’t undertake 
prolonged and laborious study, since his feeling of inse-
curity demanded daily evidence of his importance in the 
world.

A’s sexual drives continued to manifest themselves, and 
to challenge his resistances. He was continually alarmed 
by the luring fear that he might be impotent. Although 
he proposed marriage to two girls when he was a theology 
student, it is significant that he chose girls from his 
immediate entourage, and effected an almost instanta-
neous recovery from his disappointments. This war-
rants the inference that he was considerably relieved to 
postpone the test of his potency, and this inference is 
strengthened by the long years during which he cheer-
fully acquiesced in the postponement of his marriage to 
the woman who finally became his wife. He lived with 
people who valued sexual potency, particularly in its 
conventional and biological demonstration in marriage 
and children, and his unmarried state was the object of 
good-natured comment. His pastoral duties required 
him to “make calls” on the sisters of the church, and in 
spite of the cheer which he was sometimes able to bring 
to the bedridden, there was the faint whisper of a doubt 
that this was really a man’s job. And though preaching 
was a socially respectable occupation, there was some-
thing of the ridiculous in the fact that one who had 
experienced very little of life should pass for a privileged 
censor of all mankind.

Mr . Justice  Fortas , dissenting.
This is a criminal prosecution. Sam Ginsberg and 

his wife operate a luncheonette at which magazines 
are offered for sale. A 16-year-old boy was enlisted by 
his mother to go to the luncheonette and buy some
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“girlie” magazines so that Ginsberg could be prosecuted. 
He went there, picked two magazines from a display 
case, paid for them, and walked out. Ginsberg’s offense 
was duly reported to the authorities. The power of the 
State of New York was invoked. Ginsberg was prose-
cuted and convicted. The court imposed only a sus-
pended sentence. But as the majority here points out, 
under New York law this conviction may mean that 
Ginsberg will lose the license necessary to operate his 
luncheonette.

The two magazines that the 16-year-old boy selected 
are vulgar “girlie” periodicals. However tasteless and 
tawdry they may be, we have ruled (as the Court ac-
knowledges) that magazines indistinguishable from them 
in content and offensiveness are not “obscene” within 
the constitutional standards heretofore applied. See, 
e. g., Gent v. Arkansas, 386 U. S. 767 (1967). These 
rulings have been in cases involving adults.

The Court avoids facing the problem whether the 
magazines in the present case are “obscene” when viewed 
by a 16-year-old boy, although not “obscene” when 
viewed by someone 17 years of age or older. It says 
that Ginsberg’s lawyer did not choose to challenge the 
conviction on the ground that the magazines are not 
“obscene.” He chose only to attack the statute on its 
face. Therefore, the Court reasons, we need not look 
at the magazines and determine whether they may be 
excluded from the ambit of the First Amendment as 
“obscene” for purposes of this case. But this Court has 
made strong and comprehensive statements about its 
duty in First Amendment cases—statements with which 
I agree. See, e. g., Jacobellis v. Ohio, 378 U. S. 184, 187- 
190 (1964) (opinion of Brennan , J.).*

*“[W]e reaffirm the principle that, in 'obscenity’ cases as in all 
others involving rights derived from the First Amendment guar-
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In my judgment, the Court cannot properly avoid its 
fundamental duty to define “obscenity” for purposes of 
censorship of material sold to youths, merely because 
of counsel’s position. By so doing the Court avoids the 
essence of the problem; for if the State’s power to censor 
freed from the prohibitions of the First Amendment de-
pends upon obscenity, and if obscenity turns on the 
specific content of the publication, how can we sustain 
the conviction here without deciding whether the par-
ticular magazines in question are obscene?

The Court certainly cannot mean that the States and 
cities and counties and villages have unlimited power 
to withhold anything and everything that is written or 
pictorial from younger people. But it here justifies the 
conviction of Sam Ginsberg because the impact of the 
Constitution, it says, is variable, and what is not obscene 
for an adult may be obscene for a child. This it calls 
“variable obscenity.” I do not disagree with this, but 
I insist that to assess the principle—certainly to apply 
it—the Court must define it. We must know the extent 
to which literature or pictures may be less offensive than 
Roth requires in order to be “obscene” for purposes of a 
statute confined to youth. See Roth n . United States, 
354 U. S. 476 (1957).

I agree that the State in the exercise of its police 
power—even in the First Amendment domain—may 
make proper and careful differentiation between adults 
and children. But I do not agree that this power may 
be used on an arbitrary, free-wheeling basis. This is not 
a case where, on any standard enunciated by the Court,

antees of free expression, this Court cannot avoid making an inde-
pendent constitutional judgment on the facts of the case as to 
whether the material involved is constitutionally protected.” 378 
U. S., at 190. See Cox v. Louisiana, 379 U. S. 536, 545, n. 8 
(1965).
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the magazines are obscene, nor one where the seller 
is at fault. Petitioner is being prosecuted for the sale 
of magazines which he had a right under the decisions 
of this Court to offer for sale, and he is being prosecuted 
without proof of “fault”—without even a claim that he 
deliberately, calculatedly sought to induce children to 
buy “obscene” material. Bookselling should not be a 
hazardous profession.

The conviction of Ginsberg on the present facts is a 
serious invasion of freedom. To sustain the conviction 
without inquiry as to whether the material is “obscene” 
and without any evidence of pushing or pandering, in 
face of this Court’s asserted solicitude for First Amend-
ment values, is to give the State a role in the rearing 
of children which is contrary to our traditions and to 
our conception of family responsibility. Cf. In re Gault, 
387 U. S. 1 (1967). It begs the question to present this 
undefined, unlimited censorship as an aid to parents in 
the rearing of their children. This decision does not 
merely protect children from activities which all sensible 
parents would condemn. Rather, its undefined and un-
limited approval of state censorship in this area denies 
to children free access to books and works of art to which 
many parents may wish their children to have unin-
hibited access. For denial of access to these magazines, 
without any standard or definition of their allegedly dis-
tinguishing characteristics, is also denial of access to great 
works of art and literature.

If this statute were confined to the punishment of 
pushers or panderers of vulgar literature I would not 
be so concerned by the Court’s failure to circumscribe 
state power by defining its limits in terms of the meaning 
of “obscenity” in this" field. The State’s police power 
may, within very broad limits, protect the parents and 
their children from public aggression of panderers and 
pushers. This is defensible on the theory that they can-
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not protect themselves from such assaults. But it does 
not follow that the State may convict a passive lunch-
eonette operator of a crime because a 16-year-old boy 
maliciously and designedly picks up and pays for two 
girlie magazines which are presumably not obscene.

I would therefore reverse the conviction on the basis 
of Redrup v. New York, 386 U. S. 767 (1967) and Ginz-
burg v. United States, 383 U. S. 463 (1966).
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INTERSTATE CIRCUIT, INC. v. CITY OF DALLAS.

APPEAL FROM THE COURT OF CIVIL APPEALS OF TEXAS, 
FIFTH SUPREME JUDICIAL DISTRICT.

No. 56. Argued January 15-16, 1968.—Decided April 22, 1968*

Appellee, the City of Dallas, enacted an ordinance establishing a 
Motion Picture Classification Board to classify films as suitable 
or not suitable for young persons, who are defined as those under 
16 years old. In classifying a picture as “not suitable for young 
persons” the Board must follow standards set forth in the ordi-
nance and find that, in its judgment, the film describes or 
portrays (1) brutality, criminal violence, or depravity in such 
a manner as likely to incite young persons to crime or delin-
quency or (2) “sexual promiscuity or extra-marital or abnor-
mal sexual relations in such a manner as . . . likely to incite 
or encourage delinquency or sexual promiscuity on the part of 
young persons or to appeal to their prurient interest.” A film 
shall be considered likely to produce such results if in the Board’s 
judgment “there is a substantial probability that it will create 
the impression on young persons that such conduct is profitable, 
desirable, acceptable, respectable, praiseworthy or commonly 
accepted.” If the exhibitor does not accept the Board’s “not 
suitable” classification, the Board must file suit to enjoin the 
showing of the picture and the Board’s determination is subject 
to de novo review. The ordinance is enforceable by a misde-
meanor penalty, injunction, and license revocation. Acting pur-
suant to the ordinance the Board, without giving reasons for its 
determination, classified as “not suitable for young persons” the 
film “Viva Maria,” for which appellants are respectively the 
exhibitor and distributor. Following the exhibitor’s notice of 
nonacceptance of the Board’s classification, appellee petitioned for 
an injunction alleging in terms of the ordinance that the classifi-
cation was warranted because of the film’s portrayal of sexual 
promiscuity. Two Board members testified at the hearing that 
several scenes portraying male-female relationships contravened 
“acceptable and approved behavior.” The trial judge, concluding 
that there were “two or three features in the picture that look

*Together with No. 64, United Artists Corp. v. City of Dallas, 
on appeal from the same court.
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to me would be unsuitable to young people,” issued an injunction. 
The appellate court, without limiting the standards of the ordi-
nance, affirmed. Held: The ordinance is violative of the First 
and Fourteenth Amendments as being unconstitutionally vague 
since it lacks “narrowly drawn, reasonable and definite standards 
for the officials to follow,” Niemotko v. Maryland, 340 U. S. 268, 
271 (1951). Pp. 682-691.

(a) Motion pictures are protected by the First Amendment 
and cannot be regulated except by precise and definite standards. 
Pp. 682-683.

(b) The vice of vagueness is particularly pronounced where 
expression is subjected to licensing. P. 683.

(c) Vague censorship standards are not cured merely by 
de novo judicial review and unless narrowed by interpretation 
only encourage erratic administration. P. 685.

(d) The term “sexual promiscuity” is not defined in the ordi-
nance and was not interpreted in the state courts. The failure to 
limit that term or related terms used in the ordinance and the 
breadth of the standard “profitable, desirable, acceptable, respect-
able, praiseworthy or commonly accepted” give the censor a 
roving commission. Pp. 687-688.

(e) The evil of vagueness is not cured because the regulation of 
expression is one of classification rather than direct suppression 
or was adopted for the salutary purpose of protecting children. 
Pp. 688-689.

402 S. W. 2d 770, reversed and remanded.

Grover Hartt, Jr., argued the cause for appellant in 
No. 56. With him on the briefs was Edwin Tobolowsky. 
Louis Nizer argued the cause for appellant in No. 64. 
With him on the briefs were Paul Carrington and Dan 
McElroy.

N. Alex Bickley argued the cause for appellee in both 
cases. With him on the briefs was Ted P. MacMaster.

Briefs of amici curiae, urging reversal in No. 64, were 
filed by Irwin Karp for the Authors League of America, 
Inc., and by Osmond K. Fraenkel, Edward J. Ennis, 
Melvin L. Wulf and Alan H. Levine for the American 
Civil Liberties Union et al.
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Mr . Just ice  Marsha ll  delivered the opinion of the 
Court.

Appellants are an exhibitor and the distributor of a 
motion picture named “Viva Maria,” which, pursuant to 
a city ordinance, the Motion Picture Classification Board 
of the appellee City of Dallas classified as “not suit-
able for young persons.” A county court upheld the 
Board’s determination and enjoined exhibition of the 
film without acceptance by appellants of the require-
ments imposed by the restricted classification. The 
Texas Court of Civil Appeals affirmed,1 and we noted 
probable jurisdiction, 387 U. S. 903, to consider the First 
and Fourteenth Amendment issues raised by appellants 
with respect to appellee’s classification ordinance.

That ordinance, adopted in 1965, may be summarized 
as follows.2 It establishes a Motion Picture Classifica-
tion Board, composed of nine appointed members, all of 
whom serve without pay. The Board classifies films as 
“suitable for young persons” or as “not suitable for young 
persons,” young persons being defined as children who 
have not reached their 16th birthday. An exhibitor must 
be specially licensed to show “not suitable” films.

The ordinance requires the exhibitor, before any initial 
showing of a film, to file with the Board a proposed 
classification of the film together with a summary of its

M02 S. W. 2d 770 (1966). The Texas Supreme Court denied 
discretionary review and therefore the appeal is from the judgment 
of the Court of Civil Appeals. 28 U. S. C. § 1257 (2).

2 The ordinance is set forth in an Appendix to this opinion. The 
parties disagree as to the meaning of certain of its provisions that 
have not been authoritatively interpreted by courts of the State. 
The differences are not material to our decision, however, and the 
summary of the ordinance in the text above should not be taken 
as acceptance by us of any of the parties’ conflicting interpretations, 
nor as expressing any view on the validity of provisions of the ordi-
nance not challenged here.
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plot and similar information. The proposed classifica-
tion is approved if the Board affirmatively agrees with 
it, or takes no action upon it within five days of its filing.

If a majority of the Board is dissatisfied with the 
proposed classification, the exhibitor is required to pro-
ject the film before at least five members of the Board at 
the earliest practicable time. At the showing, the exhib-
itor may also present testimony or other support for his 
proposed classification. Within two days the Board must 
issue its classification order. Should the exhibitor dis-
agree, he must file within two days3 a notice of non- 
acceptance. The Board is then required to go to court 
within three days to seek a temporary injunction, and a 
hearing is required to be set on that application within 
five days thereafter; if the exhibitor agrees to waive 
notice and requests a hearing on the merits of a perma-
nent injunction, the Board is required to waive its appli-
cation for a temporary injunction and join in the ex-
hibitor’s request. If an injunction does not issue within 
10 days of the exhibitor’s notice of nonacceptance, the 
Board’s classification order is suspended.4 The ordinance 
does not define the scope of judicial review of the Board’s 
determination, but the Court of Civil Appeals held that 
de novo review in the trial court was required.5 If an 
injunction issues and the exhibitor seeks appellate review, 
or if an injunction is refused and the Board appeals, the

3 The two-day period is apparently part of an attempt to assure 
prompt final determination. The ordinance also provides that “any 
initial or subsequent exhibitor” may seek reclassification of a film 
previously classified.

4 Appellants assert that, despite the seemingly clear words of the 
suspension provision, exhibitors in practice have not been free to 
show films without a not suitable notification while a court challenge 
is pending, even though an injunction has not issued within the 
10-day period. See n. 2, supra.

5 402 S. W. 2d 770, 774-775.
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Board must waive all statutory notices and times, and 
join a request of the exhibitor, to advance the case on the 
appellate court’s docket, i. e., do everything it can to 
assure a speedy determination.

The ordinance is enforced primarily by a misdemeanor 
penalty: an exhibitor is subject to a fine of up to $200 
if he exhibits a film that is classified “not suitable for 
young persons” without advertisements clearly stating 
its classification or without the classification being clearly 
posted, exhibits on the same program a suitable and a 
not suitable film, knowingly admits a youth under age 
16 to view the film without his guardian or spouse ac-
companying him,6 makes any false or willfully misleading 
statement in submitting a film for classification, or ex-
hibits a not suitable film without having a valid license 
therefor.

The same penalty is applicable to a youth who obtains 
admission to a not suitable film by falsely giving his age 
as 16 years or over, and to any person who sells or gives 
to a youth under 16 a ticket to a not suitable film, or 
makes any false statements to enable such a youth to 
gain admission.7

Other means of enforcement, as against the exhibitor, 
are provided. Repeated violations of the ordinance, or 
persistent failure “to use reasonable diligence to deter-
mine whether those seeking admittance to the exhibition 
of a film classified 'not suitable for young persons’ are 
below the age of sixteen,” may be the basis for revoca-

G Appellee says that youths under 16 years of age accompanied 
throughout the showing of the picture by a guardian (parent) or 
spouse, may attend not suitable films. Appellants read the ordi-
nance as making the existence of such accompaniment solely a 
matter of defense should a criminal prosecution ensue. See n. 2, 
supra.

7 See n. 6, supra. It appears that a parent who purchases a ticket 
to a not suitable film and gives it to his child is subject to the
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tion of a license to show not suitable films.8 Such a per-
sistent failure, or exhibition of a not suitable film by an 
exhibitor with three convictions under the ordinance, 
inter alia, are defined as “public nuisances,” which the 
Board may seek to restrain by a suit for injunctive relief.

The substantive standards governing classification are 
as follows:

“ ‘Not suitable for young persons’ means:
“(1) Describing or portraying brutality, criminal 
violence or depravity in such a manner as to be, in 
the judgment of the Board, likely to incite or en-
courage crime or delinquency on the part of young 
persons; or
“(2) Describing or portraying nudity beyond the 
customary limits of candor in the community, or 
sexual promiscuity or extra-marital or abnormal 
sexual relations in such a manner as to be, in the 
judgment of the Board, likely to incite or encourage 
delinquency or sexual promiscuity on the part of 
young persons or to appeal to their prurient interest.

“A film shall be considered ‘likely to incite or 
encourage’ crime delinquency or sexual promiscuity 
on the part of young persons, if, in the judgment 
of the Board, there is a substantial probability that 
it will create the impression on young persons that 
such conduct is profitable, desirable, acceptable, 
respectable, praiseworthy or commonly accepted.

misdemeanor penalty of the ordinance. To be sure, appellee 
indicated at oral argument that criminal sanctions have not been 
sought against anyone under the ordinance.

8 In related litigation, the provision for revocation of the special 
license was held unconstitutional as violative of Butler v. Michigan, 
352 U. S. 380 (1957), by District Judge Hughes, 249 F. Supp. 19, 
25 (D. C. N. D. Tex., 1965), and that ruling was not challenged 
on appeal. See Interstate Circuit, Inc. v. City of Dallas, 366 F. 2d 
590, 593, n. 5 (C. A. 5th Cir. 1966).
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A film shall be considered as appealing to 'prurient 
interest’ of young persons, if in the judgment of the 
Board, its calculated or dominant effect on young 
persons is substantially to arouse sexual desire. In 
determining whether a film is 'not suitable for young 
persons,’ the Board shall consider the film as a whole, 
rather than isolated portions, and shall determine 
whether its harmful effects outweigh artistic or 
educational values such film may have for young 
persons.”

Appellants attack those standards as unconstitution-
ally vague. We agree. Motion pictures are, of course, 
protected by the First Amendment, Joseph Burstyn, Inc. 
v. Wilson, 343 U. S. 495 (1952), and thus we start with 
the premise that "[p]recision of regulation must be the 
touchstone,” NAACP v. Button, 371 U. S. 415, 438 
(1963). And while it is true that this Court refused to 
strike down, against a broad and generalized attack, a 
prior restraint requirement that motion pictures be sub-
mitted to censors in advance of exhibition, Times Film 
Corp. v. City of Chicago, 365 U. S. 43 (1961), there has 
been no retreat in this area from rigorous insistence upon 
procedural safeguards and judicial superintendence of the 
censor’s action. See Freedman n . Maryland, 380 U. S. 
51 (1965).9

In Winters v. New York, 333 U. S. 507 (1948), this 
Court struck down as vague and indefinite a statutory 
standard interpreted by the state court to be "criminal 
news or stories of deeds of bloodshed or lust, so massed 
as to become vehicles for inciting violent and depraved 
crimes . . . .” Id., at 518. In Joseph Burstyn, Inc. v. 
Wilson, supra, the Court dealt with a film licensing 
standard of “sacrilegious,” which was found to have such 
an all-inclusive definition as to result in “substantially 
unbridled censorship.” 343 U. S., at 502. Following

9 See also Teitel Film Corp. v. Cusack, ante, p. 139.
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Burstyn, the Court held the following film licensing 
standards to be unconstitutionally vague: “of such char-
acter as to be prejudicial to the best interests of the 
people of said City,” Gelling v. Texas, 343 U. S. 960 
(1952); “moral, educational or amusing and harmless,” 
Superior Films, Inc. v. Department of Education, 346 
U. S. 587 (1954); “immoral,” and “tend to corrupt 
morals,” Commercial Pictures Corp. v. Regents, 346 U. S. 
587 (1954); “approve such films . . . [as] are moral and 
proper; . . . disapprove such as are cruel, obscene, inde-
cent or immoral, or such as tend to debase or corrupt 
morals,” Holmby Productions, Inc. v. Vaughn, 350 U. S. 
870 (1955).10 See also Kingsley Int’l Pictures Corp. v. 
Regents, 360 U. S. 684, 699-702 (Clark, J., concurring in 
result).

The vice of vagueness is particularly pronounced where 
expression is sought to be subjected to licensing. It may 
be unlikely that what Dallas does in respect to the licens-
ing of motion pictures would have a significant effect

10 There are numerous state cases to the same effect. See, e. g., 
Police Commissioner v. Siegel Enterprises, Inc., 223 Md. 110, 162 A. 
2d 727, cert, denied, 364 U. S. 909 (1960) (“violent bloodshed, lust or 
immorality or which, for a child below the age of eighteen, are 
obscene, lewd, lascivious, filthy, indecent or disgusting and so pre-
sented as reasonably to tend to incite such a child to violence or 
depraved or immoral acts”); People v. Kahan, 15 N. Y. 2d 311, 
206 N. E. 2d 333 (1965); People v. Bookcase, Inc., 14 N. Y. 2d 
409, 201 N. E. 2d 14 (1964) (“descriptions of illicit sex or sexual 
immorality”); Hallmark Productions, Inc. v. Carroll, 384 Pa. 348, 
121 A. 2d 584 (1956) (“sacrilegious, obscene, indecent, or immoral, 
or such as tend ... to debase or corrupt morals”). In Paramount 
Film Distributing Corp. v. City of Chicago, 172 F. Supp. 69 (D. C. 
N. D. Ill. 1959), it was alternatively held that the standard “tends 
toward creating a harmful impression on the minds of children” 
was indefinite; that provision had no further legislative or judicial 
definition and is therefore unlike the statute in Ginsberg v. New 
York, ante, at 643, where the phrase “harmful to minors” is spe-
cifically and narrowly defined in accordance with tests this Court 
has set forth for judging obscenity.
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upon film makers in Hollywood or Europe. But what 
Dallas may constitutionally do, so may other cities and 
States. Indeed, we are told that this ordinance is being 
used as a model for legislation in other localities. Thus, 
one who wishes to convey his ideas through that medium, 
which of course includes one who is interested not so 
much in expression as in making money, must consider 
whether what he proposes to film, and how he proposes to 
film it, is within the terms of classification schemes such 
as this. If he is unable to determine what the ordinance 
means, he runs the risk of being foreclosed, in practical 
effect, from a significant portion of the movie-going 
public. Rather than run that risk, he might choose 
nothing but the innocuous, perhaps save for the so-called 
“adult” picture. Moreover, a local exhibitor who cannot 
afford to risk losing the youthful audience when a film 
may be of marginal interest to adults—perhaps a “Viva 
Maria”—may contract to show only the totally inane. 
The vast wasteland that some have described in ref-
erence to another medium might be a verdant paradise 
in comparison. The First Amendment interests here are, 
therefore, broader than merely those of the film maker, 
distributor, and exhibitor, and certainly broader than 
those of youths under 16.

Of course, as the Court said in Joseph Burstyn, Inc. n . 
Wilson, 343 U. S., at 502, “[i]t does not follow that the 
Constitution requires absolute freedom to exhibit every 
motion picture of every kind at all times and all places.” 
What does follow at the least, as the cases above illus-
trate, is that the restrictions imposed cannot be so vague 
as to set “the censor . . . adrift upon a boundless sea . ..,” 
id., at 504. In short, as Justice Frankfurter said, “legisla-
tion must not be so vague, the language so loose, as to 
leave to those who have to apply it too wide a discre-
tion . . . ,” Kingsley Infl Pictures Corp. v. Regents, 360 
U. S., at 694 (concurring in result), one reason being
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that “where licensing is rested, in the first instance, 
in an administrative agency, the available judicial review 
is in effect rendered inoperative [by vagueness],” Joseph 
Burstyn, Inc. v. Wilson, supra, at 532 (concurring opin-
ion). Thus, to the extent that vague standards do not 
sufficiently guide the censor, the problem is not cured 
merely by affording de novo judicial review. Vague 
standards, unless narrowed by interpretation, encourage 
erratic administration whether the censor be administra-
tive or judicial; “individual impressions become the yard-
stick of action, and result in regulation in accordance with 
the beliefs of the individual censor rather than regula-
tion by law,” Kingsley Inti Pictures Corp. v. Regents, 
supra, at 701 (Clark, J., concurring in result).11

The dangers inherent in vagueness are strikingly illus-
trated in these cases. Five members of the Board viewed 
“Viva Maria.” Eight members voted to classify it as 
“not suitable for young persons,” the ninth member not 
voting. The Board gave no reasons for its determina-
tion.12 Appellee alleged in its petition for an injunc-

11 See also Amsterdam, Note, The Void-for-Vagueness Doctrine in 
the Supreme Court, 109 U. Pa. L. Rev. 67, 90 (1960); Klein, Film 
Censorship: The American and British Experience, 12 Vill. L. Rev. 
419, 428 (1967).

12 The ordinance does not require the Board to give reasons for its 
action. Compare ACLU v. City of Chicago, 13 Ill. App. 2d 278, 
286, 141 N. E. 2d 56, 60 (1957):
“[T]he censoring authority, in refusing to issue a permit for 
showing the film, should be obliged to specify reasons for so 
doing .... The trial court, as well as the reviewing court, would 
then have a record, in addition to the film itself, on which to decide 
whether the ban should be approved. . . . Without such procedure, 
the courts become, not only the final tribunal to pass upon films, 
but the only tribunal to assume the responsibilities of the censoring 
authority.”
Accord, Zenith Int’l Film Corp. v. City of Chicago, 291 F. 2d 785 
(C. A. 7th Cir. 1961). See also Note, 71 Harv. L. Rev. 326, 338 
(1957).
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tion that the classification was warranted because the 
film portrayed “sexual promiscuity in such a manner as 
to be in the judgment of the Board likely to incite or 
encourage delinquency or sexual promiscuity on the part 
of young persons or to appeal to their prurient interests.” 
Two Board members, a clergyman and a lawyer, testified 
at the hearing. Each adverted to several scenes in the 
film which, in their opinion, portrayed male-female rela-
tionships in a way contrary to “acceptable and approved 
behavior.” Each acknowledged, in reference to scenes 
in which clergymen were involved in violence, most of 
which was farcical, that “sacrilege” might have entered 
into the Board’s determination. And both conceded that 
the asserted portrayal of “sexual promiscuity” was im-
plicit rather than explicit, i. e., that it was a product of 
inference by, and imagination of, the viewer.

So far as “judicial superintendence” 13 and de novo 
review are concerned, the trial judge, after viewing the 
film and hearing argument, stated merely: “Oh, I realize 
you gentlemen might be right. There are two or three 
features in this picture that look to me would be unsuit-
able to young people. ... So I enjoin the exhibitor . . . 
from exhibiting it.” 14 Nor did the Court of Civil Ap-
peals provide much enlightenment or a narrowing defini-
tion of the ordinance. United Artists argued that the 
obscenity standards similar to those set forth in Roth v. 
United States, 354 U. S. 476 (1957), and other decisions 
of this Court ought to be controlling.15 The majority of

13 Bantam Books, Inc. v. Sullivan, 372 U. S. 58, 70 (1963). See 
Freedman v. Maryland, supra.

14 In response to a request that he make findings, the trial judge 
stated: “I decline. I have so many irons for a little fellow. I have 
taken on more than I can do, trying to decide a big case here, and 
I have got others at home and here and in Hill County where I 
have been helping out, and I do not have time to do it. I decline.”

15 Appellants also contend here that, in addition to its vagueness, 
the ordinance is invalid because it authorizes the restraint of films 
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the Court of Civil Appeals held, alternatively, (1) that 
such cases were not applicable because the legislation 
involved in them resulted in suppression of the offending 
expression rather than its classification; (2) that if ob-
scenity standards were applicable then “Viva Maria” 
was obscene as to adults (a patently untenable conclu-
sion) and therefore entitled to no constitutional protec-
tion; and (3) that if obscenity standards were modified as 
to children, the film was obscene as to them, a conclusion 
which was not in terms given as a narrowing interpreta-
tion of any specific provision of the ordinance. 402 S. W. 
2d 770, 775-776. In regard to the last alternative hold-
ing, we must conclude that the court in effect ruled that 
the “portrayal ... of sexual promiscuity as acceptable,” 
id., at 775, is in itself obscene as to children.16 The court 
also held that the standards of the ordinance were “suffi-
ciently definite.” Ibid.

Thus, we are left merely with the film and directed 
to the words of the ordinance. The term “sexual prom-
iscuity” is not there defined17 and was not interpreted 
in the state courts. It could extend, depending upon 
one’s moral judgment, from the obvious to any sexual 
contacts outside a marital relationship. The determina-

on constitutionally impermissible grounds, arguing that the limits 
on regulation of expression are those of obscenity, or at least ob-
scenity as judged for children. In light of our disposition on 
vagueness grounds, we do not reach that issue.

16 A concurring justice of that court, with whom the author of the 
majority opinion agreed, specifically rejected the view that obscenity 
standards were relevant at all in determining the limits of the ordi-
nance. But nothing in that opinion clarifies the standards adopted. 
402 S. W. 2d, at 777-779.

17 Appellee adopted an amendment to the ordinance in March 
1966, which is not involved here. It defines “sexual promiscuity” 
as “indiscriminate sexual intimacies beyond the customary limits of 
candor in the community, and said term as defined herein shall 
include, but not be limited to sexual intercourse as that term is 
defined.”
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tive manner of the ‘‘describing or portraying” of the 
subjects covered by the ordinance (see supra, at 681), 
including “sexual promiscuity,” is defined as “such a 
manner as to be, in the judgment of the Board, likely 
to incite or encourage delinquency or sexual promiscuity 
on the part of young persons.” A film is so “ ‘likely 
to incite or encourage’ crime delinquency or sexual prom-
iscuity on the part of young persons, if, in the judgment 
of the Board, there is a substantial probability that it 
will create the impression on young persons that such 
conduct is profitable, desirable, acceptable, respectable, 
praiseworthy or commonly accepted.” It might be ex-
cessive literalism to insist, as do appellants, that because 
those last six adjectives are stated in the disjunctive, 
they represent separate and alternative subtle determi-
nations the Board is to make, any of which results in 
a not suitable classification. Nonetheless, “[w]hat may 
be to one viewer the glorification of an idea as being 
‘desirable, acceptable or proper’ may to the notions of 
another be entirely devoid of such a teaching. The only 
limits on the censor’s discretion is his understanding of 
what is included within the term ‘desirable, acceptable 
or proper.’ This is nothing less than a roving com-
mission . . . .” Kingsley Int’l Pictures Corp. v. Regents, 
360 U. S., at 701 (Clark, J., concurring in result).18

Vagueness and the attendant evils we have earlier de-
scribed, see supra, at 683-685, are not rendered less ob-
jectionable because the regulation of expression is one of 
classification rather than direct suppression. Cf. Bantam

18 An alternative to “likely to incite” because the portrayal might 
“create the impression . . . [the] conduct is profitable, desirable,” 
etc., is set forth in the ordinance. That is if the manner of presen-
tation is “likely ... to appeal to their [young persons’] prurient 
interest.” That alternative, however, was not relied upon by the 
Board members who testified, nor by the appellate court.
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Books, Inc. v. Sullivan, 372 U. S. 58 (1963).19 Nor is 
it an answer to an argument that a particular regulation 
of expression is vague to say that it was adopted for the 
salutary purpose of protecting children. The permissible 
extent of vagueness is not directly proportional to, or a 
function of, the extent of the power to regulate or control 
expression with respect to children. As Chief Judge Fuld 
has said:

“It is . . . essential that legislation aimed at 
protecting children from allegedly harmful expres-
sion—no less than legislation enacted with respect 
to adults—be clearly drawn and that the standards 
adopted be reasonably precise so that those who 
are governed by the law and those that administer 
it will understand its meaning and application.” 
People v. Kahan, 15 N. Y. 2d 311, 313, 206 N. E. 
2d 333, 335 (1965) (concurring opinion).20

The vices—the lack of guidance to those who seek to 
adjust their conduct and to those who seek to administer

19 In Bantam Books, the Commission there charged with reviewing 
material “manifestly tending to the corruption of the youth” (372 
U. S., at 59) had no direct regulatory or suppressing functions, 
although its informal sanctions were found to achieve the same 
result. The Court held that “system of informal censorship” (id., 
at 71) to violate the Fourteenth Amendment. One important factor 
in that decision was the Commission’s “vague and uninformative” 
mandate, which the Commission in practice had “done nothing to 
make . . . more precise.” Ibid. See also I. Carmen, Movies, 
Censorship, and the Law, passim (1966); Klein, Film Censorship: 
The American and British Experience, 12 Vill. L. Rev. 419, 455 
(1967); Note, 71 Harv. L. Rev. 326, 342 (1957).

20 See also, e. g., Katzev v. County of Los Angeles, 52 Cal. 2d 360, 
341 P. 2d 310 (1959) (magazine sales to minors under age 18); 
People v. Bookcase, Inc., supra, n. 10 (book sales to minors under 
age 18); Police Commissioner v. Siegel Enterprises, Inc., supra, n. 10 
(sale of certain publications to those under 18); Paramount Film 
Distributing Corp. v. City of Chicago, supra, n. 10 (special license 
for films deemed objectionable for those under age 21).
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the law, as well as the possible practical curtailing of 
the effectiveness of judicial review—are the same.

It is not our province to draft legislation. Suffice it 
to say that we have recognized that some believe “mo-
tion pictures possess a greater capacity for evil, par-
ticularly among the youth of a community, than other 
modes of expression,” Joseph Burstyn, Inc. v. Wilson, 
supra, at 502, and we have indicated more generally 
that because of its strong and abiding interest in youth, 
a State may regulate the dissemination to juveniles of, 
and their access to, material objectionable as to them, 
but which a State clearly could not regulate as to adults. 
Ginsberg v. New York, ante, p. 629.21 Here we conclude 
only that “the absence of narrowly drawn, reasonable and 
definite standards for the officials to follow,” Niemotko 
v. Maryland, 340 U. S. 268, 271 (1951), is fatal.22

21 On age classification with regard to viewing motion pictures, 
see generally I. Carmen, Movies, Censorship, and the Law 247- 
260 (1966); Note, 69 Yale L. J. 141 (1959).

22 Appellants also assert that the city ordinance violates the teach-
ings of Freedman v. Maryland, supra, because it does not secure 
prompt state appellate review. The assurance of a “prompt final 
judicial decision” (380 U. S., at 59) is made here, we think, by the 
guaranty of a speedy determination in the trial court (in this case 
nine days after the Board’s classification). See Teitel Film Corp. 
v Cusack, ante, p. 139. Nor is Freedman violated by the require-
ment that the exhibitor file a notice of nonacceptance of the Board’s 
classification. To be sure, it is emphasized in Freedman that “only 
a procedure requiring a judicial determination suffices to impose 
a valid final restraint” (380 U. S., at 58), and here if the exhib-
itor chooses not to file the notice of nonacceptance, the Board’s 
determination is final without judicial approval. But we are not 
constrained to view that procedure as invalid in the absence of a 
showing that it has any significantly greater effect than would the 
exhibitor’s decision not to contest in court the Board’s suit for a 
temporary injunction. The ordinance provides that the Board has 
the burden of going to court to seek a temporary injunction, once
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The judgment of the Texas Court of Civil Appeals 
is reversed and the cases are remanded for further pro-
ceedings not inconsistent with this opinion.

It is so ordered.

APPENDIX TO OPINION OF THE COURT.
Chapter 46A of the 1960 Revised Code of Civil and 

Criminal Ordinances of the City of Dallas, as amended, 
provides:
Section 46A-1. Definition of Terms:

(a) “Film” means any motion picture film or series of 
films, whether full length or short subject, but does not 
include newsreels portraying actual current events or pic-
torial news of the day.

(b) “Exhibit” means to project a film at any motion 
picture theatre or other public place within the City of 
Dallas to which tickets are sold for admission.

(c) “Exhibitor” means any person, firm or corporation 
which exhibits a film.

(d) “Young person” means any person who has not 
attained his sixteenth birthday.

(e) “Board” means the Dallas Motion Picture Clas-
sification Board established by Section 46A-2 of this 
ordinance.

(f) “Not suitable for young persons” means:
(1) Describing or portraying brutality, criminal vio-

lence or depravity in such a manner as to be, in the judg- 

the exhibitor has indicated his nonacceptance, and there it has the 
burden of sustaining its classification.

Finally, appellant United Artists contends the ordinance uncon-
stitutionally infringes upon its rights by not providing for participa-
tion by a distributor, who might wish to contest where an exhibitor 
would not. Of course the distributor must be permitted to challenge 
the classification, cf. Bantam Books, Inc. v. Sullivan, 372 U. S. 58, 64, 
n. 6 (1963), but the appellee assures us he may (see n. 2, supra), 
and United Artists was permitted to intervene in the trial court.
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ment of the Board, likely to incite or encourage crime or 
delinquency on the part of young persons; or

(2) Describing or portraying nudity beyond the 
customary limits of candor in the community, or sexual 
promiscuity or extra-marital or abnormal sexual relations 
in such a manner as to be, in the judgment of the Board, 
likely to incite or encourage delinquency or sexual prom-
iscuity on the part of young persons or to appeal to their 
prurient interest.

A film shall be considered “likely to incite or encourage” 
crime delinquency or sexual promiscuity on the part of 
young persons, if, in the judgment of the Board, there 
is a substantial probability that it will create the im-
pression on young persons that such conduct is profitable, 
desirable, acceptable, respectable, praiseworthy or com-
monly accepted. A film shall be considered as appealing 
to “prurient interest” of young persons, if in the judg-
ment of the Board, its calculated or dominant effect on 
young persons is substantially to arouse sexual desire. 
In determining whether a film is “not suitable for young 
persons,” the Board shall consider the films as a whole, 
rather than isolated portions, and shall determine whether 
its harmful effects outweigh artistic or educational values 
such film may have for young persons.

(g) “Classify” means to determine whether a film is:
(1) Suitable for young persons, or;
(2) Not suitable for young persons.

(h) “Advertisement” means any commercial promo-
tional material initiated by an exhibitor designed to bring 
a film to public attention or to increase the sale of tickets 
to exhibitions of same, whether by newspaper, billboard, 
motion picture, television, radio, or other media within 
or originating within the City of Dallas.

(i) “Initial exhibition” means the first exhibition of 
any film within the City of Dallas.
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(j) “Subsequent exhibition” means any exhibition 
subsequent to the initial exhibition, whether by the same 
or a different exhibitor.

(k) “File” means to deliver to the City Secretary for 
safekeeping as a public record of the City of Dallas.

(1) “Classification order” means any written deter-
mination by a majority of the Board classifying a film, 
or granting or refusing an application for change of 
classification.

(m) The term “Board” as used and applied in sub-
section (a) of Section 46A-7 shall include the City of 
Dallas when attempting to enforce this ordinance and 
the City Attorney of the City of Dallas when represent-
ing the Board or the City of Dallas.
Section 46A-2. Establishment of Board:

There is hereby created a Board to be known as the 
Dallas Motion Picture Classification Board which shall 
be composed of a Chairman and Eight Members to be 
appointed by the Mayor and City Council of the City of 
Dallas, whose terms shall be the same as members of the 
City Council. Such members shall serve without pay 
and shall adopt such rules and regulations as they deem 
best governing their action, proceeding and deliberations 
and time and place of meeting. These rules and regula-
tions shall be subject to approval of the City Council. 
If a vacancy occurs upon the Board by death, resigna-
tion or otherwise, the governing body of the City of 
Dallas shall appoint a member to fill such vacancy for 
the unexpired term.

The Chairman and all Members of the Board shall be 
good, moral, law-abiding citizens of the City of Dallas, 
and shall be chosen so far as reasonably practicable in 
such a manner that they will represent a cross section of 
the community. Insofar as practicable, the members ap-
pointed to the Board shall be persons educated and ex-
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perienced in one or more of the following fields: art, 
drama, literature, philosophy, sociology, psychology, his-
tory, education, music, science or other related fields. 
The City Secretary shall act as Secretary of the Board.
Section 46A-3. Classification Procedure:

(a) Before any initial exhibition, the exhibitor shall 
file a proposed classification of the film to be exhibited, 
stating the title of the film and the name of the producer, 
and giving a summary of the plot and such other infor-
mation as the Board may by rule require, together with 
the classification proposed by the exhibitor. The Board 
shall examine such proposed classification, and if it ap-
proves same, shall mark it “approved” and file it as its 
own classification order. If the Board fails to act, that 
is, either file a classification order or hold a hearing 
within five (5) days after such proposed classification 
is filed, the proposed classification shall be considered 
approved.

(b) If upon examination of the proposed classification 
a majority of the Board is not satisfied that it is proper, 
the Chairman shall direct the exhibitor to project the 
film before any five (5) or more members of the Board, 
at a suitably equipped place and at a specified time, 
which shall be the earliest time practicable with due 
regard to the availability of the film. The exhibitor, 
or his designated representative, may at such time make 
such statement to the Board in support of his proposed 
classification and present such testimony as he may 
desire. Within two (2) days, the Board shall make 
and file its classification of the film in question.

(c) Any initial or subsequent exhibitor may file an 
application for a change in the classification of any film 
previously classified. No exhibitor shall be allowed to 
file more than one (1) application for change of classi-
fication of the same film. Such application shall contain 
a sworn statement of the grounds upon which the appli-
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cation is based. Upon filing of such application, the 
City Secretary shall bring it immediately to the attention 
of the Chairman of the Board, who upon application 
by the exhibitor shall set a time and place for a hearing 
and shall notify the applicants and all interested parties, 
including all exhibitors who may be exhibiting or pre-
paring to exhibit the film. The Board shall view the 
film and at such hearing, hear the statements of all 
interested parties, and any proper testimony that may 
be offered, and shall within two (2) days thereafter make 
and file its order approving or changing such classifi-
cation. If the classification of a film is changed as a 
result of such hearing to the classification “not suitable 
for young persons,” the exhibitors showing the film 
shall have seven (7) days in which to alter their 
advertising and audience policy to comply with such 
classification.

(d) Upon filing by the Board of any classification 
order, the City Secretary shall immediately issue and 
mail a notice of classification to the exhibitor involved 
and to any other exhibitor who shall request such notice.

(e) A classification shall be binding on any subsequent 
exhibitor unless and until he obtains a change of classi-
fication in the manner above provided.
Section 46A-4. Offenses:

(a) It shall be unlawful for any exhibitor or his 
employee:

(1) To exhibit any film which has not been classi-
fied as provided in this ordinance.

(2) To exhibit any film classified “not suitable for 
young persons” if any current advertisement of such film 
by such exhibitor fails to state clearly the classification 
of such film.

(3) To exhibit any film classified “not suitable for 
young persons” without keeping such classification posted
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prominently in front of the theatre in which such film 
is being exhibited.

(4) Knowingly to sell or give to any young person 
a ticket to any film classified “not suitable for young 
persons.”

(5) Knowingly to permit any young person to view 
the exhibition of any film classified “not suitable for 
young persons.”

(6) To exhibit any film classified “not suitable for 
young persons” or any scene or scenes from such a film, 
or from an unclassified film, whether moving or still, in 
the same theatre and on the same program with a film 
classified “suitable for young persons”; provided that 
any advertising preview or trailer containing a scene or 
scenes from an unclassified film or a film classified “not 
suitable for young persons” may be shown at any time 
if same has been separately classified as “suitable for 
young persons” under the provisions of Section 46A-3 of 
this ordinance.

(7) To make any false or willfully misleading state-
ment in any proposed classification, application for 
change of classification, or any other proceeding before 
the Board.

(8) To exhibit any film classified “not suitable for 
young persons” without having in force the license here-
inafter provided.

(b) It shall be unlawful for any young person:
(1) To give his age falsely as sixteen (16) years of 

age or over, for the purpose of gaining admittance to an 
exhibition of a film classified “not suitable for young 
persons.”

(2) To enter or remain in the viewing room of any 
theatre where a film classified “not suitable for young 
persons” is being exhibited.
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(3) To state falsely that he or she is married for 
the purpose of gaining admittance to an exhibition of a 
film classified as “not suitable for young persons.”

(c) It shall be unlawful for any person:
(1) To sell or give any young person a ticket to 

an exhibition of a film classified “not suitable for young 
persons.”

(2) To make any false or willfully misleading state-
ment in an application for change of classification or in 
any proceeding before the Board.

(3) To make any false statements for the purpose 
of enabling any young person to gain admittance to 
the exhibition of a film classified as “not suitable for 
young persons.”

(d) To the extent that any prosecution or other pro-
ceeding under this ordinance, involves the entering, pur-
chasing of a ticket, or viewing by a young person of a 
film classified “not suitable for young persons,” it shall 
be a valid defense that such young person was ac-
companied by his parent or legally appointed guardian, 
husband or wife, throughout the viewing of such film.
Section 46A-5. License:

Every exhibitor holding a motion picture theatre or 
motion picture show license issued pursuant to Chap-
ter 46 of the 1960 Revised Code of Civil and Criminal 
Ordinances of the City of Dallas shall be entitled to 
issuance of a license by the City Secretary to exhibit 
films classified “not suitable for young persons.”
Section 46A-6. Re vocation or suspension of license:

Whenever the City Attorney or any person acting 
under his direction, or any ten (10) citizens of the City 
of Dallas, shall file a sworn complaint with the City 
Secretary stating that any exhibitor has repeatedly vio-
lated the provisions of this ordinance, or that any
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exhibitor has persistently failed to use reasonable dili-
gence to determine whether those seeking admittance 
to the exhibition of a film classified “not suitable for 
young persons” are below the age of sixteen (16), the 
City Secretary shall immediately bring such complaint 
to the attention of the City Council who shall set a time 
and place for hearing such complaint and cause notice 
of such hearing to be given to the complainants and to 
the exhibitor involved. The City Council shall have 
authority to issue subpoenas requiring witnesses to ap-
pear and testify at such hearing, and any party to such 
hearing shall be entitled to such process. If, after hear-
ing the evidence, the City Council shall find the charges 
in such complaint to be true, it shall issue and file an 
order revoking or suspending the license above provided, 
insofar as it grants the privilege of showing such classi-
fied pictures, for a specific period not to exceed one (1) 
year, or may issue a reprimand if it is satisfied that 
such violation will not continue.

The City Council likewise, after notice and hearing, 
may revoke or suspend the license of any exhibitor who 
has refused or unreasonably failed to produce or delayed 
the submission of a film for review, when requested by 
the Board.
Section 46A-7. Judicial Review:

(a) Within two (2) days after the filing of any classi-
fication by the Board, other than an order approving 
the classification proposed by an exhibitor, any exhibitor 
may file a notice of non-acceptance of the Board’s classi-
fication, stating his intention to exhibit the film in ques-
tion under a different classification. Thereupon it shall 
be the duty of the Board to do the following:

(1) Within three (3) days thereafter to make appli-
cation to a District Court of Dallas County, Texas, for 
a temporary and a permanent injunction to enjoin such



INTERSTATE CIRCUIT v. DALLAS. 699

676 Appendix to opinion of the Court.

defendant-exhibitor, being the exhibitor who contests 
the classification, from exhibiting the film in question 
contrary to the provisions of this ordinance.

(2) To have said application for temporary injunc-
tion set for hearing within five (5) days after the filing 
thereof. In the event the defendant-exhibitor appears 
at or before the time of the hearing of such temporary 
injunction, waives the notice otherwise provided by the 
Texas Rules of Civil Procedure, and requests that at 
the time set for such hearing the Court proceed to hear 
the case under the Texas Rules of Civil Procedure for 
permanent injunction on its merits, the Board shall be 
required to waive its application for temporary injunc-
tion and shall join in such request. In the event the 
defendant-exhibitor does not waive notice and/or does 
not request an early hearing on the Board’s application 
for permanent injunction, it shall nevertheless be the 
duty of the board to obtain the earliest possible setting 
for such hearing under the provisions of State law and 
the Texas Rules of Civil Procedure.

(3) If the injunction is granted by the trial court 
and the defendant-exhibitor appeals to the Court of 
Civil Appeals, the Board shall waive any and all statu-
tory notices and times as provided for in the Texas State 
Statutes and Texas Rules of Civil Procedure, and 
shall within five (5) days after receiving a copy of ap-
pealing exhibitor’s brief, file its reply brief, if required, 
and be prepared to submit the case upon oral submis-
sion or take any other reasonable action requested by 
the appealing exhibitor to expedite the submission of the 
case to the Court of Civil Appeals, and shall upon re-
quest of the appealing exhibitor, jointly with such 
exhibitor, request the Court of Civil Appeals to advance 
the cause upon the docket and to give it a preferential 
setting the same as is afforded an appeal from a tempo-
rary injunction or other preferential matters.
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(4) If the Court of Civil Appeals should by its 
judgment affirm the judgment of the trial court granting 
the injunction and the appealing exhibitor should file 
an application for writ of error to the Texas Supreme 
Court, the Board shall be required to waive any and 
all notices and times as provided for in the Texas State 
Statutes and the Texas Rules of Civil Procedure, and 
shall within five (5) days after receiving a copy of the 
application for writ of error, file its reply brief, if re-
quired, and be prepared to submit the case upon oral 
submission or take any other reasonable action requested 
by the appealing exhibitor to expedite the submission 
of the case to the Supreme Court and shall upon request 
of the appealing exhibitor, jointly with such exhibitor, 
request the Supreme Court to advance the cause upon 
the docket and to give it a preferential setting the same 
as is afforded an appeal from a temporary injunction 
or other preferential matters.

(5) If the District Court denies the Board’s appli-
cation for injunction, and the Board elects to appeal, 
the Board shall be required to waive all periods of time 
allowed it by the Texas Rules of Civil Procedure and if 
a motion for a new trial is required, shall file said motion 
within two (2) days after the signing of the judgment, 
(or on the following Monday if said period ends on a 
Saturday or Sunday, or on the day following if the 
period ends on a Legal Holiday), shall not amend said 
motion and shall obtain a hearing on such motion within 
five (5) days time. If no motion for new trial is re-
quired as a prerequisite to an appeal under the Texas 
Rules of Civil Procedure, the Board shall not file such 
a motion. Within ten (10) days after the judgment is 
signed by the District Court denying such injunction 
or within ten (10) days after the order overruling the 
Board’s motion for new trial is signed, if such motion 
is required, the Board shall complete all steps neces-
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sary for the perfection of its appeal to the Court of 
Civil Appeals, including the filing of the Transcript, 
Statement of Facts and Appellant’s brief. Failure to 
do so shall constitute an abandonment of the appeal. 
On filing the record with the Court of Civil Appeals, 
the Board shall file a motion to advance requesting the 
Court to give a preferential setting the same as is afforded 
an appeal from a temporary injunction or other prefer-
ential matters.

(6) If the Court of Civil Appeals reverses the trial 
court after the trial court has granted an injunction, or 
if the Court of Civil Appeals refuses to reverse the trial 
court after that court has failed to grant an injunction, 
then if the Board desires to appeal from the decision 
of the Court of Civil Appeals by writ of error to the 
Supreme Court of the State of Texas, it must file its 
motion for rehearing within two (2) days of rendition 
of the decision of the Court of Civil Appeals (or on the 
following Monday, if said period ends on a Saturday or 
Sunday, or on the day following if the period ends on 
a Legal Holiday), and shall file its application for writ 
of error within ten (10) days after the Court of Civil 
Appeals’ order overruling such motion for rehearing, 
and failure to do so shall waive all rights to appeal from 
the decision of the Court of Civil Appeals. At the time 
of filing the application for writ of error, the Board shall 
also request the Supreme Court to give the case a pref-
erential setting and advance the same on the docket.

(b) The filing of such notice of non-acceptance shall 
not suspend or set aside the Board’s order, but such 
order shall be suspended at the end of ten (10) days 
after the filing of such notice unless an injunction is 
issued within such period.

(c) Failure of any exhibitor to file the notice of non- 
acceptance within two (2) days as required in Subdivi-
sion (1) of this Section 46A-7, shall constitute acceptance
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of such classification order and such exhibitor shall be 
bound by such order in all subsequent proceedings except 
such proceedings as may be had in connection with any 
application for change of classification under Subsec-
tion (c) of Section 46A-3 above.
Section 46A-8. Public Nuisances:

The following acts are declared to be public nuisances:
(a) Any violation of Subdivisions (1), (2), (3), or 

(6), of Subdivision (a) of Section 46A-4 of this ordinance.
(b) Any exhibition of a film classified as “not suit-

able for young persons” at which more than three (3) 
young persons are admitted.

(c) Any exhibition of a film classified as “not suit-
able for young persons” by an exhibitor who fails to use 
reasonable diligence to determine whether persons ad-
mitted to such exhibitions are persons under the age of 
sixteen (16) years.

(d) Any exhibition of a film classified as “not suit-
able for young persons” by an exhibitor who has been 
convicted of as many as three (3) violations of Subdivi-
sions (4) or (5) of Subdivision (a) of Section 46A-4 of 
this ordinance in connection with the exhibition of the 
same film.
Section 46A-9. Injunctions:

Whenever the Board has probable cause to believe that 
any exhibitor has committed any of the acts declared in 
Section 46A-8 above to be a public nuisance, the Board 
shall have the duty to make application to a court of 
competent jurisdiction for an injunction restraining the 
commission of such acts.
Section 46A-10. Exemption to State Law:

Nothing in this ordinance shall be construed to regu-
late public exhibitions pre-empted by Article 527 of the 
Penal Code of the State of Texas, as amended.
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Section 46A-11. Severability Clause:
Should any section, subsection, sentence, provision, 

clause or phrase be held to be invalid for any reason, such 
holding shall not render invalid any other section, sub-
section, sentence, provision, clause or phrase of this ordi-
nance, and the same are deemed severable for this 
purpose.

SECTION 2. That any person who shall violate any 
provisions of this ordinance shall be guilty of a misde-
meanor and upon conviction thereof shall be subject to a 
fine not to exceed Two Hundred Dollars ($200.00) and 
each offense shall be deemed to be a separate violation 
and punishable as a separate offense, and each day that a 
film is exhibited which has not been classified according 
to this ordinance shall be a separate offense.

SECTION 3. That Ordinance No. 10963 heretofore 
enacted by the City Council of the City of Dallas on 
April 5, 1965, be and the same is hereby in all things 
repealed and held for naught, and this ordinance is 
enacted in lieu thereof.

SECTION 4. The fact that Ordinance No. 10963 pre-
viously passed by the City Council of the City of Dallas 
has been declared to be unenforceable in the Courts by 
the Federal District Court, creates an urgency and an 
emergency in the preservation of the public peace, com-
fort and general welfare and requires that this ordinance 
shall take effect immediately from and after its passage, 
and it is accordingly so ordained.

Mr . Justice  Douglas , with whom Mr . Justic e  Black  
joins, concurring.

As I indicated in my dissenting opinion in Ginsberg 
v. New York, ante, p. 650, if we assume arguendo that 
the censorship of obscene publications, whether for chil-
dren or for adults, is in the area of substantive due proc-
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ess, the States have a very wide range indeed for deter-
mining what kind of movie, novel, poem, or article is 
harmful. If that were the test, I would agree with my 
Brother Harlan  that the standard of “sexual promis-
cuity” in this Dallas ordinance is sufficiently precise and 
discriminating for modern man to apply intelligently.

My approach to these problems is, of course, quite 
different. I reach the result the Court reaches for the 
reasons stated in my dissenting opinions in Ginsberg 
and other cases and therefore concur in reversing the 
present judgment.

Mr . Justice  Harlan , concurring in No. 47, ante, p. 629, 
and dissenting in Nos. 56 and 64.

These cases usher the Court into a new phase of the 
intractable obscenity problem: may a State prevent the 
dissemination of obscene or other obnoxious material to 
juveniles upon standards less stringent than those which 
would govern its distribution to adults?

In No. 47, the Ginsberg case, the Court upholds a New 
York statute applicable only to juveniles which, as con-
strued by the state courts, in effect embodies in diluted 
form the “adult” obscenity standards established by 
Roth v. United States, 354 U. S. 476, and the prevailing 
opinion in Memoirs n . Massachusetts, 383 U. S. 413. 
In Nos. 56 and 64, the Interstate Circuit and United 
Artists cases, the Court strikes down on the ground of 
vagueness a similar Dallas ordinance, not couched, how-
ever, entirely in obscenity terms. In none of these cases 
does the Court pass judgment on the particular material 
condemned by the state courts.

As the Court enters this new area of obscenity law 
it is well to take stock of where we are at present in 
this constitutional field. The subject of obscenity has 
produced a variety of views among the members of the 
Court unmatched in any other course of constitutional
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adjudication.1 Two members of the Court steadfastly 
maintain that the First and Fourteenth Amendments 
render society powerless to protect itelf against the dis-
semination of even the filthiest materials.2 No other 
member of the Court, past or present, has ever stated his 
acceptance of that point of view. But there is among 
present members of the Court a sharp divergence as to 
the proper application of the standards in Roth, supra,3 
Memoirs, supra,4 and Ginzburg v. United States, 383 
U. S. 463,5 for judging whether given material is con-

1 In the following 13 obscenity cases from the date Roth was 
decided, in which signed opinions were written for a decision or judg-
ment of the Court, there has been a total of 55 separate opinions 
among the Justices. Kingsley Books, Inc. v. Brown, 354 U. S. 436 
(four opinions); Roth v. United States, supra (four opinions); 
Kingsley Int’l Pictures Corp. v. Regents, 360 U. S. 684 (six opinions); 
Smith v. California, 361 U. S. 147 (five opinions); Times Film Corp. 
v. Chicago, 365 U. S. 43 (three opinions); Marezes v. Search War-
rant, 367 U. S. 717 (two opinions); Manual Enterprises v. Day, 370 
U. S. 478 (three opinions); Bantam Books, Inc. v. Sullivan, 372 U. S. 
58 (four opinions); Jacobellis v. Ohio, 378 U. S. 184 (six opinions); 
A Quantity of Books v. Kansas, 378 U. S. 205 (four opinions) ; 
Memoirs v. Massachusetts, supra (five opinions); Ginzburg v. United 
States, 383 U. S. 463 (five opinions); Mishkin v. New York, 383 
U. S. 502 (four opinions).

2 See Roth v. United States, supra, at 508 (dissenting opinion); 
Jacobellis v. Ohio, supra, at 196 (separate opinion); Ginzburg v. 
United States, supra, at 476, 482 (dissenting opinions).

3 Roth stated the test to be “whether to the average person, 
applying contemporary community standards, the dominant theme 
of the material taken as a whole appeals to prurient interest.” 354 
U. S., at 489 (note omitted).

4 Memoirs elaborated the Roth test as follows: “it must be estab-
lished that (a) the dominant theme of the material taken as a 
whole appeals to a prurient interest in sex; (b) the material is 
patently offensive because it affronts contemporary community 
standards relating to the description or representation of sexual 
matters; and (c) the material is utterly without redeeming social 
value.” 383 U. S., at 418.

5 The Ginzburg “test” is difficult to state with any precision. 
The Court held that “in close cases evidence of pandering may be
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stitutionally protected or unprotected. Most of the 
present Justices who believe that “obscenity” is not 
beyond the pale of governmental control seemingly con-
sider that the Roth-Memoirs-Ginzburg tests permit 
suppression of material that falls short of so-called “hard 
core pornography,” on equal terms as between federal 
and state authority.6 Another view is that only “hard 
core pornography” may be suppressed, whether by fed-
eral or state authority.7 And still another view, that of 
this writer, is that only “hard core pornography” may be 
suppressed by the Federal Government, whereas under 
the Fourteenth Amendment States are permitted wider 
authority to deal with obnoxious matter than might be 
justifiable under a strict application of the Roth- 
Memoirs-Ginzburg rules.8

There are also differences among us as to how our 
appellate process should work in reviewing obscenity 
determinations. One view is that we should simply 
examine the proceedings below to ascertain whether the 
lower federal or state courts have made a genuine effort 
to apply the Roth-Memoirs-Ginzburg tests, and that if 
such is the case, their determinations that the questioned

probative with respect to the nature of the material in question 
and thus satisfy the Roth test.” 383 U. S., at 474. But this 
“simply elaborates the test by which the obscenity vel non of the 
material must be judged.” Id., at 475. Yet evidence of pander-
ing may “support the determination that the material is obscene 
even though in other contexts the material would escape such 
condemnation.” Id., at 476. Pandering itself evidently encom-
passes every form of the “ 'business of purveying textual or graphic 
matter openly advertised to appeal to the erotic interest of their 
customers.’” Id., at 467 (note omitted).

6 See, e. g., Jacobellis v. Ohio, supra, at 193-195 (opinion of 
Brennan , J.).

7 See id., at 197 (concurring opinion of Stew art , J.).
8 See Roth v. United States, supra, at 496 (concurring and 

dissenting opinion); Memoirs v. Massachusetts, supra, at 455 (dis-
senting opinion).
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material is obscene should be accepted, much as would 
any findings of fact.9 Another view is that the question 
of whether particular material is obscene inherently en-
tails a constitutional judgment for which the Court has 
ultimate responsibility, and hence that it is incumbent 
upon us to judge for ourselves, de novo as it were, the 
obscenity vel non of the challenged matter.10

The upshot of all this divergence in viewpoint is that 
anyone who undertakes to examine the Court’s decisions 
since Roth which have held particular material obscene 
or not obscene would find himself in utter bewilderment.11 
From the standpoint of the Court itself the current 
approach has required us to spend an inordinate amount 
of time in the absurd business of perusing and viewing 
the miserable stuff that pours into the Court, mostly 
in state cases, all to no better end than second-guessing 
state judges. In all except rare instances, I venture 
to say, no substantial free-speech interest is at stake, 
given the right of the States to control obscenity.

I believe that no improvement in this chaotic state 
of affairs is likely to come until it is recognized that this 
whole problem is primarily one of state concern, and

9 See Jacobellis v. Ohio, supra, at 202 (dissenting opinion).
10 See Jacobellis, at 190 (opinion of Bre nnan , J.); Roth v. United 

States, supra, at 497-498 (concurring and dissenting opinion); 
Kingsley Int’l Pictures Corp. v. Regents, supra, at 708 (concurring 
in result).

11 See, e. g., Keney v. New York, 388 U. S. 440; Friedman v. 
New York, 388 U. S. 441; Ratner v. California, 388 U. S. 442; 
Cobert v. New York, 388 U. S. 443; Sheperd v. New York, 388 U. S. 
444; Avansino v. New York, 388 U. S. 446; Aday v. United States, 
388 U. S. 447; Corinth Publications, Inc. v. Wesberry, 388 U. S. 
448; Books, Inc. v. United States, 388 U. S. 449; Rosenbloom v. 
Virginia, 388 U. S. 450; A Quantity of Copies of Books v. Kansas, 
388 U. S. 452; Mazes v. Ohio, 388 U. S. 453; Schackman v. Cali-
fornia, 388 U. S. 454; Landau v. Fording, 388 U. S. 456; Potomac 
News Co. n . United States, 389 U. S. 47; Conner v. City of Ham-
mond, 389 U. S. 48; Central Magazine Sales, Ltd. v. United States, 
389 U. S. 50; Chance v. California, 389 U. S. 89.
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that the Constitution tolerates much wider authority 
and discretion in the States to control the dissemination 
of obscene materials than it does in the Federal Gov-
ernment. Reiterating the viewpoint that I have ex-
pressed in earlier opinions, I would limit federal control 
of obscene materials to those which all would recognize 
as what has been called “hard core pornography,” 
and would withhold the federal judicial hand from 
interfering with state determinations except in instances 
where the state action clearly appears to be but the 
product of prudish overzealousness. See Roth v. United 
States, supra, at 496; Manual Enterprises v. Day, 370 
U. S. 478; Jacobellis v. Ohio, 378 U. S. 184, 203; Memoirs 
n . Massachusetts, supra, at 455. And in the juvenile field 
I think that the Constitution is still more tolerant of state 
policy and its applications. If current doctrinaire views 
as to the reach of the First Amendment into state affairs 
are thought to stand in the way of such a functional 
approach, I would revert to basic constitutional con-
cepts that until recent times have been recognized and 
respected as the fundamental genius of our federal system, 
namely the acceptance of wide state autonomy in local 
affairs.

I come now to the cases at hand. In No. 47, Ginsberg, 
I concur in the judgment and join the opinion of the 
Court, fully preserving, however, the views repeatedly 
expressed in my earlier opinions in this field.

In Nos. 56 and 64, the Interstate Circuit and United 
Artists cases, I respectfully dissent. I do not agree that 
the Dallas ordinance can be struck down, as the Court 
now holds, on the score of vagueness. The ambiguities 
about which the Court expresses concern are essentially 
two.12 First, the ordinance does not include a definition

12 The Court emphasizes at greater length the failure of the Board 
and the Texas courts to proffer any clarification of the ordinance. 
This compels examination of the ordinance’s terms, but it does 
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of “sexual promiscuity.” 13 Second, the ordinance pro-
vides that a film “shall be considered ‘likely to incite or 
encourage’ crime delinquency or sexual promiscuity . . . 
if, in the judgment of the Board, there is a substantial 
probability that it will create the impression on young 
persons that such conduct is profitable, desirable, accept-
able, respectable, praiseworthy or commonly accepted.” 
The Court is concerned that many may disagree as to 
whether any specific materials create such impressions on 
young persons.

These seem to me entirely inadequate grounds on 
which to strike down the ordinance. It must be granted, 
of course, that people may differ as to the application 
of these standards; but the central lesson of this Court’s 
efforts in this area is that under all verbal formulae, 
including even this Court’s own definition of obscenity, 
reasonable men can, and ordinarily do, differ as to the 
proper assessment of challenged materials. The truth 
is that the Court has demanded greater precision of lan-
guage from the City of Dallas than the Court can itself 
give, or even than can sensibly be expected in this area 
of the law.

The Court has not always asked so much.14 In Roth, 
the federal statute under which the petitioner had been

not, of course, offer any independent basis for a conclusion that 
the ordinance is ambiguous.

13 The Court acknowledges that the city has since adopted a 
definition of sexual promiscuity, but it expresses no views as to 
the definition’s adequacy.

14 It is pertinent to note that a majority of the Court did not 
hold that the New York statute at issue in Kingsley Int’l Pictures 
Corp. v. Regents, supra, was impermissibly vague. The statute for-
bade the exhibition of a film “which portrays acts of sexual immoral-
ity ... or .. . presents such acts as desirable, acceptable or proper 
patterns of behavior.” Id., at 685. It appears that only the opinion 
of Mr. Justice Clark, concurring in the result, upon which the Court 
now relies so heavily, described this standard as vague. Indeed, Mr. 
Justice Frankfurter said in his separate opinion that the “Court 
does not strike the law down because of vagueness . . . .” Id., at 
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sentenced to five years’ imprisonment forbade the mailing 
of material that was “obscene, lewd, lascivious, or 
filthy ... or other publication of an indecent character.” 15 
354 U. S., at 491. In Alberts v. California, the compan-
ion case to Roth, the California statute provided that the 
materials must have a “tendency to deprave or corrupt 
its readers.” Id., at 498. No definitions were included 
in either statute, yet the Court there explicitly rejected 
the argument that they did not “provide reasonably 
ascertainable standards of guilt. . . .” Id., at 491. The 
Court recognized that the terms of obscenity statutes are 
necessarily imprecise, but emphasized, quoting United 
States v. Petrillo, 332 U.S. 1, 7-8, that the “ ‘Constitution 
does not require impossible standards’; all that is required 
is that the language ‘conveys sufficiently definite warning 
as to the proscribed conduct when measured by common

695. See also id., at 704. Mr. Justice Frankfurter went on to say 
that “‘[s'Jexual immorality’ is not a new phrase in this branch 
of law and its implications dominate the context. I hardly con-
ceive it possible that the Court would strike down as unconstitu-
tional the federal statute against mailing lewd, obscene and lascivious 
matter, which has been the law of the land for nearly a hundred 
years, see the Act of March 3, 1865, 13 Stat. 507, and March 3, 
1873, 17 Stat. 599, whatever specific instances may be found not 
within its allowable prohibition. In sustaining this legislation this 
Court gave the words ‘lewd, obscene and lascivious’ concreteness by 
saying that they concern ‘sexual immorality.’ ” Id., at 695-696.

15 The statute involved in Roth now provides in part that it is 
a criminal offense to import or transport in interstate commerce 
any “obscene, lewd, lascivious, or filthy book, pamphlet, picture, 
motion-picture film, paper, letter, writing, print, or other matter 
of indecent character . . . .” 18 U. S. C. § 1462. Similarly, § 1461 
provides that it is a criminal offense to mail any “obscene, lewd, 
lascivious, indecent, filthy or vile” article. See also §§ 1463, 1464, 
1465. Although each of these sections makes profuse use of the 
disjunctive, no definitions of any of these descriptive terms are 
provided.
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understanding and practices. . . 16 Ibid. Yet it
should be repeated that the Interstate Circuit cases, 
unlike Roth and Alberts, involve merely the classifica-
tion, not the proscription by criminal prosecution, of 
objectionable materials. In my opinion, the ordinance 
does not fail either to give adequate notice of the films 
that are to be restricted, or to provide sufficiently definite 
standards for its administration.17

Although the Court finds it unnecessary to pass judg-
ment upon the materials involved in these cases, I con-
sider it preferable to face that question. Upon the 
premises set forth in my Roth and Memoirs opinions, 
and reiterated here, I would hold that in condemning 
these materials New York and the City of Dallas have 
acted within constitutional limits.

I would affirm the judgments in all three cases.

16 The Court went on to say that it “is argued that because juries 
may reach different conclusions as to the same material, the statutes 
must be held to be insufficiently precise to satisfy due process 
requirements. But, it is common experience that different juries 
may reach different results under any criminal statute. That is 
one of the consequences we accept under our jury system.” 354 
U. S., at 492, n. 30. Precisely similar reasoning should be appli-
cable to boards like that created by the Dallas ordinance, although 
the cost of differences in result is here measured (at least initially) 
by film classifications, and not by lengthy terms of imprisonment.

17 It is difficult to see how the Court could suppose that its 
Memoirs formula offers more precise warnings to film makers than 
does the Dallas ordinance. Surely the Court cannot now believe 
that “redeeming social value,” “patent offensiveness,” and “prurient 
interest” are, particularly as modified so as to apply to children, 
terms of common understanding and clarity. Moreover, one won-
ders whether the pandering rationale adopted in Ginzburg n . United 
States, supra, is thought to give more “guidance to those who seek 
to adjust their conduct” than does the Dallas ordinance. It is 
difficult to imagine any standard more vague, or more overbroad, 
than the “new subjectivity” created by the Court’s search for the 
“leer of the sensualist.” See Magrath, The Obscenity Cases: Grapes 
of Roth, 1966 Sup. Ct. Rev. 7, 61.
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HASWELL v. POWELL, SECRETARY OF STATE 
OF ILLINOIS.

APPEAL FROM THE SUPREME COURT OF ILLINOIS.

No. 1055. Decided April 22, 1968.

38 Ill. 2d 161, 230 N. E. 2d 178, appeal dismissed.

John C. Tucker for appellant.
William G. Clark, Attorney General of Illinois, and 

John J. O’Toole and Robert F. Nix, Assistant Attorneys 
General, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

TIMES MIRROR CO. v. UNITED STATES.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE CENTRAL DISTRICT OF CALIFORNIA.

No. 1162. Decided April 22, 1968.

274 F. Supp. 606, affirmed.

Julian 0. von Kalinowski for appellant.
Solicitor General Griswold, Assistant Attorney Gen-

eral Turner and Bernard M. Hollander for the United 
States.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.

Mr . Just ice  Harlan  would note probable jurisdiction 
and set the case for oral argument.
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SCAFATI, CORRECTIONAL SUPERINTENDENT v. 
GREENFIELD.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF MASSACHUSETTS.

No. 1104. Decided April 22, 1968.

277 F. Supp. 644, affirmed.

Elliot L. Richardson, Attorney General of Massachu-
setts, Willie J. Davis and Howard M. Miller, Assistant 
Attorneys General, and Richard L. Levine, Deputy As-
sistant Attorney General, for appellant.

Per  Curia m .
The motion of appellee for leave to proceed in forma 

pauperis is granted. The motion to affirm is granted 
and the judgment is affirmed.

Mr . Just ice  Harlan  and Mr . Justi ce  White  would 
note probable jurisdiction and set the case for oral 
argument.

TILL v. NEW MEXICO.

APPEAL FROM THE SUPREME COURT OF NEW MEXICO.

No. 1189, Mise. Decided April 22, 1968.

78 N. M. 255, 430 P. 2d 752, appeal dismissed and certiorari denied.

Gladys Towles Root for appellant.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.
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NATIONWIDE MUTUAL INSURANCE CO. v. 
VAAGE ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK.

No. 1177. Decided April 22, 1968.

265 F. Supp. 556, appeal dismissed.

Charles G. Pillon and Thomas A. Ziebarth for 
appellant.

Louis J. Lejkowitz, Attorney General of New York, 
Samuel A. Hirshowitz, First Assistant Attorney General, 
and Joel Lewittes, Assistant Attorney General, for appel-
lees Rockefeller et al.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction.

ANDERSON et  al . v . TIEMANN et  al .

APPEAL FROM THE SUPREME COURT OF NEBRASKA.

No. 1218. Decided April 22, 1968.

182 Neb. 393, 155 N. W. 2d 322, appeal dismissed.

Ray C. Simmons for appellants.
Clarence A. H. Meyer, Attorney General of Nebraska, 

Gerald S. Vitamvas, Deputy Attorney General, and 
Richard H. Williams, Special Assistant Attorney General, 
for appellees.

Per  Curiam .
The appeal is dismissed for want of a substantial 

federal question.
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CITY OF NEW YORK et  al . v . UNITED 
STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF ILLINOIS.

No. 1141. Decided April 22, 1968*

Affirmed.

Lee A. Freeman, William G. Clark, Attorney General 
of Illinois, Joseph L. Alioto, John J. Dillon, Attorney 
General of Indiana, Elliot L. Richardson, Attorney Gen-
eral of Massachusetts, Robert L. Meade, Assistant Attor-
ney General of Massachusetts, William B. Saxbe, Attor-
ney General of Ohio, David G. Budd, Assistant Attorney 
General of Ohio, Crawjord C. Martin, Attorney General 
of Texas, Thomas W. Mack, Assistant Attorney General 
of Texas, C. Donald Robertson, Attorney General of 
West Virginia, Benjamin F. Yancey, Jr., Deputy Attor-
ney General of West Virginia, Bronson C. La Follette, 
Attorney General of Wisconsin, George F. Sieker and 
Theodore L. Priebe, Assistant Attorneys General of Wis-
consin, J. Lee Rankin, Raymond F. Simon, Thomas M. 
O’Connor and Robert M. Desky for appellants in No. 
1141. David Berger and Herbert B. Newberg for 
appellants in No. 1146.

Solicitor General Griswold and Assistant Attorney 
General Turner for the United States in both cases. 
Horace S. Manges, Donald J. Williamson, Don H. Reu-
ben, Lawrence Gunnels, Bernard G. Segal, Edward W. 
Mullinix, Albert E. Jenner, Jr., Philip W. Tone, W. Don-
ald McSweeney, Harry I. Rand, Samuel Weisbard, Harry 
Buchman, Robert H. Davison, George B. Christensen,

*Together with No. 1146, School District oj Philadelphia et al. v. 
United States et al., also on appeal from the same court.
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H. Templeton Brown, Lee N. Abrams, James F. Dwyer, 
Leo Rosen, Roger Bryant Hunting and Robert C. Keck 
for appellees Harper & Row, Publishers, Inc., et al., in 
both cases.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.

Mr . Justi ce  Black  would note probable jurisdiction 
and set the cases for oral argument.

Mr . Justi ce  Douglas  took no part in the consideration 
or decision of these cases.

SAFEGUARD MUTUAL INSURANCE CO. v. 
HOUSING AUTHORITY OF THE CITY 

OF CAMDEN et  al .

APPEAL FROM THE SUPERIOR COURT OF NEW JERSEY.

No. 1208. Decided April 22, 1968.

Appeal dismissed.

Malcolm W. Berkowitz and Sidney W. Bookbinder 
for appellant.

Bryan B. McKernan for appellee Housing Authority 
of the City of Camden.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.



DECISIONS PER CURIAM. 717

390 U. S. April 22, 1968.

INTERNATIONAL LADIES’ GARMENT WORK-
ERS’ UNION, LOCAL 415, et  al . v .

SCHERER & SONS, INC.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF FLORIDA.

No. 400. Order and judgment of January 15, 1968, 389 U. S. 577, 
vacated. Decided April 22, 1968.

Certiorari granted to District Court of Appeal of Florida, Third 
District; 188 So. 2d 380, reversed.

Morris P. Glushien for petitioners.
Joseph A. Perkins for respondent.

Per  Curiam .
The mandate of this Court in this case issued on the 

9th day of February 1968, is hereby recalled and the 
judgment heretofore entered on the 15th day of January 
1968, is hereby vacated. The order of the Court dated 
the 15th day of January 1968, granting the writ of cer-
tiorari to the Supreme Court of Florida, is vacated.

Treating the papers submitted as a petition for a writ 
of certiorari to the District Court of Appeal of Florida, 
Third District, the petition for a writ of certiorari is 
granted and the judgment is reversed. Retail Clerks 
International Assn. v. Schermerhorn, 375 U. S. 96 (1963) ; 
Local No. 438 v. Curry, 371 U. S. 542 (1963).

Mr . Justi ce  Black  and Mr . Justi ce  Harlan  would 
set this case for oral argument.

Mr . Justice  Marshall  took no part in the considera-
tion or decision of this case.
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HORLOCK v. OGLESBY et  ux .

APPEAL FROM THE SUPREME COURT OF INDIANA.

No. 1217. Decided April 22, 1968.

----  Ind. ---- , 231 N. E. 2d 810, appeal dismissed.

John D. Clouse for appellant.
Theodore Lockyear for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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BARBER v. PAGE, WARDEN.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE TENTH CIRCUIT.

No. 703. Argued March 28, 1968.— 
Decided April 23, 1968.

Petitioner and one Woods were jointly charged with armed robbery. 
During the preliminary hearing Woods waived his privilege against 
self-incrimination and testified, incriminating petitioner. Peti-
tioner’s counsel did not cross-examine Woods. When petitioner 
was tried in Oklahoma seven months later, Woods was in a federal 
prison in Texas. The State of Oklahoma made no effort to obtain 
Woods’ presence at trial but introduced, over petitioner’s objection 
on the ground of deprivation of his right to be confronted with 
the witnesses against him, the transcript of Woods’ testimony at 
the preliminary hearing on the basis that he was out of the State 
and thus unavailable to testify. Petitioner was convicted. He 
sought federal habeas corpus claiming deprivation of his right of 
confrontation, but his contention was rejected by the District 
Court, and the Court of Appeals affirmed. Held:

1. While there is a traditional exception to the confrontation 
requirement where a witness is unavailable and has given testi-
mony at previous judicial proceedings against the same defendant 
which was subject to cross-examination by that defendant, the 
witness is not “unavailable” for the purposes of that exception 
unless the prosecutorial authorities have made a good-faith effort 
to obtain his presence at trial. Pp. 722-725.

2. Petitioner’s failure to cross-examine at the preliminary hear-
ing did not constitute a waiver of the right of confrontation at the 
subsequent trial; and even if petitioner had cross-examined the 
witness at the hearing he would not have waived his right of con-
frontation, since it is basically a trial right, and includes both the 
opportunity to cross-examine and the occasion for the jury to 
weigh the demeanor of the witness. P. 725.

381 F. 2d 479, reversed and remanded.

Ira C. Rothgerber, Jr., by appointment of the Court, 
389 U. S. 910, argued the cause and filed briefs for 
petitioner.
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Charles L. Owens, Assistant Attorney General of Okla-
homa, argued the cause for respondent. With him on 
the brief was G. T. Blankenship, Attorney General.

Mr . Justice  Marsha ll  delivered the opinion of the 
Court.

The question presented is whether petitioner was 
deprived of his Sixth and Fourteenth Amendment right 
to be confronted with the witnesses against him at his 
trial in Oklahoma for armed robbery, at which the 
principal evidence against him consisted of the reading 
of a transcript of the preliminary hearing testimony of 
a witness who at the time of trial was incarcerated in a 
federal prison in Texas.

Petitioner and one Woods were jointly charged with 
the robbery, and at the preliminary hearing were repre-
sented by the same retained counsel, a Mr. Parks. Dur-
ing the course of the hearing, Woods agreed to waive 
his privilege against self-incrimination. Parks then 
withdrew as Woods’ attorney but continued to represent 
petitioner. Thereupon Woods proceeded to give testi-
mony that incriminated petitioner. Parks did not cross- 
examine Woods, although an attorney for another 
codefendant did.

By the time petitioner was brought to trial some seven 
months later, Woods was incarcerated in a federal peni-
tentiary in Texarkana, Texas, about 225 miles from the 
trial court in Oklahoma. The State proposed to intro-
duce against petitioner the transcript of Woods’ testi-
mony at the preliminary hearing on the ground that 
Woods was unavailable to testify because he was outside 
the jurisdiction. Petitioner objected to that course on 
the ground that it would deprive him of his right to be 
confronted with the witnesses against him. His objec-
tion was overruled and the transcript was admitted and 
read to the jury, which found him guilty. On appeal 
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the Oklahoma Court of Criminal Appeals affirmed his 
conviction. Barber v. State, 388 P. 2d 320 (Okla. Crim. 
App. 1963).

Petitioner then sought federal habeas corpus, claim-
ing that the use of the transcript of Woods’ testimony 
in his state trial deprived him of his federal constitu-
tional right to confrontation in violation of the Sixth 
and Fourteenth Amendments. His contention was re-
jected by the District Court and on appeal the Court 
of Appeals for the Tenth Circuit, one judge dissenting, 
affirmed. 381 F. 2d 479 (1966). We granted certiorari, 
389 U. S. 819 (1967), to consider petitioner’s denial of 
confrontation claim, and we reverse.

Many years ago this Court stated that “[t]he primary 
object of the [Confrontation Clause of the Sixth Amend-
ment] . . . was to prevent depositions or ex parte 
affidavits . . . being used against the prisoner in lieu 
of a personal examination and cross-examination of the 
witness in which the accused has an opportunity, not 
only of testing the recollection and sifting the conscience 
of the witness, but of compelling him to stand face to 
face with the jury in order that they may look at him, 
and judge by his demeanor upon the stand and the 
manner in which he gives his testimony whether he is 
worthy of belief.” Mattox v. United States, 156 U. S. 
237, 242-243 (1895). More recently, in holding the 
Sixth Amendment right of confrontation applicable to 
the States through the Fourteenth Amendment, this 
Court said, “There are few subjects, perhaps, upon 
which this Court and other courts have been more 
nearly unanimous than in their expressions of belief that 
the right of confrontation and cross-examination is an 
essential and fundamental requirement for the kind of 
fair trial which is this country’s constitutional goal.” 
Pointer v. Texas, 380 U. S. 400, 405 (1965). See also 
Douglas v. Alabama, 380 U. S. 415 (1965).
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It is true that there has traditionally been an exception 
to the confrontation requirement where a witness is un-
available and has given testimony at previous judicial 
proceedings against the same defendant which was sub-
ject to cross-examination by that defendant. E. g., 
Mattox v. United States, supra (witnesses who testified 
in original trial died prior to the second trial). This 
exception has been explained as arising from necessity 
and has been justified on the ground that the right of 
cross-examination initially afforded provides substantial 
compliance with the purposes behind the confrontation 
requirement. See 5 Wigmore, Evidence §§ 1395-1396, 
1402 (3d ed. 1940); C. McCormick, Evidence §§ 231, 234 
(1954).

Here the State argues that the introduction of the 
transcript is within that exception on the grounds that 
Woods was outside the jurisdiction and therefore “un-
available” at the time of trial, and that the right of cross- 
examination was afforded petitioner at the preliminary 
hearing, although not utilized then by him. For the 
purpose of this decision we shall assume that petitioner 
made a valid waiver of his right to cross-examine Woods 
at the preliminary hearing, although such an assump-
tion seems open to considerable question under the 
circumstances.1

1 Since Woods and his attorney Parks presumably discussed 
Woods’ connection with the crime before the preliminary hearing, 
it would seem highly probable that effective cross-examination by 
Parks of Woods would have necessitated covering material about 
which Woods had made confidential communications to Parks. 
While the State may be correct in asserting that Woods had waived, 
under Oklahoma law, his right to assert the attorney-client privilege 
as to those matters by testifying, at the very least serious ethical 
questions would seem to be presented to Parks under those circum-
stances. And in fact, the cases cited by the State in support of 
its contention that the attorney-client privilege would not have 
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We start with the fact that the State made absolutely 
no effort to obtain the presence of Woods at trial other 
than to ascertain that he was in a federal prison outside 
Oklahoma. It must be acknowledged that various 
courts2 and commentators3 have heretofore assumed that 
the mere absence of a witness from the jurisdiction was 
sufficient ground for dispensing with confrontation on the 
theory that “it is impossible to compel his attendance, 
because the process of the trial Court is of no force with-
out the jurisdiction, and the party desiring his testimony 
is therefore helpless.” 5 Wigmore, Evidence § 1404 (3d 
ed. 1940).

Whatever may have been the accuracy of that theory 
at one time, it is clear that at the present time increased 
cooperation between the States themselves and between 
the States and the Federal Government has largely de-
prived it of any continuing validity in the criminal law.4

barred cross-examination by Parks involved situations where the 
client had testified about the existence and nature of the communi-
cations between himself and his attorney prior to the introduction 
of the attorney’s testimony by way of rebuttal. E. g., Brown v. 
State, 9 Okla. Crim. 382, 132 P. 359 (1913); Boring v. Harber, 
130 Okla. 251, 267 P. 252 (1927). As far as the record reveals, 
Woods did not testify about any communications between himself 
and Parks and hence the applicability of the foregoing cases is 
questionable.

2 See cases collected in 5 Wigmore, Evidence § 1404, n. 5 (3d 
ed., 1964 Supp.).

3E. g., C. McCormick, Evidence §234 (1954).
4 For witnesses not in prison, the Uniform Act To Secure the 

Attendance of Witnesses from Without a State in Criminal Proceed-
ings provides a means by which prosecuting authorities from one 
State can obtain an order from a court in the State where the wit-
ness is found directing the witness to appear in court in the first 
State to testify. The State seeking his appearance must pay the 
witness a specified sum as a travel allowance and compensation for 
his time. As of 1967 the Uniform Act was in force in 45 States, 
the District of Columbia, the Canal Zone, Puerto Rico, and the
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For example, in the case of a prospective witness cur-
rently in federal custody, 28 U. S. C. § 2241 (c)(5) gives 
federal courts the power to issue writs of habeas corpus 
ad testificandum at the request of state prosecutorial 
authorities. See Gilmore v. United States, 129 F. 2d 199, 
202 (C. A. 10th Cir. 1942); United States v. McGaha, 
205 F. Supp. 949 (D. C. E. D. Tenn. 1962). In ad-
dition, it is the policy of the United States Bureau of 
Prisons to permit federal prisoners to testify in state 
court criminal proceedings pursuant to writs of habeas 
corpus ad testificandum issued out of state courts.5 Cf. 
Lawrence v. Willingham, 373 F. 2d 731 (C. A. 10th Cir. 
1967) (habeas corpus ad prosequendum).

In this case the state authorities made no effort to 
avail themselves of either of the above alternative means 
of seeking to secure Woods’ presence at petitioner’s trial. 
The Court of Appeals majority appears to have reasoned 
that because the State would have had to request an 
exercise of discretion on the part of federal authorities, 
it was under no obligation to make any such request. 
Yet as Judge Aldrich, sitting by designation, pointed out 
in dissent below, “the possibility of a refusal is not the 
equivalent of asking and receiving a rebuff.” 381 F. 
2d, at 481. In short, a witness is not “unavailable” for 
purposes of the foregoing exception to the confrontation

Virgin Islands. See 9 Uniform Laws Ann. 50 (1967 Supp.). For 
witnesses in prison, quite probably many state courts would utilize 
the common-law writ of habeas corpus ad testificandum at the 
request of prosecutorial authorities of a sister State upon a showing 
that adequate safeguards to keep the prisoner in custody would be 
maintained.

5 Department of Justice, United States Marshals Manual 
§§ 720.04-720.06. Cf. Brief for the United States as Amicus Curiae, 
Smith v. Hooey, No. 495, Mise., October Term, 1967 (habeas corpus 
ad prosequendum from state court normally honored by Bureau of 
Prisons).
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requirement unless the prosecutorial authorities have 
made a good-faith effort to obtain his presence at trial. 
The State made no such effort here, and, so far as this 
record reveals, the sole reason why Woods was not pres-
ent to testify in person was because the State did not 
attempt to seek his presence. The right of confronta-
tion may not be dispensed with so lightly.

The State argues that petitioner waived his right 
to confront Woods at trial by not cross-examining him 
at the preliminary hearing. That contention is un-
tenable. Not only was petitioner unaware that Woods 
would be in a federal prison at the time of his trial, but 
he was also unaware that, even assuming Woods’ in-
carceration, the State would make no effort to produce 
Woods at trial. To suggest that failure to cross-examine 
in such circumstances constitutes a waiver of the right 
of confrontation at a subsequent trial hardly comports 
with this Court’s definition of a waiver as “an intentional 
relinquishment or abandonment of a known right or 
privilege.” Johnson v. Zerbst, 304 U. S. 458, 464 (1938) ; 
Brookhart v. Janis, 384 U. S. 1, 4 (1966).

Moreover, we would reach the same result on the facts 
of this case had petitioner’s counsel actually cross- 
examined Woods at the preliminary hearing. See Motes 
v. United States, 178 U. S. 458 (1900). The right to 
confrontation is basically a trial right. It includes both 
the opportunity to cross-examine and the occasion for 
the jury to weigh the demeanor of the witness. A pre-
liminary hearing is ordinarily a much less searching 
exploration into the merits of a case than a trial, simply 
because its function is the more limited one of determin-
ing whether probable cause exists to hold the accused 
for trial. While there may be some justification for 
holding that the opportunity for cross-examination of 
a witness at a preliminary hearing satisfies the demands 
of the confrontation clause where the witness is shown
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to be actually unavailable, this is not, as we have pointed 
out, such a case.6

The judgment of the Court of Appeals for the Tenth 
Circuit is reversed and the case is remanded for further 
proceedings consistent with this opinion.

It is so ordered.

Mr . Justice  Harlan , concurring.
I agree that the State’s failure to attempt to obtain 

the presence of the witness denied petitioner due process, 
and I therefore concur in the opinion of the Court on the 
premises of my opinion in Pointer v. Texas, 380 U. S. 
400, 408.

6 Cf. Holman v. Washington, 364 F. 2d 618 (C. A. 5th Cir. 1966); 
Government oj the Virgin Islands v. Aquino, 378 F. 2d 540 (C. A. 
3d Cir. 1967).
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ST. AMANT v. THOMPSON.

CERTIORARI TO THE SUPREME COURT OF LOUISIANA.

No. 517. Argued April 4, 1968.—Decided April 29, 1968.

Petitioner made a televised political speech in the course of which 
he read questions which he had put to a union member, Albin, 
and Albin’s answers; the answers falsely charged respondent, 
a public official, with criminal conduct. Respondent sued peti-
tioner for defamation and was awarded damages by the trial judge. 
The trial judge, having considered New York Times Co. v. Sullivan, 
376 U. S. 254 (1964), decided after the trial, denied a motion for a 
new trial. An intermediate appellate court reversed the trial 
court’s judgment, having found that petitioner had not acted with 
actual malice within the meaning of the New York Times rule, 
i. e., with knowledge that petitioner’s statements were false or 
with reckless disregard of whether they were false or not. The 
State Supreme Court reversed, finding that there had been suffi-
cient evidence that petitioner had acted in “reckless disregard” in 
that petitioner had no personal knowledge of respondent’s activ-
ities; relied solely on Albin’s affidavit though there was no evidence 
as to Albin’s veracity; failed to verify the information with others 
who might know the facts; did not consider whether the state-
ments were defamatory; and mistakenly believed that he had no 
responsibility for the broadcast because he was merely quoting 
Albin. Held: In order that it can be found that a defendant, 
within the meaning of New York Times, acted in “reckless disre-
gard” of whether a defamatory statement which he made about a 
public official is false or not, there must be sufficient evidence to 
permit the conclusion that the defendant had serious doubts as to 
the truth of his publication. Pp. 730-733.

(a) In a defamation action by a public official reckless conduct 
is not measured by whether a reasonably prudent man would have 
published the statement or would have investigated before pub-
lishing. P. 731.

(b) The people’s stake in the conduct of public officials is so 
great that neither the defense of truth nor the standard of ordinary 
care would adequately implement First Amendment policies. Pp. 
731-732.

(c) A defendant’s testimony that he acted in good faith is not 
conclusive as to that issue, since the fact finder in the light of all
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the surrounding circumstances must determine whether the pub-
lication was indeed made in good faith. P. 732.

(d) The evidence in this case is not sufficient to permit the 
conclusion that petitioner acted in reckless disregard of whether 
the statements about respondent were false or not. Pp. 732-733. 

250 La. 405, 196 So. 2d 255, reversed and remanded.

Russell J. Schonekas argued the cause and filed a brief 
for petitioner.

Robert L. Kleinpeter argued the cause and filed a brief 
for respondent.

Mr . Just ice  White  delivered the opinion of the Court.
The question presented by this case is whether the 

Louisiana Supreme Court, in sustaining a judgment for 
damages in a public official’s defamation action, correctly 
interpreted and applied the rule of New York Times Co. 
v. Sullivan, 376 U. S. 254 (1964), that the plaintiff in such 
an action must prove that the defamatory publication 
“was made with ‘actual malice’—that is, with knowledge 
that it was false or with reckless disregard of whether it 
was false or not.” 376 U. S., at 279-280.

On June 27, 1962, petitioner St. Amant, a candidate 
for public office, made a televised speech in Baton Rouge, 
Louisiana. In the course of this speech, St. Amant 
read a series of questions which he had put to J. D. 
Albin, a member of a Teamsters Union local, and Albin’s 
answers to those questions. The exchange concerned 
the allegedly nefarious activities of E. G. Partin, the 
president of the local, and the alleged relationship be-
tween Partin and St. Amant’s political opponent. One 
of Albin’s answers concerned his efforts to prevent Partin 
from secreting union records; in this answer Albin re-
ferred to Herman A. Thompson, an East Baton Rouge 
Parish deputy sheriff and respondent here:

“Now, we knew that this safe was gonna be moved 
that night, but imagine our predicament, knowing
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of Ed’s connections with the Sheriff’s office through 
Herman Thompson, who made recent visits to the 
Hall to see Ed. We also knew of money that had 
passed hands between Ed and Herman Thomp-
son . . . from Ed to Herman. We also knew of his 
connections with State Trooper Lieutenant Joe 
Green. We knew we couldn’t get any help from 
there and we didn’t know how far that he was in-
volved in the Sheriff’s office or the State Police office 
through that, and it was out of the jurisdiction of 
the City Police.” 1

Thompson promptly brought suit for defamation, 
claiming that the publication had “impute [d] . . . gross 
misconduct” and “infer[red] conduct of the most ne-
farious nature.” The case was tried prior to the deci-
sion in New York Times Co. v. Sullivan, supra. The 
trial judge ruled in Thompson’s favor and awarded $5,000 
in damages. Thereafter, in the course of entertaining 
and denying a motion for a new trial, the Court con-
sidered the ruling in New York Times, finding that rule 
no barrier to the judgment already entered. The Loui-
siana Court of Appeal reversed because the record failed 
to show that St. Amant had acted with actual malice, 
as required by New York Times. 184 So. 2d 314 (1966). 
The Supreme Court of Louisiana reversed the inter-
mediate appellate court. 250 La. 405, 196 So. 2d 255 
(1967). In its view, there was sufficient evidence that 
St. Amant recklessly disregarded whether the statements 
about Thompson were true or false. We granted a writ 
of certiorari. 389 U. S. 1033 (1968).

1 St. Amant had preceded this question and answer with other 
answers by Albin asserting that Partin, on learning that a union 
member had written to the Secretary of Labor charging that Partin 
had been stealing union funds, had become “pretty riled up” and 
had decided to “get rid of the safe” containing the union records.
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For purposes of this case we accept the determinations 
of the Louisiana courts that the material published by 
St. Amant charged Thompson with criminal conduct, 
that the charge was false, and that Thompson was a 
public official2 and so had the burden of proving that 
the false statements about Thompson were made with 
actual malice as defined in New York Times Co. v. Sulli-
van and later cases. We cannot, however, agree with 
either the Supreme Court of Louisiana or the trial court 
that Thompson sustained this burden.

Purporting to apply the New York Times malice stand-
ard, the Louisiana Supreme Court ruled that St. Amant 
had broadcast false information about Thompson reck-
lessly, though not knowingly. Several reasons were 
given for this conclusion. St. Amant had no personal 
knowledge of Thompson’s activities; he relied solely on 
Albin’s affidavit although the record was silent as to 
Albin’s reputation for veracity; he failed to verify the 
information with those in the union office who might have 
known the facts; he gave no consideration to whether or 
not the statements defamed Thompson and went ahead 
heedless of the consequences; and he mistakenly believed 
he had no responsibility for the broadcast because he was 
merely quoting Albin’s words.

These considerations fall short of proving St. Amant’s 
reckless disregard for the accuracy of his statements 
about Thompson. “Reckless disregard,” it is true, cannot 
be fully encompassed in one infallible definition. Inevi-
tably its outer limits will be marked out through case- 
by-case adjudication, as is true with so many legal stand-

2 The Louisiana Supreme Court concluded, after considering state 
law, that a deputy sheriff has “substantial responsibility for or 
control over the conduct of governmental affairs,” the test estab-
lished by Rosenblatt v. Baer, 383 U. S. 75, 85 (1966), “at least 
where law enforcement and police functions are concerned.” 250 
La., at 422, 196 So. 2d, at 261.
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ards for judging concrete cases, whether the standard is 
provided by the Constitution, statutes, or case law. Our 
cases, however, have furnished meaningful guidance for 
the further definition of a reckless publication. In New 
York Times, supra, the plaintiff did not satisfy his bur-
den because the record failed to show that the publisher 
was aware of the likelihood that he was circulating false 
information. In Garrison v. Louisiana, 379 U. S. 64 
(1964), also decided before the decision of the Louisiana 
Supreme Court in this case, the opinion emphasized the 
necessity for a showing that a false publication was made 
with a “high degree of awareness of . .. probable falsity.” 
379 U. S., at 74. Mr . Just ice  Harlan ’s opinion in 
Curtis Publishing Co. v. Butts, 388 U. S. 130, 153 (1967), 
stated that evidence of either deliberate falsification or 
reckless publication “despite the publisher’s awareness 
of probable falsity” was essential to recovery by public 
officials in defamation actions. These cases are clear 
that reckless conduct is not measured by whether a rea-
sonably prudent man would have published, or would 
have investigated before publishing. There must be 
sufficient evidence to permit the conclusion that the de-
fendant in fact entertained serious doubts as to the truth 
of his publication. Publishing with such doubts shows 
reckless disregard for truth or falsity and demonstrates 
actual malice.

It may be said that such a test puts a premium on 
ignorance, encourages the irresponsible publisher not to 
inquire, and permits the issue to be determined by the 
defendant’s testimony that he published the statement 
in good faith and unaware of its probable falsity. Con- 
cededly the reckless disregard standard may permit re-
covery in fewer situations than would a rule that pub-
lishers must satisfy the standard of the reasonable man 
or the prudent publisher. But New York Times and 
succeeding cases have emphasized that the stake of the
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people in public business and the conduct of public offi-
cials is so great that neither the defense of truth nor 
the standard of ordinary care would protect against self- 
censorship and thus adequately implement First Amend-
ment policies. Neither lies nor false communications 
serve the ends of the First Amendment, and no one 
suggests their desirability or further proliferation. But 
to insure the ascertainment and publication of the truth 
about public affairs, it is essential that the First Amend-
ment protect some erroneous publications as well as true 
ones. We adhere to this view and to the line which our 
cases have drawn between false communications which 
are protected and those which are not.

The defendant in a defamation action brought by a 
public official cannot, however, automatically insure a 
favorable verdict by testifying that he published with a 
belief that the statements were true. The finder of fact 
must determine whether the publication was indeed made 
in good faith. Professions of good faith will be unlikely 
to prove persuasive, for example, where a story is fabri-
cated by the defendant, is the product of his imagination, 
or is based wholly on an unverified anonymous tele-
phone call. Nor will they be likely to prevail when the 
publisher’s allegations are so inherently improbable that 
only a reckless man would have put them in circulation. 
Likewise, recklessness may be found where there are 
obvious reasons to doubt the veracity of the informant 
or the accuracy of his reports.3

By no proper test of reckless disregard was St. Amant’s 
broadcast a reckless publication about a public officer. 
Nothing referred to by the Louisiana courts indicates an 
awareness by St. Amant of the probable falsity of Albin’s

3 See, e. g., Curtis Publishing Co. v. Butts, 388 U. S. 130, 169-170 
(Warre n , C. J., concurring in the result), and 172 (Bre nnan , J., 
dissenting) (1967).
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statement about Thompson. Failure to investigate does 
not in itself establish bad faith. New York Times Co. n . 
Sullivan, supra, at 287-288. St. Amant’s mistake about 
his probable legal liability does not evidence a doubtful 
mind on his part. That he failed to realize the import of 
what he broadcast—and was thus “heedless” of the con-
sequences for Thompson—is similarly colorless. Closer 
to the mark are considerations of Albin’s reliability. 
However, the most the state court could say was that 
there was no evidence in the record of Albin’s reputation 
for veracity, and this fact merely underlines the failure 
of Thompson’s evidence to demonstrate a low community 
assessment of Albin’s trustworthiness or unsatisfactory 
experience with him by St. Amant.

Other facts in this record support our view. St. 
Amant made his broadcast in June 1962. He had 
known Albin since October 1961, when he first met with 
members of the dissident Teamsters faction. St. Amant 
testified that he had verified other aspects of Albin’s 
information and that he had affidavits from others. 
Moreover Albin swore to his answers, first in writing and 
later in the presence of newsmen. According to Albin, 
he was prepared to substantiate his charges. St. Amant 
knew that Albin was engaged in an internal struggle in 
the union; Albin seemed to St. Amant to be placing him-
self in personal danger by publicly airing the details of 
the dispute.

Because the state court misunderstood and misapplied 
the actual malice standard which must be observed in a 
public official’s defamation action, the judgment is re-
versed and the case remanded for further proceedings 
not inconsistent with this opinion.

Reversed and remanded.

Mr . Justice  Black  and Mr . Just ice  Douglas  concur 
in the judgment of the Court for the reasons set out in
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their concurring opinions in New York Times Co. v. 
Sullivan, 376 U. S. 254, 293 (1964), and Garrison v. 
Louisiana, 379 U. S. 64, 79, 80 (1964).

Mr . Just ice  Fortas , dissenting.
I do not believe that petitioner satisfied the minimal 

standards of care specified by New York Times Co. v. 
Sullivan, 376 U. S. 254 (1964). The affidavit that peti-
tioner broadcast contained a seriously libelous statement 
directed against respondent. Respondent was a public 
official. He was not petitioner’s adversary in the political 
contest. Petitioner’s casual, careless, callous use of the 
libel cannot be rationalized as resulting from the heat of a 
campaign. Under New York Times, this libel was broad-
cast by petitioner with “actual malice”—with reckless 
disregard of whether it was false or not. The principle 
of Curtis Publishing Co. v. Butts, 388 U. S. 130 (1967), 
in my opinion, should lead us to affirmance here.

The First Amendment is not so fragile that it requires 
us to immunize this kind of reckless, destructive invasion 
of the life, even of public officials, heedless of their in-
terests and sensitivities. The First Amendment is not 
a shelter for the character assassinator, whether his action 
is heedless and reckless or deliberate. The First Amend-
ment does not require that we license shotgun attacks on 
public officials in virtually unlimited open season. The 
occupation of public officeholder does not forfeit one’s 
membership in the human race. The public official 
should be subject to severe scrutiny and to free and open 
criticism. But if he is needlessly, heedlessly, falsely 
accused of crime, he should have a remedy in law. New 
York Times does not preclude this minimal standard of 
civilized living.

Petitioner had a duty here to check the reliability of 
the libelous statement about respondent. If he had made 
a good-faith check, I would agree that he should be pro-
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tected even if the statement were false, because the in-
terest of public officials in their reputation must endure 
this degree of assault. But since he made no check, I 
agree with the Supreme Court of Louisiana that New 
York Times does not prohibit recovery.

I would affirm.
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HANNER v. De MARCUS et  ux .

CERTIORARI TO THE SUPREME COURT OF ARIZONA.

No. 497. Argued March 28, 1968.—Decided April 29, 1968.

102 Ariz. 105, 425 P. 2d 837, certiorari dismissed.

Philip M. Haggerty argued the cause for petitioner. 
With him on the briefs was Raymond R. Wein.

N. Pike Johnson, Jr., argued the cause for respondents. 
On the brief was Robert John Walton.

Per  Curiam .
The writ of certiorari is dismissed as improvidently 

granted.

Mr . Justi ce  Douglas , with whom The  Chief  Justice  
and Mr . Justi ce  Black  concur, dissenting.

Respondent was appointed Special Master in an Ari-
zona divorce proceeding where petitioner, Josephine 
Hanner, was defendant. The divorce court ordered peti-
tioner to pay respondent’s $5,072.10 Special Master’s fee. 
Respondent obtained a writ of execution and levied on 
certain real property of petitioner, which respondent 
purchased at the execution sale for the amount of judg-
ment, later acquiring a sheriff’s deed. The only notice 
of the execution and judicial sale was by newspaper 
publication and public posting. Three years after the 
execution, respondent commenced a quiet-title action in 
Arizona court. Petitioner pleaded as an affirmative 
defense that the execution and deed were “null and void 
and of no effect” because neither respondent nor the 
sheriff gave her actual notice of the execution and judi-
cial sale, although respondent knew her address and that 
of her attorney in the divorce action. Respondent was 
granted summary judgment, and, on appeal to the Ari-
zona Supreme Court, petitioner urged that because no
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actual notice was given her, the procedure for execution 
violated the Due Process Clause of the Fourteenth 
Amendment. Petitioner urged the State Supreme Court 
to construe Rule 53 (a) of the Arizona Rules of Civil 
Procedure, concerning Master’s fees, to require actual 
notice to the debtor of execution, in order to avoid the 
constitutional problem. That court, however, held that 
Rule 53 (a) did not require notice of execution, but 
merely of the underlying debt, and concluded that the 
procedure did not deny due process.

In her petition for writ of certiorari, Mrs. Hanner 
urged that the failure to give her actual notice of the 
execution prejudiced her in three respects: (1) she was 
unable to invoke her privilege under state law, Ariz. Rev. 
Stat. Ann. § 12-1562, to specify which property the 
sheriff should seize to satisfy the debt; (2) she was unable 
to demand that the sheriff comply with Ariz. Rev. Stat. 
Ann. § 12-1553, providing that execution be levied on per-
sonal property rather than realty, where the personalty 
is sufficient to satisfy the judgment; and (3) respondent 
was enabled to acquire for less than $5,100 land which 
he in the divorce case had valued at $20,000 and which 
petitioner values at $40,000, because petitioner, not 
knowing of the judicial sale, was unable to protect her 
interests.

In his brief opposing certiorari, respondent argued 
that the only federal question presented, whether actual 
notice to the judgment debtor of execution and judicial 
sale was required by procedural due process, had been 
decided in Endicott Johnson Corp. v. Encyclopedia Press, 
266 U. S. 285, which held that notice of the underlying 
debt sufficed. We granted certiorari to determine whether 
Endicott should be overruled. 389 U. S. 926.

In his brief on the merits, respondent changed position 
and argued that the Endicott question was not properly 
before this Court. Sections 12-1562 and 12-1553 of the
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Arizona Statutes, he claims, do in fact require that the 
debtor be given actual notice. It is urged that by failing 
to invoke these sections but instead arguing that Rule 
53 (a) was unconstitutional unless construed to require 
actual notice petitioner bypassed state grounds which 
might have entitled her to relief.

Section 12-1553 provides that the writ of execution 
shall require the officer to satisfy a judgment against 
the property of the debtor “out of the personal property 
of the debtor, and if sufficient personal property cannot 
be found, then out of his real property. . . .” Section 
12-1562B provides: “A judgment debtor may point 
out to the levying officer the property he desires to be 
levied on, and if the officer deems it sufficient to satisfy 
the execution, he shall make levy on no other property.”

In B lasing arne v. Wallace, 32 Ariz. 580, 261 P. 42, 
the Arizona Supreme Court held these provisions were 
“not mandatory” but that the judicial sale “may be set 
aside where it is shown that the judgment debtor had 
sufficient personal property which could have been ap-
plied upon the judgment, and that the officer knew it, 
or by the exercise of reasonable diligence could have dis-
covered it, and failed to levy upon it, but instead levied 
upon and sold for the amount of the judgment real prop-
erty worth many times that sum.” Id., at 586, 261 P., 
at 44.

We do not know precisely what petitioner argued in 
the Supreme Court of Arizona because the briefs of the 
parties in that court have not been made part of the 
record here. It appears, however, from the sketchy rec-
ord that is before us that she did make timely objection 
that the sheriff did not consult with her respecting the 
property upon which he would levy. In her affidavit 
opposing summary judgment petitioner made two sepa-
rate and distinct arguments regarding notice. The first 
states: “Affiants allege that at no time did . . . these
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affiants receive any notice from the said Cecil DeMarcus 
or his agents or his attorney as required by Rule 53 (A) 
Rules of Civil Procedure for the Superior Courts of the 
State of Arizona, which is a material issue of fact as to 
whether the notice required by said Rule 53 (A) was 
given to these defendants by the plaintiff.” (Emphasis 
in original.)

In the next paragraph of the affidavit petitioner made 
a different allegation respecting notice: “Affiants further 
allege that at no time did they receive any Notice from 
the Sheriff of Maricopa County, State of Arizona as to 
any execution issued out of the above entitled Court 
and did not receive any notice as to any Sheriff’s sale 
of said Lots . . . .” Since petitioner’s position was that 
Rule 53 (a), relating to special masters, required the 
Master to give notice, the allegations respecting failure 
of the sheriff to give notice could only be relevant under 
the State’s Blasingame doctrine. The fact that this affi-
davit was before the State Supreme Court, coupled with 
respondent’s concession that petitioner argued there that 
if actual notice were not provided for due process would 
be violated, compels the conclusion that for purposes of 
this Court’s review of federal questions petitioner ade-
quately presented to the Arizona courts the issue of the 
applicability of Blasingame, even though she may not 
have cited that case or §§ 12-1553 and 12-1562 until her 
petition for rehearing. Moreover, this Court will not 
decline to decide a constitutional question simply because 
of a State’s technicalities respecting briefing and plead-
ing. See NAACP v. Alabama, 377 U. S. 288; Wright v. 
Georgia, 373 U. S. 284; Staub v. City of Baxley, 355 U. S. 
313, 318.

When the judgment below is viewed as holding by 
necessity that Blasingame does not entitle petitioner to 
relief, it is unquestionable that the Arizona Supreme 
Court has held constitutional a procedure for execution
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of judgment and judicial sale in which the debtor re-
ceives no actual notice of these proceedings.1 With all 
due respect, only a Baron Parke2 would say that the 
federal question respecting notice had not been raised 
and therefore that the writ should be dismissed as 
improvidently granted.

The propriety of overruling Endicott Johnson Corp. v. 
Encyclopedia Press, supra, is therefore squarely presented.

Endicott was decided in 1924, and its holding that 
due process does not require notifying a judgment debtor 
of execution on his property has never been reaffirmed 
by this Court. Significantly, the Court in Endicott did 
not hold that absence of any notice at all was permissible, 
but rather that the judgment debtor, having had his day 
in court and being aware of the judgment against him, 
is expected to know that execution may follow.

1Rule 53(a) provides in relevant part: “[W]hen the party 
ordered to pay the compensation allowed by the court [to a Master] 
does not pay it after notice and within the time prescribed by the 
court, the master is entitled to a writ of execution against the 
delinquent party.” The Arizona Supreme Court held: "A cursory 
reading of the rule makes it evident that the word ‘notice’ refers 
to a notice to the debtor of his obligation and that the rule does 
not then further require a notice of an intent to execute, once 
notification of the judgment is properly given. Therefore whether 
or not [petitioner] had actual notice of the intended execution is 
immaterial .... Rule 53 (a) . . . is clear in its terms. If the 
compensation is not paid, the rule provides a means by which 
payment may be secured. We disagree with defendant’s contention 
that this method is either vague or lacking in the protections guar-
anteed by the due process clauses of either the Arizona or Federal 
Constitutions.” Knight v. DeMarcus, 102 Ariz. 105, 107-108, 425 
P. 2d 83?, 839-840.

2 Sir James Parke served on England’s bench from 1828-1855. 
“His fault was an almost superstitious reverence for the dark tech-
nicalities of special pleading.” 15 Dictionary of National Biography 
226.
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Since the Endicott decision, there has been not only 
an expansion of the scope of the notice requirement it-
self (e. g., Armstrong v. Manzo, 380 U. S. 545 (adop-
tion); Lambert v. California, 355 U. S. 225 (felon’s 
duty to register); Covey v. Town of Somers, 351 U. S. 
141 (property tax foreclosure)),3 but a new approach to 
the constitutional sufficiency of the means of giving 
notice in particular types of cases. Mullane v. Central 
Hanover Tr. Co., 339 U. S. 306; Walker v. Hutchinson 
City, 352 U. S. 112 ; Schroeder v. City of New York, 371 
U. S. 208. “The means employed must be such as one 
desirous of actually informing the [opposing party] 
might reasonably adopt to accomplish it.” Mullane v. 
Central Hanover Tr. Co., 339 U. S., at 315.

The Endicott rationale that a party who has litigated a 
case and had a judgment taken against him is deemed, for 
purposes of due process, to be on notice of further pro-
ceedings in the same action was rejected in Griffin v. 
Griffin, 327 U. S. 220. There the wife won a divorce 
from her husband in 1926 and an award of $3,000 per 
year alimony. In 1938, without notifying her ex- 
husband, the debtor, she obtained a judgment for ali-
mony arrears and a writ of execution. Under the appli-
cable New York law, the husband could have defeated 
liability for the accrued arrearage by proof, for example, 
that the wife had remarried or of change of circum-
stances, such as comparative financial status, warranting 
retroactive modification of the alimony award.

We held failure to give actual notice to the husband of 
the 1938 proceedings violated due process, saying: “While

3 “Engrained in our concept of due process is the requirement of 
notice. Notice is sometimes essential so that the citizen has the 
chance to defend charges. Notice is required before property in-
terests are disturbed, before assessments are made, before penalties 
are assessed. Notice is required in a myriad of situations where 
a penalty or forfeiture might be suffered for mere failure to act.” 
Lambert v. California, 355 U. S. 225, 228.
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it is undoubtedly true that the 1926 decree, taken with 
the New York practice on the subject, gave petitioner 
notice at the time of its entry that further proceedings 
might be taken to docket in judgment form the obligation 
to pay installments accruing under the decree, we find 
in this no ground for saying that due process does not 
require further notice of the time and place of such 
further proceedings, inasmuch as they undertook sub-
stantially to affect his rights in ways in which the 1926 
decree did not.” Id., at 229.

Does not Griffin point the way to the demands of 
due process in the instant case? The further proceed-
ings in Mrs. Hanner’s case—execution and judicial 
sale—certainly “undertook substantially to affect [her] 
rights.” In Griffin substantial property rights were at 
stake at further proceedings because state law entitled 
the debtor to reduce his debt on proof of changed cir-
cumstances; in the instant case substantial property 
rights were at stake because state law gave the debtor 
the right to select the property to be levied on and to 
effectively prevent respondent from seizing property 
worth $20,000 or $40,000 for a $5,072.10 judgment. Is 
there any more reason to accept in this case the Endicott 
fiction of constructive notice because of knowledge of the 
underlying judgment than there was in Griffin?

We should face the question whether in light of our 
recent decisions Endicott should be overruled.

Mr . Justi ce  Brennan , dissenting.
I agree with my Brother Douglas , for the reasons 

stated in his dissenting opinion, that the federal question 
respecting notice was raised and therefore that we have 
the duty to decide whether Endicott Johnson Corp. 
v. Encyclopedia Press, 266 U. S. 285, should be over-
ruled. In my view the situation in this case is indis-
tinguishable from that in Endicott—both involve money
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judgments and present the identical question whether 
actual notice to the judgment debtor of execution and 
judicial sale was required by procedural due process. In 
that circumstance the judgment before us cannot be 
reversed without overruling Endicott. Since the Court 
refuses to consider whether Endicott should be over-
ruled, I see no alternative but to vote to affirm on its 
authority.
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SOUTHERN PACIFIC CO. et  al . v . 
UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF NEBRASKA.

No. 1159. Decided April 29, 1968.

277 F. Supp. 671, affirmed.

Alan C. Furth, Robert L. Pierce, William P. Higgins 
and G. Clark Cummings for appellants.

Solicitor General Griswold, Assistant Attorney Gen-
eral Turner, Robert W. Ginnane and Betty Jo Christian 
for the United States et al.; Ernest Porter, Dennis Mc-
Carthy, E. L. Van Dellen, Walter G. Treanor and E. Bar-
rett Prettyman, Jr., for Denver & Rio Grande Western 
Railroad Co. et al., appellees.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.

HOSACK et  al . v. SMILEY et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLORADO.

No. 1196. Decided April 29, 1968.

276 F. Supp. 876, affirmed.

Melvin L. Wulf for appellants.
Duke W. Dunbar, Attorney General of Colorado, and 

John P. Holloway, Assistant Attorney General, for 
appellees.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.
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DELLA ROCCA v. UNITED STATES.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SECOND CIRCUIT.

No. 1105. Decided April 29, 1968.

Certiorari granted; 388 F. 2d 525, vacated and remanded.

Jerome Lewis and Thomas R. Newman for petitioner. 
Solicitor General Griswold for the United States.

Per  Curiam .
The petition for a writ of certiorari is granted and the 

judgment is vacated. The case is remanded to the 
United States Court of Appeals for the Second Circuit 
for further consideration in light of Haynes v. United 
States, ante, p. 85, and Simmons v. United States, ante, 
p. 377.

ROADWAY EXPRESS, INC. v. DIRECTOR, 
DIVISION OF TAXATION.

APPEAL FROM THE SUPREME COURT OF NEW JERSEY.

No. 1225. Decided April 29, 1968.

50 N. J. 471, 236 A. 2d 577, appeal dismissed.

Nicholas Conover English for appellant.
Arthur J. Sills, Attorney General of New Jersey, and 

Elias Abelson and Jeffrey R. Lowe, Deputy Attorneys 
General, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

Mr . Justice  Harlan  and Mr . Justice  White  are of 
the opinion that probable jurisdiction should be noted 
and the case set for oral argument.
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SIMS v. COHEN, ACTING SECRETARY OF 
HEALTH, EDUCATION, AND WELFARE.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT.

No. 386, Mise. Decided April 29, 1968.

Certiorari granted; 378 F. 2d 70, reversed.

H. H. Gearinger for petitioner.
Solicitor General Marshall for respondent.
Israel Steingold for the American Trial Lawyers Asso-

ciation, as amicus curiae, in support of the petition.

Per  Curiam .
The motion for leave to proceed in jorma pauperis 

and the petition for a writ of certiorari are granted. 
The judgment is reversed. Hopkins v. Cohen, ante, p. 
530.

The  Chief  Justi ce  and Mr . Just ice  White  dissent 
for the reasons stated in the dissenting opinion of Mr . 
Just ice  White  in Hopkins v. Cohen, ante, p. 535.

Mr . Justice  Marsh all  took no part in the considera-
tion or decision of this case.
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PERMIAN BASIN AREA RATE CASES.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE TENTH CIRCUIT.

Argued December 5-7, 1967.—Decided May 1, 1968*

Following this Court’s decision in Phillips Petroleum Co. n . Wisconsin, 
347 U. S. 672, holding that independent producers are “natural 
gas compan[ies]” within the meaning of § 2 (6) of the Natural 
Gas Act, the Federal Power Commission (FPC) struggled under 
a heavy administrative burden in attempting to determine whether 
producers’ rates were just and reasonable under §§ 4 (a) and 5 (a) 
by examining each producer’s cost of service. In 1960 the FPC 
announced that it would begin a series of proceedings under § 5 (a) 
in which it would determine maximum producers’ rates for each 
major producing area. A Statement of General Policy was issued 
by the FPC, asserting its authority to determine and require 
application throughout a producing area of maximum rates for 
producers’ interstate sales, tentatively designating certain areas 
as producing units for rate regulation (three of which areas were 
consolidated for this proceeding), and providing two series of area 
guideline prices, for initial filings and for increased rates. This 
first area proceeding was initiated in 1960, and in 1965 the FPC 
issued its decision, devising for the Permian Basin area a rate 
structure with two area maximum prices, one for natural gas pro-
duced from gas wells and dedicated to interstate commerce after 
January 1, 1961, and the other, and lower, price for all other 
natural gas produced in the area. The FPC found that price

*No. 90, Continental Oil Co. et al. v. Federal Power Commission; 
No. 95, Superior Oil Co. v. Federal Power Commission; No. 98, New 
Mexico et al. v. Federal Power Commission; No. 99, Sun Oil Co. v. 
Federal Power Commission et al.; No. 100, California et al. v. Skelly 
Oil Co. et al.; No. 101, Hunt Oil Co. et al. v. Federal Power 
Commission; No. 102, Pacific Gas & Electric Co. et al. v. Skelly Oil 
Co. et al.; No. 105, Bass et al. v. Federal Power Commission; No. 
117, Federal Power Commission v. Skelly Oil Co. et al.; No. 181, 
City of Los Angeles v. Skelly Oil Co. et al.; No. 261, City and 
County of San Francisco v. Skelly Oil Co. et al.; No. 262, City of 
San Diego v. Skelly Oil Co. et al.; No. 266, Standard Oil Co. of 
Texas, a Division of Chevron Oil Co. v. Federal Power Commission; 
and No. 388, Mobil Oil Corp, et al. v. Federal Power Commission.
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could be an incentive for exploration and production of new gas-
well gas, while supplies of associated and dissolved gas and pre-
viously committed reserves of gas-well gas were relatively unre-
sponsive to price variations. The FPC did not use prevailing 
field prices in calculating rates, but utilized composite cost data 
from published sources and from producers’ cost questionnaires, 
establishing the national costs in 1960 of finding and producing 
gas-well gas, and, for all other gas, deriving the just and reason-
able rate from historical costs of gas-well gas produced in the 
Permian Basin in 1960, with a local and historical emphasis. The 
uncertainties of joint cost allocation made it difficult to compute 
the cost of gas produced in association with oil, but the FPC 
found that the costs of such gas were less than those incurred in 
producing flowing gas-well gas. Each maximum rate includes a 
return to the producer of 12% on average production investment 
based on the FPC’s two series of cost computations. A system 
of quality and Btu adjustments was provided for. The following 
rates were determined: 16.50 per Mcf (including state production 
taxes) in Texas, and 15.50 (excluding state production taxes) in 
New Mexico, for gas-well gas dedicated to interstate commerce 
after January 1, 1961; 14.50 per Mcf (including taxes) in Texas, 
and 13.50 per Mcf (excluding taxes) in New Mexico, for flowing 
gas, including oil-well gas and gas-well gas dedicated to interstate 
commerce before 1961; 90 per Mcf minimum for all gas of pipeline 
quality. The FPC declared that it would provide special relief 
in hardship cases; that small producers (annual national sales not 
above 10,000,000 Mcf) need not adjust prices for quality and Btu 
deficiencies; that it would require a moratorium until January 1, 
1968, for filing under § 4 (d) for prices above the applicable area 
maximum; that the use of indefinite escalation clauses to increase 
prevailing contract prices above the area maximum was thereafter 
prohibited; and that refunds were required of the difference be-
tween amounts collected by producers in periods subject to refund 
and the amounts permitted under the area rate. The Court of 
Appeals held that the FPC had authority to impose maximum 
area rates, sustained (but stayed enforcement of) the moratorium 
on § 4 (d) filings, approved the two-price system and the exemption 
for small producers, but concluded that the requirements of FPC 
v. Hope Natural Gas Co., 320 U. S. 591, were not satisfied. It 
held that the FPC had not properly calculated the financial con-
sequences of the quality and Btu adjustments, had not made 
essential findings as to aggregate revenue, and had not precisely 
indicated the circumstances in which individual producers could
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obtain relief from area rates. On rehearing, the court also held 
that refunds were permissible only if aggregate actual area rev-
enues exceeded aggregate permissible area revenues, and only to 
the amount of the excess, apportioned on “some equitable contract- 
by-contract basis.” Held:

1. A presumption of validity attaches to each exercise of the 
FPC’s expertise, and those who would overturn its judgment 
undertake “the heavy burden of making a convincing showing that 
it is invalid because it is unjust and unreasonable in its conse-
quences.” FPC v. Hope Natural Gas Co., supra, at 602. Pp. 
766-767.

2. The FPC has constitutional and statutory authority to adopt 
a system of area regulation and to impose supplementary require-
ments. Pp. 768-790.

(a) Area maximum rates, determined in conformity with the 
Natural Gas Act, and intended to balance investor and consumer 
interests, are constitutionally permissible. Pp. 769-770.

(b) In these circumstances the FPC’s broad guarantees of 
special relief were not inadequate or excessively imprecise. Pp. 
771-772.

(c) The FPC did not abuse its discretion by its refusal to 
stay, pro tanto, enforcement of the area rates pending dispositions 
of producers’ petitions for special relief. Pp. 773-774.

(d) Area regulation is consistent with the terms of the Act 
and is within the statutory authority granted the FPC to carry 
out its broad responsibilities. Pp. 774-777.

(e) The FPC may under §§ 5 and 16 of the Act impose a 
moratorium on the filing under § 4 (d) of proposed rates higher 
than those determined to be just and reasonable, and the relatively 
brief moratorium declared here did not exceed or abuse the FPC’s 
authority. Pp. 777-781.

(f) Under the authority of § 5 (a) the FPC permissibly 
restricted the application of indefinite escalation clauses. Pp. 
781-784.

(g) The problems and public functions of small producers 
differ sufficiently to permit their separate classification, and the 
exemptions created for them by the FPC comport with the terms 
and purposes of its statutory responsibilities. Pp. 784-787.

(h) The regulatory area designated in this first area pro-
ceeding was both convenient and familiar, and the FPC was not 
obliged under these circumstances to include among the disputed
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issues questions of the proper size and composition of the regula-
tory area. Pp. 787-789.

3. The rate structure devised for natural gas produced in the 
Permian Basin did not exceed the FPC’s authority; and the 
“heavy burden” of attacking the validity of that rate structure 
has not been satisfied. Pp. 790-813.

(a) The responsibilities of a reviewing court are to determine 
whether the FPC abused or exceeded its authority, whether each 
of the order’s essential elements is supported by substantial evi-
dence, and whether the order may reasonably be expected to 
maintain financial integrity, attract needed capital, and fairly 
compensate investors for risks they have assumed, while appro-
priately protecting relevant public interests, both existing and 
foreseeable. Pp. 791-792.

(b) While field prices may have some relevance to the calcu-
lation of just and reasonable rates, the FPC was not compelled, 
on this record, to adopt field prices as the basis of its computa-
tions of area rates. Pp. 792-795.

(c) The two-price rate structure, which is permissible under 
the Act, will provide a useful incentive to exploration and prevent 
excessive producer profits, and thus protect both present and 
future consumer interests. Pp. 795-799.

(d) The FPC may employ “any formula or combination of 
formulas” it wishes and is free “to make the pragmatic adjust-
ments which may be called for by particular circumstances,” as 
long as the consequences are not arbitrary or unreasonable. FPC 
v. Natural Gas Pipeline Co., 315 U. S. 575, 586. P. 800.

(e) In calculating cost data for the two maximum rates by 
selections of differing geographical bases and time periods the 
FPC did not abuse its authority, as its selections comported with 
the logic of its system of incentive pricing. Pp. 800-803.

(f) The FPC’s use of flowing gas-well gas cost data to calcu-
late the rate for old gas, disregarding the costs of gas produced 
in association with oil, was essentially pragmatic, and its judgment 
was warranted under the circumstances. Pp. 803-805.

(g) The computation of the rate base by determining an 
average net production investment to which the FPC applied a 
constant rate of return, was within the FPC’s discretion, and was 
not arbitrary or unreasonable. Pp. 805-806.

(h) The selection of 12% as the proper rate of return for 
gas of pipeline quality was supported by substantial evidence that
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the rate will be likely to “maintain financial integrity, to attract 
capital, and to compensate investors for the risks assumed.” Pp. 
806-808.

(i) It was not impermissible for the FPC to treat quality 
adjustments as a risk of production, and its promulgation of 
quality standards was accompanied by adequate findings as to their 
revenue consequences. Pp. 808-812.

4. The FPC’s rate structure has not here been shown to deny 
producers revenues consonant with just and reasonable rates. Pp. 
813-822.

(a) The FPC need not provide formal findings in absolute 
dollar amounts as to revenue and revenue requirements; it is 
enough if it proffers findings and conclusions sufficiently detailed 
to permit reasoned evaluation of the purposes and implications 
of its order. P. 814.

(b) The FPC permissibly discounted the producers’ reliance 
upon the relationship between gas reserves and production to 
establish the inadequacy of the rate structure. Pp. 816-818.

(c) The contention that since the area maximum rates were 
derived from average costs they cannot, without further adjust-
ment, provide aggregate revenue equal to the producers’ aggregate 
requirements has not been sustained. Pp. 818-821.

(d) The FPC’s authority to abrogate existing contract prices 
depends upon its conclusion that they “adversely affect the public 
interest,” and it properly applied that authority in setting a min-
imum area price of 90 per Mcf and in declining to apply it to 
prices less than the two area maximum rates. Pp. 820-821.

5. Since it has been almost eight years since these proceedings 
were commenced, and the remaining issues, which were not decided 
by the Court of Appeals, were briefed and argued at length in 
this Court, no useful purpose would be served by further pro-
ceedings in the Court of Appeals. Pp. 823-824.

6. The FPC’s orders requiring refunds of (1) amounts charged 
in excess of the applicable area rates for periods following the 
effective date of its order and (2) amounts collected in excess of 
area rates during previous periods in which producers’ prices were 
subject to refund under §4(e), were within its authority. It 
reasonably concluded that the adoption of a system of refunds 
conditioned on findings as to aggregate area revenues would prove 
inequitable to consumers and difficult to administer effectivelv. 
Pp. 825-828.

375 F. 2d 6 and 35, affirmed in part, reversed in part, and remanded.
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Morton L. Simons for the Public Service Commission of 
the State of New York; by J. David Mann, Jr., John E. 
Holtzinger, Jr., Bertram D. Moll, William T. Coleman, Jr., 
Robert W. Maris, C. William Cooper, Edward S. Kirby, 
James R. Lacey, Edwin F. Russell, Jr., Barbara M. 
Suchow, John W. Glendening, Jr., John S. Schmid and 
Dale A. Wright for the Associated Gas Distributors 
Group, and by Vincent P. McDevitt and Samuel Graff 
Miller for the Philadelphia Electric Co.

Mr . Justi ce  Harlan  delivered the opinion of the 
Court.

These cases stem from proceedings commenced in 1960 
by the Federal Power Commission under § 5 (a) of the 
Natural Gas Act,1 52 Stat. 823, 15 U. S. C. § 717d (a), to 
determine maximum just and reasonable rates for sales 
in interstate commerce 2 of natural gas produced in the

1 Section 5 (a) provides in pertinent part that “Whenever the 
Commission, after a hearing had upon its own motion or upon 
complaint of any State, municipality, State commission, or gas dis-
tributing company, shall find that any rate, charge, or classification 
demanded, observed, charged, or collected by any natural-gas com-
pany in connection with any transportation or sale of natural gas, 
subject to the jurisdiction of the Commission, or that any rule, 
regulation, practice, or contract affecting such rate, charge, or classi-
fication is unjust, unreasonable, unduly discriminatory, or preferen-
tial, the Commission shall determine the just and reasonable rate, 
charge, classification, rule, regulation, practice, or contract to be 
thereafter observed and in force, and shall fix the same by 
order . . . .”

2 Section 1 (b), 15 U. S. C. §717 (b), provides in part that the 
“provisions of this Chapter shall apply ... to the sale in inter-
state commerce of natural gas for resale for ultimate public con-
sumption for domestic, commercial, industrial, or any other 
use . . . .” We shall, for convenience, hereafter describe sales 
within the Commission’s regulatory authority as “jurisdictional” or 
“interstate” sales.
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Permian Basin.3 24 F. P. C. 1121. The Commission 
conducted extended hearings,4 and in 1965 issued a de-
cision that both prescribed such rates and provided 
various ancillary requirements. 34 F. P. C. 159 and 1068. 
On petitions for review, the Court of Appeals for the 
Tenth Circuit sustained in part and set aside in part the 
Commission’s orders. 375 F. 2d 6 and 35. Because these 
proceedings began a new era in the regulation of natural 
gas producers, we granted certiorari and consolidated the 
cases for briefing and extended oral argument. 387 U. S. 
902, 388 U. S. 906, 389 U. S. 817. For reasons that follow, 
we reverse in part and affirm in part the judgments of 
the Court of Appeals, and sustain in their entirety the 
Commission’s orders.

I.
The circumstances that led ultimately to these pro-

ceedings should first be recalled. The Commission’s 
authority to regulate interstate sales of natural gas is 
derived entirely from the Natural Gas Act of 1938. 52 
Stat. 821. The Act’s provisions do not specifically ex-
tend to producers or to wellhead sales of natural gas,5 and 
the Commission declined until 1954 to regulate sales by

3 The Permian Basin was defined by the Commission’s order com-
mencing these proceedings so as to include Texas Railroad Com-
mission Districts Nos. 7-C and 8, and the New Mexico counties 
of Lea, Eddy, and Chaves. Area Rate Proceeding No. AR61-1, 
24 F. P. C. 1121, 1125.

4 There were some 384 parties before the Commission, including 
336 gas producers. Hearings began on October 11, 1961, and closed 
on September 10, 1963. The final transcript included more than 
30,000 pages. The examiner’s decision was issued on September 17, 
1964. The Commission heard three days of oral argument, and 
issued its decision on August 5, 1965. A supplementary opinion 
denying applications for rehearing was issued on October 4, 1965.

5 Indeed, §1 (b), 15 U. S. C. §717 (b), provides in part that 
the "provisions of this Chapter . . . shall not apply to . . . the 
production or gathering of natural gas.”
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independent producers6 to interstate pipelines.7 Its 
efforts to regulate such sales began only after this Court 
held in 1954 that independent producers are “natural-gas 
compan[ies]” within the meaning of § 2 (6) of the Act. 
15 U. S. C. § 717a (6); Phillips Petroleum Co. v. Wiscon-
sin, 347 U. S. 672. The Commission has since labored 
with obvious difficulty to regulate a diverse and growing 
industry under the terms of an ill-suited statute.

The Commission initially sought to determine whether 
producers’ rates were just and reasonable within the 
meaning of §§ 4 (a)8 and 5 (a) by examination of each 
producer’s costs of service.9 Although this method has 
been widely employed in various rate-making situa-
tions,10 it ultimately proved inappropriate for the regula-
tion of independent producers. Producers of natural gas 
cannot usefully be classed as public utilities.11 They en-

6 Independent producers are those that do “not engage in the 
interstate transmission of gas from the producing fields to consumer 
markets and [are] not affiliated with any interstate natural-gas 
pipeline company.” Phillips Petroleum Co. v. Wisconsin, 347 U. S. 
672, 675.

7 This position was first adopted by the Commission in Columbian 
Fuel Corp., 2 F. P. C. 200. See also Billings Gas Co., 2 F. P. C. 
288; Fin-Ker Oil & Gas Production Co., 6 F. P. C. 92; Tennessee 
Gas & Transmission Co., 6 F. P. C. 98.

8Section 4 (a), 15 U. S. C. § 717c (a), provides that “All rates 
and charges made, demanded, or received by any natural-gas com-
pany for or in connection with the transportation or sale of natural 
gas subject to the jurisdiction of the Commission, and all rules and 
regulations affecting or pertaining to such rates or charges, shall be 
just and reasonable, and any such rate or charge that is not just and 
reasonable is hereby declared to be unlawful.”

9 See generally Phillips Petroleum Co., 24 F. P. C. 537, 542.
10 It has been observed that costs-of-service standards are “most 

generally accepted in the regulation of the levels of rates” charged 
by both publicly and privately owned utilities. J. Bonbright, Prin-
ciples of Public Utility Rates 67 (1961).

11 It has been said that “the primary, even though not the sole, 
distinguishing feature of a public utility enterprise is to be found
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joy no franchises or guaranteed areas of service. They 
are intensely competitive vendors of a wasting commodity 
they have acquired only by costly and often unrewarded 
search. Their unit costs may rise or decline with the 
vagaries of fortune. The value to the public of the 
services they perform is measured by the quantity and 
character of the natural gas they produce, and not 
by the resources they have expended in its search; the 
Commission and the consumer alike are concerned prin-
cipally with “what [the producer] gets out of the ground, 
not . . . what he puts into it . . . .” FPC n . Hope Nat-
ural Gas Co., 320 U. S. 591, 649 (separate opinion). The 
exploration for and the production of natural gas are 
thus “more erratic and irregular and unpredictable in 
relation to investment than any phase of any other utility 
business.” Id., at 647. Moreover, the number both 
of independent producers and of jurisdictional sales is 
large,12 and the administrative burdens placed upon the 
Commission by an individual company costs-of-service 
standard were therefore extremely heavy.13

in a technology of production and transmission which almost inev-
itably leads to a complete or partial monopoly of the market for 
the service.” Bonbright, supra, at 10. See also Sunray Oil Co. v. 
FPC, 364 U. S. 137, 160 (dissenting opinion).

12 The Commission in its second Phillips opinion stated that there 
were then 3,372 independent producers with rates on file; these 
producers had on file 11,091 rate schedules and 33,231 supplements 
to those schedules. There were, at the moment of the Commis-
sion’s opinion, 570 producers involved in 3,278 rate increase filings 
awaiting hearings and decisions. 24 F. P. C., at 545. See for listings 
by sales of natural gas producers, Federal Power Commission, Sales 
by Producers of Natural Gas to Natural Gas Pipeline Companies 
1963, 1 (1965).

13 The Commission stated in its second Phillips opinion that “if our 
present staff were immediately tripled, and if all new employees would 
be as competent as those we now have, we would not reach a current 
status in our independent producer rate work until 2043 A. D.—
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In consequence, the Commission’s regulation of pro-
ducers’ sales became increasingly laborious, until, in 1960, 
it was described as the “outstanding example in the 
federal government of the breakdown of the administra-
tive process.” 14 The Commission in 1960 acknowledged 
the gravity of its difficulties,15 and announced that it 
would commence a series of proceedings under § 5 (a) in 
which it would determine maximum producers’ rates 
for each of the major producing areas.16 One member 
of the Commission has subsequently described these 
efforts as “admittedly . . . experimental . . . .”17 These 
cases place in question the validity of the first such 
proceeding.18

The perimeter of this proceeding was drawn by the 
Commission in its second Phillips decision and in its 
Statement of General Policy No. 61-1. The Commission 
in Phillips asserted that it possesses statutory authority 
both to determine and to require the application through-

eighty-two and one half years from now.” 24 F. P. C., at 546. It 
added that if “the plan of rate regulation we here announce is 
not lawful,” it would follow that “as a practical matter, adequate 
regulation of producers appears to be impossible under existing 
law.” Id., at 547.

14 Landis, Report on Regulatory Agencies to the President-Elect, 
printed for use of the Senate Committee on the Judiciary, 86th 
Cong., 2d Sess., 54. Contrast Landis, Theoretical and Practical Con-
siderations with Reference to Price Regulation in Production and 
Transmission of Natural Gas, 13th Oil & Gas Inst. 401, 406 (1962).

15 Phillips Petroleum Co., supra, at 542-548.
16 Id., at 547; Statement of General Policy No. 61-1, 24 F. P. C. 

818.
17 Area Rate Proceeding (Hugoton-Anadarko Area) No. AR64-1, 

30 F. P. C. 1354, 1359 (dissenting opinion of Commissioner Ross).
18 We are informed that four other area proceedings are pending 

in various stages before the Commission. These, in combination 
with the present proceeding, reach some 90% of the sales of natural 
gas subject to the Commission’s jurisdiction. Brief for the Federal 
Power Commission 14-15.
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out a producing area of maximum rates for producers’ in-
terstate sales.19 It averred that the adoption of area 
maximum rates would appreciably reduce its administra-
tive difficulties, facilitate effective regulation, and ulti-
mately prove better suited to the characteristics of the 
natural gas industry. Each of these conclusions was re-
affirmed in the Commission’s opinion in these proceed-
ings.20 Its Statement of General Policy tentatively des-
ignated various geographical areas as producing units for 
purposes of rate regulation; in addition, the Commission 
there provided two series of area guideline prices,21 which 
were expected to help to determine “whether proposed 
initial rates should be certificated without a price condi-
tion and whether proposed rate changes should be ac-
cepted or suspended.” 22 The Commission consolidated 
three of the producing areas listed in the Statement of 
General Policy for purposes of this proceeding.

The rate structure devised by the Commission for the 
Permian Basin includes two area maximum prices. The 
Commission provided one area maximum price for nat-
ural gas produced from gas wells and dedicated to inter-

19 Phillips Petroleum Co., supra, at 548.
20 It is proper to note that certain of the Commission’s statements 

in Phillips concerning the difficulties of unit cost computations do 
not appear to have been entirely reaffirmed in its opinion in these 
proceedings. The two opinions are, however, broadly consistent, and 
the Commission is not, in any event, forbidden “to adapt [its] rules 
and practices to the Nation’s needs in a volatile, changing economy.” 
American Trucking v. A., T. & S. F. R. Co., 387 U. S. 397, 416.

21 The Statement provided separate guideline prices for initial fil-
ings and for increased rates. The Commission said merely that 
“prices in new contracts are, and in many cases by virtue of economic 
factors, must be higher than the prices contained in old contracts.” 
24 F. P. C., at 819. The guideline prices applicable to the producing 
areas subsequently included in these proceedings were in each case 
160 and 110 per Mcf, with the higher price for initial filings.

22 Statement of General Policy No. 61-1, supra, at 818.
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state commerce after January 1, 1961.23 It created a 
second, and lower, area maximum price for all other 
natural gas produced in the Permian Basin. The Com-
mission reasoned that it may employ price functionally, 
as a tool to encourage discovery and production of appro-
priate supplies of natural gas. It found that price could 
serve as a meaningful incentive to exploration and pro-
duction only for gas-well gas committed to interstate 
commerce since 1960; the supplies of associated and 
dissolved gas,24 and of previously committed reserves of 
gas-well gas, were, in contrast, found to be relatively 
unresponsive to variations in price. The Commission 
expected that its adoption of separate maximum prices 
would both provide a suitable incentive to exploration 
and prevent excessive producer profits.

23 The Commission defined gas-well gas as “gas from dry gas 
reservoirs and gas condensate reservoirs, and gas from gas-cap 
wells.” It added that gas-cap gas is “a special category of gas 
from an oil reservoir that can be produced free from the influence 
of oil production.” 34 F. P. C. 159, 189 and n. 23. Residue gas 
derived from new gas-well gas is also to be subject to higher 
maximum rate. See id., at 211.

24 Natural gas is variously classified, and certain of the descrip-
tive names that will be employed in this opinion should be briefly 
explained. Casinghead gas is “the common name for gas produced 
from oil wells in conjunction with the production of oil.” 34 
F. P. C., at 208. Residue gas is “the gas remaining after casing-
head gas or gas-well gas has been processed to remove liquids present 
in the raw gas stream in the form of vapor or droplets.” Id., 
at 210. Associated gas is “[f]ree natural gas in immediate con-
tact, but not in solution, with crude oil in the field or reservoir.” 
American Gas Association, 1966 Gas Facts 246 (1966). Dissolved 
gas is that “in solution with crude oil in the reservoir.” Ibid. 
Oil-well gas encompasses associated, dissolved, and casinghead gas, 
together with residue derived from casinghead gas. In addition, 
we shall adopt the Commission’s usage, and on occasion describe 
gas subject to the lower maximum rate as “old” or “flowing” gas. 
34 F. P. C., at 212, n. 31.
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The Commission declined to calculate area rates from 
prevailing field prices. Instead, it derived the maximum 
just and reasonable rate for new gas-well gas from com-
posite cost data, obtained from published sources and 
from producers through a series of cost questionnaires. 
This information was intended in combination to estab-
lish the national costs in 1960 of finding and producing 
gas-well gas; it was understood not to reflect any varia-
tions in cost peculiar either to the Permian Basin or to 
periods prior to 1960. The maximum just and reason-
able rate for all other gas was derived chiefly from the 
historical costs of gas-well gas produced in the Permian 
Basin in 1960; the emphasis was here entirely local and 
historical. The Commission believed that the uncertain-
ties of joint cost allocation made it difficult to compute 
accurately the cost of gas produced in association with 
oil.25 It held, however, that the costs of such gas could 
not be greater, and must surely be smaller, than those 
incurred in the production of flowing gas-well gas. In 
addition, the Commission stated that the exigencies of 
administration demanded the smallest possible number 
of separate area rates.

Each of the area maximum rates adopted for the 
Permian Basin includes a return to the producer of 12% 
on average production investment, calculated from the 

25 Joint costs “are incurred when products cannot be separately 
produced . . . ” M. Adelman, The Supply and Price of Natural 
Gas 25 (1962). Compare the following: “Products are 'truly joint’ 
if they must be produced together and in constant proportions. 
Truly joint costs are variable costs. They vary (as a total) with 
the output of the entire set (fixed combination) of joint products.” 
F. Machlup, The Economics of Sellers’ Competition 21 (1952). 
And see Bonbright, supra, at 354-357. It appears to be conceded 
that even gas-well gas has costs jointly, as well as in common, with 
petroleum, but the Commission evidently, and permissibly, believed 
that the difficulties of allocation connected with gas-well gas were 
relatively uncomplicated. See 34 F. P. C., at 214-215, 339.
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Commission’s two series of cost computations. The 
Commission assumed for this purpose that production 
commences one year after investment, that gas wells 
deplete uniformly, and that they are totally depleted in 
20 years. The rate of return was selected after study 
of the returns recently permitted to interstate pipelines, 
but, in addition, was intended to take fully into account 
the greater financial risks of exploration and production. 
The Commission recognized that producers are hostages 
to good fortune; they must expect that their programs 
of exploration will frequently prove unsuccessful, or that 
only gas of substandard quality will be found.

The allowances included in the return for the uncer-
tainties of exploration were, however, paralleled by a 
system of quality and Btu adjustments.26 The Commis-
sion held that gas of less than pipeline quality must be 
sold at reduced prices, and it provided for this purpose 
a system of quality standards. The price reduction 
appropriate in each sale is to be measured by the cost of 
the processing necessary to raise the gas to pipeline 
quality; these costs are to be determined by agreement 
between the parties to the sale, subject to review and 
approval by the Commission. The Commission ulti-
mately indicated that it would accept any agreement 
which reflects “a good faith effort to approximate the 
processing costs involved . . . 34 F. P. C. 1068, 1071.
In addition, the Commission prescribed that gas with a 
Btu content of less than 1,000 per cubic foot must be sold 
at a price proportionately lower than the applicable area 
maximum, and that gas with a Btu content greater than 
1,050 per cubic foot may be sold at a price proportion-
ately higher than the area maximum. The Commission 
acknowledged that the aggregate revenue consequences

26 A Btu, or British thermal unit, is the amount of heat required 
to raise the temperature of one pound of water one degree Fahren-
heit under stated conditions of pressure and temperature.
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of these adjustments could not be precisely calculated, 
although its opinion denying applications for rehearing 
provided estimates of the average price reductions that 
would be necessary. Id., at 1073.

The Commission derived from these calculations the 
following rates for the Permian Basin.27 Gas-well gas, 
including its residue, and gas-cap gas, dedicated to inter-
state commerce after January 1, 1961, may be sold at 
16.50 per Mcf (including state production taxes) in 
Texas, and 15.50 (excluding state production taxes) in 
New Mexico.28 Flowing gas, including oil-well gas and 
gas-well gas dedicated to interstate commerce before 
January 1, 1961, may be sold at 14.50 per Mcf (including 
taxes) in Texas, and 13.50 per Mcf (excluding taxes) in 
New Mexico. Further, the Commission created a min-
imum just and reasonable rate of 90 per Mcf for all gas 
of pipeline quality sold under its jurisdiction within the 
Permian Basin. It found that existing contracts that 
included lower rates would “adversely affect the public 
interest.” FPC v. Sierra Pacific Power Co., 350 U. S. 
348, 355. The Commission permitted producers to file 
under § 4 (d), 15 U. S. C. § 717c (d),29 for the area min-

27 Tabular summaries of the cost components from which the 
distributors and the producers derived recommended rates for new 
gas-well gas may be found in the examiner’s opinion. 34 F. P. C., 
at 343. Based on allowances for production investment costs, return, 
exploratory costs, royalty and production taxes, and other factors, 
the producers recommended a rate of 23.240 per Mcf; the dis-
tributors derived from the same factors a rate of 15.390 per Mcf. 
See also id., at 357. Similar tables summarizing the Commission’s 
findings were included in its opinion. Id., at 192, 220.

28 The Commission excluded New Mexico state production taxes 
because they are not uniform throughout the three counties. See 
the Commission’s opinion denying applications for rehearing, 34 
F. P. C., at 1074.

29 Section 4(d), 15 U. S. C. § 717c (d), provides in part that 
“[u]nless the Commission otherwise orders, no change shall be made 
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imum rate despite existing contractual limitations, and 
without the consent of the purchaser.

The Commission acknowledged that area maximum 
rates derived from composite cost data might in indi-
vidual cases produce hardship, and declared that it 
would, in such cases, provide special relief. It empha-
sized that exceptions to the area rates would not be 
readily or frequently permitted, but declined to indicate 
in detail in what circumstances relief would be given.

This rate structure is supplemented by a series of 
ancillary requirements. First, the Commission provided 
various special exemptions for producers whose annual 
jurisdictional sales throughout the United States do not 
exceed 10,000,000 Mcf. The prices in sales by these rel-
atively small producers need not be adjusted for quality 
and Btu deficiencies. Moreover, the Commission by 
separate order commenced a rule-making proceeding to 
reduce the small producers’ reporting and filing obliga-
tions under § § 4 and 7,15 U. S. C. §§ 717c, f. 34 F. P. C. 
434.

Second, the Commission imposed a moratorium until 
January 1, 1968, upon filings under § 4 (d) for prices in 
excess of the applicable area maximum rate. The Com-
mission concluded that such a moratorium was imperative 
if the administrative benefits of an area proceeding were 
to be preserved. Further, it permanently prohibited the 
use of indefinite escalation clauses to increase prevailing 
contract prices above the applicable area maximum rate.30

by any natural-gas company in any such rate, charge, classification, 
or service, or in any rule, regulation, or contract relating thereto, 
except after thirty days’ notice to the Commission and to the public.”

30 The restricted contract provisions include most-favored-nation, 
spiral escalation and redetermination clauses. See Pure Oil Co., 
25 F. P. C. 383, 388, n. 3. They were said by the examiner to 
“cause price increases ... to occur without reference to the cir-
cumstances or economics . . . .” 34 F. P. C., at 373 (initial decision 
of the presiding examiner).
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Finally, the Commission announced that, by further 
order, it would require refunds of the difference between 
amounts that individual producers had actually collected 
in periods subject to refund, and the amounts that would 
have been permissible under the applicable area rate, 
including any necessary quality adjustments.31 Small 
producers, although obliged to make refunds, are not 
required to take into account price reductions for quality 
deficiencies, unless they wish to take advantage of up-
ward adjustments in price because of high Btu content. 
The Commission rejected the examiner’s conclusion that 
refunds were appropriate only if the aggregate area rev-
enue actually collected exceeds the aggregate area rev-
enue permissible under the applicable area rates. It 
held that such a formula would prove both inequitable 
to purchasers and difficult for the Commission to admin-
ister effectively.

On petitions for review, the Court of Appeals for the 
Tenth Circuit held that the Commission had authority 
under the Natural Gas Act to impose maximum area 
rates upon producers’ jurisdictional sales. It sustained, 
but stayed enforcement of, the Commission’s moratorium 
upon filings under § 4 (d) in excess of the applicable area 
maximum rate. It approved both the Commission’s two- 
price system and its exemptions for small producers. 
Nonetheless, the court concluded that the Commission 
failed to satisfy the requirements devised by this Court 
in FPC v. Hope Natural Gas Co., supra. It held that 
the Commission had not properly calculated the financial 
consequences of the quality and Btu adjustments, had 
not made essential findings as to aggregate revenue, and

31 Many of the refund obligations in question here stem from the 
consolidation of proceedings conducted in connection with filings 
for rate increases under § 4 (d). For purposes of these filings and of 
the attendant refund obligations, these proceedings were conducted 
under § 4 (e). Area Rate Proceeding No. AR61-1, 24 F. P. C. 1121.
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had not indicated with appropriate precision the cir-
cumstances in which relief from the area rates may be 
obtained by individual producers. 375 F. 2d 6. On re-
hearing, the court also held that the Commission’s treat-
ment of refunds was erroneous; it concluded that refunds 
were permissible only if aggregate actual area revenues 
have exceeded aggregate permissible area revenues, and 
only to the amount of the excess, apportioned on “some 
equitable contract-by-contract basis.” The Court of 
Appeals ordered the cases remanded to the Commission 
for further proceedings consistent with its opinions. 375 
F. 2d 35.

II.
The parties before this Court have together elected to 

place in question virtually every detail of the Commis-
sion’s lengthy proceedings.32 It must be said at the 
outset that, in assessing these disparate contentions, this 
Court’s authority is essentially narrow and circumscribed.

32 The various parties before the Court have taken quite disparate 
positions. The distributing companies, with the exception of amici, 
and the public authorities, with the exceptions of the States of 
Texas and New Mexico, have all supported the Commission’s orders 
in their entirety. They urge that “consumers . . . have waited 
long enough,” and assert that “no good purpose can be served by 
further proceedings.” See Joint Brief for the City of San Diego 
and the City and County of San Francisco 24. Certain of the pro-
ducers support the judgment below; others challenge the validity of 
portions of the Commission’s orders that were sustained below. We 
have, nonetheless, frequently not indicated which of the parties join, 
and which oppose, various contentions. This does not suggest that 
we do not recognize differences in position; we want merely to 
simplify, so far as possible, an already lengthy opinion.

One further comment is pertinent. The organization and presen-
tation of issues is, of course, a matter for the judgment of counsel. 
Nonetheless, it is proper to remark that the effectiveness and 
clarity with which issues are presented in cases of this complexity 
might be significantly increased if even greater efforts were made 
to focus and consolidate argumentation on behalf of parties with 
essentially similar views.
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Section 19 (b) of the Natural Gas Act provides without 
qualification that the “finding of the Commission as to 
the facts, if supported by substantial evidence, shall be 
conclusive.” More important, we have heretofore em-
phasized that Congress has entrusted the regulation of 
the natural gas industry to the informed judgment of 
the Commission, and not to the preferences of reviewing 
courts. A presumption of validity therefore attaches 
to each exercise of the Commission’s expertise, and those 
who would overturn the Commission’s judgment under-
take “the heavy burden of making a convincing showing 
that it is invalid because it is unjust and unreasonable 
in its consequences.” FPC v. Hope Natural Gas Co., 
supra, at 602. We are not obliged to examine each detail 
of the Commission’s decision; if the “total effect of the 
rate order cannot be said to be unjust and unreasonable, 
judicial inquiry under the Act is at an end.” Ibid.

Moreover, this Court has often acknowledged that the 
Commission is not required by the Constitution or the 
Natural Gas Act to adopt as just and reasonable any 
particular rate level; rather, courts are without authority 
to set aside any rate selected by the Commission which 
is within a “zone of reasonableness.” FPC v. Natural 
Gas Pipeline Co., 315 U. S. 575, 585. No other rule 
would be consonant with the broad responsibilities given 
to the Commission by Congress; it must be free, within 
the limitations imposed by pertinent constitutional and 
statutory commands, to devise methods of regulation 
capable of equitably reconciling diverse and conflicting 
interests. It is on these premises that we proceed to 
assess the Commission’s orders.

III.
The issues in controversy may conveniently be divided 

into four categories. In the first are questions of the 
Commission’s statutory and constitutional authority to
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employ area regulation and to impose various ancillary 
requirements. In the second are questions of the validity 
of the rate structure adopted by the Commission for 
natural gas produced in the Permian Basin. The third 
includes questions of the accuracy of the cost and 
other data from which the Commission derived the two 
area maximum prices. In the fourth are questions of 
the validity of the refund obligations imposed by the 
Commission.

We turn first to questions of the Commission’s con-
stitutional and statutory authority to adopt a system 
of area regulation and to impose various supplemen-
tary requirements. The most fundamental of these is 
whether the Commission may, consistently with the Con-
stitution and the Natural Gas Act, regulate producers’ 
interstate sales by the prescription of maximum area 
rates, rather than by proceedings conducted on an indi-
vidual producer basis. This question was left unan-
swered in Wisconsin v. FPC, 373 U. S. 294.33 Its solution 
requires consideration of a series of interrelated problems.

It is plain that the Constitution does not forbid the 
imposition, in appropriate circumstances, of maximum 
prices upon commercial and other activities. A legisla-
tive power to create price ceilings has, in “countries 
where the common law prevails,” been “customary from 
time immemorial . . . .” Munn n . Illinois, 94 U. S, 
113, 133. Its exercise has regularly been approved by 
this Court. See, e. g., Tagg Bros. v. United States, 280

33 The opinion of the Court stated simply that “[w]e recognize 
the unusual difficulties inherent in regulating the price of a com-
modity such as natural gas. We respect the Commission’s con-
sidered judgment, backed by sound and persuasive reasoning, that 
the individual company cost-of-service method is not a feasible or 
suitable one for regulating the rates of independent producers. We 
share the Commission’s hopes that the area approach may prove to 
be the ultimate solution.” 373 U. S., at 310 (note omitted).
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U. S. 420; Bowles v. Willingham, 321 U. S. 503. No 
more does the Constitution prohibit the determination of 
rates through group or class proceedings. This Court 
has repeatedly recognized that legislatures and admin-
istrative agencies may calculate rates for a regulated 
class without first evaluating the separate financial posi-
tion of each member of the class; it has been thought 
to be sufficient if the agency has before it representative 
evidence, ample in quantity to measure with appropriate 
precision the financial and other requirements of the 
pertinent parties. See Tagg Bros. v. United States, 
supra; Acker v. United States, 298 U. S. 426; United 
States n . Corrick, 298 U. S. 435. Compare New England 
Divisions Case, 261 U. S. 184, 196-199; United States v. 
Abilene & S. R. Co., 265 U. S. 274, 290-291; New York 
v. United States, 331 U. S. 284; Chicago & N. W. R. Co. 
v. A., T. Ac S. F. R. Co., 387 U. S. 326, 341.

No constitutional objection arises from the imposition 
of maximum prices merely because “high cost operators 
may be more seriously affected . . . than others,” Bowles 
v. Willingham, supra, at 518, or because the value of 
regulated property is reduced as a consequence of regu-
lation. FPC v. Hope Natural Gas Co., supra, at 601. 
Regulation may, consistently with the Constitution, limit 
stringently the return recovered on investment, for in-
vestors’ interests provide only one of the variables in the 
constitutional calculus of reasonableness. Covington & 
Lexington Turnpike Co. v. Sandford, 164 U. S. 578, 596.

It is, however, plain that the “power to regulate is 
not a power to destroy,” Stone v. Farmers' Loan Ac Trust 
Co., 116 U. S. 307, 331; Covington Ac Lexington Turn-
pike Co. n . Sandford, supra, at 593; and that maximum 
rates must be calculated for a regulated class in conform-
ity with the pertinent constitutional limitations. Price 
control is “unconstitutional ... if arbitrary, discrim-
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inatory, or demonstrably irrelevant to the policy the 
legislature is free to adopt . . . .” Nebbia v. New York, 
291 U. S. 502, 539. Nonetheless, the just and reasonable 
standard of the Natural Gas Act “coincides” with the 
applicable constitutional standards, FPC v. Natural Gas 
Pipeline Co., supra, at 586, and any rate selected by the 
Commission from the broad zone of reasonableness per-
mitted by the Act cannot properly be attacked as confis-
catory. Accordingly, there can be no constitutional ob-
jection if the Commission, in its calculation of rates, takes 
fully into account the various interests which Congress 
has required it to reconcile. We do not suggest that 
maximum rates computed for a group or geographical 
area can never be confiscatory; we hold only that any 
such rates, determined in conformity with the Natural 
Gas Act, and intended to “baiane [e] . . . the investor and 
the consumer interests,” are constitutionally permissible. 
FPC v. Hope Natural Gas Co., supra, at 603.

One additional constitutional consideration remains. 
The producers have urged, and certain of this Court’s 
decisions might be understood to have suggested, that 
if maximum rates are jointly determined for a group or 
area, the members of the regulated class must, under 
the Constitution, be proffered opportunities either to 
withdraw from the regulated activity or to seek special 
relief from the group rates.34 We need not determine 
whether this is in every situation constitutionally im-
perative, for such arrangements have here been pro-
vided by the Commission, and we cannot now hold them 
inadequate.

The Commission declared that a producer should be 
permitted “appropriate relief” if it establishes that its 
“out-of-pocket expenses in connection with the opera-
tion of a particular well” exceed its revenue from the

34 Compare Bowles v. Willingham, supra, at 517.
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well under the applicable area price. 34 F. P. C., at 226. 
It did not indicate which operating expenses would be 
pertinent for these calculations.35 The Commission ac-
knowledged that there might be other circumstances in 
which relief should be given, but declined to enumerate 
them. It emphasized, however, that a producer’s inabil-
ity to recover either its unsuccessful exploration costs or 
the full 12% return on its production investment would 
not, without more, warrant relief. It announced that in 
many situations it would authorize abandonment under 
§ 7 (b), 15 U. S. C. § 717f (b),36 rather than an exception 
to the area maximum price. Finally, the Commission 
held that the burden would be upon the producer to 
establish the propriety of an exception, and that it there-
fore would not stay enforcement of the area rates pending 
disposition of individual petitions for special relief.

The Court of Appeals held that these arrangements 
were inadequate. It found the Commission’s description 
of its intentions vague. The court would require the 
Commission to provide “guidelines which if followed by 
an aggrieved producer will permit it to be heard promptly 
and to have a stay of the general rate order until its claim 
for exemption is decided.” 375 F. 2d, at 30. We cannot 
agree. It would doubtless be desirable if the Commission

35 The Court of Appeals remarked that “[o]ut-of-pocket expenses 
are not defined and we do not know what they include.” 375 F. 
2d, at 30. It is certainly true that the Commission proffered no 
definition, but we cannot regard this as a fatal omission.

36 Section 7(b), 15 U. S. C. § 717f (b), provides that “[n]o 
natural-gas company shall abandon all or any portion of its facilities 
subject to the jurisdiction of the Commission, or any service ren-
dered by means of such facilities, without the permission and ap-
proval of the Commission first had and obtained, after due hearing, 
and a finding by the Commission that the available supply of natu-
ral gas is depleted to the extent that the continuance of service is 
unwarranted, or that the present or future public convenience or 
necessity permit such abandonment.”
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provided, as quickly as may be prudent, a more precise 
summary of its conditions for special relief, but it was not 
obliged to delay area regulation until such guidelines 
could be properly drawn. The Commission quite reason-
ably believed that the terms of any exceptional relief 
should be developed as its experience with area regulation 
lengthens. Moreover, area regulation of producer prices 
is avowedly still experimental in its terms and uncertain 
in its ultimate consequences; it is entirely possible that 
the Commission may later find that its area rate struc-
ture for the Permian Basin requires significant modifi-
cation.37 We cannot now hold that, in these circum-
stances, the Commission’s broad guarantees of special 
relief were inadequate or excessively imprecise.

Nor is there reason now to suppose that petitions for 
relief will not be expeditiously evaluated; for the Com-
mission has given assurance that they will be “disposed of 
as promptly as possible.” 38 If it subsequently appears 
that the Commission’s provisions for special relief are 
for any reason impermissibly dilatory, this question may 
then be reconsidered.

Furthermore, it is pertinent that the Commission may 
supplement its provisions for special relief by permitting 
abandonment of unprofitable activities. The producers

37 Indeed, Commissioner Ross has already urged that the Com-
mission modify its area proceedings so as to reflect the essentially 
national character of the relevant issues. Area Rate Proceeding 
(Hugoton-Anadarko Area) No. ARô^-l, 30 F. P. C. 1354, 1359— 
1362 (dissenting opinion). Moreover, we note the “essential amalga-
mation” of the Hugoton-Anadarko and Texas Gulf Coast area 
proceedings before the Commission, where “identical issues were 
heard on a joint record.” 1 Joint Initial Staff Brief in Area Rate 
Proceedings Nos. AR64-1 and AR64-2, 1. Finally, we must em-
phasize that we understand the present proceeding to be merely 
the first of many steps toward a more expeditious and effective 
system of regulation.

38 34 F. P. C., at 227.
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urge that this source of relief must be disregarded, since 
it is entirely conditional upon the Commission’s assent. 
It is enough for present purposes that the Commission 
has in other circumstances allowed abandonment,39 and 
that it has indicated that it will, in appropriate cases, 
authorize it here. Indeed, the Commission has already 
acknowledged that only in “exceptional situations” would 
the abandonment of unprofitable facilities prove detri-
mental to consumers, and thus impermissible under § 7 (b). 
34 F. P. C., at 226.

Finally, we cannot agree that the Commission abused 
its discretion by its refusal to stay, pro tanto, enforce-
ment of the area rates pending disposition of producers’ 
petitions for special relief. The Court of Appeals would 
evidently require the Commission automatically to issue 
such a stay each time a producer seeks relief. This is 
plainly inconsistent with the established rule that a party 
is not ordinarily granted a stay of an administrative order 
without an appropriate showing of irreparable injury. 
See, e. g., Virginia Petroleum Jobbers Assn. v. FPC, 259 
F. 2d 921, 925. Moreover, the issuance of a stay of an 
administrative order pending disposition by the Com-
mission of a motion to “modify or set aside, in whole 
or in part” the order is a matter committed by the Nat-
ural Gas Act to the Commission’s discretion. §§19 (a), 
(c), 15 U. S. C. §§ 717r (a), (c). We have no reason now 
to believe that it would in all cases prove an abuse of dis-
cretion for the Commission to deny a stay of the area 
rate order. There might be many situations in which a 
stay would be inappropriate; at a minimum, the Com-
mission is entitled to give careful consideration to the 
substantiality of the claim for relief, and to the conse-
quences of any delay in the full administration of the 
area rate structure. We therefore decline to bind the 
Commission to any inflexible obligation ; we shall assume

39 See, e. g., Transcontinental Gas Pipe Line Corp., 34 F. P. C. 584.
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that it will, in situations in which stays prove appro-
priate, properly exercise its statutory authority.

For the reasons indicated, we find no constitutional 
infirmity in the Commission’s adoption of an area max-
imum rate system for the Permian Basin.

We consider next the claims that the Commission has 
exceeded the authority given it by the Natural Gas Act. 
The first and most important of these questions is 
whether, despite the absence of any constitutional defi-
ciency, area regulation is inconsistent with the terms 
of the Act. The producers that seek reversal of the 
judgments below offer three principal contentions on this 
question. First, they emphasize that the Act uniformly 
employs the singular to describe those subject to its 
requirements; § 4 (a), for example, provides that rates 
received by “any natural-gas company” must be just 
and reasonable. It is urged that the draftsman’s choice 
of number indicates that each producer’s rates must be 
individually computed from evidence of its own finan-
cial position. We cannot infer so much from so little; 
we see no more in the draftsman’s choice of phrase than 
that the Act’s obligations are imposed severally upon 
each producer.

Reliance is next placed upon one sentence in the 
Report of the House Committee on Interstate and For-
eign Commerce, which in 1937 recommended passage of 
the Natural Gas Act. The Committee remarked that 
the “bill provides for regulation along recognized and 
more or less standardized lines.” H. R. Rep. No. 709, 
75th Cong., 1st Sess., 3. It added that the bill’s pro-
visions included nothing “novel.” Ibid. We find these 
statements entirely inconclusive, particularly since, as the 
Committee doubtless was aware, regulation by group or 
class was a recognized administrative method even in 
1937. Compare Tagg Bros. v. United States, supra; New
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England Divisions Case, supra. See also H. R. Rep. No. 
77, 67th Cong., 1st Sess., 10-11; H. R. Rep. No. 456, 66th 
Cong., 1st Sess., 29-30.

Finally, the producers urge that two opinions of this 
Court establish the inconsistency of area regulation 
with the Natural Gas Act. It is asserted that the 
failure of a majority of the Court to adopt the reason-
ing of Mr. Justice Jackson’s separate opinion in FPC 
v. Hope Natural Gas Co., supra, impliedly rejected the 
system of regulation now selected by the Commission. 
We find this without force. The Court in Hope empha-
sized that we may not impose methods of regulation 
upon the discretion of the Commission; for purposes 
of judicial review, the validity of a rate order is deter-
mined by “the result reached not the method employed.” 
320 U. S., at 602; see also FPC v. Natural Gas Pipeline 
Co., supra, at 586. The Court there did not reject area 
regulation; it repudiated instead the suggestion that 
courts may properly require the Commission to employ 
any particular regulatory formula or combination of 
formulae.

The producers next rely upon a dictum in the opinion 
of the Court in Bowles v. Willingham, supra. The Court 
remarked that “under other price-fixing statutes such as 
the Natural Gas Act of 1938 . . . Congress has provided 
for the fixing of rates which are just and reasonable in 
their application to particular persons or companies.” 
321 U. S., at 517. The dictum is imprecise, but even 
if it were not, we could not agree that it can now be 
controlling. The construction of the Natural Gas Act 
was not even obliquely at issue in Bowles, and this Court 
does not decide important questions of law by cursory 
dicta inserted in unrelated cases. Whatever the dictum’s 
meaning, we do not regard it as decisive here. Compare 
Wisconsin v. FPC, 373 U. S. 294, 310.
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There are, moreover, other factors that indicate per-
suasively that the Natural Gas Act should be under-
stood to permit area regulation. The Act was intended 
to create, through the exercise of the national power 
over interstate commerce, “an agency for regulating the 
wholesale distribution to public service companies of 
natural gas moving interstate”; Illinois Gas Co. v. Public 
Service Co., 314 U. S. 498, 506; it was for this purpose 
expected to “balancfe] . . . the investor and the consumer 
interests.” FPC v. Hope Natural Gas Co., supra, at 
603. This Court has repeatedly held that the width 
of administrative authority must be measured in part 
by the purposes for which it was conferred; see, e. g., 
Piedmont & Northern R. Co. v. Comm’n, 286 U. S. 299; 
Phelps Dodge Corp. v. Labor Board, 313 U. S. 177, 193- 
194; National Broadcasting Co. v. United States, 319 
U. S. 190; American Trucking Assns. v. United States, 
344 U. S. 298, 311. Surely the Commission’s broad re-
sponsibilities therefore demand a generous construction 
of its statutory authority.40

Such a construction is consistent with the view of 
administrative rate making uniformly taken by this 
Court. The Court has said that the “legislative dis-
cretion implied in the rate making power necessarily 
extends to the entire legislative process, embracing the 
method used in reaching the legislative determination 
as well as that determination itself.” Los Angeles Gas 
Co. v. Railroad Comm’n, 289 U. S. 287, 304. And see 
San Diego Land & Town Co. v. Jasper, 189 U. S. 439, 
446. It follows that rate-making agencies are not bound

40 We obtain additional assistance from §16; it provides that 
the Commission “shall have power to perform any and all acts, 
and to prescribe . . . such orders, rules, and regulations as it may 
find necessary or appropriate to carry out the provisions of this” 
Act. 15 U. S. C. § 717o.
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to the service of any single regulatory formula; they are 
permitted, unless their statutory authority otherwise 
plainly indicates, “to make the pragmatic adjustments 
which may be called for by particular circumstances.” 
FPC n . Natural Gas Pipeline Co., supra, at 586.

We are unwilling, in the circumstances now presented, 
to depart from these principles. The Commission has 
asserted, and the history of producer regulation has con-
firmed, that the ultimate achievement of the Commis-
sion’s regulatory purposes may easily depend upon the 
contrivance of more expeditious administrative methods. 
The Commission believes that the elements of such 
methods may be found in area proceedings. “[ Consid-
erations of feasibility and practicality are certainly ger-
mane” to the issues before us. Bowles v. Willingham, 
supra, at 517. We cannot, in these circumstances, con-
clude that Congress has given authority inadequate to 
achieve with reasonable effectiveness the purposes for 
which it has acted.

We must now consider whether the Commission ex-
ceeded its statutory authority by the promulgation of 
various supplementary requirements. The first of these 
is its imposition of a moratorium until January 1, 1968, 
upon filings under § 4 (d) for prices in excess of the 
applicable area maximum rate. Although the period for 
which the moratorium was to be effective has expired, the 
order is not without continuing effect. The Court of 
Appeals stayed enforcement of the moratorium until 
final disposition of the petitions for review, and a num-
ber of rate increases have therefore become effective sub-
ject to invalidation and refund if the moratorium order 
is now upheld. See Brief for the Federal Power Com-
mission 69, n. 44.

The validity of the moratorium order turns principally 
upon construction of §§ 4 and 5 of the Act. Section
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4 (d)41 provides that no modification in existing rate 
schedules may be made by a natural gas company except 
after 30 days’ notice to the Commission. When the Com-
mission receives such notice, it is permitted by §4(e),42 
upon complaint or on its own motion, to suspend the pro-
posed rate schedule for a period not to exceed five months. 
The Commission is to employ the period of suspension to 
conduct hearings upon the lawfulness of the proposed 
rates. If at the end of the suspension period appropriate 
orders have not been issued, the proposed rate schedule 
becomes effective, subject only to a refund obligation. 
In contrast, § 5 (a)43 permits the Commission, upon com-
plaint from a public agency or a gas distributing com-
pany, or on its own motion, to conduct proceedings to 
determine whether existing rates are just and reasonable, 
and to prescribe rates “to be thereafter observed and in

41 Section 4 (d) is set out at n. 29, supra.
42 Section 4(e), 15 U. S. C. §717c(e), provides in part that 

“[w]henever any such new schedule is filed the Commission shall 
have authority, either upon complaint ... or upon its own initia-
tive ... to enter upon a hearing concerning the lawfulness of such 
rate, charge, classification, or service; and, pending such hearing 
and the decision thereon, the Commission . . . may suspend the 
operation of such schedule and defer the use of such rate . . . but 
not for a longer period than five months beyond the time when it 
would otherwise go into effect; and after full hearings, either com-
pleted before or after the rate, charge, classification, or service 
goes into effect, the Commission may make such orders with refer-
ence thereto as would be proper in a proceeding initiated after it 
had become effective. If the proceeding has not been concluded and 
an order made at the expiration of the suspension period . . . the 
proposed change of rate . . . shall go into effect. Where increased 
rates or charges are thus made effective, the Commission may, by 
order, require the natural-gas company to furnish a bond . . . and, 
upon completion of the hearing and decision, to» order such natural-
gas company to refund, with interest, the portion of such increased 
rates or charges by its decision found not justified.”

43 See n. 1, supra.
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force . . . .” These investigatory powers are not con-
ditional upon the filing by a natural gas company of any 
proposed change in existing rates.

Certain of the producers urge that § § 4 and 5 must in 
combination be understood to preclude moratoria upon 
filings under § 4 (d). They assert that the period of 
effectiveness of a rate determination under § 5 (a) is 
limited by § 4 (e); they reason that § 4 (d) creates an 
unrestricted right to file rate changes, and that such 
changes may, under § 4 (e), be suspended for a period 
no longer than five months. If this construction were 
accepted, it would follow that area proceedings would 
terminate in rate limitations that could be disregarded 
by producers five months after their promulgation. The 
result, as the Commission observed, would be that “the 
conclusion of one area proceeding would only signal the 
beginning of the next, and just and reasonable rates for 
consumers would always be one area proceeding away.” 
34 F. P. C., at 228.

We cannot construe the Commission’s statutory au-
thority so restrictively. Nothing in § 5 (a) imposes 
limitations of time upon the effectiveness of rate deter-
minations issued under it; rather, the section provides 
that rates held to be just and reasonable are “to be there-
after observed . . . Moreover, this Court has already 
declined to find in § 4 (d) or § 4 (e) an “invincible right 
to raise prices subject only to a six-month delay and re-
fund liability.” United Gas v. Callery Properties, 382 
U. S. 223, 232 (opinion concurring in part and dissenting 
in part). Section 4 (d) merely requires notice to the 
Commission as a condition of any modification of existing 
rates; it provides that a “change cannot be made with-
out the proper notice to the Commission; it does not say 
under what circumstances a change can be made.” 
United Gas Co. v. Mobile Gas Corp., 350 U. S. 332, 339. 
(Emphasis in original.) Nor does § 4 (e) restrict the
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Commission’s authority under § 5 (a); it permits the 
Commission to preserve an existing situation pending 
consideration of a proposed change in rates, and there-
after to issue an order retroactively forbidding the 
change; but the “scope and purpose of the Commission’s 
review [under § 5 (a)] remain the same . . . .” Id., at 
341.

The deficiencies of the producers’ construction of § § 4 
and 5 are illustrated by United Gas v. Callery Properties, 
supra. The Court held in Callery that permanent cer-
tifications issued under § 7 may be conditioned, even 
upon remand, by a moratorium upon filings under 
§ 4 (d) for rates in excess of a specified ceiling. At 
issue were conditions imposed under § 7 (e) prior to 
the determination of just and reasonable rates; but 
nothing in the pertinent statutory provisions suggests 
that the Commission’s authority under § 5 (a) is more 
narrow. Indeed, if the producers’ construction of § § 4 
and 5 were adopted, we should be forced to the un-
comfortable result that filings under § 4 (d) may be 
precluded by the Commission’s relatively summary de-
termination of a provisional in-line price, but not by 
its formal adjudication, after full deliberation, of a 
just and reasonable price. The consequences of such 
a construction would, as the Commission observed, be 
the enervation of § 5 and the effective destruction of 
area regulation. We are, in the absence of compelling 
evidence that such was Congress’ intention, unwilling 
to prohibit administrative action imperative for the 
achievement of an agency’s ultimate purposes. We have 
found no such evidence here, and therefore hold that the 
Commission may under §§ 5 and 16 restrict filings under 
§ 4 (d) of proposed rates higher than those determined 
by the Commission to be just and reasonable.

The question remains whether the imposition by the 
Commission of a moratorium until January 1, 1968, was
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a permissible exercise of this authority. The Commis-
sion found that in 1960 the costs of gas production had 
recently been, and would foreseeably remain, “remark-
ably steady”;44 it reasoned that in these circumstances 
a moratorium of 2% years, subject to “modification of 
its original decision after appropriate proceedings held 
in that docket,” 45 would both facilitate orderly admin-
istration and satisfactorily assure the protection of pro-
ducers’ rights. Individual producers would not have 
been prevented by the moratorium from seeking relief 
from the maximum area rates; relief would have been 
possible both through the Commission’s provisions for 
special exemptions and through motions for modifica-
tion or termination of the moratorium. This is not a 
case in which the Commission has sought to bind pro-
ducers, without recourse and in the face of changing 
circumstances, to an unchanging rate structure.

We cannot, given the apparent stability of produc-
tion costs, the Commission’s relative inexperience with 
area regulation, and the administrative burdens of con-
current area proceedings, hold that this arrangement 
was impermissible. We need not attempt to prescribe 
the limitations of the Commission’s authority under 
§§ 5 and 16 to impose moratoria upon § 4 (d) filings; 
in particular, we intimate no views on the propriety of 
moratoria created in circumstances of changing costs. 
These and other difficult issues may more properly await 
both clarification of the Commission’s intentions and 
the necessities of the particular circumstances. We hold 
only that this relatively brief moratorium did not, in the 
circumstances here presented, exceed or abuse the Com-
mission’s authority.

A collateral issue of statutory authority must be 
considered. The Commission supplemented its mora-

44 34 F. P. C., at 228.
45 Id., at 230.
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torium by prohibiting price increases that exceed the 
area maximum rates, if the increases are the products 
of certain varieties of contractual price escalation 
clauses. Unlike the more general moratorium upon fil-
ings under §4(d), this proscription is without limit 
of time. The Commission’s order is applicable to the 
most-favored-nation, spiral escalation, and redetermina-
tion clauses46 that in 1961 it entirely forbade in con-
tracts executed on or after April 3, 1961;47 the addi-
tional limitation provided here by the Commission was 
intended to restrict the use of clauses included in con-
tracts executed before the date of effectiveness of the 
Commission’s earlier orders. The Commission reasoned, 
as had the examiner, that to permit producers to breach 
the area maximum rates by implementation of such 
clauses would not be “in accordance with the principles 
upon which a rate structure should be based.” 34 
F. P. C., at 236.

Indefinite escalation clauses “cause price increases . . . 
to occur without reference to the circumstances or eco-
nomics of the particular operation, but solely because

46 The Commission has elsewhere provided brief definitions of the 
pertinent types of clauses. See generally Pure Oil Co., 25 F. P. C. 
383. Two-party most-favored-nation clauses are those “activated 
by higher prices paid to any other supplier by the same purchaser.” 
Three-party most-favored-nation clauses are “activated by higher 
prices paid to any other supplier by any purchaser.” Spiral escala-
tion clauses provide “that in the event the price which the buyer 
receives for the gas is increased, the price concurrently paid by the 
buyer to the supplier under the contract shall be increased in pro-
portion to the buyer’s increase.” Redetermination clauses provide 
“that the price currently paid under the contract shall be subject 
to upward adjustment at certain specified times to reflect the aver-
age of the highest prices then paid by buyers to other suppliers for 
gas delivered under substantially similar terms and conditions.” 
Id., at 388, n. 3.

47 Order No. 232, 25 F. P. C. 379. This was subsequently modi-
fied by Order No. 242, 27 F. P. C. 339. See 18 CFR § 154.93.
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of what happens under another contract.” 34 F. P. C., 
at 373. There is substantial evidence48 that in design 
and function they are “incompatible with the public 
interest . . . Order No. 232, 25 F. P. C. 379, 380. 
Indeed, this Court has already entirely sustained the 
Commission’s 1962 order. FPC v. Texaco, 377 U. S. 33.

The producers do not suggest that the Commission 
and Court were there mistaken; they urge instead that 
the Commission has acted inconsistently with its deci-
sion in Pure Oil Co., 25 F. P. C. 383, and that it has 
wrongly invalidated existing contracts. The Commis-
sion declined in Pure OU to declare unenforceable esca-
lation clauses included in previously executed contracts. 
It reasoned that since the contracts lacked severability 
provisions, to strike the escalation clauses would, under 
“familiar principles of law,” destroy the contracts; it 
feared that this would prove “many times” more preju-
dicial to the public interest than would the escalation 
clauses. Id., at 388-389. The producers assert that the 
Commission has now committed the error that it avoided 
in Pure Oil. The Commission rejoins that it has not 
stricken the escalation clauses; it has merely limited 
their application to prices no higher than the area max-
imum rates. Alternatively, the Commission avers that 
even if the contracts have been frustrated, neither the 
public nor the producers can suffer, since producers’ prices 
may be as high as, but not higher than, the area 
maximum.

We think that the Commission did not exceed or abuse 
its authority. Section 5 (a) provides without qualifica-

48 The Commission stated in its Order No. 242 that indefinite 
escalation clauses “have created a significant portion of the adminis-
trative burdens under which this Commission is laboring,” and that 
they produce a “flood of almost simultaneous filings” that “bear 
no apparent relationship to the economic requirements of the pro-
ducers who file them.” 27 F. P. C. 339, 340. See also 5 Joint 
Appendix 1858-1859.
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tion or exception that the Commission may determine 
whether “any rule, regulation, practice, or contract 
affecting . . . [any] rate ... is unjust, unreasonable, 
unduly discriminatory, or preferential . . . , ” and pre-
scribe the “rule, regulation, practice, or contract to be 
thereafter observed . . . .” Although the Natural Gas 
Act is premised upon a continuing system of private 
contracting, United Gas Co. v. Mobile Gas Corp., supra, 
the Commission has plenary authority to limit or to 
proscribe contractual arrangements that contravene the 
relevant public interests. Compare FPC v. Sierra Pa-
cific Power Co., 350 U. S. 348. Nor may its order 
properly be set aside merely because the Commission 
has on an earlier occasion reached another result; admin-
istrative authorities must be permitted, consistently with 
the obligations of due process, to adapt their rules and 
policies to the demands of changing circumstances. 
Compare American Trucking v. A., T. & S. F. R. Co., 
387 U. S. 397, 416. See 2 K. Davis, Administrative 
Law Treatise § 18.09, at 610 (1958). We need not, 
for present purposes, calculate what collateral conse-
quences, if any, the Commission’s order may have for 
the terms or validity of the contracts it reaches; we 
hold only that the Commission has here permissibly re-
stricted the application of indefinite escalation clauses.

The next supplementary order to be considered is the 
Commission’s creation of various exemptions for the 
smaller producers. The difficulties of the smaller pro-
ducers differ only in emphasis from those of the larger 
independent producers and the integrated producer-dis-
tributors; but these differences are not without relevant 
importance.49 Although the resources of the small pro-

49 The Commission defined a small producer as one “selling 
jurisdictionally less than 10,000,000 Mcf annually on a nationwide 
basis.” 34 F. P. C., at 235. See further the testimony of producer 
witness Abel, 1 Joint Appendix 339-342. This would include some 
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ducers are ordinarily more limited, their activities are 
characteristically financially more hazardous.50 It ap-
pears that they drill a disproportionately large number 
of exploratory wells, and that these are frequently in 
areas in which relatively little exploration has previously 
occurred.51 Their contribution to the search for new gas 
reserves is therefore significant, but it is made at cor-
respondingly greater financial risks and at higher unit 
costs. The record before the Commission included evi-
dence that, for this and other reasons, small producers 
have regularly suffered higher percentages of dry wells, 
and higher average costs per Mcf of production.52 At 
the same time, the Commission found that small pro-
ducers are the source of only a minor share of the total 
national gas production, and that the prices they have

250 of the filing producers in the Permian Basin, leaving some 
40 large producers. Under this definition, there are some 2,000 small 
producers in the United States, and 75 large producers. 34 F. P. C., 
at 235. See also Federal Power Commission, Sales by Producers 
of Natural Gas to Natural Gas Pipeline Companies 1963, 1-6 (1965).

50 The examiner observed that the “basic difference between the 
small and the large producer is that the risks of the business are 
materially different for each.” 34 F. P. C., at 360. Compare 
1 Joint Appendix 318-319, 328-332.

51 These questions were discussed at length in testimony before 
the examiner on behalf of the Texas Independent Producers and 
Royalty Owners Association, and others. See generally 5 Joint 
Appendix 1655-1714, 1773-1787; 1 id., at 224-232, 255. And see 
Supplement to Joint Appendix 3s-6s.

52 The examiner stated that small producers had “relatively larger 
dry hole expenses, a smaller proportion of geological and geophysical 
expenses, and a smaller proportion of lease acquisition expendi-
tures”; he added that they had relatively larger depletion, deprecia-
tion, and amortization expenses. 34 F. P. C., at 361. The examiner 
also found that the “ratios of income available for income taxes, 
cash dividends, and working capital to net investment were 7.8, 
2.5, and 7.4 for the large producers, small producers and for the 
weighted average.” Ibid. See also testimony at 3 Joint Appendix 
1114-1116.
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received have followed closely those obtained by the 
larger producers.53

The Commission reasoned that, in these circumstances, 
carefully selected special arrangements for small pro-
ducers would not improperly increase consumer prices. 
Moreover, it concluded that such exemptions might use-
fully both streamline the administrative process and 
strengthen the small producers’ financial position.54 The 
Commission provided two forms of special relief: first, 
it released small producers from the requirement that 
quality adjustments be made in price; 55 and second, it 
commenced a rule-making proceeding intended to relieve 
them from various filing and reporting obligations. See 
34 F. P. C. 434. The Commission asserted that the con-
sequences for consumer prices of the first would be de 
minimis; it expected that the second would measurably 
reduce the small producers’ regulatory expenses.56

53 The Commission found that they provide only about 15% 
of the total supply of natural gas moving in interstate commerce, 
and that “they usually cannot obtain more for their gas than the 
regulated price we fix for the major producers.” 34 F. P. C., at 234. 
And see id., at 363. On the other hand, the Commission noted 
that in specific situations the small producers might have a very 
important portion of the relevant market. Id., at 235. The 
examiner indicated that “[f]ewer than 50” large producers sell 
87% of the gas sold from the Permian Basin under the Commission’s 
jurisdiction. Id., at 361.

54 It should be noted that the small producers did not at first wish 
any special exemptions; they evidently feared that any such exemp-
tions might cause the Commission to ignore their difficulties, and 
ultimately perhaps to permit them to be priced out of the industry. 
These discussions may be traced at 5 Joint Appendix 1692-1714.

55 Correspondingly, the small producers need not take quality 
adjustments into account for purposes of refunds, unless they wish 
to take advantage of upward price adjustments because of high 
Btu content. 34 F. P. C., at 233.

56 It is pertinent that the Commission estimated regulatory ex-
penses, for purposes of the calculation of area maximum rates, at 
0.140 per Mcf. The Commission stated that “no participant dis- 
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We conclude that these arrangements did not exceed 
the Commission’s statutory authority. We recognize 
that the language of §§ 5 and 7 is without exception or 
qualification, but it must also be noted that the Com-
mission is empowered, for purposes of its rules and 
regulations, to “classify persons and matters within its 
jurisdiction and prescribe different requirements for dif-
ferent classes of persons or matters.” § 16, 15 U. S. C. 
§ 717o. The problems and public functions of the small 
producers differ sufficiently to permit their separate 
classification, and the exemptions created by the Com-
mission for them are fully consistent with the terms and 
purposes of its statutory responsibilities. It is not with-
out relevance that this Court has previously expressed 
the belief that similar arrangements would ameliorate 
the Commission’s administrative difficulties. See FPC v. 
Hunt, 376 U. S. 515, 527.

Finally, we consider one additional question. Certain 
of the producers have urged that, having adopted a 
system of area regulation, the Commission improperly 
designated the Permian Basin as a regulatory area. It 
is contended that the Commission failed to provide 
appropriate opportunities for briefing and argument on 
questions of the size and composition of the area. We 
must, before considering the rate structure devised for 
the Permian Basin by the Commission, examine this 
contention.

The Commission’s designation of the Permian Basin 
as a regulatory area stemmed from its Statement of 
General Policy, issued September 28, 1960. 24 F. P. C.

putes its inclusion . . . " 34 F. P. C., at 197. In contrast, it 
has been estimated that the total costs to producers of the Com-
mission’s regulation are some 1.164$ per Mcf. Of this total, 0.039$ 
are said to arise from administration, 0.809$ from delay, and 0.316$ 
from contingencies. See Gerwig, Natural Gas Production: A Study 
of Costs of Regulation, 5 J. Law & Econ. 69, 85, 86, 88.
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818. The Commission there announced its intention 
to regulate producers’ interstate sales through the im-
position of maximum area prices; it provided, for this 
purpose, a provisional system of guideline prices for 
the principal producing areas. The Commission averred 
that these areas, although “not necessarily in complete 
accord with geographical and economic factors,” are 
“convenient and well known.” Id., at 819. It declared 
that, as “experience and changing factors” require, it was 
prepared to alter the areas to eliminate any inequities. 
Ibid.

On December 23, 1960, the Commission ordered the 
institution of this proceeding, for which it merged three 
of the producing areas separately listed by the State-
ment of General Policy. 24 F. P. C. 1121. It un-
equivocally announced that “no useful purpose would 
be served at this time by delaying the discharge of our 
primary responsibility ... by entertaining issues . . . 
that the areas we have delineated . . . might be in-
appropriate for ratemaking purposes.” Id., at 1122. It 
appears that no hearings were conducted, and no evidence 
taken, on the propriety of the areas thus designated by 
the Commission for inclusion in this proceeding.

We do not doubt that significant economic con-
sequences may, in certain situations, result from the 
definition of boundaries among regulatory areas. The 
calculation of average costs might, for example, be in-
fluenced by the inclusion or omission of a given group of 
producers; and the loss or retention of a price differen-
tial between regulatory areas might prove decisive to 
the success of marginal producers. Nonetheless, we 
hold that the Commission did not abuse its statutory 
authority by its refusal to complicate still further its 
first area proceeding by inclusion of issues relating to 
the proper size and composition of the regulatory area.
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It must first be emphasized that the regulatory area 
designated by the Commission was evidently both con-
venient and familiar. There is no evidence before us, 
and the producers have not alleged, that the Permian 
Basin, as it was defined by the Commission, does not 
fit either with prevailing industry practice or with other 
programs of state or federal regulation.57 Moreover, 
the Commission was already confronted by an extraor-
dinary variety of difficult issues of first impression; it 
quite reasonably preferred to simplify, so far as possible, 
its proceedings. Finally, it is not amiss to note that 
the Commission evidently has more recently permitted 
consideration of similar questions in area proceedings. 
Compare Area Rate Proceeding {Hugoton-Anadarko 
Area), 31 F. P. C. 888, 891. We assume that, con-
sistent with this practice and with the terms of its 
Statement of General Policy, the Commission now 
would, upon an adequate request, permit interested 
parties to offer evidence and argument on the propriety 
of modification of the Permian Basin regulatory area. 
We hold only that the Commission was not obliged, in 
the circumstances of this case, to include among the 
disputed issues questions of the proper size and compo-
sition of the regulatory area.

We therefore conclude that the Commission did not, 
in these proceedings, violate pertinent constitutional 
limitations, and that its adoption of a system of area

57 It is pertinent that much of the cost and other data upon 
which the Commission relied reflected national, and not area or 
local, circumstances. Further, the Commission found that pro-
duction costs in the Permian Basin did not “vary sufficiently from 
the national average to warrant a different treatment . . . .” 34 
F. P. C., at 191. Moreover, no party offered a comprehensive cost 
study premised on a larger Permian Basin, although certain informa-
tion relevant to adjacent areas was presented. See 1 Joint Appendix 
37-41; 6 id., at 15e. But see 1 id., at 242-244.
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price regulation, supplemented by provisions for a mora-
torium upon certain price increases and for exceptions 
for smaller producers, did not abuse or exceed its 
authority. We accordingly turn to various questions 
that have been raised respecting the propriety of the rate 
structure devised by the Commission for the Permian 
Basin.

IV.
It is important first to delineate the criteria by which 

we shall assess the Commission’s rate structure.58 We 
must reiterate that the breadth and complexity of the 
Commission’s responsibilities demand that it be given 
every reasonable opportunity to formulate methods of 
regulation appropriate for the solution of its intensely 
practical difficulties. This Court has therefore repeat-
edly stated that the Commission’s orders may not be over-
turned if they produce “no arbitrary result.” FPC v. 
Natural Gas Pipeline Co., supra, at 586; FPC v. Hope 
Natural Gas Co., supra, at 602. Although neither law 
nor economics has yet devised generally accepted stand-
ards for the evaluation of rate-making orders,59 it must, 
nonetheless, be obvious that reviewing courts will require 
criteria more discriminating than justice and arbitrariness 
if they are sensibly to appraise the Commission’s orders. 
The Court in Hope found appropriate criteria by in-
quiring whether “the return to the equity owner [is]

58 The rate structure is summarized above, at 759-764.
59 Economists have frequently proved more candid about these dif-

ficulties. Social welfare and public interest standards have been 
described as “almost unique in the extreme vagueness of [their] 
ultimate verbal norm.” Bonbright, supra, at 27. Similarly, it is 
said that no writer “whose views on public utility rates command 
respect purports to find a single yardstick by sole reference to which 
rates that are reasonable or socially desirable can be distinguished 
from rates that are unreasonable or adverse to the public interest.” 
Id., at 67. But compare National Broadcasting Co. v. United States, 
319 U. S. 190, 216.
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commensurate with returns on investments in other 
enterprises having corresponding risks,” and whether the 
return was “sufficient to assure confidence in the finan-
cial integrity of the enterprise, so as to maintain its 
credit and to attract capital.” Id., at 603. And com-
pare S. W. Tel. Co. v. Public Serv. Comm., 262 U. S. 
276, 290-292 (dissenting opinion). But see Edgerton, 
Value of the Service as a Factor in Rate Making, 32 
Harv. L. Rev. 516. These criteria, suitably modified to 
reflect the special circumstances of area regulation, re-
main pertinent, but they scarcely exhaust the relevant 
considerations.

The Commission cannot confine its inquiries either 
to the computation of costs of service or to conjectures 
about the prospective responses of the capital market; 
it is instead obliged at each step of its regulatory proc-
ess to assess the requirements of the broad public inter-
ests entrusted to its protection by Congress. Accordingly, 
the “end result” 60 of the Commission’s orders must be 
measured as much by the success with which they pro-
tect those interests as by the effectiveness with which 
they “maintain . . . credit and . . . attract capital.”

It follows that the responsibilities of a reviewing court 
are essentially three. First, it must determine whether 
the Commission’s order, viewed in light of the relevant 
facts and of the Commission’s broad regulatory duties, 
abused or exceeded its authority. Second, the court

60 This phrase was taken by the Court of Appeals as the substance 
of the opinion of the Court in FPC v. Hope Natural Gas Co., supra. 
The court contrasted unfavorably the Commission’s assertion that it 
had found a “fair relationship” between the consumer interests and 
the producers’ costs. See 34 F. P. C., at 1074; 375 F. 2d, at 34. 
We are unable to find in the verbal differences between these two 
phrases any objection to the Commission’s orders. The Commis-
sion’s exercise of its regulatory authority must be assessed in light 
of its purposes and consequences, and not by references to isolated 
phrases from previous cases.
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must examine the manner in which the Commission has 
employed the methods of regulation which it has itself 
selected, and must decide whether each of the order’s 
essential elements is supported by substantial evidence. 
Third, the court must determine whether the order may 
reasonably be expected to maintain financial integrity, 
attract necessary capital, and fairly compensate investors 
for the risks they have assumed, and yet provide appro-
priate protection to the relevant public interests, both 
existing and foreseeable. The court’s responsibility is 
not to supplant the Commission’s balance of these inter-
ests with one more nearly to its liking, but instead to 
assure itself that the Commission has given reasoned 
consideration to each of the pertinent factors. Judicial 
review of the Commission’s orders will therefore function 
accurately and efficaciously only if the Commission indi-
cates fully and carefully the methods by which, and the 
purposes for which, it has chosen to act, as well as its 
assessment of the consequences of its orders for the char-
acter and future development of the industry. We are, 
in addition, obliged at this juncture to give weight to the 
unusual difficulties of this first area proceeding; we must, 
however, emphasize that this weight must significantly 
lessen as the Commission’s experience with area regu-
lation lengthens. We shall examine the various issues 
presented by the rate structure in light of these inter-
related criteria.

The first issue is whether the Commission properly 
rejected the producers’ contention that area rates should 
be derived from field, or contract, prices. The producers 
have urged that prevailing contract prices provide an 
accurate index of aggregate revenue requirements, and 
that they are an appropriate mechanism for the pro-
tection of consumer interests. The record before the 
Commission, however, supports its conclusion that com-
petition cannot be expected to reduce field prices in the
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Permian Basin to the “lowest possible reasonable rate 
consistent with the maintenance of adequate service in 
the public interest.” Atlantic Rfg. Co. v. Public Service 
Comm’n, 360 U. S. 378, 388.

The field price of natural gas produced in the Permian 
Basin has in recent years steadily and significantly 
increased.61 These increases are in part the products 
of a relatively inelastic supply and steeply rising demand; 
but they are also symptomatic of the deficiencies of the 
market mechanism in the Permian Basin. Producers’ 
contracts have in the past characteristically included in-
definite escalation clauses. These clauses, in combina-
tion with the price leadership of a few large producers,62 
and with the inability or unwillingness of interstate pipe-
lines to bargain vigorously for reduced prices,63 have

61 The Commission found that the 2.80 per Mcf paid as an 
average price in 1947 had risen to 9.00 in 1954, and to 13.80 in 
1960. In 1960, El Paso, the dominant pipeline company in the 
Basin, renegotiated its contracts and offered prices ranging from 
13.50 to 170 per Mcf. 34 F. P. C., at 182. The examiner pointed 
out that between 1947 and 1960, the average price paid nationally 
by pipelines trebled, from 4.950 to 15.610 per Mfc. Id., at 312. 
And see 2 Joint Appendix 423—432.

62 It appears that five producers were responsible in 1960 for 
more than one-half of all the natural gas sold from the Basin under 
the Commission’s regulation. Fifteen producers accounted for al-
most three-fourths of the sales. See Memorandum of the Texas 
Independent Producers and Royalty Owners Association, 5 Joint 
Appendix 1775, 1780. See also Analysis of Independent Producer 
Rate Schedules, 6 Joint Appendix 275e-293e. These questions are 
very usefully discussed by distributor witness Kahn at 2 Joint 
Appendix 410-432. He notes the significance of “a sharply rising 
demand operating on a sluggishly responding supply,” id., at 423, 
but also emphasizes the importance of the escalation clauses and of 
various market imperfections.

63 The Commission stated that “the entire history of pipeline 
purchasing activity, since the end of the El Paso monopoly in the 
Permian Basin, has been characterized by the overriding needs of 
the pipelines to contract for the large blocks of uncommitted re-
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created circumstances in which price increases uncon-
nected with changes in cost may readily be obtained. 
These market imperfections, operative despite an “essen-
tially monopsonistic environment,” 64 have accentuated 
the consequences of inelastic supply and sharply rising 
demand. Once an increase has been obtained by the 
larger producers, the escalation clauses have guaranteed 
similar increases to others.65 In contrast, consumers 
have been left without effective protection against stead-
ily rising prices. Their alternative sources of energy are 
in practice few, and the demand for natural gas, par-
ticularly in California, is therefore relatively unresponsive 
to price increases.66 The consumer is thus obliged to rely

serves essential to maintain their competitive position in developing 
markets . . . and their inability to accomplish this objective except 
at ever increasing prices.” 34 F. P. C., at 182. It is noteworthy 
that, despite the obvious importance of these proceedings, the pipe-
line companies did not take an active part here, in the Court of 
Appeals or before the Commission. See also 2 Joint Appendix 
423-432. But see 4 id., at 1384-1388.

64 The phrase is Commissioner O’Connor’s. 34 F. P. C., at 252 
(opinion concurring and dissenting on limited issue). It is proper 
to note that he would have made much wider use of field prices for 
the calculation of the area rates. Monopsony is the term used 
to describe a situation in which the relevant market for a factor 
of production is dominated by a single purchaser. See J. Robinson, 
The Economics of Imperfect Competition 215 (1933). The relevant 
market here is that for uncommitted reserves. See 2 Joint Appendix 
410. Finally, for a general examination of the usefulness of the 
competitive model for regulation, see Bonbright, supra, at 106-108.

65 It should be observed that the significance of the escalation 
clauses will presumably be diminished by the Commission’s series of 
orders restricting their use.

66 Some 85% of the gas sold in interstate commerce from the 
Permian Basin is ultimately consumed in California. 34 F. P. C., 
at 174, 312. The demand for natural gas among residential and 
commercial consumers, once they have purchased the necessary 
equipment, is relatively inelastic. Id., at 313. The demand among 
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upon the Commission to provide “a complete, permanent 
and effective bond of protection from excessive rates and 
charges.” Atlantic Rfg. Co. v. Public Service Common, 
supra, at 388.

We do not now hold, and the Commission has not 
suggested,67 that field prices are without relevance to the 
Commission’s calculation of just and reasonable rates 
under § 5 (a). The records in subsequent area proceed-
ings may more clearly establish that the market mech-
anism will adequately protect consumer interests.68 We 
hold only that, on this record, the Commission was not 
compelled to adopt field prices as the basis of its com-
putations of area rates.

We next examine the Commission’s decision to create 
two maximum area rates for the Permian Basin. Under 
the Commission’s rate structure, the applicable maximum 
price for a producer’s sale is determined both by the 
moment at which the gas was first dedicated to the inter-
state market, and by the method by which the gas was 
produced. It follows that two producers, simultaneously

industrial consumers is more responsive to price, but restrictions in 
California on the use of various industrial fuels have left industrial 
demand less responsive to price there than in other parts of the 
country. Id., at 313-314.

67 Indeed, the Commission explicitly stated that “[w]e recognize 
that the history of negotiated prices in the area is an important 
element to be considered in reaching our decision.” 34 F. P. C., 
at 181.

68 We note that economists have sometimes concluded that the 
market mechanism works satisfactorily in the natural gas industry. 
“There is ... no question but that the field price of gas in the 
United States is competitively determined.” Adelman, supra, at 39. 
See also E. Neuner, The Natural Gas Industry 125-134, 238-290 
(1960). In contrast, Professor Kahn said of oil and gas that “few 
other industries in our entire economy ... are so insulated . . . 
from the normal forces of the market.” 2 Joint Appendix 607. But 
see 1 id., at 217-218, 280-281. And see R. Hooley, Financing the 
Natural Gas Industry 5-25 (1961).
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offering gas of identical quality and Btu content, may be 
confronted by different maximum prices.

The premises of this arrangement are two. First, the 
Commission evidently believed that price should be em-
ployed functionally, as a tool to encourage the production 
of appropriate supplies of natural gas. A price is thus 
just and reasonable within the meaning of §§ 4 (a) and 
5 (a) not merely because it is “somebody’s idea of return 
on a ‘rate base,’ ”69 but because it results in satisfactory 
programs of exploration, development and production.

Second, the Commission concluded that price could 
usefully serve as an incentive to exploration and produc-
tion only if it were computed according to the method 
by which gas is produced. Natural gas produced jointly 
with oil is necessarily a relatively unimportant by-
product. The value of oil-well gas is on average only 
one-seventeenth that of the oil with which it is pro-
duced. See 34 F. P. C., at 322. It cannot be separately 
sought or independently produced; its production is 
effectively restricted by state regulations intended to 
encourage the conservation of oil. Accordingly, the sup-
ply of oil-well gas is, as the examiner observed, “almost 
perfectly inelastic.” Id., at 323.

On the other hand, gas-well gas is produced independ-
ently of oil, and of state restrictions on oil production. 
More important, the Commission found that a separate 
search can now be conducted for gas reservoirs; cumu-
lative drilling experience permits at least the larger 
producers to direct their programs of exploration and 
development to the search for gas.70 The supply of gas-

69 Colorado Interstate Co. v. FPC, 324 U. S. 581, 612 (concurring 
opinion).

70 The examiner found that the larger producers could now pre-
dict with high accuracy whether drilling in a particular area would 
be likely to produce associated or unassociated gas. 34 F. P. C., 
at 325-329. This appears primarily to be the consequence of 
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well gas is therefore relatively elastic, and its price can 
meaningfully be employed by the Commission to en-
courage exploration and production. The Commission 
reasoned that a higher maximum rate for gas-well gas 
dedicated to interstate commerce after the approximate 
moment at which a separate search became widely pos-
sible would provide an effective incentive.71 Corre-
spondingly, the Commission adopted a relatively low 
price for all other natural gas produced in the Permian 
Basin, since price could not serve as an incentive, and 
since any price above average historical costs, plus an 
appropriate return, would merely confer windfalls.

We find no objection under the Natural Gas Act to this 
dual arrangement. We have emphasized that courts are 
without authority to set aside any rate adopted by the 
Commission which is within a “zone of reasonableness.” 
FPC v. Natural Gas Pipeline Co., supra, at 585. The 
Commission may, within this zone, employ price func-
tionally in order to achieve relevant regulatory purposes; 
it may, in particular, take fully into account the probable 
consequences of a given price level for future programs 
of exploration and production. Nothing in the purposes 
or history of the Act forbids the Commission to require 
different prices for different sales, even if the distinctions 
are unrelated to quality, if these arrangements are “neces-
sary or appropriate to carry out the provisions of this 
Act.” § 16, 15 U. S. C. § 717o. We hold that the stat-

accumulated experience, and not of any improvement in technology. 
See also 2 Joint Appendix 558, 581; 1 id., at 56, 307-308. Useful 
statistical evidence of predictability may be found in producer testi-
mony. See 3 id., at 952-955, 963, 965-967, 1079-1080. And see 7 
id., at 572e-575e. It should be noted that the Commission’s staff 
denied that gas could be separately sought. 3 id., at 933-934.

71 Estimates of the moment at which directional search became 
possible varied; one witness testified that Phillips regarded Janu-
ary 1, 1959, as an appropriate date of calculation. 1 Joint Appendix 
56.
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utory “just and reasonable” standard permits the Com-
mission to require differences in price for simultaneous 
sales of gas of identical quality, if it has permissibly found 
that such differences will effectively serve the regulatory 
purposes contemplated by Congress.

The Commission’s responsibilities include the protec-
tion of future, as well as present, consumer interests. 
It has here found, on the basis of substantial evidence, 
that a two-price rate structure will both provide a useful 
incentive to exploration and prevent excessive producer 
profits. In these circumstances, there is no objection 
under the Natural Gas Act to the price differentials 
required by the Commission.

The symmetry of the Commission’s incentive program 
is, however, marred. The Commission held in 1965 that 
the higher maximum rate should be applicable to gas-
well gas committed to interstate commerce since Jan-
uary 1, 1961. It is difficult to see how the higher rate 
could reasonably have been expected to encourage, retro-
spectively, exploration and production that had already 
occurred. There is thus force in Commissioner Ross’ 
contention that this arrangement is not fully consistent 
with the logic of the two-price system.72

Nonetheless, we are constrained to hold that this was 
a permissible exercise of the Commission’s discretion. 
The Commission believed that its Statement of General 
Policy, issued September 28, 1960, had created reason-
able expectations among producers that higher rates 
would thereafter be permitted for initial filings under 
§ 7.73 The Commission evidently concluded that fairness

72 See 34 F. P. C., at 273. But contrast the testimony of dis-
tributor witness Kahn, who recognized that it would be “in some 
measure arbitrary” to give the lower price to gas wells that began 
production after 1960 but before the Commission’s final decision in 
these proceedings. 2 Joint Appendix 635.

73 The Statement provided a guideline price of 16$ per Mcf for 
initial filings, and 11$ per Mcf for previously committed gas. 24 
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obliged it to satisfy, at least in part, those expectations. 
We must also recognize that an unexpected downward 
revision of the guideline price for initial filings, with 
accompanying refunds, might have seriously diminished 
the producers’ confidence in interstate prices, and per-
haps threatened the future interstate supply of natural 
gas.74 We can assume that the Commission gave at-
tention to this possibility. Compare 34 F. P. C., at 188. 
These factors provide a permissible basis for this exercise 
of the Commission’s authority.75

We must next examine the methods by which the 
Commission reached the two maximum rates it created 
for gas produced in the Permian Basin. The Commis-
sion justified its adoption of a two-price rate structure 
by reliance upon functional pricing; it suggested that 
two prices, with an appropriate differential, may be used 
so as both to provide an incentive to exploration and to 
restrict to reasonable levels producers’ profits. In turn, 
it computed the two area maximum prices directly from 
costs of service, without allowances for noncost factors. 
The price differential which the Commission expects to 
serve as an incentive is the product of differences in the 
time periods and geographical areas for which costs were

F. P. C., at 820. The Commission indicated that this was in recog-
nition of “economic factors.” Id., at 819.

74 It is pertinent that Gerwig found that a premium of 1.160 
per Mcf is necessary before producers rationally enter the interstate 
market. Gerwig, supra, at 85. See also Kitch, The Permian Basin 
Area Rate Cases and the Regulatory Determination of Price, 116 
U. Pa. L. Rev. 191, 207. Compare Johnson, Producer Rate Regu-
lation in Natural Gas Certification Proceedings: CAT CO in Con-
text, 62 Col. L. Rev. 773, 784, n. 61. Finally, see the testimony of 
producer witness Foster, 1 Joint Appendix 142-144.

75 We see no objection to the Commission’s preference for Jan-
uary 1, 1961, instead of December 23, 1960, the date on which it 
issued the order commencing these proceedings. This choice was 
adequately justified by administrative convenience.
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computed, and not of noncost additives to cost compo-
nents. Finally, the Commission, by its adoption of a 
moratorium until January 1, 1968, created a temporary 
price freeze in the Permian Basin.76

Although we would expect that the Commission will 
hereafter indicate more precisely the formulae by which- 
it intends to proceed, we see no objection to its use of 
a variety of regulatory methods. Provided only that 
they do not together produce arbitrary or unreason-
able consequences, the Commission may employ any 
“formula or combination of formulas” it wishes, and is 
free “to make the pragmatic adjustments which may be 
called for by particular circumstances.” FPC v. Natural 
Gas Pipeline Co., supra, at 586. We have already con-
sidered the Commission’s adoption of a two-price system 
and of a moratorium, and have concluded that they are 
each reasonably calculated to achieve appropriate regu-
latory purposes. It remains now to examine its compu-
tation of the area maximum prices from the producers’ 
costs of service.

The Commission derived the maximum rate for new 
gas-well gas from composite cost data intended to evi-
dence the national costs in 1960 of finding and producing 
gas-well gas. It reasoned that these costs should be 
computed from national, and not area, data because, 
first, the larger producers conduct national programs of 
exploration, and, second, “much, if not most, of the 
relevant information”77 was available only on a national

76 It should be observed that the witness chiefly responsible for 
the contrivance of the two-price system ultimately adopted by the 
Commission, see 2 Joint Appendix 510-513, 576-585, 601-611, has 
elsewhere described the need for close restraints on increases in the 
price for natural gas. Kahn, Economic Issues in Regulating the 
Field Price of Natural Gas, 50 Am. Econ. Rev. 506, 510-514. See 
also Kitch, supra, at 211-212.

77 34 F. P. C., at 191. And see id., at 339-340.
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basis. It held, in addition, that costs in the Permian 
Basin did not “vary sufficiently from the national average 
to warrant a different treatment . . . .” 34 F. P. C., 
at 191. The Commission found that 1960 cost data 
should be used, and historical data disregarded, because 
only relatively current cost data would adequately guar-
antee an effective incentive for future exploration and 
production. The Commission was obliged to obtain the 
relevant cost data from a variety of sources. Natural 
gas producers have not yet been required to adopt any 
uniform system of accounts, and no private or public 
agency had in 1965 collected all the pertinent informa-
tion. Many of the data were taken from nationally pub-
lished statistics;78 the balance was derived from question-
naires completed by the producers. The Commission 
concluded that these sources “in combination provide an 
adequate basis for the costs we have found.” Ibid.

The maximum just and reasonable rate for all other 
Permian Basin gas was calculated from cost data in-
tended to reflect the historical costs of gas-well gas pro-
duced in 1960 in the Permian Basin. The examiner 
had computed this rate by essentially the same method 
he had used for new gas-well gas, with certain cost com-
ponents adjusted by back-trending. The Commission’s 
staff, on the other hand, offered a comprehensive study 
of historical costs of service. The Commission adopted 
both methods, using the examiner’s back-trended cost 

78 It should be noted that the parties proffered a list of sources 
of information, to which the examiner gave his approval. See 
1 Joint Appendix 291-305, 309-310. These were said by the parties 
to be “recognized, published statistical data sources.” Id., at 292. 
The Commission described them as “well-recognized and authorita-
tive.” 34 F. P. C., at 191. Nonetheless, careful efforts were made 
to determine whether these and other sources of evidence, including 
the producers’ questionnaires, were, as to the various cost compo-
nents, accurately representative of the relevant groups of producers. 
See, e. g., id., at 377, 378, 380, 381, 384, 387, 392, 393.
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computations as a check upon the accuracy of the staff’s 
presentation.

The Commission reasoned that excessive producer 
profits could be minimized only if the rate for flowing 
gas were derived from the most precise available evi-
dence of actual historical costs. It therefore held that 
these costs should be taken from area, and not national, 
data.

The Commission’s staff obtained the data necessary 
for its computation of historical costs from question-
naires completed by producers. The information used 
by the staff, and ultimately adopted by the Commission, 
was taken from questionnaires submitted by 42 major 
producers, which together account for 75% of all the 
gas produced in the Basin, and 85% of all the gas-well 
gas. Nonetheless, some two-thirds of all the gas pro-
duced in the Permian Basin is oil-well gas, and Sun Oil 
estimates that the staff’s gas-well gas data were thus ap-
plicable only to some 15.3% of the total production of 
natural gas in the Basin in I960.79

79 Three sets of questionnaires were used. Appendix A was appli-
cable to all producers, and concerned chiefly drilling costs. Appen-
dix B was required of large producers, and concerned costs, revenues 
and production. Appendix C was a simplified version of Appen-
dix B, which small producers were permitted to use. The pro-
ducers have argued vigorously that these questionnaires did not 
provide a sufficient basis for the Commission’s findings. We cannot 
agree. The Commission reasonably concluded, as had the examiner, 
that the Appendix C questionnaires received from small producers 
were not necessarily representative. 34 F. P. C., at 214. And see 
3 Joint Appendix 1117-1118. Moreover, the addition of the Ap-
pendix C data from the small producers would evidently not have 
produced a significant change in the ultimate cost components. See 
34 F. P. C., at 214, 392-393, 400. Further, the Commission found 
that the responses to the Appendix B questionnaires received from 
25 small producers would not have “change[d] the results.” Id., at 
214, n. 34. Of the 43 large producers that filed Appendix B ques-
tionnaires, the staff and Commission disregarded only one, which had 
not been properly completed. See generally 2 Joint Appendix 731-
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We hold that the Commission, in calculating cost data 
for the two maximum rates by differing geographical 
bases and time periods, did not abuse its authority. The 
Commission’s use of separate sources of data for the 
two rates permitted the creation of a price differential 
between them without the inclusion of noncost compo-
nents. Its selections of time periods and geographical 
bases were entirely consistent with the logic of its system 
of incentive pricing. In these circumstances, we can 
find no tenable objection to this aspect of the Com-
mission’s rate structure.

It is further contended that the Commission imper-
missibly used flowing gas-well gas cost data to calculate 
the maximum rate for old gas, thereby disregarding 
entirely the costs of gas produced in association with oil. 
The Commission’s explanation was essentially pragmatic. 
It reasoned that the uncertainties of joint cost allocation 
preclude accurate computations of the cost of casinghead 
and residue gas. Further, the Commission averred that 
it is administratively imperative to simplify, so far as 
possible, the area rate structure. The Commission re-
garded its adoption of a single area maximum price for 
all gas, except new gas-well gas, its residue and gas-cap 
gas, as “an important step toward simplified and realistic 
area price regulation.” 34 F. P. C., at 211.

748; 3 id., at 753-761. In these circumstances, the Commission con-
cluded, we think reasonably, that “the data provided by the major 
producers with respect to their Permian production was fully repre-
sentative of area costs . . . .” 34 F. P. C., at 214. This Court has 
repeatedly held that administrative agencies may “proceed on a 
group basis ... on ‘evidence which the Commission assumed was 
typical in character, and ample in quantity’ to justify its find- 
ings . . . .” Chicago & N. W. R. Co. v. A., T. & S. F. R. Co., 387 
U. S. 326, 341, quoting New England Divisions Case, 261 U. S. 184, 
196-197. The Commission has here reasonably found that the 
evidence before it satisfied these requirements; we therefore find 
no objection.
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We cannot say that these arrangements are imper-
missible. There is ample support for the Commission’s 
judgment that the apportionment of actual costs be-
tween two jointly produced commodities, only one of 
which is regulated by the Commission, is intrinsically 
unreliable.80 It is true that certain of the costs of gas-
well gas must also be apportioned, but the Commission 
reasonably concluded that these difficulties are relatively 
less severe.81 The Commission was, in addition, en-
titled to give great weight to the administrative im-
portance of a simplified rate structure. Finally, it is 
relevant that the Commission found that the cost of 
casinghead and residue gas could not be higher, and, 
if exploration and development costs are realistically 
discounted, must surely be lower than the costs of flowing 
gas-well gas.82 These considerations in combination

80 See generally the examiner’s discussion, 34 F. P. C., at 393-400. 
Economists have described these difficulties with repetitive pun-
gency. “To make laborious computations purporting to divide 
[such] costs is 'nonsense on stilts,’ and has no more meaning than 
the famous example of predicting the banana crop by its correla-
tion with expenditures on the Royal Navy.” Adelman, supra, at 25. 
See also Machlup, supra, n. 25, at 21; Bonbright, supra, at 339-342. 
Compare Eckstein, Natural Gas and Patterns of Regulation, 36 Harv. 
Bus. Rev. 126, 129-133; and Kahn, supra, at 510-514.

81 By one estimate, the costs of nonassociated gas are 45% sepa-
rate, 31% joint, and 24% common. See 34 F. P. C., at 339. All 
of the costs of associated gas are joint. Ibid. But see Kitch, 
supra, at 202.

82 34 F. P. C., at 1072. None of the distributors or public agencies 
before the Court, except amici, have argued that this permits 
excessively generous returns to producers. Indeed, representatives 
of the consumers who ultimately purchase most of the gas produced 
in the Permian Basin have urged us to avoid “long extensive delays” 
and to affirm the Commission’s orders in their entirety. See, e. g., 
Brief for the City of Los Angeles 6; Joint Brief for the City of 
San Diego and the City and County of San Francisco 24; Brief 
for People of the State of California 63. These parties did not 
petition the Court of Appeals to review the Commission’s orders, 
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warranted the Commission’s judgment that a single area 
maximum price for all gas other than new gas-well gas 
should be imposed, and that this maximum rate should 
be derived entirely from the historic costs of flowing 
gas-well gas.

We turn now to the Commission’s computation of the 
proper rate base. The Commission’s method here dif-
fered significantly from that frequently preferred by 
regulatory authorities. It did not use a declining rate 
base and return, but instead computed an average net 
production investment, to which it applied a constant 
rate of return. The Commission assumed for this pur-
pose that a gas well depletes at a uniform rate, and that 
it is, on average, totally depleted in 20 years. It found 
that the annual capital-recovery cost, including deple-
tion, depreciation, and amortization, was 3.95$ per Mcf. 
Allowing one year for a lag between investment and 
first production, the Commission obtained an average 
production investment of 43.45$ per Mcf. The proper 
return per Mcf was then calculated by multiplying this 
figure by the rate of return.

The producers argue that this has the effect of post-
poning revenue, and thus discounting its present value; 
they suggest that the Commission should properly have

and participated below only as intervenors in full support of the 
Commission’s position. Even assuming arguendo that these ques-
tions are not now foreclosed by §19 (b), we can find no basis on 
which to set aside the area rates as excessive. As we shall show 
below, the rate of return permitted the producers does not sub-
stantially exceed that ordinarily allowed to pipelines. Further, it 
must be recalled that the area maximum rates were, even before 
adjustment for quality and Btu deficiencies, intended to approximate 
average unit costs. Finally, we note that the Commission’s area rate 
for new gas-well gas, after adjustment for average quality deficiencies, 
very nearly equals that originally proposed by distributor and con-
sumer representatives. Compare 34 F. P. C., at 343, and at 1073. 
We cannot say that the Commission’s rates are above the “zone of 
reasonableness” permitted by the Natural Gas Act.
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employed a declining investment base and return. This 
is a question peculiarly within the Commission’s dis-
cretion, and, while the method adopted by the Commis-
sion was evidently less favorable to the producers than 
various other possible formulae, we cannot hold that it 
was arbitrary or unreasonable.

We next consider whether the rate of return adopted 
by the Commission was a permissible exercise of its 
regulatory authority. The Commission first asserted 
that rates of return must be assessed by a comparable-
earnings standard. Under such a standard, earnings 
should be permitted that are “equal to that generally 
being made at the same time and in the same general 
part of the country on investments in other business 
undertakings which are attended by corresponding risks 
and uncertainties.” Bluefield Co. v. Public Service 
Comm., 262 U. S. 679, 692; FPC v. Hope Natural Gas 
Co., supra, at 603. Although other standards might 
properly have been employed,83 the Commission’s deci-
sion to examine comparable earnings was fully consistent 
with prevailing administrative practice, and manifestly 
was not an abuse of its authority.

The Commission relied for purposes of comparison 
chiefly upon the rates of return that have recently been 
permitted to the interstate pipelines. It found that 
pipelines had been given returns of 6.0 to 6.5% on net 
investment, with a yield on equity of 10 to 12%.84 The

83 These questions are usefully discussed in Bonbright, supra, 
at 240-283. See also the Commission’s discussion of the true yield 
method. 34 F. P. C., at 202. Compare 4 Joint Appendix 1267, 
1406-1416. And see the Initial Decision of the Presiding Examiner 
in Area Rate Proceeding (Southern Louisiana Area), No. AR61-2, 
issued December 30, 1966, at 75-85.

84 34 F. P. C., at 201. Compare id., at 343-352. And see for 
estimates of more recent equity allowances, Brief for the Federal 
Power Commission 144, n. 16.
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Commission noted that producers characteristically have 
less long-term debt than pipelines,85 and that the finan-
cial risks of production are somewhat greater than those 
of transmission.86 It reasoned that these differences war-
ranted a more generous rate of return for producers. 
In addition, the Commission stated that the risk of 
finding gas of less than pipeline quality, created by the 
Commission’s promulgation of quality and Btu stand-
ards, should be reflected in the rate of return. Finally, 
the Commission sought to determine the rate of return 
recently earned by producers of natural gas. It found 
that accurate rates of return could not be calculated 
with assurance, although the Commission’s staff offered 
evidence of an average return for nine companies over 
five years of 12.4% on net investment.87 The Com-
mission concluded that, despite its statistical deficiencies,

85 The examiner found that nonintegrated producers had an aver-
age debt of approximately 12%. The pipelines were found to 
have debts “sometimes as large as 70 percent of total capitaliza-
tion . . . .” 34 F. P. C., at 345. See also contrasting testimony 
at 1 Joint Appendix 173-177; and 2 id., at 614-626. It is proper 
to observe that it has sometimes been argued that the leverage 
of high borrowings itself creates certain financial risks. But see 
G. Stigler, Capital and Rates of Return in Manufacturing Industries 
64, n. 15 (1963). Finally, it should be noted that risk has on occa-
sion been regarded as cause for a reduction of the rate of return. 
See C. Hardy, Risk and Risk-bearing 37-38 (1931).

86 As will appear below, we find the Commission’s discussion of 
relative financial risks imprecise. There is, however, a plain state-
ment in the Commission’s opinion to the effect that exploration 
and production are financially more hazardous than transmission. 
See 34 F. P. C., at 201. The Commission did not indicate clearly 
whether it considered production taken in the aggregate as more 
hazardous than the affairs of an individual pipeline company, or 
indeed even whether it considered such aggregate calculations 
relevant.

87 See the discussion at 34 F. P. C., at 203-204. And see id., at 
349-352. Finally, see 3 Joint Appendix 850-936.
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this and similar evidence must be given “heavy con-
sideration in the decisional process.” 34 F. P. C., at 203.

On balance, the Commission selected 12% as the 
proper rate of return for gas of pipeline quality. We 
think that this judgment was supported by substantial 
evidence, and that it did not exceed or abuse the Com-
mission’s authority. The evidence before the Commis-
sion fairly suggests that this rate will be likely to 
“maintain [the producers’] financial integrity, to attract 
capital, and to compensate [their] investors for the risks 
assumed . . . .” FPC v. Hope Natural Gas Co., supra, 
at 605. Further, the distributors and public agencies 
before the Court have not suggested, and we find no 
reason to believe, that this return will exceed the proper 
requirements of the industry.88 Certainly, as we shall 
show below, this return is no more than comparable to 
that characteristically allowed interstate pipelines.

Nonetheless, there remains one further issue essential 
to an accurate appraisal of the return permitted by the 
Commission. The Commission’s computation of the rate 
of return was specifically premised in part on the addi-
tional financial risks created for producers by the Com-
mission’s promulgation of quality and Btu standards.89 
Its opinion in these proceedings included a series of

88 But see Kitch, supra, at 201. See also Stigler, supra, at 62-64.
89 It has been argued with force that the producers were not given 

fair notice that the Commission might promulgate such standards. 
It appears that the Commission did not announce in terms that it 
might create quality standards, and that it tacitly denied a motion 
to consolidate this proceeding with a rule-making proceeding in-
tended to devise national quality standards. We cannot say that 
the Commission impermissibly refused to complicate still further 
this proceeding by the addition of issues centering on national 
quality standards. Moreover, the general terms of the Commis-
sion’s order commencing this proceeding reasonably encompassed 
questions of quality standards, 24 F. P. C. 1121, 1124, and we do 
not regard the Commission’s denial of the consolidation motion as 
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specific quality standards.90 The Commission ruled that 
gas that fails to satisfy these standards must be sold 
at prices lower than the applicable area maximum; 
the amount of the reduction necessary in each sale is 
to be initially determined by the parties, subject to 
review by the Commission. Further, natural gas with 
a Btu content of less than 1,000 per cubic foot must be 
sold at a price proportionately lower than the applicable 
area maximum, and gas with a Btu content of more 
than 1,050 per cubic foot may be sold at a price pro-
portionately higher than the area maximum.91 The

foreclosing the ultimate adoption of such standards. The producers’ 
motion was premised on the desirability of national standards, and 
explicitly recognized that prices and differences in quality “are so 
inextricably tied together that they cannot be meaningfully separated 
one from the other.” 9 Joint Appendix 69d, 71d. We cannot hold 
that the Commission denied the producers fair notice that it might 
as a consequence of these hearings impose quality standards.

90 It is argued vigorously that the standards adopted by the 
Commission lack substantial basis in the record. Emphasis is placed 
chiefly on the examiner’s statement that it would be “probably 
impossible on this record ... to establish a complete set of differ-
entials for the various value and quality characteristics of gas.” 
34 F. P. C., at 368. See also 1 Joint Appendix 123-136. We 
believe this statement to be inapposite to the issues before us. The 
Commission did not create such a set of differentials; it merely 
posited a series of pipeline standards, and placed the responsibility 
for reaching specific price differentials upon the parties to each 
sale. It indicated that it would accept any agreement that appeared 
to be a good-faith effort to determine the pertinent processing 
costs. It should be noted that at least one witness testified that 
negotiation among the relevant parties is the proper method for 
measurement of processing costs. See 3 Joint Appendix 983. 
Further, various estimates of quality adjustments were provided 
by witnesses before the examiner. See 5 id., at 1769-1771, 1867- 
1899, 1907-1908. We conclude that the Commission’s findings on 
these questions are adequately supported by the record.

91 Commissioner O’Connor argued forcefully in a concurring and 
dissenting opinion that the Commission’s adoption of high and low 
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Commission conceded that it could not precisely deter-
mine the revenue consequences of these adjustments, 
although its opinion denying applications for rehearing 
provided various estimates. It appears to be conceded 
that the quality of gas produced in the Basin is char-
acteristically lower than the Commission’s standards, 
and that the standards are therefore likely to be more 
significant than they might be in other producing areas.

The producers urge, and the Court of Appeals held, 
that this arrangement is doubly erroneous. First, it 
treats as a risk what properly is a cost, and thus evades 
the necessity of appropriate findings on the revenue 
consequences of the quality adjustments. Second, it 
reduces the rate of return actually permitted individual 
producers to an unascertainable figure of less than 12%, 
and thus prevents an accurate appraisal of its sufficiency. 
We find both suggestions unpersuasive.

We cannot now hold that it was impermissible for the 
Commission to treat the quality adjustments as a risk 
of production. It must be recalled that the Commission

Btu standards was unfair to producers. 34 F. P. C., at 267-268. 
The Court of Appeals indicated that it was unable to understand 
the reasons for the dual standard. 375 F. 2d, at 31. We agree 
that the Commission might have dealt more clearly with these 
questions, but we have found no basis on which we can set aside 
its judgment. The Commission found that, by prevailing practice, 
the minimum Btu standard in the Permian Basin was 1,000 per 
cubic foot; the average Btu content is, however, in a range of 
1,034 to 1,042 per cubic foot. 34 F. P. C., at 223, 267-268. It 
concluded that it would require downward price adjustments only 
where Btu content is less than 1,000, and permit upward adjust-
ment only where it exceeds 1,050 per cubic foot. Although this is 
evidently less favorable to producers than other possible formulae, 
we have found no evidence that suggests that it is arbitrary, or an 
abuse of the Commission’s authority. Compare Initial Decision, 
Area Rate Proceeding (Southern Louisiana Area), No. ARG 1-2, 
issued December 30, 1966, at 180-183.
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was in this first area rate case unable to determine with 
precision the average amount of the necessary price re-
ductions, and that it thus would have been difficult to 
have included them as costs, as the Court of Appeals 
suggested. Further, we recognize that the Commission’s 
method, premised on agreement between the parties to 
each sale, has at least the advantage of requiring discrete 
and accurate adjustments for each transaction. Finally, 
as we shall show below, treatment of these adjustments 
as risks of production did not in this case result in inade-
quate findings, and does not prevent proper appraisal of 
the rate of return permitted by the Commission. In 
any event, the Commission’s discretion in such matters 
is necessarily broad, and its choice cannot be said to have 
abused its discretion.

The Commission estimated in its opinion denying 
applications for rehearing that the quality adjustments 
would result in average price reductions of from 0.7# to 
1.5# per Mcf. In turn, the amount of these adjustments 
will be reduced by price increases for high Btu content, 
and by revenue from plant liquids.92 We believe that, 
in the circumstances presented, these estimates were ade-
quate. The Commission’s information about existing 
contracts was evidently not sufficiently complete to 
permit precise calculations from previous experience. 
Moreover, since the adjustments are to be, in the first 
instance, the product of agreement between the parties,

92 The Commission pointed out that sellers of gas-well gas receive 
payments for “liquid hydrocarbons extracted from the gas by the 
pipelines.” 34 F. P. C., at 1073. These payments may amount 
to 0.6# to 0.8# per Mcf in the Permian Basin. Ibid. An allowance 
of only 0.2# per Mcf was incorporated by stipulation in the new 
gas-well gas rate. Id., at 388. Moreover, producers receive “sub-
stantial payments” for liquids extracted from oil-well gas sold under 
Spraberry contracts. Id., at 1073. And see n. Ill, infra. Compare 
34 F. P. C., at 208-209.



812 OCTOBER TERM, 1967.

Opinion of the Court. 390 U.S.

a dimension of uncertainty is necessarily created. De- 
pite these difficulties, the Commission provided reason-
ably specific estimates of the range of adjustments that 
it believed would result. We are entitled now to take 
notice that these are confirmed by subsequent events.93 
We hold that the Commission’s promulgation of quality 
standards was accompanied by adequate findings as to 
their revenue consequences.

The Commission did not provide specific findings as 
to the effect of these revenue adjustments upon the 
producers’ rate of return. This was an unfortunate 
omission, but it does not preclude evaluation of the Com-
mission’s conclusions. It would appear, and counsel for 
the Commission have estimated, that the rate of return 
“on average quality” natural gas sold in the Permian 
Basin might, after quality adjustments, yield “as little” 
as 10 to 12% on equity.94 These figures presumably 
must be adjusted upward for sales of pipeline quality 
gas, sales of gas with a high Btu content, and revenue 
from plant liquids. Even as adjusted, however, the 
aggregate return permitted to producers will apparently 
exceed only slightly that customarily allowed pipelines, 
for the quantities of pipeline quality and high Btu con-
tent gas produced in the Permian Basin are evidently 
quite small. Nevertheless, the record before the Com-
mission contained evidence sufficient to establish that 
these rates, as adjusted, will maintain the industry’s 
credit and continue to attract capital. Although the 
Commission’s position might at several places usefully

93 The Commission’s order accepting quality statements filed by 
producers in the Permian Basin indicates that the adjustments 
average 0.780 per Mcf for old gas-well gas, and 0.860 per Mcf for 
old residue gas. 37 F. P. C. 52, 53.

94 Brief for the Federal Power Commission 141.
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be clarified,95 the producers have not satisfied the “heavy 
burden” placed upon those who would set aside its 
decisions.96

V.
We have concluded that the various segments of the 

Commission’s rate structure do not separately exceed 
or abuse its authority. Nonetheless, certain of the pro-
ducers have argued vigorously that the aggregate revenue 
permitted by the rate structure is, or might be, inade-
quate. They urge that the imposition of maximum 
prices computed from composite costs reduces contract 
prices to a maximum premised on a cost average; and 
they conclude that the Commission has therefore denied 
them the revenue necessary for appropriate programs of 
exploration and development. Related questions trou-
bled the Court of Appeals. It held that the Commis-
sion must, under Hope, place in balance revenue and 
requirements, and that findings must be provided that 
will permit reviewing courts to assess the skill with which 
the Commission has employed its scales. Although we

95 The Commission emphasized that because exploration “is fraught 
with uncertainties foreign to its transmission,” a “greater return” 
should be allowed. 34 F. P. C., at 201. Nonetheless, as we have 
found, the rate of return actually permitted by the Commission, 
after allowance for quality and other adjustments, does not sub-
stantially exceed that permitted to pipelines. We note, however, 
that the risks incidental to exploration have not always been thought 
to be greatly in excess of those incidental to transmission. See 
Kitch, supra, at 201. And see on the insurance principle, Nelson, 
Percentage Depletion and National Security, reprinted in Federal 
Tax Policy for Economic Growth and Stability, papers submitted 
to the Joint Committee on the Economic Report, 84th Cong., 1st 
Sess., 463, 470 (Comm. Print 1955). See also Dirlam, Natural Gas: 
Cost, Conservation, and Pricing, 48 Am. Econ. Rev. 491, 498. And 
compare 3 Joint Appendix 907.

96 FPC v. Hope Natural Gas Co., supra, at 602.
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sustain, for reasons stated above, the Commission’s rate 
structure, we believe it proper to examine these addi-
tional contentions.

Three interrelated questions are pertinent. First, the 
adequacy of the Commission’s aggregate revenue find-
ings must be assessed. Second, we must consider the» 
producers’ contentions that the Commission has signifi-
cantly underestimated the deficiencies of present pro-
grams of exploration. Finally, we must determine 
whether the Commission’s use of averaged costs has 
created a rate structure that is unjust and unreasonable 
in its consequences.

We turn initially to the adequacy of the Commission’s 
revenue findings. It must be emphasized that we per-
ceive no imperative obligation upon the Commission, 
under either the Natural Gas Act or the decisions of 
this Court, to provide an apparatus of formal findings, 
in terms of absolute dollar amounts, as to aggregate 
revenue and aggregate revenue requirements. It is 
enough if the Commission proffers findings and conclu-
sions sufficiently detailed to permit reasoned evaluation 
of the purposes and implications of its order. Compare 
Chicago & N. W. R. Co. v. A., T. & S. F. R. Co., 387 
U. S. 326, 345-347. As we shall show, the Commission’s 
revenue findings were not, in the circumstances of these 
proceedings, unduly imprecise. The ambiguities about 
which the Court of Appeals expressed concern were two. 
First, the court faulted the Commission for the impre-
cision of its findings as to the revenue consequences of 
the quality and Btu adjustments. We have already 
found adequate the Commission’s estimates of the neces-
sary price reductions. Second, the court stated that the 
rate structure could not be accurately assessed, since the 
Commission has incorporated in its calculations both cost 
and noncost factors; it believed that “the Commission
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decision rides two horses and we have no way of knowing 
the outcome of the race.” 375 F. 2d, at 34.

We find this unpersuasive. Although the Commis-
sion’s exposition of these questions might have been 
more carefully drawn, it has quite appropriately incor-
porated in its calculations factors other than producers’ 
costs.97 Cost and noncost factors do not, as the Court of 
Appeals supposed, race one against the other; they must 
be, as they are here, harnessed side by side. The Com-
mission’s responsibilities necessarily oblige it to give con-
tinuing attention to values that may be reflected only im-
perfectly by producers’ costs; a regulatory method that 
excluded as immaterial all but current or projected costs 
could not properly serve the consumer interests placed 
under the Commission’s protection. We have already 
considered each of the points at which the Commission 
has given weight to noncost factors, and have found its 
judgments consistent with the terms and purposes of 
its statutory authority.98 There is no reason now to 

97 The Commission first emphasized that “we make clear that we 
do not confine ourselves to a cost calculation in determining just 
and reasonable rates.” 34 F. P. C., at 190. It later said that 
“there is no justification in this area for any adjustment of a cost- 
determined ceiling price.” It added that “no such [noncost] adjust-
ments are required in the Permian Basin.” Id., at 207. Yet it is 
quite plain that the Commission’s rate structure is, and was intended 
to be, significantly influenced by “non-cost considerations.” Un-
fortunately, the Commission never paused to reconcile these general 
observations with the specific terms of its rate structure.

98 We understand the principal points at which the Commission 
employed noncost factors to be four. It used the logic of func-
tional pricing to justify both its two-price rate structure and its 
selections of sources of cost data. Second, it explained its imposi-
tion of a single maximum rate upon all old gas by, among other 
reasons, the importance of a relatively uncomplicated rate structure. 
Third, the Commission justified its adoption of a temporary period 
of price restriction by the exigencies of area regulation. Fourth, 
the Commission based its calculation of the rate of return upon 
risk factors that it did not directly reduce to cost components.
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return these cases to the Commission for clarification of 
these issues."

Nor can we hold that the Commission has under-
estimated the deficiencies of current programs of explora-
tion. The producers’ argument has been uniformly 
premised upon the assertion that the ratio of proved 
recoverable reserves to current production is an accurate 
index of the industry’s financial requirements. The pro-
ducers urge that this ratio has dangerously declined,100 
and conclude that any reduction of prevailing field prices 
will jeopardize essential programs of exploration. There 
is, however, substantial evidence that additions to re-
serves have not been unsatisfactorily low,101 and that

"We are cognizant, as presumably is the Commission, of the 
forceful argument that the computation of rates from costs is ulti-
mately circular. See Kitch, supra, at 195-196; compare Kahn, 
supra, at 510-514. See also Eckstein, supra, at 129-131. The 
Commission has not, however, relied simply upon cost computations, 
and we have found no basis on which we could now properly set 
aside the Commission’s orders. We assume that the Commission 
will continue to examine both the premises of its regulatory meth-
ods and the consequences for the industry’s future of its rate-
making orders. Nothing under the Act or the cases of this Court 
compels the Commission to reduce its regulatory functions to self- 
fulfilling prophecies. Compare City of Detroit v. FPC, 230 F. 2d 
810, 818.

100 The ratio “has been as high as 32.5 to 1 in 1946 and it has 
steadily declined to about 18.7 to 1 in 1963 . . . .” 34 F. P. C., 
at 183. At year end of 1965, proved recoverable reserves totaled 
286.5 trillion cubic feet; withdrawals in 1965 were 16.25 trillion cubic 
feet. American Gas Association, 1966 Gas Facts 1 (1966). These 
questions may be traced in testimony at 1 Joint Appendix 20-34, 
76-95, 97-111, 352-360; 2 id., at 459-471. See also Hooley, supra, 
5-25.

101 In 1965, “[g]ross additions to reserves aggregated 21.3 trillion 
cubic feet, the third highest since the Natural Gas Reserves Com-
mittee initiated its reports in 1946.” American Gas Association, 
supra, at 5. Further, “[o]ver the past twenty years, gross addi-
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recent variations in the ratio of reserves to production are 
of quite limited significance.102 Nothing in the record 
establishes as proper or even minimal any particular 
ratio.103 We do not suggest, nor did the Commission,104 
that the Commission should not continuously assess the 
level and success of exploration, or that the relationship 
between reserves and production is not a useful bench-
mark of the industry’s future. We hold only that the 
Commission here permissibly discounted the producers’ 

tions have resulted in more than 343 trillion cubic feet being added 
to the nation’s proved reserves of natural gas. During this same 
period, net production of natural gas totaled 207 trillion cubic 
feet.” Ibid. See for similar evidence, American Gas Association, 
1967 Gas Facts 5 (1967). It is, however, proper to recognize that 
the ratio of new discoveries to annual net production has generally 
declined since 1946, although the decline is neither steep nor con-
sistent. See 34 F. P. C., at 319; 1 Joint Appendix 76-95, 97-111. 
And see generally Cram, Introduction to the Problem of Developing 
Adequate Supplies of Natural Gas, Southwestern Legal Foundation, 
Economics of the Gas Industry 1 (1962).

102 It is pertinent that the American Gas Association in 1957 
observed of the reserves-to-production ratio that so “long as new 
additions exceed production there need be little cause for concern 
about such an hypothetical ratio.” 1957 Gas Facts 6 (1957). See 
for similar evidence 34 F. P. C., at 309-317.

103 The producers have argued vigorously that 20 to 1 is the 
minimum reserves-to-production ratio. There is, however, ample 
evidence to support the Commission’s judgment that lower ratios 
are permissible. One intervenor witness forcefully described the 
concern for that ratio as a “neurotic preoccupation.” 1 Joint 
Appendix 357. See also id., at 352-360; and 2 id., at 459-471. 
These questions are usefully discussed in Terry, Future Life of the 
Natural Gas Industry, Southwestern Legal Foundation, supra, at 
275, 284-285; and in Netschert, Economic Aspects of Natural Gas 
Supply, id., at 27, 56-68.

104 Indeed, the Commission described the adequacy of reserves as 
“an important factor in our determination here,” and said that it 
will “continue to be an important factor in reviewing area rates in 
the future . . . .” 34 F. P. C., at 185.
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reliance upon this relationship to establish the inade-
quacy of its rate structure.

Finally, we turn to the contention that these area 
maximum rates were derived from averaged costs, and 
therefore cannot, without further adjustment, provide 
aggregate revenue equal to the producers’ aggregate re-
quirements. The producers that support the judgments 
below emphasize that revenue in 1960 from all jurisdic-
tional sales in the Permian Basin averaged 12.720 per 
Mcf.105 They contend that this revenue will, under the 
Commission’s order, be reduced by the amount of any 
necessary quality deductions, by refunds, and by loss 
of revenue from abrogation of contract prices above the 
area maximum rates. The producers conclude that the 
Commission’s rate structure will necessarily cause reve-
nue deficiencies, measured by the difference between 
actual average revenue (12.720 less these adjustments) 
and 14.50 per Mcf, the rate assertedly found by the Com-
mission to be just and reasonable for flowing gas. They 
urge that the Commission was properly obliged to balance 
revenue and costs either by increasing the area minimum 
rate, or by placing the area maximum rates above average 
costs.

The inadequacies of this reasoning are several. First, 
it neglects important characteristics of the rate structure. 
We understand the Commission, despite certain infelici-
ties of its opinion,100 to hold that the just and reasonable 
rate for old gas not of pipeline quality is 14.50 per Mcf,

105 There appears to be some uncertainty about the appropriate 
figures. Compare Brief for the Federal Power Commission 96. 
The producers’ use of 12.720 per Mcf is supported by 7 Joint 
Appendix 538e.

106 Certain of the producers urge that the Commission described 
14.50 and 16.50, unadjusted for quality deficiencies, as the just and 
reasonable rates for the Permian Basin. This ellipsis may some-
times have entered the Commission’s opinion, but on fair reading 
its intentions seem entirely clear. See 34 F. P. C., at 239.
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less the cost of processing necessary to raise it to pipe-
line quality. The Commission’s net just and reasonable 
rate for such gas is therefore 13.00 to 13.80, and not 
14.50 per Mcf.107 Further, average unit revenue will not 
be simultaneously reduced, as the producers have sug-
gested, by refunds and by abrogation of above-ceiling 
field prices. As to the past, the two are in large part 
synonymous; as to the future, only the latter will be 
applicable.

Moreover, the Commission’s computation of its area 
rates was not intended to reflect with complete fidelity 
either the producers’ average costs or their sources of 
revenue. First, the actual average unit costs of casing-
head and residue gas are substantially lower than the 
average unit costs of flowing gas-well gas;108 yet the 
maximum rate for all associated and flowing gas was 
derived entirely from the latter. It follows that the 
producers’ net revenues from sales of casinghead and 
residue gas will prove higher than the return formally 
permitted by the Commission. Second, producers re-
ceive significant payments for liquid hydrocarbons ex-
tracted by the pipelines during their processing of gas-
well gas.109 The maximum rate for new gas-well gas

107 It is pertinent to reiterate that the Commission has recently 
calculated the actual adjustments required by the quality state-
ments filed by producers in the Permian Basin through August 31, 
1966, as 0.780 per Mcf for old gas-well gas and 0.860 per Mcf for 
old residue gas. Area Rate Proceeding (Permian Basin Area), 
37 F. P. C. 52, 53.

108 The Commission stated that “the evidence in the record makes 
clear that with respect to casinghead gas and residue gas derived 
therefrom (which together make up by far the largest share of 
the Permian gas subject to quality adjustments) the costs are sub-
stantially below the 14.5 cents per Mcf ceiling price.” 34 F. P. C., 
at 1072. And see id., at 356-360.

109 The Commission pointed out that there was evidence that sug-
gested that these payments average 0.60 to 0.80 per Mcf for gas-well 
gas in the Permian Basin. 34 F. P. C., at 1073.
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evidently takes into account only part of these receipts, 
and that for old gas-well gas disregards altogether this 
source of additional revenue.110 Third, some 20% of 
all the gas sold under the Commission’s jurisdiction in 
the Permian Basin is controlled by Spraberry contracts, 
by which producers are paid for liquids processed by the 
pipelines from oil-well gas.111 Much of the gas sold at 
prices below the applicable area maximum rate is gov-
erned by such contracts.112 This source of revenue was 
not incorporated in the Commission’s calculation of the 
maximum rate for oil-well gas. The Commission was 
unable to compute with precision the revenue obtained 
by producers from these disparate sources, but it esti-
mated it to be “substantial.” 34 F. P. C., at 1073.

Finally, the producers have ignored the limits of 
the Commission’s statutory authority. This Court has 
held, under the Federal Power Act, that the Commis-
sion may not abrogate existing contractual arrange-
ments unless the contract price is so “low as to adversely 
affect the public interest—as where it might impair the 
financial ability of the public utility to continue its

110 The new gas-well gas rate includes a credit of 0.20 per Mcf 
for plant liquids. 34 F. P. C., at 197, 1073. This figure was deter-
mined by stipulation. Id., at 388. No such credit was included in 
the flowing gas rate.

111 The Spraberry, or El Paso, contract is one which provides 
“for the purchase of casinghead gas by a pipeline which processes 
the gas, pays the producer a percentage of the proceeds from the 
sale of the extracted liquids, plus a fixed price for the residue gas 
delivered to the pipeline.” 34 F. P. C., at 208. The presiding 
examiner would have essentially prohibited such contracts in the 
Permian Basin, but the Commission declined to do so. None-
theless, it asserted jurisdiction, we think properly, over the sale 
of casinghead gas under the contract. The Commission indicated 
that the producers’ revenue from the contracts for the extracted 
liquids is “substantial.” 34 F. P. C., at 1073.

112 Compare 34 F. P. C., at 209 and 1072.
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service, cast upon other consumers an excessive burden, 
or be unduly discriminatory.” FPC v. Sierra Pacific 
Power Co., 350 U. S. 348, 355. It is not enough, the 
Court there held, that the contract price permits less 
than a fair return; the Commission may not, absent 
evidence of injury to the public interest, relieve a reg-
ulated company of “its improvident bargain.” Ibid. 
The pertinent provisions of the Federal Power Act “are 
in all material respects substantially identical to the 
equivalent provisions of the Natural Gas Act.” Id., at 
353. It follows that the Commission was here without 
authority to abrogate existing contract prices unless it 
first concluded that they “adversely affect the public 
interest.” And see FPC n . Tennessee Gas Co., 371 U. S. 
145, 153. The Commission found that field prices of 
less than 90 per Mcf had such consequences, but it de-
clined so to hold for all prices less than the two area 
maximum rates.113 There was no evidence before the 
Commission that required a different result, or that would 
now permit this Court to set aside the Commission’s 
judgment.

It does not, however, necessarily follow that the Com-
mission was forbidden to consider, as it selected maxi-

113 The Commission’s calculation of the minimum rate was, how-
ever, left largely unexplained. The Commission clearly found that 
“the establishment of minimum rates in this case is in the public 
interest and that the price impact on the consumer will be de 
minimis.” 34 F. P. C., at 231. It failed to offer any explanation 
of its selection of as the minimum rate, relying entirely on the 
examiner’s preference for that figure. The examiner adopted two 
minimum rates: 90 per Mcf for residue and gas-well gas, and 70 
per Mcf for casinghead gas. His calculations were evidently prem-
ised on his computation of the revenue standard for the various 
classes of natural gas. See id., at 369. The composite explanation 
for the choice of 90 as the area minimum rate is thus imprecise. 
Nonetheless, the Commission reasonably concluded that a minimum 
rate was imperative, and there is no evidence before us that permits 
the conclusion that its selection was unjust or unreasonable.
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mum rates from within the zone of reasonableness, the 
aggregate revenue deficiencies that might result from 
improvident contractual limitations. Within this zone, 
the Commission is permitted to give weight to the con-
sequences upon producers, and thereby upon supply, of 
such limitations. Nonetheless, the Commission permis-
sibly declined to make adjustments in the area rates 
because of prevailing contract prices. It recognized that 
such adjustments would increase the cost of natural gas 
to some groups of consumers, in order simply to offset 
bargains previously obtained by others.

The regulatory system created by the Act is premised 
on contractual agreements voluntarily devised by the 
regulated companies ; it contemplates abrogation of these 
agreements only in circumstances of unequivocal public 
necessity. See United Gas Co. v. Mobile Gas Corp., 350 
U. S. 332. There was here no evidence of financial or 
other difficulties that required the Commission to relieve 
the producers, even obliquely, from the burdens of their 
contractual obligations. We do not suggest that the 
Commission need not continuously evaluate the revenue 
and other consequences of its area rate structures. A 
principal advantage of area regulation is that it centers 
attention upon the industry’s aggregate problems, and 
we may expect that, as the Commission’s experience 
with area regulation lengthens, it will treat these im-
portant questions more precisely and efficaciously. We 
hold only that, in the circumstances here presented, the 
Commission’s rate structure has not been shown to deny 
producers revenues consonant with just and reasonable 
rates.114

114 Two additional issues should properly be separately considered. 
First, the States of Texas and New Mexico have urged that we 
reconsider Hope, and require the Commission to give special weight 
to the probable effects of its orders on the economies of producing 
States. We have examined these contentions, but decline to modify 
the treatment of the similar questions in Hope. See 320 U. S., at
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VI.
There remain for consideration various additional ob-

jections by the producers to the Commission’s cost deter-
minations, and to the sources of information from which 
those determinations were derived. These questions 
were not decided by the Court of Appeals. Although 
this Court ordinarily does not review an administrative 
record in the first instance, United States v. Great North-

607-614. As we said there, we do not “suggest that Congress was 
unmindful of the interests of the producing states . . . when it 
drafted the Natural Gas Act.” Id., at 612. But to go as far as 
Texas and New Mexico now ask “raises questions of policy which 
go beyond our province.” Id., at 614.

Second, the Commission indicated that it would apply these area 
rates to sales initiated during the pendency of these proceedings. 34 
F. P. C., at 237. See order issuing certificates, id., at 418. The 
effect of this order is to impose these rates as the in-line rate for the 
Permian Basin for periods prior to the Commission’s decision in 
these proceedings. See generally United Gas v. Callery Properties, 
382 U. S. 223, 226-228. The Court of Appeals found it unnecessary 
to decide the propriety of this arrangement. 375 F. 2d, at 35-36. 
Nonetheless, we believe that in the circumstances here presented it is 
appropriate to resolve this issue without awaiting consideration by 
that court. Compare Chicago & N. W. R. Co. v. A., T. dr S. F. 
R. Co., 387 U. S. 326, 355-356. We hold that the Commission 
was not forbidden to employ the area rates as the in-line rate for 
purposes of sales initiated after commencement of its proceedings, 
but before its final decision. The area rates were properly calculated 
as the just and reasonable rates for the Permian Basin for periods 
subsequent to the periods at issue, on the basis of cost factors be-
lieved to be stable throughout these periods. As the Commission 
observed, to prevent their use as the in-line rate “would require an 
unending succession of Section 5 area rate proceedings, each covering 
only the sales instituted prior to the institution of the proceeding.” 
34 F. P. C., at 237. We need not, however, determine for what 
further periods or in what other circumstances the Commission may 
use unadjusted area rates as in-line rates. Orders involving § 7 
proceedings commenced after the Commission’s decision in these 
proceedings were not before the Commission, and are not now before 
the Court.



824 OCTOBER TERM, 1967.

Opinion of the Court. 390 U.S.

ern R. Co., 343 U. S. 562, 578; Seaboard Air Line R. 
Co. v. United States, 382 U. S. 154, 157; there are per-
suasive reasons now to reach and decide these remaining 
issues. Almost eight years have elapsed since the Com-
mission commenced these proceedings; we are convinced 
that producers’ rates may be fairly and effectively regu-
lated only after this and the other area proceedings now 
before the Commission have been successfully termi-
nated. These issues were briefed and argued at length 
before this Court; very extended additional proceedings 
would doubtless be necessary in order to review them 
yet again.

Moreover, the circumstances here parallel closely those 
in Chicago & N. W. R. Co. v. A., T. & S. F. R. Co., 387 
U. S. 326. It was there said that the “presentation 
and discussion of evidence on cost issues constituted a 
dominant part of the lengthy administrative hearings, 
and the issues were thoroughly explored and contested 
before the Commission. Its factual findings and treat-
ment of accounting problems concerned matters relating 
entirely to the special and complex peculiarities of the 
railroad industry. Our previous description of the Com-
mission’s disposition of these matters is sufficient to 
show that its conclusions had reasoned foundation and 
were within the area of its expert judgment.” Id., at 
356. This reasoning is entirely applicable to the cir-
cumstances presented here; we hold, as did the Court 
there, that no useful purpose would be served by further 
proceedings in the Court of Appeals, and that there is 
no legal infirmity in the Commission’s findings.115

115 It is, however, proper to take special notice of various argu-
ments that have been vigorously pressed by certain of the producers. 
First, it is urged that the Commission should have included an allow-
ance for federal income taxes in the rate for new gas-well gas. 
It appears that the producers originally presented no evidence sup-
porting such an allowance, and that producer witnesses did not 
include such costs in their computations. Further, there was evi- 



PERMIAN BASIN AREA RATE CASES. 825

747 Opinion of the Court.

VII.
Lastly, we reach questions of the validity of the 

refund obligations imposed by the Commission’s orders. 
Two categories of refunds were created. First, pro-
ducers must return amounts charged in excess of the 
applicable area rates, including quality and Btu adjust-
ments, for periods following September 1, 1965, the 
date of effectiveness of the Commission’s order. 34 
F. P. C., at 243. The Commission imposed interest 
of 7% upon these refunds.116 Second, producers must 
refund amounts collected in excess of the applicable 
area rates, including quality and Btu adjustments, dur-
ing previous periods in which their prices were subject

deuce that the computation of such an allowance would be difficult, 
see 3 Joint Appendix 992, and that, in any event, the producers 
will incur “no Federal income tax liability at any return up to 15 
percent.” 34 F. P. C., at 206. In these circumstances, we think 
that the Commission did not err in excluding such an allowance.

Second, it is urged that the Commission failed to include an 
adequate allowance for exploration costs. We must emphasize that 
we perceive no obligation upon the Commission, under the Consti-
tution or the Natural Gas Act, to permit recovery of all exploration 
costs, regardless of their amount and prudence. Although other 
methods of computing these costs might have been used by the 
Commission, see id., at 192-193, we have found nothing that would 
properly permit reversal of the Commission’s judgment.

Finally, Sun Oil asserts that it was at various points denied due 
process. It is enough to say that we have examined these con-
tentions, and find them without substance.

116 We note that the terms of the stay entered by the Court of 
Appeals on January 20, 1966, would reduce this rate of interest to 
4V^%. See 12 Transcript of Record 12, 13-14. The court offered 
no explanation of this modification of the Commission’s orders. 
We perceive no basis for the court’s order, particularly since the 
question was evidently not raised in the producers’ applications to 
the Commission for rehearing. See § 19 (b), 15 U. S. C. § 717r (b). 
And see Wisconsin v. FPC, 373 U. S. 294, 307. We hold that the 
Commission’s order imposing interest of 7% must be restored.
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to refund under § 4 (e). Such obligations ultimately 
arise from filings by the producers under § 4 (d) for 
increases in existing price schedules. The appropriate 
interest on these refunds was held to be that specified 
in each § 4 (e) proceeding.117 Refunds in both cate-
gories were, under the Commission’s order, to be 
measured by comparison of individual company price 
schedules with the applicable area rates.

The Court of Appeals initially sustained the Com-
mission’s refund orders. 375 F. 2d, at 33. On peti-
tions for rehearing, however, the court held that “no 
refund obligation may be imposed for a period in which 
there is a group revenue deficiency.” Id., at 36. The 
court believed this to be an essential corollary of the 
Commission’s asserted obligation to bring into balance 
group costs and group revenues; it would have permitted 
the Commission to order refunds only in periods in 
which aggregate revenue is found to exceed aggregate 
revenue requirements, and only as to the amount of 
the excess. The Commission was expected to apportion 
any refunds “on some equitable contract-by-contract 
basis.” Ibid.

We find the court’s reasoning unpersuasive. The 
Commission may, in the course of its examination of 
the producers’ financial positions, consider the possible 
refund consequences of its rate-making orders; but its 
power to order refunds is not limited to situations in 
which group revenues exceed group revenue require-
ments. Area regulation offers a more expeditious method 
for the calculation of just and reasonable rates, and it 
will necessarily more rigorously focus the Commission’s 
attention upon the producers’ common problems. It 
does not, however, lessen the significance, or modify the

117 We understand these interest rates to be in some cases 6% and 
in others 7%. Brief for the Federal Power Commission 169.
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incidents, of findings that specific rate levels are or are 
not just and reasonable within the meaning of §§ 4 (a) 
and 5 (a). A rate found to be unjust and unreasonable 
is declared by § 4 (a) to be unlawful; if the rate has 
been the subject of a rate schedule modification under 
§ 4 (d), the Commission is empowered by § 4 (e) to 
order its refund. We can see no warrant, either in the 
Act or in the terms of the Commission’s orders, now 
to impose any additional limitations upon the Commis-
sion’s authority; we hold that the Commission’s dis-
cretion is not constricted in the fashion described by the 
Court of Appeals.

Wisconsin v. FPC, supra, does not require a different 
result. It did not, as the Court of Appeals evidently 
supposed, create any imperative procedure for the dis-
position of refunds from locked-in rates.118 The Com-
mission there held that, given its decision to begin a 
system of area regulation, it was not in the public interest 
“to reopen these proceedings, to determine a cost of serv-
ice on the basis of completely new evidence and to 
attempt to determine rates on the basis of Phillips’ indi-
vidual cost of service.” 24 F. P. C., at 1009. No just 
and reasonable rates had been, or could then have been, 
calculated for Phillips’ sales in the relevant periods. The 
Commission did not urge,119 and this Court did not hold, 
that Phillips’ revenue deficiencies imposed a limitation 
upon the Commission’s authority to require refunds; the 
Court merely sustained the Commission’s refusal, in the

118 A locked-in rate is one in which an “increased rate is later 
superseded by a further increase . . . .” It is thus “effective only 
for the limited intervening period, called the ‘locked-in’ period, and 
retains significance in § 4 (e) proceedings only in respect of its 
refundability if found unlawful.” Wisconsin v. FPC, supra, at 
298, n. 5.

119 See Brief for the Federal Power Commission in Nos. 72, 73, 74, 
October Term, 1962, 48-53.
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circumstances there presented, to pursue further a lengthy 
and burdensome series of § 4 (e) proceedings. See also 
Hunt Oil Co., 28 F. P. C. 623; and Wisconsin v. FPC, 
supra, at 306, n. 15.

The Commission reasonably concluded that the adop-
tion of a system of refunds conditioned on findings as 
to aggregate area revenues would prove both inequitable 
to consumers and difficult to administer effectively. 
Such arrangements would require consumers to accede to 
unjust and unreasonable prices merely because other 
prices, perhaps ultimately benefiting other consumers, 
had proved improvident. Nor would these arrange-
ments necessarily serve the interests of the improvident 
producers; they might merely permit more prudent 
competitors to escape refunds on concededly unlawful 
prices.120 We hold that the Commission’s refund orders 
do not exceed or abuse its statutory authority.121

The motions for leave to adduce additional evidence 
are denied, the judgments of the Court of Appeals are 
affirmed in part and reversed in part, as herein indicated, 
and the cases are remanded to that court for further 
proceedings consistent with this opinion.

It is so ordered.

Mr . Justice  Marshall  took no part in the considera-
tion or decision of these cases.

120 Compare FPC v. Tennessee Gas Co., 371 U. S. 145, 152-153.
121 We note that Mobil and others have argued vigorously that the 

Commission’s refund formulae would impose obligations to refund 
amounts below the “last clean rate.” The latter is a rate established 
by a final permanent certificate unconditioned by a refund obligation 
under either §7 or §4(e). The Commission concluded that it 
need not reach this question since “no such situation has been pre-
sented as resulting from our order herein.” 34 F. P. C., at 1074-1075. 
And see Gulf Oil Corp., 35 F. P. C. 375. Given the Commission’s 
postponement of the question, we intimate no views on the proper 
limitations of the Commission’s authority in this regard.
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Mr . Justi ce  Douglas , dissenting.

I.
What the Court does today cannot be reconciled with 

the construction given the Natural Gas Act by FPC 
v. Hope Natural Gas Co., 320 U. S. 591, 602. In that 
case we said, in determining whether a rate had been 
properly found to be “just and reasonable” under the 
Act, that

(1) “it is the result reached not the method employed 
which is controlling” ;

(2) it is “not theory but the impact of the rate order 
which counts”;

(3) “If the total effect of the rate order cannot be said 
to be unjust and unreasonable, judicial inquiry under the 
Act is at an end.”

The area rate orders challenged here are based on aver-
ages.1 No single producer’s actual costs, actual risks, 
actual returns, are known.

1 In its effort to determine costs of production, the Commission 
sent out questionnaires (Appendices A, B, and C), to 458 producers 
in the Permian Basin area, 361 of which were named respondents 
in these proceedings. Appendices B and C inquired as to produc-
tion costs; Appendix A covered drilling costs. Appendix B was a 
comprehensive questionnaire designed for major producers, while 
Appendix C was a simplified form for small producers (those with 
under 10,000,000 Mcf in nationwide jurisdictional sales in 1960). 
Small producers, however, could answer either Appendix B or C.

The Commission received complete responses on Appendix B from 
67 producers, of which 25 were small producers. Responses to 
Appendix C were filed by 105 small producers. (Some of the 
responses represented composite data for more than one company.) 
The Commission excluded the Appendix C replies from consideration. 
34 P. C. 159, 213-214.

The Commission’s staff used these responses to develop a com-
posite cost of service study. The staff arranged the Appendix B 
replies on various charts, arraying the data from high to low in 
respect to various categories (e. g., total unit costs and allow-
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The “result reached” as to any producer is not known.
The “impact of the rate order” on any producer is not 

known.
The “total effect” of the rate order on a single producer 

is not known.
It is said, however, that if any producer is aggrieved, 

it may apply for relief and if it fails to obtain relief it 
can resort to the courts. But unless we know the stand-
ards which will govern in case it applies for relief, we are, 
with all respect, mouthing mere words when we say the

ances, cash expense unit costs). Then, weighted cost averages were 
computed—i. e., the replies on Appendix B were given a weight 
proportional to the volume Mcf covered by the responses.

In establishing the rate for new gas-well gas, the Commission 
elected to proceed by determining costs on a national, rather than 
an area, basis. 34 F. P. C., at 191. It used the Permian question-
naire responses, however, as “a vital source of information,” ibid., 
employing them in determining various components of the final 
national average cost. See id., at 191-200. The Commission also 
turned to various “well-recognized and authoritative industry data 
sources [which] were utilized by various witnesses in the proceed-
ing.” Id., at 191. These included such sources as the United States 
Census Bureau’s Census of Mineral Industries for 1958 (wherever 
this source was used, the figures were trended to 1960 on the basis 
of the Permian questionnaire data), the 1961 Chase Manhattan 
Bank’s Annual Analysis of the Petroleum Industry, and the 1958 
Joint Association Survey (a survey made by three industry trade 
groups based on questionnaires mailed to all member companies).

Various adjustments were made because of factors such as atypical 
years or the Permian questionnaire data being disproportionate to 
the national figures. See 34 F. P. C., at 194-196.

The Commission’s rate for flowing gas was based primarily on the 
questionnaire data which had been compiled by the staff into a 
composite cost of service study. The Commission in this instance 
based the ceiling price on Permian Basin area costs, although it 
used nationwide data in determining exploration and development 
costs. See 34 F. P. C., at 212-218. And, although the term “flow-
ing gas” was defined to include casinghead gas, residue gas derived 
therefrom, and old gas-well gas, the Commission used only the costs 
of the old gas-well gas in determining the area rate. Id., at 208-212.
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rate is “just and reasonable.” In absence of knowledge, 
we cannot possibly perform our function of judicial re-
view, limited though it be.

It was urged in the separate opinion of Mr. Justice 
Jackson in Hope that a system of regulation be author-
ized which would center not on the producer but on 
the product “which would be regulated with an eye to 
average or typical producing conditions in the field.” 
320 U. S., at 652. But the Court rejected that approach, 
saying that §§ 4 (a) and 5 (a) of the Natural Gas Act 
contained “only the conventional standards of rate-
making for natural gas companies.” Id., at 616.

Group regulation of rates is not, of course, novel. It 
has at times been authorized. The Federal Aviation 
Act of 1958, § 1002 (e), 72 Stat. 789, 49 U. S. C. 
§ 1482 (e), permits it. And see General Passenger-Fare 
Investigation, 32 C. A. B. 291. Under the War Power, 
extensive price regulation on a group basis was sustained. 
Bowles v. Willingham, 321 U. S. 503, 517-519. The 
Interstate Commerce Commission has undertaken it, 
as revealed by the Divisions of Revenue cases. New 
England Divisions Case, 261 U. S. 184; United States 
v. Abilene & S. R. Co., 265 U. S. 274; Chicago & N. W. 
R. Co. v. A., T. Ac S. F. R. Co., 387 U. S. 326. See also 
§ 15 of the Interstate Commerce Act, as amended, 24 
Stat. 384, 49 U. S. C. § 15 (3). The requirement in 
the Divisions of Revenue cases is that the group evi-
dence be “typical in character, and ample in quantity, 
to justify the finding made in respect to each division 
of each rate of every carrier.” 261 U. S., at 196-197. 
In other words, where the rates fixed will recover the 
typical group cost of service, the individual producer’s 
right to a minimum of its operating expenses and capital 
charges is protected. Cost of service includes operating 
expenses and capital charges. FPC v. Natural Gas Pipe-
line Co., 315 U. S. 575, 607 (concurring opinion). With
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that protection I can see no reason why group rates may 
not be sanctioned here. But more is required than the 
Commission undertook to do in these cases.

In the present cases the Commission found averages; 
but there are no findings as to the typicality and repre-
sentative nature of those averages.2 We certainly cannot

2 Nor did the Commission discuss the distribution of the data 
within the grouping being considered—that is, matters of the con-
centration, symmetry, and uniformity of the data.

The Commission asserts in this Court that “while producer costs 
vary widely from year to year on an individual-company basis, 
in the long run the costs of most producers tend to approximate 
the industry average.” In support of this assertion, it cites record 
testimony and refers to the existence of fairly stable industry 
averages for drilling costs of successful wells as compared with 
erratic figures for individual companies. Apart from the fact that 
not all of the testimony cited stands for the proposition stated by 
the Commission, but indicates at most only that there is less 
instability in individual producers’ costs over time rather than that 
they tend to average out, there was conflicting testimony on the 
point of representativeness offered by a witness for the Sun Oil 
Company, who showed that certain averages were not representa-
tive of the basic data because the distribution of the data was so 
widely spread and skewed from the mean. The fact that there 
were no comprehensive cost data suitable for supplying all the 
necessary elements of a cost study (see 34 F. P. C., at 191) does 
not excuse the Commission from finding whether the data it chose 
to use were typical and representative. In fact, the necessity of 
making such a finding is accentuated, because of the number of 
different sources entering into the computation of virtually all of 
the individual cost components. See 34 F. P. C., at 191-207, 
212-218.

The Commission stated that it would use national rather than 
area data in arriving at a cost for new gas-well gas, noting: “It 
may be that in some areas production costs may vary sufficiently 
from the national average to warrant a different treatment but 
on the record in this case we agree that cost of new gas-well gas 
should be determined on the basis of nationwide data.” 34 F. P. C., 
at 191. Since the Commission was discussing the use of area versus 
national costs, that statement at most suggests only that the Permian
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take judicial notice that the averages are typical. Mr. 
Justice Brandeis in the leading Divisions of Revenue case 
said that “averages are apt to be misleading” and they 
cannot be accepted “as a substitute for typical evidence.” 
265 U. S., at 291. Cf. American Motors Corp. v. FTC, 
384 F. 2d 247, 251-259, 260-262 (C. A. 6th Cir. 1967).

The Commission found no rnedian. Moreover, as we 
observed in another context, it did not find what was 
“the average cost” of groups made up of individual 
members who have “a close resemblance” when it comes 
to the “essential point or points which determine the 

Basin composite costs did not vary sufficiently from the national 
average costs to warrant not using the latter, rather than that the 
Commission was comparing the national average with individual 
producer costs in the Permian Basin.

Perhaps for a group as large and diversified as that involved in this 
case, typical and representative averages cannot be computed. 
Hunt Oil Company presses this point strongly, contending that wide 
variations in unit costs are an inherent characteristic of gas and 
that a uniform ceiling rate fixed at the average composite cost level 
is unlawful per se because of the wide disparity in costs among 
different categories of gas as well as among different producers. 
The Commission itself noted this fact of wide variation in indi-
vidual costs as part of its justification for basing costs on overall 
producer experience (see 34 F. P. C., at 179); but, as pointed out, 
it failed to go forward and determine whether the averages used 
to construct this overall producer experience were typical and rep-
resentative. If they were not, then perhaps the Commission could 
have subdivided the group until it arrived at groupings whose mem-
bers possessed essentially similar characteristics. Cf. United States 
v. Borden Co., 370 U. S. 460, 469. This would not mean that the 
Commission would in effect be returning to an individual producer 
regulatory method; rather, the Commission could stop the sub-
division at that point where group averages became typical and 
representative. But, as this case now stands, the Commission has 
not made the necessary findings; and, of course, this Court, lacking 
the required expertise, cannot undertake to supply those findings 
for the Commission, nor is it our function to do so. See, e. g., 
United States v. Abilene & S. R. Co., 265 U. S. 274.
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costs considered.” United States n . Borden Co., 370 
U. S. 460, 469.

With respect to the cost of new gas-well gas, the 
Commission did not determine whether the average 
costs compiled from the questionnaires or derived from 
industry-wide data were typical or representative.

In finding the cost of flowing gas, the Commission 
noted that the 1960 level of costs compiled by the staff 
in large part from the questionnaire responses was “fairly 
representative of the costs during the three year period 
ending in 1960” (34 F. P. C. 159, 213) and that “[t]he 
1960 test year is . . . typical of current and future costs of 
the flowing gas . . . .” Ibid. This reference to “repre-
sentative” and “typical” costs, however, dealt only with 
the question of time—i. e., the staff’s use of 1960 data 
in developing its composite cost presentation was deemed 
permissible since 1960 was found to be a typical and 
representative year.

The Court professes to find that the Commission ade-
quately determined that the averages it employed were 
“typical” and “representative.” Ante, at 802-803, n. 79. 
But the statements plucked from the Commission’s 
opinion do not support that interpretation.

The Commission also observed, with respect to the 
questionnaire data, that 42 of the major producers (rep-
resenting all but one of the major producers in the 
Permian area) responded on the Appendix B question-
naires. The Commission agreed with the Examiner that 
“the data provided by the major producers with respect 
to their Permian production was fully representative of 
area costs,” and that exclusion of the Appendix C returns 
from small producers would have only a de minimis effect. 
34 F. P. C., at 214. But although the data submitted by 
the major producers were found to be typical data for 
the area, and I assume also for the major producers in 
the area, there are no findings whether the averages
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compiled from the data were typical or representative 
of the costs of those major producers or of other pro-
ducers in the area.

The Commission’s statement that the sources used “in 
combination provide an adequate basis for the costs we 
have found” certainly cannot be read as a finding that 
those sources were “typical and representative.” Nor 
does the fact that the sources were “recognized, pub-
lished statistical data sources,” or “well-recognized and 
authoritative,” mean they also contained typical and 
representative averages.

An average cost is not only apt to be “misleading”; 
it may indeed not be representative of any producer.

The Commission allowed a 12% rate of return, the 
return being “on capital invested in finding new gas 
well gas.” 34 F. P. C., at 306, 343. “Production invest-
ment costs” constituted this “capital invested” and were 
the bases to which the Commission applied the 12% 
rate to arrive at a return of 5.210 per Mcf to be included 
in the rate base for new gas-well gas. 34 F. P. C., at 
197, 204. These “production investment costs” included 
successful well costs, lease acquisition costs, and the cost 
of other production facilities. But they were likewise 
determined on the basis of averages. See 34 F. P. C., 
at 197-198, 295, 377-382.

The average per capita income of a Middle East king-
dom is said to be $1,800 a year. But since one man— 
or family—gets most of the money, $1,800 a year de-
scribes only a mythical resident of that country.

The 12% return allowed by the Commission and com-
puted on an average-cost basis may likewise have no 
relation whatever to the reality of the actual costs of 
any producer.

One producer’s cost, though varying from year to year, 
may average out at $1 per Mcf. Another’s may average 
out at 50 per Mcf. Does that make 52.50 per Mcf repre-
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sentative of either producer or typical of all producers, 
or, indeed, typical of any producer, even if the 52.5^ per 
Mcf is stable over the entire period of years?

The Commission could follow the lead of the Interstate 
Commerce Commission and produce rates on a group 
basis. But it simply has not done so in any rational 
way.

Averages are apt to take us with Alice into Wonder-
land. That is one reason why the case should be 
remanded to the Commission for further findings.

The Commission will allow individual application for 
relief from these new rates. But it has not prescribed 
the terms and conditions on which relief will be granted. 
It has said, however, that an individual producer must 
show more than that its cost of service is greater than the 
averages on which the rate is based. 34 F. P. C., at 180.

In a regulated industry there is no constitutional 
guarantee that the most inefficient will survive. Hege- 
man Farms Corp. v. Baldwin, 293 U. S. 163, 170-171.

That assumes, however, an ability to withdraw from 
the business. But a producer of natural gas may not 
abandon its existing facilities that supply the interstate 
market without Commission approval. United Gas Pipe 
Line Co. v. FPC, 385 U. S. 83.

The Commission says that a producer will be able to 
obtain relief to cover its out-of-pocket expenses. 34 
F. P. C., at 226. Do they include return, depreciation, 
depletion, exploration, development, and overhead? The 
Court of Appeals did not know (375 F. 2d, at 30); and 
we certainly do not. The remand by the Court of Ap-
peals for further definition was therefore clearly neces-
sary. For even if we need not know the precise impact 
of the new group rate on each producer at the time of 
the group rate order, we certainly must know the condi-
tions on which a producer can get relief before we can 
say that a rate as to it is “just and reasonable.”
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Although we assume that the Act authorizes group 
rate-making, we cannot disregard the basic structure of 
the Act, patterned on the “conventional standards of 
rate-making” (FPC v. Hope Natural Gas Co., supra, at 
616) and providing in §§ 4 (a) and 5 (a) that all rates 
of “any” natural gas company be “just and reasonable.” 
Beyond the group is the single producer; beyond the com-
munity of producers is the individual. The ultimate 
thrust of the Act reaches the individual producer; and 
unless we know what the group rate in final analysis does 
to it or disables it from doing we cannot perform our 
duty of judicial review.

II.
If we move to the regulation of the group as such and 

consider the impact of these rate orders on it, we are 
likewise not able on the present record to perform our 
function of judicial review.

It is impossible to say whether the proper revenue 
requirements of the group can be satisfied under this 
rate order. For the costs represent averages; and there 
is no way for us to find from the record whether these 
averages are typical and what the impact of the rates on 
the group will be.

The error is compounded when the costs used are 
the purported costs of gas-well gas and do not include 
the costs of casinghead gas, residue gas derived therefrom, 
and gas-well gas from combination leases. The Com-
mission concluded that the costs of casinghead gas and 
residue gas produced therefrom did not exceed the costs 
for gas-well gas. Yet at the same time it rejected prof-
fered evidence of higher costs of processing gas to remove 
liquid hydrocarbons. Commission expertise should not 
be allowed to make its own “facts” to justify the desired 
result.
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Beyond that are the quality adjustments. Upward 
price adjustments are permitted for Btu content above 
1,050 per cubic foot and downward adjustment for Btu 
content below 1,000. The Commission was concerned 
with the value of the “energy content of the gas, which 
in reality is what the consumer is purchasing.” 34 
F. P. C., at 223.

With that standard in mind it allowed price reductions
(1) where the gas contains more than 10 grains of 

hydrogen sulphide or 200 grains of total sulphur per 
Mcf;

(2) where it contains more than .009 pound per Mcf 
of water;

(3) where it contains more than 3% by volume of 
carbon dioxide;

(4) where the gas pressure is less than 500 pounds 
per square inch.

When any of these standards are not met, the appli-
cable ceiling price is adjusted downward by the net cost 
of processing the gas to bring it up to standard.

Under the Commission’s standards about 90% of the 
flowing gas moving interstate from the Permian Basin is 
not of the pipeline quality that the Commission has 
prescribed. 375 F. 2d, at 30. What the costs will be to' 
convert the gas to these new standards is not found in 
this record. Perhaps this deficiency is due to the fact 
that the Commission, almost as an afterthought and 
not with clear, advance notice, decided to deal with de-
tailed quality standards. But without knowing these 
costs through competent evidence, neither we nor the 
Commission has any way even to guess at whether the 
new rates will satisfy the criteria of Hope.

III.
The Court approves the Commission’s treatment of 

the quality adjustments as a risk of production. But
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whether they be labeled a risk of production or a cost 
would seem to be irrelevant. That is a matter of seman-
tics as far as the standards of Hope are concerned. 
For the question is whether we can reasonably deter-
mine the end result from the computations of the Com-
mission, including both risk and cost factors.

Any unknown cost is a risk. But the Commission 
should not be permitted to excuse its failure to solicit 
or proffer appropriate evidence concerning the cost of 
converting gas into pipeline quality by labeling that cost 
a “risk.” The Court of Appeals recognized this point. 
See 375 F. 2d, at 31-32, 35. Commissioner O’Connor 
noted in his opinion concurring in the denial of rehearing 
that: “To bury the quality impact in our rate of return 
determination is to overlook the basis for the 12 per cent 
allowance: comparable return on equity of 10-12 per cent 
by the far less risky operations of transmission com-
panies.” 34 F. P. C., at 1081. And, as one commentator 
recently observed:

“The Commission stated that the rate of return 
also reflected the risk of finding gas of less than 
pipeline quality—a clever way of avoiding the 
quality discount problem. Since there was no evi-
dence in the record as to what those discounts would 
be, one can only say that ‘risks’ were involved. It 
is a novel doctrine, indeed, that the rate of return 
should be adjusted to reflect the risk that the regu-
latory cost computations are incorrect.” 3

The Court concedes that the lack of specific findings 
concerning the effect of the quality adjustments upon 
the rate of return was “an unfortunate omission.” Ante, 
at 812. But it proceeds to scratch about for evidence

3 Kitch, The Permian Basin Area Rate Cases and the Regula-
tory Determination of Price, 116 U. Pa. L. Rev. 191, 201 (1967) 
(footnote omitted).
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to support the Commission. With all respect, there is 
no competent evidence in the record to permit a mean-
ingful determination of the impact of the quality deduc-
tions.4 The Court of Appeals was clearly correct in

4 Counsel for the Commission observe in their brief to this Court 
that “[n]o more precise determination was possible in the state of 
the record” than the 0.70 to 1.50 range for the average adjustment 
for quality predicted by the Commission in its opinion denying 
rehearing. See 34 F. P. C., at 1073. Counsel also cite to certain 
record testimony and exhibits to support the Commission’s deter-
mination of this 0.70 to 1.50 range.

It should be noted first that the 0.70 to 1.50 prediction is an 
average. I have already discussed the misleading nature of averages 
not found to be typical and representative, and those observations 
are equally pertinent here. Moreover, we have no idea whether 
the Commission relied in making its prediction on any of the sources 
cited by Commission counsel to this Court.

In computing the 0.70 to 1.50 range in its opinion denying rehear-
ing, the Commission apparently relied on Commissioner O’Connor’s 
statement in his concurring opinion to the initial decision that the 
average adjustment would be between 1.00 and 1.70, and then 
adjusted those figures to allow for certain changes made with re-
spect to quality standards in the decision denying rehearing. But 
at the time of the Commission’s initial decision, Commissioner 
O’Connor did not and could not know the costs incurred by the pipe-
lines in bringing gas up to pipeline quality, for the pipelines’ proc-
essing costs were not in the record. Commissioner O’Connor based 
his estimate in large part on contract exhibits, as is evident from 
his opinion; and he noted that a precise adjustment for quality 
could not be ascertained from those exhibits. See 34 F. P. C., 
at 266. His view of the evidence on this point was clearly stated 
in his opinion concurring in the denial of rehearing, in which he 
observed that the record “does not permit a meaningful determina-
tion of the impact.” 34 F. P. C., at 1081.

Commission counsel also note the Examiner’s finding that 10. 
represented a reasonable estimate for bringing new gas-well gas 
up to pipeline quality and 10 to 1.50 for old gas-well gas. But, as 
counsel admit, this finding was not made in conjunction with defin-
ing pipeline quality standards on which the costs of conforming 
the quality of the gas would be based. In fact, the Examiner con-



PERMIAN BASIN AREA RATE CASES., 841

747 Doug la s , J., dissenting.

remanding to the Commission for proper findings on 
this point.

Behind the veneer of the Court’s opinion may be an 
unstated premise that the complexity of the task of regu-
lating the wellhead price of gas sold by producers is both 
so great and so novel that the Commission must be given 
great leeway. But the permissible bounds, so far as 
judicial review is concerned, are passed when guesswork 
is substituted for reasoned findings, when the Commis-
sion can avoid finding “costs” by the convenience of 
calling them “risks,” when rates of return are computed 
for those mythical producers who happen to meet the 
“average” specifications.

If the task of regulating producer sales within the 
framework of the Natural Gas Act is as difficult as the 
present cases illustrate, perhaps the problem should be 
returned to Congress. But certainly we do little today 
to advance the cause of responsible administrative action. 
With all respect, we promote administrative irresponsi-
bility by making an agency’s fiat an adequate substitute 
for supported findings.

IV.
New Mexico and Texas, in which the Permian Basin 

is located, have comprehensive oil and gas conservation 
codes.5 A substantial portion of their taxes on the pro-

eluded that: “This record does not permit the determination of 
a complete set of quality and value differentials.” 34 F. P. C., 
at 370.

The percentage calculations translating the 0.70 to 1.50 range 
into terms of rate of return, which are relied upon by the Court, 
were presented by Commission counsel to this Court and do not 
appear in the Commission’s opinion or in the record.

5 See N. M. Stat. Ann., c. 65 (1953); Tex. Stat. Ann., Art. 6004- 
6066d (1962). In 1935, Texas, New Mexico, Kansas, Oklahoma, 
Illinois, and Colorado agreed upon an interstate compact for the 
conservation of oil and gas. Congress subsequently gave its consent
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duction of natural gas within their boundaries goes into 
school funds. They say that the “public interest” en-
trusted to the Commission by 15 U. S. C. § 717 (a) 
includes the interest of the States where the gas is found. 
They claim that pricing can be disastrous to the pro-
ducing States and urge the need for threefold findings 
by the Commission to ensure an adequate supply of 
natural gas for future use:

“First, the Commission must determine the quan-
tity of gas needed to constitute an adequate future 
supply. Secondly, it must make a conclusion as 
to the level of exploration and development which 
will produce the needed gas supply. Finally, it 
must prescribe a rate which will elicit that level 
of exploration and development.”

They argue that where Commission rates are lower 
than existing contract rates, continued operation is 
uneconomical in many so-called “stripper fields”:

“Although daily per well production from these 
fields is relatively low, their combined remaining 
recoverable reserves nevertheless constitute a con-
siderable percentage of the total reserves for the area 
which will be forever lost if it becomes necessary to 
plug and abandon these fields for economic reasons.”

The Court of Appeals did not entertain these objec-
tions (375 F. 2d, at 18) because it read the Hope case as 
foreclosing them.

Hope, however, did not involve regulation of pro-
ducers of natural gas, only interstate pipelines. At that

to the compact on August 27, 1935, for a period of two years. Pub. 
Res. No. 64, 49 Stat. 939. The compact has been extended by the 
compacting States, with the consent of Congress, for successive 
periods without interruption, the latest extension being from Sep-
tember 1, 1967, to September 1, 1969. Pub. L. No. 90-185, 81 Stat. 
560.
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time, Phillips Petroleum Co. v. Wisconsin, 347 U. S. 
672, giving the Commission authority over these pro-
ducers, had not been decided. In Hope we assumed 
that the Act meant what it said in § 1 (b) when it did 
not extend federal control to the “production or gather-
ing of natural gas.” We were not then reviewing a 
federal order fixing wellhead gas prices for producers. 
Wellhead gas was not even involved in the Hope case. 
We were concerned there with abuses and overreaching 
by pipeline companies. We said:

“If the Commission is to be compelled to let the 
stockholders of natural gas companies have a feast 
so that the producing states may receive crumbs 
from that table, the present Act must be redesigned. 
Such a project raises questions of policy which go 
beyond our province.” 320 U. S., at 614.

Now that Phillips has put the prices of producers 
under federal control, the interests of the producing 
States must be considered, appraised, and weighed as an 
important ingredient of the “public interest.” Regula-
tion of wellhead prices by the Commission directly in-
fluences the level and feasibility of production, and can 
significantly affect the producing States’ regulation of 
production. See Phillips Petroleum Co. v. Wisconsin, 
supra, at 689-690 (dissenting opinion).6

As the Court today says in another context, price in 
functional terms can be “a tool to encourage” the pro-
duction of gas. Ante, at 760. The effect of price on the 
regulatory responsibilities of the several States must 
therefore be weighed, unless contrary to the mandate of 
the Act regulation of production is to pass into federal 
hands.

What the merits may be on this issue we do not know. 
The matter is complicated. For example, it seems

6 See also H. R. Doc. No. 342, 84th Cong., 2d Sess., 2 (1956).
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that the revenues of the processing plants are derived 
primarily (about 80%) from the liquids which they ex-
tract from the casinghead gas, rather than from the sale 
of the residue gas. We do not know how to appraise 
the chances that this gas would be flared rather than 
processed if the price were too low. For example, it 
might be that the processing plants would continue to 
purchase and process casinghead gas as long as the rev-
enues from the liquids extracted plus those from the resi-
due gas processed exceeded the cost of gathering, proc-
essing, and marketing the gas. As long as there is a 
market for the residue gas remaining after extraction of 
the liquids, it might be that the processor would sell it 
at almost any price rather than flare it, in order to 
recover at least part of his costs. This assumes, of 
course, that the processor has already made the invest-
ment in equipment necessary to purify the residue gas 
to make it salable, and that the operating costs of this 
process are not prohibitive. Conceivably, the price of 
the residue gas could influence the processing plants in 
deciding whether to maintain or install the equipment 
and procedures necessary to make salable quality resi-
due gas as the liquids are being extracted. We do not 
know how many processors do not now have that neces-
sary equipment or the cost of operating and maintaining 
that equipment.

If the processor is willing to gather and process the 
gas because of the value of the liquids extracted, it might 
be that a producer would be willing to sell its casinghead 
gas rather than flare it, in order to obtain some payment 
for the gas. On the other hand, the price of the casing-
head gas might well be critical for marginal producers, 
whose revenues from the sale of casinghead gas justify 
keeping their oil wells in production. But we have no
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evidence concerning how many oil producers in the 
Permian Basin area could be termed “marginal.”

It may be that the posture of Hope was the reason 
why this phase of the case was not developed. What-
ever the reason, it must be developed if the interest of 
the producing States is not by judicial fiat to be subjected 
entirely to complete federal supremacy, contrary to the 
promise in the Natural Gas Act.





Rep ort er ’s Note .

The next page is purposely numbered 901. The numbers between 
845 and 901 were intentionally omitted, in order to make it possible 
to publish the orders in the current advance sheets or preliminary 
prints of the United States Reports with permanent page numbers, 
thus making the official citations immediately available.





ORDERS FROM JANUARY 18 THROUGH 
APRIL 29, 1968.

January  18, 1968.
Dismissal Under Rule 60.

No. 864. James  Black  Dry  Goods  Co . v . Board  of  
Review  for  the  City  of  Waterloo . Sup. Ct. Iowa. 
Petition for writ of certiorari dismissed pursuant to 
Rule 60 of the Rules of this Court. George R. Johnson 
for petitioner. Reported below:---- Iowa----- , 151 N. W. 
2d 534.

January  22, 1968.
Miscellaneous Orders.

No. 363. Unite d  States  et  al . v . Southw est ern  
Cable  Co . et  al .; and

No. 428. Midwe st  Tele vis ion , Inc ., et  al . v . South -
west ern  Cable  Co . et  al . C. A. 9th Cir. Motion to 
vacate stay of mandate of the United States Court of 
Appeals for the Ninth Circuit denied. Mr . Justic e  
Douglas  and Mr . Just ice  Marshall  took no part in 
the consideration or decision of this motion. Arthur 
Scheiner and Harold F. Reis on the motion for South-
western Cable Co. Solicitor General Griswold for the 
United States et al., and Ernest W. Jennes and Charles A. 
Miller for Midwest Television, Inc., et al. in opposition. 
[For previous orders herein, see e. g., 389 U. S. 1029.]

No. 897, Mise. Bowens  v . Reagan , Governor  of  
Califor nia , et  al . Motion for leave to file petition for 
writ of habeas corpus denied.

No. 906, Mise. Turner  v . Nelson , Warden . Motion 
for leave to file petition for writ of habeas corpus denied. 
Treating the papers submitted as a petition for writ of 
certiorari, certiorari denied.

901
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January 22, 1968. 390 U. S.

No. 180, Mise. In  re  Dis barme nt  of  Mc Cullough . 
It having been reported to the Court that James M. 
McCullough of Chevy Chase, State of Maryland, has 
been disbarred from the practice of law by the United 
States Court of Appeals for the District of Columbia 
Circuit, duly entered on the 11th day of May, 1967, and 
this Court by order of June 5, 1967, having suspended 
the said James M. McCullough from the practice of law 
in this Court and directed that a rule issue requiring 
him to show cause why he should not be disbarred;

And it appearing that the said rule was duly issued 
and served upon the respondent, and that the time within 
which to file a return to the rule has expired;

It  Is Ordered  that the said James M. McCullough be, 
and he is hereby, disbarred from the practice of law in 
this Court and that his name be stricken from the roll 
of attorneys admitted to practice before the Bar of this 
Court.

No. 866, Mise. Mc Clary  v . Rodgers , Jail  Superi n -
tendent . Motion for leave to file petition for writ of 
habeas corpus denied. Solicitor General Griswold for 
respondent.

No. 546, Mise. Patterso n , Warden , et  al . v . Arraj , 
Chief  Judge , U. S. Dist rict  Court . Motion for leave 
to proceed on mimeographed papers granted. Motion 
for leave to file petition for writ of mandamus denied. 
Duke W. Dunbar, Attorney General of Colorado, and 
John E. Bush and John P. Moore, Assistant Attor-
neys General, for petitioners. Michael A. Williams for 
respondent.

No. 744, Mise. Jupiter  v . United  States  Dist rict  
Court  for  the  Northern  Distr ict  of  Calif ornia . 
Motion for leave to file petition for writ of mandamus 
denied.
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No. 1078, Mise. Gonzales  v . Warden , Brooklyn  
House  of  Detention . Ct. App. N. Y. Motion for bail 
denied. Mr . Just ice  Douglas  is of the opinion that 
bail should be granted. Jack Greenberg, Michael Melts- 
ner, Anthony Amsterdam, James M. Nabrit III, Charles 
Stephen Ralston and Melvyn Zarr on the motion.

Probable Jurisdiction Noted.
No. 949. King , Commis sio ner , Departme nt  of  Pen -

sions  and  Security , et  al . v . Smit h  et  al . Appeal 
from D. C. M. D. Ala. Probable jurisdiction noted. 
MacDonald Gallion, Attorney General of Alabama, and 
Mary Lee Stapp and Carol F. Miller, Assistant Attorneys 
General, for appellants. Reported below: 277 F. Supp. 
31.

Certiorari Granted.
No. 844. Mancusi , Warden  v . De Forte . C. A. 2d 

Cir. Certiorari granted. Louis J. Lejkowitz, Attorney 
General of New York, Samuel A. Hirshowitz, First Assist-
ant Attorney General, and Michael H. Rauch, Assistant 
Attorney General, for petitioner. Reported below: 379 
F. 2d 897.

No. 889. Hogue  v . Southern  Railw ay  Co . Ct. App. 
Ga. Certiorari granted. Samuel D. Hewlett, Jr., for 
petitioner. Charles A. Horsky for respondent. Reported 
below: 116 Ga. App. 194, 156 S. E. 2d 412.

Certiorari Denied. (See also No. 815, ante, p. 36; No.
895, ante, p. 37; No. 502, Mise., ante, p. 29; No.
778, Mise., ante, p. 38; No. 806, Mise., ante, p. 37;
and No. 906, Mise., supra.)

No. 917. O’Conno r  v . O’Connor . Super. Ct. N. J. 
Certiorari denied.
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January 22, 1968. 390 U.S.

No. 816. Suess  v . United  States ; and
No. 845. Schwe noha  v. United  States . C. A. 2d 

Cir. Certiorari denied. Abraham Teitelbaum for peti-
tioner in No. 816, and Samuel Rowe for petitioner in 
No. 845. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Ronald L. 
Gainer for the United States in both cases. Reported 
below: 383 F. 2d 395.

No. 841. Monsanto  Co . et  al . v . Cherokee  Labora -
tories , Inc .; and

No. 842. Rotary  Drill ing  Services , Inc ., et  al . v . 
Cherokee  Laboratori es , Inc . C. A. 5th Cir. Certio-
rari denied. R. Gordon Gooch for petitioner Monsanto 
Co., and Vernon 0. Teofan and Jack N. Price for respond-
ent in No. 841. James R. Ryan for petitioners in No. 
842. Reported below: 383 F. 2d 97.

No. 856. Kenney  v . Calif ornia  Tanker  Co . C. A. 
3d Cir. Certiorari denied. Henry A. Wise, Jr., for peti-
tioner. David T. Dana III for respondent. Reported 
below: 381 F. 2d 775.

No. 869. Erling  v . Park  Distri ct  of  the  City  of  
Bism arck . Sup. Ct. N. D. Certiorari denied. William 
R. Mills for petitioner. Reported below: 152 N. W. 2d 
401.

No. 878. Scott ’s , Inc . v . National  Labor  Relati ons  
Board  et  al . C. A. D. C. Cir. Certiorari denied. John 
W. Cummiskey for petitioner. Solicitor General Gris-
wold, Arnold Ordman, Dominick L. Manoli, Norton J. 
Come and George B. Driesen for the National Labor 
Relations Board, and Irving Abramson and Ruth Weyand 
for International Union of Electrical, Radio & Machine 
Workers, AFL-CIO, respondents. Reported below: 127 
U. S. App. D. C. 303, 383 F. 2d 230.
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No. 875. Walker  v . Kansas . Sup. Ct. Kan. Cer-
tiorari denied. John J. Spriggs, Jr., for petitioner. 
Robert C. Londerholm, Attorney General of Kansas, and 
J. Richard Foth and John K. Sargent, Assistant Attor-
neys General, for respondent. Reported below: 199 
Kan. 508, 430 P. 2d 246.

No. 884. North  Carolina  v . Patton . C. A. 4th 
Cir. Certiorari denied. Thomas Wade Bruton, At-
torney General of North Carolina, and Andrew A. 
Vanore, Jr., for petitioner. William W. Van Alstyne for 
respondent. Reported below: 381 F. 2d 636.

No. 887. Royal  Tops  Manuf actur ing  Co ., Inc ., 
et  al . v. Donald  F. Duncan , Inc . C. A. 7th Cir. Cer-
tiorari denied. Maxwell E. Sparrow for petitioners. 
Owen J. Ooms for respondent. Reported below: 381 
F. 2d 879.

No. 888. Locals  107 et  al ., Aff ili ated  wi th  the  
International  Brotherhoo d of  Teams ters , Chauf -
feurs , Warehouseme n & Helpers  of  America  v . 
A. Duie  Pyle , Inc ., et  al . C. A. 3d Cir. Certiorari 
denied. David Previant, Edward Davis and Florian 
Bartosic for petitioners. Robert H. Kleeb for A. Duie 
Pyle, Inc., et al., and Solicitor General Griswold, Arnold 
Ordman, Dominick L. Manoli and Norton J. Come for 
the National Labor Relations Board, respondents. Re-
ported below: 383 F. 2d 772.

No. 915. Glens  Falls  Insurance  Co . et  al . v . 
United  States  for  the  Use  of  Newt on  Lumber  & 
Mfg . Co . et  al . C. A. 10th Cir. Certiorari denied. 
Martin J. Andrew for Glens Falls Insurance Co., and 
Roger T. Tammen for DMH Enterprises, Inc., peti-
tioners. Louis Johnson for respondents. Reported 
below: 388 F. 2d 66.
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January 22, 1968. 390 U.S.

No. 892. Hasha  et  al . v . Foster  Cathe ad  Co . C. A. 
5th Cir. Certiorari denied. Jack W. Hayden for peti-
tioners. James F. Weiler and Royal H. Brin, Jr., for 
respondent. Reported below: 382 F. 2d 761.

No. 894. Friend  et  al . v . Tropis  Co ., Ltd . C. A. 
4th Cir. Certiorari denied. Sidney H. Kelsey for peti-
tioners. John W. Winston for respondent. Reported 
below: 382 F. 2d 633.

No. 902. Sciorti no  v. Zamp ano , U. S. Distr ict  
Judge . C. A. 2d Cir. Certiorari denied. David Gold-
stein, Jacob D. Zeldes and Elaine S. Amendola for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson and Beatrice Rosenberg for respondent. 
Reported below: 385 F. 2d 132.

No. 904. United  State s v . Trinit y  Universal  In -
surance  Co. et  al . C. A. 5th Cir. Certiorari denied. 
Solicitor General Griswold, Assistant Attorney General 
Rogovin, Harris Weinstein, Crombie J. D. Garrett and 
Bennet N. Hollander for the United States. Lloyd E. 
Elliott for respondents. Reported below: 382 F. 2d 317.

No. 757. De Kalb  County  Community  Schoo l  Dis -
tric t  428 et  al . v. De Spain  et  al . C. A. 7th Cir. 
Certiorari denied. Mr . Justi ce  Stew art  is of the opin-
ion that certiorari should be granted. Peter Fitzpatrick 
and George Kaye for petitioners. Reported below: 384 
F. 2d 836.

No. 234, Mise. Parker  v . Miss ouri . Sup. Ct. Mo. 
Certiorari denied. Norman H. Anderson, Attorney Gen-
eral of Missouri, and John H. Denman, Assistant Attor-
ney General, for respondent. Reported below: 413 
S. W. 2d 489.
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No. 896. Mashak  v . Paste rnak . Sup. Ct. Mo. 
Certiorari denied. Frank Mashak, petitioner, pro se. 
Jerome F. Duggan for respondent. Reported below: 428 
S. W. 2d 565.

No. 867. Battagli a  v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied. Mr . Justi ce  Douglas  is of the 
opinion that certiorari should be granted. Mr . Justice  
Marshall  took no part in the consideration or decision 
of this petition. Albert J. Krieger and Robert Kasanof 
for petitioner. Solicitor General Griswold, Assistant 
Attorney General Vinson and Philip R. Monahan for the 
United States. Reported below: 383 F. 2d 303.

No. 349, Mise. Argo  v . United  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg 
and Robert G. Maysack for the United States. Reported 
below: 378 F. 2d 301.

No. 464, Mise. Dixson  v . Montana  et  al . Sup. Ct. 
Mont. Certiorari denied. Forrest H. Anderson, Attor-
ney General of Montana, and James R. Beck, Assistant 
Attorney General, for respondents. Reported below: 149 
Mont. 412, 430 P. 2d 642.

No. 517, Mise. Woods  v . Michi gan . Sup. Ct. Mich. 
Certiorari denied. Frank J. Kelley, Attorney General of 
Michigan, and Robert A. Derengoski, Solicitor General, 
for respondent. Reported below: 379 Mich. 757.

No. 576, Mise. Berriel  v . United  Stat es . C. A. 6th 
Cir. Certiorari denied. Sheldon Otis for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson and Beatrice Rosenberg for the United States. 
Reported below: 371 F. 2d 587.
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No. 463, Mise. Price  v . New  York . App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Certiorari denied. Aaron E. 
Koota and Frank DiLalla for respondent.

No. 520, Mise. Perry  et  al . v . Ohio . Ct. App. Ohio, 
Cuyahoga County. Certiorari denied. James R. Willis 
for petitioners. John T. Corrigan and Harvey R. Monck 
for respondent.

No. 593, Mise. Lisci andrello  v . Unit ed  States . 
C. A. 7th Cir. Certiorari denied. Solicitor General 
Griswold, Assistant Attorney General Vinson, Beatrice 
Rosenberg and Ronald L. Gainer for the United States. 
Reported below: 340 F. 2d 243 and 254.

No. 642, Mise. Schmid t  v , United  Stat es . C. A. 
5th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson and Beatrice Rosen-
berg for the United States. Reported below: 380 F. 2d 
22.

No. 646, Mise. Domdom  v . Adminis trator  of  Vet -
erans  Adminis trati on . C. A. D. C. Cir. Certiorari 
denied. Solicitor General Griswold for respondent.

No. 697, Mise. Pinkney  v . Unit ed  Stat es . C. A. 
5th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg 
and Robert G. Maysack for the United States. Reported 
below: 380 F. 2d 882.

No. 765, Mise. Cunningham  v . Maryland . Ct. 
App. Md. Certiorari denied. Elsbeth Levy Bothe for 
petitioner. Francis B. Burch, Attorney General of Mary-
land, and Lewis A. Noonberg, Assistant Attorney Gen-
eral, for respondent. Reported below: 247 Md. 404, 231 
A. 2d 501.
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No. 749, Mise. Matlock  v . United  Stat es . C. A. 
6th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson and Beatrice Rosen-
berg for the United States.

No. 757, Mise. Bertsch  v . Beto , Correc tions  Di-
rector . C. A. 5th Cir. Certiorari denied. Clyde W. 
Woody and Marian S. Rosen for petitioner. C raw j ord C. 
Martin, Attorney General of Texas, and R. L. Lattimore, 
Howard M. Fender and Gilbert J. Pena, Assistant Attor-
neys General, for respondent. Reported below: 376 F. 
2d 855.

No. 766, Mise. Tannahill  v . Arizona . Sup. Ct. 
Ariz. Certiorari denied. Reported below: 102 Ariz. 356, 
429 P. 2d 953.

No. 770, Mise. Finney  v . Calif ornia . Ct. App. Cal., 
4th App. Dist. Certiorari denied.

No. 776, Mise. Goldberg  v . New  York . Ct. App. 
N. Y. Certiorari denied. Frank S. Hogan, H. Richard 
Uviller and Michael R. Stack for respondent. Reported 
below: 19 N. Y. 2d 460, 227 N. E. 2d 575.

No. 780, Mise. Travis  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. William E. Gray for petitioner. 
Reported below: 416 S. W. 2d 417.

No. 781, Mise. Principe  v . Nels on , Warden , et  al . 
Sup. Ct. Cal. Certiorari denied.

No. 783, Mise. Rivera  v . Sard  et  al . C. A. D. C. Cir. 
Certiorari denied. Solicitor General Griswold, Assistant 
Attorney General Vinson and Beatrice Rosenberg for 
respondents.
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No. 782, Mise. Sims  v . Calif ornia . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 784, Mise. Walls  v . Maroney , Correct ional  
Superi ntende nt . C. A. 3d Cir. Certiorari denied.

No. 785, Mise. Caulfie ld  v . New  Jerse y . Sup. Ct. 
N. J. Certiorari denied.

No. 790, Mise. Crawf ord  v . Kentucky . Ct. App. 
Ky. Certiorari denied.

No. 797, Mise. Baker  v . Crous e , Warden . C. A. 
10th Cir. Certiorari denied.

No. 799, Mise. Ander son  v . Lane , Warden . C. A. 
7th Cir. Certiorari denied.

No. 800, Mise. Stebbi ns  v . Nationwi de  Mutual  
Insurance  Co . C. A. 4th Cir. Certiorari denied. 
Roger D. Redden for respondent. Reported below: 382 
F. 2d 267.

No. 801, Mise. Clark  v . Peyton , Penitentiary  
Superi ntende nt . C. A. 4th Cir. Certiorari denied.

No. 803, Mise. Osw ald  v . Crous e , Warden . C. A. 
10th Cir. Certiorari denied.

No. 804, Mise. Allen  v . Warden , Balti more  County  
Jail . Cir. Ct. Baltimore County, Md. Certiorari denied.

No. 64, Mise. Coleman  v . New  York . Ct. App. 
N. Y. Certiorari denied. Mr . Justice  Black  is of the 
opinion that certiorari should be granted. Victor Ra-
binowitz for petitioner. Aaron E. Koota and William I. 
Siegel for respondent.
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Mr . Justice  Douglas  is of the opinion that certiorari 
should be granted in the following cases (beginning 
with No. 754, Mise., and extending through No. 850, 
Mise., on this page):

No. 754, Mise. Shaw  v . California . Super. Ct. Cal., 
County of Los Angeles. Certiorari denied. Roger Arne- 
bergh and Philip E. Grey for respondent.

No. 758, Mise. Gallmon  v . New  York . Ct. App. 
N. Y. Certiorari denied. Leon B. Polsky for petitioner. 
Frank S. Hogan and H. Richard Uviller for respondent. 
Reported below: 19 N. Y. 2d 389, 227 N. E. 2d 284.

No. 816, Mise. Hill  v . Calif orni a . Sup. Ct. Cal. 
Certiorari denied. Thomas C. Lynch, Attorney General 
of California, William E. James, Assistant Attorney Gen-
eral, and Philip C. Griffin, Deputy Attorney General, for 
respondent. Reported below: 66 Cal. 2d 536, 426 P. 2d 
908.

No. 826, Mise. How ard  v . Pennsyl vania . Sup. Ct. 
Pa. Certiorari denied. H. David Rothman for peti-
tioner. Robert W. Duggan and Edwin J. Martin for 
respondent. Reported below: 426 Pa. 305, 231 A. 2d 860.

No. 850, Mise. Wilson  v . Georgia . Sup. Ct. Ga. 
Certiorari denied. Howard Moore, Jr., for petitioner. 
Lewis R. Slaton, J. Walter LeCraw and J. Robert Sparks 
for respondent. Reported below: 223 Ga. 531, 156 S. E. 
2d 446.

No. 805, Mise. Lamenca  v . Unit ed  States . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 381 F. 2d 993.

No. 810, Mise. Funic ello  v . New  Jersey . Sup. Ct. 
N. J. Certiorari denied. Reported below: 49 N. J. 
553, 231 A. 2d 579.

No. 814, Mise. Dabney  v . California . Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Reported be-
low: 250 Cal. App. 2d 933, 59 Cal. Rptr. 243.
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No. 812, Mise. Piche , aka  Pepp inos  v . Washi ngton . 
Sup. Ct. Wash. Certiorari denied. Francis Conklin for 
petitioner. Reported below: 71 Wash. 2d 583, 430 P. 
2d 522.

No. 815, Mise. Jackson  v . Calif ornia . Ct. App. 
Cal., 4th App. Dist. Certiorari denied.

No. 856, Mise. Rainsberger  v . Hocker , Warden . 
C. A. 9th Cir. Certiorari denied. Samuel S. Lionel for 
petitioner. Harvey Dickerson, Attorney General of Ne-
vada, for respondent. Reported below: 380 F. 2d 783.

No. 960, Mise. Hawkins  v . Washi ngton . Sup. Ct. 
Wash. Certiorari denied. John Caughlan for petitioner. 
Reported below: 70 Wash. 2d 697, 425 P. 2d 390.

No. 723, Mise. Bandy  v . United  States . C. A. 8th 
Cir. Certiorari denied. Mr . Justi ce  Mars hall  took 
no part in the consideration or decision of this petition. 
Acting Solicitor General Spritzer for the United States.

Rehearing Denied.
No. 197. Kaplan  et  al . v . Lehman  Brothers  et  al ., 

389 U. S. 954. Petition for rehearing denied. Mr . Jus -
tice  Marsh all  took no part in the consideration or 
decision of this petition.

No. 337. East on , dba  George  Easton  Furniture  Co . 
v. Weir  et  al ., 389 U. S. 905. Motion to dispense with 
printing petition granted. Petition for rehearing denied.

No. 572. Moorman  et  ux . v . Thomas  et  al ., 389 
U. S.959; and

No. 370, Mise. Nelson  v . Darli ng  Shop  of  Birming -
ham , Inc ., et  al ., 389 U. S. 876. Motions for leave to 
file petitions for rehearing denied.
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No. 515. W. E. B. DuBois Clubs  of  Amer ica  et  al . 
v. Clark , Attorney  General , et  al ., 389 U. S. 309;

No. 675. Townshi p of  Sprin gfi eld  v . Green  et  al ., 
389 U. S. 331;

No. 696. Alp ha  Enterp rise s , Inc . v . City  of  
Houston  et  al ., 389 U. S. 1005;

No. 698. Farme rs  Co -oper ative  Elevator  Ass ocia -
tion  Non -Stock  of  Big  Sprin gs , Nebraska  v . Strand , 
389 U. S. 1014; and

No. 197, Mise. Hillery  v . California , 389 U. S. 986. 
Petitions for rehearing denied.

January  24, 1968.

Miscellaneous Order.
Nos. 778, 779, 830-836. Penn -Central  Merger  and  

N & W Inclus ion  Case s , 389 U. S. 486. Motion of the 
United States and Interstate Commerce Commission for 
immediate issuance of judgment granted. Mr . Justice  
Marshall  took no part in the consideration or decision 
of this motion. Solicitor General Griswold, Robert W. 
Ginnane and Fritz R. Kahn for the United States et al. 
on the motion. Hugh B. Cox and Henry P. Sailer for 
Pennsylvania Railroad Co. et al., and Joseph Auerbach 
and Morris Raker for Smith et al., trustees of the prop-
erty of New York, New Haven & Hartford Railroad Co., 
in support of the motion. Harvey Gelb, Gordon P. Mac-
Dougall, Leon H. Keyserling and Israel Packet for the 
City of Scranton et al., in opposition.

January  25, 1968.

Dismissal Under Rule 60.
No. 768, Mise. Shipp  v . Calif ornia . Ct. App. Cal., 

2d App. Dist. Petition for writ of certiorari dismissed 
pursuant to Rule 60 of the Rules of this Court.
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Miscellaneous Orders.
No. ---- . Mc Surely  et  al . v . Ratliff  et  al . Mo-

tion for relief presented to Mr . Justi ce  Stewart , and 
by him referred to the Court, granted, and the order of 
the United States District Court for the Eastern District 
of Kentucky of December 13, 1967, stayed to the extent 
that the seized documents shall remain in custody of the 
Commonwealth’s Attorney of Pike County, Kentucky, 
pending perfection and disposition of the appeal by this 
Court.

This stay is conditioned upon filing of the record, the 
jurisdictional statement and the docketing of the case 
within fourteen days from this date and should such 
appeal be docketed within that time, the Solicitor Gen-
eral is requested to respond to such jurisdictional state-
ment within fourteen days thereafter. In the event the 
appeal is so docketed, this stay is to remain in effect 
pending this Court’s ruling on the jurisdictional aspect 
of the case. Should the Court summarily affirm the 
judgment or dismiss the appeal, this stay shall automati-
cally expire. In the event the Court notes probable 
jurisdiction or postpones consideration of the jurisdiction 
until the hearing on the merits, this stay is to remain 
in effect pending issuance of the judgment of this Court.

Issuance of this stay in no way represents an adjudica-
tion that this Court has jurisdiction of an appeal from 
the order of the United States District Court hereby 
stayed. Dan Jack Combs, William M. Kunstler, Arthur 
Kinoy and Morton Stavis for applicants. Solicitor Gen-
eral Griswold for the United States in opposition. [For 
earlier order herein, see 389 U. S. 949.]

No. 807, Mise. Perez  v . New  York . App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Motion for leave to file peti-
tion for writ of certiorari denied.
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No. 574, October Term, 1963. Wil li ams on  et  al ., 
Execut ors  v . Peurif oy , Judge . C. A. 5th Cir. Second 
motion to recall and amend order of this Court of Janu-
ary 6, 1964, denied. Mr . Justice  Marsh all  took no 
part in the consideration or decision of this motion. 
[For earlier orders herein, see, e. g., 386 U. S. 901.]

No. 1105, October Term, 1966. Mc Bride  v . Smith , 
Commandant , Unite d  States  Coast  Guard , 387 U. S. 
932. The Solicitor General is requested to file a response 
to petition for rehearing within thirty days. Mr . Jus -
tice  Marshall  took no part in the consideration or 
decision of this order.

No. ---- . Iaquinta  v . New  York  City  Empl oyees
Retirement  Syste m et  al . Further consideration of 
the motions to docket and dismiss this appeal is 
postponed pending consideration of any jurisdictional 
statement that may be filed.

No.- . American  Radiator  & Standard  Sanitar y  
Corp , et  al . v . Philad elp hia  Housi ng  Authority  et  al . 
C. A. 3d Cir. Application for writ of injunction pre-
sented to Mr . Just ice  Brennan , and by him referred 
to the Court, denied. John B. H. Carter, Lewis H. Van 
Dusen, Jr., Seymour Kurland, Edward W. Mullinix, 
David B. Buerger and Richardson Blair for applicants. 
Aaron M. Fine, Harold E. Kohn and David Berger for 
respondents in opposition.

No. 64. United  Artis ts  Corp . v . City  of  Dallas . 
Appeal from Ct. Civ. App. Tex., 5th Sup. Jud. Dist. 
(Probable jurisdiction noted, 387 U. S. 903.) Motion 
of Karen Horney Clinic, Inc., for leave to file a brief, 
as amicus curiae, denied. Morris P. Glushien on the 
motion.
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No. 70. Alitalia -Linee  Aeree  Italia ne , S. p . A. v. 
Lisi  et  al . C. A. 2d Cir. (Certiorari granted, 389 U. S. 
926; see also, e. g., 389 U. S. 1027.) Motion of Bates 
Block for leave to file a brief, as amicus curiae, granted. 
Mr . Justice  Marsha ll  took no part in the considera-
tion or decision of this motion. Lee S. Kreindler on the 
motion.

No. 187. Menomi nee  Tribe  of  Indians  v . Unite d  
States . Ct. Cl. (Certiorari granted, 389 U. S. 811.) 
Case restored to calendar for rebriefing and reargument 
during session of the Court beginning April 22, 1968. 
The State of Wisconsin invited to submit a brief and to 
participate in oral argument. Forty-five minutes each 
allotted to petitioner, the United States and the State 
of Wisconsin for oral argument. Mr . Justi ce  Marshall  
took no part in the consideration or decision of this order.

No. 600. Red  Lion  Broadca stin g  Co ., Inc ., et  al . v . 
Federal  Communications  Commis si on  et  al . C. A. 
D. C. Cir. (Certiorari granted, 389 U. S. 968.) Oral 
argument in this case postponed pending decision of the 
United States Court of Appeals for the Seventh Circuit 
in the case of Radio Television News Directors Associa-
tion et al. v. United States et al. and pending this Court’s 
action on any petition for certiorari which may be filed 
to review that decision. (See No. 993, infra, p. 922.) 
Action on motion of Radio Television News Directors 
Association et al., for leave to present oral argument, as 
amici curiae, is meanwhile deferred.

No. 155, Mise. In re  Disbarment  of  Quim by . 
Charles H. Quimby III, Esquire, of Washington, D. C., 
having resigned as a member of the Bar of this Court, 
it is ordered that his name be stricken from the roll of 
attorneys admitted to practice. [For earlier orders 
herein, see 387 U. S. 927, 389 U. S. 1012.]
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No. 483. Dete nber  et  al ., Administ ratr ices  v . 
American  Univers al  Insurance  Co ., 389 U. S. 987. 
Respondent requested to file response to petition for 
rehearing within thirty days.

No. 482. United  State s  v . Johnson  et  al . Appeal 
from D. C. N. D. Ga. (Probable jurisdiction noted, 389 
U. S. 910.) Motion of appellee Willie Hester for ap-
pointment of counsel granted. It is ordered that Robert 
B. Thompson, Esquire, of Gainesville, Georgia, be, and 
he is hereby, appointed to serve as counsel for appellee 
Willie Hester in this case. Mr . Justic e  Marsh all  took 
no part in the consideration or decision of this motion.

No. 742. Maryland  et  al . v . Wirtz , Secre tary  of  
Labor , et  al . Appeal from D. C. Md. (Probable juris-
diction noted, 389 U. S. 1031.) Motion of Alabama et al. 
to remove case from summary calendar granted. Mr . 
Justi ce  Marshall  took no part in the consideration or 
decision of this motion. Francis B. Burch, Attorney 
General of Maryland, and Alan M. Wilner, Assistant 
Attorney General, on the motion.

No. 760. Commis si oner  of  Internal  Revenue  v . 
Gordon  et  ux . C. A. 2d Cir.; and

No. 781. Baan  et  ux . v . Commi ssi oner  of  Internal  
Revenue . C. A. 9th Cir. (Certiorari granted, 389 U. S. 
1033, 1034.) Motion to consolidate these cases granted 
and schedule of briefing approved. Mr . Justi ce  Mar -
shal l  took no part in the consideration or decision of 
this motion. Solicitor General Griswold for petitioner 
in No. 760 and for respondent in No. 781, and Harry R. 
Borrow, for respondents in No. 760 and for petitioners 
in No. 781, on the motion.

No. 867, Mise. Sovi ero  v. Lumbard , Chief  Judge , 
U. S. Court  of  Appeals . Motion for leave to file peti-
tion for writ of mandamus and/or prohibition denied.
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No. 747, Mise. Daniel  v . Port , Judge ; and
No. 864, Mise. Taylor  v . Burke , Warden , et  al . 

Motions for leave to file petitions for writs of mandamus 
denied.

Probable Jurisdiction Noted.
No. 635. Gardner  v . Broderic k , Police  Commis -

si oner  of  the  City  of  New  York , et  al . Appeal from 
Ct. App. N. Y. Probable jurisdiction noted. Richard 
Gugliotta and Ronald Podolsky for appellant. J. Lee 
Rankin and Stanley Buchsbaum for appellees. Reported 
below: 20 N. Y. 2d 227, 229 N. E. 2d 184.

No. 673. George  Campb ell  Painting  Corp . v . Reid  
et  al ., Membe rs  of  New  York  City  Housing  Author -
ity , et  al . Appeal from Ct. App. N. Y. Probable 
jurisdiction noted and case set for oral argument imme-
diately following No. 635, supra. Theodore M. Ruzow, 
Albert A. Blinder and Stephen Hochhauser for appellant. 
Harry Levy and I. Stanley Stein for appellees. Louis J. 
Lejkowitz, Attorney General, pro se, Samuel A. Hirsho- 
witz, First Assistant Attorney General, and Brenda Soloff, 
Assistant Attorney General, for the Attorney General of 
New York, in opposition. Reported below: 20 N. Y. 2d 
370, 229 N. E. 2d 602.

Certiorari Granted. (See also No. 133, ante, p. 136;
No. 648, ante, p. 143; and No. 866, ante, p. 144.)

No. 638. Cheng  Fan  Kwok  v . Immigrati on  and  
Natural izat ion  Servic e . C. A. 3d Cir. Certiorari 
granted. William H. Dempsey, Jr., Esquire, a member 
of the Bar of this Court, is invited to appear and present 
oral argument, as amicus curiae, in support of the judg-
ment below. Abraham, Lebenkofj for petitioner. Solici-
tor General Griswold, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Julia P. Cooper for respondent. 
Reported below: 381 F. 2d 542.
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No. 800. World  Airw ays , Inc ., et  al . v . Pan  Ameri -
can  World  Airways , Inc ., et  al .;

No. 946. Civi l  Aeronautics  Board  v . Pan  Ameri -
can  World  Airways , Inc ., et  al .; and

No. 969. Ameri can  Society  of  Travel  Agents , Inc . 
v. Pan  America n  World  Airw ays , Inc ., et  al . C. A. 
2d Cir. Certiorari granted. Cases consolidated and 
two hours allotted for oral argument. Mr . Justice  
Marshall  took no part in the consideration or deci-
sion of these petitions. Raymond J. Rosenberger, Clay-
ton L. Burwell, Leonard N. Bebchick, George Berkowitz 
and Stephen D. Potts for petitioners in No. 800. Solici-
tor General Griswold, Assistant Attorney General Turner, 
Joseph B. Goldman, O. D. Ozment, Warren L. Sharfman 
and Robert L. Toomey for petitioner in No. 946. 
Charles A. Hobbs and Glen A. Wilkinson for petitioner 
in No. 969. Edward R. Neaher, Carl S. Rowe and 
Gertrude S. Rosenthal for respondents in all three cases. 
Reported below: 380 F. 2d 770.

No. 823. Unif ormed  Sanitation  Men  Assn ., Inc ., 
et  al . v. Commis si oner  of  Sanitatio n  of  the  City  
of  New  York  et  al . C. A. 2d Cir. Certiorari granted 
and case set for oral argument immediately following 
No. 673, supra, p. 918. Leonard B. Boudin and Victor 
Rabinowitz for petitioners. J. Lee Rankin, Norman 
Redlich and John J. Loftin for respondents. Reported 
below: 383 F. 2d 364.

No. 891. Wirtz , Secretary  of  Labor  v . Hotel , 
Motel  & Club  Emplo yees  Union , Local  6. C. A. 
2d Cir. Certiorari granted. Mr . Just ice  Marsh all  
took no part in the consideration or decision of this 
petition. Solicitor General Griswold, Assistant Attorney 
General Weisl, Louis F. Claiborne, Alan S. Rosenthal, 
Robert V. Zener, Charles Donahue and George T. Avery 
for petitioner. Sidney E. Cohn for respondent. Re-
ported below: 381 F. 2d 500.
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Certiorari Denied.
No. 818. Transcontinental  Bus  Syste m , Inc ., 

et  al . v. Civil  Aeronautics  Board . C. A. 5th Cir. 
Certiorari denied. Howard S. Boros and Robert C. 
Lester for petitioners. Solicitor General Griswold, Assist-
ant Attorney General Turner, Howard E. Shapiro, 
Joseph B. Goldman, O. D. Ozment, Warren L. Sharf- 
man and Robert L. Toomey for respondent. Frederick 
S. Hill for National Association of Motor Bus Owners, 
as amicus curiae, in support of the petition. Reported 
below: 383 F. 2d 466.

No. 855. Williams  v . Seaboar d  Air  Line  Railr oad  
Co. et  al . Sup. Ct. Fla. Certiorari denied. Peyton 
Ford and Joseph D. Parish, Jr., for petitioner. Frank 
G. Kurka and Manley P. Caldwell for respondents. 
Reported below: 199 So. 2d 469.

No. 899. International  Hod  Carriers , Buildi ng  
& Common  Laborers  Union  of  America , Local  No . 
1082, et  al . v. National  Labor  Relat ions  Board . 
C. A. 9th Cir. Certiorari denied. Herbert M. Ansell 
for petitioners. Solicitor General Griswold, Arnold 
Ordman, Dominick L. Manoli and Norton J. Come for 
respondent. Reported below: 384 F. 2d 55.

No. 901. Strong , dba  Strong  Roofi ng  & Insul at -
ing  Co. v. National  Labor  Relati ons  Board . C. A. 
9th Cir. Certiorari denied. Charles G. Bakaly, Jr., for 
petitioner. Solicitor General Griswold, Arnold Ordman, 
Dominick L. Manoli and Norton J. Come for respond-
ent. Reported below: 386 F. 2d 929.

No. 923. Avins  v . Rutgers , State  Universi ty  of  
New  Jers ey . C. A. 3d Cir. Certiorari denied. Alfred 
Avins, petitioner, pro se. Clyde A. Szuch for respond-
ent. Reported below: 385 F. 2d 151.
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No. 903. Uniweld  Produ cts , Inc ., et  al . v . Union  
Carbide  Corp . C. A. 5th Cir. Certiorari denied. Philip 
J. Hirschkop for petitioners. Darrey A. Davis, Walter 
J. Halliday and Donald E. Van Koughnet for respond-
ent. Reported below: 385 F. 2d 992.

No. 907. You ng -Peters on  Cons tructi on , Inc . v . 
Potoma c  Insur ance  Co . of  the  Distri ct  of  Colum bia . 
C. A. 7th Cir. Certiorari denied. John P. Madigan for 
petitioner. John C. Bartier for respondent. Reported 
below: 382 F. 2d 400.

No. 908. Dauphin  Deposit  Trus t  Co . et  al . v . 
United  States  et  al . C. A. 3d Cir. Certiorari denied. 
Thomas A. Beckley for petitioners. Solicitor General 
Griswold, Assistant Attorney General Rogovin, Joseph 
M. Howard and John M. Brant for the United States 
et al. Reported below: 385 F. 2d 129.

No. 918. Spinn ey  v . United  States . C. A. 1st Cir. 
Certiorari denied. Edward O. Proctor for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Rogovin and Joseph M. Howard for the United States. 
Reported below: 385 F. 2d 908.

No. 919. Fogle  et  al . v . Fogle  et  al . C. A. 7th 
Cir. Certiorari denied. Conrad J. Lynn for petitioners.

No. 995. Nashville  1-40 Steeri ng  Commi tte e  
et  al . v. Elli ngto n , Govern or  of  Tennessee , et  al . 
C. A. 6th Cir. Certiorari denied. Jack Greenberg, 
James M. Nabrit III, Charles H. Jones, Jr., Avon N. 
Williams, Jr., and Z. Alexander Looby for petitioners. 
George F. McCanless, Attorney General of Tennessee, 
and Milton P. Rice and Thomas E. Fox, Deputy Attor-
neys General, for Ellington et al., and Robert E. Kendrick 
for Briley, respondents. Reported below: 387 F. 2d 179.
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No. 993. Radio  Televis ion  News  Direct ors  Assn , 
et  al . v. Unite d  States  et  al . C. A. 7th Cir. Certiorari 
before judgment denied. Archibald Cox, W. Theodore 
Pierson, Robert M. Lichtman, Lloyd N. Cutler, J. Roger 
Wollenberg, Timothy B. Dyk, Lawrence J. McKay, Ray-
mond L. Falls, Jr., Maurice Rosenfield, Herbert Wechsler, 
Thomas E. Ervin and Howard Monderer for petitioners. 
Solicitor General Griswold for the United States et al.

No. 920. Gerne r  v . Moog  Industri es , Inc . C. A. 
8th Cir. Certiorari denied. Harvey B. Jacobson, David 
C. Johnston and Robert F. Davis for petitioner. Joseph 
J. Gravely, Malcolm I. Frank and Bernard Meilitz for 
respondent. Reported below: 383 F. 2d 56.

No. 922. Barker  v . Calif ornia -Western  State s  
Life  Insurance  Co . et  al . Ct. App. Cal., 5th App. 
Dist. Certiorari denied. Ewart Lytton Merica for peti-
tioner. Reported below: 252 Cal. App. 2d 768, 61 Cal. 
Rptr. 595.

No. 1028. Decker  et  al . v . United  Stat es  et  al .;
No. 1029. Ameri can  Radi ator  & Standard  Sanitary  

Corp , et  al . v . United  States  et  al . C. A. 3d Cir. 
Certiorari denied. Frank L. Seamans for petitioners 
Decker et al., J. Robert Maxwell for petitioner Backner, 
and Alexander Unkovic for petitioner Held in No. 1028. 
William E. Willis, Hubert I. Teitelbaum, Thomas F. 
Daly, Harold R. Schmidt, Frank C. McAleer, David B. 
Buerger, Paul J. Winschel, Gilbert J. Helwig, Milton 
Handler, Ralph L. McAfee, David J. Armstrong, George 
A. Raftery, T. W. Pomeroy, Jr., W. Walter Braham, Jr., 
Abraham J. Harris, Elliott W. Finkel, J. King Rosendale, 
Eugene B. Strassburger, Jr., Foster T. Bean, William J. 
Kenney and J. Vincent Burke, Jr., for petitioners in No. 
1029. Reported below: 388 F. 2d 201.
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No. 859. Brotherhood  of  Locomotive  Fire men  & 
Enginem en  v . Bango r  & Aroos took  Rail road  Co . 
et  al . ;

No. 861. Broth erho od  of  Railroad  Train men  et  al . 
v. Akron  & Barberton  Belt  Railroad  Co . et  al .;

No. 862. Order  of  Railw ay  Condu ctors  & Brake - 
men  v. Akron  & Barbert on  Belt  Railr oad  Co . et  al . ;

No. 863. Akron  & Barberton  Belt  Railroad  Co . 
et  al . v. Brotherhood  of  Railroad  Trainmen  et  al . ; 
and

No. 933. Bangor  & Aroost ook  Rail road  Co . et  al . v . 
Broth erho od  of  Locomo tive  Firem en  & Engine men . 
C. A. D. C. Cir. Certiorari denied. Mr . Justice  Mar -
shall  took no part in the consideration or decision of 
these petitions.

Joseph L. Rauh, Jr., John Silard, Harriett R. Taylor, 
Isaac N. Groner, Harold C. Heiss, Donald W. Bennett, 
Alex Elson, Willard J. Lassers and Aaron S. Wolff for 
petitioner, and Francis M. Shea, Richard T. Conway and 
James R. Wolfe for respondents in No. 859.

Milton Kramer, Lester P. Schoene and Martin W. 
Fingerhut for petitioners, and Messrs. Shea, Conway and 
Wolfe for respondents in No. 861.

James D. Hill and Harry E. Wilmarth for petitioner, 
and Messrs. Shea, Conway and Wolfe for respondents in 
No. 862.

Messrs. Shea, Conway and Wolfe for petitioners, and 
Messrs. Kramer, Schoene and Fingerhut for Brotherhood 
of Railroad Trainmen et al., and Messrs. Hill and Wil-
marth for Order of Railway Conductors & Brakemen, 
respondents, in No. 863.

Messrs. Shea, Conway and Wolfe for petitioners, and 
Messrs. Rauh, Silard, Groner, Heiss, Bennett, Elson, 
Lassers and Wolff, David Epstein, and Mrs. Taylor for 
respondent in No. 933. Reported below: 128 U. S. App. 
D. C. 59, 385 F. 2d 581.
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No. 729. Ratner  v . Calif ornia . Super. Ct. Cal., 
County of Los Angeles. Certiorari denied. Mr . Justi ce  
Black  and Mr . Justic e  Douglas  are of the opinion that 
certiorari should be granted. Redrup v. New York, 386 
U. S. 767. Richard A. Lavine for petitioner. Thomas C. 
Lynch, Attorney General of California, Gordon Ringer, 
Assistant Attorney General, and Evelle J. Younger for 
respondent.

No. 738. Hart  et  al . v . Fede ral  Rese rve  Bank  of  
Atlanta . C. A. 6th Cir. Motion to supplement record 
granted. Certiorari denied. Fyke Farmer for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Weisl, John C. Eldridge and Robert C. Mc-
Diarmid for respondent. Reported below: 379 F. 2d 
961.

No. 912. Hoffa  et  al . v . United  State s . C. A. 6th 
Cir. Certiorari denied. Mr . Just ice  White  and Mr . 
Justice  Marsh all  took no part in the consideration or 
decision of this petition. Morris A. Shenker, Joseph A. 
Fanelli, Jacques M. Schiffer, Cecil D. Branstetter, Harold 
E. Brown and Daniel B. Maher for petitioners. Solicitor 
General Griswold, Assistant Attorney General Vinson 
and Beatrice Rosenberg for the United States. Reported 
below: 382 F. 2d 856.

No. 890. Gilbert  et  al . v . Case  et  al . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Mr . 
Justi ce  Black  is of the opinion that certiorari should 
be granted. Robert L. Bobrick for petitioners. George 
A. Rajtery and Edmund C. Grainger, Jr., for respondents.

No. 900. Rebe nst orf  v . Illinois . Sup. Ct. Ill. Mo-
tion to dispense with printing petition granted. Certio-
rari denied. Walter R. Stewart for petitioner. Reported 
below: 37 Ill. 2d 572, 229 N. E. 2d 483.
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No. 931. Vrooman , Truste e in  Bankruptcy  v . 
Leona rd . C. A. 9th Cir. Motion to dispense with print-
ing petition granted. Certiorari denied. Edgar C. Keller 
for petitioner. Reported below: 383 F. 2d 556.

Mr . Justi ce  Black  and Mr . Justi ce  Douglas  are of 
the opinion that certiorari should be granted in the 
following cases (beginning with No. 927 and extend-
ing through No. 959 on this page):

No. 927. Zuckerman  et  al . v . Greason . Ct. App. 
N. Y. Certiorari denied. Emanuel Redfield for peti-
tioners. Harold M. Spitzer for respondent. Reported 
below: 20 N. Y. 2d 430, 231 N. E. 2d 718.

No. 928. Allinson  v . Greason . App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Certiorari denied. Emanuel 
Redfield for petitioner. Harold M. Spitzer for respond-
ent. Reported below: 27 App. Div. 2d 553, 277 N. Y. S. 
2d 370.

No. 959. Resnic off  v . Associ ation  of  the  Bar  of  
the  City  of  New  York . Ct. App. N. Y. Certiorari 
denied. Samuel Resnicoff, petitioner, pro se. John G. 
Bonomi, Michael Franck and Arthur J. Cooperman for 
respondent. Reported below: See 27 App. Div. 2d 509, 
280 N. Y. S. 2d 820.

No. 438, Mise. Mit chell  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied. Thomas C. Lynch, Attorney 
General of California, Doris H. Maier, Assistant Attor-
ney General, and Daniel J. Kremer, Deputy Attorney 
General, for respondent.

No. 584, Mise. Ragland  v . United  Stat es . C. A. 
2d Cir. Certiorari denied. Peter B. Sullivan for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Robert G. 
Maysack for the United States. Reported below: 
375 F. 2d 471.
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No. 15, Mise. Hale  v . Simp son , Warden . C. A. 5th 
Cir. Certiorari denied. MacDonald Gallion, Attorney 
General of Alabama, and John C. Tyson III, Assistant 
Attorney General, for respondent.

No. 518, Mise. Spring er  v . Ariz ona . Sup. Ct. Ariz. 
Certiorari denied. Darrell F. Smith, Attorney General 
of Arizona, and Norval C. Jesperson, Assistant Attorney 
General, for respondent. Reported below: 102 Ariz. 238, 
428 P. 2d 95.

No. 527, Mise. Duval  v . United  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg 
and Sidney M. Glazer for the United States. Reported 
below: 383 F. 2d 378.

No. 557, Mise. Longknife  v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg 
and Paul C. Summitt for the United States. Reported 
below: 381 F. 2d 17.

No. 565, Mise. Black  v . Stanley , U. S. Dist rict  
Judge , et  al . C. A. 10th Cir. Certiorari denied. Solici-
tor General Griswold for respondents.

No. 641, Mise. Kurki  v . United  States . C. A. 7th 
Cir. Certiorari denied. David Loeffler for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson and Philip R. Monahan for the United States. 
Reported below: 384 F. 2d 905.

No. 655, Mise. Storlie  v . United  States . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.
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No. 677, Mise. Banni ste r  et  al . v . United  State s . 
C. A. 5th Cir. Certiorari denied. Solicitor General 
Griswold, Assistant Attorney General Vinson, Beatrice 
Rosenberg and Robert G. Maysack for the United States. 
Reported below: 379 F. 2d 750.

No. 700, Mise. Diamond  v . Attor ney  General  of  
the  United  States . C. A. 9th Cir. Certiorari denied. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Julia P. Cooper for 
respondent.

No. 742, Mise. Gamble  v . South  Caroli na . Sup. 
Ct. S. C. Certiorari denied. William H. Seals for peti-
tioner. Daniel R. McLeod, Attorney General of South 
Carolina, and Everett N. Brandon and Emmet H. Clair, 
Assistant Attorneys General, for respondent. Reported 
below: 249 S. C. 605, 155 S. E. 2d 916.

No. 775, Mise. Cedil lo  v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg 
and Julia P. Cooper for the United States.

No. 777, Mise. Naegl e et  ux . v . Commi ss ioner  of  
Inter nal  Revenue . C. A. 9th Cir. Certiorari denied. 
Solicitor General Griswold, Acting Assistant Attorney 
General Pugh and Gilbert E. Andrews for respondent. 
Reported below: 378 F. 2d 397.

No. 795, Mise. Cook  v . United  States . C. A. 8th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States.

No. 808, Mise. Gaines  v . Ohio  et  al . Sup. Ct. 
Ohio. Certiorari denied.
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No. 787, Mise. Thompson  v . Machrow icz , U. S. 
Distr ict  Judge . C. A. 6th Cir. Certiorari denied. 
B. J. Tannery for petitioner. Solicitor General Griswold 
for respondent.

No. 793, Mise. Brown  v . New  York . Ct. App. 
N. Y. Certiorari denied. Peter J. O’Connor for re-
spondent. Reported below: 20 N. Y. 2d 238, 229 N. E. 
2d 192.

No. 817, Mise. Sarta in  v . United  State s . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg 
and Julia P. Cooper for the United States.

No. 819, Mise. Wall  v . Pate , Warden . Cir. Ct. 
Will County, Ill. Certiorari denied.

No. 820, Mise. Goodm an  v . Pate , Warden . Crim. 
Ct. Cook County, Ill. Certiorari denied.

No. 822, Mise. Lewi s  v . Pate , Warden , et  al . Sup. 
Ct. Ill. Certiorari denied.

No. 827, Mise. Chase  v . Rundle , Correction al  
Superi ntende nt . C. A. 3d Cir. Certiorari denied.

No. 828, Mise. Pierce  v . Frye , Warden . C. A. 7th 
Cir. Certiorari denied.

No. 832, Mise. Carter  v . Califo rnia . C. A. 9th 
Cir. Certiorari denied.

No. 836, Mise. Clark  v . Kentucky . Ct. App. Ky. 
Certiorari denied.
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No. 825, Mise. Johnson  v . Calif orni a . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Morris Lavine 
for petitioner.

No. 838, Mise. Sliva  v . Vogel , Judge . C. A. 3d Cir. 
Certiorari denied.

No. 847, Mise. Bogar t  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Peter D. Bogart, peti-
tioner, pro se.

No. 848, Mise. White  v . Murphy  et  al . C. A. 9th 
Cir. Certiorari denied.

No. 849, Mise. Lombardi  v . Follette , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 851, Mise. Lisu la  v . Pate , Warde n . Sup. Ct. 
Ill. Certiorari denied.

No. 861, Mise. Henderson  v . Maxwell , Warden . 
Sup. Ct. Ohio. Certiorari denied.

No. 876, Mise. Baca  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 383 F. 2d 154.

No. 554, Mise. Myers  et  al . v . Unite d States . 
C. A. 5th Cir. Certiorari denied. Mr . Justice  Mar -
shal l  took no part in the consideration or decision of 
this petition. Jim Hudson for petitioners. Acting Solic-
itor General Spritzer and Assistant Attorney General 
Doar for the United States. Reported below: 377 F. 
2d 412.

Rehearing Granted. (See No. 133, ante, p. 136.)
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January 29, February 6, 1968. 390 U.S.

Rehearing Denied.
No. 636, Mise. Rucker  v . Parker  et  al ., 389 U. S. 

995. Motion for leave to file petition for rehearing 
denied.

No. 66. Case -Swayne  Co ., Inc . v . Sunkist  Growe rs , 
Inc ., 389 U. S. 384;

No. 548. Snohomi sh  Count y  v . Seattle  Dis pos al  
Co. et  al ., 389 U. S. 1016;

No. 670. Illinois  ex  rel . Maeras , Treasurer  & Ex - 
Offi cio  Coll ecto r  of  Taxes  of  Madison  Count y  v . 
Chicago , Burli ngton  & Quincy  Rail road  Co . et  al ., 
389 U. S. 427 ;

No. 712. Malinou , Public  Admini strator  v . Cairns  
et  al ., 389 U. S. 1015; and

No. 637, Mise. Baskin  v . Baski n  et  al ., 389 U. S. 
1009. Petitions for rehearing denied.

No. 246. Moses  et  al . v . Washi ngton  et  al ., 389 
U. S. 428. Petition for rehearing denied. Mr . Just ice  
Marsh all  took no part in the consideration or decision 
of this petition.

Februar y  6, 1968.

Dismissals Under Rule 60.
No. 764. Gardner , Secretar y of  Heal th , Educa -

tion , and  Welfare  v . Fields . C. A. 4th Cir. Petition 
for writ of certiorari dismissed pursuant to Rule 60 of 
the Rules of this Court. Solicitor General Griswold, 
Assistant Attorney General Weisl and John C. Eldridge 
for petitioner. James H. Coleman for respondent. Re-
ported below: 378 F. 2d 4.

No. 985, Mise. Minor  v . Hastings , Chief  Judge , 
U. S. Court  of  Appeal s . Motion for leave to file peti-
tion for writ of mandamus dismissed pursuant to Rule 60 
of the Rules of this Court.
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Februar y  15, 1968.

Dismissal Under Rule 60.
No. 1266, Mise. Stone  v . Pitchess , Sherif f , et  al . 

Motion for leave to file petition for writ of habeas corpus 
dismissed pursuant to Rule 60 of the Rules of this Court.

Februar y  28, 1968.

Dismissals Under Rule 60.
No. 1069. American  Radiator  & Standard  Sanit ary  

Corp , et  al . v . Philadelphi a  Housing  Authority  
et  al . C. A. 3d Cir. Petition for writ of certiorari 
dismissed pursuant to Rule 60 of the Rules of this Court. 
William E. Willis for petitioners. Harold E. Kohn for 
respondents Philadelphia Housing Authority et al., and 
David Berger for certain other respondents.

No. 860, Mise. Dillard  v . Illinois . Sup. Ct. Ill. 
Petition for writ of certiorari dismissed pursuant to 
Rule 60 of the Rules of this Court. Sam Adam for pe-
titioner. William G. Clark, Attorney General of Illinois, 
for respondent.

Februar y  29, 1968.

Dismissal Under Rule 60.
No. 393, Mise. Rans om  v . Unite d States  et  al . 

C. A. 5th Cir. Petition for writ of certiorari dismissed 
pursuant to Rule 60 of the Rules of this Court.

March  4, 1968.

Miscellaneous Orders.
No. 925, Mise. Fox v. United  Stat es . Motion for 

leave to file petition for writ of habeas corpus denied. 
Solicitor General Griswold for the United States in 
opposition.
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No. ---- . Branigin  et  al . v . Grills  et  al . D. C.
S. D. Ind.; and

No.- . Summer s  v . Grill s  et  al . D. C. S. D. Ind. 
Applications for a stay presented to Mr . Justice  Mar -
shall , and by him referred to the Court, denied.

Memorandum of Mr . Just ice  Harlan .
We are asked by the State Election Board of Indiana, 

and others, to stay enforcement of the order of a three- 
judge District Court creating districts for the election 
of Indiana’s 11 members of the United States House of 
Representatives. The court had, after this Court’s re-
mand, 385 U. S. 455, previously declared unconstitutional 
the districting arrangement adopted in 1965 by the Indi-
ana General Assembly. Grills v. Branigin, 284 F. Supp. 
176. A majority of the District Court believed it neces-
sary to abandon many of the districting boundaries 
chosen by the General Assembly, and to substitute dis-
tricts of their own devising. In contrast, Judge Dillin’s 
dissenting opinion sought to modify the districts drawn 
by the General Assembly only where necessary to reduce 
to an acceptable minimum the population variances from 
average. This Court now denies the application.

I have heretofore expressed the view, but to no avail, 
that this Court should not approve the imposition by 
district courts of their own apportionment plans upon 
States until the Court has first given plenary consid-
eration to the matter, involving as it does delicate ques-
tions of federalism and the most unusual exercise of 
federal judicial power. See my Memorandum in Parsons 
v. Buckley, 379 U. S. 359, 364. See also Fortson v. 
Toombs, 379 U. S. 621, 623 (opinion concurring in part 
and dissenting in part). Here, as for the most part, the 
Court has chosen to leave the district courts to imple-
ment the basic apportionment decisions in Reynolds n . 
Sims, 377 U. S. 533, and Wesberry v. Sanders, 376 U. S. 1, 
without explicated guidelines. I think that this is all 
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wrong. See Rockefeller v. Wells, 389 U. S., at 421 (dis-
senting opinion of this writer).

I would in normal circumstances conclude that these 
applications for a stay should be granted in order to 
enable this Court to give full-dress consideration to the 
serious questions which the actions of the District Court 
raise. However, I feel myself obliged by the unusual 
situation confronting us here to acquiesce in the denial 
of a stay. The Indiana General Assembly has appar-
ently now adjourned without adopting any revised 
system of apportionment. The period in which pro-
spective candidates for the House of Representatives 
may file their candidacies expires on March 27, 1968, 
and a primary election is now scheduled for May 7, 
1968. If the applications for a stay were granted, and 
even if review of the District Court’s decision were expe-
dited to the utmost, Indiana would in all likelihood be 
left without any permissible system for the election of 
members of the House of Representatives. In these 
circumstances, I see no practical alternative to the denial 
of the stay requested. Only for that reason do I go 
along with the Court’s disposition.

No. 29, Orig. Texas  et  al . v . Colorado . Request of 
Texas and New Mexico for leave to reply to counterclaim 
and to otherwise plead granted. Mr . Justice  Marsh all  
took no part in the consideration or decision of this re-
quest. Crawford C. Martin, Attorney General, for the 
State of Texas, and Boston E. Witt, Attorney General, 
for the State of New Mexico, plaintiffs. [For earlier 
orders herein, see, e. g., 389 U. S. 1000.]

No. —. Marino  et  al . v . Greas on . Ct. App. N. Y. 
Application for stay presented to Mr . Justice  Douglas , 
and by him referred to the Court, denied. Julio John 
Marino and Alfred L. Plesser, applicants, pro se. Harold 
M. Spritzer for respondent in opposition.
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No. 618. Fortnig htly  Corp . v . United  Artists  
Televi sion , Inc . C. A. 2d Cir. (Certiorari granted, 
389 U. S. 969.) Motions of National Cable Television 
Association, Inc., Screen Composers Association of the 
United States of America, All-Channel Television So-
ciety, Broadcast Music, Inc., National Association of 
Broadcasters, American Society of Composers, Authors 
& Publishers, Authors League of America, Inc., and 
Writers Guild of America et al., for leave to file briefs, 
as amici curiae, granted. Motion of National Associa-
tion of Broadcasters for leave to participate in oral argu-
ment, as amicus curiae, denied. Mr . Justic e  Marsha ll  
took no part in the consideration or decision of these 
motions. On the motions were: Bruce E. Lovell for 
National Cable Television Association, Inc.; Leonard 
Zissu and Abraham Marcus for Screen Composers Asso-
ciation of the United States of America; Michael Finkel-
stein for All-Channel Television Society; Ambrose Dis- 
kow for Broadcast Music, Inc.; Warner W. Gardner, 
William H. Dempsey, Jr., and Douglas A. Anello for 
National Association of Broadcasters; Herman Finkel-
stein, Simon H. Rifkind, Jay H. Topkis and Paul S. 
Adler for American Society of Composers, Authors & 
Publishers; Irwin Karp for Authors League of America, 
Inc.; and Paul P. Selvin and William Berger for Writers 
Guild of America et al.

No. 416. Flast  et  al . v . Gardner , Secre tary  of  
Health , Education , and  Welf are , et  al . Appeal from 
D. C. S. D. N. Y. (Probable jurisdiction noted, 389 U. S. 
895.) Motions of Rose Spira et al. and National Jewish 
Commission on Law & Public Affairs for leave to file 
briefs, as amici curiae, granted. Herbert Brownell and 
Thomas F. Daly for Spira et al., and Reuben E. Gross for 
National Jewish Commission on Law & Public Affairs on 
the motions.
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No. 645. Jones  et  ux . v . Alfred  H. Mayer  Co . et  al . 
C. A. Sth Cir. (Certiorari granted, 389 U. S. 968.) Re-
quest of the Solicitor General to participate in oral argu-
ment, as amicus curiae, granted and 30 minutes allotted 
for that purpose. Counsel for respondents allotted an 
additional 30 minutes for argument. Motions of Ameri-
can Civil Liberties Union et al. and Maryland Petition 
Committee, Inc., et al. for leave to file briefs, as amici 
curiae, granted. Motion of National Committee Against 
Discrimination in Housing et al., as amici curiae, to re-
move case from summary calendar denied. Motion of 
Missouri Commission on Human Rights for leave to pre-
sent oral argument, as amicus curiae, denied. On the 
motions were Leo Pfeffer and Melvin L. Wulf for Ameri-
can Civil Liberties Union et al., Geo. Washington Wil-
liams and Thomas F. Cadwalader for Maryland Petition 
Committee, Inc., et al., Sol Rabkin and Robert L. Carter 
for National Committee Against Discrimination in Hous-
ing et al., and Norman H. Anderson, Attorney General 
of Missouri, C. B. Burns, Jr., Special Assistant Attorney 
General, and Louis C. Defeo, Jr., Assistant Attorney 
General, for Missouri Commission on Human Rights.

No. 898. Sabbath  v . United  Stat es . C. A. 9th Cir. 
(Certiorari granted, 389 U. S. 1003.) Motion of peti-
tioner for appointment of counsel granted. It is ordered 
that Murray H. Bring, Esquire, of Washington, D. C., a 
member of the Bar of this Court, be, and he is hereby, 
appointed to serve as counsel for petitioner in this case.

No. 1038. Public  Utility  Distri ct  No . 1 of  Pend  
Oreille  County  v . City  of  Seattl e ; and

No. 1039. City  of  Seattle  v . Public  Util ity  Dis -
tri ct  No. 1 of  Pend  Orei lle  County . C. A. 9th Cir. 
The Solicitor General is invited to file briefs in these 
cases expressing the views of the United States.
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No. 695. Green  et  al . v . County  School  Board  
of  New  Kent  County  et  al . C. A. 4th Cir. (Certio-
rari granted, 389 U. S. 1003) ;

No. 740. Monroe  et  al . v . Board  of  Commis sioners  
of  the  City  of  Jackson  et  al . C. A. 6th Cir. (Cer-
tiorari granted, 389 U. S. 1033); and

No. 805. Raney  et  al . v . Board  of  Education  of  the  
Gould  Schoo l  Dist rict  et  al . C. A. 8th Cir. (Cer-
tiorari granted, 389 U. S. 1034.) Request of the Solicitor 
General to participate in oral argument in these cases, as 
amicus curiae, granted and a total of 30 minutes allotted 
for that purpose. Counsel for respondents allotted a 
total of 30 additional minutes to argue on behalf of all 
respondents. Motion of American Jewish Congress for 
leave to file a brief, as amicus curiae, in No. 695 granted. 
Joseph B. Robison on the motion.

No. 995, Mise. In  re  Disbarment  of  Ellis . It hav-
ing been reported to the Court that John Flather Ellis, 
of Washington, District of Columbia, has been disbarred 
from the practice of law by order of the United States 
Court of Appeals for the District of Columbia Circuit, 
duly entered on the first day of November 1967, and this 
Court by order of December 4, 1967, having suspended 
the said John Flather Ellis from the practice of law in 
this Court and directed that a rule issue requiring him 
to show cause why he should not be disbarred;

And it appearing that the said rule was duly issued 
and served upon the respondent, and that the time within 
which to file a return to the rule has expired;

It  Is Ordered  that the said John Flather Ellis be, and 
he is hereby, disbarred from the practice of law in this 
Court and that his name be stricken from the roll of 
attorneys admitted to practice before the Bar of this 
Court.
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No. 1038, Mise. In re  Disbarment  of  O’Malle y . 
It having been reported to the Court that William R. 
O’Malley, of Wickliffe, Ohio, has been indefinitely sus-
pended from the practice of law by order of the Supreme 
Court of Ohio, duly entered on the twenty-second day of 
November 1967, and this Court by order of December 18, 
1967, having suspended the said William R. O’Malley 
from the practice of law in this Court and directed that 
a rule issue requiring him to show cause why he should 
not be disbarred;

And it appearing that the said rule was duly issued 
and served upon the respondent, and that the time within 
which to file a return to the rule has expired;

It  Is Ordered  that the said William R. O’Malley be, 
and he is hereby, disbarred from the practice of law in 
this Court and that his name be stricken from the roll 
of attorneys admitted to practice before the Bar of this 
Court.

No. 247. Puyallup  Tribe  v . Departm ent  of  Game  
of  Washington  et  al . ; and

No. 319. Kautz  et  al . v . Departme nt  of  Game  
of  Washington  et  al . Sup. Ct. Wash. (Certiorari 
granted, 389 U. S. 1013.) Request of the Solicitor Gen-
eral to participate in oral argument, as amicus curiae, 
granted and 30 minutes allotted for that purpose. The 
Attorney General of Washington allotted an additional 
30 minutes to argue on behalf of respondents. Mr . Jus -
tice  Marsh all  took no part in the consideration or 
decision of this request.

No. 495, Mise. Smith  v . Hooey , Judge . Sup. Ct. 
Tex. The Solicitor General is invited to file a brief in 
this case expressing the views of the United States.

No. 991, Mise. Blevins  v . Nelson , Warden . Mo-
tion to dispense with printing petition granted. Motion 
for leave to file petition for writ of habeas corpus denied.
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No. 939, Mise. Temple  v . United  States ;
No. 946, Mise. Furtak  v . Mc Mann , Warden ;
No. 954, Mise. Alexander  v . Perini , Correctional  

Superint endent , et  al . ;
No. 968, Mise. Rylan d v . Green , Correctional  

Superintendent  ;
No. 970, Mise. Metcalf  v . Pate , Warden ;
No. 988, Mise. Fossum  v . Porter , Sherif f ;
No. 1002, Mise. Robert s v . Rhay , Penite ntiary  

Supe rinten dent , et  al . ;
No. 1006, Mise. Johnson  v . Maxwe ll , Warden ;
No. 1013, Mise. Hurst  et  al . v . Harris , Judge , 

et  al .;
No. 1024, Mise. Tompa  v . Peyton , Penite ntiary  

Superintendent  ;
No. 1109, Mise. Blanchey  v . Porter , Sheri ff , 

et  al . ;
No. 1120, Mise. Albert son  v . Kropp ;
No. 1125, Mise. Turner  v . Nelson , Warden ; and
No. 1136, Mise. De Witt  v . California  et  al . Mo-

tions for leave to file petitions for writs of habeas corpus 
denied.

No. 904, Mise. Smith  v . United  States  Dis tri ct  
Court  for  the  Southern  Distri ct  of  Ohio . Motion 
for leave to file petition for writ of mandamus denied. 
Solicitor General Griswold for respondent in opposition.

No. 905, Mise. Wion  v. Clark , Attor ney  Genera l , 
et  al . Motion for leave to file petition for writ of 
mandamus denied. Solicitor General Griswold for re-
spondents in opposition.

No. 1023, Mise. Carondelet  Savings  & Loan  Assn . 
v. James , Judge . Motion for leave to file petition for 
writ of prohibition and/or mandamus denied. J. L. 
London and Carroll C. Gilpin on the motion.
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No. 841, Mise. Tilden  v . Illinois  Parole  and  
Pardo n Board . Motion for leave to file petition for 
writ of mandamus denied.

No. 764, Mise. Louis iana  Education  Commiss ion  
for  Needy  Children  et  al . v . Unite d  States  Dis trict  
Court  for  the  East ern  Dist rict  of  Louis iana  et  al . 
Motion for leave to file petition for writ of prohibition 
denied. L. H. Perez on the motion. Acting Solicitor 
General Spritzer and Assistant Attorney General Doar 
for the United States in opposition.

Probable Jurisdiction Noted.
No. 1116. Kirkpatr ick , Secre tary  of  State  of  

Miss ouri , et  al . v . Preis ler  et  al . ; and
No. 1117. Heinkel  et  al . v . Preis ler  et  al . Appeals 

from D. C. W. D. Mo. Probable jurisdiction noted. 
Cases consolidated and one hour allotted for oral ar-
gument. Judgment of the District Court, dated De-
cember 29, 1967, stayed pending final decisions on the 
appeals. Motion to advance denied; State of Missouri 
authorized to conduct 1968 congressional elections under 
and pursuant to 1967 Missouri Congressional Reappor-
tionment Act, Mo. Rev. Stat., §§ 128.203-128.305 (Cum. 
Supp. 1967). See Martin v. Bush, 376 U. S. 222, 223; 
cf. Lucas v. Colorado Gen. Assembly, 377 U. S. 713, 739; 
Roman v. Sincock, 377 U. S. 695, 711-712; WMCA, Inc. 
v. Lomenzo, 377 U. S. 633, 655; Burns v. Richardson, 384 
U. S. 73, 97-98. Norman H. Anderson, Attorney Gen-
eral of Missouri, pro se, Thomas J. Downey, First Assist-
ant Attorney General, and Louren R. Wood, Assistant 
Attorney General, for appellants in No. 1116. John 
David Collins for appellants Heinkel et al. in No. 1117. 
Paul W. Preisler, pro se, and for other appellees in No. 
1116. Reported below: 279 F. Supp. 952.
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No. 1138. Reynolds  et  al . v . Smith  et  al . Appeal 
from D. C. E. D. Pa. Motion of appellees for leave 
to proceed in forma pauperis granted. Probable juris-
diction noted and case set for oral argument immediately 
following No. 1134, infra. Joint motion to advance 
granted. William C. Sennett, Attorney General of Penn-
sylvania, Edward Friedman, Counsel General, and Ed-
gar R. Casper, Deputy Attorney General, for appellants. 
Harvey N. Schmidt for appellees. Reported below: 277 
F. Supp. 65.

No. 925. Balt imor e  & Ohio  Railroad  Co. et  al . v . 
Aberdeen  & Rockfis h  Railr oad  Co . et  al .; and

No. 938. Intersta te  Commerc e  Comm is si on  v . Ab -
erdee n  & Rockf is h  Railroad  Co . et  al . Appeals from 
D. C. E. D. La. Probable jurisdiction noted. Cases 
consolidated and a total of two hours allotted for oral 
argument. Edward A. Kaier, Joseph F. Eshelman, Rich-
ard B. Montgomery, Jr., Eugene E. Hunt, Kenneth H. 
Landmark and Kemper A. Dobbins for appellants in 
No. 925, and Robert W. Ginnane and Arthur J. Cerra for 
appellant in No. 938. Ashton Phelps, Howard J. 
Trienens, George L. Saunders, Jr., John W. Adams, 
Philip C. Beverly, James A. Bist line, R. Wray Henriott 
and Donal L. Turkal for Aberdeen & Rockfish Railroad 
Co. et al., and Carl E. Sanders and Walter R. McDonald 
for Southern Governors’ Conference et al., appellees in 
both cases. Reported below: 270 F. Supp. 695.

No. 1134. Washington  et  al . v . Harrell  et  al . 
Appeal from D. C. D. C. Motion of appellees for leave 
to proceed in forma pauperis granted. Probable juris-
diction noted and case set for oral argument immediately 
following No. 813 (389 U. S. 1032). Joint motion to 
advance granted. Charles T. Duncan and Hubert B. 
Pair for appellants. Peter S. Smith for appellees. Re-
ported below: 279 F. Supp. 22.
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No. 749. Eppe rson  et  al . v . Arkan sas . Appeal from 
Sup. Ct. Ark. Probable jurisdiction noted. Eugene R. 
Warren and Bruce T. Bullion for appellants. Joe Pur-
cell, Attorney General of Arkansas, for appellee.

No. 950. Broth erho od  of  Locomotive  Firem en  & 
Enginemen  et  al . v . Chica go , Rock  Island  & Pacifi c  
Railro ad  Co . et  al .; and

No. 973. Hardin , Prosec uting  Attorney , et  al . v . 
Chicago , Rock  Island  & Paci fi c  Rail road  Co . et  al . 
Appeals from D. C. W. D. Ark. Probable jurisdiction 
noted. Cases consolidated and a total of one and 
one-half hours allotted for oral argument. Mr . Justice  
Fortas  took no part in the consideration or decision of 
these cases. Janies E. Youngdahl, Robert D. Ross and 
John P. Sizemore for appellants in No. 950. Joe Purcell, 
Attorney General of Arkansas, and Leslie Evitts, Chief 
Assistant Attorney General, for appellants in No. 973. 
Martin M. Lucente, Robert V. Light, W. J. Smith, 
H. H. Friday and R. W. Yost for appellees in both cases. 
Reported below: 274 F. Supp. 294.

Certiorari Granted. (See also No. 861, October Term, 
1965, ante, p. 203; Nos. 4, 5, 6, 10, 32, and 374, 
and No. 2, Mise., ante, p. 202; Nos. 9, 14, 77, 121, 
798, and 1024, ante, p. 204; Nos. 11, 17, 19, 24, 30, 
45, and 567, ante, p. 200; No. 18, ante, p. 196; No. 
121, Mise., ante, p. 198; No. 329, Mise., ante, p. 206; 
No. 407, Mise., ante, p. 199; and No. 451, Mise., 
ante, p. 198.)

No. 689. Carroll  et  al . v . Presi dent  and  Comm is -
sioners  of  Princes s  Anne  et  al . Ct. App. Md. Cer-
tiorari granted. Melvin L. Wulf and William H. Zinman 
for petitioners. Francis B. Burch, Attorney General of 
Maryland, 8. Leonard Rottman, Assistant Attorney Gen-
eral, and Alexander G. Jones for respondents. Reported 
below: 247 Md. 126, 230 A. 2d 452.
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No. 665. Paul  H. Aschkar  & Co. v. Kamen  & Co. 
et  al . C. A. 9th Cir. Certiorari granted. Allen E. 
Susman for petitioner. Jacob Shearer for respondents. 
Solicitor General Griswold, Philip A. Loomis, David 
Ferber, Roger S. Foster and Donald M. Feuerstein for the 
Securities and Exchange Commission, as amicus curiae, 
in support of the petition. Reported below: 382 F. 2d 
689.

No. 1003. Thorpe  v . Housi ng  Authori ty  of  the  
City  of  Durham . Sup. Ct. N. C. Certiorari granted. 
Jack Greenberg, James M. Nabrit III, Charles Stephen 
Ralston and Charles H. Jones, Jr., for petitioner. Dan-
iel K. Edwards and William F. Manson for respondent. 
Reported below: 271 N. C. 468, 157 S. E. 2d 147.

No. 1034. Tink er  et  al . v . Des  Moines  Independ -
ent  Communi ty  School  Distr ict  et  al . C. A. 8th 
Cir. Certiorari granted. Melvin L. Wulf for peti-
tioners. Allan A. Herrick and David W. Belin for 
respondents. Reported below: 383 F. 2d 988.

No. 801. Spinelli  v . United  States . C. A. 8th Cir. 
Certiorari granted. Mr . Justice  Marshall  took no 
part in the consideration or decision of this petition. 
Irl B. Baris for petitioner. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg 
and Sidney M. Glazer for the United States. Reported 
below: 382 F. 2d 871.

No. 65, Mise. Perez  v . Calif ornia . Sup. Ct. Cal. 
Motion for leave to proceed in forma pauperis granted. 
Certiorari granted and case transferred to appellate 
docket. Thomas C. Lynch, Attorney General of Cali-
fornia, and Edsel W. Haws and Raymond M. Momboisse, 
Deputy Attorneys General, for respondent. Reported 
below: 65 Cal. 2d 615, 422 P. 2d 597.
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No. 978. Universal  Interp ret ive  Shuttle  Corp . v . 
Washington  Metrop olitan  Area  Transi t  Commis si on  
et  al . C. A. D. C. Cir. Certiorari granted. Mr . Jus -
tice  Marshall  took no part in the consideration or 
decision of this petition. Jeffrey L. Nagin and Allen E. 
Susman for petitioner. Russell W. Cunningham for 
respondent Washington Metropolitan Area Transit Com-
mission, and Manuel J. Davis for respondent D. C. Tran-
sit System, Inc. Solicitor General Griswold for the 
United States, as amicus curiae, in support of the petition.

No. 909. Desis t  et  al . v . Unite d  States . C. A. 2d 
Cir. Certiorari granted and case set for oral argument 
immediately following No. 174 (389 U. S. 1033). Mr . 
Justice  Mars hall  took no part in the consideration or 
decision of this petition. Abraham Glasser, David M. 
Markowitz and Irving Younger for petitioners. Solici-
tor General Griswold, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Ronald L. Gainer for the United 
States. Reported below: 384 F. 2d 889.

No. 902, Mise. Johnso n  v . Avery , Commiss ioner  of  
Correc tion , et  al . C. A. 6th Cir. Motion for leave to 
proceed in forma pauperis granted. Certiorari granted 
and case transferred to appellate docket. Karl P. War-
den for petitioner. George F. McCanless, Attorney 
General of Tennessee, Thomas E. Fox, Deputy Attorney 
General, and David W. McMackin, Assistant Attorney 
General, for respondents. Reported below: 382 F. 2d 
353.

Certiorari Denied. (See also No. 950, Mise., ante, p.
196; and No. 965, Mise., ante, p. 204.)

No. 957. Yates  v . Manale  et  al . C. A. 5th Cir. 
Certiorari denied. Solicitor General Griswold for re-
spondents.
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No. 378. O’Reilly  v . Board  of  Medical  Exami ners  
of  the  State  of  Calif ornia . Sup. Ct. Cal. Certiorari 
denied. EUis J. Horvitz for petitioner. Thomas C. 
Lynch, Attorney General of California, and Stephen H. 
Silver, Deputy Attorney General, for respondent. Solic-
itor General Griswold filed a memorandum, as amicus 
curiae, by invitation of the Court [389 U. S. 966]. Re-
ported below: 66 Cal. 2d 381, 426 P. 2d 167.

No. 748. Bretti  v . Flori da . Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Milton E. Grusmark for peti-
tioner. Earl Faircloth, Attorney General of Florida, and 
Arthur L. Rothenberg and Arden M. Siegendorf, Assist-
ant Attorneys General, for respondent. Reported below: 
192 So. 2d 6.

No. 868. Pranno  v . Unit ed  States . C. A. 7th Cir. 
Certiorari denied. John A. McIntyre for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Kirby W. Patterson for 
the United States. Reported below: 385 F. 2d 387.

No. 886. Armel  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Earl W. Allison for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Sidney M. Glazer for 
the United States. Reported below: 384 F. 2d 51.

No. 897. Trans  World  Airli nes , Inc . v . Civi l  Aero -
nauti cs  Board . C. A. D. C. Cir. Certiorari denied. 
Charles Pickett and Carl S. Rowe for petitioner. Solic-
itor General Griswold, Assistant Attorney General Tur-
ner, Howard E. Shapiro, Joseph B. Goldman, O. D. Oz- 
ment, Warren L. Sharjman and Frederic D. Houghteling 
for respondent. Reported below: 128 U. S. App. D. C. 
126, 385 F. 2d 648.
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No. 893. Public  Servic e  Commis si on  of  Wisc onsin  
et  al . v. Federal  Power  Comm iss ion . C. A. D. C. Cir. 
Certiorari denied. William E. Torkelson for Public 
Service Commission of Wisconsin, and Raymond F. 
Simon for City of Chicago, petitioners. Solicitor Gen-
eral Griswold, Richard A. Solomon, Peter H. Schiff, Israel 
Convisser and Cyril S. Wofsy for Federal Power Com-
mission. Charles C. McDugald and William W. Brackett 
for Natural Gas Pipeline Co. of America, intervenor 
below. Charles F. Wheatley, Jr., for Village of Bethany, 
Illinois, et al., as amici curiae, in support of the petition. 
Reported below: 128 U. S. App. D. C. 107, 385 F. 2d 629.

No. 905. Mastr o  v . United  States . C. A. 7th Cir. 
Certiorari denied. R. Eugene Pincham, Earl E. Stray-
horn, Charles B. Evins and Sam Adam for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 385 F. 2d 333.

No. 906. Rovico, Inc . v . American  Photocop y  
Equip ment  Co . C. A. 7th Cir. Certiorari denied. 
Samuel J. Stoll for petitioner. William C. Conner, 
Albert E. Jenner, Jr., John J. Crown and Robert A. 
Curley for respondent. Reported below: 384 F. 2d 813.

No. 911. Nantahala  Power  & Ligh t  Co . v . Federal  
Powe r  Commis si on . C. A. 4th Cir. Certiorari denied. 
Randall J. LeBoeuf, Jr., for petitioner. Solicitor General 
Griswold, Richard A. Solomon, Peter H. Schiff, Drexel D. 
Journey and Israel Convisser for respondent. Reported 
below: 384 F. 2d 200.

No. 914. Schem el  v. Gene ral  Motors  Corp . C. A. 
7tl] Cir. Certiorari denied. William J. Marshall for 
petitioner. Thomas M. Scanlon and Ross L. Malone for 
respondent. Reported below: 384 F. 2d 802.
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No. 916. Home  Town  Foods , Inc ., et  al . v . Wirtz , 
Secre tary  of  Labor . C. A. 5th Cir. Certiorari denied. 
John Bachelier, Jr., for petitioners. Solicitor General 
Griswold, Charles Donahue, Bessie Margolin and Robert 
E. Nagle for respondent. Reported below: 381 F. 2d 
653.

No. 926. Schmidinge r  et  al . v. Welsh  et  al .; and
No. 981. Wels h  et  al . v . Schmidi nger  et  al . C. A. 

3d Cir. Certiorari denied. William D. Lucas and Mel-
vin H. Kurtz for petitioners in No. 926 and for respond-
ents in No. 981. William J. Ungvarsky for petitioners 
in No. 981 and for respondents in No. 926. Reported 
below: 383 F. 2d 455.

No. 929. Gibs on  v . Johnso n  et  al . Ct. Civ. App. 
Tex., 12th Sup. Jud. Dist. Certiorari denied. Harry D. 
Moreland for petitioner. Harold A. Ross for respond-
ents. Reported below: 414 S. W. 2d 235.

No. 930. Rochell e , Trustee  in  Bankruptc y v . 
United  Stat es . C. A. 5th Cir. Certiorari denied. 
William Madden Hill for petitioner. Solicitor General 
Griswold, Assistant Attorney General Rogovin and Caro-
lyn R. Just for the United States. Reported below: 384 
F. 2d 748.

No. 936. Step toe  & Johnso n  et  al . v . Fort  Myers  
Seafood  Packe rs , Inc . C. A. D. C. Cir. Certiorari 
denied. Frank F. Roberson for petitioners. Glenn A. 
Mitchell and Edwin M. Slote for respondent. Reported 
below: 127 U. S. App. D. C. 93, 381 F. 2d 261.

No. 939. Kegle y v . Aetna  Life  Insurance  Co . 
C. A. 5th Cir. Certiorari denied. John G. Patterson 
for petitioner. W. 0. Shafer for respondent. Reported 
below: 389 F. 2d 348.
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No. 940. Rehman  et  al . v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. A. L. Wirin and 
Fred Okrand for petitioners. Reported below: 253 Cal. 
App. 2d 119, 61 Cal. Rptr. 65.

No. 942. Marketl ines , Inc . v . Securi ties  and  
Exchan ge  Commiss ion . C. A. 2d Cir. Certiorari de-
nied. Emanuel Redfield for petitioner. Solicitor Gen-
eral Griswold, Philip A. Loomis, Jr., Walter P. North 
and Jacob H. Stillman for respondent. Reported below: 
384 F. 2d 264.

No. 943. Skaggs  v . United  States . C. A. 6th Cir. 
Certiorari denied. W. Hays Pettry for petitioner. So-
licitor General Griswold, Robert H. Marquis and James 
H. Eldridge for the United States. Reported below: 
386 F. 2d 769.

No. 947. Schroeder  et  ux . v . Busen hart  et  al . 
App. Ct. Ill., 1st Dist. Certiorari denied. William R. 
Ming, Jr., for petitioners. Albert E. Jenner, Jr., Philip 
W. Tone and Albert J. Harrell for respondents Busen - 
hart et al. Reported below: 80 Ill. App. 2d 431, 225 
N. E. 2d 702.

No. 948. Higgin son  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Melvin M. Belli and John Y. 
Brown for petitioner. Solicitor General Griswold, S. Bil-
lingsley Hill and A. Donald Mileur for the United States. 
Reported below: 384 F. 2d 504.

No. 951. Seanor  Coal  Co . v . Lewis  et  al ., Trustee s . 
C. A. 3d Cir. Certiorari denied. Nicholas Unkovic for 
petitioner. Welly K. Hopkins, Harold H. Bacon and 
M. E. Boiarsky for respondents. Reported below: 382 
F. 2d 437.
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No. 944. Union  Electric  Co . v . City  of  East  St . 
Louis . Sup. Ct. Ill. Certiorari denied. Robert Brod-
erick for petitioner. Avern B. Scolnik for respondent. 
Reported below: 37 Ill. 2d 537, 229 N. E. 2d 522.

No. 952. Vill age  of  Robbins  v . Village  of  Mid -
lothian . App. Ct. Ill., 1st Dist. Certiorari denied. 
Walter K. Black for petitioner. Elbert F. Elmore and 
Robert J. Nolan for respondent. Reported below: 81 
Ill. App. 2d 22, 225 N. E. 2d 651.

No. 953. Indus trial  Workers  of  the  World  et  al . 
v. Clark , Attor ney  General . C. A. D. C. Cir. Cer-
tiorari denied. Marshall Patner for petitioners. Solic-
itor General Griswold for respondent. Reported below: 
128 U. S. App. D. C. 165, 385 F. 2d 687.

No. 954. Willi ams  v . Illinois . Sup. Ct. Ill. Cer-
tiorari denied. R. Eugene Pincham, Earl E. Strayhorn, 
Charles B. Evins and Sam Adam for petitioner. Re-
ported below: 37 Ill. 2d 521, 229 N. E. 2d 495.

No. 955. Elgin , Joliet  & Easte rn  Rail wa y  Co . v . 
Del  Raso  et  al . App. Ct. Ill., 1st Dist. Certiorari 
denied. Harlan L. Hackbert for petitioner. Robert A. 
Sprecher and Meyer Z. Grant for respondents. Reported 
below: 84 Ill. App. 2d 344, 228 N. E. 2d 470.

No. 958. Cundick  v. Broadbent . C. A. 10th Cir. 
Certiorari denied. John J. Rooney for petitioner. Re-
ported below: 383 F. 2d 157.

No. 966. Pennsylvani a  v . Dell  Publications , Inc ., 
et  al . Sup. Ct. Pa. Certiorari denied. Joseph M. 
Smith and Arlen Specter for petitioner. Reported be-
low: 427 Pa. 189, 233 A. 2d 840.
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No. 956. Hibler  et  ux . v . Commis si oner  of  Inter -
nal  Revenue . C. A. 5th Cir. Certiorari denied. Bob 
Huff for petitioners. Solicitor General Griswold, Assist-
ant Attorney General Rogovin, Grant W. Wiprud and 
Donald A. Statland for respondent. Reported below: 
383 F. 2d 989.

No. 960. Colbe rg , Inc ., et  al . v . Califor nia  ex  rel . 
Departm ent  of  Public  Works . Sup. Ct. Cal. Cer-
tiorari denied. Richard Burton Daley for petitioners. 
Harry S. Fenton and Robert F. Carlson for respondent. 
Reported below: 67 Cal. 2d 408, 432 P. 2d 3.

No. 965. Cothren  v. Unite d Stat es . C. A. 4th 
Cir. Certiorari denied. T. R. Bryan and W. H. Mc- 
Elwee for petitioner. Solicitor General Griswold, As- 
sistant Attorney General Vinson and Beatrice Rosenberg 
for the United States. Reported below: 386 F. 2d 364.

No. 967. Atchis on , Topeka  & Santa  Fe Railway  
Co . v. Boyer . Sup. Ct. Ill. Certiorari denied. Floyd 
Stuppi and Gus Svolos for petitioner. Sidney Z. Karasik 
for respondent. Reported below: 38 Ill. 2d 31, 230 N. E. 
2d 173.

No. 970. Guinn , U. S. Dis trict  Judge , et  al . v . ACF 
Industrie s , Inc . C. A. 5th Cir. Certiorari denied. 
John G. Patterson and Gerald K. Fugit for petitioners. 
William J. Barnes for respondent. Reported below: 384 
F. 2d 15.

No. 980. Electri c  Furnace  Corp . v . Deering  Mil -
liken  Researc h  Corp . C. A. 6th Cir. Certiorari de-
nied. John A. Chambliss, Jr., and Sizer Chambliss for 
petitioner. B. P. Gambrell and Ray H. Moseley for 
respondent. Reported below: 383 F. 2d 352.
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No. 972. Arley  et  ux . v . Unite d  Pacific  Insura nce  
Co. C. A. 9th Cir. Certiorari denied. John Caughlan 
for petitioners. Kenneth E. Roberts for respondent. 
Reported below: 379 F. 2d 183.

No. 976. Town ship  of  Hamilton  Towns hip  et  al . 
v. Board  of  Chosen  Freeholder s of  the  County  of  
Atlanti c et  al . Sup. Ct. N. J. Certiorari denied. 
Patrick T. McGahn, Jr., for petitioners. Isaac C. Gins-
burg for respondents Board of Chosen Freeholders of the 
County of Atlantic et al. Reported below: 50 N. J. 394, 
235 A. 2d 891.

No. 979. Kinsey  v . Huggins  et  al . Ct. Civ. App. 
Tex., 4th Sup. Jud. Dist. Certiorari denied. H. L. 
Hays, Jr., for petitioner. Josh H. Groce for respondent 
Huggins. Reported below: 414 S. W. 2d 208.

No. 982. Hanes  Hosie ry  Divi si on -Hanes  Corp . v . 
Nation al  Labor  Relation s Board . C. A. 4th Cir. 
Certiorari denied. Whiteford S. Blakeney for peti-
tioner. Solicitor General Griswold, Arnold Ordman, 
Dominick L. Manoli and Norton J. Come for respondent. 
Reported below: 384 F. 2d 188.

No. 984. Monte  Vist a  Lodge  v . Guardi an  Life  
Insur ance  Co . of  America . C. A. 9th Cir. Certio-
rari denied. Kenneth Barwick for petitioner. Sterling 
Hutcheson for respondent. Reported below: 384 F. 2d 
126.

No. 985. Bruce  v . Unite d  State s . C. A. D. C. Cir. 
Certiorari denied. Ralph J. Temple, Sarel M. Kandell, 
Wm. Warfield Ross, Lawrence Speiser and Melvin L. 
Wulf for petitioner. Solicitor General Griswold, Assist-
ant Attorney General Vinson and Beatrice Rosenberg 
for the United States.
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No. 987. Cobb  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. C. Anthony Friloux, Jr., for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Edward Fenig 
for the United States. Reported below: 383 F. 2d 789.

No. 988. Lustig er  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Burton Marks for petitioner. Solici-
tor General Griswold, Assistant Attorney General Vinson 
and Philip R. Monahan for the United States. Reported 
below: 386 F. 2d 132.

No. 990. Josl yn  v . Josly n  et  al . Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Morris Lavine for peti-
tioner. James H. Kindel, Jr., and John W. Armagost for 
respondents Joslyn et al.

No. 991. Joslyn  v . Superi or  Court  of  Calif ornia , 
County  of  Los  Angeles , et  al . Sup. Ct. Cal. Certio-
rari denied. Morris Lavine for petitioner. James H. 
Kindel, Jr., and John W. Armagost for respondents 
Joslyn et al.

No. 996. Myzel  et  al . v . Fields  et  al . C. A. 8th 
Cir. Certiorari denied. Leonard M. Leiman for peti-
tioners. Edward M. Glennon for respondents. Reported 
below: 386 F. 2d 718.

No. 998. Wilkins  v . United  States . C. A. 4th Cir. 
Certiorari denied. Edward P. Morgan for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Rogovin, Joseph M. Howard and John P. Burke for the 
United States. Reported below: 385 F. 2d 465.

No. 1013. In  re  Hutchi ns  et  al . C. A. 3d Cir. 
Certiorari denied. Milton T. Lasher for petitioners. 
Reported below: 385 F. 2d 486.
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No. 994. Estes  et  al . v . Camden  Fire  Insurance  
Associati on  of  Genera l  Accident  Fire  & Life  As -
sur ance  Corp ., Ltd ., et  al . C. A. 6th Cir. Certiorari 
denied. Edward J. Utz for Camden Fire Insurance Assn, 
of General Accident Fire & Life Assurance Corp., Ltd., 
Robert M. Dennis for State Automobile Mutual Insur-
ance Co., Ambrose H. Lindhorst for Gusweiler, William B. 
Saxbe, Attorney General, James D. Newcomer, Assistant 
Attorney General, and Charles S. Lopeman for the State 
of Ohio, and Solicitor General Griswold for the United 
States, respondents.

No. 999. Delman  et  ux . v . Commi ssi oner  of  In -
ternal  Revenue . C. A. 3d Cir. Certiorari denied. 
Martin D. Cohen for petitioners. Solicitor General Gris-
wold, Assistant Attorney General Rogovin, Crombie J. D. 
Garrett and Willy Nordwind, Jr., for respondent. Re-
ported below: 384 F. 2d 929.

No. 1000. Milton , dba  Servic e  Check  Co . v . Unite d  
State s . C. A. 6th Cir. Certiorari denied. James R. 
Willis for petitioner. Solicitor General Griswold, As- 
sistant Attorney General Rogovin, Crombie J. D. Garrett 
and Carolyn R. Just for the United States. Reported 
below: 382 F. 2d 976.

No. 1001. Long  v . United  States . C. A. 5th Cir. 
Certiorari denied. John Patterson and Edmon L. Rine-
hart for petitioner. Solicitor General Griswold, Assist-
ant Attorney General Vinson and Beatrice Rosenberg for 
the United States. Reported below: 387 F. 2d 377.

No. 1002. Wagor  et  al ., Trustees  v . Cal  Kovens  
Constructi on  Corp . C. A. 5th Cir. Certiorari denied. 
P. D. Thomson for petitioners. Robert C. Ward for 
respondent. Reported below: 382 F. 2d 813.
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No. 1005. Fulton  v . Illinois . App. Ct. Ill., 1st 
Dist. Certiorari denied. Frank D. Reeves for peti-
tioner. Reported below: 84 Ill. App. 2d 280, 228 N. E. 
2d 203.

No. 1006. State  Farm  Fire  & Casualty  Co . v . 
Mc Ferrin . C. A. 5th Cir. Certiorari denied. Fred H. 
Sievert, Jr., for petitioner. Reported below: 382 F. 2d 
282.

No. 1007. Boardman  et  al . v . United  States . Ct. 
Cl. Certiorari denied. John L. Sullivan and Francis W. 
Sullivan for petitioners. Solicitor General Griswold, 
Assistant Attorney General Martz, Roger P. Marquis 
and & Billingsley Hill for the United States. Reported 
below: 180 Ct. Cl. 264, 376 F. 2d 895.

No. 1010. Knowle s Electro nics , Inc ., et  al . v . 
Tibbe tts  Industri es , Inc ., et  al . C. A. 7th Cir. Cer-
tiorari denied. Wilfred S. Stone and Anthony S. 
Zummer for petitioners. David L. Ladd, Dugald S. 
McDougall and Charles S. Grover for respondents. Re-
ported below: 386 F. 2d 209.

No. 1011. Burtz -Durha m Construction  Co ., Inc ., 
et  al . v. United  State s . C. A. 5th Cir. Certiorari 
denied. Alex McLennan for petitioners. Solicitor Gen-
eral Griswold, Assistant Attorney General Weisl and 
Morton Hollander for the United States. Reported 
below: 384 F. 2d 913.

No. 1012. Fish er  v . United  States . C. A. 2d Cir. 
Certiorari denied. William J. Corcoran for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Sidney M. Glazer for 
the United States. Reported below: 387 F. 2d 165.
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No. 1014. Federal  Oil  Co . v . Commi ss ioner  of  In -
ternal  Revenue . C. A. 3d Cir. Certiorari denied. 
Martin D. Cohen for petitioner. Solicitor General Gris-
wold and Assistant Attorney General Rogovin for 
respondent. Reported below: 385 F. 2d 127.

No. 1017. Houser  v . O’Leary , Deputy  Commi s -
si oner , Fourteenth  Compe nsation  Distr ict , et  al . 
C. A. 9th Cir. Certiorari denied. Edwin J. Peterson for 
petitioner. Solicitor General Griswold for O’Leary, and 
Floyd A. Fredrickson for American Mail Line, Ltd., et al., 
respondents. Reported below: 383 F. 2d 730.

No. 1018. Masters on  v . United  Stat es . C. A. 2d 
Cir. Certiorari denied. Joseph Goldberg for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Mervyn Hamburg for 
the United States. Reported below: 383 F. 2d 610.

No. 1019. Franklin  v . United  States . C. A. 5th 
Cir. Certiorari denied. P. Walter Jones and Jerry W. 
Brimberry for petitioner. Solicitor General Griswold for 
the United States. Reported below: 384 F. 2d 377.

No. 1021. Santos  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Max Cohen for petitioner. Solic-
itor General Griswold, Assistant Attorney General Vin-
son, Beatrice Rosenberg and Edward Fenig for the 
United States. Reported below: 385 F. 2d 43.

No. 1035. Ande rson  et  al . v . Cotner , Clerk  of  
Cleveland  City  Council , et  al . Sup. Ct. Ohio. Cer-
tiorari denied. Jack G. Day for petitioners. Daniel J. 
O’Loughlin for respondent Cotner. Ralph Rudd for 
American Civil Liberties Union of Ohio, as amicus curiae, 
in support of the petition.
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No. 1020. Litt le , aka  Harden  v . Oregon . Sup. Ct. 
Ore. Certiorari denied. Otto R. Skopil, Jr., for peti-
tioner. John B. Leahy for respondent. Reported below: 
----Ore.----- , 431 P. 2d 810.

No. 1022. Colonial  Stee l  & Iron  Co . et  al . v . 
Miller  Equipmen t  Co . C. A. 4th Cir. Certiorari 
denied. Nelson Woodson for petitioners. Lewis F. 
Powell, Jr., for respondent. Reported below: 383 F. 2d 
669.

No. 1023. Southern  Construction  Co., Inc ., et  al . 
v. General  Electric  Co . C. A. 5th Cir. Certiorari 
denied. R. Emmett Kerrigan for petitioners. Clifford 
E. Hughes and Cromwell Warner for respondent. Re-
ported below: 383 F. 2d 135.

No. 1037. Mancus o  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Norman P. Ramsey and H. Thomas 
Howell for petitioner. Solicitor General Griswold, As- 
sistant Attorney General Rogovin and Joseph M. How-
ard for the United States. Reported below: 378 F. 2d 
612.

No. 1043. Safway  Steel  Scaff olds  Co . of  Georgia  
v. Nation al  Labor  Rela tio ns  Board . C. A. 5th Cir. 
Certiorari denied. P. D. Thomson for petitioner. Solic-
itor General Griswold, Arnold Ordman, Dominick L. 
Manoli and Norton J. Come for respondent. Reported 
below: 383 F. 2d 273.

No. 1047. National  Inside r , Inc . v . Best  Medium  
Publis hing  Co ., Inc . C. A. 7th Cir. Certiorari denied. 
Elmer Gertz for petitioner. Frank J. McGarr and Dan-
iel A. Becco for respondent. Reported below: 385 F. 
2d 384.
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No. 1042. Gay  v . City  of  Orlando . Dist. Ct. App. 
Fla., 4th Dist. Certiorari denied. J. Russell Hornsby 
for petitioner. Norman Burke for respondent. Re-
ported below: 202 So. 2d 896.

No. 1040. Given s  v . Arkansas . Sup. Ct. Ark. Cer-
tiorari denied. Thorp Thomas for petitioner. Reported 
below: 243 Ark. 16, 418 S. W. 2d 629.

No. 1048. Evershield  Products , Inc . v . Sapp  et  al ., 
dba  Tice  Supermarket . Sup. Ct. Fla. Certiorari de-
nied. Samuel Kimmel for petitioner. Julian Clarkson 
for respondents.

No. 1077. Nowell  v . Nowell . C. A. 5th Cir. Cer-
tiorari denied. Lawrence W. Anderson for petitioner. 
W. B. West III for respondent. Reported below: 384 
F. 2d 951.

No. 874. Spiro  v . United  States . C. A. 3d Cir. 
Certiorari denied. Mr . Justice  Black  and Mr . Justi ce  
Douglas  are of the opinion that certiorari should be 
granted. Esther Strum Frankel for petitioner. Solicitor 
General Griswold, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Paul C. Summitt for the United 
States. Reported below: 384 F. 2d 159.

No. 968. Banco  Nacional  de  Cuba  v . Farr  et  al ., 
dba  Farr , Whit lock  & Co., et  al . C. A. 2d Cir. 
Certiorari denied. Mr . Justice  Marsha ll  took no 
part in the consideration or decision of this petition. 
Victor Rabinowitz and Leonard B. Boudin for peti-
tioner. C. Dickerman Williams for Farr et al., and 
Whitney North Seymour, Eastman Birkett and John A. 
Guzzetta for Compania Azucarera Vertientes-Camaguey 
de Cuba et al., respondents. Reported below: 383 F. 
2d 166.
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No. 935. National  Dairy  Products  Corp . v . United  
States . C. A. 8th Cir. Certiorari denied. Mr . Justice  
Marshall  took no part in the consideration or decision 
of this petition. John T. Chadwell, Richard W. Mc-
Laren and Martin J. Purcell for petitioner. Solicitor 
General Griswold, Assistant Attorney General Turner 
and Raymond P. Hernacki for the United States. Re-
ported below: 384 F. 2d 457.

No. 983. Battle  Mountain  Co . v . Udall , Secre tary  
of  the  Interior . C. A. 9th Cir. Certiorari denied. 
Mr . Justic e  Marshall  took no part in the consideration 
or decision of this petition. William Braly Murray for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Martz, Roger P. Marquis and A. Donald 
Mileur for respondent. Reported below: 385 F. 2d 90.

No. 992. Scales  et  al . v . Riddel l . C. A. 9th Cir. 
Certiorari denied. Mr . Just ice  Marsha ll  took no part 
in the consideration or decision of this petition. Ernest 
R. Mortenson for petitioners. Solicitor General Gris-
wold, Assistant Attorney General Rogovin, Robert N. 
Anderson and Robert I. Waxman for respondent.

No. 1009. Hanna hvil le  Indian  Community  et  al . 
v. Unite d State s . Ct. Cl. Certiorari denied. Mr . 
Justic e  Marsh all  took no part in the consideration or 
decision of this petition. Robert C. Bell, Jr., for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Martz, Roger P. Marquis and A. Donald Mileur 
for the United States. Reported below: 179 Ct. Cl. 473.

No. 1033. Powell  v . National  Savings  & Trust  Co . 
C. A. D. C. Cir. Certiorari denied. Mr . Justic e  Mar -
shal l  took no part in the consideration or decision of 
this petition.
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No. 1031. Bender  et  ux . v . United  States . C. A. 
6th Cir. Certiorari denied. Mr . Justic e Marshall  
took no part in the consideration or decision of this peti-
tion. John Kennedy Lynch for petitioners. Solicitor 
General Griswold, Assistant Attorney General Rogovin 
and Loring W. Post for the United States. Reported 
below: 383 F. 2d 656.

No. 964. Las  Vegas  Local  Joint  Execut ive  Board  
of  Culinary  Worke rs  & Bartenders  et  al . v . Las  
Vegas  Haciend a , Inc ., et  al . C. A. 9th Cir. Certiorari 
denied. Mr . Just ice  Fortas  is of the opinion that 
certiorari should be granted. Roland C. Davis for peti-
tioners. Reported below: 383 F. 2d 667.

No. 1004. Helm  v . United  States . C. A. 4th Cir. 
Certiorari denied. Mr . Justi ce  Douglas  is of the opin-
ion that certiorari should be granted. Clyde C. Ran-
dolph, Jr., for petitioner. Solicitor General Griswold, 
Assistant Attorney General Vinson and Beatrice Rosen-
berg for the United States. Reported below: 386 F. 2d 
434.

No. 1030. Mc Mann , Warden  v . Davis . C. A. 2d Cir. 
Motion of respondent for leave to proceed in forma pau-
peris granted. Certiorari denied. Louis J. Lefkowitz, 
Attorney General of New York, Samuel A. Hirshowitz, 
First Assistant Attorney General, and Joel Lewittes and 
Iris Steel, Assistant Attorneys General, for petitioner. 
Gretchen White Oberman for respondent. Reported 
below: 386 F. 2d 611.

No. 1032. Philli ps  v . Murchi son . C. A. 2d Cir. 
Certiorari denied. Mr . Justi ce  Fortas  took no part in 
the consideration or decision of this petition. Robert L. 
Bobrick for petitioner. Ronald S. Daniels and Richard J. 
Barnes for respondent. Reported below: 383 F. 2d 370.
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No. 975. Seago  v . North  Carolin a  Theatre s , Inc ., 
et  al . C. A. 4th Cir. Certiorari denied. Mr . Just ice  
Black  and Mr . Justi ce  White  are of the opinion that 
certiorari should be granted. Milton Bordwin for peti-
tioner. Charles F. Young for respondent Paramount 
Film Distributing Corp, et al.

No. 10, Mise. Durham  v . Haynes , Traini ng  Center  
Super intenden t . C. A. 8th Cir. Certiorari denied. 
Norman H. Anderson, Attorney General of Missouri, and 
Walter W. Nowotny, Jr., Assistant Attorney General, for 
respondent. Reported below: 368 F. 2d 989.

No. 139, Mise. Guerrero  v . Calif ornia . Ct. App. 
Cal., 4th App. Dist. Certiorari denied. Thomas C. 
Lynch, Attorney General of California, William E. James, 
Assistant Attorney General, and William V. Ballough, 
Deputy Attorney General, for respondent. Reported 
below: 247 Cal. App. 2d 687, 56 Cal. Rptr. 7.

No. 183, Mise. Johnson  v . Flori da . Sup. Ct. Fla. 
Certiorari denied. Earl Faircloth, Attorney General of 
Florida, and George R. Georgieff, Assistant Attorney 
General, for respondent.

No. 217, Mise. Brown  v . California . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Thomas C. Lynch, 
Attorney General of California, William E. James, As-
sistant Attorney General, and Jack K. Weber, Deputy 
Attorney General, for respondent.

No. 420, Mise. Whitty  v . Wisco nsin . Sup. Ct. Wis. 
Certiorari denied. Bronson C. La Follette, Attorney 
General of Wisconsin, and Robert E. Sutton, Assistant 
Attorney General, for respondent. Reported below: 34 
Wis. 2d 278, 149 N. W. 2d 557.
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No. 459, Mise. Biot  v . New  York . Ct. App. N. Y. 
Certiorari denied. 0. John Rogge for petitioner. Isidore 
Dollinger and Daniel J. Sullivan for respondent.

No. 569, Mise. Puli do  v . California . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Thomas C. Lynch, 
Attorney General of California, and Edward P. O’Brien 
and Clifford K. Thompson, Jr., Deputy Attorneys Gen-
eral, for respondent.

No. 578, Mise. Freema n  v . Simps on , Warden . C. A. 
5th Cir. Certiorari denied. MacDonald Gallion, At-
torney General of Alabama, and David W. Clark and 
Walter S. Turner, Assistant Attorneys General, for 
respondent.

No. 596, Mise. Andrew s , aka  Turqe  v . United  
State s . C. A. 2d Cir. Certiorari denied. Leon B. 
Polsky and Phylis Skloot Bamberger for petitioner. So-
licitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Sidney M. Glazer for 
the United States. Reported below: 381 F. 2d 377.

No. 618, Mise. Colli ns  v . Minnesota . Sup. Ct. 
Minn. Certiorari denied. Peter Dorsey for petitioner. 
Douglas M. Head, Attorney General of Minnesota, 
George M. Scott and Henry W. McCarr, Jr., for respond-
ent. Reported below: 276 Minn. 459, 150 N. W. 2d 850.

No. 672, Mise. Willi ams  v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 381 F. 2d 382.

No. 692, Mise. Tobar  v . Wiscon sin . Sup. Ct. Wis. 
Certiorari denied. Bronson C. La Follette, Attorney 
General of Wisconsin, and Robert E. Sutton, Assistant 
Attorney General, for respondent.
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No. 628, Mise. Brandl  v . Burke , Warden . Sup. Ct. 
Wis. Certiorari denied. Bronson C. La Follette, Attor-
ney General of Wisconsin, and William A. Platz and 
Thomas A. Lockyear, Assistant Attorneys General, for 
respondent.

No. 727, Mise. Mares  v . United  States . C. A. 10th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson and Philip R. Monahan 
for the United States. Reported below: 383 F. 2d 811.

No. 762, Mise. Harris  v . United  State s . C. A. 5th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, Beatrice Rosenberg and 
Robert G. Maysack for the United States.

No. 788, Mise. Green  v . United  State s . C. A. D. C. 
Cir. Certiorari denied. Dennis G. Lyons for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson and Jerome M. Feit for the United States. Re-
ported below: 127 U. S. App. D. C. 272, 383 F. 2d 199.

No. 809, Mise. Cooper  v . Pennsyl vania . Sup. Ct. 
Pa. Certiorari denied. Herman I. Pollock and John W. 
Packel for petitioner. Arlen Specter for respondent.

No. 813, Mise. Sims  v . Unit ed  Stat es . C. A. 4th 
Cir. Certiorari denied. Russell R. Reno, Jr., for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson and Beatrice Rosenberg for the United 
States.

No. 834, Mise. Corliss , aka  Hayes  v . Montana . 
Sup. Ct. Mont. Certiorari denied. Lloyd J. Skedd for 
petitioner. Reported below: 150 Mont. 40, 430 P. 2d 
632.
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No. 823, Mise. Brown  v . United  States . C. A. 10th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 380 F. 2d 477.

No. 824, Mise. Heald  v . Maine . Sup. Jud. Ct. 
Maine. Certiorari denied. Clyde R. Chapman for peti-
tioner. James S. Erwin, Attorney General of Maine, 
and John W. Benoit, Assistant Attorney General, for 
respondent. Reported below: 232 A. 2d 79.

No. 833, Mise. Duisen  v . Missour i. Sup. Ct. Mo. 
Certiorari denied. Theodore F. Schwartz for petitioner. 
Norman H. Anderson, Attorney General of Missouri, and 
Courtney Goodman, Jr., Assistant Attorney General, for 
respondent.

No. 837, Mise. Vida  v . Clark , Attorney  General , 
et  al . C. A. 7th Cir. Certiorari denied. Solicitor Gen-
eral Griswold for respondents.

No. 843, Mise. Morgan  v . United  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Rogovin, Joseph M. Howard 
and John P. Burke for the United States. Reported 
below: 380 F. 2d 686.

No. 844, Mise. Clemas  v . United  States . C. A. 8th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 382 F. 2d 403.

No. 863, Mise. Lamps on  v . Iowa . Sup. Ct. Iowa. 
Certiorari denied. Reported below: ----  Iowa---- , 149
N. W. 2d 116.

No. 870, Mise. Ball  v . United  States . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 381 F. 2d 702.
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No. 859, Mise. Aiello  et  al . v . Ohio . Ct. App. 
Ohio, Cuyahoga County. Certiorari denied. James R. 
Willis for petitioners. John T. Corrigan and Harvey R. 
Monck for respondent.

No. 865, Mise. Swar tz  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson, Beatrice Rosenberg 
and Kirby W. Patterson for the United States.

No. 871, Mise. Doole y  v . Alabama . Sup. Ct. Ala. 
Certiorari denied.

No. 872, Mise. Preston  v . Warden , Kentucky  Pen -
itentiary . C. A. 6th Cir. Certiorari denied.

No. 873, Mise. Gill  v . Ohio . Ct. App. Ohio, Madi-
son County. Certiorari denied. D. Harland Jackman 
for petitioner.

No. 874, Mise. Cabell o v . Calif orni a . Ct. App. 
Cal., 4th App. Dist. Certiorari denied.

No. 877, Mise. Newma n v . New  York . Ct. App. 
N. Y. Certiorari denied. Louis J. Lejkowitz, Attorney 
General of New York, Ruth Kessler Toch, Solicitor 
General, and Winifred C. Stanley, Assistant Attorney 
General, for respondent.

No. 878, Mise. Spade r  v . Shovlin , State  Hospi tal  
Superi ntende nt . Sup. Ct. Pa. Certiorari denied.

No. 879, Mise. Harri s  v . Rhay , Penitent iary  Super -
inten dent . C. A. 9th Cir. Certiorari denied.

No. 880, Mise. Castelo  v . New  York . Ct. App. 
N. Y. Certiorari denied.
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No. 881, Mise. Hoffer  v . Unit ed  Stat es . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States.

No. 884, Mise. Sharp  v . United  Stat es . C. A. 4th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson, Beatrice Rosenberg 
and Kirby W. Patterson for the United States. Reported 
below: 381 F. 2d 708.

No. 885, Mise. Wise  v . United  States . C. A. D. C. 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson, Beatrice Rosenberg 
and Jerome M. Feit for the United States. Reported 
below: 127 U. S. App. D. C. 279, 383 F. 2d 206.

No. 886, Mise. Garrett  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Luke McKissack for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 382 F. 2d 768.

No. 887, Mise. Bohms  v . Gardner , Secre tary  of  
Healt h , Education , and  Welfare . C. A. 8th Cir. 
Certiorari denied. Charles Lacey for petitioner. Solic-
itor General Griswold for respondent. Reported below: 
381 F. 2d 283.

No. 889, Mise. Bunker  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 891, Mise. Eubanks  v . Minnes ota . Sup. Ct. 
Minn. Certiorari denied. Douglas M. Head, Attorney- 
General of Minnesota, and George M. Scott for respond-
ent. Reported below: 277 Minn. 257, 152 N. W. 2d 453.

No. 892, Mise. Abina  v . California . Ct. App. Cal., 
3d App. Dist. Certiorari denied.
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No. 895, Mise. Bell  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson and Beatrice Rosenberg 
for the United States. Reported below: 382 F. 2d 985.

No. 901, Mise. Huska  v . Gardner , Secre tary  of  
Health , Education , and  Welf are . C. A. 5th Cir. 
Certiorari denied. Solicitor General Griswold for re-
spondent. Reported below: 367 F. 2d 863.

No. 903, Mise. Restrep o v . Sauls . Sup. Ct. Fla. 
Certiorari denied.

No. 908, Mise. Jenki ns  v . Bebeau  et  al . C. A. 6th 
Cir. Certiorari denied.

No. 909, Mise. Fulfo rd  v . Smith , Warden . Super. 
Ct. Ga., Tattnall County. Certiorari denied.

No. 910, Mise. Murray  v . Kentucky . Ct. App. Ky. 
Certiorari denied.

No. 912, Mise. Hayes  v . Tenness ee . Sup. Ct. Tenn. 
Certiorari denied. George F. McCanless, Attorney Gen-
eral of Tennessee, and Thomas E. Fox, Deputy Attorney 
General, for respondent.

No. 913, Mise. Anzai , Guardian  v . Hawaii . Sup. 
Ct. Hawaii. Certiorari denied. Helen B. Ryan for peti-
tioner. Bert T. Kobayashi, Attorney General of Hawaii, 
and Clinton R. Ashford, Special Deputy Attorney Gen-
eral, for respondent. Reported below: ----  Haw. ---- ,
430 P. 2d 319.

No. 915, Mise. Hudgins  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported be-
low: 252 Cal. App. 2d 174, 60 Cal. Rptr. 176.
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No. 911, Mise. Ewi ng  v . Rundl e , Correcti onal  
Superi ntende nt . C. A. 3d Cir. Certiorari denied.

No. 916, Mise. Blyden  v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 918, Mise. Maggio  v . Penns ylva nia . Sup. 
Ct. Pa. Certiorari denied. H. David Rothman for 
petitioner.

No. 919, Mise. Bales  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 429 P. 2d 
1014.

No. 922, Mise. Beltow ski  v . Minnes ota . C. A. 8th 
Cir. Certiorari denied.

No. 923, Mise. Snowd en  v . United  Stat es . C. A. 
5th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 384 F. 2d 357.

No. 927, Mise. Wheaton  v . Comstock , Conserva -
tion  Center  Superi nten dent , et  al . Sup. Ct. Cal. 
Certiorari denied.

No. 931, Mise. Bernhardt  v . Rundl e , Correctional  
Superi ntende nt . C. A. 3d Cir. Certiorari denied.

No. 934, Mise. Cave  v . Unite d  Stat es . C. A. 2d 
Cir. Certiorari denied. Herbert S. Siegal for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson and Philip R. Monahan for the United States.

No. 945, Mise. Ostrowski  v . Manbeck . C. A. D. C. 
Cir. Certiorari denied. Seymour J. Spelman for re-
spondent. Reported below: 128 U. S. App. D. C. 1, 
384 F. 2d 970.
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No. 935, Mise. Shurney  v . Ohio . Sup. Ct. Ohio. 
Certiorari denied.

No. 940, Mise. Furtak  v . New  York . County Ct., 
Steuben County, N. Y. Certiorari denied.

No. 941, Mise. Boney  v . Unite d  State s . C. A. D. C. 
Cir. Certiorari denied. Worth Rowley for petitioner. 
Solicitor General Griswold for the United States. Re-
ported below: 128 U. S. App. D. C. 279, 387 F. 2d 237.

No. 949, Mise. Richards on  v . Calif ornia  Adult  
Authority . Sup. Ct. Cal. Certiorari denied.

No. 951, Mise. Schac k  v . Florida . Sup. Ct. Fla. 
Certiorari denied.

No. 952, Mise. Jackson  v . Fitz harris , Training  
Facility  Superi ntende nt , et  al . Sup. Ct. Cal. Certio-
rari denied.

No. 953, Mise. Hartmann  v . Lund , Medical  Direc -
tor , Minne sot a  Securi ty  Hosp ital . Sup. Ct. Minn. 
Certiorari denied. Lynn S. Cartner for petitioner. 
Douglas M. Head, Attorney General of Minnesota, and 
William J. Hempel, Chief Deputy Attorney General, for 
respondent. Reported below: 277 Minn. 398, 152 N. W. 
2d 514.

No. 956, Mise. Lewis , aka  Ehrlich  v . Illinois  
et  al . C. A. 7th Cir. Certiorari denied.

No. 957, Mise. Aldri dge  v . Henders on , Warden . 
C. A. 6th Cir. Certiorari denied. Reported below: 382 
F. 2d 288.

No. 958, Mise. Roof  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Frederic A. Johnson for petitioner. 
Solicitor General Griswold for the United States.
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No. 959, Mise. Sweet  v . Washingt on . Sup. Ct. 
Wash. Certiorari denied. Reported below: 71 Wash. 
2d 172, 426 P. 2d 983.

No. 963, Mise. Marnoch  v . United  State s . C. A. 
3d Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson and Beatrice Rosen-
berg for the United States. Reported below: 382 F. 2d 
1019.

No. 964, Mise. Mitchel l  v . Illi nois . Sup. Ct. Ill. 
Certiorari denied.

No. 966, Mise. Balsz  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Reported below: 252 
Cal. App. 2d 644, 60 Cal. Rptr. 778.

No. 967, Mise. Straus s v . New  Jers ey . Sup. Ct. 
N. J. Certiorari denied.

No. 972, Mise. Malone  v . Crous e , Warden . C. A. 
10th Cir. Certiorari denied. Reported below: 380 F. 
2d 741.

No. 974, Mise. Vatelli  v . Calif orni a  et  al . C. A. 
9th Cir. Certiorari denied.

No. 975, Mise. Espa rza  v . Nelson , Warden . Sup. 
Ct. Cal. Certiorari denied.

No. 980, Mise. Gillesp ie  v . United  States . C. A. 
5th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 384 F. 2d 716.

No. 986, Mise. Dutch  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Reported below: 254 
Cal. App. 2d 163, 61 Cal. Rptr. 727.
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No. 976, Mise. Purifo y v. Wainw right , Correc -
tions  Direct or . C. A. 5th Cir. Certiorari denied.

No. 978, Mise. Fox v. Maroney , Correctional  
Superintendent . C. A. 3d Cir. Certiorari denied.

No. 979, Mise. Castr o  v . Califor nia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 981, Mise. Flores  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 984, Mise. Jackso n  v . Wilson , Warden , et  al . 
C. A. 9th Cir. Certiorari denied.

No. 987, Mise. Dougla s v . Michigan . Sup. Ct. 
Mich. Certiorari denied.

No. 989, Mise. Carroll  v . Turner , Warden . C. A. 
4th Cir. Certiorari denied.

No. 990, Mise. Parker  v . Maryland . Ct. Sp. App. 
Md. Certiorari denied.

No. 992, Mise. Riley  v . New  Jersey . Sup. Ct. N. J. 
Certiorari denied.

No. 993, Mise. Wynn  v . Peyton , Peni ten tia ry  
Superintendent . C. A. 4th Cir. Certiorari denied.

No. 994, Mise. Canno n v . Wainwri ght , Correc -
ti ons  Direc tor . Sup. Ct. Fla. Certiorari denied.

No. 1004, Mise. Carr  v . Alabama . Ct. App. Ala. 
Certiorari denied. John C. Walters for petitioner. Re-
ported below: 44 Ala. App. 40, 202 So. 2d 59.
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No. 996, Mise. Mc Cabe  v . United  Stat es . Ct. Cl. 
Certiorari denied.

No. 997, Mise. Calla s  v . Rhay , Penitentiary  Super -
intendent . Sup. Ct. Wash. Certiorari denied.

No. 998, Mise. Washi ngton  v . Ohio . Sup. Ct. 
Ohio. Certiorari denied.

No. 1003, Mise. Mc Derm ott  v . Dis trict  Court  of  
Riley  County . Sup. Ct. Kan. Certiorari denied.

No. 1005, Mise. Cassas a  v . Calif ornia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied.

No. 1010, Mise. Urbano  v . Lis ton . C. A. 4th Cir. 
Certiorari denied. Russell R. Reno, Jr., for respondent.

No. 1011, Mise. Troiani  v . New  York . Ct. App. 
N. Y. Certiorari denied. Peter J. O’Connor for 
respondent.

No. 1012, Mise. White  v . Peyton , Penitent iary  
Superi ntende nt . C. A. 4th Cir. Certiorari denied.

No. 1018, Mise. Blanton  v . Ropke , Judge . Ct. App. 
Ky. Certiorari denied. David Kaplan for petitioner. 
John B. Breckinridge, Attorney General of Kentucky, 
and George F. Rabe, Assistant Attorney General, for 
respondent.

No. 1031, Mise. Azzon e  v . Tahash , Warden . C. A. 
8th Cir. Certiorari denied.

No. 1034, Mise. Allen  v . Tenne ss ee . Cir. Ct., 
Sevier County, Tenn. Certiorari denied.
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No. 1037, Mise. Duarte  v . California . Sup. Ct. 
Cal. Certiorari denied.

No. 1041, Mise. Soviero  et  al . v . Folle tte , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 1043, Mise. Green  v . Calif orni a . Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Reported below: 
236 Cal. App. 2d 1, 45 Cal. Rptr. 744.

No. 1045, Mise. Donaldson  v . O’Connor , State  
Hosp ital  Superi ntendent , et  al . C. A. 5th Cir. 
Certiorari denied. Morton Birnbaum for petitioner.

No. 1062, Mise. Keaton  v . Ohio . Ct. App. Ohio, 
Pickaway County. Certiorari denied. Reported below: 
9 Ohio App. 2d 139, 223 N. E. 2d 631.

No. 1080, Mise. Wallach  v . Ungerma n  et  al . C. A. 
10th Cir. Certiorari denied.

No. 1089, Mise. Gonzalez  v . New  York . Ct. App. 
N. Y. Certiorari denied. Robert A. Meister and An-
thony F. Marra for petitioner. Frank S. Hogan and 
Michael Juviler for respondent. Reported below: 20 
N. Y. 2d 289, 229 N. E. 2d 220.

No. 1102, Mise. Evans  v . Oregon . Sup. Ct. Ore. 
Certiorari denied. Lawrence A. Aschenbrenner for 
petitioner. George Van Hoomissen and Jacob B. Tanzer 
for respondent. Reported below: ----  Ore. ---- , 432 P.
2d 175.

No. 230, Mise. Will iams  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Mr . Justi ce  Marshall  
took no part in the consideration or decision of this peti-
tion. Solicitor General Griswold for the United States.
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No. 1110, Mise. Levine  v . Colgat e -Palmoli ve  Co . 
et  al . C. A. 2d Cir. Certiorari denied.

No. 1115, Mise. Seidler  v . United  States . C. A. 
7th Cir. Certiorari denied. Marvin Juran for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Kirby W. Pat-
terson for the United States. Reported below: 385 F. 
2d 387.

No. 31, Mise. Floyd  v . Unite d  State s . C. A. 6th 
Cir. Certiorari denied. Mr . Justi ce  Douglas  is of the 
opinion that certiorari should be granted. Mr . Justi ce  
Marsh all  took no part in the consideration or decision 
of this petition. Solicitor General Marshall, Assistant 
Attorney General Vinson, Beatrice Rosenberg and Rob-
ert G. Maysack for the United States.

No. 42, Mise. Allen  v . Meier  et  al . C. A. 9th Cir. 
Certiorari denied. Mr . Just ice  Marsh all  took no part 
in the consideration or decision of this petition. Solic-
itor General Marshall, Assistant Attorney General Vin-
son and Philip R. Monahan for respondents. Reported 
below: 374 F. 2d 447.

No. 343, Mise. Barnes  v . United  State s . C. A. 5th 
Cir. Certiorari denied. Mr . Just ice  Marshall  took 
no part in the consideration or decision of this petition. 
Solicitor General Griswold for the United States. Re-
ported below: 378 F. 2d 646.

No. 947, Mise. Bennett  v . United  States . C. A. 
6th Cir. Certiorari denied. Mr . Just ice  Marshall  
took no part in the consideration or decision of this peti-
tion. Solicitor General Griswold for the United States. 
Reported below: 383 F. 2d 398.
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No. 971, Mise. Comley  v. United  Stat es . C. A. 
10th Cir. Certiorari denied. Mr . Justi ce  Marshall  
took no part in the consideration or decision of this peti-
tion. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Kirby W. Pat-
terson for the United States.

No. 524, Mise. Johnso n  v . Pate , Warden . C. A. 
7th Cir. Certiorari denied. Mr . Just ice  Douglas  is of 
the opinion that certiorari should be granted. Wil-
liam G. Clark, Attorney General of Illinois, and John J. 
O’Toole and Donald J. Veverka, Assistant Attorneys 
General, for respondent.

No. 1078, Mise. Gonzalez  v . Warden , Brookly n  
House  of  Dete ntio n . Ct. App. N. Y. Certiorari de-
nied. Mr . Justice  Douglas  is of the opinion that cer-
tiorari should be granted. Jack Greenberg, Michael 
Meltsner, Anthony G. Amsterdam, James M. Nabrit III, 
Charles Stephen Ralston and Melvyn Zarr for petitioner. 
Frank S. Hogan, H. Richard Uviller and Alan F. Scribner 
for respondent. Reported below: 21 N. Y. 2d 18, 233 
N. E. 2d 265.

No. 839, Mise. Fis cher  v . Unite d  State s . C. A. 2d 
Cir. Certiorari denied. Mr . Justice  Fortas  is of the 
opinion that certiorari should be granted. Eugene P. 
Souther for petitioner. Solicitor General Griswold, As- 
sistant Attorney General Vinson and Beatrice Rosenberg 
for the United States. Reported below: 381 F. 2d 509.

No. 855, Mise. Bennet t  v . Myers , Correctional  
Superi ntendent . C. A. 3d Cir. Certiorari denied. 
Mr . Justi ce  Fortas  is of the opinion that certiorari 
should be granted. United States v. Wade, 388 U. S. 
218, at 261-262 (separate opinion). Reported below: 
381 F. 2d 814.
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No. 917, Mise. Armijo  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Mr . Justice  Black  and Mr . 
Just ice  Douglas  are of the opinion that certiorari should 
be granted and the judgment reversed. James F. Hewitt 
for petitioner. Solicitor General Griswold, Assistant 
Attorney General Vinson and Jerome M. Feit for the 
United States. Reported below: 384 F. 2d 694.

Rehearing Granted. (See No. 861, October Term, 1965, 
ante, p. 203.)

Rehearing Denied.
No. 933, October Term, 1966. China  Union  Lines , 

Ltd . v. A. 0. Andersen  & Co. et  al .; and
No. 934, October Term, 1966. Lan  Jing -Chau  et  al . 

v. A. 0. Andersen  & Co. et  al ., 386 U. S. 933, 1000. 
Motion of American Trial Lawyers Association, Admi-
ralty Section, for leave to file a brief, as amicus curiae, 
in support of petition for second rehearing denied. Mo-
tions for leave to file second petitions for rehearing 
denied. Mr . Justic e Marsh all  took no part in the 
consideration or decision of these motions. Arthur J. 
Mandell on the motion for American Trial Lawyers 
Association, Admiralty Section.

No. 680, Mise., October Term, 1966. Rucker  v . 
Johns on , Clerk  of  Distri ct  Court , 385 U. S. 941. 
Motion for leave to file petition for rehearing denied. 
Mr . Just ice  Marsha ll  took no part in the considera-
tion or decision of this motion.

No. 21. ZsCHERNIG ET AL. V. MlLLER, ADMINISTRA-
TOR, et  al ., 389 U. S. 429. Petition for rehearing or 
clarification of opinion denied. Mr . Justice  Marsha ll  
took no part in the consideration or decision of this 
petition.
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No. 581. Japanese  War  Notes  Claiman ts  Associa -
tio n  of  the  Philip pines , Inc . v . United  Stat es , 389 
U. S. 971;

No. 668. Amp lex  of  Maryland , Inc . v . Outboar d  
Marine  Corp ., 389 U. S. 1036;

No. 720. Henry  v . Delhi -Taylor  Oil  Corp ., 389 
U. S. 1021 ;

No. 735. Klein  et  al . v . United  Stat es , 389 U. S. 
1037;

No. 753. Birns  v . Ohio , 389 U. S. 1038;
No. 758. Gates  v . P. F. Collier , Inc ., 389 U. S. 

1038;
No. 768. Osbourne  et  al . v . Miss iss ipp i Valley  

Barge  Line  Co . et  al ., 389 U. S. 579 ;
No. 769. Skyline  Homes , Inc . v . Nation al  Labor  

Rela tio ns  Board , 389 U. S. 1039;
No. 790. Brasw ell  Motor  Frei ght  Lines , Inc ., 

et  al . v. United  States  et  al ., 389 U. S. 569;
No. 815. Paula itis  v . Paulaitis , ante, p. 36;
No. 820. Thrif ty  Shoppe rs  Scrip  Co . v . Unite d  

Stat es  et  al ., 389 U. S. 580;
No. 821. Bell  et  ux . v . United  Stat es , 389 U. S. 

1042;
No. 840. Miller  v . Haines , Direc tor , Department  

of  Mental  Hygiene  and  Correc tion  of  Ohio , et  al ., 
389 U. S. 582;

No. 843. Rutherford  et  al . v . Amer ican  Medical  
Ass ociation , Inc ., et  al ., 389 U. S. 1043;

No. 850. Jame s , State  Treasurer  of  Texas , et  al . 
v. Gilmore  et  al ., 389 U. S. 572;

No. 865. E. W. Buschm an  Co . v . National  Labor  
Relat ions  Board , 389 U. S. 1045;

No. 927. Zuckerman  et  al . v . Greason , ante, p. 
925; and

No. 928. Allinson  v . Greas on , ante, p. 925. Peti-
tions for rehearing denied.
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No. 502, Mise. Epton  v . New  York , ante, p. 29;
No. 771, Mise. Ept on  v . New  York , ante, p. 29;
No. 702, Mise. Rogers  v . Stanley , State  Hospi tal  

Direc tor , 389 U. S. 1055;
No. 706, Mise. Butterfi eld  v . Gazel le , 389 U. S. 

1024;
No. 777, Mise. Naegl e et  ux . v . Commi ss ioner  of  

Internal  Revenue , ante, p. 927;
No. 800, Mise. Stebbi ns  v . Nation wid e Mutual  

Insurance  Co ., ante, p. 910;
No. 803, Mise. Osw ald  v . Crous e , Warden , ante, 

p. 910; and
No. 864, Mise. Taylor  v . Burke , Warden , et  al ., 

ante, p. 918. Petitions for rehearing denied.

No. 366. American  Investors  Fund , Inc . v . Fogel  
et  al ., 389 U. S. 830. Motion for leave to file petition 
for rehearing denied.

No. 498. Colorado  River  Water  Conser vation  
Dis trict  et  al . v . Four  Counties  Water  Use rs  Ass o -
ciation  et  al ., 389 U. S. 1049. Petition for rehearing 
denied. Mr . Justi ce  Marshall  took no part in the 
consideration or decision of this petition.

No. 692. Byrne  v . Chicago  Title  & Trust  Co . 
et  al ., 389 U. S. 1005. Motion for leave to proceed 
further herein in forma pauperis granted. Petition for 
rehearing denied.

No. 900. Rebens torf  v . Illinois , ante, p. 924. Mo-
tion to dispense with printing petition granted. Peti-
tion for rehearing denied.

No. 745, Mise. Mc Cray  v . Arraj , Chief  Judge , 
U. S. Dis trict  Court , 389 U. S. 1030. Motion for leave 
to file petition for rehearing denied.
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No. 791. Sobel l  v. Unite d  State s , 389 U. S. 1051. 
Petition for rehearing denied. Mr . Justi ce  White  and 
Mr . Just ice  Marshall  took no part in the considera-
tion or decision of this petition.

March  11, 1968.

Miscellaneous Orders.
No. 31, Orig. Utah  v . United  State s . Motions of 

Great Salt Lake Minerals & Chemicals Corp, for leave to 
intervene as a plaintiff and to intervene, in the alterna-
tive, as a defendant, together with its answer and cross 
claim referred to Special Master for a report and recom-
mendation. Such report and recommendation shall also 
include motion of Morton International, Inc., for leave to 
intervene heretofore referred to the Special Master. 
Mr . Justice  Marshall  took no part in the considera-
tion or decision of these motions. George E. Boss and 
Robert D. Larsen on the motions. Phil L. Hansen, 
Attorney General, for the State of Utah in opposition; 
Solicitor General Griswold for the United States. [For 
earlier orders herein, see, e. g., 389 U. S. 909.]

No. 416. Flast  et  al . v . Gardner , Secretary  of  
Health , Education , and  Welfare , et  al . Appeal from 
D. C. S. D. N. Y. (Probable jurisdiction noted, 389 U. S. 
895.) Motion of United Americans for Public Schools 
for leave to file a brief, as amicus curiae, granted. 
Henry C. Clausen on the motion.

No. 701. In  re  Whitti ngton . Ct. App. Ohio, Fair- 
field County. (Certiorari granted, 389 U. S. 819.) Mo-
tion of Defender’s Office, Cleveland Legal Aid Society, 
to dispense with printing its brief, as amicus curiae, 
denied. Mr . Justic e Black , Mr . Justice  Douglas , 
Mr . Just ice  Brennan  and Mr . Justi ce  Stewart  are 
of the opinion that the motion should be granted.
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No. 742. Maryland  et  al . v . Wirtz , Secret ary  of  
Labor , et  al . Appeal from D. C. Md. (Probable juris-
diction noted, 389 U. S. 1031.) Motion of State of 
Maryland et al. for additional time for oral argument 
and for permission for three attorneys to participate in 
argument denied. Mr . Justice  Marshall  took no part 
in the consideration or decision of this motion. Francis 
B. Burch, Attorney General of Maryland, and Alan M. 
Wilner, Assistant Attorney General, on the motion.

No. 802. Peyt on , Penitentiary  Supe rinten dent  v . 
Rowe  et  al . C. A. 4th Cir. (Certiorari granted, 389 
U. S. 1035.) Motion of State of California for leave to 
participate in oral argument, as amicus curiae, denied. 
Thomas C. Lynch, Attorney General of California, and 
Edward P. O'Brien, Deraid E. Granberg and Clifford K. 
Thompson, Deputy Attorneys General, on the motion.

No. 1058. Fairle y  et  al . v . Patters on  et  al .; and
No. 1059. Bunton  et  al . v . Patters on  et  al . Ap-

peals from D. C. S. D. Miss. The Solicitor General is 
invited to file a brief expressing the views of the United 
States including the question of the jurisdiction of the 
three-judge court.

No. 1164, Mise. Gerberdi ng  v . Tahash , Warden ; 
and

No. 1165, Mise. Henders on  v . Kolos ki , Correc -
tional  Superi ntendent . Motions for leave to file peti-
tions for writs of habeas corpus denied.

No. 1159, Mise. Crowder  v . Smith , Warden , et  al . 
Motion for leave to file petition for writ of habeas corpus 
denied. Mr . Justic e Marsh all  took no part in the 
consideration or decision of this motion.
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No. 1168, Mise. Yost  v . Wainwri ght , Correction s  
Director . Motion for leave to file petition for writ of 
habeas corpus denied. Treating the papers submitted as 
a petition for a writ of certiorari, certiorari denied.

No. 1160, Mise. Britt on  et  al . v . Thomsen , Chief  
Judge , U. S. Dis trict  Court , et  al . Motion for leave 
to file petition for writ of mandamus denied. William 
Harris Zinman on the motion. Francis B. Burch, Attor-
ney General of Maryland, and George W. Liebmann, 
Assistant Attorney General, for respondents Bullen et al. 
in opposition.

Probable Jurisdiction Noted.
No. 824. WHYY, Inc . v . Borough  of  Glass boro  

et  al . Appeal from Sup. Ct. N. J. Probable jurisdic-
tion noted. Grover C. Richman, Jr., for appellant. 
John W. Trimble for appellee Borough of Glassboro. 
Reported below: 50 N. J. 6, 231 A. 2d 608.

Certiorari Granted. (See also No. 871, ante, p. 339; No. 
913, ante, p. 338; No. 934, ante, p. 340; and No. 786, 
Mise., ante, p. 335.)

No. 1049. Federal  Trade  Commis si on  v . Texaco  
Inc . et  al . C. A. D. C. Cir. Certiorari granted. Solic-
itor General Griswold, Assistant Attorney General Tur-
ner, Lawrence G. Wallace, James Mcl. Henderson and 
Alvin L. Berman for petitioner. Milton Handler for 
Texaco Inc., and Edgar E. Barton for B. F. Goodrich Co., 
respondents. Reported below: 127 U. S. App. D. C. 349, 
383 F. 2d 942.

No. 937. Commonw ealth  Coatings  Corp . v . Con -
tin ent al  Casualt y  Co . et  al . C. A. 1st Cir. Certio-
rari granted. Emanuel Harris for petitioner. Luther P. 
House, Jr., for respondents. Reported below: 382 F. 
2d 1010.
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Certiorari Denied. (See also No. 961, ante, p. 338; and
No. 1168, Mise., supra.)

No. 910. Spigner  v. California . Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Burton Marks and Har-
vey A. Schneider for petitioner. Thomas C. Lynch, 
Attorney General of California, Doris H. Maier, Assist-
ant Attorney General, and Edward H. Hinz, Jr., and 
Daniel J. Kremer, Deputy Attorneys General, for 
respondent.

No. 962. Mc Maniga l  v. Simon  et  al . C. A. 7th 
Cir. Certiorari denied. Charles V. Falkenberg for peti-
tioner. John J. Stamos, Edward J. Hladis and Ronald 
Butler for respondents. Reported below: 382 F. 2d 408.

No. 986. Wheatland  Hills  Corp . v . Morton . 
Dist. Ct. App. Fla., 3d Dist. Certiorari denied. Eugene 
Gressman, Harvey J. Abel and Allan Milledge for peti-
tioner. Marion E. Sibley and Irving B. Levenson for 
respondent. Reported below: 199 So. 2d 122.

No. 1026. Pearson  v . Hursh , State  Welfare  Com -
mis sion er . C. A. 8th Cir. Certiorari denied.

No. 1041. Western  Pacific  Railroa d  Co . et  al . v. 
Habermeyer  et  al ., Members  of  Rail road  Retirement  
Board , et  al . C. A. 9th Cir. Certiorari denied. Burn-
ham Enersen and Richard Murray for petitioners. So-
licitor General Griswold, Assistant Attorney General 
Weisl, Morton Hollander and Leonard Schaitman for 
respondents. Reported below: 382 F. 2d 1003.

No. 1060. Jones  v . Calif ornia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied. Morris Lavine for peti-
tioner. Reported below: 254 Cal. App. 2d 200, 62 Cal. 
Rptr. 304.
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No. 1036. Myers  v . United  States . Ct. Cl. Cer-
tiorari denied. Solicitor General Griswold for the United 
States.

No. 1053. Krechevsky  v . Unite d State s . C. A. 
2d Cir. Certiorari denied. Aaron L. Gersten for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Edward Fenig 
for the United States.

No. 1056. City  of  Jacksonville  v . Schumann  et  al . 
Dist. Ct. App. Fla., 1st Dist. Certiorari denied. Claude 
L. Mullis, Sr., and William Lee Allen for petitioner. 
John S. Duss for Schumann et al., and W. D. Jones, Jr., 
for Brain et al., respondents. Reported below: 199 So. 
2d 727.

No. 1073. Haldane  v . Chagno n  et  al . C. A. 9th 
Cir. Certiorari denied. Joseph W. Jarrett for respond-
ents Chagnon et al., and Donald W. Rees for respondent 
Thompson. Reported below: ---- F. 2d----- .

No. 1086. Malin ou , Public  Adminis trat or  v . Kier -
nan , Public  Adminis trator , et  al . Sup. Ct. R. I. 
Certiorari denied. Martin Malinou, petitioner, pro se. 
Bernard W. Boyer and Leonard A. Kiernan, Jr., pro se, 
for respondent Kiernan. Reported below:---- R. I.----- , 
235 A. 2d 105.

No. 1025. Coiner , Warden  v . Shear . C. A. 4th Cir. 
Certiorari denied. Mr . Just ice  Black  is of the opinion 
that certiorari should be granted and the case set down 
for oral argument. C. Donald Robertson, Attorney Gen-
eral of West Virginia, and Leo Catsonis and Morton I. 
Taber, Assistant Attorneys General, for petitioner.
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No. 1097. Evans  Reamer  & Machine  Co . v . United  
Stat es . Ct. Cl. Certiorari denied. Richard F. Stevens 
for petitioner. Solicitor General Griswold for the United 
States. Reported below: 181 Ct. Cl. 539, 386 F. 2d 873.

No. 447, Mise. Walker  v . Flori da . Sup. Ct. Fla. 
Certiorari denied. Richard Y. Feder and Alfred Hop-
kins for petitioner. Earl Faircloth, Attorney General of 
Florida, and Harold Mendelow, Assistant Attorney Gen-
eral, for respondent. Reported below: 197 So. 2d 492.

No. 883, Mise. Parker  v . Maryland  et  al . C. A. 
4th Cir. Certiorari denied. William B. Beebe and Her-
shel Shanks for respondent National Education Associa-
tion of the United States, and J. Cookman Boyd, Jr., for 
respondents Maryland State Teachers’ Assn, et al.

No. 938, Mise. Dunn  v . Unit ed  State s . C. A. 1st 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson and Beatrice Rosenberg 
for the United States. Reported below: 383 F. 2d 357.

No. 942, Mise. Connor  v . Massachuse tts ;
No. 955, Mise. Landry  v . Massachus etts ; and
No. 1068, Mise. Doherty  v . Mass achus etts . Sup. 

Jud. Ct. Mass. Certiorari denied. James J. Twohig for 
petitioner in No. 942, Mise., and F. Lee Bailey for peti-
tioner in No. 1068, Mise. Elliot L. Richardson, Attorney 
General of Massachusetts, and Willie J. Davis and How-
ard M. Miller, Assistant Attorneys General, for respond-
ent in all three cases. Reported below: 353 Mass. 197, 
229 N. E. 2d 267.

No. 1017, Mise. Mancilla  v . United  States  et  al . 
C. A. 9th Cir. Certiorari denied. Solicitor General 
Griswold for the United States et al. Reported below: 
382 F. 2d 269.
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No. 977, Mise. Wilke s v . Florida  Bar . Sup. Ct. 
Fla. Certiorari denied. H. 0. Pemberton for respond-
ent. Reported below: 199 So. 2d 472.

No. 1036, Mise. Snyder  v . Penns ylva nia . Sup. Ct. 
Pa. Certiorari denied. Reported below: 427 Pa. 83, 
233 A. 2d 530.

No. 1052, Mise. Succop  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied. Reported below: 67 Cal. 2d 
785, 433 P. 2d 473.

No. 1055, Mise. Hollis  v . California . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 1056, Mise. Siplinger  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported below: 
252 Cal. App. 2d 817, 60 Cal. Rptr. 914.

No. 1058, Mise. Camp  v . Washingt on . Sup. Ct. 
Wash. Certiorari denied. Reported below: 71 Wash. 
2d 620, 430 P. 2d 187.

No. 1063, Mise. Weav er  v . United  State s . C. A. 
4th Cir. Certiorari denied. John A. Shorter, Jr., for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Vinson, Beatrice Rosenberg and Edward 
Fenig for the United States. Reported below: 384 F. 2d 
879.

No. 1087, Mise. Willi ams  v . Illinoi s . Sup. Ct. Ill. 
Certiorari denied. Louis P. Yangas for petitioner. Re-
ported below: 38 Ill. 2d 150, 230 N. E. 2d 214.

No. 1066, Mise. Long  et  al . v . Marylan d . Ct. Sp. 
App. Md. Certiorari denied. John F. McAuliffe and 
Robert C. Heeney for petitioners. Reported below: 
1 Md. App. 326, 230 A. 2d 119.
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No. 1061, Mise. Givens  v . Califo rnia . Ct. App. 
Cal., 3d App. Dist. Certiorari denied.

No. 1067, Mise. Harris  v . Reagan , Governor  of  
Calif ornia . Sup. Ct. Cal. Certiorari denied.

No. 1069, Mise. Weil and  v . O’Neal . Sup. Ct. Ill. 
Certiorari denied.

No. 1071, Mise. Kizer  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 1079, Mise. Hamle tt  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Solicitor General Gris-
wold, Assistant Attorney General Vinson and Beatrice 
Rosenberg for the United States.

No. 1086, Mise. Alexander  v . Alabama . Ct. App. 
Ala. Certiorari denied. W. L. Longshore for petitioner. 
MacDonald Gallion, Attorney General of Alabama, and 
John C. Tyson III, Assistant Attorney General, for re-
spondent. Reported below: 44 Ala. App. 143, 204 So. 
2d 486.

No. 1092, Mise. Pine da  v . Calif ornia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied. R. Donald 
Chapman for petitioner. Reported below: 253 Cal. App. 
2d 443, 62 Cal. Rptr. 144.

No. 1101, Mise. Mink  v . Michigan . Sup. Ct. Mich. 
Certiorari denied.

No. 1106, Mise. Miller  v . United  State s . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg 
and Edward Fenig for the United States. Reported be-
low : 382 F. 2d 583.
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No. 1113, Mise. Zavala  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1117, Mise. Butterfi eld  v . Gazelle . C. A. D. C. 
Cir. Certiorari denied.

No. 1118, Mise. O’Toole  v . Scaf ati , Correcti onal  
Superi ntendent . C. A. 1st Cir. Certiorari denied. 
Reported below: 386 F. 2d 168.

No. 1128, Mise. Schack  v . Florida  et  al . C. A. 5th 
Cir. Certiorari denied.

No. 1172, Mise. Love  v . United  States . C. A. 8th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, Beatrice Rosenberg 
and Leonard H. Dickstein for the United States. Re-
ported below: 386 F. 2d 260.

Rehearing Denied.

No. 483. Detenber  et  al ., Admini st ratrice s v . 
American  Univers al  Insurance  Co., 389 U. S. 987; 
ante, p. 917. Petition for rehearing denied.

March  18, 1968.

Miscellaneous Orders.
No. 33, Orig. Arkansas  v . Tennes see . Answer and 

counterclaim of the State of Tennessee referred to Special 
Master. [For earlier order herein, see 389 U. S. 1026.]

No. 133. Kolod  et  al . v . Unite d  Stat es , ante, p. 
136. Motion of the United States to modify order set 
for oral argument. Mr . Justi ce  Marshall  took no 
part in the consideration or decision of this motion. 
Solicitor General Griswold on the motion. Edward Ben-
nett Williams for petitioners in opposition.
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March 18, 1968. 390 U.S.

No.- . Lazaros  v . Michigan . Application for bail 
presented to Mr . Justice  Fortas , and by him referred to 
the Court, denied. >8. Jerome Bronson for respondent in 
opposition.

No. 510. Pickering  v . Board  of  Education  of  Town -
shi p High  Schoo l  Dis trict  205, Will  County . Appeal 
from Sup. Ct. Ill. (Probable jurisdiction noted, 389 
U. S. 925.) Motion of American Civil Liberties Union, 
Illinois Division, for leave to participate in oral argu-
ment, as amicus curiae, denied.

No. 1015. Withe rspoon  v . Illi nois  et  al . Sup. Ct. 
Ill. (Certiorari granted, 389 U. S. 1035); and

No. 1016. Bumpe r  v . North  Carolina . Sup. Ct. 
N. C. (Certiorari granted, 389 U. S. 1034.) Motion of 
F. Lee Bailey for leave to file a brief, as amicus curiae, 
granted. F. Lee Bailey on the motion.

No. 1200, Mise. Smith  v . Fitz harris , Training  
Facility  Superi ntende nt , et  al . Motion for leave to 
file petition for writ of habeas corpus denied.

Certiorari Granted. (See No. 1105, October Term, 1966, 
ante, p. 411; and No. 1131, Mise., ante, p. 410.)

Certiorari Denied. (See also No. 1071, ante, p. 410; 
and No. 858, Mise., ante, p. 413.)

No. 1045. Reed  v . Dis trict  of  Colum bia . C. A. 
D. C. Cir. Certiorari denied. Richard K. Lyon for 
petitioner. Charles T. Duncan, Hubert B. Pair and Ted 
D. Kuemmerling for respondent.

No. 1062. Cobia  et  ux. v. United  States . C. A. 
10th Cir. Certiorari denied. Richard Richards for peti-
tioners. Solicitor General Griswold for the United 
States. Reported below: 384 F. 2d 711.
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No. 1027. Hicks  et  al . v . Physi cal  Therap ist s  
Examining  Board  for  the  Distr ict  of  Colum bia . 
C. A. D. C. Cir. Certiorari denied. G. William Hammer 
for petitioners. Charles T. Duncan, Hubert B. Pair and 
David P. Sutton for respondent.

No. 1061. Paci fi c  Maritime  Assn , et  al . v . Wil -
liams  et  al . C. A. 9th Cir. Certiorari denied. Rich-
ard Ernst for Pacific Maritime Assn., and Norman 
Leonard for International Longshoremen’s & Warehouse-
men’s Union et al., petitioners. Francis Heisler for 
respondents. Reported below: 384 F. 2d 935.

No. 1063. Ohio  Valley  Gas  Corp . v . Federal  
Powe r  Commis sion . C. A. D. C. Cir. Certiorari denied. 
Jerome B. Libin and Frank J. Martin, Jr., for petitioner. 
Solicitor General Griswold, Richard A. Solomon and 
Peter H. Schiff for respondent.

No. 1065. Mc Beth  v . Texas  & Pacific  Railw ay  
Co. Ct. Civ. App. Tex., 2d Sup. Jud. Dist. Certiorari 
denied. Fred S. Abney for petitioner. John M. Scott 
for respondent. Reported below: 414 S. W. 2d 45.

No. 1074. Vete ran s of  the  Abraham  Linco ln  
Brigade  et  al . v . Attorney  General  of  the  United  
States  et  al . C. A. D. C. Cir. Certiorari denied. 
David Rein and Leonard B. Boudin for petitioners. 
Solicitor General Griswold for respondents.

No. 880. Bray  v . Califor nia . Super. Ct. Cal., 
County of Orange. Certiorari denied. Mr . Justic e  
Black  and Mr . Justi ce  Douglas  are of the opinion 
that certiorari should be granted and the judgment re-
versed. Redrup v. New York, 386 U. S. 767. Stanley 
Fleishman and Sam Rosenwein for petitioner. Thomas 
C. Lynch, Attorney General of California, for respondent.
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March 18, 1968. 390 U.S.

No. 1075. Zubik  et  al . v . Zubik  et  al ., Executo rs . 
C. A. 3d Cir. Certiorari denied. Norman J. Cowie and 
Douglas A. Jacobsen for petitioners. Benjamin F. Stahl, 
Jr., for respondents. Reported below: 384 F. 2d 267.

No. 1078. Louis v . United  States . C. A. 6th Cir. 
Certiorari denied. Norman D. Lane for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson and Beatrice Rosenberg for the United States.

No. 1079. F. E. Myers  & Bro . Co . v . FMC Corp . 
C. A. 6th Cir. Certiorari denied. Everett R. Hamilton 
for petitioner. Thomas O. Herbert and John C. Oberlin 
for respondent. Reported below: 384 F. 2d 4.

No. 1080. Hewlett -Packard  Co . et  al . v . United  
States . C. A. 9th Cir. Certiorari denied. Graham B. 
Moody, Jr., for petitioners. Solicitor General Griswold 
for the United States. Reported below: 385 F. 2d 1013.

No. 1084. Nation al  Gyps um  Co . et  al . v . United  
States  Gypsum  Co . C. A. 7th Cir. Certiorari denied. 
Charles J. Merriam for petitioners. Charles M. Price, 
James G. Hiering and Albert H. Pendleton for respond-
ent. Reported below: 387 F. 2d 799.

No. 1085. Allis on  v . Ovens . Sup. Ct. Ariz. Cer-
tiorari denied. Neal P. Rutledge for petitioner. Mark 
Wilmer for respondent. Reported below: 102 Ariz. 520, 
433 P. 2d 968.

No. 1096. Robinson  v . United  State s . C. A. 6th 
Cir. Certiorari denied. James G. Andrews, Jr., for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Vinson and Beatrice Rosenberg for the 
United States.
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No. 1121. Peto  v . Madison  Square  Garden  Corp , 
et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 384 F. 2d 682.

No. 1046. Hailp arn  v . New  Jersey . Sup. Ct. N. J. 
Application for extension of time to file brief in oppo-
sition to petition for writ of certiorari after denial by 
the Clerk denied. Certiorari denied. Saul J. Zucker 
for petitioner.

No. 1067. Knapp  Brothers  Shoe  Manufact uring  
Corp . v . United  States . C. A. 1st Cir. Certiorari 
denied. Mr . Justice  Marshall  took no part in the 
consideration or decision of this petition. Robert W. 
Meserve for petitioner. Solicitor General Griswold, As-
sistant Attorney General Rogovin, Harry Baum and 
Albert J. Beveridge III for the United States. Reported 
below: 384 F. 2d 692.

No. 1095. Gannon  v . Navarro . C. A. 2d Cir. Cer-
tiorari denied. Mr . Justic e Black  is of the opinion 
that certiorari should be granted. Wilfred L. Davis 
for petitioner. Philip Pierce for respondent. Reported 
below: 385 F. 2d 512.

No. 1171. Atlantic  Realty  Co . v . Allen  et  al . 
C. A. 5th Cir. Motion of respondents to dispense with 
printing brief granted. Certiorari denied. Daniel K. 
Mayers for petitioner. Albert M. Horn for respondents. 
Reported below: 384 F. 2d 527.

No. 494, Mise. O’Hair  v . Abramov itz  et  al . C. A. 
5th Cir. Certiorari denied.

No. 657, Mise. Weinre ich  v . United  States . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.
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No. 896, Mise. Elks nis  v . United  States . C. A. 
2d Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson and Beatrice Rosen-
berg for the United States.

No. 1021, Mise. Aspe iti a  v . Lloyd , Correctional  
Superi ntendent . C. A. 9th Cir. Certiorari denied.

No. 1022, Mise. Sherlock  v . Calif ornia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied.

No. 1028, Mise. Truax  v . Unite d States . C. A. 
10th Cir. Certiorari denied. Solicitor General Gris-
wold /or the United States.

No. 1039, Mise. Mc Ginnis  v . Unite d  States . C. A. 
4th Cir. Certiorari denied. Ernest S. DeLaney, Jr., 
for petitioner. Solicitor General Griswold, Assistant 
Attorney General Vinson and Beatrice Rosenberg for 
the United States. Reported below: 384 F. 2d 875.

No. 1048, Mise. Bradley  v . Preston  et  al . C. A. 
D. C. Cir. Certiorari denied. David I. Shapiro for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Vinson and Beatrice Rosenberg for respond-
ent United States.

No. 1051, Mise. Hernandez  v . Calif orni a . Ct. 
App. Cal., 4th App. Dist. Certiorari denied.

No. 1064, Mise. Briggs  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied. 
Michael F. Dillon for respondent.

No. 1076, Mise. Johnso n  v . Minnesot a . Sup. Ct. 
Minn. Certiorari denied. C. Paul Jones for petitioner. 
Reported below: 277 Minn. 230, 152 N. W. 2d 768.
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No. 1072, Mise. Summers  v . United  Stat es . C. A. 
2d Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg 
and Mervyn Hamburg for the United States.

No. 1075, Mise. Fierro  v . Califor nia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 1083, Mise. Glover  v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 1085, Mise. Matth ews  v . Calif ornia . Ct. App. 
Cal., 3d App. Dist. Certiorari denied.

No. 1098, Mise. Washingt on  v . Illino is . App. Ct. 
Ill., 1st Dist. Certiorari denied. Sam Adam for peti-
tioner. Reported below: 81 Ill. App. 2d 162, 225 N. E. 
2d 673.

No. 1104, Mise. Mc Connell  v . Rhay , Peni tent iary  
Superi ntendent . Sup. Ct. Wash. Certiorari denied.

No. 1105, Mise. Hill  v . Court  of  Appeal  of  Cali -
fornia , Second  Dist rict , Divi si on  Two , et  al . Sup. 
Ct. Cal. Certiorari denied.

No. 1154, Mise. Brecheen  v . Virgi nia . Sup. Ct. 
App. Va. Certiorari denied. Albert J. Ahem, Jr., for 
petitioner.

No. 1158, Mise. Reinke  v . Wisconsin . Sup. Ct. 
Wis. Certiorari denied.

No. 1180, Mise. Ewing  v . United  States . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, Beatrice Rosenberg 
and Edward Fenig for the United States. Reported 
below: 386 F. 2d 10.
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March 18, 1968. 390 U.S.

No. 1207, Mise. Prucha  v . New  York . Ct. App. 
N. Y. Certiorari denied. William Cahn for respondent.

No. 1215, Mise. Snider  v . Peyton , Penit enti ary  
Superi ntende nt . C. A. 4th Cir. Certiorari denied. 
Alex N. Apostolou for petitioner. Robert Y. Button, 
Attorney General of Virginia, and Reno S. Harp III, 
Assistant Attorney General, for respondent. Reported 
below: 384 F. 2d 521.

No. 695, Mise. Tirado  v . Blackwell , Warden . 
C. A. 5th Cir. Certiorari denied. Mr . Just ice  Douglas  
is of the opinion that certiorari should be granted. Solic-
itor General Griswold, Assistant Attorney General Vinson 
and Beatrice Rosenberg for the United States. Reported 
below: 379 F. 2d 619.

No. 1046, Mise. De Toro  v . Maryland ;
No. 1047, Mise. Ralph  v . Warden , Maryla nd  Peni -

tentiar y ; and
No. 1049, Mise. Brown  v . Brough , Warden . C. A. 

4th Cir. Certiorari denied. Mr . Just ice  Black  and 
Mr . Just ice  Douglas  are of the opinion that certiorari 
should be granted. William J. McCarthy for petitioner 
in No. 1046, Mise., and Edward L. Genn for petitioner in 
No. 1047, Mise. Francis B. Burch, Attorney General of 
Maryland, and Edward F. Borgerding, Assistant Attorney 
General, for respondents in each case.

Rehearing Granted. (See No. 1105, October Term, 1966, 
ante, p. 411.)

Rehearing Denied.
No. 434, Mise. Jacobs  v . Brough , Warden , 389 U. S. 

1058. Petition for rehearing denied.
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March  22, 1968.

No.- . Winte rs  v . United  States  et  al . Applica-
tion for stay presented to Mr . Justi ce  Harlan , and by 
him referred to the Court, denied. Mr . Just ice  Douglas  
would grant the application. Moses M. Falk for appli-
cant. Solicitor General Griswold for the United States 
et al. in opposition.

March  25, 1968.

Miscellaneous Orders.
No. 32, Orig. Mis souri  v . Nebraska . Answer of the 

State of Nebraska referred to Special Master. [For 
earlier order herein, see 389 U. S. 1001.]

No. 813. Shapiro , Comm is si oner  of  Welfare  of  the  
State  of  Connecticut  v . Thompson . Appeal from 
D. C. Conn. (Probable jurisdiction noted, 389 U. S. 
1032);

No. 1134. Washington  et  al . v . Harrel l  et  al . 
Appeal from D. C. D. C. (Probable jurisdiction noted, 
ante, p. 940); and

No. 1138. Reynolds  et  al . v . Smith  et  al . Appeal 
from D. C. E. D. Pa. (Probable jurisdiction noted, ante, 
p. 940.) Motion of the Attorney General of California 
for leave to participate in oral argument, as amicus 
curiae, denied. Thomas C. Lynch, Attorney General of 
California, on the motion.

No. 949. King , Comm is si oner , Depart ment  of  
Pensions  and  Security , et  al . v . Smith  et  al . Appeal 
from D. C. M. D. Ala. (Probable jurisdiction noted, 
ante, p. 903.) Motion to remove case from summary 
calendar denied. MacDonald Gallion, Attorney General 
of Alabama, on the motion.
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March 25, 1968. 390 U.S.

No. 1089. Block  et  al . v . Comp agnie  Nationale  
Air  France . C. A. 5th Cir. The Solicitor General is 
invited to file a brief expressing the views of the United 
States.

No. 1225, Mise. Mall ery  v . Maxwe ll , Warden , et  
al .;

No. 1238, Mise. Sargent  v . Yeager , Warden , et  al .;
No. 1246, Mise. Gray  v . Field , Mens  Colony  

Superi ntendent , et  al . ;
No. 1250, Mise. Ex parte  Mohler ;
No. 1256, Mise. Arnold  v . Hendrick , County  Pris -

ons  Super intenden t ;
No. 1263, Mise. Di Palermo  v . Blackw ell , Warden , 

ET AL. J
No. 1269, Mise. Smith  v . Nels on , Warden ;
No. 1271, Mise. Landman  v . Cunningham , Correc -

tions  Direc tor ; and
No. 1274, Mise. Burton  v . Texas . Motions for leave 

to file petitions for writs of habeas corpus denied.

Certiorari Granted.
No. 638, Mise. Foster  v . Calif ornia . Ct. App. Cal., 

5th App. Dist. Motion for leave to proceed in forma 
pauperis granted. Certiorari granted limited to question 
whether the conduct of the police lineup resulted in a 
violation of petitioner’s constitutional rights. Case 
transferred to appellate docket. Thomas C. Lynch, At-
torney General of California, and Edward A. Hinz, Jr., 
and Charles P. Just, Deputy Attorneys General, for 
respondent.

Certiorari Denied. (See also No. 1103, ante, p. 458.)
No. 1126. Palmer  v . Niss en . C. A. 1st Cir. Mo-

tion to dispense with printing petition granted. Cer-
tiorari denied. William B. Mahoney for respondent.
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No. 989. Rahrig  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Harold M. Street for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson and Beatrice Rosenberg for the United States.

No. 1066. Second  Judici al  Distr ict  Court  of  
Nevada , County  of  Washoe  (Wrigh t , Real  Party  in  
Intere st ) v . Nevada ; and

No. 1091. Second  Judicia l  Dist ric t  Court  of  Ne -
vada , County  of  Washoe  (Eddington , Real  Party  in  
Intere st ) v . Nevada . Sup. Ct. Nev. Certiorari denied. 
Reported below: ---- Nev. —, 432 P. 2d 87.

No. 1087. New  York  v . Morton  Salt  Co . et  al . 
C. A. 3d Cir. Certiorari denied. Louis J. Lejkowitz, 
Attorney General of New York, George C. Mantzoros 
and Joel A. Windman, Assistant Attorneys General, 
David Berger and Herbert B. Newberg for petitioner. 
Lewis H. Van Dusen, Jr., for respondent International 
Salt Co. and Israel Packet for respondent Cayuga Rock 
Salt Co. Reported below: 385 F. 2d 122.

No. 1094. Corral  Sports wear  Co . v . Nati onal  
Labor  Relations  Board . C. A. 10th Cir. Certiorari 
denied. Karl H. Mueller for petitioner. Solicitor Gen-
eral Griswold, Arnold Ordman, Dominick L. Manoli and 
Norton J. Come for respondent. Reported below: 383 
F. 2d 961.

No. 1106. Manson  v . Indiana ; and
No. 1107. Suber  v . Indiana . Sup. Ct. Ind. Cer-

tiorari denied. Palmer K. Ward for petitioners in each 
case. John J. Dillon, Attorney General of Indiana, and 
Dennis J. Dewey, Deputy Attorney General, for respond-
ent in both cases. Reported below: ---- Ind. ---- , 229
N. E. 2d 801.
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March 25, 1968. 390 U. 8.

No. 1099. Cohen  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Stanley Hendricks for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Robert G. Maysack for 
the United States. Reported below: 387 F. 2d 803.

No. 1112. Tanner  Motor  Tours , Ltd ., et  al . v . 
Gelf and  et  vir . C. A. 2d Cir. Certiorari denied. 
Denis R. Sheil for petitioners. Jacob D. Fuchsberg for 
respondents. Reported below: 385 F. 2d 116.

No. 1161. Valleci to  Water  Co . v . Public  Utilit ies  
Comm iss ion  of  Calif ornia . Sup. Ct. Cal. Certiorari 
denied. Herbert A. Bernhard for petitioner. Mary 
Moran Pajalich, J. Thomason Phelps and Cyril M. Saro-
yan for respondent.

No. 528. Bergui do  et  al . v . Easte rn  Airlines , Inc . 
C. A. 3d Cir. Certiorari denied. Mr . Just ice  Mar -
shall  took no part in the consideration or decision of 
this petition. B. Nathaniel Richter, Seymour I. Toll 
and Charles A. Lord for petitioners. Owen B. Rhoads, 
F. Hastings Griffin, Jr., Daniel L. Stonebridge and 
John J. Martin for respondent. Solicitor General Gris-
wold, Assistant Attorney General Weisl, Morton Hol-
lander and Richard S. Salzman filed a memorandum for 
the United States, as amicus curiae, by invitation of the 
Court. Reported below: 369 F. 2d 874. [For earlier 
orders herein, see 389 U. S. 925, 950.]

No. 1149. Kils heime r , Trust ee  in  Bankr upt cy  v . 
Beol , Inc . C. A. 2d Cir. Motion to dispense with 
printing petition granted. Certiorari denied. Samuel 
Newfield and Samuel W. Sherman for petitioner. Bor-
ris M. Komar for respondent. Reported below: 387 F. 
2d 365.
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No. 1098. De Stef ano  v . 
1st Dist. Certiorari denied, 
petitioner. Reported below: 
N. E. 2d 325.

Illi nois . App. Ct. Ill., 
Julius Lucius Echeles for 
85 Ill. App. 2d 274, 229

No. 166, Mise. Houston  v . Oliver , Warden . Sup. 
Ct. Cal. Certiorari denied. Thomas C. Lynch, Attor-
ney General of California, and Raymond M. Momboisse 
and Daniel J. Kremer, Deputy Attorneys General, for 
respondent.

No. 442, Mise. Young  v . Unite d Stat es . C. A. 
D. C. Cir. Certiorari denied. Acting Solicitor General 
Spritzer for the United States.

No. 767, Mise. Ellen burg  v . Iowa . Sup. Ct. Iowa. 
Certiorari denied. Richard C. Turner, Attorney Gen-
eral of Iowa, and David A. Elderkin, Assistant Attorney 
General, for respondent. Reported below:---- Iowa----- , 
149 N. W. 2d 122.

No. 818, Mise. Outing  v . North  Carolina . C. A. 
4th Cir. Certiorari denied. Emanuel Emroch for peti-
tioner. Thomas Wade Bruton, Attorney General of 
North Carolina, Andrew A. Vanore, Jr., and Ralph A. 
White, Jr., for respondent. Reported below: 383 F. 2d 
892.

No. 875, Mise. Adams  v . United  States . C. A. D. C. 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson and Philip R. Monahan 
for the United States.

No. 893, Mise. Buckley , aka  Grays on  v . United  
States . C. A. 10th Cir. Certiorari denied. Solicitor 
General Griswold for the United States. Reported 
below: 382 F. 2d 611.
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March 25, 1968. 390 U. S.

No. 930, Mise. Earl  v . United  State s . C. A. 4th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States.

No. 936, Mise. Georgev  v . Illinoi s . Sup. Ct. Ill. 
Certiorari denied. Reported below: 38 Ill. 2d 165, 230 
N. E. 2d 851.

No. 1029, Mise. Hiatt  v . Unite d  Stat es . C. A. 8th 
Cir. Certiorari denied. Richard Bruckner for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson and Philip R. Monahan for the United 
States. Reported below: 384 F. 2d 675.

No. 1032, Mise. Poor  v . Frye , Warden . C. A. 7th 
Cir. Certiorari denied.

No. 1096, Mise. Shyvers  v . United  States . C. A. 
2d Cir. Certiorari denied. Frederic A. Johnson for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg, Jerome M. Feit 
and Robert G. Maysack for the United States. Reported 
below: 385 F. 2d 837.

No. 1141, Mise. Victori a  v . United  States . C. A. 
9th Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 1152, Mise. Ruiz v. Unite d  States . C. A. 3d 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States. Reported below: 382 F. 2d 1019.

No. 627, Mise. Saperi to  v . Iowa . Sup. Ct. Iowa. 
Certiorari denied. Mr . Just ice  Douglas  is of the 
opinion that certiorari should be granted. Richard C. 
Turner, Attorney General of Iowa, and David A. Elder-
kin, Assistant Attorney General, for respondent.
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No. 1162, Mise. James  v . Cohen , Acti ng  Secre tary  
of  Health , Education , and  Welfare . C. A. 4th Cir. 
Certiorari denied. Solicitor General Griswold for re-
spondent. Reported below: 384 F. 2d 784.

No. 1150, Mise. Koebrich  v . Craven . Ct. App. Cal., 
4th App. Dist. Certiorari denied.

No. 1157, Mise. Maine r  v . Clark , Attorney  Gen -
eral . C. A. D. C. Cir. Certiorari denied. Solicitor 
General Griswold for respondent.

No. 1161, Mise. Kinnell  v . Crous e , Warden . C. A. 
10th Cir. Certiorari denied. Reported below: 384 F. 2d 
811.

No. 1167, Mise. Wolak  v . Yeager , Warden . C. A. 
3d Cir. Certiorari denied. Reported below: 385 F. 2d 
478.

No. 1169, Mise. Tafo ya  v . Calif ornia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied.

No. 1192, Mise. Mac Fadden  v . Mac Bride , U. S. Dis -
trict  Judge , et  al . C. A. 9th Cir. Certiorari denied.

Rehearing Denied.
No. 625, Mise. Lusk  v . Unite d  States , 389 U. S. 

1053. Petition for rehearing denied. Mr . Justi ce  Mar -
sha ll  took no part in the consideration or decision of 
this petition.

No. 971, Mise. Comle y  v. Unite d  States , ante, p. 
973. Petition for rehearing denied. Mr . Justice  Mar -
sha ll  took no part in the consideration or decision of 
this petition.
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March 25, April 1, 1968. 390 U.S.

No. 789, Mise. Warner  et  ux . v . Unite d States , 
389 U. S. 1057. Petition for rehearing denied.

Assignment Order.
An order of The  Chief  Justice  designating and as-

signing Mr. Justice Clark (retired) to perform judicial 
duties in the United States Court of Claims on April 1, 
1968, and for such further time as may be required to 
complete unfinished business, pursuant to 28 U. S. C. 
§ 294 (a), is ordered entered on the minutes of this Court, 
pursuant to 28 U. S. C. § 295.

Apri l  1, 1968.

Miscellaneous Orders.
No. ---- . Duke  v . Califo rnia . Application for re-

duction of bail presented to Mr . Justice  Marsh all , 
and by him referred to the Court, denied. Thomas C. 
Lynch, Attorney General of California, William E. 
Jones, Assistant Attorney General, and Richard H. 
Cooper, Deputy Attorney General, in opposition to the 
application.

No. 34, Orig. New  Jers ey  v . New  York  et  al . Mo-
tion for leave to file bill of complaint denied. Arthur J. 
Sills, Attorney General of New Jersey, on the motion. 
Louis J. Lejkowitz, Attorney General, Ruth Kessler Toch, 
Solicitor General, and Julius L. Sackman for the State of 
New York, and David W. Peck and L. Robert Driver, Jr., 
for Hudson Rapid Tubes Corp., defendants, in opposition.

No. 1275, Mise. Bowi ck  v . Herold , State  Hospi tal  
Dire ctor ; and

No. 1317, Mise. Thomas  v . Wainwri ght , Correc -
tions  Director . Motions for leave to file petitions for 
writs of habeas corpus denied.
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No. 1188, Mise. Fair  v . Board  of  Elect ions , City  
of  Tamp a , Florida . Motion for leave to file petition 
for writ of mandamus denied.

No. 1015. Withe rspoon  v . Illi nois  et  al . Sup. Ct. 
Ill.; and

No. 1016. Bumpe r  v . North  Carolina . Sup. Ct. 
N. C. Motions of Oscar Turner, Rebecca B. Madden, 
and American Friends Service Committee et al. for leave 
to file briefs, as amici curiae, in No. 1015, granted. Mo-
tion of NAACP Legal Defense & Educational Fund, Inc., 
et al., for leave to file brief, as amici curiae, in both cases, 
granted. Joel W. Westbrook for Turner; John P. 
Frank and John J. Flynn for Madden; Alex Elson, Wil-
lard J. Lassers and Marvin Braiterman for American 
Friends Service Committee et al.; and Jack Greenberg, 
James M. Nabrit III, Michael Meltsner, Leroy D. Clark, 
Norman C. Amaker, Charles S. Ralston and Anthony G. 
Amsterdam for NAACP Legal Defense & Educational 
Fund, Inc., et al., on the motions. [For earlier orders 
herein, see, e. g., ante, p. 986.]

No. 1178, Mise. Marches e v . Unite d  State s  et  al . 
Motion for leave to file petition for writ of habeas corpus 
denied. Burton Marks and Bruce I. Hochman for 
petitioner.

Probable Jurisdiction Noted.
No. 1102. Unit ed  States  v . Concen trat ed  Phos -

phate  Expor t  Assn ., Inc ., et  al . Appeal from D. C. 
S. D. N. Y. Probable jurisdiction noted. Solicitor Gen-
eral Griswold, Assistant Attorney General Turner and 
Howard E. Shapiro for the United States. Marcus A. 
Hollabaugh and Alan S. Ward for appellee Concen-
trated Phosphate Export Association, Inc.; Samuel W. 
Murphy, Jr., and Andrew J. Kilcarr for appellee Amer-
ican Cyanamid Co.; Lawrence J. McKay and Jerrold G.
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Van Cise for appellee W. R. Grace & Co.; Edgar E. 
Barton for appellee International Minerals & Chemical 
Corp.; and Edward F. Howrey and John Bodner, Jr., for 
appellee Mobil Oil Corp. Reported below: 273 F. Supp. 
263.

Certiorari Granted. (See also No. 417, Mise., ante, p. 
519; and No. 652, Mise., ante, p. 523.)

No. 1131. Johnso n v . Bennet t , Warden . C. A. 
8th Cir. Certiorari granted. Ronald L. Carlson for 
petitioner. Richard C. Turner, Attorney General of 
Iowa, and William A. Claerhout, Assistant Attorney 
General, for respondent. Reported below: 386 F. 2d 
677.

No. 890, Mise. Kaufman  v . United  Stat es . C. A. 
8th Cir. Motion for leave to proceed in forma pauperis 
granted. Certiorari granted and case transferred to 
appellate docket. Mr . Justi ce  Marsh all  took no part 
in the consideration or decision of this motion and peti-
tion. Solicitor General Griswold for the United States.

Certiorari Denied. (See also No. 1129, ante, p. 529;
and No. 869, Mise., ante, p. 529.)

No. 1054. Port  Authority  Trans -Hudson  Corp . v . 
Hudson  Rapid  Tubes  Corp . Ct. App. N. Y. Certiorari 
denied. Sidney Goldstein, Joseph Lesser, Milton H. 
Pachter, Whitney North Seymour, John A. Guzzetta 
and Arthur I. Settles for petitioner. David W. Peck 
and L. Robert Driver, Jr., for respondent. Arthur J. 
Sills, Attorney General, Joseph A. Hoffman, First Assist-
ant Attorney General, and Elias Abelson, David A. Bied-
erman and Arthur Abba Goldberg, Deputy Attorneys 
General, for the State of New Jersey, as amicus curiae, 
in support of the petition. Reported below: 20 N. Y. 
2d 457, 231 N. E. 2d 734.
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No. 1044. Forsythe  v . Ohio . Sup. Ct. Ohio. Cer-
tiorari denied. Joseph C. DaPore for petitioner. Rob-
ert L. Balyeat for respondent.

No. 1110. Phill ips  v . Superior  Court  in  and  for  
the  County  of  Los  Angeles  et  al . Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Frank O. Walther for 
petitioner.

No. 1083. Bartl ett , Trustee  in  Bankrupt cy , et  al . 
v. Massachuse tts  et  al . C. A. 1st Cir. Certiorari 
denied. Robert Haydock, Jr., for Bartlett, and Robert G. 
Bleakney, Jr., for Smith et al., petitioners. Elliot L. 
Richardson, Attorney General, and James N. Gabriel, 
Walter H. Mayo III and Richard L. Seegel, Assistant 
Attorneys General, for the State of Massachusetts, and 
Edward F. McLaughlin, Jr., and William D. Quigley for 
Massachusetts Bay Transportation Authority, respond-
ents. Reported below: 384 F. 2d 819.

No. 1088. Laughl in  et  al . v . United  States . C. A. 
D. C. Cir. Certiorari denied. Ralph J. Temple, Wm. 
Warfield Ross, Lawrence Speiser and Melvin L. Wulf for 
petitioners. Solicitor General Griswold, Assistant At-
torney General Vinson, Beatrice Rosenberg and Sid-
ney M. Glazer for the United States. Reported below: 
128 U. S. App. D. C. 27 and 35, 385 F. 2d 287 and 295.

No. 1148. Walter  E. Hell er  & Co. v. Shaw , Trus tee  
in  Bankruptc y . C. A. 5th Cir. Certiorari denied. 
Charles L. Gowen for petitioner. Oscar M. Smith for 
respondent. Reported below: 385 F. 2d 353.

No. 1123. Cheng  Kai  Fu  v . Immigr ation  and  Nat -
ural iza tio n  Service . C. A. 2d Cir. Certiorari denied. 
Edward Hong and Thomas A. Church for petitioner. 
Solicitor General Griswold for respondent. Reported 
below: 386 F. 2d 750.
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No. 1100. Rabin er  & Jontow , Inc ., aka  Abbe  
Rabiner , Inc . v . Federal  Trade  Commis si on . C. A. 
2d Cir. Certiorari denied. Erwin Feldman for peti-
tioner. Solicitor General Griswold and James Mcl. 
Henderson for respondent. Reported below: 386 F. 2d 
667.

No. 1108. Maddox  v . Smith  et  al . C. A. D. C. Cir. 
Certiorari denied. Luther Robinson Maddox, petitioner, 
pro se.

No. 1122. Gandy  et  al . v . United  State s . C. A. 
5th Cir. Certiorari denied. Joseph P. Manners for 
petitioners. Solicitor General Griswold, Assistant Attor-
ney General Vinson, Beatrice Rosenberg and Mervyn 
Hamburg for the United States. Reported below: 386 
F. 2d 516.

No. 1125. Borchelt  et  al . v . United  States . C. A. 
8th Cir. Certiorari denied. Theodore F. Schwartz for 
petitioners. Solicitor General Griswold, Assistant Attor-
ney General Vinson, Beatrice Rosenberg and Sidney M. 
Glazer for the United States. Reported below: 386 F. 
2d 760.

No. 1127. Rocha  v . Unit ed  State s . C. A. 9th Cir. 
Certiorari denied. William Klein for petitioner. Solic-
itor General Griswold, Assistant Attorney General Vin-
son, Beatrice Rosenberg and Kirby W. Patterson for the 
United States. Reported below: 387 F. 2d 1019.

No. 1157. Passe ro  et  al . v . Zoning  Comm iss ion  of  
the  Town  of  Norwalk . Sup. Ct. Conn. Certiorari 
denied. Max R. Lepofsky for petitioners. Vincent D. 
Flaherty for respondent. Reported below: 155 Conn. 
511, 235 A. 2d 660.
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No. 1173. State  Farm  Mutual  Automobile  Insur -
ance  Co. v. Smoot . C. A. 5th Cir. Certiorari denied. 
John J. Bouhan and Glenn B. Hester for petitioner. 
Alton D. Kitchings for respondent. Reported below: 
381 F. 2d 331.

No. 1081. Brown  v . Clifford , Secretary  of  De -
fens e , et  al . C. A. 3d Cir. Certiorari denied. Mr . 
Justice  Douglas  is of the opinion that certiorari should 
be granted. Melvin L. Wulf, Emerson L. Darnell and 
Marvin M. Karpatkin for petitioner. Solicitor General 
Griswold, Assistant Attorney General Vinson and Jerome 
M. Feit for respondents. Reported below: 387 F. 2d 
150.

No. 1145. Pascen te  et  al . v . United  States . C. A. 
7th Cir. Certiorari denied. Mr . Just ice  Douglas  is of 
the opinion that certiorari should be granted. Edward J. 
Caliban, Jr., for petitioners. Solicitor General Griswold, 
Assistant Attorney General Vinson and Beatrice Rosen-
berg for the United States. Reported below: 387 F. 2d 
923.

No. 1109. Mars hall  et  al . v . United  Stat es . C. A. 
5th Cir. Motion to dispense with printing petition 
granted. Certiorari denied. Leonard R. Mellon and 
Harvey R. Klein for petitioners. Solicitor General Gris-
wold, Assistant Attorney General Vinson and Beatrice 
Rosenberg for the United States. Reported below: 384 
F. 2d 624.

No. 375, Mise. Jeff ers  v . Gladden , Warden . C. A. 
9th Cir. Certiorari denied. Charles O. Porter for peti-
tioner. Robert Y. Thornton, Attorney General of Ore-
gon, and David H. Blunt, Assistant Attorney General, 
for respondent. Reported below: 378 F. 2d 59.
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No. 1204. Warre n  v . Watervil le  Urban  Renew al  
Authority . Sup. Jud. Ct. Maine. Certiorari denied. 
Albert Raymond Rogers for petitioner. Philip S. Bird 
for respondent. Reported below: 235 A. 2d 295.

No. 982, Mise. Hayes  v . United  Stat es . C. A. 4th 
Cir. Certiorari denied. Sanjord Jay Rosen for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson and Beatrice Rosenberg for the United 
States. Reported below: 385 F. 2d 375.

No. 1042, Mise. Principe  v . Calif orni a  et  al . C. A. 
9th Cir. Certiorari denied.

No. 1050, Mise. Cross lin  v . Calif ornia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Michael Tray-
nor for petitioner. Reported below: 251 Cal. App. 2d 
918, 60 Cal. Rptr. 309.

No. 1060, Mise. Fleet  v . Marylan d . Ct. Sp. App. 
Md. Certiorari denied.

No. 1090, Mise. Jasko  v . Marylan d . Ct. Sp. App. 
Md. Certiorari denied.

No. 1129, Mise. Jebb  v . Kropp , Warden , et  al . C. A. 
6th Cir. Certiorari denied. Frank J. Kelley, Attorney 
General of Michigan, Robert A. Derengoski, Solicitor 
General, and Stewart H. Freeman, Assistant Attorney 
General, for respondents.

No. 1094, Mise. Hacker  v . Crous e , Warden . C. A. 
10th Cir. Certiorari denied.

No. 1156, Mise. Crawf ord  v . Calif ornia . Ct. App. 
Cal., 5th App. Dist. Certiorari denied. Reported be-
low: 253 Cal. App. 2d 524, 61 Cal. Rptr. 472.
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No. 1133, Mise. Schack  v . Wainwri ght , Correc -
tions  Director . C. A. 5th Cir. Certiorari denied.

No. 1135, Mise. Laws  v . United  Stat es . C. A. 10th 
Cir. Certiorari denied. Acting Solicitor General Sprit-
zer, Assistant Attorney General Vinson and Beatrice 
Rosenberg for the United States. Reported below: 386 
F. 2d 816.

No. 1142, Mise. Friend  v . Rhay , Penit ent iary  Su -
peri ntend ent . Sup. Ct. Wash. Certiorari denied.

No. 1143, Mise. Bonner  v . Tahash , Warden . C. A. 
8th Cir. Certiorari denied.

No. 1146, Mise. Tanner  v . Kerner , Governor  of  
Illi nois , et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 385 F. 2d 415.

No. 1153, Mise. Vins on  v . Arizona  et  al . C. A. 9th 
Cir. Certiorari denied.

No. 1155, Mise. Mc Gee  v . Kansa s . Sup. Ct. Kan. 
Certiorari denied. Reported below: 200 Kan. 188, 434 
P. 2d 841.

No. 1170, Mise. Dove  v . Justices  of  Crimi nal  Court  
of  the  City  of  New  York  et  al . Ct. App. N. Y. 
Certiorari denied.

No. 1173, Mise. Hitch cock  v . Arizona  et  al . C. A. 
9th Cir. Certiorari denied.

No. 1179, Mise. Montoya  v . Califor nia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Reported be-
low: 255 Cal. App. 2d 137, 63 Cal. Rptr. 73.
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No. 1175, Mise. Sandef ur  v . Kropp , Warden . C. A. 
6th Cir. Certiorari denied. Frank J. Kelley, Attorney 
General of Michigan, Robert A. Derengoski, Solicitor 
General, Stewart H. Freeman, Assistant Attorney Gen-
eral, for respondent.

No. 1181, Mise. Wright  v . Illi nois . Sup. Ct. Ill. 
Certiorari denied.

No. 1182, Mise. Lee  v . Mc Kis sack  et  al . C. A. 9th 
Cir. Certiorari denied.

No. 1183, Mise. Aguirre  v . Califo rnia . Sup. Ct. 
Cal. Certiorari denied.

No. 1194, Mise. Alexander  v . Oliver , Warden . 
C. A. 9th Cir. Certiorari denied.

No. 1197, Mise. Cota  v . Ariz ona . Sup. Ct. Ariz. 
Certiorari denied. Lawrence C. Cantor for petitioner. 
Darrell F. Smith, Attorney General of Arizona, and 
Carl Waag, Assistant Attorney General, for respondent. 
Reported below: 102 Ariz. 416, 432 P. 2d 428.

Rehearing Denied.
No. 1047. National  Insi der , Inc . v . Bes t  Medium  

Publish ing  Co ., Inc ., ante, p. 955;
No. 843, Mise. Morgan  v . United  State s , ante, p. 

962; and
No. 901, Mise. Huska  v . Gardner , Secretary  of  

Health , Educat ion , and  Welf are , ante, p. 965. Peti-
tions for rehearing denied.

No. 704, Mise. Jordan  v . Kamp  et  al ., 389 U. S. 1055. 
Motion for leave to file petition for rehearing denied.
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Miscellaneous Orders.
No. ---- . Iaqui nta  v . New  York  City  Empl oyees

Reti reme nt  Syste m et  al . Appeal from Ct. App. N. Y. 
Motions to docket and dismiss appeal under Rule 14 (3) 
granted. Harry S. Taubenfeld on the motion for appel-
lee Rose Iaquinta. J. Lee Rankin on the motion for 
appellees New York City Employees Retirement System 
et al. Jacob W. Friedman for appellant Margaret 
Iaquinta in opposition. [For earlier order herein, see 
ante, p. 915.]

No. 191, October Term, 1962. Ioannou  v . New  York  
et  al ., 371 U. S. 30. Appellees are requested, within 30 
days, to file a response to petition for rehearing. Mr . 
Justic e  Portas  and Mr . Justic e  Marshall  took no part 
in the consideration or decision of this order.

No. 635. Gardne r  v . Broderick , Police  Commi s -
sio ner  of  the  City  of  New  York , et  al . Appeal from 
Ct. App. N. Y. (Probable jurisdiction noted, ante, p. 
918.) Motion of Patrolmen’s Benevolent Association of 
the City of New York, Inc., for leave to file brief, as 
amicus curiae, granted. Michael J. Silverberg on the 
motion.

No. 1015. Withers poo n  v . Illinois  et  al . Sup. Ct. 
Ill. Motion of American Civil Liberties Union, Illinois 
Division, for leave to participate in oral argument, as 
amicus curiae, denied. Elmer Gertz on the motion. 
[For earlier orders herein, see, e. g., ante, pp. 986, 1001.]

No. 1174. Whitle y  et  al . v . Willi ams , Governor  
of  Mis si ss ippi , et  al . Appeal from D. C. S. D. Miss. 
The Solicitor General is invited to file a brief expressing 
the views of the United States.
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No. 1316, Mise. Davis  v . Correc tions  Director  
et  al . ; and

No. 1323, Mise. Lupi no  v . Tahash , Warden . Mo-
tions for leave to file petitions for writs of habeas corpus 
denied.

No. 813. Shapiro , Commiss ioner  of  Welf are  of  
the  State  of  Connecticut  v . Thomp son . Appeal 
from D. C. Conn. (Probable jurisdiction noted, 389 
U. S. 1032.) Motion of Legal Aid Society of Alameda 
County for leave to file brief, as amicus curiae, granted. 
Eugene M. Swann on the motion.

No. 638. Cheng  Fan  Kwok  v . Immigra tion  and  
Naturalization  Service . C. A. 3d Cir. (Certiorari 
granted, ante, p. 918.) Motion to remove case from 
summary calendar granted and fifteen additional minutes 
allotted to counsel supporting judgment, and a similar 
amount of time allotted to counsel opposing judgment. 
Solicitor General Griswold for respondent on the motion.

Certiorari Granted. (See No. 854, Mise., ante, p. 593.)

Certiorari Denied.
No. 1008. Stone  v . Kentucky . Ct. App. Ky. Cer-

tiorari denied. Jack G. Day for petitioner. John Breck-
inridge, Attorney General of Kentucky, and George F. 
Rabe, Assistant Attorney General, for respondent. Re-
ported below: 418 S. W. 2d 646.

No. 1093. Wilbur  v . Massachusetts . Sup. Jud. Ct. 
Mass. Certiorari denied. Paul T. Smith for petitioner. 
Elliot L. Richardson, Attorney General of Massachu-
setts, Willie J. Davis and Howard M. Miller, Assistant 
Attorneys General, and John M. Finn, Deputy Assistant 
Attorney General, for respondent. Reported below: 353 
Mass. 376, 231 N. E. 2d 919.
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No. 945. Phil adel phi a  Transportation  Co . et  al . 
v. Southeastern  Pennsylvani a  Transportation  Au -
thority  et  al . Sup. Ct. Pa. Certiorari denied. Arnold 
R. Ginsburg and George J. Miller for Philadelphia Trans-
portation Co. et al., and Francis T. Anderson for Janney 
et al., petitioners. William T. Coleman, Jr., Lewis H. 
Van Dusen, Jr., and Richardson Dilworth for Southeast-
ern Pennsylvania Transportation Authority, and Levy 
Anderson for the City of Philadelphia, respondents. 
Reported below: 426 Pa. 377, 233 A. 2d 15.

No. 1118. Elliott  et  al . v . Federal  Home  Loan  
Bank  Board  et  al .; and

No. 1119. Ross v. Federa l  Home  Loan  Bank  Board  
et  al . C. A. 9th Cir. Certiorari denied. Charles K. 
Chapman for petitioner Long Beach Federal Savings & 
Loan Assn., and George W. Trammell for petitioner 
Shareholders’ Protective Committee in No. 1118. Har-
vey M. Grossman for petitioner in No. 1119. Solicitor 
General Griswold, Assistant Attorney General Weisl, 
Carl Eardley, John C. Eldridge, Leonard Schaitman and 
Alan J. Moscov for respondents Federal Home Loan 
Bank Board et al., and Thomas C. Lynch, Attorney Gen-
eral of California, and Arthur C. de Goede and David W. 
Halpin, Deputy Attorneys General, for respondent Sav-
ings and Loan Commissioner, in both cases. Reported 
below: 386 F. 2d 42.

No. 1135. Mientke  v . United  State s . C. A. 7th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson and Beatrice Rosenberg 
for the United States. Reported below: 387 F. 2d 1009.

No. 1140. Chane y  v . State  Bar  of  Calif ornia  et  al . 
C. A. 9th Cir. Certiorari denied. Homer I. Mitchell 
and F. La Mar Forshee for respondents. Reported 
below: 386 F. 2d 962.
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No. 1124. Calif orni a  v . Norof f  et  al . Sup. Ct. Cal. 
Certiorari denied. Thomas C. Lynch, Attorney General 
of California, Gordon Ringer, Assistant Attorney Gen-
eral, Roger Arnebergh, Philip E. Grey and Michael T. 
Sauer for petitioner. Reported below: 67 Cal. 2d 791, 
433 P. 2d 479.

No. 1136. Finch  et  al . v . United  States  et  al . 
C. A. 10th Cir. Certiorari denied. Robert 0. Swimmer 
for petitioners. Solicitor General Griswold, Assistant 
Attorney General Martz, Roger P. Marquis and Ray-
mond N. Zagone for the United States et al. Reported 
below: 387 F. 2d 13.

No. 1137. American  Flyers  Airli ne  Corp . v . Mc - 
Gohey , U. S. Dist rict  Judge . C. A. 2d Cir. Certiorari 
denied. Phillip D. Bostwick, Austin P. Magner and 
J. Patrick Hickey for petitioner. Lee S. Kreindler and 
Andrew P. O'Rourke for respondent. Reported below: 
385 F. 2d 936.

No. 1057. Federal  Trade  Commis sion  v . American  
Motors  Corp , et  al . C. A. 6th Cir. Certiorari denied. 
Mr . Justice  Dougla s is of the opinion that certiorari 
should be granted. Solicitor General Griswold, Assist-
ant Attorney General Turner, Harris Weinstein, Howard 
E. Shapiro and James Mcl. Henderson for petitioner. 
Forrest A. Hainline, Jr., for respondents. Reported be-
low: 384 F. 2d 247.

No. 255, Mise. DiPrima  v . Beto , Corrections  Di-
rector . C. A. 5th Cir. Certiorari denied. Crawjord C. 
Martin, Attorney General of Texas, George M. Cowden, 
First Assistant Attorney General, R. L. Lattimore, How-
ard M. Fender, Robert E. Owen and Lonny F. Z wiener, 
Assistant Attorneys General, and A. J. Carubbi, Jr., for 
respondent. Reported below: 373 F. 2d 797.
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No. 1143. Carle  & Montanari , Inc . v . John  W. 
Mc Grath  Corp , et  al . C. A. 2d Cir. Certiorari de-
nied. F. Herbert Prem for petitioner. James M. Leon-
ard and Martin J. McHugh for John W. McGrath Corp., 
and M. E. De Orchis for American Export Isbrandtsen 
Lines, Inc., respondents. Reported below: 386 F. 2d 839.

No. 1139. Gladd en  v . P. Henderson  & Co. et  al . 
C. A. 3d Cir. Certiorari denied. Abraham E. Freedman 
and Avram G. Adler for petitioner. Timothy J. Ma-
honey and Thomas E. Byrne, Jr., for respondents. 
Reported below: 385 F. 2d 480.

No. 1155. State  Street  Bank  & Trust  Co . v . Banco  
Esp anol  de  Credit o . C. A. 1st Cir. Certiorari denied. 
John M. Hall and Charles F. Choate for petitioner. 
Charles C. Cabot for respondent. Reported below: 385 
F. 2d 230.

No. 1158. Loui svi lle  Chair  Co ., Inc . v . Nation al  
Labor  Relations  Board  et  al . C. A. 6th Cir. Cer-
tiorari denied. Stuart Rothman for petitioner. Solic-
itor General Griswold, Arnold Ordman, Dominick L. 
Manoli and Norton J. Come for respondents. Reported 
below: 385 F. 2d 922.

No. 1167. Lion  Dry  Goods , Inc . v . Retail  Store  
Emplo yees  Union , Local  954, et  al . C. A. 6th Cir. 
Certiorari denied. Merritt W. Green for petitioner. 
Joseph E. Finley for respondents.

No. 1052. Boehme  v . Washingt on . Sup. Ct. Wash. 
Certiorari denied. Mr . Justic e Douglas  took no part 
in the consideration or decision of this petition. Frank 
August Peters for petitioner. Joseph D. Mladinov for 
respondent. Reported below: 71 Wash. 2d 621, 430 
P. 2d 527.
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No. 1175. R. V. Mc Ginnis  Theatres  & Pay  T. V. 
Inc . v . Video  Indep endent  Theatres , Inc ., et  al . 
C. A. 10th Cir. Certiorari denied. Milton Bordwin for 
petitioner. Edward E. Soule and Stanley Godojsky for 
respondents Paramount Film Distributing Corp, et al., 
Coleman Hayes for respondent Video Independent Thea-
tres, Inc., and Pat Malloy for respondent Delman Theatre 
Corp. Reported below: 386 F. 2d 592.

No. 1144. Donoho  v. United  Stat es . C. A. 6th 
Cir. Certiorari denied. Mr . Justi ce  Douglas  is of the 
opinion that certiorari should be granted. John J. 
Hooker for petitioner. Solicitor General Griswold, As-
sistant Attorney General Rogovin and Joseph M. Howard 
for the United States. Reported below: 388 F. 2d 181.

No. 1165. Mouton , Collector  of  Revenue  of  
Louisi ana  v . Miss iss ipp i River  Fuel  Corp , et  al . 
C. A. 5th Cir. Certiorari denied. Mr . Justi ce  Mar -
shal l  took no part in the consideration or decision of 
this petition. Emmett E. Batson and Chapman L. San- 
jord for petitioner. Clarence L. Yancey, Clyde R. 
Brown, C. MeV ea Oliver and Thomas A. Harrell for 
respondents. Reported below: 382 F. 2d 929.

No. 1193, Mise. Bandy  v . Attor ney  General  of  
the  Unite d  State s . C. A. 9th Cir. Certiorari denied. 
Mr . Justice  Marsh all  took no part in the considera-
tion or decision of this petition. Acting Solicitor Gen-
eral Spritzer, Assistant Attorney General Rogovin and 
Joseph M. Howard for respondent.

No. 1170. Norman  v. United  State s . C. A. 6th 
Cir. Certiorari denied. Francis R. Salazar for peti-
tioner. Solicitor General Griswold for the United States. 
Reported below: 391 F. 2d 212.
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No. 1213. Sanders  v . Bonomi  (Associ ation  of  the  
Bar  of  the  City  of  New  York ). Ct. App. N. Y. Cer-
tiorari denied. Michael Franck for respondent.

No. 1166. Mouton , Collector  of  Revenue  of  
Louisi ana  v . Texas  Gas  Explor ation  Corp . C. A. 5th 
Cir. Certiorari denied. Mr . Justice  Marsh all  took 
no part in the consideration or decision of this petition. 
Emmett E. Batson and Chapman L. Sanford for peti-
tioner. Clarence L. Yancey for respondent. Reported 
below: 382 F. 2d 940.

No. 492, Mise. Roeth  v . Unite d  Stat es . C. A. 
5th Cir. Certiorari denied. Jay M. Vogelson for peti-
tioner. Solicitor General Griswold for the United States. 
Reported below: 380 F. 2d 755.

No. 709, Mise. Saal  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold for 
the United States.

No. 846, Mise. Garcia  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg 
and Julia P. Cooper for the United States. Reported 
below: 381 F. 2d 778.

No. 792, Mise. Kreuter  v . United  States . C. A. 
10th Cir. Certiorari denied. Ora Ray Adams, Jr., for 
petitioner. Solicitor General Griswold, Assistant At-
torney General Vinson and Beatrice Rosenberg for the 
United States. Reported below: 376 F. 2d 654.

No. 740, Mise. Ryan  v . New  York . App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Certiorari denied. Aaron E. 
Koota and Stanley M. Meyer for respondent.
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April 8, 1968. 390 U.S.

No. 821, Mise. Roeth  v . United  States . C. A. 10th 
Cir. Certiorari denied. Jay M. Vogelson for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson and Beatrice Rosenberg for the United States. 
Reported below: 382 F. 2d 96.

No. 853, Mise. Justu s v . New  Mexic o . C. A. 10th 
Cir. Certiorari denied. Reported below: 378 F. 2d 344.

No. 1015, Mise. Jones  v . United  Stat es . C. A. 4th 
Cir. Certiorari denied. Solicitor General Griswold, As-
sistant Attorney General Vinson, Beatrice Rosenberg and 
Kirby W. Patterson for the United States. Reported 
below: 386 F. 2d 427.

No. 1035, Mise. Martine z v . Unit ed  States . C. A. 
10th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson and Beatrice Rosen-
berg for the United States. Reported below: 384 F. 
2d 50.

No. 1054, Mise. Henig  et  al . v . Odorioso  et  al . 
C. A. 3d Cir. Certiorari denied. Victor L. Drexel for 
respondents F. W. Woolworth Co. et al., and Mark D. 
Alspach for respondents Loftus et al. Reported below: 
385 F. 2d 491.

No. 1091, Mise. Porter  v . New  York . App. Div., 
Sup. Ct. N. Y., 3d Jud. Dept. Certiorari denied.

No. 1184, Mise. Callow ay  v . Royste r  et  al . C. A. 
4th Cir. Certiorari denied.

No. 1139, Mise. Pell icon e v . Mancus i , Warden . 
C. A. 2d Cir. Certiorari denied.
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No. 1171, Mise. Crawf ord  et  al . v . Unite d  States . 
C. A. 2d Cir. Certiorari denied. Joseph I. Stone for 
petitioners. Solicitor General Griswold, Assistant At-
torney General Vinson and Philip R. Monahan for the 
United States. Reported below: 386 F. 2d 451.

No. 1174, Mise. Endicott  v . Coiner , Warde n . Sup. 
Ct. App. W. Va. Certiorari denied.

No. 1204, Mise. Dyes  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 1220, Mise. Crane  v . Calif ornia . C. A. 9th 
Cir. Certiorari denied.

No. 1229, Mise. Thomas ton  v . Gladd en , Warden . 
C. A. 9th Cir. Certiorari denied.

No. 1247, Mise. Wells  v . United  Stat es . C. A. 7th 
Cir. Certiorari denied. Sam Adam for petitioner. So-
licitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Robert G. May sack for 
the United States. Reported below: 387 F. 2d 807.

No. 1272, Mise. Thacker  v . Cohen , Acting  Sec -
retary  of  Healt h , Education , and  Welf are . C. A. 
4th Cir. Certiorari denied. Robert T. Winston for pe-
titioner. Solicitor General Griswold for respondent. 
Reported below: 387 F. 2d 387.

No. 1289, Mise. Malof sky  et  al . v . United  State s . 
C. A. 2d Cir. Certiorari denied. Leon B. Polsky and 
Phylis Skloot Bamberger for petitioners. Solicitor Gen-
eral Griswold for the United States. Reported below: 
388 F. 2d 288 and 449.
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Rehearing Denied.
No. 43. Albrecht  v . Herald  Co ., dba  Globe - 

Democrat  Publish ing  Co ., ante, p. 145. Motion to 
dismiss writ of certiorari denied. Petition for rehearing 
denied. Lon Hocker and Thomas R. Newman for 
respondent.

No. 524, Mise. Johnso n v . Pate , Warden , ante, 
p. 973;

No. 569, Mise. Pulid o  v . Calif ornia , ante, p. 960;
No. 883, Mise. Parker  v . Maryland  et  al ., ante, 

p. 982;
No. 1012, Mise. White  v . Peyton , Penitent iary  

Superi ntendent , ante, p. 970;
No. 1118, Mise. O’Toole  v . Scafa ti , Correcti onal  

Superi ntendent , ante, p. 985; and
No 1164, Mise. Gerber ding  v . Tahash , Warden , 

ante, p. 978. Petitions for rehearing denied.

Apri l  16, 1968.

Dismissal Under Rule 60.
No. 1574, Mise. Spenc er  v . Wabas h  Circui t  Court  

et  al . Motion for leave to file petition for writ of man-
damus dismissed pursuant to Rule 60 of the Rules of 
this Court.

Apri l  19, 1968.

Miscellaneous Order.
No.-- . Hark , Inc ., dba  Pine lla s Gene ral  Hos -

pita l  v. Cohen , Acting  Secre tary  of  Health , Edu -
cation , and  Welfare , et  al . C. A. 5th Cir. Application 
for injunctive relief presented to Mr . Justi ce  Black , 
and by him referred to the Court, denied. David Linn 
and Terry A. Furnell for applicant. Solicitor General 
Griswold in opposition.
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Apri l  22, 1968.
Miscellaneous Orders.

No. 645. Jones  et  ux . v . Alfred  H. Mayer  Co . 
et  al . C. A. 8th Cir. (Certiorari granted, 389 U. S. 
968.) Parties requested to advise the Court within ten 
days what effect, if any, enactment of Civil Rights Act 
of 1968 has upon this litigation.

No. 673. George  Campbell  Painting  Corp . v . Reid  
et  al ., Members  of  New  York  City  Housing  Author -
ity , et  al . Appeal from Ct. App. N. Y. (Probable 
jurisdiction noted, ante, p. 918.) Motion of appellee 
Attorney General of New York to remove case from 
summary calendar granted and twenty additional min-
utes allotted each side. Louis J. Lejkowitz, Attorney 
General of New York, pro se, and Samuel A. Hirshowitz, 
First Assistant Attorney General, on the motion.

No. 742. Maryland  et  al . v . Wirtz , Secre tary  of  
Labor , et  al . Appeal from D. C. Md. (Probable juris-
diction noted, 389 U. S. 1031.) Motions of American 
Federation of Labor & Congress of Industrial Organiza-
tions, and American Federation of State, County, & 
Municipal Employees, AFL-CIO, for leave to file briefs, 
as amici curiae, granted. Mr . Justice  Marsh all  took 
no part in the consideration or decision of these motions. 
J. Albert Woll, Laurence Gold and Thomas E. Harris for 
American Federation of Labor & Congress of Industrial 
Organizations, and Henry Kaiser and Ronald Rosenberg 
for American Federation of State, County, & Municipal 
Employees, AFE-CIO, on the motions.

No. 1134. Washi ngton  et  al . v . Legrant  et  al . 
Appeal from D. C. D. C. (Probable jurisdiction noted, 
ante, p. 940.) Upon suggestion of death of appellee 
Harrell motion to change caption of case granted. Peter 
S. Smith on the motion.
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No. 755. Firs t  Agricultural  National  Bank  of  
Berksh ire  County  v . State  Tax  Commis sion . Appeal 
from Sup. Jud. Ct. Mass. (Probable jurisdiction noted, 
389 U. S. 1033.) Motion of National Association of 
Supervisors of State Banks for leave to file brief, as 
amicus curiae, granted. James F. Bell and Brian C. 
Elmer on the motion.

No. 800. World  Airways , Inc ., et  al . v . Pan  
American  World  Airw ays , Inc ., et  al . C. A. 2d Cir. 
(Certiorari granted, ante, p. 919.) Motion to substi-
tute Trans International Airways, Inc., a Delaware cor-
poration, in place of Trans International Airways, Inc., 
a California corporation, as a party petitioner granted. 
Mr . Justi ce  Marshall  took no part in the consideration 
or decision of this motion. Clayton L. Burwell and 
Frederick Bernays Wiener on the motion.

No. 909. Desi st  et  al . v . Unite d  Stat es . C. A. 2d 
Cir. (Certiorari granted, ante, p. 943.) Motion of pe-
titioners to remove case from summary calendar denied. 
Mr . Just ice  Marsha ll  took no part in the considera-
tion or decision of this motion. Abraham Glasser on the 
motion.

No. 949. King , Commis sioner , Departm ent  of  
Pensions  and  Security , et  al . v . Smith  et  al . Appeal 
from D. C. M. D. Ala. (Probable jurisdiction noted, 
ante, p. 903.) Motions of NAACP Legal Defense & 
Educational Fund, Inc., et al., and Child Welfare League 
of America, Inc., et al., for leave to file briefs, as amici 
curiae, granted. Jack Greenberg, James M. Nabrit III, 
Leroy D. Clark and Charles Stephen Ralston for NAACP 
Legal Defense & Educational Fund, Inc., et al., and 
Helen L. Buttenwieser and Ephraim London for Child 
Welfare League of America, Inc., et al., on the motions.
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No. 974. In  re  Powe ll ;
No. 1033. Powell  v . Nation al  Savings  & Trust  

Co., ante, p. 957, infra, p. 1037;
No. 1200. Powe ll  v . Committe e on  Admiss ions  

and  Griev ance s  of  the  United  State s  Distr ict  Court  
for  the  Dis trict  of  Colum bia ; and

No. 882, Mise. In  re  Dis barm ent  of  Powell , see 
389 U. S. 924. C. A. D. C. Cir. Motion of petitioner 
to consolidate these cases denied. Mr . Just ice  Mar -
shall  took no part in the consideration or decision of 
this motion.

No. 1015. Wither sp oon  v . Illinois  et  al . Sup. Ct. 
Ill. (Certiorari granted, 389 U. S. 1035); and

No. 1016. Bumper  v . North  Caroli na . Sup. Ct. 
N. C. (Certiorari granted, 389 U. S. 1034.) Motion 
of NAACP Legal Defense & Educational Fund, Inc., 
et al. for leave to participate in oral argument, as amici 
curiae, denied. Motion of American Friends Service 
Committee et al. for leave to participate in oral argument, 
as amici curiae, in No. 1015 denied. Motion of the State 
of California for permission for three attorneys to par-
ticipate in oral argument, as amicus curiae, in No. 1015 
granted. Jack Greenberg, James M. Nabrit III, Michael 
Meltsner, Leroy D. Clark, Norman C. Amaker, Charles S. 
Ralston and Anthony G. Amsterdam on the motion for 
NAACP Legal Defense & Educational Fund, Inc., et al. 
Willard J. Lassers, Alex Elson and Marvin Braiterman 
on the motion for American Friends Service Committee 
et al. Thomas C. Lynch, Attorney General, Albert W. 
Harris, Jr., Assistant Attorney General, and Robert R. 
Granucci and Robert R. Nock, Deputy Attorneys Gen-
eral, on the motion for the State of California.

No. 1088. Laughlin  et  al . v . Unit ed  States , ante, 
p. 1003. Motion to suspend effectiveness of order deny-
ing certiorari denied. James J. Laughlin, pro se, and 
William J. Garber for petitioners.
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No. 1335, Mise. Lorenzana  v . Warden , Rio  Piedras , 
Puerto  Rico , Penit enti ary ;

No. 1344, Mise. Crosb y  v . Tahash , Warden ; and
No. 1381, Mise. Carte r  v . Nelson , Warden . Mo-

tions for leave to file petitions for writs of habeas corpus 
denied.

No. 1111, Mise. Sandoval  v . Clark , Attorn ey  Gen -
eral , et  al . Motion for leave to file petition for writ 
of mandamus denied. Solicitor General Griswold for 
respondents.

Probable Jurisdiction Noted.
No. 1064. United  State s  v . Contai ner  Corporat ion  

of  America  et  al . Appeal from D. C. M. D. N. C. 
Probable jurisdiction noted. Solicitor General Griswold, 
Assistant Attorney General Turner, Lawrence G. Wal-
lace, Robert A. Hammond III and Howard E. Shapiro 
for the United States. Whitney North Seymour and 
William J. Manning for respondent Container Corpora-
tion of America; Joseph C. Carter, Jr., for respondent 
Albermarle Paper Mfg. Co. et al.; W. P. Sandridge and 
W. F. Womble for respondent Carolina Container Co.; 
Helmer R. Johnson for respondent Continental Can Com-
pany, Inc.; Howard T. Milman for respondent Crown 
Zellerbach Corp.; David J. Mays for respondent Dixie 
Container Corp, et al.; Alan W. Boyd for respondent 
Inland Container Corp.; Lawrence E. Walsh and Henry 
L. King for respondent International Paper Co.; Fred E. 
Fuller for respondent Owens-Illinois Glass Co.; Richard 
A. Whiting for respondent St. Joe Paper Co.; Horace R. 
Lamb for respondent St. Regis Paper Co.; James H. 
Epps, Jr., for respondent Tri-State Container Corp.; 
James R. Whithrow, Jr., for respondent Union Bag-Camp 
Paper Co.; and E. Nobles Lowe for respondent West 
Virginia Pulp & Paper Co. Reported below: 273 F. 
Supp. 18.
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Certiorari Granted. (See also No. 400, ante, p. 717.)
No. 963. Unite d  States  v . Donruss  Co . C. A. 6th 

Cir. Certiorari granted. Solicitor General Griswold, 
Assistant Attorney General Rogovin, Harris Weinstein, 
Meyer Rothwacks and Thomas Silk, Jr., for the United 
States. Bernard J. Long, Richard L. Braunstein and 
Bernard J. Lang, Jr., for respondent. Reported below: 
384 F. 2d 292.

No. 1193. Glover  et  al . v . St . Loui s -San  Francisco  
Railwa y  Co . et  al . C. A. 5th Cir. Certiorari granted. 
William M. Acker, Jr., for petitioners. Paul R. Moody 
for St. Louis-San Francisco Railway Co., and Richard R. 
Lyman and Jerome A. Cooper for Brotherhood of Rail-
way Carmen of America, respondents. Reported below: 
386 F. 2d 452.

No. 1201. Securi ties  and  Exchan ge  Commis si on  v . 
National  Securi ties , Inc ., et  al . C. A. 9th Cir. Cer-
tiorari granted. Solicitor General Griswold, Daniel M. 
Friedman, Philip A. Loomis, Jr., David Ferber and Ed-
ward B. Wagner for petitioner. John P. Frank for 
respondents. Reported below: 387 F. 2d 25.

No. 1207. Shuttles wor th  v . City  of  Birmi ngha m . 
Sup. Ct. Ala. Certiorari granted. Mr . Justic e Mar -
shal l  took no part in the consideration or decision of 
this petition. Jack Greenberg, James M. Nabrit III, 
Norman C. Amaker, Charles Stephen Ralston, Melvyn 
Zarr, Anthony G. Amsterdam, Arthur D. Shores and 
Orzell Billingsley, Jr., for petitioner. J. M. Brecken-
ridge, Earl McBee and William C. Walker for respondent. 
Reported below: 281 Ala. 542, 206 So. 2d 348.

No. 1451, Mise. Kaiser  v . New  York . Ct. App. 
N. Y. Motion for leave to proceed in forma pauperis 
granted. Certiorari granted and case transferred to 
appellate docket. Peter L. F. Sabbatino for petitioner. 
William Cahn for respondent. Reported below: 21 N. Y. 
2d 86, 233 N. E. 2d 818.
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Certiorari Denied. (See also No. 1189, Mise., ante, 
p. 713.)

No. 921. Samuels  v . Califor nia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied. Evander C. Smith for 
petitioner. Thomas C. Lynch, Attorney General of 
California, Albert W. Harris, Jr., Assistant Attorney Gen-
eral, and John T. Murphy, Deputy Attorney General, for 
respondent. Reported below: 250 Cal. App. 2d 501, 58 
Cal. Rptr. 439.

No. 1128. Hymore  v. Ohio . Ct. App. Ohio, Wood 
County. Certiorari denied. Clarence M. Condon for 
petitioner. Donald D. Simmons and Harland M. Britz 
for respondent. Reported below: See 9 Ohio St. 2d 122, 
224 N. E. 2d 126.

No. 1150. Tucky  v. Castle  et  al . Sup. Ct. Hawaii. 
Certiorari denied. Joseph A. Ryan for petitioner.

No. 1151. Funel  v. Fidelit y & Casualty  Co. of  
New  York . C. A. 5th Cir. Certiorari denied. Ellis C. 
Irwin for petitioner. Reported below: 383 F. 2d 42.

No. 1153. O’Connor  v . Ohio . Sup. Ct. Ohio. Cer-
tiorari denied. James W. Cowell for petitioner.

No. 1156. Esc obar  v . United  States . C. A. 5th 
Cir. Certiorari denied. J. Edwin Smith for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Rogovin, Joseph M. Howard and John M. Brant for the 
United States. Reported below: 388 F. 2d 661.

No. 1190. Kincheloe  v . Board  of  Medi cal  Exam -
iners  of  North  Caroli na . Sup. Ct. N. C. Certiorari 
denied. Warren E. Miller for petitioner. John H. 
Anderson, Jr., for respondent. Reported below: 272 
N. C. 116, 157 S. E. 2d 833.
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No. 1164. Hilltop  Realty , Inc ., et  al . v . Seattl e  
First  Nati onal  Bank , Execu tor , et  al . C. A. 9th Cir. 
Certiorari denied. Herbert S. Little for petitioners. 
Richard S. White for Seattle-First National Bank et al., 
and James R. Stewart for Austin Co., respondents. 
Reported below: 383 F. 2d 309.

No. 1168. Cote  v . New  Hamps hire . Sup. Ct. N. H. 
Certiorari denied. John W. King for petitioner. George 
S. Pappagianis, Attorney General of New Hampshire, 
and Norman E. D’Amours, Assistant Attorney General, 
for respondent. Reported below: 108 N. H. 290, 235 
A. 2d 111.

No. 1169. Kirkl and  et  al . v . Tennes see . Sup. Ct. 
Tenn. Certiorari denied. Moses Krislov, Harold E. 
Brown and P. D. Maktos for petitioners. George F. 
McCanless, Attorney General of Tennessee, and George 
W. McHenry, Jr., Assistant Attorney General, for 
respondent.

No. 1179. Leighton  v . United  Stat es . C. A. 2d 
Cir. Certiorari denied. Gilbert S. Rosenthal for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Sidney M. 
Glazer for the United States. Reported below: 386 F. 
2d 822.

No. 1180. Huntington  Trust  & Savings  Bank  v . 
H. B. Agste n  & Sons , Inc ., et  al . C. A. 4th Cir. Cer-
tiorari denied. David M. Baker for petitioner. Howard 
R. Klostermeyer and William B. Maxwell III for H. B. 
Agsten & Sons, Inc., et al., and Solicitor General Gris-
wold, Assistant Attorney General Weisl, John C. Eld-
ridge and Robert C. McDiarmid for Small Business 
Administrator et al., respondents. Reported below: 388 
F. 2d 156.
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April 22, 1968. 390 U. S.

No. 1181. Wagner  et  al . v . Ballantyne  Instru -
ments  & Electro nics , Inc . C. A. 6th Cir. Certiorari 
denied. Bruce Tittel for petitioners. Max Wall for 
respondent. Reported below: 386 F. 2d 789.

No. 1182. Uelme n  et  al . v . Freem an , Secre tary  of  
Agric ultur e . C. A. 7th Cir. Certiorari denied. George 
M. St. Peter for petitioners. Solicitor General Griswold 
for respondent. Reported below: 388 F. 2d 308.

No. 1183. Mess ina  et  al . v . United  Stat es . C. A. 
2d Cir. Certiorari denied. Abraham Glasser for peti-
tioners. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Sidney M. 
Glazer for the United States. Reported below: 388 F. 
2d 393.

No. 1192. Tackett , Judge  v . New  Mexico . Sup. Ct. 
N. M. Certiorari denied. Anthony J. Albert for peti-
tioner. Boston E. Witt, Attorney General of New 
Mexico, and James V. Noble, Assistant Attorney General, 
for respondent. Reported below: 78 N. M. 450, 432 P. 
2d 415.

No. 1197. Mc Koy  et  ux ., dba  Belvoir  Restaurant  
v. Unite d  States  by  Ramsey  Clark , Attorney  Gen -
eral . C. A. 4th Cir. Certiorari denied. Frank M. 
McCann for petitioners. Solicitor General Griswold and 
Assistant Attorney General Pollak for the United States. 
Reported below: 387 F. 2d 144.

No. 1199. Meaux  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. C. Anthony Friloux, Jr., 
for petitioners. Solicitor General Griswold, Assistant 
Attorney General Vinson and Beatrice Rosenberg for the 
United States. Reported below: 387 F. 2d 370.
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No. 1198. Oser  v . Smith , Harri s County  Voter  
Regis trar , et  al . 164th Jud. Dist. Tex., Harris County. 
Certiorari denied. Chris Dixie for petitioner. Fred W. 
Moore for respondent Polk.

No. 1202. Moore -Mc Cormack  Lines , Inc . v . Can - 
diano . C. A. 2d Cir. Certiorari denied. Martin J. 
McHugh and James M. Leonard for petitioner. Re-
ported below: 382 F. 2d 961.

No. 1205. Goldn er  v . Silver , Distr ict  Attorn ey  
of  Kings  County . Ct. App. N. Y. Certiorari denied. 
Bernard A. Berkman, Larry S. Gordon, Joshua J. Kan- 
celbaum and Gerald A. Messerman for petitioner. 
Aaron E. Koota and Stanley M. Meyer for respondent.

No. 1206. Sox v. United  Stat es . C. A. 4th Cir. 
Certiorari denied. Theodore W. Law III and George M. 
Lee, Jr., for petitioner. Solicitor General Griswold, As- 
sistant Attorney General Vinson, Beatrice Rosenberg and 
Mervyn Hamburg for the United States.

No. 1211. Stern  v . Robins on  et  al . C. A. 6th Cir. 
Certiorari denied. Carl H. Langschmidt, Jr., and Don-
ald W. Pemberton for petitioner. Solicitor General Gris-
wold, Assistant Attorney General Rogovin and Joseph M. 
Howard for respondent United States.

No. 1215. Carner a , Admin is tratri x  v . Lancaster  
Chemic al  Corp . C. A. 3d Cir. Certiorari denied. Jack 
Mandell for petitioner. John J. Budd for respondent. 
Reported below: 387 F. 2d 946.

No. 1286. Chica go  & North  Weste rn  Rail wa y  Co . 
v. Boston  & Maine  Corp . C. A. 2d Cir. Certiorari 
denied. Donald L. Wallace for petitioner. Carl E. 
Newton and M. Lauck Walton for respondent.
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No. 1203. Madera  et  al . v . Board  of  Education  of  
the  City  of  New  York  et  al . C. A. 2d Cir. Certiorari 
denied. Jack Greenberg, James M. Nabrit III, Michael 
Meltsner and Leroy D. Clark for petitioners. J. Lee 
Rankin, Stanley Buchsbaum and John J. Loftin for 
respondents. Reported below: 386 F. 2d 778.

No. 1222. Wiggi ns  et  al . v . North  Caroli na . Sup. 
Ct. N. C. Certiorari denied. Conrad 0. Pearson and 
Romallus 0. Murphy for petitioners. T. W. Bruton, 
Attorney General of North Carolina, and Ralph Moody, 
Deputy Attorney General, for respondent. Reported 
below: 272 N. C. 147, 158 S. E. 2d 37.

No. 1223. Balt imor e Contractors , Inc ., et  al . v . 
Perry . Ct. App. La., 1st Cir. Certiorari denied. Ben-
jamin W. Yancey and G. Edward Merritt for petitioners. 
Frank S. Normann, David E. Normann and Margot Ma- 
zeau for respondent. Reported below: 202 So. 2d 694.

No. 1226. Grumbl es  et  al . v . Times  Herald  Print -
ing  Co. et  al . C. A. 5th Cir. Certiorari denied. Wil-
liam F. Billings and Robert A. Fanning for petitioners. 
Donald L. Case and Jack Pew, Jr., for respondents. 
Reported below: 387 F. 2d 593.

No. 1050. National  Labor  Relations  Board  v . 
Crawf ord  Manuf actur ing  Co ., Inc ., et  al . ; and

No. 1191. Amal gam ate d Clothing  Workers  of  
America , AFL-CIO v. National  Labor  Relati ons  
Board  et  al . C. A. 4th Cir. Certiorari denied. The  
Chief  Justi ce  is of the opinion that certiorari should 
be granted. Solicitor General Griswold, Arnold Ordman, 
Dominick L. Manoli and Norton J. Come for petitioner 
in No. 1050. Jacob Sheinkman for petitioner in No. 
1191. Harry L. Browne and Frank A. Ccmstangy for 
respondent Crawford Manufacturing Co., Inc., in both 
cases. Reported below: 386 F. 2d 367.
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No. 1115. Colli ns  v . United  States . C. A. 9th Cir. 
Motion to dispense with printing petition granted. Cer-
tiorari denied. Hiram W. Kwan for petitioner. Solicitor 
General Griswold, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Edward Fenig for the United 
States. Reported below: 390 F. 2d 260.

No. 1187. Jones  v . Gasch , U. S. Distr ict  Judge . 
C. A. D. C. Cir. Certiorari denied. Mr . Just ice  Fortas  
took no part in the consideration or decision of this 
petition. Edward P. Morgan and Thomas M. P. Chris-
tensen for petitioner. Solicitor General Griswold, As- 
sistant Attorney General Vinson and Beatrice Rosenberg 
for respondent.

No. 888, Mise. Graves  v . United  State s ; and
No. 937, Mise. Oelke  v . Unite d  State s . C. A. 9th 

Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson and Beatrice Rosenberg 
for the United States in both cases. Reported below: 
389 F. 2d 668.

No. 962, Mise. Gordo n v . United  States . C. A. 
D. C. Cir. Certiorari denied. Zona Fairbanks Hostetler 
for petitioner. Solicitor General Griswold, Assistant At-
torney General Vinson and Beatrice Rosenberg for the 
United States. Reported below: 127 U. S. App. D. C. 
343, 383 F. 2d 936.

No. 944, Mise. Annett  v . Califo rnia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Thomas C. 
Lynch, Attorney General of California, and Edsel W. 
Haws and John Fourt, Deputy Attorneys General, for 
respondent. Reported below: 251 Cal. App. 2d 858, 59 
Cal. Rptr. 888.
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April 22, 1968. 390 U.S.

No. 1120. Marvel  Spec ialt y Co ., Inc . v . Bell  
Hosi ery  Mills , Inc . C. A. 4th Cir. Motion to dis-
pense with printing respondent’s brief granted. Certiorari 
denied. Robert F. Conrad for petitioner. Warley L. 
Parrott for respondent. Reported below: 386 F. 2d 287.

No. 717, Mise. Wis e v . Boslo w , Patuxent  Insti -
tution  Direct or . Ct. Sp. App. Md. Certiorari denied. 
Francis B. Burch, Attorney General of Maryland, and 
Alfred J. O’Ferrall III, Assistant Attorney General, for 
respondent.

No. 973, Mise. Mc Gann  v . United  States . C. A. 
2d Cir. Certiorari denied. Solicitor General Griswold 
for the United States.

No. 983, Mise. Autre y  v . Alabama . Sup. Ct. Ala. 
Certiorari denied. MacDonald Gallion, Attorney Gen-
eral of Alabama, and David W. Clark and Lloyd G. Hart, 
Assistant Attorneys General, for respondent.

No. 1016, Mise. Nix v. Unite d  States . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson, Beatrice Rosenberg 
and Sidney M. Glazer for the United States.

No. 1057, Mise. Rowell  v . United  Stat es . C. A. 
8th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson and Philip R. Mona-
han for the United States.

No. 1059, Mise. Gasque  v . North  Carolina . Sup. 
Ct. N. C. Certiorari denied. Thomas Wade Bruton, 
Attorney General of North Carolina, and Ralph Moody, 
Deputy Attorney General, for respondent. Reported 
below: 271 N. C. 323, 156 S. E. 2d 740.
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No. 1074, Mise. Talley  et  al . v . Califo rnia . Super. 
Ct. Cal., County of Los Angeles. Certiorari denied. 
Herbert E. Selwyn for petitioners. Roger Arnebergh, 
Philip E. Grey and Michael T. Sauer for respondent.

No. 1107, Mise. Stevens  v . Warden , Maryland  
Peniten tiary . C. A. 4th Cir. Certiorari denied. 
Herbert B. Newberg and Anthony G. Amsterdam for 
petitioner. Reported below: 382 F. 2d 429.

No. 1108, Mise. Mc Mille n  v . Unite d  Stat es . C. A. 
1st Cir. Certiorari denied. F. Lee Bailey for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Sidney M. Glazer for the 
United States. Reported below: 386 F. 2d 29.

No. 1122, Mise. Hoff man  et  al . v . Unite d  Stat es . 
C. A. 7th Cir. Certiorari denied. Lynn S. Castner for 
petitioners. Solicitor General Griswold, Assistant At-
torney General Vinson and Beatrice Rosenberg for the 
United States. Reported below: 385 F. 2d 501.

No. 1126, Mise. Herrera  v . Unite d  Stat es . C. A. 
5th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson and Beatrice Rosen-
berg for the United States. Reported below: 384 F. 2d 
525.

No. 1132, Mise. Hall  v . Warden , Nevada  State  
Pris on . Sup. Ct. Nev. Certiorari denied. Reported 
below: ---- Nev.----- , 434 P. 2d 425.

No. 1134, Mise. Catanzar o  v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 1140, Mise. Jeff ers on  v . Craven , Warden . 
C. A. 9th Cir. Certiorari denied.
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April 22, 1968. 390 U. S.

No. 1176, Mise. Roof  v . Unite d  Stat es . C. A. 2d 
Cir. Certiorari denied. Frederic A. Johnson for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Edward Fenig 
for the United States.

No. 1190, Mise. Ware  v . Preston  et  al . C. A. D. C. 
Cir. Certiorari denied. Robert L. Weinberg for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Mervyn Ham-
burg for respondents.

No. 1199, Mise. Maldonado  v . Board  of  Vete rans  
Appeals . C. A. D. C. Cir. Certiorari denied. Solicitor 
General Griswold for respondent.

No. 1205, Mise. Mc Crary  v . Tenne ss ee . Sup. Ct. 
Tenn. Certiorari denied. James H. Bateman for 
petitioner.

No. 1206, Mise. Whita ker  v . Kentucky . Ct. App. 
Ky. Certiorari denied. David Kaplan for petitioner. 
Reported below: 418 S. W. 2d 750.

No. 1209, Mise. Ross v. Craven , Warden . Sup. Ct. 
Cal. Certiorari denied.

No. 1213, Mise. Williams  v . Follette , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 1214, Mise. Avila  v . California . Ct. App. Cal., 
1st App. Dist. Certiorari denied. Reported below: 253 
Cal. App. 2d 308, 61 Cal. Rptr. 441.

No. 1226, Mise. Bolton  v . California . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported be-
low: 255 Cal. App. 2d 485, 63 Cal. Rptr. 153.
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No. 1216, Mise. Perrea  v . Calif orni a . Sup. Ct. Cal. 
Certiorari denied.

No. 1222, Mise. Merle  v . New  Jersey . Sup. Ct. 
N. J. Certiorari denied.

No. 1227, Mise. Paint er  v . Peyton , Penitent iary  
Superinte ndent . C. A. 4th Cir. Certiorari denied.

No. 1228, Mise. Nohelty  v . Gergen . Sup. Ct. Wis. 
Certiorari denied.

No. 1230, Mise. Howard  v . Olive r , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1235, Mise. Peters on  v . Kansas . Sup. Ct. Kan. 
Certiorari denied. Reported below: 200 Kan. 18, 434 
P. 2d 542.

No. 1240, Mise. Richi e v . Turner , Warde n . Sup. 
Ct. Utah. Certiorari denied.

No. 1249, Mise. Forti n  v . Florida . Dist. Ct. App. 
Fla., 3d Dist. Certiorari denied. Reported below: 203 
So. 2d 207.

No. 1258, Mise. Frazier  v . Rhode  Isla nd . Sup. Ct. 
R. I. Certiorari denied. Herbert F. DeSimone, Attor-
ney General of Rhode Island, and Donald P. Ryan, As-
sistant Attorney General, for respondent. Reported 
below:---- R. I.----- , 235 A. 2d 886.

No. 1270, Mise. Fierro  v . Craven , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1276, Mise. White  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.
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April 22, 1968. 390 U. S.

No. 1278, Mise. Montgomer y v . Califor nia . Ct. 
App. Cal., 4th App. Dist. Certiorari denied. Reported 
below: 255 Cal. App. 2d 127, 62 Cal. Rptr. 895.

No. 1280, Mise. Mc Bride  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 1281, Mise. Elli s  v . Gillette . Sup. Ct. Hawaii. 
Certiorari denied.

No. 1282, Mise. Green  v . Pate , Warden . Cir. Ct., 
Cook County, Ill. Certiorari denied.

No. 1284, Mise. Keys  v . Unite d  Stat es . C. A. D. C. 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson, Beatrice Rosenberg and 
Robert G. Maysack for the United States.

No. 1286, Mise. Daniel  v . New  York . Ct. App. 
N. Y. Certiorari denied. Victor M. Earle III and Rob-
ert S. Rifkind for petitioner. Frank S. Hogan and 
Harold Roland Shapiro for respondent.

No. 1287, Mise. Morales  v . California . Sup. Ct. 
Cal. Certiorari denied.

No. 1291, Mise. Will iams  v . Deegan , Warden . 
C. A. 2d Cir. Certiorari denied. Leon B. Polsky and 
Gretchen White Oberman for petitioner.

No. 1292, Mise. Bird  v . Virgini a . Sup. Ct. App. 
Va. Certiorari denied.

No. 1299, Mise. Tafoya  v . Unit ed  Stat es . C. A. 
10th Cir. Certiorari denied. Solicitor General Griswold 
for the United States. Reported below: 386 F. 2d 537.
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No. 1302, Mise. Tucker , aka  Wheatley  v . Unite d  
States . C. A. 6th Cir. Certiorari denied. Louis V. 
Mangrum for petitioner. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg 
and Mervyn Hamburg for the United States.

No. 1303, Mise. Schack  v . Florida . Sup. Ct. Fla. 
Certiorari denied.

No. 1304, Mise. Harris on  v . Coiner , Warden . C. A. 
4th Cir. Certiorari denied.

No. 1306, Mise. Willi ams  v . Nelson , Warden . 
Sup. Ct. Cal. Certiorari denied.

No. 1307, Mise. Newsom e v . California . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 1308, Mise. Schac k v . Starr . C. A. 5th Cir. 
Certiorari denied.

No. 1324, Mise. Goss er  v . New  Jersey . Sup. Ct. 
N. J. Certiorari denied. Lawrence M. Perskie for peti-
tioner. William J. Hughes and James A. O’Neill for 
respondent. Reported below: 50 N. J. 438, 236 A. 2d 
377.

No. 1330, Mise. Gray  v . United  Stat es . C. A. D. C. 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson and Beatrice Rosenberg 
for the United States.

No. 1340, Mise. Graves  v . Unite d  Stat es . C. A. 
D. C. Cir. Certiorari denied. Warren E. Magee for 
petitioner. Solicitor General Griswold, Assistant Attor-
ney General Vinson and Beatrice Rosenberg for the 
United States.
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No. 1356, Mise. Roberts on  v . Rhode  Isl and . Sup. 
Ct. R. I. Certiorari denied. Herbert F. DeSimone, At-
torney General of Rhode Island, and Donald P. Ryan, 
Assistant Attorney General, for respondent. Reported 
below: ---- R. I.----- , 232 A. 2d 781.

No. 1382, Mise. Hacker  v . City  of  New  York  et  al . 
Ct. App. N. Y. Certiorari denied. J. Lee Rankin and 
Stanley Buchsbaum for respondents. Reported below: 
20 N. Y. 2d 722, 229 N. E. 2d 613.

Rehearing Denied.
No. 871. Wisem an , Directo r  of  Internal  Revenue  

for  the  Distri ct  of  Oklahom a  v . Barby  et  ux ., ante, 
p. 339;

No. 937. Commonwealth  Coatin gs  Corp . v . Con -
tin ent al  Casualt y  Co . et  al ., ante, p. 979;

No. 961. Hettle man  et  al . v . Chic ago  Law  Insti -
tute  et  al ., ante, p. 338;

No. 962. Mc Maniga l  v . Simon  et  al ., ante, p. 980;
No. 980. Electric  Furnace  Corp . v . Deeri ng  Mil -

like n  Res ear ch  Corp ., ante, p. 949;
No. 1027. Hicks  et  al . v . Physical  Therapi sts  

Examinin g  Board  for  the  Distr ict  of  Columbi a , ante, 
p. 987;

No. 672, Mise. Willi ams  v . United  State s , ante, 
p. 960;

No. 786, Mise. Walker  v . Wainwr ight , Correc -
tions  Director , ante, p. 335 ;

No. 879, Mise. Harris  v . Rhay , Penitent iary  Supe r -
intendent , ante, p. 963;

No. 896, Mise. Elksni s v . United  States , ante, p. 
990;

No. 1017, Mise. Mancilla  v . United  States  et  al ., 
ante, p. 982; and

No. 1117, Mise. Butt erf iel d  v . Gazelle , ante, p. 985. 
Petitions for rehearing denied.
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No. 237. Biggers  v . Tennes see , ante, p. 404;
No. 700. Anderson  v . Johns on , Warden , ante, p. 

456;
No. 968. Banco  Nacional  de  Cuba  v . Farr  et  al ., 

dba  Farr , Whitl ock  & Co., et  al ., ante, p. 956; and
No. 1033. Powel l  v . National  Savings  & Trus t  Co ., 

ante, p. 957. Petitions for rehearing denied. Mr . Jus -
tice  Marshall  took no part in the consideration or 
decision of these petitions.

No. 906. Rovico, Inc . v . American  Photocopy  
Equipment  Co ., ante, p. 945. Motion for leave to 
supplement petition for rehearing granted. Petition for 
rehearing denied.

Apri l  29, 1968.

Miscellaneous Orders.
No. 1082, Mise. Abbott  v . Turner , Warden ; and
No. 1501, Mise. Armst rong  v . Haskin s , Correc -

tio nal  Superi ntendent . Motions for leave to file 
petitions for writs of habeas corpus denied. Treating 
the papers submitted as petitions for writs of certiorari, 
certiorari denied.

No. 1438, Mise. Jef frie s v . Frye , Warden ;
No. 1439, Mise. Patterso n  v . Lane , Warden ; and
No. 1444, Mise. White  v . Noble , Warden , et  al . 

Motions for leave to file petitions for writs of habeas 
corpus denied.

No. 1232, Mise. Davis  v . Crouse , Warden ; and
No. 1255, Mise. Fernandez  v . Dis trict  Court  of  

Puerto  Rico , Bayamon  Part , et  al . Motions for leave 
to file petitions for writs of mandamus denied.
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April 29, 1968. 390 U. S.

No. 813. Shapi ro , Commi ssione r  of  Welf are  of  the  
State  of  Connecticut  v . Thomps on . Appeal from 
D. C. Conn. (Probable jurisdiction noted, 389 U. S. 
1032.) Motion for permission for two attorneys for leave 
to participate in oral argument granted. Lorna Lawhead 
Williams, Special Assistant Attorney General of Iowa, 
on the motion.

Probable Jurisdiction Postponed.
No. 1320, Mise. Mc Donald  et  al . v . Board  of  Elec -

tion  Commiss ioners  of  Chicag o  et  al . Appeal from 
D. C. N. D. Ill. Motion for leave to proceed in jorma 
pauperis granted. Further consideration of question of 
jurisdiction postponed to hearing of the case on the 
merits, and case transferred to appellate docket. Mar-
shall Patner on the motion.

Certiorari Granted. (See also No. 1105, ante, p. 745;
and No. 386, Mise., ante, p. 746.)

No. 1209. Mc Carthy  v . United  State s . C. A. 7th 
Cir. Certiorari granted. Barnabas F. Sears, Wayland B. 
Cedarquist and Maurice J. McCarthy for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Rogovin and Joseph M. Howard for the United States. 
Reported below: 387 F. 2d 838.

No. 1212. Unite d  States  v . Augenblick  et  al . Ct. 
Cl. Certiorari granted. Solicitor General Griswold, As- 
sistant Attorney General Weisl, John C. Eldridge and 
Robert V. Zener for the United States. Joseph H. 
Sharlitt and Steven R. Rivkin for Augenblick and 
Francis J. Steiner, Jr., for Juhl, respondents. Reported 
below: 180 Ct. Cl. 131, 377 F. 2d 586; 181 Ct. Cl. 210, 
383 F. 2d 1009.
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Certiorari Denied. (See also Mise. Nos. 1082 and 1501, 
supra.)

No. 1185. Joff e  v . Joffe . Sup. Ct. N. J. Certiorari 
denied. Eugene Gressman and F. Joseph Donohue for 
petitioner. J. Mortimer Rubenstein for respondent. 
Reported below: 50 N. J. 265, 234 A. 2d 232.

No. 1186. Joff e v . Joff e . C. A. 3d Cir. Certiorari 
denied. Eugene Gressman and F. Joseph Donohue for 
petitioner. J. Mortimer Rubenstein for respondent. 
Reported below: 384 F. 2d 632.

No. 1214. Butl er  v . United  States . C. A. 6th Cir. 
Certiorari denied. Ralph Rudd for petitioner. Solicitor 
General Griswold, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Edward Fenig for the United 
States. Marvin M. Karpatkin, Melvin L. Wulf and 
Bernard A. Berkman for American Civil Liberties Union, 
as amicus curiae, in support of the petition. Reported 
below: 389 F. 2d 172.

No. 1220. American  Airline s , Inc . v . Egan  et  al ., 
Adminis trators . Ct. App. N. Y. Certiorari denied. 
John J. Martin and William M. Keegan for petitioner. 
Bernard Shatzkin and Burton S. Cooper for respondents. 
Reported below: 21 N. Y. 2d 160, 234 N. E. 2d 199.

No. 1231. Hendrex  v . United  Stat es . C. A. 6th 
Cir. Certiorari denied. Sanford Rosenthal and George 
Stone for petitioner. Solicitor General Griswold, Assist-
ant Attorney General Vinson and Beatrice Rosenberg for 
the United States. Reported below: 387 F. 2d 931.

No. 1221. Miss ouri -Kansas -Texas  Rail road  Co . v . 
Kiser . Sup. Ct. Okla. Certiorari denied. Edward K. 
Wheeler and Eldon S. Olson for petitioner.
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April 29, 1968. 390 U. S.

No. 1224. Pres ton  v . Tyner . Ct. App. Ohio, Fay-
ette County. Certiorari denied. Robert R. Crane for 
petitioner.

No. 1229. Ford  v . Maryland . Ct. Sp. App. Md. 
Certiorari denied. Robert C. Heeney for petitioner.

No. 1232. Holbro ok  v . Unite d  Stat es . C. A. 6th 
Cir. Certiorari denied. Benjamin F. Kelly for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Robert G. May-
sack for the United States.

No. 1234. Ho Yeh  Sze  v . Immig ration  and  Nat -
urali zati on  Service . C. A. 2d Cir. Certiorari denied. 
Abraham Lebenkoff and Jules E. Coven for petitioner. 
Solicitor General Griswold, Assistant Attorney General 
Vinson and Beatrice Rosenberg for respondent. Re-
ported below: 389 F. 2d 978.

No. 1240. Davidson  v . Divisi on  of  Revenue  of  the  
Depar tment  of  Treasury  of  Michi gan . Ct. App. 
Mich. Certiorari denied. Harold S. Sawyer for peti-
tioner. Frank J. Kelley, Attorney General of Michigan, 
Robert A. Derengoski, Solicitor General, and William D. 
Dexter and Maurice Barbour, Assistant Attorneys Gen-
eral, for respondent.

No. 1051. Soloner  et  al . v . Gartner . C. A. 3d Cir. 
Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Henry Kaiser, 
Eugene Gressman, Edward Davis and Alan R. Howe for 
petitioners. Reported below: 384 F. 2d 348.

No. 1274. Lehigh  Valle y Railroad  Co . v . Wm . 
Spencer  & Son  Corp . C. A. 2d Cir. Certiorari denied. 
Thomas V. McMahon for petitioner. Daniel A. Semel 
for respondent. Reported below: 387 F. 2d 623.
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No. 1082. Master  Time  Co ., Ltd . v . De Jongh , Com -
miss ioner  of  the  Depart ment  of  Fina nce  of  the  
Virgin  Islands . C. A. 3d Cir. Certiorari denied. The  
Chief  Just ice  and Mr . Justi ce  Douglas  are of the 
opinion that certiorari should be granted. Mr . Justic e  
Fort  as  took no part in the consideration or decision of 
this petition. Warren H. Young for petitioner. Fran-
cisco Corneiro, Attorney General of the Virgin Islands, 
and Bruce MacGibbon, Assistant Attorney General, for 
respondent. Reported below: 384 F. 2d 569.

No. 1163. Virgo  Corp . v . Paiew onsky , Governor  of  
the  Virgi n  Islands , et  al . C. A. 3d Cir. Motion of 
Antilles Industries, Inc., for leave to file a brief, as amicus 
curiae, granted. Certiorari denied. The  Chief  Justic e  
and Mr . Justice  Douglas  are of the opinion that cer-
tiorari should be granted. Mr . Justice  Fortas  took no 
part in the consideration or decision of this motion and 
petition. William Simon, John Bodner, Jr., and Gerald 
Kadish for petitioner. Francisco Corneiro, Attorney 
General of the Virgin Islands, and Bruce MacGibbon, 
Assistant Attorney General, for respondents Paiewonsky 
et al. John D. Conner, Ashley Sellers and George C. 
Davis for Antilles Industries, Inc., as amicus curiae, in 
support of the petition. Reported below: 384 F. 2d 569.

No. 1151, Mise. Giff ord  v . United  States . C. A. 
5th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson, Beatrice Rosenberg 
and Robert G. Maysack for the United States.

No. 1216. Paul  v . Dade  County , Florida , et  al . 
Dist. Ct. App. Fla., 3d Dist. Certiorari denied. Mr . 
Justic e Douglas  is of the opinion that certiorari should 
be granted. Alfred I. Hopkins for petitioner. Thomas 
C. Britton and St. Julien P. Rosemond for respondents. 
Reported below: 202 So. 2d 833.
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No. 1176. Wilson  v . Wiman , Reform atory  Super -
inte ndent . C. A. 6th Cir. Certiorari denied. John 
David Cole for petitioner. John B. Breckinridge, At-
torney General of Kentucky, and Charles W. Runyan, 
Assistant Attorney General, for respondent. Reported 
below: 386 F. 2d 968.

Mr . Just ice  Fortas , with whom The  Chief  Justic e  
and Mr . Just ice  Douglas  join, would grant certiorari in 
this case. In 1933 and 1935 petitioner was convicted in 
the state courts of Kentucky of housebreaking. In 1964, 
he was convicted of storehouse breaking. The earlier 
convictions were used in evidence pursuant to the Ken-
tucky recidivist statute. Petitioner was sentenced to life 
in prison. The trial judge did not instruct the jury that 
the prior convictions could be used only for the limited 
purpose of the recidivist statute. I believe that we 
should hear this case to determine whether it is governed 
by Spencer v. Texas, 385 U. S. 554 (1967), and if so 
whether Spencer v. Texas should be reconsidered. See 
the separate opinion of The  Chief  Justi ce , in which I 
joined, 385 U. S., at 569, and the dissent of Mr . Justic e  
Brennan , in which Mr . Justic e Dougla s joined, 385 
U. S., at 587.

No. 1189. Kris el  v. Duran  et  al . C. A. 2d Cir. 
Certiorari denied. Mr . Justice  Fortas  took no part in 
the consideration or decision of this petition. Maurice 
M. Krisel, pro se, and Benjamin M. Cardozo, Michael H. 
Cardozo IV and Roman Beck for petitioner. Jose C. 
Aponte, Attorney General of Puerto Rico, William D. 
Rogers and Robert A. Bicks for respondents. Reported 
below: 386 F. 2d 179.

No. 1260, Mise. Howard  v . United  States . C. A. 
5th Cir. Certiorari denied. Solicitor General Griswold, 
Assistant Attorney General Vinson and Beatrice Rosen-
berg for the United States.
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390 U. S. April 29, 1968.

No. 1253. Kramm  v . Workme n 's Compensati on  
Appeals  Board  of  Calif ornia  et  al . Ct. App. Cal., 4th 
App. Dist. Motion to dispense with printing petition 
granted. Certiorari denied. Charles K. Hackler for pe-
titioner. Everett A. Corten for respondent Workmen’s 
Compensation Appeals Board of California, and Sidney A. 
Stutz for respondent Hartford Accident & Indemnity Co.

No. 553, Mise. Garay  v . Califo rnia . Ct. App. Cal., 
5th App. Dist. Certiorari denied. Thomas C. Lynch, 
Attorney General of California, and Edsel W. Haws and 
Craig G. McIntosh, Deputy Attorneys General, for re-
spondent. Reported below: 247 Cal. App. 2d 833, 56 
Cal. Rptr. 55.

No. 746, Mise. Collie r  v . Unite d  Stat es . C. A. 6th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General General Vinson, Beatrice Rosen-
berg and Edward Fenig for the United States. Reported 
below: 381 F. 2d 616.

No. 1195, Mise. Morris  v . Coiner , Warden . C. A. 
4th Cir. Certiorari denied. George A. Daugherty for 
petitioner. Reported below: 386 F. 2d 395.

No. 1264, Mise. Jones  v . Unit ed  States . C. A. 
D. C. Cir. Certiorari denied. Milton A. Kallis for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Edward Fenig 
for the United States.

No. 1290, Mise. Mattio  v . Unit ed  State s . C. A. 2d 
Cir. Certiorari denied. Eugene P. Souther for peti-
tioner. Solicitor General Griswold, Assistant Attorney 
General Vinson and Beatrice Rosenberg for the United 
States. Reported below: 388 F. 2d 368.
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April 29, 1968. 390 U. S.

No. 1243, Mise. Stanle y v . Avery , Correction s  
Commissi oner . C. A. 6th Cir. Certiorari denied. Re-
ported below: 387 F. 2d 637.

No. 1254, Mise. Bryan  v . Calif ornia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported below: 
254 Cal. App. 2d 231, 62 Cal. Rptr. 137.

No. 1257, Mise. Robins on  v . Virginia . C. A. 4th 
Cir. Certiorari denied.

No. 1279, Mise. Mintz er  v . Dros , Warden . C. A. 
2d Cir. Certiorari denied.

No. 1298, Mise. Denman  v . Beale  et  al . C. A. 1st 
Cir. Certiorari denied. Jesse R. Fillman for respondent 
Whitney.

No. 1300, Mise. Ruark  v . Colorado . Sup. Ct. Colo. 
Certiorari denied. Reported below: ----  Colo. ---- , 434
P. 2d 124.

No. 1310, MisC. SCHLETTE V. CALIFORNIA ADULT AU-
THORITY et  al . Sup. Ct. Cal. Certiorari denied.

No. 1312, Mise. Heirens  v . Illinoi s . Sup. Ct. Ill. 
Certiorari denied. Reported below: 38 Ill. 2d 294, 230 
N. E. 2d 875.

No. 1315, Mise. Pachol sky  v . Pate , Warde n . Cir. 
Ct., Will County, Ill. Certiorari denied.

No. 1345, Mise. Gullett  et  al . v . United  States . 
C. A. 8th Cir. Certiorari denied. Solicitor General 
Griswold, Assistant Attorney General Vinson, Beatrice 
Rosenberg and Edward Fenig for the United States. 
Reported below: 387 F. 2d 307.
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390 IT. S. April 29, 1968.

No. 1322, Mise. Bartlam  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. 
Laurence Leff for respondent.

No. 1359, Mise. Holland  v . Cicc one , Direc tor , 
Medica l  Cente r  for  Federal  Prisoners . C. A. 8th 
Cir. Certiorari denied. Solicitor General Griswold, As- 
sistant Attorney General Vinson, Beatrice Rosenberg and 
Mervyn Hamburg for respondent. Reported below: 386 
F. 2d 825.

No. 1360, Mise. Willi ams  v . Nels on , Warden . Sup. 
Ct. Cal. Certiorari denied.

No. 1370, Mise. Mc Eachen  v . Unite d Stat es . 
C. A. D. C. Cir. Certiorari denied. Michael M. Kearney 
for petitioner. Solicitor General Griswold, Assistant 
Attorney General Vinson, Beatrice Rosenberg and Rob-
ert G. Maysack for the United States.

No. 1376, Mise. Herringt on  v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 1388, Mise. Brow n v . Fogel . C. A. 4th Cir. 
Certiorari denied. William M. Kunstler, Arthur Kinoy 
and Morton Stavis for petitioner. Reported below: 387 
F. 2d 692.

No. 1219, Mise. Wilkers on  v . Unite d  States . C. A. 
D. C. Cir. Certiorari denied. Mr . Just ice  Douglas  
is of the opinion that certiorari should be granted. Solic-
itor General Griswold for the United States.

No. 1405, Mise. Gallego s  et  al . v . Turner , Warden . 
C. A. 10th Cir. Certiorari denied. Reported below: 
386 F. 2d 440.
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April 29, 1968. 390 U. S.

No. 1389, Mise. Perez  v . Califo rnia . Ct. App. Cal., 
4th App. Dist. Certiorari denied.

No. 1448, Mise. Carpenter  v . Crous e , Warde n . 
C. A. 10th Cir. Certiorari denied. Reported below: 
389 F. 2d 53.

No. 1261, Mise. Magru der  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Mr . Justice  Douglas  is 
of the opinion that certiorari should be granted. Solic-
itor General Griswold, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Edward Fenig for the United 
States.

Rehearing Denied.
No. 1095. Gannon  v . Navarro , ante, p. 989;
No. 855, Mise. Bennet t  v . Myers , Correcti onal  

Superi ntendent , ante, p. 973;
No. 1069, Mise. Weil and  v . O’Neal , ante, p. 984; 

and
No. 1238, Mise. Sargent  v . Yeager , Warden , et  al ., 

ante, p. 994. Petitions for rehearing denied.

No. 324. Norfo lk  & Wes tern  Railway  Co . et  al . v . 
Mis souri  State  Tax  Commis sion  et  al ., ante, p. 317. 
Motion for leave to file petition for rehearing denied.

No. 1121. Peto  v . Madison  Square  Garden  Corp , 
et  al ., ante, p. 989. Petition for rehearing and other 
relief denied.

No. 1096, Mise. Shyver s v . United  States , ante, 
p. 998. Petition for rehearing denied. Mr . Justi ce  
Marsha ll  took no part in the consideration or decision 
of this petition.



INDEX

ABUSE OF DISCRETION. See Constitutional Law, II, 2; V; 
Evidence, 2; Jencks Act.

ACCRUED BENEFITS. See Attorney’s Fee, 1; Social Security 
Act.

ACTIONS. See Federal Employers’ Liability Act, 2; Indians, 1; 
Standing to Sue, 1.

ACTUAL MALICE. See Constitutional Law, IV, 2; Libel.
ADEQUACY OF RECORD. See Procedure, 2.

ADMINISTRATIVE PROCEDURE. See also Constitutional Law, 
VI, 3; Federal Maritime Commission; Federal Power Com-
mission; Judicial Review, 2-4; Labor; Procedure, 1, 8; Public 
Utility Holding Company Act of 1935; Shipping Act, 1916; 
Standing to Sue, 2; Tennessee Valley Authority.

Steamship conferences—Travel agents—Tying rule.—There was no 
showing that tying rule was necessary to serve the stability of the 
steamship conference or that it served any other legitimate purpose, 
and the FMC was therefore warranted in concluding that the 
absolute prohibition against agents dealing with nonconference lines 
was unjustified. FMC v. Svenska Amerika Linien, p. 238.

AD VALOREM TAXES. See Constitutional Law, I; Evidence, 1;
Taxes, 2.

AGE. See Constitutional Law, II, 4; VI, 1; VII; Obscenity, 1-3.
AGENTS. See Administrative Procedure; Judicial Review, 2-3;

Labor; Procedure, 1; Shipping Act, 1916.
AGREEMENTS. See Federal Maritime Commission.
ALABAMA. See Constitutional Law, III, 1.
ALLOTMENTS. See Indians, 1; Standing to Sue, 1.
ALLOWANCES. See Robinson-Patman Act.
ALL WRITS ACT. See Jurisdiction, 1; Stockholders.
ANTI-PICKETING LAW. See Constitutional Law, VI, 2; Mis-

sissippi Anti-Picketing Law; Procedure, 9.
1047



1048 INDEX.

ANTITRUST ACTS. See also Bank Merger Act of 1966; Judicial
Review, 1; Robinson-Patman Act.

1. Sherman Act—Newspaper price—Combination to fix maximum 
price.—The uncontroverted facts showed a combination within § 1 
of the Act to force petitioner, an independent newspaper carrier, to 
conform to respondent’s advertised retail price. Albrecht v. Herald 
Co., p. 145.

2. Sherman Act—Price fixing—Maximum price.—Since fixing max-
imum as well as minimum resale prices by agreement or combination 
is a per se violation of § 1 of the Act, the Court of Appeals erred 
in holding that there was no restraint of trade. Albrecht v. Herald 
Co., p. 145.

3. Sherman Act — Price-fixing scheme — Exclusive territories.— 
Court of Appeals erred in assuming that it was necessary to permit 
respondent newspaper to impose price ceiling to prevent gouging 
made possible by exclusive territories, for neither the existence of 
exclusive territories nor the dealers’ resultant economic power was 
in issue; and the court was not entitled to assume that the exclusive 
rights granted by respondent were valid under § 1 of the Act, either 
alone or in conjunction with a price-fixing scheme. Albrecht v. 
Herald Co., p. 145.
ANTITRUST IMMUNITY. See Administrative Procedure; Judi-

cial Review, 2; Procedure, 1; Shipping Act, 1916.
APPEALS. See Constitutional Law, IV, 1; Jurisdiction, 3.
APPLICATION FOR LOAN. See False Claims Act.
APPORTIONMENT. See Constitutional Law, III, 2.
AREA RATE PROCEEDINGS. See Federal Power Commission;

Procedure, 8.
ASSAULT. See Civil Rights Act of 1964, 1.
ASSESSMENTS. See Constitutional Law, I; Evidence, 1; Federal

Maritime Commission; Taxes, 2.
ASSOCIATIONAL FREEDOM. See Constitutional Law, IV, 1;

Jurisdiction, 3.
ATTORNEY GENERAL’S LIST. See Constitutional Law, IV, 1; 

Jurisdiction, 3.
ATTORNEYS. See also Confessions; Constitutional Law, II, 1; 

Federal-State Relations, 1; Procedure, 5.
Disbarment proceedings—Due process—Notice of charges.—The 

lack of notice to petitioner, member of Ohio bar, prior to time he 
and his “investigator” testified, that his employment of “investigator” 
would be considered disbarment offense deprived petitioner of pro-
cedural due process. In re Buffalo, p. 544.



INDEX. 1049

ATTORNEY’S FEE. See also Civil Rights Act of 1964, 2; 
Social Security Act.

1. Accrued benefits—Social Security Act.—Provision in §206 
(b)(1) of the Act limiting attorney’s fee to “25 percent of the total 
of the past-due benefits to which claimant is entitled by reason of 
such judgment,” does not restrict fee to the percentage of the accrued 
benefits awarded the permanently disabled claimant, but includes as 
well the benefits accrued to his dependents by virtue of the dis-
ability. Hopkins v. Cohen, p. 530.

2. Civil Rights Act of 1964—Injunctions—Defense not in good 
faith.—One who succeeds in obtaining an injunction under Title II 
of the Act should ordinarily recover an attorney’s fee under § 204 (b) 
unless special circumstances would render such an award unjust, and 
should not be limited, as the Court of Appeals held, to an award of 
counsel fees only if the defenses advanced were “for purposes of 
delay and not in good faith.” Newman v. Piggie Park Enterprises, 
p. 400.

AUTOMATION. See Federal Maritime Commission.
AUTOMOBILE ACCIDENT. See Federal Rules of Civil Pro-

cedure; Procedure, 10.

AUTOMOBILES. See Constitutional Law, VIII; Federal Maritime 
Commission.

AWARDS. See Federal Employers’ Liability Act, 2; Procedure, 7.
BANK MERGER ACT OF 1966. See also Judicial Review, 1.

1. Antitrust Acts—Convenience and needs of community—Pro-
cedure.—The Bank Merger Act requires de novo inquiry by the 
district courts into the validity of bank mergers to determine 
whether the merger offends the antitrust laws, and, if it does, 
whether the banks have established that the merger is justified by 
benefits to the “convenience and needs of the community.” United 
States v. Third Nat. Bank, p. 171.

2. Clayton Act—Competition—Antitrust standard.—The Bank 
Merger Act, which adopted the language of § 7 of the Clayton Act, 
“substantially to lessen competition,” did not provide a different 
antitrust standard for bank cases, and therefore the District Court 
applied an erroneous Clayton Act standard to the merger. United 
States v. Third Nat. Bank, p. 171.

3. Convenience and needs of community—Anticompetitive ef-
fects—Public interest.—The lower court misapprehended the meaning 
of the phrase “convenience and needs of the community,” and mis-
understood the weight to be given the relevant factors in determin-
ing whether the anticompetitive effects are “clearly outweighed in 
the public interest” by the effects on the convenience and needs of 
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BANK MERGER ACT OF 1966—Continued.
the community. The court should have explored possible ways of 
satisfying the community’s convenience and needs without merger. 
United States v. Third Nat. Bank, p. 171.

BANK ROBBERY. See Constitutional Law, II, 2; V; Evidence, 
2; Jencks Act.

BANKRUPTCY. See also Valuation.
Compromises—Adequacy of record.—Court of Appeals erred in 

affirming lower court’s approval of compromises involving substan-
tial recognition of the claims against the debtor filed by holders of 
ship mortgages and by drydock and conversion company in view of 
inadequacy of the record for assessing the fairness of the proposed 
compromises. Protective Committee v. Anderson, p. 414.

BANKS. See Bank Merger Act of 1966; Judicial Review, 1.
BAR COMMISSIONERS. See Attorneys; Constitutional Law, II, 

1; Federal-State Relations, 1; Procedure, 5.

BENEFITS. See Attorney’s Fee, 1; Social Security Act.
BETTING. See Constitutional Law, IX, 2-3; Procedure, 12.

BREACH OF CONTRACT. See Indians, 1; Standing to Sue, 1. 

BUILDING STONE. See Minerals.
BURDEN OF PROOF. See Constitutional Law, I; IX, 1; Evi-

dence, 1; Procedure, 4; Taxes, 2.
CALIFORNIA. See Constitutional Law, IX, 1; Procedure, 4.
CANDIDATES. See Constitutional Law, IV, 2; Libel.
CARGO. See Federal Maritime Commission.
CARRIERS. See Antitrust Acts.
CAUSES OF ACTION. See Bankruptcy; Valuation.
CENSORSHIP. See Constitutional Law, II, 3; VI, 1, 3; Ob-

scenity, 1.
CERTIORARI. See Procedure, 2.

CHARGE TO JURY. See Constitutional Law, IX, 4; Procedure, 3.
CHICAGO. See Constitutional Law, VI, 3.
CHILDREN. See Constitutional Law, II, 3-4; VI, 1; VII;

Obscenity.
CIVIL RIGHTS ACT OF 1964. See also Attorney’s Fee, 2.

1. Exclusive remedy—Criminal action against hoodlums.—Though 
the exclusive-remedy provision of the Act, § 207 (b), confines enforce-
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CIVIL RIGHTS ACT OF 1964—Continued.
ment of substantive rights thereunder to injunctive relief, and thus 
bars criminal action against proprietors and owners of facilities for 
refusal to serve Negroes, it does not foreclose criminal action against 
outsiders having no relation with the proprietors or owners. The 
District Court, therefore, erred in dismissing an indictment under 
18 U. S. C. § 241 against outside hoodlums for conspiring to assault 
Negroes for exercising their federal rights under the Act. United 
States v. Johnson, p. 563.

2. Injunctions—Attorney’s fee—Defense not in good faith.—One 
who succeeds in obtaining an injunction under Title II of the Act 
should ordinarily recover an attorney’s fee under § 204 (b) unless 
special circumstances would render such an award unjust, and should 
not be limited, as the Court of Appeals held, to an award of counsel 
fees only if the defenses advanced were “for purposes of delay and 
not in good faith.” Newman v. Piggie Park Enterprises, p. 400.

CLAIBORNE COUNTY. See Standing to Sue, 2; Tennessee 
Valley Authority.

CLAIMS. See Attorney’s Fee, 1; Bankruptcy; Social Security 
Act; Valuation.

CLASS ACTIONS. See Constitutional Law, III, 1.

CLASSIFICATION BOARD. See Constitutional Law, II, 3; VI, 
1; Obscenity, 1.

CLAYTON ACT. See Antitrust Acts; Bank Merger Act of 1966; 
Judicial Review, 1; Robinson-Patman Act.

COAST GUARD. See Constitutional Law, IV, 1; Jurisdiction, 3.

COLLECTIVE BARGAINING. See Federal Maritime Commis-
sion.

COLLECTIVE BARGAINING AGREEMENT. See Federal-State 
Relations, 2; Jurisdiction, 2; Labor Management Relations Act.

COMBINATIONS. See Antitrust Acts.
COMMANDANT COAST GUARD. See Constitutional Law, IV, 1;

Jurisdiction, 3.

COMMERCE CLAUSE. See Constitutional Law, I; Evidence, 1; 
Taxes, 2.

COMMERCIAL BANKING. See Bank Merger Act of 1966; 
Judicial Review, 1.

COMMISSIONER OF INDIAN AFFAIRS. See Indians, 1; 
Standing to Sue, 1.
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COMMISSIONERS COURT. See Constitutional Law, III, 2.

COMMISSIONS. See Administrative Procedure; Judicial Review, 
2; Procedure, 1; Shipping Act, 1916.

COMMODITY CREDIT CORPORATION. See False Claims Act.
COMMON CARRIERS. See Federal Employers’ Liability Act, 1.
COMMON VARIETIES OF STONE. See Minerals.
COMMUNIST PARTY. See Constitutional Law, IV, 1; Jurisdic-

tion, 3.
COMMUNITY NEEDS. See Bank Merger Act of 1966; Judicial 

Review, 1.

COMPENSATION CLAIMS. See Longshoremen’s and Harbor 
Workers’ Compensation Act; Remittitur.

COMPETITION. See Administrative Procedure; Antitrust Acts; 
Bank Merger Act of 1966; Federal Maritime Commission; 
Judicial Review, 1-2; Procedure, 1; Robinson-Patman Act;
Shipping Act, 1916; Standing to Sue, 2; Tennessee Valley 
Authority.

COMPROMISES. See Bankruptcy; Longshoremen’s and Harbor 
Workers’ Compensation Act; Remittitur; Valuation.

COMPTROLLER OF THE CURRENCY. See Bank Merger Act 
of 1966; Judicial Review, 1.

CONFERENCES. See Administrative Procedure; Judicial Re-
view, 2; Procedure, 1; Shipping Act, 1916.

CONFESSIONS. See also Procedure, 2.
Not voluntary—Totality of circumstances—Right to counsel.— 

On the “totality of circumstances” surrounding petitioner’s incul-
patory statements admitted into evidence at the trial which resulted 
in his convictions (lack of: counsel (despite petitioner’s remark 
that he was “entitled” to counsel), food, sleep, medication, and ade-
quate warnings as to constitutional rights), such statements were 
not voluntary. Greenwald v. Wisconsin, p. 519.

CONFRONTATION. See Constitutional Law, X, 1-2, 4; Wit-
nesses.

CONSIDERATION. See Federal Employers’ Liability Act, 2;
Procedure, 7.

CONSPIRACIES. See Civil Rights Act of 1964, 1.
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CONSTITUTIONAL LAW. See also Attorneys; Confessions; Evi-
dence, 1-2; Federal Kidnaping Act; Federal-State Relations, 
1; Jencks Act; Jurisdiction, 3; Libel; Mississippi Anti-
Picketing Law; National Firearms Act; Obscenity, 1-3; Pro-
cedure, 3-5, 9, 11-12; Statutory Construction; Taxes, 2; 
Witnesses.

I. Commerce Clause.
Due process—Mileage formula for assessing ad valorem taxes on 

interstate railroad property.—Application of the mileage formula 
by Missouri Tax Commission on property of N & W Railroad in 
that State resulted in an assessment which on the record in this 
case went far beyond the value of N & W’s rolling stock in Missouri 
and violated the Due Process and Commerce Clauses. Norfolk & W. 
R. Co. v. Missouri Tax Comm’n, p. 317.
II. Due Process.

1. Disbarment proceedings—Notice of charges.—The lack of notice 
to petitioner, member of Ohio bar, prior to time he and his “investi-
gator” testified, that his employment of “investigator” would be 
considered disbarment offense deprived petitioner of procedural due 
process. In re Ruffalo, p. 544.

2. Pretrial identification—Photographs.—In light of totality of 
circumstances, identification procedure through use of photographs 
was not such as to deny petitioner due process or to call for reversal 
under Court’s supervisory power. Each case involving pretrial 
identification by photographs must be considered on its own facts, 
and convictions based on eyewitness identification at trial following 
such pretrial identification will be set aside on ground of prejudice 
only if pretrial identification was so impermissibly suggestive as to 
give rise to a very substantial likelihood of irreparable misidentifi-
cation. Simmons v. United States, p. 377.

3. Vagueness—Classification of films.—Dallas ordinance establish-
ing board to classify films as suitable or not suitable for young per-
sons violates the First and Fourteenth Amendments as being 
unconstitutionally vague since it lacks “narrowly drawn, reasonable 
and definite standards for the officials to follow.” Interstate Circuit 
v. Dallas, p. 676.

4. Vagueness—Obscenity “harmful to minors.”—The New York 
Court of Appeals construed the definition of obscenity “harmful to 
minors” in the statute “as virtually identical to” this Court’s most 
recent statement of the elements of obscenity in Memoirs v. Massa-
chusetts, 383 U. S. 413, and accordingly the definition gives adequate 
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notice of what is prohibited and does not offend due process require-
ments. Ginsberg v. New York, p. 629.
III. Equal Protection of the Laws.

1. Racial segregation in prisons—Prison security and discipline.— 
Alabama’s challenges of the judgment of three-judge district court 
declaring state statutes requiring racial segregation in prisons uncon-
stitutional, based on Fed. Rule Civ. Proc. 23 (relating to class ac-
tions) , the claimed constitutionality of the statutes, and the failure to 
allow for necessary prison security and discipline, are without merit. 
Lee v. Washington, p. 333.

2. Texas county governments—Unequally populated districts.— 
Local units with general governmental powers over an entire geo-
graphic area may not, consistently with the Equal Protection Clause 
of the Fourteenth Amendment, be apportioned among single-member 
districts of substantially unequal population. Avery v. Midland 
County, p. 474.
IV. First Amendment.

1. Associational freedom—Magnuson Act.—The procedure in-
volved here, relating to appellant’s application for a merchant 
mariner’s document, which is not concerned with his conduct, but 
which arguably does impinge on his First Amendment freedoms, 
cannot be justified by the language of the Act, as the Act is to be 
read narrowly to avoid questions concerning “associational freedom” 
and other rights within the protection of the First Amendment. 
Schneider v. Smith, p. 17.

2. Defamation—Televised political speech.—In order that it can 
be found that petitioner, who made a televised political speech in 
which respondent, a deputy sheriff, was falsely charged with criminal 
conduct, within the meaning of New York Times Co. n . Sullivan, 
376 U. S. 254, acted in “reckless disregard” of whether the defam-
atory statement is false or not, there must be sufficient evidence to 
permit the conclusion that petitioner had serious doubts as to the 
truth of his publication. St. Amant v. Thompson, p. 727.
V. Fourth Amendment.

Motion to suppress—Use of testimony at trial.—When a defendant 
testifies in support of a motion to suppress evidence on Fourth 
Amendment grounds, his testimony may not be thereafter admitted 
against him at trial on the issue of guilt unless he makes no objection. 
Simmons v. United States, p. 377.
VI. Freedom of Expression.

1. Films—Vague censorship standards.—Motion pictures are pro-
tected by the First Amendment and cannot be regulated except by
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precise and definite standards, and vague censorship standards are 
not cured merely by de novo judicial review. The evil of vagueness 
is not cured because the regulation of expression is one of classifica-
tion rather than direct suppression or was adopted for the salutary 
purpose of protecting children. Interstate Circuit v. Dallas, p. 676.

2. Mississippi Anti-Picketing Law—Bad faith.—This Court’s inde-
pendent examination of the record does not disclose that the officials 
acted in bad faith to harass appellants’ exercise of the right to free 
expression; that the law was adopted to halt appellants’ picketing; 
or that Mississippi had no expectation of securing valid convictions. 
Cameron v. Johnson, p. 611.

3. Motion picture censorship—Prompt judicial decision.—Appel-
lants’ constitutional rights were violated since the requirements of 
Freedman v. Maryland, 380 U. S. 51, that the censor within a 
“specified brief period” either issue a license or go to court to restrain 
showing the film, and that there be “prompt final judicial decision,” 
were not met. Teitel Film Corp. v. Cusack, p. 139.

VII. Freedom of Speech and Press.
Obscenity—Harmful to minors.—Obscenity is not within the area 

of protected speech or press and it is not constitutionally imper-
missible for New York to accord minors under 17 years of age a 
more restricted right than that assured to adults to judge and de-
termine for themselves what sex material they may read. Ginsberg 
v. New York, p. 629.

VIII. Search and Seizure.
Impounded vehicle—Object plainly visible.—Registration card, 

which was plainly visible to policeman who, after searching im-
pounded car held as evidence of robbery, rolled up car window to 
protect car and contents, was subject to seizure and introducible in 
evidence since it was clearly visible to officer who had a right to be 
in position of viewing it. Harris v. United States, p. 234.

IX. Self-Incrimination.
1. Burden of proof—Comment on failure to testify.—In the 

absence of informer’s testimony supporting the State’s version of 
disputed facts, California has not met its burden of proving beyond 
reasonable doubt that the erroneous comments of prosecutor and 
trial judge’s instruction concerning petitioner’s failure to testify did 
not contribute to petitioner’s conviction. Fontaine v. California, 
p. 593.

2. Federal wagering tax statutes—Excise tax.—Wagering excise 
tax provisions, which were directed almost exclusively to individuals 
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inherently suspect of criminal activities, violated petitioner’s privilege 
against self-incrimination. Grosso v. United States, p. 62.

3. Federal wagering tax statutes—Registration.—Petitioner’s asser-
tion of his Fifth Amendment privilege against self-incrimination 
barred his prosecution for violating the federal wagering tax statutes, 
as all the requirements for registration and payment of the occupa-
tional tax would have had the direct and unmistakable consequence 
of incriminating him. Marchetti v. United States, p. 39.

4. Harmless error — Comment on failure to testify. — Comment 
on petitioner’s failure to testify cannot be labeled harmless error 
where such comment is extensive, where an inference of guilt from 
silence is stressed to the jury as a basis for conviction, and where 
there is evidence that could have supported acquittal. Anderson v. 
Nelson, p. 523.

5. National Firearms Act—Unregistered firearms.—A proper claim 
of the privilege against self-incrimination provides a full defense to 
prosecutions either for failure to register under 26 U. S. C. § 5841 
or for possession of an unregistered firearm under §5851. Haynes 
v. United States, p. 85.

X. Sixth Amendment.
1. Confrontation—Unavailability of witnesses.—While there is a 

traditional exception to the confrontation requirement where a 
witness is unavailable and has given testimony at previous judicial 
proceedings against the same defendant which was subject to cross- 
examination by that defendant, the witness is not “unavailable” for 
the purposes of that exception unless the prosecutorial authorities 
have made a good-faith effort to obtain his presence at trial. Barber 
v. Page, p. 719.

2. Cross-examination—Identity of witness.—Where on cross- 
examination of principal prosecution witness at petitioner’s state 
trial for illegal sale of narcotics the court sustained the prosecutor’s 
objections to disclosure of witness’ correct name and his address, 
petitioner was denied his Sixth Amendment right to confront the 
witnesses against him. Smith v. Illinois, p. 129.

3. Right to jury trial—Death penalty clause—Severability.—The 
death penalty provision, to be imposed “if the verdict of the jury 
shall so recommend,” creates an impermissible burden upon the 
exercise of a constitutional right, but that provision is severable 
from the remainder of the Act and the unconstitutionality of that 
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clause does not require the defeat of the Act as a whole. United 
States v. Jackson, p. 570.

4. Witnesses at trial—Confrontation.—Petitioner’s failure to cross- 
examine at preliminary hearing did not constitute a waiver of the 
right of confrontation at trial; and even if petitioner had cross- 
examined the witness at the hearing he would not have waived his 
right of confrontation, since it is basically a trial right, and includes 
both the opportunity to cross-examine and the occasion for the jury 
to weigh the demeanor of the witness. Barber v. Page, p. 719.

CONSTITUTIONAL RIGHTS. See Civil Rights Act of 1964, 1.

CORPORATIONS. See Jurisdiction, 1; Stockholders.
COST OF SERVICE. See Federal Power Commission; Proce-

dure, 8.
COSTS. See Attorney’s Fee, 2; Civil Rights Act of 1964, 2.
COUNSEL. See Confessions.
COUNSEL FEES. See Attorney’s Fee; Civil Rights Act of 1964, 

2; Social Security Act.
COUNTIES. See Constitutional Law, HI, 2.

COUNTY COURTHOUSES. See Constitutional Law, VI, 2; Mis-
sissippi Anti-Picketing Law; Procedure, 9.

COURTHOUSES. See Constitutional Law, VI, 2; Mississippi 
Anti-Picketing Law; Procedure, 9.

COURTS. See Attorney’s Fee, 2; Civil Rights Act of 1964, 2; 
Constitutional Law, II, 2; V; Evidence, 2; Federal-State Re-
lations, 2; Jencks Act; Jurisdiction, 2; Labor Management 
Relations Act; Stockholders.

CREDITORS. See Bankruptcy; Valuation.
CRIMINAL LAW. See Civil Rights Act of 1964, 1; Confessions; 

Constitutional Law, II, 2, 4; III, 1; V; VII-X; Evidence, 2; 
Federal Kidnaping Act; Habeas Corpus; Jencks Act; Missis-
sippi Anti-Picketing Law; National Firearms Act; Obscenity, 
2-3; Procedure, 2-4, 6, 11-12; Sentences; Statute of Limita-
tions; Statutory Construction; Taxes, 1; Witnesses.

CROSS-EXAMINATION. See Constitutional Law, X, 1-2, 4;
Witnesses.

CUSTOMERS. See Antitrust Acts; Robinson-Patman Act.
DALLAS. See Constitutional Law, II, 3; VI, 1; Obscenity, 1.
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DAMAGES. See also Federal Employers’ Liability Act, 2; In-
dians, 2; Longshoremen’s and Harbor Workers’ Compensa-
tion Act; Procedure, 7; Remittitur.

Violation of treaty—Sale of tribal lands—Payment of proceeds to 
Indian tribe.—Government’s obligation under the treaty was to 
invest the sum received from public auction of tribal lands and to 
pay the annual income to the Tribe “until the money is paid over,” 
and the case is remanded to determine, not interest on the claim, 
but the measure of damages resulting from the Government’s failure 
to invest the proceeds that would have been received had the treaty 
not been violated. Peoria Tribe v. United States, p. 468.

DATES. See Statute of Limitations; Taxes, 1.

DEAD MAN RULE. See Federal Rules of Civil Procedure; Pro-
cedure, 10.

DEATH BENEFITS. See Longshoremen’s and Harbor Workers’ 
Compensation Act; Remittitur.

DEATH PENALTY. See Constitutional Law, X, 3; Federal Kid-
naping Act; Statutory Construction.

DEBIT AGENTS. See Judicial Review, 3; Labor.
DEBTOR AND CREDITOR. See Bankruptcy; Valuation.
DEFAMATION. See Constitutional Law, IV, 2; Libel.
DEFENSES. See Attorney’s Fee, 2; Civil Rights Act of 1964, 2.
DELAYS. See Attorney’s Fee, 2; Civil Rights Act of 1964, 2;

Constitutional Law, IX, 1; Procedure, 1, 4, 8, 10.
DEMONSTRATIONS. See Constitutional Law, VI, 2; Mississippi 

Anti-Picketing Law; Procedure, 9.
DEPARTMENT OF JUSTICE. See Procedure, 6.
DEPENDENTS. See Attorney’s Fee, 1; Social Security Act.
DEPUTY SHERIFF. See Constitutional Law, IV, 2; Libel.
DESEGREGATION. See Constitutional Law, III, 1.
DETENTION. See Habeas Corpus; Sentences.
DIRECT-BUYING RETAILERS. See Robinson-Patman Act.
DISABILITY CLAIMS. See Attorney’s Fee, 1; Social Security 

Act.
DISBARMENT. See Attorneys; Constitutional Law, II, 1; Fed-

eral-State Relations, 1; Procedure, 5.
DISCIPLINARY PROCEEDINGS. See Attorneys; Constitutional 

Law, II, 1; Federal-State Relations, 1; Procedure, 5.
DISCIPLINE. See Constitutional Law, III, 1.
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DISCRETION. See Constitutional Law, II, 2; V; Evidence, 2; 
Jencks Act.

DISCRIMINATION. See Civil Rights Act of 1964; Constitutional 
Law, III, 1; VI, 2; Mississippi Anti-Picketing Law; Proce-
dure, 9.

DISCRIMINATORY PRICING. See Robinson-Patman Act.
DISTRIBUTION LEVELS. See Robinson-Patman Act.
DISTRIBUTORS. See Constitutional Law, II, 3; VI, 1; Ob-

scenity, 1.
DISTRICTS. See Constitutional Law, III, 2.
DIVERSITY ACTIONS. See Jurisdiction, 1; Stockholders.
DIVERSITY JURISDICTION. See Federal Rules of Civil Pro-

cedure; Procedure, 10.
DIVESTITURE. See Judicial Review, 4; Public Utility Holding 

Company Act of 1935.
DRUGS. See Constitutional Law, IX, 1; Procedure, 4.
DRYDOCK COMPANY. See Bankruptcy; Valuation.
DUE PROCESS. See Attorneys; Confessions; Constitutional Law, 

I-II; Evidence, 1-2; Federal-State Relations, 1; Jencks Act; 
Obscenity, 1-3; Procedure, 5; Taxes, 2.

EAVESDROPPING. See Procedure, 6.
ECONOMIES. See Judicial Review, 4; Public Utility Holding 

Company Act of 1935.
EJECTMENT. See Minerals.
ELECTRIC UTILITIES. See Standing to Sue, 2; Tennessee 

Valley Authority.
ELECTRIC UTILITY SYSTEM. See Judicial Review, 4; Public 

Utility Holding Company Act of 1935.
ELECTRONIC EAVESDROPPING. See Procedure, 6.
EMPLOYER AND EMPLOYEES. See Attorneys; Constitutional 

Law, II, 1; Federal Employers’ Liability Act; Federal-State 
Relations; Judicial Review, 3; Labor; Longshoremen’s and 
Harbor Workers’ Compensation Act; Procedure, 5, 7; Re-
mittitur.

EMPLOYER ASSOCIATIONS. See Federal Maritime Commis-
sion.

ENHANCEMENT OF VALUE. See Constitutional Law, I; Evi-
dence, 1; Taxes, 2.
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EQUAL PROTECTION OP THE LAWS. See Constitutional Law, 
III.

EQUITABLE RELIEF. See Jurisdiction, 1; Stockholders.
ESCALATION CLAUSES. See Federal Power Commission; Pro-

cedure, 8.
EVIDENCE. See also Administrative Procedure; Confessions; 

Constitutional Law, I; II, 2; V; VIII; IX, 1, 4; X, 2; 
Jencks Act; Judicial Review, 2; Longshoremen’s and Harbor 
Workers’ Compensation Act; Procedure, 1, 3-4, 6; Remittitur; 
Shipping Act, 1916; Taxes, 2; Witnesses.

1. Burden of proof—State tax on interstate railroad property— 
Mileage formula.—Appellants’ evidence satisfied the burden which 
rests on an interstate railroad attacking Missouri Tax Commission’s 
mileage formula of showing that the formula reached assets outside 
the State, and Missouri has not countered such evidence here. The 
record is barren of evidence relating to the enhanced value of 
property in Missouri by reason of the incorporation of such property 
into the entire N & W system. Norfolk & W. R. Co. v. Missouri 
Tax Comm’n, p. 317.

2. Motion to suppress—Use of testimony at trial.—When a defend-
ant testifies in support of a motion to suppress evidence on Fourth 
Amendment grounds, his testimony may not be thereafter admitted 
against him at trial on the issue of guilt unless he makes no objection. 
Simmons v. United States, p. 377.

EXCISE TAXES. See Constitutional Law, IX, 2; Procedure, 12.

EXCLUSIVE REMEDY. See Civil Rights Act of 1964, 1.
EXCLUSIVE TERRITORY. See Antitrust Acts.
EXHIBITORS. See Constitutional Law, II, 3; VI, 1; Obscenity, 1.
EXPERTISE. See Federal Power Commission; Procedure, 8.
EXPRESS COMPANIES. See Federal Employers’ Liability

Act, 1.

EXTENSIONS OF TIME. See Statute of Limitations; Taxes, 1.

EYEWITNESSES. See Constitutional Law, II, 2; V; Evidence, 2;
Jencks Act; Longshoremen’s and Harbor Workers’ Com-
pensation Act; Remittitur.

FAILURE TO REGISTER. See Constitutional Law, IX, 5; Na-
tional Firearms Act; Procedure, 11.

FAILURE TO TESTIFY. See Constitutional Law, IX, 1, 4; Pro-
cedure, 3-4.



INDEX. 1061

FAIRNESS. See Bankruptcy; Valuation.
FALSE CLAIMS ACT.

Application for Commodity Credit Corporation loan—Protecting 
Government from fraudulent claims.—The Act, which was enacted 
“broadly to protect the funds and property of the Government from 
fraudulent claims, regardless of the particular form, or function, of 
the governmental instrumentality upon which such claims were 
made,” applies to the supplying of false information in support of an 
application to the Commodity Credit Corporation for a loan. United 
States v. Neifert-White Co., p. 228.

FALSE INFORMATION. See False Claims Act.
FALSE STATEMENTS. See Constitutional Law, IV, 2; Libel.
FEDERAL EMPLOYERS’ LIABILITY ACT. See also Attorneys;

Constitutional Law, II, 1; Federal-State Relations, 1; Pro-
cedure, 5, 7.

1. Not common carrier by railroad—Refrigerator car companies.— 
In light of legislative history, consistent judicial decisions holding 
refrigerator car companies not common carriers by railroad, and the 
administration of the Act for 60 years, such companies are not 
within the coverage of the Act. Edwards v. Pacific Fruit Express 
Co., p. 538.

2. Release—Mutual mistake of fact—Tender ’ of consideration.— 
Plaintiff under the Act who attacks a previously executed release 
on grounds of mutual mistake of fact is not required to tender back 
to his employer the consideration received for the release in order 
to maintain the action. Except as the release may otherwise bar 
recovery, the sum paid shall be deducted from any award determined 
to be due the injured employee. Hogue v. Southern R. Co., p. 516.

FEDERAL KIDNAPING ACT. See also Constitutional Law, X, 3;
Statutory Construction.

Death penalty clause—Severability.—The death penalty provision, 
to be imposed “if the verdict of the jury shall so recommend,” 
creates an impermissible burden upon the exercise of a constitutional 
right, but that provision is severable from the remainder of the Act 
and the unconstitutionality of that clause does not require the defeat 
of the Act as a whole. United States v. Jackson, p. 570.

FEDERAL MARITIME COMMISSION. See also Administrative 
Procedure; Judicial Review, 2; Procedure, 1; Shipping Act, 
1916.

Shipping Act, 1916—Filing of agreement under § 15—Mechaniza-
tion and modernization fund.—The agreement was required to be 
filed with the FMC under § 15 of the Act, since the FMC recognized 
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that the assessment formula was a “cooperative working agreement” 
clearly within the plain language of § 15; in holding that the 
agreement did not “affect competition” the FMC ignored economic 
realities; the FMC has not previously limited § 15 to horizontal 
agreements among competitors; and the legislative history of this 
broad statute indicates that Congress intended to subject to the 
scrutiny of a specialized agency the myriad of restrictive maritime 
agreements. Volkswagenwerk v. FMC, p. 261.

FEDERAL POWER COMMISSION. See also Procedure, 8.
1. Administrative expertise—Presumption of validity—“Heavy 

burden” to overturn.—Presumption of validity attaches to each 
exercise of the FPC’s expertise, and those who would overturn its 
judgment undertake “the heavy burden of making a convincing 
showing that it is invalid because it is unjust and unreasonable in 
its consequences.” Permian Basin Area Rate Cases, p. 747.

2. Administrative procedure—Area rate regulation—Natural gas.— 
The FPC has constitutional and statutory authority to adopt a 
system of area regulation and to impose supplementary requirements. 
The rate structure devised for natural gas produced in the Permian 
Basin did not exceed its authority, and the “heavy burden” of 
attacking the validity of that rate structure has not been satisfied. 
Permian Basin Area Rate Cases, p. 747.

3. Area rates—Natural gas—Refunds.—FPC’s orders requiring 
refunds of (1) amounts charged in excess of the applicable area 
rates for periods following the effective date of its order and 
(2) amounts collected in excess of area rates during previous periods 
in which producers’ prices were subject to refund under § 4 (e) of 
the Natural Gas Act, were within its authority. It reasonably con-
cluded that the adoption of a system of refunds conditioned on find-
ings as to aggregate area revenues would prove inequitable to con-
sumers and difficult to administer effectively. Permian Basin Area 
Rate Cases, p. 747.

FEDERAL RIGHTS. See Civil Rights Act of 1964, 1.

FEDERAL RULES OF CIVIL PROCEDURE. See also Constitu-
tional Law, III, 1; Procedure, 10.

1. Joinder of parties—Diversity jurisdiction—Rule 19.—Here, 
where the automobile owner was assumedly a party who should, 
under Rule 19 (a), be “joined if feasible,” but where joinder as a 
defendant would destroy diversity, is a problem within the scope 
of Rule 19 (b); and the application of Rule 19’s criteria by the 
Court of Appeals would have resulted in a different conclusion. 
Provident Bank v. Patterson, p. 102.
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2. Rule 19 (6)—Joinder oj parties—Substantive rights.—The 

Court of Appeals’ dismissal of Rule 19 (b) as an ineffective attempt 
to change the “substantive rights” stated in Shields v. Barrow, 17 
How. 130, was erroneous, as the Rule is a valid statement of the 
criteria for determining whether to proceed or dismiss in the forced 
absence of an interested person. Provident Bank v. Patterson, 
p. 102.
FEDERAL-STATE RELATIONS. See also Attorneys; Consti-

tutional Law, II, 1; VI, 2; IX, 2-3; Evidence, 1; Federal Rules 
of Civil Procedure; Jurisdiction, 2; Labor Management Re-
lations Act; Procedure, 5, 9, 12; Stockholders; Taxes, 2.

1. Disbarment proceedings—State action—Federal courts.—Though 
state disbarment action is entitled to respect, it is not conclusively 
binding on the federal courts. In re Ruffalo, p. 544.

2. Removed to federal court—Labor Management Relations Act— 
Jurisdiction.—Since this action is based on § 301 of the Act, it is con-
trolled by federal substantive law, even though brought in a state 
court, and removal is but one aspect of the “primacy of the federal 
judiciary in deciding questions of federal law.” Avco Corp. v. Aero 
Lodge 735, p. 557.
FEDERAL TRADE COMMISSION. See Robinson-Patman Act.
FEES. See Attorney’s Fee; Civil Rights Act of 1964, 2.
FIELD PRICES. See Federal Power Commission; Procedure, 8. 
FIFTH AMENDMENT. See Confessions; Constitutional Law, 

II, 2; V; IX, 1-4; X, 1, 4; Evidence, 2; Jencks Act; National 
Firearms Act; Procedure, 3-4, 12.

FILMS. See Constitutional Law, II, 3; VI, 1, 3; Obscenity, 1. 
FIREARMS. See Constitutional Law, IX, 5; National Firearms 

Act; Procedure, 11.
FIRST AMENDMENT. See Constitutional Law, II, 3-4; IV; 

VI-VII; Jurisdiction, 3; Libel; Mississippi Anti-Picketing 
Law; Obscenity; Procedure, 9.

FLORIDA. See Bankruptcy; Valuation.
FORFEITURES. See False Claims Act.
FORREST COUNTY. See Constitutional Law, VI, 2; Mississippi 

Anti-Picketing Law; Procedure, 9.
FOURTEENTH AMENDMENT. See Attorneys; Confessions; 

Constitutional Law, I; II, 1, 3-4; III; IV, 2; V; VI, 1-3; VII; 
IX, 1-4; X, 1-2, 4; Evidence, 1-2; Federal-State Relations, 1; 
Libel; Mississippi Anti-Picketing Law; Obscenity, 1-3; Pro-
cedure, 3-5, 9, 12; Taxes, 2; Witnesses.
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FOURTH AMENDMENT. See Constitutional Law, II, 2; V; VIII;
Evidence, 2; Jencks Act.

FRAUDULENT CLAIMS. See False Claims Act.
FREEDOM OF EXPRESSION. See Constitutional law, II, 3; VI;

Mississippi Anti-Picketing Law; Obscenity, 1; Procedure, 9.
FREEDOM OF SPEECH AND PRESS. See Constitutional Law, 

IV; VII; Libel; Obscenity, 2-3.

FUTURE EARNINGS. See Bankruptcy; Valuation.
GAMBLING LAWS. See Constitutional Law, IX, 2-3; Proce-

dure, 12.

GAS PRODUCERS. See Federal Power Commission; Proce-
dure, 8.

GAS UTILITY SYSTEM. See Judicial Review, 4; Public Utility 
Holding Company Act of 1935.

GAS-WELL GAS. See Federal Power Commission; Procedure, 8.
GENERAL POLICY STATEMENT. See Federal Power Com-

mission; Procedure, 8.
GEOGRAPHIC AREA. See Constitutional Law, III, 2.

“GIRLIE” MAGAZINES. See Constitutional Law, II, 4; VII;
Obscenity, 2-3.

GOING-CONCERN VALUE. See Bankruptcy; Valuation.
GOOD FAITH. See Attorney’s Fee, 2; Civil Rights Act of 

1964, 2.
GOVERNMENTAL POWERS. See Constitutional Law, III, 2.

GOVERNMENT FUNDS. See False Claims Act.
GRAIN TRIMMERS. See Longshoremen’s and Harbor Workers’ 

Compensation Act; Remittitur.
GRIEVANCES AND DISCIPLINE. See Attorneys; Constitu-

tional Law, II, 1; Federal-State Relations, 1; Procedure, 5.
GUARDIANS. See Indians, 1; Standing to Sue, 1.

GUIDELINE PRICES. See Federal Power Commission; Pro-
cedure, 8.

GUNS. See Constitutional Law, IX, 5; National Firearms Act;
Procedure, 11.

HABEAS CORPUS. See also Sentences.
Challenging current detention—Additional prison sentence no 

bar.—Whatever its other functions, the writ of habeas corpus is
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available to test the legality of a prisoner’s current detention, and 
it is immaterial that another prison term might await him if he should 
establish the unconstitutionality of his present imprisonment. 
Walker v. Wainwright, p. 335.

HARMFUL TO MINORS. See Constitutional Law, II, 4; VII; 
Obscenity, 2-3.

HARMLESS ERROR. See Constitutional Law, IX, 4; Proce-
dure, 3.

HOLDING COMPANIES. See Judicial Review, 4; Public Utility 
Holding Company Act of 1935.

HONEST MISTAKE. See Constitutional Law, II, 4; VII; Ob-
scenity, 2-3.

HOODLUMS. See Civil Rights Act of 1964, 1.

IDENTIFICATION. See Constitutional Law, II, 2; V; Evidence, 
2; Jencks Act.

IDENTITY OF WITNESS. See Constitutional Law, X, 2; Wit-
nesses.

ILLINOIS. See Constitutional Law, X, 2; Witnesses. 
IMPOUNDED VEHICLES. See Constitutional Law, VIII. 

IMPRISONMENT. See Habeas Corpus; Sentences. 
INADEQUATE RECORD. See Bankruptcy; Valuation. 
INCENTIVE PRICING. See Federal Power Commission; Pro-

cedure, 8.
INCREASED RATES. See Federal Power Commission; Proce-

dure, 8.
INCULPATORY STATEMENTS. See Confessions.
INDEPENDENT CONTRACTORS. See Judicial Review, 3; 

Labor.
INDEPENDENT PRODUCERS. See Federal Power Commission; 

Procedure, 8.
INDIAN CLAIMS COMMISSION. See Damages; Indians, 2.

INDIANS. See also Damages; Standing to Sue, 1.
1. Action for breach of oil and gas lease—Standing to sue—Secre-

tary of Interior.—Petitioners, Comanche Indians, have standing to 
maintain action for breach of oil and gas lease, as federal restrictions 
preventing Indians from selling or leasing allotted land without 
government consent and fact that Government as guardian of 
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Indians can sue to protect allotments do not preclude Indian land-
owners from maintaining suit to protect rights. Poafpybitty v. 
Skelly Oil Co., p. 365.

2. Violation of treaty—Sale of tribal lands—Payment of pro-
ceeds.—Government’s obligation under the treaty was to invest the 
sum received from public auction of tribal lands and to pay the 
annual income to the Tribe “until the money is paid over,” and 
the case is remanded to determine, not interest on the claim, but the 
measure of damages resulting from the Government’s failure to invest 
the proceeds that would have been received had the treaty not been 
violated. Peoria Tribe v. United States, p. 468.

INDISPENSABLE PARTY. See Federal Rules of Civil Pro-
cedure; Procedure, 10.

INFORMERS. See Constitutional Law, IX, 1; X, 2; Procedure, 4.

INITIAL FILINGS. See Federal Power Commission; Proce-
dure, 8.

INJUNCTIONS. See Attorney’s Fee, 2; Civil Rights Act of 
1964, 1-2; Constitutional Law, VI, 2; Federal-State Relations, 
2; Jurisdiction, 2; Labor Management Relations Act; Missis-
sippi Anti-Picketing Law; Procedure, 9.

INJURIES. See Federal Employers’ Liability Act, 1-2; Long-
shoremen’s and Harbor Workers’ Compensation Act; Pro-
cedure, 7; Remittitur.

INSIDERS. See Bankruptcy; Valuation.
INSOLVENCY. See Bankruptcy; Valuation.
INSTRUCTIONS TO JURY. See Constitutional Law, IX, 1, 4;

Procedure, 3-4.
INSURANCE AGENTS. See Judicial Review, 3; Labor.
INSURANCE POLICIES. See Federal Rules of Civil Procedure;

Procedure, 10.
INTEGRATED OPERATION. See Constitutional Law, I; Evi-

dence, 1; Taxes, 2.
INTEGRATED UTILITY SYSTEM. See Judicial Review, 4; 

Public Utility Holding Company Act of 1935.
INTEREST. See Damages; Indians, 2.
INTERNAL REVENUE. See Constitutional Law, IX, 3; Statute 

of Limitations; Taxes, 1.
INTERSTATE COMMERCE. See Constitutional Law, I; Evi-

dence, 1; Taxes, 2.
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INTERSTATE SALES. See Federal Power Commission; Proce-
dure, 8.

INVESTIGATORS. See Attorneys; Constitutional Law, II, 1; 
Federal-State Relations, 1; Procedure, 5.

INVOLUNTARINESS. See Confessions.
JENCKS ACT. See also Constitutional Law, II, 2; V; Evidence, 2.

Statements of witnesses—Photographs.—Since none of photo-
graphs was acquired or shown to witnesses until day after witnesses 
gave statements to FBI, the District Court correctly held that 
photographs were not part of those statements and hence not pro-
ducible for the defense under the Jencks Act. Simmons v. United 
States, p. 377.

JOINDER OF PARTIES. See Federal Rules of Civil Procedure;
Procedure, 10.

JUDGES. See Constitutional Law, IX, 4; X, 3; Federal Kidnap-
ing Act; Procedure, 3; Statutory Construction.

JUDICIAL REVIEW. See also Administrative Procedure; Bank 
Merger Act of 1966; Bankruptcy; Federal Maritime Com-
mission; Federal Power Commission; Labor; Procedure, 2, 8; 
Public Utility Holding Company Act of 1935; Shipping Act, 
1916; Standing to Sue, 2; Tennessee Valley Authority; Valu-
ation.

1. Bank Merger Act of 1966—Antitrust Acts—Procedure.—The 
Bank Merger Act requires de novo inquiry by the district courts 
into the validity of bank mergers to determine whether the merger 
offends the antitrust laws, and, if it does, whether the banks have 
established that the merger is justified by the benefits to the “con-
venience and needs of the community.” United States v. Third Nat. 
Bank, p. 171.

2. Evidence—Inferences from record—Steamship conferences.— 
FMC’s conclusions supporting its disapproval of the unanimity rule 
of a transatlantic steamship conference, in part grounded upon 
inferences permissible from the record, were based upon substantial 
evidence and should have been upheld by the Court of Appeals. 
FMC v. Svenska Amerika Linien, p. 238.

3. National Labor Relations Board determination—Choice of con-
flicting views.—NLRB’s determination that debit agents were in-
surance company employees and not independent contractors repre-
sented a choice between two fairly conflicting views, and its order 
should have been enforced by the Court of Appeals. NLRB v. 
United Insurance Co., p. 254.
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4. Securities and Exchange Commission determination—Divesti-

ture of integrated gas utility—Holding company.—Since the SEC’s 
determination that divestiture of the gas system would not entail 
a loss of economies likely to cause serious impairment of the system 
involved the application of expert judgment which had adequate 
support in the record, the Court of Appeals should have affirmed 
the order. SEC v. New England Elec. System, p. 207.

JURIES. See Constitutional Law, X, 3; Federal Kidnaping Act;
Statutory Construction.

JURISDICTION. See also Constitutional Law, IV, 1; Federal 
Rules of Civil Procedure; Federal-State Relations, 2; Habeas 
Corpus; Labor Management Relations Act; Procedure, 10; 
Sentences; Stockholders.

1. All Writs Act—Diversity action—Right to inspect corporate 
records.—Stockholder’s diversity action to allow inspection of Penn-
sylvania corporation’s records is not barred by the All Writs Act or 
any other principle of federal law. Stern v. South Chester Tube 
Co., p. 606.

2. Relief available—Federal-state relations.—Nature of the relief 
available after jurisdiction attaches is different from the question 
whether the court has jurisdiction to adjudicate the controversy. 
Avco Corp. v. Aero Lodge 735, p. 557.

3. Three-judge court—Appeal to Supreme Court—Constitutional 
challenge to Magnuson Act.—Since appellant challenged the Act’s 
constitutionality on grounds of vagueness and abridgment of First 
Amendment rights and also questioned whether the power to install 
a screening program was properly delegated, the case was one to be 
heard by a three-judge court and this Court has jurisdiction of the 
appeal. Schneider v. Smith, p. 17.

JUST AND REASONABLE RATES. See Federal Power Com-
mission; Procedure, 8.

KIDNAPERS. See Constitutional Law, X, 3; Federal Kidnaping 
Act; Statutory Construction.

LABOR. See also Federal Maritime Commission; Judicial Re-
view, 3.

Insurance debit agents—Employees—Independent contractors.— 
NLRB’s determination that debit agents were insurance company 
employees and not independent contractors represented a choice 
between two fairly conflicting views, and its order should have been 
enforced by the Court of Appeals. NLRB v. United Insurance 
Co., p. 254.
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LABOR MANAGEMENT RELATIONS ACT. See also Federal- 
State Relations, 2; Jurisdiction, 2.

Federal-state relations—Removal to federal court—Jurisdiction.— 
Since this action is based on § 301 of the Act, it is controlled by 
federal substantive law, even though brought in a state court, and 
removal is but one aspect of the “primacy of the federal judiciary 
in deciding questions of federal law.” Avco Corp. v. Aero Lodge 
735, p. 557.
LABOR-SAVING DEVICES. See Federal Maritime Commission.
LAWYERS. See Attorneys; Confessions; Constitutional Law, II, 

1; Federal-State Relations, 1; Procedure, 5.
LEASES. See Indians, 1; Standing to Sue. 1.

LIBEL. See also Constitutional Law, IV, 2.
Televised political speech—Public official—Reckless disregard of 

falsity.—In order that it can be found that petitioner, who made a 
televised political speech quoting questions and answers by a union 
member which falsely charged respondent, a deputy sheriff, with 
criminal conduct, within the meaning of New York Times Co. v. 
Sullivan, 376 U. S. 254, acted in “reckless disregard” of whether 
the defamatory statement is false or not, there must be sufficient 
evidence to permit the conclusion that petitioner had serious doubts 
as to the truth of his publication. St. Amant v. Thompson, p. 727. 

LICENSING. See Constitutional Law, II, 3; VI, 1; Obscenity, 1.
LOAN APPLICATIONS. See False Claims Act.
LONGSHOREMEN. See Federal Maritime Commission.
LONGSHOREMEN’S AND HARBOR WORKERS’ COMPENSA-

TION ACT. See also Remittitur.
Second claim—Res judicata—Review for mistake.—The second 

claim under the Act was not barred by res judicata, but comes 
within the scope of § 22, which provides for review “because of a 
mistake in a determination of fact” by the Deputy Commissioner 
“at any time prior to one year after rejection of a claim,” and per-
mits him to “award compensation” after such review. Banks v. 
Chicago Grain Trimmers, p. 459.
LOUISIANA. See Constitutional Law, IV, 2; Libel.
MAGAZINES. See Constitutional Law, II, 4; VII; Obscenity, 2-3. 
MAGNUSON ACT. See Constitutional Law, IV, 1; Jurisdiction, 3. 
MALAPPORTIONMENT. See Constitutional Law, III, 2.
MALICE. See Constitutional Law, IV, 2; Libel.
MANDAMUS. See Jurisdiction, 1; Stockholders.
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MARIHUANA. See Constitutional Law, IX, 1; Procedure, 4.
MARITIME AGREEMENTS. See Federal Maritime Commission.
MAXIMUM PRICES. See Antitrust Acts.
MAXIMUM RATES. See Federal Power Commission; Proce-

dure, 8.
MEASUREMENT TONS. See Federal Maritime Commission.
MEASURE OF DAMAGES. See Damages; Indians, 2.

MECHANIZATION FUND. See Federal Maritime Commission.
MERCHANT MARINE. See Constitutional Law, IV, 1; Jurisdic-

tion, 3.

MERGERS. See Bank Merger Act of 1966; Judicial Review, 1.
MILEAGE FORMULA. See Constitutional Law, I; Evidence, 1;

Taxes, 2.
MINERALS.

Public lands—Quartzite—Common variety of stone.—Determina-
tion of Secretary of Interior that quartzite discovered on public 
land did not qualify as valuable mineral deposit because it could 
not be marketed at a profit must be upheld as reasonable interpre-
tation of 30 U. S. C. §22; and the Secretary’s ruling that in view 
of the immense quantities of identical stone found outside the claims 
that the stone must be considered a “common variety” and thus 
under 30 U. S. C. §611 excluded from the mining laws, is correct. 
United States v. Coleman, p. 599.

MINIMUM RATES. See Federal Power Commission; Proce-
dure, 8.

MINING LAWS. See Minerals.
MINORS. See Constitutional Law, II, 3-4; VI, 1; VII; Obscenity, 

1-3.
MISCONDUCT. See Attorneys; Constitutional Law, II, 1; Fed-

eral-State Relations, 1; Procedure, 5.
MISSISSIPPI. See Constitutional Law, VI, 2; Mississippi Anti-

Picketing Law; Procedure, 9.
MISSISSIPPI ANTI-PICKETING LAW. See also Constitutional 

Law, VI, 2; Procedure, 9.
County courthouses—Interference with ingress and egress.—The 

Law is a valid regulatory statute; it is clear and precise and is not 
overly broad since it does not prohibit picketing unless it obstructs 
or unreasonably interferes with ingress and egress to or from county 
courthouses. Cameron v. Johnson, p. 611.
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MISSOURI. See Constitutional Law, I; Evidence, 1; Taxes, 2.

MISTAKE. See Constitutional Law, II, 4; VII; Obscenity, 2-3.

MISTAKE OF FACT. See Federal Employers’ Liability Act, 2;
Procedure, 7.

MODERNIZATION FUND. See Federal Maritime Commission.
MONOPOLIES. See Antitrust Acts.
MORATORIA. See Federal Power Commission; Procedure, 8.
MORTGAGES. See Bankruptcy; Valuation.
MOTION PICTURES. See Constitutional Law, II, 3; VI, 1, 3;

Obscenity, 1.
MOTION TO SUPPRESS. See Constitutional Law, II, 2; V;

Evidence, 2; Jencks Act.
MUNICIPAL ORDINANCES. See Constitutional Law, VI, 3.
MURDER. See Habeas Corpus; Sentences.
MUTUAL MISTAKE. See Federal Employers’ Liability Act, 2;

Procedure, 7.
NAME OF WITNESS. See Constitutional Law, X, 2; Witnesses.
NARCOTICS. See Constitutional Law, X, 2; Witnesses.
NASHVILLE. See Bank Merger Act of 1966; Judicial Review, 1.
NATIONAL FIREARMS ACT. See also Constitutional Law, IX, 

5; Procedure, 11.
Unregistered firearms—Possession of firearms—Fifth Amend-

ment.—Petitioner’s conviction under 26 U. S. C. § 5851 for posses-
sion of an unregistered firearm is not properly distinguishable from 
conviction under § 5841 for failure to register possession of a firearm, 
and both offenses must be deemed subject to any constitutional 
deficiencies arising under the Fifth Amendment from the obligation 
to register. Haynes v. United States, p. 85.

NATIONAL FORESTS. See Minerals.
NATIONAL LABOR RELATIONS BOARD. See Judicial Review, 

3; Labor.
NATURAL GAS. See Federal Power Commission; Procedure, 8.
NEGROES. See Attorney’s Fee, 2; Civil Rights Act of 1964, 1-2;

Constitutional Law, III, 1; VI, 2; Mississippi Anti-Picketing 
Law; Procedure, 9.

NEW MEXICO. See Federal Power Commission; Procedure, 8.
NEWSPAPER CARRIERS. See Antitrust Acts.
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NEW YORK. See Constitutional Law, II, 4; VII; Obscenity, 2-3.
NORFOLK & WESTERN RAILROAD. See Constitutional Law, 

I; Evidence, 1; Taxes, 2.
“NO-STRIKE” CLAUSE. See Federal-State Relations, 2; Juris-

diction, 2; Labor Management Relations Act.
NOTICE OF CHARGES. See Attorneys; Constitutional Law, II, 

1; Federal-State Relations, 1; Procedure, 5.
NUDITY. See Constitutional Law, II, 4; VII; Obscenity, 2-3.
OBSCENITY. See also Constitutional Law, II, 3-4; VI, 1, 3; VII.

1. Films—Classification of suitability—Vague censorship stand-
ards.—Motion pictures are protected by the First Amendment and 
cannot be regulated except by precise and definite standards, and 
vague censorship standards are not cured merely by de novo judicial 
review. The evil of vagueness is not cured because the regulation of 
expression is one of classification rather than direct suppression or 
was adopted for the salutary purpose of protecting children. Inter-
state Circuit v. Dallas, p. 676.

2. Freedom of speech and press—Harmful to minors.—Obscenity 
is not within the area of protected speech or press, and there is no 
issue here of the obscenity of the material involved as appellant does 
not argue that the magazines are not “harmful to minors.” Ginsberg 
v. New York, p. 629.

3. New York statute—Restrictions upon minors.—It is not con-
stitutionally impermissible for New York, under this statute, to 
accord minors under 17 years of age a more restricted right than 
that assured adults to judge and determine for themselves what sex 
material they may read. Ginsberg v. New York, p. 629.

OCCUPATIONAL TAXES. See Constitutional Law, IX, 2-3; Pro-
cedure, 12.

OHIO BAR. See Attorneys; Constitutional Law, II, 1; Federal- 
State Relations, 1; Procedure, 5.

OIL AND GAS LEASES. See Indians, 1; Standing to Sue, 1.
OKLAHOMA. See Constitutional Law, X, 1, 4; Indians, 1; Stand-

ing to Sue, 1.
ORAL ARGUMENT. See Procedure, 2.
ORDINANCES. See Constitutional Law, II, 3; VI, 1, 3; Ob-

scenity, 1.
OVERBREADTH. See Constitutional Law, IV, 1; VI, 2; Jurisdic-

tion, 3; Mississippi Anti-Picketing Law; Procedure, 9.
PACIFIC COAST SHIPPING. See Federal Maritime Commission.
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PARADES. See Constitutional Law, VI, 2; Mississippi Anti-
Picketing Law; Procedure, 9.

PARTIES. See Federal Rules of Civil Procedure; Procedure, 10. 
PASSENGER SHIPS. See Administrative Procedure; Judicial 

Review, 2; Procedure, 1; Shipping Act, 1916.
PATENTS TO LANDS. See Minerals.
PENALTIES. See Constitutional Law, X, 3; Federal Kidnaping 

Act; Statutory Construction.
PENNSYLVANIA. See Federal Rules of Civil Procedure; Juris-

diction, 1; Procedure, 10; Stockholders.
PEORIA TRIBE. See Damages; Indians, 2.
PERIODICALS. See Constitutional Law, II, 4; VII; Obscenity, 

2-3.
PERMANENT DISABILITY. See Attorney’s Fee, 1; Social Se-

curity Act.
PERMIAN BASIN. See Federal Power Commission; Proce-

dure, 8.
PERSONNEL SCREENING. See Constitutional Law, IV, 1; 

Jurisdiction, 3.
PHOTOGRAPHS. See Constitutional Law, II, 2; V; Evidence, 2; 

Jencks Act.
PICKETING. See Constitutional Law, VI, 2; Mississippi Anti-

Picketing Law; Procedure, 9.
PICTURES. See Constitutional Law, II, 4; VII; Obscenity, 2-3. 
PIPELINES. See Federal Power Commission; Procedure, 8. 
PLAN OF REORGANIZATION. See Bankruptcy; Valuation. 
POLICE OFFICERS. See Constitutional Law, VIII. 
POLICE REGULATIONS. See Constitutional Law, VIII. 
POLITICAL SPEECH. See Constitutional Law, IV, 2; Libel. 
POLITICAL SUBDIVISIONS. See Constitutional Law, III, 2. 
POPULATION VARIANCES. See Constitutional Law, III, 2. 
POSSESSION OF FIREARMS. See Constitutional Law, IX, 5;

National Firearms Act; Procedure, 11.
PRACTICE OF LAW. See Attorneys; Constitutional Law, II, 1; 

Federal-State Relations, 1; Procedure, 5.
PRECINCTS. See Constitutional Law, III, 2.
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PRELIMINARY HEARINGS. See Constitutional Law, X, 1, 4.

PRETRIAL IDENTIFICATION. See Constitutional Law, II, 2;
V; Evidence, 2; Jencks Act.

PRICE FIXING-. See Antitrust Acts.
PRICES. See Antitrust Acts; Federal Power Commission; Pro-

cedure, 8; Robinson-Patman Act.
PRIMARY SERVICE AREA. See Standing to Sue, 2; Tennessee 

Valley Authority.
PRISONERS. See Constitutional Law, III, 1.

PRISON SECURITY. See Constitutional Law, III, 1.

PRIVATE SALES. See Damages; Indians, 2.
PROCEDURE. See also Administrative Procedure; Attorneys; 

Attorney’s Fee, 2; Bank Merger Act of 1966; Civil Rights 
Act of 1964, 2; Constitutional Law, II, 1; IV, 1; V; IX, 1-2, 
4-5; X, 2; Federal Employers’ Liability Act; Federal Kid-
naping Act; Federal Power Commission; Federal Rules of 
Civil Procedure; Federal-State Relations, 1-2; Habeas Corpus; 
Indians, 1; Judicial Review, 1-2; Jurisdiction, 1-3; Labor 
Management Relations Act; Longshoremen’s and Harbor 
Workers’ Compensation Act; Mississippi Anti-Picketing Law; 
National Firearms Act; Remittitur; Sentences; Shipping Act, 
1916; Standing to Sue, 1-2; Statutory Construction; Stock-
holders; Tennessee Valley Authority; Witnesses.

1. Appeals—Administrative agencies.—Since these proceedings 
were commenced eight years ago, have been twice appealed to review-
ing courts, and the FMC’s findings were supported by substantial 
evidence, the Court of Appeals is directed to affirm the FMC’s order. 
FMC v. Svenska Amerika Linien, p. 238.

2. Certiorari—Voluntariness of confession—Dismissal of writ.— 
After hearing oral argument and studying the record of this case 
involving the issue of voluntariness of a confession, the Court dis-
misses the writ of certiorari as improvidently granted. Johnson v. 
Massachusetts, p. 511.

3. Comment on failure to testify—Harmless error.—Comment on 
petitioner’s failure to testify cannot be labeled harmless error where 
such comment is extensive, where an inference of guilt from silence 
is stressed to the jury as a basis for conviction, and where there is 
evidence that could have supported acquittal. Anderson v. Nelson, 
p. 523.

4. Comment on failure to testify—Harmless error—Burden of 
proof.—In the absence of informer’s testimony supporting the State’s
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PROCEDURE—Continued.
version of disputed facts, California has not met its burden of proving 
beyond reasonable doubt that the erroneous comments of prosecutor 
and trial judge’s instruction concerning petitioner’s failure to testify 
did not contribute to petitioner’s conviction. Fontaine v. California, 
p. 593.

5. Due process—Disbarment proceedings—Notice of charges.— 
The lack of notice to petitioner, member of Ohio bar, prior to time 
he and his “investigator” testified, that his employment of “investi-
gator” would be considered disbarment offense deprived petitioner 
of procedural due process. In re Ruffalo, p. 544.

6. Electronic eavesdropping—Department of Justice’s determina-
tion of relevancy.—This Court cannot accept the Department’s ex 
parte determination of relevancy in lieu of such a determination in 
an adversary proceeding, to be confined to the content of any elec-
tronically eavesdropped conversations at petitioner’s place of business 
and the pertinence thereof to petitioner’s subsequent convictions. 
Kolod v. United States, p. 136.

7. Federal Employers’ Liability Act—Release—Tender of consid-
eration.—Plaintiff under the Act who attacks a previously executed 
release on grounds of mutual mistake of fact is not required to 
tender back to his employer the consideration received for the release 
in order to maintain the action. Except as the release may otherwise 
bar recovery, the sum paid shall be deducted from any award deter-
mined to be due the injured employee. Hogue v. Southern R. Co., 
p. 516.

8. Issues not decided below—Decided by this Court.—Since it has 
been almost eight years since these proceedings were commenced, 
and the remaining issues, which were not decided by the Court of 
Appeals, were briefed and argued at length in this Court, no useful 
purpose would be served by further proceedings in the Court of 
Appeals. Permian Basin Area Rate Cases, p. 747.

9. Mississippi Anti-Picketing Law—Freedom of expression—Fed-
eral and state courts.—This Court’s examination of the record did 
not disclose that the officials acted in bad faith to harass appellants’ 
exercise of the right to free expression; that the law was adopted 
to halt appellants’ picketing; or that the State had no expectation 
of securing valid convictions. This is therefore not a case where a 
federal equity court “by withdrawing the determination of guilt from 
state courts could rightly afford [appellants] any protection which 
they could not secure by prompt trial and appeal pursued to this 
Court.” Cameron v. Johnson, p. 611.

10. Pending state-court actions — Different issues — Prolonged 
trial.—The Court of Appeals decided the procedural question in-
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correctly, as it should have considered the existence of a verdict 
reached after a prolonged trial in which the defendants did not 
invoke the pending state-court actions, and the fact that the issue 
in the state actions differs from the question in this case. Provident 
Bank v. Patterson, p. 102.

11. Self-incrimination—Reversal of conviction.—Since any pro-
ceeding in the District Court upon remand must inevitably result 
in the reversal of petitioner’s conviction for violation of his privilege 
against self-incrimination, it would be neither just nor appropriate 
to require such needless action and accordingly the judgment is 
reversed. Haynes v. United States, p. 85.

12. Self-incrimination — Waiver— Reversal of conviction. — Since 
petitioner did not waive the privilege against self-incrimination with 
regard to the charges involving the occupational wagering tax and 
reversal by the lower courts of his conviction would be inevitable in 
light of this case and Marchetti v. United States, ante, p. 39, the 
judgment of conviction in its entirety is reversed by this Court. 
Grosso v. United States, p. 62.
PRODUCERS. See Federal Power Commission; Procedure, 8.
PROMOTIONAL ALLOWANCES. See Robinson-Patman Act.
PROSECUTION WITNESS. See Constitutional Law, X, 2; Wit-

nesses.
PROSECUTORS. See Constitutional Law, IX, 1; Procedure, 4.
PUBLIC ACCOMMODATIONS. See Civil Rights Act of 1964, 1.
PUBLIC AUCTION. See Damages; Indians, 2.
PUBLIC INTEREST. See Administrative Procedure; Federal 

Power Commission; Judicial Review, 2; Procedure, 1, 8; Ship-
ping Act, 1916.

PUBLIC LANDS. See Minerals.
PUBLIC OFFICIALS. See Constitutional Law, IV, 2; Libel.
PUBLIC UTILITY HOLDING COMPANY ACT OF 1935. See

also Judicial Review, 4.
Securities and Exchange Commission determination—Judicial re-

view—Divestiture of gas system.—Since the SEC’s determination 
that divestiture of the gas system would not entail a loss of economies 
likely to cause serious impairment of the system involved the appli-
cation of expert judgment which had adequate support in the record, 
the Court of Appeals should have affirmed the order. SEC v. New 
England Elec. System, p. 207.

PUERTO RICO. See Bankruptcy; Valuation
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QUARTZITE. See Minerals.
QUESTIONNAIRES. See Constitutional Law, IV, 1; Jurisdic-

tion, 3.
RACIAL DISCRIMINATION. See Attorney’s Fee, 2; Civil Rights 

Act of 1964, 2.
RACIAL SEGREGATION. See Constitutional Law, III, 1.

RAILROADS. See Constitutional Law, I; Evidence, 1; Federal 
Employers’ Liability Act, 1-2; Taxes, 2.

RATES. See Federal Power Commission; Procedure, 8; Standing 
to Sue, 2; Tennessee Valley Authority.

REAPPORTIONMENT. See Constitutional Law, III, 2.

REASONABLENESS. See Federal Maritime Commission.
RECKLESS CONDUCT. See Constitutional Law, IV, 2; Libel.
RECORD. See Bankruptcy; Procedure, 2; Valuation.
RECORDS. See Constitutional Law, IX, 2-3; Jurisdiction, 1;

Procedure, 12; Stockholders.
REDISTRICTING. See Constitutional Law, III, 2.
REFRIGERATOR CARS. See Federal Employers’ Liability 

Act, 1.
REFUNDS. See Federal Power Commission; Procedure, 8.
REGISTRATION. See Constitutional Law, VI, 2; IX, 5; Missis-

sippi Anti-Picketing Law; National Firearms Act; Proce-
dure, 9, 11.

REGISTRATION CARD. See Constitutional Law, VIII.
REGULATIONS. See Constitutional Law, VIII.
RELEASE. See Federal Employers’ Liability Act, 2; Proce-

dure, 7.
RELEVANCY. See Procedure, 6.
RELIEF. See Federal-State Relations, 2; Jurisdiction, 2; Labor 

Management Relations Act; Stockholders.
REMEDIES. See Civil Rights Act of 1964, 1.
REMITTITUR. See also Longshoremen’s and Harbor Workers’ 

Compensation Act.
Judicial determination—Not compromise—Longshoremen’s and 

Harbor Workers’ Compensation Act.—Order of remittitur is a judi-
cial determination of recoverable damages, and petitioner’s acceptance 
of the remittitur in her third-party lawsuit was not a compromise 
within the meaning of § 33 (g) of the Act. Banks v. Chicago Grain 
Trimmers, p. 459.
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REMOVAL. See Federal-State Relations, 2; Jurisdiction, 2; 
Labor Management Relations Act.

REORGANIZATION. See Bankruptcy; Valuation.
“REQUIRED RECORDS’’ DOCTRINE. See Constitutional Law, 

IX, 2-3; Procedure, 12.
RESALE PRICES. See Antitrust Acts.
RESERVATION LANDS. See Indians, 1; Standing to Sue, 1.

RESERVES OF GAS. See Federal Power Commission; Proce-
dure, 8.

RES JUDICATA. See Longshoremen’s and Harbor Workers’ 
Compensation Act; Remittitur.

RESTAURANTS. See Attorney’s Fee, 2; Civil Rights Act of 
1964, 2.

RESTRAINT OF TRADE. See Antitrust Acts.
RESTRICTIVE WORK PRACTICES. See Federal Maritime

Commission.
RETAILERS. See Robinson-Patman Act.
REVENUE TONS. See Federal Maritime Commission.
RIGHT TO COUNSEL. See Confessions.
RISK OF DEATH. See Constitutional Law, X, 3; Federal Kid-

naping Act; Statutory Construction.
RISKS OF PRODUCTION. See Federal Power Commission; Pro-

cedure, 8.
ROBBERY. See Constitutional Law, II, 2; V; Evidence, 2; Jencks 

Act.
ROBINSON-PATMAN ACT.

Discrimination between customers—Retailers and wholesalers— 
Direct-buying retailers.—On the facts of this case, § 2 (d) of the 
Clayton Act, as amended by the Robinson-Patman Act, reaches only 
discrimination between customers competing for resales at the same 
functional level, and since direct impact of the discriminatory pro-
motional allowances is felt by the disfavored retailers, the most 
reasonable construction of § 2 (d) is one which places on suppliers 
the responsibility for making promotional allowances available to 
those resellers who compete directly with the favored buyer, the 
direct-buying retailer. FTC v. Fred Meyer, Inc., p. 341.

ROLLING STOCK. See Constitutional Law, I; Evidence, 1;
Taxes, 2.
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ROLL ON-ROLL OFF. See Bankruptcy; Valuation.
ROUTES. See Antitrust Acts.
ROYALTIES. See Indians, 1; Standing to Sue, 1.
RULES. See Constitutional Law, III, 1; Federal Rules of Civil 

Procedure; Procedure, 10.
RULES OF CIVIL PROCEDURE. See Federal Rules of Civil 

Procedure; Procedure, 10.
ST. LOUIS. See Antitrust Acts.
SALES PROMOTIONS. See Robinson-Patman Act.
SAVINGS AND LOAN ASSOCIATIONS. See Constitutional 

Law, II, 2; V; Evidence, 2; Jencks Act.
SCIENTER. See Constitutional Law, II, 4; VII; Obscenity, 2-3.

SCREENING PROGRAM. See Constitutional Law, IV, 1; Juris-
diction, 3.

SEA-GOING BARGES. See Bankruptcy; Valuation.
SEARCH AND SEIZURE. See Constitutional Law, II, 2; V;

VIII; Evidence, 2; Jencks Act.
SECRETARY OF THE INTERIOR. See Indians, 1; Minerals; 

Standing to Sue, 1.
SECURITIES AND EXCHANGE COMMISSION. See Bank-

ruptcy; Judicial Review, 4; Public Utility Holding Company 
Act of 1935; Valuation.

SECURITY. See Constitutional Law, III, 1.
SECURITY RISKS. See Constitutional Law, IV, 1; Jurisdic-

tion, 3.
SEGREGATION. See Constitutional Law, III, 1.
SELF-INCRIMINATION. See Confessions; Constitutional Law, 

II, 2; V; IX; X, 1, 4; Evidence, 2; Jencks Act; National 
Firearms Act; Procedure, 3-4, 11-12.

SENTENCES. See also Constitutional Law, X, 3; Federal Kid-
naping Act; Habeas Corpus; Statutory Construction.

Habeas corpus—Challenging current detention—Additional prison 
sentence no bar.—Whatever its other functions, the writ of habeas 
corpus is available to test the legality of a prisoner’s current deten- 
tionk, and it is immaterial that another prison term might await him 
if he should establish the unconstitutionality of his present imprison-
ment. Walker v. Wainwright, p. 335.
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SERVICE AREA. See Standing to Sue, 2; Tennesse Valley 
Authority.

SEVERABILITY. See Constitutional Law, X, 3; Federal Kid-
naping Act; Statutory Construction.

SEX MATERIAL. See Constitutional Law, II, 4; VII; Obscenity, 
2-3.

SEXUAL PROMISCUITY. See Constitutional Law, II, 3; VI, 1; 
Obscenity, 1.

SHERMAN ACT. See Antitrust Acts; Bank Merger Act of 1966; 
Judicial Review, 1.

SHIP CONVERSION. See Bankruptcy; Valuation.
SHIP MORTGAGES. See Bankruptcy; Valuation.
SHIPPING ACT, 1916. See also Administrative Procedure; Fed-

eral Maritime Commission; Judicial Review, 2; Procedure, 1.
Antitrust immunity — Steamship conferences — Travel agents. — 

The Act confers only a limited immunity from the antitrust laws, 
and the antitrust test formulated by the FMC, being an appropriate 
refinement of the statutory “public interest” standard, should have 
been upheld. FMC v. Svenska Amerika Linien, p. 238.

SIXTH AMENDMENT. See Constitutional Law, X; Federal
Kidnaping Act; Statutory Construction; Witnesses.

SOCIAL SECURITY ACT. See also Attorney’s Fee, 1.
Attorney’s fee—Accrued benefits—Permanent disability.—Provision 

in §206 (b)(1) of the Act limiting attorney’s fee to “25 percent of 
the total past-due benefits to which claimant is entitled by reason 
of such judgment,” does not restrict fee to the percentage of the 
accrued benefits awarded the permanently disabled claimant, but 
includes as well the benefits accrued to his dependents by virtue of 
the disability. Hopkins v. Cohen, p. 530.

SOLICITATION OF CUSTOMERS. See Antitrust Acts.
SOLICITING CLIENTS. See Attorneys; Constitutional Law, II, 

1; Federal-State Relations, 1; Procedure, 5.
SOLICITOR GENERAL. See Procedure, 6.

STANDING TO SUE. See also Indians, 1; Tennessee Valley 
Authority.

1. Action by Indians for breach of oil and gas lease—Secretary 
of Interior.—Petitioners, Comanche Indians, have standing to main-
tain action for breach of oil and gas lease, as federal restrictions 
preventing Indians from selling or leasing allotted land without gov-
ernment consent and fact that Government as guardian of Indians 
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can sue to protect allotments do not preclude Indian landowners 
from maintaining suit to protect rights. Poafpybitty v. Skelly Oil 
Co., p. 365.

2. TVA Act—Private utility company—Competition.—Respond-
ent, being within the class of private utilities which § 15d of the Act 
is designed to protect from TVA competition, has standing to main-
tain this suit. Hardin v. Kentucky Utilities Co., p. 1.

STATEMENTS. See Confessions, Constitutional Law, II; 2; V;
Evidence, 2; Jencks Act.

STATE TAXES. See Constitutional Law, I; Evidence, 1; 
Taxes, 2.

STATUTE OF LIMITATIONS. See also Taxes, 1.
Date of filing tax return—Statutory due date.—Where allegedly 

false tax returns were filed after the statutory due date (extensions 
having been granted) the applicable statute of limitations began to 
run from the dates the alleged offenses were committed, i. e., the 
dates on which the returns were filed. United States v. Habig, p. 
222.

STATUTES. See Constitutional Law, VI, 2; Mississippi Anti-
Picketing Law; Procedure, 9.

STATUTORY CONSTRUCTION. See also Constitutional Law, 
X, 3; Federal Kidnaping Act.

Severability—Death penalty clause—Federal Kidnaping Act.— 
The death penalty provision, to be imposed “if the verdict of the 
jury shall so recommend,” creates an impermissible burden upon the 
exercise of a constitutional right, but that provision is severable 
from the remainder of the Act and the unconstitutionality of that 
clause does not require the defeat of the Act as a whole. United 
States v. Jackson, p. 570.

STEAMSHIP CONFERENCES. See Administrative Procedure;
Judicial Review, 2; Procedure, 1; Shipping Act, 1916.

STEVEDORES. See Federal Maritime Commission.
STOCKHOLDERS. See also Bankruptcy; Jurisdiction, 1; Valua-

tion.
Pennsylvania corporation—Right to inspect records—Diversity 

action.—Stockholder’s diversity action to allow inspection of Penn-
sylvania corporation’s records is not barred by the All Writs Act or 
any other principle of federal law. Stern v. South Chester Tube Co., 
p. 606.
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STONE. See Minerals.
STRIKES. See Federal-State Relations, 2; Jurisdiction, 2; Labor

Management Relations Act.
SUBSCRIBERS. See Antitrust Acts.
SUBVERSIVE ORGANIZATIONS. See Constitutional Law, IV, 

1; Jurisdiction, 3.
SUITCASE. See Constitutional Law, II, 2; V; Evidence, 2; 

Jencks Act.
SUITS. See Indians, 1; Standing to Sue, 1.
SUPERMARKETS. See Robinson-Patman Act.
SUPPLIERS. See Robinson-Patman Act.
SUPPRESSION HEARINGS. See Constitutional Law, II, 2; V;

Evidence, 2; Jencks Act.
SUPREME COURT.

Assignment of Mr. Justice Clark (retired) to United States Court 
of Claims, p. 1000.
TAXES. See also Constitutional Law, I; IX, 5; Evidence, 1; Na-

tional Firearms Act; Procedure, 11; Statute of Limitations.
1. Date of filing tax return—Statute of limitations.—Where alleg-

edly false tax returns were filed after the statutory due date (exten-
sions having been granted) the applicable statute of limitations 
began to run from the dates the alleged offenses were committed, i. e., 
the dates on which the returns were filed. United States v. Habig, 
p. 222.

2. State tax on interstate railroad property—Mileage formula.— 
Application of the mileage formula by Missouri Tax Commission on 
property of N & W Railroad in that State resulted in an assessment 
which on the record in this case went far beyond the value of 
N & W’s rolling stock in Missouri and violated the Due Process and 
Commerce Clauses. Norfolk & W. R. Co. v. Missouri Tax Comm’n, 
p. 317.

TAX RETURNS. See Statute of Limitations; Taxes, 1.
TECHNOLOGICAL UNEMPLOYMENT. See Federal Maritime 

Commission.
TELEVISED SPEECH. See Constitutional Law, IV, 2; Libel.
TENDER. See Federal Employers’ Liability Act, 2; Procedure, 7.
TENNESSEE. See Federal-State Relations, 2; Jurisdiction, 2;

Labor Management Relations Act.
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TENNESSEE VALLEY AUTHORITY. See also Standing to 
Sue, 2.

Administrative determination—Primary service area—Territorial 
expansion.—TVA’s determination that Claiborne County constituted 
the primary service “area” within the meaning of § 15d of the TVA 
Act should be upheld since it was within the range of permissible 
choices contemplated by the Act and had reasonable economic and 
technical support in relation to the statutory purpose of controlling 
but not altogether prohibiting TVA’s territorial expansion. Hardin 
v. Kentucky Utilities Co., p. 1.

TERMINAL COMPANIES. See Federal Maritime Commission.
TERRITORIAL EXPANSION. See Standing to Sue, 2; Ten-

nessee Valley Authority.
TESTIMONY. See Constitutional Law, II, 2; V; IX, 1; Evidence, 

2; Jencks Act; Procedure, 4.
TEXAS. See Constitutional Law, III, 2; Federal Power Com-

mission; Procedure, 8.
THREE-JUDGE COURTS. See Constitutional Law, IV, 1; Juris-

diction, 3.

TIME OF FILING. See Statute of Limitations; Taxes, 1.
TOTALITY OF CIRCUMSTANCES. See Confessions.
TRANSATLANTIC SHIPS. See Administrative Procedure; Ju-

dicial Review, 2; Procedure, 1; Shipping Act, 1916.
TRANSCRIPTS. See Constitutional Law, X, 1, 4.
TRANSPORTATION. See Federal Employers’ Liability Act, 1.

TRAVEL AGENTS. See Administrative Procedure; Judicial Re-
view, 2; Procedure, 1; Shipping Act, 1916.

TREATY VIOLATION. See Damages; Indians, 2.

TREBLE-DAMAGE SUITS. See Antitrust Acts.
TRIAL BY JURY. See Constitutional Law, X, 3; Federal Kid-

naping Act; Statutory Construction.
TRIALS. See Confessions; Constitutional Law, II, 2; V; X, 2; 

Evidence, 2; Jencks Act; Procedure, 6; Witnesses.
TRIBAL LANDS. See Damages; Indians, 1-2; Standing to Sue, 1.
TRUCK TRAILERS. See Bankruptcy; Valuation.
TRUSTEES. See Bankruptcy; Valuation.
TRUSTS FOR INDIANS. See Indians, 1; Standing to Sue, 1.
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TRUTH. See Constitutional Law, IV, 2; Libel.
TWO-PRICE RATE STRUCTURE. See Federal Power Com-

mission; Procedure, 8.
TYING RULE. See Administrative Procedure; Judicial Review, 

2; Procedure, 1; Shipping Act, 1916.
UNANIMITY RULE. See Administrative Procedure; Judicial Re-

view, 2; Procedure, 1; Shipping Act, 1916.
UNAVAILABILITY OF WITNESSES. See Constitutional Law, 

X, 1.
UNFAIR LABOR PRACTICE. See Judicial Review, 3; Labor.
UNIONS. See Federal Maritime Commission; Judicial Review, 3; 

Labor.
UNLOADING CHARGES. See Federal Maritime Commission.
UTILITY COMPANIES. See Standing to Sue, 2; Tennessee 

Valley Authority.
UTILITY SYSTEMS. See Judicial Review, 4; Public Utility 

Holding Company Act of 1935.
VAGUENESS. See Constitutional Law, II, 3-4; IV, 1; VI, 1-2; 

VII; Jurisdiction, 3; Mississippi Anti-Picketing Law; Ob-
scenity, 1-3; Procedure, 9.

VALUABLE MINERAL DEPOSITS. See Minerals.
VALUATION. See also Bankruptcy.

Reorganization proceedings — Future earnings — Going-concern 
value.—District Court erred in relying only upon debtor’s past earn-
ings in determining its value as a going concern. Without having 
evidence relating to debtor’s future prospects, the court could not 
assess its going-concern value or properly determine that the debtor 
was insolvent. Protective Committee v. Anderson, p. 414.

VIOLATION OF TREATY. See Damages; Indians, 2.
VOLKSWAGENS. See Federal Maritime Commission.
VOLUNTARINESS. See Confessions; Procedure, 2.
VOTER REGISTRATION. See Constitutional Law, VI, 2; Mis-

sissippi Anti-Picketing Law; Procedure, 9.
WABASH RAILROAD. See Constitutional Law, I; Evidence, 1; 

Taxes, 2.
WAGERING. See Constitutional Law, IX, 2-3; Procedure, 12.

WAIVER. See Constitutional Law, IX, 2; Procedure, 12.
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WARRANTLESS SEARCH. See Constitutional Law, II, 2; V;
VIII; Evidence, 2; Jencks Act.

WHOLESALERS. See Robinson-Patman Act.
WITNESSES. See also Constitutional Law, II, 2; V; IX, 1; X, 

1-2, 4; Evidence, 2; Jencks Act; Procedure, 4.
Cross-examination — Identity of witness — Sixth Amendment.— 

Where on cross-examination of principal prosecution witness at peti-
tioner’s state trial for illegal sale of narcotics the court sustained the 
prosecutor’s objections to disclosure of witness’ correct name and 
his address, petitioner was denied his Sixth Amendment right to 
confront the witnesses against him. Smith v. Illinois, p. 129.

WORDS.
1. “Common varieties.” 69 Stat. 368, 30 U. S. C. §611. United 

States v. Coleman, p. 599.
2. “Harmfid to minors.” New York Penal Law §484-h(f). 

Ginsberg v. New York, p. 629.
3. “Valuable mineral deposits.” 17 Stat. 91, 30 U. S. C. § 22. 

United States v. Coleman, p. 599.

WORK-CONNECTED INJURIES. See Longshoremen’s and Har-
bor Workers’ Compensation Act; Remittitur.

WORKMEN’S COMPENSATION. See Federal Employers’ Lia-
bility Act, 1; Longshoremen’s and Harbor Workers’ Com-
pensation Act; Remittitur.

WRONGFUL DEATH ACTION. See Longshoremen’s and Harbor 
Workers’ Compensation Act; Remittitur.

YOUNG PERSONS. See Constitutional Law, II, 3-4; VI, 1; VII; 
Obscenity, 1-3.
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