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All the rulings of the court below must be referred to this paper, and 
to the special case made by the proofs. Any instruction asked, which can-
not be given to the whole extent asked, may be simply refused ; or it may 
be modified, at the discretion of the court. No instruction was asked, that 
could have been lawfully given ; to every one, the court could well say, 
and did in substance say, that under no circumstances could a purchase of 
this note be made by the plaintiff, from Taulmin, Hazard & Company, so 
as to exempt it in the hands of the assignee, from the infirmity it was sub-
ject to.in the hands of McVoy. And in regard to the last part of the first 
instruction, where the jury is in substance told, that if they believed the 
note was taken in payment of a pre-existing debt, due to plaintiff, from 
Taulmin, Hazard & Company, still they should find for the defendants : the 
court might have gone further, and instructed the jury, that neither could 
the plaintiff recover had the note been purchased bond fide, and without 
notice of the fraudulent conduct of McVoy. The judgment is, therefore, 
ordered to be affirmed.

This  cause came on to be heard, on the transcript of the record from the 
circuit court of the United States for the southern district of Alabama, and 
was argued by counsel: On consideration whereof, it is ordered and 
adjudged by this court, that the judgment of the said circuit court in this 
cause be and the same is hereby affirmed, with costs.

*322] * John  E. Games  and Nathan  Gilber t , Plaintiffs in error, -y. John  
Stile s , ex dem,. Walt er  Dunn , deceased, Defendant in err<rr.

Execution of deed.—Charge on matters of fact.—Names.—Sale for 
taxes. —Ejectment.

A deed was executed in Glasgow, Scotland, by which land in Ohio, which had been patented to 
David Buchanan, by the United States, was conveyed to Walter Sterling; the deed recited, 
that it was made in pursuance of a decree of the circuit court of the United States for the 
district of Virginia; no exemplification of the decree was offered in evidence in support 

. of the deed : The court held, that as Buchanan was the patentee of the land, although he 
made the deed in pursuance of the decree of the circuit court of Virginia, the decree could add 
nothing to the validity of the conveyance ; and therefore, it was wholly unnecessary to prove the 
decree ; the deed was good without the decree.

The possession of a deed, regularly executed, is primA facie evidence of its delivery; under 
ordinary circumstances, no other evidence of the delivery of a deed than the possession of it, 
by the person claiming under it, is required.1

The grantor in the deed was David Carrick Buchanan ; and he declared in it, that he was the 
same person who was formerly David Buchanan. The cicuit court were required to charge 
the jury, that it was necessary to convince the jury, by proofs in court, that David Carrick 
Buchanan was the same person as the grantor named in the patent, David Buchanan; and that 
the statement by the grantor was no proof to establish the fact; the circuit court instructe 
the jury, that they must be satisfied from the deed and other documents, and the circum-
stances of the case, that the grantor in the deed was the same person to whom the patent was 
issued ; and they declared their opinion that such was the fact. The principle is well esta

1 Flagg v. Mann, 2 Sumn. 489 ; Rhine v. 
Robinson, 27 Penn. St. 80; Story v. Bishop, 
4 E. D. Sm. 423 ; Carnes v. Platt, 9 J. & Sp. 
436. So, the recording of a deed, in the 
absence of opposing evidence, justifies a pre-

sumption of delivery. Younge v. Guilbeau, 3 
Wall. 636 ; Ten Eyckv. Perkins, 2 Wend. 308; 
Rigler v. Cloud, 14 Penn. St. 361; Kille v- 
Ege, 79 Id. Iß.
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lished, that a court may give their opinion on the evidence to the jury, being careful to dis-
tinguish between matters of law and matters of opinion, in regard to the fact. When a matter 
of law is given by the court to the jury, it should be considered by the jury as conclusive ; 
but a mere matter of opinion as to the facts, will only have such influence on the jury as they 
may think it entitled to.1

The law knows of but one Christian name, and the omission or insertion of the middle name, or 
of the initial letter of that name, is immaterial; it is competent for the party to show that he 
is known as well without as with the middle name.2

A deed of lands sold for taxes cannot be read in evidence, without proof that the requisites of 
the law which subjected the land to taxes had been complied with ; there can be no class 
of laws more strictly local in their character, and which more directly concern real property, 
than laws imposing taxes on lands, and subjecting the lands to sale for unpaid taxes ; they 
not only constitute a rule of property, but their construction by the courts of the state should 
be followed by the courts of the United States, with equal, if not with greater, strictness than 
any other class of laws.

The supreme court of Ohio has required a claimant under a tax title to show, before his title 
can be available, a substantial compliance with the requisites of law.

In an action of ejectment, the defendants having entered into the consent rule, the plaintiff, in 
Ohio, is not to be called upon to prove the calls of the patent under which he claims, on the 
ground of establishing the different corners ; the defendants are bound to admit, after they 
have entered into the consent rule, that they are in possession of the premises claimed by the 
lessor of the plaintiff.

Dunn v. Games, I McLean 321, affirmed.

1 In most of the states, the usages of the 
English courts of justice have been adopted, 
where the judge always sums up the evidence 
and points out the conclusions which, in his 
opinion, ought to be drawn from it ; submitting 
them, however, to the consideration and judg-
ment of the court ; and in such states, it is not 
improper for the circuit court to follow the 
same practice. Mitchell v. Harmony, 13 How. 
131. The judge may express his opinion on 
the weight of evidence, and in cases where 
the jury are likely to be influenced by their 
prejudices, it is well for him to do so. Insur-
ance Co. v. Rodel, 95 U. S. 238. Care must 
be taken, that the jury is not misled into the 
belief, that they are alike bound by the views 
■expressed upon the evidence, and the instruc-
tions given as to the law. They must distinctly 
understand, that what is said as to the facts, is 
only advisory, and in no wise intended to 
fetter the exercise finally of their own inde-
pendent judgment. Within these limitations, 
it is the right and duty of the court to aid them, 
by recalling the testimony to their recollection, 
by collating its details, by eliminating the true 
points of inquiry, by resolving the evidence, 
however complicated, into its simplest elements, 
and by showing the bearing of its several parts 
and their combined effect, stripped of every 
consideration which might otherwise mislead 
°r confuse them. How this duty shall be per-
formed depends, in every case, upon the dis-
cretion of the judge. There is no more import-
ant duty resting upon those who preside at jury

trials. Constituted as juries are, it is frequently 
impossible for them to discharge their function 
wisely and well, without this aid ; in such cases, 
chance, mistake or caprice may determine the 
result, Swa yn e , J., in Nudd v. Burrows, 91 
U. S. 439. And see Consequa v. Willings, Pet, 
C. C. 225; United States v. Fourteen Packages, 
Gilp. 235 ; United States v. Sarchet, Id. 273. 
But if the language of the court be intemper-
ate and unfair, though it do not withdraw the 
facts from the consideration of the jury, it is 
ground of reversal. Linn v. Commonwealth, 
96 Penn. St. 288. The language of hyperbole 
is suited for the purpose of the advocate, who 
would enforce his thought by striking and in-
tense expressions, in order to deepen its effect, 
and by the exaggeration lead the minds of his 
hearers into the fever of his own heated fancy ; 
but weak and inconclusive facts, when thus 
prescribed by a judge, can only mislead. Jurors, 
catching the tone and temper of their conclu-
sions from the strong and figurative style of 
the judge, fail to give to the facts their true 
weight, which a cool and fair statement is 
calculated to produce. Agn ew , C. J., in Coxe 
v. Deringer, 82 Penn. St. 258. And see Pis-
torius v. Commonwealth, 84 Id. 158; Stokesv. 
Miller, 10 W. N. C. 241.

2 Franklin v. Talmadge, 5 Johns. 84 ; Roose-
velt v. Gardinier, 2 Cow. 463 ; Milk v. Christie, 
1 Hill 102 ; Aylesworth v, Brown, 10 Barb, 
167 ; Van Voorhis v. Budd, 39 Id. 479 ; Claflin 
v. Griffin, 8 Bosw. 689 ; Clute v. Emerick, 26 
Hun 10.
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Error  to the Circuit Court of Ohio. In 1836, the lessee of the defend-
ants in error instituted an action of ejectment against the plaintiffs in error, 
in the circuit court of the United States for the district of Ohio, for a tract 
of land lying between the little Miami and Scioto rivers, in that part of the 
state of Ohio known as the Virginia military district, being on a survey 
*3231 *under a Part a military land-warrant for 1000 acres. The cause

J was tried at July term 1838, and a verdict and judgment were en-
tered for the plaintiffs in the action, the defendant in error.

On the trial of the cause-, the defendant tendered a bill of exceptions, 
which stated, that the plaintiff offered in evidence in support of his action :

1st. A certified copy of a deed from David Carrick Buchanan to Walter 
Sterling, dated June 27th, 1825. The patent from the United States, dated 
22d May 1802, for the land in controversy, was granted to David Buchanan 
by the president of the United States, and the deed "was executed by David 
Carrick Buchanan, stating that he had formerly been David Buchanan. 
The defendants asked the court to instruct the jury, that the statement in 
the deed by the grantor, that he had formerly been David Buchanan, was 
no proof that he was David Carrick Buchanan. This instruction the court 
refused. The deed from David Carrick Buchanan recited, that the deed 
was executed in conformity with a decree of the circuit court of the United 
States for the fifth circuit, in the Virginia district, to convey the land 
described in it to Walter Sterling, in fee-simple. The defendants excepted 
further to the introduction of the deed in evidence, because the proceedings 
of the circuit court of the United States in Virginia, recited in the deed, 
were not produced with it. But the court overruled the objection.

2d. The defendants in their defence offered in evidence a certified 
copy of a paper, purporting to be a deed from William Middleton, 
auditor of Brown county, to John S. Wills, bearing date, April 22d, 1824, 
for 200 acres of land ; and insisted, it was duly acknowledged as such deed, 
and such copy was duly certified by the recorder of Brown county. The 
deed from William Middleton, the auditor of Brown county, recited, that 
a sale had been made of 200 acres of land, by William Middleton, county 
auditor, to John S. Wills, on the 29th December 1823, for arrearages of 

- taxes due to the state of Ohio, for 1821, 1822, 1823, for the lands conveyed ; 
the land being part of the land patented to Buchanan. The deed particu-
larly described, by metes and bounds, the tract conveyed, and granted the 
same to John S. Wills, in fee-simple. It was duly acknowledged according 
to the laws of Ohio, and recorded in the proper office. The plaintiff objected 
to this deed, as not competent to go to the jury, without evidence of tne 
proceedings and acts of the public officers, prior to and at the sale of said 
land for the tax ; and insisted, it ought not to be admitted and the court 
sustained the objection, and overruled the evidence, and declared their 
opinion, that the same evidence should not be admitted, and the same was 
rejected accordingly.

The defendants then offered the same deed, or copy of deed, accom-
panied by a duly certified copy of the record of the proceedings, 
before the sale of said land for taxes, bearing date, 9th May 1838, certi e . 
*3241 by Hezekiah Lindsey, county auditor of said county *of Brown,

J which copies or papers, and certificates thereon, were referred to as a 
part of the bill of exceptions ; whereupon, the plaintiffs, by counsel, objecte
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to the admission of the same, on the ground, that the same did not contain 
all the legal requisites to justify and authorize said sale and conveyance of 
said land for taxes ; and of this opinion was the court, and declared their 
opinion to be, that the same ought not to be admitted in evidence in this 
case, and the same were rejected accordingly.

The defendants below gave in evidence a transcript of the record of the 
proceedings and decree of the supreme court of the state of Ohio, in a 
case wherein White’s heirs and J. S. Wills’ heirs, and II. Brush, w’ere com-
plainants, and David Buchanan, in his lifetime, was defendant; and his 
unknown heirs, after his decease, were, by bill of revivor, made defendants ; 
wherein the title to the premises in question was decreed to the complainants 
in that suit. The defendants asked the court to instruct the jury, that the 
record of the proceedings and decree given in evidence by them, might be 
considered by the jury as conveying the title to the land in controversy in 
that suit, to the complainants therein, and would, and ought to affect 
parties and privies, who had knowledge of the same, to prevent their 
taking title from the defendant therein, from the time such knowledge 
existed. In place of this instruction, the court instructed the jury, that to 
prevent Buchanan from making a good deed to those lands, it was necessary 
he should have notice, actual or constructive, prior to the making such deed; 
and of the commencement of the suit; the service of the process or the 
order of publication, giving such notice to appear and answTer ; and such 
publication made, to be proved : if the jury should find the deed from 
Buchanan to Sterling, was dated June 27th, 1825, and was at that time de-
livered, and the order of the court for the publication not made until 
August following, as appeared in the record aforesaid, it was competent for 
Buchanan to make such deed to Sterling ; and the court declared their 
opinion accordingly. The defendant prosecuted this writ of error.

The case was argued by Mason, for the plaintiffs in error ; and by 
Corwin, with whom was Bond, for the defendant.

The counsel for the plaintiffs in error, Mr. Mason, assigned the follow 
ing reasons for the reversal of the judgment of the circuit court : 1. That 
on the trial of the cause, the court admitted as evidence in the cause, a 
paper purporting to be a deed from, or signed by, David Carrick Buchanan, 
to Walter Sterling, as appears by bill of exceptions ; which, for the reasons 
stated in the.bill of exceptions, should not have been admitted in evidence. 
2. There was also error in this, that the court, on the trial aforesaid, 
admitted in evidence to the jury a copy of another paper, *purport- 
ing to be a deed from Walter Sterling to Walter Dunn ; which, for L 
the reasons stated in the bill of exceptions, ought not to have been admitted 
in evidence. 3. There was also error in this, that the court refused to 
admit a certified copy of a deed from William Middleton, auditor of Brown 
county, to John S. Wills, for 200 acres of land, for the reasons stated in 
said bill of exceptions ; whereas, the same#evidence ought to have been 
admitted. 4. There was also error in this, that said court refused to admit 
the same deed or copy, accompanied by a duly certified copy of the record 
of the proceedings, at and before the sale of said lands for taxes, for the. 
reasons stated in the bill of exceptions ; whereas, said evidence ought to 
have been admitted.
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Corwin, for the defendants, contended : 1. That the proceedings of the 
court in Virginia were not necessary to the validity of the deed ; that a 
good consideration was stated in the deed, independently of that decree ; 
that the title being in Buchanan, he had a right to convey, with or without 
the authority of the decree. 2. That it was not necessary, that the acknowl-
edgment should aver or recite the delivery of the deed ; that possession of 
the deed was evidence to go to the jury of its delivery ; that the recital 
of delivery in the deed, was evidence of that fact. 8. That the recital in the 
•deed, showing that the grantor, David Carrick Buchanan, Esq., was the 
same person formerly called. David Buchanan, Esq., was evidence to go to 
the jury of the identity of the person named in the deed and patent, The 
counsel for the defendant also insisted, that it was incumbent on the party 
offering evidence of title growing out of a sale for non-payment of taxes, to 
show that the law was in all material respects complied with under which 
the auditor acted ; that neither the deed nor the record of the auditor 
showed such compliance. (See 18 Ohio Laws 70.) 4. That the defendants 
below claiming title under Brooke, through whom the lessor of plaintiff also 
claimed, it was not competent for them to dispute the validity of their com-
mon title. 5. That the identity of the land in question with that described 
in the title papers, was shown by the descriptive calls recited in the decla-
ration, and those in the title papers of the plaintiff below, and was admitted 
by the consent rule.

The defendant below asked the court to charge the jury, that the state-
ment in the deed from Buchanan to Sterling, reciting that David Carrick 
Buchanan, Esq., was formerly called David Buchanan, Esq., was no 
evidence that it was the same person who received the patent, and conveyed 
to Sterling. The court refused so to charge, and instructed the jury, that 
they must be satisfied from the deed, other documents, and the circum-
stances of the case, that David Carrick Buchanan, and David Buchanan, 

, were ^e same person ; *and declared their opinion, that such was 
J the case ; to which opinions the defendants excepted. 1. The defend-

ant in error insisted, that this exception only questioned the propriety of 
the opinion given to the jury as to the fact of identity, as arising out of the 
proof before them. 2. That it was proper for the court to give such 
opinion, leaving the jury to decide on it for themselves. 1 Pet. 182, 190 ; 
10 Ibid. 80. 3. That the recital in the deed was evidence to be considered 
by the jury, with other proofs in the cause, to show the identity of the 
grantee of the United States with the grantor to Sterling.

Mc Lea n , Justice, delivered the opinion .of the court.—This case is 
brought before this court from the circuit court of Ohio, by a writ of error. 
An action of ejectment was brought by Dunn against the defendants, m the 
circuit court, for the recovery of a certain tract of land ; and on the trial, 
exceptions were taken to the rulings of the court, which bring the points 
decided before this court. *

The first objection taken was, that the defed offered in evidence by the 
plaintiff from David Carrick Buchanan to Walter Sterling, recited the pro-
ceedings and decree of a court of the United States for the fifth circuit and 
Virginia district, &c., and no exemplification of the record of such proceed-
ings and decree was offered in evidence, in support of the deed. Buchanan
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was the patentee of the land ; and although he made the conveyance in 
pursuance of the decree, yet as the fee was in Lim, the decree could add 
nothing to the validity of the conveyance ; and it was, therefore, wholly 
unnecessary to prove it. The deed was good, without the decree, and was 
only referred to by the grantor to show the consideration, in part, for mak-
ing it.

The defendant also objected to the admission of the deed in evidence, 
because “ it was not duly acknowledged and proved, according to law ; 
there being no proof of the delivery, either in the acknowledgment or other 
proof ; except what appears on the deed, and that it was in possession of 
the lessor of the plaintiff.” This deed was executed at Glasgow, in Scot-
land, and its execution was proved by the two subscribing witnesses, who 
swore, “ that they saw the said grantor seal and as his own proper act and 
deed, in due form of law, acknowledge and deliver this present conveyance.” 
This oath was administered by the Lord Provost and chief magistrate of 
Glasgow, and which he' duly certified, under his seal of office. The objec-
tion did not go to the execution of the deed-, but to the want of proof of the 
delivery. In the conclusion of the deed, it is stated to have been signed, 
sealed and delivered in presence of the subscribing witnesses, and they 
swear that it was delivered. But independently of these *facts, the 
possession of the deed by the lessor of the plaintiff, who offers it in *- 
proof, is prima facie evidence of its delivery. Under ordinary circum-
stances, no other evidence of the delivery of a deed, than the possession of 
it by the person claiming under it, is required.

The defendant also objected to this deed, that it did not appear that the 
grantor, David Carrick Buchanan, was the same person named as grantee 
in the patent, who is called David Buchanan. In the deed, the grantor 
declares, that “ I, David Carrick Buchanan, formerly David Buchanan,” 
«fee. And in connection with this objection, the court were asked to charge 
the jury, “ that it is necessary for the plaintiff to convince them by proofs in 
court, that David Carrick Buchanan is the same person as David Buchanan, 
named as grantee in the patent; that his statement of the fact in the 
deed is no proof tending to establish that fact.” The court instructed the- 
jury that they must be satisfied from the evidence given to them, to wit, 
by the deed and other documents in evidence, and the circumstances of the 
case, that the grantor in the deed to Sterling is the same person to whom 
the patent was issued ; and they declared their opinions that such was the 
fact. The principle is well established, that a court may give their opinion 
on the evidence to the jury, being careful to distinguish between matters of 
law and matters of opinion in regard to the facts. AV hen a matter of law 
is given by the court to the jury, it should be considered as conclusive ; but 
a mere matter of opinion as to the facts, will only have such influence on the 
jury as they may think it is entitled to. The law knows of but one Christian 
name, and the omission or insertion of the middle name, or of the initial let-
ter of that name, is immaterial ; and it is competent for the party to show 
that he is known as well without as with the middle name. 5 Johns. 84 ; 
12 Pet. 456. We think there was no error in the circuit court, either in 
admitting the deed, or in their instruction to the jury on the point stated.

A deed from Sterling to Walter Dunn, the lessor of the plaintiff, for the 
premises in controversy, was objected to, on the ground, “ that the delivery- 
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thereof was not proved nor acknowledged, in the acknowledgment and 
proof thereof thereon indorsed.” This deed is not in the record, and it can-
not, therefore, be inspected ; nor can it, indeed, be considered in reference 
to the objection. But the same question is raised, it seems, on this deed as 
was made on the deed from Buchanan to Sterling, and the remarks of the 
court on that exception would be equally applicable to this, if the deed to 
Dunn were in the record.

The evidence of the lessor of the plaintiff being closed, the defendants 
offered in evidence a certified copy of a paper purporting to be a deed from 

the auditor of Brown county to John S. Wills, dated *the 22d April 
J 1824, for two hundred acres of land in the tract claimed by the lessor 

of the plaintiff ; which the court overruled, on the ground that it could not 
be received, without proof that the requisites of the law, which subjected 
the land to taxation and sale, had been complied with. The defendants 
then offered the same deed, or copy of a deed, accompanied by a duly certi-
fied copy of the record of the proceedings, at and before the sale of said 
land, for taxes, dated 9th May 1838, certified by Hezekiah Lindsey, county 
auditor of said county of Brown, which the court overruled.

The laws of Ohio, imposing a tax on lands, and regulating its collection, 
like similar laws in, perhaps, almost all the other states, are peculiar in their 
provisions, having been framed under the influence of a local policy. And 
this policy has, to some extent, influenced the construction of those laws. 
There can be no class of laws more strictly local in their character, and 
which more directly concern real property, than these. They not only con-
stitute a rule of property, but their construction by the courts of the state 
should be followed by the courts of the United States, with equal, if not 
greater, strictness than the construction of any other class of laws.

It will be found from the Ohio reports, that the supreme court has 
required a claimant under a tax title to show, before his title can be avail-
able, a substantial compliance with the requisites of the law. In 2 Ohio 
233, the court say, “ the requisitions of the law are substantial and useful, 
and cannot be dispensed with ; tax sales are attended with greater sacri-
fice to the owners of land than any others ; purchasers at those sales seem 
to have but little conscience ; they calculate on obtaining acres for cents 
«nd it stands them in hand to see that the proceedings have been strictly 
regular.” In the case of the Lessee of Holt’s Heirs v. Hemphill’s Heirsr 
3 Ohio 232, the court decided, that a deed from a collector of taxes is not 
¿vailable to transfei’ the title, without proof that the land was listed, taxed 
and advertised,” &c.

The act of the 2d February 1821, provides, that “all deeds of land sold 
for taxes, shall convey to the purchaser all the right, title and interest of 
the former proprietor, in and to the land so sold ; and shall be received in 
all courts as good and sufficient evidence of title in such purchaser.” Undei 
this and similar provisions, which are found in the various tax laws, up to 
1824, the courts of Ohio seem never to have held, that the deed on a tax 
sale is admissible as evidence of title, unaccompanied by proof that the su - 
stantial requisites of the law, in the previous steps, had been complied wit 
The collector, or person making the sale, was considered as acting un ei a 
special authority, and that his acts must be strictly conformable to law, to 
divest the title of real property, without the consent of the owner* Dt
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the purchaser at such sales is held bound to see that the requirements 
*of the law, which subjected the land to sale for taxes, had been 
strictly observed. These principles have been repeatedly sanctioned L 
by this court.

We will now examine the statutes under which the sale in question was 
made, with the view 'of ascertaining whether the circuit court erred in 
overruling the record of the auditor, offered in evidence to support the tax 
deed. The act of the 8th February 1820, and the act to amend the same, 
of the 2d February 1821, are the laws under which the title in question was 
obtained. The county auditor is required to make out from the books or 
lists in his office, every year, a complete duplicate of all the lands listed in 
his office, subject to taxation, with the taxes charged thereon. In which 
duplicate, he shall state the proprietor’s name, the number of entry, for 
whom originally entered, the quantity of land contained in the original 
entry, the county, water-course, number of acres, whether first, second or 
third rate land, and the amount of taxes charged thereon. These matters 
of description are required to be entered in separate columns, opposite the 
name of the proprietor. And the auditor is required to keep a book for 
that purpose, and to record in the form above specified, the land entered in 
his county for taxation. If the tax be not paid in the county, by the 20th 
November, or to the state treasurer, by the 31st December, in each year, 
the lands are to remain charged with all arrearages of taxes, and the lawful 
interest thereon, until the same shall be paid ; to which there shall be added 
a penalty of twenty-five per cent, on the amount of tax charged, for each 
year the same may have been delinquent. The auditor of the state is re-
quired to compare the list of defalcations transmitted from each county 
auditor with the duplicates sent to his office from said county, for the same 
year ; and to record in a book kept for that purpose, the delinquent lands,' 
and charge the same with penalties and interest. And the county auditor 
is required, in making out the duplicate for his county, to charge each tract, 
in addition to the tax for the current year, with the tax, interest and pen-
alty of the preceding year, wTiich shall be entered in a separate column, to 
be designated for that purpose on said duplicate. And when lands are 
returned delinquent for two years, the penalty and interest are to be charged 
for each year by the state auditor, who is required to transmit the same to 
the county auditor ; and he is forbidden to enter lands a second time delin-
quent on the duplicate for the current year. On receiving this list of lands 
a second time delinquent, the auditor is required to advertise the same, six 
weeks successively, in a newspaper printed in the county, which advertise-
ment shall state the amount of the tax, interest and penalties due on each 
tract, and the time of sale, <fcc. All sales are to be made by the county 
auditor; and on such sale being made, he is required “ to make a fair 
entry, descriptive thereof, in a book to be provided by him for that 

purpose,” and shall also “record in said book, all the proceedings *- 
relative to the advertising, selling and conveying said delinquent lands ; 
which record shall be good evidence in all courts holden within this state.”

The record offered in evidence is stated to be a “ record of the proceed-
ings relative to the advertising, selling and conveying the lands delinquent 
for tax, for the years 1821, 1822 and 1823, within the county of Brown, and 
state of Ohio ”
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“Be it remembered, that the following lands, as herein set forth, adver-
tised for sale, in the names of the person to each tract annexed, were regu-
larly entered on the duplicates for taxation, by the auditor of Brown county, 
for the year 1821 ; the tax whereon not being paid for said year, the col-
lector of said county returned the same as delinquent therefor ; whereupon 
the said county auditor made out and transmitted to the auditor of state, a 
list of said lands so returned as delinquent; and afterwards, a list of said 
lands, with the amount of taxes, penalty and interest charged thereon, was 
transmitted by the auditor of state to the county auditor of said county ; 
whereupon, a copy thereof was published three weeks in succession in a 
newspaper printed at Georgetown, Brown county, Ohio, in general circula-
tion in said county ; and afterwards, the county auditor, in making out the 
duplicate for said county the succeeding year, to wit, for the year 1822, 
chaiged each tract in addition to the tax for said year 1822, with the tax, 
interest and penalty of the proceeding, and sent the same out a second time 
for collection ; the tax on said land not being paid for the year 1822, they 
wrere a second time returned delinquent for the non-payment of the tax, 
penalty and interest charged thereon ; a list of which was again transmitted 
to the auditor of the state ; that afterwards, the said auditor of the state did 
transmit,” &c. This, together with the advertisement published six months 
before the sale of the land, is the record and only evidence offered to show 
that the legal requisites of the law had been complied with, previous to the 
sale of the land.

The first objection which arises to this paper is, that it is a mere histor-
ical statement of the facts as they occurred, and not a copy from the record. 
The first important step is to show that the land was listed for taxation. 
On this depends the validity of the subsequent proceedings. And how is 
this shown by this record ? It states, that “the land was regularly entered 
on the duplicates for taxation, and sent out for collection fortheyear 1821,” 
&c. Now, this is a mere statement of the fact, and not an exemplification 
of the record. The record of the auditor shows in what manner the land 
was listed for taxation, the amount of tax charged, the description of the 
land required by the law, and the rate at which it was entered. But the 

auditor, in the record before us, has stated that the entry or list*was
J regularly made, without copying the same from his records, which 

copy would enable the court to determine whether the entry for taxation 
had been made legally. Now, this is the foundation of the whole proceed-
ing ; and unless the court will substitute the judgment of the auditor for 
their own, it is impossible for them to say, the land was entered for taxation 
according to law.

Suppose, the auditor had, instead of copying the advertisement on which 
the land was sold, merely stated that the land had been regularly advertised; 
could such a statement have been hJd sufficient? Perhaps, no one ac-
quainted with the legal requisites qn this point, could hesitate in deciding 
that such a statement would be radically defective. That the advertisement 
constituted an essential part of the record, as the court could only judge of 
its sufficiency by inspecting it. It would not do, therefore, for the auditoi 
to withhold from his record and the court, the advertisement, and merely 
say that it wras regular.

Clear as this point is, it is not less so, than the objection above state .
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The listing of the land in conformity to law, is as essential as advertising it 
for sale. But in this record we have no evidence that the land was entered 
according to law, except the mere statement of the fact by the auditor, that 
it was so entered. Is this statement evidence ? The’ law makes the record 
evidence ; but this statement is evidently made out, not by copying from 
the record, but by looking at the record, and giving in a short statement 
what the auditor supposed to be the fact. Suppose, it should be important, 
in any other case, to show that this land had been regularly entered for tax-
ation in the year 1821. Would the certificate of the auditor, in general 
terms, that the land was regularly entered that year, be evidence? Must 
not the record itself be produced, or an exemplification of it; which would 
show how it had been entered ; and enable the court to judge of the regu-
larity of the entry ? That this would be required, seems too clear for argu-
ment ; and yet, in no possible case, could this evidence be so important, as 
in the case under consideration.

If the court are to receive the mere statement of the auditor, that the 
land was regularly entered, which is the first step in the proceeding, and as 
important as any other ; to be consistent, they must receive his mere state-
ment, as proof that the subsequent steps were taken as to the charge of 
penalties, and interests, and delinquencies, and that it was advertised regu-
larly and sold. This would be a short mode of arriving at the result, and 
might add somewhat to the validity of the titles, in disregard, however, of 
the rights of the non-resident land-holder. The law requires the auditor, on 
receiving the list of delinquent lands from the state auditor, to give public 
notice, by advertisement, for three weeks in succession, in some newspaper 
in general circulation in his county, of the amount of taxes charged, &c. 
Now, if this advertisement be not published, the land cannot be returned by 
the auditor a second time as delinquent ; and if not regularly returned 
*as delinquent, twice, it is not liable to be sold. And what evidence * 
is there in the record, that this notice was given. There is none, but L 
the mere statement of the fact that such notice was given three weeks in 
succession, in a newspaper printed in Georgetown. Now, if the statement 
of the auditor be sufficient as to this notice, it must be held equally good 
as to the notice of the sale. This land was transmitted from the auditor of 
the state twice, charged with penalties, to the county auditor, who, by the 
36th section of the act of 1820, was required to publish the same, when 
received, three weeks ; but it seems from his record, that this notice has 
been but once given.

And again, there is no evidence that the penalties were charged, and the 
interest added, but the mere statement of the auditor. What amount 
was charged as penalty, and the amount of interest added, nowhere 
appears.

In the list published in the notice of sale, it does not appear at what rate 
the land was entered for taxation ; and the gross sum of 850 is charged, 
without showing of what items it was composed. In the case of Lafferty's 
Lessee x. Byers, 5 Ohio 458, the plaintiff offered in evidence an exemplified 
c°py of the books of the county auditor, showing the listing for taxation, 
and the advertisement of the sale.

Upon the whole, we think that the court did not err, in rejecting the 
paper certified by the auditor as a record. We think that this record con-
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tained no evidence that the land was regularly listed for taxation ; and that 
it was defective, in not showing that other important requisites of the law 
had been complied with. That it is a mere historical account of the facts 
as they transpired, and not the record evidence of those facts, as they appear 
or should appear on the record. Under the law of 1824, which makes the 
tax deed primd facie evidence, the Ohio courts have not required proof to 
the same extent in support of the deed, as before such law. But the pres-
ent case does not come under this law ; and it is unnecessary to go into its 
construction by the Ohio courts. 5 Ohio 370.

The defendants gave in evidence a duly authorized transcript of the rec-
ord, proceedings and decree of the supreme court of the state of Ohio, of a 
certain case, wherein White’s heirs and J. S. Wills’s heirs, and H. Brush, 
were complainants, and David Buchanan, deceased, in his lifetime, defend-
ant ; and his unknown heirs defendants, after his death, by bill of revivor ; 
wherein the title to the premises in question, and other lands, were decreed 
to complainants. And here the defendants rested their case.

The court were asked to instruct the jury, by the defendant, that it was 
necessary for the plaintiff to prove the calls of his patent for the ground, 
by establishing the different corners, &c. But the court refused to give the 
instruction as requested, and informed the jury, that, by a rule of court, the 
defendants having entered into the consent rule, were bound to admit, at 
# , the trial, that they are in possession *of the premises claimed by

J the lessor of the plaintiff. And there can be no doubt that, under the 
rule, this decision of the court was correct. This was not a dispute about 
boundaries, but of title ; and in such a case, the rule referred to is salutary, 
and supersedes the necessity of proving the possession of the defendant. 
Without this rule, it would have been incumbent on the plaintiff to prove the 
possession ; but this could have been done by any one who had a general 
knowledge of the land in controversy, and who could state that the defend-
ant was in possession.

And the court instructed the jury, that the pendency of the suit against 
Buchanan and his heirs, could in no sense be held constructive notice to Ster-
ling, in receiving the deed from Buchanan, after the commencement of the 
suit, unless the process had been served, or publication made, before such 
deed was executed. There can be no doubt, that this instruction was proper; 
and upon the whole, we affirm the judgment of the circuit court.

This  cause came on to be heard, on the transcript of the record from the 
circuit court of the United States for the district of Ohio, and was argued 

* by counsel: On consideration whereof, it is ordered and adjudged by this 
court, that the judgment of the said circuit court in this cause be and the 
same is hereby affirmed, with costs.
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