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Bank of Alexandria v. Dyer.

From the correspondence which is here stated (and there are other parts 
of Keene’s letters, corroborating that just stated from his letter of the 
17th of May), we are satisfied, that the contract between him and Brown 
was, that Brown agreed to substitute Keene in his place, and to all his right 
to the lot in question, and that Keene was to receive from or through Mr. 
Livingston a conveyance therefor ; that it was not the agreement or under-
standing of the parties, that Brown was to lie under any responsibility what-
ever as to the title ; that Keene had knowledge of the origin and nature of 
Brown’s interest, of the condition of the property, and the title to it ; and 
that he agreed to take that interest, such as it was, and to receive a convey-
ance, not from Brown, but from the executors of Delabigarre, in whom the 
legal title was.

Thus understanding the agreement between the parties, we think that 
Brown acquitted himself of all obligation which it imposed upon him, when, 
on the 22d of August 1807, the very day after the act of sale from Keene, 
Brown wrote to the executors of Delabigarre, the note in the record, re-
questing them to execute to Keene the necessary deeds to convey to him 
the lot in question. It was competent to Keene to have called upon Dela- 
bigarre’s executors for a conveyance of the lot, and in the event of failure 
or refusal, to enforce it by judicial proceedings. If he has, by neglecting 
to do so, suffered loss, he must abide the consequences of his own neg-
ligence ; and has no claim whatever, in law or equity, to throw the loss on 
Brown or his representatives.

The views which we have thus presented being decisive of the case, it 
is unnecessary to examine the other questions, which were so fully discussed 
at the bar. The decree’is reversed, and cause remanded, with directions to 
dismiss the petition.

*This  cause came on to be heard, on the transcript of the record
-* from the circuit court of the United States for the eastern district 

of Louisiana, and was argued by counsel: On consideration whereof, it is 
now here ordered, adjudged and decreed by this .court, that the judg 
ment and decree of the said circuit court be and the same is hereby re-
versed, with costs ; and that this cause be and the same is hereby remanded 
to the said circuit court, with directions to dismiss the petition.

*141] *The Bank  of  Alexa ndri a ., Plaintiff in error, v. Edwa rd  and 
Fra nc is  Dyer , Defendants in error.

Statute of limitations.—Beyond seas.—District of Columbia.
An action was instituted by the Bank of Alexandria,» in the county of Alexandria, against the 

defendants, residents in the county of Washington, in the same district, for money loaned, 
the suit was brought in the county of Washington. The defendants pleaded the statute o 
limitations of Maryland, which prevails in that part of thè district of Columbia, and whic 
limits such actions to three years, from the date of the contract ; the plaintiff replied, that e 
was “ beyond seas claiming the benefit of the exception in the statute in favor of persons 
“ beyond seas. ” . ,

The words “beyond seas,” in the statute of limitations of Maryland, are manifestly borrowe 
from the English statute of limitations of James I., c. 21 ; and it has always been held, t a 
they ought not to be interpreted according to their literal meaning ; but ought to be con 
Btrued as equivalent to the words “ without the jurisdiction of the state.’ According to t
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interpretation, a person residing in another state of the Union was “ beyond seas,” within the 
meaning of the act of assembly ; and therefore, excepted from its operation, until he should 
come within the limits of Maryland. This statute is in force in Washington county, in 
the district of Columbia, and this court will give it the same construction it has received in the 
courts of Maryland.

The county of Alexandria, in the district of Columbia, cannot be regarded as standing in the 
same relation to the county of Washington that the states of this Union stand in relation to 
one another.

The counties of Washington and Alexandria together constitute the territory of Columbia, and 
are united under one territorial government; they have been formed by the acts of congress 
into one separate political community ; and the counties which constitute it resemble different 
counties in the same state; and do not stand towards one another in the relations of distinct 
and separate governments. Residents of the county of Alexandria were not “ beyond seas,” 
in respect to the county of Washington.1

Bank of Alexandria v. Dyer, 5 Cr. C. C. 403, affirmed.

Error  to the Circuit Court of the District of Columbia, and county of 
Washington. On the 26th of October 1835, the plaintiff in error instituted 
a suit in the circuit court of the United States for the county of Washington, 
in the district of Columbia, against the defendants, for the sum of $2500, by 
them, the plaintiffs, before that time, in Alexandria, in the district of Colum-
bia, lent and advanced to the defendants, at their special instance and re-
quest. The defendants pleaded the statute of limitations of the state of 
Maryland, which limits actions of this nature to three years. To this plea, 
the plaintiff replied, that at the time of making of the promise alleged against 
the defendants, they, the said plaintiffs, were in the county of Alexandria, 
in the district of Columbia, beyond the seas ; and so continued until the 
day of the impetration of the original writ in this action. The defend-
ants demurred to this replication, and the circuit court gave judgment for 
the defendants. The plaintiffs prosecuted this writ of error.

*The case was argued by Coxe, for the plaintiffs in error ; and by 
Brent and Jones, for the defendants. L

Coxe said, the defendants rely on the statute of limitations of Maryland, 
which restrains actions of the description of that before the court to three 
years. The plaintiffs pleaded, that they were in the state of Virginia, and 
beyond “seas and therefore, not within the provisions of the statute of 
Maryland.

The laws of Maryland prevail on this side of the river Potomac, and 
govern in all cases arising within that part of the district of Columbia which 
was ceded by the state of Maryland to the United States. The second sec-
tion of the act of the assembly of Maryland, passed in 1815, limits actions 
on simple contract to three years. This limitation is to actions within the 
province, now state, of Maryland. The plaintiff never was in the state of 
Maryland, nor in the county of Washington. Those “beyond seas” are 
excepted from the operation of the statute ; and the question is, whether 
the plaintiffs are within the statute. In Alexandria, on the south side of the 
Potomac, another limitation law prevails. The limitation by that law is five 
years. 1 Rev. Co. of Va. 488. The act of congress of 27th February 1801, 
declares, that the laws of the state to which the ceded territory had belonged, 
shall be the laws in the part of the district ceded by the state. '

1 Suckley v. Slade, 5 Cr. C. C. 617; Davis v. Briggs, 97 U. S. 637.
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The terms “beyond seas,” mean beyond the limits of the state of Mary-
land, and out of the jurisdiction of the courts of the state ; until 1801, 
therefore, the replication of the defendant would have been sufficient. The 
single question in the case is, then, whether the counties in the district of 
Columbia, on both sides of the Potomac river, having been ceded to the 
United States, the county of Washington is now, as to the part of the dis-
trict ceded by Virginia, “ beyond seas.” The parts of the district separated 
by the river have been treated, as to the importation of slaves from the 
county of Alexandria into the county of Washington, as altogether foreign 
to each other. This has been remedied by special enactments ; but such 
enactments were necessary to change these relations. Act of Maryland 1802 ; 
Act of Congress 1812. In other particulars, the tw7o counties have been 
held to be distinct. As to the acknowledgment of deeds, a deed acknowl-
edged according to the provisions of the law of Maryland, cannot be admit-
ted of record in the county of Alexandria ; and the same rule applies to 
deeds acknowledged under the Virginia laws, intended to convey lands in 
the county of Washington. There has been a uniform recognition of the 
principle, that those parts of the district continued to be distinct communi-
ties, by Virginia, Maryland and the United States.

It is now contended, they are the same community, because they are 
under the same government. This is not altogether true. Maryland 
*14.^1 *was n°t a Party to the cession by Virginia, nor was Virginia to the

J cession by Maryland. If the position be maintained, that because 
the states of the Union have the same government, they are the same com-
munity, the exceptions in the statutes of limitations of one state cannot be 
pleaded to actions brought against citizens of the United States. Circuit 
courts of the United States are held by judges of the supreme court in all 
the states. The states are thus to each other, what the county of Wash-
ington is to the county of Alexandria. An attempt will be made to show, 
that under the statute of James, “ beyond seas” did not apply to Scot-
land. That the county of Washington stands in the same relation to the 
county of Alexandria, that Scotland did to England. But the statute of 
Henry VII. made the exception in favor of persons “ beyond the realm,” 
and this was altered by the statute of James, to “beyond seas.” This 
was considered as fixing the interpretation in favor of Scotland, so as to 
prevent the exception being applied. Ireland has always been held 
to be “ beyond seas,” under the exception in the English statute of limita-
tions.

It is denied, that the adoption of the legislation of the states, of which 
the district of Columbia is a part, is to be considered as the legislation of 
congress. The laws existing before cession, continued after the cession was 
made. The people of the ceded territory continued to enjoy the same laws 
which prevailed before. This principle has been settled by the laws of 
nations, and by the decisions of this court.

But if there is any inconvenience in the application of the principles con-
tended for by the plaintiff in error, congress may afford a remedy. Congress 
has interposed in other cases. Real property has been made equally liable 
to debts, in all parts of the district. So the powers of the orphans’ court 
have been made the same throughout the counties of Alexandria and Wash-
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ington. As to the legislation of congress relative to slaves : cited/ Lee v. 
Lee, 8 Pet. 49.

Jones and Brent considered the laws prevailing in the district, as flow-
ing from the same fountain. The sovereignty is the same ; and the law 
stands as if congress had enacted that the limitation of actions of this kind 
should be three years in the county of Washington, and five years in the 
county of Alexandria. Thus considered, there is no ground for the excep-
tion. The whole district is one political body.

How has the question as to the operation of the statutes of limitations 
been settled ? It has been held, that the limitation of actions is a part of 
the lex fori, and does not affect the contract. They leave it to be enforced 
«elsewhere, according to the laws of the place j and only prevent the 
remedy, when the party who claims the application of the law is within its 
provisions. He who claims the advantage of an exception must bring him-
self strictly within it. * Angel on Limitations 218 ; King v. Walker, _ 
1 W. Bl. 286. The courts of the United States have decided, * 
that the states of the Union are, to a certain extent, foreign to each, 
•other. They are so, because of their being separate and distinct govern-
ments ; and it has, therefore, been properly held, that the exception 
in the statutes of limitations, in favor of persons “ beyond seas,” may be 
well applied to citizens of different states. But the counties of the district 
of Columbia are under one government ; are one community ; and as in the 
case of Scotland, under the statute of James, the exception has no applica-
tion. Murray's Lessee v. Baker, 3 Wheat. 541 ; Shelby v. Gay, 11 Ibid. 
361 ; 1 Johns. Cas. 8 ; 2 McCord 231 ; 1 Har. & Johns. 352.

Catr on , Justice, inquired, if the Bank of Alexandria was not incorpo-
rated by congress. This would make it a corporation of the district. Mr. 
Brent said, it was so incorporated.

The inconveniences attending the construction of the statute of limita-
tions, contended for by the counsel for the plaintiff in error, would be very 
great; and the court would consider arguments ab inconvenienti in such a 
case, as of great force. If, by a broad construction of the statute, they can 
avoid the inconvenience, they will do so.

As to the general question, it is contended, that the act of congress 
authorizing the exclusive legislation of congress over the district of Colum-
bia, looked to the establishment of a single government. This was the 
object and purpose of the United States, as are shown by acts of congress, 
and the acts of cession. The question of the identity of the whole district 
was discussed in the case of Hepburn v. Ellzey, 2 Crunch 445. It was 
there decided, that the district was a state, but not a state of the Union, 
within the constitution and the laws of congress. It was held to be a gen-
eral body politic ; but only not constitutionally a state. The case of Scot-
land is a strong illustration of the principle contended for by the defendants. 
Scotland was a separate kingdom ; but it was not held to be beyond sea, as 
to England.

The court are asked to give a sensible and practical interpretation of the 
act of limitations. They have done this in relation to limitation laws of 
states, and the same should be done in this case ; all that is required is.
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that the person who claims the benefit of the exception shall have been out 
of the State. Is a strained construction of the statute, to affect the obvious 
interpretation of it ?

There has been legislation by congress on one point which presents a 
strong illustration of the principle claimed by the defendants. The act 
establishing a circuit court in the district of Columbia, gives jurisdiction in 
cases between citizens of the district. This was held to limit the jurisdic-
tion to persons found within, or resident in, the district; to be personally 
resident within one of the counties of the district. This shows, that by 

adopting a different *code for each side of the Potomac, they did not
J intend to make the courts separate. Always, when congress intends 

to provide for anything like original legislation, they make the provisions 
of the laws applicable to the district generally ; they provide for jurisdic-
tion of the circuit court over the whole district.

Taney , Ch. J., delivered the opinion of the court.—This case arises 
upon an action of assumpsit^ brought by the plaintiffs in error, against the 
defendants, in the circuit court of the United States, for Washington county,, 
in the district of Columbia. The declaration contains the usual money 
counts, to which the defendants pleaded the statute of limitations. The 
plaintiffs replied, that they ought not to be precluded from having their 
action, because at the time of making the promise, they (the plaintiffs) 
“ were in the county of Alexandria, in the district of Columbia, beyond the 
seas and so in the county of Alexandria, beyond the seas, remained, until 
the bringing of this action. To this replication, the defendants demurred. 
The plaintiffs joined in demurrer ; and the circuit court gave judgment for 
the defendants.

The question presented by these pleadings, is the construction of that 
clause in the Maryland act of limitations, which exempts from the opera-
tion of the act all persons who are “ beyond the seas,” at the time cause of 
action accrues, and continues the exemption until they shall return. The 
words, “beyond the seas,” in this law, are manifestly borrowed from the 
English statute of limitation of James I., c. 21 ; and it has always been 
held, that they ought not to be interpreted according to their literal meaning, 
but ought to be construed as equivalent to the words, “ without the juris-
diction of the state.” According to this interpretation, a person residing in 
any other state of the Union, was “ beyond the seas,” within the meaning 
of this act of assembly ; and therefore, excepted from its operation until he 
should come within the limits of Maryland.

This statute is in force in Washington county, in this district, where the 
present action was brought; having been adopted for that county by 
the act of congress of February 27th, 1801, together with the other laws of 
Maryland, as they then existed. And having been thus adopted, the court 
will, of course, give to it the construction which it has uniformly received 
in the courts of Maryland. But the county of Alexandria, in this district, 
cannot be regarded as standing in the same relation to the county of Wash-
ington, that the states of this Union stand in relation to one another. When 
this act of limitation was passed (1715, ch. 23), no doubt a person in Alex-
andria was “ beyond the seas,” in relation to Maryland, in the sense in which 
these words are used in the law in question. But it is equally certain, that if
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the county of Alexandria, had afterwards been ceded to Maryland, and been 
incorporated with it, as a part of the same political body, the inhabitants of 
that county *would no longer have been within the saving of this 
proviso ; and the act of limitations would have operated directly upon 
them. The same principles must apply, when the county of Alexandria has 
become united with a portion of Maryland, in which this act of limitation 
is in force, and forms with such portion one political community, united 
under one government. Such is now the condition of the counties of Wash-
ington and Alexandria, which together constitute the territory of Columbia, 
and are united under one territorial government. They have been formed 
by the acts of congress into one separate political community ; and the two 
counties which compose it resemble different counties in the same state, 
and do not stand towards one another in the relation of distinct and separate 
governments. The plaintiffs, therefore, were not “ beyond the seas,” in 
respect to the county of Washington ; and the judgment of the circuit court 
must be affirmed.

This  cause came on to be heard, on the transcript of the record from the 
circuit court of the United States for the district of Columbia, holden in and 
for the county of Washington, and was argued by counsel : On considera-
tion whereof, it is now here ordered and adjudged by this court, that the 
judgment of the said circuit court in this cause be and the same is hereby 
affirmed, with costs.

*The Lessee of Ambro se  Walde n , Plaintiff in error, v. Joh n [*147 
Crai g ’s  Heirs, and others, Defendants in error.

Scire facias to revive judgment in ejectment.—Enlargement of term by 
amendment.—Demurrer.—Parties.

In a scire facias to revive a judgment in ejectment, where it is stated, that the term recovered is 
yet unexpired, this is sufficient; it is not required, that the term as laid in the declaration, and 
that facts showing its continuance, should be stated.

When the court have given leave, on motion, to extend the term in a demise, and the amend-
ment is specific, it is not necessary to interline it in the declaration ; if leave to amend the 
declaration had been given generally, and the amendments had not been interlined, it would be 
different.

In Kentucky, there is no law which limits a revival of judgments ; and at law, lapse of time can 
only operate by way of evidence. From lapse of time, and favorable circumstances, the exist-
ence of a deed may be presumed, or that an obligation has been discharged ; but this pre-
sumption always arises under pleadings, which would render the facts presumed proper 
evidence. A demurrer to a scire facias raises only questions of law, on the facts stated in the 
writ of scire facias ; no evidence is heard by the court, on the demurrer ; and consequently, 
there is no presumption against the judgment on which the writ issued, from lapse of time.

ine marshal, on his return to a scire facias to revive a judgment in ejectment, stated, that two 
of the defendants were dead. This return does not become matter of record, like the fact 
of service of the writ, stated in the return ; and cannot be taken advantage of by demurrer. 
A plea in abatement is the proper method of taking advantage of the decease of those of 
the defendants who are deceased; on this plea, the plaintiff can take issue, and have the facts 
ascertained by a jury.

To a scire facias to revive a judgment in ejectment, it is not necessary to make the executors 
or administrators of deceased defendants parties ; the subject-matter in dispute being land, 
oyer which they have no control. The law is well settled, that where a defendant in ejectment 

^ies, the judgment must be revived against both his heirs and the terre-tenants.
twice of process or notice is necessary to enable a court to exercise jurisdiction in a case ; and
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