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SUPREME COURT OF THE UNITED STATES.
ALLOTMENT OF JUSTICES.

It is ordered that the following allotment be made of
the Chief Justice and Associate Justices of this Court
among the circuits, pursuant to Title 28, United States
Code, Section 42, and that such allotment be entered of
record, viz.:

For the District of Columbia Circuit, EARL WARREN,
Chief Justice,

For the First Circuit, ABE Forrtas, Associate Justice.

For the Second Circuit, JouN M. HARLAN, Associate
Justice.

For the Third Circuit, WiLLiam J. BRENNAN, JRr.,
Associate Justice.

For the Fourth Circuit, EARL WARREN, Chief Justice.

For the Fifth Circuit, Huco L. BLACEK, Associate Justice.

For the Sixth Circuit, PorTER STEWART, Associate
Justice.

For the Seventh Circuit, Tom C. CLARK, Associate
Justice.

For the Eighth Circuit, Byron R. WHITE, Associate
Justice.

For the Ninth Circuit, WiLLiam O. DouagLas, Associate
Justice.

For the Tenth Circuit, Byron R. WHITE, Associate
Justice.

October 11, 1965.

(For next previous allotment, see 371 U. S, p. v.)
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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES

AT

OCTOBER TERM, 1966.

IN RE GAULT Er AL.

APPEAL FROM THE SUPREME COURT OF ARIZONA.
No. 116. Argued December 6, 1966.—Decided May 15, 1967.

Appellants’ 15-year-old son, Gerald Gault, was taken into custody
as the result of a complaint that he had made lewd telephone
calls. After hearings before a juvenile court judge, Gerald was
ordered committed to the State Industrial School as a juvenile
delinquent until he should reach majority. Appellants brought
a habeas corpus action in the state courts to challenge the con-
stitutionality of the Arizona Juvenile Code and the procedure
actually used in Gerald’s case, on the ground of denial of various
procedural due process rights. The State Supreme Court affirmed
dismissal of the writ. Agreeing that the constitutional guarantee
of due process applies to proceedings in which juveniles are charged
as delinquents, the court held that the Arizona Juvenile Code
impliedly includes the requirements of due process in delinquency
proceedings, and that such due process requirements were not
offended by the procedure leading to Gerald’s commitment. Held:

1. Kent v. United States, 383 U. S. 541, 562 (1966), held
“that the [waiver] hearing must measure up to the essentials
of due process and fair treatment.” This view is reiterated, here
in connection with a juvenile court adjudication of “delinquency,”
as a requirement which is part of the Due Process Clause of the
Fourteenth Amendment of our Constitution. The holding in
this case relates only to the adjudicatory stage of the juvenile
process, where commitment to a state institution may follow.
When proceedings may result in incarceration in an institution of
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confinement, “it would be extraordinary if our Constitution did
not require the procedural regularity and exercise of care implied
in the phrase ‘due process.”” Pp. 12-31.

2. Due process requires, in such proceedings, that adequate
written notice be afforded the child and his parents or guardian.
Such notice must inform them “of the specific issues that they
must meet” and must be given “at the earliest practicable time,
and in any event sufficiently in advance of the hearing to permit
preparation.” Notice here was neither timely nor adequately
specific, nor was there waiver of the right to constitutionally
adequate notice. Pp. 31-34.

3. In such proceedings the child and his parents must be
advised of their right to be represented by counsel and, if they
are unable to afford counsel, that counsel will be appointed to
represent the child. Mrs. Gault’s statement at the habeas corpus
hearing that she had known she could employ counsel, is not “an
‘intentional relinquishment or abandonment’ of a fully known
right.” Pp. 34-42.

4. The -constitutional privilege against self-incrimination is
applicable in such proceedings: “an admission by the juvenile may
[not] be used against him in the absence of clear and unequivocal
evidence that the admission was made with knowledge that he was
not obliged to speak and would not be penalized for remaining
silent.” “[T]he availability of the privilege does not turn upon
the type of proceeding in which its protection is invoked, but
upon the nature of the statement or admission and the exposure
which it invites. . . . [J]uvenile proceedings to determine
‘delinquency,” which may lead to commitment to a state institution,
must be regarded as ‘criminal’ for purposes of the privilege against
self-incrimination.”  Furthermore, experience has shown that
“admissions and confessions by juveniles require special caution”
as to their reliability and voluntariness, and “[i]t would indeed
be surprising if the privilege against self-incrimination were avail-
able to hardened criminals but not to children.” “[S]pecial
problems may arise with respect to waiver of the privilege by or
on behalf of children, and . . . there may well be some differences
in technique—but not in principle—depending upon the age of the
child and the presence and competence of parents. . .. If counsel
was not present for some permissible reason when an admission
was obtained, the greatest care must be taken to assure that the
admission was voluntary. . . .” Gerald’s admissions did not
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measure up to these standards, and could not properly be used
as a basis for the judgment against him. Pp. 44-56.

5. Absent a valid confession, a juvenile in such proceedings
must be afforded the rights of confrontation and sworn testimony
of witnesses available for cross-examination. Pp. 56-57.

6. Other questions raised by appellants, including the absence
of provision for appellate review of a delinquency adjudication,
and a transeript of the proceedings, are not ruled upon. Pp.
57-58.

99 Ariz. 181, 407 P, 2d 760, reversed and remanded.

Norman Dorsen argued the cause for appellants. With
him on the brief were Melvin L. Wulf, Amelia D. Lewis
and Daniel A. Rezneck.

Frank A. Parks, Assistant Attorney General of Arizona,
argued the cause for appellee, pro hac vice, by special
leave of Court. With him on the brief was Darrell F.
Smith, Attorney General.

Merritt W. Green argued the cause for the Ohio Asso-
ciation of Juvenile Court Judges, as amicus ¢uriae, urging
affirmance. With him on the brief was Leo G. Chimo.

The Kansas Association of Probate and Juvenile Judges
joined the appellee’s brief and the brief of the Ohio Asso-
ciation of Juvenile Court Judges.

Briefs of amici curiae, urging reversal, were filed by
L. Michael Getty, James J. Doherty and Marshall J.
Hartman for the National Legal Aid and Defender Asso-
ciation, and by Edward Q. Carr, Jr., and Nanette Dem-
bitz for the Legal Aid Society and Citizens’ Committee
for Children of New York, Ine.

Nicholas N. Kittrie filed a brief for the American
Parents Committee, as amicus curiae.

MRg. Justice Forras delivered the opinion of the Court.

This is an appeal under 28 U. 8. C. § 1257 (2) from a
judgment of the Supreme Court of Arizona affirming the




4 OCTOBER TERM, 1966.
Opinion of the Court. 387 U.S.

dismissal of a petition for a writ of habeas corpus. 99
Ariz. 181, 407 P. 2d 760 (1965). The petition sought the
release of Gerald Francis Gault, appellants’ 15-year-old
son, who had been committed as a juvenile delinquent to
the State Industrial School by the Juvenile Court of Gila
County, Arizona. The Supreme Court of Arizona affirmed
dismissal of the writ against various arguments which
included an attack upon the constitutionality of the Ari-
zona Juvenile Code because of its alleged denial of pro-
cedural due process rights to juveniles charged with
being “delinquents.” The court agreed that the con-
stitutional guarantee of due process of law is applicable
in such proceedings. It held that Arizona’s Juvenile
Code is to be read as “impliedly” implementing the
“due process concept.” It then proceeded to identify
and describe “the particular elements which constitute
due process in a juvenile hearing.” It concluded that
the proceedings ending in commitment of Gerald Gault
did not offend those requirements. We do not agree, and
we reverse. We begin with a statement of the facts.

I.

On Monday, June 8, 1964, at about 10 a. m., Gerald
Francis Gault and a friend, Ronald Lewis, were taken into
custody by the Sheriff of Gila County. Gerald was then
still subject to a six months’ probation order which had
been entered on February 25, 1964, as a result of his hav-
ing been in the company of another boy who had stolen
a wallet from a lady’s purse. The police action on June 8
was taken as the result of a verbal complaint by a neigh-
bor of the boys, Mrs. Cook, about a telephone call made
to her in which the caller or callers made lewd or indecent
remarks. It will suffice for purposes of this opinion to
say that the remarks or questions put to her were of the
irritatingly offensive, adolescent, sex variety.
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At the time Gerald was picked up, his mother and father
were both at work. No notice that Gerald was being
taken into custody was left at the home. No other steps
were taken to advise them that their son had, in effect,
been arrested. Gerald was taken to the Children’s De-
tention Home. When his mother arrived home at about
6 o’clock, Gerald was not there. Gerald’s older brother
was sent to look for him at the trailer home of the Lewis
family. He apparently learned then that Gerald was in
custody. He so informed his mother. The two of them
went to the Detention Home. The deputy probation
officer, Flagg, who was also superintendent of the Deten-
tion Home, told Mrs. Gault “why Jerry was there” and
said that a hearing would be held in Juvenile Court at
3 o’clock the following day, June 9.

Officer Flagg filed a petition with the court on the
hearing day, June 9, 1964. It was not served on the
Gaults. Indeed, none of them saw this petition until
the habeas corpus hearing on August 17, 1964. The
petition was entirely formal. It made no reference to
any factual basis for the judicial action which it ini-
tiated. It recited only that “said minor is under the age
of eighteen years, and is in need of the protection of this
Honorable Court; [and that] said minor is a delinquent
minor.” It prayed for a hearing and an order regarding
“thq care and custody of said minor.” Officer Flagg
executed a formal affidavit in support of the petition.

On June 9, Gerald, his mother, his older brother, and
Probation Officers Flagg and Henderson appeared before
the Juvenile Judge in chambers. Gerald’s father was not
there. He was at work out of the city. Mrs. Cook, the
complainant, was not there. No one was sworn at this
hearing. No transcript or recording was made. No
memorandum or record of the substance of the proceed-
ings was prepared. Our information about the proceed-

262-921 O - 68 - 4
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ings and the subsequent hearing on June 15, derives
entirely from the testimony of the Juvenile Court Judge,
Mr. and Mrs. Gault and Officer Flagg at the habeas cor-
pus proceeding conducted two months later. From this,
it appears that at the June 9 hearing Gerald was ques-
tioned by the judge about the telephone call. There was
conflict as to what he said. His mother recalled that
Gerald said he only dialed Mrs. Cook’s number and
handed the telephone to his friend, Ronald. Officer Flagg
recalled that Gerald had admitted making the lewd re-
marks. Judge McGhee testified that Gerald “admitted
making one of these [lewd] statements.” At the conelu-
sion of the hearing, the judge said he would “think about
it.” Gerald was taken back to the Detention Home. He
was not sent to his own home with his parents. On
June 11 or 12, after having been detained since June 8,
Gerald was released and driven home.? There is no
explanation in the record as to why he was kept in the
Detention Home or why he was released. At 5 p. m. on
the day of Gerald’s release, Mrs. Gault received a note
signed by Officer Flagg. It was on plain paper, not letter-
head. Its entire text was as follows:

“Mrs. Gault:

“Judge McGHEE has set Monday June 15, 1964
at 11:00 A. M. as the date and time for further
Hearings on Gerald’s delinquency

“/s/Flagg”

* Under Arizona law, juvenile hearings are conducted by a judge
of the Superior Court, designated by his colleagues on the Superior
Court to serve as Juvenile Court Judge. Arizona Const., Art. 6, § 15;
Arizona Revised Statutes (hereinafter ARS) §§ 8-201, 8-202.

2 There is a conflict between the recollection of Mrs. Gault and
that of Officer Flagg. Mrs. Gault testified that Gerald was released
on Friday, June 12, Officer Flagg that it had been on Thursday,
June 11. This was from memory; he had no record, and the note
hereafter referred to was undated.
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At the appointed time on Monday, June 15, Gerald,
his father and mother, Ronald Lewis and his father, and
Officers Flagg and Henderson were present before Judge
McGhee. Witnesses at the habeas corpus proceeding
differed in their recollections of Gerald’s testimony at the
June 15 hearing. Mr. and Mrs. Gault recalled that
Gerald again testified that he had only dialed the num-
ber and that the other boy had made the remarks.
Officer Flagg agreed that at this hearing Gerald did not
admit ‘making the lewd remarks.* But Judge McGhee
recalled that “there was some admission again of some
of the lewd statements. He—he didn’t admit any of
the more serious lewd statements.”* Again, the com-
plainant, Mrs. Cook, was not present. Mrs. Gault asked
that Mrs. Cook be present “so she could see which boy
that done the talking, the dirty talking over the phone.”
The Juvenile Judge said “she didn’t have to be present
at that hearing.” The judge did not speak to Mrs.
Cook or communicate with her at any time. Probation
Officer Flagg had talked to her once—over the telephone
on June 9.

At this June 15 hearing a “referral report” made by
the probation officers was filed with the court, although
not disclosed to Gerald or his parents. This listed the
charge as “Lewd Phone Calls.”” At the conclusion of
the hearing, the judge committed Gerald as a juvenile
delinquent to the State Industrial School “for the period
of his minority [that is, until 21], unless sooner dis-

3 Officer Flagg also testified that Gerald had not, when questioned
at the Detention Home, admitted having made any of the lewd
statements, but that each boy had sought to put the blame on the
other. There was conflicting testimony as to whether Ronald had
accused Gerald of making the lewd statements during the June 15
hearing.

¢ Judge McGhee also testified that Gerald had not denied “certain
statements” made to him at the hearing by Officer Henderson.
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charged by due process of law.” An order to that effect
was entered. It recites that “after a full hearing and
due deliberation the Court finds that said minor is a
delinquent child, and that said minor is of the age of
15 years.”

No appeal is permitted by Arizona law in juvenile
cases. On August 3, 1964, a petition for a writ of habeas
corpus was filed with the Supreme Court of Arizona and
referred by it to the Superior Court for hearing.

At the habeas corpus hearing on August 17, Judge
McGhee was vigorously cross-examined as to the basis
for his actions. He testified that he had taken into
account the fact that Gerald was on probation. He was
asked ‘“under what section of . . . the code you found
the boy delinquent?”’

His answer is set forth in the margin.® In substance,
he concluded that Gerald came within ARS § 8-201-6 (a),
which specifies that a “delinquent child” includes one
“who has violated a law of the state or an ordinance or
regulation of a political subdivision thereof.” The law
which Gerald was found to have violated is ARS § 13—
377. This section of the Arizona Criminal Code pro-
vides that a person who “in the presence or hearing
of any woman or child . . . uses vulgar, abusive or ob-
scene language, is guilty of a misdemeanor. . . .” The
penalty specified in the Criminal Code, which would

5¢“Q. All right. Now, Judge, would you tell me under what section
of the law or tell me under what section of—of the code you found
the boy delinquent?

“A. Well, there is a—1I think it amounts to disturbing the peace.
I can’t give you the section, but I can tell you the law, that when
one person uses lewd language in the presence of another person,
that it can amount to—and I consider that when a person makes
it over the phone, that it is considered in the presence, I might be
wrong, that is one section. The other section upon which I con-
sider the boy delinquent is Section 8-201, Subsection (d), habitually
involved in immoral matters.”
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apply to an adult, is $5 to $50, or imprisonment for not
more than two months. The judge also testified that
he acted under ARS § 8-201-6 (d) which includes in the
definition of a “delinquent child” one who, as the judge
phrased it, is “habitually involved in immoral matters.” ¢

Asked about the basis for his conclusion that Gerald
was “habitually involved in immoral matters,” the judge
testified, somewhat vaguely, that two years earlier, on
July 2, 1962, a “referral” was made concerning Gerald,
“where the boy had stolen a baseball glove from another
boy and lied to the Police Department about it.” The
judge said there was “no hearing,” and “no accusation”
relating to this incident, “because of lack of material
foundation.” But it seems to have remained in his mind
as a relevant factor. The judge also testified that Gerald
had admitted making other nuisance phone calls in the
past which, as the judge recalled the boy’s testimony,
were “silly calls, or funny calls, or something like that.”

The Superior Court dismissed the writ, and appellants
sought review in the Arizona Supreme Court. That court
stated that it considered appellants’ assignments of error
as urging (1) that the Juvenile Code, ARS § 8201 to
§ 8-239, is unconstitutional because it does not require
that parents and children be apprised of the specific
charges, does not require proper notice of a hearing, and
does not provide for an appeal; and (2) that the proceed-

5 ARS § 8-201-6, the section of the Arizona Juvenile Code which
defines a delinquent child, reads:

“ ‘Delinquent child’ includes:

“(a) A child who has violated a law of the state or an ordinance
or regulation of a political subdivision thereof.

“(b) A child who, by reason of being incorrigible, wayward or
habitually disobedient, is uncontrolled by his parent, guardian or
custodian,

“(c) A child who is habitually truant from school or home.

“(d) A child who habitually so deports himself as to injure or
endanger the morals or health of himself or others.”
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ings and order relating to Gerald constituted a denial of
due process of law because of the absence of adequate no-
tice of the charge and the hearing; failure to notify appel-
lants of certain constitutional rights including the rights
to counsel and to confrontation, and the privilege against
self-incrimination; the use of unsworn hearsay testi-
mony; and the failure to make a record of the proceed-
ings. Appellants further asserted that it was error for
the Juvenile Court to remove Gerald from the custody
of his parents without a showing and finding of their
unsuitability, and alleged a miscellany of other errors
under state law.

The Supreme Court handed down an elaborate and
wide-ranging opinion affirming dismissal of the writ and
stating the court’s conclusions as to the issues raised by
appellants and other aspects of the juvenile process.
In their jurisdictional statement and brief in this Court,
appellants do not urge upon us all of the points passed
upon by the Supreme Court of Arizona. They urge
that we hold the Juvenile Code of Arizona invalid on
its face or as applied in this case because, contrary to
the Due Process Clause of the Fourteenth Amendment,
the juvenile is taken from the custody of his parents
and committed to a state institution pursuant to pro-
ceedings in which the Juvenile Court has virtually un-
limited discretion, and in which the following basic rights
are denied:

Notice of the charges;

Right to counsel;

Right to confrontation and cross-examination;
Privilege against self-incrimination;

Right to a transcript of the proceedings; and
Right to appellate review.

SOl wWwN =

We shall not consider other issues which were passed
upon by the Supreme Court of Arizona. We emphasize
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that we indicate no opinion as to whether the decision
of that court with respect to such other issues does or
does not conflict with requirements of the Federal
Constitution.”

” For example, the laws of Arizona allow arrest for a misdemeanor
only if a warrant is obtained or if it is committed in the presence
of the officer. ARS §13-1403. The Supreme Court of Arizona
held that this is inapplicable in the case of juveniles. See ARS
§ 8221 which relates specifically to juveniles. But compare Two
Brothers and a Case of Liquor, Juv. Ct. D. C., Nos. 66-2652-J, 66—
2653-J, December 28, 1966 (opinion of Judge Ketcham); Standards
for Juvenile and Family Courts, Children’s Bureau Pub. No. 437-
1966, p. 47 (hereinafter cited as Standards); New York Family
Court Act § 721 (1963) (hereinafter cited as N. Y. Family Court
Act).

The court also held that the judge may consider hearsay if it is
“of a kind on which reasonable men are accustomed to rely in serious
affairs.” But compare Note, Juvenile Delinquents: The Police,
State Courts, and Individualized Justice, 79 Harv. L. Rev. 775, 794-
795 (1966) (hereinafter cited as Harvard Law Review Note):

“The informality of juvenile court hearings frequently leads to
the admission of hearsay and unsworn testimony. It is said that
‘close adherence to the strict rules of evidence might prevent the
court from obtaining important facts as to the child’s character and
condition which could only be to the child’s detriment.” The
assumption is that the judge will give normally inadmissible evi-
dence only its proper weight. It is also declared in support of
these evidentiary practices that the juvenile court is not a criminal
court, that the importance of the hearsay rule has been overesti-
mated, and that allowing an attorney to make ‘technical objections’
would disrupt the desired informality of the proceedings. But to
the extent that the rules of evidence are not merely technical or
historical, but like the hearsay rule have a sound basis in human
experience, they should not be rejected in any judicial inquiry.
Juvenile court judges in Los Angeles, Tucson, and Wisconsin Rapids,
Wisconsin report that they are satisfied with the operation of their
courts despite application of unrelaxed rules of evidence.” (Foot-
notes omitted.)

It ruled that the correct burden of proof is that “the juvenile
judge must be persuaded by clear and convincing evidence that the
infant has committed the alleged delinquent act.” Compare the
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1I1.

The Supreme Court of Arizona held that due process
of law is requisite to the constitutional validity of pro-
ceedings in which a court reaches the conclusion that a
juvenile has been at fault, has engaged in conduct pro-
hibited by law, or has otherwise misbehaved with the
consequence that he is committed to an institution in
which his freedom is curtailed. This conclusion is in
accord with the decisions of a number of courts under
both federal and state constitutions.®

This Court has not heretofore decided the precise
question. In Kent v. United States, 383 U. S. 541 (1966),
we considered the requirements for a valid waiver of the
“exclusive” jurisdiction of the Juvenile Court of the
District of Columbia so that a juvenile could be tried in
the adult criminal court of the District. Although our
decision turned upon the language of the statute, we
emphasized the necessity that “the basic requirements
of due process and fairness” be satisfied in such pro-
ceedings.® Haley v. Ohio, 332 U. S. 596 (1948), involved
the admissibility, in a state criminal court of general
jurisdiction, of a confession by a 15-year-old boy. The
Court held that the Fourteenth Amendment applied to

“preponderance of the evidence” test, N. Y. Family Court Act § 744
(where maximum commitment is three years, §§753, 758). Cf.
Harvard Law Review Note, p. 795.

8See, €. g., In the Matters of Gregory W. and Gerald S., 19 N. Y.
2d 55, 224 N. E. 2d 102 (1966); In the Interests of Carlo and
Stasilowicz, 48 N. J. 224, 225 A. 2d 110 (1966) ; People v. Dotson, 46
Cal. 2d 891, 299 P. 2d 875 (1956); Pee v. United States, 107 U. S.
App. D. C. 47, 274 F. 2d 556 (1959); Wissenburg v. Bradley, 209
Towa 813, 229 N. W. 205 (1930); Bryant v. Brown, 151 Miss. 398,
118 So. 184 (1928); Dendy v. Wilson, 142 Tex. 460, 179 S. W. 2d
269 (1944); Application of Johnson, 178 F. Supp. 155 (D. C. N. J.
1957).

9383 U. S, at 553.
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prohibit the use of the coerced confession. MR. JUSTICE
Doucras said, “Neither man nor child can be allowed
to stand condemned by methods which flout constitu-
tional requirements of due process of law.” ** To the same
effect is Gallegos v. Colorado, 370 U. S. 49 (1962).
Accordingly, while these cases relate only to restricted
aspects of the subject, they unmistakably indicate that,
whatever may be their precise impact, neither the Four-
teenth Amendment nor the Bill of Rights is for adults
alone.

We do not in this opinion consider the impact of
these constitutional provisions upon the totality of the
relationship of the juvenile and the state. We do not
even consider the entire process relating to juvenile
“delinquents.” For example, we are not here concerned
with the procedures or constitutional rights applicable
to the pre-judicial stages of the juvenile process, nor do
we direct our attention to the post-adjudicative or dis-
positional process. See note 48, infra. We consider
only the problems presented to us by this case. These
relate to the proceedings by which a determination is
made as to whether a juvenile is a “delinquent” as a
result of alleged misconduct on his part, with the con-
sequence that he may be committed to a state institution.
As to these proceedings, there appears to be little cur-
rent dissent from the proposition that the Due Process
Clause has a role to play.’* The problem is to ascertain

10332 U. S, at 601 (opinion for four Justices).

11 See Report by the President’s Commission on Law Enforcement
and Administration of Justice, “The Challenge of Crime in a Free
Society” (1967) (hereinafter cited as Nat’l Crime Comm’n Report),
pp. 81, 85-86; Standards, p. 71; Gardner, The Kent Case and the
Juvenile Court: A Challenge to Lawyers, 52 A. B. A. J. 923 (1966) ;
Paulsen, Fairness to the Juvenile Offender, 41 Minn. L. Rev. 547
(1957) ; Ketcham, The Legal Renaissance in the Juvenile Court,
60 Nw. U. L. Rev. 585 (1965); Allen, The Borderland of Criminal
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the precise impact of the due process requirement upon
such proceedings.

From the inception of the juvenile court system, wide
differences have been tolerated-—indeed insisted upon—
between the procedural rights accorded to adults and
those of juveniles. In practically all jurisdictions, there
are rights granted to adults which are withheld from
juveniles. In addition to the specific problems involved
in the present case, for example, it has been held that
the juvenile is not entitled to bail, to indictment by
grand jury, to a public trial or to trial by jury.’? It is
frequent practice that rules governing the arrest and
interrogation of adults by the police are not observed
in the case of juveniles.’

The history and theory underlying this development
are well-known, but a recapitulation is necessary for pur-
poses of this opinion. The Juvenile Court movement
began in this country at the end of the last century.
From the juvenile court statute adopted in Illinois in
1899, the system has spread to every State in the Union,
the District of Columbia, and Puerto Rico.'* The con-

Justice (1964), pp. 19-23; Harvard Law Review Note, p. 791;
Note, Rights and Rehabilitation in the Juvenile Courts, 67 Col. L.
Rev. 281 (1967); Comment, Criminal Offenders in the Juvenile
Court: More Brickbats and Another Proposal, 114 U. Pa. L. Rev.
1171 (1966).

2 See Kent v. United States, 383 U. 8. 541, 555 and n. 22 (1966).

13 See n. 7, supra.

¢ See National Council of Juvenile Court Judges, Directory and
Manual (1964), p. 1. The number of Juvenile Judges as of 1964
is listed as 2,987, of whom 213 are full-time Juvenile Court Judges.
Id., at 305. The Nat’l Crime Comm’n Report indicates that half of
these judges have no undergraduate degree, a fifth have no college
education at all, a fifth are not members of the bar, and three-
quarters devote less than one-quarter of their time to juvenile mat-
ters. See also McCune, Profile of the Nation’s Juvenile Court Judges
(monograph, George Washington University, Center for the Behav-
loral Sciences, 1965), which is a detailed statistical study of Juvenile
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stitutionality of Juvenile Court laws has been sustained
in over 40 jurisdictions against a variety of attacks.”
The early reformers were appalled by adult procedures
and penalties, and by the fact that children could be
given long prison sentences and mixed in jails with
hardened criminals. They were profoundly convinced
that society’s duty to the child could not be confined
by the concept of justice alone. They believed that
society’s role was not to ascertain whether the child was
“guilty” or “innocent,” but “What is he, how has he
become what he is, and what had best be done in his in-
terest and in the interest of the state to save him from
a downward career.” ** The child—essentially good, as
they saw it—was to be made “to feel that he is the
object of [the state’s] care and solicitude,” *" not that he
was under arrest or on trial. The rules of criminal pro-
cedure were therefore altogether inapplicable. The ap-
parent rigidities, technicalities, and harshness which they
observed in both substantive and procedural criminal
law were therefore to be discarded. The idea of crime
and punishment was to be abandoned. The child was

Court Judges, and indicates additionally that about a quarter of
these judges have no law school training at all. About one-third of
all judges have no probation and social work staff available to them;
between eighty and ninety percent have no available psychologist
or psychiatrist. Ibid. It has been observed that while “good
will, compassion, and similar virtues are . . . admirably prevalent
throughout the system . . . expertise, the keystone of the whole
venture, is lacking.” Harvard Law Review Note, p. 809. In
1965, over 697,000 delinquency cases (excluding traffic) were dis-
posed of in these courts, involving some 601,000 children, or 29, of
all children between 10 and 17. Juvenile Court Statistics—1965,
Children’s Bureau Statistical Series No. 85 (1966), p. 2.

15 See Paulsen, Kent v. United States: The Constitutional Context
of Juvenile Cases, 1966 Sup. Ct. Review 167, 174.

16 Julian Mack, The Juvenile Court, 23 Harv. L. Rev. 104, 119-
120 (1909).

17]d., at 120.
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to be “treated” and “rehabilitated” and the procedures,
from apprehension through institutionalization, were to
be “clinical” rather than punitive.

These results were to be achieved, without coming to
conceptual and constitutional grief, by insisting that
the proceedings were not adversary, but that the state
was proceeding as parens patriae.'® The Latin phrase
proved to be a great help to those who sought to rational-
ize the exclusion of juveniles from the constitutional
scheme; but its meaning is murky and its historic creden-
tials are of dubious relevance. The phrase was taken
from chancery practice, where, however, it was used to
describe the power of the state to act in loco parentis
for the purpose of protecting the property interests and
the person of the child.® But there is no trace of the
doctrine in the history of criminal jurisprudence. At
common law, children under seven were considered in-
capable of possessing eriminal intent. Beyond that age,
they were subjected to arrest, trial, and in theory to
punishment like adult offenders.?® In these old days,

18 Id., at 109; Paulsen, op. cit. supra, n. 15, at 173-174. There
seems to have been little early constitutional objection to the special
procedures of juvenile courts. But see Waite, How Far Can Court
Procedure Be Socialized Without Impairing Individual Rights, 12
J. Crim. L. & Criminology 339, 340 (1922): “The court which
must direct its procedure even apparently to do something to a
child because of what he has done, is parted from the court which is
avowedly concerned only with doing something for a child because
of what he is and needs, by a gulf too wide to be bridged by any
humanity which the judge may introduce into his hearings, or by
the habitual use of corrective rather than punitive methods after
conviction.”

19 Paulsen, op. cit. supra, n. 15, at 173; Hurley, Origin of the
Illinois Juvenile Court Law, in The Child, The Clinie, and the Court,
(1925), pp. 320, 328.

20 Julian Mack, The Chancery Procedure in the Juvenile Court, in
The Child, The Clinie, and the Court (1925), p. 310.
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the state was not deemed to have authority to accord
them fewer procedural rights than adults.

The right of the state, as parens patriae, to deny to
the child procedural rights available to his elders was
elaborated by the assertion that a child, unlike an adult,
has a right “not to liberty but to custody.” He can be
made to attorn to his parents, to go to school, ete. If
his parents default in effectively performing their custo-
dial functions—that is, if the child is “delinquent”’—the
state may intervene. In doing so, it does not deprive the
child of any rights, because he has none. It merely
provides the “custody” to which the child is entitled.*
On this basis, proceedings involving juveniles were de-
seribed as “civil” not “eriminal” and therefore not sub-
ject to the requirements which restrict the state when
it seeks to deprive a person of his liberty.?

Accordingly, the highest motives and most enlight-
ened impulses led to a peculiar system for juveniles,
unknown to our law in any comparable context. The
constitutional and theoretical basis for this peculiar
system is—to say the least—debatable. And in practice,
as we remarked in the Kent case, supra, the results have

21 See, e. g., Shears, Legal Problems Peculiar to Children’s Courts,
48 A. B. A. J. 719, 720 (1962) (“The basic right of a juvenile is
not to liberty but to custody. He has the right to have someone
take care of him, and if his parents do not afford him this custodial
privilege, the law must do so.”); Ex parte Crouse, 4 Whart. 9, 11
(Sup. Ct. Pa. 1839) ; Petition of Ferrier, 103 Ill. 367, 371-373 (1882).

22 The Appendix to the opinion of Judge Prettyman in Pee v.
United States, 107 U. S. App. D. C. 47, 274 F. 2d 556 (1959), lists
authority in 51 jurisdictions to this effect. Fven rules required by
due process in civil proceedings, however, have not generally been
deemed compulsory as to proceedings affecting juveniles. For exam-
ple, constitutional requirements as to notice of issues, which would
commonly apply in civil cases, are commonly disregarded in juvenile
proceedings, as this case illustrates.
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not been entirely satisfactory.>® Juvenile Court history
has again demonstrated that unbridled discretion, how-
ever benevolently motivated, is frequently a poor substi-
tute for principle and procedure. In 1937, Dean Pound
wrote: “The powers of the Star Chamber were a trifle
in comparison with those of our juvenile courts . ...” **
The absence of substantive standards has not necessarily
meant that children receive careful, compassionate, indi-
vidualized treatment. The absence of procedural rules
based upon constitutional principle has not always pro-
duced fair, efficient, and effective procedures. Departures
from established principles of due process have fre-

23 “There is evidence . . . that there may be grounds for concern
that the child receives the worst of both worlds: that he gets neither
the protections accorded to adults nor the solicitous care and regen-
erative treatment postulated for children.” 383 U. S, at 556, citing
Handler, The Juvenile Court and the Adversary System: Problems
of Function and Form, 1965 Wis. L. Rev. 7; Harvard Law Review
Note; and various congressional materials set forth in 383 U. S,
at 546, n. 5.

On the other hand, while this opinion and much recent writing
concentrate upon the failures of the Juvenile Court system to live
up to the expectations of its founders, the observation of the Nat’l
Crime Comm’n Report should be kept in mind:

“Although its shortcomings are many and its results too often
disappointing, the juvenile justice system in many cities is operated
by people who are better educated and more highly skilled, can call
on more and better facilities and services, and has more ancillary
agencies to which to refer its clientele than its adult counterpart.”
Id., at 78.

2¢ Foreword to Young, Social Treatment in Probation and Delin-
quency (1937), p. xxvii. The 1965 Report of the United States
Commission on Civil Rights, “Law Enforcement—A Report on Equal
Protection in the South,” pp. 80-83, documents numerous instances
in which “local authorities used the broad discretion afforded them
by the absence of safeguards [in the juvenile process]” to punish,
intimidate, and obstruct youthful participants in eivil rights demon-
strations. See also Paulsen, Juvenile Courts, Family Courts, and the
Poor Man, 54 Calif. L. Rev. 694, 707-709 (1966).
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quently resulted not in enlightened procedure, but in
arbitrariness. The Chairman of the Pennsylvania Coun-
cil of Juvenile Court Judges has recently observed: “Un-
fortunately, loose procedures, high-handed methods and
crowded court calendars, either singly or in combination,
all too often, have resulted in depriving some juveniles
of fundamental rights that have resulted in a denial of
due process.” **

Failure to observe the fundamental requirements of
due process has resulted in instances, which might have
been avoided, of unfairness to individuals and inadequate

25 Lehman, A Juvenile’s Right to Counsel in a Delinquency Hear-
ing, 17 Juvenile Court Judges Journal 53, 54 (1966).

Compare the observation of the late Arthur T. Vanderbilt, Chief
Justice of the Supreme Court of New Jersey, in a foreword to Virtue,
Basic Structure for Children’s Services in Michigan (1953), p. x:

“In their zeal to care for children neither juvenile judges nor
welfare workers can be permitted to violate the Constitution, es-
pecially the constitutional provisions as to due process that are
involved in moving a child from its home. The indispensable ele-
ments of due process are: first, a tribunal with jurisdiction; second,
notice of a hearing to the proper parties; and finally, a fair hearing.
All three must be present if we are to treat the child as an individual
human being and not to revert, in spite of good intentions, to the
more primitive days when he was treated as a chattel.”

We are warned that the system must not “degenerate into a star
chamber proceeding with the judge imposing his own particular
brand of culture and morals on indigent people . . . .’ Judge
Marion G. Woodward, letter reproduced in 18 Social Service Review
366, 368 (1944). Doctor Bovet, the Swiss psychiatrist, in his mono-
graph for the World Health Organization, Psychiatric Aspects of
Juvenile Delinquency (1951), p. 79, stated that: “One of the most
definite conclusions of this investigation is that few fields exist in
which more serious coercive measures are applied, on such flimsy
objective evidence, than in that of juvenile delinquency.” We are
told that “The judge as amateur psychologist, experimenting upon
the unfortunate children who must appear before him, is neither an
attractive nor a convincing figure.” Harvard Law Review Note,
at 808.
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or inaccurate findings of fact and unfortunate prescrip-
tions of remedy. Due process of law is the primary and
indispensable foundation of individual freedom. It is the
basic and essential term in the social compact which
defines the rights of the individual and delimits the
powers which the state may exercise.?* As Mr. Justice

26 The impact of denying fundamental procedural due process
to juveniles involved in “delinquency” charges is dramatized by
the following considerations: (1) In 1965, persons under 18 accounted
for about one-fifth of all arrests for serious crimes (Nat’l Crime
Comm’n Report, p. 55) and over half of all arrests for serious prop-
erty offenses (id., at 56), and in the same year some 601,000 children
under 18, or 29 of all children between 10 and 17, came before
juvenile courts (Juvenile Court Statistics—1965, Children’s Bureau
Statistical Series No. 85 (1966) p.2). About one out of nine youths
will be referred to juvenile court in connection with a delinquent act
(excluding traffic offenses) before he is 18 (Nat’l Crime Comm’n
Report, p. 55). Cf. also Wheeler & Cottrell, Juvenile Delinquency—
Its Prevention and Control (Russell Sage Foundation, 1965), p. 2;
Report of the President’s Commission on Crime in the District of
Columbia (1966) (hereinafter cited as D. C. Crime Comm’n Report),
p. 773. Furthermore, most juvenile crime apparently goes undetected
or not formally punished. Wheeler & Cottrell, supra, observe that
“[A]lmost all youngsters have committed at least one of the petty
forms of theft and vandalism in the course of their adolescence.”
Id., at 28-29. See also Nat’l Crime Comm’n Report, p. 55, where
it is stated that “self-report studies reveal that perhaps 90 percent
of all young people have committed at least one act for which they
could have been brought to juvenile court.” It seems that the rate
of juvenile delinquency is also steadily rising. See Nat’l Crime
Comm’n Report, p. 56; Juvenile Court Statistics, supra, pp. 2-3.
(2) In New York, where most juveniles are represented by counsel
(see n. 69, infra) and substantial procedural rights are afforded
(see, e. g., nn. 80, 81, 99, infra), out of a fiscal year 1965-1966
total of 10,755 juvenile proceedings involving boys, 2,242 were dis-
missed for failure of proof at the fact-finding hearing; for girls, the
figures were 306 out of a total of 1,051. New York Judicial Confer-
ence, Twelfth Annual Report, pp. 314, 316 (1967). (3) In about one-
half of the States, a juvenile may be transferred to an adult penal
institution after a juvenile caurt has found him “delinquent” (Delin-
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Frankfurter has said: “The history of American freedom
is, in no small measure, the history of procedure.” *
But in addition, the procedural rules which have been
fashioned from the generality of due process are our best
instruments for the distillation and evaluation of essen-
tial facts from the conflicting welter of data that life
and our adversary methods present. It is these instru-
ments of due process which enhance the possibility that
truth will emerge from the confrontation of opposing
versions and conflicting data. “Procedure is to law what
‘scientific method’ is to science.”

It is claimed that juveniles obtain benefits from
the special procedures applicable to them which more
than offset the disadvantages of denial of the substance
of normal due process. As we shall discuss, the observ-
ance of due process standards, intelligently and not ruth-
lessly administered, will not compel the States to abandon
or displace any of the substantive benefits of the juvenile
process.”® But it is important, we think, that the claimed
benefits of the juvenile process should be candidly ap-
praised. Neither sentiment nor folklore should cause us
to shut our eyes, for example, to such startling findings

quent Children in Penal Institutions, Children’s Bureau Pub. No. 415~
1964, p. 1). (4) In some jurisdictions a juvenile may be subjected
to criminal prosecution for the same offense for which he has served
under a juvenile court commitment. However, the Texas procedure
to this effect has recently been held unconstitutional by a federal
district court judge, in a habeas corpus action. Sawyer v. Hauck,
245 F. Supp. 55 (D. C. W. D. Tex. 1965). (5) In most of the
States the juvenile may end in criminal court through waiver
(Harvard Law Review Note, p. 793).

27 Malinski v. New York, 324 U. S. 401, 414 (1945) (separate
opinion).

28 Foster, Social Work, the Law, and Social Action, in Social
Casework, July 1964, pp. 383, 386.

29 See Note, Rights and Rehabilitation in the Juvenile Courts,
67 Col. L. Rev. 281, 321, and passim (1967).

262=921 O -68 - 5
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as that reported in an exceptionally reliable study of re-
peaters or recidivism conducted by the Stanford Research
Institute for the President’s Commission on Crime in
the District of Columbia. This Commission’s Report
states:

“In fiscal 1966 approximately 66 percent of the
16- and 17-year-old juveniles referred to the court
by the Youth Aid Division had been before the court
previously. In 1965, 56 percent of those in the Re-
ceiving Home were repeaters. The SRI study re-
vealed that 61 percent of the sample Juvenile Court
referrals in 1965 had been previously referred at least
once and that 42 percent had been referred at least
twice before.” Id., at 773.

Certainly, these figures and the high erime rates among
juveniles to which we have referred (supra, n. 26),
could not lead us to conclude that the absence of con-
stitutional protections reduces crime, or that the juvenile
system, functioning free of constitutional inhibitions as
it has largely done, is effective to reduce crime or re-
habilitate offenders. We do not mean by this to deni-
grate the juvenile court process or to suggest that there
are not aspects of the juvenile system relating to offenders
which are valuable. But the features of the juvenile
system which its proponents have asserted are of unique
benefit will not be impaired by constitutional domestica-
tion. For example, the commendable principles relating
to the processing and treatment of juveniles separately
from adults are in no way involved or affected by the
procedural issues under discussion.’* Further, we are

30 Here again, however, there is substantial question as to whether
fact and pretension, with respect to the separate handling and
treatment of children, coincide. See generally infra.

While we are concerned only with procedure before the juvenile
court in this case, it should be noted that to the extent that the
special procedures for juveniles are thought to be justified by the
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told that one of the important benefits of the special
juvenile court procedures is that they avoid classifying
the juvenile as a “criminal.” The juvenile offender is
now classed as a ‘“delinquent.” There is, of course, no
reason why this should not continue. It is disconcerting,

special consideration and treatment afforded them, there is reason
to doubt that juveniles always receive the benefits of such a quid
pro quo. As to the problem and importance of special care at the
adjudicatory stage, cf. nn. 14 and 26, supra. As to treatment, see
Nat’l Crime Comm’n Report, pp. 80, 87; D. C. Crime Comm’n
Report, pp. 665-676, 686-687 (at p. 687 the Report refers to the
District’s “bankruptey of dispositional resources”), 692-695, 700-718
(at p. 701 the Report observes that “The Department of Public
Welfare currently lacks even the rudiments of essential diagnostic
and clinical services”); Wheeler & Cottrell, Juvenile Delinquency—
Its Prevention and Control (Russell Sage Foundation, 1965), pp. 32—
35; Harvard Law Review Note, p. 809; Paulsen, Juvenile Courts,
Family Courts, and the Poor Man, 54 Calif. L. Rev. 694, 709-712
(1966) ; Polier, A View From the Bench (1964). Cf. also, In the
Matter of the Youth House, Inc., Report of the July 1966 “A” Term
of the Bronx County Grand Jury, Supreme Court of New York,
County of Bronx, Trial Term, Part XII, March 21, 1967 (cf. New
York Times, March 23, 1967, p. 1, col. 8). The high rate of juvenile
recidivism casts some doubt upon the adequacy of treatment afforded
juveniles. See D. C. Crime Comm’n Report, p. 773; Nat’l Crime
Comm’n Report, pp. 55, 78.

In fact, some courts have recently indicated that appropriate treat-
ment is essential to the validity of juvenile custody, and therefore
that a juvenile may challenge the validity of his custody on the
ground that he is not in faet receiving any special treatment. See
Creek v. Stone, — U. S. App. D. C. —, 379 F. 2d 106 (1967);
Kautter v. Reid, 183 F. Supp. 352 (D. C. D. C. 1960); White v.
Reid, 125 F. Supp. 647 (D. C. D. C. 1954). See also Elmore v.
Stone, 122 U. 8. App. D. C. 416, 355 F. 2d 841 (1966) (separate
statement of Bazelon, C. J.); Clayton v. Stone, 123 U. S. App. D. C.
181, 358 F. 2d 548 (1966) (separate statement of Bazelon, C. J.).
Cf. Wheeler & Cottrell, supra, pp. 32, 35; In re Rich, 125 Vt. 373,
216 A. 2d 266 (1966). Cf. also Rouse v. Cameron, 125 U. S. App.
D. C. 366, 373 F. 2d 451 (1966); M:llard v. Cameron, 125 U. S.
App. D. C. 383, 373 F. 2d 468 (1966).
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however, that this term has come to involve only slightly
less stigma than the term “criminal” applied to adults.*
It is also emphasized that in practically all jurisdictions,
statutes provide that an adjudication of the child as a
delinquent shall not operate as a civil disability or dis-
qualify him for civil service appointment.*> There is no
reason why the application of due process requirements
should interfere with such provisions.

Beyond this, it is frequently said that juveniles are
protected by the process from disclosure of their devia-
tional behavior. As the Supreme Court of Arizona
phrased it in the present case, the summary procedures
of Juvenile Courts are sometimes defended by a state-
ment that it is the law’s policy “to hide youthful errors
from the full gaze of the public and bury them in the
graveyard of the forgotten past.” This claim of secrecy,
however, is more rhetoric than reality. Disclosure of
court records is discretionary with the judge in most
jurisdictions. Statutory restrictions almost invariably
apply only to the court records, and even as to those
the evidence is that many courts routinely furnish in-
formation to the FBI and the military, and on request
to government agencies and even to private employers.*
Of more importance are police records. In most States
the police keep a complete file of juvenile “police con-
tacts” and have complete discretion as to disclosure of

81 “[TThe word ‘delinquent’ has today developed such invidious
connotations that the terminology is in the process of being altered;
the new descriptive phrase is ‘persons in need of supervision,” usually
shortened to ‘pins.’” Harvard Law Review Note, p. 799, n. 140.
The N. Y. Family Court Act §712 distinguishes between “delin-
quents” and “persons in need of supervision.”

32 See, e. ¢., the Arizona provision, ARS § 8-228.

33 Harvard Law Review Note, pp. 784-785, 800. Cf. Nat’l Crime
Comm’n Report, pp. 87-88; Ketcham, The Unfulfilled Promise of the
Juvenile Court, 7 Crime & Delin. 97, 102-103 (1961).
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juvenile records. Police departments receive requests
for information from the FBI and other law-enforcement
agencies, the Armed Forces, and social service agencies,
and most of them generally comply.** Private employ-
ers word their application forms to produce informa-
tion concerning juvenile arrests and court proceedings,
and in some jurisdictions information concerning juve-
nile police contaects is furnished private employers as well
as government agencies.*

In any event, there is no reason why, consistently with
due process, a State cannot continue, if it deems it ap-
propriate, to provide and to improve provision for the
confidentiality of records of police contacts and court
action relating to juveniles. It is interesting to note,
however, that the Arizona Supreme Court used the
confidentiality argument as a justification for the type
of notice which is here attacked as inadequate for due
process purposes. The parents were given merely gen-
eral notice that their child was charged with ‘“delin-
quency.” No facts were specified. The Arizona court
held, however, as we shall discuss, that in addition to this
general “notice,” the child and his parents tnust be ad-
vised “of the facts involved in the case” no later than
the initial hearing by the judge. Obviously, this does
not “bury” the word about the child’s transgressions.
It merely defers the time of disclosure to a point
when it is of limited use to the child or his parents in
preparing his defense or explanation.

Further, it is urged that the juvenile benefits from
informal proceedings in the court. The early conception

3¢ Harvard Law Review Note, pp. 785-787.

35 1d., at 785, 800. See also, with respect to the problem of con-
fidentiality of records, Note, Rights and Rehabilitation in the Juvenile
Courts, 67 Col. L. Rev. 281, 286289 (1967). Even the privacy

of the juvenile hearing itself is not always adequately protected.
Id., at 285-286.
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of the Juvenile Court proceeding was one in which a
fatherly judge touched the heart and conscience of the
erring youth by talking over his problems, by paternal
advice and admonition, and in which, in extreme situa-
tions, benevolent and wise institutions of the State pro-
vided guidance and help “to save him from a downward
career.” ** Then, as now, goodwill and compassion were
admirably prevalent. But recent studies have, with
surprising unanimity, entered sharp dissent as to the
validity of this gentle conception. They suggest that
the appearance as well as the actuality of fairness,
impartiality and orderliness—in short, the essentials of
due process—may be a more impressive and more thera-
peutic attitude so far as the juvenile is concerned. For
example, in a recent study, the sociologists Wheeler and
Cottrell observe that when the procedural laxness of the
“parens patriae” attitude is followed by stern disciplin-
ing, the contrast may have an adverse effect upon the
child, who feels that he has been deceived or enticed.
They conclude as follows: “Unless appropriate due proc-
ess of law is followed, even the juvenile who has violated
the law may not feel that he is being fairly treated and
may therefore resist the rehabilitative efforts of court
personnel.” ¥ Of course, it is not suggested that juvenile
court judges should fail appropriately to take account,
in their demeanor and conduect, of the emotional and
psychological attitude of the juveniles with whom they

36 Mack, The Juvenile Court, 23 Harv. L. Rev. 104, 120 (1909).

37 Juvenile Delinquency—Its Prevention and Control (Russell Sage
Foundation, 1966), p. 33. The conclusion of the Natl Crime
Comm’n Report is similar: “[There is increasing evidence that the
informal procedures, contrary to the original expectation, may them-
selves constitute a further obstacle to effective treatment of the
delinquent to the extent that they engender in the child a sense of
injustice provoked by seemingly all-powerful and challengeless exer-
cise of authority by judges and probation officers.” Id., at 85. See
also Allen, The Borderland of Criminal Justice (1964), p. 19.
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are confronted. While due process requirements will,
in some instances, introduce a degree of order and
regularity to Juvenile Court proceedings to determine
delinquency, and in contested cases will introduce some
elements of the adversary system, nothing will require
that the conception of the kindly juvenile judge be re-
placed by its opposite, nor do we here rule upon the
question whether ordinary due process requirements must
be observed with respect to hearings to determine the
disposition of the delinquent child.

Ultimately, however, we confront the reality of that
portion of the Juvenile Court process with which we deal
in this case. A boy is charged with misconduct. The
boy is committed to an institution where he may be
restrained of liberty for years. It is of no constitu-
tional consequence—and of limited practical meaning—
that the institution to which he is committed is called
an Industrial School. The fact of the matter is that,
however euphemistic the title, a “receiving home” or
an ‘“industrial school” for juveniles is an institution
of confinement in which the child is incarcerated for a
greater or lesser time. His world becomes “a building
with whitewashed walls, regimented routine and insti-
tutional hours . ...” * Instead of mother and father and
sisters and brothers and friends and classmates, his world
is peopled by guards, custodians, state employees, and
“delinquents” confined with him for anything from
waywardness *° to rape and homicide.

In view of this, it would be extraordinary if our Con-
stitution did not require the procedural regularity and

8 Holmes” Appeal, 379 Pa. 599, 616, 109 A. 2d 523, 530 (1954)
(Musmanno, J., dissenting). See also The State (Sheerin) v. Gover-
nor, [1966] I. R. 379 (Supreme Court of Ireland); Trimble v.
Stone, 187 F. Supp. 483, 485486 (D. C. D. C. 1960); Allen, The
Borderland of Criminal Justice (1964), pp. 18, 52-56.

39 Cf. the Juvenile Code of Arizona, ARS § 8-201-6.
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the exercise of care implied in the phrase ‘“due process.”
Under our Constitution, the condition of being a boy
does not justify a kangaroo court. The traditional ideas
of Juvenile Court procedure, indeed, contemplated that
time would be available and care would be used to es-
tablish precisely what the juvenile did and why he did
it—was it a prank of adolescence or a brutal act threat-
ening serious consequences to himself or society unless
corrected? ** Under traditional notions, one would as-
sume that in a case like that of Gerald Gault, where
the juvenile appears to have a home, a working mother
and father, and an older brother, the Juvenile Judge
would have made a careful inquiry and judgment as to
the possibility that the boy could be diseciplined and
dealt with at home, despite his previous transgressions.*
Indeed, so far as appears in the record before us, except
for some conversation with Gerald about his school work
and his “wanting to go to . . . Grand Canyon with his

father,” the points to which the judge directed his atten-
tion were little different from those that would be in-

40 Cf., however, the conclusions of the D. C. Crime Comm’n Re-
port, pp. 692-693, concerning the inadequacy of the “social study
records” upon which the Juvenile Court Judge must make this de-
termination and decide on appropriate treatment.

#1 The Juvenile Judge’s testimony at the habeas corpus proceeding
is devoid of any meaningful discussion of this. He appears to have
centered his attention upon whether Gerald made the phone call and
used lewd words. He was impressed by the fact that Gerald was
on six months’ probation because he was with another boy who
allegedly stole a purse—a different sort of offense, sharing the feature
that Gerald was “along.” And he even referred to a report which
he said was not investigated because “there was no accusation”
“because of lack of material foundation.”

With respect to the possible duty of a trial court to explore
alternatives to involuntary commitment in a civil proceeding, cf.
Lake v. Cameron, 124 U. 8. App. D. C. 264, 364 F. 2d 657 (1966),
which arose under statutes relating to treatment of the mentally ill.
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volved in determining any charge of violation of a penal
statute.” The essential difference between Gerald’s case
and a normal criminal case is that safeguards available
to adults were discarded in Gerald’s case. The summary
procedure as well as the long commitment was possible
because Gerald was 15 years of age instead of over 18.

If Gerald had been over 18, he would not have been
subject to Juvenile Court proceedings.** For the par-
ticular offense immediately involved, the maximum
punishment would have been a fine of $5 to $50, or im-
prisonment in jail for not more than two months. In-
stead, he was committed to custody for a maximum of
six years. If he had been over 18 and had committed
an offense to which such a sentence might apply, he
would have been entitled to substantial rights under the
Constitution of the United States as well as under Ari-
zona's laws and constitution. The United States Con-
stitution would guarantee him rights and protections
with respect to arrest, search and seizure, and pretrial
interrogation. It would assure him of specific notice of
the charges and adequate time to decide his course of
action and to prepare his defense. He would be entitled
to clear advice that he could be represented by counsel,
and, at least if a felony were involved, the State would be
required to provide counsel if his parents were unable to
afford it. If the court acted on the basis of his confession,
careful procedures would be required to assure its volun-
tariness. If the case went to trial, confrontation and
opportunity for cross-examination would be guaranteed.
So wide a gulf between the State’s treatment of the adult
and of the child requires a bridge sturdier than mere

2 While appellee’s brief suggests that the probation officer made
some investigation of Gerald’s home life, etc., there is not even a
claim that the judge went beyond the point stated in the text.

43 ARS §§ 8-201, 8-202.




30 OCTOBER TERM, 1966.
Opinion of the Court. 387 U. 8.

verbiage, and reasons more persuasive than cliché can
provide. As Wheeler and Cottrell have put it, “The
rhetoric of the juvenile court movement has developed
without any necessarily close correspondence to the
realities of court and institutional routines.” **

In Kent v. United States, supra, we stated that the
Juvenile Court Judge’s exercise of the power of the state
as parens patriae was not unlimited. We said that ‘“the
admonition to function in a ‘parental’ relationship is not
an invitation to procedural arbitrariness.” ** With respect
to the waiver by the Juvenile Court to the adult court of
jurisdiction over an offense committed by a youth, we said
that “there is no place in our system of law for reaching a
result of such tremendous consequences without cere-
mony—without hearing, without effective assistance of
counsel, without a statement of reasons.”** We an-
nounced with respect to such waiver proceedings that
while “We do not mean . . . to indicate that the hearing
to be held must conform with all of the requirements of
a criminal trial or even of the usual administrative hear-
ing; but we do hold that the hearing must measure up to
the essentials of due process and fair treatment.” * We
reiterate this view, here in connection with a juvenile
court adjudication of “delinquency,” as a requirement

¢ Juvenile Delinquency—Its Prevention and Control (Russell
Sage Foundation, 1966), p. 35. The gap between rhetoric and
reality is also emphasized in the Nat’l Crime Comm’n Report, pp.
80-81.

15 383U I8¢, ati 655,

#6383 U. 8., at 554. THE CHIEF JUSTICE stated in a recent speech
to a conference of the National Council of Juvenile Court Judges,
that a juvenile court “must function within the framework of law
and . . . in the attainment of its objectives it cannot act with
unbridled eaprice.” Equal Justice for Juveniles, 15 Juvenile Court
Judges Journal, No. 3, pp. 14, 15 (1964).

47383 U. S, at 562.
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which is part of the Due Process Clause of the Fourteenth
Amendment of our Constitution.*®

We now turn to the specific issues which are presented
to us in the present case.

I11.
Norice or CHARGES.

Appellants allege that the Arizona Juvenile Code is
unconstitutional or alternatively that the proceedings
before the Juvenile Court were constitutionally defective
because of failure to provide adequate notice of the hear-
ings. No notice was given to Gerald’s parents when he
was taken into custody on Monday, June 8. On that
night, when Mrs. Gault went to the Detention Home,
she was orally informed that there would be a hearing
the next afternoon and was told the reason why Gerald
was in custody. The only written notice Gerald’s parents
received at any time was a note on plain paper from
Officer Flagg delivered on Thursday or Friday, June 11
or 12, to the effect that the judge had set Monday,
June 15, “for further Hearings on Gerald’s delinquency.”

A “petition” was filed with the court on June 9 by
Officer Flagg, reciting only that he was informed and
believed that “said minor is a delinquent minor and that
it is necessary that some order be made by the Honorable
Court for said minor’s welfare.” The applicable Arizona

48 The Nat'l Crime Comm’n Report recommends that “Juvenile
courts should make fullest feasible use of preliminary conferences to
dispose of cases short of adjudication.” Id., at 84. See also D. C.
Crime Comm’n Report, pp. 662—665. Since this “consent decree”
procedure would involve neither adjudication of delinquency nor
institutionalization, nothing we say in this opinion should be con-
strued as expressing any views with respect to such procedure. The
problems of pre-adjudication treatment of juveniles, and of post-
adjudication disposition, are unique to the juvenile process; hence
what we hold in this opinion with regard to the procedural require-
ments at the adjudicatory stage has no necessary applicability to
other steps of the juvenile process.
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statute provides for a petition to be filed in Juvenile
Court, alleging in general terms that the child is “neg-
lected, dependent or delinquent.” The statute explicitly
states that such a general allegation is sufficient, “without
alleging the facts.” *°* There is no requirement that the
petition be served and it was not served upon, given to,
or shown to Gerald or his parents.*

The Supreme Court of Arizona rejected appellants’
claim that due process was denied because of inadequate
notice. It stated that “Mrs. Gault knew the exact nature
of the charge against Gerald from the day he was taken
to the detention home.” The court also pointed out
that the Gaults appeared at the two hearings “without
objection.” The court held that because “the policy of
the juvenile law is to hide youthful errors from the full
gaze of the public and bury them in the graveyard of
the forgotten past,” advance notice of the specific charges
or basis for taking the juvenile into custody and for the
hearing is not necessary. It held that the appropriate
rule is that “the infant and his parent or guardian will
receive a petition only reciting a conclusion of delin-
quency.™ But no later than the initial hearing by the
judge, they must be advised of the facts involved in the

49 ARS § 8-222 (B).

50 Arizona’s Juvenile Code does not provide for notice of any sort
to be given at the commencement of the proceedings to the child
or his parents. Its only notice provision is to the effect that if
a person other than the parent or guardian is cited to appear, the
parent or guardian shall be notified “by personal service” of the
time and place of hearing. ARS §8-224. The procedure for initi-
ating a proceeding, as specified by the statute, seems to require
that after a preliminary inquiry by the court, a determination
may be made ‘“that formal jurisdiction should be acquired.”
Thereupon the court may authorize a petition to be filed. ARS
§8-222. It does not appear that this procedure was followed in
the present case.

51 No such petition was served or supplied in the present case.
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case. If the charges are denied, they must be given a
reasonable period of time to prepare.”

We cannot agree with the court’s conclusion that ade-
quate notice was given in this case. Notice, to comply
with due process requirements, must be given sufficiently
in advance of scheduled court proceedings so that reason-
able opportunity to prepare will be afforded, and it must
“set forth the alleged misconduct with particularity.”
It is obvious, as we have discussed above, that no purpose
of shielding the child from the public stigma of knowl-
edge of his having been taken into custody and scheduled
for hearing is served by the procedure approved by the
court below. The “initial hearing” in the present case
was a hearing on the merits. Notice at that time is not
timely; and even if there were a conceivable purpose
served by the deferral proposed by the court below, it
would have to yield to the requirements that the child
and his parents or guardian be notified, in writing, of the
specific charge or factual allegations to be considered at
the hearing, and that such written notice be given at the
earliest practicable time, and in any event sufficiently in
advance of the hearing to permit preparation. Due proc-
ess of law requires notice of the sort we have described—
that is, notice which would be deemed constitutionally
adequate in a civil or criminal proceeding.®®* It does

52 Nat'l Crime Comm’n Report, p. 87. The Commission observed
that “The unfairness of too much informality is . . . reflected in the
inadequacy of notice to parents and juveniles about charges and
hearings.” Ibid.

53 For application of the due process requirement of adequate
notice in a criminal context, see, e. g., Cole v. Arkansas, 333 U. S.
196 (1948); In re Oliver, 333 U. 8. 257, 273-278 (1948). For appli-
cation in a civil context, see, e. g., Armstrong v. Manzo, 380 U. S.
545 (1965); Mullane v. Central Hanover Tr. Co., 339 U. S. 306
(1950). Cf. also Chaloner v. Sherman, 242 U. S. 455 (1917). The
Court’s discussion in these cases of the right to timely and adequate
notice forecloses any contention that the notice approved by the
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not allow a hearing to be held in which a youth’s freedom
and his parents’ right to his custody are at stake with-
out giving them timely notice, in advance of the hearing,
of the specific issues that they must meet. Nor, in the
circumstances of this case, can it reasonably be said that
the requirement of notice was waived.*

IV.
Ricar 0 COUNSEL.

Appellants charge that the Juvenile Court proceedings
were fatally defective because the court did not advise
Gerald or his parents of their right to counsel, and pro-
ceeded with the hearing, the adjudication of delinquency
and the order of commitment in the absence of counsel
for the child and his parents or an express waiver of the
right thereto. The Supreme Court of Arizona pointed out
that “[t]here is disagreement [among the various juris-
dictions] as to whether the court must advise the infant

Arizona Supreme Court, or the notice actually given the Gaults, was
constitutionally adequate. See also Antieau, Constitutional Rights in
Juvenile Courts, 46 Cornell L. Q. 387, 395 (1961); Paulsen, Fairness
to the Juvenile Offender, 41 Minn. L. Rev. 547, 557 (1957). Cf.
Standards, pp. 63-65; Procedures and Evidence in the Juvenile
Court, A Guidebook for Judges, prepared by the Advisory Council
of Judges of the National Council on Crime and Delinquency (1962),
pp. 9-23 (and see cases discussed therein).

5¢ Mrs. Gault’s “knowledge” of the charge against Gerald, and/or
the asserted failure to object, does not excuse the lack of adequate
notice. Indeed, one of the-purposes of notice is to clarify the issues
to be considered, and as our discussion of the facts, supra, shows,
even the Juvenile Court Judge was uncertain as to the precise issues
determined at the two “hearings.” Since the Gaults had no counsel
and were not told of their right to counsel, we cannot consider their
failure to object to the lack of constitutionally adequate notice as a
waiver of their rights. Because of our conclusion that notice given
only at the first hearing is inadequate, we need not reach the question
whether the Gaults ever received adequately specific notice even at
the June 9 hearing, in light of the fact they were never apprised of
the charge of being habitually involved in immoral matters.
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that he has a right to counsel.” ** It noted its own de-
cision in Arizona State Dept. of Public Welfare v. Barlow,
80 Ariz. 249, 296 P. 2d 298 (1956), to the effect “that the
parents of an infant in a juvenile proceeding cannot be
denied representation by counsel of their choosing.”
(Emphasis added.) It referred to a provision of the
Juvenile Code which it characterized as requiring “that
the probation officer shall look after the interests of neg-
lected, delinquent and dependent children,” including
representing their interests in court.”® The court argued
that “The parent and the probation officer may be relied
upon to protect the infant’s interests.” Accordingly it
rejected the proposition that “due process requires that
an infant have a right to counsel.” It said that juvenile
courts have the discretion, but not the duty, to allow
such representation; it referred specifically to the situa-
tion in which the Juvenile Court discerns conflict between
the child and his parents as an instance in which this
discretion might be exercised. We do not agree. Proba-

55 For recent cases in the District of Columbia holding that there
must be advice of the right to counsel, and to have counsel appointed
if necessary, see, e. g., Shioutakon v. District of Columbia, 98 U. S.
App. D. C. 371, 236 F. 2d 666 (1956); Black v. United States, 122
U.S. App. D. C. 393, 355 F. 2d 104 (1965); In re Poff, 135 F. Supp.
224 (D. C. D. C. 1955). Cf. also In re Long, 184 So. 2d 861,
862 (1966); People v. Dotson, 46 Cal. 2d 891, 299 P. 2d 875
(1956).

56 The section cited by the court, ARS § 8-204-C, reads as follows:

“The probation officer shall have the authority of a peace officer.
He shall:

“1. Look after the interests of neglected, delinquent and dependent
children of the county.

“2. Make investigations and file petitions.

“3. Be present in court when cases are heard concerning children
and represent their interests.

“4. Furnish the court information and assistance as it may require.

“5. Assist in the collection of sums ordered paid for the support
of children.

“6. Perform other acts ordered by the court.”
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tion officers, in the Arizona scheme, are also arresting
officers. They initiate proceedings and file petitions
which they verify, as here, alleging the delinquency of
the child; and they testify, as here, against the child.
And here the probation officer was also superintendent
of the Detention Home. The probation officer cannot
act as counsel for the child. His role in the adjudicatory
hearing, by statute and in fact, is as arresting officer
and witness against the child. Nor can the judge repre-
sent the child. There is no material difference in this
respect between adult and juvenile proceedings of the
sort here involved. In adult proceedings, this contention
has been foreclosed by decisions of this Court.” A pro-
ceeding where the issue is whether the child will be
found to be “delinquent” and subjected to the loss of
his liberty for years is comparable in seriousness to a
felony prosecution. The juvenile needs the assistance
of counsel to cope with problems of law,*® to make skilled
inquiry into the facts, to insist upon regularity of the
proceedings, and to ascertain whether he has a defense
and to prepare and submit it. The child “requires the
guiding hand of counsel at every step in the proceedings
against him.” ** Just as in Kent v. United States, supra,
at 561-562, we indicated our agreement with the United
States Court of Appeals for the District of Columbia
Circuit that the assistance of counsel is essential for pur-
poses of waiver proceedings, so we hold now that it is
equally essential for the determination of delinquency,
carrying with it the awesome prospect of incarceration

57 Powell v. Alabama, 287 U. S. 45, 61 (1932); Gideon v. Wain-
wright, 372 U. S. 335 (1963).

8 In the present proceeding, for example, although the Juvenile
Judge believed that Gerald’s telephone conversation was within the
condemnation of ARS §13-377, he suggested some uncertainty
because the statute prohibits the use of vulgar language “in the
presence or hearing of” a woman or child.

59 Powell v. Alabama, 287 U. S. 45, 69 (1932).
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in a state institution until the juvenile reaches the age
qfi213°8

During the last decade, court decisions,®* experts,®* and
legislatures ® have demonstrated increasing recognition
of this view. In at least one-third of the States, statutes

60 This means that the commitment, in virtually all cases, is for a
minimum of three years since jurisdiction of juvenile courts is usually
limited to age 18 and under.

61 See cases cited in n. 55, supra.

62 See, e. ¢g., Schinitsky, 17 The Record 10 (N. Y. City Bar
Assn. 1962); Paulsen, Fairness to the Juvenile Offender, 41 Minn.
L. Rev. 547, 568-573 (1957); Antieau, Constitutional Rights in
Juvenile Courts, 46 Cornell L. Q. 387, 404407 (1961); Paulsen,
Kent v. United States: The Constitutional Context of Juvenile Cases,
1966 Sup. Ct. Rev. 167, 187-189; Ketcham, The Legal Renaissance
in the Juvenile Court, 60 Nw. U. L. Rev. 585 (1965); Elson, Juve-
nile Courts & Due Process, in Justice for the Child (Rosenheim ed.)
95, 103-105 (1962) ; Note, Rights and Rehabilitation in the Juvenile
Courts, 67 Col. L. Rev. 281, 321-327 (1967). See also Nat’l Proba-
tion and Parole Assn., Standard Family Court Act (1959) § 19, and
Standard Juvenile Court Act (1959) §19, in 5 NPPA Journal 99,
137, 323, 367 (1959) (hereinafter cited as Standard Family Court
Act and Standard Juvenile Court Act, respectively).

63 Only a few state statutes require advice of the right to counsel
and to have counsel appointed. See N.Y. Family Court Act §§ 241,
249, 728, 741; Calif. Welf. & Inst'ns Code §§ 633, 634, 659, 700
(1966) (appointment is mandatory only if conduct would be a felony
in the case of an adult); Minn. Stat. Ann. § 260.155 (2) (1966 Supp.)
(see Comment of Legislative Commission accompanying this sec-
tion) ; District of Columbia Legal Aid Act, D. C. Code Ann. § 2-2202
(1961) (Legal Aid Agency “shall make attorneys available to repre-
sent indigents . . . in proceedings before the juvenile court ... .”
See Black v. United States, 122 U. S. App. D. C. 393, 395-396, 355
F. 2d 104, 106-107 (1965), construing this Act as providing a right
to appointed counsel and to be informed of that right). Other state
statutes allow appointment on request, or in some classes of cases,
or in the discretion of the court, ete. The state statutes are collected
and classified in Riederer, The Role of Counsel in the Juvenile Court,
2 J. Fam. Law 16, 19-20 (1962), which, however, does not treat the
statutes cited above. See also Note, Rights and Rehabilitation in
the Juvenile Courts, 67 Col. L. Rev. 281, 321-322 (1967).

262-921 O - 68 - 6
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now provide for the right of representation by retained
counsel in juvenile delinquency proceedings, notice of the
right, or assignment of counsel, or a combination of these.
In other States, court rules have similar provisions.®
The President’s Crime Commission has recently rec-
ommended that in order to assure “procedural justice for
the child,” it is necessary that “Counsel . . . be appointed
as a matter of course wherever coercive action is a possi-
bility, without requiring any affirmative choice by child
or parent.” ®® As stated by the authoritative “Standards

64 Skoler & Tenney, Attorney Representation in Juvenile Court,
4 J. Fam. Law 77, 95-96 (1964); Riederer, The Role of Counsel
in the Juvenile Court, 2 J. Fam. Law 16 (1962).

Recognition of the right to counsel involves no necessary inter-
ference with the special purposes of juvenile court procedures; indeed,
it seems that counsel can play an important role in the process of
rehabilitation. See Note, Rights and Rehabilitation in the Juvenile
Courts, 67 Col. L. Rev. 281, 324-327 (1967).

65 Nat’l Crime Comm’n Report, pp. 86-87. The Commission’s
statement of its position is very forceful:

“The Commission believes that no single action holds more poten-
tial for achieving procedural justice for the child in the juvenile
court than provision of counsel. The presence of an independent
legal representative of the child, or of his parent, is the keystone
of the whole structure of guarantees that a minimum system of
procedural justice requires. The rights to confront one’s accusers,
to cross-examine witnesses, to present evidence and testimony of
one’s own, to be unaffected by prejudicial and unreliable evidence,
to participate meaningfully in the dispositional decision, to take
an appeal have substantial meaning for the overwhelming majority
of persons brought before the juvenile court only if they are provided
with competent lawyers who can invoke those rights effectively.
The most informal and well-intentioned of judicial proceedings are
technical; few adults without legal training can influence or even
understand them; certainly children cannot. Papers are drawn and
charges expressed in legal language. Events follow one another in
a manner that appears arbitrary and confusing to the uninitiated.
Decisions, unexplained, appear too official to challenge. But with
lawyers come records of proceedings; records make possible appeals
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for Juvenile and Family Courts,” published by the Chil-
dren’s Bureau of the United States Department of
Health, Education, and Welfare:

“As a component part of a fair hearing required
by due process guaranteed under the 14th amend-
ment, notice of the right to counsel should be re-
quired at all hearings and counsel provided upon
request when the family is financially unable to
employ counsel.” Standards, p. 57.

which, even if they do not occur, impart by their possibility a healthy
atmosphere of accountability.

“Fears have been expressed that lawyers would make juvenile
court proceedings adversary. No doubt this is partly true, but it is
partly desirable. Informality is often abused. The juvenile courts
deal with cases in which facts are disputed and in which, therefore,
rules of evidence, confrontation of witnesses, and other adversary
procedures are called for. They deal with many cases involving
conduct that can lead to incarceration or close supervision for long
periods, and therefore juveniles often need the same safeguards that
are granted to adults. And in all cases children need advocates
to speak for them and guard their interests, particularly when dis-
position decisions are made. It is the disposition stage at which
the opportunity arises to offer individualized treatment plans and
in which the danger inheres that the court’s coercive power will be
applied without adequate knowledge of the circumstances.

“Fears also have been expressed that the formality lawyers would
bring into juvenile court would defeat the therapeutic aims of the
court. But informality has no necessary connection with therapy;
it is a device that has been used to approach therapy, and it is not
the only possible device. It is quite possible that in many instances
lawyers, for all their commitment to formality, could do more to
further therapy for their clients than can the small, overworked
social staffs of the courts. . . .

“The Commission believes it is essential that counsel be appointed
by the juvenile court for those who are unable to provide their own.
Experience under the prevailing systems in which children are free
to seek counsel of their choice reveals how empty of meaning the
right is for those typically the subjects of juvenile court proceedings.
Moreover, providing counsel only when the child is sophisticated
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This statement was “reviewed” by the National Council
of Juvenile Court Judges at its 1965 Convention and they
“found no fault” with it.** The New York Family Court
Act contains the following statement:

“This act declares that minors have a right to the
assistance of counsel of their own choosing or of law
guardians®’ in neglect proceedings under article
three and in proceedings to determine juvenile de-
linquency and whether a person is in need of super-
vision under article seven. This declaration is based
on a finding that counsel is often indispensable to a
practical realization of due process of law and may
be helpful in making reasoned determinations of fact
and proper orders of disposition.”

The Act provides that “At the commencement of any
hearing” under the delinquency article of the statute, the
juvenile and his parent shall be advised of the juvenile’s

enough to be aware of his need and to ask for one or when he fails
to waive his announced right [is] not enough, as experience in
numerous jurisdictions reveals.

“The Commission recommends:

“COUNSEL SHOULD BE APPOINTED AS A MATTER OF COURSE WHEREVER
COERCIVE ACTION IS A POSSIBILITY, WITHOUT REQUIRING ANY AFFIRM-
ATIVE CHOICE BY CHILD OR PARENT.”

66 Lehman, A Juvenile’s Right to Counsel in A Delinquency Hear-
ing, 17 Juvenile Court Judge’s Journal 53 (1966). In an interesting
review of the 1966 edition of the Children’s Bureau’s “Standards,”
Rosenheim, Standards for Juvenile and Family Courts: Old Wine in
a New Bottle, 1 Fam. L. Q. 25, 29 (1967), the author observes that
“The ‘Standards’ of 1966, just like the ‘Standards’ of 1954, are valu-
able precisely because they represent a diligent and thoughtful search
for an accommodation between the aspirations of the founders of the
juvenile court and the grim realities of life against which, in part, the
due process of eriminal and civil law offers us protection.”

67 These are lawyers designated, as provided by the statute, to
represent minors. N. Y. Family Court Act §242.

68 N. Y. Family Court Act § 241.
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“right to be represented by counsel chosen by him or his
parent . . . or by a law guardian assigned by the
court . . ..” % The California Act (1961) also requires
appointment of counsel.”

We conclude that the Due Process Clause of the
Fourteenth Amendment requires that in respect of pro-
ceedings to determine delinquency which may result in
commitment to an institution in which the juvenile’s
freedom is curtailed, the child and his parents must be
notified of the child’s right to be represented by counsel
retained by them, or if they are unable to afford counsel,
that counsel will be appointed to represent the child.

At the habeas corpus proceeding, Mrs. Gault testified
that she knew that she could have appeared with counsel

69 N. Y. Family Court Act § 741. For accounts of New York prac-
tice under the new procedures, see Isaacs, The Role of the Lawyer
in Representing Minors in the New Family Court, 12 Buffalo L. Rev.
501 (1963); Dembitz, Ferment and Experiment in New York:
Juvenile Cases in the New Family Court, 48 Cornell L. Q. 499, 508~
512 (1963). Since introduction of the law guardian system in Sep-
tember of 1962, it is stated that attorneys are present in the great
majority of cases. Harvard Law Review Note, p. 796. See New
York Judicial Conference, Twelfth Annual Report, pp. 288-291
(1967), for detailed statistics on representation of juveniles in New
York. For the situation before 1962, see Schinitsky, The Role of the
Lawyer in Children’s Court, 17 The Record 10 (N. Y. City Bar
Assn. 1962). In the District of Columbia, where statute and court
decisions require that a lawyer be appointed if the family is unable
to retain counsel, see n. 63, supra, and where the juvenile and his
parents are so informed at the initial hearing, about 859 to 909 do
not choose to be represented and sign a written waiver form. D. C.
Crime Comm’n Report, p. 646. The Commission recommends adop-
tion in the District of Columbia of a “law guardian” system similar
to that of New York, with more effective notification of the right to
appointed counsel, in order to eliminate the problems of procedural
fairness, accuracy of fact-finding, and appropriateness of disposition
which the absence of counsel in so many juvenile court proceedings
involves. Id., at 681-685.

70 See n. 63, supra.
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at the juvenile hearing. This knowledge is not a waiver
of the right to counsel which she and her juvenile son
had, as we have defined it. They had a right expressly
to be advised that they might retain counsel and to be
confronted with the need for specific consideration of
whether they did or did not choose to waive the right.
If they were unable to afford to employ counsel, they
were entitled in view of the seriousness of the charge
and the potential commitment, to appointed counsel,
unless they chose waiver. Mrs. Gault’s knowledge that
she could employ counsel was not an “intentional relin-
quishment or abandonment” of a fully known right.™

V.

CONFRONTATION, SELF-INCRIMINATION,
Cross-EXAMINATION,

Appellants urge that the writ of habeas corpus should
have been granted because of the denial of the rights of
confrontation and cross-examination in the Juvenile
Court hearings, and because the privilege against self-
inecrimination was not observed. The Juvenile Court
Judge testified at the habeas corpus hearing that he had
proceeded on the basis of Gerald’s admissions at the two
hearings. Appellants attack this on the ground that the
admissions were obtained in disregard of the privilege
against self-incrimination.” If the confession is disre-
garded, appellants argue that the delinquency conclusion,
since it was fundamentally based on a finding that Gerald
had made lewd remarks during the phone call to Mrs.
Cook, is fatally defective for failure to accord the rights
of confrontation and cross-examination which the Due
Process Clause of the Fourteenth Amendment of the

1 Johnson v. Zerbst, 304 U. S. 458, 464 (1938); Carnley v.
Cochran, 369 U. 8. 506 (1962); United States ex rel. Brown v. Fay,
242 F. Supp. 273 (D. C. S. D. N. Y. 1965).

"2 The privilege is applicable to state proceedings. Malloy v.
Hogan, 378 U. S. 1 (1964).
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Federal Constitution guarantees in state proceedings
generally.™

Our first question, then, is whether Gerald’s admission
was improperly obtained and relied on as the basis of
decision, in conflict with the Federal Constitution. For
this purpose, it is necessary briefly to recall the relevant
facts.

Mrs. Cook, the complainant, and the recipient of the al-
leged telephone call, was not called as a witness. Gerald’s
mother asked the Juvenile Court Judge why Mrs. Cook
was not present and the judge replied that “she didn’t
have to be present.” So far as appears, Mrs. Cook was
spoken to only once, by Officer Flagg, and this was by
telephone. The judge did not speak with her on any
occasion. Gerald had been questioned by the probation
officer after having been taken into custody. The exact
circumstances of this questioning do not appear but any
admissions Gerald may have made at this time do not
appear in the record.”* Gerald was also questioned by
the Juvenile Court Judge at each of the two hearings.
The judge testified in the habeas corpus proceeding that
Gerald admitted making “some of the lewd state-
ments . . . [but not] any of the more serious lewd
statements.” There was conflict and uncertainty among
the witnesses at the habeas corpus proceeding—the
Juvenile Court Judge, Mr. and Mrs. Gault, and the
probation officer—as to what Gerald did or did not admit.

We shall assume that Gerald made admissions of the
sort described by the Juvenile Court Judge, as quoted
above. Neither Gerald nor his parents were advised that

8 Pointer v. Texas, 380 U. S. 400 (1965); Douglas v. Alabama,
380 U. S. 415 (1965).

"*For this reason, we cannot consider the status of Gerald’s
alleged -admissions to the probation officers. Cf., however, Comment,
Miranda Guarantees in the California Juvenile Court, 7 Santa Clara
Lawyer 114 (1966).
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he did not have to testify or make a statement, or that
an incriminating statement might result in his commit-
ment as a “delinquent.”

The Arizona Supreme Court rejected appellants’ con-
tention that Gerald had a right to be advised that he
need not incriminate himself. It said: “We think the
necessary flexibility for individualized treatment will be
enhanced by a rule which does not require the judge to
advise the infant of a privilege against self-incrimination.”

In reviewing this conclusion of Arizona’s Supreme
Court, we emphasize again that we are here concerned
only with a proceeding to determine whether a minor is
a “delinquent” and which may result in commitment to
a state institution. Specifically, the question is whether,
in such a proceeding, an admission by the juvenile may
be used against him in the absence of clear and un-
equivocal evidence that the admission was made with
knowledge that he was not obliged to speak and would
not be penalized for remaining silent. In light of
Miranda v. Arizona, 384 U. S. 436 (1966), we must
also consider whether, if the privilege against self-
incrimination is available, it can effectively be waived
unless counsel is present or the right to counsel has been
waived.

It has long been recognized that the eliciting and use
of confessions or admissions require careful scrutiny.
Dean Wigmore states:

“The ground of distrust of confessions made in
certain situations is, in a rough and indefinite way,
judicial experience. There has been no careful col-
lection of statistics of untrue confessions, nor has
any great number of instances been even loosely
reported . . . but enough have been verified to fortify
the conclusion, based on ordinary observation of
human conduct, that under certain stresses a person,
especially one of defective mentality or peculiar
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temperament, may falsely acknowledge guilt. This
possibility arises wherever the innocent person is
placed in such a situation that the untrue acknowl-
edgment of guilt is at the time the more promising
of two alternatives between which he is obliged to
choose; that is, he chooses any risk that may be in
falsely acknowledging guilt, in preference to some
worse alternative associated with silence.

“The principle, then, upon which a confession may
be excluded is that it is, under certain conditions,
testimonially untrustworthy . ... [T]he essential
feature is that the principle of exclusion is a testi-
monial one, analogous to the other principles which
exclude narrations as untrustworthy ....” ™

This Court has emphasized that admissions and con-
fessions of juveniles require special caution. In Haley v.
Ohio, 332 U. S. 596, where this Court reversed the con-
viction of a 15-year-old boy for murder, MR. JUSTICE
DoucLas said:

“What transpired would make us pause for care-
ful inquiry if a mature man were involved. And
when, as here, a mere child—an easy victim of the
law—is before us, special care in scrutinizing the
record must be used. Age 15 is a tender and difficult
age for a boy of any race. He cannot be judged by
the more exacting standards of maturity. That
which would leave a man cold and unimpressed can
overawe and overwhelm a lad in his early teens.
This is the period of great instability which the
crisis of adolescence produces. A 15-year-old lad,
questioned through the dead of night by relays of
police, is a ready victim of the inquisition. Mature
men possibly might stand the ordeal from midnight

75 3 Wigmore, Evidence § 822 (3d ed. 1940).




46 OCTOBER TERM, 1966.
Opinion of the Court. 387 U. 8.

to 5 a. m. But we cannot believe that a lad of
tender years is a match for the police in such a con-
test. He needs counsel and support if he is not to
become the victim first of fear, then of panic. He
needs someone on whom to lean lest the over-
powering presence of the law, as he knows it, crush
him. No friend stood at the side of this 15-year-old
boy as the police, working in relays, questioned him
hour after hour, from midnight until dawn. No
lawyer stood guard to make sure that the police
went so far and no farther, to see to it that they
stopped short of the point where he became the
vietim of coercion. No counsel or friend was called
during the critical hours of questioning.” "¢

In Haley, as we have discussed, the boy was convicted
in an adult court, and not a juvenile court. In notable de-
cisions, the New York Court of Appeals and the Supreme
Court of New Jersey have recently considered decisions
of Juvenile Courts in which boys have been adjudged
“delinquent” on the basis of confessions obtained in
circumstances comparable to those in Haley. In both
instances, the State contended before its highest tribunal
that constitutional requirements governing inculpatory
statements applicable in adult courts do not apply to
juvenile proceedings. In each case, the State’s conten-
tion was rejected, and the juvenile court’s determination
of delinquency was set aside on the grounds of inad-
missibility of the confession. In the Matters of Gregory
W. and Gerald 8., 19 N. Y. 2d 55, 224 N. E. 2d 102
(1966) (opinion by Keating, J.), and In the Interests of
Carlo and Stasilowicz, 48 N. J. 224, 225 A. 2d 110 (1966)
(opinion by Proctor, J.).

76332 U. S, at 599-600 (opinion of Mr. JusticE DoucLas, joined
by Jusrtices Brack, Murphy and Rutledge; Justice Frankfurter
concurred in a separate opinion).
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The privilege against self-incrimination is, of course,
related to the question of the safeguards necessary to
assure that admissions or confessions are reasonably
trustworthy, that they are not the mere fruits of fear or
coercion, but are reliable expressions of the truth. The
roots of the privilege are, however, far deeper. They tap
the basic stream of religious and political prineiple be-
cause the privilege reflects the limits of the individual’s
attornment to the state and—in a philosophical sense—
insists upon the equality of the individual and the state.”
In other words, the privilege has a broader and deeper
thrust than the rule which prevents the use of confessions
which are the product of coercion because coercion is
thought to carry with it the danger of unreliability.
One of its purposes is to prevent the state, whether by
force or by psychological domination, from overcoming
the mind and will of the person under investigation and
depriving him of the freedom to decide whether to assist
the state in securing his conviction.™

It would indeed be surprising if the privilege against
self-incrimination were available to hardened criminals
but not to children. The language of the Fifth Amend-
ment, applicable to the States by operation of the Four-
teenth Amendment, is unequivocal and without excep-
tion. And the scope of the privilege is comprehensive.
As MRr. JusticE WHITE, concurring, stated in Murphy
v. Waterfront Commission, 378 U. S. 52, 94 (1964):

‘““The privilege can be claimed in any proceeding, be
it criminal or civil, administrative or judicial, in-
vestigatory or adjudicatory . . . it protects any dis-

"7 See Fortas, The Fifth Amendment, 25 Cleveland Bar Assn.
Journal 91 (1954).

8 See Rogers v. Richmond, 365 U. S. 534 (1961) ; Culombe v. Con-
necticut, 367 U. 8. 568 (1961) (opinion of Mr. Justice Frankfurter,
joined by Mg. JustickE STEWART); Miranda v. Arizona, 384 U. S.
436 (1966).
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closures which the witness may reasonably appre-
hend could be used in a criminal prosecution or
which could lead to other evidence that might be
so used.” ™ (Emphasis added.)

With respect to juveniles, both common observation
and expert opinion emphasize that the “distrust of con-
fessions made in certain situations” to which Dean Wig-
more referred in the passage quoted supra, at 44-45, is
imperative in the case of children from an early age
through adolescence. In New York, for example, the
recently enacted Family Court Act provides that the
juvenile and his parents must be advised at the start of
the hearing of his right to remain silent.®® The New York
statute also provides that the police must attempt to
communicate with the juvenile’s parents before question-
ing him ®** and that absent “special circumstances” a con-
fession may not be obtained from a child prior to notify-
ing his parents or relatives and releasing the child either
to them or to the Family Court.** In In the Matters of
Gregory W. and Gerald 8., referred to above, the New
York Court of Appeals held that the privilege against
self-inerimination applies in juvenile delinquency cases
and requires the exclusion of involuntary confessions,
and that People v. Lewis, 260 N, Y. 171, 183 N. E. 353

79 See also Malloy v. Hogan, 378 U. S. 1 (1964); McCarthy v.
Arndstein, 266 U. S. 34, 40 (1924).

80N, Y. Family Court Act § 741.

81 N. Y. Family Court Act § 724 (a). In In the Matter of Williams,
49 Misc. 2d 154, 267 N. Y. S. 2d 91 (1966), the New York Family
Court held that “The failure of the police to notify this child’s
parents that he had been taken into custody, if not alone sufficient
to render his confession inadmissible, is germane on the issue of its
voluntary character . . . .” Id., at 165, 267 N. Y. S. 2d, at 106.
The confession was held involuntary and therefore inadmissible.

82 N. Y. Family Court Act §724 (as amended 1963, see Supp.
1966). See In the Matter of Addison, 20 App. Div. 2d 90, 245
N. Y. S. 2d 243 (1963).
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(1932), holding the contrary, had been specifically over-
ruled by statute.

The authoritative “Standards for Juvenile and Family
Courts” concludes that, “Whether or not transfer to the
eriminal court is a possibility, certain procedures should
always be followed. Before being interviewed [by the
police], the child and his parents should be informed of
his right to have legal counsel present and to refuse to
answer questions or be fingerprinted ¢! if he should so
decide.” &

Against the application to juveniles of the right to
silence, it is argued that juvenile proceedings are “civil”
and not “eriminal,” and therefore the privilege should
not apply. It is true that the statement of the privilege
in the Fifth Amendment, which is applicable to the
States by reason of the Fourteenth Amendment, is that
no person ‘‘shall be compelled in any criminal case to be
a witness against himself.” However, it is also clear that
the availability of the privilege does not turn upon the
type of proceeding in which its protection is invoked, but
upon the nature of the statement or admission and the
exposure which it invites. The privilege may, for ex-
ample, be claimed in a civil or administrative proceeding,
if the statement is or may be inculpatory.®®

It would be entirely unrealistic to carve out of the
Fifth Amendment all statements by juveniles on the
ground that these cannot lead to “criminal” involvement.
In the first place, juvenile proceedings to determine “de-
linquency,” which may lead to commitment to a state
institution, must be regarded as “eriminal” for purposes
of the privilege against self-incrimination. To hold

83 The issues relating to fingerprinting of juveniles are not pre-
sented here, and we express no opinion concerning them.
8¢ Standards, p. 49.

85 See n. 79, supra, and accompanying text.
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otherwise would be to disregard substance because of the
feeble enticement of the “civil” label-of-convenience
which has been attached to juvenile proceedings. In-
deed, in over half of the States, there is not even assur-
ance that the juvenile will be kept in separate institu-
tions, apart from adult “criminals.” In those States
juveniles may be placed in or transferred to adult penal
institutions *¢ after having been found “delinquent” by
a juvenile court. For this purpose, at least, commitment
is a deprivation of liberty. It is incarceration against
one’s will, whether it is called “criminal” or “civil.” And
our Constitution guarantees that no person shall be
“compelled” to be a witness against himself when he is
threatened with deprivation of his liberty—a command
which this Court has broadly applied and generously
implemented in accordance with the teaching of the his-
tory of the privilege and its great office in mankind’s
battle for freedom.®*

In addition, apart from the equivalence for this pur-
pose of exposure to commitment as a juvenile delinquent
and exposure to imprisonment as an adult offender, the
fact of the matter is that there is little or no assurance in
Arizona, as in most if not all of the States, that a juvenile
apprehended and interrogated by the police or even by
the Juvenile Court itself will remain outside of the reach
of adult courts as a consequence of the offense for which
he has been taken into custody. In Arizona, as in other
States, provision is made for Juvenile Courts to relinquish

8 Delinquent Children in Penal Institutions, Children’s Bureau
Pub. No. 415—1964, p. 1.

87 See, e. g., Miranda v. Arizona, 384 U. S. 436 (1966); Garrity v.
New Jersey, 385 U. S. 493 (1967); Spevack v. Klein, 385 U. S. 511
(1967); Haynes v. Washington, 373 U. S. 503 (1963); Culombe v.
Connecticut, 367 U. S. 568 (1961); Rogers v. Richmond, 365 U. S.
534 (1961); Malloy v. Hogan, 378 U. 8. 1 (1964); Grifin v. Cali-
fornia, 380 U. S. 609 (1965).
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or waive jurisdiction to the ordinary criminal courts.*®
In the present case, when Gerald Gault was interrogated
concerning violation of a section of the Arizona Criminal
Code, it could not be certain that the Juvenile Court
Judge would decide to “suspend” criminal prosecution
in court for adults by proceeding to an adjudication in
Juvenile Court.*®

It is also urged, as the Supreme Court of Arizona
here asserted, that the juvenile and presumably his
parents should not be advised of the juvenile’s right to
silence because confession is good for the child as the
commencement of the assumed therapy of the juvenile
court process, and he should be encouraged to assume an
attitude of trust and confidence toward the officials of
the juvenile process. This proposition has been sub-
jected to widespread challenge on the basis of current
reappraisals of the rhetoric and realities of the handling
of juvenile offenders.

In fact, evidence is accumulating that confessions by
juveniles do not aid in “individualized treatment,” as
the court below put it, and that compelling the child to
answer questions, without warning or advice as to his
right to remain silent, does not serve this or any other
good purpose. In light of the observations of Wheeler
and Cottrell,® and others, it seems probable that where
children are induced to confess by “paternal” urgings
on the part of officials and the confession is then fol-

88 Arizona Constitution, Art. 6, § 15 (as amended 1960); ARS
§§ 8-223, 8-228 (A); Harvard Law Review Note, p. 793. Because
of this possibility that criminal jurisdiction may attach it is urged
that “. . . all of the procedural safeguards in the criminal law should
be followed.” Standards, p. 49. Cf. Harling v. United States, 111
U. 8. App. D. C. 174, 295 F. 2d 161 (1961).

89 ARS §8-228 (A).

20 Juvenile Delinquency—Its Prevention and Control (Russell Sage
Foundation, 1966).
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lowed by disciplinary action, the child’s reaction is likely
to be hostile and adverse—the child may well feel that
he has been led or tricked into confession and that
despite his confession, he is being punished.”

Further, authoritative opinion has cast formidable
doubt upon the reliability and trustworthiness of “con-
fessions” by children. This Court’s observations in Haley
v. Ohio are set forth above. The recent decision of
the New York Court of Appeals referred to above, In
the Matters of Gregory W. and Gerald S., deals with
a dramatic and, it is to be hoped, extreme example. Two
12-year-old Negro boys were taken into custody for the
brutal assault and rape of two aged domestics, one of
whom died as the result of the attack. One of the boys
was schizophrenic and had been locked in the security
ward of a mental institution at the time of the attacks.
By a process that may best be described as bizarre, his
confession was obtained by the police. A psychiatrist
testified that the boy would admit “whatever he thought
was expected so that he could get out of the immediate
situation.” The other 12-year-old also “confessed.”
Both confessions were in specific detail, albeit they con-
tained various inconsistencies. The Court of Appeals,
in an opinion by Keating, J., concluded that the confes-
sions were products of the will of the police instead of
the boys. The confessions were therefore held involun-
tary and the order of the Appellate Division affirming
the order of the Family Court adjudging the defendants
to be juvenile delinquents was reversed.

A similar and equally instructive case has recently been
decided by the Supreme Court of New Jersey. In the
Interests of Carlo and Stasilowicz, supra. The body of
a 10-year-old girl was found. She had been strangled.
Neighborhood boys who knew the girl were questioned.

91 ]d., at 33. See also the other materials cited in n. 37, supra.
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The two appellants, aged 13 and 15, confessed to the
police, with vivid detail and some inconsistencies. At
the Juvenile Court hearing, both denied any complicity
in the killing. They testified that their confessions
were the product of fear and fatigue due to extensive
police grilling. The Juvenile Court Judge found that
the confessions were voluntary and admissible. On
appeal, in an extensive opinion by Proctor, J., the
Supreme Court of New Jersey reversed. It rejected the
State’s argument that the constitutional safeguard of
voluntariness governing the use of confessions does not
apply in proceedings before the Juvenile Court. It
pointed out that under New Jersey court rules, juveniles
under the age of 16 accused of committing a homicide
are tried in a proceeding which “has all of the appurte-
nances of a criminal trial,” including participation by the
county prosecutor, and requirements that the juvenile
be provided with counsel, that a stenographic record be
made, ete. It also pointed out that under New Jersey
law, the confinement of the boys after reaching age 21
could be extended until they had served the maximum
sentence which could have been imposed on an adult for
such a homicide, here found to be second-degree murder
carrying up to 30 years’ imprisonment.’? The court con-
cluded that the confessions were involuntary, stressing
that the boys, contrary to statute, were placed in the
police station and there interrogated; * that the parents
of both boys were not allowed to see them while they

92N. J. Rev. Stat. §2A:4-37 (b)(2) (Supp. 1966); N. J. Rev.
Stat. § 2A:113-4.

93 N. J. Rev. Stat. § 2A:4-32-33. The court emphasized that the
“frightening atmosphere” of a police station is likely to have “harmful
effects on the mind and will of the boy,” citing In the Matter of
Rutane, 37 Misc. 2d 234, 234 N. Y. 8. 2d 777 (Fam. Ct. Kings
County, 1962).

262-921 O - 68 - 7
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were being interrogated; ** that inconsistencies appeared
among the various statements of the boys and with the
objective evidence of the crime; and that there were pro-
tracted periods of questioning. The court noted the
State’s contention that both boys were advised of their
constitutional rights before they made their statements,
but it held that this should not be given ‘significant
weight in our determination of voluntariness.” ** Ac-
cordingly, the judgment of the Juvenile Court was
reversed.

In a recent case before the Juvenile Court of the Dis-
trict of Columbia, Judge Ketcham rejected the proffer
of evidence as to oral statements made at police head-
quarters by four juveniles who had been taken into cus-
tody for alleged involvement in an assault and attempted
robbery. In the Matter of Four Youths, Nos. 28-776-1J,
28-778-J, 28-783-J, 28-859-J, Juvenile Court of the
District of Columbia, April 7, 1961. The court explicitly
stated that it did not rest its decision on a showing that

%4 The court held that this alone might be enough to show that
the confessions were involuntary “even though, as the police testi-
fied, the boys did not wish to see their parents” (citing Gallegos v.
Colorado, 370 U. S. 49 (1962)).

9 The court quoted the following passage from Haley v. Ohio,
supra, at 601:

“But we are told that this boy was advised of his constitutional
rights before he signed the. confession and that, knowing them, he
nevertheless confessed. That assumes, however, that a boy of fifteen,
without aid of counsel, would have a full appreciation of that advice
and that on the facts of this record he had a freedom of choice.
We cannot indulge those assumptions. Moreover, we cannot give
any weight to recitals which merely formalize constitutional require-
ments. Formulas of respect for constitutional safeguards cannot
prevail over the facts of life which contradict them. They may not
become a cloak for inquisitorial practices and make an empty form
of the due process of law for which free men fought and died to
obtain.”
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the statements were involuntary, but because they were
untrustworthy. Judge Ketcham said:

“Simply stated, the Court’s decision in this case
rests upon the considered opinion—after nearly four
busy years on the Juvenile Court bench during which
the testimony of thousands of such juveniles has
been heard—that the statements of adolescents un-
der 18 years of age who are arrested and charged
with violations of law are frequently untrustworthy
and often distort the truth.”

We conclude that the constitutional privilege against
self-inerimination is applicable in the case of juveniles
as it is with respect to adults. We appreciate that
special problems may arise with respect to waiver of
the privilege by or on behalf of children, and that there
may well be some differences in technique—but not in
principle—depending upon the age of the child and the
presence and competence of parents. The participation
of counsel will, of course, assist the police, Juvenile
Courts and appellate tribunals in administering the priv-
ilege. If counsel was not present for some permissible
reason when an admission was obtained, the greatest care
must be taken to assure that the admission was volun-
tary, in the sense not only that it was not coerced or
suggested, but also that it was not the product of
ignorance of rights or of adolescent fantasy, fright or
despair.®®

% The N. Y. Family Court Act §744 (b) provides that “an
uncorroborated confession made out of court by a respondent is
not sufficient” to constitute the required ‘“preponderance of the
evidence.”

See United States v. Morales, 233 F. Supp. 160 (D. C. Mont.
1964), holding a confession inadmissible in proceedings under the Fed-
eral Juvenile Delinquency Act (18 U. S. C. § 5031 et seq.) because,
in the circumstances in which it was made, the District Court could
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The “confession” of Gerald Gault was first obtained
by Officer Flagg, out of the presence of Gerald’s parents,
without counsel and without advising him of his right to
silence, as far as appears. The judgment of the Juvenile
Court was stated by the judge to be based on Gerald’s
admissions in court. Neither “admission” was reduced to
writing, and, to say the least, the process by which the
“admissions”’ were obtained and received must be charac-
terized as lacking the certainty and order which are re-
quired of proceedings of such formidable consequences.”
Apart from the “admissions,” there was nothing upon
which a judgment or finding might be based. There was
no sworn testimony. Mrs. Cook, the complainant, was
not present. The Arizona Supreme Court held that
“sworn testimony must be required of all witnesses in-
cluding police officers, probation officers and others who
are part of or officially related to the juvenile court
structure.” We hold that this is not enough. No rea-
son is suggested or appears for a different rule in respect
of sworn testimony in juvenile courts than in adult
tribunals. Absent a valid confession adequate to sup-
port the determination of the Juvenile Court, confron-
tation and sworn testimony by witnesses available for
cross-examination were essential for a finding of “delin-
quency” and an order committing Gerald to a state
institution for a maximum of six years.

The recommendations in the Children’s Bureau’s
“Standards for Juvenile and Family Courts” are in gen-
eral accord with our conclusions. They state that testi-
mony should be under oath and that only competent,
material and relevant evidence under rules applicable

not conclude that it “was freely made while Morales was afforded
all of the requisites of due process required in the case of a sixteen
year old boy of his experience.” Id., at 170.

97 Cf. Jackson v. Denno, 378 U. S. 368 (1964); Miranda v. Ari-
zona, 384 U. S. 436 (1966).
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to civil cases should be admitted in evidence.”® The
New York Family Court Act contains a similar
provision.®®

As we said in Kent v. United States, 383 U. S. 541,
554 (1966), with respect to waiver proceedings, “there is
no place in our system of law for reaching a result of such
tremendous consequences without ceremony . ...” We
now hold that, absent a valid confession, a determination
of delinquency and an order of commitment to a state
institution cannot be sustained in the absence of
sworn testimony subjected to the opportunity for cross-
examination in accordance with our law and constitutional
requirements.

'V

APPELLATE REVIEW AND TRANSCRIPT OF
PROCEEDINGS.

Appellants urge that the Arizona statute is unconsti-
tutional under the Due Process Clause because, as con-
strued by its Supreme Court, “there is no right of appeal

98 Standards, pp. 72-73. The Nat’l Crime Comm’n Report con-
cludes that “the evidence admissible at the adjudicatory hearing
should be so limited that findings are not dependent upon or unduly
influenced by hearsay, gossip, rumor, and other unreliable -types of
information. To minimize the danger that adjudication will be
affected by inappropriate considerations, social investigation reports
should not be made known to the judge in advance of adjudication.”
Id., at 87 (bold face eliminated). See also Note, Rights and Re-
habilitation in the Juvenile Courts, 67 Col. L. Rev. 281, 336 (1967):
“At the adjudication stage, the use of clearly incompetent evidence
in order to prove the youth’s involvement in the alleged miscon-
duct . . . is not justifiable. Particularly in delinquency cases, where
the issue of fact is the commission of a crime, the introduction of
hearsay—such as the report of a policeman who did not witness the
events—contravenes the purposes underlying the sixth amendment
right of confrontation.” (Footnote omitted.)

99 N. Y. Family Court Act §744 (a). See also Harvard Law
Review Note, p. 795. Cf. Willner v. Committee on Character, 373
U. S. 96 (1963).
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from a juvenile court order . . ..” The court held that
there is no right to a transcript because there is no right
to appeal and because the proceedings are confidential
and any record must be destroyed after a prescribed pe-
riod of time.”® Whether a transcript or other recording
is made, it held, is a matter for the discretion of the
juvenile court.

This Court has not held that a State is required by
the Federal Constitution “to provide appellate courts or
a right to appellate review at all.” *** In view of the fact
that we must reverse the Supreme Court of Arizona’s
affirmance of the dismissal of the writ of habeas corpus
for other reasons, we need not rule on this question in the
present case or upon the failure to provide a transeript
or recording of the hearings—or, indeed, the failure of the
Juvenile Judge to state the grounds for his coneclu-
sion. Cf. Kent v. United States, supra, at 561, where
we said, in the context of a decision of the juvenile
court waiving jurisdiction to the adult court, which
by local law, was permissible: “. . . it is incumbent upon
the Juvenile Court to accompany its waiver order with
a statement of the reasons or considerations therefor.”
As the present case illustrates, the consequences of
failure to provide an appeal, to record the proceedings,
or to make findings or state the grounds for the juvenile
court’s conclusion may be to throw a burden upon the
machinery for habeas corpus, to saddle the reviewing
process with the burden of attempting to reconstruct a
record, and to impose upon the Juvenile Judge the un-
seemly duty of testifying under cross-examination as to
the events that transpired in the hearings before him.»*?

100 ARS § 8-238.

101 Griffin v. Illinois, 351 U. S. 12, 18 (1956).

102 “Standards for Juvenile and Family Courts” recommends “writ-
ten findings of fact, some form of record of the hearing” “and the
right to appeal.” Standards, p. 8. It recommends verbatim record-
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For the reasons stated, the judgment of the Supreme
Court of Arizona is reversed and the cause remanded for
further proceedings not inconsistent with this opinion.

It is so ordered.

MR. Justice BLAcCK, concurring.

The juvenile court laws of Arizona and other States,
as the Court points out, are the result of plans promoted
by humane and forward-looking people to provide a
system of courts, procedures, and sanctions deemed to
be less harmful and more lenient to children than to
adults. For this reason such state laws generally provide
less formal and less public methods for the trial of
children. In line with this policy, both courts and legis-
lators have shrunk back from labeling these laws as
“eriminal” and have preferred to call them “civil.” This,
in part, was to prevent the full application to juvenile
court cases of the Bill of Rights safeguards, including
notice as provided in the Sixth Amendment,* the right to
counsel guaranteed by the Sixth,> the right against self-

ing of the hearing by stenotypist or mechanical recording (p. 76) and
urges that the judge make clear to the child and family their right
to appeal (p. 78). See also, Standard Family Court Act §§ 19, 24,
28: Standard Juvenile Court Act §§ 19, 24, 28. The Harvard Law
Review Note, p. 799, states that “The result [of the infrequency
of appeals due to absence of record, indigency, etc.] is that juvenile
court proceedings are largely unsupervised.” The Nat’l Crime
Comm’n Report observes, p. 86, that “records make possible
appeals which, even if they do not occur, impart by their possibility
a healthy atmosphere of accountability.”

14Tn all criminal prosecutions, the accused shall enjoy the right . . .
to be informed of the nature and cause of the accusation . ...’
Also requiring notice is the Fifth Amendment’s provision that “No
person shall be held to answer for a capital, or otherwise infamous
crime, unless on a presentment or indictment of a Grand Jury ... .”

2“In all criminal prosecutions, the accused shall . . . have the
Assistance of Counsel in his defence.”
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incrimination guaranteed by the Fifth,®> and the right
to confrontation guaranteed by the Sixth.* The Court
here holds, however, that these four Bill of Rights safe-
guards apply to protect a juvenile accused in a juvenile
court on a charge under which he can be imprisoned for
a term of years. This holding strikes a well-nigh fatal
blow to much that is unique about the juvenile courts
in the Nation. For this reason, there is much to be said
for the position of my Brother StewarT that we should
not pass on all these issues until they are more squarely
presented. But since the majority of the Court chooses
to decide all of these questions, I must either do the same
or leave my views unexpressed on the important issues
determined. In these circumstances, I feel impelled to
express my views.

The juvenile court planners envisaged a system that
would practically immunize juveniles from “punishment”
for “crimes” in an effort to save them from youthful
indiscretions and stigmas due to eriminal charges or con-
victions. I agree with the Court, however, that this
exalted ideal has failed of achievement since the begin-
ning of the system. Indeed, the state laws from the
first one on contained provisions, written in emphatic
terms, for arresting and charging juveniles with viola-
tions of state criminal laws, as well as for taking juveniles
by force of law away from their parents and turning
them over to different individuals or groups or for con-
finement within some state school or institution for a
number of years. The latter occurred in this case.
Young Gault was arrested and detained on a charge of
violating an Arizona penal law by using vile and offensive
language to a lady on the telephone. If an adult, he

3“No person . . . shall be compelled in any criminal case to be
a witness against himself . . . ”

4 “In all criminal prosecutions, the accused shall enjoy the right . . .
to be confronted with the witnesses against him . . . .”
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could only have been fined or imprisoned for two months
for his conduct. As a juvenile, however, he was put
through a more or less secret, informal hearing by the
court, after which he was ordered, or, more realistically,
“sentenced,” to confinement in Arizona’s Industrial
School until he reaches 21 years of age. Thus, in a
juvenile system designed to lighten or avoid punish-
ment for criminality, he was ordered by the State to
six years’ confinement in what is in all but name a
penitentiary or jail.

Where a person, infant or adult, can be seized by the
State, charged, and convicted for violating a state crim-
inal law, and then ordered by the State to be confined
for six years, I think the Constitution requires that he be
tried in accordance with the guarantees of all the provi-
sions of the Bill of Rights made applicable to the States
by the Fourteenth Amendment. Undoubtedly this would
be true of an adult defendant, and it would be a plain de-
nial of equal protection of the laws—an invidious discrim-
ination—to hold that others subject to heavier punish-
ments could, because they are children, be denied these
same constitutional safeguards. I consequently agree with
the Court that the Arizona law as applied here denied to
the parents and their son the right of notice, right to
counsel, right against self-incrimination, and right to
confront the witnesses against young Gault. Appellants
are entitled to these rights, not because “fairness, impar-
tiality and orderliness—in short, the essentials of due
process’—require them and not because they are “the
procedural rules which have been fashioned from the
generality of due process,” but because they are spe-
cifically and unequivocally granted by provisions of the
Fifth and Sixth Amendments which the Fourteenth
Amendment makes applicable to the States.

A few words should be added because of the opinion
of my Brother HarLaN who rests his concurrence and
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dissent on the Due Process Clause alone. He reads that
clause alone as allowing this Court “to determine what
forms of procedural protection are necessary to guar-
antee the fundamental fairness of juvenile proceedings”
“in a fashion consistent with the ‘traditions and con-
science of our people.’” Cf. Rochin v. California, 342
U. S. 165. He believes that the Due Process Clause
gives this Court the power, upon weighing a “compelling
public interest,” to impose on the States only those spe-
cific constitutional rights which the Court deems ‘“im-
perative” and “necessary” to comport with the Court’s
notions of “fundamental fairness.”

I cannot subsecribe to any such interpretation of the
Due Process Clause. Nothing in its words or its history
permits it, and “fair distillations of relevant judicial
history” are no substitute for the words and history of
the clause itself. The phrase “due process of law” has
through the years evolved as the successor in purpose
and meaning to the words “law of the land” in Magna
Charta which more plainly intended to call for a trial
according to the existing law of the land in effect at the
time an alleged offense had been committed. That pro-
vision in Magna Charta was designed to prevent defend-
ants from being tried according to criminal laws or
proclamations specifically promulgated to fit particular
cases or to attach new consequences to old conduct.
Nothing done since Magna Charta can be pointed to as
intimating that the Due Process Clause gives courts
power to fashion laws in order to meet new conditions,
to fit the “decencies” of changed conditions, or to keep
their consciences from being shocked by legislation, state
or federal.

And, of course, the existence of such awesome judicial
power cannot be buttressed or created by relying on the
word “procedural.” Whether labeled as “procedural”
or “substantive,” the Bill of Rights safeguards, far from
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being mere “tools with which” other unspecified “rights
could be fully vindicated,” are the very vitals of a sound
constitutional legal system designed to protect and safe-
guard the most cherished libertiés of a free people.
These safeguards were written into our Constitution
not by judges but by Constitution makers. Freedom in
this Nation will be far less secure the very moment that
it is decided that judges can determine which of these
safeguards “should” or “should not be imposed” accord-
ing to their notions of what constitutional provisions are
consistent with the “traditions and conscience of our
people.” Judges with such power, even though they
profess to “proceed with restraint,” will be above the
Constitution, with power to write it, not merely to
interpret it, which I believe to be the only power consti-
tutionally committed to judges.

There is one ominous sentence, if not more, in my
Brother HARLAN’s opinion which bodes ill, in my judg-
ment, both for legislative programs and constitutional
commands. Speaking of procedural safeguards in the
Bill of Rights, he says:

“These factors in combination suggest that legis-
latures may properly expect only a cautious defer-
ence for their procedural judgments, but that,
conversely, courts must exercise their special respon-
sibility for procedural guarantees with care to per-
mit ample scope for achieving the purposes of
legislative programs. . . . [Tlhe court should
necessarily proceed with restraint.”

It is to be noted here that this case concerns Bill of
Rights Amendments; that the “procedure” power my
Brother HarLAN claims for the Court here relates solely
to Bill of Rights safeguards; and that he is here claiming
for the Court a supreme power to fashion new Bill of
Rights safeguards according to the Court’s notions of
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what fits tradition and conscience. I do not believe that
the Constitution vests any such power in judges, either in
the Due Process Clause or anywhere else. Consequently,
I do not vote to invalidate this Arizona law on the ground
that it is “unfair” but solely on the ground that it violates
the Fifth and Sixth Amendments made obligatory on
the States by the Fourteenth Amendment. Cf. Pointer
v. Texas, 380 U. S. 400, 412 (Goldberg, J., concurring).
It is enough for me that the Arizona law as here applied
collides head-on with the Fifth and Sixth Amendments
in the four respects mentioned. The only relevance to
me of the Due Process Clause is that it would, of course,
violate due process or the “law of the land” to enforce a
law that collides with the Bill of Rights.

Mgr. Justice WHITE, concurring.

I join the Court’s opinion except for Part V. 1
also agree that the privilege against compelled self-
incrimination applies at the adjudicatory stage of juve-
nile court proceedings. I do not, however, find an
adequate basis in the record for determining whether
that privilege was violated in this case. The Fifth
Amendment protects a person from being “compelled”
in any criminal proceeding to be a witness against him-
self. Compulsion is essential to a violation. It may
be that when a judge, armed with the authority he has
or which people think he has, asks questions of a party
or a witness in an adjudicatory hearing, that person,
especially if a minor, would feel compelled to answer,
absent a warning to the contrary or similar information
from some other source. The difficulty is that the record
made at the habeas corpus hearing, which is the only
information we have concerning the proceedings in the
juvenile court, does not directly inform us whether Gerald
Gault or his parents were told of Gerald’s right to
remain silent; nor does it reveal whether the parties
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were aware of the privilege from some other source, just
as they were already aware that they had the right to
have the help of counsel and to have witnesses on their
behalf. The petition for habeas corpus did not raise the
Fifth Amendment issue nor did any of the witnesses
focus on it.

I have previously recorded my views with respect to
what I have deemed unsound applications of the Fifth
Amendment. See, for example, Miranda v. Arizona, 384
U. S. 436, 526, and Malloy v. Hogan, 378 U. S. 1, 33,
dissenting opinions. These views, of course, have not
prevailed. But I do hope that the Court will proceed
with some care in extending the privilege, with all its
vigor, to proceedings in juvenile court, particularly the
nonadjudicatory stages of those proceedings.

In any event, I would not reach the Fifth Amend-
ment issue here. I think the Court is clearly ill-advised
to review this case on the basis of Miuranda v. Arizona,
since the adjudication of delinquency took place in 1964,
long before the Miranda decision. See Johnson v. New
Jersey, 384 U. S. 719. Under these circumstances, this
case is a poor vehicle for resolving a difficult problem.
Moreover, no prejudice to appellants is at stake in this
regard. The judgment below must be reversed on other
grounds and in the event further proceedings are to be
had, Gerald Gault will have counsel available to advise
him.

For somewhat similar reasons, I would not reach the
questions of confrontation and cross-examination which
are also dealt with in Part V of the opinion.

MR. JusTice HARLAN, concurring in part and dissenting
in part.

Each of the 50 States has created a system of juvenile
or family courts, in which distinetive rules are employed
and special consequences imposed. The jurisdiction of
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these courts commonly extends both to cases which the
States have withdrawn from the ordinary processes of
criminal justice, and to cases which involve acts that,
if performed by an adult, would not be penalized as
criminal. Such courts are denominated civil, not erim-
inal, and are characteristically said not to administer
criminal penalties. One consequence of these systems,
at least as Arizona construes its own, is that certain of
the rights guaranteed to criminal defendants by the
Constitution are withheld from juveniles. This case
brings before this Court for the first time the question
of what limitations the Constitution places upon the
operation of such tribunals.® For reasons which follow,
I have concluded that the Court has gone too far in
some respects, and fallen short in others, in assessing
the procedural requirements demanded by the Fourteenth
Amendment.
I.

I must first acknowledge that I am unable to deter-
mine with any certainty by what standards the Court
decides that Arizona’s juvenile courts do not satisfy the
obligations of due process. The Court’s premise, itself
the product of reasoning which is not described, is that
the “constitutional and theoretical basis” of state systems
of juvenile and family courts is “debatable’”; it buttresses
these doubts by marshaling a body of opinion which
suggests that the accomplishments of these courts have
often fallen short of expectations.? The Court does not

1 Kent v. United States, 383 U. S. 541, decided at the 1965 Term,
did not purport to rest on constitutional grounds.

21t is appropriate to observe that, whatever the relevance the
Court may suppose that this eriticism has to present issues, many
of the critics have asserted that the deficiencies of juvenile courts
have stemmed chiefly from the inadequacy of the personnel and
resources available to those courts. See, e. g., Paulsen, Kent v.
United States: The Constitutional Context of Juvenile Cases, 1966
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indicate at what points or for what purposes such views,
held either by it or by other observers, might be perti-
nent to the present issues. Its failure to provide any
discernible standard for the measurement of due process
in relation to juvenile proceedings unfortunately might
be understood to mean that the Court is concerned prin-
cipally with the wisdom of having such courts at all.

If this is the source of the Court’s dissatisfaction, I
cannot share it. I should have supposed that the consti-
tutionality of juvenile courts was beyond proper question
under the standards now employed to assess the substan-
tive validity of state legislation under the Due Process
Clause of the Fourteenth Amendment. It can scarcely
be doubted that it is within the State’s competence to
adopt measures reasonably calculated to meet more
effectively the persistent problems of juvenile delin-
quency; as the opinion for the Court makes abundantly
plain, these are among the most vexing and ominous of
the concerns which now face communities throughout the
country.

The proper issue here is, however, not whether the
State may constitutionally treat juvenile offenders
through a system of specialized courts, but whether the
proceedings in Arizona’s juvenile courts include pro-
cedural guarantees which satisfy the requirements of the
Fourteenth Amendment. Among the first premises of
our constitutional system is the obligation to conduect any
proceeding in which an individual may be deprived of
liberty or property in a fashion consistent with the “tra-
ditions and conscience of our people.” Snyder v. Massa-
chusetts, 291 U. S. 97, 105. The importance of these
procedural guarantees is doubly intensified here. First,
many of the problems with which Arizona is concerned

Sup. Ct. Rev. 167, 191-192; Handler, The Juvenile Court and the
Adversary System: Problems of Function and Form, 1965 Wis. L.
Rev. 7, 46.
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are among those traditionally confined to the processes of
criminal justice; their disposition necessarily affects in the
most direct and substantial manner the liberty of individ-
ual citizens. Quite obviously, systems of specialized penal
justice might permit erosion, or even evasion, of the
limitations placed by the Constitution upon state crim-
inal proceedings. Second, we must recognize that the
character and consequences of many juvenile court pro-
ceedings have in fact closely resembled those of ordinary
criminal trials. Nothing before us suggests that juvenile
courts were intended as a device to escape constitutional
constraints, but I entirely agree with the Court that we
are nonetheless obliged to examine with circumspection
the procedural guarantees the State has provided.

The central issue here, and the principal one upon
which I am divided from the Court, is the method by
which the procedural requirements of due process should
be measured. It must at the outset be emphasized that
the protections necessary here cannot be determined by
resort to any classification of juvenile proceedings either
as criminal or as civil, whether made by the State or by
this Court. Both formulae are simply too imprecise to
permit reasoned analysis of these difficult constitutional
issues. The Court should instead measure the require-
ments of due process by reference both to the problems
which confront the State and to the actual character of
the procedural system which the State has created. The
Court has for such purposes chiefly examined three con-
nected sources: first, the “settled usages and modes of
proceeding,” Murray’s Lessee v. Hoboken Land & Im-
provement Co., 18 How. 272, 277; second, the “funda-
mental principles of liberty and justice which lie at the
base of all our civil and political institutions,” Hebert v.
Lowisiana, 272 U. S. 312, 316; and third, the character
and requirements of the circumstances presented in each
situation. FCC v. WJR, 337 U. S. 265, 277; Yakus v.
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United States, 321 U. S. 414, See, further, my dissenting
opinion in Poe v. Ullman, 367 U. S. 497, 522, and com-
pare my opinion concurring in the result in Pointer v.
Tezas, 380 U. S. 400, 408. Each of these factors is rele-
vant to the issues here, but it is the last which demands
particular examination.

The Court has repeatedly emphasized that determi-
nation of the constitutionally required procedural safe-
guards in any situation requires recognition both of the
“interests affected” and of the “circumstances involved.”
FCC v. WIR, supra, at 277. In particular, a “com-
pelling public interest” must, under our cases, be taken
fully into account in assessing the validity under the
due process clauses of state or federal legislation and
its application. See, e. g., Yakus v. United States, supra,
at 442; Bowles v. Willingham, 321 U. S. 503, 520; Muller
v. Schoene, 276 U. S. 272, 279. Such interests would
never warrant arbitrariness or the diminution of any spe-
cifically assured constitutional right, Home Bldg. & Loan
Assn. v. Blaisdell, 290 U. S. 398, 426, but they are an
essential element of the context through which the
legislation and proceedings under it must be read and
evaluated.

No more evidence of the importance of the public
interests at stake here is required than that furnished by
the opinion of the Court; it indicates that “some 601,000
children under 18, or 2% of all children between 10 and
17, came before juvenile courts” in 1965, and that “about
one-fifth of all arrests for serious crimes” in 1965 were of
juveniles. The Court adds that the rate of juvenile
crime is steadily rising. All this, as the Court suggests,
indicates the importance of these due process issues, but
it mirrors no less vividly that state authorities are con-
fronted by formidable and immediate problems involving
the most fundamental social values. The state legisla-
tures have determined that the most hopeful solution for

262-921 O - 68 - 8
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these problems is to be found in specialized courts, orga-
nized under their own rules and imposing distinctive con-
sequences. The terms and limitations of these systems are
not identical, nor are the procedural arrangements which
they include, but the States are uniform in their insist-
ence that the ordinary processes of criminal justice are
inappropriate, and that relatively informal proceedings,
dedicated to premises and purposes only imperfectly
reflected in the criminal law, are instead necessary.

It is well settled that the Court must give the widest
deference to legislative judgments that concern the char-
acter and urgency of the problems with which the State
is confronted. Legislatures are, as this Court has often
acknowledged, the “main guardian” of the public in-
terest, and, within their constitutional competence, their
understanding of that interest must be accepted as “well-
nigh” conclusive. Berman v. Parker, 348 U. S. 26, 32.
This principle does not, however, reach all the questions
essential to the resolution of this case. The legislative
judgments at issue here embrace assessments of the neces-
sity and wisdom of procedural guarantees; these are
questions which the Constitution has entrusted at least
in part to courts, and upon which courts have been under-
stood to possess particular competence. The fundamental
issue here is, therefore, in what measure and fashion the
Court must defer to legislative determinations which
encompass constitutional issues of procedural protection.

It suffices for present purposes to summarize the factors
which T believe to be pertinent. It must first be empha-
sized that the deference given to legislators upon substan-
tive issues must realistically extend in part to ancillary
procedural questions. Procedure at once reflects and
creates substantive rights, and every effort of courts
since the beginnings of the common law to separate the
two has proved essentially futile. The distinction be-
tween them is particularly inadequate here, where the
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legislature’s substantive preferences directly and un-
avoidably require judgments about procedural issues.
The procedural framework is here a principal element
of the substantive legislative system; meaningful defer-
ence to the latter must include a portion of deference to
the former. The substantive-procedural dichotomy is,
nonetheless, an indispensable tool of analysis, for it stems
from fundamental limitations upon judicial authority
under the Constitution. Its premise is ultimately that
courts may not substitute for the judgments of legislators
their own understanding of the public welfare, but must
instead concern themselves with the validity under the
Constitution of the methods which the legislature has
selected. See, e. g., McLean v. Arkansas, 211 U. S. 539,
547; Olsen v. Nebraska, 313 U. S. 236, 246-247. The
Constitution has in this manner created for courts and
legislators areas of primary responsibility which are essen-
tially congruent to their areas of special competence.
Courts are thus obliged both by constitutional command
and by their distinctive functions to bear particular
responsibility for the measurement of procedural due
process. These factors in combination suggest that legis-
latures may properly expect only a cautious deference
for their procedural judgments, but that, conversely,
courts must exercise their special responsibility for pro-
cedural guarantees with care to permit ample scope for
achieving the purposes of legislative programs. Plainly,
courts can exercise such care only if they have in each
case first studied thoroughly the objectives and imple-
mentation of the program at stake; if, upon completion
of those studies, the effect of extensive procedural restric-
tions upon valid legislative purposes cannot be assessed
with reasonable certainty, the court should necessarily
proceed with restraint.

The foregoing considerations, which I believe to be
fair distillations of relevant judicial history, suggest
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three criteria by which the procedural requirements of
due process should be measured here: first, no more
restrictions should be imposed than are imperative to
assure the proceedings’ fundamental fairness; second,
the restrictions which are imposed should be those which
preserve, so far as possible, the essential elements of the
State’s purpose; and finally, restrictions should be chosen
which will later permit the orderly selection of any addi-
tional protections which may ultimately prove necessary.
In this way, the Court may guarantee the fundamental
fairness of the proceeding, and yet permit the State to
continue development of an effective response to the
problems of juvenile crime.

1.

Measured by these criteria, only three procedural
requirements should, in my opinion, now be deemed
required of state juvenile courts by the Due Process
Clause of the Fourteenth Amendment: first, timely
notice must be provided to parents and children of the
nature and terms of any juvenile court proceeding in
which a determination affecting their rights or interests
may be made; second, unequivocal and timely notice
must be given that counsel may appear in any such pro-
ceeding in behalf of the child and its parents, and that
in cases in which the child may be confined in an insti-
tution, counsel may, in circumstances of indigency, be
appointed for them; and third, the court must maintain
a written record, or its equivalent, adequate to permit
effective review on appeal or in collateral proceedings.
These requirements would guarantee to juveniles the
tools with which their rights could be fully vindicated,
and yet permit the States to pursue without unnecessary
hindrance the purposes which they believe imperative
in this field. Further, their imposition now would later
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permit more intelligent assessment of the necessity under
the Fourteenth Amendment of additional requirements,
by creating suitable records from which the character and
deficiencies of juvenile proceedings could be accurately
judged. I turn to consider each of these three
requirements.

The Court has consistently made plain that adequate
and timely notice is the fulerum of due process, what-
ever the purposes of the proceeding. See, e. g., Roller
v. Holly, 176 U. S. 398, 409; Coe v. Armour Fertilizer
Works, 237 U. S. 413, 424, Notice is ordinarily the
prerequisite to effective assertion of any constitutional
or other rights; without it, vindication of those rights
must be essentially fortuitous. So fundamental a pro-
tection can neither be spared here nor left to the “favor
or grace” of state authorities. Central of Georgia Ry.
v. Wright, 207 U. S. 127, 138; Coe v. Armour Fertilizer
Works, supra, at 425.

Provision of counsel and of a record, like adequate
notice, would permit the juvenile to assert very much
more effectively his rights and defenses, both in the juve-
nile proceedings and upon direct or collateral review.
The Court has frequently emphasized their importance
in proceedings in which an individual may be deprived of
his liberty, see Gideon v. Wainwright, 372 U. S. 335,
and Grifin v. Illinois, 351 U. S. 12; this reasoning
must include with special force those who are com-
monly inexperienced and immature. See Powell v. Ala-
bama, 287 U. S. 45. The facts of this case illustrate
poignantly the difficulties of review without either an
adequate record or the participation of counsel in the
proceeding’s initial stages. At the same time, these re-
quirements should not cause any substantial modification
in the character of juvenile court proceedings: counsel,
although now present in only a small percentage of juve-
nile cases, have apparently already appeared without
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incident in virtually all juvenile courts; * and the mainte-
nance of a record should not appreciably alter the
conduct of these proceedings.

The question remains whether certain additional re-
quirements, among them the privilege against self-
incrimination, confrontation, and cross-examination,
must now, as the Court holds, also be imposed. I share
in part the views expressed in my Brother WHITE'S con-
curring opinion, but believe that there are other, and
more deep-seated, reasons to defer, at least for the pres-
ent, the imposition of such requirements.

Initially, I must vouchsafe that I cannot determine
with certainty the reasoning by which the Court con-
cludes that these further requirements are now impera-
tive. The Court begins from the premise, to which it
gives force at several points, that juvenile courts need not
satisfy “all of the requirements of a criminal trial.” It
therefore scarcely suffices to explain the selection of these
particular procedural requirements for the Court to de-
clare that juvenile court proceedings are essentially erim-
inal, and thereupon to recall that these are requisites
for a criminal trial. Nor does the Court’s voucher of
“authoritative opinion,” which consists of four extraor-
dinary juvenile cases, contribute materially to the solution
of these issues. The Court has, even under its own
premises, asked the wrong questions: the problem here
is to determine what forms of procedural protection are
necessary to guarantee the fundamental fairness of juve-
nile proceedings, and not which of the procedures now
employed in criminal trials should be transplanted intact
to proceedings in these specialized courts.

8 The statistical evidence here is incomplete, but see generally
Skoler & Tenney, Attorney Representation in Juvenile Court, 4 J.
Fam. Law 77. They indicate that some 919 of the juvenile court
judges whom they polled favored representation by counsel in their
courts. Id., at 88.
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In my view, the Court should approach this question
in terms of the criteria, deseribed above, which emerge
from the history of due process adjudication. Measured
by them, there are compelling reasons at least to defer
imposition of these additional requirements. First, quite
unlike notice, counsel, and a record, these requirements
might radically alter the character of juvenile court pro-
ceedings. The evidence from which the Court reasons
that they would not is inconclusive,* and other available
evidence suggests that they very likely would.” At the
least, it is plain that these additional requirements would
contribute materially to the creation in these proceedings
of the atmosphere of an ordinary criminal trial, and
would, even if they do no more, thereby largely frustrate
a central purpose of these specialized courts. Further,
these are restrictions intended to conform to the demands
of an intensely adversary system of criminal justice; the
broad purposes which they represent might be served in
juvenile courts with equal effectiveness by procedural
devices more consistent with the premises of proceedings

4+ Indeed, my Brother Brack candidly recognizes that such is apt
to be the effect of today’s decision, ante, p. 60. The Court itself
is content merely to rely upon inapposite language from the rec-
ommendations of the Children’s Bureau, plus the terms of a single
statute.

5The most cogent evidence of course consists of the steady
rejection of these requirements by state legislatures and courts.
The wide disagreement and uncertainty upon this question are
also reflected in Paulsen, Kent v. United States: The Constitutional
Context of Juvenile Cases, 1966 Sup. Ct. Rev. 167, 186, 191. See
also Paulsen, Fairness to the Juvenile Offender, 41 Minn. L. Rev.
547, 561-562; McLean, An Answer to the Challenge of Kent, 53
A. B. A. J. 456, 457; Alexander, Constitutional Rights in Juvenile
Court, 46 A. B. A. J. 1206; Shears, Legal Problems Peculiar to
Children’s Courts, 48 A. B. A. J. 719; Siler, The Need for Defense
Counsel in the Juvenile Court, 11 Crime & Delin. 45, 57-58. Com-
pare Handler, The Juvenile Court and the Adversary System: Prob-
lems of Function and Form, 1965 Wis. L. Rev. 7, 32.
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in those courts. As the Court apparently acknowledges,
the hazards of self-accusation, for example, might be
avoided in juvenile proceedings without the imposition
of all the requirements and limitations which surround
the privilege against self-incrimination. The guarantee
of adequate notice, counsel, and a record would create
conditions in which suitable alternative procedures could
be devised; but, unfortunately, the Court’s haste to
impose restrictions taken intact from criminal procedure
may well seriously hamper the development of such
alternatives. Surely this illustrates that prudence and
the principles of the Fourteenth Amendment alike
require that the Court should now impose no more
procedural restrictions than are imperative to assure
fundamental fairness, and that the States should instead
be permitted additional opportunities to develop without
unnecessary hindrance their systems of juvenile courts.

I find confirmation for these views in two ancillary
considerations. First, it is clear that an uncertain, but
very substantial number of the cases brought to juvenile
courts involve children who are not in any sense guilty of
criminal misconduct. Many of these children have simply
the misfortune to be in some manner distressed; others
have engaged in conduct, such as truancy, which is plainly
not criminal.® Efforts are now being made to develop
effective, and entirely noncriminal, methods of treatment
for these children.” In such cases, the state authorities

¢ Estimates of the number of children in this situation brought
before juvenile courts range from 269 to some 489%; variation
seems chiefly a product both of the inadequacy of records and of
the difficulty of categorizing precisely the conduct with which juve-
niles are charged. See generally Sheridan, Juveniles Who Commit
Noncriminal Acts: Why Treat in a Correctional System? 31 Fed.
Probation 26, 27. By any standard, the number of juveniles in-
volved is “considerable.” Ibid.

71d., at 28-30.
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are in the most literal sense acting tn loco parentis; they
are, by any standard, concerned with the child’s protec-
tion, and not with his punishment. I do not question
that the methods employed in such cases must be con-
sistent with the constitutional obligation to act in accord-
ance with due process, but certainly the Fourteenth
Amendment does not demand that they be constricted by
the procedural guarantees devised for ordinary criminal
prosecutions. Cf. Minnesota ex rel. Pearson v. Probate
Court, 309 U. S. 270. It must be remembered that the
various classifications of juvenile court proceedings are, as
the vagaries of the available statistics illustrate, often
arbitrary or ambiguous; it would therefore be imprudent,
at the least, to build upon these classifications rigid sys-
tems of procedural requirements which would be appli-
cable, or not, in accordance with the descriptive label
given to the particular proceeding. It is better, it seems
to me, to begin by now requiring the essential elements
of fundamental fairness in juvenile courts, whatever the
label given by the State to the proceeding; in this way
the Court could avoid imposing unnecessarily rigid re-
strictions, and yet escape dependence upon classifications
which may often prove to be illusory. Further, the pro-
vision of notice, counsel, and a record would permit
orderly efforts to determine later whether more satisfac-
tory classifications can be devised, and if they can,
whether additional procedural requirements are necessary
for them under the Fourteenth Amendment.

Second, it should not be forgotten that juvenile erime
and juvenile courts are both now under earnest study
throughout the country. I very much fear that this
Court, by imposing these rigid procedural requirements,
may inadvertently have served to discourage these efforts
to find more satisfactory solutions for the problems of
juvenile crime, and may thus now hamper enlightened
development of the systems of juvenile courts. It is
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appropriate to recall that the Fourteenth Amendment
does not compel the law to remain passive in the midst
of change; to demand otherwise denies “every quality
of the law but its age.” Hurtado v. California, 110 U. S.
516, 529.

I11.

Finally, I turn to assess the validity of this juvenile
court proceeding under the criteria discussed in this
opinion. Measured by them, the judgment below must,
in my opinion, fall. Gerald Gault and his parents were
not provided adequate notice of the terms and purposes
of the proceedings in which he was adjudged delinquent;
they were not advised of their rights to be represented
by counsel; and no record in any form was maintained of
the proceedings. It follows, for the reasons given in
this opinion, that Gerald Gault was deprived of his
liberty without due process of law, and I therefore concur
in the judgment of the Court.

MR. JusTICE STEWART, dissenting.

The Court today uses an obscure Arizona case as a
vehicle to impose upon thousands of juvenile courts
throughout the Nation restrictions that the Constitution
made applicable to adversary criminal trials.! I believe
the Court’s decision is wholly unsound as a matter of
constitutional law, and sadly unwise as a matter of
judicial policy.

Juvenile proceedings are not criminal trials. They are
not civil trials. They are simply not adversary proceed-
ings. Whether treating with a delinquent child, a neg-

11 find it strange that a Court so intent upon fastening an abso-
lute right to counsel upon nonadversary juvenile proceedings has
not been willing even to consider whether the Constitution requires
a lawyer’s help in a criminal prosecution upon a misdemeanor charge.
See Winters v. Beck, 385 U. 8. 907; DeJoseph v. Connecticut, 385
U. S. 982.
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lected child, a defective child, or a dependent child,
a juvenile proceeding’s whole purpose and mission is the
very opposite of the mission and purpose of a prosecu-
tion in a criminal court. The gbject of the one is correc-
tion of a condition. The object of the other is conviction
and punishment for a criminal act.

In the last 70 years many dedicated men and women
have devoted their professional lives to the enlightened
task of bringing us out of the dark world of Charles
Dickens in meeting our responsibilities to the child in
our society. The result has been the creation in this
century of a system of juvenile and family courts in each
of the 50 States. There can be no denying that in many
areas the performance of these agencies has fallen dis-
appointingly short of the hopes and dreams of the
courageous pioneers who first conceived them. For a
variety of reasons, the reality has sometimes not even
approached the ideal, and much remains to be accom-
plished in the administration of public juvenile and
family agencies—in personnel, in planning, in financing,
perhaps in the formulation of wholly new approaches.

I possess neither the specialized experience nor the
expert knowledge to predict with any certainty where
may lie the brightest hope for progress in dealing with
the serious problems of juvenile delinquency. But I am
certain that the answer does not lie in the Court’s opinion
in this case, which serves to convert a juvenile proceeding
into a criminal prosecution.

The inflexible restrictions that the Constitution so
wisely made applicable to adversary criminal trials have
no inevitable place in the proceedings of those public
social agencies known as juvenile or family courts. And
to impose the Court’s long catalog of requirements upon
Juvenile proceedings in every aréa of the country is to in-
vite a long step backwards into the nineteenth century.
In that era there were no juvenile proceedings, and a
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child was tried in a conventional criminal court with
all the trappings of a conventional criminal trial. So
it was that a 12-year-old boy named James Guild was
tried in New Jersey for killing Catharine Beakes. A
jury found him guilty of murder, and he was sentenced
to death by hanging. The sentence was executed. It
was all very constitutional.

A State in all its dealings must, of course, accord every
person due process of law. And due process may require
that some of the same restrictions which the Constitution
has placed upon criminal trials must be imposed upon
juvenile proceedings. For example, I suppose that all
would agree that a brutally coerced confession could
not constitutionally be considered in a juvenile court
hearing. But it surely does not follow that the testimo-
nial privilege against self-incrimination is applicable in
all juvenile proceedings.? Similarly, due process clearly

2 State v. Guild, 5 Halst. 163, 18 Am. Dec. 404 (N. J. Sup. Ct.).

“Thus, also, in very modern times, a boy of ten years old was
convicted on his own confession of murdering his bed-fellow, there
appearing in his whole behavior plain tokens of a mischievous dis-
cretion; and as the sparing this boy merely on account of his
tender years might be of dangerous consequence to the public, by
propagating a notion that children might commit such atrocious
crimes with impunity, it was unanimously agreed by all the judges
that he was a proper subject of capital punishment.” 4 Blackstone,
Commentaries 23 (Wendell ed. 1847).

3 Until June 13, 1966, it was clear that the Fourteenth Amend-
ment’s ban upon the use of a coerced confession is constitutionally
quite a different thing from the Fifth Amendment’s testimonial
privilege against self-incrimination. See, for example, the Court’s
unanimous opinion in Brown v. Muississippi, 297 U. S. 278, at 285-
286, written by Chief Justice Hughes and joined by such distin-
guished members of this Court as Mr. Justice Brandeis, Mr. Justice
Stone, and Mr. Justice Cardozo. See also Tehan v. Shott, 382
U. 8. 406, decided January 19, 1966, where the Court emphasized
the “contrast” between “the wrongful use of a coerced confession”
and “the Fifth Amendment’s privilege against self-incrimination.”
382 U. S, at 416. The complete confusion of these separate con-
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requires timely notice of the purpose and scope of any
proceedings affecting the relationship of parent and child.
Armstrong v. Manzo, 380 U. S. 545. But it certainly
does not follow that notice of a juvenile hearing must
be framed with all the technical niceties of a criminal
indictment. See Russell v. United States, 369 U. S. 749.

In any event, there is no reason to deal with issues
such as these in the present case. The Supreme Court
of Arizona found that the parents of Gerald Gault
“knew of their right to counsel, to subpoena and cross
examine witnesses, of the right to confront the witnesses
against Gerald and the possible consequences of a finding
of delinquency.” 99 Ariz. 181, 185, 407 P. 2d 760, 763.
It further found that “Mrs. Gault knew the exact nature
of the charge against Gerald from the day he was taken
to the detention home.” 99 Ariz., at 193, 407 P. 2d, at
768. And, as MRr. Justice WHITE correctly points out,
pp. 64-65, ante, no issue of compulsory self-incrimination
is presented by this case.

I would dismiss the appeal.

stitutional doctrines in Part V of the Court’s opinion today stems,
no doubt, from Miranda v. Arizona, 384 U. S. 436, a decision which
I continue to believe was constitutionally erroneous.
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DOMBROWSKI T aL. v. EASTLAND ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT.

No. 118. Argued February 20, 1967.—Decided May 15, 1967.

Petitioners claim that respondents, Chairman of the Internal Security
Subcommittee of the U. S. Senate Judiciary Committee and the
Subcommittee’s chief eounsel, tortiously entered into and partici-
pated in a conspiracy with Louisiana officials to seize petitioners’
property and records in violation of the Fourth Amendment.
Louisiana courts held the arrests and searches illegal. Here, the
court below, while recognizing difficulty in concluding that there
were no disputed issues of fact respecting petitioners’ claim, upheld
summary dismissal of the action on the ground of respondents’
legislative immunity. Held: Since there is no evidence of the
respondent Chairman’s “involvement in any activity that could
result in liability,” the complaint as to him was properly dismissed.
The doctrine of legislative immunity protects “legislators engaged
‘in the sphere of legitimate legislative activity,” . . . not only from
the consequences of litigation’s results but also from the burden
of defending themselves.” However, the doctrine of legislative
immunity is less absolute when applied to officers or employees
of legislative bodies. There is a sufficient factual dispute with
respect to the alleged participation in the conspiracy of the sub-
committee’s chief counsel to require that a trial be had. The
legal consequences of such participation, if it occurred, cannot be
determined prior to the factual refinement of trial. The judgment
below is therefore reversed as to the subcommittee’s chief counsel.

123 U. S. App. D. C. 190, 358 F. 2d 821, affirmed in part and
reveised and remanded in part.

Arthur Kinoy argued the cause for petitioners. With
him on the brief was William M. Kunstler.

Roger Robb argued the cause for respondents. With
him on the brief were Solicitor General Marshall, Assist-
ant Attorney General Sanders and David L. Rose.

Per CURIAM.

The Court of Appeals for the District of Columbia
Circuit sustained the order granting summary judgment
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to the respondents who are, respectively, the Chairman
and counsel of the Internal Security Subcommittee of the
Judiciary Committee of the United States Senate. Peti-
tioners’ claim is essentially that respondents tortiously
entered into and participated in a conspiracy and concert
of action with Louisiana officials to seize property and
records of petitioners by unlawful means in violation of
petitioners’ Fourth Amendment rights. The circum-
stances of the searches and arrests involved are set forth
in Dombrowski v. Pfister, 380 U. S. 479 (1965), and in
Judge Wisdom’s dissenting opinion in the District Court
in that case, 227 F. Supp. 556, 573 (D. C. E. D. La. 1964).
Louisiana courts held the arrests and searches illegal
because the warrants secured by the police had not been
supported by a showing of probable cause. In a civil
suit by these same petitioners against the Louisiana offi-
cials allegedly involved in the conspiracy, the Court of
Appeals for the Fifth Circuit, reversing a summary judg-
ment in favor of third-party defendants, held that plain-
tiffs had raised a genuine issue of material fact whether
the Chairman “and the other members of the [State]
Committee were ‘acting in the sphere of legitimate legis-
lative activity,” which would entitle them to immunity.”
Pfister v. Arceneauz, 376 F. 2d 821.

In the present case, the court below recognized “con-
siderable difficulty” in reaching the conclusion that, on
the basis of the affidavits of the parties, there were no
disputed issues of fact with respect to petitioners’ claim.
It nevertheless upheld summary dismissal of the action
on the ground that “the record before the District Court
contained unchallenged facts of a nature and scope suffi-
cient to give [respondents] an immunity against answer-
ability in damages . . ..” In support of this conclusion
the court addressed itself to only that part of petitioners’
claims which related to the take-over of the records by
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respondents after the “raids.” As to this, it held that
the subject matter of the seized records was within the
jurisdiction of the Senate Subcommittee and that the
1ssuance of subpoenas to the Louisiana committee to
obtain the records held by it was validated by subsequent
Subcommittee ratification. On this basis, the court held
that the acts for which petitioners seek relief were priv-
ileged, citing Tenney v. Brandhove, 341 U. S. 367 (1951).

The court did not specifically comment upon peti-
tioners’ contention that the record shows a material
dispute of fact as to their claim that respondent Sour-
wine actively collaborated with counsel to the Louisiana
committee in making the plans for the allegedly illegal
“raids” pursuant to the claimed authority of the Lou-
isiana committee and on its behalf, in which petitioners
claim that their property and records were seized in
violation of their Fourth Amendment rights. In the
absence of the factual refinement which can oceur only
as a result of trial, we need not and, indeed, could not
express judgment as to the legal consequences of such
collaboration, if it occurred.

There is controverted evidence in the record, such as
the date appearing on certain documents which respond-
ents’ evidence disputes as a typographical error, which
affords more than merely colorable substance to peti-
tioners’ assertions as to respondent Sourwine. We make
no comment as to whether this evidence standing alone
would be sufficient to support a verdict in petitioners’
favor against respondent Sourwine, or would require a
verdict in his favor. But we believe that, as against an
employee of the committee, this showing is sufficient to
entitle petitioners to go to trial. In respect of respondent
Eastland, we agree with the lower courts that petitioners’
complaint must be dismissed. The record does not con-
tain evidence of his involvement in any activity that
could result in liability. It is the purpose and office of
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the doctrine of legislative immunity, having its roots as
it does in the Speech or Debate Clause of the Constitu-
tion, Kilbourn v. Thompson, 103 U. S. 168, 204 (1881),
that legislators engaged “in the sphere of legitimate
legislative activity,” Tenney v. Brandhove, supra, 341
U. S., at 376, should be protected not only from the con-
sequences of litigation’s results but also from the burden
of defending themselves. This Court has held, however,
that this doctrine is less absolute, although applicable,
when applied to officers or employees of a legislative
body, rather than to legislators themselves. As the Court
said in Tenney v. Brandhove, supra, the doctrine, in
respect of a legislator, “deserves greater respect than
where an official acting on behalf of the legislature is
sued . .. .”* (341 U. S, at 378.) Cf. Wheeldin v.
Wheeler, 373 U. S. 647 (1963). In light of this prin-
ciple, we are compelled to hold that there is a sufficient
factual dispute with respect to respondent Sourwine to
require reversal of the judgment below as to him,
Accordingly, we affirm the order of the Court of
Appeals as to respondent Eastland and reverse and
remand to the District Court as to respondent Sourwine
for further proceedings in accordance with this opinion.

MRr. JusTickE Brack took no part in the consideration
or decision of this case.

*As the Court pointed out in Tenney, supra (per Frankfurter, J.),
in Kilbourn v. Thompson, supra, this Court “allowed a judgment
against the Sergeant-at-Arms, but found that one could not be
entered against the defendant members of the House.” 341 U. S,
at 378.

262-921 O - 68 - 9
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TACURCI v. LUMMUS CO.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE SECOND CIRCUIT.

No. 6, Mise. Decided May 15, 1967.

In this wrongful death diversity action the District Court Judge
submitted the question of negligence to the jury by a special inter-
rogatory which asked that, if it found negligent design of the “skip
hoist,” it indicate which of five specific design aspects it had found
unsafe. The jury returned a speecial verdict for petitioner but
answered only one of the five subsections. Respondent’s motion
for judgment notwithstanding the verdict was denied and respond-
ent appealed. The Court of Appeals concluded that respondent’s
negligence was not established as to the four design aspects that
were unanswered, and, holding that the evidence did not support
a finding of negligence on the fifth aspect, reversed with instruc-
tions to enter judgment for respondent. Petitioner’s request for
rehearing was denied. Since this Court does not share the Court
of Appeals’ confidence as to the meaning of the jury’s failure to
answer four subdivisions of the interrogatory, held, the Court of
Appeals erred in directing judgment for respondent and the case
should have been remanded to the Trial Judge who was in the
best position to pass upon the question of a new trial.

Certiorari granted; 340 F. 2d 868, vacated in part and remanded.

Arnold B. Elkind for petitioner.
Raymond L. Falls, Jr., for respondent.

Per CuUriaM.

Petitioner, whose husband was killed while testing the
operation of a “skip hoist,” brought this diversity action
claiming that respondent had negligently designed the
hoist. The Trial Judge submitted this question to the
jury in the form of a special interrogatory which asked
that the jury, if it found negligent design, “please indi-
cate” which of five specified design aspects of the hoist
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had been found unsafe. The jury was to answer “Yes”
or “No” with respect to each of the five enumerated
factors. The jury returned a special verdict for peti-
tioner, answering one of the five subsections of the inter-
rogatory in petitioner’s favor and leaving the other four
unanswered. The Trial Judge denied respondent’s motion
for judgment notwithstanding the jury’s verdiet, and
respondent appealed.

The Court of Appeals in its principal opinion* con-
cluded that “we must take it that they [the jury]
found that Lummus’ negligence was not established”
as to the four aspects of design covered by the un-
answered subsections of the interrogatory. The court
then held that the evidence did not support the jury’s
finding of negligence as to the fifth aspect of design
and reversed the trial court’s judgment with instructions
to enter judgment for respondent. Petitioner sought
rehearing in the Court of Appeals, noting her timely
objection to the trial court’s use of the special interroga-
tory and arguing that the Court of Appeals had improp-
erly restricted its review of the evidence to the one aspect
of design. Rehearing was denied, one judge again dis-
senting, and this petition for a writ of certiorari followed.

We do not share the Court of Appeals’ confidence as
to the meaning, in light of the trial court’s instructions,
of the jury’s failure to answer four subdivisions of the
interrogatory. Perhaps the jury intended to resolve these
questions in respondent’s favor; but the jury might have
been unable to agree on these issues, or it simply might
not have passed upon them because it concluded that

*In addition, one member of the panel concurred and the other
dissented. The concurring opinion, though based upon a com-
pletely different aspect of this complex case, appears to adopt
the interpretation of the interrogatory answers which we find
unwarranted.
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respondent had negligently designed the hoist in another
respect. In either of the latter two situations, petitioner
would clearly deserve a new trial, at least as to these
unresolved issues of negligence. See Union Pac. R. Co.
v. Bridal Veil Lumber Co., 219 F. 2d 825; 5 Moore, Fed-
eral Practice 1 49.03[4], at 2208 (1964 ed.). Under these
circumstances, we think the Court of Appeals erred in
directing entry of judgment for respondent; the case
should have been remanded to the Trial Judge, who was
in the best position to pass upon the question of a new
trial in light of the evidence, his charge to the jury, and
the jury’s verdict and interrogatory answers. Fed. Rule
Civ. Proe. 50 (d). See Neely v. Eby Construction Co.,
386 U. S. 317; Weade v. Dichmann, Wright & Pugh,
Inc., 337 U. S. 801. Accordingly, the motion for leave
to proceed in forma pauperis and the petition for a writ
of certiorari are granted, the judgment of the Court of
Appeals is vacated insofar as it directed entry of judg-
ment for respondent, and the case is remanded with
instructions to remand to the District Court to determine
whether petitioner is entitled to a new trial.

It is so ordered.

MR. JusticE Brack would reverse the judgment of
the Court of Appeals and reinstate the judgment of the
District Court in favor of petitioner.

MR. Justice HArLAN, dissenting.

In Neely v. Eby Construction Co., 386 U. S. 317, we
held that a court of appeals might, despite denial by
the trial judge of motions for a new trial and for judg-
ment notwithstanding the verdict, appropriately instruct
the district court to enter judgment against the jury-
verdict winner. We also recognized in Neely, however,
that there might be situations in which the necessity
for a new trial would be better determined by the trial
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court, and that in such situations the court of appeals
should return the case to the district court for such an
assessment.

In joining Neely, I did not understand the opinion
to require this Court to interpose in each case its own
judgment of the relative competence of the court of
appeals and of the district court to pass on the new
trial motion. Rather, I understood Neely to place upon
the court of appeals the responsibility for determining
“in its informed discretion,” supra, at 329, which, if any,
of the issues urged in support of a new trial “should be
reserved for the trial court.” Ibid. I think that sound
judicial administration demands that this Court should
overturn a considered judgment of a court of appeals on
such issues only in situations of manifest abuse of
discretion.

The Court in this instance states that it does “not
share the Court of Appeals’ confidence as to the mean-
ing, in light of the trial court’s instructions, of the jury’s
failure to answer” subquestions included in the interroga-
tories. The ambiguities upon which the Court now relies
were earnestly urged by petitioner in her petition for re-
hearing to the Court of Appeals. Petition for Rehearing
5-6, 7-8. They were, as the Court in Neely intended,
before the Court of Appeals for its judgment whether
the case should be returned to the District Court for
determination of the necessity for a new trial. Had I
been sitting on the Court of Appeals I might not have
agreed with the view taken of this case by the majority
there, but I cannot agree that their conclusion was a
manifest abuse of their “informed discretion.” I hope
that this decision does not indicate that the Court is
about to embark on a course comparable to that it set
for itself in FELA cases.

I would affirm the judgment of the Court of Appeals.
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AERO MAYFLOWER TRANSIT CO., INC. v.
UNITED STATES ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF INDIANA.

No. 1136. Decided May 15, 1967.
Affirmed.

Henry P. Sailer and James L. Beattey for appellant.

Solicitor General Marshall, Assistant Attorney Gen-
eral Turner, Howard E. Shapiro, Robert W. Ginnane
and Fritz R. Kahn for the United States et al, and
Alan F. Wohlstetter for Alaska Orient Van Service et al.,
appellees.

Per CuriamMm.

The motions to affirm are granted and the judgment
1s affirmed.

RUBIO v. UNITED STATES.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE
SEVENTH CIRCUIT.

No. 710, Mise. Decided May 15, 1967.
Certiorari granted; judgment reversed.
Petitioner pro se.
Solicitor General Marshall for the United States.

PeEr CuriaMm.

The motion for leave to proceed in forma pauperis
and the petition for a writ of certiorari are granted.
The judgment is reversed. Coppedge v. United States,
369 U. S. 438.
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GERBERDING v. TAHASH, WARDEN.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF MINNESOTA.

No. 1059, Mise. Decided May 15, 1967.

Certiorari granted; 275 Minn. 195, 146 N. W. 2d 541, reversed.

Petitioner pro se.,

Douglas M. Head, Attorney General of Minnesota,
William J. Hempel, Deputy Attorney General, and
Gerard W. Snell, Acting Solicitor General, for respondent.

PeEr CURIAM.

The motion for leave to proceed in forma pauperis and
the petition for a writ of certiorari are granted. The
judgment is reversed. Jackson v. Denno, 378 U. S. 368.

SKOLNICK ». KERNER, GOVERNOR
OF ILLINOIS, ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS.

No. 1401, Mise. Decided May 15, 1967.

260 F. Supp. 318, appeal dismissed.

Appellant pro se.

William G. Clark, Attorney General of Illinois, and
Richard A. Michael, Assistant Attorney General, for
appellees.

PeEr CuriaM.

The motion to dismiss is granted and the appeal is
dismissed for want of a substantial federal question.
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BANKS v. CALIFORNIA.

ON PETITION FOR WRIT OF CERTIORARI TO THE DISTRICT
COURT OF APPEAL OF CALIFORNIA, FIRST
APPELLATE DISTRICT.

No. 889, Mise. Decided May 15, 1967.

Certiorari granted; vacated and remanded.

Petitioner pro se.

Thomas C. Lynch, Attorney General of California,
Albert W. Harris, Jr., Assistant Attorney General, and
Charles W. Rumph, Deputy Attorney General, for
respondent.

Per CuriaM.

The motion for leave to proceed in forma pauperis
and the petition for a writ of certiorari are granted.

The judgment is vacated and the case is remanded to
the District Court of Appeal of California, First Appel-
late District, for further consideration in light of
Chapman v. California, 386 U. S. 18.
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AMERICAN TRUCKING ASSOCIATIONS, INC. w.
UNITED STATES ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF COLUMBIA,

No. 1046. Decided May 15, 1967.
260 F. Supp. 386, affirmed.

Peter T. Beardsley and Harry J. Jordan for appellant.

Solicitor General Marshall, Assistant Attorney General
Turner, Howard E. Shapiro, Robert W. Ginnane and
Leonard S. Goodman for the United States et al., Gerald
E. Dwyer and Kenneth H. Lundmark for New York
Central Transport Co., and Martin L. Cassell, Theodore E.
Desch and Walter J. Myskowsk: for Rock Island Motor
Transit Co., appellees.

Per CuriaM.

The motions to affirm are granted and the judgment
is affirmed.




94 OCTOBER TERM, 1966.

May 15, 1967. 387 U.8S.

HOLDING, psa GRAND NEWS .
BLANKENSHIP ©ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA.

No. 1088. Decided May 15, 1967.

259 F. Supp. 694, reversed in part and appeal dismissed and certiorari
denied in part.

Samuel W. Block, Thomas P. Sullivan and Paul C.
Duncan for appellant.

Per CuURIiAM.

Probable jurisdiction noted as to Question 1. The
judgment of the District Court for the Western District
of Oklahoma entered November 4, 1966, is reversed insofar
as it adjudged provisions of §§ 1040.1 to 1040.10 of
Title 21 of the Oklahoma Statutes to be constitutional.
Bantam Books, Inc. v. Sullivan, 372 U. 8. 58. Treating
the nonappealable issue presented by Question 2 as if
contained in a petition for a writ of certiorari, the peti-
tion is denied. See Mishkin v. New York, 383 U. S. 502,
512

MER. JusTicE HARLAN concurs in the denial of certiorari
as to Question 2, but would affirm the judgment of the
District Court as to Question 1.

Mgr. JusticE WHITE would note probable jurisdiction
and set the case for oral argument.
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BLANKENSHIP et aL. v. HOLDING, pBA
GRAND NEWS.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA.

No. 1089. Decided May 15, 1967.
259 F. Supp. 694, affirmed.

Charles Nesbitt, Attorney General of Oklahoma,
and Jeff Hartmann, Assistant Attorney General, for
appellants.

Samuel W. Block, Thomas P. Sullivan and Paul C.
Duncan for appellee.

Per CuURIAM.

Probable jurisdiction noted. The judgment of the
District Court for the Western District of Oklahoma
entered November 4, 1966, is affirmed insofar as it
adjudged provisions of §§ 1040.1 to 1040.10 of Title 21
of the Oklahoma Statutes to be unconstitutional.
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WIRTZ, SECRETARY OF LABOR v. LOCAL
UNIONS NOS. 9, 9-A, & 9-B, INTERNA-
TIONAL UNION OF OPERATING
ENGINEERS.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE TENTH CIRCUIT.

No. 1116. Decided May 15, 1967.

Certiorari granted; 254 F. Supp. 980 and 366 F. 2d 911, vacated
and remanded with directions to dismiss the complaint as moot.

Solicitor General Marshall, Assistant Attorney General
Sanders, Nathan Lewin, Alan S. Rosenthal, Robert C.
McDiarmid, Charles Donahue, Edward D. Friedman
and James R. Beaird for petitioner.

J. Albert Woll for respondents.

PEr CURIAM.

Upon the joint suggestion of the parties and an inde-
pendent examination of the case, the petition for a writ
of certiorari is granted, the judgments are vacated and
the case is remanded with directions to dismiss the
complaint as moot.




MOODY ». FLOWERS. 4L

Syllabus.

MOODY ket aL v. FLOWERS ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR
THE MIDDLE DISTRICT OF ALABAMA.

No. 624. Argued April 17-18, 1967.—Decided May 22, 1967.*

These cases involve attacks on state statutes on the ground that
they cause malapportionment in the establishment of local units
governed by elected bodies. In No. 624, appellants sued state
officers and others seeking to enjoin enforcement of an Alabama
statute which prescribes the apportionment and districting scheme
for electing members of Houston County’s governing board and
allegedly causes overrepresentation of certain areas and under-
representation of others. In No. 491, appellees sued the members
of the Suffolk County Board of Supervisors seeking to enjoin
enforcement of county charter provisions specifying that the
County’s governing board shall be composed of the supervisors
of its 10 towns (which vary in population) each of whom shall
have one vote. In both cases, three-judge district courts were
convened under 28 U. S. C. § 2281, which requires a three-judge
court where an injunction is sought to restrain the operation of
a state statute. From the dismissal of the complaint in No. 624,
and the judgment invalidating on equal-protection grounds the
statute in No. 491, appeals were taken. Held:

1. The “statute” in each of these cases is one of limited appli-
cation concerning only a particular county; hence a three-judge
court was improperly convened under 28 U. S. C. §2281 and
each appeal should have been taken to the appropriate Court of
Appeals, not to this Court. Pp. 101-104.

(a) The purpose of § 2281 is to prevent a single judge from
paralyzing an entire regulatory scheme on a statewide basis by
issuing a broad injunction order. P. 101.

(b) Section 2281 does not apply to local ordinances or reso-
Iutions, such as those involved in these cases or operate against
state officers like those here who perform matters of only local
concern. Pp. 101-102.

*Together with No. 491, Board of Supervisors of Suffolk County
et al. v. Bianchi et al., on appeal from the United States District
Court for the Eastern District of New York.
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(¢) A local device, like the one in No. 624, does not assume
statewide significance for purposes of determining three-judge
court jurisdiction because other local devices may work toward
the same end. P. 102.

(d) The county charter, in No. 491, is similar to a local
ordinance, and its character is not changed because it is enacted
into state law. Though the alleged malapportionment reflected
in that charter is also reflected in other statutory provisions having
statewide application, the complaint challenged and the three-
judge court considered only the charter and not statewide law.
Pp. 102-104.

2. Since the time for perfecting appeals to the respective Courts
of Appeals may have passed, the judgments are vacated and
remanded for the entry of fresh decrees to facilitate timely appeals.
P. 104.

No. 624, 256 F. Supp. 195; and No. 491, 256 F. Supp. 617, vacated
and remanded.

Charles 8. Rhyne argued the cause for appellants in
No. 624. With him on the briefs were Brice W. Rhyne
and C. R. Lewis.

Stanley S. Corwin argued the cause for appellants in
No. 491. With him on the briefs were Reginald C.
Smith, Howard M. Finkelstein and Pierre G. Lundberg.

Truman Hobbs argued the cause for appellees in No.
624. With him on the brief were MacDonald Gallion,
Attorney General of Alabama, and Gordon Madison,
Assistant Attorney General.

Frederic Block and Richard C. Cahn argued the cause
and filed a brief for appellees in No. 491.

Francis X. Beytagh, Jr., argued the cause pro hac vice
for the United States, as amicus curiae, urging reversal
in No. 624 and affirmance in No. 491. With him on the
brief were Solicitor General Marshall, Assistant Attorney
General Doar and Bruce J. Terris.

Briefs of amict curiae were filed in both cases by Louis
J. Lefkowitz, Attorney General, pro se, and Daniel M.
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Cohen, Robert W. Imrie and George D. Zuckerman,
Assistant Attorneys General, for the Attorney General
of the State of New York, and by Morris H. Schneider
and Seymour S. Ross for the County of Nassau. Rich-
ard C. Cahn, Walter Maclyn Conlon and Robert G.
Dixon, Jr., filed a brief for the Towns of Babylon et al.,
as amici curige, urging affirmance in No. 491. Members
of the Board of Supervisors of the County of Nassau
filed a brief, as amici curiae, in No. 491.

Mgr. Justice Doucras delivered the opinion of the
Court.

The threshold question in these cases is whether this
Court has jurisdiction under 28 U. S. C. § 1253 on direct
appeals from the decisions of the respective District
Courts purportedly convened pursuant to 28 U. S. C.
§ 2281. The answer to that question in turn depends
upon whether the three-judge courts in these cases were
properly convened.

In No. 624, appellants attack the validity of an Ala-
bama statute (Ala. Laws 1957, Act No. 9, p. 30) pre-
seribing the apportionment and districting scheme for
electing members of the Houston County Board of Rev-
enue and Control. Under the statute, the Board consists
of five members, each elected by the qualified electors of
the district of which he is a resident. The challenged
statute prescribes the areas constituting the various dis-
tricts. The action is brought against the appellees,
including some state officials, seeking a declaration that
the statute is invalid and an injunction prohibiting its
enforcement, and requesting that the court order at-large
elections until the State Legislature redistricts and reap-
portions the Board on a population basis. The theory
is that the apportionment and districting scheme results
in the overrepresentation of certain areas and the under-
representation of others. The complaint also requested
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the convening of a three-judge court. A three-judge court
was convened and the complaint was dismissed. 256 F.
Supp. 195. We noted probable jurisdiction, 385 U. S. 966.

In No. 491, appellees brought an action against appel-
lants, members of the Suffolk County Board of Super-
visors, seeking a declaration that so much of § 203 of
the Suffolk County Charter (N. Y. Laws 1958, c¢. 278)
as provides that each supervisor shall have one vote
as a member of the Suffolk County Board of Supervisors
violates the Fourteenth Amendment and an injunction
prohibiting the appellants from acting as a Board of
Supervisors unless and until a change in their voting
strength is made, and requesting the convening of a
three-judge court. The 10 towns of Suffolk County, New
York, elect, by popular vote, a supervisor every two years.
The supervisor is the town’s representative on the Suffolk
County Board of Supervisors. Suffolk County Charter
§ 201. And, each supervisor is entitled to one vote on the
County Board of Supervisors. Suffolk County Charter
§ 203. Pursuant to Art. 9, §§ 1 and 2, of the New York
Constitution, the State Legislature approved a charter
for the county containing, inter alia, the above provisions.
N. Y. Laws 1958, c. 278.

Appellees claim that granting each supervisor one vote
regardless of the population of the town which elected
him results in an overrepresentation of the towns with
small populations and underrepresentation of towns with
large populations.

A three-judge court was convened and it declared § 203
of the Suffolk County Charter invalid because in conflict
with the Equal Protection Clause of the Fourteenth
Amendment, and ordered the Board to submit to the
county electorate a plan for reconstruction of the Board
so as to insure voter equality. 256 F. Supp. 617. We
noted probable jurisdiction. 385 U. S. 966.
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This Court has jurisdiction of these direct appeals
under 28 U. S. C. § 1253 only if the respective actions
were “required . . . to be heard and determined by a
district court of three judges.” Section 2281 of 28
U. S. C. requires that a three-judge court be convened
in any case in which a preliminary or permanent injunc-
tion is sought to restrain “the enforcement, operation or
execution of any State statute by restraining the action
of any officer of such State in the enforcement or execu-
tion of such statute . ...” The purpose of § 2281 is “to
prevent a single federal judge from being able to paralyze
totally the operation of an entire regulatory scheme . . .
by issuance of a broad injunctive order” (Kennedy v.
Mendoza-Martinez, 372 U. S. 144, 154) and to provide
“procedural protection against an improvident state-wide
doom by a federal court of a state’s legislative policy.”
Phillips v. United States, 312 U. S. 246, 251. In order
for § 2281 to come into play the plaintiffs must seek to
enjoin state statutes “by whatever method they may be
adopted, to which a State gives her sanction . . . .”
American Federation of Labor v. Watson, 327 U. S. 582,
592-593.

The Court has consistently construed the section as
authorizing a three-judge court not merely because a
state statute is involved but only when a state statute
of general and statewide application is sought to be
enjoined. See, e. g., Ex parte Collins, 277 U. S. 565;
Ez parte Public National Bank, 278 U. S. 101; Rorick v.
Board of Commussioners, 307 U. S. 208; Cleveland v.
United States, 323 U. S. 329, 332; Griffin v. School Board,
377 U. S. 218, 227-228. The term “statute” in § 2281
does not encompass local ordinances or resolutions. The
officer sought to be enjoined must be a state officer; a
three-judge court need not be convened where the action
seeks to enjoin a local officer (Ex parte Collins, supra;
Rorick v. Board of Commissioners, supra) unless he is

262-921 O - 68- 10
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functioning pursuant to a statewide policy and perform-
ing a state function. Spielman Motor Sales Co. v.
Dodge, 295 U. S. 89. Nor does the section come into
operation where an action is brought against state officers
performing matters of purely local concern. Rorick v.
Board of Commissioners, supra. And, the requirement
that the action seek to enjoin a state officer cannot be
circumvented “by joining, as nominal parties defendant,
state officers whose action is not the effective means of
the enforcement or execution of the challenged statute.”
Wilentz v. Sovereign Camp, 306 U. S. 573, 579-580.

In No. 624, the constitutional attack was directed to
a state statute dealing with matters of local concern—
the apportionment and districting for one county’s gov-
erning board. The statute is not a statute of statewide
application, but relates solely to the affairs of one county
in the State. The fact that state officers were named
as defendants cannot change the result.

It is said that there is enough similarity between this
law and the laws governing other Alabama counties as
to give this case a statewide interest. It is said that 29
counties having a city of consequence located within
their borders have the same “crazy quilt” of malappor-
tionment to insure rural voters’ control. It is said that
32 other counties provide for election of county board
members at large but with a local residence requirement
which insures rural control. It is said that six rural
counties elect their governing bodies on an at-large basis
with no local residence requirement. We indicate no
views on the merits. But we do suggest that even a
variety of different devices, working perhaps to the same
end, still leaves any one device local rather than statewide
for purposes of the statutory three-judge court.

In No. 491, the constitutional attack is directed at
provisions of a county charter providing that the county
governing board shall be composed of the supervisors of
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the several towns and that each supervisor shall have one
vote. The county charter is similar to a local ordinance,
a challenge to which cannot support a three-judge court.
The fact that the charter was enacted into state law does
not change the result. The charter provisions plainly
relate only to one county and the statute enacting the
charter is similarly limited. It does not remotely re-
semble a state statute of general, statewide application.
It is a statute dealing solely with matters of local con-
cern. Nor was the action brought against “state offi-
cers” within the meaning of the statute; it was brought
to enjoin local officers acting solely with reference to local
matters.

It is argued, however, that the alleged malapportion-
ment reflected in the charter is also reflected in § 150
and § 153 of the New York County Law, which does
have a statewide application, and that the provisions of
the charter here challenged are actually interchangeable
with § 150 and § 153 of the County Law.® It is also
argued that to get rid of this alleged malapportionment
the Court would have to declare unconstitutional not
only the provisions of the charter but also § 150 and

1Section 150 of the N. Y. County Law (1950) provides that
“[t]he supervisors of the several cities and towns in each county . . .
shall constitute the board of supervisors of the county” and § 153
subd. 4 provides for a majority vote of the supervisors with respect
to actions of the Board of Supervisors where “no proportion of the
voting strength for such action is otherwise prescribed.” But § 2 of
the N. Y. County Law provides that the provisions of the law shall
not apply “in so far as they are in conflict with or in limitation
of a provision of any alternative form of county government . . .
adopted by a county pursuant to section two of article nine of the
constitution, or any . . . county government law or civil divisions
act enacted by the legislature and applicable to such county . . .,
or in conflict with any local law . . . adopted by a county under
an optional or alternative form of county government . . . unless
a contrary intent is expressly stated in [the law].”
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§ 153 of the County Law. The complaint, however,
challenges only the charter. It makes no challenge of
any statewide law. And the three-judge court con-
sidered it as an attack only on the charter. 256 F. Supp.
617.2

We therefore do not accept the invitation to get into
the niceties of the relationship between the provisions
of the charter and the New York County Law, but take
the complaint as we find it for purposes of the jurisdic-
tional question, and conclude on the face of the complaint
that we have only an alleged malapportionment under
a county charter.

Since the “statute” in each of these cases is one of
limited application, concerning only a particular county
involved in the litigation, a three-judge court was im-
properly convened. Appeals should, therefore, have been
taken to the respective Courts of Appeals, not to this
Court. Since the time for perfecting those appeals may
have passed, we vacate the judgments and remand the
causes to the court which heard each case so that they
may enter a fresh decree from which appellants may, if
they wish, perfect timely appeals to the respective Courts
of Appeals. Phillips v. United States, supra, at 254.

Decrees vacated.

2 And see Bianchi v. Griffing, 238 F. Supp. 997, where the three-
judge court in this case denied the motion to dismiss and denied the
motion for an injunction against the continued operation of the
Board, pending legislative or other political action to correct the
alleged malapportionment.
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Syllabus.

SAILORS et AL. v. BOARD OF EDUCATION OF THE
COUNTY OF KENT Et aL.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR
THE WESTERN DISTRICT OF MICHIGAN.

No. 430. Argued April 17-18, 1967.—Decided May 22, 1967.

Appellants brought this suit seeking, inter alia, to enjoin as violative
of the Fourteenth Amendment enforcement of a Michigan statute
under which appellee school board and other county school boards
are chosen—not by the electors of the county, but by delegates
from the local boards from candidates nominated by school elec-
tors. A three-judge district court, rejecting appellants’ contention
that the system paralleled the county-unit system invalidated in
Gray v. Sanders, 372 U. 8. 368, dismissed the complaint. Held:

1. A three-judge court was properly convened since the chal-
lenged statute has general and statewide application. Moody v.
Flowers, ante, p. 97, distinguished. P. 107.

2. There is no constitutional reason why nonlegislative state or
local officials may not be chosen otherwise than by elections. The
functions of appellee school board are essentially administrative
and the elective-appointive system used to select its members is
well within the State’s latitude in the selection of such officials.
Pp. 107-111.

254 F. Supp. 17, affirmed.

Wendell A. Miles argued the cause for appellants.
With him on the brief was Roger D. Anderson.

Paul O. Strawhecker argued the cause for appellees
and filed a brief for Kentwood Public Schools. With him
on the brief for the Board of Education of the County of
Kent was George E. Cook. On the brief for appellee
the Attorney General of Michigan, were Robert A.
Derengoskt, Solicitor General, and Eugene Krasicky,
Assistant Attorney General.

Francis X. Beytagh, Jr., argued the cause pro hac vice
for the United States, as amicus curiae, urging reversal,
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With him on the brief were Solicitor General Marshall,
Assistant Attorney General Doar and Bruce J. Terrts.

Briefs of amici curiae were filed by Louis J. Lefkow:itz,
Attorney General, pro se, and Daniel M. Cohen, Robert
W. Imrie and George D. Zuckerman, Assistant Attorneys
General, for the Attorney General of the State of New
York, and by Morris H. Schneider and Seymour S. Ross
for the County of Nassau.

Mr. JusticE Doucras delivered the opinion of the
Court.

Appellants, qualified and registered electors of Kent
County, Michigan, brought this suit in the Federal Dis-
trict Court to enjoin the Board of Education of Kent
County from detaching certain schools from the city of
Grand Rapids and attaching them to Kent County, to
declare the county board to be unconstitutionally con-
stituted, and to enjoin further elections until the elec-
toral system is redesigned. Attack is also made on the
adequacy of the statutory standards governing decisions
of the county board in light of the requirements of due
process. We need not bother with the intricate problems
of state law involved in the dispute. For the federal
posture of the case is a very limited one. The people of
Michigan (qualified school electors) elect the local school
boards." No constitutional question is presented as
respects those elections. The alleged constitutional ques-
tions arise when it comes to the county school board.
It is chosen, not by the electors of the county, but by
delegates from the local boards. Each board sends a
delegate to a biennial meeting and those delegates elect

1In Michigan the members of the local school distriet’s board are
elected by popular vote of the residents of the district. See Mich.
Stat. Ann. §15.3023 (1959); Mich. Stat. Ann. §§ 15.3027, 15.3055,
15.3056, 15.3107, 15.3148, 15.3188, 15.3511 (Supp. 1965).
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a county board of five members, who need not be mem-
bers of the local boards,®> from candidates nominated by
school electors. It is argued that this system of choosing
county board members parallels the county-unit system
which we invalidated under the Equal Protection Clause
of the Fourteenth Amendment in Gray v. Sanders, 372
U. S. 368, and violates the principle of “one man, one
vote” which we held in that case and in Reynolds v. Stms,
377 U. S. 533, was constitutionally required in state elec-
tions. A vast array of facts is assembled showing alleged
inequities in a system which gives one vote to every local
school board (irrespective of population, wealth, ete.) in
the selection of the county board. A three-judge court
was convened, and it held by a divided vote that the
method of constitution of the county board did not vio-
late the Fourteenth Amendment. 254 F. Supp. 17. We
noted probable jurisdiction, 385 U. S. 966.

We conclude that a three-judge court was properly
convened, for unlike the situation in Moody v. Flowers,
ante, p. 97, this is a case where the state statute that is
challenged °* applies generally to all Michigan county
school boards of the type desecribed.

We start with what we said in Reynolds v. Sims, supra,
LD o

“Political subdivisions of States—counties, cities,
or whatever—never were and never have been con-
sidered as sovereign entities. Rather, they have been
traditionally regarded as subordinate governmental

2 Mich. Stat. Ann. §§15.3294 (1), 15.3295 (1) (Supp. 1965). By
Mich. Stat. Ann. §§ 15.3294 (2)-15.3294 (6) (Supp. 1965), members
of the county board may be chosen at popular elections provided the
board submits the matter to a referendum and the people approve.
So far as we are advised, no such referendum has been held; and
the membership of the county board, here challenged, was constituted
by electors chosen by the local boards.

3 Mich. Stat. Ann. § 15.3294 (1) (Supp. 1965).
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instrumentalities created by the State to assist in the
carrying out of state governmental functions. As
stated by the Court in Hunter v. City of Pittsburgh,
207 U. S. 161, 178, these governmental units are
‘created as convenient agencies for exercising such
of the governmental powers of the State as may be
entrusted to them,” and the ‘number, nature and
duration of the powers conferred upon [them] . . .
and the territory over which they shall be exercised
rests in the absolute discretion of the State.””

We find no constitutional reason why state or local
officers of the nonlegislative character involved here may
not be chosen by the governor, by the legislature, or by
some other appointive means rather than by an election.
Our cases have, in the main, dealt with elections for
United States Senator or Congressman (Gray v. Sanders,
supra, Wesberry v. Sanders, 376 U. S. 1) or for state
officers * (Gray v. Sanders, supra) or for state legislators.
Reynolds v. Sims, supra; WMCA, Inc. v. Lomenzo, 377
U. S. 633; Dawis v. Mann, 377 U. S. 678; Roman v.
Sincock, 377 U. S. 695; Lucas v. Colorado Gen. Assem-
bly, 377 U. S. 713; Marshall v. Hare, 378 U. S. 561.

They were all cases where elections had been provided
and cast no light on when a State must provide for the
election of local officials.

A State cannot of course manipulate its political sub-
divisions so as to defeat a federally protected right, as for
example, by realigning political subdivisions so as to deny
a person his vote because of race.® Gomallion v. Light-

+ The officers in Gray v. Sanders were: U. 8. Senator, Governor,
Lieutenant Governor, Justice of the Supreme Court, Judge of the
Court of Appeals, Secretary of State, Attorney General, Comptroller
General, Commissioner of Labor, and Treasurer.

5 Nor can the restraints imposed by the Constitution on the
States be circumvented by local bodies to whom the State delegates
authority. Standard Computing Scale Co. v. Farrell, 249 U. S. 571,
577; Cooper v. Aaron, 358 U. S. 1, 17.
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foot, 364 U. S. 339, 345. Yet as stated in Anderson v.
Dunn, 6 Wheat. 204, 226:

“The science of government is the most abstruse
of all sciences; if, indeed, that can be called a science
which has but few fixed principles, and practically
consists in little more than the exercise of a sound
discretion, applied to the exigencies of the state as
they arise. It is the science of experiment.”

If we assume arguendo that where a State provides
for an election of a local official or ageney, the require-
ments of Gray v. Sanders and Reynolds v. Sims must be
met, we are still short of an answer to the present prob-
lem and that is whether Michigan may allow its county
school boards to be appointed.

When we stated . . . the state legislatures have con-
stitutional authority to experiment with new techniques”
(Day-Brite Lighting, Inc. v. Missour:, 342 U. S. 421,
423), we were talking about the Due Process Clause of
the Fourteenth Amendment, as was Mr. Justice Holmes,
dissenting in Lochner v. New York, 198 U. S. 45, 75, when
he said “. . . a constitution is not intended to em-
body . . . the organic relation of the citizen to the
State . . . .” But as we indicated in Gomillion v. Light-
foot, supra, it is precisely that same approach that we
have taken when it comes to municipal and county
arrangements within the framework of a State. Save
and unless the state, county, or municipal government
runs afoul of a federally protected right, it has vast lee-
way in the management of its internal affairs.

The Michigan system for selecting members of the
county school board is basically appointive rather than
elective.® We need not decide at the present time whether

¢ The delegates from the local school boards, not the school
electors, select the members of the county school board. While
the school electors elect the members of the local school boards
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a State may constitute a local legislative body through
the appointive rather than the elective process. We
reserve that question for other cases such as Board of
Supervisors v. Bianchi, ante, p. 97, which we have dis-
posed of on jurisdictional grounds. We do not have that
question here, as the County Board of Education per-
forms essentially administrative functions;’ and while
they are important, they are not legislative in the
classical sense.

Viable local governments may need many innovations,
numerous combinations of old and new devices, great
flexibility in municipal arrangements to meet changing

and the local school boards, in turn, select delegates to attend the
meeting at which the county board is selected, the delegates need
not cast their votes in accord with the expressed pre{erenc'es of the
school electors. There is not even a formal method by which a
delegate can determine the preferences of the people in his district.
It is evident, therefore, that the membership of the county board is
not determined, directly or indirectly, through an election in which
the residents of the county participate. The “electorate” under the
Michigan system is composed not of the people of the county, but
the delegates from the local school boards.

7 The authority of the county board includes the appointment of
a county school superintendent (Mich. Stat. Ann. §15.3298 (1) (b)
(Supp. 1965)), preparation of an annual budget and levy of taxes
(Mich. Stat. Ann. § 15.3298 (1) (¢) (Supp. 1965)), distribution of
delinquent taxes (Mich. Stat. Ann. § 15.3298 (1) (d) (Supp. 1965)),
furnishing consulting or supervisory services to a constituent school
district upon request (Mich. Stat. Ann. §15.3298 (1)(g) (Supp.
1965)), conducting cooperative educational programs on behalf of
constituent school districts which request such services (Mich. Stat.
Ann. §153298 (1)(i) (Supp. 1965)), and with other intermediate
school districts (Mich. Stat. Ann. § 15.3298 (1)(j) (Supp. 1965)),
employment of teachers for special educational programs (Mich.
Stat. Ann. §15.3298 (1) (h) (Supp. 1965)), and establishing, at the
direction of the Board of Supervisors, a school for children in the
juvenile homes (Mich. Stat. Ann. § 15.3298 (1) (k) (Supp. 1965)).
One of the board’s most sensitive functions, and the one giving rise
to this litigation, is the power to transfer areas from one school
district to another. Mich. Stat. Ann. § 15.3461 (1959).
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urban conditions. We see nothing in the Constitution
to prevent experimentation. At least as respects non-
legislative officers, a State can appoint local officials or
elect them or combine the elective and appointive sys-
tems as was done here. If we assume arguendo that
where a State provides for an election of a local official
or agency—whether administrative, legislative, or judi-
cial—the requirements of Gray v. Sanders and Reynolds
v. Sims must be met, no question of that character
is presented. For while there was an election here for
the local school board, no constitutional complaint is
raised respecting that election. Since the choice of mem-
bers of the county school board did not involve an elec-
tion and since none was required for these nonlegislative
offices, the principle of ‘“one man, one vote” has no
relevancy.

Affirmed.

MRr. JusticE HArLAN and MR. JUSTICE STEWART
concur in the result.
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DUSCH kTt AL. v. DAVIS ET AL.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT.

No. 724. Argued April 17-18, 1967.—Decided May 22, 1967.

Appellees brought this suit against local and state officials seeking
to enjoin as invidiously discriminatory a local government plan
embodied in state law under which the City of Virginia Beach,
Virginia, was consolidated with Princess Anne County to form
seven boroughs, which vary considerably in population. Under the
Seven-Four Plan of the amended charter involved herein the new
city council consists of 11 members, each of whom is elected at
large. Four are elected without regard to residence; each of
the seven others must reside in a different borough. A three-
judge court previously convened, holding that it had no jurisdic-
tion, transferred the case to the District Court. That court’s
approval of the plan was reversed by the Court of Appeals.
Held:

1. Since the charter is local and not statewide, this case is not
one for a three-judge court. Moody v. Flowers, ante, p. 97,
followed. P. 114.

2. An otherwise nondiscriminatory plan is not invalid because
it uses boroughs “merely as the basis of residence for candidates,
not for voting or representation” (Fortson v. Dorsey, 379 U. S,,
at 438), since each councilman represents the city as a whole
and not just the borough where he resides. Pp. 114-117.

361 F. 2d 495, reversed.

Harry Frazier I1I argued the cause for appellants.
With him on the briefs was Archibald G. Robertson.

Henry E. Howell, Jr., argued the cause and filed a brief
for appellees.

Francis X. Beytagh, Jr., argued the cause pro hac
vice for the United States, as amicus curiae, urging affirm-
ance. With him on the brief were Solicitor General
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Marshall, Assistant Attorney General Doar and Bruce J.
Terris.

Briefs of amici curiae were filed by Louis J. Lefkow:itz,
Attorney General, pro se, and Daniel M. Cohen, Robert
W. Imrie and George D. Zuckerman, Assistant Attorneys
General, for the Attorney General of the State of New
York, and by Morris H. Schneider and Seymour S. Ross
for the County of Nassau.

Me. JusticE DouaLras delivered the opinion of the
Court.

In 1963 the City of Virginia Beach, Virginia, consoli-
dated with adjoining Princess Anne County, which was
both rural and urban; and a borough form of government
was adopted. There are seven boroughs, one correspond-
ing to the boundaries of the former city and six corre-
sponding to the boundaries of the six magisterial districts.
The consolidation plan was effected pursuant to Virginia
law * and the charter embodied in the plan was approved
by the legislature.?

Three boroughs—Bayside, Kempsville, and Lynn-
haven—are primarily urban. Three—Blackwater, Prin-
cess Anne, and Pungo—are primarily rural. The borough
of Virginia Beach, centering around its famous ocean
beach and bay, is primarily tourist.

Electors of five boroughs, having exhausted attempts
to obtain relief in the state courts,® instituted this suit
against local and state officials claiming that the con-
solidation plan in its distribution of voting rights violated
the principle of Reynolds v. Sims, 377 U. S. 533, and

1 Va. Code 1950, Tit. 15, Art. 4, c. 9 (1956 Repl. Vol.).

2Va. Acts 1962, c. 147. The consolidation plan was an interim
one, the idea being that another system would be initiated not sooner
than 1968 and not later than 1971.

3 Davis v. Dusch, 205 Va. 676, 139 S. E. 2d 25.
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asking for the convening of a three-judge court. The
three-judge court held that its jurisdiction had not been
established because the issue was local in character and
transferred the cause to the District Court.

The District Court held the original alloeation invalid
as denying voter equality and stayed further proceedings
to allow the city an opportunity to seek a charter amend-
ment at the 1966 session of the State Legislature. The
charter was amended to provide for the Seven-Four Plan
now being challenged.* Under the amended charter, the
council is composed of 11 members. Four members are
elected at large without regard to residence. Seven are
elected by the voters of the entire eity, one being required
to reside in each of the seven boroughs. Pursuant to
leave of the District Court, appellees filed an amended
complaint challenging the validity of the Seven-Four
Plan. The District Court approved this plan. The Court
of Appeals reversed, 361 F. 2d 495. The case is here on
appeal (28 U. S. C. §1254 (2)) and we postponed the
question of jurisdiction to the merits. 385 U. S. 999.

For the reasons stated in Moody v. Flowers, ante, p.
97, the case is not one for a three-judge court, the
charter being local only and not of statewide application.

In Sailors v. Board of Education, ante, p. 105, we
reserved the question whether the apportionment of
municipal or county legislative agencies is governed by
Reynolds v. Sims. But though we assume arguendo that
it is, we reverse the Court of Appeals. It felt that
Reynolds v. Sims required “that each legislator, State or
municipal, represent a reasonably like number in popula-
tion,” 361 F. 2d, at 497, pointing out that Blackwater,
where 733 people live, will have the same representation
as Lynnhaven with 23,731 and Bayside with 29,048 and
Kempsville with 13,900. The Court of Appeals reaffirmed

4 Va. Acts 1966, c. 39.
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what it had decided in Ellis v. Mayor and City Council of
Baltimore, 352 F. 2d 123, 128, that “the fundamental
prineiple of representative government in this country is
one of equal representation for equal numbers of people,
without regard to race, sex, economic status, or place of
residence within a State.” And the court held that the
provision for four city-wide members “does not remedy
or in any way affect the disproportion of representation
of the 7 borough members.” 361 F. 2d, at 497.

The Seven-Four Plan makes no distinction on the basis
of race, creed, or economic status or location. Each of
the 11 councilmen is elected by a vote of all the electors
in the city. The fact that each of the seven councilmen
must be a resident of the borough from which he is
elected, is not fatal. In upholding a residence require-
ment for the election of state senators from a multi-
district county we said in Fortson v. Dorsey, 379 U. S.
433, 438:

“It is not accurate to treat a senator from a multi-
district county as the representative of only that
district within the county wherein he resides. The
statute uses districts in multi-district counties merely
as the basis of residence for candidates, not for vot-
ing or representation. Each district’s senator must
be a resident of that district, but since his tenure
depends upon the county-wide electorate he must
be vigilant to serve the interests of all the people
in the county, and not merely those of people in his
home district; thus in fact he is the county’s and
not merely the district’s senator.”

By analogy the present consolidation plan uses bor-
oughs in the city “merely as the basis of residence for
candidates, not for voting or representation.” He is
nonetheless the city’s, not the borough’s, councilman. In
Fortson there was substantial equality of population in
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the senatorial districts, while here the population of the
boroughs varies widely. If a borough’s resident on the
council represented in fact only the borough, residence
being only a front, different conclusions might follow.
But on the assumption that Reynolds v. Sims controls,
the constitutional test under the Equal Protection Clause
is whether there is an “invidious” discrimination. 377
U. S, at 561. As stated by the District Court:

“The principal and adequate reason for providing
for the election of one councilman from each bor-
ough is to assure that there will be members of the
City Council with some general knowledge of rural
problems to the end that this heterogeneous city will
be able to give due consideration to questions pre-
sented throughout the entire area.

“['T]he history—past and present—of the area and
population now comprising the City of Virginia
Beach demonstrates the compelling need, at least
during an appreciable transition period, for knowl-
edge of rural problems in handling the affairs of one
of the largest area-wide cities in the United States.
Bluntly speaking, there is a vast area of the present
City of Virginia Beach which should never be re-
ferred to as a city. District representation from the
old County of Princess Anne with elected members of
the Board of Supervisors selected only by the voters
of the particular district has now been changed to
permit city-wide voting. The ‘Seven-Four Plan’ is
not an evasive scheme to avoid the consequences of
reapportionment or to perpetuate certain persons in
office. The plan does not preserve any controlling
influence of the smaller boroughs, but does indicate a
desire for intelligent expression of views on subjects
relating to agriculture which remains a great eco-
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nomic factor in the welfare of the entire population.
As the plan becomes effective, if it then operates to
minimize or cancel out the voting strength of racial
or political elements of the voting population, it will
be time enough to consider whether the system still
passes constitutional muster.”

The Seven-Four Plan seems to reflect a detente
between urban and rural communities that may be
important in resolving the complex problems of the mod-
ern megalopolis in relation to the city, the suburbia, and
the rural countryside.” Finding no invidious diserimi-
nation we conclude that the judgment of the Court of
Appeals must be and is

Reversed.

Mg. JusticE HarLaNn and MR. JUSTICE STEWART
concur in the result.

5 The populations of the seven boroughs are:

Bl A T T g A e e R e g o 733
IRungort el oyt by e e e e e 2,504
BrincesspAmned: =t WA b e e L i e 5 7,211
KempBsvillere s - R o L m s iy o 13,900
Inymnhayenss il e o b o S S e Tt 23,731
Bayside g sk St s b e i Danadyy 29,048
VirginiapBeachse i hidin. e r At o Bt Aoy, 8,091

It is obvious that, if the percentage of qualified voters is in aceord
with the population, Lynnhaven and Bayside, if united in their
efforts, could elect all 11 councilmen even though the election were
at large.

262-921 O - 68 - 11
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BOUTILIER ». IMMIGRATION AND
NATURALIZATION SERVICE.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT.

No. 440. Argued March 14, 1967 —Decided May 22, 1967.

Petitioner, an alien who at the time of his entry into the United
States was a homosexual, held excludable under §212 (a)(4) of
the Immigration and Nationality Act of 1952, as one “afflicted
with [a] psychopathic personality,” a term which Congress clearly
intended to include homosexuals. Pp. 120-125.

363 F. 2d 488, affirmed.

Blanch Freedman argued the cause for petitioner.
With her on the briefs was Robert Brown.

Nathan Lewin argued the cause for respondent. On
the brief were Solicitor General Marshall, Assistant
Attorney General Vinson and Philip R. Monahan.

Briefs of amict curiae, urging reversal, were filed by
David Carliner, Nanette Dembitz and Alan H. Levine
for the American Civil Liberties Union et al., and by
the Homosexual Law Reform Society of America.

MR. JusticE CLARK delivered the opinion of the Court.

The petitioner, an alien, has been ordered deported
to Canada as one who upon entry into this country was
a homosexual and therefore “afflicted with psychopathic
personality” and excludable under § 212 (a)(4) of the
Immigration and Nationality Act of 1952, 66 Stat. 182,
8 U.S. C. §1182 (a)(4).* Petitioner’s appeal from the

*“Sec. 212. (a) Except as otherwise provided in this Act, the
following classes of aliens shall be ineligible to receive visas and
shall be excluded from admission into the United States:

“(4) Aliens afflicted with psychopathic personality, epilepsy, or a
mental defeet . . ..”

Section 241 (a)(1) of the Immigration and Nationality Act,
66 Stat. 204, 8 U. 8. C. §1251 (a) (1), provides that: “Any alien in
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finding of the Special Inquiry Officer was dismissed by
the Board of Immigration Appeals, without opinion, and
his petition for review in the Court of Appeals was dis-
missed, with one judge dissenting. 363 F. 2d 488. It
held that the term “psychopathic personality,” as used
by the Congress in §212 (a)(4), was a term of art
intended to exclude homosexuals from entry into the
United States. It further found that the term was not
void for vagueness and was, therefore, not repugnant to
the Fifth Amendment’s Due Process Clause. We granted
certiorari, 385 U. S. 927, and now affirm.

14

Petitioner, a Canadian national, was first admitted to
this country on June 22, 1955, at the age of 21. His
last entry was in 1959, at which time he was returning
from a short trip to Canada. His mother and stepfather
and three of his brothers and sisters live in the United
States. In 1963 he applied for citizenship and submitted
to the Naturalization Examiner an affidavit in which he
admitted that he was arrested in New York in October
1959, on a charge of sodomy, which was later reduced to
simple assault and thereafter dismissed on default of the
complainant. In 1964, petitioner, at the request of the
Government, submitted another affidavit which revealed
the full history of his sexual deviate behavior. It stated
that his first homosexual experience occurred when he
was 14 years of age, some seven years before his entry
into the United States. Petitioner was evidently a pas-
sive participant in this encounter. His next episode was
at age 16 and occurred in a public park in Halifax, Nova
Scotia. Petitioner was the active participant in this
affair. During the next five years immediately preceding

the United States . . . shall, upon the order of the Attorney General,
be deported who—(1) at the time of entry was within one or more
of the classes of aliens excludable by the law existing at the time of
such entry . ...’
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his first entry into the United States petitioner had
homosexual relations on an average of three or four times
a year. He also stated that prior to his entry he had
engaged in heterosexual relations on three or four occa-
sions. During the eight and one-half years immediately
subsequent to his entry, and up to the time of his second
statement, petitioner continued to have homosexual re-
lations on an average of three or four times a year.
Since 1959 petitioner had shared an apartment with a
man with whom he had had homosexual relations.

The 1964 affidavit was submitted to the Public Health
Service for its opinion as to whether petitioner was ex-
cludable for any reason at the time of his entry. The
Public Health Service issued a certificate in 1964 stating
that in the opinion of the subscribing physicians peti-
tioner “was afflicted with a class A condition, namely,
psychopathic personality, sexual deviate” at the time of
his admission. Deportation proceedings were then in-
stituted. “No serious question,” the Special Inquiry
Officer found, “has been raised either by the respondent
[petitioner here], his counsel or the psychiatrists [em-
ployed by petitioner] who have submitted reports on
the respondent as to his sexual deviation.” Indeed, the
officer found that both of petitioner’s psychiatrists “con-
cede that the respondent has been a homosexual for a
number of years but conclude that by reason of such
sexual deviation, the respondent is not a psychopathic
personality.” Finding against petitioner on the facts, the
issue before the officer was reduced to the purely legal
question of whether the term “psychopathic personality”
included homosexuals and if it suffered illegality because
of vagueness.

1I.

The legislative history of the Act indicates beyond a
shadow of a doubt that the Congress intended the phrase
“psychopathic personality” to include homosexuals such
as petitioner.
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Prior to the 1952 Act the immigration law excluded
“persons of constitutional psychopathic inferiority.” 39
Stat. 875, as amended, 8 U. S. C. §136 (a) (1946 ed.).
Beginning in 1950, a subcommittee of the Senate Com-
mittee on the Judiciary condueted a comprehensive study
of the immigration laws and in its report found “that the
purpose of the provision against ‘persons with constitu-
tional psychopathie inferiority’ will be more adequately
served by changing that term to ‘persons afflicted with
psychopathic personality,” and that the classes of men-
tally defectives should be enlarged to include homosexuals
and other sex perverts.” S.Rep. No. 1515, 81st Cong., 2d
Sess., p. 345. The resulting legislation was first intro-
duced as S. 3455 and used the new phrase “psychopathic
personality.” The bill, however, contained an additional
clause providing for the exclusion of aliens “who are
homosexuals or sex perverts.” As the legislation pro-
gressed (now S. 2550 in the 82d Congress), however, it
omitted the latter clause “who are homosexuals or sex
perverts” and used only the phrase “psychopathic per-
sonality.” The omission is explained by the Judiciary
Committee Report on the bill:

“The provisio[n] of S. 716 [one of the earlier bills
not enacted] which specifically excluded homosex-
uals and sex perverts as a separate excludable class
does not appear in the instant bill. The Public
Health Service has advised that the provision for
the exclusion of aliens afilicted with psychopathic
personality or a mental defect which appears in the
mstant bill is sufficiently broad to provide for the
exclusion of homosexuals and sex perverts. This
change of nomenclature is not to be construed in
any way as modifying the intent to exclude all aliens
who are sexual deviates” (Emphasis supplied.)
S. Rep. No. 1137, 82d Cong., 2d Sess., p. 9.
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Likewise, a House bill, H. R. 5678, adopted the position
of the Public Health Service that the phrase “psycho-
pathic personality” excluded from entry homosexuals and
sex perverts. The report that accompanied the bill shows
clearly that the House Judiciary Committee adopted the
recommendation of the Public Health Service that “psy-
chopathic personality” should be used in the Act as a
phrase that would exclude from admission homosexuals
and sex perverts. H. R. Rep. No. 1365, 82d Cong., 2d
Sess. It quoted at length, and specifically adopted, the
Public Health Service report which recommended that
the term “psychopathic personality’”” be used to “specify
such types of pathologic behavior as homosexuality or
sexual perversion.” We, therefore, conclude that the
Congress used the phrase “psychopathic personality” not
in the clinical sense, but to effectuate its plirpose to ex-
clude from entry all homosexuals and other sex perverts.

Petitioner stresses that only persons afflicted with psy-
chopathic personality are excludable. This, he says, is
“a condition, physical or psychiatric, which may be mani-
fested in different ways, including sexual behavior.”
Petitioner’s contention must fall by his own admissions.
For over six years prior to his entry petitioner admittedly
followed a continued course of homosexual conduct. The
Public Health Service doctors found and certified that
at the time of his entry petitioner “was afflicted with
a class A condition, namely, psychopathic personality,
sexual deviate . . ..” It was stipulated that if these
doctors were to appear in the case they would testify
to this effect and that “no useful purpose would be served
by submitting this additional psychiatric material [fur-
nished by petitioner’s doctors] to the United States Pub-
lic Health Service ... .” The Government clearly
established that petitioner was a homosexual at entry.
Having substantial support in the record, we do not now
disturb that finding, especially since petitioner admitted
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being a homosexual at the time of his entry. The exist-
ence of this condition over a continuous and uninter-
rupted period prior to and at the time of petitioner’s
entry clearly supports the ultimate finding upon which
the order of deportation was based.

Ajule

Petitioner says, even so, the section as construed is
constitutionally defective because it did not adequately
warn him that his sexual affliction at the time of entry
could lead to his deportation. It is true that this Court
has held the “void for vagueness” doctrine applicable to
civil as well as criminal actions. See Small Co. v. Am.
Sugar Ref. Co., 267 U. S. 233, 239 (1925). However, this
1s where “the exaction of obedience to a rule or stand-
ard . . . was so vague and indefinite as really to be no rule
or standard at all. . ..” In short, the exaction must strip
a participant of his rights to come within the principle of
the cases. But the “exaction” of § 212 (a)(4) never ap-
plied to petitioner’s conduct after entry. The section im-
poses neither regulation of nor sanction for conduct. In
this situation, therefore, no necessity exists for guidance
so that one may avoid the applicability of the law. The
petitioner is not being deported for conduct engaged in
after his entry into the United States, but rather for
characteristics he possessed at the time of his entry.
Here, when petitioner first presented himself at our
border for entrance, he was already afflicted with homo-
sexuality. The pattern was cut, and under it he was
not admissible.

The constitutional requirement of fair warning has no
applicability to standards such as are laid down in
§ 212 (a)(4) for admission of aliens to the United States.
It has long been held that the Congress has plenary
power to make rules for the admission of aliens and to ex-
clude those who possess those characteristics which Con-
gress has forbidden. See The Chinese Exclusion Case,
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130 U. S. 581 (1889). Here Congress commanded that
homosexuals not be allowed to enter. The petitioner was
found to have that characteristic and was ordered
deported. The basis of the deportation order was his
affliction for a long period of time prior to entry, t. e.,
six and one-half years before his entry. It may be, as
some claim, that “psychopathic personality” is a medi-
cally ambiguous term, including several separate and
distinct afflictions. Noyes, Modern Clinical Psychiatry
410 (3d ed. 1948). But the test here is what the Con-
gress intended, not what differing psychiatrists may
think. It was not laying down a clinical test, but an
exclusionary standard which it declared to be inclusive
of those having homosexual and perverted characteristics.
It can hardly be disputed that the legislative history of
§ 212 (a)(4) clearly shows that Congress so intended.

But petitioner says that he had no warning and that
no interpretation of the section had come down at the
time of his 1955 entry. Therefore, he argues, he was
unaware of the fact that homosexual conduct engaged
in after entry could lead to his deportation. We do not
believe that petitioner’s post-entry conduct is the basis
for his deportation order. At the time of his first entry
he had continuously been afflicted with homosexuality
for over six years. To us the statute is clear. It fixes
“the time of entry” as the crucial date and the record
shows that the findings of the Public Health Service
doctors and the Special Inquiry Officer all were based
on that date. We find no indication that the post-entry
evidence was of any consequence in the ultimate decision
of the doctors, the hearing officer or the court. Indeed,
the proof was uncontradicted as to petitioner’s character-
istic at the time of entry and this brought him within
the excludable class. A standard applicable solely to
time of entry could hardly be vague as to post-entry
conduct.
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The petitioner raises other points, including the claim
that an “arriving alien” under the Act is entitled to medi-
cal examination. Since he is not an “arriving alien”
subjeet to exclusion, but a deportable alien within an ex-
cludable class—who through error was permitted entry—
it is doubtful if the requirement would apply. But we
need not go into the question since petitioner was twice
offered examination and refused to submit himself. He
can hardly be heard to complain now. The remaining
contentions are likewise without merit.

Affirmed.

Mg. JusticE BRENNAN dissents for the reasons stated
by Judge Moore of the Court of Appeals, 363 F. 2d
488, 496-499.

MR. Justice DouagLas, with whom MR. JusTickE FoRTAS
concurs, dissenting.

The term “psychopathic personality” is a treacherous
one like “communist” or in an earlier day “Bolshevik.”
A label of this kind when freely used may mean only
an unpopular person. It is much too vague by consti-
tutional standards for the imposition of penalties or
punishment.

Cleckley defines “psychopathic personality” as one
who has the following characteristics:

(1) Superficial charm and good “intelligence.”
(2) Absence of delusions and other signs of irrational
“thinking.” (3) Absence of “nervousness”’ or psycho-
neurotic manifestations. (4) Unreliability. (5) Un-
truthfulness and insincerity. (6) Lack of remorse
or shame. (7) Inadequately motivated antisocial
behavior. (8) Poor judgment and failure to learn
by experience. (9) Pathologic egocentricity and
incapacity for love. (10) General poverty in major
affective reactions. (11) Specific loss of insight.
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(12) Unresponsiveness in general interpersonal rela-
tions. (13) Fantastic and uninviting behavior with
drink and sometimes without. (14) Suicide rarely
carried out. (15) Sex life impersonal, trivial and
poorly integrated. (16) Failure to follow any life
plan. Cleckley, The Mask of Sanity 238-255 (1941).

The word “psychopath” according to some means “a
sick mind.” Guttmacher & Weihofen, Psychiatry and
the Law 86 (1952):

“In the light of present knowledge, most of the
individuals ealled psychopathic personalities should
probably be considered as suffering from neurotic
character disorders. They are, for the most part,
unhappy persons, harassed by tension and anxiety,
who are struggling against unconscious conflicts
which were created during the very early years of
childhood. The nature and even the existence of
these conflicts which drive them restlessly on are
unknown to them. When the anxiety rises to a
certain pitch, they seek relief through some anti-
social act. The frequency with which this pattern
recurs in the individual is dependent in part upon
the intensity of the unconscious conflict, upon the
tolerance for anxiety, and upon chance environ-
mental situations which may heighten or decrease
it. One of the chief diagnostic criteria of this type
of neuretically determined delinquency is the repeti-
tiveness of the pattern. The usual explanation, as
for example, that the recidivistic check-writer has
just ‘got in the habit of writing bad checks’ is
meaningless.” Id., at 88-89,

Many experts think that it is a meaningless designa-

tion.

“Not yet is there any common agreement . . . as

to classification or . . . etiology.” Noyes, Modern Clin-

1cal

Psychiatry 410 (3d ed. 1948). “The only conclu-

sion that seems warrantable is that, at some time or
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other and by some reputable authority, the term psycho-
pathic personality has been used to designate every
conceivable type of abnormal character.” Curran &
Mallinson, Psychopathic Personality, 90 J. Mental Sei.
266, 278. See also Guttmacher, Diagnosis and Etiology
of Psychopathic Personalities as Perceived in Our Time,
in Current Problems in Psychiatric Diagnosis 139, 154
(Hoch & Zubin ed. 1953); Tappan, Sexual Offences and
the Treatment of Sexual Offenders in the United States,
in Sexual Offences 500, 507 (Radzinowicz ed. 1957). It
is much too treacherously vague a term to allow the high
penalty of deportation to turn on it.

When it comes to sex, the problem is complex. Those
“who fail to reach sexual maturity (hetero-sexuality),
and who remain at a narcissistic or homosexual stage’ are
the products “of heredity, of glandular dysfunction, [or]
of environmental circumstances.” Henderson, Psycho-
pathic Constitution and Criminal Behaviour, in Mental
Abnormality and Crime 105, 114 (Radzinowicz & Turner
ed. 1949).

The homosexual is one, who by some freak, is the
product of an arrested development:

“All people have originally bisexual tendencies which
are more or less developed and which in the course
of time normally deviate either in the direction of
male or female. This may indicate that a trace of
homosexuality, no matter how weak it may be, exists
in every human being. It is present in the ado-
lescent stage, where there is a considerable amount
of undifferentiated sexuality.” Abrahamsen, Crime
and the Human Mind 117 (1944).

Many homosexuals become involved in violations of
laws; many do not. Kinsey reported:
“It is not possible to insist that any departure

from the sexual mores, or any participation in so-
cially taboo activities, always, or even usually, in-
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volves a neurosis or psychosis, for the case histories
abundantly demonstrate that most individuals who
engage in taboo activities make satisfactory social
adjustments. There are, in actuality, few adult
males who are particularly disturbed over their
sexual histories. Psychiatrists, clinical psychologists,
and others who deal with cases of maladjustment,
sometimes come to feel that most people find diffi-
culty in adjusting their sexual lives; but a clinic is
no place to secure incidence figures. The incidence
of tuberculosis in a tuberculosis sanitarium is no
measure of the incidence of tuberculosis in the popu-
lation as a whole; and the incidence of disturbance
over sexual activities, among the persons who come
to a clinic, is no measure of the frequency of similar
disturbances outside of clinics. The impression that
such ‘sexual irregularities’ as ‘excessive’ masturba-
tion, pre-marital intercourse, responsibility for a pre-
marital pregnancy, extra-marital intercourse, mouth-
genital contacts, homosexual activity, or animal
intercourse, always produce psychoses and abnormal
personalities is based upon the fact that the per-
sons who do go to professional sources for advice
are upset by these things.

“It is unwarranted to believe that particular types
of sexual behavior are always expressions of psy-
choses or neuroses. In actuality, they are more
often expressions of what is biologically basic in
mammalian and anthropoid behavior, and of a de-
liberate disregard for social convention. Many of
the socially and intellectually most significant per-
sons in our histories, successful scientists, educators,
physicians, clergymen, business men, and persons of
high position in governmental affairs, have socially
taboo items in their sexual histories, and among
them they have accepted nearly the whole range
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of so-called sexual abnormalities. Among the so-
cially most successful and personally best adjusted
persons who have contributed to the present study,
there are some whose rates of outlet are as high as
those in any case labelled nymphomania or satyriasis
in the literature, or recognized as such in the clinic.”
Kinsey, Sexual Behavior in the Human Male 201-
202 (1948).

It is common knowledge that in this century homo-
sexuals have risen high in our own public service—both
in Congress and in the Executive Branch—and have
served with distinction. It is therefore not credible that
Congress wanted to deport everyone and anyone who
was a sexual deviate, no matter how blameless his social
conduct had been nor how creative his work nor how
valuable his eontribution to society. I agree with Judge
Moore, dissenting below, that the legislative history
should not be read as imputing to Congress a purpose
to classify under the heading “psychopathic personality”
every person who had ever had a homosexual experience:

“Professor Kinsey estimated that ‘at least 37 per
cent’ of the American male population has at least
one homosexual experience, defined in terms of phys-
ical contact to the point of orgasm, between the be-
ginning of adolescence and old age.! Kinsey, Pom-

1 “Homosexual activity in the human male is much more frequent
than is ordinarily realized . . . . In the youngest unmarried group,
more than a quarter (27.3%) of the males have some homosexual
activity to the point of orgasm ... . The incidence among these
single males rises in successive age groups until it reaches a maximum
of 38.7 per cent between 36 and 40 years of age.

“High frequencies do not occur as often in the homosexual as they
do in some other kinds of sexual activity . ... Populations are more
homogeneous in regard to this outlet. This may reflect the diffi-
culties involved in having frequent and regular relations in a socially
taboo activity. Nevertheless, there are a few of the younger ado-
lescent males who have homosexual frequencies of 7 or more per
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eroy & Martin, Sexual Behavior in the Human Male
623 (1948). Earlier estimates had ranged from one
per cent to 100 per cent. Id. at 616-622. The
sponsors of Britain’s current reform bill on homo-
sexuality have indicated that one male in 25 is a
homosexual in Britain.? To label a group so large
‘excludable aliens’ would be tantamount to saying
that Sappho, Leonardo da Vinci, Michelangelo,
Andre Gide, and perhaps even Shakespeare, were
they to come to life again, would be deemed unfit
to visit our shores.® Indeed, so broad a definition
might well comprise more than a few members of
legislative bodies.” 363 F. 2d 488, 497-498.

The Public Health Service, from whom Congress bor-
rowed the term “psychopathic personality” (H. R. Rep.
No. 1365, 82d Cong., 2d Sess., 46-47) admits that the
term is “vague and indefinite.” Id., at 46.

week, and between 26 and 30 the maximum frequencies run to 15
per week. By 50 years of age the most active individual is averag-
ing only 5.0 per week.

“For single, active populations, the mean frequencies of homo-
sexual contacts . . . rise more or less steadily from near once per
week . . . for the younger adolescent boys to nearly twice as often . . .
for males between the ages of 31 and 35. They stand above once
a week through age 50.” Kinsey, Sexual Behavior in the Human
Male 259-261 (1948).

2 Report, Committee on Homosexual Offenses and Prostitution
(1957). ;

3 Sigmund Freud wrote in 1935:

“Homosexuality is assuredly no advantage, but it is nothing to be
ashamed of, no vice, no degradation, it cannot be classified as an
illness; we consider it to be a variation of the sexual function pro-
duced by a certain arrest of sexual development. Many highly
respectable individuals of ancient and modern times have been homo-
sexuals, several of the greatest men among them (Plato, Michel-
angelo, Leonardo da Vinei, ete.). It is a great injustice to persecute
homosexuality as a crime, and cruelty too. If you do not believe
me, read the books of Havelock Ellis.” Ruitenbeek, The Problem
of Homosexuality in Modern Society 1 (1963).




BOUTILIER v. IMMIGRATION SERVICE. 131
118 DoucLas, J., dissenting.

If we are to hold, as the Court apparently does, that
any acts of homosexuality suffice to deport the alien,
whether or not they are part of a fabric of antisocial
behavior, then we face a serious question of due process.
By that construction a person is judged by a standard
that is almost incapable of definition. I have already
quoted from clinical experts to show what a wide range
the term ‘“psychopathic personality’” has. Another
expert * classifies such a person under three headings:

Acting: (1) inability to withstand tedium, (2) lack
of a sense of responsibility, (3) a tendency to “blow up”
under pressure, (4) maladjustment to law and order, and
(5) recidivism.

Feeling: they tend to (1) be emotionally deficient,
narcissistic, callous, inconsiderate, and unremorseful, gen-
erally projecting blame on others, (2) have hair-trigger
emotions, exaggerated display of emotion, and be irritable
and impulsive, (3) be amoral (socially and sexually) and
(4) worry, but do nothing about it.

Thinking: they display (1) defective judgment, living
for the present rather than for the future, and (2) inabil-
ity to profit from experience, 1. e., they are able to realize
the consequences intelligently, but not to evaluate them.

We held in Jordan v. De George, 341 U. S. 223, that the
crime of a conspiracy to defraud the United States of
taxes involved “moral turpitude” and made the person
subject to deportation. That, however, was a term that
has “deep roots in the law.” Id., at 227. But the grab-
bag—“psychopathic personality”’—has no “deep roots”
whatsoever.® Caprice of judgment is almost certain under
this broad definition. Anyone can be caught who is
unpopular, who is off-beat, who is nonconformist.

4 Caldwell, Constitutional Psychopathic State (Psychopathic Per-
sonality) Studies of Soldiers in the U. S. Army, 3 J. Crim. Psycho-
pathology 171-172 (1941).

5See Lindman & MecIntyre, The Mentally Disabled and the Law
299 (1961).
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Deportation is the equivalent to banishment or exile.
Fong Haw Tan v. Phelan, 333 U. S. 6, 10. Though
technically not criminal, it practically may be. The
penalty is so severe that we have extended to the resident
alien the protection of due process. Wong Yang Sung v.
McGrath, 339 U. S. 33. Even apart from deportation
cases, we look with suspicion at those delegations of
power so broad as to allow the administrative staff the
power to formulate the fundamental policy. See Watkins
v. United States, 354 U. S. 178, 203-205; Kent v. Dulles,
357 U. S. 116. In the Watkins case we were protecting
important First Amendment rights. In the Kent case
we were protecting the right to travel, an important
ingredient of a person’s “liberty” within the meaning of
the Fifth Amendment. We deal here also with an aspect
of “liberty” and the requirements of due process. They
demand that the standard be sufficiently clear as to fore-
warn those who may otherwise be entrapped and to pro-
vide full opportunity to conform. “Psychopathic per-
sonality” is so broad and vague as to be hardly more
than an epithet. The Court seeks to avoid this question
by saying that the standard being applied relates only
to what petitioner had done prior to his entry, not to
his postentry conduct. But at least half of the question-
ing of this petitioner related to his postentry conduct.

Moreover, the issue of deportability under § 212 (a) of
the Immigration and Nationality Act of 1952 turns on
whether petitioner is “afflicted with psychopathic person-
ality.” On this T think he is entitled to a hearing to
satisfy both the statute and the requirement of due
process.

One psychiatrist reported:

“On psychiatric examination of Mr. Boutilier,
there was no indication of delusional trend or hallu-
cinatory phenomena. He is not psychotic. From
his own account, he has a psychosexual problem
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but is beginning treatment for this disorder. Diag-
nostically, I would consider him as having a Char-
acter Neurosis, believe that the prognosis in therapy
is reasonably good and do not think he represents
any risk of decompensation into a dependent psy-
chotic reaction nor any potential for frank criminal
activity.”

Another submitted a long report ending as follows:

“The patient’s present difficulties obviously weigh
very heavily upon him. He feels as if he has made
his life in this country and is deeply disturbed at the
prospect of being cut off from the life he has created
for himself. He talks frankly about himself. What
emerged out of the interview was not a picture of a
psychopath but that of a dependent, immature
young man with a conscience, an awareness of the
feelings of others and a sense of personal honesty.
His sexual structure still appears fluid and immature
so that he moves from homosexual to heterosexual
interests as well as abstinence with almost equal
facility. His homosexual orientation seems second-
ary to a very constricted, dependent personality
pattern rather than occurring in the context of a
psychopathic personality. My own feeling is that
his own need to fit in and be accepted is so great
that it far surpasses his need for sex in any form.

“I do not believe that Mr. Boutilier is a psycho-
path.”

In light of these statements, I cannot say that it has
been determined that petitioner was “afflicted” in the
statutory sense either at the time of entry or at present.
“Afflicted” means possessed or dominated by. Oceca-
sional acts would not seem sufficient. “Afflicted” means
a way of life, an accustomed pattern of conduct. What-
ever disagreement there is as to the meaning of “psycho-

262-921 O - 68 - 12
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pathic personality,” it has generally been understood to
refer to a consistent, lifelong pattern of behavior conflict-
ing with social norms without accompanying guilt.
Cleckley, supra, at 29.° Nothing of that character was

6 There is good indication that Congress intended the term
“afflicted with psychopathic personality” to refer only to those
individuals demonstrating “developmental defects or pathological
trends in the personality structure manifest[ed] by lifelong patterns
of action or behavior . . . .” U. S. Public Health Service, Report
on Medical Aspects of H. R. 2379, U. S. Code Cong. & Admin.
News 1700 (1952). The provision for exclusion of persons afflicted
with psychopathic personality replaced the section of the 1917 Aect,
39 Stat. 875, providing for the exclusion of “persons of constitutional
psychopathic inferiority.” The purpose of that clause was “to keep
out ‘tainted blood,” that is, ‘persons who have medical traits which
would harm the people of the United States if those traits were
introduced in this country, or if those possessing those traits were
added to those in this country who unfortunately are so afflicted.” ”
The Immigration and Naturalization Systems of the United States,
S. Rep. No. 1515, 81st Cong., 2d Sess., 343 (1950). The Senate
subcommittee which had been charged with making an investigation
of -the immigration laws concluded that “the exclusion of persons with
‘constitutional psychopathic inferiority’ was aimed at keeping out
of the country aliens with a propensity to mental aberration, those
with an inherent likelihood of becoming mental cases, as indicated
by their case history.” Ibid. It concluded that “the purpose of
the provision against ‘persons with constitutional psychopathic infe-
riority’ will be more adequately served by changing that term to
‘persons afflicted with psychopathic personality,” and that the classes
of mentally defectives should be enlarged to include homosexuals and
other sex perverts.” Id., at 345. Senate Report 1515 accompanied
Senate bill 3455, which included among excludable aliens “[a]liens
afflicted with psychopathic personality,” and “[a]liens who are homo-
sexuals or sex perverts.” The bill was redrafted and became S. 716,
with its counterpart in the House being H. R. 2379; the material
provisions remained the same as in S. 3455. In response to the
House’s request for its opinion on the new provisions, the Public
Health Service noted that:

“The conditions classified within the group of psychopathic person-
alities are, in effect, disorders of the personality. They are charac-
terized by developmental defects or pathological trends in the
personality structure manifest by lifelong patterns of action or
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shown to exist at the time of entry. The fact that he
presently has a problem, as one psychiatrist said, does
not mean that he is or was necessarily “afflicted” with
homosexuality. His conduct is, of course, evidence ma-
terial to the issue. But the informed judgment of experts
is needed to make the required finding. We cruelly muti-
late the Act when we hold otherwise. For we make the
word of the bureaucrat supreme, when it was the exper-
tise of the doctors and psychiatrists on which Congress
wanted the administrative action to be dependent.

behavior, rather than by mental or emotional symptoms. Individuals
with such a disorder may manifest a disturbance of intrinsic per-
sonality patterns, exaggerated personality trends, or are persons ill
primarily in terms of society and the prevailing culture. The latter
or sociopathic reactions are frequently symptomatic of a severe
underlying neurosis or psychosis and frequently include those groups
of individuals suffering from addiction or sexual deviation.” U. S.
Code Cong. & Admin. News 1700 (1952).

The letter setting forth the views of the Public Health Service went
on to say, with respect to the exclusion of “homosexuals or sex
perverts”:

“Ordinarily, persons suffering from disturbances in sexuality are
included within the classification of ‘psychopathic personality with
pathologic sexuality.” This classification will specify such types of
pathologic behavior as homosexuality or sexual perversion which
includes sexual sadism, fetishism, transvestism, pedophilia, ete.” Id.,
at 1701. The bill which was finally enacted, H. R. 5678, provided for
exclusion of “[a]liens afflicted with psychopathic personality,” but
did not provide for exclusion of aliens who are homosexuals or sex
perverts, as had its predecessors. The House Report, H. R. Rep. No.
1365, which accompanied the bill incorporated the full report of the
Public Health Service (H. R. Rep. No. 1365, 82d Cong., 2d Sess.,
at 46—48) and indicated that the “recommendations contained in
the . . . report have been followed.” Id., at 48.

This legislative history indicates that the term “afflicted with
psychopathic personality” was used in a medical sense and was
meant to refer to lifelong patterns of action that are pathologic and
symptomatic of grave underlying neurosis or psychosis. Homo-
sexuality and sex perversion, as a subclass, are limited to the same
afflictions.
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The Commissioner of Food and Drugs, exercising authority dele-
gated to him by the Secretary of Health, Education, and Welfare,
issued regulations requiring that labels and advertisements for
preseription drugs which bear proprietary names for the drugs
or the ingredients carry the corresponding “established name”
(designated by the Secretary) every time the proprietary or trade
name is used. These regulations were designed to implement the
1962 amendment to § 502 (e) (1) (B) of the Federal Food, Drug,
and Cosmetic Act. Petitioners, drug manufacturers and a manu-
facturers’ association, challenged the regulations on the ground
that the Commissioner exceeded his authority under the statute.
The District Court granted the declaratory and injunctive relief
sought, finding that the scope of the statute was not as broad
as that of the regulations. The Court of Appeals reversed with-
out reaching the merits, holding that pre-enforcement review of
the regulations was unauthorized and beyond the jurisdiction of
the District Court, and that no ‘“‘actual case or controversy”
existed. Held:

1. Pre-enforcement review of these regulations is not prohibited
by the Federal Food, Drug, and Cosmetic Act. Pp. 139-148.

(a) The courts should restrict access to judicial review only
upon a showing of “clear and convincing evidence” of a con-
trary legislative intent. Rusk v. Cort, 369 U. S. 367, 379-380.
Pp. 139-141.

(b) The statutory scheme in the food and drug area does
not exclude pre-enforcement judicial review. Pp. 141-144,

(¢) The special-review provisions of § 701 (f) of the Act,
applying to regulations embodying technical factual determina-
tions, were simply intended to assure adequate judicial review
of such agency decisions and manifest no congressional purpose
to eliminate review of other kinds of agency action. P. 144.
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(d) The saving clause of § 701 (f) (6) which states that the
“remedies provided for in this subsection shall be in addition to
and not in substitution for any other remedies provided by law,”
does not foreclose pre-enforcement judicial review and should
be read in harmony with the policy favoring judicial review
expressed in the Administrative Procedure Act and court decisions.
Pp. 144-146.

(e) Ewing v. Mytinger & Casselberry, Inc., 339 U. S. 594,
which did not concern the promulgation of a self-operative
industry-wide regulation, distinguished. Pp. 146-148.

2. This case presents a controversy “ripe” for judicial reso-
lution. Pp. 148-156.

(a) The issue of statutory construction is purely legal, and
the regulations are “final agency action” within § 10 of the Ad-
ministrative Procedure Act. Columbia Broadcasting System v.
United States, 316 U. S. 407, and similar cases followed. Pp.
149-152.

(b) The impact of the regulations upon petitioners is suffi-
ciently direct and immediate as to render the issue appropriate
for judicial review at this stage. Pp. 152-154.

(c) Here the pre-enforcement challenge by nearly all pre-
scription drug manufacturers is not calculated to delay or impede
effective enforcement of the Federal Food, Drug, and Cosmetic
Act. Pp. 154-155.

352 F. 2d 286, reversed and remanded.

Gerhard A. Gesell argued the cause and filed briefs
for petitioners.

Nathan Lewin argued the cause for respondents. With
him on the brief were Solicitor General Marshall, As-
sistant Attorney General Vinson, Beatrice Rosenberg,
Jerome M. Feit and William W. Goodrich.

MR. Justice HARLAN delivered the opinion of the Court.

In 1962 Congress amended the Federal Food, Drug,
and Cosmetic Act (52 Stat. 1040, as amended by the Drug
Amendments of 1962, 76 Stat. 780, 21 U. S. C. § 301 et
seq.), to require manufacturers of prescription drugs to
print the “established name” of the drug “prominently
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and in type at least half as large as that used thereon for
any proprietary name or designation for such drug,” on
labels and other printed material, § 502 (e)(1)(B), 21
U. S. C. §352(e)(1)(B). The “established name” is one
designated by the Secretary of Health, Education, and
Welfare pursuant to § 502(e)(2) of the Act, 21 U. S. C.
§ 352 (e)(2); the “proprietary name” is usually a trade
name under which a particular drug is marketed. The
underlying purpose of the 1962 amendment was to bring
to the attention of doctors and patients the fact that many
of the drugs sold under familiar trade names are actually
identical to drugs sold under their “established” or less
familiar trade names at significantly lower prices. The
Commissioner of Food and Drugs, exercising authority
delegated to him by the Secretary, 22 Fed. Reg. 1051,
25 Fed. Reg. 8625, published proposed regulations de-
signed to implement the statute, 28 Fed. Reg. 1448.
After inviting and considering comments submitted by
interested parties the Commissioner promulgated the fol-
lowing regulation for the “efficient enforcement” of the
Act, §701 (a), 21 U. S. C. §371 (a):

“If the label or labeling of a prescription drug
bears a proprietary name or designation for the drug
or any ingredient thereof, the established name, if
such there be, corresponding to such proprietary
name or designation, shall accompany each appear-
ance of such proprietary name or designation.” 21
CFR §1.104 (g)(1).

A similar rule was made applicable to advertisements
for prescription drugs, 21 CFR § 1.105 (b)(1).

The present action was brought by a group of 37 indi-
vidual drug manufacturers and by the Pharmaceutical
Manufacturers Association, of which all the petitioner
companies are members, and which includes manufac-
turers of more than 90% of the Nation’s supply of pre-
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scription drugs. They challenged the regulations on the
ground that the Commissioner exceeded his authority
under the statute by promulgating an order requiring
labels, advertisements, and other printed matter relating
to prescription drugs to designate the established name
of the particular drug involved every time its trade name
is used anywhere in such material.

The District Court, on cross motions for summary
judgment, granted the declaratory and injunctive relief
sought, finding that the statute did not sweep so broadly
as to permit the Commissioner’s “every time’” interpre-
tation. 228 F. Supp. 855. The Court of Appeals for
the Third Circuit reversed without reaching the merits
of the case. 352 F. 2d 286. It held first that under the
statutory scheme provided by the Federal Food, Drug,
and Cosmetic Act pre-enforcement ! review of these regu-
lations was unauthorized and therefore beyond the juris-
diction of the District Court. Second, the Court of
Appeals held that no “actual case or controversy” existed
and, for that reason, that no relief under the Administra-
tive Procedure Act, 5 U. S. C. §§ 701-704 (1964 ed.,
Supp. IT), or under the Declaratory Judgment Act, 28
U. S. C. §2201, was in any event available. Because
of the general importance of the question, and the
apparent conflict with the decision of the Court of
Appeals for the Second Circuit in Toilet Goods Assn. v.
Gardner, 360 F. 2d 677, which we also review today,
post, p. 158, we granted certiorari. 383 U. S. 924.

i1}

The first question we consider is whether Congress by
the Federal Food, Drug, and Cosmetic Act intended to
forbid pre-enforecement review of this sort of regulation

1 That is, a suit brought by one before any attempted enforcement
of the statute or regulation against him.
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promulgated by the Commissioner. The question is
phrased in terms of “prohibition” rather than “authori-
zation” because a survey of our cases shows that judicial
review of a final agency action by an aggrieved person
will not be cut off unless there is persuasive reason to
believe that such was the purpose of Congress. Board
of Governors v. Agnew, 329 U. S. 441; Heikkila v.
Barber, 345 U. S. 229; Brownell v. Tom We Shung, 352
U. S. 180; Harmon v. Brucker, 355 U. S. 579; Leedom
v. Kyne, 358 U. S. 184; Rusk v. Cort, 369 U. S. 367.
Early cases in which this type of judicial review was
entertained, e. g., Shields v. Utah Idaho Central R. Co.,
305 U. S. 177; Stark v. Wickard, 321 U. S. 288, have
been reinforced by the enactment of the Administrative
Procedure Act, which embodies the basic presumption
of judicial review to one “suffering legal wrong because
of agency action, or adversely affected or aggrieved by
agency action within the meaning of a relevant statute,”
5 U. S. C. §702, so long as no statute precludes such
relief or the action is not one committed by law to
agency discretion, 5 U. S. C. § 701 (a). The Administra-
tive Procedure Act provides specifically not only for
review of “[a]gency action made reviewable by statute”
but also for review of “final agency action for which
there is no other adequate remedy in a court,” 5 U. S. C.
§ 704. The legislative material elucidating that seminal
act manifests a congressional intention that it cover a
broad spectrum of administrative actions,? and this
Court has echoed that theme by noting that the Ad-

2See H. R. Rep. No. 1980, 79th Cong., 2d Sess., 41 (1946): “To
preclude judicial review under this bill a statute, if not specific in
withholding such review, must upon its face give clear and con-
vineing evidence of an intent to withhold it. The mere failure to
provide specially by statute for judicial review is certainly no evi-
dence of intent to withhold review.” See also S. Rep. No. 752,
79th Cong., 1st Sess., 26 (1945).
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ministrative Procedure Act’s “generous review provi-
sions” must be given a ‘“hospitable” interpretation.
Shaughnessy v. Pedreiro, 349 U. S. 48, 51; see United
States v. Interstate Commerce Comm’n, 337 U. S. 426,
433-435; Brownell v. Tom We Shung, supra, Heikkila
v. Barber, supra. Again in Rusk v. Cort, supra, at
379-380, the Court held that only upon a showing of
“clear and convincing evidence” of a contrary legislative
intent should the courts restrict access to judicial review.
See also Jaffe, Judicial Control of Administrative Action
336-359 (1965).

Given this standard, we are wholly unpersuaded that
the statutory scheme in the food and drug area excludes
this type of action. The Government relies on no explicit
statutory authority for its argument that pre-enforcement
review is unavailable, but insists instead that because the
statute includes a specific procedure for such review of
certain enumerated kinds of regulations,® not encompass-
ing those of the kind involved here, other types were nec-
essarily meant to be excluded from any pre-enforcement
review. The issue, however, is not so readily resolved;
we must go further and inquire whether in the con-
text of the entire legislative scheme the existence of that
circumscribed remedy evineces a congressional purpose to
bar agency action not within its purview from judicial
review. As a leading authority in this field has noted,
“The mere fact that some acts are made reviewable should
not suffice to support an implication of exclusion as to
others. The right to review is too important to be
excluded on such slender and indeterminate evidence of
legislative intent.” Jaffe, supra, at 357.

3 Embodied in §§ 701 (e), (f), 21 U. S. C. §§371 (e), (f), and
discussed hereafter. Section 701 (e) provides a procedure for the
issuance of regulations under certain specifically enumerated statutory
sections. Section 701 (f) establishes a procedure for direct review
by a court of appeals of a regulation promulgated under § 701 (e).
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In this case the Government has not demonstrated
such a purpose; indeed, a study of the legislative history
shows rather conclusively that the specific review provi-
sions were designed to give an additional remedy and not
to cut down more traditional channels of review. At the
time the Food, Drug, and Cosmetic Act was under consid-
eration, in the late 1930’s, the Administrative Procedure
Act had not yet been enacted, the Declaratory Judg-
ment Act was in its infancy,” and the scope of judicial
review of administrative decisions under the equity power
was unclear.® It was these factors that led to the form the
statute ultimately took. There is no evidence at all that
members of Congress meant to preclude traditional ave-
nues of judicial relief. Indeed, throughout the considera-
tion of the various bills submitted to deal with this issue,
it was recognized that ‘“There is always an appropriate
remedy in equity in cases where an administrative officer
has exceeded his authority and there is no adequate rem-
edy of law, . . . [and that] protection is given by the
so-called Declaratory Judgments Act . ...” H. R. Rep.
No. 2755, 74th Cong., 2d Sess., 8. It was specifically
brought to the attention of Congress that such methods
had in fact been used in the food and drug area,” and
the Department of Justice, in opposing the enactment
of the special-review procedures of § 701, submitted a
memorandum which was read on the floor of the House

*The Administrative Procedure Act was enacted in 1946, 60
Stat. 237.

5 The Declaratory Judgment Act was enacted in 1934, 48 Stat. 955.

¢See, e. g., the discussion of judicial review under the equity
power in the House of Representatives during the debate on these
provisions. 83 Cong. Rec. 7891-7896 (1938).

7 See, e. g., 83 Cong. Rec. 7783 (remarks of Representative Leavy)
(1938) ; Statement of Professor David F. Cavers before a Subcom-
mittee of the Senate Committee on Commerce on S. 1944, 73d Cong.,
2d Sess. (1933), reprinted in Dunn, Federal Food, Drug, and Cos-
metic Act, A Statement of Its Legislative Record 1110 (1938).
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stating: “As a matter of fact, the entire subsection is
really unnecessary, because even without any express pro-
vision in the bill for court review, any citizen aggrieved
by any order of the Secretary, who contends that the
order is invalid, may test the legality of the order by
bringing an injunction suit against the Secretary, or
the head of the Bureau, under the general equity powers
of the court.” 83 Cong. Rec. 7892 (1938).

The main issue in contention was whether these meth-
ods of review were satisfactory. Compare the majority
and minority reports on the review provisions, H. R. Rep.
No. 2139, 75th Cong., 3d Sess. (1938), both of which
acknowledged that traditional judicial remedies were
available, but disagreed as to the need for additional pro-
cedures. The provisions now embodied in a modified
form in § 701 (f) were supported by those who feared
the life-and-death power given by the Act to the execu-
tive officials, a fear voiced by many members of Congress.
The supporters of the special-review section sought to
include it in the Act primarily as a method of reviewing
agency factual determinations. For example, it was
argued that the level of tolerance for poisonous sprays
on apple crops, which the Secretary of Agriculture had
recently set, was a factual matter, not reviewable in
equity in the absence of a special statutory review pro-
cedure.® Some congressmen urged that challenge to this
type of determination should be in the form of a de novo
hearing in a district court, but the Act as it was finally
passed compromised the matter by allowing an appeal on
a record with a “substantial evidence” test, affording a
considerably more generous judicial review than the
“arbitrary and capricious” test available in the traditional
injunctive suit.®

8 See, e. g., 83 Cong. Rec. 7772-7773, 7781-7784, 7893-7899 (1938).
®See, e. g., the discussion of the conference report, 83 Cong. Reec.
9096-9098 (1938).
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A second reason for the special procedure was to pro-
vide broader venue to litigants challenging such technical
agency determinations. At that time, a suit against the
Secretary was proper only in the District of Columbia,
an advantage that the Government sought to preserve.
The House bill, however, originally authorized review in
any district court, but in the face of a Senate bill allowing
review only in the District of Columbia, the Conference
Committee reached the compromise preserved in the
present statute authorizing review of such agency actions
by the courts of appeals.*®

Against this background we think it quite apparent
that the special-review procedures provided in § 701 (f),
applying to regulations embodying technical factual de-
terminations,’ were simply intended to assure adequate
judicial review of such agency decisions, and that their
enactment does not manifest a congressional purpose to
eliminate judicial review of other kinds of agency action.

This conclusion is strongly buttressed by the fact that
the Act itself, in § 701 (f) (6), states, “The remedies pro-
vided for in this subsection shall be in addition to and
not in substitution for any other remedies provided by
law.” This saving clause was passed over by the Court
of Appeals without discussion. In our view, however, it
bears heavily on the issue, for if taken at face value it
would foreclose the Government’s main argument in this
case. The Government deals with the clause by arguing
that it should be read as applying only to review of

10 See, e. g., 83 Cong. Rec. 7772, 7892, 9092-9093 (1938).

11 8ee Toilet Goods Assn. v. Gardner, 360 F. 2d 677, 683, where
the court noted that “The agency determinations specifically review-
able under § 701 (e) relate to such technical subjects as chemical
properties of particular products and the formulation and applica-
tion of safety standards for protecting public health; Congress natu-
rally did not wish courts to consider such matters without the benefit
of the agency’s views after an evidentiary hearing before it.”
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regulations under the sections specifically enumerated in
§ 701 (e). This is a conceivable reading, but it requires
a considerable straining both of language and of common
understanding. The saving clause itself contains no lim-
itations, and it requires an artificial statutory construc-
tion to read a general grant of a right to judicial review
begrudgingly, so as to cut out agency actions that a literal
reading would cover.

There is no support in the legislative background for
such a reading of the clause. It was included in the
House bill, whose report states that the provision
“ .. saved as a method to review a regulation placed
in effect by the Secretary whatever rights exist to initiate
a historical proceeding in equity to enjoin the enforce-
ment of the regulation, and whatever rights exist to
initiate a declaratory judgment proceeding.” H. R. Rep.
No. 2139, 75th Cong., 3d Sess., 11. The Senate con-
ferees accepted the provision.> The Government argues
that the clause is included as a part of § 701 (f), and
therefore should be read to apply only to those sections
to which the § 701 (f) special-review procedure applies.
But it is difficult to think of a more appropriate place
to put a general saving clause than where Congress
placed it—at the conclusion of the section setting out
a special procedure for use in certain specified instances.
Furthermore, the Government’s reading would result in
an anomaly. The §§ 701 (e)-(f) procedure was included
in the Act in order to deal with the problem of technical
determinations for which the normal equity power was
deemed insufficient. See, supra, pp. 142-144. There
would seem little reason for Congress to have enacted
§ 701 (f), and at the same time to have included a clause
aimed only at preserving for such determinations the

12, R. Conf. Rep. No. 2716, 75th Cong., 3d Sess., 25 (1938);
83 Cong. Rec. 8731-8738 (1938) (Senate agreement to the conference
report).
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other types of review whose supposed inadequacy was
the very reason for the special-review provisions.
Under the Government’s view, indeed, it is difficult to
ascertain when the saving clause would even come into
play: when the special provisions apply, presumably they
must be used and a court would not grant injunctive or
declaratory judgment relief unless the appropriate admin-
istrative procedure is exhausted.” When the special pro-
cedure does not apply, the Government deems the saving
clause likewise inapplicable. The Government, to be
sure, does present a rather far-fetched example of what
it considers a possible application of the relief saved by
§ 701 (f)(6), but merely to state it reveals the weakness
of the Government’s position.’* We prefer to take the
saving clause at its face value, and to read it in harmony
with the policy favoring judicial review expressed in the
Administrative Procedure Act and this Court’s decisions.
The only other argument of the Government requiring
attention on the preclusive effect of the statute is that
Ewing v. Mytinger & Casselberry, Inc., 339 U. S. 594,
counsels a restrictive view of judicial review in the food
and drug area. In that case the Food and Drug Admin-
istrator found that there was probable cause that a
drug was “adulterated” because it was misbranded in
such a way as to be “fraudulent” or “misleading to

13 See Notes of the Advisory Committee on Federal Rule of Civil
Procedure 57, reprinted in 28 U. S. C. App., at 6136: “A declara-
tion may not be rendered if a special statutory proceeding has been
provided for the adjudication of some special type of case . .. .”
See also 6A Moore, Federal Practice § 57.08[3] (2d ed. 1966).

14 The Government apparently views the clause as applying only
when regulations falling within the special-review procedure are
promulgated without affording the required public notice and oppor-
tunity to file objections and to request a public hearing. In such
a case alone, the Government asserts, “an equity proceeding or a
declaratory judgment action . . . might be entertained on the ground
that the statutory procedures had not been followed.” Brief, p. 28.
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the injury or damage of the purchaser or consumer.”
§304 (a), 21 U. S. C. §334 (a). Multiple seizures were
ordered through libel actions. The manufacturer of the
drug brought an action to challenge directly the Admin-
istrator’s finding of probable cause. This Court held that
the owner could raise his constitutional, statutory, and
factual claims in the libel actions themselves, and that
the mere finding of probable cause by the Administrator
could not be challenged in a separate action. That
decision was quite clearly correct, but nothing in its rea-
soning or holding has any bearing on this declaratory
judgment action challenging a promulgated regulation.
The Court in Ewing first noted that the “administra-
tive finding of probable cause required by § 304 (a) is
merely the statutory prerequisite to the bringing of the
lawsuit,” at which the issues are aired. 339 U. S., at
598. Such a situation bears no analogy to the promul-
gation, after formal procedures, of a rule that must be
followed by an entire industry. To equate a finding of
probable cause for proceeding against a particular drug
manufacturer with the promulgation of a self-operative
industry-wide regulation, such as we have here, would
immunize nearly all agency rulemaking activities from
the coverage of the Administrative Procedure Act.
Second, the determination of probable cause in Ewing
has “no effect in and of itself,” 339 U. S., at 598; only
some action consequent upon such a finding could give
it legal life. As the Court there noted, like a deter-
mination by a grand jury that there is probable cause
to proceed against an accused, it is a finding which
only has vitality once a proceeding is commenced, at
which time appropriate challenges can be made. The
Court also noted that the unique type of relief sought by
the drug manufacturer was inconsistent with the policy
of the Act favoring speedy action against goods in ecir-
culation that are believed on probable cause to be adul-
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terated. Also, such relief was not specifically granted
by the Act, which did provide another type of relief in
the form of a consolidation of multiple libel actions in
a convenient venue. 339 U. S., at 602.

The drug manufacturer in Ewing was quite obviously
seeking an unheard-of form of relief which, if allowed,
would have permitted interference in the early stages of
an administrative determination as to specific facts, and
would have prevented the regular operation of the seizure
procedures established by the Act. That the Court
refused to permit such an action is hardly authority for
cutting off the well-established jurisdiction of the federal
courts to hear, in appropriate cases, suits under the
Declaratory Judgment Act and the Administrative Pro-
cedure Act challenging final agency action of the kind
present here,

We conclude that nothing in the Food, Drug, and
Cosmetic Act itself precludes this action.

IL.

A further inquiry must, however, be made. The injunc-
tive and declaratory judgment remedies are discretionary,
and courts traditionally have been reluctant to apply
them to administrative determinations unless these arise
in the context of a controversy “ripe” for judicial resolu-
tion. Without undertaking to survey the intricacies of
the ripeness doctrine ** it is fair to say that its basic
rationale is to prevent the courts, through avoidance of
premature adjudication, from entangling themselves in
abstract disagreements over administrative policies, and
also to protect the agencies from judicial interference
until an administrative decision has been formalized
and its effects felt in a concrete way by the challenging

15 See 3 Davis, Administrative Law Treatise, c. 21 (1958) ; Jaffe,
Judicial Control of Administrative Action, c. 10 (1965).
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parties. The problem is best seen in a twofold aspect,
requiring us to evaluate both the fitness of the issues
for judicial decision and the hardship to the parties of
withholding court consideration.

As to the former factor, we believe the issues presented
are appropriate for judicial resolution at this time. First,
all parties agree that the issue tendered is a purely legal
one: whether the statute was properly construed by the
Commissioner to require the established name of the drug
to be used every time the proprietary name is employed.*®
Both sides moved for summary judgment in the District
Court, and no claim is made here that further administra-
tive proceedings are contemplated. It is suggested that
the justification for this rule might vary with different
circumstances, and that the expertise of the Commis-
sioner is relevant to passing upon the validity of the
regulation. This of course is true, but the suggestion
overlooks the fact that both sides have approached this
case as one purely of congressional intent, and that the
Government made no effort to justify the regulation in
factual terms.

Second, the regulations in issue we find to be “final
agency action” within the meaning of § 10 of the Admin-
istrative Procedure Act, 5 U. S. C. § 704, as construed
in judicial decisions. An “agency action” includes any
“rule,” defined by the Act as “an agency statement of
general or particular applicability and future effect de-
signed to implement, interpret, or preseribe law or policy,”
§§2(c), 2(g), 5 U. 8. C. §§551 (4), 551 (13). The
cases dealing with judicial review of administrative
actions have interpreted the ‘“finality” element in a
pragmatic way. Thus in Columbia Broadcasting System

16 While the “every time” issue has been framed by the parties
in terms of statutory compulsion, we think that its essentially legal
character would not be different had it been framed in terms of
statutory authorization for the requirement.

262-921 O - 68 - 13
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v. United States, 316 U. S. 407, a suit under the Urgent
Deficiencies Act, 38 Stat. 219, this Court held review-
able a regulation of the Federal Communications Com-
mission setting forth certain proscribed contractual
arrangements between chain broadcasters and local sta-
tions. The FCC did not have direct authority to regu-
late these contracts, and its rule asserted only that it
would not license stations which maintained such con-
tracts with the networks. Although no license had in
fact been denied or revoked, and the FCC regulation
could properly be characterized as a statement only of
its intentions, the Court held that ‘“Such regulations
have the force of law before their sanctions are invoked
as well as after. When, as here, they are promulgated by
order of the Commission and the expected conformity to
them causes injury cognizable by a court of equity, they
are appropriately the subject of attack . ...” 316 U. S,
at 418-419.

Two more recent cases have taken a similarly flexible
view of finality. In Frozen Food Express v. United
States, 351 U, S. 40, at issue was an Interstate Com-
merce Commission order specifying commodities that
were deemed to fall within the statutory class of “agri-
cultural commodities.” Vehicles carrying such com-
modities were exempt from ICC supervision. An action
was brought by a carrier that claimed to be transporting
exempt commodities, but which the ICC order had not
included in its terms. Although the dissenting opinion
noted that this ICC order had no authority except to
give notice of how the Commission interpreted the Act
and would have effect only if and when a particular action
was brought against a particular carrier, and argued
that “judicial intervention [should] be withheld until
administrative action has reached its complete devel-
opment,” 351 U. S., at 45, the Court held the order
reviewable.
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Again, in United States v. Storer Broadcasting Co.,
351 U. S. 192, the Court held to be a final agency action
within the meaning of the Administrative Procedure Act
an FCC regulation announcing a Commission policy that
it would not issue a television license to an applicant
already owning five such licenses, even though no specific
application was before the Commission. The Court
stated: “The process of rulemaking was complete. It
was final ageney action . . . by which Storer claimed
to be ‘aggrieved.’” 351 U. S., at 198.

We find decision in the present case following a fortior:
from these precedents. The regulation challenged here,
promulgated in a formal manner after announcement in
the Federal Register and consideration of comments by
interested parties *” is quite clearly definitive. There is
no hint that this regulation is informal, see Helco Prod-
ucts Co. v. McNutt, 78 U. S. App. D. C. 71, 137 F. 2d 681,
or only the ruling of a subordinate official, see Swift &
Co. v. Wickham, 230 F. Supp. 398, 409, afi’d, 364 F. 2d
241, or tentative. It was made effective upon publication,
and the Assistant General Counsel for Food and Drugs
stated in the District Court that compliance was expected.

The Government argues, however, that the present
case can be distinguished from cases like Frozen Food
Ezpress on the ground that in those instances the agency
involved could implement its policy directly, while here
the Attorney General must authorize criminal and seizure
actions for violations of the statute. In the context of
this case, we do not find this argument persuasive.
These regulations are not meant to advise the Attorney
General, but purport to be directly authorized by the
statute. Thus, if within the Commissioner’s authority,

17 Compare similar procedures followed in Frozen Food Express,
supra, at 41-42, and Storer, supra, at 193-194. The procedure con-
formed with that prescribed in § 4 of the Administrative Procedure
Act, 5 U. S. C. §1003.
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they have the status of law and violations of them carry
heavy criminal and civil sanctions. Also, there is no
representation that the Attorney General and the Com-
missioner disagree in this area; the Justice Department
is defending this very suit. It would be adherence to
a mere technicality to give any credence to this conten-
tion. Moreover, the agency does have direct author-
ity to enforce this regulation in the context of passing
upon applications for clearance of new drugs, § 505, 21
U. S. C. § 355, or certification of certain antibiotics, § 507,
DTS 65185357

This is also a case in which the impact of the regulations
upon the petitioners is sufficiently direct and immediate
as to render the issue appropriate for judicial review
at this stage. These regulations purport to give an
authoritative interpretation of a statutory provision that
has a direct effect on the day-to-day business of all pre-
seription drug companies; its promulgation puts peti-
tioners in a dilemma that it was the very purpose of the
Declaratory Judgment Act to ameliorate.”® As the Dis-
trict Court found on the basis of uncontested allegations,
“Either they must comply with the every time require-
ment and incur the costs of changing over their promo-
tional material and labeling or they must follow their
present course and risk prosecution.” 228 F. Supp. 855,
861. The regulations are clear-cut, and were made
effective immediately upon publication; as noted earlier
the agency’s counsel represented to the District Court
that immediate compliance with their terms was expected.
If petitioners wish to comply they must change all their
labels, advertisements, and promotional materials; they
must destroy stocks of printed matter; and they must
invest heavily in new printing type and new supplies.

18 See S. Rep. No. 1005, 73d Cong., 2d Sess., 2-3 (1934); Bor-
chard, Challenging “Penal” Statutes by Declaratory Action, 52 Yale
L. J. 445, 454 (1943).
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The alternative to compliance—continued use of ma-
terial which they believe in good faith meets the statu-
tory requirements, but which clearly does not meet the
regulation of the Commissioner—may be even more
costly. That course would risk serious criminal and
civil penalties for the unlawful distribution of “mis-
branded” drugs.*®

It is relevant at this juncture to recognize that peti-
tioners deal in a sensitive industry, in which public
confidence in their drug products is especially important.
To require them to challenge these regulations only as a
defense to an action brought by the Government might
harm them severely and unnecessarily. Where the legal
issue presented is fit for judicial resolution, and where
a regulation requires an immediate and significant change
in the plaintiffs’ conduct of their affairs with serious
penalties attached to noncompliance, access to the courts
under the Administrative Procedure Act and the Declara-
tory Judgment Aet must be permitted, absent a statutory
bar or some other unusual circumstance, neither of which
appears here.

The Government does not dispute the very real dilemma
in which petitioners are placed by the regulation, but
contends that “mere financial expense” is not a justifica-
tion for pre-enforcement judicial review. It is of course
true that cases in this Court dealing with the standing
of particular parties to bring an action have held that a
possible financial loss is not by itself a sufficient interest
to sustain a judicial challenge to governmental action.
Frothingham v. Mellon, 262 U. S. 447 ; Perkins v. Lukens

19 Section 502 (e) (1) (B) declares a drug not complying with this
labeling requirement to be “misbranded.” Section 301, 21 U. S. C.
§ 331, designates as “prohibited acts” the misbhranding of drugs in
interstate commerce. Such prohibited acts are subject to injunction,
§302, 21 U. S. C. § 332, criminal penalties, § 303, 21 U. S. C. § 333,
and seizure, § 304 (a), 21 U. S. C. § 334 (a).
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Steel Co., 310 U. S. 113. But there is no question in the
present case that petitioners have sufficient standing as
plaintiffs: the regulation is directed at them in par-
ticular; it requires them to make significant changes in
their everyday business practices; if they fail to observe
the Commissioner’s rule they are quite clearly exposed
to the imposition of strong sanctions. Compare Colum-
bia Broadcasting System v. United States, 316 U. S. 407;
3 Davis, Administrative Law Treatise, c¢. 21 (1958).
This case is, therefore, remote from the Mellon and
Perkins cases.

The Government further contends that the threat of
criminal sanctions for noncompliance with a judicially un-
tested regulation is unrealistic; the Solicitor General has
represented that if court enforcement becomes necessary,
“the Department of Justice will proceed only civilly for
an injunction . . . or by condemnation.” We cannot
accept this argument as a sufficient answer to petitioners’
petition. This action at its inception was properly brought
and this subsequent representation of the Department of
Justice should not suffice to defeat it.

Finally, the Government urges that to permit resort
to the courts in this type of case may delay or impede
effective enforcement of the Act. We fully recognize
the important public interest served by assuring prompt
and unimpeded administration of the Pure Food, Drug,
and Cosmetic Act, but we do not find the Government’s
argument convineing. First, in this particular case, a
pre-enforcement challenge by nearly all prescription drug
manufacturers is calculated to speed enforcement. If
the Government prevails, a large part of the industry
is bound by the decree; if the Government loses, it can
more quickly revise its regulation.

The Government contends, however, that if the Court
allows this consolidated suit, then nothing will prevent
a multiplicity of suits in various jurisdictions challenging
other regulations. The short answer to this contention
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is that the courts are well equipped to deal with such
eventualities. The venue transfer provision, 28 U. S. C.
§ 1404 (a), may be invoked by the Government to con-
solidate separate actions. Or, actions in all but one
jurisdiction might be stayed pending the conclusion of
one proceeding. See American Life Ins. Co. v. Stewart,
300 U. S. 203, 215-216. A court may even in its discre-
tion dismiss a declaratory judgment or injunctive suit
if the same issue is pending in litigation elsewhere.
Maryland Cas. Co. v. Consumers Finance Service, 101 F.
2d 514; Carbide & Carbon C. Corp. v. United States I.
Chemicals, 140 F. 2d 47; Note, Availability of a Declara-
tory Judgment When Another Suit Is Pending, 51 Yale
L. J. 511 (1942). In at least one suit for a declaratory
judgment, relief was denied with the suggestion that the
plaintiff intervene in a pending action elsewhere. Auto-
motiwe Equip., Inc. v. Trico Prods. Corp., 11 F. Supp. 292;
See Allstate Ins. Co. v. Thompson, 121 F. Supp. 696.

Further, the declaratory judgment and injunctive rem-
edies are equitable in nature, and other equitable defenses
may be interposed. If a multiplicity of suits are under-
taken in order to harass the Government or to delay
enforcement, relief can be denied on this ground alone.
Truly v. Wanzer, 5 How. 141, 142; cf. Brillhart v. Excess
Ins. Co., 316 U. S. 491, 495. The defense of laches could
be asserted if the Government is prejudiced by a delay,
Southern Pac. Co. v. Bogert, 250 U. S. 483, 488-490; 2
Pomeroy’s Equity Jurisprudence §§419c¢-d (5th ed.
Symons, 1941). And courts may even refuse declaratory
relief for the nonjoinder of interested parties who are not,
technically speaking, indispensable. Cf. Samuel Gold-
wyn, Inc. v. United Artists Corp., 113 F. 2d 703; 6A
Moore, Federal Practice 57.25 (2d ed. 1966).

In addition to all these safeguards against what the
Government fears, it is important to note that the insti-
tution of this type of action does not by itself stay the
effectiveness of the challenged regulation. There is
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nothing in the record to indicate that petitioners have
sought to stay enforcement of the “every time” regula-
tion pending judicial review. See 5 U. S. C. §705. If
the agency believes that a suit of this type will signifi-
cantly impede enforcement or will harm the public inter-
est, it need not postpone enforcement of the regulation
and may oppose any motion for a judicial stay on the
part of those challenging the regulation. Ibid. It is
scarcely to be doubted that a court would refuse to post-
pone the effective date of an agency action if the Govern-
ment could show, as it made no effort to do here, that
delay would be detrimental to the public health or safety.
See Associated Securities Corp. v. SEC, 283 F. 2d 773,
775, where a stay was denied because ‘“the petitioners . . .
[had] not sustained the burden of establishing that the
requested stays will not be harmful to the public in-
terest . . .”; see Eastern Air Lines v. CAB, 261 F. 2d
830; cf. Scripps-Howard Radio v. FCC, 316 U. S. 4,
10-11; 5 U. 8. C. § 705.

Lastly, although the Government presses us to reach the
merits of the challenge to the regulation in the event we
find the District Court properly entertained this action,
we believe the better practice is to remand the case to
the Court of Appeals for the Third Circuit to review
the District Court’s decision that the regulation was
beyond the power of the Commissioner.?

Reversed and remanded.

MR. JusticE BRENNAN took no part in the considera-
tion or decision of this case.

20 A totally separate issue raised in the petition for certiorari and
argued by the parties in their briefs concerns the dismissal of the
complaint as to certain of the plaintiffs on the ground that venue
was improper as to them. All the petitioners asserted that venue
was proper in Delaware not only because some of them are incorpo-
rated there but also under 28 U. S. C. § 1391 (e) (4), allowing an
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[For dissenting opinions of MR. JusTicE FORTAS
and Mrg. JusTice CLARK, see post, pp. 174 and 201,
respectively. ]

action against a government official in any judicial district in which
“the plaintiff resides . . . .” It is contended that § 1391 (e)(4)
must be read to incorporate the definition of “residence” set out
mm 28 U. 8. C. §1391 (¢): “A corporation may be sued in any
judicial district in which it is incorporated or licensed to do busi-
ness or is doing business, and such judicial district shall be regarded
as the residence of such corporation for venue purposes.” The issue
of construction is whether § 1391 (¢) should be read as defining cor-
porate venue only when the corporation is a defendant, or whether it
should either (1) be adopted for corporate residence in all cases when
a corporation is a plaintiff, or (2) at least as the definition of
“resides” as used in § 1391 (e) (4).

This question is a difficult one, with far-reaching effects, and
we think it is appropriate to dismiss our writ of certiorari as to
this question for the following two reasons. First, the Court of
Appeals in affirming the District Court on this issue did not explic-
itly endorse the lower court’s ruling but held only: “We find no
prejudicial error in the dismissal of the complaint as to these
plaintiffs . . . .” 352 F. 2d 524, 525. Review of an issue of this
importance is best left to a case where it has been fully dealt with
by a court of appeals. Second, one of the plaintiffs whose complaint
was not dismissed is the Pharmaceutical Manufacturers Association,
of which all the corporate petitioners are members, and we think it
should be considered that they are adequately protected in this suit
by its participation, as well as by the participation of the remaining
drug companies whose interests are identical to those of the peti-
tioners whose complaints were dismissed. Cf. Mishkin v. New York,
383 U. S. 502, 512-514. Moreover, in the further course of this liti-
gation it will be open to the dismissed plaintiffs to seek amicus curiae
status.
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TOILET GOODS ASSOCIATION, INC, ET AL. v.
GARDNER, SECRETARY OF HEALTH,
EDUCATION, AND WELFARE, ET AL.
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THE SECOND CIRCUIT.
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Pursuant to the Color Additive Amendments of 1960 to the Federal
Food, Drug, and Cosmetic Act, the Commissioner of Food and
Drugs, by delegation from the Secretary of Health, Education,
and Welfare, issued a regulation which provided that where a
person has refused to permit Food and Drug employees free
access to all manufacturing facilities and processes used in prepar-
ing color additives, the Commissioner “may immediately suspend
certification service to such person and may continue such suspen-
sion until adequate corrective action has been taken.” Petitioners,
cosmetics distributors, manufacturers, and an association of cos-
metics manufacturers, challenged this regulation and three others
on the ground that the Commissioner exceeded his authority under
the Act, and maintained that this regulation is impermissible since
the Food and Drug Administration has long sought congressional
authorization for free access to facilities, processes and formulae,
which was denied except for prescription drugs. The District
Court held that the Act did not prohibit this type of pre-enforce-
ment action, that a case and controversy existed, that the issues
were justiciable, and that the Government presented no reasons
to warrant declining jurisdiction on discretionary grounds. In
light of a later conflicting decision by the Court of Appeals for
the Third Circuit in Abbott Laboratories v. Celebrezze, 352 F. 2d
286, the District Court reaffirmed its rulings but certified the
question of jurisdiction to the Court of Appeals for the Second
Circuit. The Court of Appeals sustained the Government’s con-
tention that judicial review was improper as to the regulation
involved here, although it affirmed the District Court’s judgment
that it had jurisdiction as to the other challenged regulations.
Held : Pre-enforcement judicial review of the regulation involved
here is not appropriate as the controversy is not ripe for adjudi-
cation under the standards set forth in Abbott Laboratories v.
Gardner, ante, p. 136. Pp. 160-166.
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(a) The legal issue as presently framed is not appropriate for
judicial resolution, as it is not known whether or when the Com-
missioner will order an inspection, what reasons he will give to
justify his order, and whether the statutory scheme as a whole,
notwithstanding Congress’ refusal to include a specific statutory
section authorizing such inspections, justified promulgation of the
regulation. Pp. 162-164.

(b) The regulation will not affect the primary conduct of peti-
tioners’ business and since only minimal, if any, adverse conse-
quences will face petitioners if they challenge the regulation upon
enforcement, they should exhaust the administrative process before
obtaining judicial review. Pp. 164-166.

360 F. 2d 677, affirmed.

Edward J. Ross argued the cause and filed a brief for
petitioners.

Nathan Lewin argued the cause for respondents. With
him on the briefs were Solicitor General Marshall, As-
sistant Attorney General Vinson, Beatrice Rosenberg,
Jerome M. Feit and William W. Goodrich.

MR. JusTice HARLAN delivered the opinion of the Court.

Petitioners in this case are the Toilet Goods As-
sociation, an organization of cosmetics manufacturers
accounting for some 90% of annual American sales in this
field, and 39 individual cosmetics manufacturers and dis-
tributors. They brought this action in the United States
District Court for the Southern District of New York
seeking declaratory and injunctive relief against the Sec-
retary of Health, Education, and Welfare and the Com-
missioner of Food and Drugs, on the ground that certain
regulations promulgated by the Commissioner exceeded
his statutory authority under the Color Additive Amend-
ments to the Federal Food, Drug, and Cosmetic Act, 74
Stat. 397, 21 U. S. C. §§ 321-376. The District Court
held that the Act did not prohibit this type of pre-
enforcement suit, that a case and controversy existed, that
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the issues presented were justiciable, and that no reasons
had been presented by the Government to warrant declin-
ing jurisdiction on discretionary grounds. 235 F. Supp.
648. Recognizing that the subsequent decision of the
Court of Appeals for the Third Circuit in Abbott Labora-
tories v. Celebrezze, 352 F. 2d 286, appeared to conflict
with its holding, the District Court reaffirmed its earlier
rulings but certified the question of jurisdiction to the
Court of Appeals for the Second Circuit under 28 U. 8. C.
§ 1292 (b). The Court of Appeals affirmed the judgment
of the District Court that jurisdiction to hear the suit
existed as to three of the challenged regulations, but
sustained the Government’s contention that judicial
review was improper as to a fourth. 360 F. 2d 677.

Each side below sought review here from the portions
of the Court of Appeals’ decision adverse to it, the Gov-
ernment as petitioner in Gardner v. Toilet Goods Assn.,
No. 438, and the Toilet Goods Association and other
plaintiffs in the present case. We granted certiorari in
both instances, 385 U. S. 813, as we did in Abbott Lab-
oratories v. Gardner, No. 39, 383 U. S. 924, because of the
apparent conflict between the Second and Third Circuits.
The two Toilet Goods cases were set and argued together
with Abbott Laboratories.

In our decisions reversing the judgment in Abbott
Laboratories, ante, p. 136, and affirming the judgment
in Gardner v. Toilet Goods Assn., post, p. 167, both de-
cided today, we hold that nothing in the Food, Drug,
and Cosmetic Act, 52 Stat. 1040, as amended, bars a pre-
enforcement suit under the Administrative Procedure
Act, 5 U. 8. C. §§ 701-704 (1964 ed., Supp. II), and the
Declaratory Judgment Act, 28 U. S. C. §2201. We
nevertheless agree with the Court of Appeals that judicial
review of this particular regulation in this particular
context is inappropriate at this stage because, applying




TOILET GOODS ASSN. v. GARDNER. 161
158 Opinion of the Court.

the standards set forth in Abbott Laboratories v. Gard-
ner, the controversy is not presently ripe for adjudication.

The regulation in issue here was promulgated under the
Color Additive Amendments of 1960, 74 Stat. 397, 21
U. S. C. §§321-376, a statute that revised and some-
what broadened the authority of the Commissioner to
control the ingredients added to foods, drugs, and cos-
metics that impart color to them. The Commissioner
of Food and Drugs, exercising power delegated by the
Secretary, 22 Fed. Reg. 1051, 25 Fed. Reg. 8625, under
statutory authority “to promulgate regulations for the
efficient enforcement” of the Act, § 701 (a), 21 U. S. C.
§ 371 (a), issued the following regulation after due publie
notice, 26 Fed. Reg. 679, and consideration of comments
submitted by interested parties:

‘“(a) When it appears to the Commissioner that
a person has:

“(4) Refused to permit duly authorized employees
of the Food and Drug Administration free access to
all manufacturing facilities, processes, and formulae
involved in the manufacture of color additives and

intermediates from which such color additives are
derived;

“he may immediately suspend certification service to
such person and may continue such suspension until
adequate corrective action has been taken.” 28 Fed.
Reg. 6445-6446; 21 CFR § 8.28.!

1The Color Additive Amendments provide for listings of color
additives by the Secretary “if and to the extent that such additives
are suitable and safe . . ..” §706 (b)(1), 21 U.S. C. §376 (b)(1).
The Secretary is further authorized to provide “for the certification,
with safe diluents or without diluents, of batches of color addi-
tives . . . .” §706 (c), 21 U. 8. C. §376 (¢). A color additive is
“deemed unsafe” unless it is either from a certified batch or
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The petitioners maintain that this regulation is an
impermissible exercise of authority, that the FDA has
long sought congressional authorization for free access to
facilities, processes, and formulae (see, e. g., the pro-
posed “Drug and Factory Inspection Amendments of
1962,” H. R. 11581, 87th Cong., 2d Sess.; Hearings before
the House Committee on Interstate and Foreign Com-
merce on H. R. 11581 and H. R. 11582, 87th Cong., 2d
Sess., 67-74; H. R. 6788, 88th Cong., 1st Sess.), but
that Congress has always denied the agency this power
except for prescription drugs. § 704, 21 U. S. C. § 374.
Framed in this way, we agree with petitioners that a
“legal” issue is raised, but nevertheless we are not per-
suaded that the present suit is properly maintainable.

In determining whether a challenge to an administra-
tive regulation is ripe for review a twofold inquiry must
be made: first to determine whether the issues tendered
are appropriate for judicial resolution, and second to
assess the hardship to the parties if judicial relief is
denied at that stage.

As to the first of these factors, we agree with the Court
of Appeals that the legal issue as presently framed is not
appropriate for judicial resolution. This is not because
the regulation is not the agency’s considered and formal-
ized determination, for we are in agreement with peti-
tioners that under this Court’s decisions in Frozen Food
Express v. United States, 351 U. S. 40, and United
States v. Storer Broadcasting Co., 351 U. S. 192, there
can be no question that this regulation—promulgated
in a formal manner after notice and evaluation of sub-
mitted comments—is a “final agency action” under § 10
of the Administrative Procedure Act, 5 U. S. C. § 704.

exempted from the certification requirement, § 706 (a), 21 U. S. C.
§376 (a). A cosmetic containing such an “unsafe” additive is
deemed to be adulterated, § 601 (e), 21 U. S. C. § 361 (e), and is
prohibited from interstate commerce. § 301 (a), 21 U.S.C. § 331 (a).
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See Abbott Laboratories v. Gardner, ante, p. 136. Also,
we recognize the force of petitioners’ contention that the
issue as they have framed it presents a purely legal ques-
tion: whether the regulation is totally beyond the agency’s
power under the statute, the type of legal issue that
courts have occasionally dealt-with without requiring a
specific attempt at enforcement, Columbia Broadcasting
System v. United States, 316 U. S. 407; cf. Pierce v.
Society of Sisters, 268 U. S. 510, or exhaustion of admin-
istrative remedies, Allen v. Grand Central Aircraft Co.,
347 U. S. 535; Skinner & Eddy Corp. v. United States,
249 U. S. 557.

These points which support the appropriateness of
judicial resolution are, however, outweighed by other
considerations. The regulation serves notice only that
the Commissioner may under certain circumstances order
inspection of certain facilities and data, and that further
certification of additives may be refused to those who
decline to permit a duly authorized inspection until they
have complied in that regard. At this juncture we have
no idea whether or when such an inspection will be
ordered and what reasons the Commissioner will give to
justify his order. The statutory authority asserted for
the regulation is the power to promulgate regulations “for
the efficient enforcement” of the Act, § 701 (a). Whether
the regulation is justified thus depends not only, as peti-
tioners appear to suggest, on whether Congress refused
to include a specific section of the Act authorizing such
inspections, although this factor is to be sure a highly
relevant one, but also on whether the statutory scheme
as a whole justified promulgation of the regulation. See
Wong Yang Sung v. McGrath, 339 U. S. 33, 47. This
will depend not merely on an inquiry into statutory pur-
pose, but concurrently on an understanding of what types
of enforcement problems are encountered by the FDA,
the need for various sorts of supervision in order to effec-
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tuate the goals of the Act, and the safeguards devised to
protect legitimate trade secrets (see 21 CFR § 130.14 (¢)).
We believe that judicial appraisal of these factors is likely
to stand on a much surer footing in the context of a
specific application of this regulation than could be the
case in the framework of the generalized challenge made
here.

We are also led to this result by considerations of the
effect on the petitioners of the regulation, for the test
of ripeness, as we have noted, depends not only on how
adequately a court can deal with the legal issue pre-
sented, but also on the degree and nature of the regula-
tion’s present effect on those seeking relief. The regu-
lation challenged here is not analogous to those that
were involved in Columbia Broadcasting System, supra,
and Storer, supra, and those other color additive regula-
tions with which we deal in Gardner v. Toilet Goods
Assn., post, p. 167, where the impact of the administrative
action could be said to be felt immediately by those sub-
ject to it in conducting their day-to-day affairs. See also
Federal Communications Comm’n v. American Broad-
casting Co., 347 U. S. 284.

This is not a situation in which primary conduct is
affected—when contracts must be negotiated, ingredients
tested or substituted, or special records compiled. This
regulation merely states that the Commissioner may
authorize inspectors to examine certain processes or
formulae; no advance action is required of cosmetics
manufacturers, who since the enactment of the 1938 Act
have been under a statutory duty to permit reasonable
mnspection of a “factory, warehouse, establishment, or
vehicle and all pertinent equipment, finished and unfin-
ished materials; containers, and labeling therein.”
§ 704 (a). Moreover, no irremediable adverse conse-
quences flow from requiring a later challenge to this regu-
lation by a manufacturer who refuses to allow this type
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of inspection. Unlike the other regulations challenged
in this action, in which seizure of goods, heavy fines,
adverse publicity for distributing “adulterated” goods,
and possible criminal liability might penalize failure to
comply, see Gardner v. Toilet Goods Assn., post, p. 167,
a refusal to admit an inspector here would at most lead
only to a suspension of certification services to the par-
ticular party, a determination that can then be promptly
challenged through an administrative procedure,? which
in turn is reviewable by a court.® Such review will
provide an adequate forum for testing the regulation in
a concrete situation.

It is true that the administrative hearing will deal with
the “factual basis” of the suspension, from which peti-
tioners infer that the Commissioner will not entertain and
consider a challenge to his statutory authority to pro-

2See 21 CFR §§8.28 (b), 130.14-130.26. We recognize that a
denial of certification might under certain circumstances cause incon-
venience and possibly hardship, depending upon such factors as how
large a supply of certified additives the particular manufacturer
may have, how rapidly the administrative hearing and judicial review
are conducted, and what temporary remedial or protective pro-
visions, such as compliance with a reservation pending litigation,
might be available to a manufacturer testing the regulation. In the
context of the present case we need only say that such inconvenience
is speculative and we have been provided with no information that
would support an assumption that much weight should be attached
to this possibility.

3 The statute and regulations are not explicit as to whether review
would lie, as Judge Friendly suggested, 360 F. 2d, at 687, to a court
of appeals under §§ 701 (f) and 706 (d) of the Act, or to a district
court as an appeal from the Commissioner’s “final order,” 21 CFR
§ 130.26, under § 10 of the Administrative Procedure Act. See 21
CFR §130.31; compare § 505, 21 U. 8. C. §355. For purposes of
this case it is only necessary to ascertain that judicial review would
be available to challenge any specific order of the Commisioner
denying certification services to a particular drug manufacturer,
and we therefore need not decide the statutory question of which
forum would be appropriate for such review.

262-921 O - 68 - 14
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mulgate the regulation.* Whether or not this assump-
tion is correct, given the fact that only minimal, if any,
adverse consequences will face petitioners if they chal-
lenge the regulation in this manner, we think it wiser to
require them to exhaust this administrative process
through which the factual basis of the inspection order
will certainly be aired and where more light may be
thrown on the Commissioner’s statutory and practical
justifications for the regulation. Compare Federal Se-
curity Adm’r v. Quaker Oats Co., 318 U. S. 218.° Judi-
cial review will then be available, and a court at that
juncture will be in a better position to deal with the ques-
tion of statutory authority. Administrative Procedure
Act §10 (e)(B)(3), 5 U. 8. C. §706 (2)(C).

For these reasons the judgment of the Court of

Appeals is Xitmed

MRr. Justice Dovucras dissents for the reasons stated
by Judge Tyler of the District Court, 235 F. Supp. 648,
651-652.

MR. JusticE BRENNAN took no part in the considera-
tion or decision of this case.

[For concurring opinion of MRg. JusTicE Fortas, see
post, p. 174.]

* Petitioners also cite the Commissioner’s refusal, in the context
of a public hearing on certain drug regulations, to entertain objec-
tions to his statutory authority to promulgate them on the ground
that “This is a question of law and cannot be resolved by the taking
of evidence at a public hearing.” 381 Fed. Reg. 7174.

®See 3 Davis, Administrative Law Treatise § 20.03, at 69 (1958).
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GARDNER, SECRETARY OF HEALTH, EDUCA-
TION, AND WELFARE, Er aL. v. TOILET
GOODS ASSOCIATION, INC., ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT.

No. 438. Argued January 16, 1967.—Decided May 22, 1967.

The Commissioner of Food and Drugs, by delegation from the Sec-
retary of Health, Education, and Welfare, issued three regulations
under the Color Additive Amendments of 1960 to the Federal
Food, Drug, and Cosmetic Act, which the respondents challenge
in a pre-enforcement action on the ground that the Commissioner
impermissibly expanded the reach of the statute. The regulations
(1) amplified the statutory definition of color additives by includ-
ing diluents therein, (2) included certain cosmetics within the
scope of color additives, and (3) limited the exemption for hair
dyes to those as to which the “patch test” is effective and excluded
from the exemption certain components other than the coloring
ingredient of the dye. The Court of Appeals affirmed the Dis-
trict Court’s judgment that it had jurisdiction to hear the suit.
See Toilet Goods Assn. v. Gardner, ante, p. 158. Held: Under
the standards set forth in Abbott Laboratories v. Gardner, ante,
p. 136, namely, the appropriateness of the issues for judicial deter-
mination and the immediate severity of the regulations’ impact
on the respondents, the pre-enforcement challenge to these regula-
tions is ripe for judicial review. Pp. 170-174.

(a) The issue as framed by the parties, what general classifica-
tions of ingredients fall within the coverage of the Color Additive
Amendments, is a straightforward legal one, the consideration of
which would not necessarily be facilitated if it were raised in the con-
text of a specific attempt to enforce the regulations. Pp. 170-171.

(b) These regulations, which are self-executing, have an imme-
diate and substantial impact on the respondents, providing exten-
sive penalties and substantial preliminary paper work, scientific
testing, and recordkeeping for the cosmetic manufacturers. Pp.
171-174.

360 F. 2d 677, affirmed.

Nathan Lewin argued the cause for petitioners. With
him on the briefs were Solicitor General Marshall, As-
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sistant Attorney General Vinson, Beatrice Rosenberg,
Jerome M. Feit and William W. Goodrich.

Edward J. Ross argued the cause and filed a brief for
respondents.

Mg&. JustickE HARLAN delivered the opinion of the Court.

In Toilet Goods Assn. v. Gardner, ante, p. 158, we
affirmed a judgment of the Court of Appeals for the
Second Circuit holding that judicial review of a regula-
tion concerning inspection of cosmetics factories was
improper in a pre-enforcement suit for injunctive and
declaratory judgment relief. The present case is brought
here by the Government seeking review of the Court
of Appeals’ further holding that review of three other
regulations in this type of action was proper. 360 F. 2d
677. We likewise affirm.

For reasons stated in our opinion in Abbott Labora-
tories v. Gardner, ante, p. 136, we find nothing in the
Federal Food, Drug, and Cosmetic Act (52 Stat. 1040, as
amended), 21 U. S. C. § 301 et seq., that precludes resort
to the courts for pre-enforcement relief under the Admin-
istrative Procedure Act, 5 U. S. C. §§ 701-704 (1964
ed., Supp. II), and the Declaratory Judgment Act, 28
U. S. C. §2201. And for reasons to follow, we believe
the Court of Appeals was correct in holding that the
District Court did not err when it refused to dismiss
the complaint with respect to these regulations,

The regulations challenged here were promulgated
under the Color Additive Amendments of 1960, 74 Stat.
397, 21 U. S. C. §§ 321-376. These statutory provisions,
in brief, allow the Secretary of Health, Education, and
Welfare and his delegate, the Commissioner of Food and
Drugs, 22 Fed. Reg. 1051, 25 Fed. Reg. 8625, to prescribe
conditions for the use of color additives in foods, drugs,
and cosmetics. The Act requires clearance of every color
additive in the form of a regulation prescribing condi-
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tions for use of that particular additive, and also certifi-
cation of each “batch” unless exempted by regulation.
A color additive is defined as “a dye, pigment, or other
substance . . . [which] when added or applied to a food,
drug, or cosmetic, or to the human body or any part
thereof, is capable (alone or through reaction with other
substance) of imparting color thereto . . . ,” 21 U. S. C.
§ 321(t)(1).

Under his general rule-making power, § 701 (a), 21
U. S. C. § 371 (a), the Commissioner amplified the statu-
tory definition to include as color additives all diluents,
that is, “any component of a color additive mixture that
is not of itself a color additive and has been intentionally
mixed therein to facilitate the use of the mixture in color-
ing foods, drugs, or cosmetics or in coloring the human
body.” 21 CFR §8.1 (m). By including all diluents
as color additives, the Commissioner in respondents’ view
unlawfully expanded the number of items that must com-
ply with the premarketing clearance procedure.

The Commissioner also included as a color additive
within the coverage of the statute any “substance that,
when applied to the human body results in coloring . . .
unless the function of coloring is purely incidental to its
intended use, such as in the case of deodorants. Lipstick,
rouge, eye makeup colors, and related cosmetics intended
for coloring the human body are ‘color additives.”” 21
CFR § 8.1 (f). Respondents alleged that in promulgating
this regulation the Commissioner again impermissibly
expanded the reach of the statute beyond the clear
intention of Congress.

A third regulation challenged by these respondents
concerns the statutory exemption for hair dyes that
conform to a statutory requirement set out in § 601 (e),
21 U. S. C. §361 (e). That requirement provides that
hair dyes are totally exempt from coverage of the statute
if they display a certain cautionary notice on their labels
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prescribing a “patch test” to determine whether the dye
will cause skin irritation on the particular user. The
Commissioner’s regulation recognizes that the exemption
applies to the Color Additive Amendments, but goes on
to declare: “If the poisonous or deleterious substance in
the ‘hair dye’ is one to which the caution is inapplicable
and for which patch-testing provides no safeguard, the
exemption does not apply; nor does the exemption extend
to the poisonous or deleterious diluents that may be
introduced as wetting agents, hair conditioners, emulsi-
fiers, or other components in a color shampoo, rinse, tint,
or similar dual-purpose cosmetics that alter the color
of the hair.” 21 CFR § 8.1 (u).

Respondents contend that this regulation too is irrecon-
cilable with the statute: whereas the statute grants an
across-the-board exemption to all hair dyes meeting the
patch-test notice requirement, the regulation purports
to limit that exemption to cover only those dyes as to
which the test is “effective.” Moreover, it is said, the
regulation appears to limit the exemption only to the
coloring ingredient of the dye, and to require clearance
for all other components of a particular hair dye.

We agree with the Court of Appeals that respondents’
challenge to these regulations is ripe for judicial review
under the standards elaborated in Abbott Laboratories v.
Gardner, supra, namely the appropriateness of the issues
for judicial determination and the immediate severity of
the regulations’ impact upon the plaintiffs.

The issue as framed by the parties is a straightforward
legal one: what general classifications of ingredients fall
within the coverage of the Color Additive Amendments?
Both the Government and the respondents agree that
for any color additive, distribution is forbidden unless
the additive is (1) listed in a Food and Drug Administra-
tion regulation as safe for use under prescribed condi-
tions, and (2) comes from a “certified” batch, unless
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specifically exempted from the certification requirement.
The only question raised is what sort of items are “color
additives.” The three regulations outlined above pur-
port to elaborate the statutory definition; they include
within the statutory term certain classes of items, e. g.,
diluents, finished cosmetics, and hair dyes, that respond-
ents assert are not within the purview of the statute at
all. We agree with the District Court and the Court of
Appeals that this is not a situation in which considera-
tion of the underlying legal issues would necessarily be
facilitated if they were raised in the context of a specific
attempt to enforce the regulations.' Rather, “to the ex-
tent that they purport to apply premarketing require-
ments to broad categories like finished products and
non-coloring ingredients and define the hair-dye exemp-
tion, they appear, prima facie, to be susceptible of
reasoned comparison with the statutory mandate with-
out inquiry into factual issues that ought to be first
ventilated before the agency.” 360 F. 2d, at 685.

For these reasons we find no bar to consideration by
the courts of these issues in their present posture. Abbott
Laboratories v. Gardner, supra; United States v. Storer
Broadcasting Co., 351 U. S. 192; Frozen Food Express
v. United States, 351 U. S. 40.

This result is supported as well by the fact that these
regulations are self-executing, and have an immediate
and substantial impact upon the respondents. See Abbott
Laboratories v. Gardner, ante, pp. 152-153. The Act, as
noted earlier, prescribes penalties for the distribution of

1'We use “necessarily” advisedly, because this case arises on a
motion to dismiss. The District Court also denied respondents’
motion for summary judgment, and called for an evidentiary
hearing. If in the course of further proceedings the District Court
is persuaded that technical questions are raised that require a more
concrete setting for proper adjudication, a different issue will be
presented.
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goods containing color additives unless they have been
cleared both by listing in a regulation and by certification
of the particular batch. Faced with these regulations the
respondents are placed in a quandary. On the one hand
they can, as the Government suggests, refuse to comply,
continue to distribute products that they believe do not
fall within the purview of the Act, and test the regula-
tions by defending against government criminal, seizure,
or injunctive suits against them. We agree with the
respondents that this proposed avenue of review is beset
with penalties and other impediments rendering it in-
adequate as a satisfactory alternative to the present
declaratory judgment action.

The penalties to which cosmetics manufacturers might
be subject are extensive. A color additive that does not
meet the premarketing clearance procedure is declared
to be “unsafe,” § 706 (a), 21 U. S. C. § 376 (a), and hence
“adulterated,” § 601, 21 U. 8. C. § 361 (e). It is a “pro-
hibited act” to introduce such material into commerce,
§ 301, 21 U. S. C. § 331, subject to injunction, § 302, 21
U. S. C. § 332, criminal penalties, § 303, 21 U. S. C. § 333,
and seizure of the goods, § 304 (a), 21 U. S. C. § 334 (a).
The price of noncompliance is not limited to these formal
penalties. Respondents note the importance of publie
good will in their industry, and not without reason fear
the disastrous impact of an announcement that their
cosmetics have been seized as “adulterated.”

The alternative to challenging the regulations through
noncompliance is, of course, to submit to the regulations
and present the various ingredients embraced in them
for premarketing clearance. We cannot say on this rec-
ord that the burden of such a course is other than sub-
stantial, accepting, as we must on a motion to dismiss
on the pleadings, the allegations of the complaint and
supporting affidavits as true. The regulations in this area
require separate petitions for listing each color additive,
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21 CFR §§ 8.1 (f), 8.1 (m), 8.4 (¢), at an initial fee, sub-
ject to refunds, of $2,600 a listing. 21 CFR § 8.50 (c).
One respondent, Kolmar Laboratories, Inc., in affidavits
submitted to the District Court, asserted that more than
2,700 different formulae would fall under the Commis-
sioner’s regulations and would cost some $7,000,000 in
listing fees alone. According to the allegations the com-
pany also uses 264 diluents which under the challenged
regulations must be included as color additives as well.
Moreover, a listing is not obtained by mere application
alone. Physical and chemical tests must be made and
their results submitted with each petition, 21 CFR
§ 8.4 (¢), at a cost alleged by Kolmar of up to $42,000,000.
Detailed records must be maintained for each listed
ingredient, 21 CFR § 8.26, and batches of listed items
must ultimately be certified, again at a substantial fee,
21 CFR §8.51.

Whether or not these cost estimates are exaggerated ®
it is quite clear that if respondents, failing judicial review
at this stage, elect to comply with the regulations and
await ultimate judicial determination of the validity of
them in subsequent litigation, the amount of preliminary
paper work, scientific testing, and recordkeeping will be
substantial. The District Court found in denying the
motion to dismiss: “I conclude that in a substantial and
practical business sense plaintiffs are threatened with
irreparable injury by the obviously intended consequences
of the challenged regulations, and that to resort to later
piecemeal resolution of the controversy in the context of
individual enforcement proceedings would be costly and

2 The Court of Appeals observed that “Very likely these figures are
exaggerated . ...” 360 F.2d, at 682, n. 5. The District Court stated
that “While this amount is immediately suspect, there can be little
doubt but that the added recordskeeping and laboratory testing
costs in themselves will be extremely burdensome for all of the
plaintiffs.” 235 F. Supp. 648, 652. (Footnote omitted.)
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inefficient, not only for the plaintiffs but as well for the
public as represented by the defendants.” 235 F. Supp.
648, 651.

Like the Court of Appeals, we think that this record
supports those findings and conclusions. And as in
Abbott Laboratories, supra, we have been shown no sub-
stantial governmental interest that should lead us to
reach a conclusion different from the one we have reached
in that case. We hold that this action is maintainable.

Affirmed.

MRgr. JusticE BRENNAN took no part in the considera-
tion or decision of this case.

Mzg. JusticE Fortas, with whom THE CHIEF JUSTICE
and MR. JusticE CLARK join, concurring in No. 336,
and dissenting in Nos. 39 and 438.

I am in agreement with the Court in No. 336, Toilet
Goods Assn. v. Gardner, that we should affirm the deci-
sion of the Court of Appeals for the Second Circuit
holding that the authority of the Secretary of Health,
Education, and Welfare to promulgate the regulation
there involved may not be challenged by injunctive or
declaratory judgment action. The regulation (herein-
after referred to as the “access” regulation) was issued
under the 1960 Color Additive Amendments to the Fed-
eral Food, Drug, and Cosmetic Act. 74 Stat. 397, 21
U. S. C. §8§321-376. It requires that manufacturers
afford employees of the agency access to all manufactur-
ing facilities, processes, and formulae involved in the
manufacture of color additives and intermediates, and
provides that the Commissioner of Food and Drugs “may
immediately suspend certification service” so long as
access is denied. 28 Fed. Reg. 6446, 21 CFR § 8.28.

I am, however, compelled to dissent from the decisions
of the Court in No. 39, Abbott Laboratories v. Gardner,
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and No. 438, Gardner v. Toilet Goods Assn. These
cases also involve regulations promulgated under the Fed-
eral Food, Drug, and Cosmetic Act, 52 Stat. 1040, as
amended, 21 U. S. C. § 301 et seq. No. 438, like No.
336, arises under the Color Additive Amendments of
1960. The regulations implement the statutory defini-
tion of color additives to include diluents, finished cos-
metics and certain hair dyes (the “definition” regula-
tions). The regulation in No. 39 implements amend-
ments to the Act adopted in 1962 by requiring that “every
time” the proprietary or trade-mark name of a drug
appears on labels and other printed materials, the “estab-
lished” or generic name must accompany it (the “every
time” regulation).

The issues considered by the Court are not constitu-
tional questions. The Court does not rest upon any
asserted right to challenge the regulations at this time
because the agency lacks authority to promulgate the
regulations as to the subject matters involved, or because
its procedures have been arbitrary or unreasonable. Its
decision is based solely upon the eclaim of right to
challenge these particular regulations at this time on
the ground that they are erroneous exercises of the
agency’s power. It is solely on this point that the Court
in these two cases authorizes threshold or pre-enforce-
ment challenge by action for injunction and declaratory
relief to suspend the operation of the regulations in
their entirety and without reference to particular factual
situations.

With all respect, I submit that established principles
of jurisprudence, solidly rooted in the constitutional
structure of our Government, require that the courts
should not intervene in the administrative process at this
stage, under these facts and in this gross, shotgun fashion.
With all respect, I submit that the governing principles
of law do not permit a different result in these cases than
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in No. 336. In none of these cases is judicial interference
warranted at this stage, in this fashion, and to test—on
a gross, free-wheeling basis—whether the content of
these regulations is within the statutory intendment.
The contrary is dictated by a proper regard for the
purpose of the regulatory statute and the requirements
of effective administration; and by regard for the salu-
tary rule that courts should pass upon concrete, specific
questions in a particularized setting rather than upon a
general controversy divorced from particular facts.

The Court, by today’s decisions in Nos. 39 and 438, has
opened Pandora’s box. Federal injunctions will now
threaten programs of vast importance to the public wel-
fare. The Court’s holding here strikes at programs for
the public health. The dangerous precedent goes even
further. It is cold comfort—it is little more than delu-
sion—to read in the Court’s opinion that “It is scarcely
to be doubted that a court would refuse to postpone the
effective date of an agency action if the Government
could show . . . that delay would be detrimental to the
public health or safety.” Experience dictates, on the con-
trary, that it can hardly be hoped that some federal judge
somewhere will not be moved as the Court is here, by
the cries of anguish and distress of those regulated, to
grant a disruptive injunction.

The difference between the majority and me in these
cases is not with respect to the existence of jurisdiction
to enjoin, but to the definition of occasions on which
such jurisdiction may be invoked. I do not doubt that
there is residual judicial power in some extreme and
limited situations to enjoin administrative actions even
in the absence of specific statutory provision where the
agency has acted unconstitutionally or without jurisdic-
tion—as distinguished from an allegedly erroneous action.
But the Court’s opinions in No. 39 and No. 438 appear
to proceed on the principle that, even where no consti-
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tutional issues or questions of administrative jurisdiction
or of arbitrary procedure are involved, exercise of
judicial power to enjoin allegedly erroneous regulatory
action is permissible unless Congress has explicitly pro-
hibited it, provided only that the controversy is “ripe”
for judicial determination. This is a rule that is novel
in its breadth and destructive in its implications as illus-
trated by the present application. As will appear, 1
believe that this approach improperly and unwisely
gives individual federal district judges a roving commis-
sion to halt the regulatory process, and to do so on the
basis of abstractions and generalities instead of concrete
fact situations, and that it impermissibly broadens the
license of the courts to intervene in administrative action
by means of a threshold suit for injunction rather than
by the method provided by statute.

The Administrative Procedure Act® and fundamental
principles of our jurisprudence * insist that there must be
some type of effective judicial review of final, substantive
agency action which seriously affects personal or property
rights. But, “[a]ll constitutional questions aside, it is
for Congress to determine how the rights which it creates
shall be enforeed . ... In such a case the specification
of one remedy normally excludes another.” Switchmen’s
Union v. Board, 320 U. S. 297, 301 (1943). Where Con-
gress has provided a method of review, the requisite
showing to induce the courts otherwise to bring a gov-
ernmental program to a halt may not be made by a mere
showing of the impact of the regulation and the custom-
ary hardships of interim compliance. At least in cases

15 U. 8. C. §§701-704 (1964 ed., Supp. II).

2See St. Joseph Stock Yards Co. v. United States, 298 U. S. 38,
84 (1936) (concurring opinion of Mr. Justice Brandeis). Hart &
Wechsler, The Federal Courts and the Federal System 312-340
(1953). Compare, 4 Davis, Administrative Law Treatise §28.18
(1958).




OCTOBER TERM, 1966.
Opinion of Forras, J. 387 U.S.

where the claim is of erroneous action rather than the
lack of jurisdiction or denial of procedural due process,
a suit for injunctive or declaratory relief will not lie
absent a clear demonstration that the type of review
available under the statute would not be “adequate,”
that the controversies are otherwise “ripe” for judicial
decision, and that no public interest exists which off-
sets the private values which the litigation seeks to
vindicate. As I shall discuss, no such showing is or can

be made here.
I

Since enactment of the Federal Food, Drug, and Cos-
metic Act in 1938, the mechanism for judicial review
of agency actions under its provisions has been well
understood. Except for specific types of agency regula-
tions and actions to which T shall refer, judicial review
has been confined to enforcement actions instituted by
the Attorney General on recommendation of the agency.
As the recurrent debate over this technique demonstrates,
this restricted avenue for challenge has been deemed
necessary because of the direct and urgent relationship of
the field of regulation to the public health.® It is this
avenue that applies with respect to the regulations at
issue in the present cases.

The scheme of the Act, in this respect, is as follows:
“Prohibited acts” are listed in § 301, 52 Stat. 1042, as
amended, 21 U. S. C. §331. Subsequent sections au-
thorize the Attorney General to institute three types of
proceedings. First, under §302, 52 Stat. 1043, as
amended, 21 U. S. C. § 332, he may apply to the district
courts of the United States for injunctive relief. If an
injunction is violated, jury trial is assured on demand of
the accused. Second, under §304, 52 Stat. 1044, as

3See Ewing v. Mytinger & Casselberry, 339 U. S. 594, 601
(1950).
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amended, 21 U. S. C. § 334, the Attorney General may
institute libel proceedings in the district courts and seek
orders for seizure of any misbranded or adulterated food,
drug, device, or cosmetic. Third, eriminal prosecution is
authorized for violations, but before the Secretary may
report a violation to the Attorney General for criminal
prosecution, he must afford the affected person an oppor-
tunity to present his views. §§ 303, 305, 52 Stat. 1043,
1045, as amended, 21 U. S. C. §§ 333, 335.

The present regulations concededly would be review-
able in the course of any of the above proceedings. Apart
from these general provisions, the Act contains specific
provisions for administrative hearing and review in the
courts of appeals with respect to regulations issued under
certain, enumerated provisions of the Act—not including
those here involved. These appear in § 701 (f) of the
Act, 52 Stat. 1055, as amended, 21 U. S. C. § 371 (f).
Section 701, by subdivision (a), contains the Secretary’s
general authority, exercised in the present cases, to pro-
mulgate “regulations for the efficient enforcement of [the
Act].” Subdivisions (e) and (f) provide for public hear-
ings, administrative findings, and judicial review in a
court of appeals with respect to those regulations speci-
fically enumerated in subsection (e).* The Court agrees

421 U. 8. C. §371 (e) refers only to regulations under § 401, 52
Stat. 1046, as amended, 21 U. S. C. §341 (identity and quality
standards for food), § 403 (j), 52 Stat. 1048, as amended, 21 U. 8. C.
§ 343 (j) (misbranded food purporting to serve special dietary pur-
poses), §404 (a), 52 Stat. 1048, as amended, 21 U. S. C. § 344 (a)
(conditions imposed on manufacture of food as the result of health
requirements), § 406, 52 Stat. 1049, as amended, 21 U. S. C. § 346
(tolerances for pesticides), § 501 (b), 52 Stat. 1049, as amended, 21
U. 8. C. §351 (b) (deviations from strength, quality, or purity
standards, for drugs), §502 (d), 52 Stat. 1050, as amended, 21
U. S. C. §352 (d) (warnings with respect to habit-forming drugs),
and §502 (h), 52 Stat. 1051, as amended, 21 U. S. C. §352 (h)
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that this procedure applies only to the enumerated types
of regulations and that the present regulations are un-
affected. Then, as to the enumerated regulations which
are subject to judicial review—and only as to them—
subparagraph (6) of subsection (f) specifies that “[t]he
remedies provided for in this subsection shall be in addi-
tion to and not in substitution for any other remedies
provided by law.” This “saving clause” does not apply
or refer to regulations other than those enumerated, and
the Court’s argument to the contrary is inconsistent with
the clear wording and placement of the clause.’

(packing and labeling of deteriorative drugs). In addition, particu-
lar sections expressly incorporate the §§ 371 (f) and (g) procedures:
§ 506, 55 Stat. 851, as amended, 21 U. S. C. § 356 (certain portions
of regulations pertaining to certification of drugs containing insulin),
§ 507, 59 Stat. 463, as amended, 21 U. S. C. § 357 (with respect to
regulations dealing with antibiotic drugs). Finally, § 505 (h), 52
Stat. 1053, as amended, 21 U. S. C. § 355 (h) provides that denials
of certification for new drugs may be reviewed in the courts of
appeals.

5 The saving clause, subdivision (6) of subsection (f), specifically
and carefully refers to the “remedies provided for in this subsection.”
(Emphasis added.) Its wording and placement would be anomalous
if the saving clause were intended to have general applicability.
The legislative history of the saving clause, and particularly the
failure of more broadly conceived provisions to obtain acceptance
by the Congress, corroborates the evidence of the clause’s ultimate
language and position that it was to have restricted application.
See Dunn, Federal Food, Drug, and Cosmetic Act, A Statement of
Its Legislative Record 184, 225 609-610 (1938) (hereinafter cited
as Dunn).

Contrary to the majority’s contention, the reason for the clause
and for its location in subsection (f) is clear and common-sensical.
It was intended to save the remedies of injunction and declaratory
judgment where the agency promulgated a subsection (e) regulation
without the hearings and findings needed to permit review in the
Court of Appeals. In short, as its placement indicates, it was
intended to complete the scheme of pre-effectiveness review as to
those carefully enumerated regulations with respect to which Con-




GARDNER v». TOILET GOODS ASSN. 181
167 Opinion of Forras, J.

At various times, § 701 has been amended to include
types of regulations in addition to those initially sub-
jected to § 701 (f). Indeed, in the congressional action
which included enactment of statutory provisions here
in issue, the 1960 Color Additive Amendments, 74 Stat.
397, Congress amended § 701 (e), 21 U. S. C. § 376 (e) to
include certain of the regulations authorized by the Color
Additive Amendments. But, significantly, these did not
include the regulations at issue in No. 336 and No. 438.
The same is true with respect to the later Drug Amend-
ments of 1962, 76 Stat. 780. Subsection (e) was again
enlarged, but the provision involved in No. 39 was not
included. These actions were taken -in the course of
vigorous debate as to the enforcement and review pro-
visions which should be enacted with respect to the 1960
and 1962 amendments.

On a number of occasions Congress considered and
rejected the proposal that district courts be given power
to restrain by injunction the enforcement of regulations.®
The bill that became law in 1938 originally contained
provisions for hearings and judicial review in the distriet
courts of certain specified types of regulations (substan-
tially those later enacted as § 701, supra). District
courts were also empowered to enjoin ‘“any regulation
promulgated in accordance with section 24” (which
would include the regulations at issue in these cases,

gress deemed pre-enforcement review to be advisable. It has no
broader application.

It will come as a shock to the agency, Congress, and practitioners,
that for almost 30 years this undetected, omnibus “saving clause”
has slumbered in the Act.

6 Section 23 of S. 2800, introduced in the 73d Cong., 2d Sess.
(1934), for example, was such a provision and was expressly dis-
cussed on the floor of the Senate. 78 Cong. Rec. 8958-8959 (1934);
Dunn 157-159. A successor bill, S. 5, 74th Cong., 1st Sess. (1935),
contained a similar provision, § 702, and was approved by the Senate.
79 Cong. Rec. 8356 (1935). See Dunn 330-331, 510.
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promulgated under § 701 (a)). S. 5, 75th Cong., 1st
Sess. (1937). The House Committee eliminated the
latter provision and substituted what became subsec-
tion (f). This draft authorized review in a district court
of regulations under subsection (e) and of those orders
only.” Even this restricted provision for enjoining cer-
tain regulations met with bitter opposition because it
“would postpone indefinitely the consumer protection”
or would “hamstring”’ the Act’s enforcement and “amount
to a practical nullification . . . of the bill.” ®* The Con-
ference Committee then drafted the bill which was
enacted, including the House revision of the review pro-
vision which became § 701 except for a significant change:
So concerned was the Congress lest the administration of
the law should be subject to judicial intervention that
even with respect to the specified regulations in subsec-
tion (e) the reviewing power was placed in the courts of
appeals rather than in the district courts.” This was to
meet the criticism that “a single district judge could be
found who would issue an injunction.” But this is
exactly what the Court today decrees. Rejected along
with the original House proposal was the suggestion
from the Department of Justice, set out at 83 Cong. Rec.
7892 (1938), that the Congress should leave review in
the hands of the district courts’ traditional injunctive
powers—although the Court today resuscitates that lost
cause, too.

As this Court held in Ewing v. Mytinger & Cassel-
berry, 339 U. S. 594, 600-601 (1950), “This highly selec-
tive manner in which Congress has provided [in this Act]
for judicial review reinforces the inference that the only
review of the issue of probable cause [for seizure] . . .
was the one provided in the libel suit.”

"H. R. Rep. No. 2139, 75th Cong., 3d Sess. (1938).
81d., Pt. II (minority statement).
®H. R. Conf. Rep. No. 2716, 75th Cong., 3d Sess. (1938).
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In evaluating the destructive force and effect of the
Court’s action in these cases, it is necessary to realize
that it is arming each of the federal district judges in
this Nation with power to enjoin enforcement of regu-
lations and actions under the federal law designed to
protect the people of this Nation against dangerous drugs
and cosmetics. Restraining orders and temporary in-
junctions will suspend application of these public safety
laws pending years of litigation—a time schedule which
these cases illustrate.’® They are disruptive enough,
regardless of the ultimate outcome. The Court’s vali-
dation of this shotgun attack upon this vital law and
its administration is not confined to these suits, these
regulations, or these plaintiffis—or even this statute. It
is a general hunting license; and I respectfully submit,
a license for mischief because it authorizes aggression
which is richly rewarded by delay in the subjection of
private interests to programs which Congress believes to
be required in the public interest. As I read the Court’s
opinion, it does not seriously contend that Congress
authorized or contemplated this type of relief. It does
not rest upon the argument that Congress intended that
injunctions or threshold relief should be available. The
Court seems to announce a doctrine, which is new and
startling in administrative law, that the courts, in de-
termining whether to exercise jurisdiction by injunection,
will not look to see whether Congress intended that the
parties should resort to another avenue of review, but
will be governed by whether Congress has “prohibited”

10 The “every time” regulation was published about four years
ago, on June 20, 1963, 28 Fed. Reg. 6375. As a result of litigation
begun in September of 1963, it has not yet been put into force.
The “definition” regulations and the “access” regulation with respect
to color additives were published on June 22, 1963, 28 Fed. Reg.
6439, 6446. Litigation was begun in November of 1963, and the reg-
ulations are not yet operative.
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injunctive relief. The Court holds that “judicial review
of a final agency action by an aggrieved person will not
be cut off unless there is persuasive reason to believe that
such was the purpose of Congress.” As authority for this,
the Court produces little support. Board of Governors v.
Agnew, 329 U. S. 441 (1947), involved removal from
office of certain bank directors. Had the Court not
authorized review, the aggrieved individuals could only
test the correctness of the administrator’s decision by
ignoring it and risking a prison term of five years. No
evidence of congressional hostility to review was ad-
duced.” Heikkila v. Barber, 345 U. S. 229 (1953), does
not even remotely support the Court’s contention. On
the contrary, it holds that a provision in the Immigra-
tion Act of 1917 to the effect that the decision of the
Attorney General is “final” in deportation cases pre-
cludes direct attack upon a deportation order by means
of suits for injunction or declaratory relief. What
might be termed the other personal liberties cases relied
upon by the Court are discussed below. But in cases
like the present, where courts and administrative agencies
both function, it has always—to this date—been accepted
that the intention of Congress—not its mere failure to
prohibit—will be faithfully searched out by the courts
and will be implemented except in the unusual and ex-
traordinary situations where the result would be essen-
tially to leave the parties without any adequate right to
judicial review. Compare Leedom v. Kyne, 358 U. S. 184

11 As to the other nonpersonal liberty cases cited by the Court: In
Shields v. Utah Idaho Central R. Co., 305 U. 8. 177 (1938), the Gov-
ernment did not oppose resort to the injunction remedy, and the
Court, enumerated special circumstances why that remedy was pecu-
liarly needed. Id., at 183-184. And in Stark v. Wickard, 321 U. 8.
288 (1944), the Court noted that the aggrieved parties had no other
forum in which to contest the order in question, and it found “plain”
evidence of a congressional intent to allow review.
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(1958), with Switchmen’s Union v. Board, supra; Myers
v. Bethlehem Shipbuilding Corp., 303 U. S. 41 (1938);
and Adams v. Nagle, 303 U. S. 532 (1938).

In effect, the Court says that the Food, Drug, and
Cosmetic Act has always authorized threshold injunc-
tions or declaratory judgment relief: that this relief has
been available since the enactment of the law in 1938,
and that it would have been granted in appropriate cases
which are “ripe” for review. I must with respect char-
acterize this as a surprising revelation. Despite the
highly co<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>