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SUPREME COURT OF THE UNITED STATES.

Allot ment  of  Justi ces .

It is ordered that the following allotment be made of 
the Chief Justice and Associate Justices of this Court 
among the circuits, pursuant to Title 28, United States 
Code, Section 42, and that such allotment be entered of 
record, viz.:

For the District of Columbia Circuit, Earl  Warren , 
Chief Justice.

For the First Circuit, Abe  Fortas , Associate Justice.
For the Second Circuit, John  M. Harlan , Associate 

Justice.
For the Third Circuit, William  J. Brennan , Jr ., 

Associate Justice.
For the Fourth Circuit, Earl  Warren , Chief Justice.
For the Fifth Circuit, Hugo  L. Black , Associate Justice.
For the Sixth Circuit, Potte r  Stew art , Associate 

Justice.
For the Seventh Circuit, Tom  C. Clark , Associate 

Justice.
For the Eighth Circuit, Byron  R. White , Associate 

Justice.
For the Ninth Circuit, Will iam  0. Dougla s , Associate 

Justice.
For the Tenth Circuit, Byron  R. White , Associate 

Justice.
October 11, 1965.

(For next previous allotment, see 371 U. S., p. v.)
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Appellants’ 15-year-old son, Gerald Gault, was taken into custody 
as the result of a complaint that he had made lewd telephone 
calls. After hearings before a juvenile court judge, Gerald was 
ordered committed to the State Industrial School as a juvenile 
delinquent until he should reach majority. Appellants brought 
a habeas corpus action in the state courts to challenge the con-
stitutionality of the Arizona Juvenile Code and the procedure 
actually used in Gerald’s case, on the ground of denial of various 
procedural due process rights. The State Supreme Court affirmed 
dismissal of the writ. Agreeing that the constitutional guarantee 
of due process applies to proceedings in which juveniles are charged 
as delinquents, the court held that the Arizona Juvenile Code 
impliedly includes the requirements of due process in delinquency 
proceedings, and that such due process requirements were not 
offended by the procedure leading to Gerald’s commitment. Held:

1. Kent v. United States, 383 U. S. 541, 562 (1966), held 
“that the [waiver] hearing must measure up to the essentials 
of due process and fair treatment.” This view is reiterated, here 
in connection with a juvenile court adjudication of “delinquency,” 
as a requirement which is part of the Due Process Clause of the 
Fourteenth Amendment of our Constitution. The holding in 
this case relates only to the adjudicatory stage of the juvenile 
process, where commitment to a state institution may follow. 
When proceedings may result in incarceration in an institution of

1
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confinement, “it would be extraordinary' if our Constitution did 
not require the procedural regularity and exercise of care implied 
in the phrase 'due process.’” Pp. 12-31.

2. Due process requires, in such proceedings, that adequate 
written notice be afforded the child and his parents or guardian. 
Such notice must inform them “of the specific issues that they 
must meet” and must be given “at the earliest practicable time, 
and in any event sufficiently in advance of the hearing to permit 
preparation.” Notice here was neither timely nor adequately 
specific, nor was there waiver of the right to constitutionally 
adequate notice. Pp. 31-34.

3. In such proceedings the child and his parents must be 
advised of their right to be represented by counsel and, if they 
are unable to afford counsel, that counsel will be appointed to 
represent the child. Mrs. Gault’s statement at the habeas corpus 
hearing that she had known she could employ counsel, is not “an 
'intentional relinquishment or abandonment’ of a fully known 
right.” Pp. 34-42.

4. The constitutional privilege against self-incrimination is 
applicable in such proceedings: “an admission by the juvenile may 
[not] be used against him in the absence of clear and unequivocal 
evidence that the admission was made with knowledge that he was 
not obliged to speak and would not be penalized for remaining 
silent.” “[T]he availability of the privilege does not turn upon 
the type of proceeding in which its protection is invoked, but 
upon the nature of the statement or admission and the exposure 
which it invites. . . . [J]uvenile proceedings to determine 
'delinquency,’ which may lead to commitment to a state institution, 
must be regarded as 'criminal’ for purposes of the privilege against 
self-incrimination.” Furthermore, experience has shown that 
“admissions and confessions by juveniles require special caution” 
as to their reliability and voluntariness, and “[i]t would indeed 
be surprising if the privilege against self-incrimination were avail-
able to hardened criminals but not to children.” “[S]pecial 
problems may arise with respect to waiver of the privilege by or 
on behalf of children, and . . . there may well be some differences 
in technique—but not in principle—depending upon the age of the 
child and the presence and competence of parents. ... If counsel 
was not present for some permissible reason when an admission 
was obtained, the greatest care must be taken to assure that the 
admission was voluntary. . . .” Gerald’s admissions did not 
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measure up to these standards, and could not properly be used 
as a basis for the judgment against him. Pp. 44-56.

5. Absent a valid confession, a juvenile in such proceedings 
must be afforded the rights of confrontation and sworn testimony 
of witnesses available for cross-examination. Pp. 56-57.

6. Other questions raised by appellants, including the absence 
of provision for appellate review of a delinquency adjudication, 
and a transcript of the proceedings, are not ruled upon. Pp. 
57-58.

99 Ariz. 181, 407 P. 2d 760, reversed and remanded.

Norman Dorsen argued the cause for appellants. With 
him on the brief were Melvin L. Wulf, Amelia D. Lewis 
and Daniel A. Rezneck.

Frank A. Parks, Assistant Attorney General of Arizona, 
argued the cause for appellee, pro hac vice, by special 
leave of Court. With him on the brief was Darrell F. 
Smith, Attorney General.

Merritt W. Green argued the cause for the Ohio Asso-
ciation of Juvenile Court Judges, as amicus çuriae, urging 
affirmance. With him on the brief was Leo G. Chimo.

The Kansas Association of Probate and Juvenile Judges 
joined the appellee’s brief and the brief of the Ohio Asso-
ciation of Juvenile Court Judges.

Briefs of amici curiae, urging reversal, were filed by 
L. Michael Getty, James J. Doherty and Marshall J. 
Hartman for the National Legal Aid and Defender Asso-
ciation, and by Edward Q. Carr, Jr., and Nanette Dem- 
bitz for the Legal Aid Society and Citizens’ Committee 
for Children of New York, Inc.

Nicholas N. Kittrie filed a brief for the American 
Parents Committee, as amicus curiae.

Mr . Justice  Portas  delivered the opinion of the Court.
This is an appeal under 28 U. S. C. § 1257 (2) from a 

judgment of the Supreme Court of Arizona affirming the 



4 OCTOBER TERM, 1966.

Opinion of the Court. 387 U. S.

dismissal of a petition for a writ of habeas corpus. 99 
Ariz. 181, 407 P. 2d 760 (1965). The petition sought the 
release of Gerald Francis Gault, appellants’ 15-year-old 
son, who had been committed as a juvenile delinquent to 
the State Industrial School by the Juvenile Court of Gila 
County, Arizona. The Supreme Court of Arizona affirmed 
dismissal of the writ against various arguments which 
included an attack upon the constitutionality of the Ari-
zona Juvenile Code because of its alleged denial of pro-
cedural due process rights to juveniles charged with 
being “delinquents.” The court agreed that the con-
stitutional guarantee of due process of law is applicable 
in such proceedings. It held that Arizona’s Juvenile 
Code is to be read as “impliedly” implementing the 
“due process concept.” It then proceeded to identify 
and describe “the particular elements which constitute 
due process in a juvenile hearing.” It concluded that 
the proceedings ending in commitment of Gerald Gault 
did not offend those requirements. We do not agree, and 
we reverse. We begin with a statement of the facts.

I.
On Monday, June 8, 1964, at about 10 a. m., Gerald 

Francis Gault and a friend, Ronald Lewis, were taken into 
custody by the Sheriff of Gila County. Gerald was then 
still subject to a six months’ probation order which had 
been entered on February 25, 1964, as a result of his hav-
ing been in the company of another boy who had stolen 
a wallet from a lady’s purse. The police action on June 8 
was taken as the result of a verbal complaint by a neigh-
bor of the boys, Mrs. Cook, about a telephone call made 
to her in which the caller or callers made lewd or indecent 
remarks. It will suffice for purposes of this opinion to 
say that the remarks or questions put to her were of the 
irritatingly offensive, adolescent, sex variety.
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At the time Gerald was picked up, his mother and father 
were both at work. No notice that Gerald was being 
taken into custody was left at the home. No other steps 
were taken to advise them that their son had, in effect, 
been arrested. Gerald was taken to the Children’s De-
tention Home. When his mother arrived home at about 
6 o’clock, Gerald was not there. Gerald’s older brother 
was sent to look for him at the trailer home of the Lewis 
family. He apparently learned then that Gerald was in 
custody. He so informed his mother. The two of them 
went to the Detention Home. The deputy probation 
officer, Flagg, who was also superintendent of the Deten-
tion Home, told Mrs. Gault “why Jerry was there” and 
said that a hearing would be held in Juvenile Court at 
3 o’clock the following day, June 9.

Officer Flagg filed a petition with the court on the 
hearing day, June 9, 1964. It was not served on the 
Gaults. Indeed, none of them saw this petition until 
the habeas corpus hearing on August 17, 1964. The 
petition was entirely formal. It made no reference to 
any factual basis for the judicial action which it ini-
tiated. It recited only that “said minor is under the age 
of eighteen years, and is in need of the protection of this 
Honorable Court; [and that] said minor is a delinquent 
minor.” It prayed for a hearing and an order regarding 
“the care and custody of said minor.” Officer Flagg 
executed a formal affidavit in support of the petition.

On June 9, Gerald, his mother, his older brother, and 
Probation Officers Flagg and Henderson appeared before 
the Juvenile Judge in chambers. Gerald’s father was not 
there. He was at work out of the city. Mrs. Cook, the 
complainant, was not there. No one was sworn at this 
hearing. No transcript or recording was made. No 
memorandum or record of the substance of the proceed-
ings was prepared. Our information about the proceed-

262-921 0-68-4 
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ings and the subsequent hearing on June 15, derives 
entirely from the testimony of the Juvenile Court Judge,1 
Mr. and Mrs. Gault and Officer Flagg at the habeas cor-
pus proceeding conducted two months later. From this, 
it appears that at the June 9 hearing Gerald was ques-
tioned by the judge about the telephone call. There was 
conflict as to what he said. His mother recalled that 
Gerald said he only dialed Mrs. Cook’s number and 
handed the telephone to his friend, Ronald. Officer Flagg 
recalled that Gerald had admitted making the lewd re-
marks. Judge McGhee testified that Gerald “admitted 
making one of these [lewd] statements.” At the conclu-
sion of the hearing, the judge said he would “think about 
it.” Gerald was taken back to the Detention Home. He 
was not sent to his own home with his parents. On 
June 11 or 12, after having been detained since June 8, 
Gerald was released and driven home.1 2 There is no 
explanation in the record as to why he was kept in the 
Detention Home or why he was released. At 5 p. m. on 
the day of Gerald’s release, Mrs. Gault received a note 
signed by Officer Flagg. It was on plain paper, not letter-
head. Its entire text was as follows:

“Mrs. Gault:
“Judge McGHEE has set Monday June 15, 1964 

at 11:00 A. M. as the date and time for further 
Hearings on Gerald’s delinquency

“/s/Flagg”

1 Under Arizona law, juvenile hearings are conducted by a judge 
of the Superior Court, designated by his colleagues on the Superior 
Court to serve as Juvenile Court Judge. Arizona Const., Art. 6, § 15; 
Arizona Revised Statutes (hereinafter ARS) §§ 8-201, 8-202.

2 There is a conflict between the recollection of Mrs. Gault and 
that of Officer Flagg. Mrs. Gault testified that Gerald was released 
on Friday, June 12, Officer Flagg that it had been on Thursday, 
June 11. This was from memory; he had no record, and the note 
hereafter referred to was undated.
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At the appointed time on Monday, June 15, Gerald, 
his father and mother, Ronald Lewis and his father, and 
Officers Flagg and Henderson were present before Judge 
McGhee. Witnesses at the habeas corpus proceeding 
differed in their recollections of Gerald’s testimony at the 
June 15 hearing. Mr. and Mrs. Gault recalled that 
Gerald again testified that he had only dialed the num-
ber and that the other boy had made the remarks. 
Officer Flagg agreed that at this hearing Gerald did not 
admit making the lewd remarks.3 But Judge McGhee 
recalled that “there was some admission again of some 
of the lewd statements. He—he didn’t admit any of 
the more serious lewd statements.”4 Again, the com-
plainant, Mrs. Cook, was not present. Mrs. Gault asked 
that Mrs. Cook be present “so she could see which boy 
that done the talking, the dirty talking over the phone.” 
The Juvenile Judge said “she didn’t have to be present 
at that hearing.” The judge did not speak to Mrs. 
Cook or communicate with her at any time. Probation 
Officer Flagg had talked to her once—over the telephone 
on June 9.

At this June 15 hearing a “referral report” made by 
the probation officers was filed with the court, although 
not disclosed to Gerald or his parents. This listed the 
charge as “Lewd Phone Calls.” At the conclusion of 
the hearing, the judge committed Gerald as a juvenile 
delinquent to the State Industrial School “for the period 
of his minority [that is, until 21], unless sooner dis-

3 Officer Flagg also testified that Gerald had not, when questioned 
at the Detention Home, admitted having made any of the lewd 
statements, but that each boy had sought to put the blame on the 
other. There was conflicting testimony as to whether Ronald had 
accused Gerald of making the lewd statements during the June 15 
hearing.

4 Judge McGhee also testified that Gerald had not denied “certain 
statements” made to him at the hearing by Officer Henderson.
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charged by due process of law.” An order to that effect 
was entered. It recites that “after a full hearing and 
due deliberation the Court finds that said minor is a 
delinquent child, and that said minor is of the age of 
15 years.”

No appeal is permitted by Arizona law in juvenile 
cases. On August 3, 1964, a petition for a writ of habeas 
corpus was filed with the Supreme Court of Arizona and 
referred by it to the Superior Court for hearing.

At the habeas corpus hearing on August 17, Judge 
McGhee was vigorously cross-examined as to the basis 
for his actions. He testified that he had taken into 
account the fact that Gerald was on probation. He was 
asked “under what section of . . . the code you found 
the boy delinquent?”

His answer is set forth in the margin.5 In substance, 
he concluded that Gerald came within ARS § 8-201-6 (a), 
which specifies that a “delinquent child” includes one 
“who has violated a law of the state or an ordinance or 
regulation of a political subdivision thereof.” The law 
which Gerald was found to have violated is ARS § 13- 
377. This section of the Arizona Criminal Code pro-
vides that a person who “in the presence or hearing 
of any woman or child . . . uses vulgar, abusive or ob-
scene language, is guilty of a misdemeanor. . . .” The 
penalty specified in the Criminal Code, which would 

5 “Q. All right. Now, Judge, would you tell me under what section 
of the law or tell me under what section of—of the code you found 
the boy delinquent?

“A. Well, there is a—I think it amounts to disturbing the peace. 
I can’t give you the section, but I can tell you the law, that when 
one person uses lewd language in the presence of another person, 
that it can amount to—and I consider that when a person makes 
it over the phone, that it is considered in the presence, I might be 
wrong, that is one section. The other section upon which I con-
sider the boy delinquent is Section 8-201, Subsection (d), habitually 
involved in immoral matters.”
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apply to an adult, is $5 to $50, or imprisonment for not 
more than two months. The judge also testified that 
he acted under ARS § 8-201-6 (d) which includes in the 
definition of a “delinquent child” one who, as the judge 
phrased it, is “habitually involved in immoral matters.”6

Asked about the basis for his conclusion that Gerald 
was “habitually involved in immoral matters,” the judge 
testified, somewhat vaguely, that two years earlier, on 
July 2, 1962, a “referral” was made concerning Gerald, 
“where the boy had stolen a baseball glove from another 
boy and lied to the Police Department about it.” The 
judge said there was “no hearing,” and “no accusation” 
relating to this incident, “because of lack of material 
foundation.” But it seems to have remained in his mind 
as a relevant factor. The judge also testified that Gerald 
had admitted making other nuisance phone calls in the 
past which, as the judge recalled the boy’s testimony, 
were “silly calls, or funny calls, or something like that.”

The Superior Court dismissed the writ, and appellants 
sought review in the Arizona Supreme Court. That court 
stated that it considered appellants’ assignments of error 
as urging (1) that the Juvenile Code, ARS §8-201 to 
§ 8-239, is unconstitutional because it does not require 
that parents and children be apprised of the specific 
charges, does not require proper notice of a hearing, and 
does not provide for an appeal; and (2) that the proceed-

6 ARS § 8-201-6, the section of the Arizona Juvenile Code which 
defines a delinquent child, reads:

“ ‘Delinquent child’ includes:
“(a) A child who has violated a law of the state or an ordinance 

or regulation of a political subdivision thereof.
“(b) A child who, by reason of being incorrigible, wayward or 

habitually disobedient, is uncontrolled by his parent, guardian or 
custodian.

“(c) A child who is habitually truant from school or home.
“(d) A child who habitually so deports himself as to injure or 

endanger the morals or health of himself or others.”
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ings and order relating to Gerald constituted a denial of 
due process of law because of the absence of adequate no-
tice of the charge and the hearing; failure to notify appel-
lants of certain constitutional rights including the rights 
to counsel and to confrontation, and the privilege against 
self-incrimination; the use of unsworn hearsay testi-
mony; and the failure to make a record of the proceed-
ings. Appellants further asserted that it was error for 
the Juvenile Court to remove Gerald from the custody 
of his parents without a showing and finding of their 
unsuitability, and alleged a miscellany of other errors 
under state law.

The Supreme Court handed down an elaborate and 
wide-ranging opinion affirming dismissal of the writ and 
stating the court’s conclusions as to the issues raised by 
appellants and other aspects of the juvenile process. 
In their jurisdictional statement and brief in this Court, 
appellants do not urge upon us all of the points passed 
upon by the Supreme Court of Arizona. They urge 
that we hold the Juvenile Code of Arizona invalid on 
its face or as applied in this case because, contrary to 
the Due Process Clause of the Fourteenth Amendment, 
the juvenile is taken from the custody of his parents 
and committed to a state institution pursuant to pro-
ceedings in which the Juvenile Court has virtually un-
limited discretion, and in which the following basic rights 
are denied:

1. Notice of the charges;
2. Right to counsel;
3. Right to confrontation and cross-examination;
4. Privilege against self-incrimination;
5. Right to a transcript of the proceedings; and
6. Right to appellate review.

We shall not consider other issues which were passed 
upon by the Supreme Court of Arizona. We emphasize 
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that we indicate no opinion as to whether the decision 
of that court with respect to such other issues does or 
does not conflict with requirements of the Federal 
Constitution.7

7 For example, the laws of Arizona allow arrest for a misdemeanor 
only if a warrant is obtained or if it is committed in the presence 
of the officer. ARS § 13-1403. The Supreme Court of Arizona 
held that this is inapplicable in the case of juveniles. See ARS 
§ 8-221 which relates specifically to juveniles. But compare Two 
Brothers and a Case of Liquor, Juv. Ct. D. C., Nos. 66-2652-J, 66- 
2653-J, December 28, 1966 (opinion of Judge Ketcham); Standards 
for Juvenile and Family Courts, Children’s Bureau Pub. No. 437- 
1966, p. 47 (hereinafter cited as Standards); New York Family 
Court Act § 721 (1963) (hereinafter cited as N. Y. Family Court 
Act).

The court also held that the judge may consider hearsay if it is 
“of a kind on which reasonable men are accustomed to rely in serious 
affairs.” But compare Note, Juvenile Delinquents: The Police, 
State Courts, and Individualized Justice, 79 Harv. L. Rev. 775, 794- 
795 (1966) (hereinafter cited as Harvard Law Review Note):

“The informality of juvenile court hearings frequently leads to 
the admission of hearsay and unsworn testimony. It is said that 
‘close adherence to the strict rules of evidence might prevent the 
court from obtaining important facts as to the child’s character and 
condition which could only be to the child’s detriment.’ The 
assumption is that the judge will give normally inadmissible evi-
dence only its proper weight. It is also declared in support of 
these evidentiary practices that the juvenile court is not a criminal 
court, that the importance of the hearsay rule has been overesti-
mated, and that allowing an attorney to make ‘technical objections’ 
would disrupt the desired informality of the proceedings. But to 
the extent that the rules of evidence are not merely technical or 
historical, but like the hearsay rule have a sound basis in human 
experience, they should not be rejected in any judicial inquiry. 
Juvenile court judges in Los Angeles, Tucson, and Wisconsin Rapids, 
Wisconsin report that they are satisfied with the operation of their 
courts despite application of unrelaxed rules of evidence.” (Foot-
notes omitted.)

It ruled that the correct burden of proof is that “the juvenile 
judge must be persuaded by clear and convincing evidence that the 
infant has committed the alleged delinquent act.” Compare the 
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II.
The Supreme Court of Arizona held that due process 

of law is requisite to the constitutional validity of pro-
ceedings in which a court reaches the conclusion that a 
juvenile has been at fault, has engaged in conduct pro-
hibited by law, or has otherwise misbehaved with the 
consequence that he is committed to an institution in 
which his freedom is curtailed. This conclusion is in 
accord with the decisions of a number of courts under 
both federal and state constitutions.8

This Court has not heretofore decided the precise 
question. In Kent v. United States, 383 U. S. 541 (1966), 
we considered the requirements for a valid waiver of the 
“exclusive” jurisdiction of the Juvenile Court of the 
District of Columbia so that a juvenile could be tried in 
the adult criminal court of the District. Although our 
decision turned upon the language of the statute, we 
emphasized the necessity that “the basic requirements 
of due process and fairness” be satisfied in such pro-
ceedings.9 Haley v. Ohio, 332 U. S. 596 (1948), involved 
the admissibility, in a state criminal court of general 
jurisdiction, of a confession by a 15-year-old boy. The 
Court held that the Fourteenth Amendment applied to 

“preponderance of the evidence” test, N. Y. Family Court Act § 744 
(where maximum commitment is three years, §§753, 758). Cf. 
Harvard Law Review Note, p. 795.

8 See, e. g., In the Matters of Gregory W. and Gerald S., 19 N. Y. 
2d 55, 224 N. E. 2d 102 (1966); In the Interests of Carlo and 
Stasilowicz, 48 N. J. 224, 225 A. 2d 110 (1966) ; People v. Dotson, 46 
Cal. 2d 891, 299 P. 2d 875 (1956); Pee v. United States, 107 U. S. 
App. D. C. 47, 274 F. 2d 556 (1959); Wissenburg v. Bradley, 209 
Iowa 813, 229 N. W. 205 (1930); Bryant v. Brown, 151 Miss. 398, 
118 So. 184 (1928); Dendy v. Wilson, 142 Tex. 460, 179 S. W. 2d 
269 (1944); Application of Johnson, 178 F. Supp. 155 (D. C. N. J. 
1957).

9 383 U. S., at 553.
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prohibit the use of the coerced confession. Mr . Justic e  
Douglas  said, “Neither man nor child can be allowed 
to stand condemned by methods which flout constitu-
tional requirements of due process of law.” 10 11 To the same 
effect is Gallegos v. Colorado, 370 U. S. 49 (1962). 
Accordingly, while these cases relate only to restricted 
aspects of the subject, they unmistakably indicate that, 
whatever may be their precise impact, neither the Four-
teenth Amendment nor the Bill of Rights is for adults 
alone.

We do not in this opinion consider the impact of 
these constitutional provisions upon the totality of the 
relationship of the juvenile and the state. We do not 
even consider the entire process relating to juvenile 
“delinquents.” For example, we are not here concerned 
with the procedures or constitutional rights applicable 
to the pre-judicial stages of the juvenile process, nor do 
we direct our attention to the post-adjudicative or dis-
positional process. See note 48, infra. We consider 
only the problems presented to us by this case. These 
relate to the proceedings by which a determination is 
made as to whether a juvenile is a “delinquent” as a 
result of alleged misconduct on his part, with the con-
sequence that he may be committed to a state institution. 
As to these proceedings, there appears to be little cur-
rent dissent from the proposition that the Due Process 
Clause has a role to play.11 The problem is to ascertain 

10332 U. S., at 601 (opinion for four Justices).
11 See Report by the President’s Commission on Law Enforcement 

and Administration of Justice, “The Challenge of Crime in a Free 
Society” (1967) (hereinafter cited as Nat’l Crime Comm’n Report), 
pp. 81, 85-86; Standards, p. 71; Gardner, The Kent Case and the 
Juvenile Court: A Challenge to Lawyers, 52 A. B. A. J. 923 (1966); 
Paulsen, Fairness to the Juvenile Offender, 41 Minn. L. Rev. 547 
(1957); Ketcham, The Legal Renaissance in the Juvenile Court, 
60 Nw. U. L. Rev. 585 (1965); Allen, The Borderland of Criminal 
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the precise impact of the due process requirement upon 
such proceedings.

From the inception of the juvenile court system, wide 
differences have been tolerated—indeed insisted upon— 
between the procedural rights accorded to adults and 
those of juveniles. In practically all jurisdictions, there 
are rights granted to adults which are withheld from 
juveniles. In addition to the specific problems involved 
in the present case, for example, it has been held that 
the juvenile is not entitled to bail, to indictment by 
grand jury, to a public trial or to trial by jury.12 It is 
frequent practice that rules governing the arrest and 
interrogation of adults by the police are not observed 
in the case of juveniles.13

The history and theory underlying this development 
are well-known, but a recapitulation is necessary for pur-
poses of this opinion. The Juvenile Court movement 
began in this country at the end of the last century. 
From the juvenile court statute adopted in Illinois in 
1899, the system has spread to every State in the Union, 
the District of Columbia, and Puerto Rico.14 The con-

Justice (1964), pp. 19-23; Harvard Law Review Note, p. 791; 
Note, Rights and Rehabilitation in the Juvenile Courts, 67 Col. L. 
Rev. 281 (1967); Comment, Criminal Offenders in the Juvenile 
Court: More Brickbats and Another Proposal, 114 U. Pa. L. Rev. 
1171 (1966).

12See Kent n . United States, 383 U. S. 541, 555 and n. 22 (1966).
13 See n. 7, supra.
14 See National Council of Juvenile Court Judges, Directory and 

Manual (1964), p. 1. The number of Juvenile Judges as of 1964 
is listed as 2,987, of whom 213 are full-time Juvenile Court Judges. 
Id., at 305. The Nat’l Crime Comm’n Report indicates that half of 
these judges have no undergraduate degree, a fifth have no college 
education at all, a fifth are not members of the bar, and three- 
quarters devote less than one-quarter of their time to juvenile mat-
ters. See also McCune, Profile of the Nation’s Juvenile Court Judges 
(monograph, George Washington University, Center for the Behav-
ioral Sciences, 1965), which is a detailed statistical study of Juvenile 
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stitutionality of Juvenile Court laws has been sustained 
in over 40 jurisdictions against a variety of attacks.15

The early reformers were appalled by adult procedures 
and penalties, and by the fact that children could be 
given long prison sentences and mixed in jails with 
hardened criminals. They were profoundly convinced 
that society’s duty to the child could not be confined 
by the concept of justice alone. They believed that 
society’s role was not to ascertain whether the child was 
“guilty” or “innocent,” but “What is he, how has he 
become what he is, and what had best be done in his in-
terest and in the interest of the state to save him from 
a downward career.” 16 The child—essentially good, as 
they saw it—was to be made “to feel that he is the 
object of [the state’s] care and solicitude,” 17 not that he 
was under arrest or on trial. The rules of criminal pro-
cedure were therefore altogether inapplicable. The ap-
parent rigidities, technicalities, and harshness which they 
observed in both substantive and procedural criminal 
law were therefore to be discarded. The idea of crime 
and punishment was to be abandoned. The child was 

Court Judges, and indicates additionally that about a quarter of 
these judges have no law school training at all. About one-third of 
all judges have no probation and social work staff available to them; 
between eighty and ninety percent have no available psychologist 
or psychiatrist. Ibid. It has been observed that while “good 
will, compassion, and similar virtues are . . . admirably prevalent 
throughout the system . . . expertise, the keystone of the whole 
venture, is lacking.” Harvard Law Review Note, p. 809. In 
1965, over 697,000 delinquency cases (excluding traffic) were dis-
posed of in these courts, involving some 601,000 children, or 2% of 
all children between 10 and 17. Juvenile Court Statistics—1965, 
Children’s Bureau Statistical Series No. 85 (1966), p. 2.

15 See Paulsen, Kent v. United States: The Constitutional Context 
of Juvenile Cases, 1966 Sup. Ct. Review 167, 174.

16 Julian Mack, The Juvenile Court, 23 Harv. L. Rev. 104, 119— 
120 (1909).

17 Id., at 120.
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to be “treated” and “rehabilitated” and the procedures, 
from apprehension through institutionalization, were to 
be “clinical” rather than punitive.

These results were to be achieved, without coming to 
conceptual and constitutional grief, by insisting that 
the proceedings were not adversary, but that the state 
was proceeding as parens patriae.18 The Latin phrase 
proved to be a great help to those who sought to rational-
ize the exclusion of juveniles from the constitutional 
scheme; but its meaning is murky and its historic creden-
tials are of dubious relevance. The phrase was taken 
from chancery practice, where, however, it was used to 
describe the power of the state to act in loco parentis 
for the purpose of protecting the property interests and 
the person of the child.19 But there is no trace of the 
doctrine in the history of criminal jurisprudence. At 
common law, children under seven were considered in-
capable of possessing criminal intent. Beyond that age, 
they were subjected to arrest, trial, and in theory to 
punishment like adult offenders.20 In these old days, 

18 Id., at 109; Paulsen, op. cit. supra, n. 15, at 173-174. There 
seems to have been little early constitutional objection to the special 
procedures of juvenile courts. But see Waite, How Far Can Court 
Procedure Be Socialized Without Impairing Individual Rights, 12 
J. Crim. L. & Criminology 339, 340 (1922): “The court which 
must direct its procedure even apparently to do something to a 
child because of what he has done, is parted from the court which is 
avowedly concerned only with doing something for a child because 
of what he is and needs, by a gulf too wide to be bridged by any 
humanity which the judge may introduce into his hearings, or by 
the habitual use of corrective rather than punitive methods after 
conviction.”

19 Paulsen, op. cit. supra, n. 15, at 173; Hurley, Origin of the 
Illinois Juvenile Court Law, in The Child, The Clinic, and the Court 
(1925), pp. 320, 328.

20 Julian Mack, The Chancery Procedure in the Juvenile Court, in 
The Child, The Clinic, and the Court (1925), p. 310.
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the state was not deemed to have authority to accord 
them fewer procedural rights than adults.

The right of the state, as parens patriae, to deny to 
the child procedural rights available to his elders was 
elaborated by the assertion that a child, unlike an adult, 
has a right “not to liberty but to custody.” He can be 
made to attorn to his parents, to go to school, etc. If 
his parents default in effectively performing their custo-
dial functions—that is, if the child is “delinquent”—the 
state may intervene. In doing so, it does not deprive the 
child of any rights, because he has none. It merely 
provides the “custody” to which the child is entitled.21 
On this basis, proceedings involving juveniles were de-
scribed as “civil” not “criminal” and therefore not sub-
ject to the requirements which restrict the state when 
it seeks to deprive a person of his liberty.22

Accordingly, the highest motives and most enlight-
ened impulses led to a peculiar system for juveniles, 
unknown to our law in any comparable context. The 
constitutional and theoretical basis for this peculiar 
system is—to say the least—debatable. And in practice, 
as we remarked in the Kent case, supra, the results have 

21 See, e. g., Shears, Legal Problems Peculiar to Children’s Courts, 
48 A. B. A. J. 719, 720 (1962) (“The basic right of a juvenile is 
not to liberty but to custody. He has the right to have someone 
take care of him, and if his parents do not afford him this custodial 
privilege, the law must do so.”); Ex parte Crouse, 4 Whart. 9, 11 
(Sup. Ct. Pa. 1839); Petition of Ferrier, 103 Ill. 367, 371-373 (1882).

22 The Appendix to the opinion of Judge Prettyman in Pee v. 
United States, 107 U. S. App. D. C. 47, 274 F. 2d 556 (1959), lists 
authority in 51 jurisdictions to this effect. Even rules required by 
due process in civil proceedings, however, have not generally been 
deemed compulsory as to proceedings affecting juveniles. For exam-
ple, constitutional requirements as to notice of issues, which would 
commonly apply in civil cases, are commonly disregarded in juvenile 
proceedings, as this case illustrates.
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not been entirely satisfactory.23 Juvenile Court history 
has again demonstrated that unbridled discretion, how-
ever benevolently motivated, is frequently a poor substi-
tute for principle and procedure. In 1937, Dean Pound 
wrote: “The powers of the Star Chamber were a trifle 
in comparison with those of our juvenile courts . . . .” 24 
The absence of substantive standards has not necessarily 
meant that children receive careful, compassionate, indi-
vidualized treatment. The absence of procedural rules 
based upon constitutional principle has not always pro-
duced fair, efficient, and effective procedures. Departures 
from established principles of due process have fre-

23 “There is evidence . . . that there may be grounds for concern 
that the child receives the worst of both worlds: that he gets neither 
the protections accorded to adults nor the solicitous care and regen-
erative treatment postulated for children.” 383 U. S., at 556, citing 
Handler, The Juvenile Court and the Adversary System: Problems 
of Function and Form, 1965 Wis. L. Rev. 7; Harvard Law Review 
Note; and various congressional materials set forth in 383 U. S., 
at 546, n. 5.

On the other hand, while this opinion and much recent writing 
concentrate upon the failures of the Juvenile Court system to live 
up to the expectations of its founders, the observation of the Nat’l 
Crime Comm’n Report should be kept in mind:

“Although its shortcomings are many and its results too often 
disappointing, the juvenile justice system in many cities is operated 
by people who are better educated and more highly skilled, can call 
on more and better facilities and services, and has more ancillary 
agencies to which to refer its clientele than its adult counterpart.” 
Id., at 78.

24 Foreword to Young, Social Treatment in Probation and Delin-
quency (1937), p. xxvii. The 1965 Report of the United States 
Commission on Civil Rights, “Law Enforcement—A Report on Equal 
Protection in the South,” pp. 80-83, documents numerous instances 
in which “local authorities used the broad discretion afforded them 
by the absence of safeguards [in the juvenile process]” to punish, 
intimidate, and obstruct youthful participants in civil rights demon-
strations. See also Paulsen, Juvenile Courts, Family Courts, and the 
Poor Man, 54 Calif. L. Rev. 694, 707-709 (1966).
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quently resulted not in enlightened procedure, but in 
arbitrariness. The Chairman of the Pennsylvania Coun-
cil of Juvenile Court Judges has recently observed: “Un-
fortunately, loose procedures, high-handed methods and 
crowded court calendars, either singly or in combination, 
all too often, have resulted in depriving some juveniles 
of fundamental rights that have resulted in a denial of 
due process.” 25

Failure to observe the fundamental requirements of 
due process has resulted in instances, which might have 
been avoided, of unfairness to individuals and inadequate

25 Lehman, A Juvenile’s Right to Counsel in a Delinquency Hear-
ing, 17 Juvenile Court Judges Journal 53, 54 (1966).

Compare the observation of the late Arthur T. Vanderbilt, Chief 
Justice of the Supreme Court of New Jersey, in a foreword to Virtue, 
Basic Structure for Children’s Services in Michigan (1953), p. x:

“In their zeal to care for children neither juvenile judges nor 
welfare workers can be permitted to violate the Constitution, es-
pecially the constitutional provisions as to due process that are 
involved in moving a child from its home. The indispensable ele-
ments of due process are: first, a tribunal with jurisdiction; second, 
notice of a hearing to the proper parties; and finally, a fair hearing. 
All three must be present if we are to treat the child as an individual 
human being and not to revert, in spite of good intentions, to the 
more primitive days when he was treated as a chattel.”

We are warned that the system must not “degenerate into a star 
chamber proceeding with the judge imposing his own particular 
brand of culture and morals on indigent people . . . .” Judge 
Marion G. Woodward, letter reproduced in 18 Social Service Review 
366, 368 (1944). Doctor Bovet, the Swiss psychiatrist, in his mono-
graph for the World Health Organization, Psychiatric Aspects of 
Juvenile Delinquency (1951), p. 79, stated that: “One of the most 
definite conclusions of this investigation is that few fields exist in 
which more serious coercive measures are applied, on such flimsy 
objective evidence, than in that of juvenile delinquency.” We are 
told that “The judge as amateur psychologist, experimenting upon 
the unfortunate children who must appear before him, is neither an 
attractive nor a convincing figure.” Harvard Law Review Note, 
at 808.
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or inaccurate findings of fact and unfortunate prescrip-
tions of remedy. Due process of law is the primary and 
indispensable foundation of individual freedom. It is the 
basic and essential term in the social compact which 
defines the rights of the individual and delimits the 
powers which the state may exercise.26 As Mr. Justice 

26 The impact of denying fundamental procedural due process 
to juveniles involved in “delinquency” charges is dramatized by 
the following considerations: (1) In 1965, persons under 18 accounted 
for about one-fifth of all arrests for serious crimes (Nat’l Crime 
Comm’n Report, p. 55) and over half of all arrests for serious prop-
erty offenses (id., at 56), and in the same year some 601,000 children 
under 18, or 2% of all children between 10 and 17, came before 
juvenile courts (Juvenile Court Statistics—1965, Children’s Bureau 
Statistical Series No. 85 (1966) p. 2). About one out of nine youths 
will be referred to juvenile court in connection with a delinquent act 
(excluding traffic offenses) before he is 18 (Nat’l Crime Comm’n 
Report, p. 55). Cf. also Wheeler & Cottrell, Juvenile Delinquency— 
Its Prevention and Control (Russell Sage Foundation, 1965), p. 2; 
Report of the President’s Commission on Crime in the District of 
Columbia (1966) (hereinafter cited as D. C. Crime Comm’n Report), 
p. 773. Furthermore, most juvenile crime apparently goes undetected 
or not formally punished. Wheeler & Cottrell, supra, observe that 
“[AJhnost all youngsters have committed at least one of the petty 
forms of theft and vandalism in the course of their adolescence.” 
Id., at 28-29. See also Nat’l Crime Comm’n Report, p. 55, where 
it is stated that “self-report studies reveal that perhaps 90 percent 
of all young people have committed at least one act for which they 
could have been brought to juvenile court.” It seems that the rate 
of juvenile delinquency is also steadily rising. See Nat’l Crime 
Comm’n Report, p. 56; Juvenile Court Statistics, supra, pp. 2-3. 
(2) In New York, where most juveniles are represented by counsel 
(see n. 69, infra) and substantial procedural rights are afforded 
(see, e. g., nn. 80, 81, 99, infra), out of a fiscal year 1965-1966 
total of 10,755 juvenile proceedings involving boys, 2,242 were dis-
missed for failure of proof at the fact-finding hearing; for girls, the 
figures were 306 out of a total of 1,051. New York Judicial Confer-
ence, Twelfth Annual Report, pp. 314, 316 (1967). (3) In about one- 
half of the States, a juvenile may be transferred to an adult penal 
institution after a juvenile court has found him “delinquent” (Delin-
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Frankfurter has said: “The history of American freedom 
is, in no small measure, the history of procedure.”27 
But in addition, the procedural rules which have been 
fashioned from the generality of due process are our best 
instruments for the distillation and evaluation of essen-
tial facts from the conflicting welter of data that life 
and our adversary methods present. It is these instru-
ments of due process which enhance the possibility that 
truth will emerge from the confrontation of opposing 
versions and conflicting data. “Procedure is to law what 
‘scientific method’ is to science.” 28

It is claimed that juveniles obtain benefits from 
the special procedures applicable to them which more 
than offset the disadvantages of denial of the substance 
of normal due process. As we shall discuss, the observ-
ance of due process standards, intelligently and not ruth-
lessly administered, will not compel the States to abandon 
or displace any of the substantive benefits of the juvenile 
process.29 But it is important, we think, that the claimed 
benefits of the juvenile process should be candidly ap-
praised. Neither sentiment nor folklore should cause us 
to shut our eyes, for example, to such startling findings

quent Children in Penal Institutions, Children’s Bureau Pub. No. 415- 
1964, p. 1). (4) In some jurisdictions a juvenile may be subjected 
to criminal prosecution for the same offense for which he has served 
under a juvenile court commitment. However, the Texas procedure 
to this effect has recently been held unconstitutional by a federal 
district court judge, in a habeas corpus action. Sawyer v. Hauck, 
245 F. Supp. 55 (D. C. W. D. Tex. 1965). (5) In most of the 
States the juvenile may end in criminal court through waiver 
(Harvard Law Review Note, p. 793).

27 Malinski v. New York, 324 U. S. 401, 414 (1945) (separate 
opinion).

28 Foster, Social Work, the Law, and Social Action, in Social 
Casework, July 1964, pp. 383, 386.

29 See Note, Rights and Rehabilitation in the Juvenile Courts, 
67 Col. L. Rev. 281, 321, and passim (1967).

262=921 0 - 68 -5
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as that reported in an exceptionally reliable study of re-
peaters or recidivism conducted by the Stanford Research 
Institute for the President’s Commission on Crime in 
the District of Columbia. This Commission’s Report 
states:

“In fiscal 1966 approximately 66 percent of the 
16- and 17-year-old juveniles referred to the court 
by the Youth Aid Division had been before the court 
previously. In 1965, 56 percent of those in the Re-
ceiving Home were repeaters. The SRI study re-
vealed that 61 percent of the sample Juvenile Court 
referrals in 1965 had been previously referred at least 
once and that 42 percent had been referred at least 
twice before.” Id., at 773.

Certainly, these figures and the high crime rates among 
juveniles to which we have referred (supra, n. 26), 
could not lead us to conclude that the absence of con-
stitutional protections reduces crime, or that the juvenile 
system, functioning free of constitutional inhibitions as 
it has largely done, is effective to reduce crime or re-
habilitate offenders. We do not mean by this to deni-
grate the juvenile court process or to suggest that there 
are not aspects of the juvenile system relating to offenders 
which are valuable. But the features of the juvenile 
system which its proponents have asserted are of unique 
benefit will not be impaired by constitutional domestica-
tion. For example, the commendable principles relating 
to the processing and treatment of juveniles separately 
from adults are in no way involved or affected by the 
procedural issues under discussion.30 Further, we are 

30 Here again, however, there is substantial question as to whether 
fact and pretension, with respect to the separate handling and 
treatment of children, coincide. See generally infra.

While we are concerned only with procedure before the juvenile 
court in this case, it should be noted that to the extent that the 
special procedures for juveniles are thought to be justified by the 
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told that one of the important benefits of the special 
juvenile court procedures is that they avoid classifying 
the juvenile as a “criminal.” The juvenile offender is 
now classed as a “delinquent.” There is, of course, no 
reason why this should not continue. It is disconcerting, 

special consideration and treatment afforded them, there is reason 
to doubt that juveniles always receive the benefits of such a quid 
pro quo. As to the problem and importance of special care at the 
adjudicatory stage, cf. nn. 14 and 26, supra. As to treatment, see 
Nat’l Crime Comm’n Report, pp. 80, 87; D. C. Crime Comm’n 
Report, pp. 665-676, 686-687 (at p. 687 the Report refers to the 
District’s “bankruptcy of dispositional resources”), 692-695, 700-718 
(at p. 701 the Report observes that “The Department of Public 
Welfare currently lacks even the rudiments of essential diagnostic 
and clinical services”); Wheeler & Cottrell, Juvenile Delinquency— 
Its Prevention and Control (Russell Sage Foundation, 1965), pp. 32- 
35; Harvard Law Review Note, p. 809; Paulsen, Juvenile Courts, 
Family Courts, and the Poor Man, 54 Calif. L. Rev. 694, 709-712 
(1966); Polier, A View From the Bench (1964). Cf. also, In the 
Matter of the Youth House, Inc., Report of the July 1966 “A” Term 
of the Bronx County Grand Jury, Supreme Court of New York, 
County of Bronx, Trial Term, Part XII, March 21, 1967 (cf. New 
York Times, March 23, 1967, p. 1, col. 8). The high rate of juvenile 
recidivism casts some doubt upon the adequacy of treatment afforded 
juveniles. See D. C. Crime Comm’n Report, p. 773; Nat’l Crime 
Comm’n Report, pp. 55, 78.

In fact, some courts have recently indicated that appropriate treat-
ment is essential to the validity of juvenile custody, and therefore 
that a juvenile may challenge the validity of his custody on the 
ground that he is not in fact receiving any special treatment. See 
Creek v. Stone, ---- U. S. App. D. C. —, 379 F. 2d 106 (1967);
Kautter v. Reid, 183 F. Supp. 352 (D. C. D. C. 1960); White v. 
Reid, 125 F. Supp. 647 (D. C. D. C. 1954). See also Elmore v. 
Stone, 122 U. S. App. D. C. 416, 355 F. 2d 841 (1966) (separate 
statement of Bazelon, C. J.); Clayton v. Stone, 123 U. S. App. D. C. 
181, 358 F. 2d 548 (1966) (separate statement of Bazelon, C. J.). 
Cf. Wheeler & Cottrell, supra, pp. 32, 35; In re Rich, 125 Vt. 373, 
216 A. 2d 266 (1966). Cf. also Rouse v. Cameron, 125 U. S. App. 
D. C. 366, 373 F. 2d 451 (1966); Millard v. Cameron, 125 U. S. 
App. D. C. 383, 373 F. 2d 468 (1966).
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however, that this term has come to involve only slightly 
less stigma than the term “criminal” applied to adults.31 
It is also emphasized that in practically all jurisdictions, 
statutes provide that an adjudication of the child as a 
delinquent shall not operate as a civil disability or dis-
qualify him for civil service appointment.32 There is no 
reason why the application of due process requirements 
should interfere with such provisions.

Beyond this, it is frequently said that juveniles are 
protected by the process from disclosure of their devia- 
tional behavior. As the Supreme Court of Arizona 
phrased it in the present case, the summary procedures 
of Juvenile Courts are sometimes defended by a state-
ment that it is the law’s policy “to hide youthful errors 
from the full gaze of the public and bury them in the 
graveyard of the forgotten past.” This claim of secrecy, 
however, is more rhetoric than reality. Disclosure of 
court records is discretionary with the judge in most 
jurisdictions. Statutory restrictions almost invariably 
apply only to the court records, and even as to those 
the evidence is that many courts routinely furnish in-
formation to the FBI and the military, and on request 
to government agencies and even to private employers.33 
Of more importance are police records. In most States 
the police keep a complete file of juvenile “police con-
tacts” and have complete discretion as to disclosure of 

31“[T]he word 'delinquent’ has today developed such invidious 
connotations that the terminology is in the process of being altered; 
the new descriptive phrase is ‘persons in need of supervision,’ usually 
shortened to ‘pins.’ ” Harvard Law Review Note, p. 799, n. 140. 
The N. Y. Family Court Act § 712 distinguishes between “delin-
quents” and “persons in need of supervision.”

32 See, e. g., the Arizona provision, ARS § 8-228.
33 Harvard Law Review Note, pp. 784-785, 800. Cf. Nat’l Crime 

Comm’n Report, pp. 87-88; Ketcham, The Unfulfilled Promise of the 
Juvenile Court, 7 Crime & Delin. 97, 102-103 (1961).
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juvenile records. Police departments receive requests 
for information from the FBI and other law-enforcement 
agencies, the Armed Forces, and social service agencies, 
and most of them generally comply.34 Private employ-
ers wTord their application forms to produce informa-
tion concerning juvenile arrests and court proceedings, 
and in some jurisdictions information concerning juve-
nile police contacts is furnished private employers as well 
as government agencies.35

In any event, there is no reason why, consistently with 
due process, a State cannot continue, if it deems it ap-
propriate, to provide and to improve provision for the 
confidentiality of records of police contacts and court 
action relating to juveniles. It is interesting to note, 
however, that the Arizona Supreme Court used the 
confidentiality argument as a justification for the type 
of notice which is here attacked as inadequate for due 
process purposes. The parents were given merely gen-
eral notice that their child was charged with “delin-
quency.” No facts were specified. The Arizona court 
held, however, as we shall discuss, that in addition to this 
general “notice,” the child and his parents fnust be ad-
vised “of the facts involved in the case” no later than 
the initial hearing by the judge. Obviously, this does 
not “bury” the word about the child’s transgressions. 
It merely defers the time of disclosure to a point 
when it is of limited use to the child or his parents in 
preparing his defense or explanation.

Further, it is urged that the juvenile benefits from 
informal proceedings in the court. The early conception 

34 Harvard Law Review Note, pp. 785-787.
35 Id., at 785, 800. See also, with respect to the problem of con-

fidentiality of records, Note, Rights and Rehabilitation in the Juvenile 
Courts, 67 Col. L. Rev. 281, 286-289 (1967). Even the privacy 
of the juvenile hearing itself is not always adequately protected. 
Id., at 285-286.
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of the Juvenile Court proceeding was one in which a 
fatherly judge touched the heart and conscience of the 
erring youth by talking over his problems, by paternal 
advice and admonition, and in which, in extreme situa-
tions, benevolent and wise institutions of the State pro-
vided guidance and help “to save him from a downward 
career.” 36 Then, as now, goodwill and compassion were 
admirably prevalent. But recent studies have, with 
surprising unanimity, entered sharp dissent as to the 
validity of this gentle conception. They suggest that 
the appearance as well as the actuality of fairness, 
impartiality and orderliness—in short, the essentials of 
due process—may be a more impressive and more thera-
peutic attitude so far as the juvenile is concerned. For 
example, in a recent study, the sociologists Wheeler and 
Cottrell observe that when the procedural laxness of the 
“parens patriae” attitude is followed by stern disciplin-
ing, the contrast may have an adverse effect upon the 
child, who feels that he has been deceived or enticed. 
They conclude as follows: “Unless appropriate due proc-
ess of law is followed, even the juvenile who has violated 
the law may not feel that he is being fairly treated and 
may therefore resist the rehabilitative efforts of court 
personnel.” 37 Of course, it is not suggested that juvenile 
court judges should fail appropriately to take account, 
in their demeanor and conduct, of the emotional and 
psychological attitude of the juveniles with whom they 

36 Mack, The Juvenile Court, 23 Harv. L. Rev. 104, 120 (1909).
37 Juvenile Delinquency—Its Prevention and Control (Russell Sage 

Foundation, 1966), p. 33. The conclusion of the Nat’l Crime 
Comm’n Report is similar: “[TJhere is increasing evidence that the 
informal procedures, contrary to the original expectation, may them-
selves constitute a further obstacle to effective treatment of the 
delinquent to the extent that they engender in the child a sense of 
injustice provoked by seemingly all-powerful and challengeless exer-
cise of authority by judges and probation officers.” Id., at 85. See 
also Allen, The Borderland of Criminal Justice (1964), p. 19.
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are confronted. While due process requirements will, 
in some instances, introduce a degree of order and 
regularity to Juvenile Court proceedings to determine 
delinquency, and in contested cases will introduce some 
elements of the adversary system, nothing will require 
that the conception of the kindly juvenile judge be re-
placed by its opposite, nor do we here rule upon the 
question whether ordinary due process requirements must 
be observed with respect to hearings to determine the 
disposition of the delinquent child.

Ultimately, however, we confront the reality of that 
portion of the Juvenile Court process with which we deal 
in this case. A boy is charged with misconduct. The 
boy is committed to an institution where he may be 
restrained of liberty for years. It is of no constitu-
tional consequence—and of limited practical meaning— 
that the institution to which he is committed is called 
an Industrial School. The fact of the matter is that, 
however euphemistic the title, a “receiving home” or 
an “industrial school” for juveniles is an institution 
of confinement in which the child is incarcerated for a 
greater or lesser time. His world becomes “a building 
with whitewashed walls, regimented routine and insti-
tutional hours . . . .” 38 Instead of mother and father and 
sisters and brothers and friends and classmates, his world 
is peopled by guards, custodians, state employees, and 
“delinquents” confined with him for anything from 
waywardness 39 to rape and homicide.

In view of this, it would be extraordinary if our Con-
stitution did not require the procedural regularity and 

™ Holmes’ Appeal, 379 Pa. 599, 616, 109 A. 2d 523, 530 (1954) 
(Musmanno, J., dissenting). See also The State (Sheerin') v. Gover-
nor, [1966] I. R. 379 (Supreme Court of Ireland); Trimble v. 
Stone, 187 F. Supp. 483, 485-486 (D. C. D. C. 1960); Allen, The 
Borderland of Criminal Justice (1964), pp. 18, 52-56.

39 Cf. the Juvenile Code of Arizona, ARS § 8-201-6.
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the exercise of care implied in the phrase “due process.” 
Under our Constitution, the condition of being a boy 
does not justify a kangaroo court. The traditional ideas 
of Juvenile Court procedure, indeed, contemplated that 
time would be available and care would be used to es-
tablish precisely what the juvenile did and why he did 
it—was it a prank of adolescence or a brutal act threat-
ening serious consequences to himself or society unless 
corrected? 40 Under traditional notions, one would as-
sume that in a case like that of Gerald Gault, where 
the juvenile appears to have a home, a working mother 
and father, and an older brother, the Juvenile Judge 
would have made a careful inquiry and judgment as to 
the possibility that the boy could be disciplined and 
dealt with at home, despite his previous transgressions.41 
Indeed, so far as appears in the record before us, except 
for some conversation with Gerald about his school work 
and his “wanting to go to . . . Grand Canyon with his 
father,” the points to which the judge directed his atten-
tion were little different from those that would be in-

40 Cf., however, the conclusions of the D. C. Crime Comm’n Re-
port, pp. 692-693, concerning the inadequacy of the “social study 
records” upon which the Juvenile Court Judge must make this de-
termination and decide on appropriate treatment.

41 The Juvenile Judge’s testimony at the habeas corpus proceeding 
is devoid of any meaningful discussion of this. He appears to have 
centered his attention upon whether Gerald made the phone call and 
used lewd words. He was impressed by the fact that Gerald was 
on six months’ probation because he was with another boy who 
allegedly stole a purse—a different sort of offense, sharing the feature 
that Gerald was “along.” And he even referred to a report which 
he said was not investigated because “there was no accusation” 
“because of lack of material foundation.”

With respect to the possible duty of a trial court to explore 
alternatives to involuntary commitment in a civil proceeding, cf. 
Lake v. Cameron, 124 U. S. App. D. C. 264, 364 F. 2d 657 (1966), 
which arose under statutes relating to treatment of the mentally ill.
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volved in determining any charge of violation of a penal 
statute.42 The essential difference between Gerald’s case 
and a normal criminal case is that safeguards available 
to adults were discarded in Gerald’s case. The summary 
procedure as well as the long commitment was possible 
because Gerald was 15 years of age instead of over 18.

If Gerald had been over 18, he would not have been 
subject to Juvenile Court proceedings.43 For the par-
ticular offense immediately involved, the maximum 
punishment would have been a fine of $5 to $50, or im-
prisonment in jail for not more than two months. In-
stead, he was committed to custody for a maximum of 
six years. If he had been over 18 and had committed 
an offense to which such a sentence might apply, he 
would have been entitled to substantial rights under the 
Constitution of the United States as well as under Ari-
zona’s laws and constitution. The United States Con-
stitution would guarantee him rights and protections 
with respect to arrest, search and seizure, and pretrial 
interrogation. It would assure him of specific notice of 
the charges and adequate time to decide his course of 
action and to prepare his defense. He would be entitled 
to clear advice that he could be represented by counsel, 
and, at least if a felony were involved, the State would be 
required to provide counsel if his parents were unable to 
afford it. If the court acted on the basis of his confession, 
careful procedures would be required to assure its volun-
tariness. If the case went to trial, confrontation and 
opportunity for cross-examination would be guaranteed. 
So wide a gulf between the State’s treatment of the adult 
and of the child requires a bridge sturdier than mere 

42 While appellee’s brief suggests that the probation officer made 
some investigation of Gerald’s home life, etc., there is not even a 
claim that the judge went beyond the point stated in the text.

43 ARS §§ 8-201, 8-202.
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verbiage, and reasons more persuasive than cliché can 
provide. As Wheeler and Cottrell have put it, “The 
rhetoric of the juvenile court movement has developed 
without any necessarily close correspondence to the 
realities of court and institutional routines.” 44

In Kent v. United States, supra, we stated that the 
Juvenile Court Judge’s exercise of the power of the state 
as parens patriae was not unlimited. We said that “the 
admonition to function in a ‘parental’ relationship is not 
an invitation to procedural arbitrariness.” 45 46 With respect 
to the waiver by the Juvenile Court to the adult court of 
jurisdiction over an offense committed by a youth, we said 
that “there is no place in our system of law for reaching a 
result of such tremendous consequences without cere-
mony—without hearing, without effective assistance of 
counsel, without a statement of reasons.”40 We an-
nounced with respect to such waiver proceedings that 
while “We do not mean ... to indicate that the hearing 
to be held must conform with all of the requirements of 
a criminal trial or even of the usual administrative hear-
ing; but we do hold that the hearing must measure up to 
the essentials of due process and fair treatment.” 47 We 
reiterate this view, here in connection with a juvenile 
court adjudication of “delinquency,” as a requirement 

44 Juvenile Delinquency—Its Prevention and Control (Russell 
Sage Foundation, 1966), p. 35. The gap between rhetoric and 
reality is also emphasized in the Nat’l Crime Comm’n Report, pp. 
80-81.

45 3 83 U. S., at 555.
46 3 83 U. S., at 554. The  Chi ef  Just ice  stated in a recent speech 

to a conference of the National Council of Juvenile Court Judges, 
that a juvenile court “must function within the framework of law 
and ... in the attainment of its objectives it cannot act with 
unbridled caprice.” Equal Justice for Juveniles, 15 Juvenile Court 
Judges Journal, No. 3, pp. 14, 15 (1964).

47 383 U. S., at 562.
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which is part of the Due Process Clause of the Fourteenth 
Amendment of our Constitution.48

We now turn to the specific issues which are presented 
to us in the present case.

III.
Notice  of  Charges .

Appellants allege that the Arizona Juvenile Code is 
unconstitutional or alternatively that the proceedings 
before the Juvenile Court were constitutionally defective 
because of failure to provide adequate notice of the hear-
ings. No notice was given to Gerald’s parents when he 
was taken into custody on Monday, June 8. On that 
night, when Mrs. Gault went to the Detention Home, 
she was orally informed that there would be a hearing 
the next afternoon and was told the reason why Gerald 
was in custody. The only written notice Gerald’s parents 
received at any time was a note on plain paper from 
Officer Flagg delivered on Thursday or Friday, June 11 
or 12, to the effect that the judge had set Monday, 
June 15, “for further Hearings on Gerald’s delinquency.”

A “petition” was filed with the court on June 9 by 
Officer Flagg, reciting only that he was informed and 
believed that “said minor is a delinquent minor and that 
it is necessary that some order be made by the Honorable 
Court for said minor’s welfare.” The applicable Arizona 

48 The Nat’l Crime Comm’n Report recommends that “Juvenile 
courts should make fullest feasible use of preliminary conferences to 
dispose of cases short of adjudication.” Id., at 84. See also D. C. 
Crime Comm’n Report, pp. 662-665. Since this “consent decree” 
procedure would involve neither adjudication of delinquency nor 
institutionalization, nothing we say in this opinion should be con-
strued as expressing any views with respect to such procedure. The 
problems of pre-adjudication treatment of juveniles, and of post-
adjudication disposition, are unique to the juvenile process; hence 
what we hold in this opinion with regard to the procedural require-
ments at the adjudicatory stage has no necessary applicability to 
other steps of the juvenile process.
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statute provides for a petition to be filed in Juvenile 
Court, alleging in general terms that the child is “neg-
lected, dependent or delinquent.” The statute explicitly 
states that such a general allegation is sufficient, “without 
alleging the facts.”49 There is no requirement that the 
petition be served and it was not served upon, given to, 
or shown to Gerald or his parents.50 51

The Supreme Court of Arizona rejected appellants’ 
claim that due process was denied because of inadequate 
notice. It stated that “Mrs. Gault knew the exact nature 
of the charge against Gerald from the day he was taken 
to the detention home.” The court also pointed out 
that the Gaults appeared at the two hearings “without 
objection.” The court held that because “the policy of 
the juvenile law is to hide youthful errors from the full 
gaze of the public and bury them in the graveyard of 
the forgotten past,” advance notice of the specific charges 
or basis for taking the juvenile into custody and for the 
hearing is not necessary. It held that the appropriate 
rule is that “the infant and his parent or guardian will 
receive a petition only reciting a conclusion of delin-
quency/511 But no later than the initial hearing by the 
judge, they must be advised of the facts involved in the 

49 ARS §8-222 (B).
50 Arizona’s Juvenile Code does not provide for notice of any sort 

to be given at the commencement of the proceedings to the child 
or his parents. Its only notice provision is to the effect that if 
a person other than the parent or guardian is cited to appear, the 
parent or guardian shall be notified “by personal service” of the 
time and place of hearing. ARS § 8-224. The procedure for initi-
ating a proceeding, as specified by the statute, seems to require 
that after a preliminary inquiry by the court, a determination 
may be made “that formal jurisdiction should be acquired.” 
Thereupon the court may authorize a petition to be filed. ARS 
§ 8-222. It does not appear that this procedure was followed in 
the present case.

51 No such petition was served or supplied in the present case.
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case. If the charges are denied, they must be given a 
reasonable period of time to prepare.”

We cannot agree with the court’s conclusion that ade-
quate notice was given in this case. Notice, to comply 
with due process requirements, must be given sufficiently 
in advance of scheduled court proceedings so that reason-
able opportunity to prepare will be afforded, and it must 
“set forth the alleged misconduct with particularity.” 52 
It is obvious, as we have discussed above, that no purpose 
of shielding the child from the public stigma of knowl-
edge of his having been taken into custody and scheduled 
for hearing is served by the procedure approved by the 
court below. The “initial hearing” in the present case 
was a hearing on the merits. Notice at that time is not 
timely; and even if there were a conceivable purpose 
served by the deferral proposed by the court below, it 
would have to yield to the requirements that the child 
and his parents or guardian be notified, in writing, of the 
specific charge or factual allegations to be considered at 
the hearing, and that such written notice be given at the 
earliest practicable time, and in any event sufficiently in 
advance of the hearing to permit preparation. Due proc-
ess of law requires notice of the sort we have described— 
that is, notice which would be deemed constitutionally 
adequate in a civil or criminal proceeding.53 It does 

52 Nat’l Crime Comm’n Report, p. 87. The Commission observed 
that “The unfairness of too much informality is . . . reflected in the 
inadequacy of notice to parents and juveniles about charges and 
hearings.” Ibid.

53 For application of the due process requirement of adequate 
notice in a criminal context, see, e. g., Cole v. Arkansas, 333 U. S. 
196 (1948); In re Oliver, 333 U. S. 257, 273-278 (1948). For appli-
cation in a civil context, see, e. g., Armstrong v. Manzo, 380 U. S. 
545 (1965); Mullane v. Central Hanover Tr. Co., 339 U. S. 306 
(1950). Cf. also Chaloner v. Sherman, 242 U. S. 455 (1917). The 
Court’s discussion in these cases of the right to timely and adequate 
notice forecloses any contention that the notice approved by the 
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not allow a hearing to be held in which a youth’s freedom 
and his parents’ right to his custody are at stake with-
out giving them timely notice, in advance of the hearing, 
of the specific issues that they must meet. Nor, in the 
circumstances of this case, can it reasonably be said that 
the requirement of notice was waived.54

IV.
Righ t  to  Couns el .

Appellants charge that the Juvenile Court proceedings 
were fatally defective because the court did not advise 
Gerald or his parents of their right to counsel, and pro-
ceeded with the hearing, the adjudication of delinquency 
and the order of commitment in the absence of counsel 
for the child and his parents or an express waiver of the 
right thereto. The Supreme Court of Arizona pointed out 
that “[t]here is disagreement [among the various juris-
dictions] as to whether the court must advise the infant 

Arizona Supreme Court, or the notice actually given the Gaults, was 
constitutionally adequate. See also Antieau, Constitutional Rights in 
Juvenile Courts, 46 Cornell L. Q. 387, 395 (1961); Paulsen, Fairness 
to the Juvenile Offender, 41 Minn. L. Rev. 547, 557 (1957). Cf. 
Standards, pp. 63-65; Procedures and Evidence in the Juvenile 
Court, A Guidebook for Judges, prepared by the Advisory Council 
of Judges of the National Council on Crime and Delinquency (1962), 
pp. 9-23 (and see cases discussed therein).

54 Mrs. Gault’s “knowledge” of the charge against Gerald, and/or 
the asserted failure to object, does not excuse the lack of adequate 
notice. Indeed, one of the-purposes of notice is to clarify the issues 
to be considered, and as our discussion of the facts, supra, shows, 
even the Juvenile Court Judge was uncertain as to the precise issues 
determined at the two “hearings.” Since the Gaults had no counsel 
and were not told of their right to counsel, we cannot consider their 
failure to object to the lack of constitutionally adequate notice as a 
waiver of their rights. Because of our conclusion that notice given 
only at the first hearing is inadequate, we need not reach the question 
whether the Gaults ever received adequately specific notice even at 
the June 9 hearing, in light of the fact they were never apprised of 
the charge of being habitually involved in immoral matters.
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that he has a right to counsel.” 55 It noted its own de-
cision in Arizona State Dept, of Public Welfare v. Barlow, 
80 Ariz. 249, 296 P. 2d 298 (1956), to the effect “that the 
parents of an infant in a juvenile proceeding cannot be 
denied representation by counsel of their choosing.” 
(Emphasis added.) It referred to a provision of the 
Juvenile Code which it characterized as requiring “that 
the probation officer shall look after the interests of neg-
lected, delinquent and dependent children,” including 
representing their interests in court.56 The court argued 
that “The parent and the probation officer may be relied 
upon to protect the infant’s interests.” Accordingly it 
rejected the proposition that “due process requires that 
an infant have a right to counsel.” It said that juvenile 
courts have the discretion, but not the duty, to allow 
such representation; it referred specifically to the situa-
tion in which the Juvenile Court discerns conflict between 
the child and his parents as an instance in which this 
discretion might be exercised. We do not agree. Proba-

55 For recent cases in the District of Columbia holding that there 
must be advice of the right to counsel, and to have counsel appointed 
if necessary, see, e. g., Shioutakon v. District of Columbia, 98 U. S. 
App. D. C. 371, 236 F. 2d 666 (1956); Black v. United States, 122 
U. S. App. D. C. 393, 355 F. 2d 104 (1965); In re Poff, 135 F. Supp. 
224 (D. C. D. C. 1955). Cf. also In re Long, 184 So. 2d 861, 
862 (1966); People v. Dotson, 46 Cal. 2d 891, 299 P. 2d 875 
(1956).

56 The section cited by the court, ARS § 8-204-C, reads as follows:
“The probation officer shall have the authority of a peace officer. 

He shall:
“1. Look after the interests of neglected, delinquent and dependent 

children of the county.
“2. Make investigations and file petitions.
“3. Be present in court when cases are heard concerning children 

and represent their interests.
“4. Furnish the court information and assistance as it may require.
“5. Assist in the collection of sums ordered paid for the support 

of children.
“6. Perform other acts ordered by the court.”
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tion officers, in the Arizona scheme, are also arresting 
officers. They initiate proceedings and file petitions 
which they verify, as here, alleging the delinquency of 
the child; and they testify, as here, against the child. 
And here the probation officer was also superintendent 
of the Detention Home. The probation officer cannot 
act as counsel for the child. His role in the adjudicatory 
hearing, by statute and in fact, is as arresting officer 
and witness against the child. Nor can the judge repre-
sent the child. There is no material difference in this 
respect between adult and juvenile proceedings of the 
sort here involved. In adult proceedings, this contention 
has been foreclosed by decisions of this Court.57 A pro-
ceeding where the issue is whether the child will be 
found to be “delinquent” and subjected to the loss of 
his liberty for years is comparable in seriousness to a 
felony prosecution. The juvenile needs the assistance 
of counsel to cope with problems of law,58 to make skilled 
inquiry into the facts, to insist upon regularity of the 
proceedings, and to ascertain whether he has a defense 
and to prepare and submit it. The child “requires the 
guiding hand of counsel at every step in the proceedings 
against him.” 59 Just as in Kent v. United States, supra, 
at 561-562, we indicated our agreement with the United 
States Court of Appeals for the District of Columbia 
Circuit that the assistance of counsel is essential for pur-
poses of waiver proceedings, so we hold now that it is 
equally essential for the determination of delinquency, 
carrying with it the awesome prospect of incarceration

57 Powell v. Alabama, 287 U. S. 45, 61 (1932); Gideon v. Wain-
wright, 372 U. S. 335 (1963).

58 In the present proceeding, for example, although the Juvenile 
Judge believed that Gerald’s telephone conversation was within the 
condemnation of ARS § 13-377, he suggested some uncertainty 
because the statute prohibits the use of vulgar language “in the 
presence or hearing of” a woman or child.

59Powell v. Alabama, 287 U. S. 45, 69 (1932).
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in a state institution until the juvenile reaches the age 
of 21.60

During the last decade, court decisions,61 experts,62 and 
legislatures 63 have demonstrated increasing recognition 
of this view. In at least one-third of the States, statutes 

60 This means that the commitment, in virtually all cases, is for a 
minimum of three years since jurisdiction of juvenile courts is usually 
limited to age 18 and under.

61 See cases cited in n. 55, supra.
62 See, e. g., Schinitsky, 17 The Record 10 (N. Y. City Bar 

Assn. 1962); Paulsen, Fairness to the Juvenile Offender, 41 Minn. 
L. Rev. 547, 568-573 (1957); Antieau, Constitutional Rights in 
Juvenile Courts, 46 Cornell L. Q. 387, 404-407 (1961); Paulsen, 
Kent v. United States: The Constitutional Context of Juvenile Cases, 
1966 Sup. Ct. Rev. 167, 187-189; Ketcham, The Legal Renaissance 
in the Juvenile Court, 60 Nw. U. L. Rev. 585 (1965); Elson, Juve-
nile Courts & Due Process, in Justice for the Child (Rosenheim ed.) 
95, 103-105 (1962); Note, Rights and Rehabilitation in the Juvenile 
Courts, 67 Col. L. Rev. 281, 321-327 (1967). See also Nat’l Proba-
tion and Parole Assn., Standard Family Court Act (1959) § 19, and 
Standard Juvenile Court Act (1959) § 19, in 5 NPPA Journal 99, 
137, 323, 367 (1959) (hereinafter cited as Standard Family Court 
Act and Standard Juvenile Court Act, respectively).

63 Only a few state statutes require advice of the right to counsel 
and to have counsel appointed. See N. Y. Family Court Act §§ 241, 
249, 728, 741; Calif. Welf. & Inst’ns Code §§633, 634, 659, 700 
(1966) (appointment is mandatory only if conduct would be a felony 
in the case of an adult); Minn. Stat. Ann. § 260.155 (2) (1966 Supp.) 
(see Comment of Legislative Commission accompanying this sec-
tion) ; District of Columbia Legal Aid Act, D. C. Code Ann. § 2-2202 
(1961) (Legal Aid Agency “shall make attorneys available to repre-
sent indigents ... in proceedings before the juvenile court . . . .” 
See Black v. United States, 122 U. S. App. D. C. 393, 395-396, 355 
F. 2d 104, 106-107 (1965), construing this Act as providing a right 
to appointed counsel and to be informed of that right). Other state 
statutes allow appointment on request, or in some classes of cases, 
or in the discretion of the court, etc. The state statutes are collected 
and classified in Riederer, The Role of Counsel in the Juvenile Court,
2 J. Fam. Law 16, 19-20 (1962), which, however, does not treat the 
statutes cited above. See also Note, Rights and Rehabilitation in 
the Juvenile Courts, 67 Col. L. Rev. 281, 321-322 (1967).

262-921 0-68-6
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now provide for the right of representation by retained 
counsel in juvenile delinquency proceedings, notice of the 
right, or assignment of counsel, or a combination of these. 
In other States, court rules have similar provisions.64

The President’s Crime Commission has recently rec-
ommended that in order to assure “procedural justice for 
the child,” it is necessary that “Counsel... be appointed 
as a matter of course wherever coercive action is a possi-
bility, without requiring any affirmative choice by child 
or parent.” 65 As stated by the authoritative “Standards 

G4 Skoler & Tenney, Attorney Representation in Juvenile Court, 
4 J. Fam. Law 77, 95-96 (1964); Riederer, The Role of Counsel 
in the Juvenile Court, 2 J. Fam. Law 16 (1962).

Recognition of the right to counsel involves no necessary inter-
ference with the special purposes of juvenile court procedures; indeed, 
it seems that counsel can play an important role in the process of 
rehabilitation. See Note, Rights and Rehabilitation in the Juvenile 
Courts, 67 Col. L. Rev. 281, 324-327 (1967).

65 Nat’l Crime Comm’n Report, pp. 86-87. The Commission’s 
statement of its position is very forceful:

“The Commission believes that no single action holds more poten-
tial for achieving procedural justice for the child in the juvenile 
court than provision of counsel. The presence of an independent 
legal representative of the child, or of his parent, is the keystone 
of the whole structure of guarantees that a minimum system of 
procedural justice requires. The rights to confront one’s accusers, 
to cross-examine witnesses, to present evidence and testimony of 
one’s own, to be unaffected by prejudicial and unreliable evidence, 
to participate meaningfully in the dispositional decision, to take 
an appeal have substantial meaning for the overwhelming majority 
of persons brought before the juvenile court only if they are provided 
with competent lawyers who can invoke those rights effectively. 
The most informal and well-intentioned of judicial proceedings are 
technical; few adults without legal training can influence or even 
understand them; certainly children cannot. Papers are drawn and 
charges expressed in legal language. Events follow one another in 
a manner that appears arbitrary and confusing to the uninitiated. 
Decisions, unexplained, appear too official to challenge. But with 
lawyers come records of proceedings; records make possible appeals 
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for Juvenile and Family Courts,” published by the Chil-
dren’s Bureau of the United States Department of 
Health, Education, and Welfare:

“As a component part of a fair hearing required 
by due process guaranteed under the 14th amend-
ment, notice of the right to counsel should be re-
quired at all hearings and counsel provided upon 
request when the family is financially unable to 
employ counsel.” Standards, p. 57.

which, even if they do not occur, impart by their possibility a healthy 
atmosphere of accountability.

“Fears have been expressed that lawyers would make juvenile 
court proceedings adversary. No doubt this is partly true, but it is 
partly desirable. Informality is often abused. The juvenile courts 
deal with cases in which facts are disputed and in which, therefore, 
rules of evidence, confrontation of witnesses, and other adversary 
procedures are called for. They deal with many cases involving 
conduct that can lead to incarceration or close supervision for long 
periods, and therefore juveniles often need the same safeguards that 
are granted to adults. And in all cases children need advocates 
to speak for them and guard their interests, particularly when dis-
position decisions are made. It is the disposition stage at which 
the opportunity arises to offer individualized treatment plans and 
in which the danger inheres that the court’s coercive power will be 
applied without adequate knowledge of the circumstances.

“Fears also have been expressed that the formality lawyers would 
bring into juvenile court would defeat the therapeutic aims of the 
court. But informality has no necessary connection with therapy; 
it is a device that has been used to approach therapy, and it is not 
the only possible device. It is quite possible that in many instances 
lawyers, for all their commitment to formality, could do more to 
further therapy for their clients than can the small, overworked 
social staffs of the courts. . . .

“The Commission believes it is essential that counsel be appointed 
by the juvenile court for those who are unable to provide their own. 
Experience under the prevailing systems in which children are free 
to seek counsel of their choice reveals how empty of meaning the 
right is for those typically the subjects of juvenile court proceedings. 
Moreover, providing counsel only when the child is sophisticated 
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This statement was “reviewed” by the National Council 
of Juvenile Court Judges at its 1965 Convention and they 
“found no fault” with it.66 67 The New York Family Court 
Act contains the following statement:

“This act declares that minors have a right to the 
assistance of counsel of their own choosing or of law 
guardians[67] in neglect proceedings under article 
three and in proceedings to determine juvenile de-
linquency and whether a person is in need of super-
vision under article seven. This declaration is based 
on a finding that counsel is often indispensable to a 
practical realization of due process of law and may 
be helpful in making reasoned determinations of fact 
and proper orders of disposition.” 68

The Act provides that “At the commencement of any 
hearing” under the delinquency article of the statute, the 
juvenile and his parent shall be advised of the juvenile’s

enough to be aware of his need and to ask for one or when he fails 
to waive his announced right [is] not enough, as experience in 
numerous jurisdictions reveals.

“The Commission recommends:
“Cou nse l  shou ld  be  appo in te d  as  a  matte r  of  co ur se  whe re ve r  
COERCIVE ACTION IS A POSSIBILITY, WITHOUT REQUIRING ANY AFFIRM-
ATIVE CHOICE BY CHILD OR PARENT.”

66 Lehman, A Juvenile’s Right to Counsel in A Delinquency Hear-
ing, 17 Juvenile Court Judge’s Journal 53 (1966). In an interesting 
review of the 1966 edition of the Children’s Bureau’s “Standards,” 
Rosenheim, Standards for Juvenile and Family Courts: Old Wine in 
a New Bottle, 1 Fam. L. Q. 25, 29 (1967), the author observes that 
“The ‘Standards’ of 1966, just like the ‘Standards’ of 1954, are valu-
able precisely because they represent a diligent and thoughtful search 
for an accommodation between the aspirations of the founders of the 
juvenile court and the grim realities of life against which, in part, the 
due process of criminal and civil law offers us protection.”

67 These are lawyers designated, as provided by the statute, to 
represent minors. N. Y. Family Court Act § 242.

68 N. Y. Family Court Act § 241.
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“right to be represented by counsel chosen by him or his 
parent ... or by a law guardian assigned by the 
court . . . 69 The California Act (1961) also requires
appointment of counsel.70

We conclude that the Due Process Clause of the 
Fourteenth Amendment requires that in respect of pro-
ceedings to determine delinquency which may result in 
commitment to an institution in which the juvenile’s 
freedom is curtailed, the child and his parents must be 
notified of the child’s right to be represented by counsel 
retained by them, or if they are unable to afford counsel, 
that counsel will be appointed to represent the child.

At the habeas corpus proceeding, Mrs. Gault testified 
that she knew that she could have appeared with counsel

69 N. Y. Family Court Act § 741. For accounts of New York prac-
tice under the new procedures, see Isaacs, The Role of the Lawyer 
in Representing Minors in the New Family Court, 12 Buffalo L. Rev. 
501 (1963); Dembitz, Ferment and Experiment in New York: 
Juvenile Cases in the New Family Court, 48 Cornell L. Q. 499, 508- 
512 (1963). Since introduction of the law guardian system in Sep-
tember of 1962, it is stated that attorneys are present in the great 
majority of cases. Harvard Law Review Note, p. 796. See New 
York Judicial Conference, Twelfth Annual Report, pp. 288-291 
(1967), for detailed statistics on representation of juveniles in New 
York. For the situation before 1962, see Schinitsky, The Role of the 
Lawyer in Children’s Court, 17 The Record 10 (N. Y. City Bar 
Assn. 1962). In the District of Columbia, where statute and court 
decisions require that a lawyer be appointed if the family is unable 
to retain counsel, see n. 63, supra, and where the juvenile and his 
parents are so informed at the initial hearing, about 85% to 90% do 
not choose to be represented and sign a written waiver form. D. C. 
Crime Comm’n Report, p. 646. The Commission recommends adop-
tion in the District of Columbia of a “law guardian” system similar 
to that of New York, with more effective notification of the right to 
appointed counsel, in order to eliminate the problems of procedural 
fairness, accuracy of fact-finding, and appropriateness of disposition 
which the absence of counsel in so many juvenile court proceedings 
involves. Id., at 681-685.

70 See n. 63, supra.
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at the juvenile hearing. This knowledge is not a waiver 
of the right to counsel which she and her juvenile son 
had, as we have defined it. They had a right expressly 
to be advised that they might retain counsel and to be 
confronted with the need for specific consideration of 
whether they did or did not choose to waive the right. 
If they were unable to afford to employ counsel, they 
were entitled in view of the seriousness of the charge 
and the potential commitment, to appointed counsel, 
unless they chose waiver. Mrs. Gault’s knowledge that 
she could employ counsel was not an “intentional relin-
quishment or abandonment” of a fully known right.71

V.
Confrontation , Self -Incriminati on , 

Cros s -Examination .
Appellants urge that the writ of habeas corpus should 

have been granted because of the denial of the rights of 
confrontation and cross-examination in the Juvenile 
Court hearings, and because the privilege against self-
incrimination was not observed. The Juvenile Court 
Judge testified at the habeas corpus hearing that he had 
proceeded on the basis of Gerald’s admissions at the two 
hearings. Appellants attack this on the ground that the 
admissions were obtained in disregard of the privilege 
against self-incrimination.72 If the confession is disre-
garded, appellants argue that the delinquency conclusion, 
since it was fundamentally based on a finding that Gerald 
had made lewd remarks during the phone call to Mrs. 
Cook, is fatally defective for failure to accord the rights 
of confrontation and cross-examination which the Due 
Process Clause of the Fourteenth Amendment of the 

11 Johnson v. Zerbst, 304 U. S. 458, 464 (1938); Camley v. 
Cochran, 369 U. S. 506 (1962); United States ex rel. Brown v. Fay, 
242 F. Supp. 273 (D. C. S. D. N. Y. 1965).

72 The privilege is applicable to state proceedings. Malloy v. 
Hogan, 378 U. S. 1 (1964).
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Federal Constitution guarantees in state proceedings 
generally.73

Our first question, then, is whether Gerald’s admission 
was improperly obtained and relied on as the basis of 
decision, in conflict with the Federal Constitution. For 
this purpose, it is necessary briefly to recall the relevant 
facts.

Mrs. Cook, the complainant, and the recipient of the al-
leged telephone call, was not called as a witness. Gerald’s 
mother asked the Juvenile Court Judge why Mrs. Cook 
was not present and the judge replied that “she didn’t 
have to be present.” So far as appears, Mrs. Cook was 
spoken to only once, by Officer Flagg, and this was by 
telephone. The judge did not speak with her on any 
occasion. Gerald had been questioned by the probation 
officer after having been taken into custody. The exact 
circumstances of this questioning do not appear but any 
admissions Gerald may have made at this time do not 
appear in the record.74 Gerald was also questioned by 
the Juvenile Court Judge at each of the two hearings. 
The judge testified in the habeas corpus proceeding that 
Gerald admitted making “some of the lewd state-
ments . . . [but not] any of the more serious lewd 
statements.” There was conflict and uncertainty among 
the witnesses at the habeas corpus proceeding—the 
Juvenile Court Judge, Mr. and Mrs. Gault, and the 
probation officer—as to what Gerald did or did not admit.

We shall assume that Gerald made admissions of the 
sort described by the Juvenile Court Judge, as quoted 
above. Neither Gerald nor his parents were advised that 

73 Pointer v. Texas, 380 U. S. 400 (1965); Douglas v. Alabama, 
380 U. S. 415 (1965).

74 For this reason, we cannot consider the status of Gerald’s 
alleged admissions to the probation officers. Cf., however, Comment, 
Miranda Guarantees in the California Juvenile Court, 7 Santa Clara 
Lawyer 114 (1966).
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he did not have to testify or make a statement, or that 
an incriminating statement might result in his commit-
ment as a “delinquent.”

The Arizona Supreme Court rejected appellants’ con-
tention that Gerald had a right to be advised that he 
need not incriminate himself. It said: “We think the 
necessary flexibility for individualized treatment will be 
enhanced by a rule which does not require the judge to 
advise the infant of a privilege against self-incrimination.”

In reviewing this conclusion of Arizona’s Supreme 
Court, we emphasize again that we are here concerned 
only with a proceeding to determine whether a minor is 
a “delinquent” and which may result in commitment to 
a state institution. Specifically, the question is whether, 
in such a proceeding, an admission by the juvenile may 
be used against him in the absence of clear and un-
equivocal evidence that the admission was made with 
knowledge that he was not obliged to speak and would 
not be penalized for remaining silent. In light of 
Miranda v. Arizona, 384 U. S. 436 (1966), we must 
also consider whether, if the privilege against self-
incrimination is available, it can effectively be waived 
unless counsel is present or the right to counsel has been 
waived.

It has long been recognized that the eliciting and use 
of confessions or admissions require careful scrutiny. 
Dean Wigmore states:

“The ground of distrust of confessions made in 
certain situations is, in a rough and indefinite way, 
judicial experience. There has been no careful col-
lection of statistics of untrue confessions, nor has 
any great number of instances been even loosely 
reported . . . but enough have been verified to fortify 
the conclusion, based on ordinary observation of 
human conduct, that under certain stresses a person, 
especially one of defective mentality or peculiar 
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temperament, may falsely acknowledge guilt. This 
possibility arises wherever the innocent person is 
placed in such a situation that the untrue acknowl-
edgment of guilt is at the time the more promising 
of two alternatives between which he is obliged to 
choose; that is, he chooses any risk that may be in 
falsely acknowledging guilt, in preference to some 
worse alternative associated with silence.

“The principle, then, upon which a confession may 
be excluded is that it is, under certain conditions, 
testimonially untrustworthy .... [T]he essential 
feature is that the principle of exclusion is a testi-
monial one, analogous to the other principles which 
exclude narrations as untrustworthy . . . .” 75

This Court has emphasized that admissions and con-
fessions of juveniles require special caution. In Haley v. 
Ohio, 332 U. S. 596, where this Court reversed the con-
viction of a 15-year-old boy for murder, Mr . Justi ce  
Douglas  said:

“What transpired would make us pause for care-
ful inquiry if a mature man were involved. And 
when, as here, a mere child—an easy victim of the 
law—is before us, special care in scrutinizing the 
record must be used. Age 15 is a tender and difficult 
age for a boy of any race. He cannot be judged by 
the more exacting standards of maturity. That 
which would leave a man cold and unimpressed can 
overawe and overwhelm a lad in his early teens. 
This is the period of great instability which the 
crisis of adolescence produces. A 15-year-old lad, 
questioned through the dead of night by relays of 
police, is a ready victim of the inquisition. Mature 
men possibly might stand the ordeal from midnight 

75 3 Wigmore, Evidence §822 (3d ed. 1940).
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to 5 a. m. But we cannot believe that a lad of 
tender years is a match for the police in such a con-
test. He needs counsel and support if he is not to 
become the victim first of fear, then of panic. He 
needs someone on whom to lean lest the over-
powering presence of the law, as he knows it, crush 
him. No friend stood at the side of this 15-year-old 
boy as the police, working in relays, questioned him 
hour after hour, from midnight until dawn. No 
lawyer stood guard to make sure that the police 
went so far and no farther, to see to it that they 
stopped short of the point where he became the 
victim of coercion. No counsel or friend was called 
during the critical hours of questioning.” 76

In Haley, as we have discussed, the boy was convicted 
in an adult court, and not a juvenile court. In notable de-
cisions, the New York Court of Appeals and the Supreme 
Court of New Jersey have recently considered decisions 
of Juvenile Courts in which boys have been adjudged 
“delinquent” on the basis of confessions obtained in 
circumstances comparable to those in Haley. In both 
instances, the State contended before its highest tribunal 
that constitutional requirements governing inculpatory 
statements applicable in adult courts do not apply to 
juvenile proceedings. In each case, the State’s conten-
tion was rejected, and the juvenile court’s determination 
of delinquency was set aside on the grounds of inad-
missibility of the confession. In the Matters of Gregory 
W. and Gerald 19 N. Y. 2d 55, 224 N. E. 2d 102 
(1966) (opinion by Keating, J.), and In the Interests of 
Carlo and Stasilowicz, 48 N. J. 224, 225 A. 2d 110 (1966) 
(opinion by Proctor, J.).

76 3 32 U. S., at 599-600 (opinion of Mr . Just ice  Doug la s , joined 
by Just ic es  Bla ck , Murphy and Rutledge; Justice Frankfurter 
concurred in a separate opinion).
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The privilege against self-incrimination is, of course, 
related to the question of the safeguards necessary to 
assure that admissions or confessions are reasonably 
trustworthy, that they are not the mere fruits of fear or 
coercion, but are reliable expressions of the truth. The 
roots of the privilege are, however, far deeper. They tap 
the basic stream of religious and political principle be-
cause the privilege reflects the limits of the individual’s 
attornment to the state and—in a philosophical sense— 
insists upon the equality of the individual and the state.77 
In other words, the privilege has a broader and deeper 
thrust than the rule which prevents the use of confessions 
which are the product of coercion because coercion is 
thought to carry with it the danger of unreliability. 
One of its purposes is to prevent the state, whether by 
force or by psychological domination, from overcoming 
the mind and will of the person under investigation and 
depriving him of the freedom to decide whether to assist 
the state in securing his conviction.78

It would indeed be surprising if the privilege against 
self-incrimination were available to hardened criminals 
but not to children. The language of the Fifth Amend-
ment, applicable to the States by operation of the Four-
teenth Amendment, is unequivocal and without excep-
tion. And the scope of the privilege is comprehensive. 
As Mr . Justi ce  White , concurring, stated in Murphy 
v. Waterfront Commission, 378 U. S. 52, 94 (1964):

“The privilege can be claimed in any proceeding, be 
it criminal or civil, administrative or judicial, in-
vestigatory or adjudicatory ... it protects any dis-

77 See Fortas, The Fifth Amendment, 25 Cleveland Bar Assn. 
Journal 91 (1954).

78 See Rogers v. Richmond, 365 U. S. 534 (1961); Culombe v. Con-
necticut, 367 U. S. 568 (1961) (opinion of Mr. Justice Frankfurter, 
joined by Mr . Just ice  Stew ar t ) ; Miranda v. Arizona, 384 U. S. 
436 (1966).
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closures which the witness may reasonably appre-
hend could be used in a criminal prosecution or 
which could lead to other evidence that might be 
so used.” 79 (Emphasis added.)

With respect to juveniles, both common observation 
and expert opinion emphasize that the “distrust of con-
fessions made in certain situations” to which Dean Wig-
more referred in the passage quoted supra, at 44-45, is 
imperative in the case of children from an early age 
through adolescence. In New York, for example, the 
recently enacted Family Court Act provides that the 
juvenile and his parents must be advised at the start of 
the hearing of his right to remain silent.80 The New York 
statute also provides that the police must attempt to 
communicate with the juvenile’s parents before question-
ing him,81 and that absent “special circumstances” a con-
fession may not be obtained from a child prior to notify-
ing his parents or relatives and releasing the child either 
to them or to the Family Court.82 In In the Matters of 
Gregory W. and Gerald S., referred to above, the New 
York Court of Appeals held that the privilege against 
self-incrimination applies in juvenile delinquency cases 
and requires the exclusion of involuntary confessions, 
and that People v. Lewis, 260 N. Y. 171, 183 N. E. 353 

79 See also Malloy v. Hogan, 378 U. S. 1 (1964); McCarthy v. 
Arndstein, 266 U. S. 34, 40 (1924).

80 N. Y. Family Court Act §741.
81 N. Y. Family Court Act § 724 (a). In In the Matter of Williams,

49 Misc. 2d 154, 267 N. Y. S. 2d 91 (1966), the New York Family 
Court held that “The failure of the police to notify this child’s 
parents that he had been taken into custody, if not alone sufficient 
to render his confession inadmissible, is germane on the issue of its 
voluntary character . . . Id., at 165, 267 N. Y. S. 2d, at 106. 
The confession was held involuntary and therefore inadmissible.

82 N. Y. Family Court Act § 724 (as amended 1963, see Supp. 
1966). See In the Matter of Addison, 20 App. Div. 2d 90, 245 
N. Y. S. 2d 243 (1963).
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(1932), holding the contrary, had been specifically over-
ruled by statute.

The authoritative “Standards for Juvenile and Family 
Courts” concludes that, “Whether or not transfer to the 
criminal court is a possibility, certain procedures should 
always be followed. Before being interviewed [by the 
police], the child and his parents should be informed of 
his right to have legal counsel present and to refuse to 
answer questions or be fingerprinted [83] if he should so 
decide.” 83 84

Against the application to juveniles of the right to 
silence, it is argued that juvenile proceedings are “civil” 
and not “criminal,” and therefore the privilege should 
not apply. It is true that the statement of the privilege 
in the Fifth Amendment, which is applicable to the 
States by reason of the Fourteenth Amendment, is that 
no person “shall be compelled in any criminal case to be 
a witness against himself.” However, it is also clear that 
the availability of the privilege does not turn upon the 
type of proceeding in which its protection is invoked, but 
upon the nature of the statement or admission and the 
exposure which it invites. The privilege may, for ex-
ample, be claimed in a civil or administrative proceeding, 
if the statement is or may be inculpatory.85

It would be entirely unrealistic to carve out of the 
Fifth Amendment all statements by juveniles on the 
ground that these cannot lead to “criminal” involvement. 
In the first place, juvenile proceedings to determine “de-
linquency,” which may lead to commitment to a state 
institution, must be regarded as “criminal” for purposes 
of the privilege against self-incrimination. To hold 

83 The issues relating to fingerprinting of juveniles are not pre-
sented here, and we express no opinion concerning them.

84 Standards, p. 49.
85 See n. 79, supra, and accompanying text.
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otherwise would be to disregard substance because of the 
feeble enticement of the “civil” label-of-convenience 
which has been attached to juvenile proceedings. In-
deed, in over half of the States, there is not even assur-
ance that the juvenile will be kept in separate institu-
tions, apart from adult “criminals.” In those States 
juveniles may be placed in or transferred to adult penal 
institutions 86 after having been found “delinquent” by 
a juvenile court. For this purpose, at least, commitment 
is a deprivation of liberty. It is incarceration against 
one’s will, whether it is called “criminal” or “civil.” And 
our Constitution guarantees that no person shall be 
“compelled” to be a witness against himself when he is 
threatened with deprivation of his liberty—a command 
which this Court has broadly applied and generously 
implemented in accordance with the teaching of the his-
tory of the privilege and its great office in mankind’s 
battle for freedom.87

In addition, apart from the equivalence for this pur-
pose of exposure to commitment as a juvenile delinquent 
and exposure to imprisonment as an adult offender, the 
fact of the matter is that there is little or no assurance in 
Arizona, as in most if not all of the States, that a juvenile 
apprehended and interrogated by the police or even by 
the Juvenile Court itself will remain outside of the reach 
of adult courts as a consequence of the offense for which 
he has been taken into custody. In Arizona, as in other 
States, provision is made for Juvenile Courts to relinquish 

86 Delinquent Children in Penal Institutions, Children’s Bureau 
Pub. No. 415—1964, p. 1.

87 See, e. g., Miranda v. Arizona, 384 U. S. 436 (1966); Garrity v. 
New Jersey, 385 U. S. 493 (1967); Spevack v. Klein, 385 U. S. 511 
(1967); Haynes v. Washington, 373 U. S. 503 (1963); Culombe v. 
Connecticut, 367 U. S. 568 (1961); Rogers v. Richmond, 365 U. S. 
534 (1961); Malloy v. Hogan, 378 U. S. 1 (1964); Griffin v. Cali-
fornia, 380 U. S. 609 (1965).
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or waive jurisdiction to the ordinary criminal courts.88 
In the present case, when Gerald Gault was interrogated 
concerning violation of a section of the Arizona Criminal 
Code, it could not be certain that the Juvenile Court 
Judge would decide to “suspend” criminal prosecution 
in court for adults by proceeding to an adjudication in 
Juvenile Court.89

It is also urged, as the Supreme Court of Arizona 
here asserted, that the juvenile and presumably his 
parents should not be advised of the juvenile’s right to 
silence because confession is good for the child as the 
commencement of the assumed therapy of the juvenile 
court process, and he should be encouraged to assume an 
attitude of trust and confidence toward the officials of 
the juvenile process. This proposition has been sub-
jected to widespread challenge on the basis of current 
reappraisals of the rhetoric and realities of the handling 
of juvenile offenders.

In fact, evidence is accumulating that confessions by 
juveniles do not aid in “individualized treatment,” as 
the court below put it, and that compelling the child to 
answer questions, without warning or advice as to his 
right to remain silent, does not serve this or any other 
good purpose. In light of the observations of Wheeler 
and Cottrell,90 and others, it seems probable that where 
children are induced to confess by “paternal” urgings 
on the part of officials and the confession is then fol-

88 Arizona Constitution, Art. 6, § 15 (as amended 1960); ARS 
§§ 8-223, 8-228 (A); Harvard Law Review Note, p. 793. Because 
of this possibility that criminal jurisdiction may attach it is urged 
that . . all of the procedural safeguards in the criminal law should 
be followed.” Standards, p. 49. Cf. Harting v. United States, 111 
U. S. App. D. C. 174, 295 F. 2d 161 (1961).

89 ARS § 8-228 (A).
90 Juvenile Delinquency—Its Prevention and Control (Russell Sage 

Foundation, 1966).
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lowed by disciplinary action, the child’s reaction is likely 
to be hostile and adverse—the child may well feel that 
he has been led or tricked into confession and that 
despite his confession, he is being punished.91

Further, authoritative opinion has cast formidable 
doubt upon the reliability and trustworthiness of “con-
fessions” by children. This Court’s observations in Haley 
v. Ohio are set forth above. The recent decision of 
the New York Court of Appeals referred to above, In 
the Matters of Gregory W. and Gerald S., deals with 
a dramatic and, it is to be hoped, extreme example. Two 
12-year-old Negro boys were taken into custody for the 
brutal assault and rape of two aged domestics, one of 
whom died as the result of the attack. One of the boys 
was schizophrenic and had been locked in the security 
ward of a mental institution at the time of the attacks. 
By a process that may best be described as bizarre, his 
confession was obtained by the police. A psychiatrist 
testified that the boy would admit “whatever he thought 
was expected so that he could get out of the immediate 
situation.” The other 12-year-old also “confessed.” 
Both confessions were in specific detail, albeit they con-
tained various inconsistencies. The Court of Appeals, 
in an opinion by Keating, J., concluded that the confes-
sions were products of the will of the police instead of 
the boys. The confessions were therefore held involun-
tary and the order of the Appellate Division affirming 
the order of the Family Court adjudging the defendants 
to be juvenile delinquents was reversed.

A similar and equally instructive case has recently been 
decided by the Supreme Court of New Jersey. In the 
Interests of Carlo and Stasilowicz, supra. The body of 
a 10-year-old girl was found. She had been strangled. 
Neighborhood boys who knew the girl were questioned. 

91 Id., at 33. See also the other materials cited in n. 37, supra.
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The two appellants, aged 13 and 15, confessed to the 
police, with vivid detail and some inconsistencies. At 
the Juvenile Court hearing, both denied any complicity 
in the killing. They testified that their confessions 
were the product of fear and fatigue due to extensive 
police grilling. The Juvenile Court Judge found that 
the confessions were voluntary and admissible. On 
appeal, in an extensive opinion by Proctor, J., the 
Supreme Court of New Jersey reversed. It rejected the 
State’s argument that the constitutional safeguard of 
voluntariness governing the use of confessions does not 
apply in proceedings before the Juvenile Court. It 
pointed out that under New Jersey court rules, juveniles 
under the age of 16 accused of committing a homicide 
are tried in a proceeding which “has all of the appurte-
nances of a criminal trial,” including participation by the 
county prosecutor, and requirements that the juvenile 
be provided with counsel, that a stenographic record be 
made, etc. It also pointed out that under New Jersey 
law, the confinement of the boys after reaching age 21 
could be extended until they had served the maximum 
sentence which could have been imposed on an adult for 
such a homicide, here found to be second-degree murder 
carrying up to 30 years’ imprisonment.92 The court con-
cluded that the confessions were involuntary, stressing 
that the boys, contrary to statute, were placed in the 
police station and there interrogated; 93 that the parents 
of both boys were not allowed to see them while they

92 N. J. Rev. Stat. § 2A:4-37 (b) (2) (Supp. 1966); N. J. Rev. 
Stat. §2A: 113-4.

93 N. J. Rev. Stat. §2A:4-32-33. The court emphasized that the 
“frightening atmosphere” of a police station is likely to have “harmful 
effects on the mind and will of the boy,” citing In the Matter of 
Rutane, 37 Misc. 2d 234, 234 N. Y. S. 2d 777 (Fam. Ct. Kings 
County, 1962).

262-921 0-68-7
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were being interrogated; 94 that inconsistencies appeared 
among the various statements of the boys and with the 
objective evidence of the crime; and that there were pro-
tracted periods of questioning. The court noted the 
State’s contention that both boys were advised of their 
constitutional rights before they made their statements, 
but it held that this should not be given “significant 
weight in our determination of voluntariness.” 95 Ac-
cordingly, the judgment of the Juvenile Court was 
reversed.

In a recent case before the Juvenile Court of the Dis-
trict of Columbia, Judge Ketcham rejected the proffer 
of evidence as to oral statements made at police head-
quarters by four juveniles who had been taken into cus-
tody for alleged involvement in an assault and attempted 
robbery. In the Matter of Four Youths, Nos. 28-776-J, 
28-778-J, 28-783-J, 28-859-J, Juvenile Court of the 
District of Columbia, April 7, 1961. The court explicitly 
stated that it did not rest its decision on a showing that 

94 The court held that this alone might be enough to show that 
the confessions were involuntary “even though, as the police testi-
fied, the boys did not wish to see their parents” (citing Gallegos v. 
Colorado, 370 U. S. 49 (1962)1.

95 The court quoted the following passage from Haley v. Ohio, 
supra, at 601:

“But we are told that this boy was advised of his constitutional 
rights before he signed the. confession and that, knowing them, he 
nevertheless confessed. That assumes, however, that a boy of fifteen, 
without aid of counsel, would have a full appreciation of that advice 
and that on the facts of this record he had a freedom of choice. 
We cannot indulge those assumptions. Moreover, we cannot give 
any weight to recitals which merely formalize constitutional require-
ments. Formulas of respect for constitutional safeguards cannot 
prevail over the facts of life which contradict them. They may not 
become a cloak for inquisitorial practices and make an empty form 
of the due process of law for which free men fought and died to 
obtain.”
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the statements were involuntary, but because they were 
untrustworthy. Judge Ketcham said:

“Simply stated, the Court’s decision in this case 
rests upon the considered opinion—after nearly four 
busy years on the Juvenile Court bench during which 
the testimony of thousands of such juveniles has 
been heard—that the statements of adolescents un-
der 18 years of age who are arrested and charged 
with violations of law are frequently untrustworthy 
and often distort the truth.”

We conclude that the constitutional privilege against 
self-incrimination is applicable in the case of juveniles 
as it is with respect to adults. We appreciate that 
special problems may arise with respect to waiver of 
the privilege by or on behalf of children, and that there 
may well be some differences in technique—but not in 
principle—depending upon the age of the child and the 
presence and competence of parents. The participation 
of counsel will, of course, assist the police, Juvenile 
Courts and appellate tribunals in administering the priv-
ilege. If counsel was not present for some permissible 
reason when an admission was obtained, the greatest care 
must be taken to assure that the admission was volun-
tary, in the sense not only that it was not coerced or 
suggested, but also that it was not the product of 
ignorance of rights or of adolescent fantasy, fright or 
despair.96

96 The N. Y. Family Court Act § 744 (b) provides that “an 
uncorroborated confession made out of court by a respondent is 
not sufficient” to constitute the required “preponderance of the 
evidence.”

See United States v. Morales, 233 F. Supp. 160 (D. C. Mont. 
1964), holding a confession inadmissible in proceedings under the Fed-
eral Juvenile Delinquency Act (18 U. S. C. §5031 et seq.) because, 
in the circumstances in which it was made, the District Court could 
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The “confession” of Gerald Gault was first obtained 
by Officer Flagg, out of the presence of Gerald’s parents, 
without counsel and without advising him of his right to 
silence, as far as appears. The judgment of the Juvenile 
Court was stated by the judge to be based on Gerald’s 
admissions in court. Neither “admission” was reduced to 
writing, and, to say the least, the process by which the 
“admissions” were obtained and received must be charac-
terized as lacking the certainty and order which are re-
quired of proceedings of such formidable consequences.97 
Apart from the “admissions,” there was nothing upon 
which a judgment or finding might be based. There was 
no sworn testimony. Mrs. Cook, the complainant, was 
not present. The Arizona Supreme Court held that 
“sworn testimony must be required of all witnesses in-
cluding police officers, probation officers and others who 
are part of or officially related to the juvenile court 
structure.” We hold that this is not enough. No rea-
son is suggested or appears for a different rule in respect 
of sworn testimony in juvenile courts than in adult 
tribunals. Absent a valid confession adequate to sup-
port the determination of the Juvenile Court, confron-
tation and sworn testimony by witnesses available for 
cross-examination were essential for a finding of “delin-
quency” and an order committing Gerald to a state 
institution for a maximum of six years.

The recommendations in the Children’s Bureau’s 
“Standards for Juvenile and Family Courts” are in gen-
eral accord with our conclusions. They state that testi-
mony should be under oath and that only competent, 
material and relevant evidence under rules applicable 

not conclude that it “was freely made while Morales was afforded 
all of the requisites of due process required in the case of a sixteen 
year old boy of his experience.” Id., at 170.

97 Cf. Jackson v. Denno, 378 U. S. 368 (1964); Miranda v. Ari-
zona, 384 U. S. 436 (1966).
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to civil cases should be admitted in evidence.98 The 
New York Family Court Act contains a similar 
provision.99

As we said in Kent n . United States, 383 U. S. 541, 
554 (1966), with respect to waiver proceedings, “there is 
no place in our system of law for reaching a result of such 
tremendous consequences without ceremony . . . .” We 
now hold that, absent a valid confession, a determination 
of delinquency and an order of commitment to a state 
institution cannot be sustained in the absence of 
sworn testimony subjected to the opportunity for cross- 
examination in accordance with our law and constitutional 
requirements.

VI.
Appe llate  Review  and  Transcri pt  of  

Proceedin gs .
Appellants urge that the Arizona statute is unconsti-

tutional under the Due Process Clause because, as con-
strued by its Supreme Court, “there is no right of appeal

98 Standards, pp. 72-73. The Nat’l Crime Comm’n Report con-
cludes that “the evidence admissible at the adjudicatory hearing 
should be so limited that findings are not dependent upon or unduly 
influenced by hearsay, gossip, rumor, and other unreliable types of 
information. To minimize the danger that adjudication will be 
affected by inappropriate considerations, social investigation reports 
should not be made known to the judge in advance of adjudication.” 
Id., at 87 (bold face eliminated). See also Note, Rights and Re-
habilitation in the Juvenile Courts, 67 Col. L. Rev. 281, 336 (1967): 
“At the adjudication stage, the use of clearly incompetent evidence 
in order to prove the youth’s involvement in the alleged miscon-
duct ... is not justifiable. Particularly in delinquency cases, where 
the issue of fact is the commission of a crime, the introduction of 
hearsay—such as the report of a policeman who did not witness the 
events—contravenes the purposes underlying the sixth amendment 
right of confrontation.” (Footnote omitted.)

99 N. Y. Family Court Act § 744 (a). See also Harvard Law 
Review Note, p. 795. Cf. Willner v. Committee on Character, 373 
U. S. 96 (1963).
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from a juvenile court order . . . .” The court held that 
there is no right to a transcript because there is no right 
to appeal and because the proceedings are confidential 
and any record must be destroyed after a prescribed pe-
riod of time.100 Whether a transcript or other recording 
is made, it held, is a matter for the discretion of the 
juvenile court.

This Court has not held that a State is required by 
the Federal Constitution “to provide appellate courts or 
a right to appellate review at all.” 101 In view of the fact 
that we must reverse the Supreme Court of Arizona’s 
affirmance of the dismissal of the writ of habeas corpus 
for other reasons, we need not rule on this question in the 
present case or upon the failure to provide a transcript 
or recording of the hearings—or, indeed, the failure of the 
Juvenile Judge to state the grounds for his conclu-
sion. Cf. Kent v. United States, supra, at 561, where 
we said, in the context of a decision of the juvenile 
court waiving jurisdiction to the adult court, which 
by local law, was permissible: “. . . it is incumbent upon 
the Juvenile Court to accompany its waiver order with 
a statement of the reasons or considerations therefor.” 
As the present case illustrates, the consequences of 
failure to provide an appeal, to record the proceedings, 
or to make findings or state the grounds for the juvenile 
court’s conclusion may be to throw a burden upon the 
machinery for habeas corpus, to saddle the reviewing 
process with the burden of attempting to reconstruct a 
record, and to impose upon the Juvenile Judge the un-
seemly duty of testifying under cross-examination as to 
the events that transpired in the hearings before him.102

100 ARS § 8-238.
101 Griffin v. Illinois, 351 U. S. 12, 18 (1956).
102 “Standards for Juvenile and Family Courts” recommends “writ-

ten findings of fact, some form of record of the hearing” “and the 
right to appeal.” Standards, p. 8. It recommends verbatim record-
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For the reasons stated, the judgment of the Supreme 
Court of Arizona is reversed and the cause remanded for 
further proceedings not inconsistent with this opinion.

It is so ordered.

Mr . Justi ce  Black , concurring.
The juvenile court laws of Arizona and other States, 

as the Court points out, are the result of plans promoted 
by humane and forward-looking people to provide a 
system of courts, procedures, and sanctions deemed to 
be less harmful and more lenient to children than to 
adults. For this reason such state laws generally provide 
less formal and less public methods for the trial of 
children. In line with this policy, both courts and legis-
lators have shrunk back from labeling these laws as 
“criminal” and have preferred to call them “civil.” This, 
in part, was to prevent the full application to juvenile 
court cases of the Bill of Rights safeguards, including 
notice as provided in the Sixth Amendment,1 the right to 
counsel guaranteed by the Sixth,* 1 2 the right against self-

ing of the hearing by stenotypist or mechanical recording (p. 76) and 
urges that the judge make clear to the child and family their right 
to appeal (p. 78). See also, Standard Family Court Act §§ 19, 24, 
28; Standard Juvenile Court Act §§ 19, 24, 28. The Harvard Law 
Review Note, p. 799, states that “The result [of the infrequency 
of appeals due to absence of record, indigency, etc.] is that juvenile 
court proceedings are largely unsupervised.” The Nat’l Crime 
Comm’n Report observes, p. 86, that “records make possible 
appeals which, even if they do not occur, impart by their possibility 
a healthy atmosphere of accountability.”

1 “In all criminal prosecutions, the accused shall enjoy the right. . . 
to be informed of the nature and cause of the accusation . . . .” 
Also requiring notice is the Fifth Amendment’s provision that “No 
person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a Grand Jury . . . .”

2 “In all criminal prosecutions, the accused shall . . . have the 
Assistance of Counsel in his defence.”
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incrimination guaranteed by the Fifth,3 and the right 
to confrontation guaranteed by the Sixth.4 The Court 
here holds, however, that these four Bill of Rights safe-
guards apply to protect a juvenile accused in a juvenile 
court on a charge under which he can be imprisoned for 
a term of years. This holding strikes a well-nigh fatal 
blow to much that is unique about the juvenile courts 
in the Nation. For this reason, there is much to be said 
for the position of my Brother Stewart  that we should 
not pass on all these issues until they are more squarely 
presented. But since the majority of the Court chooses 
to decide all of these questions, I must either do the same 
or leave my views unexpressed on the important issues 
determined. In these circumstances, I feel impelled to 
express my views.

The juvenile court planners envisaged a system that 
would practically immunize juveniles from “punishment” 
for “crimes” in an effort to save them from youthful 
indiscretions and stigmas due to criminal charges or con-
victions. I agree with the Court, however, that this 
exalted ideal has failed of achievement since the begin-
ning of the system. Indeed, the state laws from the 
first one on contained provisions, written in emphatic 
terms, for arresting and charging juveniles with viola-
tions of state criminal laws, as well as for taking juveniles 
by force of law away from their parents and turning 
them over to different individuals or groups or for con-
finement within some state school or institution for a 
number of years. The latter occurred in this case. 
Young Gault was arrested and detained on a charge of 
violating an Arizona penal law by using vile and offensive 
language to a lady on the telephone. If an adult, he 

3 “No person . . . shall be compelled in any criminal case to be 
a witness against himself . . . .”

4 “In all criminal prosecutions, the accused shall enjoy the right. . . 
to be confronted with the witnesses against him . . . .”
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could only have been fined or imprisoned for two months 
for his conduct. As a juvenile, however, he was put 
through a more or less secret, informal hearing by the 
court, after which he was ordered, or, more realistically, 
“sentenced,” to confinement in Arizona’s Industrial 
School until he reaches 21 years of age. Thus, in a 
juvenile system designed to lighten or avoid punish-
ment for criminality, he was ordered by the State to 
six years’ confinement in what is in all but name a 
penitentiary or jail.

Where a person, infant or adult, can be seized by the 
State, charged, and convicted for violating a state crim-
inal law, and then ordered by the State to be confined 
for six years, I think the Constitution requires that he be 
tried in accordance with the guarantees of all the provi-
sions of the Bill of Rights made applicable to the States 
by the Fourteenth Amendment. Undoubtedly this would 
be true of an adult defendant, and it would be a plain de-
nial of equal protection of the laws—an invidious discrim-
ination—to hold that others subject to heavier punish-
ments could, because they are children, be denied these 
same constitutional safeguards. I consequently agree with 
the Court that the Arizona law as applied here denied to 
the parents and their son the right of notice, right to 
counsel, right against self-incrimination, and right to 
confront the witnesses against young Gault. Appellants 
are entitled to these rights, not because “fairness, impar-
tiality and orderliness—in short, the essentials of due 
process”—require them and not because they are “the 
procedural rules which have been fashioned from the 
generality of due process,” but because they are spe-
cifically and unequivocally granted by provisions of the 
Fifth and Sixth Amendments which the Fourteenth 
Amendment makes applicable to the States.

A few words should be added because of the opinion 
of my Brother Harlan  who rests his concurrence and 
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dissent on the Due Process Clause alone. He reads that 
clause alone as allowing this Court “to determine what 
forms of procedural protection are necessary to guar-
antee the fundamental fairness of juvenile proceedings” 
“in a fashion consistent with the ‘traditions and con-
science of our people.’ ” Cf. Rochin v. California, 342 
U. S. 165. He believes that the Due Process Clause 
gives this Court the power, upon weighing a “compelling 
public interest,” to impose on the States only those spe-
cific constitutional rights which the Court deems “im-
perative” and “necessary” to comport with the Court’s 
notions of “fundamental fairness.”

I cannot subscribe to any such interpretation of the 
Due Process Clause. Nothing in its words or its history 
permits it, and “fair distillations of relevant judicial 
history” are no substitute for the words and history of 
the clause itself. The phrase “due process of law” has 
through the years evolved as the successor in purpose 
and meaning to the words “law of the land” in Magna 
Charta which more plainly intended to call for a trial 
according to the existing law of the land in effect at the 
time an alleged offense had been committed. That pro-
vision in Magna Charta was designed to prevent defend-
ants from being tried according to criminal laws or 
proclamations specifically promulgated to fit particular 
cases or to attach new consequences to old conduct. 
Nothing done since Magna Charta can be pointed to as 
intimating that the Due Process Clause gives courts 
power to fashion laws in order to meet new conditions, 
to fit the “decencies” of changed conditions, or to keep 
their consciences from being shocked by legislation, state 
or federal.

And, of course, the existence of such awesome judicial 
power cannot be buttressed or created by relying on the 
word “procedural.” Whether labeled as “procedural” 
or “substantive,” the Bill of Rights safeguards, far from 
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being mere “tools with which” other unspecified “rights 
could be fully vindicated,” are the very vitals of a sound 
constitutional legal system designed to protect and safe-
guard the most cherished liberties of a free people. 
These safeguards were written into our Constitution 
not by judges but by Constitution makers. Freedom in 
this Nation will be far less secure the very moment that 
it is decided that judges can determine which of these 
safeguards “should” or “should not be imposed” accord-
ing to their notions of what constitutional provisions are 
consistent with the “traditions and conscience of our 
people.” Judges with such power, even though they 
profess to “proceed with restraint,” will be above the 
Constitution, with power to write it, not merely to 
interpret it, which I believe to be the only power consti-
tutionally committed to judges.

There is one ominous sentence, if not more, in my 
Brother Harlan ’s opinion which bodes ill, in my judg-
ment, both for legislative programs and constitutional 
commands. Speaking of procedural safeguards in the 
Bill of Rights, he says:

“These factors in combination suggest that legis-
latures may properly expect only a cautious defer-
ence for their procedural judgments, but that, 
conversely, courts must exercise their special respon-
sibility for procedural guarantees with care to per-
mit ample scope for achieving the purposes of 
legislative programs. . . . [T]he court should 
necessarily proceed with restraint.”

It is to be noted here that this case concerns Bill of 
Rights Amendments; that the “procedure” power my 
Brother Harlan  claims for the Court here relates solely 
to Bill of Rights safeguards; and that he is here claiming 
for the Court a supreme power to fashion new Bill of 
Rights safeguards according to the Court’s notions of 
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what fits tradition and conscience. I do not believe that 
the Constitution vests any such power in judges, either in 
the Due Process Clause or anywhere else. Consequently, 
I do not vote to invalidate this Arizona law on the ground 
that it is “unfair” but solely on the ground that it violates 
the Fifth and Sixth Amendments made obligatory on 
the States by the Fourteenth Amendment. Cf. Pointer 
v. Texas, 380 U. S. 400, 412 (Goldberg, J., concurring). 
It is enough for me that the Arizona law as here applied 
collides head-on with the Fifth and Sixth Amendments 
in the four respects mentioned. The only relevance to 
me of the Due Process Clause is that it would, of course, 
violate due process or the “law of the land” to enforce a 
law that collides with the Bill of Rights.

Mr . Just ice  White , concurring.
I join the Court’s opinion except for Part V. I 

also agree that the privilege against compelled self-
incrimination applies at the adjudicatory stage of juve-
nile court proceedings. I do not, however, find an 
adequate basis in the record for determining whether 
that privilege was violated in this case. The Fifth 
Amendment protects a person from being “compelled” 
in any criminal proceeding to be a witness against him-
self. Compulsion is essential to a violation. It may 
be that when a judge, armed with the authority he has 
or which people think he has, asks questions of a party 
or a witness in an adjudicatory hearing, that person, 
especially if a minor, would feel compelled to answer, 
absent a warning to the contrary or similar information 
from some other source. The difficulty is that the record 
made at the habeas corpus hearing, which is the only 
information we have concerning the proceedings in the 
juvenile court, does not directly inform us whether Gerald 
Gault or his parents were told of Gerald’s right to 
remain silent; nor does it reveal whether the parties 
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were aware of the privilege from some other source, just 
as they were already aware that they had the right to 
have the help of counsel and to have witnesses on their 
behalf. The petition for habeas corpus did not raise the 
Fifth Amendment issue nor did any of the witnesses 
focus on it.

I have previously recorded my views with respect to 
what I have deemed unsound applications of the Fifth 
Amendment. See, for example, Miranda v. Arizona, 384 
U. S. 436, 526, and Malloy v. Hogan, 378 U. S. 1, 33, 
dissenting opinions. These views, of course, have not 
prevailed. But I do hope that the Court will proceed 
with some care in extending the privilege, with all its 
vigor, to proceedings in juvenile court, particularly the 
nonadjudicatory stages of those proceedings.

In any event, I would not reach the Fifth Amend-
ment issue here. I think the Court is clearly ill-advised 
to review this case on the basis of Miranda v. Arizona, 
since the adjudication of delinquency took place in 1964, 
long before the Miranda decision. See Johnson v. New 
Jersey, 384 U. S. 719. Under these circumstances, this 
case is a poor vehicle for resolving a difficult problem. 
Moreover, no prejudice to appellants is at stake in this 
regard. The judgment below must be reversed on other 
grounds and in the event further proceedings are to be 
had, Gerald Gault will have counsel available to advise 
him.

For somewhat similar reasons, I would not reach the 
questions of confrontation and cross-examination which 
are also dealt with in Part V of the opinion.

Mr . Justice  Harlan , concurring in part and dissenting 
in part.

Each of the 50 States has created a system of juvenile 
or family courts, in which distinctive rules are employed 
and special consequences imposed. The jurisdiction of 
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these courts commonly extends both to cases which the 
States have withdrawn from the ordinary processes of 
criminal justice, and to cases which involve acts that, 
if performed by an adult, would not be penalized as 
criminal. Such courts are denominated civil, not crim-
inal, and are characteristically said not to administer 
criminal penalties. One consequence of these systems, 
at least as Arizona construes its own, is that certain of 
the rights guaranteed to criminal defendants by the 
Constitution are withheld from juveniles. This case 
brings before this Court for the first time the question 
of what limitations the Constitution places upon the 
operation of such tribunals.1 For reasons which follow, 
I have concluded that the Court has gone too far in 
some respects, and fallen short in others, in assessing 
the procedural requirements demanded by the Fourteenth 
Amendment.

I.
I must first acknowledge that I am unable to deter-

mine with any certainty by what standards the Court 
decides that Arizona’s juvenile courts do not satisfy the 
obligations of due process. The Court’s premise, itself 
the product of reasoning which is not described, is that 
the “constitutional and theoretical basis” of state systems 
of juvenile and family courts is “debatable”; it buttresses 
these doubts by marshaling a body of opinion which 
suggests that the accomplishments of these courts have 
often fallen short of expectations.1 2 The Court does not 

1 Kent v. United States, 383 U. S. 541, decided at the 1965 Term, 
did not purport to rest on constitutional grounds.

2 It is appropriate to observe that, whatever the relevance the 
Court may suppose that this criticism has to present issues, many 
of the critics have asserted that the deficiencies of juvenile courts 
have stemmed chiefly from the inadequacy of the personnel and 
resources available to those courts. See, e. g., Paulsen, Kent v. 
United States: The Constitutional Context of Juvenile Cases, 1966
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indicate at what points or for what purposes such views, 
held either by it or by other observers, might be perti-
nent to the present issues. Its failure to provide any 
discernible standard for the measurement of due process 
in relation to juvenile proceedings unfortunately might 
be understood to mean that the Court is concerned prin-
cipally with the wisdom of having such courts at all.

If this is the source of the Court’s dissatisfaction, I 
cannot share it. I should have supposed that the consti-
tutionality of juvenile courts was beyond proper question 
under the standards now employed to assess the substan-
tive validity of state legislation under the Due Process 
Clause of the Fourteenth Amendment. It can scarcely 
be doubted that it is within the State’s competence to 
adopt measures reasonably calculated to meet more 
effectively the persistent problems of juvenile delin-
quency; as the opinion for the Court makes abundantly 
plain, these are among the most vexing and ominous of 
the concerns which now face communities throughout the 
country.

The proper issue here is, however, not whether the 
State may constitutionally treat juvenile offenders 
through a system of specialized courts, but whether the 
proceedings in Arizona’s juvenile courts include pro-
cedural guarantees which satisfy the requirements of the 
Fourteenth Amendment. Among the first premises of 
our constitutional system is the obligation to conduct any 
proceeding in which an individual may be deprived of 
liberty or property in a fashion consistent with the “tra-
ditions and conscience of our people.” Snyder n . Massa-
chusetts, 291 U. S. 97, 105. The importance of these 
procedural guarantees is doubly intensified here. First, 
many of the problems with which Arizona is concerned

Sup. Ct. Rev. 167, 191-192; Handler, The Juvenile Court and the 
Adversary System: Problems of Function and Form, 1965 Wis. L. 
Rev. 7, 46.
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are among those traditionally confined to the processes of 
criminal justice; their disposition necessarily affects in the 
most direct and substantial manner the liberty of individ-
ual citizens. Quite obviously, systems of specialized penal 
justice might permit erosion, or even evasion, of the 
limitations placed by the Constitution upon state crim-
inal proceedings. Second, we must recognize that the 
character and consequences of many juvenile court pro-
ceedings have in fact closely resembled those of ordinary 
criminal trials. Nothing before us suggests that juvenile 
courts were intended as a device to escape constitutional 
constraints, but I entirely agree with the Court that we 
are nonetheless obliged to examine with circumspection 
the procedural guarantees the State has provided.

The central issue here, and the principal one upon 
which I am divided from the Court, is the method by 
which the procedural requirements of due process should 
be measured. It must at the outset be emphasized that 
the protections necessary here cannot be determined by 
resort to any classification of juvenile proceedings either 
as criminal or as civil, whether made by the State or by 
this Court. Both formulae are simply too imprecise to 
permit reasoned analysis of these difficult constitutional 
issues. The Court should instead measure the require-
ments of due process by reference both to the problems 
which confront the State and to the actual character of 
the procedural system which the State has created. The 
Court has for such purposes chiefly examined three con-
nected sources: first, the “settled usages and modes of 
proceeding,” Murray’s Lessee v. Hoboken Land & Im-
provement Co., 18 How. 272, 277; second, the “funda-
mental principles of liberty and justice which lie at the 
base of all our civil and political institutions,” Hebert v. 
Louisiana, 272 U. S. 312, 316; and third, the character 
and requirements of the circumstances presented in each 
situation. FCC v. WJR, 337 U. S. 265, 277; Yakus v.
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United States, 321 U. S. 414. See, further, my dissenting 
opinion in Poe v. Ullman, 367 U. S. 497, 522, and com-
pare my opinion concurring in the result in Pointer v. 
Texas, 380 U. S. 400, 408. Each of these factors is rele-
vant to the issues here, but it is the last which demands 
particular examination.

The Court has repeatedly emphasized that determi-
nation of the constitutionally required procedural safe-
guards in any situation requires recognition both of the 
“interests affected” and of the “circumstances involved.” 
FCC v. WJR, supra, at 277. In particular, a “com-
pelling public interest” must, under our cases, be taken 
fully into account in assessing the validity under the 
due process clauses of state or federal legislation and 
its application. See, e. g., Yakus v. United States, supra, 
at 442; Bowles v. Willingham, 321 U. S. 503, 520; Miller 
v. Schoene, 276 U. S. 272, 279. Such interests would 
never warrant arbitrariness or the diminution of any spe-
cifically assured constitutional right, Home Bldg. & Loan 
Assn. n . Blaisdell, 290 U. S. 398, 426, but they are an 
essential element of the context through which the 
legislation and proceedings under it must be read and 
evaluated.

No more evidence of the importance of the public 
interests at stake here is required than that furnished by 
the opinion of the Court; it indicates that “some 601,000 
children under 18, or 2% of all children between 10 and 
17, came before juvenile courts” in 1965, and that “about 
one-fifth of all arrests for serious crimes” in 1965 were of 
juveniles. The Court adds that the rate of juvenile 
crime is steadily rising. All this, as the Court suggests, 
indicates the importance of these due process issues, but 
it mirrors no less vividly that state authorities are con-
fronted by formidable and immediate problems involving 
the most fundamental social values. The state legisla-
tures have determined that the most hopeful solution for

262-921 0 - 68 -8
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these problems is to be found in specialized courts, orga-
nized under their own rules and imposing distinctive con-
sequences. The terms and limitations of these systems are 
not identical, nor are the procedural arrangements which 
they include, but the States are uniform in their insist-
ence that the ordinary processes of criminal justice are 
inappropriate, and that relatively informal proceedings, 
dedicated to premises and purposes only imperfectly 
reflected in the criminal law, are instead necessary.

It is well settled that the Court must give the widest 
deference to legislative judgments that concern the char-
acter and urgency of the problems with which the State 
is confronted. Legislatures are, as this Court has often 
acknowledged, the “main guardian” of the public in-
terest, and, within their constitutional competence, their 
understanding of that interest must be accepted as “well- 
nigh” conclusive. Berman v. Parker, 348 U. S. 26, 32. 
This principle does not, however, reach all the questions 
essential to the resolution of this case. The legislative 
judgments at issue here embrace assessments of the neces-
sity and wisdom of procedural guarantees; these are 
questions which the Constitution has entrusted at least 
in part to courts, and upon which courts have been under-
stood to possess particular competence. The fundamental 
issue here is, therefore, in what measure and fashion the 
Court must defer to legislative determinations which 
encompass constitutional issues of procedural protection.

It suffices for present purposes to summarize the factors 
which I believe to be pertinent. It must first be empha-
sized that the deference given to legislators upon substan-
tive issues must realistically extend in part to ancillary 
procedural questions. Procedure at once reflects and 
creates substantive rights, and every effort of courts 
since the beginnings of the common law to separate the 
two has proved essentially futile. The distinction be-
tween them is particularly inadequate here, where the 
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legislature’s substantive preferences directly and un-
avoidably require judgments about procedural issues. 
The procedural framework is here a principal element 
of the substantive legislative system; meaningful defer-
ence to the latter must include a portion of deference to 
the former. The substantive-procedural dichotomy is, 
nonetheless, an indispensable tool of analysis, for it stems 
from fundamental limitations upon judicial authority 
under the Constitution. Its premise is ultimately that 
courts may not substitute for the judgments of legislators 
their own understanding of the public welfare, but must 
instead concern themselves with the validity under the 
Constitution of the methods which the legislature has 
selected. See, e. g., McLean v. Arkansas, 211 U. S. 539, 
547; Olsen v. Nebraska, 313 U. S. 236, 246-247. The 
Constitution has in this manner created for courts and 
legislators areas of primary responsibility which are essen-
tially congruent to their areas of special competence. 
Courts are thus obliged both by constitutional command 
and by their distinctive functions to bear particular 
responsibility for the measurement of procedural due 
process. These factors in combination suggest that legis-
latures may properly expect only a cautious deference 
for their procedural judgments, but that, conversely, 
courts must exercise their special responsibility for pro-
cedural guarantees with care to permit ample scope for 
achieving the purposes of legislative programs. Plainly, 
courts can exercise such care only if they have in each 
case first studied thoroughly the objectives and imple-
mentation of the program at stake; if, upon completion 
of those studies, the effect of extensive procedural restric-
tions upon valid legislative purposes cannot be assessed 
with reasonable certainty, the court should necessarily 
proceed with restraint.

The foregoing considerations, which I believe to be 
fair distillations of relevant judicial history, suggest 
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three criteria by which the procedural requirements of 
due process should be measured here: first, no more 
restrictions should be imposed than are imperative to 
assure the proceedings’ fundamental fairness; second, 
the restrictions which are imposed should be those which 
preserve, so far as possible, the essential elements of the 
State’s purpose; and finally, restrictions should be chosen 
which will later permit the orderly selection of any addi-
tional protections which may ultimately prove necessary. 
In this way, the Court may guarantee the fundamental 
fairness of the proceeding, and yet permit the State to 
continue development of an effective response to the 
problems of juvenile crime.

II.
Measured by these criteria, only three procedural 

requirements should, in my opinion, now be deemed 
required of state juvenile courts by the Due Process 
Clause of the Fourteenth Amendment: first, timely 
notice must be provided to parents and children of the 
nature and terms of any juvenile court proceeding in 
which a determination affecting their rights or interests 
may be made; second, unequivocal and timely notice 
must be given that counsel may appear in any such pro-
ceeding in behalf of the child and its parents, and that 
in cases in which the child may be confined in an insti-
tution, counsel may, in circumstances of indigency, be 
appointed for them; and third, the court must maintain 
a written record, or its equivalent, adequate to permit 
effective review on appeal or in collateral proceedings. 
These requirements would guarantee to juveniles the 
tools with which their rights could be fully vindicated, 
and yet permit the States to pursue without unnecessary 
hindrance the purposes which they believe imperative 
in this field. Further, their imposition now would later 
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permit more intelligent assessment of the necessity under 
the Fourteenth Amendment of additional requirements, 
by creating suitable records from which the character and 
deficiencies of juvenile proceedings could be accurately 
judged. I turn to consider each of these three 
requirements.

The Court has consistently made plain that adequate 
and timely notice is the fulcrum of due process, what-
ever the purposes of the proceeding. See, e. g., Roller 
v. Holly, 176 U. S. 398, 409; Coe v. Armour Fertilizer 
Works, 237 U. S. 413, 424. Notice is ordinarily the 
prerequisite to effective assertion of any constitutional 
or other rights; without it, vindication of those rights 
must be essentially fortuitous. So fundamental a pro-
tection can neither be spared here nor left to the “favor 
or grace” of state authorities. Central of Georgia Ry. 
v. Wright, 207 U. S. 127, 138; Coe v. Armour Fertilizer 
Works, supra, at 425.

Provision of counsel and of a record, like adequate 
notice, would permit the juvenile to assert very much 
more effectively his rights and defenses, both in the juve-
nile proceedings and upon direct or collateral review. 
The Court has frequently emphasized their importance 
in proceedings in which an individual may be deprived of 
his liberty, see Gideon v. Wainwright, 372 U. S. 335, 
and Griffin v. Illinois, 351 U. S. 12; this reasoning 
must include with special force those who are com-
monly inexperienced and immature. See Powell v. Ala-
bama, 287 U. S. 45. The facts of this case illustrate 
poignantly the difficulties of review without either an 
adequate record or the participation of counsel in the 
proceeding’s initial stages. At the same time, these re-
quirements should not cause any substantial modification 
in the character of juvenile court proceedings: counsel, 
although now present in only a small percentage of juve-
nile cases, have apparently already appeared without
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incident in virtually all juvenile courts; 3 and the mainte-
nance of a record should not appreciably alter the 
conduct of these proceedings.

The question remains whether certain additional re-
quirements, among them the privilege against self-
incrimination, confrontation, and cross-examination, 
must now, as the Court holds, also be imposed. I share 
in part the views expressed in my Brother White ’s con-
curring opinion, but believe that there are other, and 
more deep-seated, reasons to defer, at least for the pres-
ent, the imposition of such requirements.

Initially, I must vouchsafe that I cannot determine 
with certainty the reasoning by which the Court con-
cludes that these further requirements are now impera-
tive. The Court begins from the premise, to which it 
gives force at several points, that juvenile courts need not 
satisfy “all of the requirements of a criminal trial.” It 
therefore scarcely suffices to explain the selection of these 
particular procedural requirements for the Court to de-
clare that juvenile court proceedings are essentially crim-
inal, and thereupon to recall that these are requisites 
for a criminal trial. Nor does the Court’s voucher of 
“authoritative opinion,” which consists of four extraor-
dinary juvenile cases, contribute materially to the solution 
of these issues. The Court has, even under its own 
premises, asked the wrong questions: the problem here 
is to determine what forms of procedural protection are 
necessary to guarantee the fundamental fairness of juve-
nile proceedings, and not which of the procedures now 
employed in criminal trials should be transplanted intact 
to proceedings in these specialized courts.

3 The statistical evidence here is incomplete, but see generally 
Skoler & Tenney, Attorney Representation in Juvenile Court, 4 J. 
Fam. Law 77. They indicate that some 91% of the juvenile court 
judges whom they polled favored representation by counsel in their 
courts. Id., at 88.



IN RE GAULT. 75

1 Opinion of Har la n , J.

In my view, the Court should approach this question 
in terms of the criteria, described above, which emerge 
from the history of due process adjudication. Measured 
by them, there are compelling reasons at least to defer 
imposition of these additional requirements. First, quite 
unlike notice, counsel, and a record, these requirements 
might radically alter the character of juvenile court pro-
ceedings. The evidence from which the Court reasons 
that they would not is inconclusive,4 and other available 
evidence suggests that they very likely would.5 At the 
least, it is plain that these additional requirements would 
contribute materially to the creation in these proceedings 
of the atmosphere of an ordinary criminal trial, and 
would, even if they do no more, thereby largely frustrate 
a central purpose of these specialized courts. Further, 
these are restrictions intended to conform to the demands 
of an intensely adversary system of criminal justice; the 
broad purposes which they represent might be served in 
juvenile courts with equal effectiveness by procedural 
devices more consistent with the premises of proceedings 

4 Indeed, my Brother Bla ck  candidly recognizes that such is apt 
to be the effect of today’s decision, ante, p. 60. The Court itself 
is content merely to rely upon inapposite language from the rec-
ommendations of the Children’s Bureau, plus the terms of a single 
statute.

5 The most cogent evidence of course consists of the steady 
rejection of these requirements by state legislatures and courts. 
The wide disagreement and uncertainty upon this question are 
also reflected in Paulsen, Kent v. United States: The Constitutional 
Context of Juvenile Cases, 1966 Sup. Ct. Rev. 167, 186, 191. See 
also Paulsen, Fairness to the Juvenile Offender, 41 Minn. L. Rev. 
547, 561-562; McLean, An Answer to the Challenge of Kent, 53 
A. B. A. J. 456, 457; Alexander, Constitutional Rights in Juvenile 
Court, 46 A. B. A. J. 1206; Shears, Legal Problems Peculiar to 
Children’s Courts, 48 A. B. A. J. 719; Siler, The Need for Defense 
Counsel in the Juvenile Court, 11 Crime ■& Delin. 45, 57-58. Com-
pare Handler, The Juvenile Court and the Adversary System: Prob-
lems of Function and Form, 1965 Wis. L. Rev. 7, 32.
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in those courts. As the Court apparently acknowledges, 
the hazards of self-accusation, for example, might be 
avoided in juvenile proceedings without the imposition 
of all the requirements and limitations which surround 
the privilege against self-incrimination. The guarantee 
of adequate notice, counsel, and a record would create 
conditions in which suitable alternative procedures could 
be devised; but, unfortunately, the Court’s haste to 
impose restrictions taken intact from criminal procedure 
may well seriously hamper the development of such 
alternatives. Surely this illustrates that prudence and 
the principles of the Fourteenth Amendment alike 
require that the Court should now impose no more 
procedural restrictions than are imperative to assure 
fundamental fairness, and that the States should instead 
be permitted additional opportunities to develop without 
unnecessary hindrance their systems of juvenile courts.

I find confirmation for these views in two ancillary 
considerations. First, it is clear that an uncertain, but 
very substantial number of the cases brought to juvenile 
courts involve children who are not in any sense guilty of 
criminal misconduct. Many of these children have simply 
the misfortune to be in some manner distressed; others 
have engaged in conduct, such as truancy, which is plainly 
not criminal.6 Efforts are now being made to develop 
effective, and entirely noncriminal, methods of treatment 
for these children.7 In such cases, the state authorities 

6 Estimates of the number of children in this situation brought 
before juvenile courts range from 26% to some 48%; variation 
seems chiefly a product both of the inadequacy of records and of 
the difficulty of categorizing precisely the conduct with which juve-
niles are charged. See generally Sheridan, Juveniles Who Commit 
Noncriminal Acts: Why Treat in a Correctional System? 31 Fed. 
Probation 26, 27. By any standard, the number of juveniles in-
volved is “considerable.” Ibid.

7 Id., at 28-30.
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are in the most literal sense acting in loco parentis; they 
are, by any standard, concerned with the child’s protec-
tion, and not with his punishment. I do not question 
that the methods employed in such cases must be con-
sistent with the constitutional obligation to act in accord-
ance with due process, but certainly the Fourteenth 
Amendment does not demand that they be constricted by 
the procedural guarantees devised for ordinary criminal 
prosecutions. Cf. Minnesota ex rel. Pearson v. Probate 
Court, 309 U. S. 270. It must be remembered that the 
various classifications of juvenile court proceedings are, as 
the vagaries of the available statistics illustrate, often 
arbitrary or ambiguous; it would therefore be imprudent, 
at the least, to build upon these classifications rigid sys-
tems of procedural requirements which would be appli-
cable, or not, in accordance with the descriptive label 
given to the particular proceeding. It is better, it seems 
to me, to begin by now requiring the essential elements 
of fundamental fairness in juvenile courts, whatever the 
label given by the State to the proceeding; in this way 
the Court could avoid imposing unnecessarily rigid re-
strictions, and yet escape dependence upon classifications 
which may often prove to be illusory. Further, the pro-
vision of notice, counsel, and a record would permit 
orderly efforts to determine later whether more satisfac-
tory classifications can be devised, and if they can, 
whether additional procedural requirements are necessary 
for them under the Fourteenth Amendment.

Second, it should not be forgotten that juvenile crime 
and juvenile courts are both now under earnest study 
throughout the country. I very much fear that this 
Court, by imposing these rigid procedural requirements, 
may inadvertently have served to discourage these efforts 
to find more satisfactory solutions for the problems of 
juvenile crime, and may thus now hamper enlightened 
development of the systems of juvenile courts. It is
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appropriate to recall that the Fourteenth Amendment 
does not compel the law to remain passive in the midst 
of change; to demand otherwise denies “every quality 
of the law but its age.” Hurtado v. California, 110 U. S. 
516, 529.

III.
Finally, I turn to assess the validity of this juvenile 

court proceeding under the criteria discussed in this 
opinion. Measured by them, the judgment below must, 
in my opinion, fall. Gerald Gault and his parents were 
not provided adequate notice of the terms and purposes 
of the proceedings in which he was adjudged delinquent; 
they were not advised of their rights to be represented 
by counsel; and no record in any form was maintained of 
the proceedings. It follows, for the reasons given in 
this opinion, that Gerald Gault was deprived of his 
liberty without due process of law, and I therefore concur 
in the judgment of the Court.

Mr . Justice  Stewar t , dissenting.
The Court today uses an obscure Arizona case as a 

vehicle to impose upon thousands of juvenile courts 
throughout the Nation restrictions that the Constitution 
made applicable to adversary criminal trials.1 I believe 
the Court’s decision is wholly unsound as a matter of 
constitutional law, and sadly unwise as a matter of 
judicial policy.

Juvenile proceedings are not criminal trials. They are 
not civil trials. They are simply not adversary proceed-
ings. Whether treating with a delinquent child, a neg-

11 find it strange that a Court so intent upon fastening an abso-
lute right to counsel upon nonadversary juvenile proceedings has 
not been willing even to consider whether the Constitution requires 
a lawyer’s help in a criminal prosecution upon a misdemeanor charge. 
See Winters v. Beck, 385 U. S. 907; DeJoseph v. Connecticut, 385 
U. S. 982.
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lected child, a defective child, or a dependent child, 
a juvenile proceeding’s whole purpose and mission is the 
very opposite of the mission and purpose of a prosecu-
tion in a criminal court. The object of the one is correc-
tion of a condition. The object of the other is conviction 
and punishment for a criminal act.

In the last 70 years many dedicated men and women 
have devoted their professional lives to the enlightened 
task of bringing us out of the dark world of Charles 
Dickens in meeting our responsibilities to the child in 
our society. The result has been the creation in this 
century of a system of juvenile and family courts in each 
of the 50 States. There can be no denying that in many 
areas the performance of these agencies has fallen dis-
appointingly short of the hopes and dreams of the 
courageous pioneers who first conceived them. For a 
variety of reasons, the reality has sometimes not even 
approached the ideal, and much remains to be accom-
plished in the administration of public juvenile and 
family agencies—in personnel, in planning, in financing, 
perhaps in the formulation of wholly new approaches.

I possess neither the specialized experience nor the 
expert knowledge to predict with any certainty where 
may lie the brightest hope for progress in dealing with 
the serious problems of juvenile delinquency. But I am 
certain that the answer does not lie in the Court’s opinion 
in this case, which serves to convert a juvenile proceeding 
into a criminal prosecution.

The inflexible restrictions that the Constitution so 
wisely made applicable to adversary criminal trials have 
no inevitable place in the proceedings of those public 
social agencies known as juvenile or family courts. And 
to impose the Court’s long catalog of requirements upon 
juvenile proceedings in every arèa of the country is to in-
vite a long step backwards into the nineteenth century. 
In that era there were no juvenile proceedings, and a 
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child was tried in a conventional criminal court with 
all the trappings of a conventional criminal trial. So 
it was that a 12-year-old boy named James Guild was 
tried in New Jersey for killing Catharine Beakes. A 
jury found him guilty of murder, and he was sentenced 
to death by hanging. The sentence was executed. It 
was all very constitutional.2

A State in all its dealings must, of course, accord every 
person due process of law. And due process may require 
that some of the same restrictions which the Constitution 
has placed upon criminal trials must be imposed upon 
juvenile proceedings. For example, I suppose that all 
would agree that a brutally coerced confession could 
not constitutionally be considered in a juvenile court 
hearing. But it surely does not follow that the testimo-
nial privilege against self-incrimination is applicable in 
all juvenile proceedings.3 Similarly, due process clearly 

2 State v. Guild, 5 Halst. 163, 18 Am. Dec. 404 (N. J. Sup. Ct.).
“Thus, also, in very modem times, a boy of ten years old was 

convicted on his own confession of murdering his bed-fellow, there 
appearing in his whole behavior plain tokens of a mischievous dis-
cretion; and as the sparing this boy merely on account of his 
tender years might be of dangerous consequence to the public, by 
propagating a notion that children might commit such atrocious 
crimes with impunity, it was unanimously agreed by all the judges 
that he was a proper subject of capital punishment.” 4 Blackstone, 
Commentaries 23 (Wendell ed. 1847).

3 Until June 13, 1966, it was clear that the Fourteenth Amend-
ment’s ban upon the use of a coerced confession is constitutionally 
quite a different thing from the Fifth Amendment’s testimonial 
privilege against self-incrimination. See, for example, the Court’s 
unanimous opinion in Brown v. Mississippi, 297 U. S. 278, at 285- 
286, written by Chief Justice Hughes and joined by such distin-
guished members of this Court as Mr. Justice Brandeis, Mr. Justice 
Stone, and Mr. Justice Cardozo. See also Tehan v. Shott, 382 
U. S. 406, decided January 19, 1966, where the Court emphasized 
the “contrast” between “the wrongful use of a coerced confession” 
and “the Fifth Amendment’s privilege against self-incrimination.” 
382 U. S., at 416. The complete confusion of these separate con-
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requires timely notice of the purpose and scope of any 
proceedings affecting the relationship of parent and child. 
Armstrong v. Manzo, 380 U. S. 545. But it certainly 
does not follow that notice of a juvenile hearing must 
be framed with all the technical niceties of a criminal 
indictment. See Russell v. United States, 369 U. S. 749.

In any event, there is no reason to deal with issues 
such as these in the present case. The Supreme Court 
of Arizona found that the parents of Gerald Gault 
“knew of their right to counsel, to subpoena and cross 
examine witnesses, of the right to confront the witnesses 
against Gerald and the possible consequences of a finding 
of delinquency.” 99 Ariz. 181, 185, 407 P. 2d 760, 763. 
It further found that “Mrs. Gault knew the exact nature 
of the charge against Gerald from the day he was taken 
to the detention home.” 99 Ariz., at 193, 407 P. 2d, at 
768. And, as Mr . Justice  White  correctly points out, 
pp. 64-65, ante, no issue of compulsory self-incrimination 
is presented by this case.

I would dismiss the appeal.

stitutional doctrines in Part V of the Court’s opinion today stems, 
no doubt, from Miranda v. Arizona, 384 U. S. 436, a decision which 
I continue to believe was constitutionally erroneous.
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DOMBROWSKI et  al . v . EASTLAND et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT.

No. 118. Argued February 20, 1967.—Decided May 15, 1967.

Petitioners claim that respondents, Chairman of the Internal Security 
Subcommittee of the U. S. Senate Judiciary Committee and the 
Subcommittee’s chief counsel, tortiously entered into and partici-
pated in a conspiracy with Louisiana officials to seize petitioners’ 
property and records in violation of the Fourth Amendment. 
Louisiana courts held the arrests and searches illegal. Here, the 
court below, while recognizing difficulty in concluding that there 
were no disputed issues of fact respecting petitioners’ claim, upheld 
summary dismissal of the action on the ground of respondents’ 
legislative immunity. Held: Since there is no evidence of the 
respondent Chairman’s “involvement in any activity that could 
result in liability,” the complaint as to him was properly dismissed. 
The doctrine of legislative immunity protects “legislators engaged 
‘in the sphere of legitimate legislative activity,’ . . . not only from 
the consequences of litigation’s results but also from the burden 
of defending themselves.” However, the doctrine of legislative 
immunity is less absolute when applied to officers or employees 
of legislative bodies. There is a sufficient factual dispute with 
respect to the alleged participation in the conspiracy of the sub-
committee’s chief counsel to require that a trial be had. The 
legal consequences of such participation, if it occurred, cannot be 
determined prior to the factual refinement of trial. The judgment 
below is therefore reversed as to the subcommittee’s chief counsel.

123 U. S. App. D. C. 190, 358 F. 2d 821, affirmed in part and 
reversed and remanded in part.

Arthur Kinoy argued the cause for petitioners. With 
him on the brief was William M. Kunstler.

Roger Robb argued the cause for respondents. With 
him on the brief were Solicitor General Marshall, Assist-
ant Attorney General Sanders and David L. Rose.

Per  Curiam .
The Court of Appeals for the District of Columbia 

Circuit sustained the order granting summary judgment
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to the respondents who are, respectively, the Chairman 
and counsel of the Internal Security Subcommittee of the 
Judiciary Committee of the United States Senate. Peti-
tioners’ claim is essentially that respondents tortiously 
entered into and participated in a conspiracy and concert 
of action with Louisiana officials to seize property and 
records of petitioners by unlawful means in violation of 
petitioners’ Fourth Amendment rights. The circum-
stances of the searches and arrests involved are set forth 
in Dombrowski v. Pfister, 380 U. S. 479 (1965), and in 
Judge Wisdom’s dissenting opinion in the District Court 
in that case, 227 F. Supp. 556, 573 (D. C. E. D. La. 1964). 
Louisiana courts held the arrests and searches illegal 
because the warrants secured by the police had not been 
supported by a showing of probable cause. In a civil 
suit by these same petitioners against the Louisiana offi-
cials allegedly involved in the conspiracy, the Court of 
Appeals for the Fifth Circuit, reversing a summary judg-
ment in favor of third-party defendants, held that plain-
tiffs had raised a genuine issue of material fact whether 
the Chairman “and the other members of the [State] 
Committee were ‘acting in the sphere of legitimate legis-
lative activity,’ which would entitle them to immunity.” 
Pfcster v. Arceneaux, 376 F. 2d 821.

In the present case, the court below recognized “con-
siderable difficulty” in reaching the conclusion that, on 
the basis of the affidavits of the parties, there were no 
disputed issues of fact with respect to petitioners’ claim. 
It nevertheless upheld summary dismissal of the action 
on the ground that “the record before the District Court 
contained unchallenged facts of a nature and scope suffi-
cient to give [respondents] an immunity against answer-
ability in damages . . . .” In support of this conclusion 
the court addressed itself to only that part of petitioners’ 
claims which related to the take-over of the records by 
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respondents after the “raids.” As to this, it held that 
the subject matter of the seized records was within the 
jurisdiction of the Senate Subcommittee and that the 
issuance of subpoenas to the Louisiana committee to 
obtain the records held by it was validated by subsequent 
Subcommittee ratification. On this basis, the court held 
that the acts for which petitioners seek relief were priv-
ileged, citing Tenney v. Brandhove, 341 U. S. 367 (1951).

The court did not specifically comment upon peti-
tioners’ contention that the record shows a material 
dispute of fact as to their claim that respondent Sour- 
wine actively collaborated with counsel to the Louisiana 
committee in making the plans for the allegedly illegal 
“raids” pursuant to the claimed authority of the Lou-
isiana committee and on its behalf, in which petitioners 
claim that their property and records were seized in 
violation of their Fourth Amendment rights. In the 
absence of the factual refinement which can occur only 
as a result of trial, we need not and, indeed, could not 
express judgment as to the legal consequences of such 
collaboration, if it occurred.

There is controverted evidence in the record, such as 
the date appearing on certain documents which respond-
ents’ evidence disputes as a typographical error, which 
affords more than merely colorable substance to peti-
tioners’ assertions as to respondent Sourwine. We make 
no comment as to whether this evidence standing alone 
would be sufficient to support a verdict in petitioners’ 
favor against respondent Sourwine, or would require a 
verdict in his favor. But we believe that, as against an 
employee of the committee, this showing is sufficient to 
entitle petitioners to go to trial. In respect of respondent 
Eastland, we agree with the lower courts that petitioners’ 
complaint must be dismissed. The record does not con-
tain evidence of his involvement in any activity that 
could result in liability. It is the purpose and office of
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the doctrine of legislative immunity, having its roots as 
it does in the Speech or Debate Clause of the Constitu-
tion, Kilbourn v. Thompson, 103 U. S. 168, 204 (1881), 
that legislators engaged “in the sphere of legitimate 
legislative activity,” Tenney v. Brandhove, supra, 341 
U. S., at 376, should be protected not only from the con-
sequences of litigation’s results but also from the burden 
of defending themselves. This Court has held, however, 
that this doctrine is less absolute, although applicable, 
when applied to officers or employees of a legislative 
body, rather than to legislators themselves. As the Court 
said in Tenney v. Brandhove, supra, the doctrine, in 
respect of a legislator, “deserves greater respect than 
where an official acting on behalf of the legislature is 
sued ....”* (341 U. S., at 378.) Cf. Wheeldin v. 
Wheeler, 373 U. S. 647 (1963). In light of this prin-
ciple, we are compelled to hold that there is a sufficient 
factual dispute with respect to respondent Sourwine to 
require reversal of the judgment below as to him.

Accordingly, we affirm the order of the Court of 
Appeals as to respondent Eastland and reverse and 
remand to the District Court as to respondent Sourwine 
for further proceedings in accordance with this opinion.

Mr . Justice  Black  took no part in the consideration 
or decision of this case.

*As the Court pointed out in Tenney, supra (per Frankfurter, J.), 
in Kilbourn v. Thompson, supra, this Court “allowed a judgment 
against the Sergeant-at-Arms, but found that one could not be 
entered against the defendant members of the House.” 341 U. S., 
at 378.

262-921 0-68-9
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IACURCI v. LUMMUS CO.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SECOND CIRCUIT.

No. 6, Misc. Decided May 15, 1967.

In this wrongful death diversity action the District Court Judge 
submitted the question of negligence to the jury by a special inter-
rogatory which asked that, if it found negligent design of the “skip 
hoist,” it indicate which of five specific design aspects it had found 
unsafe. The jury returned a special verdict for petitioner but 
answered only one of the five subsections. Respondent’s motion 
for judgment notwithstanding the verdict was denied and respond-
ent appealed. The Court of Appeals concluded that respondent’s 
negligence was not established as to the four design aspects that 
were unanswered, and, holding that the evidence ¿id not support 
a finding of negligence on the fifth aspect, reversed with instruc-
tions to enter judgment for respondent. Petitioner’s request for 
rehearing was denied. Since this Court does not share the Court 
of Appeals’ confidence as to the meaning of the jury’s failure to 
answer four subdivisions of the interrogatory, held, the Court of 
Appeals erred in directing judgment for respondent and the case 
should have been remanded to the Trial Judge who was in the 
best position to pass upon the question of a new trial.

Certiorari granted; 340 F. 2d 868, vacated in part and remanded.

Arnold B. Elkind for petitioner.
Raymond L. Falls, Jr., for respondent.

Per  Curiam .
Petitioner, whose husband was killed while testing the 

operation of a “skip hoist,” brought this diversity action 
claiming that respondent had negligently designed the 
hoist. The Trial Judge submitted this question to the 
jury in the form of a special interrogatory which asked 
that the jury, if it found negligent design, “please indi-
cate” which of five specified design aspects of the hoist
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had been found unsafe. The jury was to answer “Yes” 
or “No” with respect to each of the five enumerated 
factors. The jury returned a special verdict for peti-
tioner, answering one of the five subsections of the inter-
rogatory in petitioner’s favor and leaving the other four 
unanswered. The Trial Judge denied respondent’s motion 
for judgment notwithstanding the jury’s verdict, and 
respondent appealed.

The Court of Appeals in its principal opinion*  con-
cluded that “we must take it that they [the jury] 
found that Lummus’ negligence was not established” 
as to the four aspects of design covered by the un-
answered subsections of the interrogatory. The court 
then held that the evidence did not support the jury’s 
finding of negligence as to the fifth aspect of design 
and reversed the trial court’s judgment with instructions 
to enter judgment for respondent. Petitioner sought 
rehearing in the Court of Appeals, noting her timely 
objection to the trial court’s use of the special interroga-
tory and arguing that the Court of Appeals had improp-
erly restricted its review of the evidence to the one aspect 
of design. Rehearing was denied, one judge again dis-
senting, and this petition for a writ of certiorari followed.

We do not share the Court of Appeals’ confidence as 
to the meaning, in light of the trial court’s instructions, 
of the jury’s failure to answer four subdivisions of the 
interrogatory. Perhaps the jury intended to resolve these 
questions in respondent’s favor; but the jury might have 
been unable to agree on these issues, or it simply might 
not have passed upon them because it concluded that 

*In addition, one member of the panel concurred and the other 
dissented. The concurring opinion, though based upon a com-
pletely different aspect of this complex case, appears to adopt 
the interpretation of the interrogatory answers which we find 
unwarranted.
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respondent had negligently designed the hoist in another 
respect. In either of the latter two situations, petitioner 
would clearly deserve a new trial, at least as to these 
unresolved issues of negligence. See Union Pac. R. Co. 
v. Bridal Veil Lumber Co., 219 F. 2d 825; 5 Moore, Fed-
eral Practice If 49.03[4], at 2208 (1964 ed.). Under these 
circumstances, we think the Court of Appeals erred in 
directing entry of judgment for respondent; the case 
should have been remanded to the Trial Judge, who was 
in the best position to pass upon the question of a new 
trial in light of the evidence, his charge to the jury, and 
the jury’s verdict and interrogatory answers. Fed. Rule 
Civ. Proc. 50 (d). See Neely v. Eby Construction Co., 
386 U. S. 317; Weade v. Dichmann, Wright & Pugh, 
Inc., 337 U. S. 801. Accordingly, the motion for leave 
to proceed in forma pauperis and the petition for a writ 
of certiorari are granted, the judgment of the Court of 
Appeals is vacated insofar as it directed entry of judg-
ment for respondent, and the case is remanded with 
instructions to remand to the District Court to determine 
whether petitioner is entitled to a new trial.

It is so ordered.

Mr . Justice  Black  would reverse the judgment of 
the Court of Appeals and reinstate the judgment of the 
District Court in favor of petitioner.

Mr . Justice  Harlan , dissenting.
In Neely v. Eby Construction Co., 386 U. S. 317, we 

held that a court of appeals might, despite denial by 
the trial judge of motions for a new trial and for judg-
ment notwithstanding the verdict, appropriately instruct 
the district court to enter judgment against the jury-
verdict winner. We also recognized in Neely, however, 
that there might be situations in which the necessity 
for a new trial would be better determined by the trial
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court, and that in such situations the court of appeals 
should return the case to the district court for such an 
assessment.

In joining Neely, I did not understand the opinion 
to require this Court to interpose in each case its own 
judgment of the relative competence of the court of 
appeals and of the district court to pass on the new 
trial motion. Rather, I understood Neely to place upon 
the court of appeals the responsibility for determining 
“in its informed discretion,” supra, at 329, which, if any, 
of the issues urged in support of a new trial “should be 
reserved for the trial court.” Ibid. I think that sound 
judicial administration demands that this Court should 
overturn a considered judgment of a court of appeals on 
such issues only in situations of manifest abuse of 
discretion.

The Court in this instance states that it does “not 
share the Court of Appeals’ confidence as to the mean-
ing, in light of the trial court’s instructions, of the jury’s 
failure to answer” subquestions included in the interroga-
tories. The ambiguities upon which the Court now relies 
were earnestly urged by petitioner in her petition for re-
hearing to the Court of Appeals. Petition for Rehearing 
5-6, 7-8. They were, as the Court in Neely intended, 
before the Court of Appeals for its judgment whether 
the case should be returned to the District Court for 
determination of the necessity for a new trial. Had I 
been sitting on the Court of Appeals I might not have 
agreed with the view taken of this case by the majority 
there, but I cannot agree that their conclusion was a 
manifest abuse of their “informed discretion.” I hope 
that this decision does not indicate that the Court is 
about to embark on a course comparable to that it set 
for itself in FELA cases.

I would affirm the judgment of the Court of Appeals.
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AERO MAYFLOWER TRANSIT CO., INC. v. 
UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF INDIANA.

No. 1136. Decided May 15, 1967.

Affirmed.

Henry P. Sailer and Janies L. Beattey for appellant.
Solicitor General Marshall, Assistant Attorney Gen-

eral Turner, Howard E. Shapiro, Robert W. Ginnane 
and Fritz R. Kahn for the United States et al., and 
Alan F. Wohlstetter for Alaska Orient Van Service et al., 
appellees.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.

RUBIO v. UNITED STATES.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE

SEVENTH CIRCUIT.

No. 710, Misc. Decided May 15, 1967.

Certiorari granted; judgment reversed.

Petitioner pro se.
Solicitor General Marshall for the United States.

Per  Curiam .
The motion for leave to proceed in forma pauperis 

and the petition for a writ of certiorari are granted. 
The judgment is reversed. Coppedge v. United States, 
369 U. S. 438.
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GERBERDING v. TAHASH, WARDEN.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF MINNESOTA.

No. 1059, Misc. Decided May 15, 1967.

Certiorari granted; 275 Minn. 195, 146 N. W. 2d 541, reversed.

Petitioner pro se.t
Douglas M. Head, Attorney General of Minnesota, 

William J. Hempel, Deputy Attorney General, and 
Gerard W. Snell, Acting Solicitor General, for respondent.

Per  Curiam .
The motion for leave to proceed in forma pauperis and 

the petition for a writ of certiorari are granted. The 
judgment is reversed. Jackson n . Denno, 378 U. S. 368.

SKOLNICK v. KERNER, GOVERNOR 
OF ILLINOIS, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF ILLINOIS.

No. 1401, Misc. Decided May 15, 1967.

260 F. Supp. 318, appeal dismissed.

Appellant pro se.
William G. Clark, Attorney General of Illinois, and 

Richard A. Michael, Assistant Attorney General, for 
appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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BANKS v. CALIFORNIA.

ON PETITION FOR WRIT OF CERTIORARI TO THE DISTRICT 
COURT OF APPEAL OF CALIFORNIA, FIRST 

APPELLATE DISTRICT.

No. 889, Misc. Decided May 15, 1967.

Certiorari granted; vacated and remanded.

Petitioner pro se.
Thomas C. Lynch, Attorney General of California, 

Albert W. Harris, Jr., Assistant Attorney General, and 
Charles W. Rumph, Deputy Attorney General, for 
respondent.

Per  Curiam .
The motion for leave to proceed in forma pauperis 

and the petition for a writ of certiorari are granted. 
The judgment is vacated and the case is remanded to 
the District Court of Appeal of California, First Appel-
late District, for further consideration in light of 
Chapman x. California, 386 U. S. 18.
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AMERICAN TRUCKING ASSOCIATIONS, INC. v. 
UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA.

No. 1046. Decided May 15, 1967.

260 F. Supp. 386, affirmed.

Peter T. Beardsley and Harry J. Jordan for appellant.
Solicitor General Marshall, Assistant Attorney General 

Turner, Howard E. Shapiro, Robert W. Ginnane and 
Leonard S. Goodman for the United States et al., Gerald 
E. Dwyer and Kenneth H. Lundmark for New York 
Central Transport Co., and Martin L. Cassell, Theodore E. 
Desch and Walter J. Myskowski for Rock Island Motor 
Transit Co., appellees.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.
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HOLDING, dba  GRAND NEWS v. 
BLANKENSHIP et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF OKLAHOMA.

No. 1088. Decided May 15, 1967.

259 F. Supp. 694, reversed in part and appeal dismissed and certiorari 
denied in part.

Samuel W. Block, Thomas P. Sullivan and Paul C. 
Duncan for appellant.

Per  Curiam .
Probable jurisdiction noted as to Question 1. The 

judgment of the District Court for the Western District 
of Oklahoma entered November 4,1966, is reversed insofar 
as it adjudged provisions of §§ 1040.1 to 1040.10 of 
Title 21 of the Oklahoma Statutes to be constitutional. 
Bantam Books, Inc. n . Sullivan, 372 U. S. 58. Treating 
the nonappealable issue presented by Question 2 as if 
contained in a petition for a writ of certiorari, the peti-
tion is denied. See Mishkin v. New York, 383 U. S. 502, 
512.

Mr . Justice  Harlan  concurs in the denial of certiorari 
as to Question 2, but would affirm the judgment of the 
District Court as to Question 1.

Mr . Justice  White  would note probable jurisdiction 
and set the case for oral argument.
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BLANKENSHIP et  al . v . HOLDING, dba  
GRAND NEWS.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF OKLAHOMA.

No. 1089. Decided May 15, 1967.

259 F. Supp. 694, affirmed.

Charles Nesbitt, Attorney General of Oklahoma, 
and Jeff Hartmann, Assistant Attorney General, for 
appellants.

Samuel W. Block, Thomas P. Sullivan and Paul C. 
Duncan for appellee.

Per  Curiam .
Probable jurisdiction noted. The judgment of the 

District Court for the Western District of Oklahoma 
entered November 4, 1966, is affirmed insofar as it 
adjudged provisions of §§ 1040.1 to 1040.10 of Title 21 
of the Oklahoma Statutes to be unconstitutional.
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WIRTZ, SECRETARY OF LABOR v. LOCAL
UNIONS NOS. 9, 9-A, & 9-B, INTERNA-

TIONAL UNION OF OPERATING 
ENGINEERS.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE TENTH CIRCUIT.

No. 1116. Decided May 15, 1967.

Certiorari granted; 254 F. Supp. 980 and 366 F. 2d 911, vacated 
and remanded with directions to dismiss the complaint as moot.

Solicitor General Marshall, Assistant Attorney General 
Sanders, Nathan Lewin, Alan S. Rosenthal, Robert C. 
McDiarmid, Charles Donahue, Edward D. Friedman 
and James R. Beaird for petitioner.

J. Albert Woll for respondents.

Per  Curiam .
Upon the joint suggestion of the parties and an inde-

pendent examination of the case, the petition for a writ 
of certiorari is granted, the judgments are vacated and 
the case is remanded with directions to dismiss the 
complaint as moot.
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MOODY et  al  v. FLOWERS et  al .

app eal  from  the  united  states  dis trict  court  for
THE MIDDLE DISTRICT OF ALABAMA.

No. 624. Argued April 17-18, 1967.—Decided May 22, 1967*

These cases involve attacks on state statutes on the ground that 
they cause malapportionment in the establishment of local units 
governed by elected bodies. In No. 624, appellants sued state 
officers and others seeking to enjoin enforcement of an Alabama 
statute which prescribes the apportionment and districting scheme 
for electing members of Houston County’s governing board and 
allegedly causes overrepresentation of certain areas and under-
representation of others. In No. 491, appellees sued the members 
of the Suffolk County Board of Supervisors seeking to enjoin 
enforcement of county charter provisions specifying that the 
County’s governing board shall be composed of the supervisors 
of its 10 towns (which vary in population) each of whom shall 
have one vote. In both cases, three-judge district courts were 
convened under 28 U. S. C. § 2281, which requires a three-judge 
court where an injunction is sought to restrain the operation of 
a state statute. From the dismissal of the complaint in No. 624, 
and the judgment invalidating on equal-protection grounds the 
statute in No. 491, appeals were taken. Held:

1. The “statute” in each of these cases is one of limited appli-
cation concerning only a particular county; hence a three-judge 
court was improperly convened under 28 U. S. C. § 2281 and 
each appeal should have been taken to the appropriate Court of 
Appeals, not to this Court. Pp. 101-104.

(a) The purpose of § 2281 is to prevent a single judge from 
paralyzing an entire regulatory scheme on a statewide basis by 
issuing a broad injunction order. P. 101.

(b) Section 2281 does not apply to local ordinances or reso-
lutions, such as those involved in these cases or operate against 
state officers like those here who perform matters of only local 
concern. Pp. 101-102.

*Together with No. 491, Board of Supervisors of Suffolk County 
et al. v. Bianchi et al., on appeal from the United States District 
Court for the Eastern District of New York.
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(c) A local device, like the one in No. 624, does not assume 
statewide significance for purposes of determining three-judge 
court jurisdiction because other local devices may work toward 
the same end. P. 102.

(d) The county charter, in No. 491, is similar to a local 
ordinance, and its character is not changed because it is enacted 
into state law. Though the alleged malapportionment reflected 
in that charter is also reflected in other statutory provisions having 
statewide application, the complaint challenged and the three- 
judge court considered only the charter and not statewide law. 
Pp. 102-104.

2. Since the time for perfecting appeals to the respective Courts 
of Appeals may have passed, the judgments are vacated and 
remanded for the entry of fresh decrees to facilitate timely appeals. 
P. 104.

No. 624, 256 F. Supp. 195; and No. 491, 256 F. Supp. 617, vacated 
and remanded.

Charles S. Rhyne argued the cause for appellants in 
No. 624. With him on the briefs were Brice W. Rhyne 
and C. R. Lewis.

Stanley S. Corwin argued the cause for appellants in 
No. 491. With him on the briefs were Reginald C. 
Smith, Howard M. Finkelstein and Pierre G. Lundberg.

Truman Hobbs argued the cause for appellees in No. 
624. With him on the brief were MacDonald Gallion, 
Attorney General of Alabama, and Gordon Madison, 
Assistant Attorney General.

Frederic Block and Richard C. Cahn argued the cause 
and filed a brief for appellees in No. 491.

Francis X. Beytagh, Jr., argued the cause pro hac vice 
for the United States, as amicus curiae, urging reversal 
in No. 624 and affirmance in No. 491. With him on the 
brief were Solicitor General Marshall, Assistant Attorney 
General Doar and Bruce J. Terris.

Briefs of amici curiae were filed in both cases by Louis 
J. Lefkowitz, Attorney General, pro se, and Daniel M. 
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Cohen, Robert W. Imrie and George D. Zuckerman, 
Assistant Attorneys General, for the Attorney General 
of the State of New York, and by Morris H. Schneider 
and Seymour S. Ross for the County of Nassau. Rich-
ard C. Cahn, Walter Maclyn Conlon and Robert G. 
Dixon, Jr., filed a brief for the Towns of Babylon et al., 
as amici curiae, urging affirmance in No. 491. Members 
of the Board of Supervisors of the County of Nassau 
filed a brief, as amici curiae, in No. 491.

Mr . Justi ce  Douglas  delivered the opinion of the 
Court.

The threshold question in these cases is whether this 
Court has jurisdiction under 28 U. S. C. § 1253 on direct 
appeals from the decisions of the respective District 
Courts purportedly convened pursuant to 28 U. S. C. 
§ 2281. The answer to that question in turn depends 
upon whether the three-judge courts in these cases were 
properly convened.

In No. 624, appellants attack the validity of an Ala-
bama statute (Ala. Laws 1957, Act No. 9, p. 30) pre-
scribing the apportionment and districting scheme for 
electing members of the Houston County Board of Rev-
enue and Control. Under the statute, the Board consists 
of five members, each elected by the qualified electors of 
the district of which he is a resident. The challenged 
statute prescribes the areas constituting the various dis-
tricts. The action is brought against the appellees, 
including some state officials, seeking a declaration that 
the statute is invalid and an injunction prohibiting its 
enforcement, and requesting that the court order at-large 
elections until the State Legislature redistricts and reap-
portions the Board on a population basis. The theory 
is that the apportionment and districting scheme results 
in the overrepresentation of certain areas and the under-
representation of others. The complaint also requested 
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the convening of a three-judge court. A three-judge court 
was convened and the complaint was dismissed. 256 F. 
Supp. 195. We noted probable jurisdiction, 385 U. S. 966.

In No. 491, appellees brought an action against appel-
lants, members of the Suffolk County Board of Super-
visors, seeking a declaration that so much of § 203 of 
the Suffolk County Charter (N. Y. Laws 1958, c. 278) 
as provides that each supervisor shall have one vote 
as a member of the Suffolk County Board of Supervisors 
violates the Fourteenth Amendment and an injunction 
prohibiting the appellants from acting as a Board of 
Supervisors unless and until a change in their voting 
strength is made, and requesting the convening of a 
three-judge court. The 10 towns of Suffolk County, New 
York, elect, by popular vote, a supervisor every two years. 
The supervisor is the town’s representative on the Suffolk 
County Board of Supervisors. Suffolk County Charter 
§ 201. And, each supervisor is entitled to one vote on the 
County Board of Supervisors. Suffolk County Charter 
§ 203. Pursuant to Art. 9, §§ 1 and 2, of the New York 
Constitution, the State Legislature approved a charter 
for the county containing, inter alia, the above provisions. 
N. Y. Laws 1958, c. 278.

Appellees claim that granting each supervisor one vote 
regardless of the population of the town which elected 
him results in an overrepresentation of the towns with 
small populations and underrepresentation of towns with 
large populations.

A three-judge court was convened and it declared § 203 
of the Suffolk County Charter invalid because in conflict 
with the Equal Protection Clause of the Fourteenth 
Amendment, and ordered the Board to submit to the 
county electorate a plan for reconstruction of the Board 
so as to insure voter equality. 256 F. Supp. 617. We 
noted probable jurisdiction. 385 U. S. 966.
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This Court has jurisdiction of these direct appeals 
under 28 U. S. C. § 1253 only if the respective actions 
were “required ... to be heard and determined by a 
district court of three judges.” Section 2281 of 28 
U. S. C. requires that a three-judge court be convened 
in any case in which a preliminary or permanent injunc-
tion is sought to restrain “the enforcement, operation or 
execution of any State statute by restraining the action 
of any officer of such State in the enforcement or execu-
tion of such statute . . . .” The purpose of § 2281 is “to 
prevent a single federal judge from being able to paralyze 
totally the operation of an entire regulatory scheme . . . 
by issuance of a broad injunctive order” {Kennedy v. 
Mendoza-Martinez, 372 U. S. 144, 154) and to provide 
“procedural protection against an improvident state-wide 
doom by a federal court of a state’s legislative policy.” 
Phillips v. United States, 312 U. S. 246, 251. In order 
for § 2281 to come into play the plaintiffs must seek to 
enjoin state statutes “by whatever method they may be 
adopted, to which a State gives her sanction . . . .” 
American Federation of Labor v. Watson, 327 U. S. 582, 
592-593.

The Court has consistently construed the section as 
authorizing a three-judge court not merely because a 
state statute is involved but only when a state statute 
of general and statewide application is sought to be 
enjoined. See, e. g., Ex parte Collins, 277 U. S. 565; 
Ex parte Public National Bank, 278 U. S. 101; Rorick v. 
Board of Commissioners, 307 U. S. 208; Cleveland v. 
United States, 323 U. S. 329, 332; Griffin v. School Board, 
377 U. S. 218, 227-228. The term “statute” in § 2281 
does not encompass local ordinances or resolutions. The 
officer sought to be enjoined must be a state officer; a 
three-judge court need not be convened where the action 
seeks to enjoin a local officer {Ex parte Collins, supra; 
Rorick v. Board of Commissioners, supra) unless he is

262-921 O - 68- 10 
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functioning pursuant to a statewide policy and perform-
ing a state function. Spielman Motor Sales Co. v. 
Dodge, 295 U. S. 89. Nor does the section come into 
operation where an action is brought against state officers 
performing matters of purely local concern. Rorick v. 
Board of Commissioners, supra. And, the requirement 
that the action seek to enjoin a state officer cannot be 
circumvented “by joining, as nominal parties defendant, 
state officers whose action is not the effective means of 
the enforcement or execution of the challenged statute.” 
Wilentz v. Sovereign Camp, 306 U. S. 573, 579-580.

In No. 624, the constitutional attack was directed to 
a state statute dealing with matters of local concern— 
the apportionment and districting for one county’s gov-
erning board. The statute is not a statute of statewide 
application, but relates solely to the affairs of one county 
in the State. The fact that state officers were named 
as defendants cannot change the result.

It is said that there is enough similarity between this 
law and the laws governing other Alabama counties as 
to give this case a statewide interest. It is said that 29 
counties having a city of consequence located within 
their borders have the same “crazy quilt” of malappor-
tionment to insure rural voters’ control. It is said that 
32 other counties provide for election of county board 
members at large but with a local residence requirement 
which insures rural control. It is said that six rural 
counties elect their governing bodies on an at-large basis 
with no local residence requirement. We indicate no 
views on the merits. But we do suggest that even a 
variety of different devices, working perhaps to the same 
end, still leaves any one device local rather than statewide 
for purposes of the statutory three-judge court.

In No. 491, the constitutional attack is directed at 
provisions of a county charter providing that the county 
governing board shall be composed of the supervisors of 



MOODY v. FLOWERS. 103

97 Opinion of the Court.

the several towns and that each supervisor shall have one 
vote. The county charter is similar to a local ordinance, 
a challenge to which cannot support a three-judge court. 
The fact that the charter was enacted into state law does 
not change the result. The charter provisions plainly 
relate only to one county and the statute enacting the 
charter is similarly limited. It does not remotely re-
semble a state statute of general, statewide application. 
It is a statute dealing solely with matters of local con-
cern. Nor was the action brought against “state offi-
cers” within the meaning of the statute; it was brought 
to enjoin local officers acting solely with reference to local 
matters.

It is argued, however, that the alleged malapportion-
ment reflected in the charter is also reflected in § 150 
and § 153 of the New York County Law, which does 
have a statewide application, and that the provisions of 
the charter here challenged are actually interchangeable 
with § 150 and § 153 of the County Law.1 It is also 
argued that to get rid of this alleged malapportionment 
the Court would have to declare unconstitutional not 
only the provisions of the charter but also § 150 and 

1 Section 150 of the N. Y. County Law (1950) provides that 
“[t]he supervisors of the several cities and towns in each county . . . 
shall constitute the board of supervisors of the county” and § 153 
subd. 4 provides for a majority vote of the supervisors with respect 
to actions of the Board of Supervisors where “no proportion of the 
voting strength for such action is otherwise prescribed.” But § 2 of 
the N. Y. County Law provides that the provisions of the law shall 
not apply “in so far as they are in conflict with or in limitation 
of a provision of any alternative form of county government . . . 
adopted by a county pursuant to section two of article nine of the 
constitution, or any . . . county government law or civil divisions 
act enacted by the legislature and applicable to such county . . . , 
or in conflict with any local law . . . adopted by a county under 
an optional or alternative form of county government . . . unless 
a contrary intent is expressly stated in [the law].”
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§ 153 of the County Law. The complaint, however, 
challenges only the charter. It makes no challenge of 
any statewide law. And the three-judge court con-
sidered it as an attack only on the charter. 256 F. Supp. 
617.2

We therefore do not accept the invitation to get into 
the niceties of the relationship between the provisions 
of the charter and the New York County Law, but take 
the complaint as we find it for purposes of the jurisdic-
tional question, and conclude on the face of the complaint 
that we have only an alleged malapportionment under 
a county charter.

Since the “statute” in each of these cases is one of 
limited application, concerning only a particular county 
involved in the litigation, a three-judge court was im-
properly convened. Appeals should, therefore, have been 
taken to the respective Courts of Appeals, not to this 
Court. Since the time for perfecting those appeals may 
have passed, we vacate the judgments and remand the 
causes to the court which heard each case so that they 
may enter a fresh decree from which appellants may, if 
they wish, perfect timely appeals to the respective Courts 
of Appeals. Phillips v. United States, supra, at 254.

Decrees vacated.

2 And see Bianchi v. Griffing, 238 F. Supp. 997, where the three- 
judge court in this case denied the motion to dismiss and denied the 
motion for an injunction against the continued operation of the 
Board, pending legislative or other political action to correct the 
alleged malapportionment.
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SAILORS ET AL. V. BOARD OF EDUCATION OF THE 
COUNTY OF KENT et  al .

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF MICHIGAN.

No. 430. Argued April 17-18, 1967.—Decided May 22, 1967.

Appellants brought this suit seeking, inter alia, to enjoin as violative 
of the Fourteenth Amendment enforcement of a Michigan statute 
under which appellee school board and other county school boards 
are chosen—not by the electors of the county, but by delegates 
from the local boards from candidates nominated by school elec-
tors. A three-judge district court, rejecting appellants’ contention 
that the system paralleled the county-unit system invalidated in 
Gray v. Sanders, 372 U. S. 368, dismissed the complaint. Held:

1. A three-judge court was properly convened since the chal-
lenged statute has general and statewide application. Moody v. 
Flowers, ante, p. 97, distinguished. P. 107.

2. There is no constitutional reason why nonlegislative state or 
local officials may not be chosen otherwise than by elections. The 
functions of appellee school board are essentially administrative 
and the elective-appointive system used to select its members is 
well within the State’s latitude in the selection of such officials. 
Pp. 107-111.

254 F. Supp. 17, affirmed.

Wendell A. Miles argued the cause for appellants. 
With him on the brief was Roger D. Anderson.

Paul 0. Strawhecker argued the cause for appellees 
and filed a brief for Kentwood Public Schools. With him 
on the brief for the Board of Education of the County of 
Kent was George R. Cook. On the brief for appellee 
the Attorney General of Michigan, were Robert A. 
Derengoski, Solicitor General, and Eugene Krasicky, 
Assistant Attorney General.

Francis X. Beytagh, Jr., argued the cause pro hac vice 
for the United States, as amicus curiae, urging reversal. 
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With him on the brief were Solicitor General Marshall, 
Assistant Attorney General Doar and Bruce J. Terris.

Briefs of amici curiae were filed by Louis J. Lejkowitz, 
Attorney General, pro se, and Daniel M. Cohen, Robert 
W. Imrie and George D. Zuckerman, Assistant Attorneys 
General, for the Attorney General of the State of New 
York, and by Morris H. Schneider and Seymour S. Ross 
for the County of Nassau.

Mr . Justice  Douglas  delivered the opinion of the 
Court.

Appellants, qualified and registered electors of Kent 
County, Michigan, brought this suit in the Federal Dis-
trict Court to enjoin the Board of Education of Kent 
County from detaching certain schools from the city of 
Grand Rapids and attaching them to Kent County, to 
declare the county board to be unconstitutionally con-
stituted, and to enjoin further elections until the elec-
toral system is redesigned. Attack is also made on the 
adequacy of the statutory standards governing decisions 
of the county board in light of the requirements of due 
process. We need not bother with the intricate problems 
of state law involved in the dispute. For the federal 
posture of the case is a very limited one. The people of 
Michigan (qualified school electors) elect the local school 
boards.1 No constitutional question is presented as 
respects those elections. The alleged constitutional ques-
tions arise when it comes to the county school board. 
It is chosen, not by the electors of the county, but by 
delegates from the local boards. Each board sends a 
delegate to a biennial meeting and those delegates elect

1 In Michigan the members of the local school district’s board are 
elected by popular vote of the residents of the district. See Mich. 
Stat. Ann. § 15.3023 (1959); Mich. Stat. Ann. §§ 15.3027, 15.3055, 
15.3056, 15.3107, 15.3148, 15.3188, 15.3511 (Supp. 1965).
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a county board of five members, who need not be mem-
bers of the local boards,2 from candidates nominated by 
school electors. It is argued that this system of choosing 
county board members parallels the county-unit system 
which we invalidated under the Equal Protection Clause 
of the Fourteenth Amendment in Gray v. Sanders, 372 
U. S. 368, and violates the principle of “one man, one 
vote” which we held in that case and in Reynolds v. Sims, 
377 U. S. 533, was constitutionally required in state elec-
tions. A vast array of facts is assembled showing alleged 
inequities in a system which gives one vote to every local 
school board (irrespective of population, wealth, etc.) in 
the selection of the county board. A three-judge court 
was convened, and it held by a divided vote that the 
method of constitution of the county board did not vio-
late the Fourteenth Amendment. 254 F. Supp. 17. We 
noted probable jurisdiction, 385 U. S. 966.

We conclude that a three-judge court was properly 
convened, for unlike the situation in Moody v. Flowers, 
ante, p. 97, this is a case where the state statute that is 
challenged3 applies generally to all Michigan county 
school boards of the type described.

We start with what we said in Reynolds v. Sims, supra, 
at 575:

“Political subdivisions of States—counties, cities, 
or whatever—never were and never have been con-
sidered as sovereign entities. Rather, they have been 
traditionally regarded as subordinate governmental 

2 Mich. Stat. Ann. §§ 15.3294 (1), 15.3295 (1) (Supp. 1965). Bv 
Mich. Stat. Ann. §§ 15.3294 (2)-15.3294 (6) (Supp. 1965), members 
of the county board may be chosen at popular elections provided the 
board submits the matter to a referendum and the people approve. 
So far as we are advised, no such referendum has been held; and 
the membership of the county board, here challenged, was constituted 
by electors chosen by the local boards.

3 Mich. Stat. Ann. § 15.3294 (1) (Supp. 1965).
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instrumentalities created by the State to assist in the 
carrying out of state governmental functions. As 
stated by the Court in Hunter v. City of Pittsburgh, 
207 U. S. 161, 178, these governmental units are 
‘created as convenient agencies for exercising such 
of the governmental powers of the State as may be 
entrusted to them,’ and the ‘number, nature and 
duration of the powers conferred upon [them] . . . 
and the territory over which they shall be exercised 
rests in the absolute discretion of the State.’ ”

We find no constitutional reason why state or local 
officers of the nonlegislative character involved here may 
not be chosen by the governor, by the legislature, or by 
some other appointive means rather than by an election. 
Our cases have, in the main, dealt with elections for 
United States Senator or Congressman (Gray v. Sanders, 
supra; Wesberry v. Sanders, 376 U. S. 1) or for state 
officers 4 {Gray v. Sanders, supra) or for state legislators. 
Reynolds v. Sims, supra; WMCA, Inc. v. Lomenzo, 377 
U. S. 633; Davis v. Mann, 3T7 U. S. 678; Roman v. 
Sincock, 377 U. S. 695; Lucas n . Colorado Gen. Assem-
bly, 377 U. S. 713; Marshall v. Hare, 378 U. S. 561.

They were all cases where elections had been provided 
and cast no light on when a State must provide for the 
election of local officials.

A State cannot of course manipulate its political sub-
divisions so as to defeat a federally protected right, as for 
example, by realigning political subdivisions so as to deny 
a person his vote because of race.5 Gomillion v. Light-

4The officers in Gray v. Sanders were: U. S. Senator, Governor, 
Lieutenant Governor, Justice of the Supreme Court, Judge of the 
Court of Appeals, Secretary of State, Attorney General, Comptroller 
General, Commissioner of Labor, and Treasurer.

5 Nor can the restraints imposed by the Constitution on the 
States be circumvented by local bodies to whom the State delegates 
authority. Standard Computing Scale Co. v. Farrell, 249 U. S. 571, 
577; Cooper v. Aaron, 358 U. S. 1, 17.
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foot, 364 U. S. 339, 345. Yet as stated in Anderson v. 
Dunn, 6 Wheat. 204, 226:

“The science of government is the most abstruse 
of all sciences; if, indeed, that can be called a science 
which has but few fixed principles, and practically 
consists in little more than the exercise of a sound 
discretion, applied to the exigencies of the state as 
they arise. It is the science of experiment.”

If we assume arguendo that where a State provides 
for an election of a local official or agency, the require-
ments of Gray v. Sanders and Reynolds v. Sims must be 
met, we are still short of an answer to the present prob-
lem and that is whether Michigan may allow its county 
school boards to be appointed.

When we stated “. . . the state legislatures have con-
stitutional authority to experiment with new techniques” 
(Day-Brite Lighting, Inc. v. Missouri, 342 U. S. 421, 
423), we were talking about the Due Process Clause of 
the Fourteenth Amendment, as was Mr. Justice Holmes, 
dissenting in Lochner v. New York, 198 U. S. 45, 75, when 
he said “. . . a constitution is not intended to em-
body . . . the organic relation of the citizen to the 
State . . . .” But as we indicated in Gomillion v. Light-
foot, supra, it is precisely that same approach that we 
have taken when it comes to municipal and county 
arrangements within the framework of a State. Save 
and unless the state, county, or municipal government 
runs afoul of a federally protected right, it has vast lee-
way in the management of its internal affairs.

The Michigan system for selecting members of the 
county school board is basically appointive rather than 
elective.6 We need not decide at the present time whether 

6 The delegates from the local school boards, not the school 
electors, select the members of the county school board. While 
the school electors elect the members of the local school boards 
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a State may constitute a local legislative body through 
the appointive rather than the elective process. We 
reserve that question for other cases such as Board of 
Supervisors v. Bianchi, ante, p. 97, which we have dis-
posed of on jurisdictional grounds. We do not have that 
question here, as the County Board of Education per-
forms essentially administrative functions; 7 and while 
they are important, they are not legislative in the 
classical sense.

Viable local governments may need many innovations, 
numerous combinations of old and new devices, great 
flexibility in municipal arrangements to meet changing

and the local school boards, in turn, select delegates to attend the 
meeting at which the county board is selected, the delegates need 
not cast their votes in accord with the expressed preferences of the 
school electors. There is not even a formal method by which a 
delegate can determine the preferences of the people in his district. 
It is evident, therefore, that the membership of the county board is 
not determined, directly or indirectly, through an election in which 
the residents of the county participate. The “electorate” under the 
Michigan system is composed not of the people of the county, but 
the delegates from the local school boards.

7 The authority of the county board includes the appointment of 
a county school superintendent (Mich. Stat. Ann. § 15.3298 (1) (b) 
(Supp. 1965)), preparation of an annual budget and levy of taxes 
(Mich. Stat. Ann. § 15.3298 (1) (c) (Supp. 1965)), distribution of 
delinquent taxes (Mich. Stat. Ann. § 15.3298 (1) (d) (Supp. 1965)), 
furnishing consulting or supervisory services to a constituent school 
district upon request (Mich. Stat. Ann. § 15.3298 (1) (g) (Supp. 
1965)), conducting cooperative educational programs on behalf of 
constituent school districts which request such services (Mich. Stat. 
Ann. § 15.3298 (1) (i) (Supp. 1965)), and with other intermediate 
school districts (Mich. Stat. Ann. § 15.3298 (1)(j) (Supp. 1965)), 
employment of teachers for special educational programs (Mich. 
Stat. Ann. § 15.3298 (1) (h) (Supp. 1965)), and establishing, at the 
direction of the Board of Supervisors, a school for children in the 
juvenile homes (Mich. Stat. Ann. § 15.3298 (1) (k) (Supp. 1965)). 
One of the board’s most sensitive functions, and the one giving rise 
to this litigation, is the power to transfer areas from one school 
district to another. Mich. Stat. Ann. § 15.3461 (1959).
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urban conditions. We see nothing in the Constitution 
to prevent experimentation. At least as respects non-
legislative officers, a State can appoint local officials or 
elect them or combine the elective and appointive sys-
tems as was done here. If we assume arguendo that 
where a State provides for an election of a local official 
or agency—whether administrative, legislative, or judi-
cial—the requirements of Gray v. Sanders and Reynolds 
v. Sims must be met, no question of that character 
is presented. For while there was an election here for 
the local school board, no constitutional complaint is 
raised respecting that election. Since the choice of mem-
bers of the county school board did not involve an elec-
tion and since none was required for these nonlegislative 
offices, the principle of “one man, one vote” has no 
relevancy.

Affirmed.

Mr . Just ice  Harlan  and Mr . Justice  Stewart  
concur in the result.
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DUSCH ET AL. v. DAVIS et  al .

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT.

No. 724. Argued April 17-18, 1967.—Decided May 22, 1967.

Appellees brought this suit against local and state officials seeking 
to enjoin as invidiously discriminatory a local government plan 
embodied in state law under which the City of Virginia Beach, 
Virginia, was consolidated with Princess Anne County to form 
seven boroughs, which vary considerably in population. Under the 
Seven-Four Plan of the amended charter involved herein the new 
city council consists of 11 members, each of whom is elected at 
large. Four are elected without regard to residence; each of 
the seven others must reside in a different borough. A three- 
judge court previously convened, holding that it had no jurisdic-
tion, transferred the case to the District Court. That court’s 
approval of the plan was reversed by the Court of Appeals. 
Held:

1. Since the charter is local and not statewide, this case is not 
one for a three-judge court. Moody v. Flowers, ante, p. 97, 
followed. P. 114.

2. An otherwise nondiscriminatory plan is not invalid because 
it uses boroughs “merely as the basis of residence for candidates, 
not for voting or representation” (Fortson v. Dorsey, 379 U. S., 
at 438), since each councilman represents the city as a whole 
and not just the borough where he resides. Pp. 114-117.

361 F. 2d 495, reversed.

Harry Frazier III argued the cause for appellants. 
With him on the briefs was Archibald G. Robertson.

Henry E. Howell, Jr., argued the cause and filed a brief 
for appellees.

Francis X. Beytagh, Jr., argued the cause pro hoc 
vice for the United States, as amicus curiae, urging affirm- 
ance. With him on the brief were Solicitor General 
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Marshall, Assistant Attorney General Doar and Bruce J. 
Terris.

Briefs of amici curiae were filed by Louis J. Lefkowitz, 
Attorney General, pro se, and Daniel M. Cohen, Robert 
W. Imrie and George D. Zuckerman, Assistant Attorneys 
General, for the Attorney General of the State of New 
York, and by Morris H. Schneider and Seymour S. Ross 
for the County of Nassau.

Mr . Justi ce  Douglas  delivered the opinion of the 
Court.

In 1963 the City of Virginia Beach, Virginia, consoli-
dated with adjoining Princess Anne County, which was 
both rural and urban; and a borough form of government 
was adopted. There are seven boroughs, one correspond-
ing to the boundaries of the former city and six corre-
sponding to the boundaries of the six magisterial districts. 
The consolidation plan was effected pursuant to Virginia 
lawT 1 and the charter embodied in the plan was approved 
by the legislature.1 2

Three boroughs—Bayside, Kempsville, and Lynn- 
haven—are primarily urban. Three—Blackwater, Prin-
cess Anne, and Pungo—are primarily rural. The borough 
of Virginia Beach, centering around its famous ocean 
beach and bay, is primarily tourist.

Electors of five boroughs, having exhausted attempts 
to obtain relief in the state courts,3 instituted this suit 
against local and state officials claiming that the con-
solidation plan in its distribution of voting rights violated 
the principle of Reynolds v. Sims, 377 U. S. 533, and 

1 Va. Code 1950, Tit. 15, Art. 4, c. 9 (1956 Repl. Vol.).
2 Va. Acts 1962, c. 147. The consolidation plan was an interim 

one, the idea being that another system would be initiated not sooner 
than 1968 and not later than 1971.

3 Davis v. Dusch, 205 Va. 676, 139 S. E. 2d 25.
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asking for the convening of a three-judge court. The 
three-judge court held that its jurisdiction had not been 
established because the issue was local in character and 
transferred the cause to the District Court.

The District Court held the original allocation invalid 
as denying voter equality and stayed further proceedings 
to allow the city an opportunity to seek a charter amend-
ment at the 1966 session of the State Legislature. The 
charter was amended to provide for the Seven-Four Plan 
now being challenged.4 Under the amended charter, the 
council is composed of 11 members. Four members are 
elected at large without regard to residence. Seven are 
elected by the voters of the entire city, one being required 
to reside in each of the seven boroughs. Pursuant to 
leave of the District Court, appellees filed an amended 
complaint challenging the validity of the Seven-Four 
Plan. The District Court approved this plan. The Court 
of Appeals reversed, 361 F. 2d 495. The case is here on 
appeal (28 U. S. C. § 1254 (2)) and we postponed the 
question of jurisdiction to the merits. 385 U. S. 999.

For the reasons stated in Moody v. Flowers, ante, p. 
97, the case is not one for a three-judge court, the 
charter being local only and not of statewide application.

In Sailors v. Board of Education, ante, p. 105, we 
reserved the question whether the apportionment of 
municipal or county legislative agencies is governed by 
Reynolds v. Sims. But though we assume arguendo that 
it is, we reverse the Court of Appeals. It felt that 
Reynolds v. Sims required “that each legislator, State or 
municipal, represent a reasonably like number in popula-
tion,” 361 F. 2d, at 497, pointing out that Blackwater, 
where 733 people live, will have the same representation 
as Lynnhaven with 23,731 and Bayside with 29,048 and 
Kempsville with 13,900. The Court of Appeals reaffirmed 

4Va. Acts 1966, c. 39.
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what it had decided in Ellis v. Mayor and City Council of 
Baltimore, 352 F. 2d 123, 128, that “the fundamental 
principle of representative government in this country is 
one of equal representation for equal numbers of people, 
without regard to race, sex, economic status, or place of 
residence within a State.” And the court held that the 
provision for four city-wide members “does not remedy 
or in any way affect the disproportion of representation 
of the 7 borough members.” 361 F. 2d, at 497.

The Seven-Four Plan makes no distinction on the basis 
of race, creed, or economic status or location. Each of 
the 11 councilmen is elected by a vote of all the electors 
in the city. The fact that each of the seven councilmen 
must be a resident of the borough from which he is 
elected, is not fatal. In upholding a residence require-
ment for the election of state senators from a multi-
district county we said in Fortson v. Dorsey, 379 U. S. 
433, 438:

“It is not accurate to treat a senator from a multi-
district county as the representative of only that 
district within the county wherein he resides. The 
statute uses districts in multi-district counties merely 
as the basis of residence for candidates, not for vot-
ing or representation. Each district’s senator must 
be a resident of that district, but since his tenure 
depends upon the county-wide electorate he must 
be vigilant to serve the interests of all the people 
in the county, and not merely those of people in his 
home district; thus in fact he is the county’s and 
not merely the district’s senator.”

By analogy the present consolidation plan uses bor-
oughs in the city “merely as the basis of residence for 
candidates, not for voting or representation.” He is 
nonetheless the city’s, not the borough’s, councilman. In 
Fortson there was substantial equality of population in 
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the senatorial districts, while here the population of the 
boroughs varies widely. If a borough’s resident on the 
council represented in fact only the borough, residence 
being only a front, different conclusions might follow. 
But on the assumption that Reynolds v. Sims controls, 
the constitutional test under the Equal Protection Clause 
is whether there is an “invidious” discrimination. 377 
U. S., at 561. As stated by the District Court:

“The principal and adequate reason for providing 
for the election of one councilman from each bor-
ough is to assure that there will be members of the 
City Council with some general knowledge of rural 
problems to the end that this heterogeneous city will 
be able to give due consideration to questions pre-
sented throughout the entire area.

“[T]he history—past and present—of the area and 
population now comprising the City of Virginia 
Beach demonstrates the compelling need, at least 
during an appreciable transition period, for knowl-
edge of rural problems in handling the affairs of one 
of the largest area-wide cities in the United States. 
Bluntly speaking, there is a vast area of the present 
City of Virginia Beach which should never be re-
ferred to as a city. District representation from the 
old County of Princess Anne with elected members of 
the Board of Supervisors selected only by the voters 
of the particular district has now been changed to 
permit city-wide voting. The ‘Seven-Four Plan’ is 
not an evasive scheme to avoid the consequences of 
reapportionment or to perpetuate certain persons in 
office. The plan does not preserve any controlling 
influence of the smaller boroughs, but does indicate a 
desire for intelligent expression of views on subjects 
relating to agriculture which remains a great eco-
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nomic factor in the welfare of the entire population. 
As the plan becomes effective, if it then operates to 
minimize or cancel out the voting strength of racial 
or political elements of the voting population, it will 
be time enough to consider whether the system still 
passes constitutional muster.”

The Seven-Four Plan seems to reflect a detente 
between urban and rural communities that may be 
important in resolving the complex problems of the mod-
ern megalopolis in relation to the city, the suburbia, and 
the rural countryside.5 Finding no invidious discrimi-
nation we conclude that the judgment of the Court of 
Appeals must be and is

Reversed.

Mr . Justice  Harlan  and Mr . Justice  Stewar t  
concur in the result.

5 The populations of the seven boroughs are:
Blackwater .................................... . ................................ 733
Pungo ............................................ . ................................ 2,504
Princess Anne.................................................................. 7,211
Kempsville .................................... . ................................ 13,900
Lynnhaven .................................... . ................................ 23,731
Bayside .......................................... . ................................ 29,048
Virginia Beach................................................................ 8,091

It is obvious that, if the percentage of qualified voters is in accord 
with the population, Lynnhaven and Bayside, if united in their 
efforts, could elect all 11 councilmen even though the election were 
at large.

262-921 0 - 68 - 11
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BOUTILIER v. IMMIGRATION AND 
NATURALIZATION SERVICE.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT.

No. 440. Argued March 14, 1967.—Decided May 22, 1967.

Petitioner, an alien who at the time of his entry into the United 
States was a homosexual, held excludable under §212 (a)(4) of 
the Immigration and Nationality Act of 1952, as one “afflicted 
with [a] psychopathic personality,” a term which Congress clearly 
intended to include homosexuals. Pp. 120-125.

363 F. 2d 488, affirmed.

Blanch Freedman argued the cause for petitioner. 
With her on the briefs was Robert Brown.

Nathan Lewin argued the cause for respondent. On 
the brief were Solicitor General Marshall, Assistant 
Attorney General Vinson and Philip R. Monahan.

Briefs of amici curiae, urging reversal, were filed by 
David Carliner, Nanette Dembitz and Alan H. Levine 
for the American Civil Liberties Union et al., and by 
the Homosexual Law Reform Society of America.

Mr . Just ice  Clark  delivered the opinion of the Court.
The petitioner, an alien, has been ordered deported 

to Canada as one who upon entry into this country was 
a homosexual and therefore “afflicted with psychopathic 
personality” and excludable under § 212 (a) (4) of the 
Immigration and Nationality Act of 1952, 66 Stat. 182, 
8 U. S. C. § 1182 (a)(4).*  Petitioner’s appeal from the

*“Sec . 212. (a) Except as otherwise provided in this Act, the 
following classes of aliens shall be ineligible to receive visas and 
shall be excluded from admission into the United States:

“(4) Aliens afflicted with psychopathic personality, epilepsy, or a 
mental defect . . . .”

Section 241(a)(1) of the Immigration and Nationality Act, 
66 Stat. 204, 8 U. S. C. § 1251 (a)(1), provides that: “Any alien in 
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finding of the Special Inquiry Officer was dismissed by 
the Board of Immigration Appeals, without opinion, and 
his petition for review in the Court of Appeals was dis-
missed, with one judge dissenting. 363 F. 2d 488. It 
held that the term “psychopathic personality,” as used 
by the Congress in §212 (a)(4), was a term of art 
intended to exclude homosexuals from entry into the 
United States. It further found that the term was not 
void for vagueness and was, therefore, not repugnant to 
the Fifth Amendment’s Due Process Clause. We granted 
certiorari, 385 U. S. 927, and now affirm.

I.
Petitioner, a Canadian national, was first admitted to 

this country on June 22, 1955, at the age of 21. His 
last entry was in 1959, at which time he was returning 
from a short trip to Canada. His mother and stepfather 
and three of his brothers and sisters live in the United 
States. In 1963 he applied for citizenship and submitted 
to the Naturalization Examiner an affidavit in which he 
admitted that he was arrested in New York in October 
1959, on a charge of sodomy, which was later reduced to 
simple assault and thereafter dismissed on default of the 
complainant. In 1964, petitioner, at the request of the 
Government, submitted another affidavit which revealed 
the full history of his sexual deviate behavior. It stated 
that his first homosexual experience occurred when he 
was 14 years of age, some seven years before his entry 
into the United States. Petitioner was evidently a pas-
sive participant in this encounter. His next episode was 
at age 16 and occurred in a public park in Halifax, Nova 
Scotia. Petitioner was the active participant in this 
affair. During the next five years immediately preceding 

the United States . . . shall, upon the order of the Attorney General, 
be deported who—(1) at the time of entry was within one or more 
of the classes of aliens excludable by the law existing at the time of 
such entry . . . ”
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his first entry into the United States petitioner had 
homosexual relations on an average of three or four times 
a year. He also stated that prior to his entry he had 
engaged in heterosexual relations on three or four occa-
sions. During the eight and one-half years immediately 
subsequent to his entry, and up to the time of his second 
statement, petitioner continued to have homosexual re-
lations on an average of three or four times a year. 
Since 1959 petitioner had shared an apartment with a 
man with whom he had had homosexual relations.

The 1964 affidavit was submitted to the Public Health 
Service for its opinion as to whether petitioner was ex-
cludable for any reason at the time of his entry. The 
Public Health Service issued a certificate in 1964 stating 
that in the opinion of the subscribing physicians peti-
tioner “was afflicted with a class A condition, namely, 
psychopathic personality, sexual deviate” at the time of 
his admission. Deportation proceedings were then in-
stituted. “No serious question,” the Special Inquiry 
Officer found, “has been raised either by the respondent 
[petitioner here], his counsel or the psychiatrists [em-
ployed by petitioner] who have submitted reports on 
the respondent as to his sexual deviation.” Indeed, the 
officer found that both of petitioner’s psychiatrists “con-
cede that the respondent has been a homosexual for a 
number of years but conclude that by reason of such 
sexual deviation. the respondent is not a psychopathic 
personality.” Finding against petitioner on the facts, the 
issue before the officer was reduced to the purely legal 
question of whether the term “psychopathic personality” 
included homosexuals and if it suffered illegality because 
of vagueness.

II.
The legislative history of the Act indicates beyond a 

shadow of a doubt that the Congress intended the phrase 
“psychopathic personality” to include homosexuals such 
as petitioner.
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Prior to the 1952 Act the immigration law excluded 
“persons of constitutional psychopathic inferiority.” 39 
Stat. 875, as amended, 8 U. S. C. § 136 (a) (1946 ed.). 
Beginning in 1950, a subcommittee of the Senate Com-
mittee on the Judiciary conducted a comprehensive study 
of the immigration laws and in its report found “that the 
purpose of the provision against ‘persons with constitu-
tional psychopathic inferiority’ will be more adequately 
served by changing that term to ‘persons afflicted with 
psychopathic personality,’ and that the classes of men-
tally defectives should be enlarged to include homosexuals 
and other sex perverts.” S. Rep. No. 1515, 81st Cong., 2d 
Sess., p. 345. The resulting legislation was first intro-
duced as S. 3455 and used the new’ phrase “psychopathic 
personality.” The bill, however, contained an additional 
clause providing for the exclusion of aliens “who are 
homosexuals or sex perverts.” As the legislation pro-
gressed (now S. 2550 in the 82d Congress), however, it 
omitted the latter clause “who are homosexuals or sex 
perverts” and used only the phrase “psychopathic per-
sonality.” The omission is explained by the Judiciary 
Committee Report on the bill:

“The provisiofn] of S. 716 [one of the earlier bills 
not enacted] which specifically excluded homosex-
uals and sex perverts as a separate excludable class 
does not appear in the instant bill. The Public 
Health Service has advised that the provision for 
the exclusion of aliens afflicted with psychopathic 
personality or a mental defect which appears in the 
instant bill is sufficiently broad to provide for the 
exclusion of homosexuals and sex perverts. This 
change of nomenclature is not to be construed in 
any way as modifying the intent to exclude all aliens 
who are sexual deviates.” (Emphasis supplied.) 
S. Rep. No. 1137, 82d Cong., 2d Sess., p. 9.
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Likewise, a House bill, H. R. 5678, adopted the position 
of the Public Health Service that the phrase “psycho-
pathic personality” excluded from entry homosexuals and 
sex perverts. The report that accompanied the bill shows 
clearly that the House Judiciary Committee adopted the 
recommendation of the Public Health Service that “psy-
chopathic personality” should be used in the Act as a 
phrase that would exclude from admission homosexuals 
and sex perverts. H. R. Rep. No. 1365, 82d Cong., 2d 
Sess. It quoted at length, and specifically adopted, the 
Public Health Service report which recommended that 
the term “psychopathic personality” be used to “specify 
such types of pathologic behavior as homosexuality or 
sexual perversion.” We, therefore, conclude that the 
Congress used the phrase “psychopathic personality” not 
in the clinical sense, but to effectuate its purpose to ex-
clude from entry all homosexuals and other sex perverts.

Petitioner stresses that only persons afflicted with psy-
chopathic personality are excludable. This, he says, is 
“a condition, physical or psychiatric, which may be mani-
fested in different ways, including sexual behavior.” 
Petitioner’s contention must fall by his own admissions. 
For over six years prior to his entry petitioner admittedly 
followed a continued course of homosexual conduct. The 
Public Health Service doctors found and certified that 
at the time of his entry petitioner “was afflicted with 
a class A condition, namely, psychopathic personality, 
sexual deviate . . . .” It was stipulated that if these 
doctors were to appear in the case they would testify 
to this effect and that “no useful purpose would be served 
by submitting this additional psychiatric material [fur-
nished by petitioner’s doctors] to the United States Pub-
lic Health Service . . . .” The Government clearly 
established that petitioner was a homosexual at entry. 
Having substantial support in the record, we do not now 
disturb that finding, especially since petitioner admitted
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being a homosexual at the time of his entry. The exist-
ence of this condition over a continuous and uninter-
rupted period prior to and at the time of petitioner’s 
entry clearly supports the ultimate finding upon which 
the order of deportation was based.

III.
Petitioner says, even so, the section as construed is 

constitutionally defective because it did not adequately 
warn him that his sexual affliction at the time of entry 
could lead to his deportation. It is true that this Court 
has held the “void for vagueness” doctrine applicable to 
civil as well as criminal actions. See Small Co. v. Am. 
Sugar Ref. Co., 267 U. S. 233, 239 (1925). However, this 
is where “the exaction of obedience to a rule or stand-
ard . . . was so vague and indefinite as really to be no rule 
or standard at all. . . .” In short, the exaction must strip 
a participant of his rights to come within the principle of 
the cases. But the “exaction” of § 212 (a)(4) never ap-
plied to petitioner’s conduct after entry. The section im-
poses neither regulation of nor sanction for conduct. In 
this situation, therefore, no necessity exists for guidance 
so that one may avoid the applicability of the law. The 
petitioner is not being deported for conduct engaged in 
after his entry into the United States, but rather for 
characteristics he possessed at the time of his entry. 
Here, when petitioner first presented himself at our 
border for entrance, he was already afflicted with homo-
sexuality. The pattern was cut, and under it he was 
not admissible.

The constitutional requirement of fair warning has no 
applicability to standards such as are laid down in 
§ 212 (a)(4) for admission of aliens to the United States. 
It has long been held that the Congress has plenary 
power to make rules for the admission of aliens and to ex-
clude those who possess those characteristics which Con-
gress has forbidden. See The Chinese Exclusion Case, 



124 OCTOBER TERM, 1966.

Opinion of the Court. 387 U. S.

130 U. S. 581 (1889). Here Congress commanded that 
homosexuals not be allowed to enter. The petitioner was 
found to have that characteristic and was ordered 
deported. The basis of the deportation order was his 
affliction for a long period of time prior to entry, i. e., 
six and one-half years before his entry. It may be, as 
some claim, that “psychopathic personality” is a medi-
cally ambiguous term, including several separate and 
distinct afflictions. Noyes, Modern Clinical Psychiatry 
410 (3d ed. 1948). But the test here is what the Con-
gress intended, not what differing psychiatrists may 
think. It was not laying down a clinical test, but an 
exclusionary standard which it declared to be inclusive 
of those having homosexual and perverted characteristics. 
It can hardly be disputed that the legislative history of 
§212(a)(4) clearly shows that Congress so intended.

But petitioner says that he had no warning and that 
no interpretation of the section had come down at the 
time of his 1955 entry. Therefore, he argues, he was 
unaware of the fact that homosexual conduct engaged 
in after entry could lead to his deportation. We do not 
believe that petitioner’s post-entry conduct is the basis 
for his deportation order. At the time of his first entry 
he had continuously been afflicted with homosexuality 
for over six years. To us the statute is clear. It fixes 
“the time of entry” as the crucial date and the record 
shows that the findings of the Public Health Service 
doctors and the Special Inquiry Officer all were based 
on that date. We find no indication that the post-entry 
evidence was of any consequence in the ultimate decision 
of the doctors, the hearing officer or the court. Indeed, 
the proof was uncontradicted as to petitioner’s character-
istic at the time of entry and this brought him within 
the excludable class. A standard applicable solely to 
time of entry could hardly be vague as to post-entry 
conduct.
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The petitioner raises other points, including the claim 
that an “arriving alien” under the Act is entitled to medi-
cal examination. Since he is not an “arriving alien” 
subject to exclusion, but a deportable alien within an ex-
cludable class—who through error was permitted entry— 
it is doubtful if the requirement would apply. But we 
need not go into the question since petitioner was twice 
offered examination and refused to submit himself. He 
can hardly be heard to complain now. The remaining 
contentions are likewise without merit.

Affirmed.

Mr . Justi ce  Brennan  dissents for the reasons stated 
by Judge Moore of the Court of Appeals, 363 F. 2d 
488, 496-499.

Mr . Justi ce  Dougla s , with whom Mr . Justi ce  Fortas  
concurs, dissenting.

The term “psychopathic personality” is a treacherous 
one like “communist” or in an earlier day “Bolshevik.” 
A label of this kind when freely used may mean only 
an unpopular person. It is much too vague by consti-
tutional standards for the imposition of penalties or 
punishment.

Cleckley defines “psychopathic personality” as one 
who has the following characteristics:

(1) Superficial charm and good “intelligence.” 
(2) Absence of delusions and other signs of irrational 
“thinking.” (3) Absence of “nervousness” or psycho-
neurotic manifestations. (4) Unreliability. (5) Un-
truthfulness and insincerity. (6) Lack of remorse 
or shame. (7) Inadequately motivated antisocial 
behavior. (8) Poor judgment and failure to learn 
by experience. (9) Pathologic egocentricity and 
incapacity for love. (10) General poverty in major 
affective reactions. (11) Specific loss of insight.
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(12) Unresponsiveness in general interpersonal rela-
tions. (13) Fantastic and uninviting behavior with 
drink and sometimes without. (14) Suicide rarely 
carried out. (15) Sex life impersonal, trivial and 
poorly integrated. (16) Failure to follow any life 
plan. Cleckley, The Mask of Sanity 238-255 (1941).

The word “psychopath” according to some means “a 
sick mind.” Guttmacher & Weihofen, Psychiatry and 
the Law 86 (1952):

“In the light of present knowledge, most of the 
individuals called psychopathic personalities should 
probably be considered as suffering from neurotic 
character disorders. They are, for the most part, 
unhappy persons, harassed by tension and anxiety, 
who are struggling against unconscious conflicts 
which were created during the very early years of 
childhood. The nature and even the existence of 
these conflicts which drive them restlessly on are 
unknown to them. When the anxiety rises to a 
certain pitch, they seek relief through some anti-
social act. The frequency with which this pattern 
recurs in the individual is dependent in part upon 
the intensity of the unconscious conflict, upon the 
tolerance for anxiety, and upon chance environ-
mental situations which may heighten or decrease 
it. One of the chief diagnostic criteria of this type 
of neurotically determined delinquency is the repeti-
tiveness of the pattern. The usual explanation, as 
for example, that the recidivistic check-writer has 
just ‘got in the habit of writing bad checks’ is 
meaningless.” Id., at 88-89.

Many experts think that it is a meaningless designa-
tion. “Not yet is there any common agreement ... as 
to classification or . . . etiology.” Noyes, Modern Clin-
ical Psychiatry 410 (3d ed. 1948). “The only conclu-
sion that seems warrantable is that, at some time or



BOUTILIER v. IMMIGRATION SERVICE. 127

118 Dou gl as , J., dissenting.

other and by some reputable authority, the term psycho-
pathic personality has been used to designate every 
conceivable type of abnormal character.” Curran & 
Mallinson, Psychopathic Personality, 90 J. Mental Sci. 
266, 278. See also Guttmacher, Diagnosis and Etiology 
of Psychopathic Personalities as Perceived in Our Time, 
in Current Problems in Psychiatric Diagnosis 139, 154 
(Hoch & Zubin ed. 1953) ; Tappan, Sexual Offences and 
the Treatment of Sexual Offenders in the United States, 
in Sexual Offences 500, 507 (Radzinowicz ed. 1957). It 
is much too treacherously vague a term to allow the high 
penalty of deportation to turn on it.

When it comes to sex, the problem is complex. Those 
“who fail to reach sexual maturity (hetero-sexuality), 
and who remain at a narcissistic or homosexual stage” are 
the products “of heredity, of glandular dysfunction, [or] 
of environmental circumstances.” Henderson, Psycho-
pathic Constitution and Criminal Behaviour, in Mental 
Abnormality and Crime 105, 114 (Radzinowicz & Turner 
ed. 1949).

The homosexual is one, who by some freak, is the 
product of an arrested development:

“All people have originally bisexual tendencies which 
are more or less developed and which in the course 
of time normally deviate either in the direction of 
male or female. This may indicate that a trace of 
homosexuality, no matter how weak it may be, exists 
in every human being. It is present in the ado-
lescent stage, where there is a considerable amount 
of undifferentiated sexuality.” Abrahamsen, Crime 
and the Human Mind 117 (1944).

Many homosexuals become involved in violations of 
laws; many do not. Kinsey reported:

“It is not possible to insist that any departure 
from the sexual mores, or any participation in so-
cially taboo activities, always, or even usually, in-
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volves a neurosis or psychosis, for the case histories 
abundantly demonstrate that most individuals who 
engage in taboo activities make satisfactory social 
adjustments. There are, in actuality, few adult 
males who are particularly disturbed over their 
sexual histories. Psychiatrists, clinical psychologists, 
and others who deal with cases of maladjustment, 
sometimes come to feel that most people find diffi-
culty in adjusting their sexual lives; but a clinic is 
no place to secure incidence figures. The incidence 
of tuberculosis in a tuberculosis sanitarium is no 
measure of the incidence of tuberculosis in the popu-
lation as a whole; and the incidence of disturbance 
over sexual activities, among the persons who come 
to a clinic, is no measure of the frequency of similar 
disturbances outside of clinics. The impression that 
such ‘sexual irregularities’ as ‘excessive’ masturba-
tion, pre-marital intercourse, responsibility for a pre-
marital pregnancy, extra-marital intercourse, mouth-
genital contacts, homosexual activity, or animal 
intercourse, always produce psychoses and abnormal 
personalities is based upon the fact that the per-
sons who do go to professional sources for advice 
are upset by these things.

“It is unwarranted to believe that particular types 
of sexual behavior are always expressions of psy-
choses or neuroses. In actuality, they are more 
often expressions of what is biologically basic in 
mammalian and anthropoid behavior, and of a de-
liberate disregard for social convention. Many of 
the socially and intellectually most significant per-
sons in our histories, successful scientists, educators, 
physicians, clergymen, business men, and persons of 
high position in governmental affairs, have socially 
taboo items in their sexual histories, and among 
them they have accepted nearly the whole range
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of so-called sexual abnormalities. Among the so-
cially most successful and personally best adjusted 
persons who have contributed to the present study, 
there are some whose rates of outlet are as high as 
those in any case labelled nymphomania or satyriasis 
in the literature, or recognized as such in the clinic.” 
Kinsey, Sexual Behavior in the Human Male 201- 
202 (1948).

It is common knowledge that in this century homo-
sexuals have risen high in our own public service—both 
in Congress and in the Executive Branch—and have 
served with distinction. It is therefore not credible that 
Congress wanted to deport everyone and anyone who 
was a sexual deviate, no matter how blameless his social 
conduct had been nor how creative his work nor how 
valuable his contribution to society. I agree with Judge 
Moore, dissenting below, that the legislative history 
should not be read as imputing to Congress a purpose 
to classify under the heading “psychopathic personality” 
every person who had ever had a homosexual experience:

“Professor Kinsey estimated that ‘at least 37 per 
cent’ of the American male population has at least 
one homosexual experience, defined in terms of phys-
ical contact to the point of orgasm, between the be-
ginning of adolescence and old age.1 Kinsey, Pom- 

1 “Homosexual activity in the human male is much more frequent 
than is ordinarily realized .... In the youngest unmarried group, 
more than a quarter (27.3%) of the males have some homosexual 
activity to the point of orgasm .... The incidence among these 
single males rises in successive age groups until it reaches a maximum 
of 38.7 per cent between 36 and 40 years of age.

“High frequencies do not occur as often in the homosexual as they 
do in some other kinds of sexual activity .... Populations are more 
homogeneous in regard to this outlet. This may reflect the diffi-
culties involved in having frequent and regular relations in a socially 
taboo activity. Nevertheless, there are a few of the younger ado-
lescent males who have homosexual frequencies of 7 or more per
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eroy & Martin, Sexual Behavior in the Human Male 
623 (1948). Earlier estimates had ranged from one 
per cent to 100 per cent. Id. at 616-622. The 
sponsors of Britain’s current reform bill on homo-
sexuality have indicated that one male in 25 is a 
homosexual in Britain.* 2 To label a group so large 
‘excludable aliens’ would be tantamount to saying 
that Sappho, Leonardo da Vinci, Michelangelo, 
Andre Gide, and perhaps even Shakespeare, were 
they to come to life again, would be deemed unfit 
to visit our shores.3 Indeed, so broad a definition 
might well comprise more than a few members of 
legislative bodies.” 363 F. 2d 488, 497-498.

The Public Health Service, from whom Congress bor-
rowed the term “psychopathic personality” (H. R. Rep. 
No. 1365, 82d Cong., 2d Sess., 46-47) admits that the 
term is “vague and indefinite.” Id., at 46.

week, and between 26 and 30 the maximum frequencies run to 15 
per week. By 50 years of age the most active individual is averag-
ing only 5.0 per week.

“For single, active populations, the mean frequencies of homo-
sexual contacts . . . rise more or less steadily from near once per 
week ... for the younger adolescent boys to nearly twice as often . . . 
for males between the ages of 31 and 35. They stand above once 
a week through age 50.” Kinsey, Sexual Behavior in the Human 
Male 259-261 (1948).

2 Report, Committee on Homosexual Offenses and Prostitution 
(1957).

3 Sigmund Freud wrote in 1935:
“Homosexuality is assuredly no advantage, but it is nothing to be 

ashamed of, no vice, no degradation, it cannot be classified as an 
illness; we consider it to be a variation of the sexual function pro-
duced by a certain arrest of sexual development. Many highly 
respectable individuals of ancient and modern times have been homo-
sexuals, several of the greatest men among them (Plato, Michel-
angelo, Leonardo da Vinci, etc.). It is a great injustice to persecute 
homosexuality as a crime, and cruelty too. If you do not believe 
me, read the books of Havelock Ellis.” Ruitenbeek, The Problem 
of Homosexuality in Modern Society 1 (1963).
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If we are to hold, as the Court apparently does, that 
any acts of homosexuality suffice to deport the alien, 
whether or not they are part of a fabric of antisocial 
behavior, then we face a serious question of due process. 
By that construction a person is judged by a standard 
that is almost incapable of definition. I have already 
quoted from clinical experts to show what a wide range 
the term “psychopathic personality” has. Another 
expert4 classifies such a person under three headings:

Acting: (1) inability to withstand tedium, (2) lack 
of a sense of responsibility, (3) a tendency to “blow up” 
under pressure, (4) maladjustment to law and order, and 
(5) recidivism.

Feeling: they tend to (1) be emotionally deficient, 
narcissistic, callous, inconsiderate, and unremorseful, gen-
erally projecting blame on others, (2) have hair-trigger 
emotions, exaggerated display of emotion, and be irritable 
and impulsive, (3) be amoral (socially and sexually) and 
(4) worry, but do nothing about it.

Thinking: they display (1) defective judgment, living 
for the present rather than for the future, and (2) inabil-
ity to profit from experience, i. e., they are able to realize 
the consequences intelligently, but not to evaluate them.

We held in Jordan v. De George, 341 U. S. 223, that the 
crime of a conspiracy to defraud the United States of 
taxes involved “moral turpitude” and made the person 
subject to deportation. That, however, was a term that 
has “deep roots in the law.” Id., at 227. But the grab-
bag—“psychopathic personality”—has no “deep roots” 
whatsoever.5 Caprice of judgment is almost certain under 
this broad definition. Anyone can be caught who is 
unpopular, who is off-beat, who is nonconformist.

4 Caldwell, Constitutional Psychopathic State (Psychopathic Per-
sonality) Studies of Soldiers in the U. S. Army, 3 J. Crim. Psycho-
pathology 171-172 (1941).

5 See Lindman & McIntyre, The Mentally Disabled and the Law 
299 (1961).
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Deportation is the equivalent to banishment or exile. 
Fong Haw Tan v. Phelan, 333 U. S. 6, 10. Though 
technically not criminal, it practically may be. The 
penalty is so severe that we have extended to the resident 
alien the protection of due process. Wong Yang Sung v. 
McGrath, 339 U. S. 33. Even apart from deportation 
cases, we look with suspicion at those delegations of 
power so broad as to allow the administrative staff the 
power to formulate the fundamental policy. See Watkins 
v. United States, 354 U. S. 178, 203-205; Kent v. Dulles, 
357 U. S. 116. In the Watkins case we were protecting 
important First Amendment rights. In the Kent case 
we were protecting the right to travel, an important 
ingredient of a person’s “liberty” within the meaning of 
the Fifth Amendment. We deal here also with an aspect 
of “liberty” and the requirements of due process. They 
demand that the standard be sufficiently clear as to fore-
warn those who may otherwise be entrapped and to pro-
vide full opportunity to conform. “Psychopathic per-
sonality” is so broad and vague as to be hardly more 
than an epithet. The Court seeks to avoid this question 
by saying that the standard being applied relates only 
to what petitioner had done prior to his entry, not to 
his postentry conduct. But at least half of the question-
ing of this petitioner related to his postentry conduct.

Moreover, the issue of deportability under § 212 (a) of 
the Immigration and Nationality Act of 1952 turns on 
whether petitioner is “afflicted with psychopathic person-
ality.” On this 1 think he is entitled to a hearing to 
satisfy both the statute and the requirement of due 
process.

One psychiatrist reported:
“On psychiatric examination of Mr. Boutilier, 

there was no indication of delusional trend or hallu-
cinatory phenomena. He is not psychotic. From 
his own account, he has a psychosexual problem
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but is beginning treatment for this disorder. Diag-
nostically, I would consider him as having a Char-
acter Neurosis, believe that the prognosis in therapy 
is reasonably good and do not think he represents 
any risk of decompensation into a dependent psy-
chotic reaction nor any potential for frank criminal 
activity.”

Another submitted a long report ending as follows:
“The patient’s present difficulties obviously weigh 

very heavily upon him. He feels as if he has made 
his life in this country and is deeply disturbed at the 
prospect of being cut off from the life he has created 
for himself. He talks frankly about himself. What 
emerged out of the interview was not a picture of a 
psychopath but that of a dependent, immature 
young man with a conscience, an awareness of the 
feelings of others and a sense of personal honesty. 
His sexual structure still appears fluid and immature 
so that he moves from homosexual to heterosexual 
interests as well as abstinence with almost equal 
facility. His homosexual orientation seems second-
ary to a very constricted, dependent personality 
pattern rather than occurring in the context of a 
psychopathic personality. My own feeling is that 
his own need to fit in and be accepted is so great 
that it far surpasses his need for sex in any form.

“I do not believe that Mr. Boutilier is a psycho-
path.”

In light of these statements, I cannot say that it has 
been determined that petitioner was “afflicted” in the 
statutory sense either at the time of entry or at present. 
“Afflicted” means possessed or dominated by. Occa-
sional acts would not seem sufficient. “Afflicted” means 
a way of life, an accustomed pattern of conduct. What-
ever disagreement there is as to the meaning of “psycho- 

262-921 0 - 68 - 12
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pathic personality,” it has generally been understood to 
refer to a consistent, lifelong pattern of behavior conflict-
ing with social norms without accompanying guilt. 
Cleckley, supra, at 29.6 Nothing of that character was

6 There is good indication that Congress intended the term 
“afflicted with psychopathic personality” to refer only to those 
individuals demonstrating “developmental defects or pathological 
trends in the personality structure manifest[ed] by lifelong patterns 
of action or behavior . . . .” U. S. Public Health Service, Report 
on Medical Aspects of H. R. 2379, U. S. Code Cong. & Admin. 
News 1700 (1952). The provision for exclusion of persons afflicted 
with psychopathic personality replaced the section of the 1917 Act, 
39 Stat. 875, providing for the exclusion of “persons of constitutional 
psychopathic inferiority.” The purpose of that clause was “to keep 
out ‘tainted blood,’ that is, ‘persons who have medical traits which 
would harm the people of the United States if those traits were 
introduced in this country, or if those possessing those traits were 
added to those in this country who unfortunately are so afflicted.’ ” 
The Immigration and Naturalization Systems of the United States, 
S. Rep. No. 1515, 81st Cong., 2d Sess., 343 (1950). The Senate 
subcommittee which had been charged with making an investigation 
of the immigration laws concluded that “the exclusion of persons with 
‘constitutional psychopathic inferiority’ was aimed at keeping out 
of the country aliens with a propensity to mental aberration, those 
with an inherent likelihood of becoming mental cases, as indicated 
by their case history.” Ibid. It concluded that “the purpose of 
the provision against ‘persons with constitutional psychopathic infe-
riority’ will be more adequately served by changing that term to 
‘persons afflicted with psychopathic personality,’ and that the classes 
of mentally defectives should be enlarged to include homosexuals and 
other sex perverts.” Id., at 345. Senate Report 1515 accompanied 
Senate bill 3455, which included among excludable aliens “[a]liens 
afflicted with psychopathic personality,” and “[a]liens who are homo-
sexuals or sex perverts.” The bill was redrafted and became S. 716, 
with its counterpart in the House being H. R. 2379; the material 
provisions remained the same as in S. 3455. In response to the 
House’s request for its opinion on the new provisions, the Public 
Health Service noted that :
“The conditions classified within the group of psychopathic person-
alities are, in effect, disorders of the personality. They are charac-
terized by developmental defects or pathological trends in the 
personality structure manifest by lifelong patterns of action or
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shown to exist at the time of entry. The fact that he 
presently has a problem, as one psychiatrist said, does 
not mean that he is or was necessarily “afflicted” with 
homosexuality. His conduct is, of course, evidence ma-
terial to the issue. But the informed judgment of experts 
is needed to make the required finding. We cruelly muti-
late the Act when we hold otherwise. For we make the 
word of the bureaucrat supreme, when it was the exper-
tise of the doctors and psychiatrists on which Congress 
wanted the administrative action to be dependent.

behavior, rather than by mental or emotional symptoms. Individuals 
with such a disorder may manifest a disturbance of intrinsic per-
sonality patterns, exaggerated personality trends, or are persons ill 
primarily in terms of society and the prevailing culture. The latter 
or sociopathic reactions are frequently symptomatic of a severe 
underlying neurosis or psychosis and frequently include those groups 
of individuals suffering from addiction or sexual deviation.” U. S. 
Code Cong. & Admin. News 1700 (1952).
The letter setting forth the views of the Public Health Service went 
on to say, with respect to the exclusion of “homosexuals or sex 
perverts”:
“Ordinarily, persons suffering from disturbances in sexuality are 
included within the classification of 'psychopathic personality with 
pathologic sexuality.’ This classification will specify such types of 
pathologic behavior as homosexuality or sexual perversion which 
includes sexual sadism, fetishism, transvestism, pedophilia, etc.” Id., 
at 1701. The bill which was finally enacted, H. R. 5678, provided for 
exclusion of “[a]liens afflicted with psychopathic personality,” but 
did not provide for exclusion of aliens who are homosexuals or sex 
perverts, as had its predecessors. The House Report, H. R. Rep. No. 
1365, which accompanied the bill incorporated the full report of the 
Public Health Service (H. R. Rep. No. 1365, 82d Cong., 2d Sess., 
at 46-48) and indicated that the “recommendations contained in 
the . . . report have been followed.” Id., at 48.

This legislative history indicates that the term “afflicted with 
psychopathic personality” was used in a medical sense and was 
meant to refer to lifelong patterns of action that are pathologic and 
symptomatic of grave underlying neurosis or psychosis. Homo-
sexuality and sex perversion, as a subclass, are limited to the same 
afflictions.
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ABBOTT LABORATORIES et  al . v . GARDNER, 
SECRETARY OF HEALTH, EDUCATION, 

AND WELFARE, et  al .
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THE THIRD CIRCUIT.
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The Commissioner of Food and Drugs, exercising authority dele-
gated to him by the Secretary of Health, Education, and Welfare, 
issued regulations requiring that labels and advertisements for 
prescription drugs which bear proprietary names for the drugs 
or the ingredients carry the corresponding “established name” 
(designated by the Secretary) every time the proprietary or trade 
name is used. These regulations were designed to implement the 
1962 amendment to §502 (e)(1)(B) of the Federal Food, Drug, 
and Cosmetic Act. Petitioners, drug manufacturers and a manu-
facturers’ association, challenged the regulations on the ground 
that the Commissioner exceeded his authority under the statute. 
The District Court granted the declaratory and injunctive relief 
sought, finding that the scope of the statute was not as broad 
as that of the regulations. The Court of Appeals reversed with-
out reaching the merits, holding that pre-enforcement review of 
the regulations was unauthorized and beyond the jurisdiction of 
the District Court, and that no “actual case or controversy” 
existed. Held:

1. Pre-enforcement review of these regulations is not prohibited 
by the Federal Food, Drug, and Cosmetic Act. Pp. 139-148.

(a) The courts should restrict access to judicial review only 
upon a showing of “clear and convincing evidence” of a con-
trary legislative intent. Rusk v. Cort, 369 U. S. 367, 379-380. 
Pp. 139-141.

(b) The statutory scheme in the food and drug area does 
not exclude pre-enforcement judicial review. Pp. 141-144.

(c) The special-review provisions of § 701 (f) of the Act, 
applying to regulations embodying technical factual determina-
tions, were simply intended to assure adequate judicial review 
of such agency decisions and manifest no congressional purpose 
to eliminate review of other kinds of agency action. P. 144.
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(d) The saving clause of §701 (f)(6) which states that the 
“remedies provided for in this subsection shall be in addition to 
and not in substitution for any other remedies provided by law,” 
does not foreclose pre-enforcement judicial review and should 
be read in harmony with the policy favoring judicial review 
expressed in the Administrative Procedure Act and court decisions. 
Pp. 144-146.

(e) Ewing v. Mytinger & Casselberry, Inc., 339 U. S. 594, 
which did not concern the promulgation of a self-operative 
industry-wide regulation, distinguished. Pp. 146-148.

2. This case presents a controversy “ripe” for judicial reso-
lution. Pp. 148-156.

(a) The issue of statutory construction is purely legal, and 
the regulations are “final agency action” within § 10 of the Ad-
ministrative Procedure Act. Columbia Broadcasting System v. 
United States, 316 U. S. 407, and similar cases followed. Pp. 
149-152.

(b) The impact of the regulations upon petitioners is suffi-
ciently direct and immediate as to render the issue appropriate 
for judicial review’ at this stage. Pp. 152-154.

(c) Here the pre-enforcement challenge by nearly all pre-
scription drug manufacturers is not calculated to "delay or impede 
effective enforcement of the Federal Food, Drug, and Cosmetic 
Act. Pp. 154-155.

352 F. 2d 286, reversed and remanded.

Gerhard A. Gesell argued the cause and filed briefs 
for petitioners.

Nathan Lewin argued the cause for respondents. With 
him on the brief were Solicitor General Marshall, As- 
sistant Attorney General Vinson, Beatrice Rosenberg, 
Jerome M. Feit and William W. Goodrich.

Mr . Justice  Harlan  delivered the opinion of the Court.
In 1962 Congress amended the Federal Food, Drug, 

and Cosmetic Act (52 Stat. 1040, as amended by the Drug 
Amendments of 1962, 76 Stat. 780, 21 U. S. C. § 301 et 
seq.), to require manufacturers of prescription drugs to 
print the “established name” of the drug “prominently 
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and in type at least half as large as that used thereon for 
any proprietary name or designation for such drug,” on 
labels and other printed material, § 502 (e) (1) (B), 21 
U. S. C. § 352 (e)(1)(B). The “established name” is one 
designated by the Secretary of Health, Education, and 
Welfare pursuant to § 502(e)(2) of the Act, 21 U. S. C. 
§ 352 (e)(2); the “proprietary name” is usually a trade 
name under which a particular drug is marketed. The 
underlying purpose of the 1962 amendment was to bring 
to the attention of doctors and patients the fact that many 
of the drugs sold under familiar trade names are actually 
identical to drugs sold under their “established” or less 
familiar trade names at significantly lower prices. The 
Commissioner of Food and Drugs, exercising authority 
delegated to him by the Secretary, 22 Fed. Reg. 1051, 
25 Fed. Reg. 8625, published proposed regulations de-
signed to implement the statute, 28 Fed. Reg. 1448. 
After inviting and considering comments submitted by 
interested parties the Commissioner promulgated the fol-
lowing regulation for the “efficient enforcement” of the 
Act, § 701 (a), 21 U. S. C. § 371 (a):

“If the label or labeling of a prescription drug 
bears a proprietary name or designation for the drug 
or any ingredient thereof, the established name, if 
such there be, corresponding to such proprietary 
name or designation, shall accompany each appear-
ance of such proprietary name or designation.” 21 
CFR §1.104 (g)(1).

A similar rule was made applicable to advertisements 
for prescription drugs, 21 CFR § 1.105 (b)(1).

The present action was brought by a group of 37 indi-
vidual drug manufacturers and by the Pharmaceutical 
Manufacturers Association, of which all the petitioner 
companies are members, and which includes manufac-
turers of more than 90% of the Nation’s supply of pre-
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scription drugs. They challenged the regulations on the 
ground that the Commissioner exceeded his authority 
under the statute by promulgating an order requiring 
labels, advertisements, and other printed matter relating 
to prescription drugs to designate the established name 
of the particular drug involved every time its trade name 
is used anywhere in such material.

The District Court, on cross motions for summary 
judgment, granted the declaratory and injunctive relief 
sought, finding that the statute did not sweep so broadly 
as to permit the Commissioner’s “every time” interpre-
tation. 228 F. Supp. 855. The Court of Appeals for 
the Third Circuit reversed without reaching the merits 
of the case. 352 F. 2d 286. It held first that under the 
statutory scheme provided by the Federal Food, Drug, 
and Cosmetic Act pre-enforcement1 review of these regu-
lations was unauthorized and therefore beyond the juris-
diction of the District Court. Second, the Court of 
Appeals held that no “actual case or controversy” existed 
and, for that reason, that no relief under the Administra-
tive Procedure Act, 5 U. S. C. §§ 701-704 (1964 ed., 
Supp. II), or under the Declaratory Judgment Act, 28 
U. S. C. § 2201, was in any event available. Because 
of the general importance of the question, and the 
apparent conflict with the decision of the Court of 
Appeals for the Second Circuit in Toilet Goods Assn. v. 
Gardner, 360 F. 2d 677, which we also review today, 
post, p. 158, we granted certiorari. 383 U. S. 924.

I.
The first question we consider is whether Congress by 

the Federal Food, Drug, and Cosmetic Act intended to 
forbid pre-enforcement review of this sort of regulation

1 That is, a suit brought by one before any attempted enforcement 
of the statute or regulation against him.
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promulgated by the Commissioner. The question is 
phrased in terms of “prohibition” rather than “authori-
zation” because a survey of our cases shows that judicial 
review of a final agency action by an aggrieved person 
will not be cut off unless there is persuasive reason to 
believe that such was the purpose of Congress. Board 
of Governors v. Agnew, 329 U. S. 441; Heikkila v. 
Barber, 345 U. S. 229; Brownell v. Tom We Shung, 352 
U. S. 180; Harmon v. Brucker, 355 U. S. 579; Leedom 
v. Kyne, 358 U. S. 184; Rusk v. Cort, 369 U. S. 367. 
Early cases in which this type of judicial review was 
entertained, e. g., Shields v. Utah Idaho Central R. Co., 
305 U. S. 177; Stark v. Wickard, 321 U. S. 288, have 
been reinforced by the enactment of the Administrative 
Procedure Act, which embodies the basic presumption 
of judicial review to one “suffering legal wrong because 
of agency action, or adversely affected or aggrieved by 
agency action within the meaning of a relevant statute,” 
5 U. S. C. § 702, so long as no statute precludes such 
relief or the action is not one committed by law to 
agency discretion, 5 U. S. C. § 701 (a). The Administra-
tive Procedure Act provides specifically not only for 
review of “[a]gency action made reviewable by statute” 
but also for review of “final agency action for which 
there is no other adequate remedy in a court,” 5 U. S. C. 
§ 704. The legislative material elucidating that seminal 
act manifests a congressional intention that it cover a 
broad spectrum of administrative actions,2 and this 
Court has echoed that theme by noting that the Ad-

2 See H. R. Rep. No. 1980, 79th Cong., 2d Sess., 41 (1946): “To 
preclude judicial review under this bill a statute, if not specific in 
withholding such review, must upon its face give clear and con-
vincing evidence of an intent to withhold it. The mere failure to 
provide specially by statute for judicial review is certainly no evi-
dence of intent to withhold review.” See also S. Rep. No. 752, 
79th Cong., 1st Sess., 26 (1945).
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ministrative Procedure Act’s “generous review provi-
sions” must be given a “hospitable” interpretation. 
Shaughnessy n . Pedreiro, 349 U. S. 48, 51; see United 
States v. Interstate Commerce Comm’n, 337 U. S. 426, 
433-435; Brownell v. Tom We Shung, supra; Heikkila 
v. Barber, supra. Again in Rusk n . Cort, supra, at 
379-380, the Court held that only upon a showing of 
“clear and convincing evidence” of a contrary legislative 
intent should the courts restrict access to judicial review. 
See also Jaffe, Judicial Control of Administrative Action 
336-359 (1965).

Given this standard, we are wholly unpersuaded that 
the statutory scheme in the food and drug area excludes 
this type of action. The Government relies on no explicit 
statutory authority for its argument that pre-enforcement 
review is unavailable, but insists instead that because the 
statute includes a specific procedure for such review of 
certain enumerated kinds of regulations,3 not encompass-
ing those of the kind involved here, other types were nec-
essarily meant to be excluded from any pre-enforcement 
review. The issue, however, is not so readily resolved; 
we must go further and inquire whether in the con-
text of the entire legislative scheme the existence of that 
circumscribed remedy evinces a congressional purpose to 
bar agency action not within its purview from judicial 
review. As a leading authority in this field has noted, 
“The mere fact that some acts are made reviewable should 
not suffice to support an implication of exclusion as to 
others. The right to review is too important to be 
excluded on such slender and indeterminate evidence of 
legislative intent.” Jaffe, supra, at 357.

3 Embodied in §§701 (e), (f), 21 U. S. C. §§371 (e), (f), and 
discussed hereafter. Section 701 (e) provides a procedure for the 
issuance of regulations under certain specifically enumerated statutory 
sections. Section 701 (f) establishes a procedure for direct review 
by a court of appeals of a regulation promulgated under § 701 (e).
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In this case the Government has not demonstrated 
such a purpose; indeed, a study of the legislative history 
shows rather conclusively that the specific review provi-
sions were designed to give an additional remedy and not 
to cut down more traditional channels of review. At the 
time the Food, Drug, and Cosmetic Act was under consid-
eration, in the late 1930’s, the Administrative Procedure 
Act had not yet been enacted,4 the Declaratory Judg-
ment Act was in its infancy,5 and the scope of judicial 
review of administrative decisions under the equity power 
was unclear.6 It was these factors that led to the form the 
statute ultimately took. There is no evidence at all that 
members of Congress meant to preclude traditional ave-
nues of judicial relief. Indeed, throughout the considera-
tion of the various bills submitted to deal with this issue, 
it was recognized that “There is always an appropriate 
remedy in equity in cases where an administrative officer 
has exceeded his authority and there is no adequate rem-
edy of law, . . . [and that] protection is given by the 
so-called Declaratory Judgments Act . . . .” H. R. Rep. 
No. 2755, 74th Cong., 2d Sess., 8. It was specifically 
brought to the attention of Congress that such methods 
had in fact been used in the food and drug area,7 and 
the Department of Justice, in opposing the enactment 
of the special-review procedures of § 701, submitted a 
memorandum which was read on the floor of the House

4 The Administrative Procedure Act was enacted in 1946, 60 
Stat. 237.

5 The Declaratory Judgment Act was enacted in 1934, 48 Stat. 955.
6 See, e. g., the discussion of judicial review under the equity 

power in the House of Representatives during the debate on these 
provisions. 83 Cong. Rec. 7891-7896 (1938).

7 See, e. g., 83 Cong. Rec. 7783 (remarks of Representative Leavy) 
(1938); Statement of Professor David F. Cavers before a Subcom-
mittee of the Senate Committee on Commerce on S. 1944, 73d Cong., 
2d Sess. (1933), reprinted in Dunn, Federal Food, Drug, and Cos-
metic Act, A Statement of Its Legislative Record 1110 (1938).
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stating: “As a matter of fact, the entire subsection is 
really unnecessary, because even without any express pro-
vision in the bill for court review, any citizen aggrieved 
by any order of the Secretary, who contends that the 
order is invalid, may test the legality of the order by 
bringing an injunction suit against the Secretary, or 
the head of the Bureau, under the general equity powers 
of the court.” 83 Cong. Rec. 7892 (1938).

The main issue in contention was whether these meth-
ods of review were satisfactory. Compare the majority 
and minority reports on the review provisions, H. R. Rep. 
No. 2139, 75th Cong., 3d Sess. (1938), both of which 
acknowledged that traditional judicial remedies were 
available, but disagreed as to the need for additional pro-
cedures. The provisions now embodied in a modified 
form in §701 (f) were supported by those who feared 
the life-and-death power given by the Act to the execu-
tive officials, a fear voiced by many members of Congress. 
The supporters of the special-review section sought to 
include it in the Act primarily as a method of reviewing 
agency factual determinations. For example, it was 
argued that the level of tolerance for poisonous sprays 
on apple crops, which the Secretary of Agriculture had 
recently set, was a factual matter, not reviewable in 
equity in the absence of a special statutory review pro-
cedure.8 Some congressmen urged that challenge to this 
type of determination should be in the form of a de novo 
hearing in a district court, but the Act as it was finally 
passed compromised the matter by allowing an appeal on 
a record with a “substantial evidence” test, affording a 
considerably more generous judicial review than the 
“arbitrary and capricious” test available in the traditional 
injunctive suit.9

8 See, e. g., 83 Cong. Rec. 7772-7773, 7781-7784, 7893-7899 (1938).
9 See, e. g., the discussion of the conference report, 83 Cong. Rec. 

9096-9098 (1938).



144 OCTOBER TERM, 1966.

Opinion of the Court. 387 U.S.

A second reason for the special procedure was to pro-
vide broader venue to litigants challenging such technical 
agency determinations. At that time, a suit against the 
Secretary was proper only in the District of Columbia, 
an advantage that the Government sought to preserve. 
The House bill, however, originally authorized review in 
any district court, but in the face of a Senate bill allowing 
review only in the District of Columbia, the Conference 
Committee reached the compromise preserved in the 
present statute authorizing review of such agency actions 
by the courts of appeals.10 11

Against this background we think it quite apparent 
that the special-review procedures provided in § 701 (f), 
applying to regulations embodying technical factual de-
terminations,11 were simply intended to assure adequate 
judicial review of such agency decisions, and that their 
enactment does not manifest a congressional purpose to 
eliminate judicial review of other kinds of agency action.

This conclusion is strongly buttressed by the fact that 
the Act itself, in § 701 (f)(6), states, “The remedies pro-
vided for in this subsection shall be in addition to and 
not in substitution for any other remedies provided by 
law.” This saving clause was passed over by the Court 
of Appeals without discussion. In our view, however, it 
bears heavily on the issue, for if taken at face value it 
would foreclose the Government’s main argument in this 
case. The Government deals with the clause by arguing 
that it should be read as applying only to review of

10 See, e. g., 83 Cong. Rec. 7772, 7892, 9092-9093 (1938).
11 See Toilet Goods Assn. v. Gardner, 360 F. 2d 677, 683, where 

the court noted that “The agency determinations specifically review-
able under § 701 (e) relate to such technical subjects as chemical 
properties of particular products and the formulation and applica-
tion of safety standards for protecting public health; Congress natu-
rally did not wish courts to consider such matters without the benefit 
of the agency’s views after an evidentiary hearing before it.”
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regulations under the sections specifically enumerated in 
§ 701 (e). This is a conceivable reading, but it requires 
a considerable straining both of language and of common 
understanding. The saving clause itself contains no lim-
itations, and it requires an artificial statutory construc-
tion to read a general grant of a right to judicial review 
begrudgingly, so as to cut out agency actions that a literal 
reading would cover.

There is no support in the legislative background for 
such a reading of the clause. It was included in the 
House bill, whose report states that the provision 
“. . . saved as a method to review a regulation placed 
in effect by the Secretary whatever rights exist to initiate 
a historical proceeding in equity to enjoin the enforce-
ment of the regulation, and whatever rights exist to 
initiate a declaratory judgment proceeding.” H. R. Rep. 
No. 2139, 75th Cong., 3d Sess., 11. The Senate con-
ferees accepted the provision.12 The Government argues 
that the clause is included as a part of § 701 (f), and 
therefore should be read to apply only to those sections 
to which the § 701 (f) special-review procedure applies. 
But it is difficult to think of a more appropriate place 
to put a general saving clause than where Congress 
placed it—at the conclusion of the section setting out 
a special procedure for use in certain specified instances. 
Furthermore, the Government’s reading would result in 
an anomaly. The §§ 701 (e)-(f) procedure was included 
in the Act in order to deal with the problem of technical 
determinations for which the normal equity power was 
deemed insufficient. See, supra, pp. 142-144. There 
would seem little reason for Congress to have enacted 
§ 701 (f), and at the same time to have included a clause 
aimed only at preserving for such determinations the 

12 H. R. Conf. Rep. No. 2716, 75th Cong., 3d Sess., 25 (1938); 
83 Cong. Rec. 8731-8738 (1938) (Senate agreement to the conference 
report).
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other types of review whose supposed inadequacy was 
the very reason for the special-review provisions.

Under the Government’s view, indeed, it is difficult to 
ascertain when the saving clause would even come into 
play: when the special provisions apply, presumably they 
must be used and a court would not grant injunctive or 
declaratory judgment relief unless the appropriate admin-
istrative procedure is exhausted.13 When the special pro-
cedure does not apply, the Government deems the saving 
clause likewise inapplicable. The Government, to be 
sure, does present a rather far-fetched example of what 
it considers a possible application of the relief saved by 
§701 (f)(6), but merely to state it reveals the weakness 
of the Government’s position.14 We prefer to take the 
saving clause at its face value, and to read it in harmony 
with the policy favoring judicial review expressed in the 
Administrative Procedure Act and this Court’s decisions.

The only other argument of the Government requiring 
attention on the preclusive effect of the statute is that 
Ewing v. Mytinger & Casselberry, Inc., 339 U. S. 594, 
counsels a restrictive view of judicial review in the food 
and drug area. In that case the Food and Drug Admin-
istrator found that there was probable cause that a 
drug was “adulterated” because it was misbranded in 
such a way as to be “fraudulent” or “misleading to

13 See Notes of the Advisory Committee on Federal Rule of Civil 
Procedure 57, reprinted in 28 U. S. C. App., at 6136: “A declara-
tion may not be rendered if a special statutory proceeding has been 
provided for the adjudication of some special type of case . . . .” 
See also 6A Moore, Federal Practice §57.08[3] (2d ed. 1966).

14 The Government apparently views the clause as applying only 
when regulations falling within the special-review procedure are 
promulgated without affording the required public notice and oppor-
tunity to file objections and to request a public hearing. In such 
a case alone, the Government asserts, “an equity proceeding or a 
declaratory judgment action . . . might be entertained on the ground 
that the statutory procedures had not been followed.” Brief, p. 28.
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the injury or damage of the purchaser or consumer.” 
§ 304 (a), 21 U. S. C. § 334 (a). Multiple seizures were 
ordered through libel actions. The manufacturer of the 
drug brought an action to challenge directly the Admin-
istrator’s finding of probable cause. This Court held that 
the owner could raise his constitutional, statutory, and 
factual claims in the libel actions themselves, and that 
the mere finding of probable cause by the Administrator 
could not be challenged in a separate action. That 
decision was quite clearly correct, but nothing in its rea-
soning or holding has any bearing on this declaratory 
judgment action challenging a promulgated regulation.

The Court in Ewing first noted that the “administra-
tive finding of probable cause required by § 304 (a) is 
merely the statutory prerequisite to the bringing of the 
lawsuit,” at which the issues are aired. 339 U. S., at 
598. Such a situation bears no analogy to the promul-
gation, after formal procedures, of a rule that must be 
followed by an entire industry. To equate a finding of 
probable cause for proceeding against a particular drug 
manufacturer with the promulgation of a self-operative 
industry-wide regulation, such as we have here, would 
immunize nearly all agency rulemaking activities from 
the coverage of the Administrative Procedure Act.

Second, the determination of probable cause in Ewing 
has “no effect in and of itself,” 339 U. S., at 598; only 
some action consequent upon such a finding could give 
it legal life. As the Court there noted, like a deter-
mination by a grand jury that there is probable cause 
to proceed against an accused, it is a finding which 
only has vitality once a proceeding is commenced, at 
which time appropriate challenges can be made. The 
Court also noted that the unique type of relief sought by 
the drug manufacturer was inconsistent with the policy 
of the Act favoring speedy action against goods in cir-
culation that are believed on probable cause to be adul-



148 OCTOBER TERM, 1966.

Opinion of the Court. 387 U. S.

terated. Also, such relief was not specifically granted 
by the Act, which did provide another type of relief in 
the form of a consolidation of multiple libel actions in 
a convenient venue. 339 U. S., at 602.

The drug manufacturer in Ewing was quite obviously 
seeking an unheard-of form of relief which, if allowed, 
would have permitted interference in the early stages of 
an administrative determination as to specific facts, and 
would have prevented the regular operation of the seizure 
procedures established by the Act. That the Court 
refused to permit such an action is hardly authority for 
cutting off the well-established jurisdiction of the federal 
courts to hear, in appropriate cases, suits under the 
Declaratory Judgment Act and the Administrative Pro-
cedure Act challenging final agency action of the kind 
present here.

We conclude that nothing in the Food, Drug, and 
Cosmetic Act itself precludes this action.

II.
A further inquiry must, however, be made. The injunc-

tive and declaratory judgment remedies are discretionary, 
and courts traditionally have been reluctant to apply 
them to administrative determinations unless these arise 
in the context of a controversy “ripe” for judicial resolu-
tion. Without undertaking to survey the intricacies of 
the ripeness doctrine15 it is fair to say that its basic 
rationale is to prevent the courts, through avoidance of 
premature adjudication, from entangling themselves in 
abstract disagreements over administrative policies, and 
also to protect the agencies from judicial interference 
until an administrative decision has been formalized 
and its effects felt in a concrete way by the challenging

15 See 3 Davis, Administrative Law Treatise, c. 21 (1958); Jaffe, 
Judicial Control of Administrative Action, c. 10 (1965).
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parties. The problem is best seen in a twofold aspect, 
requiring us to evaluate both the fitness of the issues 
for judicial decision and the hardship to the parties of 
withholding court consideration.

As to the former factor, we believe the issues presented 
are appropriate for judicial resolution at this time. First, 
all parties agree that the issue tendered is a purely legal 
one: whether the statute was properly construed by the 
Commissioner to require the established name of the drug 
to be used every time the proprietary name is employed.16 
Both sides moved for summary judgment in the District 
Court, and no claim is made here that further administra-
tive proceedings are contemplated. It is suggested that 
the justification for this rule might vary with different 
circumstances, and that the expertise of the Commis-
sioner is relevant to passing upon the validity of the 
regulation. This of course is true, but the suggestion 
overlooks the fact that both sides have approached this 
case as one purely of congressional intent, and that the 
Government made no effort to justify the regulation in 
factual terms.

Second, the regulations in issue we find to be “final 
agency action” within the meaning of § 10 of the Admin-
istrative Procedure Act, 5 U. S. C. § 704, as construed 
in judicial decisions. An “agency action” includes any 
“rule,” defined by the Act as “an agency statement of 
general or particular applicability and future effect de-
signed to implement, interpret, or prescribe law or policy,” 
§§ 2 (c), 2(g), 5 U. S. C. §§ 551 (4), 551 (13). The 
cases dealing with judicial review of administrative 
actions have interpreted the “finality” element in a 
pragmatic way. Thus in Columbia Broadcasting System 

16 While the “every time” issue has been framed by the parties 
in terms of statutory compulsion, we think that its essentially legal 
character would not be different had it been framed in terms of 
statutory authorization for the requirement.

262-921 0 - 68 - 13
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v. United States, 316 U. S. 407, a suit under the Urgent 
Deficiencies Act, 38 Stat. 219, this Court held review-
able a regulation of the Federal Communications Com-
mission setting forth certain proscribed contractual 
arrangements between chain broadcasters and local sta-
tions. The FCC did not have direct authority to regu-
late these contracts, and its rule asserted only that it 
would not license stations which maintained such con-
tracts with the networks. Although no license had in 
fact been denied or revoked, and the FCC regulation 
could properly be characterized as a statement only of 
its intentions, the Court held that “Such regulations 
have the force of law before their sanctions are invoked 
as well as after. When, as here, they are promulgated by 
order of the Commission and the expected conformity to 
them causes injury cognizable by a court of equity, they 
are appropriately the subject of attack ....’' 316 U. S., 
at 418-419.

Two more recent cases have taken a similarly flexible 
view of finality. In Frozen Food Express v. United 
States, 351 U. S. 40, at issue was an Interstate Com-
merce Commission order specifying commodities that 
were deemed to fall within the statutory class of “agri-
cultural commodities.” Vehicles carrying such com-
modities were exempt from ICC supervision. An action 
was brought by a carrier that claimed to be transporting 
exempt commodities, but which the ICC order had not 
included in its terms. Although the dissenting opinion 
noted that this ICC order had no authority except to 
give notice of how the Commission interpreted the Act 
and would have effect only if and when a particular action 
was brought against a particular carrier, and argued 
that “judicial intervention [should] be withheld until 
administrative action has reached its complete devel-
opment,” 351 U. S., at 45, the Court held the order 
reviewable.
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Again, in United States v. Storer Broadcasting Co., 
351 U. S. 192, the Court held to be a final agency action 
within the meaning of the Administrative Procedure Act 
an FCC regulation announcing a Commission policy that 
it would not issue a television license to an applicant 
already owning five such licenses, even though no specific 
application was before the Commission. The Court 
stated: “The process of rulemaking was complete. It 
was final agency action ... by which Storer claimed 
to be ‘aggrieved.’ ” 351 U. S., at 198.

We find decision in the present case following a fortiori 
from these precedents. The regulation challenged here, 
promulgated in a formal manner after announcement in 
the Federal Register and consideration of comments by 
interested parties 17 is quite clearly definitive. There is 
no hint that this regulation is informal, see Helco Prod-
ucts Co. v. McNutt, 78 U. S. App. D. C. 71, 137 F. 2d 681, 
or only the ruling of a subordinate official, see Swift & 
Co. v. Wickham, 230 F. Supp. 398, 409, aff’d, 364 F. 2d 
241, or tentative. It was made effective upon publication, 
and the Assistant General Counsel for Food and Drugs 
stated in the District Court that compliance was expected.

The Government argues, however, that the present 
case can be distinguished from cases like Frozen Food 
Express on the ground that in those instances the agency 
involved could implement its policy directly, while here 
the Attorney General must authorize criminal and seizure 
actions for violations of the statute. In the context of 
this case, we do not find this argument persuasive. 
These regulations are not meant to advise the Attorney 
General, but purport to be directly authorized by the 
statute. Thus, if within the Commissioner’s authority, 

17 Compare similar procedures followed in Frozen Food Express, 
supra, at 41-42, and Storer, supra, at 193-194. The procedure con-
formed with that prescribed in § 4 of the Administrative Procedure 
Act, 5 U. S. C. § 1003.
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they have the status of law and violations of them carry 
heavy criminal and civil sanctions. Also, there is no 
representation that the Attorney General and the Com-
missioner disagree in this area; the Justice Department 
is defending this very suit. It would be adherence to 
a mere technicality to give any credence to this conten-
tion. Moreover, the agency does have direct author-
ity to enforce this regulation in the context of passing 
upon applications for clearance of new drugs, § 505, 21 
U. S. C. § 355, or certification of certain antibiotics, § 507, 
21 U. S. C. § 357.

This is also a case in which the impact of the regulations 
upon the petitioners is sufficiently direct and immediate 
as to render the issue appropriate for judicial review 
at this stage. These regulations purport to give an 
authoritative interpretation of a statutory provision that 
has a direct effect on the day-to-day business of all pre-
scription drug companies; its promulgation puts peti-
tioners in a dilemma that it was the very purpose of the 
Declaratory Judgment Act to ameliorate.18 As the Dis-
trict Court found on the basis of uncontested allegations. 
“Either they must comply with the every time require-
ment and incur the costs of changing over their promo-
tional material and labeling or they must follow their 
present course and risk prosecution.” 228 F. Supp. 855, 
861. The regulations are clear-cut, and were made 
effective immediately upon publication; as noted earlier 
the agency’s counsel represented to the District Court 
that immediate compliance with their terms was expected. 
If petitioners wish to comply they must change all their 
labels, advertisements, and promotional materials; they 
must destroy stocks of printed matter; and they must 
invest heavily in new printing type and new supplies.

18 See S. Rep. No. 1005, 73d Cong., 2d Sess., 2-3 (1934); Bor- 
chard, Challenging “Penal” Statutes by Declaratory Action, 52 Yale 
L. J. 445, 454 (1943).
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The alternative to compliance—continued use of ma-
terial which they believe in good faith meets the statu-
tory requirements, but which clearly does not meet the 
regulation of the Commissioner—may be even more 
costly. That course would risk serious criminal and 
civil penalties for the unlawful distribution of “mis-
branded” drugs.19

It is relevant at this juncture to recognize that peti-
tioners deal in a sensitive industry, in which public 
confidence in their drug products is especially important. 
To require them to challenge these regulations only as a 
defense to an action brought by the Government might 
harm them severely and unnecessarily. Where the legal 
issue presented is fit for judicial resolution, and where 
a regulation requires an immediate and significant change 
in the plaintiffs’ conduct of their affairs with serious 
penalties attached to noncompliance, access to the courts 
under the Administrative Procedure Act and the Declara-
tory Judgment Act must be permitted, absent a statutory 
bar or some other unusual circumstance, neither of which 
appears here.

The Government does not dispute the very real dilemma 
in which petitioners are placed by the regulation, but 
contends that “mere financial expense” is not a justifica-
tion for pre-enforcement judicial review. It is of course 
true that cases in this Court dealing with the standing 
of particular parties to bring an action have held that a 
possible financial loss is not by itself a sufficient interest 
to sustain a judicial challenge to governmental action. 
Frothmgham v. Mellon, 262 U. S. 447; Perkins v. Lukens

19 Section 502 (e)(1)(B) declares a drug not complying with this 
labeling requirement to be “misbranded.” Section 301, 21 U. S. C. 
§ 331, designates as “prohibited acts” the misbranding of drugs in 
interstate commerce. Such prohibited acts are subject to injunction, 
§ 302, 21 U. S. C. § 332, criminal penalties, § 303, 21 U. S. C. § 333, 
and seizure, § 304 (a), 21 U. S. C. § 334 (a).
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Steel Co., 310 U. S. 113. But there is no question in the 
present case that petitioners have sufficient standing as 
plaintiffs: the regulation is directed at them in par-
ticular; it requires them to make significant changes in 
their everyday business practices; if they fail to observe 
the Commissioner’s rule they are quite clearly exposed 
to the imposition of strong sanctions. Compare Colum-
bia Broadcasting System v. United States, 316 U. S. 407; 
3 Davis, Administrative Law Treatise, c. 21 (1958). 
This case is, therefore, remote from the Mellon and 
Perkins cases.

The Government further contends that the threat of 
criminal sanctions for noncompliance with a judicially un-
tested regulation is unrealistic; the Solicitor General has 
represented that if court enforcement becomes necessary, 
“the Department of Justice will proceed only civilly for 
an injunction ... or by condemnation.” We cannot 
accept this argument as a sufficient answer to petitioners’ 
petition. This action at its inception was properly brought 
and this subsequent representation of the Department of 
Justice should not suffice to defeat it.

Finally, the Government urges that to permit resort 
to the courts in this type of case may delay or impede 
effective enforcement of the Act. We fully recognize 
the important public interest served by assuring prompt 
and unimpeded administration of the Pure Food, Drug, 
and Cosmetic Act, but we do not find the Government’s 
argument convincing. First, in this particular case, a 
pre-enforcement challenge by nearly all prescription drug 
manufacturers is calculated to speed enforcement. If 
the Government prevails, a large part of the industry 
is bound by the decree; if the Government loses, it can 
more quickly revise its regulation.

The Government contends, however, that if the Court 
allows this consolidated suit, then nothing will prevent 
a multiplicity of suits in various jurisdictions challenging 
other regulations. The short answer to this contention
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is that the courts are well equipped to deal with such 
eventualities. The venue transfer provision, 28 U. S. C. 
§ 1404 (a), may be invoked by the Government to con-
solidate separate actions. Or, actions in all but one 
jurisdiction might be stayed pending the conclusion of 
one proceeding. See American Life Ins. Co. v. Stewart, 
300 U. S. 203, 215-216. A court may even in its discre-
tion dismiss a declaratory judgment or injunctive suit 
if the same issue is pending in litigation elsewhere. 
Maryland Cas. Co. v. Consumers Finance Service, 101 F. 
2d 514; Carbide & Carbon C. Corp. n . United States I. 
Chemicals, 140 F. 2d 47; Note, Availability of a Declara-
tory Judgment When Another Suit Is Pending, 51 Yale 
L. J. 511 (1942). In at least one suit for a declaratory 
judgment, relief was denied with the suggestion that the 
plaintiff intervene in a pending action elsewhere. Auto-
motive Equip., Inc. v. Trico Prods. Corp., 11 F. Supp. 292; 
See Allstate Ins. Co. v. Thompson, 121 F. Supp. 696.

Further, the declaratory judgment and injunctive rem-
edies are equitable in nature, and other equitable defenses 
may be interposed. If a multiplicity of suits are under-
taken in order to harass the Government or to delay 
enforcement, relief can be denied on this ground alone. 
Truly v. Wanzer, 5 How. 141, 142; cf. Brillhart v. Excess 
Ins. Co., 316 U. S. 491, 495. The defense of laches could 
be asserted if the Government is prejudiced by a delay, 
Southern Pac. Co. v. Bogert, 250 U. S. 483, 488-490; 2 
Pomeroy’s Equity Jurisprudence §§ 419c-d (5th ed. 
Symons, 1941). And courts may even refuse declaratory 
relief for the nonjoinder of interested parties who are not, 
technically speaking, indispensable. Cf. Samuel Gold- 
wyn, Inc. v. United Artists Corp., 113 F. 2d 703; 6A 
Moore, Federal Practice fl57.25 (2d ed. 1966).

In addition to all these safeguards against what the 
Government fears, it is important to note that the insti-
tution of this type of action does not by itself stay the 
effectiveness of the challenged regulation. There is 
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nothing in the record to indicate that petitioners have 
sought to stay enforcement of the “every time” regula-
tion pending judicial review. See 5 U. S. C. § 705. If 
the agency believes that a suit of this type will signifi-
cantly impede enforcement or will harm the public inter-
est, it need not postpone enforcement of the regulation 
and may oppose any motion for a judicial stay on the 
part of those challenging the regulation. Ibid. It is 
scarcely to be doubted that a court would refuse to post-
pone the effective date of an agency action if the Govern-
ment could show, as it made no effort to do here, that 
delay would be detrimental to the public health or safety. 
See Associated Securities Corp. v. SEC, 283 F. 2d 773, 
775, where a stay was denied because “the petitioners . .. 
[had] not sustained the burden of establishing that the 
requested stays will not be harmful to the public in-
terest . . .”; see Eastern Air Lines v. CAB, 261 F. 2d 
830; cf. Scripps-Howard Radio v. FCC, 316 U. S. 4, 
10-11; 5 U. S. C. § 705.

Lastly, although the Government presses us to reach the 
merits of the challenge to the regulation in the event we 
find the District Court properly entertained this action, 
we believe the better practice is to remand the case to 
the Court of Appeals for the Third Circuit to review 
the District Court’s decision that the regulation was 
beyond the power of the Commissioner.20

Reversed and remanded.

Mr . Justice  Brennan  took no part in the considera-
tion or decision of this case.

20 A totally separate issue raised in the petition for certiorari and 
argued by the parties in their briefs concerns the dismissal of the 
complaint as to certain of the plaintiffs on the ground that venue 
was improper as to them. All the petitioners asserted that venue 
was proper in Delaware not only because some of them are incorpo-
rated there but also under 28 U. S. C. § 1391 (e)(4), allowing an
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[For dissenting opinions of Mr . Justic e Fortas  
and Mr . Justi ce  Clark , see post, pp. 174 and 201, 
respectively.]

action against a government official in any judicial district in which 
“the plaintiff resides . . . .” It is contended that § 1391 (e) (4) 
must be read to incorporate the definition of “residence” set out 
in 28 U. S. C. § 1391 (c): “A corporation may be sued in any 
judicial district in which it is incorporated or licensed to do busi-
ness or is doing business, and such judicial district shall be regarded 
as the residence of such corporation for venue purposes.” The issue 
of construction is whether § 1391 (c) should be read as defining cor-
porate venue only when the corporation is a defendant, or whether it 
should either (1) be adopted for corporate residence in all cases when 
a corporation is a plaintiff, or (2) at least as the definition of 
“resides” as used in § 1391 (e)(4).

This question is a difficult one, with far-reaching effects, and 
we think it is appropriate to dismiss our writ of certiorari as to 
this question for the following two reasons. First, the Court of 
Appeals in affirming the District Court on this issue did not explic-
itly endorse the lower court’s ruling but held only: “We find no 
prejudicial error in the dismissal of the complaint as to these 
plaintiffs . . . .” 352 F. 2d 524, 525. Review of an issue of this 
importance is best left to a case where it has been fully dealt with 
by a court of appeals. Second, one of the plaintiffs whose complaint 
was not dismissed is the Pharmaceutical Manufacturers Association, 
of which all the corporate petitioners are members, and we think it 
should be considered that they are adequately protected in this suit 
by its participation, as well as by the participation of the remaining 
drug companies whose interests are identical to those of the peti-
tioners whose complaints were dismissed. Cf. Mishkin v. New York, 
383 U. S. 502, 512-514. Moreover, in the further course of this liti-
gation it will be open to the dismissed pdaintiffs to seek amicus curiae 
status.
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TOILET GOODS ASSOCIATION, INC., et  al . v . 
GARDNER, SECRETARY OF HEALTH, 

EDUCATION, AND WELFARE, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT.

No. 336. Argued January 16, 1967.—Decided May 22, 1967.

Pursuant to the Color Additive Amendments of 1960 to the Federal 
Food, Drug, and Cosmetic Act, the Commissioner of Food and 
Drugs, by delegation from the Secretary of Health, Education, 
and Welfare, issued a regulation which provided that where a 
person has refused to permit Food and Drug employees free 
access to all manufacturing facilities and processes used in prepar-
ing color additives, the Commissioner “may immediately suspend 
certification service to such person and may continue such suspen-
sion until adequate corrective action has been taken.” Petitioners, 
cosmetics distributors, manufacturers, and an association of cos-
metics manufacturers, challenged this regulation and three others 
on the ground that the Commissioner exceeded his authority under 
the Act, and maintained that this regulation is impermissible since 
the Food and Drug Administration has long sought congressional 
authorization for free access to facilities, processes and formulae, 
which was denied except for prescription drugs. The District 
Court held that the Act did not prohibit this type of pre-enforce- 
ment action, that a case and controversy existed, that the issues 
were justiciable, and that the Government presented no reasons 
to warrant declining jurisdiction on discretionary grounds. In 
light of a later conflicting decision by the Court of Appeals for 
the Third Circuit in Abbott Laboratories v. Celebrezze, 352 F. 2d 
286, the District Court reaffirmed its rulings but certified the 
question of jurisdiction to the Court of Appeals for the Second 
Circuit. The Court of Appeals sustained the Government’s con-
tention that judicial review was improper as to the regulation 
involved here, although it affirmed the District Court’s judgment 
that it had jurisdiction as to the other challenged regulations. 
Held: Pre-enforcement judicial review of the regulation involved 
here is not appropriate as the controversy is not ripe for adjudi-
cation under the standards set forth in Abbott Laboratories v. 
Gardner, ante, p. 136. Pp. 160-166.
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(a) The legal issue as presently framed is not appropriate for 
judicial resolution, as it is not known whether or when the Com-
missioner will order an inspection, what reasons he will give to 
justify his order, and whether the statutory scheme as a whole, 
notwithstanding Congress’ refusal to include a specific statutory 
section authorizing such inspections, justified promulgation of the 
regulation. Pp. 162-164.

(b) The regulation will not affect the primary conduct of peti-
tioners’ business and since only minimal, if any, adverse conse-
quences will face petitioners if they challenge the regulation upon 
enforcement, they should exhaust the administrative process before 
obtaining judicial review. Pp. 164-166.

360 F. 2d 677, affirmed.

Edward J. Ross argued the cause and filed a brief for 
petitioners.

Nathan Lewin argued the cause for respondents. With 
him on the briefs were Solicitor General Marshall, As-
sistant Attorney General Vinson, Beatrice Rosenberg, 
Jerome M. Feit and William W. Goodrich.

Mr . Just ice  Harlan  delivered the opinion of the Court.
Petitioners in this case are the Toilet Goods As-

sociation, an organization of cosmetics manufacturers 
accounting for some 90% of annual American sales in this 
field, and 39 individual cosmetics manufacturers and dis-
tributors. They brought this action in the United States 
District Court for the Southern District of New York 
seeking declaratory and injunctive relief against the Sec-
retary of Health, Education, and Welfare and the Com-
missioner of Food and Drugs, on the ground that certain 
regulations promulgated by the Commissioner exceeded 
his statutory authority under the Color Additive Amend-
ments to the Federal Food, Drug, and Cosmetic Act, 74 
Stat. 397, 21 U. S. C. §§ 321-376. The District Court 
held that the Act did not prohibit this type of pre-
enforcement suit, that a case and controversy existed, that
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the issues presented were justiciable, and that no reasons 
had been presented by the Government to warrant declin-
ing jurisdiction on discretionary grounds. 235 F. Supp. 
648. Recognizing that the subsequent decision of the 
Court of Appeals for the Third Circuit in Abbott Labora-
tories v. Celebrezze, 352 F. 2d 286, appeared to conflict 
with its holding, the District Court reaffirmed its earlier 
rulings but certified the question of jurisdiction to the 
Court of Appeals for the Second Circuit under 28 U. S. C. 
§ 1292 (b). The Court of Appeals affirmed the judgment 
of the District Court that jurisdiction to hear the suit 
existed as to three of the challenged regulations, but 
sustained the Government’s contention that judicial 
review was improper as to a fourth. 360 F. 2d 677.

Each side below sought review here from the portions 
of the Court of Appeals’ decision adverse to it, the Gov-
ernment as petitioner in Gardner v. Toilet Goods Assn., 
No. 438, and the Toilet Goods Association and other 
plaintiffs in the present case. We granted certiorari in 
both instances, 385 U. S. 813, as we did in Abbott Lab-
oratories v. Gardner, No. 39, 383 U. S. 924, because of the 
apparent conflict between the Second and Third Circuits. 
The two Toilet Goods cases were set and argued together 
with Abbott Laboratories.

In our decisions reversing the judgment in Abbott 
Laboratories, ante, p. 136, and affirming the judgment 
in Gardner v. Toilet Goods Assn., post, p. 167, both de-
cided today, we hold that nothing in the Food, Drug, 
and Cosmetic Act, 52 Stat. 1040, as amended, bars a pre-
enforcement suit under the Administrative Procedure 
Act, 5 U. S. C. §§ 701-704 (1964 ed, Supp. II), and the 
Declaratory Judgment Act, 28 U. S. C. § 2201. We 
nevertheless agree with the Court of Appeals that judicial 
review of this particular regulation in this particular 
context is inappropriate at this stage because, applying
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the standards set forth in Abbott Laboratories v. Gard-
ner, the controversy is not presently ripe for adjudication.

The regulation in issue here was promulgated under the 
Color Additive Amendments of 1960, 74 Stat. 397, 21 
U. S. C. §§ 321-376, a statute that revised and some-
what broadened the authority of the Commissioner to 
control the ingredients added to foods, drugs, and cos-
metics that impart color to them. The Commissioner 
of Food and Drugs, exercising power delegated by the 
Secretary, 22 Fed. Reg. 1051, 25 Fed. Reg. 8625, under 
statutory authority “to promulgate regulations for the 
efficient enforcement” of the Act, § 701 (a), 21 U. S. C. 
§ 371 (a), issued the following regulation after due public 
notice, 26 Fed. Reg. 679, and consideration of comments 
submitted by interested parties:

“(a) When it appears to the Commissioner that 
a person has:

“(4) Refused to permit duly authorized employees 
of the Food and Drug Administration free access to 
all manufacturing facilities, processes, and formulae 
involved in the manufacture of color additives and 
intermediates from which such color additives are 
derived;
“he may immediately suspend certification service to 
such person and may continue such suspension until 
adequate corrective action has been taken.” 28 Fed. 
Reg. 6445-6446; 21 CFR §8.28?

1 The Color Additive Amendments provide for listings of color 
additives by the Secretary “if and to the extent that such additives 
are suitable and safe . . . §706 (b)(1), 21 U. S. C. §376 (b)(1).
The Secretary is further authorized to provide “for the certification, 
with safe diluents or without diluents, of batches of color addi-
tives . . . .” §706 (c), 21 U. S. C. §376 (c). A color additive is 
“deemed unsafe” unless it is either from a certified batch or
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The petitioners maintain that this regulation is an 
impermissible exercise of authority, that the FDA has 
long sought congressional authorization for free access to 
facilities, processes, and formulae (see, e. g., the pro-
posed “Drug and Factory Inspection Amendments of 
1962,” H. R. 11581, 87th Cong., 2d Sess.; Hearings before 
the House Committee on Interstate and Foreign Com-
merce on H. R. 11581 and H. R. 11582, 87th Cong., 2d 
Sess., 67-74; H. R. 6788, 88th Cong., 1st Sess.), but 
that Congress has always denied the agency this power 
except for prescription drugs. § 704, 21 U. S. C. § 374. 
Framed in this way, we agree with petitioners that a 
“legal” issue is raised, but nevertheless we are not per-
suaded that the present suit is properly maintainable.

In determining whether a challenge to an administra-
tive regulation is ripe for review a twofold inquiry must 
be made: first to determine whether the issues tendered 
are appropriate for judicial resolution, and second to 
assess the hardship to the parties if judicial relief is 
denied at that stage.

As to the first of these factors, we agree with the Court 
of Appeals that the legal issue as presently framed is not 
appropriate for judicial resolution. This is not because 
the regulation is not the agency’s considered and formal-
ized determination, for we are in agreement with peti-
tioners that under this Court’s decisions in Frozen Food 
Express v. United States, 351 U. S. 40, and United 
States v. Storer Broadcasting Co., 351 U. S. 192, there 
can be no question that this regulation—promulgated 
in a formal manner after notice and evaluation of sub-
mitted comments—is a “final agency action” under § 10 
of the Administrative Procedure Act, 5 U. S. C. § 704.

exempted from the certification requirement, §706 (a), 21 U. S. C. 
§376 (a). A cosmetic containing such an “unsafe” additive is 
deemed to be adulterated, §601 (e), 21 U. S. C. §361 (e), and is 
prohibited from interstate commerce. § 301 (a), 21 U. S. C. § 331 (a).
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See Abbott Laboratories v. Gardner, ante, p. 136. Also, 
we recognize the force of petitioners’ contention that the 
issue as they have framed it presents a purely legal ques-
tion : whether the regulation is totally beyond the agency’s 
power under the statute, the type of legal issue that 
courts have occasionally dealt with without requiring a 
specific attempt at enforcement, Columbia Broadcasting 
System v. United States, 316 U. S. 407; cf. Pierce v. 
Society of Sisters, 268 U. S. 510, or exhaustion of admin-
istrative remedies, Allen v. Grand Central Aircraft Co., 
347 U. S. 535; Skinner & Eddy Corp. v. United States, 
249 U. S. 557.

These points which support the appropriateness of 
judicial resolution are, however, outweighed by other 
considerations. The regulation serves notice only that 
the Commissioner may under certain circumstances order 
inspection of certain facilities and data, and that further 
certification of additives may be refused to those who 
decline to permit a duly authorized inspection until they 
have complied in that regard. At this juncture we have 
no idea whether or when such an inspection will be 
ordered and what reasons the Commissioner will give to 
justify his order. The statutory authority asserted for 
the regulation is the power to promulgate regulations “for 
the efficient enforcement” of the Act, § 701 (a). Whether 
the regulation is justified thus depends not only, as peti-
tioners appear to suggest, on whether Congress refused 
to include a specific section of the Act authorizing such 
inspections, although this factor is to be sure a highly 
relevant one, but also on whether the statutory scheme 
as a whole justified promulgation of the regulation. See 
Wong Yang Sung v. McGrath, 339 U. S. 33, 47. This 
will depend not merely on an inquiry into statutory pur-
pose, but concurrently on an understanding of what types 
of enforcement problems are encountered by the FDA, 
the need for various sorts of supervision in order to effec-
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tuate the goals of the Act, and the safeguards devised to 
protect legitimate trade secrets (see 21 CFR § 130.14 (c)). 
We believe that judicial appraisal of these factors is likely 
to stand on a much surer footing in the context of a 
specific application of this regulation than could be the 
case in the framework of the generalized challenge made 
here.

We are also led to this result by considerations of the 
effect on the petitioners of the regulation, for the test 
of ripeness, as we have noted, depends not only on how 
adequately a court can deal with the legal issue pre-
sented, but also on the degree and nature of the regula-
tion’s present effect on those seeking relief. The regu-
lation challenged here is not analogous to those that 
were involved in Columbia Broadcasting System, supra, 
and Storer, supra, and those other color additive regula-
tions with which we deal in Gardner v. Toilet Goods 
Assn., post, p. 167, where the impact of the administrative 
action could be said to be felt immediately by those sub-
ject to it in conducting their day-to-day affairs. See also 
Federal Communications Comm’n v. American Broad-
casting Co., 347 U. S. 284.

This is not a situation in which primary conduct is 
affected—when contracts must be negotiated, ingredients 
tested or substituted, or special records compiled. This 
regulation merely states that the Commissioner may 
authorize inspectors to examine certain processes or 
formulae; no advance action is required of cosmetics 
manufacturers, who since the enactment of the 1938 Act 
have been under a statutory duty to permit reasonable 
inspection of a “factory, warehouse, establishment, or 
vehicle and all pertinent equipment, finished and unfin-
ished materials; containers, and labeling therein.” 
§ 704 (a). Moreover, no irremediable adverse conse-
quences flow from requiring a later challenge to this regu-
lation by a manufacturer who refuses to allow this type
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of inspection. Unlike the other regulations challenged 
in this action, in which seizure of goods, heavy fines, 
adverse publicity for distributing “adulterated” goods, 
and possible criminal liability might penalize failure to 
comply, see Gardner n . Toilet Goods Assn., post, p. 167, 
a refusal to admit an inspector here would at most lead 
only to a suspension of certification services to the par-
ticular party, a determination that can then be promptly 
challenged through an administrative procedure,2 which 
in turn is reviewable by a court.3 Such review will 
provide an adequate forum for testing the regulation in 
a concrete situation.

It is true that the administrative hearing will deal with 
the “factual basis” of the suspension, from which peti-
tioners infer that the Commissioner will not entertain and 
consider a challenge to his statutory authority to pro-

2 See 21 CFR §§ 8.28(b), 130.14-130.26. We recognize that a 
denial of certification might under certain circumstances cause incon-
venience and possibly hardship, depending upon such factors as how 
large a supply of certified additives the particular manufacturer 
may have, how rapidly the administrative hearing and judicial review 
are conducted, and what temporary remedial or protective pro-
visions, such as compliance with a reservation pending litigation, 
might be available to a manufacturer testing the regulation. In the 
context of the present case we need only say that such inconvenience 
is speculative and we have been provided with no information that 
would support an assumption that much weight should be attached 
to this possibility.

3 The statute and regulations are not explicit as to whether review 
would lie, as Judge Friendly suggested, 360 F. 2d, at 687, to a court 
of appeals under §§ 701 (f) and 706 (d) of the Act, or to a district 
court as an appeal from the Commissioner’s “final order,” 21 CFR 
§ 130.26, under § 10 of the Administrative Procedure Act. See 21 
CFR § 130.31; compare § 505, 21 U. S. C. § 355. For purposes of 
this case it is only necessary’ to ascertain that judicial review would 
be available to challenge any specific order of the Commisioner 
denying certification services to a particular drug manufacturer, 
and we therefore need not decide the statutory question of which 
forum would be appropriate for such review.

262-921 0 - 68 - 14
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mulgate the regulation.4 Whether or not this assump-
tion is correct, given the fact that only minimal, if any, 
adverse consequences will face petitioners if they chal-
lenge the regulation in this manner, we think it wiser to 
require them to exhaust this administrative process 
through which the factual basis of the inspection order 
will certainly be aired and where more light may be 
thrown on the Commissioner’s statutory and practical 
justifications for the regulation. Compare Federal Se-
curity Adm’r v. Quaker Oats Co., 318 U. S. 218.5 Judi-
cial review will then be available, and a court at that 
juncture will be in a better position to deal with the ques-
tion of statutory authority. Administrative Procedure 
Act § 10 (e) (B)(3), 5 U. S. C. § 706 (2)(C).

For these reasons the judgment of the Court of 
Appeals is Affirmed.

Mr . Just ice  Douglas  dissents for the reasons stated 
by Judge Tyler of the District Court, 235 F. Supp. 648, 
651-652.

Mr . Justice  Brennan  took no part in the considera-
tion or decision of this case.

[For concurring opinion of Mr . Just ice  Fortas , see 
post, p. 174.]

4 Petitioners also cite the Commissioner’s refusal, in the context 
of a public hearing on certain drug regulations, to entertain objec-
tions to his statutory authority to promulgate them on the ground 
that “This is a question of law and cannot be resolved by the taking 
of evidence at a public hearing.” 31 Fed. Reg. 7174.

5 See 3 Davis, Administrative Law Treatise §20.03, at 69 (1958).
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The Commissioner of Food and Drugs, by delegation from the Sec-
retary of Health, Education, and Welfare, issued three regulations 
under the Color Additive Amendments of 1960 to the Federal 
Food, Drug, and Cosmetic Act, which the respondents challenge 
in a pre-enforcement action on the ground that the Commissioner 
impermissibly expanded the reach of the statute. The regulations 
(1) amplified the statutory definition of color additives by includ-
ing diluents therein, (2) included certain cosmetics within the 
scope of color additives, and (3) limited the exemption for hair 
dyes to those as to which the “patch test” is effective and excluded 
from the exemption certain components other than the coloring 
ingredient of the dye. The Court of Appeals affirmed the Dis-
trict Court’s judgment that it had jurisdiction to hear the suit. 
See Toilet Goods Assn. v. Gardner, ante, p. 158. Held: Under 
the standards set forth in Abbott Laboratories v. Gardner, ante, 
p. 136, namely, the appropriateness of the issues for judicial deter-
mination and the immediate severity of the regulations’ impact 
on the respondents, the pre-enforcement challenge to these regula-
tions is ripe for judicial review. Pp. 170-174.

(a) The issue as framed by the parties, what general classifica-
tions of ingredients fall within the coverage of the Color Additive 
Amendments, is a straightforward legal one, the consideration of 
which would not necessarily be facilitated if it were raised in the con-
text of a specific attempt to enforce the regulations. Pp. 170-171.

(b) These regulations, which are self-executing, have an imme-
diate and substantial impact on the respondents, providing exten-
sive penalties and substantial preliminary paper work, scientific 
testing, and recordkeeping for the cosmetic manufacturers. Pp. 
171-174.

360 F. 2d 677, affirmed.

Nathan Lewin argued the cause for petitioners. With 
him on the briefs were Solicitor General Marshall, As-
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sistant Attorney General Vinson, Beatrice Rosenberg, 
Jerome M. Feit and William W. Goodrich.

Edward J. Ross argued the cause and filed a brief for 
respondents.

Mr . Justice  Harlan  delivered the opinion of the Court.
In Toilet Goods Assn. v. Gardner, ante, p. 158, we 

affirmed a judgment of the Court of Appeals for the 
Second Circuit holding that judicial review of a regula-
tion concerning inspection of cosmetics factories was 
improper in a pre-enforcement suit for injunctive and 
declaratory judgment relief. The present case is brought 
here by the Government seeking review of the Court 
of Appeals’ further holding that review of three other 
regulations in this type of action was proper. 360 F. 2d 
677. We likewise affirm.

For reasons stated in our opinion in Abbott Labora-
tories v. Gardner, ante, p. 136, we find nothing in the 
Federal Food, Drug, and Cosmetic Act (52 Stat. 1040, as 
amended), 21 U. S. C. § 301 et seq., that precludes resort 
to the courts for pre-enforcement relief under the Admin-
istrative Procedure Act, 5 U. S. C. §§ 701-704 (1964 
ed., Supp. II), and the Declaratory Judgment Act, 28 
U. S. C. § 2201. And for reasons to follow, we believe 
the Court of Appeals was correct in holding that the 
District Court did not err when it refused to dismiss 
the complaint with respect to these regulations.

The regulations challenged here were promulgated 
under the Color Additive Amendments of 1960, 74 Stat. 
397, 21 U. S. C. §§ 321-376. These statutory provisions, 
in brief, allow the Secretary of Health, Education, and 
Welfare and his delegate, the Commissioner of Food and 
Drugs, 22 Fed. Reg. 1051, 25 Fed. Reg. 8625, to prescribe 
conditions for the use of color additives in foods, drugs, 
and cosmetics. The Act requires clearance of every color 
additive in the form of a regulation prescribing condi-
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tions for use of that particular additive, and also certifi-
cation of each “batch” unless exempted by regulation. 
A color additive is defined as “a dye, pigment, or other 
substance . . . [which] when added or applied to a food, 
drug, or cosmetic, or to the human body or any part 
thereof, is capable (alone or through reaction with other 
substance) of imparting color thereto . . . ,” 21 U. S. C. 
§321(t)(l).

Under his general rule-making power, § 701 (a), 21 
U. S. C. § 371 (a), the Commissioner amplified the statu-
tory definition to include as color additives all diluents, 
that is, “any component of a color additive mixture that 
is not of itself a color additive and has been intentionally 
mixed therein to facilitate the use of the mixture in color-
ing foods, drugs, or cosmetics or in coloring the human 
body.” 21 CFR §8.1 (m). By including all diluents 
as color additives, the Commissioner in respondents’ view 
unlawfully expanded the number of items that must com-
ply with the premarketing clearance procedure.

The Commissioner also included as a color additive 
within the coverage of the statute any “substance that, 
when applied to the human body results in coloring . . . 
unless the function of coloring is purely incidental to its 
intended use, such as in the case of deodorants. Lipstick, 
rouge, eye makeup colors, and related cosmetics intended 
for coloring the human body are ‘color additives.’ ” 21 
CFR § 8.1 (f). Respondents alleged that in promulgating 
this regulation the Commissioner again impermissibly 
expanded the reach of the statute beyond the clear 
intention of Congress.

A third regulation challenged by these respondents 
concerns the statutory exemption for hair dyes that 
conform to a statutory requirement set out in § 601 (e), 
21 U. S. C. § 361 (e). That requirement provides that 
hair dyes are totally exempt from coverage of the statute 
if they display a certain cautionary notice on their labels 
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prescribing a “patch test” to determine whether the dye 
will cause skin irritation on the particular user. The 
Commissioner’s regulation recognizes that the exemption 
applies to the Color Additive Amendments, but goes on 
to declare: “If the poisonous or deleterious substance in 
the ‘hair dye’ is one to which the caution is inapplicable 
and for which patch-testing provides no safeguard, the 
exemption does not apply; nor does the exemption extend 
to the poisonous or deleterious diluents that may be 
introduced as wetting agents, hair conditioners, emulsi-
fiers, or other components in a color shampoo, rinse, tint, 
or similar dual-purpose cosmetics that alter the color 
of the hair.” 21 CFR § 8.1 (u).

Respondents contend that this regulation too is irrecon-
cilable with the statute: whereas the statute grants an 
across-the-board exemption to all hair dyes meeting the 
patch-test notice requirement, the regulation purports 
to limit that exemption to cover only those dyes as to 
which the test is “effective.” Moreover, it is said, the 
regulation appears to limit the exemption only to the 
coloring ingredient of the dye, and to require clearance 
for all other components of a particular hair dye.

We agree with the Court of Appeals that respondents’ 
challenge to these regulations is ripe for judicial review*  
under the standards elaborated in Abbott Laboratories v. 
Gardner, supra, namely the appropriateness of the issues 
for judicial determination and the immediate severity of 
the regulations’ impact upon the plaintiffs.

The issue as framed by the parties is a straightforward 
legal one: what general classifications of ingredients fall 
within the coverage of the Color Additive Amendments? 
Both the Government and the respondents agree that 
for any color additive, distribution is forbidden unless 
the additive is (1) listed in a Food and Drug Administra-
tion regulation as safe for use under prescribed condi-
tions, and (2) comes from a “certified” batch, unless
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specifically exempted from the certification requirement. 
The only question raised is what sort of items are “color 
additives.” The three regulations outlined above pur-
port to elaborate the statutory definition; they include 
within the statutory term certain classes of items, e. g., 
diluents, finished cosmetics, and hair dyes, that respond-
ents assert are not within the purview of the statute at 
all. We agree with the District Court and the Court of 
Appeals that this is not a situation in which considera-
tion of the underlying legal issues would necessarily be 
facilitated if they were raised in the context of a specific 
attempt to enforce the regulations.1 Rather, “to the ex-
tent that they purport to apply premarketing require-
ments to broad categories like finished products and 
non-coloring ingredients and define the hair-dye exemp-
tion, they appear, prima facie, to be susceptible of 
reasoned comparison with the statutory mandate with-
out inquiry into factual issues that ought to be first 
ventilated before the agency.” 360 F. 2d, at 685.

For these reasons we find no bar to consideration by 
the courts of these issues in their present posture. Abbott 
Laboratories v. Gardner, supra; United States n . Storer 
Broadcasting Co., 351 U. S. 192; Frozen Food Express 
v. United States, 351 U. S. 40.

This result is supported as well by the fact that these 
regulations are self-executing, and have an immediate 
and substantial impact upon the respondents. See Abbott 
Laboratories v. Gardner, ante, pp. 152-153. The Act, as 
noted earlier, prescribes penalties for the distribution of 

1 We use “necessarily” advisedly, because this case arises on a 
motion to dismiss. The District Court also denied respondents’ 
motion for summary judgment, and called for an evidentiary 
hearing. If in the course of further proceedings the District Court 
is persuaded that technical questions are raised that require a more 
concrete setting for proper adjudication, a different issue will be 
presented.
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goods containing color additives unless they have been 
cleared both by listing in a regulation and by certification 
of the particular batch. Faced with these regulations the 
respondents are placed in a quandary. On the one hand 
they can, as the Government suggests, refuse to comply, 
continue to distribute products that they believe do not 
fall within the purview of the Act, and test the regula-
tions by defending against government criminal, seizure, 
or injunctive suits against them. We agree with the 
respondents that this proposed avenue of review is beset 
with penalties and other impediments rendering it in-
adequate as a satisfactory alternative to the present 
declaratory judgment action.

The penalties to which cosmetics manufacturers might 
be subject are extensive. A color additive that does not 
meet the premarketing clearance procedure is declared 
to be “unsafe,” § 706 (a), 21 U. S. C. § 376 (a), and hence 
“adulterated,” § 601, 21 U. S. C. § 361 (e). It is a “pro-
hibited act” to introduce such material into commerce, 
§ 301, 21 U. S. C. § 331, subject to injunction, § 302, 21 
U. S. C. § 332, criminal penalties, § 303, 21 U. S. C. § 333, 
and seizure of the goods, § 304 (a), 21 U. S. C. § 334 (a). 
The price of noncompliance is not limited to these formal 
penalties. Respondents note the importance of public 
good will in their industry, and not without reason fear 
the disastrous impact of an announcement that their 
cosmetics have been seized as “adulterated.”

The alternative to challenging the regulations through 
noncompliance is, of course, to submit to the regulations 
and present the various ingredients embraced in them 
for premarketing clearance. We cannot say on this rec-
ord that the burden of such a course is other than sub-
stantial, accepting, as we must on a motion to dismiss 
on the pleadings, the allegations of the complaint and 
supporting affidavits as true. The regulations in this area 
require separate petitions for listing each color additive,
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21 CFR §§ 8.1 (f), 8.1 (m), 8.4 (c), at an initial fee, sub-
ject to refunds, of $2,600 a listing. 21 CFR § 8.50 (c). 
One respondent, Kolmar Laboratories, Inc., in affidavits 
submitted to the District Court, asserted that more than 
2,700 different formulae would fall under the Commis-
sioner’s regulations and would cost some $7,000,000 in 
listing fees alone. According to the allegations the com-
pany also uses 264 diluents which under the challenged 
regulations must be included as color additives as well. 
Moreover, a listing is not obtained by mere application 
alone. Physical and chemical tests must be made and 
their results submitted with each petition, 21 CFR 
§ 8.4 (c), at a cost alleged by Kolmar of up to $42,000,000. 
Detailed records must be maintained for each listed 
ingredient, 21 CFR § 8.26, and batches of listed items 
must ultimately be certified, again at a substantial fee, 
21 CFR §8.51.

Whether or not these cost estimates are exaggerated 2 
it is quite clear that if respondents, failing judicial review 
at this stage, elect to comply with the regulations and 
await ultimate judicial determination of the validity of 
them in subsequent litigation, the amount of preliminary 
paper work, scientific testing, and recordkeeping will be 
substantial. The District Court found in denying the 
motion to dismiss: “I conclude that in a substantial and 
practical business sense plaintiffs are threatened with 
irreparable injury by the obviously intended consequences 
of the challenged regulations, and that to resort to later 
piecemeal resolution of the controversy in the context of 
individual enforcement proceedings would be costly and

2 The Court, of Appeals observed that “Very likely these figures are 
exaggerated . . . 360 F. 2d, at 682, n. 5. The District Court stated
that “While this amount is immediately suspect, there can be little 
doubt but that the added recordskeeping and laboratory testing 
costs in themselves will be extremely burdensome for all of the 
plaintiffs.” 235 F. Supp. 648, 652. (Footnote omitted.)
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inefficient, not only for the plaintiffs but as well for the 
public as represented by the defendants.” 235 F. Supp. 
648, 651.

Like the Court of Appeals, we think that this record 
supports those findings and conclusions. And as in 
Abbott Laboratories, supra, we have been shown no sub-
stantial governmental interest that should lead us to 
reach a conclusion different from the one we have reached 
in that case. We hold that this action is maintainable.

Affirmed.

Mr . Justi ce  Brennan  took no part in the considera-
tion or decision of this case.

Mr . Justi ce  Fortas , with whom The  Chief  Justic e  
and Mr . Justice  Clark  join, concurring in No. 336, 
and dissenting in Nos. 39 and 438.

I am in agreement with the Court in No. 336, Toilet 
Goods Assn. v. Gardner, that we should affirm the deci-
sion of the Court of Appeals for the Second Circuit 
holding that the authority of the Secretary of Health, 
Education, and Welfare to promulgate the regulation 
there involved may not be challenged by injunctive or 
declaratory judgment action. The regulation (herein-
after referred to as the “access” regulation) was issued 
under the 1960 Color Additive Amendments to the Fed-
eral Food, Drug, and Cosmetic Act. 74 Stat. 397, 21 
U. S. C. §§ 321-376. It requires that manufacturers 
afford employees of the agency access to all manufactur-
ing facilities, processes, and formulae involved in the 
manufacture of color additives and intermediates, and 
provides that the Commissioner of Food and Drugs “may 
immediately suspend certification service” so long as 
access is denied. 28 Fed. Reg. 6446, 21 CFR § 8.28.

I am, however, compelled to dissent from the decisions 
of the Court in No. 39, Abbott Laboratories v. Gardner,
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and No. 438, Gardner v. Toilet Goods Assn. These 
cases also involve regulations promulgated under the Fed-
eral Food, Drug, and Cosmetic Act, 52 Stat. 1040, as 
amended, 21 U. S. C. § 301 et seq. No. 438, like No. 
336, arises under the Color Additive Amendments of 
1960. The regulations implement the statutory defini-
tion of color additives to include diluents, finished cos-
metics and certain hair dyes (the “definition” regula-
tions). The regulation in No. 39 implements amend-
ments to the Act adopted in 1962 by requiring that “every 
time” the proprietary or trade-mark name of a drug 
appears on labels and other printed materials, the “estab-
lished” or generic name must accompany it (the “every 
time” regulation).

The issues considered by the Court are not constitu-
tional questions. The Court does not rest upon any 
asserted right to challenge the regulations at this time 
because the agency lacks authority to promulgate the 
regulations as to the subject matters involved, or because 
its procedures have been arbitrary or unreasonable. Its 
decision is based solely upon the claim of right to 
challenge these particular regulations at this time on 
the ground that they are erroneous exercises of the 
agency’s power. It is solely on this point that the Court 
in these two cases authorizes threshold or pre-enforce- 
ment challenge by action for injunction and declaratory 
relief to suspend the operation of the regulations in 
their entirety and without reference to particular factual 
situations.

With all respect, I submit that established principles 
of jurisprudence, solidly rooted in the constitutional 
structure of our Government, require that the courts 
should not intervene in the administrative process at this 
stage, under these facts and in this gross, shotgun fashion. 
With all respect, I submit that the governing principles 
of law do not permit a different result in these cases than 
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in No. 336. In none of these cases is judicial interference 
warranted at this stage, in this fashion, and to test—on 
a gross, free-wheeling basis—whether the content of 
these regulations is within the statutory intendment. 
The contrary is dictated by a proper regard for the 
purpose of the regulatory statute and the requirements 
of effective administration; and by regard for the salu-
tary rule that courts should pass upon concrete, specific 
questions in a particularized setting rather than upon a 
general controversy divorced from particular facts.

The Court, by today’s decisions in Nos. 39 and 438, has 
opened Pandora’s box. Federal injunctions will now 
threaten programs of vast importance to the public wel-
fare. The Court’s holding here strikes at programs for 
the public health. The dangerous precedent goes even 
further. It is cold comfort—it is little more than delu-
sion—to read in the Court’s opinion that “It is scarcely 
to be doubted that a court would refuse to postpone the 
effective date of an agency action if the Government 
could show . . . that delay would be detrimental to the 
public health or safety.” Experience dictates, on the con-
trary, that it can hardly be hoped that some federal judge 
somewhere will not be moved as the Court is here, by 
the cries of anguish and distress of those regulated, to 
grant a disruptive injunction.

The difference between the majority and me in these 
cases is not with respect to the existence of jurisdiction 
to enjoin, but to the definition of occasions on which 
such jurisdiction may be invoked. I do not doubt that 
there is residual judicial power in some extreme and 
limited situations to enjoin administrative actions even 
in the absence of specific statutory provision where the 
agency has acted unconstitutionally or without jurisdic-
tion—as distinguished from an allegedly erroneous action. 
But the Court’s opinions in No. 39 and No. 438 appear 
to proceed on the principle that, even where no consti-
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tutional issues or questions of administrative jurisdiction 
or of arbitrary procedure are involved, exercise of 
judicial power to enjoin allegedly erroneous regulatory 
action is permissible unless Congress has explicitly pro-
hibited it, provided only that the controversy is “ripe” 
for judicial determination. This is a rule that is novel 
in its breadth and destructive in its implications as illus-
trated by the present application. As will appear, I 
believe that this approach improperly and unwisely 
gives individual federal district judges a roving commis-
sion to halt the regulatory process, and to do so on the 
basis of abstractions and generalities instead of concrete 
fact situations, and that it impermissibly broadens the 
license of the courts to intervene in administrative action 
by means of a threshold suit for injunction rather than 
by the method provided by statute.

The Administrative Procedure Act1 and fundamental 
principles of our jurisprudence * 2 insist that there must be 
some type of effective judicial review of final, substantive 
agency action which seriously affects personal or property 
rights. But, “[a] 11 constitutional questions aside, it is 
for Congress to determine how the rights which it creates 
shall be enforced .... In such a case the specification 
of one remedy normally excludes another.” Switchmen’s 
Union v. Board, 320 U. S. 297, 301 (1943). Where Con-
gress has provided a method of review, the requisite 
showing to induce the courts otherwise to bring a gov-
ernmental program to a halt may not be made by a mere 
showing of the impact of the regulation and the custom-
ary hardships of interim compliance. At least in cases

*5 U. S. C. §§701-704 (1964 ed., Supp. II).
2 See St. Joseph Stock Yards Co. v. United States, 298 U. S. 38, 

84 (1936) (concurring opinion of Mr. Justice Brandeis). Hart & 
Wechsler, The Federal Courts and the Federal System 312-340 
(1953). Compare, 4 Davis, Administrative Law Treatise §28.18 
(1958).
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where the claim is of erroneous action rather than the 
lack of jurisdiction or denial of procedural due process, 
a suit for injunctive or declaratory relief will not lie 
absent a clear demonstration that the type of review 
available under the statute would not be “adequate,” 
that the controversies are otherwise “ripe” for judicial 
decision, and that no public interest exists which off-
sets the private values which the litigation seeks to 
vindicate. As I shall discuss, no such showing is or can 
be made here.

I.
Since enactment of the Federal Food, Drug, and Cos-

metic Act in 1938, the mechanism for judicial review 
of agency actions under its provisions has been well 
understood. Except for specific types of agency regula-
tions and actions to which I shall refer, judicial review 
has been confined to enforcement actions instituted by 
the Attorney General on recommendation of the agency. 
As the recurrent debate over this technique demonstrates, 
this restricted avenue for challenge has been deemed 
necessary because of the direct and urgent relationship of 
the field of regulation to the public health.3 It is this 
avenue that applies with respect to the regulations at 
issue in thè present cases.

The scheme of the Act, in this respect, is as follows: 
“Prohibited acts” are listed in § 301, 52 Stat. 1042, as 
amended, 21 U. S. C. § 331. Subsequent sections au-
thorize the Attorney General to institute three types of 
proceedings. First, under § 302, 52 Stat. 1043, as 
amended, 21 U. S. C. § 332, he may apply to the district 
courts of the United States for injunctive relief. If an 
injunction is violated, jury trial is assured on demand of 
the accused. Second, under § 304, 52 Stat. 1044, as

3 See Ewing v. Mytinger & Casselberry, 339 U. S. 594, 601 
(1950).
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amended, 21 U. S. C. § 334, the Attorney General may 
institute libel proceedings in the district courts and seek 
orders for seizure of any misbranded or adulterated food, 
drug, device, or cosmetic. Third, criminal prosecution is 
authorized for violations, but before the Secretary may 
report a violation to the Attorney General for criminal 
prosecution, he must afford the affected person an oppor-
tunity to present his views. §§ 303, 305, 52 Stat. 1043, 
1045, as amended, 21 U. S. C. §§ 333, 335.

The present regulations concededly would be review-
able in the course of any of the above proceedings. Apart 
from these general provisions, the Act contains specific 
provisions for administrative hearing and review in the 
courts of appeals with respect to regulations issued under 
certain, enumerated provisions of the Act—not including 
those here involved. These appear in § 701 (f) of the 
Act, 52 Stat. 1055, as amended, 21 U. S. C. §371 (f). 
Section 701, by subdivision (a), contains the Secretary’s 
general authority, exercised in the present cases, to pro-
mulgate “regulations for the efficient enforcement of [the 
Act].” Subdivisions (e) and (f) provide for public hear-
ings, administrative findings, and judicial review in a 
court of appeals with respect to those regulations speci-
fically enumerated in subsection (e).4 The Court agrees 

4 21 U. S. C. §371 (e) refers only to regulations under §401, 52 
Stat. 1046, as amended, 21 U. S. C. § 341 (identity and quality 
standards for food), § 403 (j), 52 Stat. 1048, as amended, 21 U. S. C. 
§ 343 (j) (misbranded food purporting to serve special dietary pur-
poses), §404 (a), 52 Stat. 1048, as amended, 21 U. S. C. §344 (a) 
(conditions imposed on manufacture of food as the result of health 
requirements), §406, 52 Stat. 1049, as amended, 21 U. S. C. §346 
(tolerances for pesticides), §501 (b), 52 Stat. 1049, as amended, 21 
U. S. C. § 351 (b) (deviations from strength, quality, or purity 
standards, for drugs), §502 (d), 52 Stat. 1050, as amended, 21 
U. S. C. §352 (d) (warnings with respect to habit-forming drugs), 
and § 502 (h), 52 Stat. 1051, as amended, 21 U. S. C. § 352 (h)
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that this procedure applies only to the enumerated types 
of regulations and that the present regulations are un-
affected. Then, as to the enumerated regulations which 
are subject to judicial review—and only as to them— 
subparagraph (6) of subsection (f) specifies that “[t]he 
remedies provided for in this subsection shall be in addi-
tion to and not in substitution for any other remedies 
provided by law.” This “saving clause” does not apply 
or refer to regulations other than those enumerated, and 
the Court’s argument to the contrary is inconsistent with 
the clear wording and placement of the clause.* 5

(packing and labeling of deteriorative drugs). In addition, particu-
lar sections expressly incorporate the §§371 (f) and (g) procedures: 
§ 506, 55 Stat. 851, as amended, 21 U. S. C. § 356 (certain portions 
of regulations pertaining to certification of drugs containing insulin), 
§ 507, 59 Stat. 463, as amended, 21 U. S. C. § 357 (with respect to 
regulations dealing with antibiotic drugs). Finally, §505 (h), 52 
Stat. 1053, as amended, 21 U. S. C. § 355 (h) provides that denials 
of certification for new drugs may be reviewed in the courts of 
appeals.

5 The saving clause, subdivision (6) of subsection (f), specifically 
and carefully refers to the “remedies provided for in this subsection.” 
(Emphasis added.) Its wording and placement would be anomalous 
if the saving clause were intended to have general applicability. 
The legislative history of the saving clause, and particularly the 
failure of more broadly conceived provisions to obtain acceptance 
by the Congress, corroborates the evidence of the clause’s ultimate 
language and position that it was to have restricted application. 
See Dunn, Federal Food, Drug, and Cosmetic Act, A Statement of 
Its Legislative Record 184, 225, 609-610 (1938) (hereinafter cited 
as Dunn).

Contrary to the majority’s contention, the reason for the clause 
and for its location in subsection (f) is clear and common-sensical. 
It was intended to save the remedies of injunction and declaratory 
judgment where the agency promulgated a subsection (e) regulation 
without the hearings and findings needed to permit review in the 
Court of Appeals. In short, as its placement indicates, it was 
intended to complete the scheme of pre-effectiveness review as to 
those carefully enumerated regulations with respect to which Con-



GARDNER v. TOILET GOODS ASSN. 181

167 Opinion of Fo rt a s , J.

At various times, § 701 has been amended to include 
types of regulations in addition to those initially sub-
jected to § 701 (f). Indeed, in the congressional action 
which included enactment of statutory provisions here 
in issue, the 1960 Color Additive Amendments, 74 Stat. 
397, Congress amended § 701 (e), 21 U. S. C. § 376 (e) to 
include certain of the regulations authorized by the Color 
Additive Amendments. But, significantly, these did not 
include the regulations at issue in No. 336 and No. 438. 
The same is true with respect to the later Drug Amend-
ments of 1962, 76 Stat. 780. Subsection (e) was again 
enlarged, but the provision involved in No. 39 was not 
included. These actions were taken in the course of 
vigorous debate as to the enforcement and review pro-
visions which should be enacted with respect to the 1960 
and 1962 amendments.

On a number of occasions Congress considered and 
rejected the proposal that district courts be given power 
to restrain by injunction the enforcement of regulations.6 
The bill that became law in 1938 originally contained 
provisions for hearings and judicial review in the district 
courts of certain specified types of regulations (substan-
tially those later enacted as § 701, supra). District 
courts were also empowered to enjoin “any regulation 
promulgated in accordance with section 24” (which 
would include the regulations at issue in these cases, 

gress deemed pre-enforcement review to be advisable. It has no 
broader application.

It will come as a shock to the agency, Congress, and practitioners, 
that for almost 30 years this undetected, omnibus “saving clause” 
has slumbered in the Act.

6 Section 23 of S. 2800, introduced in the 73d Cong., 2d Sess. 
(1934), for example, was such a provision and was expressly dis-
cussed on the floor of the Senate. 78 Cong. Rec. 8958-8959 (1934); 
Dunn 157-159. A successor bill, S. 5, 74th Cong., 1st Sess. (1935), 
contained a similar provision, § 702, and was approved by the Senate. 
79 Cong. Rec. 8356 (1935). See Dunn 330-331, 510.

262-921 0-68-15
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promulgated under § 701 (a)). S. 5, 75th Cong., 1st 
Sess. (1937). The House Committee eliminated the 
latter provision and substituted what became subsec-
tion (f). This draft authorized review in a district court 
of regulations under subsection (e) and of those orders 
only.7 Even this restricted provision for enjoining cer-
tain regulations met with bitter opposition because it 
“would postpone indefinitely the consumer protection” 
or would “hamstring” the Act’s enforcement and “amount 
to a practical nullification ... of the bill.” 8 The Con-
ference Committee then drafted the bill which was 
enacted, including the House revision of the review pro-
vision which became § 701 except for a significant change: 
So concerned was the Congress lest the administration of 
the law should be subject to judicial intervention that 
even with respect to the specified regulations in subsec-
tion (e) the reviewing power was placed in the courts of 
appeals rather than in the district courts.9 This was to 
meet the criticism that “a single district judge could be 
found who would issue an injunction.” But this is 
exactly what the Court today decrees. Rejected along 
with the original House proposal was the suggestion 
from the Department of Justice, set out at 83 Cong. Rec. 
7892 (1938), that the Congress should leave review in 
the hands of the district courts’ traditional injunctive 
powers—although the Court today resuscitates that lost 
cause, too.

As this Court held in Ewing v. Mytinger & Cassel-
berry, 339 U. S. 594, 600-601 (1950), “This highly selec-
tive manner in which Congress has provided [in this Act] 
for judicial review reinforces the inference that the only 
review of the issue of probable cause [for seizure] . . . 
was the one provided in the libel suit.”

7 H. R. Rep. No. 2139, 75th Cong., 3d Sess. (1938).
s Id., Pt. II (minority statement).
9 H. R. Conf. Rep. No. 2716, 75th Cong., 3d Sess. (1938).
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In evaluating the destructive force and effect of the 
Court’s action in these cases, it is necessary to realize 
that it is arming each of the federal district judges in 
this Nation with power to enjoin enforcement of regu-
lations and actions under the federal law designed to 
protect the people of this Nation against dangerous drugs 
and cosmetics. Restraining orders and temporary in-
junctions will suspend application of these public safety 
laws pending years of litigation—a time schedule which 
these cases illustrate.10 They are disruptive enough, 
regardless of the ultimate outcome. The Court’s vali-
dation of this shotgun attack upon this vital law and 
its administration is not confined to these suits, these 
regulations, or these plaintiffs—or even this statute. It 
is a general hunting license; and I respectfully submit, 
a license for mischief because it authorizes aggression 
which is richly rewarded by delay in the subjection of 
private interests to programs which Congress believes to 
be required in the public interest. As I read the Court’s 
opinion, it does not seriously contend that Congress 
authorized or contemplated this type of relief. It does 
not rest upon the argument that Congress intended that 
injunctions or threshold relief should be available. The 
Court seems to announce a doctrine, which is new and 
startling in administrative law, that the courts, in de-
termining whether to exercise jurisdiction by injunction, 
will not look to see whether Congress intended that the 
parties should resort to another avenue of review, but 
will be governed by whether Congress has “prohibited”

10 The “every time” regulation was published about four years 
ago, on June 20, 1963, 28 Fed. Reg. 6375. As a result of litigation 
begun in September of 1963, it has not yet been put into force. 
The “definition” regulations and the “access” regulation with respect 
to color additives were published on June 22, 1963, 28 Fed. Reg. 
6439, 6446. Litigation was begun in November of 1963, and the reg-
ulations are not yet operative.
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injunctive relief. The Court holds that “judicial review 
of a final agency action by an aggrieved person will not 
be cut off unless there is persuasive reason to believe that 
such was the purpose of Congress.” As authority for this, 
the Court produces little support. Board of Governors v. 
Agnew, 329 U. S. 441 (1947), involved removal from 
office of certain bank directors. Had the Court not 
authorized review, the aggrieved individuals could only 
test the correctness of the administrator’s decision by 
ignoring it and risking a prison term of five years. No 
evidence of congressional hostility to review was ad-
duced.11 Heikkila v. Barber, 345 U. S. 229 (1953), does 
not even remotely support the Court’s contention. On 
the contrary, it holds that a provision in the Immigra-
tion Act of 1917 to the effect that the decision of the 
Attorney General is “final” in deportation cases pre-
cludes direct attack upon a deportation order by means 
of suits for injunction or declaratory relief. What 
might be termed the other personal liberties cases relied 
upon by the Court are discussed below. But in cases 
like the present, where courts and administrative agencies 
both function, it has always—to this date—been accepted 
that the intention of Congress—not its mere failure to 
prohibit—will be faithfully searched out by the courts 
and will be implemented except in the unusual and ex-
traordinary situations where the result would be essen-
tially to leave the parties without any adequate right to 
judicial review. Compare Leedom v. Kyne, 358 U. S. 184

11 As to the other nonpersonal liberty cases cited by the Court: In 
Shields v. Utah Idaho Central R. Co., 305 U. S. 177 (1938), the Gov-
ernment did not oppose resort to the injunction remedy, and the 
Court enumerated special circumstances why that remedy was pecu-
liarly needed. Id., at 183-184. And in Stark v. Wickard, 321 U. S. 
288 (1944), the Court noted that the aggrieved parties had no other 
forum in which to contest the order in question, and it found “plain” 
evidence of a congressional intent to allow review.
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(1958), with Switchmen’s Union v. Board, supra; Myers 
v. Bethlehem Shipbuilding Corp., 303 U. S. 41 (1938); 
and Adams v. Nagle, 303 U. S. 532 (1938).

In effect, the Court says that the Food, Drug, and 
Cosmetic Act has always authorized threshold injunc-
tions or declaratory judgment relief: that this relief has 
been available since the enactment of the law in 1938, 
and that it would have been granted in appropriate cases 
which are “ripe” for review. I must with respect char-
acterize this as a surprising revelation. Despite the 
highly controversial nature of many provisions of such 
regulations under the Act, this possibility has not been 
realized by ingenious and aggressive counsel for the drug 
and food and cosmetics industries until this time. The 
Court’s opinion and the briefs cite only a single case in 
which such relief has been granted prior to the present 
cases, and that preceded enactment of the present statu-
tory scheme. Morgan v. Nolan, 3 F. Supp. 143 (D. C. 
S. D. Ind. 1933), aff’d, 69 F. 2d 471 (G. A. 7th Cir. 
1934). The fact of the matter is that, except for the 
instances enumerated in §§701 (e) and (f), the avenue 
for attack upon the statute and regulations has been by 
defense to specific enforcement actions by the agency. 
Congress has been well aware of this for more than a 
generation that the statute has been in effect.12

Where a remedy is provided by statute, I submit that 
it is and has been fundamental to our law, to judicial 
administration, to the principle of separation of powers 
in our Constitution, that the courts will withhold equi-
table or discretionary remedies unless they conclude that 
the statutory remedy is inadequate. Even then, as the 

12 Indeed, Congressman Lea, principal floor manager for the bill 
which became the 1938 Act, told his colleagues that the review 
provisions of the new bill were not retroactive, and that pre-
existing regulations were therefore unreviewable unless re-enacted. 
83 Cong. Rec. 7776-7777 (1938).
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Court recognizes, the case must be “ripe” or appropriate 
for threshold judicial review. Any other doctrine than 
this—any doctrine which so far departs from judicial 
restraint and judicial recognition of the power of the 
Congress and the administrative agencies—is bound to 
be disruptive. It would mean that provisions in regu-
latory statutes and regulations of a wide variety of 
administrative agencies would be subject to threshold 
attack because Congress has not, in addition to providing 
judicial review by prescribed procedures, also said to the 
courts, “thou shalt not enjoin in limine.”

The limited applicability of the Administrative Pro-
cedure Act in these cases is entirely clear. That Act 
requires that unless precluded by Congress final agency 
action of the sorts involved here must be reviewable at 
some stage, and it recognizes that such review must be 
“adequate.” It merely presents the question in these 
cases. It does not supply an answer. Certainly, it would 
be revolutionary doctrine that the Administrative Pro-
cedure Act authorizes threshold suits for injunction even 
where another and adequate review provision is available. 
The Court refers to the Administrative Procedure Act 
as “seminal.” It is, in a real sense; but its seed may 
not produce the lush, tropical jungle of the doctrine that 
the Court will permit agency action to be attacked 
in limine by suit for injunction or declaratory action 
unless Congress expressly prohibits review of regulatory 
action. See 3 Davis, Administrative Law Treatise § 22.08 
(1958).

I submit that if we are to judge and not to legislate 
policy, we should implement and not contradict the pro-
gram laid out by the Congress. Congress did not intend 
that the regulations at issue in this case might be chal-
lenged in gross, apart from a specific controversy, or in 
the district courts, or by injunction or declaratory judg-
ment action. On the contrary, the clear intent was that
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the regulations, being to protect the consumer from 
unsafe, potentially harmful, and “misbranded” foods, 
drugs, devices, and cosmetics, were to be subject to 
challenge only by way of defense to enforcement pro-
ceedings. It was Congress’ judgment, after much con-
troversy, that the special nature of the Act and its 
administration required this protection against delay and 
disruption. We should not arrogate to ourselves the 
power to override this judgment. Not a single case cited 
by the majority in which agency action was held review-
able arose against this kind of background of legislative 
hostility to threshold review in the district courts.

The Court is in error, I submit, in its approach to this 
problem; and, as I shall attempt to show, it is in error 
in its decision that, even given this permissive approach 
to the use of judicial injunctive power, these controver-
sies are “ripe” or appropriate for decision.

II.
I come then to the questions whether the review 

otherwise available under the statute is “adequate,” 
whether the controversies are “ripe” or appropriate for 
review in terms of the evaluation of the competing pri-
vate and public interests. I discuss these together 
because the questions of adequacy and ripeness or appro-
priateness for review are interrelated. I again note that 
no constitutional issues are raised, and, indeed, no issues 
as to the authority of the agency to issue regulations of 
the general sort involved. The only issue is whether 
that authority was properly exercised.

There is, of course, no abstract or mechanical method 
for determining the adequacy of review provisions. 
Where personal status or liberties are involved, the 
courts may well insist upon a considerable ease of chal-
lenging administrative orders or regulations. Cf. Rusk n . 
Cort, 369 U. S. 367 (1962); but cf. Heikkila v. Barber, 
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345 U. S. 229 (1953).13 But in situations where a regula-
tory scheme designed to protect the public is involved, 
this Court has held that postponement of the opportunity 
to obtain judicial relief in the interest of avoiding dis-
ruption of the regulatory plan is entirely justifiable. 
Ewing v. Mytinger & Casselberry, 339 U. S. 594 (1950); 
cf. Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41 
(1938).14 The Ewing case dramatically illustrates the 
point. It involves the same statute and enforcement 
plan as are now before us. Appellee filed suit in the 
United States District Court to restrain enforcement of 
the provision of the Food, Drug, and Cosmetic Act 
which authorizes multiple seizure of misbranded prod-
ucts. Appellee claimed that the provision was unconsti-
tutional under the Due Process Clause, and that the 
agency had acted arbitrarily “in instituting” (through 
the Attorney General) multiple seizures without affording 
appellee an opportunity for hearing as to whether there 
was “probable cause” for the seizures. A three-judge 
district court was convened. It held for appellee on 
both issues and granted an injunction. This Court 
reversed on the grounds that no hearing is necessary for 
the administrative determination of probable cause, and 
that, in any event, the District Court had no jurisdiction 
to review that determination.15

13 See Jaffe, Judicial Control of Administrative Action 372.
14 In Ewing, 339 U. S., at 599, a case under the Federal Food, 

Drug, and Cosmetic Act, the Court held “it is not a requirement of 
due process that there be judicial inquiry before discretion can be 
exercised. It is sufficient, where only property rights are concerned, 
that there is at some stage an opportunity for a hearing and a 
judicial determination. Phillips v. Commissioner, 283 U. S. 589, 
596-597; Bowles v. Willingham, 321 U. S. 503, 520; Yakus v. United 
States, 321 U. S. 414, 442-443.”

15 Where Congress has created a right but provided no avenue 
for judicial protection against its obliteration, suit for injunctive 
relief may be available under 28 U. S. C. § 1337, relating to pro-
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It is no answer to Ewing to point out, as the Court 
does, that the precise determination attacked by the 
plaintiff was that of probable cause for recommending 
multiple seizures. The important point is that the 
Court held that the processes of the District Court could 
not be invoked except in the enforcement action pro-
vided by Congress. The following quotation from Mr . 
Justice  Dougla s ’ opinion for the Court demonstrates 
the controlling force of Ewing in the present case:

“Judicial review of this preliminary phase of the 
administrative procedure does not fit the statutory 
scheme nor serve the policy of the Act. Congress 
made numerous administrative determinations under 
the Act reviewable by the courts. . . . This highly 
selective manner in which Congress has provided 
for judicial review reinforces the inference that the 
only review of the issue of probable cause which 
Congress granted was the one provided in the libel 
suit. Cf. Switchmen’s Union v. Board, 320 U. S. 
297, 305-306. ... If the District Court can step 
in, stay the institution of seizures, and bring the 
administrative regulation to a halt until it hears the 
case, the public will be denied the speedy protection 
which Congress provided by multiple seizures.” 339 
U. S., at 600-601.

In Ewing, the company’s only recourse was to defend 
in the seizure actions, availing itself of consolidation of 
the multiple suits if it so desired. 339 U. S., at 602.

ceedings “arising under any Act of Congress regulating commerce 
or protecting trade and commerce against restraints and monop-
olies.” See Leedom v. Kyne, 358 U. S. 184 (1958), where this 
Court authorized suit in the district courts to set aside an NLRB 
certification of a bargaining unit in which the Board had included 
both supervisory and nonsupervisory personnel—concededly without 
authority of statute. But cf. Switchmen’s Union v. Board, 320 U. S. 
297 (1943).
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Despite the hardship and destructive publicity of mul-
tiple seizures—a more serious variety of the kind of 
hardship which seems profoundly to affect the Court in 
the present cases—this Court refused to hold that the 
remedy of judicial review by defense in these actions was 
inadequate. On the contrary, it held that “Congress 
weighed the potential injury to the public from mis-
branded articles against the injury to the purveyor of 
the article from a temporary interference with its dis-
tribution and decided in favor of the speedy, preventive 
device of multiple seizures.” 339 U. S., at 601.

I submit that this Court’s action in Nos. 39 and 438 
sharply departs from Ewing and from the principles of 
judicial restraint and respect for congressional enact-
ments and administrative agencies which have to this 
day been fundamental to our jurisprudence. The Court 
refers in passing to the injunctions here as “traditional 
avenues of judicial relief.” But there is nothing “tra-
ditional” about the courts providing injunctive relief 
against agency action in situations where the Congress 
has prescribed another avenue which is available to the 
plaintiffs. Eloquent testimony of this is the paucity 
of pertinent precedents.

The three decisions of this Court principally relied 
upon by the majority here are primarily noteworthy for 
their difference rather than their analogy. In each of 
them the particular statutory scheme involved expressly 
provided for the jurisdiction of the court in which the suit 
was brought. In none of them is the action maintained 
despite congressional provision of another and different 
remedy.

Columbia Broadcasting System v. United States, 316 
IT. S. 407 (1942), concerned a regulation promulgated 
by the FCC which would have refused a license to any 
station which entered into defined types of network con-
tracts. CBS, a network and not a station licensee,
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brought an action to enjoin enforcement of the regula-
tion, claiming that it was beyond the Commission’s 
power. The action was brought under § 402 (a) of the 
Communications Act itself (48 Stat. 1093) which makes 
applicable the provisions of the Urgent Deficiencies Act 
to “suits to enforce, enjoin,” etc., any order of the Com-
mission with certain exceptions not here relevant. Thus, 
the statute itself provided for injunctive action against 
orders of the Commission. The only problem in the case 
was whether the particular order was “reviewable” at all 
on suit of CBS and, if so, whether the action was prema-
ture—not whether the courts might, consistently with the 
congressional scheme, entertain suit for injunction in 
proper circumstances, because that was settled by specific 
provisions in the Act. The Court held that the action 
could be maintained. And it held that CBS had no ade-
quate alternative remedy. At most, CBS could have 
intervened in a proceeding controlled by a station apply-
ing for a license—if there were such a proceeding.16 The 
Court therefore held that CBS could challenge the regu-
lation before it was invoked against a licensee. This is 
a far cry from the present cases in which despite the 
absence of statutory authorization of district court juris-
diction over the injunctive procedure, and in face of the 
regulatory design, the manufacturers seek to invoke the 
courts’ general equity power to override what appears to 
be the studied and deliberate intention of the Congress.

In United States v. Storer Broadcasting Co., 351 U. S. 
192 (1956), the FCC promulgated a rule limiting to five 
the number of television stations which would be licensed 
to a single person. The same day it denied, on the basis 
of the rule, an application by Storer, which owned five 
stations, for an additional station. Storer appealed, not 

16 As a leading commentator has noted, the basic issue was that 
of CBS’ standing. Jaffe, op. cit. supra, at 394.
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to the District Court, but to the Court of Appeals, for 
review of the Commission’s rulemaking order. The Court 
of Appeals had jurisdiction by specific statutory provi-
sion to entertain petitions to review final orders of the 
Commission upon application of “[a]ny party aggrieved.” 
64 Stat 1130, 5 U. S. C. § 1034. This Court held that 
Storer had standing to maintain the petition for review, 
that the rule was a “final order” for review purposes 
and that the controversy with respect to the limitation 
rule was “ripe” for review. Again, the important point 
to note is that the case did not involve the assertion of 
district court jurisdiction in the absence of statute, or 
the overriding of administrative design or congressional 
intent. Storer utilized a procedure expressly made avail-
able by the statute. It sought review in the Court of 
Appeals where the Commission action was reviewed on 
the basis specified by statute, including the weight given 
to the agency findings and record. It did not commence 
a separate action, not provided for in the statute, in 
which the District Court’s original jurisdiction was in-
voked. Storer, in brief, involves an action pursuant to 
the statute, and not in conflict with its plan as is true 
of the present cases.

The third case is Frozen Food Express v. United States, 
351 U. S. 40 (1956). The ICC issued an order, after 
investigation and hearing, listing commodities which it 
found not to be “agricultural” for purposes of an exemp-
tion from the requirement of obtaining a certificate of 
convenience and necessity under the Interstate Commerce 
Act. A motor carrier sued in the United States District 
Court to enjoin and set aside the Commission’s order. 
The statute under which the suit was brought expressly 
gives the district courts jurisdiction to enjoin, etc., “any 
order of the Interstate Commerce Commission.” 28 
U. S. C. § 1336. Accordingly, here, too, there was no 
question of the courts furnishing a forum which the
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regulatory statute did not provide. This case, like Co-
lumbia Broadcasting and Storer, supra, therefore, does 
not touch the key problem of the instant cases. It is 
relevant only on the issue of “ripeness”—an intensely 
particularized inquiry involving considerations which, as 
I shall discuss, should lead to rejection of the instant 
actions.17

Considering the impact of these three cases on the 
problem of “ripeness” in the instant cases, I first note that 
each of these three cases is, in effect, two-dimensional. 
The meaning, effect, and impact of the accused rule or 
decision are clear, simple, and obvious. None is part 
of the warp and woof of an elaborate administrative 
pattern, intimately woven into the congressional design. 
None of them is apt to take different shape or to be 
modified by practical administrative action. None of 
them is subject to the give-and-take of the administra-
tive process as it works, for example, in the realities of 
the complex world of food, drug, and cosmetic regulation. 
None of them is subject to exception upon application. 
None of them depends upon the independent judgment 
of the Attorney General for enforcement. These are 
stark, simple, two-dimensional regulations which do not 
depend upon the specifics of a particular situation for 
judgment as to their consonance with statutory authority 
nor are they subject to change in the process of admin-
istrative application. In short, in the three cases the 
courts proceeded within the procedural framework en-
acted by Congress, and the circumstances were such 
that the courts could make a sensible, realistic judgment 
as to whether the administrative rule matched the statu-

17 Mr . Just ice  Ha rla n  dissented in Frozen Food Express on the 
ground that “the case falls squarely within those carefully developed 
rules which require that judicial intervention be withheld until ad-
ministrative action has reached its complete development.” 351 
U. S., at 45.
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tory authority.18 These factors are entirely absent in 
the present cases. Analysis of the regulations in the 
present cases will, I believe, demonstrate the point.

In No. 336 (involving the regulation requiring “free 
access” to plants, processes, and formulae with respect to 
all “color additives”) the Court concludes “that the legal 
issue as presently framed is not appropriate for judicial 
resolution.” It bases its conclusion upon two factors: 
(1) that the Secretary may or may not order inspection, 
and, if denied access, he may or may not decide to use 
the authority of the regulation to withdraw or suspend 
certification without which the manufacturer may not 
continue his business in the products; and (2) that judg-
ment as to whether the regulation is authorized depends 
upon an understanding of the types of enforcement prob-
lems encountered by FDA, the need for supervision and 
the safeguards devised to protect legitimate trade 
secrets. The Court also says that it is an adequate 
remedy for the manufacturer to defer challenge until 
after access is demanded and denied and further certifi-
cation services by the agency are suspended. The sus-
pension of certification services means a shutdown, at 
least pro tanto, but the Court says, with an optimism 
which is probably not shared by the industry, that 
“prompt” challenge through administrative procedure 
and court review can then be had.

Precisely the same considerations demonstrate, I sub-
mit, that the regulations in No. 39 and No. 438 should 
similarly be immune from attack in these suits. In 
No. 438, the accused regulations were also issued under 
§ 701 (a), the general power to promulgate regulations 
for the efficient administration of the Act, specifically 
the 1960 amendments to promote “safety-in-use” of color

18 Although Frozen Food Express involved problems of definition, 
they were not comparable to the complex, subtle, technical consid-
erations involved in the “definition” or “every time” regulations here.
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additives. As the Court states, by the regulations in 
No. 438 the Commissioner “amplified the statutory defi-
nition” of color additives to include diluents and certain 
cosmetics and hair dyes. By provisions in the statute, 
74 Stat. 399, 21 U. S. C. § 376 (a)(1)(A), a product con-
taining a “color additive” shall be deemed “adulterated” 
unless the color additive and its proposed use have been 
submitted to FDA, tested and listed in an FDA regula-
tion as safe and unless the particular additive comes from 
a certified batch, or has been exempted from certification. 
Distribution of a product without compliance runs the 
risk of seizure, injunction, or criminal prosecution upon 
action of the Attorney General. Again, there is no ques-
tion that the Commissioner could refine and “amplify” 
the definition of “color additives.” The argument is 
whether he could do it in this particular way, to include 
these particular items.

Now, with all respect, I submit that this controversy 
is clearly, transparently and obviously unsuited to adju-
dication by the courts in limine or divorced from a par-
ticular controversy. Every reason advanced in No. 336 
(the “access” regulation) is applicable here with equal or 
greater force to repel this effort to secure judicial review 
at this stage. (1) In No. 336, the Court pointed out 
that the Commissioner might or might not demand access 
and withdraw certification in a particular case. Sim-
ilarly, in the present case it is impossible to ascertain 
at this stage how and whether in a particular situation 
the regulation will apply to that situation. First and 
most obvious is the fact that any manufacturer may 
apply for an exemption from the regulation if, as applied 
to his particular situation, it is unfair or unduly burden-
some or—more significantly—if it falls outside of the 
statutory intendment. And even more than in the case 
of the access regulation, the definitional regulation 
is not self-enforcing. Indeed, in respect of the access
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regulation the Commissioner may resort to a measure of 
self-help by withholding certification services, whereas 
if the FDA wishes to take action against a manufacturer 
who refuses to submit a “color additive” to the agency 
on the ground that it is not covered, the agency must 
institute an independent proceeding in court which it 
can do only if the Attorney General agrees with its 
conclusions.

(2) In No. 336, the Court was influenced by the 
obvious fact that adjudication of the legality of the 
access regulation requires an understanding of the 
enforcement problems of the agency and the actual needs 
for supervision. I agree. But I respectfully suggest that 
if this is true of a simple investigatory and enforcement 
regulation like that requiring access to plants and proc-
esses, it is much more compelling in respect of a complex 
regulation defining “color additives.” How, for example, 
can a court possibly judge whether a substance should 
be included in the definition outside of the context of a 
specific controversy and in the absence of detailed 
information as to the agency problem?

The Court, however, describes the issue in No. 438 as 
“a straightforward legal one: what general classifications 
of ingredients fall within the coverage of the Color Addi-
tive Amendments?” The Court says that “this is not a 
situation in which consideration of the underlying legal 
issues would necessarily be facilitated if they were raised 
in the context of a specific attempt to enforce the regula-
tions.” With all respect, these statements are totally 
divorced from reality. For example, the statute itself 
includes within the definition of a “color additive” any 
“other substance” which “when added or applied to a 
food, drug, or cosmetic, or to the human body or any part 
thereof, is capable (alone or through reaction with an-
other substance) of imparting color thereto.” § 201 (t)(l), 
74 Stat. 397, 21 U. S. C. § 321 (t)(l). Can it be seriously
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contended that the question, for example, whether a 
particular diluent—solvent or substance serving to di-
lute—meets this definition is “a straightforward legal 
one,” decision of which would not “necessarily be 
facilitated” if raised in specific context? I note that the 
Court recognizes the frailty of its pronouncement in a 
footnote in which it says that “If in the course of further 
proceedings the District Court is persuaded that tech-
nical questions are raised that require a more concrete 
setting for proper adjudication, a different issue will be 
presented”! But I submit, with respect, that this ques-
tion which, even standing alone, would dictate our rejec-
tion of the action in No. 438, can and must be faced, here 
and now ; and the answer to it is clear and obvious. It is 
clear beyond question, merely on the basis of the nature 
of the agency action, that these regulations on their face 
raise questions which should not be adjudicated in the 
abstract and in the general, but which require a “concrete 
setting” for determination. A threshold injunction is 
entirely unsuitable in these circumstances. It places the 
administration of a public-safety statute at the mercy 
of counsel’s ability to marshall and deploy horrible 
examples which logic may accommodate, but the reality 
of administration would repel. Our training as lawyers 
and judges, our respect for the administrative process, 
and our awareness of the complexities of life should warn 
us not to fall into the trap of abstract, generalized, gross 
review.

The regulation in No. 39 relates to a 1962 amendment 
to the Act requiring manufacturers of prescription drugs 
to print on the labels or other printed material, the 
“established name” of the drug “prominently and in type 
at least half as large as that used thereon for any pro-
prietary name or designation for such drug.” § 502 (e)(1), 
76 Stat. 790, 21 U. S. C. § 352 (e)(1). Obviously, this 
requires some elucidation, either case-by-case or by gen-

262-921 0-68-16 
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eral regulation or pronouncement, because the statute 
does not say that this must be done “every time,” or 
only once on each label or in each pamphlet, or once 
per panel, etc., or that it must be done differently on 
labels than on circulars, or doctors’ literature than on 
directions to the patients, etc. This is exactly the tra-
ditional purpose and function of an administrative 
agency. The Commissioner, acting by delegation from 
the Secretary, took steps to provide for the specifica-
tion. He invited and considered comments and then 
issued a regulation requiring that the “established name” 
appear every time the proprietary name is used. A 
manufacturer—or other person who violates this regu-
lation—has mislabeled his product. The product may be 
seized; or injunction may be sought; or the mislabeler 
may be criminally prosecuted. In any of these actions 
he may challenge the regulation and obtain a judicial 
determination.

The Court, however, moved by petitioners’ claims as 
to the expense and inconvenience of compliance and the 
risks of deferring challenge by noncompliance, decrees 
that the manufacturers may have their suit for injunc-
tion at this time and reverses the Third Circuit. The 
Court says that this confronts the manufacturer with a 
“real dilemma.” But the fact of the matter is that the 
dilemma is no more than citizens face in connection with 
countless statutes and with the rules of the SEC, FTC, 
FCC, ICC, and other regulatory agencies. This has not 
heretofore been regarded as a basis for injunctive relief 
unless Congress has so provided. The overriding fact 
here is—or should be—that the public interest in avoid-
ing the delay in implementing Congress’ program far 
outweighs the private interest; and that the private 
interest which has so impressed the Court is no more 
than that which exists in respect of most regulatory 
statutes or agency rules. Somehow, the Court has con-
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eluded that the damage to petitioners if they have to 
engage in the required redesign and reprint of their labels 
and printed materials without threshold review outweighs 
the damage to the public of deferring during the tedious 
months and years of litigation a cure for the possible 
danger and asserted deceit of peddling plain medicine 
under fancy trademarks and for fancy prices which, 
rightly or wrongly, impelled the Congress to enact this 
legislation. I submit that a much stronger showing is 
necessary than the expense and trouble of compliance and 
the risk of defiance. Actually, if the Court refused to 
permit this shotgun assault, experience and reasonably 
sophisticated common sense show that there would 
be orderly compliance without the disaster so dramati-
cally predicted by the industry, reasonable adjustments 
by the agency in real hardship cases, and where extreme 
intransigence involving substantial violations occurred, 
enforcement actions in which legality of the regulation 
would be tested in specific, concrete situations. I re-
spectfully submit that this would be the correct and 
appropriate result. Our refusal to respond to the vastly 
overdrawn cries of distress would reflect not only healthy 
skepticism, but our regard for a proper relationship be-
tween the courts on the one hand and Congress and the 
administrative agencies on the other. It would repre-
sent a reasonable solicitude for the purposes and pro-
grams of the Congress. And it would reflect appropriate 
modesty as to the competence of the courts. The courts 
cannot properly—and should not—attempt to judge in 
the abstract and generally whether this regulation is 
within the statutory scheme. Judgment as to the “every 
time” regulation should be made only in light of specific 
situations, and it may differ depending upon whether the 
FDA seeks to enforce it as to doctors’ circulars, pamphlets 
for patients, labels, etc.
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I submit, therefore, that this invitation to the courts 
to rule upon the legality of these regulations in these 
actions for injunction and declaratory relief should be 
firmly rejected. There is nothing here approaching the 
stringent showing that should be required before the 
courts will undertake to provide a remedy that Congress 
has not authorized but which, on the contrary, it has 
deliberately declined to afford. Those challenging the 
regulations have a remedy and there are no special rea-
sons to relieve them of the necessity of deferring their 
challenge to the regulations until enforcement is under-
taken. In this way, and only in this way, will the 
administrative process have an opportunity to function— 
to iron out differences, to accommodate special problems, 
to grant exemptions, etc. The courts do not and should 
not pass on these complex problems in the abstract and 
the general—because these regulations peculiarly depend 
for their quality and substance upon the facts of par-
ticular situations. We should confine ourselves—as our 
jurisprudence dictates—to actual, specific, particularized 
cases and controversies, in substance as well as in techni-
cal analysis. And we should repel these attacks, for we 
have no warrant and no reason to place these programs, 
essential to the public interest, and many others which 
this Court’s action today will affect, at the peril of dis-
ruption by injunctive orders which can be issued by a 
single district judge. In short, the parties have an “ade-
quate remedy” to test the regulations; these controversies 
are not “ripe” for judicial decision; and it is not appro-
priate that the courts should respond to the call for this 
private relief at disproportionate burden to the public 
interest. With all respect, we should refuse to accept the 
invitation to abandon the traditional insistence of the 
courts upon specific, concrete facts, and instead entertain 
this massive onslaught in which it will be utterly impos-
sible to make the kind of discrete judgments which are
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within judicial competence. With all respect, we should 
not permit the administration of a law of the Congress 
to be disrupted by this nonadjudicable mass assault.

Mr . Justice  Clark , dissenting.
I join my Brother Fortas ’ dissent. As he points out 

the regulations here merely require common honesty and 
fair dealing in the sale of drugs. The pharmaceutical 
companies, contrary to the public interest, have through 
their high-sounding trademarks of long-established medi-
cines deceitfully and exorbitantly extorted high prices 
therefor from the sick and the infirm. Indeed, I was so 
gouged myself just recently when I purchased some ordi-
nary eyewash drops and later learned that I paid 10 
times the price the drops should have cost. Likewise, 
a year or so ago I purchased a brand name drug for the 
treatment of labyrinthitis at a cost of some $12, which 
later I learned to buy by its established name for 
about $1.

The Court says that its action in so sabotaging the 
public interest is required because the laboratories will 
have to ‘‘change all their labels, advertisements, and pro-
motional materials . . . destroy stocks of printed matter; 
and they must invest heavily in new printing type and 
new supplies.” I submit that this is a lame excuse for 
permitting the continuance of such a dishonest practice. 
Rather than crying over the plight that the laboratories 
have brought on themselves the Court should think more 
of the poor ailing folks who suffer under the practice. 
I dare say that the practice has prevented millions from 
obtaining needed drugs because of the price. The labels 
involved here mislead the public by passing off ordinary 
medicines as fancy cures. The Commissioner was right 
in directing that the practice be stopped.

I hope that the Congress will not delay in amending 
the Act to close this judicial exition that the Court has 
unwisely opened up for the pharmaceutical companies.
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SECURITIES AND EXCHANGE COMMISSION v. 
UNITED BENEFIT LIFE INSURANCE CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT.

No. 428. Argued April 10, 1967.—Decided May 22, 1967.

Petitioner, the Securities and Exchange Commission (SEC), brought 
this action to enjoin respondent, United Benefit Life Insurance 
Co. (United), from offering its “Flexible Fund Annuity” contract 
without meeting the registration requirements of the Securities 
Act of 1933 and to compel United to register the “Flexible Fund” 
as an “investment company” pursuant to § 8 of the Investment 
Company Act of 1940. The “Flexible Fund” contract is a de-
ferred, or optional, annuity plan, under which the purchaser 
agrees to pay a fixed monthly premium for a certain number of 
years. United maintains the Fund consisting of the purchasers’ 
premiums less expenses in a separate account invested mostly in 
common stocks to produce capital gains as well as interest return. 
The cash value of a purchaser’s interest, which is measured by 
and varies with the investment experience of the “Flexible Fund” 
account, may be withdrawn before maturity, or at maturity 
(when the purchaser’s interest in the Fund ends) it may be used 
to purchase a conventional fixed dollar annuity. The contract 
also contains a provision for a guaranteed minimum cash value 
ranging from 50% of net premiums the first year to 100% after 
10 years which is available before or at maturity. United features 
the program as an investment opportunity to gain through com-
mon stock investment. The SEC contended that the pre-maturity 
phase of the contract was separable and constituted a “security” 
under the Securities Act. The Court of Appeals upheld the 
District Court’s conclusion that the contract should be consid-
ered in its entirety and thus viewed had the character of insurance 
and came within the optional annuity exemption in § 3 (a) of 
the Securities Act. Though the Court of Appeals acknowledged 
as controlling 8. E. C. v. Variable Annuity Life Insurance Co., 
359 U. S. 65 (VALIC), which held that a variable annuity con-
tract was an investment contract and not exempt from the 
securities laws as insurance, it read the decision only as holding 
that a company in order to qualify its products as insurance must 
bear a substantial part of the investment risk associated with 
the contract. The court felt that test was satisfied here by the
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net premium guarantee and conversion to payments which in-
cluded an interest element. Consequently, the question whether 
the “Flexible Fund” was an investment company under the 
Investment Company Act was not reached. Held:

1. The operation of the “Flexible Fund” contract during the 
pre-maturity period during which the insurer promises to serve 
as an investment agency is distinctly separable from the post-
maturity benefit scheme which is exempted from the Securities 
Act. Pp. 207-209.

2. The “Flexible Fund” contract does not come within the 
insurance exemption of § 3 (a) of the Securities Act since the 
appeal to the purchaser is not on the usual basis of stability and 
security but on the prospect of “growth” through sound invest-
ment management. United’s assumption of an investment risk 
by its guarantee of cash value based on net premiums (a factor 
given undue weight by the Court of Appeals in considering 
V ALIC) cannot by itself create an insurance provision under the 
federal definition. Pp. 209-211.

3. The accumulation provisions of the “Flexible Fund” contract 
constitute an investment contract under § 2 of the Securities Act 
under the test that the terms of the offer shape the character of 
the instrument under the Act, the contract here being offered to 
purchasers in competition with mutual funds. Pp. 211-212.

4. The question whether the “Flexible Fund” may be separated 
from United’s insurance activities and considered an investment 
company under the Investment Company Act is remanded to 
the Court of Appeals for further consideration. P. 212.

123 U. S. App. D. C. 305, 359 F. 2d 619, reversed and remanded.

Solicitor General Marshall argued the cause for peti-
tioner. With him on the brief were Robert S. Rifkind, 
Philip A. Loomis, Jr., Solomon Freedman, Walter P. 
North and Jacob H. Stillman.

Daniel J. McCauley, Jr., argued the cause for respond-
ent. With him on the brief were Morris L. Weisberg and 
Donald F. Evans.

Joseph B. Levin, Robert L. Augenblick and Marc A. 
White filed a brief for the Investment Company Insti-
tute et al., as amici curiae, urging reversal.
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Mr . Justi ce  Harlan  delivered the opinion of the 
Court.

This action was initiated by the Securities and Ex-
change Commission to enjoin respondent (United) from 
offering its “Flexible Fund Annuity” contract without 
undertaking the registration required by § 5 of the Securi-
ties Act of 1933,1 and to compel United to register the 
“Flexible Fund” itself as an “investment company” pur-
suant to § 8 of the Investment Company Act of 1940.1 2

The “Flexible Fund Annuity” is a deferred, or optional, 
annuity plan having characteristics somewhat similar to 
those of the variable annuities this Court held, in >S. E. C. 
v. Variable Annuity Life Insurance Co., 359 U. S. 65 
(V ALIC), to be subject to the Securities Act. Like 
the variable annuity, it is a recent effort to meet the 
challenge of inflation by allowing the purchaser to reap 
the benefits of a professional investment program while 
at the same time gaining the security of an insurance 
annuity.3 There are, however, significant differences be-
tween the “Flexible Fund” contract and the variable 
annuity, and it is claimed that these differences suffice to 
bring the “Flexible Fund” contract within the “optional 
annuity contract” exemption of § 3 (a) (8) of the Securi-
ties Act4 and to bring the “Flexible Fund” itself within

148 Stat. 77, 15 U. S. C. § 77e.
2 54 Stat. 803, 15 U. S. C. § 80a-8.
3 United’s sales brochure describes the plan as featuring “a method 

of accumulation modernized to keep pace with today’s living . . . 
and a chance to share in the growth of the country’s economy.” At 
the same time it is claimed that the plan “combines this new method 
of accumulation with the time-tested advantages of a lifetime 
annuity ... a savings and accumulation plan that guarantees a 
lifetime income at maturity.”

4 48 Stat. 76, 15 U. S. C. § 77c (a)(8) exempts from the operation 
of the Securities Act “Any insurance or endowment policy or annuity 
contract or optional annuity contract, issued by a corporation subject 
to the supervision of the insurance commissioner, bank commis-
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the “insurance company” exemption of § 3 (c)(3) of the 
Investment Company Act, 54 Stat. 798, 15 U. S. C. § 80a- 
3(c)(3).

The purchaser of a “Flexible Fund” annuity agrees to 
pay a fixed monthly premium for a number of years be-
fore a specified maturity date. That premium, less a de-
duction for expenses (the net premium), is placed in a 
“Flexible Fund” account which United maintains sep-
arately from its other funds, pursuant to Nebraska law. 
Neb. Rev. Stat. § 44-310.06 (1963 Cum. Supp.). United 
undertakes to invest the “Flexible Fund” with the object 
of producing capital gains as well as an interest return, 
and the major part of the fund is invested in common 
stocks. The purchaser, at all times before maturity, is 
entitled to his proportionate share of the total fund and 
may withdraw all or part of this interest. The purchaser 
is also entitled to an alternative cash value measured by 
a percentage of his net premiums which gradually in-
creases from 50% of that sum in the first year to 100% 
after 10 years. Other features, common to conventional 
annuity contracts, are also incorporated in United’s plan.* 5

At maturity, the purchaser may elect to receive the 
cash value of his policy, measured either by his interest 
in the fund or by the net premium guarantee, whichever 
is larger. He may also choose to convert his interest 
into a life annuity under conditions specified in the 

sioner, or any agency or officer performing like functions, of any 
State or Territory of the United States or the District of Columbia.”

5 For example a refund of premiums is provided in case of death 
before maturity. Deferred periods of varying duration may be 
chosen, and the purchaser may elect to turn his cash value into an 
annuity at a date before specified maturity. Standard incontest-
ability clauses and assignment clauses are incorporated into the con-
tract. The contract at issue in 8. E. C. v. Variable Annuity Life 
Insurance Co., 359 U. S. 65, also had some ancillary features common 
to all standard annuity contracts. The Court did not find them 
determinative. Id., at 73, n. 15.
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“Flexible Fund” contract. These conditions relate future 
benefits to dollars available at maturity so the dollar 
benefits to be received will vary with the cash value at 
maturity. However, the net premium guarantee is, be-
cause of this conversion system, also a guarantee that 
a certain amount of fixed-amount payment life annuity 
will be available at maturity.

After maturity the policyholder has no further interest 
in the “Flexible Fund.” He has either received the value 
of his interest in cash, or converted to a fixed-payment 
annuity in which case his interest has been transferred 
from the “Flexible Fund” to the general reserves of the 
company, and mingled, on equal terms per dollar of cash 
value, with the interests of holders of conventional 
deferred annuities.

Because of the termination of interest in the “Flexible 
Fund” at maturity, the SEC contended that the portion 
of the “Flexible Fund” contract which dealt with the 
pre-maturity period was separable and a “security,” 
within the meaning of the Securities Act. It was agreed 
that the provisions dealing with the operation of the 
fixed-payment annuity were purely conventional insur-
ance provisions, and thus beyond the purview of the 
SEC. The District Court held that the guarantee of 
a fixed-payment annuity of a substantial amount gave 
the entire contract the character of insurance. The Court 
of Appeals for the District of Columbia Circuit affirmed. 
123 U. S. App. D. C. 305, 359 F. 2d 619. That court 
rejected “the SEC’s basic premise that the contract 
should be fragmented and the risk during the deferred 
period only should be considered.” Considering the con-
tract as a whole, it found, as the SEC had urged, that 
this Court’s decision in VALIC, supra, was controlling. 
But it read that decision to hold only “that a company 
must bear a substantial part of the investment risk asso-
ciated with the contract ... in order to qualify its
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products as ‘insurance.’ ” 123 U. S. App. D. C., at 308, 
359 F. 2d, at 622. Because of the net premium guarantee 
and the conversion to payments which included an inter-
est element during the fixed-payment period, the court 
concluded that the “Flexible Fund” met this test. Be-
cause of the importance of the issue, and the need for 
clarifying the implications of the VALIC decision, we 
granted certiorari, 385 U. S. 918. We now reverse for 
reasons given below.

First, we do not agree with the Court of Appeals that 
the “Flexible Fund” contract must be characterized in 
its entirety. Two entirely distinct promises are included 
in the contract and their operation is separated at a fixed 
point in time. In selling a deferred annuity contract of 
any type, United must first decide what amount of 
annuity payment is to be allowed for each dollar paid 
into the annuity fund at maturity.6 In making that 
calculation United must analyze expected mortality, in-
terest, and expenses of administration. The outcome of 
that calculation is shown in the conversion table which 
is included in the “Flexible Fund” contract.

The second problem United must face in a deferred 
annuity is to determine what amount will be available 
for the annuity fund at maturity. In a conventional 
annuity where a fixed amount of benefits is stipulated 
it is essential that the premiums both cover expenses 
and produce a fund sufficient to support the promised 
benefits.7 In fixing the necessary premium mortality

6 Annuities may indeed be purchased for a single premium, and 
it is the basic single-premium calculation which controls the bene-
fits of all deferred plans. See Johnson, The Variable Annuity— 
Insurance, Investment, or Both?, 48 Geo. L. J. 641, 655; Mehr & 
Osler, Modem Life Insurance 79-102 (3d ed. 1961).

7 For such a calculation the retum-of-premium provision can be 
considered to be a form of term insurance provided by the company 
and included within the expense arrangements.
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experience is a subordinate factor and the planning 
problem is to decide what interest and expense rates 
may be expected. There is some shifting of risk from 
policyholder to insurer, but no pooling of risks among 
policyholders. In other words, the insurer is acting, in 
a role similar to that of a savings institution, and state 
regulation is adjusted to this role.8 The policyholder 
has no direct interest in the fund 9 and the insurer has 
a dollar target to meet.

The “Flexible Fund” program completely reverses the 
role of the insurer during the accumulation period. In-
stead of promising to the policyholder an accumulation 
to a fixed amount of savings at interest, the insurer prom-
ises to serve as an investment agency and allow the 
policyholder to share in its investment experience. The 
insurer is obligated to produce no more than the guaran-
teed minimum at maturity, and this amount is substan-
tially less than that guaranteed by the same premiums 
in a conventional deferred annuity contract.10 The fixed- 
payment benefits are adjusted to reflect the number of 
dollars available, as opposed to the conventional annuity 
where the amount available is planned to reflect the 
promised benefits.

The insurer may plan to meet the minimum guarantee 
by split funding—that is, treating part of the net pre-

8 See Huebner & Black, Life Insurance 518-524 (5th ed. 1958).
9 See Johnson, supra, n. 6, at 673.
10 The table below compares the cash values of the “Flexible Fund” 

contracts with those of United’s standard deferred annuities:

Flexible Fund
Respondent’s 

standard deferred
Years Paid in guarantee annuity

1............ .......... 1,200 300 624
5...................... 6,000 3,461 5,460

10............ .......... 12,000 10,374 12,504
20............ .......... 24,000 21,774 30,792
30............ .......... 36,000 33,174 54,828
40............ .......... 48,000 44,574 87,156
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mium as it would a premium under a conventional de-
ferred annuity contract with a cash value at maturity 
equal to the minimum guarantee and investing only the 
remainder 11—or by setting the minimum low enough 
that the risk of not being able to meet it through in-
vestment is insignificant. The latter is the course United 
seems to have pursued.11 12 In either case the guarantee 
cannot be said to integrate the pre-maturity operation 
into the post-maturity benefit scheme. United could as 
easily attach a “Flexible Fund” option to a deferred life 
insurance contract or any other benefit which could 
otherwise be provided by a single payment. And the 
annuity portion of the contract could be offered inde-
pendently of the “Flexible Fund.” 13 We therefore con-
clude that we must assess independently the operation 
of the “Flexible Fund” contract during the deferred 
period to determine whether that separable portion of 
the contract falls within the class of those exempted by 
Congress from the requirements of the Securities Act, 
and, if not, whether the contract constitutes a “security” 
within § 2 of that Act, 48 Stat. 74, 15 U. S. C. § 77b.

The provisions to be examined are less difficult of 
classification than the ones presented to us in VALIC. 
There it was held that the entire plan under which bene-
fits continued to fluctuate with the fortunes of the. fund 

11 See O’Brien, Static Dollars? Dynamic Dollars? Why Not Have 
Both!, Apr. 25, 1960 Investment Dealers’ Digest (Mutual Fund 
Supplement) 56. Cf. Spellacy v. American Life Ins. Assn., 144 Conn. 
346, 131 A. 2d 834.

12 The record shows that United set its guarantee by analyzing 
the performance of common stocks during the first half of the 20th 
century and adjusting the guarantee so that it woidd not have be-
come operable under any prior conditions.

13 Advisers Fund, Inc., a mutual fund, sells shares on an install-
ment plan and simultaneously guarantees that an affiliated insurance 
company will allow the proceeds on redemption to be applied to 
the purchase of an annuity at specified conversion rates.
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after maturity, was not a contract of insurance within 
the § 3 (a) exemption. A pooling of mortality risk was 
operative during the payment period, and the contract was 
one of insurance under state law, but a majority of this 
Court held that “the meaning of ‘insurance’. . . under 
these Federal Acts is a federal question,” 359 U. S., at 
69, and “that the concept of ‘insurance’ involves some 
investment risk-taking on the part of the company.” 
Id., at 71. The argument “that the existence of ade-
quate state regulation was the basis for the exemption 
[the position taken by four dissenting Justices] . . . 
was conclusively rejected ... in VALIC for the reason 
that variable annuities are ‘securities’ and involve con-
siderations of investment not present in the conventional 
contract of insurance.” Prudential Insurance Co. v. 
3. E. C., 326 F. 2d 383, 388. It was implied in the major-
ity opinion in VALIC and made explicit by the two con-
curring Justices,14 that the exemption was to be con-
sidered a congressional declaration “that there then was 
a form of ‘investment’ known as insurance (including 
‘annuity contracts’) which did not present very squarely 
the sort of problems that the Securities Act . . . [was] 
devised to deal with, and which were, in many details, 
subject to a form of state regulation of a sort which 
made the federal regulation even less relevant.” VALIC, 
at 75 (opinion of Brennan , J.). In considering VALIC 
to have turned solely on the absence of any substantial 
investment risk-taking on the part of the insurer there, 
we think that the Court of Appeals in the present case 
viewed that decision too narrowly.

Approaching the accumulation portion of this con-
tract, in this light, we have little difficulty in concluding 
that it does not fall within the insurance exemption of

14 Mr . Just ic e Bre nn an  and Mr . Jus ti ce  Ste wa rt  joined in a 
concurring opinion written by Mr . Jus ti ce  Bren na n and also 
joined in the opinion of the Court.
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§ 3 (a) of the Securities Act. “Flexible Fund” arrange-
ments require special modifications of state law, and are 
considered to appeal to the purchaser not on the usual 
insurance basis of stability and security but on the pros-
pect of “growth” through sound investment manage-
ment.15 And while the guarantee of cash value based 
on net premiums reduces substantially the investment 
risk of the contract holder, the assumption of an invest-
ment risk cannot by itself create an insurance provision 
under the federal definition. Helvering v. Le Gierse, 
312 U. S. 531, 542. The basic difference between a con-
tract which to some degree is insured and a contract of 
insurance must be recognized.

We find it equally clear that the accumulation provi-
sions constitute an “investment contract” within the 
terms of § 2 of the Securities Act. As the Court said 
in & E. C. v. Joiner Leasing Corp., 320 U. S. 344, 352-353, 
“The test ... is what character the instrument is given 
in commerce by the terms of the offer, the plan of dis-
tribution, and the economic inducements held out to the 
prospect. In the enforcement of an act such as this it 
is not inappropriate that promoters’ offerings be judged 
as being what they were represented to be.” Contracts 
such as the “Flexible Fund” offer important competition 
to mutual funds, see Johnson, The Variable Annuity— 
Insurance, Investment, or Both?, 48 Geo. L. J. 641, and 
are pitched to the same consumer interest in growth 
through professionally managed investment. It seems 
eminently fair that a purchaser of such a plan be afforded 
the same advantages of disclosure which inure to a 
mutual fund purchaser under § 5 of the Securities Act. 
“At the state level the Uniform Securities Act makes

15 United’s primary advertisement for the “Flexible Fund” was 
headed “New Opportunity for Financial Growth.” United’s sales 
aid kit included displays emphasizing the possibility of investment 
return and the experience of United’s management in professional 
investing.
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explicit what seems to be the view of the great majority 
of blue sky administrators to the effect that variable 
annuities are securities . . . 1 Loss, Securities Regu-
lation 499. Given VALIC, we hold that for the pur-
poses of the Securities Act these contracts are also to be 
considered nonexempt securities and cannot be offered 
to the public without conformity to the registration 
requirements of § 5.

Because the courts below considered the contract itself 
to be exempt, they did not reach the question whether 
the “Flexible Fund” was an “investment company” under 
the Investment Company Act of 1940. In VALIC the 
sole business of the insurer was the issuance of the con-
tracts held to be securities, and thus the Court held the 
insurer to be an investment company. It is clear, how-
ever, that United in the main is an insurance company 
exempt from the requirements of the Investment Com-
pany Act. Moreover, the provisions of that Act are 
substantive and go well beyond the disclosure require-
ments of the Securities Act. Thus the question whether 
the fund may be separated from United’s other activities 
and considered an investment company is a difficult 
one. See Comment, 61 Mich. L. Rev. 1374; Note, Regu-
lation of Variable Annuity Sales: The Aftermath of 
SEC v. VALIC, 1959 Wash. U. L. Q. 206. An investiga-
tion into the relationship between the “Flexible Fund” 
and United’s insurance business, as well as an investiga-
tion of the possible conflicts between state and federal 
regulation, is required for a proper resolution. The 
SEC has requested us to remand the case for further 
consideration of this issue, and in view of its complexity, 
we deem this the wisest course.

The judgment of the Court of Appeals for the District 
of Columbia Circuit is reversed and the case is remanded 
to that court for further proceedings consistent with this 
opinion. SQ ordereci
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Decedent’s will established a bequest in trust to provide for monthly 
payments of $300 to his widow. If the trust income were insuffi-
cient the corpus could be invaded to make the specified payments, 
excess income was to be accumulated, and the widow was given 
power to appoint the entire corpus by will. On decedent’s estate 
tax return his executor claimed the marital deduction of one-half 
the gross estate, including therein the value of the trust corpus. 
The Commissioner of Internal Revenue determined that the trust 
did not qualify for the deduction because the widow’s right to 
income was not expressed as a “fractional or percentile share” 
of the total trust income, as required by Treas. Reg. § 20.2056 (b)- 
5 (c), which interprets 26 U. S. C. §2056 (b)(5). That pro-
vision, inter alia, qualifies for the deduction an interest where the 
surviving spouse is entitled for life to all the income from a 
“specific portion” of the trust corpus, with power in the surviving 
spouse to appoint such specific portion. The executor sued for 
a refund which the District Court granted on the basis that the 
“specific portion” of the trust whose income would amount to 
$300 per month could be computed and a deduction allowed for 
that amount, notwithstanding the Regulation. The Court of 
Appeals reversed. Held:

1. “Resolution of the question in this case, whether a qualifying 
'specific portion’ can be computed from the monthly stipend 
specified in a decedent’s will, is essentially a matter of discovering 
the intent of Congress.” In the legislative history of the marital 
deduction, “There is no indication whatsoever that Congress in-
tended the deduction only to be available [where the 'specific 
portion’ is expressed as a ‘fractional or percentile share’], nor 
is there any apparent connection between the purposes of the 
deduction and such a limitation on its availability.” Pp. 219-222.

2. “The Court of Appeals concluded . . . that the computa-
tion [of a ‘specific portion’ from the monthly stipend] could

262-921 0 - 68 - 17
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not be made because ‘[t]he market conditions for purposes of 
investment are unknown’ and, therefore, there are no constant 
investment factors to use in computing the maximum possible 
monthly income of the whole corpus.” However, while “perfect 
prediction of realistic future rates of return is not possible, . . . 
the use of projected rates of return in the administration of the 
federal tax laws is hardly an innovation. ... It should not be 
a difficult matter to settle on a rate of return available to a 
trustee under reasonable investment conditions. . . Pp. 223-224.

3. Such computation of a “specific portion” as to which a right 
to income is given “will not result in any of the combined marital 
estate escaping ultimate taxation in either the decedent’s or the 
surviving spouse’s estate.” The possibly different situation in 
the case of a power of appointment is not involved here. Pp. 224- 
225.

4. The “specific portion” must be determined on the basis of 
“the amount of the corpus required to produce the fixed monthly 
stipend, not . . . the present value of the right to monthly pay-
ments over an actuarially computed life expectancy.” Since the 
latter method was used by the District Court, the case is remanded 
for further proceedings. P. 225.

363 F. 2d 476, reversed and remanded.

Milton I. Baldinger argued the cause for petitioner. 
With him on the brief was Donald J. Fendrick.

Richard C. Pugh argued the cause for the United 
States. With him on the brief were Solicitor General 
Marshall, Assistant Attorney General Rogovin, Robert 
N. Anderson and Albert J. Beveridge III.

Mr . Justi ce  Fortas  delivered the opinion of the Court.
The issue in this case is whether a bequest in trust 

providing for the monthly payment to decedent’s widow 
of a fixed amount can qualify for the estate tax marital 
deduction under § 2056 (b)(5) of the Internal Revenue 
Code of 1954, 26 U. S. C. § 2056 (b)(5). That section 
allows a marital deduction from a decedent’s adjusted 
gross estate of up to one-half the value of the estate
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in respect to specified interests which pass to the sur-
viving spouse. Among the interests which qualify is one 
in which the surviving spouse “is entitled for life to . . . 
all the income from a specific portion [of the trust prop-
erty], payable annually or at more frequent intervals, 
with power in the surviving spouse to appoint . . . such 
specific portion . ...” 1

At the date of decedent’s death, the value of the trust 
corpus created by his will was $69,246. The will pro-
vided that his widow should receive $300 per month until 
decedent’s youngest child reached 18, and $350 per month 
thereafter. If the trust income were insufficient, corpus 
could be invaded to make the specified payments; if 
income exceeded the monthly amount, it was to be accu-

1The section reads, in full:
“(5) Life estate with power of appointment in surviving spouse.— 

In the case of an interest in property passing from the decedent, if 
his surviving spouse is entitled for life to all the income from the 
entire interest, or all the income from a specific portion thereof, 
payable annually or at more frequent intervals, with power in the 
surviving spouse to appoint the entire interest, or such specific 
portion (exercisable in favor of such surviving spouse, or of the 
estate of such surviving spouse, or in favor of either, whether or 
not in each case the power is exercisable in favor of others), and 
with no power in any other person to appoint any part of the 
interest, or such specific portion, to any person other than the 
surviving spouse—

“(A) the interest or such portion thereof so passing shall, for 
purposes of subsection (a), be considered as passing to the surviving 
spouse, and

“(B) no part of the interest so passing shall, for purposes of 
paragraph (1)(A), be considered as passing to any person other 
than the surviving spouse.

“This paragraph shall apply only if such power in the surviving 
spouse to appoint the entire interest, or such specific portion thereof, 
whether exercisable by will or during life, is exercisable by such 
spouse alone and in all events.”
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mulated. The widow was given power to appoint the 
entire corpus by will.2

On decedent’s estate tax return, his executor reported 
an adjusted gross estate of $199,750. The executor 
claimed the maximum marital deduction of one-half the 
gross estate, $99,875, on the ground that qualified inter-
ests passing to the wife exceeded that amount. The value 
of the property which passed to the widow outright was 
$41,751. To this the executor added the full value of the 
trust, $69,246. The Commissioner, however, determined 
that the trust did not qualify for the marital deduction 
because the widow’s right to the income of the trust was 
not expressed as a “fractional or percentile share” of 
the total trust income, as the Treasury Regulation, 
§ 20.2056 (b)-5 (c), requires. Accordingly, the Commis-

2 The trustee was also given discretion to invade up to $1,500 of 
corpus in the event of the widow’s illness or financial emergency. 
The relevant part of the will is as follows:

“ITEM 6. I give, devise and bequeath one-half (V2) of all the 
rest, residue and remainder of my estate, whatsoever and wheresoever 
the same be, both real and personal, to which I may be entitled, 
or which I may have power to dispose of at the time of my death, 
unto my Trustee hereinafter named and designated, to have and 
to hold the same in trust, nevertheless, as hereinafter provided.

“(a) I direct my Trustee to pay out of the said income and 
corpus of the said estate unto my wife, Beatrice O. Young, the 
sum of Three Hundred Dollars ($300.00) per month for and during 
the period until my youngest child reaches the age of eighteen years, 
and thereafter I direct my Trustee to pay to my wife, Beatrice 0. 
Young, the sum of Three Hundred Fifty Dollars ($350.00) per 
month for and during the rest of her natural life.

“(b) If my wife survives me, she shall have the power, exercisable 
by Will, to appoint to her estate, or to others, any or all of the 
principal remaining at the time of her death. If my wife fails to 
appoint the entire principal to her estate or to others as above 
authorized, then upon her death (or if she predeceases me, then 
upon my death) any principal remaining at that time shall be paid 
over to my children on the same terms and conditions as under 
Item 7 of this my Will.”
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sioner reduced the amount of the allowable deduction 
to $41,751. The resulting deficiency in estate tax was 
paid, a claim for refund was disallowed, the executor sued 
in District Court for refund, and the District Judge gave 
summary judgment for the executor. On appeal, the 
Court of Appeals for the Third Circuit, sitting en banc, 
reversed, with three judges dissenting. Because of an 
acknowledged conflict between the decision of the Third 
Circuit in this case and that of the Seventh Circuit in 
United States v. Citizens National Bank of Evansville, 
359 F. 2d 817, petition for certiorari pending, No. 488, 
October Term, 1966,3 we granted certiorari. 385 U. S. 
967. We reverse.

3 In the Citizens National Bank case, decedent directed the trustee 
to pay the surviving wife $200 per month for the two years following 
his death, and thereafter $300 per month; the widow was the sole 
beneficiary. The District Director disallowed that part of the 
executor-bank’s claim to an estate tax marital deduction based upon 
the trust, and the bank sued for a refund. The District Court held 
in favor of the bank, and computed the allowable deduction by 
capitalizing the $200 monthly stipend at an assumed 3%% rate 
of return. The Court of Appeals affirmed, one judge dissenting.

The decision of the Court of Appeals for the Third Circuit in the 
present case is also in apparent conflict with a decision of the Court 
of Appeals for the Second Circuit in Gelb v. Commissioner, 298 F. 
2d 544 (1962) (Friendly, J.). The surviving widow in Gelb was 
entitled to all the income from the trust. The trustees (of which 
the wife was one) were empowered to invade corpus up to $5,000 
per year for the education and support of testator’s youngest 
daughter, the payments to be made to the wife. The Court of 
Appeals held that the present worth of the maximum amount pay-
able to the daughter could be computed actuarially, taking into 
account the joint expectancy of the widow and daughter, and could 
then be deducted from the total trust corpus to arrive at the 
“specific portion” as to which the widow was given a power of 
appointment. The Court of Appeals observed that “Congress spoke 
of a ‘specific portion,’ not of a ‘fractional or percentile share ...,’” 
298 F. 2d, at 550-551, and disapproved the Regulation “insofar as 
it would limit a ‘specific portion’ to ‘a fractional or percentile share.’ ” 
298 F. 2d, at 551.
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The basis for the Commissioner’s disallowance lay in 
Treasury Regulation § 20.2056 (b)-5 (c). This inter-
pretative Regulation purports to define “specific portion” 
as it is used in § 2056 (b)(5) of the Code: “A partial 
interest in property is not treated as a specific portion 
of the entire interest unless the rights of the surviving 
spouse in income . . . constitute a fractional or percentile 
share of a property interest . . . .” The Regulation 
specifically provides that “if the annual income of the 
spouse is limited to a specific sum . . . the interest is not 
a deductible interest.”4 If this Regulation properly 
implements the Code, the trust in this case plainly fails 
to qualify for the marital deduction. We hold, however, 
that in the context of this case the Regulation improp-
erly restricts the scope of the congressionally granted 
deduction.

In the District Court, the executor initially claimed 
that the entire trust qualified for the marital deduction 
simply because, at the time of trial, the corpus had not 
yet produced an income in excess of $300 per month, 
and that the widow was therefore entitled “to all the 
income from the entire interest.” The District Court 
rejected this contention, observing that the income from

4 The relevant part of the Regulation is as follows:
“(c) Definition of ‘specific portion.’ A partial interest in prop-

erty is not treated as a specific portion of the entire interest unless 
the rights of the surviving spouse in income and as to the power 
constitute a fractional or percentile share of a property interest so 
that such interest or share in the surviving spouse reflects its pro-
portionate share of the increment or decline in the whole of the 
property interest to which the income rights and the power relate. 
Thus, if the right of the spouse to income and the power extend to 
one-half or a specified percentage of the property, or the equivalent, 
the interest is considered as a specific portion. On the other hand, 
if the annual income of the spouse is limited to a specific sum, or if 
she has a power to appoint only a specific sum out of a larger fund, 
the interest is not a deductible interest.”



NORTHEASTERN NAT. BANK v. U. S. 219

213 Opinion of the Court.

the corpus could exceed $300 per month, and in that 
event the excess would have to be accumulated. The 
executor’s alternative claim, which the District Court 
accepted, was that the “specific portion” of the trust 
corpus whose income would amount to $300 per month 
could be computed, and a deduction allowed for that 
amount.5

Resolution of the question in this case, whether a 
qualifying “specific portion” can be computed from the 
monthly stipend specified in a decedent’s will, is essen-
tially a matter of discovering the intent of Congress. 
The general history of the marital deduction is well 
known. See United States n . Stapj, 375 U. S. 118, 128 
(1963). The deduction was enacted in 1948, and the 
underlying purpose was to equalize the incidence of the 
estate tax in community property and common-law juris-
dictions. Under a community property system a surviv-
ing spouse takes outright ownership of half of the com-
munity property, which therefore is not included in the 
deceased spouse’s estate. The marital deduction allows 
transfer of up to one-half of noncommunity property to 
the surviving spouse free of the estate tax. Congress, 
however, allowed the deduction even when the interest 
transferred is less than the outright ownership which 
community property affords. In “recognition of one of 
the customary modes of transfer of property in common-
law States,” 6 the 1948 statute provided that a bequest 
in trust, with the surviving spouse “entitled for life to 
all the income from the corpus of the trust, payable 
annually or at more frequent intervals, with power . . .

5 Because the marital deduction is computed as of the date of the 
deceased spouse’s death, Jackson v. United States, 376 U. S. 503, 
508 (1964), the parties are agreed that the monthly stipend to be 
considered is $300 per month, not $350 per month.

6 S. Rep. No. 1013, 80th Cong., 2d Sess. (1948), p. 28.
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to appoint the entire corpus” 7 would qualify for the 
deduction.

The 1948 legislation required that the bequest in trust 
entitle the surviving spouse to “all the income” from the 
trust corpus, and grant a power to appoint the “entire 
corpus.” These requirements were held by several lower 
courts to disqualify for the deduction a single trust in 
which the surviving spouse was granted a right to receive 
half (for example) of the income and to appoint half 
of the corpus.8 Since there was no good reason to require 
a testator to create two separate trusts—one for his wife, 
the other for his children, for example—Congress in 1954 
revised the marital deduction provision of the statute 
to allow the deduction where a decedent gives his sur-
viving spouse “all the income from the entire interest, 
or all the income from a specific portion thereof” and a 
power to “appoint the entire interest, or such specific 
portion.” The House Report on this change states that 
“The bill makes it clear that ... a right to income plus 
a general power of appointment over only an undivided 
part of the property will qualify that part of the property 
for the marital deduction.” 9 The Senate Report con-
tains identical language.10 There is no indication in the 
legislative history of the change from which one could 
conclude that Congress—in using the words “all the 
income from a specific portion” in the statute, or the 
equivalent words “a right to income . . . over ... an

7 Internal Revenue Code of 1939, § 812 (e) (1) (F), as added by 
§361 of the Revenue Act of 1948, c. 168, 62 Stat. 118.

8 See, e. g., Estate of Shedd v. Commissioner, 237 F. 2d 345 (C. A. 
9th Cir.), cert, denied, 352 U. S. 1024 (1957); Estate of Sweet v. 
Commissioner, 234 F. 2d 401 (C. A. 10th Cir.), cert, denied, 352 
U. S. 878 (1956). See also S. Rep. No. 1983, 85th Cong., 2d Sess., 
(1958), pp. 240-241.

8 H. R. Rep. No. 1337, 83d Cong., 2d Sess. (1954), p. 92.
10 S. Rep. No. 1622, 83d Cong., 2d Sess. (1954), p. 125.
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undivided part” in the committee reports—intended that 
the deduction afforded would be defeated merely because 
the “specific portion” or the “undivided part” was not 
expressed by the testator in terms of a “fractional or 
percentile share” of the whole corpus.11

Congress’ intent to afford a liberal “estate-splitting” 
possibility to married couples, where the deductible half 
of the decedent’s estate would ultimately—if not con-
sumed—be taxable in the estate of the survivor, is un-
mistakable. Indeed, in § 93 of the Technical Amend-
ments Act of 1958, 72 Stat. 1668, Congress made “The 
more realistic rules of the 1954 Code” apply retroactively 
to the original enactment of the marital deduction in 
1948, and opened the statute of. limitations to allow 
refunds or credits for overpayments.11 12 Plainly such a 
provision should not be construed so as to impose unwar-
ranted restrictions upon the availability of the deduc-
tion. Yet the Government insists that even where there 
are well-established principles for computing the principal 
required to produce the monthly stipend provided for in 
a trust, a “specific portion” cannot be determined in that 
way. The “specific portion” must, the Government urges, 
be expressed in the trust as a fractional or percentile share 
of the total corpus. The spouse of a testator whose will 
provides for a specific monthly stipend is deprived of any 
benefit from the marital deduction, according to the Gov-
ernment’s view. But we can find no warrant for that

11 To be sure, the two reports do give an example of the simplest 
kind of trust covered by the change: “For example, if the decedent 
in his will provided for the creation of a trust under the terms of 
which the income from one-half of the trust property is payable 
to this surviving spouse with uncontrolled power in the spouse to 
appoint such one-half of the trust property by will, such interest 
will qualify . . . .” Reports, supra, nn. 9 and 10, at A319, 475, 
respectively. Obviously this example was not intended to limit the 
meaning of the new language.

12 S. Rep. No. 1983, 85th Cong., 2d Sess. (1958), p. 107.
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narrow view, in common sense or in the statute and its 
history.

The Government puts most of its reliance upon a 
phrase which occurred once in the legislative history of 
the 1948 enactment. The Senate Report stated that the 
marital deduction would be available “where the surviv-
ing spouse, by reason of her [sic] right to the income 
and a power of appointment, is the virtual owner of the 
property.” 13 The Government’s argument is that the 
deduction was intended only in cases where the equiva-
lent of the outright ownership of a community property 
State was granted, and that this is what the Senate 
Report meant by the words “virtual owner.” Actually, 
however, the words were not used in that context at all. 
The section of the Report from which those words derive 
deals with the rule that, with minor exceptions, the 
marital deduction does not apply where any person other 
than the surviving spouse has any power over the income 
or corpus of the trust. It is in this sense that the Report 
described the surviving spouse as a “virtual owner.” 
Hence, the Government’s argument that only a grant of 
the income from a fractional or percentile share subjects 
the surviving spouse to the vagaries and fluctuations of 
the economic performance of the corpus in the way an 
outright owner would be, is simply irrelevant. There is 
no indication whatsoever that Congress intended the 
deduction to be available only in such a situation, nor 
is there any apparent connection between the purposes 
of the deduction and such a limitation on its availability. 
Compare Gelb v. Commissioner, 298 F. 2d 544, 550-551 
(C. A. 2d Cir. 1962). Obviously Congress did not intend 
the deduction to be available only with respect to inter-
ests equivalent to outright ownership, or trusts would not 
have been permitted to qualify at all.14

13 S. Rep. No. 1013, 80th Cong., 2d Sess., pt. 2 (1948), p. 16.
14 Cf. Note, 19 Stan. L. Rev. 468, 470-472 (1967).
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The Court of Appeals advanced a somewhat different 
argument in support of the Government’s conclusion. 
Without relying upon the validity of the Regulation, the 
Court of Appeals maintained that a “specific portion” 
can be found only where there is an acceptable method 
of computing it, and that no such method is available in 
a case of the present sort. The Court of Appeals noted 
that the computation must produce the “ratio between 
the maximum monthly income [producible by the whole 
corpus] and the monthly stipend [provided for in the 
trust].” 363 F. 2d 476, 484. The following example was 
given:

“If the investment factors involved were constant 
and it could be determined that the maximum in-
come that could be produced from the corpus in a 
month was, for example, $500 then the relationship 
between the $300 monthly stipend and the $500 
maximum income would define ‘specific portion’ for 
marital deduction purposes, i. e.:

“$300 being % of $500 then % of $69,245.85 
would be the ‘specific portion’ of the trust 
corpus from which the surviving spouse would 
be entitled to the entire income of $300 monthly 
under maximum production circumstances.

“Though in reality it might take the entire corpus 
to produce the monthly stipend, or even the neces-
sity to invade corpus might be present, neverthe-
less ... it could be said, after computing the 
theoretical maximum income, that the surviving 
spouse’s income interest of $300 monthly represented 
the investment of % of the corpus. ‘Specific portion’ 
would then be accurately defined for marital deduc-
tion purposes.” (Italics in original.) 363 F. 2d, at 
484, n. 17.
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The Court of Appeals concluded, however, that the com-
putation could not be made because “[t]he market condi-
tions for purposes of investment are unknown” and, 
therefore, there are no constant investment factors to use 
in computing the maximum possible monthly income of 
the whole corpus. 363 F. 2d, at 484.

It is with this latter conclusion that we disagree. To 
be sure, perfect prediction of realistic future rates of 
return 15 is not possible. However, the use of projected 
rates of return in the administration of the federal tax 
laws is hardly an innovation. Cf. Gelb v. Commissioner, 
298 F. 2d 544, 551, n. 7 (C. A. 2d Cir. 1962). It should 
not be a difficult matter to settle on a rate of return 
available to a trustee under reasonable investment con-
ditions, which could be used to compute the “specific 
portion” of the corpus whose income is equal to the 
monthly stipend provided for in the trust. As the Court 
of Appeals for the Second Circuit observed in Gelb, supra, 
“the use of actuarial tables for dealing with estate tax 
problems has been so widespread and of such long stand-
ing that we cannot assume Congress would have balked 
at it here; the United States is in business with enough 
different taxpayers so that the law of averages has ample 
opportunity to work.” 298 F. 2d, at 551-552.

The Government concedes, as it must, that applica-
tion of a projected rate of return to determine the “spe-
cific portion” of the trust corpus whose income is equal 
to the monthly stipend allotted will not result in any of 
the combined marital estate escaping ultimate taxation 
in either the decedent’s or the surviving spouse’s estate. 
The Government argues, however, that if analogous

15 An estimated realistic rate of return which a trustee could be 
expected to obtain under reasonable investment conditions must be 
used—absent specific restrictions upon the trustee’s investment 
powers—in order to isolate that “part of the corpus which in 
[all] . . . reasonable event [s]” will produce no more than the 
monthly stipend, to paraphrase the court below. 363 F. 2d, at 483.
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actuarial methods were used to compute as a fixed dollar 
amount the “specific portion” as to which a qualifying 
power of appointment is given, where the power in fact 
granted extends to the whole corpus but the corpus is 
subject to measurable invasions for the benefit, for 
example, of a child, the result, in some cases, would be 
to enable substantial avoidance of estate tax. Whether, 
properly viewed, the Government’s claim holds true, and, 
if so, what effect that should have upon the qualification 
of such a trust, is a difficult matter. Needless to say, 
nothing we hold in this opinion has reference to that 
quite different problem, which is not before us. Cf. Gelb 
v. Commissioner, supra.

The District Court used an annuity-valuation approach 
to compute the “specific portion.” This was incorrect. 
The question, as the Court of Appeals recognized, is to 
determine the amount of the corpus required to produce 
the fixed monthly stipend, not to compute the present 
value of the right to monthly payments over an actuari-
ally computed life expectancy. Accordingly, we reverse 
and remand for further proceedings in conformity with 
this opinion.

Reversed and remanded.

Mr . Justi ce  Stew art , whom Mr . Justi ce  Black  and 
Mr . Justice  Harlan  join, dissenting.

“Resolution of the question in this case, whether a 
qualifying ‘specific portion’ can be computed from the 
monthly stipend specified in a decedent’s will, is,” says the 
Court, “essentially a matter of discovering the intent of 
Congress.” Ante, p. 219. Substituting “exclusively” for 
“essentially,” I entirely agree with the Court’s statement 
of the case. “The deduction was enacted in 1948, and 
the underlying purpose was to equalize the incidence of 
the estate tax in community property and common-law 
jurisdictions.” Ante, p. 219. Again I agree. But I must
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differ with the Court in its determination that the intent 
of Congress leads to the result the Court today reaches. 
For allowing the trust before us to qualify for the marital 
deduction will inevitably lead to the ironic and unjusti-
fied result of giving common-law jurisdictions more 
favorable tax treatment than community property States.

The Court holds that the widow in this case had an 
interest in “all the income from a specific portion” of the 
trust because the stream of payments to her could be 
capitalized by the use of assumed interest rates. This 
capitalized sum is then said to constitute the “specific 
portion” which qualifies for the marital deduction. A 
corollary of the Court’s theory is that a trust which gave 
the widow the right to the income from a fixed amount 
(in dollars) of corpus and the right to appoint the entire 
corpus would support a marital deduction.1 But if such 
a bequest qualifies, then one which limits her power of 
appointment to only that amount of corpus with respect 
to which she has income rights will also qualify for the 
marital deduction. For under the statute, the survivor 
must have only the right to “all the income from a 
specific portion . . . with power in the surviving spou*e

1 The only difference between a trust which gives the wife income 
from a fixed amount of corpus and the one the Court has before it 
today is that the former does not require capitalizing a stream 
of payments into a lump sum, since it defines the sum at the outset. 
Neither of these trusts would qualify for the marital deduction 
under current Treasury Regulations:

“Definition of ‘specific portion.’ A partial interest in property is 
not treated as a specific portion of the entire interest unless the 
rights of the surviving spouse . . . constitute a fractional or per-
centile share of a property interest so that such interest or share . . . 
reflects its proportionate share of the increment or decline in the 
whole of the property interest .... [I]f the annual income of 
the spouse is limited to a specific sum, or if she has a power to 
appoint only a specific sum out of a larger fund, the interest is 
not a deductible interest.” Treas. Reg. § 20.2056 (b)-5 (c).
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to appoint . . . such specific portion.”2 (Emphasis 
added.) The way in which such an estate allows a tax 
avoidance scheme not available to a community-property 
couple can be easily illustrated.

Assume a trust estate of $200,000, with the widow 
receiving the right to the income from $100,000 of its 
corpus and a power of appointment over that $100,000, 
and the children of the testator receiving income from 
the balance of the corpus during the widow’s life, their 
remainders to vest when she dies. Now suppose that 
when the widow dies the trust corpus has doubled in 
value to $400,000. The wife’s power of appointment 
over $100,000 applies only to make $100,000 taxable to 
her estate.3 The remaining $300,000 passes tax free to 
the children. Contrast the situation in a community 
property State. The wife’s 50% interest in the com-
munity property places $200,000 of the expanded assets 
in her estate and taxable as such; only $200,000, there-
fore, passes directly to the children. Thus, the Court’s 
interpretation of “specific portion” affords common-law 
estates a significant tax advantage that community prop-
erty dispositions cannot obtain.

By changing “specific portion” from the fractional 
share, which is both described in the Treasury Regula-
tion and used as the basis for community property 
ownership, into a lump sum bearing no constant relation 
to the corpus, the Court allows capital appreciation to

2 The Court describes the “specific portion” over which the wife 
has a power of appointment as involving a “quite different problem” 
from the question directly before us today. Ante, p. 225. But unless 
it could be held that “such specific portion” does not refer to “a 
specific portion” (and I do not see how such a holding is possible), 
the way in which the Court defines “specific portion” with regard to 
the survivor’s income rights will inevitably affect the meaning of 
“specific portion” with regard to the power of appointment.

3 Section 2041 of the Internal Revenue Code of 1954.
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be transferred from the wife’s to the children’s interest 
in the estate without any tax consequence. Thus, today’s 
decision is directly opposed to what we have previously 
recognized as the purpose of the marital deduction:

“The purpose ... is only to permit a married 
couple’s property to be taxed in two stages and not 
to allow a tax-exempt transfer of wealth into suc-
ceeding generations. Thus the marital deduction is 
generally restricted to the transfer of property in-
terests that will be includible in the surviving 
spouse’s gross estate.” United States v. Stapj, 375 
U. S. 118, 128.

The reference in the legislative history of the 1948 Act 
to the wife’s “virtual owner [ship]” of the interest quali-
fying for the deduction is explained by the purpose dis-
cerned in Stapj, supra.4 For only if she is the “virtual 
owner,” will the wife’s interest appreciate with the rest 
of the trust. Similarly, the congressional committee re-
ports, in limiting their examples of “specific portions” to 
fractional shares, manifest an understanding that no tax 
avoidance was to be allowed via the marital deduction.5 
In no other manner could Congress have “equalize[d] 
the incidence of the estate tax in community property 
and common-law jurisdictions,” as the Court so aptly 
puts it.

In ruling as it does today the Court not only frustrates 
the basic purposes of the marital deduction, it also 
ignores or brushes aside guideposts for deciding tax cases 
that have been carefully established in prior decisions of 
this Court. Thus, a 10-year-old interpretation of the 
statute contained in the Treasury Regulations is held 
invalid, although we have consistently given great weight

4S. Rep. No. 1013, 80th Cong., 2d Sess., pt. 2, p. 16 (1948).
5 H. R. Rep. No. 1337, 83d Cong., 2d Sess., p. A319 (1954);

S. Rep. No. 1622, 83d Cong., 2d Sess., p. 475 (1954).
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to those regulations in the interpretation of tax statutes. 
See, e. g., United States v. Stapf, 375 U. S. 118, 127, n. 11.

Of even greater importance is the sharp change of atti-
tude toward the marital deduction which today’s de-
cision heralds. The Treasury’s interpretation of “spe-
cific portion” is held invalid because “Congress’ intent 
[was] to afford a liberal ‘estate-splitting’ possibility.” 
This finding of “liberalism” in the marital deduction 
leads the Court to reason that “[p]lainly such a provi-
sion should not be construed so as to impose unwarranted 
restrictions upon the availability of the deduction.” 
Ante, p. 221. But we have previously construed the 
marital deduction to mean what it says and have not 
discerned a liberal intent that allows us to write new 
words into the statute, as the Court does here in chang-
ing “specific portion” to “ascertainable amount.” For 
example, in Jackson v. United States, 376 U. S. 503, 510, 
eight members of the Court, speaking through Mr . Jus -
tice  White , declared that “the marital deduction . . . 
was knowingly hedged with limitations” by Congress, 
and “[t]o the extent it was thought desirable to modify 
the rigors of [such limitations], exceptions . . . were 
written into the Code.” Thus, the lesson announced in 
Jackson, but ignored today, was that “[c]ourts should 
hesitate to provide [other exceptions] by straying so far 
from the statutory language.” Cf. Meyer n . United 
States, 364 U. S. 410. One looks in vain through the 
Jackson, Meyer, and Stapf opinions, supra, for the roots 
of the liberalism which the Court today finds bursting 
forth from the marital deduction.

With this change in approach, uncertainty is now in-
troduced into one of the areas of the law where long- 
range reliance upon the meaning of a statute is essential. 
Estate planners and tax lawyers are technicians schooled 
to view the marital deduction as a tightly drawn, precise 
provision. They are now shown a totally new statute

262-921 0 - 68 - 18
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that is to be construed in the manner of a workman’s 
compensation act. See Jackson v. Lykes Bros. S. S. Co., 
386 U. S. 731. Such a construction will hardly promote 
“[t]he achievement of the purposes of the marital deduc-
tion [which] is dependent to a great degree upon the 
careful drafting of wills.” Jackson v. United States, 376 
U. S., at 511.

Believing today’s decision to be at odds with the 
statutory purpose and the consistent interpretation of 
the marital deduction, I respectfully dissent.
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HOFFA ET AL. v. UNITED STATES.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT.

No. 1003. Decided May 22, 1967.

Petitioners were convicted of various counts under an indictment 
charging mail and wire fraud and conspiracy, involving the de-
frauding of a union pension fund to rehabilitate Sun Valley, Inc., 
an enterprise in which certain petitioners had interests. The 
Solicitor General has advised that: six months after the indict-
ment a conversation between petitioner Burris and one Sigelbaum 
was overheard by FBI agents through electronic eavesdropping; 
the conversation concerned the proposed transfer to Sigelbaum of 
Burris’ interest in Sun Valley, and the conduct of the defense to 
this prosecution; the information was not introduced into evidence 
or used as an investigative lead; it was only peripherally relevant 
to the charges and was partly known through Burris’ statements 
to government attorneys. Held: Since there was apparently no 
direct intrusion into attorney-client discussions, there is now no 
adequate justification to require a new trial for Burris or any other 
petitioner. The case is remanded to the District Court for a 
hearing, findings, and conclusions on the nature and relevance to 
all these convictions of the recorded conversation, and of any other 
conversations that may be shown to have been similarly overheard. 
United States v. Shotwell Mfg. Co., 355 U. S. 233.

Certiorari granted; 367 F. 2d 698, vacated and remanded.

Maurice J. Walsh, Morris A. Shenker, Joseph A. 
Fanelli, Frank Ragano, George F. Callaghan, Richard E. 
Gorman, Jacques M. Schiffer and Charles A. Bellows for 
petitioners.

Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Jerome M. Feit for the 
United States.

Per  Curiam .
Petitioners were convicted of various counts under a 

28-count indictment charging mail and wire fraud, in 
violation of 18 U. S. C. §§ 1341, 1343, and conspiracy,
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in violation of 18 U. S. C. § 371. The United States 
claimed, and the jury apparently found, that petitioners 
conspired to defraud, and did defraud, the Central States, 
Southeast and Southwest Areas Pension Fund of the 
International Brotherhood of Teamsters, with the prime 
objective of financially rehabilitating Sun Valley, Inc., 
a real estate enterprise in which certain of the petitioners 
had important interests. For reasons which follow, we 
do not reach, one way or the other, any of the conten-
tions urged by petitioners in support of their petition 
for a writ of certiorari.

In response to the petition, the Solicitor General sua 
sponte has advised the Court that on December 2, 1963, 
some six months after the indictment in this case, a con-
versation between petitioner Burris and one Benjamin 
Sigelbaum, not a defendant in this prosecution, was 
overheard by agents of the Federal Bureau of Inves-
tigation as a result of electronic eavesdropping. The 
eavesdropping equipment had been installed in Sigel- 
baum’s office, by trespass, some 12 months before this 
conversation, and thereafter had been maintained in 
operation. We are informed by the Solicitor General 
that the recorded conversation was concerned both with 
the proposed transfer to Sigelbaum of Burris’ interest 
in Sun Valley, and with the conduct of the defense to 
this prosecution. The Solicitor General has indicated 
that the contents of the recording were available to gov-
ernment attorneys involved in this prosecution, but adds 
that the recording was only “peripherally relevant to 
the charges underlying [Burris’] conviction.”* We are, 
moreover, advised by him that the information obtained 
through this electronic eavesdropping was not intro-
duced into evidence at trial, that it was never the basis 
of any investigative lead, and that it was in part already

* Brief for the United States in Opposition 70.
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known, through Burris’ own statements, to government 
attorneys. Unlike the situations in Black v. United 
States, 385 U. S. 26, and O’Brien v. United States, 386 
U. S. 345, there was apparently no direct intrusion here 
into attorney-client discussions. In these circumstances, 
we find no “adequate justification,” Black v. United 
States, supra, at 29, now to require a new trial of Burris 
or of any of the other petitioners; the more orderly and 
appropriate procedure is instead to remand the case to 
the District Court for a hearing, findings, and conclu-
sions on the nature and relevance to these convictions 
of the recorded conversation, and of any other conversa-
tions that may be shown to have been overheard through 
similar eavesdropping. United States v. Shotwell Mjg. 
Co., 355 U. S. 233.

We do not accept the Solicitor General’s suggestion 
that such an inquiry should be confined to the convic-
tion of Burris. We consider it more appropriate that 
each of these petitioners be provided an opportunity to 
establish, if he can, that the interception of this particu-
lar conversation, or of other conversations, vitiated in 
some manner his conviction. We do not intend by this 
to suggest that any or all of the petitioners might, under 
the circumstances described by the Solicitor General, be 
entitled to a new trial; we decide only that further pro-
ceedings must be held, and findings and conclusions 
made, to determine the content and pertinence to this 
case of any such recorded conversations.

Accordingly, we grant the petition for a writ of cer-
tiorari as to each of the petitioners, vacate the judgment 
of the Court of Appeals, and remand the case to the Dis-
trict Court for further proceedings. In such proceedings, 
the District Court will confine the evidence presented 
by both sides to that which is material to questions of 
the content of this and any other electronically eaves-
dropped conversations, and of the relevance of any such
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conversations to petitioners’ subsequent convictions. The 
District Court will make such findings of fact on these 
questions as may be appropriate in light of the further 
evidence and of the entire existing record. If the District 
Court decides, on the basis of such findings, that the con-
viction of any of the petitioners was not tainted by the 
use of evidence thus improperly obtained, it will enter 
new final judgments as to such petitioners based on the 
existing record as supplemented by its further findings, 
thereby preserving to all affected parties the right to seek 
further appropriate appellate review. If, on the other 
hand, the District Court concludes after such further pro-
ceedings that the conviction of any of the petitioners 
was tainted, it would then become its duty to accord any 
such petitioner a new trial. See United States v. Shot- 
well Mfg. Co., supra, at 245-246; see also Shotwell Mfg. 
Co. v. United States, 371 U. S. 341.

The petition for a writ of certiorari is granted, the 
judgment of the Court of Appeals is vacated, and the 
case is remanded to the District Court for further pro-
ceedings consistent with this opinion.

It is so ordered.

Mr . Just ice  Black  would grant certiorari and set the 
case for argument. He dissents from the vacation of 
the judgment of the Court of Appeals and from the 
remand of the case to the District Court.

Mr . Just ice  White  took no part in the consideration 
or decision of this case.
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KRAKOFF, ADMINISTRATOR v. WEAVER et  al .

APPEAL FROM THE SUPREME COURT OF OHIO.

No. 1174. Decided May 22, 1967.

Appeal dismissed and certiorari denied.

Thelma C. Furry for appellant.

Per  Curia m .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.

TENNESSEE ex  rel . NEW PROVIDENCE 
UTILITY DISTRICT et  al . v . CITY 

OF CLARKSVILLE et  al .

APPEAL FROM THE SUPREME COURT OF TENNESSEE.

No. 1182. Decided May 22, 1967.

Appeal dismissed and certiorari denied.

W. Raymond Denney and Stanley M. Chernau for 
appellants.

Edwin F. Hunt for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.
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WALKER v. WAINWRIGHT, CORREC-
TIONS DIRECTOR.

ON PETITION FOR WRIT OF CERTIORARI TO THE 
SUPREME COURT OF FLORIDA.

No. 354, Misc. Decided May 22, 1967.

Certiorari granted; vacated and remanded.

Petitioner pro se.
Earl Faircloth, Attorney General of Florida, and 

Stanley D. Kupiszewski, Jr., Assistant Attorney General, 
for respondent.

Per  Curiam .
The motion for leave to proceed in forma pauperis and 

the petition for a writ of certiorari are granted. The 
judgment is vacated and the case is remanded to the 
Supreme Court of Florida for further consideration in 
light of Anders v. California, 386 U. S. 738.

Mr . Just ice  Black , Mr . Justi ce  Harlan , and Mr . 
Justice  Stewart  are of the opinion that certiorari should 
be denied.

CHEWIE v. LOCK, COUNTY ATTORNEY, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF OKLAHOMA.

No. 1530, Misc. Decided May 22, 1967.

261 F. Supp. 830, appeal dismissed.

Per  Curiam .
The appeal is dismissed for want of jurisdiction.
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MASCUILLI, ADMINISTRATRIX v. 
UNITED STATES.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE THIRD CIRCUIT.

No. 274. Decided May 22, 1967.

Certiorari granted; 358 F. 2d 133, reversed.

Abraham E. Freedman, Milton M. Borowsky and 
Martin J. Vigderman for petitioner.

Solicitor General Marshall, Assistant Attorney General 
Douglas and Alan S. Rosenthal for the United States.

Per  Curiam .
The petition for a writ of certiorari is granted and the 

judgment is reversed. Mahnich v. Southern S. S. Co., 
321 U. S. 96; Crumady v. The Joachim Hendrik Fisser, 
358 U. S. 423.

Mr . Just ice  Harlan , Mr . Justice  Stewart , and Mr . 
Justic e  White  are of the opinion that certiorari should 
be denied.
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UNITED STATES v. MARSHALL & ILSLEY 
BANK STOCK CORP, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF WISCONSIN.

No. 1017. Decided May 22, 1967.

255 F. Supp. 273, reversed.

Solicitor General Marshall, Assistant Attorney General 
Turner, Nathan Lewin, Howard E. Shapiro and Herbert 
G. Schoepke for the United States.

Maxwell H. Herriott and Louis Quarles for appellees.

Per  Curiam .
The judgment is reversed. Section 1.1 (e) of the Bank 

Holding Company Act of 1956, as amended, 80 Stat. 241; 
United States v. First City National Bank of Houston, 
386 U. S. 361.
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JULIAN MESSNER, INC., et  al . v . SPAHN.

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 1154. Decided May 22, 1967.

18 N. Y. 2d 324, 221 N. E. 2d 543, vacated and remanded.

Selig J. Levitan for appellants.
Arthur K. Radin for appellee.
Irwin Karp for Authors League of America, Inc., as 

amicus curiae.

Per  Curiam .
The motion of the Authors League of America, Inc., 

for leave to file a brief, as amicus curiae, is granted.
The judgment is vacated and the case is remanded to 

the Court of Appeals of New York for further considera-
tion in light of Time, Inc. n . Hill, 385 U. S. 374.

The  Chief  Justice  and Mr . Justi ce  Fortas  would 
dismiss the appeal for want of a substantial federal 
question.
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GREENE v. TEXAS.

APPEAL FROM THE COURT OF CRIMINAL APPEALS OF TEXAS.

No. 1199. Decided May 22, 1967.

406 S. W. 2d 465, appeal dismissed and certiorari denied.

Buck C. Miller for appellant.
Crawford C. Martin, Attorney General of Texas, George 

M. Cowden, First Assistant Attorney General, R. L. 
Lattimore, Howard M. Fender, Robert E. Owen and 
Lanny F. Zwiener, Assistant Attorneys General, and 
A. J. Carubbi, Jr., for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.
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BELCHER v. WISCONSIN.

ON PETITION FOR WRIT OF CERTIORARI TO THE 
SUPREME COURT OF WISCONSIN.

No. 24, Misc. Decided May 22, 1967.

Certiorari granted; vacated and remanded.

Petitioner pro se.
Bronson C. La Follette, Attorney General of Wisconsin, 

and William A. Platz and Warren H. Resh, Assistant 
Attorneys General, for respondent.

Per  Curiam .
The motion for leave to proceed in forma pauperis and 

the petition for a writ of certiorari are granted. The 
judgment is vacated and the case is remanded to the 
Supreme Court of Wisconsin for further consideration 
in light of Anders v. California, 386 U. S. 738.

Mr . Justi ce  Black , Mr . Justice  Harlan , and Mr . 
Justic e  Stew art  are of the opinion that certiorari should 
be denied.
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FRAZIER v. LANE, WARDEN.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT.

No. 33, Misc. Decided May 22, 1967.

Certiorari granted; vacated and remanded.

Petitioner pro se.
John J. Dillon, Attorney General of Indiana, and 

Douglas B. McFadden, Deputy Attorney General, for 
respondent.

Per  Curiam .
The motion for leave to proceed in forma pauperis and 

the petition for a writ of certiorari are granted. The 
judgment is vacated and the case is remanded to the 
United States Court of Appeals for the Seventh Circuit 
for further consideration in light of Long v. District 
Court of Iowa in and for Lee County, 385 U. S. 192.
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387 U. S. May 22, 1967.

BARNETT v. NEVADA.

ON PETITION FOR WRIT OF CERTIORARI TO THE 
SUPREME COURT OF NEVADA.

No. 48, Misc. Decided May 22, 1967.

Certiorari granted; vacated and remanded.

Petitioner pro se.
Harvey Dickerson, Attorney General of Nevada, for 

respondent.

Per  Curiam .
The motion for leave to proceed in forma pauperis and 

the petition for a writ of certiorari are granted. The 
judgment is vacated and the case is remanded to the 
Supreme Court of Nevada for further consideration in 
light of Anders v. California, 386 U. S. 738, and Long v. 
District Court of Iowa in and for Lee County, 385 U. S. 
192.



244 OCTOBER TERM, 1966.

Syllabus. 387 U. S.

FEDERAL TRADE COMMISSION v. UNIVERSAL- 
RUNDLE CORP.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT.

No. 101. Argued March 13, 1967.—Decided May 29, 1967.

After hearings on a complaint charging respondent with violations 
of the price discrimination provisions of the Clayton Act, §2 (a) 
as amended, the Federal Trade Commission (FTC) found that the 
10% truckload discounts offered by respondent on its line of 
plumbing fixtures had a proscribed anticompetitive effect since 
some customers who were unable to purchase in truckload quanti-
ties were in competition with customers able to take advantage 
of the discount. Accordingly, the Commission issued a cease-and- 
desist order prohibiting respondent from discriminating in price 
between competing customers. Thereafter, respondent petitioned 
the Commission for a stay of the order pending investigation of 
alleged industry-wide discount practices, claiming that enforcement 
against it alone would cause it substantial financial injury. The 
FTC denied the petition. On petition for review, the Court of 
Appeals set aside the denial and remanded the cause for the 
industry investigation sought by respondent. Held: Since the 
Commission’s refusal to withhold enforcement of the cease-and- 
desist order did not constitute a patent abuse of discretion, the 
Court of Appeals exceeded its authority by setting aside the 
Commission’s denial of the petition for a stay. Moog Industries v. 
Federal Trade Commission, 355 U. S. 411 (1958), followed. 
Pp. 249-252.

352 F. 2d 831, reversed and remanded.

Robert S. Rifkind argued the cause for petitioner. 
With him on the briefs were Solicitor General Marshall, 
Assistant Attorney General Turner, Howard E. Shapiro, 
Milton J. Grossman, James Mcl. Henderson and W. 
Risque Harper.

Frank C. McAleer argued the cause for respondent. 
With him on the brief was James R. Fruchterman.
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Mr . Chief  Justice  Warre n  delivered the opinion of 
the Court.

The question presented by this case is whether the 
Court of Appeals exceeded its authority as a reviewing 
court by postponing the operation of a Federal Trade 
Commission cease-and-desist order against respondent 
until an investigation should be made of alleged industry-
wide violations of the price discrimination provisions of 
the Clayton Act, § 2, 38 Stat. 730, as amended by the 
Robinson-Patman Act, 49 Stat. 1526, 15 U. S. C. § 13.

Respondent Universal-Rundle produces a full line of 
china and cast-iron plumbing fixtures which it sells to 
customers located throughout the United States. In 
1960, the Federal Trade Commission issued a complaint 
charging that for more than three years Universal- 
Rundie’s sales to some of these customers had been made 
“at substantially higher prices than the prices at which 
respondent sells such products of like grade and quality 
to other purchasers, some of whom are engaged in com-
petition with the less favored purchasers in the resale 
of such products.” The effect of the discriminations, 
the complaint alleged, “may be substantially to lessen 
competition” in violation of § 2 (a) of the Clayton Act, 
as amended. In its answer, Universal-Rundle denied 
the essential allegations of the complaint, and, in addi-
tion, asserted as affirmative defenses that such price 
differentials as may have existed were cost justified or 
were made “in good faith to meet competition.”

After evidentiary hearings, in which Universal-Rundle 
made no effort to sustain its affirmative defenses, the 
Commission found that during 1957 Universal-Rundle 
had offered “truckload discounts” averaging approxi-
mately 10% to all of its customers. Because some of 
these customers could not afford to purchase in truck-
load quantities, and thus were unable to avail them-

262-921 0 - 68 - 19 
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selves of the discounts, the Commission held that the 
offering of the truckload discounts constituted price dis-
crimination within the meaning of § 2 (a) of the Clayton 
Act, as amended. Since some Universal-Rundle cus-
tomers who were able to purchase in truckload quantities 
were found to be in competition with customers unable 
to take advantage of the discounts, the Commission con-
cluded that Universal-Rundle’s price discrimination had 
the anticompetitive effect proscribed by § 2 (a).1 Accord-
ingly, it ordered Universal-Rundle to refrain from:

“Discriminating in price by selling ‘Universal- 
Rundle’ brand or Universal-Rundle manufactured 
plumbing fixtures ... of like grade and quality to 
any purchaser at prices higher than those granted 
any other purchaser, where such other purchaser 
competes in fact with the unfavored purchaser in 
the resale or distribution of such products.”

At no time during the four years in which the com-
plaint was pending did Universal-Rundle offer the Com-
mission any information as to its competitors’ pricing 
practices or suggest that industry-wide proceedings might 
be appropriate. But one month after the issuance of the 
cease-and-desist order, Universal-Rundle petitioned the 
Commission to stay its cease-and-desist order for a time 
sufficient “to investigate and institute whatever proceed-
ings are deemed appropriate by the Commission to cor-
rect the industry-wide practice by plumbing fixture man-
ufacturers of granting discounts in prices on truckload 
shipments.” In support of its petition, Universal-Rundle 
submitted affidavits and documents tending to show: 
(1) that its principal competitors were offering truck-
load discounts averaging approximately 18%; (2) that

1 The Commission’s opinion is reported in Trade Reg. Rep., 1963— 
1965 Transfer Binder, 116,948.
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Universal-Rundle’s share of the plumbing fixture market, 
exclusive of its sales to Sears, Roebuck and Co., was 5.75% 
whereas the five leading plumbing manufacturing con-
cerns enjoyed market shares of 6 to 32%; 2 and (3) that 
each of these five competitors had reported profits within 
the preceding two years whereas Universal-Rundle had 
sustained substantial losses during each of the preceding 
three years. In addition, Universal-Rundle submitted 
an affidavit in which its marketing vice president declared 
on information and belief that some of Universal- 
Rundle’s competitors were selling to customers who “may 
not purchase in truckload quantities.” The vice president 
further averred:

“That based upon his knowledge of the competitive 
conditions in this industry, if respondent is not per-
mitted to sell plumbing fixtures with a differential 
in price as are its competitors on truckload and less 
than truckload quantities, respondent’s sales of 
plumbing fixtures under the ‘U/R’ brand will be 
substantially decreased and lost to its competitors, 
who continue to offer substantial discounts on truck-
load shipments. And he is of the further belief 
[that] the Company may suffer further substantial 
financial losses if it must be the sole plumbing fixture 
manufacturer under an order to cease and desist.”

2 According to respondent’s petition for a stay, the shares enjoyed 
by its principal competitors were:

Percent
American Radiator & Standard Sanitary Corp.., 32
Kohler Co............................................................... 15
Eljer Division of the Murray Corp, of America.. 10
Crane Co............................................................. 9
Briggs Manufacturing Co........................................ 6
Rheem Manufacturing Co...................................... 5
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In a unanimous decision denying the petition for the 
stay, the Commission held that a general allegation that 
competitors were offering truckload discounts was not a 
sufficient basis for instituting industry-wide proceedings 
or for withholding enforcement of the cease-and-desist 
order. Noting that respondent’s petition appeared to be 
premised on the contention that truckload discounts had 
been held to be per se illegal, the Commission wrote, 
“There is nothing in our decision to support this con-
tention, . . . nor does the order to cease and desist 
entered against respondent absolutely prohibit it from 
granting truckload discounts.” While the granting of 
such discounts may result in price discriminations hav-
ing proscribed anticompetitive effects, “the practice is 
not necessarily illegal as indicated in respondent’s peti-
tion.” In each case, it must be determined:

“whether the discount creates a price difference, 
whether the recipient of such a discount is com-
peting at the same functional level with a customer 
paying a higher price, whether the customer buying 
in less than truckload quantities is able to avail 
itself of the truckload discount, and whether the 
differential is sufficient in the competitive conditions 
shown to exist to have the requisite anticompetitive 
effects.” 3

“Moreover,” the Commission wrote, “the fact that 
respondent may have incurred losses prior to the issu-
ance of the order does not support the contention 
that enforcement of the order will cause it financial 
hardship.” 4

3 The Commission further noted that “even if a prima facie viola-
tion of Section 2 (a) is established, the seller may in each case inter-
pose the statutory defenses to justify the discrimination.” Trade 
Reg. Rep., 1963-1965 Transfer Binder, 116,998, at 22,070.

4 Ibid.
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Following denial of its petition for a stay, Universal- 
Rundle instituted review proceedings in the Court of 
Appeals for the Seventh Circuit. Without reaching the 
merits of the petition to set aside the cease-and-desist 
order, the court below set aside the Commission’s order 
denying the stay and remanded the cause with instruc-
tions that the Commission conduct an industry investi-
gation. 352 F. 2d 831 (1965). The court conceded that 
under Moog Industries n . Federal Trade Commission, 
355 U. S. 411 (1958), the Federal Trade Commission’s 
discretionary determination to refuse to stay a cease-and- 
desist order “should not be overturned in the absence of 
a patent abuse of discretion.” 355 U. S., at 414. But 
it considered that Universal-Rundle’s evidentiary offering 
was sufficient to demonstrate that the refusal to grant 
the requested stay constituted a patent abuse of discre-
tion. The premises upon which the court below based its 
conclusion may be briefly restated: (1) “[i]t is apparent,” 
the court wrote with reference to the evidentiary offering, 
“that the Commission has directed its attack against a 
general practice which is prevalent in the industry”; 
(2) enforcement would lead to the “sacrifice” of one of 
the “smallest participants” in the industry; and, conse-
quently, (3) approval of the enforcement sanctions would 
be contrary to the purposes of the Clayton Act since 
“the giants in the field would be the real benefactors— 
not the public.”

In Moog Industries v. Federal Trade Commission, 
supra, we set forth the principles which must govern 
our review of the action taken by the court below: The 
decision as to whether to postpone enforcement of a 
cease-and-desist order “depends on a variety of factors 
peculiarly within the expert understanding of the Com-
mission.” 355 U. S., at 413. Thus, “although an alleg-
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edly illegal practice may appear to be operative through-
out an industry, whether such appearances reflect fact” 
is a question “that call[s] for discretionary determination 
by the administrative agency.” Ibid. Because these 
determinations require the specialized experienced judg-
ment of the Commission, they cannot be overturned by 
the courts “in the absence of a patent abuse of discre-
tion.” 355 U. S., at 414. Consequently, the reviewing 
court’s inquiry is not whether the evidence adduced in 
support of a petition for a stay tends to establish certain 
facts, such as that the industry is engaged in allegedly 
illegal price discrimination practices; rather, the court’s 
review must be limited to determining whether the Com-
mission’s evaluation of the merit of the petition for a 
stay was patently arbitrary and capricious.

Viewed in the light of these principles, the decision 
below must be reversed. The evidence which Universal- 
Rundle offered in its petition for a stay is so inconclusive 
that it cannot be said that the Commission’s evaluation 
of the evidence, and its consequent refusal to grant the 
stay, constituted a patent abuse of discretion. Indeed, 
Universal-Rundle’s evidence does not even support the 
improper de novo findings which formed the basis for 
the Court of Appeals’ decision. Universal-Rundle’s 
truckload discounts were held to be illegal only because 
the corporation sold fixtures to one group of customers 
who were unable to purchase in truckload quantities 
while simultaneously selling fixtures at a discount to 
another group of customers who were in competition 
with the nonfavored group. Since the evidence pre-
sented in the petition for a stay did not tend to show 
that the discounts offered by Universal-Rundle’s com-
petitors had such an anticompetitive effect, there was 
no basis for a conclusion that the practice held illegal 
by the Commission was prevalent throughout the plumb-
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ing industry. Similarly, the unsupported speculation of 
Universal-Rundle’s vice president as to the pecuniary 
effect of enforcement of the cease-and-desist order does 
not provide a sufficient basis for a finding that Universal- 
Rundle would be “sacrificed” or even that it would suffer 
substantial financial injury. It follows that Universal- 
Rundle has failed to demonstrate that enforcement 
would be contrary to the purposes of the Clayton Act.

We note that even if a petitioner succeeded in demon-
strating to the Commission that all of its competitors 
were engaged in illegal price-discrimination practices 
identical to its own, and that enforcement of a cease- 
and-desist order might cause it substantial financial in-
jury, the Commission would not necessarily be obliged 
to withhold enforcement of the order. As we stated in 
Moog Industries, 355 U. S., at 413:

“It is clearly within the special competence of the 
Commission to appraise the adverse effect on com-
petition that might result from postponing a par-
ticular order prohibiting continued violations of the 
law. Furthermore, the Commission alone is em-
powered to develop that enforcement policy best 
calculated to achieve the ends contemplated by 
Congress and to allocate its available funds and 
personnel in such a way as to execute its policy 
efficiently and economically.”

On the other hand, as the Moog Industries case also 
indicates, the Federal Trade Commission does not have 
unbridled power to institute proceedings which will arbi-
trarily destroy one of many law violators in an industry. 
This is not such a case. The Commission’s refusal 
to withhold enforcement of the cease-and-desist order 
against respondent was based upon a reasonable evalua-
tion of the merits of the petition for a stay; thus it was 
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not within the scope of the reviewing authority of the 
court below to overthrow the Commission’s determina-
tion. Consequently, we reverse the judgment below, 
set aside the stay, and remand the cause for further 
proceedings consistent with this opinion.5

It is so ordered.

5 We are informed by the parties that after the Commission’s re-
fusal to grant the stay, the respondent presented some evidence to 
the Commission staff which was relevant to the anticompetitive 
effects of the discounts offered by two of its competitors. Apparently 
relying on this evidence, the court below ruled that the Commission 
was obliged to conduct its own industry investigation and that the 
pendency of a Department of Justice antitrust investigation of the 
industry did not relieve the Commission of this responsibility. Since 
the post-proceeding evidence was not properly before the court be-
low on a petition for review and is not in the record here, wei do 
not reach, and the court below should not have reached, the ques-
tions of whether an industry investigation was necessitated by the 
additional evidence or whether such an investigation would be 
unnecessary in light of the Department of Justice investigation.
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AFROYIM v. RUSK, SECRETARY OF STATE.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT.

No. 456. Argued February 20, 1967.—Decided May 29, 1967.

Petitioner, of Polish birth, became a naturalized American citizen 
in 1926. He went to Israel in 1950 and in 1951 voted in an Israeli 
legislative election. The State Department subsequently refused 
to renew his passport, maintaining that petitioner had lost his 
citizenship by virtue of § 401 (e) of the Nationality Act of 1940 
which provides that a United States citizen shall “lose” his citizen-
ship if he votes in a foreign political election. Petitioner then 
brought this declaratory judgment action alleging the unconstitu-
tionality of §401 (e). On the basis of Perez v. Brownell, 356 
U. S. 44, the District Court and Court of Appeals held that 
Congress under its implied power to regulate foreign affairs can 
strip an American citizen of his citizenship. Held: Congress has 
no power under the Constitution to divest a person of his United 
States citizenship absent his voluntary renunciation thereof. Perez 
v. Brownell, supra, overruled. Pp. 256-268.

(a) Congress has no express power under the Constitution to 
strip a person of citizenship, and no such power can be sustained 
as an implied attribute of sovereignty, as was recognized by Con-
gress before the passage of the Fourteenth Amendment; and a 
mature and well-considered dictum in Osborn v. Bank of the 
United States, 9 Wheat. 738, 827, is to the same effect. Pp. 
257-261.

(b) The Fourteenth Amendment’s provision that “All persons 
born or naturalized in the United States ... are citizens of the 
United States . . .” completely controls the status of citizenship 
and prevents the cancellation of petitioner’s citizenship. Pp. 
262-268.

361 F. 2d 102, reversed.

Edward J. Ennis argued the cause for petitioner. On 
the briefs was Nanette Dembitz.
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Charles Gordon argued the cause for respondent. On 
the brief were Solicitor General Marshall, Assistant 
Attorney General Vinson, Beatrice Rosenberg and Jerome 
M. Feit.

Mr . Justice  Black  delivered the opinion of the Court.
Petitioner, born in Poland in 1893, immigrated to this 

country in 1912 and became a naturalized American 
citizen in 1926. He went to Israel in 1950, and in 1951 
he voluntarily voted in an election for the Israeli Knesset, 
the legislative body of Israel. In 1960, when he applied 
for renewal of his United States passport, the Department 
of State refused to grant it on the sole ground that he had 
lost his American citizenship by virtue of § 401 (e) of 
the Nationality Act of 1940 which provides that a United 
States citizen shall “lose” his citizenship if he votes “in a 
political election in a foreign state.” 1 Petitioner then 
brought this declaratory judgment action in federal dis-
trict court alleging that § 401 (e) violates both the Due 
Process Clause of the Fifth Amendment and § 1, cl. 1, 
of the Fourteenth Amendment1 2 which grants American 
citizenship to persons like petitioner. Because neither 
the Fourteenth Amendment nor any other provision of 
the Constitution expressly grants Congress the power to

1 54 Stat. 1168, as amended, 58 Stat. 746, 8 U. S. C. §801 
(1946 ed.):
“A person who is a national of the United States, whether by birth 
or naturalization, shall lose his nationality by:

“(e) Voting in a political election in a foreign state or participating 
in an election or plebiscite to determine the sovereignty over foreign 
territory.”
This provision was re-enacted as § 349 (a) (5) of the Immigration 
and Nationality Act of 1952, 66 Stat. 267, 8 U. S. C. § 1481 (a)(5).

2 “All persons bom or naturalized in the United States and subject 
to the jurisdiction thereof, are citizens of the United States . . . .”
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take away that citizenship once it has been acquired, 
petitioner contended that the only way he could lose 
his citizenship was by his own voluntary renunciation 
of it. Since the Government took the position that 
§ 401 (e) empowers it to terminate citizenship without 
the citizen’s voluntary renunciation, petitioner argued 
that this section is prohibited by the Constitution. The 
District Court and the Court of Appeals, rejecting this 
argument, held that Congress has constitutional author-
ity forcibly to take away citizenship for voting in a 
foreign country based on its implied power to regulate 
foreign affairs. Consequently, petitioner was held to 
have lost his American citizenship regardless of his inten-
tion not to give it up. This is precisely what this Court 
held in Perez v. Brownell, 356 U. S. 44.

Petitioner, relying on the same contentions about 
voluntary renunciation of citizenship which this Court 
rejected in upholding § 401 (e) in Perez, urges us to 
reconsider that case, adopt the view of the minority 
there, and overrule it. That case, decided by a 5-4 vote 
almost 10 years ago, has been a source of controversy and 
confusion ever since, as was emphatically recognized in the 
opinions of all the judges who participated in this case 
below.3 Moreover, in the other cases decided with 4 and 
since 5 Perez, this Court has consistently invalidated on a 
case-by-case basis various other statutory sections pro-
viding for involuntary expatriation. It has done so on 
various grounds and has refused to hold that citizens can 
be expatriated without their voluntary renunciation of 

3 250 F. Supp. 686; 361 F. 2d 102, 105.
4 Trop v. Dulles, 356 U. S. 86; Nishikawa v. Dulles, 356 U. S. 129.
5 Kennedy v. Mendoza-Martinez, 372 U. S. 144; Schneider v.

Rusk, 377 U. S. 163. In his concurring opinion in Mendoza- 
Martinez, Mr . Just ic e Bre nna n expressed “felt doubts of the 
correctness of Perez . . . 372 U. S., at 187.



256 OCTOBER TERM, 1966.

Opinion of the Court. 387 U. S.

citizenship. These cases, as well as many commentators,6 
have cast great doubt upon the soundness of Perez. 
Under these circumstances, we granted certiorari to re-
consider it, 385 U. S. 917. In view of the many recent 
opinions and dissents comprehensively discussing all the 
issues involved,7 we deem it unnecessary to treat this 
subject at great length.

The fundamental issue before this Court here, as it was 
in Perez, is whether Congress can consistently with the 
Fourteenth Amendment enact a law stripping an Ameri-
can of his citizenship which he has never voluntarily 
renounced or given up. The majority in Perez held that 
Congress could do this because withdrawal of citizenship 
is “reasonably calculated to effect the end that is within 
the power of Congress to achieve.” 356 U. S., at 60. 
That conclusion was reached by this chain of reasoning: 
Congress has an implied power to deal with foreign affairs 
as an indispensable attribute of sovereignty; this implied 
power, plus the Necessary and Proper Clause, empowers 
Congress to regulate voting by American citizens in for-
eign elections; involuntary expatriation is within the 
“ample scope” of “appropriate modes” Congress can 
adopt to effectuate its general regulatory power. Id., at 

G See, e. g., Agata, Involuntary Expatriation and Schneider v. 
Rusk, 27 U. Pitt. L. Rev. 1 (1965); Hurst, Can Congress Take 
Away Citizenship?, 29 Rocky Mt. L. Rev. 62 (1956); Kurland, 
Foreword: “Equal in Origin and Equal in Title to the Legislative 
and Executive Branches of the Government,” 78 Harv. L. Rev. 143, 
169-175 (1964); Comment, 56 Mich. L. Rev. 1142 (1958); Note, 
Forfeiture of Citizenship Through Congressional Enactments, 21 
U. Cin. L. Rev. 59 (1952); 40 Cornell L. Q. 365 (1955); 25 S. Cal. 
L. Rev. 196 (1952). But see, e. g., Comment, The Expatriation 
Act of 1954, 64 Yale L. J. 1164 (1955).

7 See Perez v. Brownell, supra, at 62 (dissenting opinion of The  
Chi ef  Jus ti ce ), 79 (dissenting opinion of Mr . Jus ti ce  Doug la s ); 
Trap v. Dulles, supra, at 91-93 (part I of opinion of Court); 
Nishikawa v. Dulles, supra, at 138 (concurring opinion of Mr . 
Just ic e Bla ck ).
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57-60. Then, upon summarily concluding that “there 
is nothing in the . . . Fourteenth Amendment to war-
rant drawing from it a restriction upon the power other-
wise possessed by Congress to withdraw citizenship,” id., 
at 58, n. 3, the majority specifically rejected the “notion 
that the power of Congress to terminate citizenship 
depends upon the citizen’s assent,” id., at 61.

First we reject the idea expressed in Perez that, aside 
from the Fourteenth Amendment, Congress has any gen-
eral power, express or implied, to take away an American 
citizen’s citizenship without his assent. This power can-
not, as Perez indicated, be sustained as an implied attri-
bute of sovereignty possessed by all nations. Other na-
tions are governed by their own constitutions, if any, and 
we can draw no support from theirs. In our country the 
people are sovereign and the Government cannot sever its 
relationship to the people by taking away their citizen-
ship. Our Constitution governs us and we must never 
forget that our Constitution limits the Government to 
those powers specifically granted or those that are neces-
sary and proper to carry out the specifically granted ones. 
The Constitution, of course, grants Congress no express 
power to strip people of their citizenship, whether in the 
exercise of the implied power to regulate foreign affairs or 
in the exercise of any specifically granted power. And 
even before the adoption of the Fourteenth Amendment, 
views were expressed in Congress and by this Court that 
under the Constitution the Government was granted no 
power, even under its express power to pass a uniform rule 
of naturalization, to determine what conduct should and 
should not result in the loss of citizenship. On three oc-
casions, in 1794, 1797, and 1818, Congress considered and 
rejected proposals to enact laws which would describe cer-
tain conduct as resulting in expatriation.8 On each occa-

8 For a history of the early American view of the right of ex-
patriation, including these congressional proposals, see generally 
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sion Congress was considering bills that were concerned 
with recognizing the right of voluntary expatriation and 
with providing some means of exercising that right. In 
1794 and 1797, many members of Congress still adhered 
to the English doctrine of perpetual allegiance and 
doubted whether a citizen could even voluntarily renounce 
his citizenship.9 By 1818, however, almost no one doubted 
the existence of the right of voluntary expatriation, but 
several judicial decisions had indicated that the right 
could not be exercised by the citizen without the consent 
of the Federal Government in the form of enabling legis-
lation.10 11 Therefore, a bill was introduced to provide that 
a person could voluntarily relinquish his citizenship by 
declaring such relinquishment in writing before a district 
court and then departing from the country.11 The oppo-
nents of the bill argued that Congress had no constitu-
tional authority, either express or implied, under either 
the Naturalization Clause or the Necessary and Proper 
Clause, to provide that a certain act would constitute ex-
patriation.12 They pointed to a proposed Thirteenth

Roche, The Early Development of United States Citizenship (1949); 
Tsiang, The Question of Expatriation in America Prior to 1907 
(1942); Dutcher, The Right of Expatriation, 11 Am. L. Rev. 447 
(1877); Roche, The Loss of American Nationality—The Develop-
ment of Statutory’ Expatriation, 99 U. Pa. L. Rev. 25 (1950); Slay-
maker, The Right of the American Citizen to Expatriate, 37 Am. 
L. Rev. 191 (1903).

9 4 Annals of Cong. 1005, 1027-1030 (1794); 7 Annals of Cong. 
349 et seq. (1797).

10 See, e. g., Talbot v. Janson, 3 Dall. 133.
11 31 Annals of Cong. 495 (1817).
12 Id., at 1036-1037, 1058 (1818). Although some of the oppo-

nents, believing that citizenship was derived from the States, argued 
that any power to prescribe the mode for its relinquishment rested in 
the States, they were careful to point out that “the absence of all 
power from the State Legislatures would not vest it in us.” Id., at 
1039.
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Amendment, subsequently not ratified, which would have 
provided that a person would lose his citizenship by 
accepting an office or emolument from a foreign govern-
ment.13 Congressman Anderson of Kentucky argued:

“The introduction of this article declares the opin-
ion . . . that Congress could not declare the acts 
which should amount to a renunciation of citizen-
ship; otherwise there would have been no necessity 
for this last resort. When it was settled that Con-
gress could not declare that the acceptance of a pen-
sion or an office from a foreign Emperor amounted 
to a disfranchisement of the citizen, it must surely 
be conceded that they could not declare that any 
other act did. The cases to which their powers 
before this amendment confessedly did not extend, 
are very strong, and induce a belief that Congress 
could not in any case declare the acts which should 
cause ‘a person to cease to be a citizen.’ The want 
of power in a case like this, where the individual 
has given the strongest evidence of attachment to a 
foreign potentate and an entire renunciation of the 
feelings and principles of an American citizen, cer-
tainly establishes the absence of all power to pass 
a bill like the present one. Although the intention 
with which it was introduced, and the title of the 
bill declare that it is to insure and foster the right 
of the citizen, the direct and inevitable effect of the 
bill, is an assumption of power by Congress to 
declare that certain acts when committed shall 
amount to a renunciation of citizenship.” 31 Annals 
of Cong. 1038-1039 (1818).

13 The amendment had been proposed by the 11th Cong., 2d Sess. 
See The Constitution of the United States of America, S. Doc. No. 
39, 88th Cong., 1st Sess., 77-78 (1964).
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Congressman Pindall of Virginia rejected the notion, 
later accepted by the majority in Perez, that the na-
ture of sovereignty gives Congress a right to expatriate 
citizens:

“[A]llegiance imports an obligation on the citizen 
or subject, the correlative right to which resides in 
the sovereign power: allegiance in this country is not 
due to Congress, but to the people, with whom the 
sovereign power is found; it is, therefore, by the 
people only that any alteration can be made of the 
existing institutions with respect to allegiance.” Id., 
at 1045.

Although he recognized that the bill merely sought to 
provide a means of voluntary expatriation, Congressman 
Lowndes of South Carolina argued:

“But, if the Constitution had intended to give to 
Congress so delicate a power, it would have been 
expressly granted. That it was a delicate power, and 
ought not to be loosely inferred, . . . appeared in 
a strong light, when it was said, and could not be 
denied, that to determine the manner in which a 
citizen may relinquish his right of citizenship, is 
equivalent to determining how he shall be divested 
of that right. The effect of assuming the exercise of 
these powers will be, that by acts of Congress a man 
may not only be released from all the liabilities, but 
from all the privileges of a citizen. If you pass this 
bill, . . . you have only one step further to go, and 
say that such and such acts shall be considered as 
presumption of the intention of the citizen to expa-
triate, and thus take from him the privileges of a 
citizen. . . . [Questions affecting the right of the 
citizen were questions to be regulated, not by the 
laws of the General or State Governments, but by 
Constitutional provisions. If there was anything 
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essential to our notion of a Constitution, ... it was 
this: that while the employment of the physical 
force of the country is in the hands of the Legisla-
ture, those rules which determine what constitutes 
the rights of the citizen, shall be a matter of 
Constitutional provision.” Id., at 1050-1051.

The bill was finally defeated.14 It is in this setting that 
six years later, in Osborn v. Bank of the United States, 
9 Wheat. 738, 827, this Court, speaking through Chief 
Justice Marshall, declared in what appears to be a mature 
and well-considered dictum that Congress, once a person 
becomes a citizen, cannot deprive him of that status:

“[The naturalized citizen] becomes a member of the 
society, possessing all the rights of a native citizen, 
and standing, in the view of the constitution, on the 
footing of a native. The constitution does not 
authorize Congress to enlarge or abridge those rights. 
The simple power of the national Legislature, is to 
prescribe a uniform rule of naturalization, and the 
exercise of this power exhausts it, so far as respects 
the individual.”

Although these legislative and judicial statements may 
be regarded as inconclusive and must be considered in the 
historical context in which they were made,15 any doubt 

14 Id., at 1071. It is interesting to note that the proponents of 
the bill, such as Congressman Cobb of Georgia, considered it to be 
“the simple declaration of the manner in which a voluntary act, in 
the exercise of a natural right, may be performed” and denied that 
it created or could lead to the creation of “a presumption of relin-
quishment of the right of citizenship.” Id., at 1068.

15 The dissenting opinion here points to the fact that a Civil War 
Congress passed two Acts designed to deprive military deserters to 
the Southern side of the rights of citizenship. Measures of this kind 
passed in those days of emotional stress and hostility are by no 
means the most reliable criteria for determining what the Constitu-
tion means.

262-921 0 - 68 - 20
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as to whether prior to the passage of the Fourteenth 
Amendment Congress had the power to deprive a person 
against his will of citizenship once obtained should have 
been removed by the unequivocal terms of the Amend-
ment itself. It provides its own constitutional rule in 
language calculated completely to control the status of 
citizenship: “All persons born or naturalized in the 
United States . . . are citizens of the United States . . . .” 
There is no indication in these words of a fleeting citizen-
ship, good at the moment it is acquired but subject to 
destruction by the Government at any time. Rather the 
Amendment can most reasonably be read as defining a 
citizenship which a citizen keeps unless he voluntarily 
relinquishes it. Once acquired, this Fourteenth Amend-
ment citizenship was not to be shifted, canceled, or 
diluted at the will of the Federal Government, the States, 
or any other governmental unit.

It is true that the chief interest of the people in giving 
permanence and security to citizenship in the Four-
teenth Amendment was the desire to protect Negroes. 
The Dred Scott decision, 19 How. 393, had shortly be-
fore greatly disturbed many people about the status of 
Negro citizenship. But the Civil Rights Act of 1866, 
14 Stat. 27, had already attempted to confer citizenship 
on all persons born or naturalized in the United States. 
Nevertheless, when the Fourteenth Amendment passed 
the House without containing any definition of citizen-
ship, the sponsors of the Amendment in the Senate in-
sisted on inserting a constitutional definition and grant 
of citizenship. They expressed fears that the citizenship 
so recently conferred on Negroes by the Civil Rights 
Act could be just as easily taken away from them by 
subsequent Congresses, and it was to provide an in-
superable obstacle against every governmental effort to 
strip Negroes of their newly acquired citizenship that 
the first clause was added to the Fourteenth Amend- 
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ment.10 Senator Howard, who sponsored the Amend-
ment in the Senate, thus explained the purpose of the 
clause :

“It settles the great question of citizenship and re-
moves all doubt as to what persons are or are not 
citizens of the United States. ... We desired to 
put this question of citizenship and the rights of 
citizens . . . under the civil rights bill beyond the 
legislative power . . . .” Cong. Globe, 39th Cong., 
1st Sess., 2890, 2896 (1866).

This undeniable purpose of the Fourteenth Amend-
ment to make citizenship of Negroes permanent and secure 
would be frustrated by holding that the Government can 
rob a citizen of his citizenship without his consent by 
simply proceeding to act under an implied general power 
to regulate foreign affairs or some other power generally 
granted. Though the framers of the Amendment were 
not particularly concerned with the problem of expatria-
tion, it seems undeniable from the language they used that 
they wanted to put citizenship beyond the power of any 
governmental unit to destroy. In 1868, two years after 
the Fourteenth Amendment had been proposed, Congress 
specifically considered the subject of expatriation. Sev-
eral bills were introduced to impose involuntary expatria-
tion on citizens who committed certain acts.16 17 With little 

16 Cong. Globe, 39th Cong., 1st Sess., 2768-2769, 2869, 2890 et seq. 
(1866). See generally, Flack, Adoption of the Fourteenth Amend-
ment 88-94 (1908).

17 Representative Jenckes of Rhode Island introduced an amend-
ment that would expatriate those citizens who became naturalized 
by a foreign government, performed public duties for a foreign 
government, or took up domicile in a foreign country without intent 
to return. Cong. Globe, 40th Cong., 2d Sess., 968, 1129, 2311 (1868). 
Although he characterized his proposal as covering “cases where citi-
zens may voluntarily renounce their allegiance to this country,” id., 
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discussion, these proposals were defeated. Other bills, 
like the one proposed but defeated in 1818, provided 
merely a means by which the citizen could himself volun-
tarily renounce his citizenship.18 Representative Van 
Trump of Ohio, who proposed such a bill, vehemently 
denied in supporting it that his measure would make the 
Government “a party to the act dissolving the tie between 
the citizen and his country . . . where the statute simply 
prescribes the manner in which the citizen shall proceed 
to perpetuate the evidence of his intention, or election, 
to renounce his citizenship by expatriation.” Cong. 
Globe, 40th Cong., 2d Sess., 1804 (1868). He insisted 
that “inasmuch as the act of expatriation depends almost 
entirely upon a question of intention on the part of the 
citizen,” id., at 1801, “the true question is, that not only 
the right of expatriation, but the whole power of its 
exercise, rests solely and exclusively in the will of the 
individual,” id., at 1804.19 In strongest of terms, not 
contradicted by any during the debates, he concluded: 

“To enforce expatriation or exile against a citizen 
without his consent is not a power anywhere belong-
ing to this Government. No conservative-minded

at 1159, it was opposed by Representative Chanler of New York 
who said, “So long as a citizen does not expressly dissolve his 
allegiance and does not swear allegiance to another country his 
citizenship remains in statu quo, unaltered and unimpaired.” Id., 
at 1016.

18 Proposals of Representatives Pruyn of New York (id., at 1130) 
and Van Trump of Ohio (id., at 1801, 2311).

19 While Van Trump disagreed with the 1818 opponents as to 
whether Congress had power to prescribe a means of voluntary 
renunciation of citizenship, he wholeheartedly agreed with their 
premise that the right of expatriation belongs to the citizen, not 
to the Government, and that the Constitution forbids the Govern-
ment from being party to the act of expatriation. Van Trump 
simply thought that the opponents of the 1818 proposal failed to 
recognize that their mutual premise would not be violated by an
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statesman, no intelligent legislator, no sound lawyer 
has ever maintained any such power in any branch 
of the Government. The lawless precedents created 
in the delirium of war ... of sending men by force 
into exile, as a punishment for political opinion, 
were violations of this great law ... of the Con-
stitution. . . . The men who debated the question 
in 1818 failed to see the true distinction. . . . They 
failed to comprehend that it is not the Government, 
but that it is the individual, who has the right and 
the only power of expatriation. ... [I]t belongs 
and appertains to the citizen and not to the Gov-
ernment; and it is the evidence of his election to 
exercise his right, and not the power to control 
either the election or the right itself, which is the 
legitimate subject matter of legislation. There has 
been, and there can be, no legislation under our 
Constitution to control in any manner the right 
itself.” Ibid.

But even Van Trump’s proposal, which went no further 
than to provide a means of evidencing a citizen’s intent 
to renounce his citizenship, was defeated.20 The Act,

Act which merely prescribed “how . . . [the rights of citizenship] 
might be relinquished at the option of the person in whom they 
were vested.” Cong. Globe, 40th Cong., 2d Sess., 1804 (1868).

20 Id., at 2317. Representative Banks of Massachusetts, the 
Chairman of the House Committee on Foreign Affairs which drafted 
the bill eventually enacted into law, explained why Congress refrained 
from providing a means of expatriation:
“It is a subject which, in our opinion, ought not to be legislated 
upon. . . . [T]his comes within the scope and character of natural 
rights which no Government has the right to control and which no 
Government can confer. And wherever this subject is alluded to in 
the Constitution— ... it is in the declaration that Congress 
shall have no power whatever to legislate upon these matters.” Id., 
at 2316.
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as finally passed, merely recognized the “right of expa-
triation” as an inherent right of all people.21

The entire legislative history of the 1868 Act makes 
it abundantly clear that there was a strong feeling in 
the Congress that the only way the citizenship it con-
ferred could be lost was by the voluntary renunciation 
or abandonment by the citizen himself. And this was 
the unequivocal statement of the Court in the case of 
United States v. Wont/ Kim Ark, 169 U. S. 649. The 
issues in that case were whether a person born in the 
United States to Chinese aliens was a citizen of the 
United States and whether, nevertheless, he could be ex-
cluded under the Chinese Exclusion Act, 22 Stat. 58. 
The Court first held that within the terms of the Four-
teenth Amendment, Wong Kim Ark was a citizen of 
the United States, and then pointed out that though 
he might “renounce this citizenship, and become a citizen 
of . . . any other country,” he had never done so. Id., 
at 704-705. The Court then held 22 that Congress could 
not do anything to abridge or affect his citizenship con-
ferred by the Fourteenth Amendment. Quoting Chief 
Justice Marshall’s well-considered and oft-repeated dic-
tum in Osborn to the effect that Congress under the 
power of naturalization has “a power to confer citizen-
ship, not a power to take it away,” the Court said:

“Congress having no power to abridge the rights 
conferred by the Constitution upon those who have 
become naturalized citizens by virtue of acts of 
Congress, a fortiori no act . . . of Congress . . .

2115 Stat. 223, R. S. § 1999.
22 Some have referred to this part of the decision as a holding, see, 

e. g., Hurst, supra, 29 Rocky Mt. L. Rev., at 78-79; Comment, 56 
Mich. L. Rev., at 1153-1154; while others have referred to it as 
obiter dictum, see, e. g., Roche, supra, 99 U. Pa. L. Rev., at 26-27. 
Whichever it was, the statement was evidently the result of serious 
consideration and is entitled to great weight.
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can affect citizenship acquired as a birthright, by 
virtue of the Constitution itself .... The Four-
teenth Amendment, while it leaves the power, where 
it was before, in Congress, to regulate naturalization, 
has conferred no authority upon Congress to restrict 
the effect of birth, declared by the Constitution to 
constitute a sufficient and complete right to citizen-
ship.” Id., at 703.

To uphold Congress’ power to take away a man’s 
citizenship because he voted in a foreign election in vio-
lation of § 401 (e) would be equivalent to holding that 
Congress has the power to “abridge,” “affect,” “restrict 
the effect of,” and “take . . . away” citizenship. Be-
cause the Fourteenth Amendment prevents Congress 
from doing any of these things, we agree with The  Chief  
Just ice ’s dissent in the Perez case that the Government 
is without power to rob a citizen of his citizenship 
under § 401 (e).23

Because the legislative history of the Fourteenth 
Amendment and of the expatriation proposals which pre-
ceded and followed it, like most other legislative history, 
contains many statements from, which conflicting infer-
ences can be drawn, our holding might be unwarranted 
if it rested entirely or principally upon that legislative 
history. But it does not. Our holding we think is the 
only one that can stand in view of the language and the 
purpose of the Fourteenth Amendment, and our con-
struction of that Amendment, we believe, comports more 
nearly than Perez with the principles of liberty and equal 
justice to all that the entire Fourteenth Amendment 
was adopted to guarantee. Citizenship is no light trifle 

23 Of course, as The  Chi ef  Just ice  said in his dissent, 356 U. S., 
at 66, naturalization unlawfully procured can be set aside. See, 
e. g., Knauer v. United States, 328 U. S. 654; Baumgartner v. United 
States, 322 U. S. 665; Schneiderman v. United States, 320 U. S. 
118.
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to be jeopardized any moment Congress decides to do so 
under the name of one of its general or implied grants 
of power. In some instances, loss of citizenship can 
mean that a man is left without the protection of citizen-
ship in any country in the world—as a man without a 
country. Citizenship in this Nation is a part of a co-
operative affair. Its citizenry is the country and the 
country is its citizenry. The very nature of our free 
government makes it completely incongruous to have a 
rule of law under which a group of citizens temporarily 
in office can deprive another group of citizens of their 
citizenship. We hold that the Fourteenth Amendment 
was designed to, and does, protect every citizen of this 
Nation against a congressional forcible destruction of 
his citizenship, whatever his creed, color, or race. Our 
holding does no more than to give to this citizen that 
which is his own, a constitutional right to remain a 
citizen in a free country unless he voluntarily relinquishes 
that citizenship.

Perez v. Brownell is overruled. The judgment is 
Reversed.

Mr . Justice  Harlan , whom Mr . Justice  Clark , 
Mr . Justice  Stew art , and Mr . Justi ce  White  join, 
dissenting.

Almost 10 years ago, in Perez v. Brownell, 356 U. S. 44, 
the Court upheld the constitutionality of § 401 (e) of the 
Nationality Act of 1940, 54 Stat. 1169. The section de-
prives of his nationality any citizen who has voted in a 
foreign political election. The Court reasoned that Con-
gress derived from its power to regulate foreign affairs 
authority to expatriate any citizen who intentionally com-
mits acts which may be prejudicial to the foreign relations 
of the United States, and which reasonably may be 
deemed to indicate a dilution of his allegiance to this 
country. Congress, it was held, could appropriately con-
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sider purposeful voting in a foreign political election to 
be such an act.

The Court today overrules Perez, and declares § 401 (e) 
unconstitutional, by a remarkable process of circumlocu-
tion. First, the Court fails almost entirely to dispute 
the reasoning in Perez; it is essentially content with the 
conclusory and quite unsubstantiated assertion that Con-
gress is without “any general power, express or implied,” 
to expatriate a citizen “without his assent.” 1 Next, the 
Court embarks upon a lengthy, albeit incomplete, survey 
of the historical background of the congressional power 
at stake here, and yet, at the end, concedes that the his-
tory is susceptible of “conflicting inferences.” The Court 
acknowledges that its conclusions might not be warranted 
by that history alone, and disclaims that the decision 
today relies, even “principally,” upon it. Finally, the 
Court declares that its result is bottomed upon the “lan-

1 It is appropriate to note at the outset what appears to be a 
fundamental ambiguity in the opinion for the Court. The Court at 
one point intimates, but does not expressly declare, that it adopts 
the reasoning of the dissent of The  Chi ef  Just ice  in Perez. The  
Chi ef  Just ic e there acknowledged that “actions in derogation of 
undivided allegiance to this country” had “long been recognized” to 
result in expatriation, id., at 68; he argued, however, that the con-
nection between voting in a foreign political election and abandon-
ment of citizenship was logically insufficient to support a presump-
tion that a citizen had renounced his nationality. Id., at 76. It is 
difficult to find any semblance of this reasoning, beyond the momen-
tary reference to the opinion of The  Chi ef  Just ice , in the approach 
taken by the Court today; it seems instead to adopt a substantially 
wider view of the restrictions upon Congress’ authority in this area. 
Whatever the Court’s position, it has assumed that voluntariness is 
here a term of fixed meaning; in fact, of course, it has been em-
ployed to describe both a specific intent to renounce citizenship, and 
the uncoerced commission of an act conclusively deemed by law to 
be a relinquishment of citizenship. Until the Court indicates with 
greater precision what it means by “assent,” today’s opinion will 
surely cause still greater confusion in this area of the law.
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guage and the purpose” of the Citizenship Clause of the 
Fourteenth Amendment; in explanation, the Court offers 
only the terms of the clause itself, the contention that 
any other result would be “completely incongruous,” and 
the essentially arcane observation that the “citizenry is 
the country and the country is its citizenry.”

1 can find nothing in this extraordinary series of cir-
cumventions which permits, still less compels, the imposi-
tion of this constitutional constraint upon the authority 
of Congress. I must respectfully dissent.

There is no need here to rehearse Mr. Justice Frank-
furter’s opinion for the Court in Perez; it then proved 
and still proves to my satisfaction that § 401 (e) is 
within the power of Congress.2 It suffices simply to 
supplement Perez with an examination of the historical 
evidence which the Court in part recites, and which pro-
vides the only apparent basis for many of the Court’s 
conclusions. As will be seen, the available historical evi-
dence is not only inadequate to support the Court’s 
abandonment of Perez, but, with due regard for the 

2 It is useful, however, to reiterate the essential facts of this case, 
for the Court’s very summary statement might unfortunately cause 
confusion about the situation to which § 401 (e) was here applied. 
Petitioner emigrated from the United States to Israel in 1950, and, 
although the issue was not argued at any stage of these proceedings, 
it was assumed by the District Court that he “has acquired Israeli 
citizenship.” 250 F. Supp. 686, 687. He voted in the election for 
the Israeli Knesset in 1951, and, as his Israeli Identification Booklet 
indicates, in various political elections which followed. Transcript 
of Record 1-2. In 1960, after 10 years in Israel, petitioner deter-
mined to return to the United States, and applied to the United 
States Consulate in Haifa for a passport. The application was 
rejected, and a Certificate of Loss of Nationality, based entirely 
on his participation in the 1951 election, was issued. Petitioner’s 
action for declaratory judgment followed. There is, as the District 
Court noted, “no claim by the [petitioner] that the deprivation of 
his American citizenship will render him a stateless person.” Ibid.
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restraints that should surround the judicial invalidation 
of an Act of Congress, even seems to confirm Perez’ 
soundness.

I.
Not much evidence is available from the period prior 

to the adoption of the Fourteenth Amendment through 
which the then-prevailing attitudes on these constitu-
tional questions can now be determined. The questions 
pertinent here were only tangentially debated; contro-
versy centered instead upon the wider issues of whether 
a citizen might under any circumstances renounce his 
citizenship, and, if he might, whether that right should 
be conditioned upon any formal prerequisites.3 Even the 
discussion of these issues was seriously clouded by the 
widely accepted view that authority to regulate the inci-
dents of citizenship had been retained, at least in part, by 
the several States.4 It should therefore be remembered 
that the evidence which is now available may not neces-
sarily represent any carefully considered, still less pre-
vailing, viewpoint upon the present issues.

Measured even within these limitations, the Court’s 
evidence for this period is remarkably inconclusive; the 
Court relies simply upon the rejection by Congress of

3 See generally Tsiang, The Question of Expatriation in America 
Prior to 1907, 25-70; Roche, The Expatriation Cases, 1963 Sup. 
Ct. Rev. 325, 327-330; Roche, Loss of American Nationality, 4 West. 
Pol. Q. 268.

4 Roche, The Expatriation Cases, 1963 Sup. Ct. Rev. 325, 329. 
Although the evidence, which consists principally of a letter to 
Albert Gallatin, is rather ambiguous, Jefferson apparently believed 
even that a state expatriation statute could deprive a citizen of his 
federal citizenship. 1 Writings of Albert Gallatin 301-302 (Adams 
ed. 1879). His premise was presumably that state citizenship was 
primary, and that federal citizenship attached only through it. See 
Tsiang, supra, at 25. Gallatin’s own views have been described as 
essentially “states’ rights”; see Roche, Loss of American Nationality, 
4 West. Pol. Q. 268, 271.
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legislation proposed in 1794, 1797, and 1818, and upon 
an isolated dictum from the opinion of Chief Justice 
Marshall in Osborn v. Bank of the United States, 9 
Wheat. 738. This, as will appear, is entirely inadequate 
to support the Court’s conclusion, particularly in light 
of other and more pertinent evidence which the Court 
does not notice.

The expatriation of unwilling citizens was apparently 
first discussed in the lengthy congressional debates of 
1794 and 1795, which culminated eventually in the Uni-
form Naturalization Act of 1795.5 6 1 Stat. 414. Little 
contained in those debates is pertinent here. The present 
question was considered only in connection with an 
amendment, offered by Congressman Hillhouse of Con-
necticut, which provided that any American who acquired 
a foreign citizenship should not subsequently be per-
mitted to repatriate in the United States. Although this 
obscure proposal scarcely seems relevant to the present 
issues, it was apparently understood at least by some 
members to require the automatic expatriation of an 
American who acquired a second citizenship. Its discus-
sion in the House consumed substantially less than one 
day, and of this debate only the views of two Congress-
men, other than Hillhouse, were recorded by the Annals/’ 
Murray of Maryland, for reasons immaterial here, sup-
ported the proposal. In response, Baldwin of Georgia 
urged that foreign citizenship was often conferred only 
as a mark of esteem, and that it would be unfair to de-
prive of his domestic citizenship an American honored in 
this fashion. There is no indication that any member 
believed the proposal to be forbidden by the Constitution. 
The measure was rejected by the House without a re-

5 See 4 Annals of Cong. 1004 et seq.
6 The discussion and rejection of the amendment are cursorily 

reported at 4 Annals of Cong. 1028-1030.
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ported vote, and no analogous proposal was offered in the 
Senate. Insofar as this brief exchange is pertinent here, 
it establishes at most that two or more members believed 
the proposal both constitutional and desirable, and that 
some larger number determined, for reasons that are 
utterly obscure, that it should not be adopted.

The Court next relies upon the rejection of proposed 
legislation in 1797. The bill there at issue would have 
forbidden the entry of American citizens into the service 
of any foreign state in time of war; its sixth section 
included machinery by which a citizen might voluntarily 
expatriate himself.7 The bill contained nothing which 
would have expatriated unwilling citizens, and the de-
bates do not include any pronouncements relevant to that 
issue. It is difficult to see how the failure of that bill 
might be probative here.

The debates in 1817 and 1818, upon which the Court 
so heavily relies, are scarcely more revealing. Debate 
centered upon a brief bill8 which provided merely that 
any citizen who wished to renounce his citizenship must 
first declare his intention in open court, and thereafter 
depart the United States. His citizenship would have 
terminated at the moment of his renunciation. The bill 
was debated only in the House; no proposal permitting 
the involuntary expatriation of any citizen was made or 
considered there or in the Senate. Nonetheless, the Court 
selects portions of statements made by three individual 
Congressmen, who apparently denied that Congress had 
authority to enact legislation to deprive unwilling citizens 
of their citizenship. These brief dicta are, by the most 
generous standard, inadequate to warrant the Court’s 
broad constitutional conclusion. Moreover, it must be 
observed that they were in great part deductions from 

7 The sixth section is set out at 7 Annals of Cong. 349.
8 The bill is summarized at 31 Annals of Cong. 495.
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constitutional premises which have subsequently been 
entirely abandoned. They stemmed principally from the 
Jeffersonian contention that allegiance is owed by a citi-
zen first to his State, and only through the State to the 
Federal Government. The spokesmen upon whom the 
Court now relies supposed that Congress was without 
authority to dissolve citizenship, since “we have no con-
trol” over “allegiance to the State . ...”9 The bill’s 
opponents urged that “The relation to the State govern-
ment was the basis of the relation to the General Gov-
ernment, and therefore, as long as a man continues a 
citizen of a State, he must be considered a citizen of the 
United States.” 10 * Any statute, it was thought, which 
dissolved federal citizenship while a man remained a 
citizen of a State “would be inoperative.” 11 Surely the 
Court does not revive this entirely discredited doctrine; 
and yet so long as it does not, it is difficult to see that 
any significant support for the ruling made today may 
be derived from the statements on which the Court relies. 
To sever the statements from their constitutional prem-
ises, as the Court has apparently done, is to transform 
the meaning these expressions were intended to convey.

Finally, it must be remembered that these were merely 
the views of three Congressmen; nothing in the debates 
indicates that their constitutional doubts were shared 
by any substantial number of the other 67 members 
who eventually opposed the bill. They were plainly 
not accepted by the 58 members who voted in the bill’s 
favor. The bill’s opponents repeatedly urged that, what-
ever its constitutional validity, the bill was imprudent 

9 31 Annals of Cong. 1046.
10 31 Annals of Cong. 1057.
^Ibid. Roche describes the Congressmen upon whom the Court 

chiefly relies as “the states’ rights opposition.” Loss of American 
Nationality, 4 West. Pol. Q. 268, 276.
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and undesirable. Pindall of Virginia, for example, 
asserted that a citizen who employed its provisions would 
have “motives of idleness or criminality,” 12 and that the 
bill would thus cause “much evil.” 13 McLane of Dela-
ware feared that citizens would use the bill to escape 
service in the armed forces in time of war; he warned 
that the bill would, moreover, weaken “the love of coun-
try, so necessary to individual happiness and national 
prosperity.” 14 He even urged that “The commission of 
treason, and the objects of plunder and spoil, are equally 
legalized by this bill.” 15 Lowndes of South Carolina 
cautioned the House that difficulties might again arise 
with foreign governments over the rights of seamen if 
the bill were passed.16 Given these vigorous and re-
peated arguments, it is quite impossible to assume, as 
the Court apparently has, that any substantial portion 
of the House was motivated wholly, or even in part, by 
any particular set of constitutional assumptions. These 
three statements must instead be taken as representative 
only of the beliefs of three members, premised chiefly 
upon constitutional doctrines which have subsequently 
been rejected, and expressed in a debate in which the 
present issues were not directly involved.

The last piece of evidence upon which the Court relies 
for this period is a brief obiter dictum from the lengthy 
opinion for the Court in Osborn v. Bank of the United 
States, 9 Wheat. 738, 827, written by Mr. Chief Justice 
Marshall. This use of the dictum is entirely unpersua-
sive, for its terms and context make quite plain that it 
cannot have been intended to reach the questions pre-

12 31 Annals of Cong. 1047.
13 31 Annals of Cong. 1050.
14 31 Annals of Cong. 1059.
15 Ibid.
16 31 Annals of Cong. 1051.
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sented here. The central issue before the Court in 
Osborn was the right of the bank to bring its suit for 
equitable relief in the courts of the United States. In 
argument, counsel for Osborn had asserted that although 
the bank had been created by the laws of the United 
States, it did not necessarily follow that any cause in-
volving the bank had arisen under those laws. Counsel 
urged by analogy that the naturalization of an alien 
might as readily be said to confer upon the new citizen 
a right to bring all his actions in the federal courts. Id., 
at 813-814. Not surprisingly, the Court rejected the 
analogy, and remarked that an act of naturalization “does 
not proceed to give, to regulate, or to prescribe his 
capacities,” since the Constitution demands that a nat-
uralized citizen must in all respects stand “on the footing 
of a native.” Id., at 827. The Court plainly meant no 
more than that counsel’s analogy is broken by Congress’ 
inability to offer a naturalized citizen rights or capacities 
which differ in any particular from those given to a 
native-born citizen by birth. Mr. Justice Johnson’s dis-
cussion of the analogy in dissent confirms the Court’s 
purpose. Id., at 875-876.

Any wider meaning, so as to reach the questions here, 
wrenches the dictum from its context, and attributes to 
the Court an observation extraneous even to the analogy 
before it. Moreover, the construction given to the dic-
tum by the Court today requires the assumption that 
the Court in Osborn meant to decide an issue which had 
to that moment scarcely been debated, to which counsel 
in Osborn had never referred, and upon which no case 
had ever reached the Court. All this, it must be re-
called, is in an area of the law in which the Court had 
steadfastly avoided unnecessary comment. See, e. g., 
M‘Ilvaine v. Coxe’s Lessee, 4 Cranch 209, 212-213; The 
Santissima Trinidad, 7 Wheat. 283, 347-348. By any 
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standard, the dictum cannot provide material assistance 
to the Court’s position in the present case.17

Before turning to the evidence from this period which 
has been overlooked by the Court, attention must be 
given an incident to which the Court refers, but upon 
which it apparently places relatively little reliance. In 
1810, a proposed thirteenth amendment to the Consti-

17 Similarly, the Court can obtain little support from its invocation 
of the dictum from the opinion for the Court in United States v. 
Wong Kim Ark, 169 U. S. 649, 703. The central issue there was 
whether a child born of Chinese nationals domiciled in the United 
States is an American citizen if its birth occurs in this country. The 
dictum upon which the Court relies, which consists essentially of a 
reiteration of the dictum from Osborn, can therefore scarcely be con-
sidered a reasoned consideration of the issues now before the Court. 
Moreover, the dictum could conceivably be read to hold only that no 
power to expatriate an unwilling citizen was conferred either by the 
Naturalization Clause or by the Fourteenth Amendment; if the dic-
tum means no more, it would of course not even reach the holding in 
Perez. Finally, the dictum must be read in light of the subsequent 
opinion for the Court, written by Mr. Justice McKenna, in Mac-
kenzie v. Hare, 239 U. S. 299. Despite counsel’s invocation of Wong 
Kim Ark, id., at 302 and 303, the Court held in Mackenzie that 
marriage between an American citizen and an alien, unaccompanied 
by any intention of the citizen to renounce her citizenship, nonethe-
less permitted Congress to withdraw her nationality. It is imma-
terial for these purposes that Mrs. Mackenzie’s citizenship might, 
under the statute there, have been restored upon termination of the 
marital relationship; she did not consent to the loss, even tempo-
rarily, of her citizenship, and, under the proposition apparently 
urged by the Court today, it can therefore scarcely matter that her 
expatriation was subject to some condition subsequent. It seems that 
neither Mr. Justice McKenna, who became a member of the Court 
after the argument but before the decision of Wong Kim Ark, supra, 
at 732, nor Mr. Chief Justice White, who joined the Court’s opinions 
in both Wong Kim Ark and Mackenzie, thought that Wong Kim Ark 
required the result reached by the Court today. Nor, it must be 
supposed, did the other six members of the Court who joined 
Mackenzie, despite Wong Kim Ark.

262-921 0 - 68 - 21



278 OCTOBER TERM, 1966.

Har la n , J., dissenting. 387 U. S.

tution was introduced into the Senate by Senator Reed 
of Maryland; the amendment, as subsequently modified, 
provided that any citizen who accepted a title of nobility, 
pension, or emolument from a foreign state, or who mar-
ried a person of royal blood, should “cease to be a citizen 
of the United States.” 18 The proposed amendment was, 
in a modified form, accepted by both Houses, and subse-
quently obtained the approval of all but one of the requi-
site number of States.19 I have found nothing which 
indicates with any certainty why such a provision should 
then have been thought necessary,20 but two reasons 
suggest themselves for the use of a constitutional amend-
ment. First, the provisions may have been intended in 
part as a sanction for Art. I, § 9, cl. 8;21 it may therefore 
have been thought more appropriate that it be placed 
within the Constitution itself. Second, a student of 
expatriation issues in this period has dismissed the pref-
erence for an amendment with the explanation that “the 
dominant Jeffersonian view held that citizenship was 
within the jurisdiction of the states; a statute would thus 
have been a federal usurpation of state power.” 22 This 
second explanation is fully substantiated by the debate in 

18 The various revisions of the proposed amendment may be 
traced through 20 Annals of Cong. 530, 549, 572-573, 635, 671.

19 Ames, The Proposed Amendments to the Constitution of the 
United States during the First Century of Its History, 2 Ann. Rep. 
Am. Hist. Assn, for the Year 1896, 188.

20 Ames, supra, at 187, speculates that the presence of Jerome 
Bonaparte in this country some few years earlier might have caused 
apprehension, and concludes that the amendment was merely an 
expression of “animosity against foreigners.” Id.,, at 188.

21 The clause provides that “No Title of Nobility shall be granted 
by the United States: And no Person holding any Office of Profit 
or Trust under them, shall, without the Consent of the Congress, 
accept of any present, Emolument, Office, or Title, of any kind 
whatever, from any King, Prince, or foreign State.”

22 Roche, The Expatriation Cases, 1963 Sup. Ct. Rev. 325, 335.
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1818; the statements from that debate set out in the 
opinion for the Court were, as I have noted, bottomed 
on the reasoning that since allegiance given by an indi-
vidual to a State could not be dissolved by Congress, 
a federal statute could not regulate expatriation. It 
surely follows that this “obscure enterprise” 23 in 1810, 
motivated by now discredited constitutional premises, 
cannot offer any significant guidance for solution of the 
important issues now before us.

The most pertinent evidence from this period upon 
these questions has been virtually overlooked by the 
Court. Twice in the two years immediately prior to its 
passage of the Fourteenth Amendment, Congress exer-
cised the very authority which the Court now suggests 
that it should have recognized was entirely lacking. In 
each case, a bill was debated and adopted by both Houses 
which included provisions to expatriate unwilling citizens.

In the spring and summer of 1864, both Houses 
debated intensively the Wade-Davis bill to provide recon-
struction governments for the States which had seceded 
to form the Confederacy. Among the bill’s provisions 
was § 14, by which “every person who shall hereafter hold 
or exercise any office ... in the rebel service ... is hereby 
declared not to be a citizen of the United States.” 24 
Much of the debate upon the bill did not, of course, cen-
ter on the expatriation provision, although it certainly did 
not escape critical attention.25 Nonetheless, I have not 
found any indication in the debates in either House that 
it was supposed that Congress was without authority to 
deprive an unwilling citizen of his citizenship. The bill 
was not signed by President Lincoln before the adjourn-

23 Ibid.
24 6 Richardson, Messages and Papers of the Presidents 226.
25 See, e. g., the comments of Senator Brown of Missouri, Cong. 

Globe, 38th Cong., 1st Sess., 3460.
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ment of Congress, and thus failed to become law, but a 
subsequent statement issued by Lincoln makes quite 
plain that he was not troubled by any doubts of the 
constitutionality of § 14.26 Passage of the Wade-Davis 
bill of itself “suffices to destroy the notion that the 
men who drafted the Fourteenth Amendment felt that 
citizenship was an ‘absolute.’ ” 27

Twelve months later, and less than a year before its 
passage of the Fourteenth Amendment, Congress adopted 
a second measure which included provisions that per-
mitted the expatriation of unwilling citizens. Section 21 
of the Enrollment Act of 1865 provided that deserters 
from the military service of the United States “shall be 
deemed and taken to have voluntarily relinquished and 
forfeited their rights of citizenship and their rights to 
become citizens . . . .”28 The same section extended 
these disabilities to persons who departed the United 
States with intent to avoid “draft into the military or 
naval service . . . 29 The bitterness of war did not
cause Congress here to neglect the requirements of the 
Constitution; for it was urged in both Houses that § 21 as 
written was ex post facto, and thus was constitutionally 

26 Lincoln indicated that although he was “unprepared” to be 
“inflexibly committed” to “any single plan of restoration,” he was 
“fully satisfied” with the bill’s provisions. 6 Richardson, Messages 
and Papers of the Presidents 222-223.

27 Roche, The Expatriation Cases, 1963 Sup. Ct. Rev. 325, 343.
2813 Stat. 490. It was this provision that, after various recodi-

fications, was held unconstitutional by this Court in Trop v. Dulles, 
356 U. S. 86. A majority of the Court did not there hold that the 
provision was invalid because Congress lacked all power to expa-
triate an unwilling citizen. In any event, a judgment by this Court 
90 years after the Act’s passage can scarcely reduce the Act’s 
evidentiary value for determining whether Congress understood in 
1865, as the Court now intimates that it did, that it lacked such 
power.

2913 Stat. 491.



AFROYIM v. RUSK. 281

253 Har lan , J., dissenting.

impermissible.30 Significantly, however, it was never sug-
gested in either debate that expatriation without a citi-
zen’s consent lay beyond Congress’ authority. Members 
of both Houses had apparently examined intensively the 
section’s constitutional validity, and yet had been undis-
turbed by the matters upon which the Court now relies.

Some doubt, based on the phrase “rights of citizen-
ship,” has since been expressed31 that § 21 was intended 
to require any more than disfranchisement, but this is, 
for several reasons, unconvincing. First, § 21 also explic-
itly provided that persons subject to its provisions should 
not thereafter exercise various “rights of citizens”; 32 if 
the section had not been intended to cause expatriation, 
it is difficult to see why these additional provisions 
would have been thought necessary. Second, the execu-
tive authorities of the United States afterwards con-
sistently construed the section as causing expatriation.33 
Third, the section was apparently understood by various 
courts to result in expatriation; in particular, Mr. Justice 
Strong, while a member of the Supreme Court of Penn-
sylvania, construed the section to cause a “forfeiture 
of citizenship,” Huber v. Reily, 53 Pa. 112, 118, and 
although this point was not expressly reached, his 
general understanding of the statute was approved by 
this Court in Kurtz v. Moffitt, 115 U. S. 487, 501. 
Finally, Congress in 1867 approved an exemption from 
the section’s provisions for those who had deserted after 
the termination of general hostilities, and the statute 
as adopted specifically described the disability from 
which exemption was given as a “loss of his citizenship.” 

30 Cong. Globe, 38th Cong., 2d Sess., 642-643, 1155-1156.
31 Roche, The Expatriation Cases, 1963 Sup. Ct. Rev. 325, 336.
32 13 Stat. 490.
33 Hearings before House Committee on Immigration and Natu-

ralization on H. R. 6127, 76th Cong., 1st Sess., 38.
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15 Stat. 14. The same choice of phrase occurs in the 
pertinent debates.34

It thus appears that Congress had twice, immedi-
ately before its passage of the Fourteenth Amendment, 
unequivocally affirmed its belief that it had authority 
to expatriate an unwilling citizen.

The pertinent evidence for the period prior to the 
adoption of the Fourteenth Amendment can therefore 
be summarized as follows. The Court’s conclusion today 
is supported only by the statements, associated at least 
in part with a now abandoned view of citizenship, of 
three individual Congressmen, and by the ambiguous and 
inapposite dictum from Osborn. Inconsistent with the 
Court’s position are statements from individual Con-
gressmen in 1794, and Congress’ passage in 1864 and 1865 
of legislation which expressly authorized the expatria-
tion of unwilling citizens. It may be that legislation 
adopted in the heat of war should be discounted in part 
by its origins, but, even if this is done, it is surely plain 
that the Court’s conclusion is entirely unwarranted by 
the available historical evidence for the period prior to 
the passage of the Fourteenth Amendment. The evi-
dence suggests, to the contrary, that Congress in 1865 
understood that it had authority, at least in some circum-
stances, to deprive a citizen of his nationality.

II.

The evidence with which the Court supports its thesis 
that the Citizenship Clause of the Fourteenth Amend-
ment was intended to lay at rest any doubts of Congress’ 
inability to expatriate without the citizen’s consent is 
no more persuasive. The evidence consists almost exclu-
sively of two brief and general quotations from Howard 

34 See, e. g., the remarks of Senator Hendricks, Cong. Globe, 40th 
Cong., 1st Sess., 661.
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of Michigan, the sponsor of the Citizenship Clause in 
the Senate, and of a statement made in a debate in the 
House of Representatives in 1868 by Van Trump of Ohio. 
Measured most generously, this evidence would be inade-
quate to support the important constitutional conclusion 
presumably drawn in large part from it by the Court; 
but, as will be shown, other relevant evidence indicates 
that the Court plainly has mistaken the purposes of the 
clause’s draftsmen.

The Amendment as initially approved by the House 
contained nothing which described or defined citizen-
ship.35 The issue did not as such even arise in the House 
debates; it was apparently assumed that Negroes were 
citizens, and that it was necessary only to guarantee to 
them the rights which sprang from citizenship. It is 
quite impossible to derive from these debates any indi-
cation that the House wished to deny itself the authority 
it had exercised in 1864 and 1865; so far as the House 
is concerned, it seems that no issues of citizenship were 
“at all involved.” 36

In the Senate, however, it was evidently feared that 
unless citizenship were defined, or some more general 
classification substituted, freedmen might, on the prem-
ise that they were not citizens, be excluded from the 
Amendment’s protection. Senator Stewart thus offered 
an amendment which would have inserted into § 1 a 
definition of citizenship,37 and Senator Wade urged as 
an alternative the elimination of the term “citizen” from 
the Amendment’s first section.38 After a caucus of the 

35 The pertinent events are described in Flack, Adoption of the 
Fourteenth Amendment 83-94.

36 Id., at 84.
37 Cong. Globe, 39th Cong., 1st Sess., 2560.
38 Wade would have employed the formula “persons bom in the 

United States or naturalized under the laws thereof” to measure the 
section’s protection. Cong. Globe, 39th Cong., 1st Sess., 2768-2769.
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chief supporters of the Amendment, Senator Howard 
announced on their behalf that they favored the addi-
tion of the present Citizenship Clause.39

The debate upon the clause was essentially cursory 
in both Houses, but there are several clear indications 
of its intended effect. Its sponsors evidently shared the 
fears of Senators Stewart and Wade that unless citizen-
ship were defined, freedmen might, under the reasoning 
of the Dred Scott decision,40 be excluded by the courts 
from the scope of the Amendment. It was agreed that, 
since the “courts have stumbled on the subject,” it 
would be prudent to remove the “doubt thrown over” 
it.41 The clause would essentially overrule Dred Scott, 
and place beyond question the freedmen’s right of 
citizenship because of birth. It was suggested, more-
over, that it would, by creating a basis for federal citi-
zenship which was indisputably independent of state 
citizenship, preclude any effort by state legislatures to 
circumvent the Amendment by denying freedmen state 
citizenship.42 Nothing in the debates, however, supports 
the Court’s assertion that the clause was intended to 
deny Congress its authority to expatriate unwilling citi-
zens. The evidence indicates that its draftsmen instead 
expected the clause only to declare unreservedly to 

39 Cong. Globe, 39th Cong., 1st Sess., 2869. The precise terms of 
the discussion in the caucus were, and have remained, unknown. For 
contemporary comment, see Cong. Globe, 39th Cong., 1st Sess., 2939.

40 Scott v. Sandford, 19 How. 393.
41 Cong. Globe, 39th Cong., 1st Sess., 2768.
42 See, e. g., the comments of Senator Johnson of Maryland, Cong. 

Globe, 39th Cong., 1st Sess., 2893. It was subsequently acknowl-
edged by several members of this Court that a central purpose of 
the Citizenship Clause was to create an independent basis of federal 
citizenship, and thus to overturn the doctrine of primary state 
citizenship. The Slaughter-House Cases, 16 Wall. 36, 74, 95, 112. 
The background of this issue is traced in tenBroek, The Antislavery 
Origins of the Fourteenth Amendment 71-93.
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whom citizenship initially adhered, thus overturning 
the restrictions both of Dred Scott and of the doctrine 
of primary state citizenship, while preserving Con-
gress’ authority to prescribe the methods and terms of 
expatriation.

The narrow, essentially definitional purpose of the 
Citizenship Clause is reflected in the clear declarations 
in the debates that the clause would not revise the pre-
vailing incidents of citizenship. Senator Henderson of 
Missouri thus stated specifically his understanding that 
the “section will leave citizenship where it now is.”43 
Senator Howard, in the first of the statements relied 
upon, in part, by the Court, said quite unreservedly that 
“This amendment [the Citizenship Clause] which I have 
offered is simply declaratory of what I regard as the 
law of the land already, that every person born within 
the limits of the United States, and subject to their 
jurisdiction, is ... a citizen of the United States.”44 
Henderson had been present at the Senate’s considera-
tion both of the Wade-Davis bill and of the Enrollment 
Act, and had voted at least for the Wade-Davis bill.45 

43 Cong. Globe, 39th Cong., 1st Sess., 3031. See also Flack, The 
Adoption of the Fourteenth Amendment 93. In the same fashion, 
tenBroek, supra, at 215-217, concludes that the whole of § 1 was 
“declaratory and confirmatory.” Id., at 217.

44 Cong. Globe, 39th Cong., 1st Sess., 2890. See also the statement 
of Congressman Baker, Cong. Globe, 39th Cong., 1st Sess., App. 
255, 256. Similarly, two months after the Amendment’s passage 
through Congress, Senator Lane of Indiana remarked that the clause 
was “simply a re-affirmation” of the declaratory citizenship section 
of the Civil Rights Bill. Fairman, Does the Fourteenth Amendment 
Incorporate the Bill of Rights? 2 Stan. L. Rev. 5, 74.

45 Senator Henderson participated in the debates upon the Enroll-
ment Act and expressed no doubts about the constitutionality of 
§ 21, Cong. Globe, 38th Cong., 2d Sess., 641, but the final vote upon 
the measure in the Senate was not recorded. Cong. Globe, 38th 
Cong., 2d Sess., 643.
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Howard was a member of the Senate when both bills 
were passed, and had actively participated in the de-
bates upon the Enrollment Act.40 Although his views 
of the two expatriation measures were not specifically 
recorded, Howard certainly never expressed to the Sen-
ate any doubt either of their wisdom or of their con-
stitutionality. It would be extraordinary if these 
prominent supporters of the Citizenship Clause could 
have imagined, as the Court’s construction of the clause 
now demands, that the clause was only “declaratory” 
of the law “where it now is,” and yet that it would 
entirely withdraw a power twice recently exercised by 
Congress in their presence.

There is, however, even more positive evidence that 
the Court’s construction of the clause is not that in-
tended by its draftsmen. Between the two brief state-
ments from Senator Howard relied upon by the Court, 
Howard, in response to a question, said the following:

“I take it for granted that after a man becomes a 
citizen of the United States under the Constitution 
he cannot cease to be citizen, except by expatria-
tion or the commission of some crime by which his 
citizenship shall be forfeited” 46 47 (Emphasis added.) 

It would be difficult to imagine a more unqualified re-
jection of the Court’s position; Senator Howard, the 
clause’s sponsor, very plainly believed that it would leave 
unimpaired Congress’ power to deprive unwilling citizens 
of their citizenship.48

46 See, e. g., Cong. Globe, 38th Cong., 2d Sess., 632.
47 Cong. Globe, 39th Cong., 1st Sess., 2895.
48 The issues pertinent here were not, of course, matters of great 

consequence in the ratification debates in the several state legisla-
tures, but some additional evidence is nonetheless available from 
them. The Committee on Federal Relations of the Texas House of 
Representatives thus reported to the House that the Amendment’s 
first section “proposes to deprive the States of the right ... to
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Additional confirmation of the expectations of the 
clause’s draftsmen may be found in the legislative history, 
wholly overlooked by the Court, of the Act for the Relief 
of certain Soldiers and Sailors, adopted in 1867. 15 Stat. 
14. The Act, debated by Congress within 12 months of 
its passage of the Fourteenth Amendment, provided an 
exception from the provisions of § 21 of the Enrollment 
Act of 1865 for those who had deserted from the Union 
forces after the termination of general hostilities. Had 
the Citizenship Clause been understood to have the effect 
now given it by the Court, surely this would have been 
clearly reflected in the debates; members would at least 
have noted that, upon final approval of the Amendment, 
which had already obtained the approval of 21 States, 
§ 21 would necessarily be invalid. Nothing of the sort 
occurred; it was argued by some members that § 21 was 
imprudent and even unfair,49 but Congress evidently 
did not suppose that it was, or would be, unconstitutional. 
Congress simply failed to attribute to the Citizenship

determine what shall constitute citizenship of a State, and to transfer 
that right to the Federal Government.” Its “object” was, they 
thought, “to declare negroes to be citizens of the United States.” 
Tex. House J. 578 (1866). The Governor of Georgia reported to 
the legislature that the “prominent feature of the first [section] 
is, that it settles definitely the right of citizenship in the several 
States, . . . thereby depriving them in the future of all discretionary 
power over the subject within their respective limits, and with refer-
ence to their State Governments proper.” Ga. Sen. J. 6 (1866). 
See also the message of Governor Cox to the Ohio Legislature, 
Fairman, supra, 2 Stan. L. Rev., at 96, and the message of Governor 
Fletcher to the Missouri Legislature, Mo. Sen. J. 14 (1867). In 
combination, this evidence again suggests that the Citizenship Clause 
was expected merely to declare to whom citizenship initially at-
taches, and to overturn the doctrine of primary state citizenship.

49 Senator Hendricks, for example, lamented its unfairness, declared 
that its presence was an “embarrassment” to the country, and 
asserted that it “is not required any longer.” Cong. Globe, 40th 
Cong., 1st Sess., 660-661.
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Clause the constitutional consequences now discovered 
by the Court.50

Nonetheless, the Court urges that the debates which 
culminated in the Expatriation Act of 1868 materially 
support its understanding of the purposes of the Citizen-
ship Clause. This is, for several reasons, wholly uncon-
vincing. Initially, it should be remembered that discus-
sion of the Act began in committee some six months after 
the passage of the Relief Act of 1867, by the Second Ses-
sion of the Congress which had approved the Relief Act; 
the Court’s interpretation of the history of the Expatria-
tion Act thus demands, at the outset, the supposition that 
a view of the Citizenship Clause entirely absent in July 
had appeared vividly by the following January. Further, 
the purposes and background of the Act should not be 
forgotten. The debates were stimulated by repeated re-
quests both from President Andrew Johnson and from the 
public that Congress assert the rights of naturalized 
Americans against the demands of their former countries.51 
The Act as finally adopted was thus intended “primarily 
to assail the conduct of the British Government [chiefly 
for its acts toward naturalized Americans resident in 
Ireland] and to declare the right of naturalized Ameri-
cans to renounce their native allegiance”;52 accordingly, 
very little of the lengthy debate was in the least pertinent 
to the present issues. Several members did make plain, 
through their proposed amendments to the bill or their 

50 Similarly, in 1885, this Court construed § 21 without any appar-
ent indication that the section was, or had ever been thought to be, 
beyond Congress’ authority. Kurtz v. Moffitt, 115 U. S. 487, 501- 
502.

51 Tsiang, supra, n. 3, at 95. President Johnson emphasized in his 
Third Annual Message the difficulties which were then prevalent. 
6 Richardson, Messages and Papers of the Presidents 558, 580-581.

52 Tsiang, supra, at 95. See also 3 Moore, Digest of International 
Law 579-580.



AFROYIM v. RUSK. 289

253 Harl an , J., dissenting.

interstitial comments, that they understood Congress to 
have authority to expatriate unwilling citizens,53 but in 
general both the issues now before the Court and ques-
tions of the implications of the Citizenship Clause were 
virtually untouched in the debates.

Nevertheless, the Court, in order to establish that Con-
gress understood that the Citizenship Clause denied it 
such authority, fastens principally upon the speeches of 
Congressman Van Trump of Ohio. Van Trump spon-
sored, as one of many similar amendments offered to the 
bill by various members, a proposal to create formal 
machinery by which a citizen might voluntarily renounce 
his citizenship.54 Van Trump himself spoke at length in 
support of his proposal; his principal speech consisted 
chiefly of a detailed examination of the debates and 
judicial decisions pertinent to the issues of voluntary 
renunciation of citizenship.55 Never in his catalog of 
relevant materials did Van Trump even mention the 
Citizenship Clause of the Fourteenth Amendment;56 
so far as may be seen from his comments on the House 
floor, Van Trump evidently supposed the clause to be 
entirely immaterial to the issues of expatriation. This 
is completely characteristic of the debate in both Houses; 
even its draftsmen and principal supporters, such as 
Senator Howard, permitted the Citizenship Clause to 

53 See, e. g., Cong. Globe, 40th Cong., 2d Sess., 968, 1129-1131.
54 Van Trump’s proposal contained nothing which would have 

expatriated any unwilling citizen, see Cong. Globe, 40th Cong., 2d 
Sess., 1801; its ultimate failure therefore cannot, despite the Court’s 
apparent suggestion, help to establish that the House supposed that 
legislation similar to that at issue here was impermissible under the 
Constitution.

55 Cong. Globe, 40th Cong., 2d Sess., 1800-1805.
56 It should be noted that Van Trump, far from a “framer” of 

the Amendment, had not even been a member of the Congress which 
adopted it. Biographical Directory of the American Congress 1774-r 
1961, H. R. Doc. No. 442, 85th Cong., 2d Sess., 1750.
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pass unnoticed. The conclusion seems inescapable that 
the discussions surrounding the Act of 1868 cast only 
the most minimal light, if indeed any, upon the purposes 
of the clause, and that the Court’s evidence from the 
debates is, by any standard, exceedingly slight.57

There is, moreover, still further evidence, overlooked by 
the Court, which confirms yet again that the Court’s view 
of the intended purposes of the Citizenship Clause is mis-
taken. While the debate on the Act of 1868 was still 
in progress, negotiations were completed on the first of 
a series of bilateral expatriation treaties, which “initi-
ated this country’s policy of automatic divestment of 
citizenship for specified conduct affecting our foreign 
relations.” Perez n . Brownell, supra, at 48. Seven such 
treaties were negotiated in 1868 and 1869 alone; 58 each 
was ratified by the Senate. If, as the Court now suggests, 
it was “abundantly clear” to Congress in 1868 that the 
Citizenship Clause had taken from its hands the power 
of expatriation, it is quite difficult to understand why 
these conventions were negotiated, or why, once nego-

57 As General Banks, the Chairman of the House Committee on 
Foreign Affairs, carefully emphasized, the debates were intended 
simply to produce a declaration of the obligation of the United 
States to compel other countries “to consider the rights of our 
citizens and to bring the matter to negotiation and settlement”; 
the bill’s proponents stood “for that and nothing more.” Cong. 
Globe, 40th Cong., 2d Sess., 2315.

58 The first such treaty was that with the North German Union, 
concluded February 22, 1868, and ratified by the Senate on March 26, 
1868. 2 Malloy, Treaties, Conventions, International Acts, Proto-
cols and Agreements between the United States and other Powers 
1298. Similar treaties were reached in 1868 with Bavaria, Baden, 
Belgium, Hesse, and Württemberg; a treaty was reached in 1869 
with Norway and Sweden. An analogous treaty was made with 
Mexico in 1868, but, significantly, it permitted rebuttal of the pre-
sumption of renunciation of citizenship. See generally Tsiang, 
supra, at 88.
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tiated, they were not immediately repudiated by the 
Senate.59

Further, the executive authorities of the United States 
repeatedly acted, in the 40 years following 1868, upon 
the premise that a citizen might automatically be 
deemed to have expatriated himself by conduct short 
of a voluntary renunciation of citizenship; individual 
citizens were, as the Court indicated in Perez, regularly 
held on this basis to have lost their citizenship. Inter-
ested Members of Congress, and others, could scarcely 
have been unaware of the practice; as early as 1874, 
President Grant urged Congress in his Sixth Annual 
Message to supplement the Act of 1868 with a statutory 
declaration of the acts by which a citizen might “be 
deemed to have renounced or to have lost his citizen-
ship.” 60 It was the necessity to provide a more satis-
factory basis for this practice that led first to the 
appointment of the Citizenship Board of 1906, and sub-
sequently to the Nationality Acts of 1907 and 1940. The 
administrative practice in this period was described by 
the Court in Perez; it suffices here merely to emphasize 
that the Court today has not ventured to explain why 
the Citizenship Clause should, so shortly after its 
adoption, have been, under the Court’s construction, so 
seriously misunderstood.

It seems to me apparent that the historical evidence 
which the Court in part recites is wholly inconclusive, 

59 The relevance of these treaties was certainly not overlooked 
in the debates in the Senate upon the Act of 1868. See, e. g., 
Cong. Globe, 40th Cong., 2d Sess., 4205, 4211, 4329, 4331. Senator 
Howard attacked the treaties, but employed none of the reasons 
which might, be suggested by the opinion for the Court today. 
Id., at 4211.

60 7 Richardson, Messages and Papers of the Presidents 284, 291. 
See further Borchard, Diplomatic Protection of Citizens Abroad 
§§319, 324, 325.
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as indeed the Court recognizes; the evidence, to the con-
trary, irresistibly suggests that the draftsmen of the 
Fourteenth Amendment did not intend, and could not 
have expected, that the Citizenship Clause would deprive 
Congress of authority which it had, to their knowledge, 
only recently twice exercised. The construction demanded 
by the pertinent historical evidence, and entirely con-
sistent with the clause’s terms and purposes, is instead 
that it declares to whom citizenship, as a consequence 
either of birth or of naturalization, initially attaches. 
The clause thus served at the time of its passage both 
to overturn Dred Scott and to provide a foundation for 
federal citizenship entirely independent of state citizen-
ship; in this fashion it effectively guaranteed that the 
Amendment’s protection would not subsequently be 
withheld from those for whom it was principally in-
tended. But nothing in the history, purposes, or lan-
guage of the clause suggests that it forbids Congress in 
all circumstances to withdraw the citizenship of an un-
willing citizen. To the contrary, it was expected, and 
should now be understood, to leave Congress at liberty 
to expatriate a citizen if the expatriation is an appro-
priate exercise of a power otherwise given to Congress 
by the Constitution, and if the methods and terms of 
expatriation adopted by Congress are consistent with the 
Constitution’s other relevant commands.

The Citizenship Clause thus neither denies nor pro-
vides to Congress any power of expatriation; its con-
sequences are, for present purposes, exhausted by its 
declaration of the classes of individuals to whom citizen-
ship initially attaches. Once obtained, citizenship is of 
course protected from arbitrary withdrawal by the con-
straints placed around Congress’ powers by the Consti-
tution; it is not proper to create from the Citizenship 
Clause an additional, and entirely unwarranted, restric-
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tion upon legislative authority. The construction now 
placed on the Citizenship Clause rests, in the last analy-
sis, simply on the Court’s ipse dixit, evincing little more, 
it is quite apparent, than the present majority’s own 
distaste for the expatriation power.

I believe that Perez was rightly decided, and on its 
authority would affirm the judgment of the Court of 
Appeals.

262-921 0 - 68 - 22
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The police were informed that an armed robbery had occurred and 
that the suspect, respondent, had thereafter entered a certain 
house. Minutes later they arrived there and were told by respond-
ent’s wife that she had no objection to their searching the house. 
Certain officers arrested respondent in an upstairs bedroom when 
it became clear he was the only man in the house. Others simul-
taneously searched the first floor and cellar. One found weapons in 
a flush tank; another, looking “for a man or the money,” found in 
a washing machine clothing of the type the suspect was said to 
have worn. Ammunition was also found. These items were admit-
ted into evidence without objection at respondent’s trial which re-
sulted in his conviction. After unsuccessful state court proceed-
ings respondent sought and was denied habeas corpus relief in 
the District Court. The Court of Appeals found the search lawful, 
but reversed on the ground that the clothing seized during the 
search was immune from seizure, being of “evidential value only.” 
Held:

1. “The exigencies of the situation,” in which the officers were 
in pursuit of a suspected armed felon in the house which he had 
entered only minutes before they arrived, permitted their warrant-
less entry and search. McDonald v. United States, 335 U. S. 451, 
456. Pp. 298-300.

2. The distinction prohibiting seizure of items of only evidential 
value and allowing seizure of instrumentalities, fruits, or contra-
band is no longer accepted as being required by the Fourth 
Amendment. Pp. 300-310.

(a) There is no rational distinction between a search for 
“mere evidence” and one for an “instrumentality” in terms of the 
privacy which is safeguarded by the Fourth Amendment; nor 
does the language of the Amendment itself make such a distinc-
tion. Pp. 301-302.

(b) The clothing items involved here are not “testimonial” 
or “communicative” and their introduction did not compel respond-
ent to become a witness against himself in violation of the Fifth 
Amendment. Schmerber v. California, 384 U. S. 757. Pp. 302-303.
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(c) The premise that property interests control government’s 
search and seizure rights, on which Gouled v. United States, 255 
U. S. 298, partly rested, is no longer controlling as the Fourth 
Amendment’s principal object is the protection of privacy, not 
property. Pp. 303-306.

(d) The related premise of Gouled that government may not 
seize evidence for the purpose of proving crime has also been 
discredited. The Fourth Amendment does not bar a search for 
that purpose provided that there is probable cause, as there was 
here, for the belief that the evidence sought will aid in a par-
ticular apprehension or conviction. Pp. 306-307.

(e) The remedy of suppression, with its limited, functional 
consequence, has made possible the rejection of both the related 
Gouled premises. P. 307.

(f) Just as the suppression of evidence does not require the 
return of such items as contraband, the introduction of “mere 
evidence” does not entitle the State to its retention if it is being 
wrongfully withheld. Pp. 307-308.

(g) The numerous and confusing exceptions to the “mere 
evidence” limitation make it questionable whether it affords any 
meaningful protection. P. 309.

363 F. 2d 647, reversed.

Franklin Goldstein, Assistant Attorney General of 
Maryland, argued the cause for petitioner. With him on 
the brief was Francis B. Burch, Attorney General.

Albert R. Turnbull, by appointment of the Court, 385 
U. S. 985, argued the cause and filed a brief for respond-
ent, pro hac vice, by special leave of Court.

Ralph S. Spritzer, by special leave of Court, argued 
the cause for the United States, as amicus curiae, urging 
reversal. With him on the brief were Solicitor General 
Marshall, Assistant Attorney General Vinson, Nathan 
Lewin and Beatrice Rosenberg.

Mr . Justi ce  Brennan  delivered the opinion of the 
Court.

We review in this case the validity of the proposition 
that there is under the Fourth Amendment a “distinction 
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between merely evidentiary materials, on the one hand, 
which may not be seized either under the authority of a 
search warrant or during the course of a search incident 
to arrest, and on the other hand, those objects which 
may validly be seized including the instrumentalities and 
means by which a crime is committed, the fruits of crime 
such as stolen property, weapons by which escape of the 
person arrested might be effected, and property the 
possession of which is a crime.” 1

A Maryland court sitting without a jury convicted 
respondent of armed robbery. Items of his clothing, 
a cap, jacket, and trousers, among other things, were 
seized during a search of his home, and were admitted 
in evidence without objection. After unsuccessful state 
court proceedings, he sought and was denied federal 
habeas corpus relief in the District Court for Maryland.1 2 
A divided panel of the Court of Appeals for the Fourth 
Circuit reversed. 363 F. 2d 647. The Court of Appeals 
believed that Harris v. United States, 331 U. S. 145, 154, 
sustained the validity of the search, but held that re-
spondent was correct in his contention that the clothing 
seized was improperly admitted in evidence because the 
items had “evidential value only” and therefore were not 

1 Harris v. United States, 331 U. S. 145, 154; see also Gouled v. 
United States, 255 U. S. 298; United States v. Lejkowitz, 285 U. S. 
452, 465-466; United States v. Rabinowitz, 339 U. S. 56, 64, n. 6; 
Abel v. United States, 362 U. S. 217, 234-235.

2 Hayden did not appeal from his conviction. He first sought 
relief by an application under the Maryland Post Conviction Pro-
cedure Act which was denied without hearing. The Maryland Court 
of Appeals reversed and remanded for a hearing. 233 Md. 613, 195 
A. 2d 692. The trial court denied relief after hearing, concluding 
“that the search of his home and the seizure of the articles in ques-
tion were proper.” His application for federal habeas corpus relief 
resulted, after hearing in the District Court, in the same conclusion.



WARDEN v. HAYDEN. 297

294 Opinion of the Court.

lawfully subject to seizure. We granted certiorari. 385 
U. S. 926. We reverse.3

I.
About 8 a. m. on March 17, 1962, an armed robber 

entered the business premises of the Diamond Cab Com-
pany in Baltimore, Maryland. He took some $363 and 
ran. Two cab drivers in the vicinity, attracted by shouts 
of “Holdup,” followed the man to 2111 Cocoa Lane. 
One driver notified the company dispatcher by radio 
that the man was a Negro about 5'8" tall, wearing a 
light cap and dark jacket, and that he had entered the 
house on Cocoa Lane. The dispatcher relayed the infor-
mation to police who were proceeding to the scene of the 
robbery. Within minutes, police arrived at the house in 
a number of patrol cars. An officer knocked and an-
nounced their presence. Mrs. Hayden answered, and the 
officers told her they believed that a robber had entered 
the house, and asked to search the house. She offered 
no objection.4

3 The State claims that, since Hayden failed to raise the search 
and seizure question at trial, he deliberately bypassed state remedies 
and should be denied an opportunity to assert his claim in federal 
court. See Henry v. Mississippi, 379 U. S. 443; Fay v. Noia, 372 
U. S. 391. Whether or not the Maryland Court of Appeals actually 
intended, when it reversed the state trial court’s denial of post-
conviction relief, that Hayden be afforded a hearing on the merits 
of his claim, it is clear that the trial court so understood the order 
of the Court of Appeals. A hearing was held in the state courts, 
and the claim denied on the merits. In this circumstance, the Fourth 
Circuit was correct in rejecting the State’s deliberate-bypassing claim. 
The deliberate-bypass rule is applicable only “to an applicant who 
has deliberately by-passed the orderly procedure of the state courts 
and in so doing has forfeited his state court remedies.” Fay v. Noia, 
supra, 372 U. S., at 438. (Emphasis added.) But see Nelson v. 
California, 346 F. 2d 73, 82 (C. A. 9th Cir. 1965).

4 The state postconviction court found that Mrs. Hayden “gave 
the policeman permission to enter the home.” The federal habeas 
corpus court stated it “would be justified in accepting the findings
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The officers spread out through the first and second 
floors and the cellar in search of the robber. Hayden 
was found in an upstairs bedroom feigning sleep. He 
was arrested when the officers on the first floor and in 
the cellar reported that no other man was in the house. 
Meanwhile an officer was attracted to an adjoining bath-
room by the noise of running water, and discovered a 
shotgun and a pistol in a flush tank; another officer who, 
according to the District Court, “was searching the cellar 
for a man or the money” found in a washing machine a 
jacket and trousers of the type the fleeing man was said 
to have worn. A clip of ammunition for the pistol and 
a cap were found under the mattress of Hayden’s bed, 
and ammunition for the shotgun was found in a bureau 
drawer in Hayden’s room. All these items of evidence 
were introduced against respondent at his trial.

II.
We agree with the Court of Appeals that neither the 

entry without warrant to search for the robber, nor the 
search for him without warrant was invalid. Under the 
circumstances of this case, “the exigencies of the situa-
tion made that course imperative.” McDonald n . United 
States, 335 U. S. 451, 456. The police were informed 
that an armed robbery had taken place, and that the 
suspect had entered 2111 Cocoa Lane less than five 
minutes before they reached it. They acted reasonably 
when they entered the house and began to search for a 
man of the description they had been given and for 
weapons which he had used in the robbery or might use 
against them. The Fourth Amendment does not require 
police officers to delay in the course of an investigation 

of historical fact made by Judge Sodaro on that issue . . . ,” but 
concluded that resolution of the issue would be unnecessary, because 
the officers were “justified in entering and searching the house for 
the felon, for his weapons and for the fruits of the robbery.”
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if to do so would gravely endanger their lives or the lives 
of others. Speed here was essential, and only a thorough 
search of the house for persons and weapons could have 
insured that Hayden was the only man present and that 
the police had control of all weapons which could be used 
against them or to effect an escape.

We do not rely upon Harris v. United States, supra, 
in sustaining the validity of the search. The principal 
issue in Harris was whether the search there could prop-
erly be regarded as incident to the lawful arrest, since 
Harris was in custody before the search was made and 
the evidence seized. Here, the seizures occurred prior to 
or immediately contemporaneous with Hayden’s arrest, 
as part of an effort to find a suspected felon, armed, 
within the house into which he had run only minutes 
before the police arrived. The permissible scope of 
search must, therefore, at the least, be as broad as may 
reasonably be necessary to prevent the dangers that the 
suspect at large in the house may resist or escape.

It is argued that, while the weapons, ammunition, and 
cap may have been seized in the course of a search for 
weapons, the officer who seized the clothing was search-
ing neither for the suspect nor for weapons when he 
looked into the washing machine in which he found the 
clothing. But even if we assume, although we do not 
decide, that the exigent circumstances in this case made 
lawful a search without warrant only for the suspect or 
his weapons, it cannot be said on this record that the 
officer who found the clothes in the washing machine 
was not searching for weapons. He testified that he 
was searching for the man or the money, but his failure 
to state explicitly that he was searching for weapons, in 
the absence of a specific question to that effect, can 
hardly be accorded controlling weight. He knew that 
the robber was armed and he did not know that some
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weapons had been found at the time he opened the 
machine.5 In these circumstances the inference that he 
was in fact also looking for weapons is fully justified.

III.
We come, then, to the question whether, even though 

the search was lawful, the Court of Appeals was correct 
in holding that the seizure and introduction of the items 
of clothing violated the Fourth Amendment because 
they are “mere evidence.” The distinction made by 
some of our cases between seizure of items of evidential 
value only and seizure of instrumentalities, fruits, or 
contraband has been criticized by courts6 and com-
mentators.7 The Court of Appeals, however, felt “obli-
gated to adhere to it.” 363 F. 2d, at 655. We today 
reject the distinction as based on premises no longer

5 The officer was asked in the District Court whether he found the 
money. He answered that he did not, and stated: “By the time 
I had gotten down into the basement I heard someone say upstairs, 
‘There’s a man up here.’ ” He was asked: “What did you do then?” 
and answered: “By this time I had already discovered some clothing 
which fit the description of the clothing worn by the subject that 
we were looking for . . . .” It is clear from the record and from 
the findings that the weapons were found after or at the same time 
the police found Hayden.

6 People v. Thayer, 63 Cal. 2d 635, 408 P. 2d 108, cert, denied, 
384 U. S. 908; State v. Bisaccia, 45 N. J. 504, 213 A. 2d 185. Com-
pare United States v. Poller, 43 F. 2d 911, 914 (C. A. 2d Cir. 1930).

7 E. g., Chafee, The Progress of the Law, 1919-1922, 35 Harv. L. 
Rev. 673 (1922); Kamisar, The Wiretapping-Eavesdropping Prob-
lem: A Professor’s View, 44 Minn. L. Rev. 891, 914-918 (1960); 
Kaplan, Search and Seizure: A No-Man’s Land in the Criminal Law, 
49 Calif. L. Rev. 474, 478 (1961); Comment, 45 N. C. L. Rev. 512 
(1967); Comment, 66 Col. L. Rev. 355 (1966); Comment, 20 U. Chi. 
L. Rev. 319 (1953); Comment, 31 Yale L. J. 518 (1922). Compare, 
e. g., Fraenkel, Concerning Searches and Seizures, 34 Harv. L. Rev. 
361 (1921); Note, 54 Geo. L. J. 593 (1966).
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accepted as rules governing the application of the Fourth 
Amendment.8

We have examined on many occasions the history and 
purposes of the Amendment.9 It was a reaction to the 
evils of the use of the general warrant in England and 
the writs of assistance in the Colonies, and was intended 
to protect against invasions of “the sanctity of a man’s 
home and the privacies of life,” Boyd v. United States, 
116 U. S. 616, 630, from searches under indiscriminate, 
general authority. Protection of these interests was 
assured by prohibiting all “unreasonable” searches and 
seizures, and by requiring the use of warrants, which 
particularly describe “the place to be searched, and 
the persons or things to be seized,” thereby interpos-
ing “a magistrate between the citizen and the police,” 
McDonald v. United States, supra, 335 U. S., at 455.

Nothing in the language of the Fourth Amendment 
supports the distinction between “mere evidence” and 
instrumentalities, fruits of crime, or contraband. On its 
face, the provision assures the “right of the people to be 
secure in their persons, houses, papers, and effects . . . ,” 
without regard to the use to which any of these things are 
applied. This “right of the people” is certainly unrelated 
to the “mere evidence” limitation. Privacy is disturbed 
no more by a search directed to a purely evidentiary 
object than it is by a search directed to an instrumen-

8 This Court has approved the seizure and introduction of items 
having only evidential value without, however, considering the va-
lidity of the distinction rejected today. See Schmerber v. California, 
384 U. S. 757; Cooper v. California, 386 U. S. 58.

9 E. g., Stanford v. Texas, 379 IT. S. 476, 481-485; Marcus v. 
Search Warrant, 367 U. S. 717, 724-729; Frank v. Maryland, 359 
IT. S. 360, 363-365. See generally Lasson, The History and Develop-
ment of the Fourth Amendment to the United States Constitution 
(1937); Landynski, Search and Seizure and the Supreme Court (1966).
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tality, fruit, or contraband. A magistrate can intervene 
in both situations, and the requirements of probable 
cause and specificity can be preserved intact. More-
over, nothing in the nature of property seized as evi-
dence renders it more private than property seized, for 
example, as an instrumentality; quite the opposite may 
be true. Indeed, the distinction is wholly irrational, 
since, depending on the circumstances, the same “papers 
and effects” may be “mere evidence” in one case and 
“instrumentality” in another. See Comment, 20 U. Chi. 
L. Rev. 319, 320-322 (1953).

In Gouled v. United States, 255 U. S. 298, 309, the 
Court said that search warrants “may not be used as a 
means of gaining access to a man’s house or office and 
papers solely for the purpose of making search to secure 
evidence to be used against him in a criminal or penal 
proceeding . . . .” The Court derived from Boyd v. 
United States, supra, the proposition that warrants 
“may be resorted to only when a primary right to such 
search and seizure may be found in the interest which 
the public or the complainant may have in the property 
to be seized, or in the right to the possession of it, or 
when a valid exercise of the police power renders posses-
sion of the property by the accused unlawful and pro-
vides that it may be taken,” 255 U. S., at 309; that is, 
when the property is an instrumentality or fruit of crime, 
or contraband. Since it was “impossible to say, on the 
record . . . that the Government had any interest” in 
the papers involved “other than as evidence against the 
accused . . . ,” “to permit them to be used in evidence 
would be, in effect, as ruled in the Boyd Case, to compel 
the defendant to become a witness against himself.” 
Id., at 311.

The items of clothing involved in this case are not 
“testimonial” or “communicative” in nature, and their 
introduction therefore did not compel respondent to be-
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come a witness against himself in violation of the Fifth 
Amendment. Schmerber v. California, 384 U. S. 757. 
This case thus does not require that we consider whether 
there are items of evidential value whose very nature 
precludes them from being the object of a reasonable 
search and seizure.

The Fourth Amendment ruling in Gouled was based 
upon the dual, related premises that historically the right 
to search for and seize property depended upon the asser-
tion by the Government of a valid claim of superior 
interest, and that it was not enough that the purpose of 
the search and seizure was to obtain evidence to use in 
apprehending and convicting criminals. The common 
law of search and seizure after Entick v. Carrington, 19 
How. St. Tr. 1029, reflected Lord Camden’s view, derived 
no doubt from the political thought of his time, that the 
“great end, for which men entered into society, was to 
secure their property.” Id., at 1066. Warrants were 
“allowed only where the primary right to such a search 
and seizure is in the interest which the public or com-
plainant may have in the property seized.” Lasson, 
The History and Development of the Fourth Amend-
ment to the United States Constitution 133-134. Thus 
stolen property—the fruits of crime—was always subject 
to seizure. And the power to search for stolen property 
was gradually extended to cover “any property which the 
private citizen was not permitted to possess,” which in-
cluded instrumentalities of crime (because of the early 
notion that items used in crime were forfeited to the 
State) and contraband. Kaplan, Search and Seizure: 
A No-Man’s Land in the Criminal Law, 49 Calif. L. Rev. 
474, 475. No separate governmental interest in seizing 
evidence to apprehend and convict criminals was recog-
nized; it was required that some property interest be 
asserted. The remedial structure also reflected these dual 
premises. Trespass, replevin, and the other means of 
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redress for persons aggrieved by searches and seizures, 
depended upon proof of a superior property interest. And 
since a lawful seizure presupposed a superior claim, it was 
inconceivable that a person could recover property law-
fully seized. As Lord Camden pointed out in Entick v. 
Carrington, supra, at 1066, a general warrant enabled “the 
party’s own property [to be] seized before and without 
conviction, and he has no power to reclaim his goods, 
even after his innocence is cleared by acquittal.”

The premise that property interests control the right 
of the Government to search and seize has been dis-
credited. Searches and seizures may be “unreasonable” 
within the Fourth Amendment even though the Govern-
ment asserts a superior property interest at common 
law. We have recognized that the principal object of 
the Fourth Amendment is the protection of privacy 
rather than property, and have increasingly discarded 
fictional and procedural barriers rested on property con-
cepts. See Jones v. United States, 362 U. S. 257, 266; 
Silverman v. United States, 365 U. S. 505, 511. This 
shift in emphasis from property to privacy has come 
about through a subtle interplay of substantive and pro-
cedural reform. The remedial structure at the time even 
of Weeks v. United States, 232 U. S. 383, was arguably 
explainable in property terms. The Court held in Weeks 
that a defendant could petition before trial for the return 
of his illegally seized property, a proposition not neces-
sarily inconsistent with Adams v. New York, 192 U. S. 
585, which held in effect that the property issues involved 
in search and seizure are collateral to a criminal proceed-
ing.10 The remedial structure finally escaped the bounds 
of common law property limitations in Silverthorne 

10 Both Weeks and Adams were written by Justice Day, and joined 
by several of the same Justices, including Justice Holmes.
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Lumber Co. v. United States, 251 U. S. 385, and Gouled 
v. United States, supra, when it became established that 
suppression might be sought during a criminal trial, and 
under circumstances which would not sustain an action 
in trespass or replevin. Recognition that the role of the 
Fourth Amendment was to protect against invasions of 
privacy demanded a remedy to condemn the seizure in 
Silverthorne, although no possible common law claim 
existed for the return of the copies made by the Govern-
ment of the papers it had seized. The remedy of sup-
pression, necessarily involving only the limited, functional 
consequence of excluding the evidence from trial, satisfied 
that demand.

The development of search and seizure law since Silver-
thorne and Gouled is replete with examples of the trans-
formation in substantive law brought about through the 
interaction of the felt need to protect privacy from 
unreasonable invasions and the flexibility in rulemaking 
made possible by the remedy of exclusion. We have 
held, for example, that intangible as well as tangible 
evidence may be suppressed, Wong Sun v. United States, 
371 U. S. 471, 485-486, and that an actual trespass under 
local property law is unnecessary to support a remediable 
violation of the Fourth Amendment, Silverman v. United 
States, supra. In determining whether someone is a 
“person aggrieved by an unlawful search and seizure” 
we have refused “to import into the law . . . subtle dis-
tinctions, developed and refined by the common law in 
evolving the body of private property law which, more 
than almost any other branch of law, has been shaped by 
distinctions whose validity is largely historical.” Jones 
v. United States, supra, 362 U. S., at 266. And with 
particular relevance here, we have given recognition to 
the interest in privacy despite the complete absence of a 
property claim by suppressing the very items which at
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common law could be seized with impunity: stolen goods, 
Henry v. United States, 361 U. S. 98; instrumentalities, 
Beck v. Ohio, 379 U. S. 89; McDonald v. United States, 
supra; and contraband, Trupiano v. United States, 334 
U. S. 699; Aguilar v. Texas, 378 U. S. 108.

The premise in Gouled that government may not seize 
evidence simply for the purpose of proving crime has 
likewise been discredited. The requirement that the 
Government assert in addition some property interest in 
material it seizes has long been a fiction,11 obscuring the 
reality that government has an interest in solving crime. 
Schmerber settled the proposition that it is reasonable, 
within the terms of the Fourth Amendment, to conduct 
otherwise permissible searches for the purpose of obtain-
ing evidence which would aid in apprehending and con-
victing criminals. The requirements of the Fourth 
Amendment can secure the same protection of privacy 

11 At common law the Government did assert a superior property 
interest when it searched lawfully for stolen property, since the pro-
cedure then followed made it necessary that the true owner swear 
that his goods had been taken. But no such procedure need be 
followed today; the Government may demonstrate probable cause 
and lawfully search for stolen property even though the true 
owner is unknown or unavailable to request and authorize the 
Government to assert his interest. As to instrumentalities, the 
Court in Gouled allowed their seizure, not because the Government 
had some property interest in them (under the ancient, fictitious 
forfeiture theory), but because they could be used to perpetrate 
further crime. 255 U. S., at 309. The same holds true, of course, 
for “mere evidence”; the prevention of crime is served at least as 
much by allowing the Government to identify and capture the 
criminal, as it is by allowing the seizure of his instrumentalities. 
Finally, contraband is indeed property in which the Government 
holds a superior interest, but only because the Government decides 
to vest such an interest in itself. And while there may be limits to 
what may be declared contraband, the concept is hardly more than 
a form through which the Government seeks to prevent and deter 
crime.
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whether the search is for “mere evidence” or for fruits, 
instrumentalities or contraband. There must, of course, 
be a nexus—automatically provided in the case of fruits, 
instrumentalities or contraband—between the item to be 
seized and criminal behavior. Thus in the case of “mere 
evidence,” probable cause must be examined in terms of 
cause to believe that the evidence sought will aid in a 
particular apprehension or conviction. In so doing, con-
sideration of police purposes will be required. Cf. 
Kremen v. United States, 353 U. S. 346. But no such 
problem is presented in this case. The clothes found in 
the washing machine matched the description of those 
worn by the robber and the police therefore could reason-
ably believe that the items would aid in the identification 
of the culprit.

The remedy of suppression, moreover, which made 
possible protection of privacy from unreasonable searches 
without regard to proof of a superior property interest, 
likewise provides the procedural device necessary for 
allowing otherwise permissible searches and seizures con-
ducted solely to obtain evidence of crime. For just as 
the suppression of evidence does not entail a declaration 
of superior property interest in the person aggrieved, 
thereby enabling him to suppress evidence unlawfully 
seized despite his inability to demonstrate such an inter-
est (as with fruits, instrumentalities, contraband), the 
refusal to suppress evidence carries no declaration of 
superior property interest in the State, and should thereby 
enable the State to introduce evidence lawfully seized 
despite its inability to demonstrate such an interest. And, 
unlike the situation at common law, the owner of prop-
erty would not be rendered remediless if “mere evidence” 
could lawfully be seized to prove crime. For just as the 
suppression of evidence does not in itself necessarily entitle 
the aggrieved person to its return (as, for example, contra-
band), the introduction of “mere evidence” does not in 
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itself entitle the State to its retention. Where public offi-
cials “unlawfully seize or hold a citizen’s realty or chat-
tels, recoverable by appropriate action at law or in 
equity . . . the true owner may “bring his possessory 
action to reclaim that which is wrongfully withheld.” 
Land v. Dollar, 330 U. S. 731, 738. (Emphasis added.) 
See Burdeau v. McDowell, 256 U. S. 465, 474.

The survival of the Gouled distinction is attributable 
more to chance than considered judgment. Legislation 
has helped perpetuate it. Thus, Congress has never 
authorized the issuance of search warrants for the seizure 
of mere evidence of crime. See Davis v. United States, 
328 U. S. 582, 606 (dissenting opinion of Mr. Justice 
Frankfurter). Even in the Espionage Act of 1917, where 
Congress for the first time granted general authority for 
the issuance of search warrants, the authority was limited 
to fruits of crime, instrumentalities, and certain contra-
band. 40 Stat. 228. Gouled concluded, needlessly it 
appears, that the Constitution virtually limited searches 
and seizures to these categories.12 After Gouled, pressure 

12 Gouled was decided on certified questions. The only question 
which referred to the Espionage Act of 1917 stated: “Are papers 
of . . . evidential value . . . , when taken under search warrants 
issued pursuant to Act of June 15, 1917, from the house or office of 
the person so suspected,—seized and taken in violation of the 4th 
amendment?” Gouled v. United States, No. 250, Oct. Term, 1920, 
Certificate, p. 4. Thus the form in which the case was certified made 
it difficult if not impossible “to limit the decision to the sensible 
proposition of statutory construction, that Congress had not as yet 
authorized the seizure of purely evidentiary material.” Chafee, 
op. cit. supra, at 699. The Government assumed the validity of 
petitioner’s argument that Entick v. Carrington, Boyd v. United 
States, and other authorities established the constitutional illegality 
of seizures of private papers for use as evidence. Gouled v. United 
States, supra, Brief for the United States, p. 50. It argued, com-
plaining of the absence of a record, that the papers introduced in 
evidence were instrumentalities of crime. The Court ruled that the
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to test this conclusion was slow to mount. Rule 41 (b) of 
the Federal Rules of Criminal Procedure incorporated the 
Gouled categories as limitations on federal authorities to 
issue warrants, and Mapp v. Ohio, 367 U. S. 643, only re-
cently made the “mere evidence” rule a problem in the 
state courts. Pressure against the rule in the federal 
courts has taken the form rather of broadening the cate-
gories of evidence subject to seizure, thereby creating con-
siderable confusion in the law. See, e. g., Note, 54 Geo. 
L. J. 593, 607-621 (1966).

The rationale most frequently suggested for the rule 
preventing the seizure of evidence is that “limitations 
upon the fruit to be gathered tend to limit the quest 
itself.” United States n . Poller, 43 F. 2d 911, 914 (C. A. 
2d Cir. 1930). But privacy “would be just as well served 
by a restriction on search to the even-numbered days of 
the month. . . . And it would have the extra advantage 
of avoiding hair-splitting questions . . . .” Kaplan, op. 
cit. supra, at 479. The “mere evidence” limitation has 
spawned exceptions so numerous and confusion so great, 
in fact, that it is questionable whether it affords mean-
ingful protection. But if its rejection does enlarge the 
area of permissible searches, the intrusions are never-
theless made after fulfilling the probable cause and par-
ticularity requirements of the Fourth Amendment and 
after the intervention of “a neutral and detached magis- 

record before it revealed no government interest in the papers other 
than as evidence against the accused. 255 U. S., at 311.

Significantly, Entick v. Carrington itself has not been read by the 
English courts as making unlawful the seizure of all papers for use 
as evidence. See Dillon v. O’Brien, 20 L. R. Ir. 300; Elias v. 
Pasmore, [1934] 2 K. B. 164. Although Dillon, decided in 1887, 
involved instrumentalities, the court did not rely on this fact, but 
rather on “the interest which the State has in a person guilty (or 
reasonably believed to be guilty) of a crime being brought to jus-
tice . . . .” 20 L. R. Ir., at 317.

262-921 0 - 68 - 23 
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trate . . . .” Johnson v. United States, 333 U. S. 10, 14. 
The Fourth Amendment allows intrusions upon privacy 
under these circumstances, and there is no viable rea-
son to distinguish intrusions to secure “mere evidence” 
from intrusions to secure fruits, instrumentalities, or 
contraband.

The judgment of the Court of Appeals is
Reversed.

Mr . Just ice  Black  concurs in the result.

Mr . Justi ce  Fortas , with whom The  Chief  Justi ce  
joins, concurring.

While I agree that the Fourth Amendment should not 
be held to require exclusion from evidence of the cloth-
ing as well as the weapons and ammunition found by the 
officers during the search, I cannot join in the majority’s 
broad—and in my judgment, totally unnecessary—repu-
diation of the so-called “mere evidence” rule.

Our Constitution envisions that searches will ordinarily 
follow procurement by police of a valid search warrant. 
Such warrants are to issue only on probable cause, and 
must describe with particularity the persons or things 
to be seized. There are exceptions to this rule. Searches 
may be made incident to a lawful arrest, and—as today’s 
decision indicates—in the course of “hot pursuit.” But 
searches under each of these exceptions have, until today, 
been confined to those essential to fulfill the purpose of 
the exception: that is, we have refused to permit use of 
articles the seizure of which could not be strictly tied to 
and justified by the exigencies which excused the war-
rantless search. The use in evidence of weapons seized 
in a “hot pursuit” search or search incident to arrest 
satisfies this criterion because of the need to protect the 
arresting officers from weapons to which the suspect 
might resort. The search for and seizure of fruits are, of 
course, justifiable on independent grounds: The fruits
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are an object of the pursuit or arrest of the suspect, and 
should be restored to their true owner. The seizure of 
contraband has been justified on the ground that the 
suspect has not even a bare possessory right to contra-
band. See, e. g., Boyd v. United States, 116 U. S. 616, 
623-624 (1886); United States v. Kirschenblatt, 16 F. 
2d 202, 203 (C. A. 2d Cir. 1926) (L. Hand, J.).

Similarly, we have forbidden the use of articles seized 
in such a search unless obtained from the person of the 
suspect or from the immediate vicinity. Since a war-
rantless search is justified only as incident to an arrest 
or “hot pursuit,” this Court and others have held that its 
scope does not include permission to search the entire 
building in which the arrest occurs, or to rummage 
through locked drawers and closets, or to search at 
another time or place. James v. Louisiana, 382 U. S. 36 
(1965); Stoner v. California, 376 U. S. 483, 486-487 
(1964); Preston v. United States, 376 U. S. 364, 367 
(1964); United States v. Lefkowitz, 285 U. S. 452 (1932); 
Go-Bart Co. v. United States, 282 U. S. 344, 358 (1931); 
Agnello v. United States, 269 U. S. 20, 30-31 (1925); 
United States v. Kirschenblatt, supra.1

In the present case, the articles of clothing admitted 
into evidence are not within any of the traditional cate-
gories which describe what materials may be seized, either 
with or without a warrant. The restrictiveness of these 
categories has been subjected to telling criticism,1 2 and

1 It is true that this Court has not always been as vigilant as it 
should to enforce these traditional and extremely important restric-
tions upon the scope of such searches. See United States v. Rabino-
witz, 339 U. S. 56, 68-86 (1950) (Frankfurter, J., dissenting); 
Harris v. United States, 331 U. S. 145, 155-198 (1947) (dissenting 
opinions).

2 See, e. g., People v. Thayer, 63 Cal. 2d 635, 408 P. 2d 108 (1965) 
(Traynor, C. J.), cert, denied, 384 U. S. 908 (1966); Kaplan, Search 
and Seizure: A No-Man’s Land in the Criminal Law, 49 Calif. L. 
Rev. 474, 478 (1961).
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although I believe that we should approach expansion of 
these categories with the diffidence which their imposing- 
provenance commands, I agree that the use of identifying 
clothing worn in the commission of a crime and seized 
during “hot pursuit” is within the spirit and intendment 
of the “hot pursuit” exception to the search-warrant 
requirement. That is because the clothing is pertinent 
to identification of the person hotly pursued as being, 
in fact, the person whose pursuit was justified by con-
nection with the crime. I would frankly place the 
ruling on that basis. I would not drive an enormous 
and dangerous hole in the Fourth Amendment to accom-
modate a specific and, I think, reasonable exception.

As my Brother Douglas  notes, post, opposition to 
general searches is a fundamental of our heritage and 
of the history of Anglo-Saxon legal principles. Such 
searches, pursuant to “writs of assistance,” were one of 
the matters over which the American Revolution was 
fought. The very purpose of the Fourth Amendment 
was to outlaw such searches, which the Court today 
sanctions. I fear that in gratuitously striking down the 
“mere evidence” rule, which distinguished members of 
this Court have acknowledged as essential to enforce 
the Fourth Amendment’s prohibition against general 
searches, the Court today needlessly destroys, root and 
branch, a basic part of liberty’s heritage.

Mr . Justi ce  Dougla s , dissenting.
We start with the Fourth Amendment which provides: 

“The right of the people to be secure in their per-
sons, houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
Warrants shall issue, but upon probable cause, sup-
ported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons 
or things to be seized.”
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This constitutional guarantee, now as applicable to the 
States {Mapp v. Ohio, 367 U. S. 643) as to the Federal 
Government, has been thought, until today, to have 
two faces of privacy:

(1) One creates a zone of privacy that may not be 
invaded by the police through raids, by the legislators 
through laws, or by magistrates through the issuance 
of warrants.

(2) A second creates a zone of privacy that may be 
invaded either by the police in hot pursuit or by a search 
incident to arrest or by a warrant issued by a magistrate 
on a showing of probable cause.

The first has been recognized from early days in Anglo- 
American law. Search warrants, for seizure of stolen 
property, though having an ancient lineage, were criti-
cized even by Coke. Institutes Bk. 4, pp. 176-177.

As stated by Lord Camden in Entick v. Carrington, 
19 How. St. Tr. 1029, 1067, even warrants authorizing 
seizure of stolen goods were looked upon with disfavor 
but “crept into the law by imperceptible practice.” By 
the time of Charles II they had burst their original 
bounds and were used by the Star Chamber to find evi-
dence among the files and papers of political suspects. 
Thus in the trial of Algernon Sidney in 1683 for treason 
“papers, which were said to be found in my [Sidney’s] 
house, were produced as another witness” (9 How. St. 
Tr. 818, 901) and the defendant was executed. Id., 
at 906-907. From this use of papers as evidence there 
grew up the practice of the Star Chamber empowering 
a person “to search in all places, where books were 
printing, in order to see if the printer had a licence; 
and if upon such search he found any books which he 
suspected to be libellous against the church or state, he 
was to seize them, and carry them before the proper 
magistrate.” Entick v. Carrington, supra, at 1069. 
Thus the general warrant became a powerful instrument
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in proceedings for seditious libel against printers and 
authors. Ibid. John Wilkes led the campaign against 
the general warrant. Boyd v. United States, 116 U. S. 
616, 625. Wilkes won (Entick v. Carrington, supra, 
decided in 1765); and Lord Camden’s opinion not only 
outlawed the general warrant {id., at 1072) but went on 
to condemn searches “for evidence” with or without a 
general warrant:

“There is no process against papers in civil causes. 
It has been often tried, but never prevailed. Nay, 
where the adversary has by force or fraud got pos-
session of your own proper evidence, there is no way 
to get it back but by action.

“In the criminal law such a proceeding was never 
heard of; and yet there are some crimes, such for 
instance as murder, rape, robbery, and house-
breaking, to say nothing of forgery and perjury, 
that are more atrocious than libelling. But our law 
has provided no paper-search in these cases to help 
forward the conviction.

“Whether this procedeth from the gentleness of 
the law towards criminals, or from a consideration 
that such a power would be more pernicious to the 
innocent than useful to the public, I will not say.

“It is very certain, that the law obligeth no man 
to accuse himself; because the necessary means of 
compelling self-accusation, falling upon the innocent 
as well as the guilty, would be both cruel and unjust; 
and it should seem, that search for evidence is dis-
allowed upon the same principle. There too the 
innocent would be confounded with the guilty.” Id., 
at 1073.

Thus Lord Camden decided two things: (1) that 
searches for evidence violated the principle against self-
incrimination; (2) that general warrants were void.
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This decision, in the very forefront when the Fourth 
Amendment was adopted, underlines the construction 
that it covers something other than the form of the 
warrant1 and creates a zone of privacy which no govern-
ment official may enter.

The complaint of Bostonians, while including the gen-
eral warrants, went to the point of police invasions of 
personal sanctuaries:

“ ‘A List of Infringements and Violations of Rights’ 
drawn up by the Boston town meeting late in 1772 
alluded to a number of personal rights which had 
allegedly been violated by agents of the crown. The 
list included complaints against the writs of assist-
ance which had been employed by royal officers in 
their searches for contraband. The Bostonians com-
plained that ‘our houses and even our bed chambers 
are exposed to be ransacked, our boxes, chests, and 
trunks broke open, ravaged and plundered by 
wretches, whom no prudent man would venture to 
employ even as menial servants.’ ” Rutland, The 
Birth of the Bill of Rights 25 (1955).

The debates concerning the Bill of Rights did not focus 
on the precise point with which we here deal. There 
was much talk about the general warrants and the fear 
of them. But there was also some reference to the sanc-
tity of one’s home and his personal belongings, even

1 The Virginia Declaration of Rights, June 12, 1776, in its 
Article 10 proclaimed only against “general warrants.” See Rutland, 
The Birth of the Bill of Rights 232 (1955). And the definition of 
the general warrant included not only a license to search for every-
thing in a named place but to search all and any places in the dis-
cretion of the officers. Frisbie v. Butler, 1 Kirby 213 (Conn.). See 
generally Quincy’s Mass. Rep. 1761-1772 Appendix I for the forms 
of these writs.
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including the clothes he wore. Thus in Virginia, Patrick 
Henry said:

“The officers of Congress may come upon you now, 
fortified with all the terrors of paramount federal 
authority. Excisemen may come in multitudes; for 
the limitation of their numbers no man knows. 
They may, unless the general government be re-
strained by a bill of rights, or some similar restriction, 
go into your cellars and rooms, and search, ransack, 
and measure, every thing you eat, drink, and wear. 
They ought to be restrained within proper bounds.” 
3 Elliot’s Debates 448-449.

This indicates that the Fourth Amendment has the 
dual aspect that I have mentioned. Certainly the 
debates nowhere suggest that it was concerned only with 
regulating the form of warrants.

This is borne out by what happened in the Congress. 
In the House the original draft read as follows:

“The right of the people to be secured in their 
persons, houses, papers, and effects, shall not be 
violated by warrants issuing without probable cause, 
supported by oath or affirmation, and not par-
ticularly describing the place to be searched and 
the persons or things to be seized.” 1 Annals of 
Cong. 754.

That was amended to read “The right of the people 
to be secure in their persons, houses, papers, and effects, 
against unreasonable seizures and searches,” etc. Ibid. 
Mr. Benson, Chairman of a Committee of Three to 
arrange the amendments, objected to the words “by war-
rants issuing” and proposed to alter the amendment so 
as to read “and no warrant shall issue.” Ibid. But 
Benson’s amendment was defeated. Ibid. And if the 
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story had ended there, it would be clear that the Fourth 
Amendment touched only the form of the warrants and 
the manner of their issuance. But when the Benson 
Committee later reported the Fourth Amendment to the 
House, it was in the form he had earlier proposed and 
was then accepted. 1 Annals of Cong. 779. The Senate 
agreed. Senate Journal August 25, 1789.

Thus it is clear that the Fourth Amendment has two 
faces of privacy, a conclusion emphasized by Lasson, 
The History and Development of the Fourth Amendment 
to the United States Constitution 103 (1937):

“As reported by the Committee of Eleven and 
corrected by Gerry, the Amendment was a one-
barrelled affair, directed apparently only to the essen-
tials of a valid warrant. The general principle of 
freedom from unreasonable search and seizure seems 
to have been stated only by way of premise, and the 
positive inhibition upon action by the Federal Gov-
ernment limited consequently to the issuance of 
warrants without probable cause, etc. That Benson 
interpreted it in this light is shown by his argument 
that although the clause was good as far as it went, 
it was not sufficient, and by the change which he 
advocated to obviate this objection. The provision 
as he proposed it contained two clauses. The gen-
eral right of security from unreasonable search and 
seizure was given a sanction of its own and the 
amendment thus intentionally given a broader scope. 
That the prohibition against ‘unreasonable searches’ 
was intended, accordingly, to cover something other 
than the form of the warrant is a question no longer 
left to implication to be derived from the phraseology 
of the Amendment.”
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Lord Camden’s twofold classification of zones of pri-
vacy was said by Cooley to be reflected in the Fourth 
Amendment:

“The warrant is not allowed for the purpose of 
obtaining evidence of an intended crime; but only 
after lawful evidence of an offence actually com-
mitted. Nor even then is it allowable to invade 
one’s privacy for the sole purpose of obtaining 
evidence against him, except in a few special 
cases where that which is the subject of the crime 
is supposed to be concealed, and the public or 
the complainant has an interest in it or in its 
destruction.” Constitutional Limitations 431-432 
(7th ed. 1903).

And that was the holding of the Court in Boyd v. United 
States, 116 U. S. 616, decided in 1886. Mr. Justice Brad-
ley reviewed British history, including Entick v. Car-
rington, supra, and American history under the Bill of 
Rights and said:

“The search for and seizure of stolen or forfeited 
goods, or goods liable to duties and concealed to 
avoid the payment thereof, are totally different 
things from a search for and seizure of a man’s 
private books and papers for the purpose of obtain-
ing information therein contained, or of using them 
as evidence against him. The two things differ 
toto coelo. In the one case, the government is 
entitled to the possession of the property; in the 
other it is not.” Id., at 623.

What Mr. Justice Bradley said about stolen or for-
feited goods or contraband is, of course, not accurate if 
read to mean that they may be seized at any time even 
without a warrant or not incident to an arrest that is 
lawful. The right to seize contraband is not absolute. 
If the search leading to discovery of an illicit article is 
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not incidental to a lawful arrest or not authorized by a 
search warrant, the fact that contraband is discovered 
does not make the seizure constitutional. Trupiano v. 
United States, 334 U. S. 699, 705; McDonald v. United 
States, 335 U. S. 451; Henry v. United States, 361 U. S. 
98, 103; Beck v. Ohio, 379 U. S. 89; Aguilar v. Texas, 
378 U. S. 108.

That is not our question. Our question is whether the 
Government, though armed with a proper search warrant 
or though making a search incident to an arrest, may 
seize, and use at the trial, testimonial evidence, whether 
it would otherwise be barred by the Fifth Amendment 
or would be free from such strictures. The teaching of 
Boyd is that such evidence, though seized pursuant to 
a lawful search, is inadmissible.

That doctrine had its full flowering in Gouled v. United 
States, 255 U. S. 298, where an opinion was written by 
Mr. Justice Clarke for a unanimous Court that included 
both Mr. Justice Holmes and Mr. Justice Brandeis. The 
prosecution was for defrauding the Government under 
procurement contracts. Documents were taken from de-
fendant’s business office under a search warrant and used 
at the trial as evidence against him. Stolen or forged 
papers could be so seized, the Court said; so could lottery 
tickets; so could contraband; so could property in which 
the public had an interest, for reasons tracing back to 
warrants allowing the seizure of stolen property. But 
the papers or documents fell in none of those categories 
and the Court therefore held that even though they had 
been taken under a warrant, they were inadmissible at 
the trial as not even a warrant, though otherwise proper 
and regular, could be used “for the purpose of making 
search to secure evidence” of a crime. Id., at 309. The 
use of those documents against the accused might, of 
course, violate the Fifth Amendment. Id., at 311. But 
whatever may be the intrinsic nature of the evidence,
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the owner is then “the unwilling source of the evidence” 
(id., at 306), there being no difference so far as the Fifth 
Amendment is concerned “whether he be obliged to 
supply evidence against himself or whether such evi-
dence be obtained by an illegal search of his premises and 
seizure of his private papers.” Ibid.

We have, to be sure, breached that barrier, Schmerber 
v. California, 384 U. S. 757, being a conspicuous example. 
But I dissented then and renew my opposing view at this 
time. That which is taken from a person without his 
consent and used as testimonial evidence violates the 
Fifth Amendment.

That was the holding in Gouled; and that was the line 
of authority followed by Judge Simon Sobeloff, writing 
for the Court of Appeals for reversal in this case. 363 F. 
2d 647. As he said, even if we assume that the search 
was lawful, the articles of clothing seized were of evi-
dential value only and under Gouled could not be used 
at the trial against petitioner. As he said, the Fourth 
Amendment guarantees the right of the people to be 
secure “in their persons, houses, papers, and effects, 
against unreasonable searches and seizures.” Articles of 
clothing are covered as well as papers. Articles of 
clothing may be of evidential value as much as docu-
ments or papers.

Judge Learned Hand stated a part of the philosophy 
of the Fourth Amendment in United States v. Poller, 
43 F. 2d 911, 914:

“[I]t is only fair to observe that the real evil 
aimed at by the Fourth Amendment is the search 
itself, that invasion of a man’s privacy which con-
sists in rummaging about among his effects to secure 
evidence against him. If the search is permitted 
at all, perhaps it does not make so much difference 
what is taken away, since the officers will ordinarily 



WARDEN v. HAYDEN. 321

294 Dou gl as , J., dissenting.

not be interested in what does not incriminate, and 
there can be no sound policy in protecting what 
does. Nevertheless, limitations upon the fruit to be 
gathered tend to limit the quest itself . . . .”

The right of privacy protected by the Fourth Amend-
ment relates in part of course to the precincts of the 
home or the office. But it does not make them sanctu-
aries where the law can never reach. There are such 
places in the world. A mosque in Fez, Morocco, that 
I have visited, is by custom a sanctuary where any 
refugee may hide, safe from police intrusion. We have 
no such sanctuaries here. A policeman in “hot pursuit” 
or an officer with a search warrant can enter any house, 
any room, any building, any office. The privacy of those 
places is of course protected against invasion except in 
limited situations. The full privacy protected by the 
Fourth Amendment is, however, reached when we come 
to books, pamphlets, papers, letters, documents, and 
other personal effects. Unless they are contraband or 
instruments of the crime, they may not be reached by 
any warrant nor may they be lawfully seized by the 
police who are in “hot pursuit.” By reason of the Fourth 
Amendment the police may not rummage around among 
these personal effects, no matter how formally perfect 
their authority may appear to be. They may not seize 
them. If they do, those articles may not be used in 
evidence. Any invasion whatsoever of those personal 
effects is “unreasonable” within the meaning of the 
Fourth Amendment. That is the teaching of Entick v. 
Carrington, Boyd v. United States, and Gouled v. United 
States.

Some seek to explain Entick v. Carrington on the 
ground that it dealt with seditious libel and that any 
search for political tracts or letters under our Bill of 
Rights would be unlawful per se because of the First
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Amendment and therefore “unreasonable” under the 
Fourth. That argument misses the main point. A 
prosecution for seditious libel would of course be uncon-
stitutional under the First Amendment because it bars 
laws “abridging the freedom of speech, or of the press.” 
The First Amendment also has a penumbra, for while it 
protects only “speech” and “press” it also protects related 
rights such as the right of association. See NAACP v. 
Alabama, 357 U. S. 449, 460, 462; Bates v. Little Rock, 
361 U. S. 516, 523; Shelton v. Tucker, 364 U. S. 479, 
486; Louisiana v. NAACP, 366 U. S. 293, 296; and 
NAACP v. Button, 371 U. S. 415, 430-431. So it could 
be held, quite apart from the Fourth Amendment, that 
any probing into the area of opinions and beliefs would 
be barred by the First Amendment. That is the essence 
of what we said in Watkins v. United States, 354 U. S. 
178, 197:

“Clearly, an investigation is subject to the com-
mand that the Congress shall make no law abridging 
freedom of speech or press or assembly. While it 
is true that there is no statute to be reviewed, and 
that an investigation is not a law, nevertheless an 
investigation is part of lawmaking. It is justified 
solely as an adjunct to the legislative process. The 
First Amendment may be invoked against infringe-
ment of the protected freedoms by law or by 
lawmaking.”

But the privacy protected by the Fourth Amendment 
is much wider than the one protected by the First. Boyd 
v. United States was a forfeiture proceeding under the 
customs revenue law and the paper held to be beyond 
the reach of the Fourth Amendment was an invoice 
covering the imported goods. 116 U. S., at 617-619, 
638. And as noted, Gouled v. United States involved 
a prosecution for defrauding the Government under pro-
curement contracts and the papers held protected against 
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seizure, even under a technically proper warrant, were 
(1) an unexecuted form of contract between defendant 
and another person; (2) a written contract signed by 
defendant and another person; and (3) a bill for dis-
bursement and professional services rendered by the 
attorney to the defendant. 255 U. S., at 306-307.

The constitutional philosophy is, I think, clear. The 
personal effects and possessions of the individual (all 
contraband and the like excepted) are sacrosanct from 
prying eyes, from the long arm of the law, from any 
rummaging by police. Privacy involves the choice of the 
individual to disclose or to reveal what he believes, what 
he thinks, what he possesses. The article may be a non-
descript work of art, a manuscript of a book, a personal 
account book, a diary, invoices, personal clothing, jewelry, 
or whatnot. Those who wrote the Bill of Rights believed 
that every individual needs both to communicate with 
others and to keep his affairs to himself. That dual 
aspect of privacy means that the individual should have 
the freedom to select for himself the time and circum-
stances when he will share his secrets with others and 
decide the extent of that sharing.2 This is his preroga-

2 This concept of the right of privacy protected by the Fourth 
Amendment is mirrored in the cases involving collateral aspects of 
the problem presented in this case:

“It has, similarly, been held that a defendant cannot complain 
of the seizure of books and papers neither his own, nor in his pos-
session. It is also the well-settled rule that where the papers are 
public records the defendant’s custody will not avail him against 
their seizure. Where papers are taken out of the custody of one 
not their owner, it seems that such person can object if there has 
been no warrant, or if the warrant was directed to him, but not 
if the warrant is directed to the owner. If the defendant’s property 
is lawfully out of his possession it makes no difference by what 
means it comes into the Government’s hands as there has been no 
compulsion exercised upon him. But the privilege extends to letters 
in the mails. The privilege extends to the office as well as the home.

“On the other hand, to enable a person to claim the privilege,
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tive not the States’. The Framers, who were as knowl-
edgeable as we, knew what police surveillance meant and 
how the practice of rummaging through one’s personal 
effects could destroy freedom.

It was in that tradition that we held in Griswold v. 
Connecticut, 381 U. S. 479, that lawmakers could not, 
as respects husband and wife at least, make the use of 
contraceptives a crime. We spoke of the pronounce-
ment in Boyd v. United States that the Fourth and 
Fifth Amendments protected the person against all gov-
ernmental invasions “of the sanctity of a man’s home 
and the privacies of life.” 116 U. S., at 630. We 
spoke of the “right to privacy” of the Fourth Amend-
ment upheld by Mapp v. Ohio, 367 U. S. 643, 656, and 
of the many other controversies “over these penumbral 
rights of ‘privacy and repose.’ ” 381 U. S., at 485. And 
we added:

“Would we allow the police to search the sacred 
precincts of marital bedrooms for telltale signs of the 
use of contraceptives? The very idea is repulsive to 
the notions of privacy surrounding the marriage 
relationship.

“We deal with a right of privacy older than the 
Bill of Rights—older than our political parties, older 
than our school system. Marriage is a coming 
together for better or for worse, hopefully enduring, 
and intimate to the degree of being sacred. It is an 
association that promotes a way of life, not causes; 
a harmony in living, not political faiths; a bilateral 

it is not necessary that he be a party to any pending criminal 
proceeding. He can object to the illegal seizure of his own property 
and resist a forcible production of it even if he is only called as 
a witness.

“Nor must a person be a citizen to be entitled to the protection 
of the Fourth Amendment. . . .” Fraenkel, Concerning Searches 
and Seizures, 34 Harv. L. Rev. 361, 375-376.
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loyalty, not commercial or social projects. Yet it is 
an association for as noble a purpose as any involved 
in our prior decisions.” Id., at 485-486.

This right of privacy, sustained in Griswold, is kin to 
the right of privacy created by the Fourth Amendment. 
That there is a zone that no police can enter—whether 
in “hot pursuit” or armed with a meticulously proper 
warrant—has been emphasized by Boyd and by Gouled. 
They have been consistently and continuously approved.3 
I would adhere to them and leave with the individual the 
choice of opening his private effects (apart from contra-
band and the like) to the police or keeping their contents 
a secret and their integrity inviolate. The existence of 
that choice is the very essence of the right of privacy. 
Without it the Fourth Amendment and the Fifth are 
ready instruments for the police state that the Framers 
sought to avoid.

3 See, e. g., Carroll v. United States, 267 U. S. 132, 149-150; 
United States v. Lejkowitz, 285 U. S. 452, 464-466; Davis v. United 
States, 328 U. S. 582, 590, n. 11; Harris v. United States, 331 U. S. 
145, 154; United States v. Rabinowitz, 339 U. S. 56, 64, n. 6; 
Abel v. United States, 362 U. S. 217, 234-235.

262-921 0 - 68 - 24
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CHICAGO & NORTH WESTERN RAILWAY CO. 
et  al . v. ATCHISON, TOPEKA & SANTA FE 

RAILWAY CO. et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF CALIFORNIA.

No. 8. Argued April 19, 1967.—Decided May 29, 1967*

Eastern and Midwestern railroad carriers filed a complaint with the 
Interstate Commerce Commission (ICC) seeking higher divisions 
of joint tariffs on transcontinental freight traffic. In consolidated 
proceedings, which involved rate divisions affecting about 300 rail-
roads, the carriers voluntarily aligned themselves into three 
groups, Eastern, Midwestern and Mountain-Pacific, and submitted 
evidence and tried the case on this group basis. The ICC found 
the existing divisions unlawful and prescribed increased divisions 
for the Midwestern and Eastern roads. Relying on a Mountain- 
Pacific cost study, modified by the ICC in certain respects, the 
ICC found that the Mountain-Pacific carriers’ revenues exceeded 
service costs by much larger percentages than the revenues of 
Eastern or Midwestern railroads. In assessing comparative rev-
enue needs, the ICC found that the average rate of return, based 
on net railway operating income as a percentage of the value of 
invested property, was 3.40% for the Eastern roads, 3.49% for 
the Midwestern group, and 4.64% for the Mountain-Pacific car-
riers. The ICC noted that the fact that net operating income of 
Mountain-Pacific roads had not increased as fast as net investment 
in recent years was due primarily to disproportionate passenger 
deficits that offset favorable freight income. Based on revenue 
needs and service costs the ICC concluded that there should be 
increases in the Eastern carriers’ divisions, and simply increased 
their percentages of the existing rates between well-defined sub-
areas in Eastern Territory and points in Transcontinental Terri-
tory. The ICC concluded that Midwestern divisions should be 
increased, finding cost considerations to be the controlling factor. 
Since the Midwestern-Transcontinental subgroupings were not 
well-defined, the ICC adopted a weighted mileage basis of appor-

*Together with No. 23, United States et al. v. Atchison, Topeka & 
Santa Fe Railway Co. et al., also on appeal from the same court.
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tioning the rates, determined through the use of divisional scales, 
as suggested by both the Midwestern and Mountain-Pacific car-
riers. Petitions for reconsideration included requests for special 
treatment by three roads claiming that the divisions had an unduly 
harsh effect on them. The ICC issued a supplemental order sub-
stantially reaffirming its original order. The District Court, in an 
action brought by certain Mountain-Pacific carriers, set aside the 
ICC’s orders. The court held that the ICC’s findings were insuffi-
cient because made on a group basis, that the Interstate Commerce 
Act required findings on an individual basis with respect to each 
of the 300 railroads involved, and that the ICC was obliged to 
determine, in precise dollar amount, the revenue needs of each 
railroad and the revenue effect on each road of the new divisions. 
All of the Eastern and some of the Midwestern carriers reached 
settlement agreements with the Mountain-Pacific roads covering 
rate divisions affecting them and the remaining dispute mainly 
concerns divisions between the Mountain-Pacific railroads and 
eight principal Midwestern carriers. Held:

1. The ICC has authority to take evidence and make findings 
on a group basis. New England Divisions Case, 261 U. S. 184. 
Pp. 340-343.

(a) The “actual necessities of procedure and administration” 
require proceeding on a group basis in ratemaking and divisions 
cases involving large numbers of railroads. Pp. 341-342.

(b) The premise that evidence pertaining to a group is typical 
of its members may be challenged by an individual carrier, which 
will be accorded independent treatment by the ICC upon proper 
request. P. 342.

(c) Here the carriers voluntarily aligned themselves into 
groups and requested new divisions on a group basis. P. 343.

2. The ICC’s failure to state the revenue needs of each carrier 
in terms of precise dollar amount was not error. Pp. 343-351.

(a) The ICC found revenue needs important factors only 
for the Eastern divisions, and since those divisions are not in issue, 
the ICC’s treatment thereof is no longer relevant. Pp. 344-345.

(b) Assuming that the ICC attached some limited significance 
to revenue needs in increasing Midwestern divisions, its treatment 
was not legally inadequate. The use of comparative rates of 
return, on a value rather than book cost basis, is an appropriate 
foundation for the exercise of administrative judgment as to 
relative financial strength. Pp. 345-347.
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(c) The question of passenger deficits was of negligible rele-
vance to the ICC’s decision to increase Midwestern divisions. 
Pp. 348-351.

3. In light of the insubstantiality of appellees’ attacks on the 
ICC’s conclusions on service costs, which had reasoned foundation 
and were within the scope of its expert judgment, further District 
Court proceedings thereon would not be appropriate even though 
the District Court had not dealt directly with those conclusions 
and it is not generally this Court’s practice to initially review an 
administrative record. Pp. 351-356.

4. The ICC’s “expert discretion” plays a considerable role 
in the technical area of railroad rate divisions and there was 
sufficient explanation for its exercise here in devising a special 
divisional scale designed to produce the moderate increases in 
Midwestern divisions it found justified by cost evidence. Pp. 
356-361.

(a) The remedy the ICC chose was appropriately calculated 
to achieve moderate overall increases in the Midwestern divisions. 
Pp. 358-359.

(b) The ICC was not obligated to make precise dollar amount 
findings of the effect of the new divisions on each of the carriers 
or carrier groups involved; it was not undertaking to transfer 
sums of money from Mountain-Pacific carriers to Midwestern 
roads to meet the latter carriers’ revenue needs. Pp. 359-360.

(c) The ICC did not exceed its proper role in weighing and 
interpreting the evidence when it prescribed a minimum division 
of 15%. Pp. 360-361.

5. The ICC did not err in its treatment of the three individual 
carriers which asserted that the divisions prescribed would have 
an unfair and unduly harsh impact on them. Pp. 361-367.

(a) No carrier has a vested right to divisions it may have 
negotiated, and the mere fact that the new divisions may cause 
a net reduction in revenues does not establish their invalidity, espe-
cially since it has not been shown that the new divisions do not 
fairly reflect complainants’ cost of service. Pp. 362-363.

(b) At the time of the ICC’s orders, the impact of the new 
divisions on Denver & Rio Grande was uncertain and the volun-
tary negotiation of subdivisions was available; accordingly the ICC 
was justified in refusing plenary consideration of the carrier’s 
claims at that time. If the road’s ability to provide service is 
jeopardized it may apply to the ICC for relief. Pp. 363-367.

238 F. Supp. 528, reversed and remanded.
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Hugh B. Cox argued the cause for appellants in No. 8. 
With him on the briefs were William H. Allen, Nuel D. 
Belnap, Richard M. Freeman, Bryce L. Hamilton, Ray-
mond K. Merrill and Nye F. Morehouse.

Arthur J. Cerra argued the cause for the United States 
et al. in No. 23. With him on the brief were Solicitor 
General Marshall, Assistant Attorney General Turner, 
Robert B. Hummel, Jerry Z. Pruzansky and Robert W. 
Ginnane.

Howard J. Trienens argued the cause for appellees 
Atchison, Topeka & Santa Fe Railway Co. et al. With 
him on the brief were Douglas F. Smith, George L. Saun-
ders, Jr., and Gary L. Cowan. George L. Saunders, Jr., 
argued the cause for appellees Missouri-Kansas-Texas 
Railroad Co. et al. With him on the brief was John E. 
McCullough. Calvin L. Rampton argued the cause for 
appellees Arizona Corporation Commission et al. With 
him on the brief were Robert Y. Thornton and Richard 
W. Sabin. Cyril M. Saroyan argued the cause for appel-
lees the State of California et al. With him on the brief 
were Mary Moran Pajalich and J. Thomason Phelps.

Walter R. McDonald filed a brief for the Southern 
Governors’ Conference et al., as amici curiae, in No. 23.

Mr . Justi ce  Stew art  delivered the opinion the Court.
This is a controversy between the Mountain-Pacific 

railroads and certain Midwestern railroads, involving the 
proper division between them of joint rates from through 
freight service in which they both participate. Dissatis-
fied with their share of existing divisions, the Midwestern 
carriers called upon the Interstate Commerce Commis-
sion’s statutory authority to determine that joint rate 
divisions “are or will be unjust, unreasonable, inequitable, 
or unduly preferential,” and to prescribe “just, reasonable,
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and equitable divisions” in their place.1 The Commission 
found that the existing divisions were unlawful, and 
established new divisions which, on the average, gave 
the Midwestern carriers a greater share of the joint rates.1 2 
The District Court set aside the Commission’s order on 
the ground that certain of its findings were deficient.3 
We noted probable jurisdiction, 383 U. S. 964, to consider 
important questions regarding the Commission’s powers 
and procedures raised by the District Court’s decision.

I.
There were originally three groups of railroads involved 

in the proceedings before the Commission: the Eastern, 
Midwestern, and Mountain-Pacific carriers. The Eastern 
railroads operate in the northeastern area of the United 
States extending south to the Ohio River and parts of 
Virginia and west to central Illinois. Midwestern Terri-
tory lies between Eastern Territory and the Rocky 
Mountains, and the rest of the United States to the 
west constitutes Mountain-Pacific Territory. The latter 
is subdivided into Transcontinental Territory—compris-
ing the States bordering the Pacific, Nevada, Arizona, 
and parts of Idaho, Utah, and New Mexico—and Inter-
mountain Territory. The railroads operating in South-
ern Territory, which includes the southeastern United

1 Interstate Commerce Act, §15(6), 41 Stat. 486, 49 U. S. C. 
§15(6). See also §1 (4) of the Act, 54 Stat. 900, 49 U. S. C. 
§1 (4), which provides, in pertinent part, that: “It shall be the 
duty of every . . . common carrier establishing through routes . . . 
in case of joint rates, fares, or charges, to establish just, reasonable, 
and equitable divisions thereof, which shall not unduly prefer or 
prejudice any of such participating carriers.”

2 321 1.C. C. 17, 322 I. C. C. 491.
3 238 F. Supp. 528.
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States, were not involved in the proceedings before the 
Commission.4

Railroads customarily establish joint through rates 
for interterritorial freight service, and the divisions of 
these rates, fixed by the Commission or by agreement, 
determine what share of the joint tariffs each of the 
several participating carriers receives. See St. Louis 
S. W. R. Co. v. United States, 245 U. S. 136, 139-140, 
n. 2. In 1954 the Eastern carriers filed a complaint with 
the Commission seeking a greater share of the joint 
tariff on freight traffic east and west between Eastern 
Territory and Transcontinental Territory. Shortly there-
after, the Midwestern carriers also filed a complaint, re-
questing higher divisions on (1) their intermediate service 
on Eastern-Transcontinental traffic, (2) their service on 
freight traffic east and west between Midwestern Terri-
tory and Transcontinental Territory. Some of the Mid-
western lines had long believed that the Mountain- 
Pacific carriers enjoyed an unduly high share of the 
joint tariffs for these categories of traffic. When joint 
rates for traffic to the western United States were first 
established in the 1870’s, rates were divided on the basis 
of the miles of carriage rendered by the participating 
railroads, but the Mountain-Pacific carriers enjoyed a 
50% inflation in their mileage factor.5 In 1925, after 

4 Certain Southern carriers did participate in some of the proceed-
ings before the Commission in relation to service they perform in 
Eastern Territory. And the Southern Governors’ Conference and the 
Southeastern Association of Railroad and Utilities Commissioners, 
parties in pending litigation involving divisions between Southern 
and Eastern Territory’, filed an amicus brief here.

5 Assume a carriage of 1,000 miles by a Mountain-Pacific road 
and 500 miles by Midwestern carrier. On a straight mileage basis 
of dividing the joint rate fare, the Mountain-Pacific carrier would 
receive two-thirds of the fare and the Midwestern road one-third.
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the Commission had begun, but not yet completed, an 
investigation of the existing divisions, the Mountain- 
Pacific carriers agreed to modest increases in the Mid-
western railroads’ share of joint rates. The divisions 
between Mountain-Pacific and Midwestern carriers have 
remained unchanged since that time.* 6

In the proceedings before the Commission, which con-
solidated the Eastern and the Midwestern complaints, the 
Mountain-Pacific railroads not only defended the exist-
ing divisions, but sought a 10% increase in their share. 
Regulatory commissions of States in Mountain-Pacific 
Territory also intervened. The consolidated proceedings 
involved rate divisions affecting about 300 railroads, 
which voluntarily aligned themselves into three groups— 
Eastern, Midwestern, and Mountain-Pacific—and sub-
mitted evidence and tried the case on this group basis. 
A great deal of time was consumed in compiling and 
introducing massive amounts of evidence—more than 
800 exhibits and over 11,200 pages of testimony. The 
Hearing Examiners made a recommended report in 1960. 
After considering written briefs and oral arguments from 
the various groups of parties, the Commission issued its 
original report in March of 1963. The Commission found 
the existing divisions to be unlawful, and prescribed

Under the system described in the text, the Mountain-Pacific carrier 
would be credited with 1,500 miles of carriage and the Midwestern 
line 500. They would accordingly divide the joint fare on a three- 
fourths-one-fourth basis.

6 In 1929, the Commission undertook another investigation of the 
Midwestern-Transcontinental divisions. In 1934, on the basis of a 
record it termed “most unsatisfactory,” the Commission concluded 
that “we are unable to find that the divisions of the transcontinental 
rates are unlawful.” Divisions of Freight Rates, 203 I. C. C. 299, 
335. In the present proceeding, the Commission stated that the 
weight to be ascribed its 1934 decision was a question “of little 
moment ... in view of changes which have occurred in the inter-
vening years.” 321 I. C. C. 17, 72.



CHICAGO & N. W. R. CO. v. A., T. & S. F. R. CO. 333

326 Opinion of the Court.

increased divisions for the Midwestern and Eastern car-
riers, effective July 1, 1963.

When exercising its statutory authority to establish 
“just and reasonable” divisions under § 15 (6) of the 
Interstate Commerce Act, the Commission is required 
to:

“[G]ive due consideration, among other things, to 
the efficiency with which the carriers concerned are 
operated, the amount of revenue required to pay 
their respective operating expenses, taxes, and a fair 
return on their railway property held for and used 
in the service of transportation, and the importance 
to the public of the transportation services of such 
carriers; and also whether any particular participat-
ing carrier is an originating, intermediate, or deliver-
ing line, and any other fact or circumstance which 
would ordinarily, without regard to the mileage haul, 
entitle one carrier to a greater or less proportion than 
another carrier of the joint rate, fare or charge.” 7

After reviewing the nature of the traffic involved and 
considering the special claims of the various groups, the 
Commission found that “none of the contending groups 
is more or less efficiently operated than another,” and 
that “there are no differences in the importance to the 
public attributable to the three contending groups of 
carriers.” Its decision thus turned on more direct finan-
cial considerations, to which the Commission devoted a 
substantial part of its lengthy report. Under Commis-
sion practice, these financial considerations are divided 
into “cost of service” and “revenue needs.” The former 
consists of the out-of-pocket expenses directly associated 
with a particular service, including operating costs, taxes, 
and a four percent return on the property involved. 

7 Interstate Commerce Act, §15(6), 41 Stat. 486, 49 U. S. C. 
§15 (6).



334 OCTOBER TERM, 1966.

Opinion of the Court. 387 U.S.

“Revenue needs” refers to broader requirements for funds 
in excess of out-of-pocket expenses, including funds for 
new investment.

In determining cost of service, the Commission relied 
upon a cost study prepared by the Mountain-Pacific 
railroads, but introduced certain modifications that pro-
duced different results. The Commission found that 
existing divisions on Eastern-Transcontinental traffic gave 
the Mountain-Pacific carriers revenues that exceeded 
their costs by 57%, while the Midwestern and Eastern 
railroads received only 43% and 22% more, respectively, 
than their costs for the service they contributed. On 
Midwestern-Transcontinental traffic, the Commission 
found that the divisions gave the Mountain-Pacific car-
riers revenues 71% above cost, while the Midwestern 
lines received only 39% above cost; on this traffic the 
Midwestern railroads bore 31.5% of the total cost but 
received only 27.1% of the total revenue.

In assessing comparative revenue needs, the Commis-
sion found that the average rate of return for 1946-1958, 
based on net railway operating income from all services 
as a percentage of the value of invested property,8 was 
3.40% for the Eastern roads, 3.49% for the Midwestern 
group, and 4.64% for the Mountain-Pacific carriers. The 
Commission also found that the Mountain-Pacific rail-
roads had the most favorable record and trend in both 
freight volume and freight revenues, and the Eastern 
railroads the least favorable, with the Midwestern roads 
occupying an intermediate position. In response to the 
Mountain-Pacific carriers’ complaint that their net oper-
ating income from all services had not increased as fast 
as net investment in recent years, the Commission

8 The value of the investment base was determined for this pur-
pose by the valuations of railroad property made by the Commis-
sion’s Bureau of Valuation.
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noted that this was primarily due to disproportionate 
passenger deficits that offset favorable income from 
freight services. The Commission also discounted the 
contention that the Mountain-Pacific carriers were 
entitled to greater revenues to provide funds for new 
investment, finding that the needs of the various carrier 
groups for such funds were not appreciably different. 
The claim of the Midwestern carriers that they had the 
most pressing need for revenues was also rejected by the 
Commission.

From all this evidence, the Commission concluded 
“that there should be increases in [the Eastern carriers’] 
divisions reflecting revenue need as well as cost.” While 
the very poor financial position and high revenue needs 
of the Eastern carriers were thus important elements in 
prescribing increases in their divisions, the Commission 
went on to find cost considerations the controlling factor 
with regard to the Midwestern divisions: “As between 
the [Mountain-Pacific railroads] and the [Midwestern] 
railroads the differences in earning power are less marked, 
but our consideration of the evidence bearing on cost of 
service previously discussed convinces us that the pri-
mary midwestern divisions as a whole are too low.”

In establishing higher divisions for the Eastern car-
riers, the Commission relied upon the existing percentages 
governing divisions of the various rates between well- 
defined subareas in Eastern Territory and points in 
Transcontinental Territory. The Commission simply 
increased the percentages that the Eastern carriers for-
merly received on this traffic.9 However, the Commis-
sion concluded that it could not follow this procedure 

9 Thus, for carriage between the Buffalo-Pittsburgh area to points 
on or near the Pacific coast, with interchange at Chicago, the Com-
mission provided that the Eastern carrier should receive 22% of 
the joint fare, leaving the remaining 78% to be divided between 
carriers providing service west of Chicago.
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with respect to Midwestern divisions on Eastern-Trans-
continental and Midwestern-Transcontinental traffic. It 
found that Midwestern-Transcontinental subgroupings 
were not well-defined and were in some cases not prop-
erly related to distance. Thus it was not feasible 
to assemble rates from various Midwestern points to 
Transcontinental points into common groups and apply 
fixed percentage divisions to each group in order to 
determine the respective shares of the Midwestern and 
Mountain-Pacific carriers. Instead, the Commission re-
sorted to a weighted mileage basis of apportionment, 
determined through the use of divisional scales. The 
Commission has frequently used such scales in the past, 
and their use in this case was suggested by both the 
Midwestern and Mountain-Pacific carriers. Under the 
system adopted, the mileage contributed by each carrier 
to the joint service is broken down into 50-mile blocks. 
The scale chosen assigns each block a number. A large 
number is assigned the first block, and a smaller number 
to successive 50-mile increments; this is designed to re-
flect terminal and standby costs incurred regardless of the 
length of carriage contributed. Each carrier then receives 
a share of the joint revenue in proportion to the sum 
of scale numbers corresponding to its mileage contribu-
tion. To determine the divisions between the Midwest-
ern and Mountain-Pacific carriers, the Commission used 
a 29886 scale—so named because it was developed in 
another interterritorial divisions case bearing that docket 
number.10 11 This scale assigns a factor of 65 to the first 50- 
mile block of carriage and a factor of 12 to each successive 
50-mile increment.11 The Commission decided that the 
Midwestern carriers’ shares would be determined by an 
unadjusted 29886 scale, but that the Mountain-Pacific

10 Official-Southwestern Divisions, 287 I. C. C. 553.
11A few of the 50-mile increments enjoy a factor of 13. See 

table, n. 13, infra.
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carriers’ shares should be based on the same scale with 
the mileage factors inflated by 10% to reflect certain 
greater costs of carriage in the mountainous West. Thus, 
for their carriage, the Mountain-Pacific carriers would 
enjoy a factor of 72 for the first 50-mile block, and a 
factor of 13 for successive 50-mile increments.12 For 
any joint carriage, the Midwestern and Mountain-Pacific 
carriers would translate their mileage contributions into 
scale numbers, and divide the proceeds in proportion to 
the numbers so obtained.13 The divisions thus essentially

12 Some of the 50-mile increments enjoy factors of 14 or 15. See 
table, n. 13, infra.

13 The scale prescribed by the Commission is as follows :
Sca le s of  Div is io na l  Fact ors .

Miles One Two Three Miles One Two Three
50 65 72 1,100 318 292 350

100 77 85 1,150 330 304 363
150 89 98 1,200 342 316 376
200 101 75 111 1,250 354 328 389
250 113 87 124 1,300 367 341 404
300 125 99 138 1,350 379 353 417
350 137 111 151 1,400 391 365 430
400 149 123 164 1,450 403 443
450 161 135 177 1,500 415 457
500 174 148 191 1,550 427 470
550 186 160 205 1,600 439 483
600 198 172 218 1,650 451 496
650 210 184 231 1,700 463 509
700 222 196 244 1,750 475 523
750 234 208 257 1,800 487 536
800 246 220 271 1,850 499 549
850 258 232 284 1,900 511 562
900 270 244 297 1,950 523 575
950 282 256 310 2,000 535 589

1,000 294 268 323 2,050 547 602
1,050 306 280 337 2,100 559 615

Defi ni ti on s .
Column Three provides the factor for the Mountain-Pacific 

haul. Column One provides the Midwestern factor on Midwestern- 
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reflect a mileage basis, with disproportionate weight 
assigned the first 50 miles of carriage and an overall 
inflation factor favoring the Mountain-Pacific carriers. 
The Commission found that the net effect of its revised 
scale would be to “produce moderate increases in some 
of the most important midwestern divisions.”

After entertaining petitions for reconsideration, the 
Commission adopted a supplemental report in late 1963. 
For the first time, a few carriers abandoned the three- 
group basis on which all the prior proceedings had been 
conducted. Requests for special treatment were made on 
behalf of one Mountain-Pacific road, the Denver & 
Rio Grande, and two Midwestern carriers, the Missouri- 
Kansas-Texas (Katy) and the St. Louis-San Francisco 
(Frisco), on the ground that the divisions prescribed 
by the Commission had an unduly harsh effect on them.* 14 
The Commission considered and largely rejected these 
and other criticisms of its original decision, and issued a 
supplemental order substantially reaffirming its original 
order after making minor technical modifications.

Eleven of the Mountain-Pacific carriers brought an 
action in the District Court to enjoin and set aside

Transcontinental traffic, and Column Two the Midwestern factor 
for Eastern-Transcontinental traffic. Column Two also applies to 
subdivisions of carriage in Midwestern Territory.

To illustrate the operation of the scale, assume a carriage of 
1,000 miles in Midwestern Territory by a Midwestern railroad and 
an additional carriage by a Mountain-Pacific road of another 1,000 
miles in Mountain-Pacific Territory. Column One gives the Mid-
western carrier a factor of 294, and Column Three assigns the 
Mountain-Pacific railroad a factor of 323. The sum of the factors 
is 617. The Midwestern carrier would receive 294/617, or 48% of 
the joint rate, and the Mountain-Pacific carrier 323/617, or 52% 
of the rate.

14 Certain individual contentions were also made by the Wabash 
Railroad on petition for reconsideration before the Commission, but 
they are no longer part of the issues in these cases (hereafter referred 
to as this case).
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the Commission’s orders and succeeded in obtaining pre-
liminary injunctions. Other Mountain-Pacific carriers, 
the western state regulatory commissions, and the Katy 
and the Frisco intervened as plaintiffs, while the Eastern 
carriers and a group of Midwestern railroads intervened 
on the side of the Government and the Commission as 
defendants. In January 1965 the District Court handed 
down the decision setting aside the Commission’s orders. 
The court held that the findings made by the Commis-
sion with regard to the revenue need, cost of service, 
public importance, etc., of the Eastern, Midwestern, and 
Mountain-Pacific carriers were insufficient because they 
were made on a group basis. In the view of the District 
Court, the Interstate Commerce Act required the Com-
mission to make such findings with respect to each of 
the 300 railroads involved, on an individual basis. The 
District Court further held that in a divisions case the 
Commission is obliged to determine, in precise dollar 
amount, the revenue needs of each individual railroad, 
and also the revenue effect on each individual railroad, 
again in precise dollar amount, of the new divisions that 
the Commission establishes. The District Court in 
conclusion stated:15

“[T]hat to comply with . . . the Interstate Com-
merce and the Administrative Procedure Acts . . . 
the Commission is required to make affirmative find-
ings which disclose that the requirements of Section 
15(6) have been met and the factors therein required 
have been determined and considered, not only as 
to the groups of roads involved but with respect to 
each carrier affected in said groups; that findings 
must be made as to the amount of revenue, in terms 
of dollars, required by the respective carriers affected 
in any new divisions prescribed, the financial effect 
of the Commission’s orders in terms of dollars as to

15 238 F. Supp., at 539.
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the carriers and the extent to which the new divisions 
prescribed will produce the revenue found to be 
required . . . .”

The Eastern carriers, the Midwestern defendants, and 
the Government and the Commission all appealed the 
decision of the District Court. Thereafter, all of the 
Eastern and some of the Midwestern carriers 16 reached 
settlement agreements with the Mountain-Pacific carriers 
covering the rate divisions affecting them. We accord-
ingly vacated the judgment of the District Court with 
respect to the divisions of the Eastern and the settling 
Midw’estern railroads, and remanded the relevant por-
tions of the appeals to the District Court with instruc-
tions to dismiss as moot. 383 U. S. 832, 384 U. S. 888. 
Thus, the principal dispute remaining concerns the divi-
sions between the Mountain-Pacific carriers and the 
eight principal Midwestern roads that are appellants in 
No. 8.17

II.
None of the appellees now defends the position, 

espoused by the District Court, that the Commission was 
required to make separate individual findings for each 
of the 300 railroads involved in the proceedings before it.

16 The nonsettling Midwestern railroads include the eight appel-
lants in No. 8, the Chicago & North Western, the Chicago Great 
Western, the Chicago, Milwaukee, St. Paul & Pacific, the Green 
Bay and Western, the Gulf, Mobile & Ohio, the Illinois Central, 
the Missouri Pacific, and the Soo Line, and 45 of their short-line 
connections.

17 Also involved are subdivisions in Midwestern Territory between 
the Midwestern appellants and the settling Midwestern roads. Fur-
thermore, five of the Midwestern appellants operate in a small part 
of Eastern Territory, comprising southeastern Illinois and a few 
areas in Indiana. The Eastern divisions are applicable to some of 
these operations, but the only active issue between the appellants 
and the Mountain-Pacific roads relating to these divisions is a 15% 
minimum division prescribed by the Commission and discussed in 
Part V of this opinion.
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But the error in that position, which rejects over 40 
years of consistent administrative practice, requires 
comment.

In its first decision involving rate divisions under 
§ 15 (6), the New England Divisions Case, 261 U. S. 184, 
the Court upheld the authority of the Commission to take 
evidence and make findings on a group basis. Speaking 
for a unanimous Court, Mr. Justice Brandeis noted that 
the “actual necessities of procedure and administration” 
required procedures on a group basis in ratemaking 
cases, and that a similar practice was appropriate in 
divisions cases. The complexity of the subject matter 
and the multiplicity of carriers typically involved in 
divisions cases were such that a wooden requirement of 
individual findings would make effective regulation all 
but impossible. The Court held that the Interstate Com-
merce Act permits the Commission to proceed on a 
group basis and to rely on “evidence which the Commis-
sion assumed was typical in character, and ample in 
quantity” to justify its findings, reasoning that:

“Obviously, Congress intended that a method 
should be pursued by which the task, which it im-
posed upon the Commission, could be performed. . . . 
To require specific evidence, and separate adjudica-
tion, in respect to each division of each rate of each 
carrier, would be tantamount to denying the possi-
bility of granting relief. We must assume that 
Congress knew this . . . .” 261 U. S., at 196-197.

Both the Court18 and the Commission 19 have consist-
ently adhered to this construction of the Act’s require-

18 Beaumont, S. L. & W. R. Co. v. United States, 282 U. S. 74; 
B. & O. R. Co. v. United States, 298 U. S. 349; Boston & Maine R. 
Co. v. United States, 371 U. S. 26, affirming 208 F. Supp. 661.

19 E. g., Southwestern-Official Divisions, 234 I. C. C. 135; Divi-
sions of Rates, Official and Southern Territories, 234 I. C. C. 175; 
Official Western Trunk Line Divisions, 269 I. C. C. 765; Official-

262-921 0 - 68 - 25
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ments, and its rejection by the District Court in this 
case was error.20

The pragmatic justifications for the Commission’s 
group procedures are obvious. Even on a group basis, 
the Commission proceedings in this case required a vo-
luminous record and were not completed until nearly 10 
years after the complaints were filed. To demand indi-
vidual evidence and findings for each of the 300 carriers 
in the Commission proceedings would so inflate the rec-
ord and prolong administrative adjudication that the 
Commission’s regulatory authority would be paralyzed.

Nor do considerations of fairness require disregard of 
administrative necessities. The premise of group pro-
ceedings, as the New England Divisions Case explicitly 
recognized, is that evidence pertaining to a group is typi-
cal of its individual members. 261 U. S., at 196-199. See 
also Beaumont, S. L. & W. R. Co. v. United States, 282 
U. S. 74, 82-83. It has always been accepted that an 
individual carrier may challenge this premise and, on 
proper showing, receive independent consideration if its 
individual situation is so atypical that its inclusion in 
group consideration would be inappropriate. It is the 
Commission’s practice to accord independent treatment 
to an individual carrier when a proper request for special 
consideration is made.21 But no such requests were made

Southern Divisions, 287 I. C. C. 497; Official-Southwestern Divisions, 
287 I. C. C. 553, 289 1. C. C. 11; Official-Southern Divisions, 325 
I. C. C. 1.

20 We cannot accept the notion that the Administrative Procedure 
Act, 60 Stat. 237, as amended, 5 U. S. C. §§551-559 (1964 ed. 
Supp. II), overruled these established precedents and imposed a 
requirement of individual findings upon the Commission.

21 For example, in Official-Southern Divisions, 325 I. C. C. 1, 449, 
the Commission undertook separate consideration and prescribed 
special divisions for the Norfolk Southern Railroad after that carrier 
had disassociated itself from its geographical group and presented 
evidence on an individual basis.
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during the hearings and presentation of evidence in this 
case. Instead, the individual carriers voluntarily aligned 
themselves into groups, presented evidence and tried the 
case on a group basis, and asked the Commission to pre-
scribe new divisions on a group basis. In this situation, 
the Commission was not obliged on its own motion to 
demand evidence and make findings on an individual 
basis. Departure from the practicalities of group proce-
dure is justified only when there is a real need for sepa-
rate treatment of a given carrier; the individual carriers 
themselves, which have the closest understanding of their 
own situation and interests, are normally the appropriate 
parties to show that such need exists.

The Denver & Rio Grande, the Katy, and the Frisco 
did request independent consideration in petitions for 
reconsideration of the Commission’s original decision. 
Their claims will be discussed below in Part VI of 
this opinion, but it should be noted that at no point 
during the administrative hearings or the presentation 
of evidence did they raise any claim for separate treat-
ment. Moreover, their contention basically is not that 
the group evidence or findings were unrepresentative, 
but rather that the divisions prescribed by the Commis-
sion have an unduly harsh impact on them. Even if 
it were assumed that the Commission’s disposition of 
this contention was erroneous, that would be no ground 
for requiring the Commission to make individual findings 
for the rest of the 300 carriers involved.

III.
Among the errors that the District Court found in the 

Commission’s decision was its failure to state the revenue 
needs of each individual carrier in terms of precise dollar 
amount. While not defending the requirement of indi-
vidual findings, the appellees do contend that the Com-
mission was required to determine the revenue needs of 
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the various carrier groups in precise dollar amount, and 
they also urge other errors in the Commission’s treatment 
of revenue needs. We believe, however, that in the case’s 
present posture these criticisms are largely misdirected.

In increasing the shares of the Eastern railroads the 
Commission did rely on revenue needs as well as costs, 
but it found costs alone the controlling factor in raising 
the divisions of the Midwestern carriers. In the conclu-
sions in its original report, the Commission stated that 
there should be increases in the Eastern divisions “re-
flecting revenue need as well as cost,” but in the very 
next sentence it went on to say that as between the 
Midwestern and Mountain-Pacific roads, “differences in 
earning power are less marked, but our consideration of 
the evidence bearing on cost of service previously dis-
cussed convinces us that the primary midwestern divi-
sions as a whole are too low.” Its reliance on costs alone 
in increasing the Midwestern shares is confirmed by the 
Commission’s supplemental report, in which it again 
rejected a request of the Midwestern carriers for even 
higher divisions based on their claim of pressing revenue 
needs: “It was our stated view that [increases in the 
Midwestern divisions] were supported by the evidence 
concerning cost of service, but that the proposal of the 
midwestern lines gave undue weight to their claimed 
revenue need.” 22 Since revenue needs were important 
factors only with regard to the Eastern divisions, and 
those divisions are no longer in issue because the Eastern 
roads have settled with the Mountain-Pacific carriers, 
any errors committed by the Commission in its treat-

22 That the Commission based its increase of the Midwestern divi-
sions on costs is further indicated by its rejection, in its original 
report, of divisional scales proposed by the Mountain-Pacific carriers 
on the ground that they were based on studies which “understate 
the costs of the midwestem lines.”
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ment of revenue needs are no longer relevant.23 But 
even assuming that the Commission did attach some 
limited significance to revenue needs in raising the Mid-
western divisions, we cannot conclude that its treatment 
of revenue needs was legally inadequate. The Commis-
sion devoted over 25 pages of its reports to revenue 
needs. It discussed at length the proper basis for com-
puting rates of return and found the rates of return for 
the various carrier groups; it also examined the record 
and trends in net railway operating income from all 
services, and from freight and passenger services con-
sidered separately.

The Commission placed considerable emphasis on rates 
of return in its discussion of comparative revenue needs. 
Following its established practice, it found that a value 
basis, rather than book cost, as urged by the Mountain- 
Pacific roads, was the proper method for calculating 
the investment base.24 The evidence disclosed that the 
Mountain-Pacific lines had enjoyed a 4.64% return, as 
opposed to 3.40% for the Eastern lines, and 3.49% for 
the Midwestern lines. The suggestion that these find-
ings in terms of rate of return were insufficient because 
they did not express revenue needs in terms of absolute 
dollar amount is totally novel and unreasonable. This 
suggestion seems to stem from a misconception of the 
Commission’s function in divisions cases. Its task is 
not to transfer lump sums of cash from one carrier to 
another, but to “make divisions that colloquially may 
be said to be fair.” B. & O. R. Co. v. United States, 298

23 The Eastern divisions do apply to some service by five of the 
Midwestern appellants in a small part of Eastern Territory, but the 
only active issue with regard to these divisions is whether the Com-
mission’s minimum 15% divisions are justified by the evidence on 
cost. See n. 17, supra.

24 See n. 8, supra.
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U. S. 349, 357.25 The relative financial strength of the 
carriers involved is a key factor in this task, see the New 
England Divisions Case, 261 U. S. 184, 189-192, and the 
use of comparative rates of return is an obviously appro-
priate basis for the exercise of administrative judgment. 
Rates of return are a familiar tool of analysis in the 
financial community. The Commission has long relied 
on this form of analysis in divisions cases,26 and in pass-
ing on the Commission’s performance in such cases, this 
Court has never suggested that ultimate findings of rev-
enue need in terms of absolute dollar amount were re-
quired.27 Appellees are unable to suggest any clear

25 As the Court observed in ICC v. Hoboken R. Co., 320 U. S. 
368, 381, “The prescription of divisions where carriers are unable to 
agree is not a mere partition of property. It is one aspect of the 
general rate policy which Congress has directed the Commission to 
establish and administer in the public interest.” See also the New 
England Divisions Case, 261 U. S. 184, 195.

26 E. g., New England Divisions, 66 I. C. C. 196, 202; Alabama & 
Mississippi R. Co. v. A., T. & S. F. R. Co., 95 I. C. C. 385, 402-403; 
Divisions of Freight Rates, 148 I. C. C. 457, 476; Atlantic Coast 
Line R. Co. v. Arcade & A. R. Co., 194 I. C. C. 729, 752-755, 
198 I. C. C. 375, 382-384; Divisions of Freight Rates, 203 I. C. C. 
299, 328, 342; Southwestern-Official Divisions, 216 I. C. C. 687, 
701-702, 739; Southwestern-Official Divisions, 234 I. C. C. 135, 
146, 148; Official-Southern Divisions, 287 I. C. C. 497, 503-504; 
Official-Southwestern Divisions, 287 I. C. C. 553, 564, 289 I. C. C. 
11, 12.

27 Beaumont, S. L. & W. R. Co. v. United States, 282 U. S. 74; 
B. & O. R. Co. v. United States, 298 U. S. 349; Boston Maine R. 
Co. v. United States, 371 U. S. 26, affirming 208 F. Supp. 661. Cf. 
New York v. United States, 331 U. S. 284, 329, 347-349.

Chicago, M., St. P. & P. R. Co. v. Illinois, 355 U. S. 300, relied 
upon by the appellees, is not apposite. There the Court upheld the 
District Court in setting aside an order of the Commission made 
under § 13 (4) of the Interstate Commerce Act, 24 Stat. 383, as 
amended, 49 U. S. C. §13 (4). The Commission had ordered in-
creases in fares on an intrastate passenger run made by the Mil-
waukee Road, on the ground that existing fares did not cover 
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regulatory purpose that would be served by such findings. 
We decline now to impose upon the Commission a rigid 
mechanical requirement that is without foundation in 
precedent, practice, or policy.

Appellees, especially the regulatory commissions, vigor-
ously contend that reliance on rates of return showing 
the Mountain-Pacific carriers in a heavily favorable 
position was inappropriate because the Commission 
overlooked the Mountain-Pacific carriers’ disproportion-
ate need for funds for new investment. It might be 
questioned whether forcing carriers in other parts of the 
country to accept divisions lower than those to which 
they would otherwise be entitled is a sensible means of 
raising funds for new investment in the Far West. But 
the Commission did not reach this issue because it found 
that the Mountain-Pacific carriers did not in fact have

operating and indirect costs and thus constituted an “undue, un-
reasonable, or unjust discrimination” against the Milwaukee Road’s 
interstate operations. The Court held that the Commission erred 
in comparing the costs and revenues of the particular intrastate 
service involved instead of all the Milwaukee Road’s intrastate 
operations in Illinois taken together. In a footnote, the Court also 
stated that it agreed with the District Court’s holding that the 
Commission had not satisfactorily explained how it derived the figure 
of $77,000 as the commuter service’s proper share of indirect costs.
355 U. S., at 309-310, n. 8. It did not hold that in any consideration 
of revenue need the Commission must make findings in precise dollar 
amount, but that when it does make precise dollar findings as the 
basis for raising intrastate fares, it must explain how they were 
derived. Moreover, different issues are involved in an intrastate 
fare case and a rate divisions case, and in the former context this 
Court has noted that the Commission’s exercise of its § 13 (4) power 
must be scrutinized “with suitable regard to the principle that 
whenever the federal power is exerted within what would otherwise 
be the domain of state power, the justification of the exercise of the 
federal power must clearly appear.” Florida v. United States, 282 
U. S. 194, 211-212. See also Pub. Service Comm’n v. United States,
356 U. S. 421, 425-426.
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a greater need for investment funds than railroads 
elsewhere :

“We are unable to agree with the [Mountain- 
Pacific carriers] and [the regulatory commissions] 
that the public interest warrants increases in 
the divisions of the mountain-pacific railroads in 
order to provide a source of investment funds re-
quired for enlarged facilities commensurate with 
industrial development in that region. The rail-
roads in all sections of the country are faced with 
the continuing necessity of raising funds for addi-
tions and betterments and new equipment, and we 
cannot recognize any difference in the degree of this 
urgency among the territorial groups.”

The appellees have sought to convince us that this find-
ing is factually incorrect, but we decline to invade the 
administrative province and second-guess the Commis-
sion on matters within its expert judgment. B. & O. R. 
Co. v. United States, 298 U. S. 349, 359; Alabama G. S. R. 
Co. v. United States, 340 U. S. 216, 227-228.

The appellees also contend that the Commission erred 
in its treatment of passenger deficits. In discussing rev-
enue needs, the Commission pointed out that since 1950- 
1952 the Mountain-Pacific carriers had enjoyed substan-
tial increases in operating revenue from freight services, 
while the freight revenue of the Eastern carriers had 
declined. It also noted that the Midwestern carriers’ 
freight revenues had remained relatively constant, and 
concluded that these comparative trends were likely to 
continue. The Mountain-Pacific carriers, however, com-
plained that, despite their favorable trend in freight rev-
enues and large amounts of new investment that they had 
recently made, their rate of return from all services had 
declined. In reply, the Commission observed that the 
Mountain-Pacific carriers’ passenger deficits had increased
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substantially since 1950-1952 and had offset their im-
pressive performance in freight revenues.

The Mountain-Pacific roads now argue that the Com-
mission’s decision to increase the Midwestern divisions 
was based almost exclusively on its treatment of 
Mountain-Pacific passenger deficits. They further con-
tend that this treatment was invalid on the grounds 
that it constituted unfair procedural surprise, that the 
statute does not permit the Commission to differentiate 
railroads’ performance as freight carriers and passenger 
carriers when it assesses revenue needs in a freight rate 
divisions case, and that the Commission erred in assum-
ing that, because their statistical passenger deficits had 
increased, the Mountain-Pacific carriers were capable of 
making a real improvement in their overall performance 
by reducing passenger service.

We regard the assumption that the Commission 
attached great importance to Mountain-Pacific passenger 
deficits in raising the Midwestern divisions as fanciful. 
As we have already noted, those increases were based 
exclusively or almost entirely on cost considerations. To 
the extent the Commission may have relied on compara-
tive revenue needs, passenger deficits were not a signifi-
cant factor. The discussion of passenger deficits in the 
Commission’s original report occurred primarily in the 
context of comparing the revenue needs of the Mountain- 
Pacific carriers with those of the Eastern roads, when 
the Commission emphasized that the Eastern railroads 
had been much more successful in curbing losses on pas-
senger service than the Mountain-Pacific carriers. Any 
error in the Commission’s treatment of passenger deficits 
prejudiced the Midwestern as well as the Mountain- 
Pacific carriers, for in rejecting a Midwestern revenue 
needs argument in its supplemental report, the Com-
mission noted that the Midwestern carriers had also 
done a much poorer job than the Eastern carriers in 
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halting the swell of passenger deficits. Furthermore, the 
Commission did not ignore the overall financial strength 
of the various groups of carriers, but found that the 
Mountain-Pacific carriers’ rate of return from all serv-
ices was substantially higher than that of either the 
Midwestern or Eastern carriers.

The claim of unfair surprise is strained in light of the 
fact that the Commission has frequently differentiated 
passenger and freight revenues in freight rate division 
cases.28 While passenger deficits did not become an 
important issue in this case until the report of the Hear-
ing Examiners was handed down, the Commission relied 
upon statistics which were matters of public record, and 
the Mountain-Pacific carriers had ample opportunity to 
debate the issue in their exceptions to the Hearing Exam-
iners’ report and their petitions for reconsideration of 
the Commission’s original decision. And while the Com-
mission has sometimes acted to offset passenger deficits 
in freight rate cases,29 the issues are quite different when, 
in a divisions case, it is argued that carriers in one part 
of the country should subsidize the passenger operations 
of carriers elsewhere.

If the Commission were to give controlling weight to 
passenger deficits in a divisions case, it might be appro-
priate to take more evidence on the issue and discuss it 
in greater depth than the Commission did here. But in 
light of the fact that, in this case, passenger deficits were 
of negligible relevance to the Commission’s decision to

28 Divisions of Freight Rates, 148 I. C. C. 457, 474-475; Atlantic 
Coast Line R. Co. v. Arcade & A. R. Co., 194 I. C. C. 729, 753, 755; 
Southwestern-Official Divisions, 216 I. C. C. 687, 698, 708; Florida 
East Coast R. Co. v. Atlantic Coast Line R. Co., 235 I. C. C. 211, 
236-237; Official Western Trunk Line Divisions, 269 I. C. C. 765, 
772; Gardner v. Akron, C. & Y. R. Co., 272 I. C. C. 529, 573-577.

29 E. g., Increased Freight Rates, 1948, 276 I. C. C. 9, 35. See 
also King v. United States, 344 U. S. 254, 263-264.
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increase the Midwestern divisions, we find no errors in 
the Commission’s findings and procedure on this point 
that would justify setting aside its order.

IV.
Rejection of the appellees’ attacks on the Commission’s 

treatment of revenue needs does not exhaust their arsenal. 
For they argue that the Commission’s findings on costs, 
which were the basis of its decision to raise the Mid-
western divisions, were also infected with serious error.

All are agreed that the relevant costs are those 
of the Eastern-Transcontinental and Midwestern-Trans- 
continental freight traffic to which the divisions apply. 
But throughout the proceedings there has been sharp 
dispute as to the proper method of ascertaining these 
costs. At the beginning of the administrative hearings, 
the Midwestern and Eastern carriers relied principally 
'on the Commission’s standard Rail Form A, a formula-
tion based on average freight data which, as the Com-
mission noted, “has been widely used as an acceptable 
means of comparing relative transportation costs.” The 
Mountain-Pacific carriers took the position that Rail 
Form A, based on averages of all freight service, was 
not a proper yardstick for measuring the costs of the 
particular traffic involved in the contested divisions, 
which, they maintained, had certain distinctive charac-
teristics. The Mountain-Pacific roads prepared their own 
cost system, based upon a study of this traffic. The Mid-
western and Eastern lines responded with other material, 
and the Midwestern carriers conducted their own special 
study of line-haul services. Disputes over the applica-
bility of Rail Form A and the various approaches urged 
by the parties occupied a large part of the administrative 
proceedings. As the Commission observed:

“The evidence pertaining to the cost studies of the 
[Mountain-Pacific carriers] and the midwestern lines 
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was extensive. In addition to the detailed testimony 
of the cost analysts who planned the studies and 
supervised their compilation, evidence was presented 
by many other witnesses concerned with operating, 
statistical, engineering, and mathematical aspects of 
the projects. In criticism of the studies the [Eastern 
carriers] and the midwestern lines also introduced 
detailed evidence of the same general nature and 
considerable bulk.”

After carefully considering this evidence, the Commission 
decided to base its cost findings on the special cost study 
and analysis prepared by the Mountain-Pacific carriers. 
However, it made certain adjustments in the Mountain- 
Pacific analysis which, in the judgment of the Commis-
sion, more accurately reflected the true costs of the traffic 
involved.

The Commission substituted its own ratio for empty- 
car returns, derived from Rail Form A, for that devised 
by the Mountain-Pacific carriers. It summarized its 
reasons for this choice in its supplemental report:

“It is difficult to ascribe the empty movement of 
a car to a particular commodity or class of traffic 
because of the variety of the lading, and the fact 
that cars used occasionally for hauling transcon-
tinental traffic may at other times serve widely dif-
ferent uses, including local movements within each 
territory .... The defendants urge that insuffi-
cient consideration was given to special cars .... 
They would be included in [Rail Form A] tending 
to increase the empty-return ratios in all territories. 
Here they accounted for only about 4 percent of the 
total movement ....

“Many special studies of empty-return movement 
were undertaken in these proceedings, each showing 
a different result. The deficiencies in the [Mountain-
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Pacific carriers’] studies of general-purpose boxcar 
empty return . . . are so serious in our opinion as 
to render them without value. We adhere to our 
prior finding that the 7-day studies made under an 
order of the Commission and based on uniform 
instructions to all the railroads as to how the studies 
were to be made, afford a more reliable basis of 
comparison among territories. Moreover, on the 
basis of the evidence in this record, the 7-day 
studies provide appropriate comparative ratios to the 
traffic in issue.”

The Commission also disagreed with the Mountain- 
Pacific study’s treatment of the “constant cost” element 
of road costs—that which is unrelated to volume of 
traffic. It found the accounting methods used to dis-
tribute these costs in Rail Form A to be more accurate. 
The Mountain-Pacific roads claimed that this method 
unduly favored the Midwestern lines by improperly 
ascribing the maintenance costs of branch and light-
density main lines to the cost of their transcontinental 
traffic. The Commission, however, found that the 
evidence showed:

“[T]hat the proportion of branch line mileage for 
each group is almost the same and the amount 
of traffic on branch lines is so small that some 
other factors cause the lower unit cost in mountain- 
Pacific territory. The principal factor is clearly the 
high density of traffic, 76 percent higher than the 
Midwest.

“Although the cost per mile may be somewhat 
higher in mountainous territory, this higher cost is 
shared by so many more tons of traffic that the cost 
per ton-mile is lower.

“It is the light density on the main lines in the 
Midwest which causes [their] higher costs. These 
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lines are used by bridge traffic, and it is, therefore, 
quite correct to charge this bridge traffic with its 
proportionate share of maintaining the lines over 
which it moves.”

The Commission made certain adjustment in the 
basis for determining locomotive costs; the Mountain- 
Pacific carriers’ objections to this adjustment were di-
rected at the Commission’s reliance on differences it 
found between engine districts in Eastern Territory and 
those elsewhere. Any error in this adjustment is thus 
relevant only to the Eastern divisions, which are no 
longer in issue. The Commission also substituted Rail 
Form A treatment of car service costs, after finding that 
the Mountain-Pacific study ignored actual territorial dif-
ferences in this item. Again, this issue related only to the 
Eastern divisions. In ascertaining the cost attributable 
to equipment used in the service at issue, the Commission 
chose a 4% rate of return on investment, a figure tradi-
tionally employed by it for this purpose, rather than the 
6% figure urged by the Mountain-Pacific carriers. And, 
in harmony with its treatment of revenue needs, the 
Commission chose its standard value basis to measure 
the investment involved, rather than the book cost used 
by the Mountain-Pacific study.30

From the Mountain-Pacific cost study, as adjusted 
in these particulars, the Commission found that the 
Mountain-Pacific carriers enjoyed a much higher margin 
of revenue over costs than did the Midwestern carriers, 
and for this reason prescribed increases in the Mid-
western divisions.

30 Also, when as little as 50% of the traffic on a branch line was 
in some way related to interterritorial service, the Mountain-Pacific 
study charged 100% of the expenses of the branch to the cost of 
the latter service. The Commission’s rejection of this technique was 
not challenged in the District Court.
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In the proceedings before the District Court, the 
Mountain-Pacific carriers generally attacked the adjust-
ments made by the Commission in their cost study, 
claiming that their approach more accurately reflected 
the costs involved. They particularly maintained that 
the Commission should have forced the Eastern and 
Midwestern carriers to produce evidence on empty-car 
return ratios on the same basis that the Mountain-Pacific 
carriers had used in their cost study. The Midwestern 
carriers, however, had come forward with specific empty- 
return data, and the Commission also observed that:

“In the prehearing conference in the instant cases 
the advisability of instituting an overall general in-
vestigation was discussed but the [Mountain-Pacific 
carriers] opposed the suggestion, and the matter was 
dropped. . . . Nor do we see in the record any basis 
for assuming that the eastern and midwestern com-
plainants withheld vital evidence merely because 
they had different conceptions of the nature and 
extent of facts to be developed.”

The Mountain-Pacific carriers also contended that cer-
tain factual premises on which the Commission based its 
allocation of road maintenance costs were erroneous, and 
that there was no foundation for the Commission’s choice 
of a value basis for investment rather than book cost.

The District Court did not directly deal with these 
contentions, stating rather cryptically that in light of its 
conclusions on the revenue needs issues, “it is unneces-
sary to discuss [the cost issues]. However, no inference 
is to be drawn that the court is of the opinion that the 
[cost issues], or any other numbered issues not discussed 
in this opinion, are of the nature it would be required to 
decide should they be raised at some future time.” 31

31238 F. Supp., at 540.
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The appellees argue that since the District Court 
failed to pass on the cost issues, we are precluded from 
doing so. It is true that we have occasionally stated 
that it is not our general practice “to review an adminis-
trative record in the first instance.” United States v. 
Great Northern R. Co., 343 U. S. 562, 578; Seaboard 
Air Line R. Co. v. United States, 382 U. S. 154, 157. 
But we think that policy is not applicable on the facts 
of this case. The presentation and discussion of evi-
dence on cost issues constituted a dominant part of the 
lengthy administrative hearings, and the issues were 
thoroughly explored and contested before the Commis-
sion. Its factual findings and treatment of accounting 
problems concerned matters relating entirely to the spe-
cial and complex peculiarities of the railroad industry. 
Our previous description of the Commission’s disposition 
of these matters is sufficient to show that its conclusions 
had reasoned foundation and were within the area of its 
expert judgment. B. & 0. R. Co. v. United States, 298 
U. S. 349, 359; New York v. United States, 331 U. S. 284, 
328, 335, 349. Thirteen years have elapsed since the 
complaints in this case were first filed. The appellees’ 
attacks on the legal validity of the Commission’s find-
ings on cost are so insubstantial that no useful purpose 
would be served by further proceedings in the District 
Court. We conclude that there was no legal infirmity 
in the Commission’s cost findings.

V.
The Commission devised a special divisional scale, 

adapted to the particular circumstances of this case and 
designed to produce the moderate overall increases in 
the Midwestern divisions that it found justified by the 
evidence relating to cost of service. Appellees contend 
that the Commission did not sufficiently explain its 
choice of new divisions, that the divisions are not justi-
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tied by the evidence relating to cost, and that the Com-
mission was required to find the exact revenue effect of 
the new divisions in precise dollar amount. None of 
these contentions has sufficient merit to warrant setting 
aside the Commission’s order.

In discussing its choice of the modified 29886 divisional 
scale, the Commission stated:

“Although broad groups are now employed in 
connection with the divisions of rates between mid-
western and transcontinental territories, they are 
less well defined than those on which the [Eastern- 
Transcontinental] divisions are based, and in a num-
ber of instances they appear not to be properly 
related to distance. The midwestern lines urge 
that in lieu of prescribing new [Midwestern- 
Transcontinental] divisions on a group basis we 
should formulate scales of divisional factors and 
authorize the two groups of carriers to apply these 
to groups agreed upon by them. The defendants 
apparently are not opposed to that course. In our 
opinion divisional scales afford an appropriate means 
of readjusting the [Midwestern-Transcontinental] 
divisions, and the possibility of such use was dis-
cussed extensively in the record.”

The Commission then rejected certain divisional scales 
urged by the Mountain-Pacific lines on the ground that 
they were not justified by the evidence on cost of serv-
ice. However, it found that the 29886 scale, which had 
been discussed by a witness for the Mountain-Pacific 
carriers, and which the Commission had employed previ-
ously, could be adapted for use in this case after adjust-
ments were made to reflect certain Mountain-Pacific 
costs:

“Consistency with our action in prescribing intra-
territorial class rates for mountain-Pacific territory 

262-921 0 - 68 - 26 
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higher than those in the rest of the country . . . 
makes it logical to provide a higher scale of divi-
sional factors for that territory here, but a difference 
of more than 10 percent would not be justified in 
our opinion. The scales shown in appendix C reflect 
that difference. They would produce moderate in-
creases in some of the most important midwestern 
divisions.”

Burlington Truck Lines v. United States, 371 U. S. 
156, relied upon by the appellees, is thus inapposite. In 
that case the Court stressed that there were “no findings 
and no analysis” to justify the Commission’s choice of 
remedy, “no indication of the basis on which the Com-
mission exercised its expert discretion.” 371 U. S., at 
167. See also Gilbertville Trucking Co. v. United States, 
371 U. S. 115, 129-131. Here the Commission explained 
why it had resorted to divisional scales and why it modi-
fied the familiar 29886 scale; it found that the modified 
scale would produce divisions appropriate to its cost 
findings. The Commission’s “expert discretion” has a 
considerable role to play in so technical a matter as 
railroad rate divisions, and there was sufficient explana-
tion of its exercise in this case. Alabama G. S. R. Co. v. 
United States, 340 U. S. 216, 227-228; Board of Trade 
v. United States, 314 U. S. 534, 548.

Appellees claim that if the changes in divisions were 
based on costs, the Commission was required to start 
from scratch and construct the new divisional scale di-
rectly from cost data. In their view, a scale like that 
used by the Commission in this case, constructed on a 
weighted mileage basis and adjusted to reflect compara-
tive costs, is per se invalid. We cannot impose such 
mechanical restrictions on the range of remedies from 
which the Commission may choose. It is true that in 
a more recent territorial divisions case, involving Eastern 
and Southern Territories, the Commission did establish a
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divisional scale constructed directly from costs.32 But the 
two methods of constructing divisional scales are merely 
alternative mechanisms for dividing rates in conformity 
with the evidence.33 What is appropriate in one case 
may be inappropriate in another, and the fact that the 
Commission may, in the light of accumulating experi-
ence, devise new remedial techniques does not make the 
ones that it formerly employed unlawful.34 It is also 
true that the changes produced by the new scale were 
not the same for every existing division. Some of the 
particular Midwestern divisions were increased more 
than others, and a few were actually reduced. But that 
is only to be expected when a uniform scale is substituted 
for divisions produced by negotiation between the sev-
eral carriers, and especially when, as the Commission 
found, the existing divisions were based on subgroupings 
that were not well-defined. Cf. Beaumont, S. L. & W. R. 
Co. v. United States, 282 U. S. 74, 86-88. The Com-
mission’s cost findings dictated moderate overall increases 
in the Midwestern divisions; the remedy it chose was 
appropriately calculated to achieve that result.

The District Court held that the Commission was re-
quired to find the exact effect, in precise dollar amount, 
of the new divisions on the revenues of each of the 300 
carriers involved in the Commission proceedings. The 
appellees also contend that the Commission was obliged 

32 Official-Southern Divisions, 325 I. C. C. 1, 449. The parties in 
that case specifically requested a cost-constructed scale.

33 See Beaumont, S. L. & W. R. Co. v. United States, 36 F. 2d 
789, 799. This Court has never suggested that there was legal in-
firmity in divisional scales constructed on a basis similar to that 
employed by the Commission in this case. Beaumont, S. L. & W. R. 
Co. v. United States, 282 U. S. 74; B. & 0. R. Co. v. United States, 
298 U. S. 349; Boston & Maine R. Co. v. United States, 371 U. S. 
26, affirming 208 F. Supp. 661.

34 Georgia Comm’n v. United States, 283 U. S. 765, 775. See also 
Virginian R. Co. v. United States, 272 U. S. 658, 665-666.
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to make such findings, at least with respect to the vari-
ous carrier groups involved. These views stem from the 
same misconception of the Commission’s decision that 
we have already dealt with in the discussion concerning 
revenue needs. The Commission did not undertake 
to transfer lump sums of money from the Mountain- 
Pacific carriers to the Midwestern roads in order to meet 
certain defined revenue needs of the latter carriers. If 
it had, there might be more substance to these conten-
tions. But, even in such a case, all the details of the 
divisions’ actual operation might be difficult to foresee, 
and precise calculation impossible. It is also dubious 
whether any useful regulatory purpose would be served 
by such a rigid requirement, which this Court has never 
imposed in the past.35 In any event, the Commission’s 
action in this case was based not on revenue needs, but 
cost of service, and it found that the divisions which it 
established would produce moderate overall increases in 
the shares of the Midwestern group, in accord with its 
cost findings. None of the figures, charts, or tables con-
cocted by the appellees convinces us that this determina-
tion was not based upon substantial evidence. Alabama 
G. S. R. Co. v. United States, 340 U. S. 216, 227-228.

Finally, the Mountain-Pacific carriers quarrel with the 
Commission’s prescription of a minimum division of 15%. 
They contend that the evidence pertaining to terminal 
costs and standby costs that a participating railroad must 
incur regardless of the length of its carriage does not 
justify so high a minimum division. But the Commis-
sion found that: “Both in many divisional bases volun-
tarily established in the past and as well in our decisions 
it has been common practice to accord minimum divi-
sions for carriers having relatively short hauls, sometimes 
as high as 20 or 25 percent but more usually 15 percent.

35 See nn. 26 and 27, supra, and accompanying text.
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The increasingly burdensome terminal costs in recent 
years are persuasive that a 15-percent minimum is justi-
fied.” We cannot find that the Commission exceeded 
its proper role in weighing and interpreting the evidence 
when it made this finding. B. & O. R. Co. v. United 
States, 298 U. S. 349, 359. For similar reasons, we also 
reject the Mountain-Pacific carriers’ criticism of the 
weight assigned to the first 50 miles of carriage in the 
Commission’s divisional scales.

VI.
The appellees finally contend that the Commission 

erred in its treatment of a single Mountain-Pacific car-
rier, the Denver & Rio Grande, and two Midwestern car-
riers, the Katy and the Frisco. It is argued that the situ-
ation of these three carriers was dissimilar to that of the 
groups with whom they were considered, that the typical 
evidence rule of the New England Divisions Case was 
inapplicable, and that the Commission was therefore 
required to make separate findings concerning these car-
riers. The appellants point out that these carriers vol-
untarily aligned themselves with their respective groups, 
presented evidence and argued the case on that basis, 
and never suggested that they should receive separate 
treatment until after the Commission’s original decision. 
They argue that the Commission should not be required, 
on its own motion, to guess which of 300 carriers may 
require individual treatment when none of them even 
requests it. Cf. United States v. Tucker Truck Lines, 
344 U. S. 33, 37. The District Court resolved these 
contentions by stating that “there has been no inten-
tional relinquishment of a known right on the part of 
any of these roads.” 36 This language is more appropriate 
to a criminal trial than an administrative proceeding.

36 238 F. Supp., at 539.
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Reconciling the need for efficient regulatory adjudica-
tion with fairness to the parties and due concern for 
the public interest is a different, and difficult, problem.

But we need not undertake to resolve this problem 
in all its broad ramifications. The contentions made on 
behalf of the three individual carriers are basically quite 
limited. It is not argued that the Commission erred in 
generally treating them on a group basis and not making 
individual findings on their costs and revenue needs. 
The basic claim is that the divisions prescribed by the 
Commission have an unfair and unduly harsh impact on 
these individual carriers.

The Katy and the Frisco claim that the new divisions 
will result in a net decrease in their revenue shares; 
while many of their divisions were increased under the 
Commission’s order, some highly profitable divisions that 
they had negotiated with respect to lumber carriage 
were reduced. The Commission found that this sit-
uation “was fully disclosed in the evidence of the 
midwestern lines and foreshadowed in the examiners’ 
recommended report. The petitioners are therefore not 
in a position to claim that the effect of our decision 
was a surprise.” But more than procedural grounds jus-
tify rejecting the tardy claims of the Frisco and the Katy 
for separate treatment. The Act does not give any 
carrier a vested right to divisions that it may have nego-
tiated. It does not recognize prescriptive privileges, 
but requires the Commission to establish “just, reason-
able, and equitable divisions.” The mere fact that the 
new divisions may have caused a net reduction in the 
revenues of two Midwestern carriers while raising those 
of other Midwestern carriers does not establish the inva-
lidity of the new divisions. For the high divisions on lum-
ber previously negotiated by these two roads may have 
been far in excess of their cost of service. The Katy and 
the Frisco have not shown that the new divisions do not
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fairly reflect their cost of service. The Commission was 
justified in stating that “[w]e see no reason for making 
a special exception from our findings” for them.

Moreover, the losses claimed by the Frisco and the 
Katy were based primarily on the new divisions’ effect 
in apportioning revenues between themselves and the 
Mountain-Pacific carriers. But this aspect of the case 
is no longer in issue, because the Katy and the Frisco 
have settled with the Mountain-Pacific carriers and 
agreed on negotiated divisions. Thus, the Commission’s 
divisions affect the Katy and the Frisco only insofar as 
they must divide revenues with other Midwestern car-
riers on service in which they jointly participate. The 
Katy and the Frisco are silent as to the effect on their 
revenues of the new divisions operating in this much 
more limited respect. We may assume that the losses 
produced, if any, are small.

The Denver & Rio Grande also complains of reductions 
in its revenues caused by the new divisions. Since it is 
one of the Mountain-Pacific carriers, whose existing divi-
sions the Commission found too high in terms of cost of 
service, some reduction was of course to be expected. 
But the Denver & Rio Grande states that its competitive 
and geographical situation is such that it must bear a 
disproportionate share of the reductions in the Mountain- 
Pacific divisions, with allegedly disastrous effects on its 
net income.

The Rio Grande participates in transcontinental serv-
ice between Utah gateways (Ogden and Salt Lake City) 
and Denver and Pueblo, Colorado, on the border of 
Mountain-Pacific Territory. There it interchanges with 
Midwestern carriers who provide service to the Missouri 
River and beyond. The Union Pacific operates entirely 
by itself a competitive route between Utah and Mis-
souri River gateways. Both the Union Pacific and the 
Rio Grande accept traffic at the Utah gateways from the 
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Western Pacific and the Southern Pacific. The Com-
mission’s divisions break at the border of Mountain- 
Pacific territory, at the Colorado junctions, but do not 
provide for any subdivisions in Mountain-Pacific terri-
tory. The Rio Grande complains that, as a result, it 
must bear the whole reduction in the Mountain-Pacific 
divisions. Its competitor, the Union Pacific, is unaf-
fected by the new divisions because it operates in both 
Mountain-Pacific and Midwestern territory and does not, 
insofar as relevant here, interchange with Midwestern 
carriers. The Rio Grande contends that the Southern 
Pacific and Western Pacific will not accept divisions from 
it lower than they obtain from the Union Pacific, and 
thus it will be squeezed. It alleges that it will lose 
$8,500,000 as a result, and that its net income is only 
$10,500,000.

Divisions over these competing Utah-Missouri River 
routes were equalized under the existing system. In the 
Commission proceedings, the Midwestern carriers urged 
that these routes also be equalized under the new divi-
sions. However, this would require the Commission to 
establish subdivisions in Mountain-Pacific territory east 
and west of the Utah gateways, and the Mountain-Pacific 
carriers, including the Rio Grande, resisted this proposal 
on the ground that it was outside the issues raised by the 
pleadings. If the Rio Grande’s description of its com-
petitive situation is accurate it was obvious, from at 
least the time of the examiners’ recommended report, 
that it would bear most or all of the reductions in the 
Mountain-Pacific divisions unless the Commission pre-
scribed subdivisions within Mountain-Pacific territory. 
Nevertheless, it joined the other Mountain-Pacific lines 
in stating to the Commission that:

“The Midwestern lines ask that the Commission 
fix divisions over Utah gateways, not served by any
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Midwestern line, in the interest of equalizing com-
peting routes. ... In dealing with this contention, 
two considerations must be sharply differentiated. 
The first is the general desirability of equalizing 
divisions; the Mountain-Pacific lines agree that the 
parties should be free to equalize divisions over 
competitive routes .... But a very different ques-
tion is raised when the Midwestern lines ask the 
Commission to prescribe divisions over gateways 
500 miles inside Mountain-Pacific territory and 
served only by Mountain-Pacific lines. Such a pre-
scription is beyond the issues of the complaints 
before the Commission in this proceeding.”

In rejecting the belated claims made by the Mountain- 
Pacific carriers on behalf of the Rio Grande, the Com-
mission was justified in concluding that: “The midwest-
ern complainants are correct in stating that the ‘problem 
is left precisely where the transcontinental defendants 
insisted that it be left.’ We therefore see no reason for 
the modification of our findings sought by the defendants.” 

Of course, the Commission could not simply rest on 
such notions of estoppel to justify infliction of substan-
tial injury upon an important railroad serving the pub-
lic. But it was not at all clear at the time of the 
Commission’s decision, and it is still not clear, that the 
new divisions will have the disastrous or unfair effects 
alleged by the Rio Grande. The revenue effect on the 
Rio Grande hinges, in important part, on the subdivisions 
it is able to negotiate with the other Mountain-Pacific 
carriers. The Mountain-Pacific carriers, including the 
Rio Grande, urged the Commission to permit such volun-
tary negotiation in the first instance before taking action 
itself.37 The Commission acceded to this request by spe-

37 After the examiners’ recommended report, the Mountain-Pacific 
carriers told the Commission that: “Any legitimate concern the 
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cifically providing in its orders that the carriers involved 
were free to negotiate divisions to equalize competitive 
routes between gateways. Thus at the time of the Com-
mission’s decisions, the impact of the new divisions on 
the Rio Grande’s revenues was speculative and uncer-
tain, and voluntary negotiation of subdivisions was avail-
able. It could be assumed that the actual reduction in 
the Rio Grande’s revenues might turn out to be no 
greater than that of the other Mountain-Pacific carriers. 
In these circumstances, the Commission was not required 
to rearrange the foundations of a decision that had been 
reached after long years of proceedings and affected 300 
carriers, nor was it required to embark on new hearings 
to deal with the Rio Grande’s claims.

It now appears that the impact of the new divisions 
may in fact be much less severe than the Rio Grande 
feared. The Midwestern appellants have cited evidence 
tending to show that the reduction in its revenue is 
more like $850,000 than $8,500,000. We, of course, do 
not resolve this issue. But we do think that the Com-
mission was justified in refusing plenary consideration 
of the Rio Grande’s claims in 1963. If the Commission’s 
new divisions, in connection with the subdivisions that 
the Rio Grande is able to negotiate with its fellow 
Mountain-Pacific carriers, do have an impact on the Rio 
Grande that is unfairly disproportionate or so severe 
that the Rio Grande’s ability to provide service is jeop-
ardized, the Rio Grande may apply to the Commission 
for relief. There is no reason to suppose that relief will

Midwestern lines may have in any threat to the equalization of 
divisions over Utah gateways is premature. If any problems arise 
as to equalization of divisions over those gateways on a fair and 
equitable basis, they can be considered in the negotiations contem-
plated in the Recommended Report.”
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not be promptly forthcoming if the Rio Grande’s claim 
is meritorious.38

We conclude as did the Court in the New England 
Divisions Case:

“To consider the weight of the evidence, or the 
wisdom of the order entered, is beyond our prov-
ince. . . . But the way is still open to any carrier 
to apply to the Commission for modification of the 
order, if it is believed to operate unjustly in any 
respect.” 261 U. S., at 204.

VII.
We hold that the Commission’s original and supple-

mental orders are valid, and that the District Court erred 
in setting them aside. When it entered interlocutory 
injunctions against these orders, the District Court im-
posed certain protective conditions. They provided that 
if the Commission’s orders were eventually upheld, they 
would be deemed effective as of July 1, 1963, and 
March 30, 1964, respectively, and the various carriers 
would be required to resettle the interim revenues they 
received in accordance with the divisions established in 
the orders. Pending appeal of its final decision to this 

38 In Official-Southern Divisions, 325 I. C. C. 449, 450, the Com-
mission stated:
“To avoid serious injustice to any carrier, our procedures permit 
any railroad to be excepted from a group order, in whole or in 
part, on a proper showing of differing circumstances. Where it is 
demonstrated by competent and reliable evidence that a carrier’s 
financial or revenue needs situation requires the preservation of its 
share of the joint rates on the same level as presently existing or at 
a level different than that to be maintained for the group as a whole, 
we may provide special individual treatment in order to maintain 
such carrier as part of the Nation’s transportation system without 
regard to its costs of rendering the service.”
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Court, the District Court stayed execution of its judg-
ment permanently setting aside the Commission’s order 
and remanding the case to the Commission; with the 
consent of the parties, it also provided that these pro-
tective conditions should be continued in effect. The 
Commission has required the carriers involved to adopt 
certain accounting procedures designed to facilitate the 
eventual implementation of these protective conditions. 
Since we now uphold the validity of the Commission’s 
orders, it will be necessary for the District Court, with 
such assistance from the Commission as seems appro-
priate, to supervise resettlement of revenues in accord-
ance with its protective conditions. The judgment of 
the District Court is reversed, and the case is remanded 
for further proceedings consistent with this opinion.

It is so ordered.



REITMAN v. MULKEY. 369

Syllabus.

REITMAN et  al . v. MULKEY et  al .

CERTIORARI TO THE SUPREME COURT OF CALIFORNIA.

No. 483. Argued March 20-21, 1967.—Decided May 29, 1967.

The California Legislature, during the period 1959-1963, enacted 
several statutes regulating racial discrimination in housing. In 
1964, pursuant to an initiative and referendum, Art. I, § 26, was 
added to the state constitution. It provided in part that neither 
the State nor any agency thereof “shall deny, limit or abridge, 
directly or indirectly, the right of any person, who is willing or 
desires to sell, lease or rent any part or all of his real property, 
to decline to sell, lease or rent such property to such person or 
persons as he, in his absolute discretion, chooses.” The California 
Supreme Court held that Art. I, § 26, was designed to overturn 
state laws that bore on the right of private persons to discriminate, 
that it invalidly involved the State in racial discrimination in the 
housing market and that it changed the situation from one in which 
discriminatory practices were restricted to one where they are 
“encouraged,” within the meaning of this Court’s decisions. The 
court concluded that Art. I, § 26, unconstitutionally involves the 
State in racial discrimination and is therefore invalid under the 
Equal Protection Clause of the Fourteenth Amendment. Held: 
The California Supreme Court believes that Art. I, § 26, which 
does not merely repeal existing law forbidding private racial dis-
crimination but authorizes racial discrimination in the housing 
market and establishes the right to discriminate as a basic state 
policy, will significantly encourage and involve the State in private 
discriminations. No persuasive considerations indicating that the 
judgments herein should be overturned have been presented, and 
they are affirmed. Pp. 373-381.

64 Cal. 2d 529, 877, 413 P. 2d 825, 847, affirmed.

Samuel O. Pruitt, Jr., argued the cause for petitioners. 
With him on the briefs was William French Smith.

Herman F. Selvin and A. L. Wirin argued the cause for 
respondents. With them on the brief were Fred Okrand, 
Joseph A. Ball and Nathaniel S. Colley.
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Solicitor General Marshall, by special leave of Court, 
argued the cause for the United States, as amicus curiae, 
urging affirmance. With him on the brief were Assistant 
Attorney General Doar, Ralph S. Spritzer, Louis F. Clai-
borne, Nathan Lewin and Alan G. Mar er.

Briefs of amici curiae, urging affirmance, were filed by 
Thomas C. Lynch, Attorney General, Charles A. O’Brien, 
Chief Deputy Attorney General, Miles T. Rubin, Senior 
Assistant Attorney General, and Loren Miller, Jr., How-
ard J. Bechefsky, Philip M. Rosten and Harold J. Smot- 
kin, Deputy Attorneys General, for the State of Cali-
fornia; by Louis J. Lefkowitz, pro se, Samuel A. Hirsh- 
owitz, First Assistant Attorney General, and George D. 
Zuckerman and Lawrence J. Gross, Assistant Attorneys 
General, for the Attorney General of the State of New 
York; by Gerald D. Marcus for the California Democratic 
State Central Committee; by Marshall W. Krause for the 
American Civil Liberties Union of Northern California; 
by Joseph B. Robison and Sol Rabkin for the National 
Committee against Discrimination in Housing; and by 
Abe F. Levy for the United Automobile, Aerospace & 
Agricultural Implement Workers of America (UAW) 
AFL-CIO, Region 6, et al.

Mr . Justic e  White  delivered the opinion of the Court.
The question here is whether Art. I, § 26, of the Cali-

fornia Constitution denies “to any person . . . the equal 
protection of the laws” within the meaning of the Four-
teenth Amendment of the Constitution of the United 
States.1 Section 26 of Art. I, an initiated measure sub-

1 Section 1 of the Fourteenth Amendment provides as follows:
“All persons born or naturalized in the United States and subject 

to the jurisdiction thereof, are citizens of the United States and of 
the State wherein they reside. No State shall make or enforce any 
law which shall abridge the privileges or immunities of citizens of 
the United States; nor shall any State deprive any person of life, 
liberty, or property, without due process of law; nor deny to any 
person within its jurisdiction the equal protection of the laws.”
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mitted to the people as Proposition 14 in a statewide 
ballot in 1964, provides in part as follows:

“Neither the State nor any subdivision or agency 
thereof shall deny, limit or abridge, directly or indi-
rectly, the right of any person, who is willing or 
desires to sell, lease or rent any part or all of his 
real property, to decline to sell, lease or rent such 
property to such person or persons as he, in his 
absolute discretion, chooses.”

The real property covered by § 26 is limited to residen-
tial property and contains an exception for state-owned 
real estate.2

2 The following is the full text of § 26: “Neither the State nor any 
subdivision or agency thereof shall deny, limit or abridge, directly 
or indirectly, the right of any person, who is willing or desires to 
sell, lease or rent any part or all of his real property, to decline to 
sell, lease or rent such property to such person or persons as he, in 
his absolute discretion, chooses.

“ ‘Person’ includes individuals, partnerships, corporations and 
other legal entities and their agents or representatives but does not 
include the State or any subdivision thereof with respect to the 
sale, lease or rental of property owned by it.

“ ‘Real property’ consists of any interest in real property of any 
kind or quality, present or future, irrespective of how obtained or 
financed, which is used, designed, constructed, zoned or otherwise 
devoted to or limited for residential purposes whether as a single 
family dwelling or as a dwelling for two or more persons or families 
living together or independently of each other.

“This Article shall not apply to the obtaining of property by emi-
nent domain pursuant to Article I, Sections 14 and 14% of this 
Constitution, nor to the renting or providing of any accommoda-
tions for lodging purposes by a hotel, motel or other similar public 
place engaged in furnishing lodging to transient guests.

“If any part or provision of this Article, or the application thereof 
to any person or circumstance, is held invalid, the remainder of 
the Article, including the application of such part or provision to 
other persons or circumstances, shall not be affected thereby and 
shall continue in full force and effect. To.this end the provisions of 
this Article are severable.” (Cal. Const., Art. I, § 26.)
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The issue arose in two separate actions in the Cali-
fornia courts, Mulkey v. Reitman and Prendergast v. 
Snyder. In Reitman, the Mulkeys, who are husband and 
wife and respondents here, sued under § 51 and § 52 of the 
California Civil Code 3 alleging that petitioners had re-
fused to rent them an apartment solely on account of 
their race. An injunction and damages were demanded. 
Petitioners moved for summary judgment on the ground 
that §§51 and 52, insofar as they were the basis for the 
Mulkeys’ action, had been rendered null and void by the 
adoption of Proposition 14 after the filing of the 
complaint. The trial court granted the motion and 
respondents took the case to the California Supreme 
Court.

In the Prendergast case, respondents, husband and 
wife, filed suit in December 1964 seeking to enjoin evic-
tion from their apartment; respondents alleged that the 
eviction was motivated by racial prejudice and therefore 
would violate § 51 and § 52 of the Civil Code. Peti-
tioner Snyder cross-complained for a judicial declaration 
that he was entitled to terminate the month-to-month 
tenancy even if his action was based on racial considera-
tions. In denying petitioner’s motion for summary

3 Cal. Civ. Code §§ 51 and 52 provide in part as follows:
“All persons within the jurisdiction of this State are free and equal, 

and no matter what their race, color, religion, ancestry, or national 
origin are entitled to the full and equal accommodations, advantages, 
facilities, privileges, or services in all business establishments of every 
kind whatsoever.

“Whoever denies, or who aids, or incites such denial, or whoever 
makes any discrimination, distinction or restriction on account of 
color, race, religion, ancestry, or national origin, contrary to the 
provisions of Section 51 of this code, is liable for each and every 
such offense for the actual damages, and two hundred fifty dollars 
($250) in addition thereto, suffered by any person denied the rights 
provided in Section 51 of this code.”
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judgment, the trial court found it unnecessary to consider 
the validity of Proposition 14 because it concluded that 
judicial enforcement of an eviction based on racial 
grounds would in any event violate the Equal Protection 
Clause of the United States Constitution.4 The cross-
complaint was dismissed with prejudice 5 and petitioner 
Snyder appealed to the California Supreme Court which 
considered the case along with Mulkey v. Roitman. That 
court, in reversing the Reitman case, held that Art. I, § 26, 
was invalid as denying the equal protection of the laws 
guaranteed by the Fourteenth Amendment. 64 Cal. 2d 
529, 413 P. 2d 825. For similar reasons, the court affirmed 
the judgment in the Prendergast case. 64 Cal. 2d 877, 
413 P. 2d 847. We granted certiorari because the cases 
involve an important issue arising under the Fourteenth 
Amendment. 385 U. S. 967.

We affirm the judgments of the California Supreme 
Court. We first turn to the opinion of that court in 
Reitman, which quite properly undertook to examine 
the constitutionality of § 26 in terms of its “immediate 
objective,” its “ultimate effect” and its “historical con-
text and the conditions existing prior to its enactment.” 
Judgments such as these we have frequently undertaken 
ourselves. Yick Wo v. Hopkins, 118 U. S. 356; McCabe 
v. Atchison, Topeka & Santa Fe R. Co., 235 U. S. 151; 
Lombard v. Louisiana, 373 U. S. 267; Robinson v. Florida, 
378 U. S. 153; Turner v. City of Memphis, 369 U. S. 350; 
Anderson v. Martin, 375 U. S. 399. But here the Cali-
fornia Supreme Court has addressed itself to these mat-

4 The trial court considered the case to be controlled by Abstract 
Investment Co. v. Hutchinson, 204 Cal. App. 2d 242, 22 Cal. Rptr. 
309, which in turn placed major reliance on Shelley v. Kraemer, 334 
U. S. 1, and Barrows v. Jackson, 346 U. S. 249.

5 Respondents’ complaint was dismissed without prejudice based 
on the trial court’s finding that petitioner would not seek eviction 
without the declaratory relief he had requested.

262-921 0 - 68 - 27
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ters and we should give careful consideration to its views 
because they concern the purpose, scope, and operative 
effect of a provision of the California Constitution.

First, the court considered whether § 26 was concerned 
at all with private discriminations in residential housing. 
This involved a review of past efforts by the California 
Legislature to regulate such discriminations. The Unruh 
Act, Civ. Code §§ 51-52, on which respondents based 
their cases, was passed in 1959.G The Hawkins Act, 
formerly Health & Safety Code §§ 35700-35741, followed 
and prohibited discriminations in publicly assisted hous-
ing. In 1961, the legislature enacted proscriptions against 
restrictive covenants. Finally, in 1963, came the Rum-
ford Fair Housing Act, Health & Safety Code §§ 35700- 
35744, superseding the Hawkins Act and prohibiting 
racial discriminations in the sale or rental of any 
private dwelling containing more than four units. That 
act was enforceable by the State Fair Employment Prac-
tice Commission.

It was against this background that Proposition 14 
was enacted. Its immediate design and intent, the Cali-
fornia court said, were “to overturn state laws that bore 
on the right of private sellers and lessors to discrimi-
nate,” the Unruh and Rumford Acts, and “to forestall 
future state action that might circumscribe this right.” 
This aim was successfully achieved: the adoption of 
Proposition 14 “generally nullifies both the Rumford 
and Unruh Acts as they apply to the housing market,” 
and establishes “a purported constitutional right to pri-
vately discriminate on grounds which admittedly would 
be unavailable under the Fourteenth Amendment should 
state action be involved.”

Second, the court conceded that the State was per-
mitted a neutral position with respect to private racial

6 See n. 3, supra.
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discriminations and that the State was not bound by 
the Federal Constitution to forbid them. But, because 
a significant state involvement in private discriminations 
could amount to unconstitutional state action, Burton v. 
Wilmington Parking Authority, 365 U. S. 715, the court 
deemed it necessary to determine whether Proposition 14 
invalidly involved the State in racial discriminations in 
the housing market. Its conclusion was that it did.

To reach this result, the state court examined certain 
prior decisions in this Court in which discriminatory 
state action was identified. Based on these cases, Rob-
inson v. Florida, 378 U. S. 153, 156; Anderson v. Martin, 
375 U. S. 399; Barrows v. Jackson, 346 U. S. 249, 254; 
McCabe v. Atchison, Topeka & Santa Fe R. Co., 235 
U. S. 151, it concluded that a prohibited state involve-
ment could be found “even where the state can be 
charged with only encouraging,” rather than commanding 
discrimination. Also of particular interest to the court 
was Mr . Just ice  Stewar t ’s concurrence in Burton v. 
Wilmington Parking Authority, 365 U. S. 715, 726, where 
it was said that the Delaware courts had construed an 
existing Delaware statute as “authorizing” racial discrim-
ination in restaurants and that the statute was therefore 
invalid. To the California court “[t]he instant case pre-
sents an undeniably analogous situation” wherein the 
State had taken affirmative action designed to make 
private discriminations legally possible. Section 26 was 
said to have changed the situation from one in which 
discrimination was restricted “to one wherein it is en-
couraged, within the meaning of the cited decisions”; 
§ 26 was legislative action “which authorized private 
discrimination” and made the State “at least a partner 
in the instant act of discrimination . . . .” The court 
could “conceive of no other purpose for an application of 
section 26 aside from authorizing the perpetration of a 
purported private discrimination . . . .” The judgment 
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of the California court was that § 26 unconstitutionally 
involves the State in racial discriminations and is there-
fore invalid under the Fourteenth Amendment.

There is no sound reason for rejecting this judgment. 
Petitioners contend that the California court has mis-
construed the Fourteenth Amendment since the repeal 
of any statute prohibiting racial discrimination, which 
is constitutionally permissible, may be said to “authorize” 
and “encourage” discrimination because it makes legally 
permissible that which was formerly proscribed. But, 
as we understand the California court, it did not posit 
a constitutional violation on the mere repeal of the 
Unruh and Rumford Acts. It did not read either our 
cases or the Fourteenth Amendment as establishing an 
automatic constitutional barrier to the repeal of an ex-
isting law prohibiting racial discriminations in housing; 
nor did the court rule that a State may never put in 
statutory form an existing policy of neutrality with 
respect to private discriminations. What the court 
below did was first to reject the notion that the State 
was required to have a statute prohibiting racial dis-
criminations in housing. Second, it held the intent 
of § 26 was to authorize private racial discrimina-
tions in the housing market, to repeal the Unruh and 
Rumford Acts and to create a constitutional right to 
discriminate on racial grounds in the sale and leasing of 
real property. Hence, the court dealt with § 26 as 
though it expressly authorized and constitutionalized the 
private right to discriminate. Third, the court assessed 
the ultimate impact of § 26 in the California environment 
and concluded that the section would encourage and 
significantly involve the State in private racial discrimi-
nation contrary to the Fourteenth Amendment.

The California court could very reasonably conclude 
that § 26 would and did have wider impact than a mere 
repeal of existing statutes. Section 26 mentioned neither
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the Unruh nor Rumford Act in so many words. Instead, 
it announced the constitutional right of any person to 
decline to sell or lease his real property to anyone to 
whom he did not desire to sell or lease. Unruh and 
Rumford were thereby pro tanto repealed. But the sec-
tion struck more deeply and more widely. Private dis-
criminations in housing were now not only free from 
Rumford and Unruh but they also enjoyed a far different 
status than was true before the passage of those statutes. 
The right to discriminate, including the right to discrimi-
nate on racial grounds, was now embodied in the State’s 
basic charter, immune from legislative, executive, or 
judicial regulation at any level of the state government. 
Those practicing racial discriminations need no longer 
rely solely on their personal choice. They could now 
invoke express constitutional authority, free from cen-
sure or interference of any kind from official sources. 
All individuals, partnerships, corporations and other legal 
entities, as well as their agents and representatives, could 
now discriminate with respect to their residential real 
property, which is defined as any interest in real property 
of any kind or quality, “irrespective of how obtained or 
financed,” and seemingly irrespective of the relationship 
of the State to such interests in real property. Only the 
State is excluded with respect to property owned by it.7

7 In addition to the case we now have before ns, two other 
cases decided the same day by the California Supreme Court are 
instructive concerning the range and impact of Art. I, § 26, of the 
California Constitution. In Hill v. Miller, 413 P. 2d 852, on 
rehearing, 64 Cal. 2d 757, 415 P. 2d 33, a Negro tenant sued to re-
strain an eviction from a leased, single-family dwelling. The notice 
to quit served by the owner had expressly recited: “The sole reason 
for this notice is that I have elected to exercise the right conferred 
upon me by Article I Section 26, California Constitution, to rent said 
premises to members of the Caucasian race.” Although the Cali-
fornia court had invalidated § 26, the court ruled against the Negro 
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This Court has never attempted the “impossible task” 
of formulating an infallible test for determining whether 
the State “in any of its manifestations” has become sig-
nificantly involved in private discriminations. “Only by 
sifting facts and weighing circumstances” on a case-by- 
case basis can a “nonobvious involvement of the State in 
private conduct be attributed its true significance.” Bur-
ton v. Wilmington Parking Authority, 365 U. S. 715, 722. 
Here the California court, armed as it was with the knowl-
edge of the facts and circumstances concerning the passage 
and potential impact of § 26, and familiar with the 
milieu in which that provision would operate, has deter-
mined that the provision would involve the State in

plaintiff because the Unruh Act did not cover single-family dwellings. 
Thus the landlord’s reliance on § 26 was superfluous.

In Peyton v. Barrington Plaza Corp., 64 Cal. 2d 880, 413 P. 2d 849, 
a Negro physician sued to require the defendant corporation to lease 
him an apartment in Barrington Plaza which was described in the 
opinion as follows:
“that defendant received a $17,000,000, low interest rate loan under 
the National Housing Act to construct Barrington Plaza; that such 
sum represents 90 percent of the construction costs of the plaza; that 
the development is a part of the urban redevelopment program 
undertaken by the City of Los Angeles; that Barrington Plaza is 
the largest apartment development in the western United States, 
providing apartment living for 2,500 people; that it includes many 
retail shops and professional services within its self-contained facili-
ties; that it provides a fall-out shelter, completely stocked by the 
federal government with emergency supplies; that the plaza replaced 
private homes of both Caucasians and non-Caucasians; that the 
city effected zoning changes to accommodate the development; that 
the defendant’s securities were sold, its construction contracts were 
let, its building permits were issued and its shops and professional 
services established all pursuant to state or local approval, coopera-
tion and authority.”
The defendant defended the action and moved for judgment on 
the pleadings based on Art. I, §26, of the California Constitution. 
The motion was granted but the judgment was reversed based on the 
decision in Mulkey v. Reitman.
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private racial discriminations to an unconstitutional 
degree. We accept this holding of the California court.

The assessment of § 26 by the California court is sim-
ilar to what this Court has done in appraising state 
statutes or other official actions in other contexts. In 
McCabe v. Atchison, Topeka & Santa Fe R. Co., 235 
U. S. 151, the Court dealt with a statute which, as con-
strued by the Court, authorized carriers to provide cars 
for white persons but not for Negroes. Though dismissal 
of the complaint on a procedural ground was affirmed, the 
Court made it clear that such a statute was invalid under 
the Fourteenth Amendment because a carrier refusing 
equal service to Negroes would be “acting in the matter 
under the authority of a state law.” This was nothing 
less than considering a permissive state statute as an au-
thorization to discriminate and as sufficient state action to 
violate the Fourteenth Amendment in the context of that 
case. Similarly, in Nixon v. Condon, 286 U. S. 73,8 the 
Court was faced with a statute empowering the executive 
committee of a political party to prescribe the qualifica-
tions of its members for voting or for other participation, 
but containing no directions with respect to the exercise 
of that power. This was authority which the committee 
otherwise might not have had and which was used by the 
committee to bar Negroes from voting in primary elec-
tions. Reposing this power in the executive committee 
was said to insinuate the State into the self-regulatory, 
decision-making scheme of the voluntary association; the 
exercise of the power was viewed as an expression of state 
authority contrary to the Fourteenth Amendment.

In Burton v. Wilmington Parking Authority, 365 U. S. 
715, the operator-lessee of a restaurant located in a 

8 This case was a sequel to Nixon v. Herndon, 273 U. S. 536, 
which outlawed statutory disqualification of Negroes from voting 
in primary elections.
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building owned by the State and otherwise operated for 
public purposes, refused service to Negroes. Although 
the State neither commanded nor expressly authorized 
or encouraged the discriminations, the State had “elected 
to place its power, property and prestige behind the 
admitted discrimination” and by “its inaction . . . has . . . 
made itself a party to the refusal of service . . .” which 
therefore could not be considered the purely private 
choice of the restaurant operator.

In Peterson v. City of Greenville, 373 U. S. 244, and in 
Robinson v. Florida, 378 U. S. 153, the Court dealt with 
state statutes or regulations requiring, at least in some re-
spects, segregation in facilities and services in restaurants. 
These official provisions, although obviously unconstitu-
tional and unenforceable, were deemed in themselves 
sufficient to disentitle the State to punish, as trespassers, 
Negroes who had been refused service in the restaurants. 
In neither case was any proof required that the restau-
rant owner had actually been influenced by the state 
statute or regulation. Finally, in Lombard v. Louisiana, 
373 U. S. 267, the Court interpreted public statements 
by New Orleans city officials as announcing that the 
city would not permit Negroes to seek desegregated 
service in restaurants. Because the statements were 
deemed to have as much coercive potential as the ordi-
nance in the Peterson case, the Court treated the city 
as though it had actually adopted an ordinance forbidding 
desegregated service in public restaurants.

None of these cases squarely controls the case we now 
have before us. But they do illustrate the range of situ-
ations in which discriminatory state action has been 
identified. They do exemplify the necessity for a court 
to assess the potential impact of official action in deter-
mining whether the State has significantly involved itself 
with invidious discriminations. Here we are dealing with 
a provision which does not just repeal an existing law
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forbidding private racial discriminations. Section 26 was 
intended to authorize, and does authorize, racial discrim-
ination in the housing market. The right to discriminate 
is now one of the basic policies of the State. The Cali-
fornia Supreme Court believes that the section will sig-
nificantly encourage and involve the State in private 
discriminations. We have been presented with no per-
suasive considerations indicating that these judgments 
should be overturned.

Affirmed.

Mr . Justice  Douglas , concurring.
While I join the opinion of the Court, I add a word 

to indicate the dimensions of our problem.
This is not a case as simple as the one where a man 

with a bicycle or a car or a stock certificate or even a 
log cabin asserts the right to sell it to whomsoever he 
pleases, excluding all others whether they be Negro, 
Chinese, Japanese, Russians, Catholics, Baptists, or those 
with blue eyes. We deal here with a problem in the 
realm of zoning, similar to the one we had in Shelley v. 
Kraemer, 334 U. S. 1, where we struck down restrictive 
covenants.

Those covenants are one device whereby a neighbor-
hood is kept “white” or “Caucasian” as the dominant 
interests desire. Proposition 14 in the setting of our 
modern housing problem is only another device of the 
same character.

Real estate brokers and mortgage lenders are largely 
dedicated to the maintenance of segregated communities.1 
Realtors commonly believe it is unethical to sell or rent 
to a Negro in a predominantly white or all-white neigh-
borhood,1 2 and mortgage lenders throw their weight along-

1 Civil Rights U. S. A., Housing in Washington, D. C., U. S. 
Commission on Civil Rights 12-15 (1962).

2 Id., 12-13.
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side segregated communities, rejecting applications by 
members of a minority group who try to break the 
white phalanx save and unless the neighborhood is in 
process of conversion into a mixed or a Negro com-
munity.3 We are told by the Commission on Civil 
Rights:

“Property owners’ prejudices are reflected, mag-
nified, and sometimes even induced by real estate 
brokers, through whom most housing changes hands. 
Organized brokers have, with few exceptions, fol-
lowed the principle that only a ‘homogeneous’ 
neighborhood assures economic soundness. Their 
views in some cases are so vigorously expressed as 
to discourage property owners who would otherwise 
be concerned only with the color of a purchaser’s 
money, and not with that of his skin. . . .3 [4]

“The financial community, upon which mortgage 
financing—and hence the bulk of home purchasing 
and home building—depends, also acts to a large 
extent on the premise that only a homogeneous 
neighborhood can offer an economically sound in-
vestment. For this reason, plus the fear of offend-
ing their other clients, many mortgage-lending 
institutions refuse to provide home financing for 
houses in a ‘mixed’ neighborhood. The persistent 
stereotypes of certain minority groups as poor credit

3 Id., 14-15.
4 As the Hannah Commission said:
“Area housing patterns are sharply defined along racial lines. 

Most members of the housing industry appear to respect them. 
Although it is unlikely that these patterns are determined by formal 
agreement, it is probable that they are maintained by tacit under-
standings.” Id., 15.
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risks also block the flow of credit, although these 
stereotypes have often been proved unjustified.” 
Housing, U. S. Commission on Civil Rights 2-3 
(1961).

The builders join in the same scheme: 5
“. . . private builders often adopt what they be-

lieve are the views of those to whom they expect 
to sell and of the banks upon whose credit their 
own operations depend. In short, as the Commis-
sion on Race and Housing has concluded, fit is the 
real estate brokers, builders, and mortgage finance 
institutions, which translate prejudice into dis-
criminatory action.’ Thus, at every level of the 
private housing market members of minority groups 
meet mutually reinforcing and often unbreakable 
barriers of rejection.”

Proposition 14 is a form of sophisticated discrimina-
tion 6 whereby the people of California harness the 
energies of private groups to do indirectly what they 
cannot under our decisions7 allow their government 
to do.

George A. McCanse, chairman of the legislative com-
mittee of the Texas Real Estate Association, while giv-
ing his views on Title IV of the proposed Civil Rights 
Act of 1966 (H. R. 14765), which would prohibit dis-
crimination in housing by property owners, real estate 
brokers, and others engaged in the sale, rental or financ-
ing of housing, stated that he warned groups to which 
he spoke of “the grave dangers inherent in any type

5 Housing, U. S. Commission on Civil Rights 3 (1961).
6 Freedom to the Free, Century of Emancipation, Report to the 

President, U. S. Commission on Civil Rights 96 (1963).
7 City of Richmond v. Deans, 281 U. S. 704.
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of legislation that would erode away the rights that go 
with the ownership of property.” 8 He pointed out that

“[E]ach time we citizens of this country lose any 
of the rights that go with the ownership of property, 
we are moving that much closer to a centralized 
government in which ultimately the right to own 
property would be denied.” 9

That apparently is a common view. It overlooks 
several things. First, the right to own or lease property 
is already denied to many solely because of the pigment 
of their skin; they are, indeed, under the control of a 
few who determine where and how the colored people 
shall live and what the nature of our cities will be. Sec-
ond, the agencies that are zoning the cities along racial 
lines are state licensees.

Zoning is a state and municipal function. See Euclid 
v. Ambler Co., 272 U. S. 365, 389 et seq.; Berman v. 
Parker, 348 U. S. 26, 34-35. When the State leaves that 
function to private agencies or institutions which are li-
censees and which practice racial discrimination and zone 
our cities into white and black belts or white and black 
ghettoes, it suffers a governmental function to be per-
formed under private auspices in a way the State itself 
may not act. The present case is therefore kin to Terry 
v. Adams, 345 U. S. 461, 466, where a State allowed a 
private group (known as the Jaybird Association, which 
was the dominant political group in county elections) 
to perform an electoral function in derogation of the 
rights of Negroes under the Fifteenth Amendment.

Leaving the zoning function to groups which practice 
racial discrimination and are licensed by the States

8 Hearings before Subcommittee No. 5 of the House Committee 
on the Judiciary, 89th Cong., 2d Sess., ser. 16, 1639 (1966).

9 Ibid.
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constitutes state action in the narrowest sense in which 
Shelley v. Kraemer, supra, can be construed. For as 
noted by Mr . Justice  Black  in Bell v. Maryland, 378 
U. S. 226, 329 (dissenting), restrictive covenants “con-
stituted a restraint on alienation of property, sometimes 
in perpetuity, which, if valid, was in reality the equiva-
lent of and had the effect of state and municipal zoning 
laws, accomplishing the same kind of racial discrimina-
tion as if the State had passed a statute instead of leaving 
this objective to be accomplished by a system of private 
contracts, enforced by the State.”

Under California law no person may “engage in the 
business, act in the capacity of, advertise or assume to act 
as a real estate broker or a real estate salesman within 
this State without first obtaining a real estate license.” 
Calif. Bus. & Prof. Code § 10130. These licensees are 
designated to serve the public. Their licenses are not 
restricted, and could not be restricted, to effectuate a 
policy of segregation. That would be state action that 
is barred by the Fourteenth Amendment. There is no 
difference, as I see it, between a State authorizing a 
licensee to practice racial discrimination and a State, 
without any express authorization of that kind never-
theless launching and countenancing the operation of a 
licensing system in an environment where the whole 
weight of the system is on the side of discrimination. In 
the latter situation the State is impliedly sanctioning 
what it may not do specifically.

If we were in a domain exclusively private, we would 
have different problems. But urban housing is in the 
public domain as evidenced not only by the zoning prob-
lems presented but by the vast schemes of public financ-
ing with which the States and the Nation have been 
extensively involved in recent years. Urban housing is 
clearly marked with the public interest. Urban housing,
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like restaurants, inns, and carriers (Bell v. Maryland, 
378 U. S. 226, 253-255, separate opinion), or like tele-
phone companies, drugstores, or hospitals, is affected with 
a public interest in the historic and classical sense. See 
Lombard v. Louisiana, 373 U. S. 267, 275-278 (concurring 
opinion).

I repeat what was stated by Holt, C. J., in Lane v. 
Cotton, 12 Mod. 472, 484 (1701):

“[W]herever any subject takes upon himself a pub-
lic trust for the benefit of the rest of his fellow-
subjects, he is eo ipso bound to serve the subject in 
all the things that are within the reach and com-
prehension of such an office, under pain of an action 
against him .... If on the road a shoe fall off my 
horse, and I come to a smith to have one put on, 
and the smith refuse to do it, an action will lie 
against him, because he has made profession of a 
trade which is for the public good, and has thereby 
exposed and vested an interest of himself in all the 
King’s subjects that will employ him in the way of 
his trade. If an innkeeper refuse to entertain a guest 
where his house is not full, an action will lie against 
him, and so against a carrier, if his horses be not 
loaded, and he refuse to take a packet proper to be 
sent by a carrier.”

Since the real estate brokerage business is one that can 
be and is state-regulated and since it is state-licensed, 
it must be dedicated, like the telephone companies and 
the carriers and the hotels and motels, to the require-
ments of service to all without discrimination—a stand-
ard that in its modern setting is conditioned by the 
demands of the Equal Protection Clause of the Four-
teenth Amendment.
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And to those who say that Proposition 14 represents 
the will of the people of California, one can only reply:

“Wherever the real power in a Government lies, 
there is the danger of oppression. In our Govern-
ments the real power lies in the majority of the Com-
munity, and the invasion of private rights is chiefly 
to be apprehended, not from acts of Government 
contrary to the sense of its constituents, but from 
acts in which the Government is the mere instrument 
of the major number of the Constituents. This is 
a truth of great importance, but not yet sufficiently 
attended to . . . .” 5 Writings of James Madison 
272 (Hunt ed. 1904).

Mr . Just ice  Harlan , whom Mr . Justice  Black , 
Mr . Justi ce  Clark , and Mr . Justice  Stew art  join, 
dissenting.

I consider that this decision, which cuts deeply into 
state political processes, is supported neither by anything 
“found” by the Supreme Court of California nor by any 
of our past cases decided under the Fourteenth Amend-
ment. In my view today’s holding, salutary as its result 
may appear at first blush, may in the long run actually 
serve to handicap progress in the extremely difficult field 
of racial concerns. I must respectfully dissent.

The facts of this case are simple and undisputed. The 
legislature of the State of California has in the last dec-
ade enacted a number of statutes restricting the right 
of private landowners to discriminate on the basis of 
such factors as race in the sale or rental of property. 
These laws aroused considerable opposition, causing cer-
tain groups to organize themselves and to take advantage 
of procedures embodied in the California Constitution 
permitting a “proposition” to be presented to the voters 
for a constitutional amendment. “Proposition 14” was
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thus put before the electorate in the 1964 election and 
was adopted by a vote of 4,526,460 to 2,395,747. The 
Amendment, Art. I, § 26, of the State Constitution, reads 
in relevant part as follows:

“Neither the State nor any subdivision or agency 
thereof shall deny, limit or abridge, directly or indi-
rectly, the right of any person, who is willing or 
desires to sell, lease or rent any part or all of his 
real property, to decline to sell, lease or rent such 
property to such person or persons as he, in his 
absolute discretion, chooses.” 1

I am wholly at a loss to understand how this straight-
forward effectuation of a change in the California Con-
stitution can be deemed a violation of the Fourteenth 
Amendment, thus rendering § 26 void and petitioners’ 
refusal to rent their properties to respondents, because 
of their race, illegal under prior state law. The Equal 
Protection Clause of the Fourteenth Amendment, which 
forbids a State to use its authority to foster discrimina-
tion based on such factors as race, Takahashi v. Fish & 
Game Comm’n, 334 U. S. 410; Brown v. Board of Edu-
cation, 347 U. S. 483; Goss v. Board of Education, 373 
U. S. 683, does not undertake to control purely personal 
prejudices and predilections, and individuals acting on 
their own are left free to discriminate on racial grounds 
if they are so minded, Civil Rights Cases, 109 U. S. 3. 
By the same token, the Fourteenth Amendment does not 
require of States the passage of laws preventing such 
private discrimination, although it does not of course dis-
able them from enacting such legislation if they wish.

1 “Real Property” is defined by § 26 as “any interest in real prop-
erty of any kind or quality, present or future, irrespective of how 
obtained or financed, which is used, designed, constructed, zoned or 
otherwise devoted to or limited for residential purposes whether 
as a single family dwelling or as a dwelling for two or more persons 
or families living together or independently of each other.”



REITMAN v. MULKEY. 389

369 Harl an , J., dissenting.

In the case at hand California, acting through the ini-
tiative and referendum, has decided to remain “neutral” 
in the realm of private discrimination affecting the sale 
or rental of private residential property; in such trans-
actions private owners are now free to act in a discrim-
inatory manner previously forbidden to them. In short, 
all that has happened is that California has effected a 
pro tanto repeal of its prior statutes forbidding private 
discrimination. This runs no more afoul of the Four-
teenth Amendment than would have California’s failure 
to pass any such antidiscrimination statutes in the first 
instance. The fact that such repeal was also accom-
panied by a constitutional prohibition against future 
enactment of such laws by the California Legislature 
cannot well be thought to affect, from a federal consti-
tutional standpoint, the validity of what California has 
done. The Fourteenth Amendment does not reach 
such state constitutional action any more than it does a 
simple legislative repeal of legislation forbidding private 
discrimination.

I do not think the Court’s opinion really denies any 
of these fundamental constitutional propositions. Rather 
it attempts to escape them by resorting to arguments 
which appear to me to be entirely ill-founded.

I.
The Court attempts to fit § 26 within the coverage of 

the Equal Protection Clause by characterizing it as in 
effect an affirmative call to residents of California to 
discriminate. The main difficulty with this viewpoint 
is that it depends upon a characterization of § 26 that 
cannot fairly be made. The provision is neutral on its 
face, and it is only by in effect asserting that this require-
ment of passive official neutrality is camouflage that the 
Court is able to reach its conclusion. In depicting the

262-921 0 - 68 - 28 
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provision as tantamount to active state encouragement of 
discrimination the Court essentially relies on the fact that 
the California Supreme Court so concluded. It is said 
that the findings of the highest court of California as to 
the meaning and impact of the enactment are entitled 
to great weight. I agree of course, that findings of fact 
by a state court should be given great weight, but this 
familiar proposition hardly aids the Court’s holding in 
this case.

There is no disagreement whatever but that § 26 was 
meant to nullify California’s fair-housing legislation 
and thus to remove from private residential property 
transactions the state-created impediment upon free-
dom of choice. There were no disputed issues of fact 
at all, and indeed the California Supreme Court noted 
at the outset of its opinion that “[i]n the trial court 
proceedings allegations of the complaint were not factu-
ally challenged, no evidence was introduced, and the only 
matter placed in issue was the legal sufficiency of the 
allegations.” 64 Cal. 2d 529, 531-532, 413 P. 2d 825, 
827. There was no finding, for example, that the defend-
ants’ actions were anything but the product of their own 
private choice. Indeed, since the alleged racial discrim-
ination that forms the basis for the Reitman refusal to 
rent on racial grounds occurred in 1963, it is not possible 
to contend that § 26 in any way influenced this particular 
act. There were no findings as to the general effect of 
§ 26. The Court declares that the California court “held 
the intent of § 26 was to authorize private racial dis-
criminations in the housing market . . . ,” ante, p. 
376, but there is no supporting fact in the record for 
this characterization. Moreover, the grounds which 
prompt legislators or state voters to repeal a law do not 
determine its constitutional validity. That question is 
decided by what the law does, not by what those who
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voted for it wanted it to do, and it must not be for-
gotten that the Fourteenth Amendment does not compel 
a State to put or keep any particular law about race on 
its books. The Amendment only forbids a State to pass 
or keep in effect laws discriminating on account of race. 
California has not done this.

A state enactment, particularly one that is simply 
permissive of private decision-making rather than coer-
cive and one that has been adopted in this most demo-
cratic of processes, should not be struck down by the 
judiciary under the Equal Protection Clause without 
persuasive evidence of an invidious purpose or effect. 
The only “factual” matter relied on by the majority of 
the California Supreme Court was the context in which 
Proposition 14 was adopted, namely, that several strong 
antidiscrimination acts had been passed by the legis-
lature and opposed by many of those who successfully 
led the movement for adoption of Proposition 14 by 
popular referendum. These circumstances, and these 
alone, the California court held, made § 26 unlawful 
under this Court’s cases interpreting the Equal Protec-
tion Clause. This, of course, is nothing but a legal con-
clusion as to federal constitutional law, the California 
Supreme Court not having relied in any way upon the 
State Constitution. Accepting all the suppositions under 
which the state court acted, I cannot see that its con-
clusion is entitled to any special weight in the discharge 
of our own responsibilities. Put in another way, I can-
not transform the California court’s conclusion of law 
into a finding of fact that the State through the adoption 
of § 26 is actively promoting racial discrimination. It 
seems to me manifest that the state court decision rested 
entirely on what that court conceived to be the com-
pulsion of the Fourteenth Amendment, not on any fact- 
finding by the state courts.
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II.
There is no question that the adoption of § 26, repeal-

ing the former state antidiscrimination laws and pro-
hibiting the enactment of such state laws in the future, 
constituted “state action” within the meaning of the 
Fourteenth Amendment. The only issue is whether this 
provision impermissibly deprives any person of equal 
protection of the laws. As a starting point, it is clear 
that any statute requiring unjustified discriminatory 
treatment is unconstitutional. E. g., Nixon v. Herndon, 
273 U. S. 536; Brown v. Board of Education, supra; 
Peterson v. City of Greenville, 373 U. S. 244. And it is no 
less clear that the Equal Protection Clause bars as 
well discriminatory governmental administration of a 
statute fair on its face. E. g., Yick Wo v. Hopkins, 118 
U. S. 356. This case fits within neither of these two 
categories: Section 26 is by its terms inoffensive, and its 
provisions require no affirmative governmental enforce-
ment of any sort. A third category of equal-protection 
cases, concededly more difficult to characterize, stands 
for the proposition that when governmental involvement 
in private discrimination reaches a level at which the 
State can be held responsible for the specific act of private 
discrimination, the strictures of the Fourteenth Amend-
ment come into play. In dealing with this class of cases, 
the inquiry has been framed as whether the State has 
become “a joint participant in the challenged activity, 
which, on that account, cannot be considered to have 
been so ‘purely private’ as to fall without the scope of 
the Fourteenth Amendment.” Burton v. Wilmington 
Parking Authority, 365 U. S. 715, 725.

Given these latter contours of the equal-protection doc-
trine, the assessment of particular cases is often trouble-
some, as the Court itself acknowledges. Ante, pp. 378-379.
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However, the present case does not seem to me even to 
approach those peripheral situations in which the ques-
tion of state involvement gives rise to difficulties. See, 
e. g., Evans v. Newton, 382 U. S. 296; Lombard v. Lou-
isiana, 373 U. S. 267. The core of the Court’s opinion 
is that § 26 is offensive to the Fourteenth Amendment 
because it effectively encourages private discrimination. 
By focusing on “encouragement” the Court, I fear, is 
forging a slippery and unfortunate criterion by which 
to measure the constitutionality of a statute simply 
permissive in purpose and effect, and inoffensive on its 
face.

It is true that standards in this area have not been 
definitely formulated, and that acts of discrimination 
have been included within the compass of the Equal Pro-
tection Clause not merely when they were compelled 
by a state statute or other governmental pressures, but 
also when they were said to be “induced” or “author-
ized” by the State. Most of these cases, however, can be 
approached in terms of the impact and extent of affirma-
tive state governmental activities, e. g., the action of a 
sheriff, Lombard v. Louisiana, supra; the official super-
vision over a park, Evans v. Newton, supra; a joint 
venture with a lessee in a municipally owned building, 
Burton v. Wilmington Parking Authority, supra.2 In 

2 In McCabe v. Atchison, Topeka & Santa Fe R. Co., 235 U. S. 
151, cited by the Court, the complaint of the Negro appellants was 
held to have been properly dismissed on the ground that its allega-
tions were “altogether too vague and indefinite,” id., at 163. In 
dictum the Court stated that where a State regulated the facilities 
of a common carrier it could not constitutionally enact a statute 
that did not comply with the “separate but equal” doctrine. What-
ever the implications of the Fourteenth Amendment may be as to 
common carriers, compare the opinions of Goldberg, J., concurring, 
and Bla ck , J., dissenting, in Bell v. Maryland, 378 U. S. 226, 286, 
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situations such as these the focus has been on positive 
state cooperation or partnership in affirmatively pro-
moted activities, an involvement that could have been 
avoided. Here, in contrast, we have only the straight-
forward adoption of a neutral provision restoring to the 
sphere of free choice, left untouched by the Fourteenth 
Amendment, private behavior within a limited area of 
the racial problem. The denial of equal protection 
emerges only from the conclusion reached by the Court 
that the implementation of a new policy of governmental 
neutrality, embodied in a constitutional provision and 
replacing a former policy of antidiscrimination, has the 
effect of lending encouragement to those who wish to 
discriminate. In the context of the actual facts of the 
case, this conclusion appears to me to state only a truism: 
people who want to discriminate but were previously 
forbidden to do so by state law are now left free because 
the State has chosen to have no law on the subject at all. 
Obviously whenever there is a change in the law it will 
have resulted from the concerted activity of those who 
desire the change, and its enactment will allow those 
supporting the legislation to pursue their private goals.

A moment of thought will reveal the far-reaching 
possibilities of the Court’s new doctrine, which I am sure 
the Court does not intend. Every act of private discrimi-
nation is either forbidden by state law or permitted 
by it. There can be little doubt that such permissive-
ness—whether by express constitutional or statutory 
provision, or implicit in the common law—to some extent 
“encourages” those who wish to discriminate to do so. 
Under this theory “state action” in the form of laws

318, nothing in McCabe would appear to have much relevance to 
the problem before us today.

Neither is there force in the Court’s reliance on Nixon v. Condon, 
286 U. S. 73, a voting case decided under the Fifteenth as well as 
the Fourteenth Amendment.
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that do nothing more than passively permit private 
discrimination could be said to tinge all private dis-
crimination with the taint of unconstitutional state 
encouragement.

This type of alleged state involvement, simply evincing 
a refusal to involve itself at all, is of course very dif-
ferent from that illustrated in such cases as Lombard, 
Peterson, Evans, and Burton, supra, where the Court 
found active involvement of state agencies and officials 
in specific acts of discrimination. It is also .quite dif-
ferent from cases in which a state enactment could be 
said to have the obvious purpose of fostering discrimi-
nation. Anderson v. Martin, 375 U. S. 399. I believe 
the state action required to bring the Fourteenth Amend-
ment into operation must be affirmative and purposeful, 
actively fostering discrimination. Only in such a case 
is ostensibly “private” action more properly labeled 
“official.” I do not believe that the mere enactment 
of § 26, on the showing made here, falls within this class 
of cases.

III.

I think that this decision is not only constitutionally 
unsound, but in its practical potentialities short-sighted. 
Opponents of state antidiscrimination statutes are now 
in a position to argue that such legislation should be 
defeated because, if enacted, it may be unrepeatable. 
More fundamentally, the doctrine underlying this de-
cision may hamper, if not preclude, attempts to deal 
with the delicate and troublesome problems of race rela-
tions through the legislative process. The lines that 
have been and must be drawn in this area, fraught as 
it is with human sensibilities and frailties of whatever 
race or creed, are difficult ones. The drawing of them 
requires understanding, patience, and compromise, and is 
best done by legislatures rather than by courts. When 
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legislation in this field is unsuccessful there should be 
wide opportunities for legislative amendment, as well 
as for change through such processes as the popular 
initiative and referendum. This decision, I fear, may 
inhibit such flexibility. Here the electorate itself over-
whelmingly wished to overrule and check its own legis-
lature on a matter left open by the Federal Constitution. 
By refusing to accept the decision of the people of Cali-
fornia, and by contriving a new and ill-defined constitu-
tional concept to allow federal judicial interference, I 
think the Court has taken to itself powers and responsi-
bilities left elsewhere by the Constitution.

I believe the Supreme Court of California misapplied 
the Fourteenth Amendment, and would reverse its judg-
ments, and remand the case for further appropriate 
proceedings.
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AMERICAN TRUCKING ASSOCIATIONS, INC., 
et  al . v. ATCHISON, TOPEKA & SANTA FE 

RAILWAY CO. et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF ILLINOIS.
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Faced with the explosive growth of trailer-on-flatcar (TOFC or 
“piggyback”) service the Interstate Commerce Commission (ICC) 
instituted a general investigation of all aspects of that service. 
Following hearings the ICC promulgated rules providing that 
(1) “TOFC service, if offered by a rail carrier through its open-
tariff publications, shall be made available” at the same charge 
to all other persons (Rule 2), and (2) motor and water carriers, 
and freight forwarders, “may utilize TOFC service in the per-
formance of all or any portion of their authorized service through 
the use of open-tariff TOFC rates published by a rail carrier” 
(Rule 3). In a suit brought by railroads and freight forwarders 
a three-judge District Court set these rules aside. Held:

1. “[I]n light of the mandate of the National Transportation 
Policy, the Commission had authority derived from the common-
carrier obligations of the railroads as reflected in §§ 1 (4), 2, and 
3 (1) of the Interstate Commerce Act to promulgate Rule 2 
requiring that any railroad offering TOFC service through its 
open-tariff publications must make that service available ‘to any 
person’ on nondiscriminatory terms.” Pp. 406-413.

(a) “The fact that the person tendering traffic is a competitor 
does not permit the railroad to discriminate against him or in his 
favor.” Pp. 406-408.

(b) “In Seatrain [United States v. Pennsylvania R. Co., 323 
U. S. 612 (1945)], this Court emphatically rejected the analysis 
upon which the District Court here essentially based its position— 
that since the Act regulates rail, motor, and water carriers sep-
arately, in Titles I, II, and III, the Commission may not compel 
the mutual furnishing of services and facilities other than as 
expressly directed.” Pp. 408-411.

*Together with No. 59, National Automobile Transporters Associa-
tion of Detroit v. Atchison, Topeka & Santa Fe Railway Co. et al., 
and No. 60, United States et al. v. Atchison, Topeka & Santa Fe 
Railway Co. et al., also on appeal from the same court.
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(c) The proviso to §3(1) of the Act “certainly was not 
intended ... to grant license to discriminate against traffic 
offered to the railroad by another carrier.” “The proviso means 
that the prohibition against ‘undue or unreasonable preference 
or advantage’ is not to be construed to forbid practices, otherwise 
lawful, solely because they operate to the prejudice of another 
carrier.” Pp. 411-412.

2. “[T]here is no adequate reason to construe the Act so as to 
deprive the Commission of the power to authorize the carriers 
by motor vehicle to use TOFC when that service is offered by 
railroads to the public on open tariff.” Pp. 413-420.

(a) The District Court and the appellees concede that a 
motor carrier may utilize TOFC with the consent of the railroad 
concerned. Because such consensual utilization of open-tariff 
TOFC differs importantly from a voluntary motor-rail through 
route and joint rate arrangement under § 216 (c) of the Act, the 
exception for consensual TOFC undermines the argument that 
motor carriers are not authorized under their franchise to substitute 
rail transportation for transportation by road. There are other cir-
cumstances, too, in which a motor carrier may use the services of 
another mode of transportation. “We may properly assume, 
therefore, that the Act cannot be construed to require that the 
trucker must always transport its cargo exclusively by road.” 
Pp. 413-415.

(b) Although some prior ICC decisions have held that rail-
road concurrence is essential to motor carrier use of TOFC service, 
“the Commission, faced with new developments or in light of 
reconsideration of the relevant facts and its mandate, may alter 
its past interpretation and overturn past administrative rulings 
and practice.” Pp. 415-416.

(c) Although “the attention of the Congress had been called 
to the need for action to secure the relief which the Commission 
subsequently granted in its rules,” the resulting legislative history 
does not demonstrate “a congressional construction of the meaning 
of the statute . . . .” Nor is the ICC’s advocacy of legislation 
“evidence of an administrative interpretation of the Act which 
should tilt the scales” against the ICC’s conclusion in this case as 
to its authority. Pp. 416-418.

(d) “The mere fact that the truckers, by reason of the Com-
mission’s Rules 2 and 3, may utilize open-tariff TOFC service, 
where offered generally, certainly does not convert their activity 
into freight forwarding, in conflict with the Act.” Pp. 418-420.
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3. “The controlling fact of the matter is that all piggyback 
service is, by its essential nature, bimodal. ... In the absence 
of congressional direction, there is no basis for denying to the 
ICC the power to allocate and regulate transportation that par-
takes of both elements; and there is no basis whatever for deny-
ing to the Commission the power to carry out its responsibilities 
under the National Transportation Policy. . . .” Pp. 420-422.

244 F. Supp. 955, reversed.

Richard R. Sigmon argued the cause for appellants in 
Nos. 57 and 59. With him on the brief were Peter T. 
Beardsley, Harry J. Jordan, R. Edwin Brady, Albert B. 
Rosenbaum, Bryce Rea, Jr., James E. Wilson, Guy H. 
Postell, Ferdinand Born, LeGrand A. Carlston, F. H. 
Lynch, Jr., George S. Dixon, Roland Rice, Homer S. 
Carpenter and John S. Fessenden. Robert W. Ginnane 
argued the cause for the United States et al. in No. 60. 
With him on the brief were Solicitor General Marshall, 
Assistant Attorney General Turner, Richard A. Posner, 
Howard E. Shapiro and Fritz R. Kahn.

Thormund A. Miller argued the cause for the Western 
and Southeastern Railroad appellees. With him on the 
brief were Amos M. Mathews, J. D. Feeney, Robert F. 
Munsell and James W. Hoeland. Francis M. Shea argued 
the cause for appellees Southern Railway Co. et al. With 
him on the brief were William H. Dempsey, Jr., Walter J. 
My show ski, W. Graham Clay tor, Jr., and James A. Bist- 
line. Paul R. Duke argued the cause for the Eastern 
Railroad appellees. With him on the brief were Kemper 
A. Dobbins and Eugene E. Hunt. D. Robert Thomas 
argued the cause for the Freight Forwarder appellees. 
With him on the brief was Giles Morrow.

Mr . Justi ce  Fortas  delivered the opinion of the Court.
These three cases present the following question: Does 

the Interstate Commerce Commission have authority to 
promulgate rules providing (1) that railroads which offer 
trailer-on-flatcar (TOFC or “piggyback”) service to the 
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public under open-tariff publications must make such 
service available on the same terms to motor and water 
common and contract carriers, and (2) that motor and 
w’ater carriers may, subject to certain conditions, utilize 
TOFC facilities in the performance of their authorized 
service? Ex parte 230, Substituted Service—Charges and 
Practices of For-Hire Carriers and Freight Forwarders 
(Piggyback Service), 322 I. C. C. 301 (1964).

A three-judge district court, convened under 28 U. S. C. 
§§ 1336, 2284, 2321-2325, at the request of various rail-
roads and freight forwarders, set aside the rules which 
the ICC had promulgated in a rulemaking proceeding 
initiated on its own motion. 244 F. Supp. 955 (D. C. 
N. D. Ill. 1965). The case is here on direct appeal. 28 
U. S. C. §§ 1253 and 2101 (b). 384 U. S. 902 (1966).

The appellees are the railroads and freight forwarders 
who initiated the District Court proceeding. The appel-
lants are the United States and the ICC (No. 60), 
together with the American Trucking Associations, Inc., 
et al. (No. 57), and the National Automobile Trans-
porters Association (No. 59), which intervened below as 
defendants.

More specifically, the issue presented is the validity of 
Rules 2 and 3, promulgated by the Commission in Ex 
parte 230, supra. 49 CFR §§ 500.2 and 500.3 (Supp. 
1967). Rule 2 provides that “TOFC service, if offered 
by a rail carrier through its open-tariff publications, shall 
be made available” at the same charge to all other per-
sons. In substance, it is a paraphrase of § 2 of the 
Interstate Commerce Act, 24 Stat. 379, as amended, 
49 U. S. C. § 2 (hereinafter cited only to U. S. C.). 
Rule 3 provides that, with certain qualifications and 
subject to certain conditions, “motor common and con-
tract carriers, water common and contract carriers, and 
freight forwarders may utilize TOFC service in the per-
formance of all or any portion of their authorized service
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through the use of open-tariff TOFC rates published by 
a rail carrier.” The District Court held that the Com-
mission has no authority to compel railroads to make 
open-tariff TOFC service available to such carriers, and 
that such carriers may not be authorized to use TOFC 
except if and as the railroad consents.

The background of the controversy may be briefly 
described. The growth of trailer-on-flatcar service has 
been “explosive” since the latter half of the 1950’s.1 
From the time of passage in 1935 of Part II of the Act 
regulating motor carriers, until the institution of the 
present proceeding, the Commission appears to have 
regarded trailer-on-flatcar service not as bimodal, but as 
an adjunct of transportation by railroad—as a facility 
essentially of, by and for the railroads. This attitude is 
summed up by the ICC’s definition of TOFC in 1954 in 
Movement of Highway Trailers by Rail, 293 I. C. C. 93 
(the so-called New Haven case), which provided the basic 
legal framework upon which the development of TOFC 
traffic has been based. In that case, the Commission 
described TOFC or piggyback service as transportation 
of “a freight-laden trailer secured to a flatcar, which in 
turn is coupled in a train being drawn by a locomotive

1 322 I. C. C., at 305. The Commission observed, “There can be 
little doubt that piggybacking has been a decisive factor in return-
ing to the railroads a substantial volume of traffic that previously 
had been moving by other modes of transportation, private and 
for-hire.” Id., at 307. It found that “In 1957 a total of 57 class I 
railroads were participating in TOFC tariffs; in mid-1963 there were 
100 class I roads doing so. In 1955, 32 railroads reported a total 
of 168,150 TOFC carloadings, for a weekly average of 3,234. In 
1959, 50 reporting railroads showed totals of 415,156 annual and 
7,984 weekly average carloadings for TOFC. For 1963, 63 report-
ing railroads indicated continued growth to approximately 797,500 
loaded TOFC cars, a weekly rate of approximately 12,700 [15,300] 
loadings.” Id., at 309.
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over steel rails laid on the railroad’s right-of-way . . . 
Id., at 100-101.2

Even prior to the New Haven case, beginning in 1939, 
in Substituted Freight Service, 232 I. C. C. 683, it was 
the Commission’s position that a railroad could grant or 
deny TOFC service to common carriers by motor.3 Even 
if the railroad offered such service generally to the public, 
it could withhold it from for-hire motor carriers. Except 
for limited uses of rail open tariffs permitted by certain 
railroads,4 contract and common carriers by motor par-
ticipated in piggyback service only by agreement, includ-
ing through route-joint rate arrangements between a rail-
road and a trucker (see Plan V, infra), and railroad ac-
ceptance of trailers or containers of truckers, the shipment 
moving under motor carrier tariffs and the railroad’s com-
pensation being based upon a division of charges arrived 
at through negotiations between the carriers (Plan I, 
infra). These arrangements had to be voluntary for it 
has been the prevailing view that the railroads, as com-
mon carriers, had no duty to service truckers under their 
open tariffs, and, although § 216 (c), 49 U. S. C. § 316 (c), 
authorizes motor common carriers to establish through 
routes and joint rates with rail common carriers, the Com-
mission had no power to compel such joint arrangements.

2 For a statement of the Commission’s earlier position, prior to 
enactment of Part II of the Interstate Commerce Act, see Trucks 
on Flat Cars Between Chicago and Twin Cities, 216 I. C. C. 435 
(1936), where it was held that motor carriers, like any other com-
peting mode of unregulated transportation (compare ICC v. Dela-
ware, L. & W. R. Co., 220 U. S. 235 (1911)), were entitled to utilize 
a published piggyback tariff.

3 Section 1 (4) of the Act, 49 U. S. C. § 1 (4), imposes a duty 
on railroads to establish joint through routes and rates with water 
carriers, but there is no such provision with respect to motor carriers. 
See §216 (c), 49 U. S. C. §316 (c).

4 Cf. Gordon’s Transports, Inc. v. Strickland Transp. Co., 318 
I. C. C. 395, 396-397, sustained sub nom. Strickland Transportation 
Co. v. United States, 219 F. Supp. 618, 620 (D. C. N. D. Tex. 1963).
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According to the Commission, five basic forms of piggy-
back service evolved (322 I. C. C., at 304-305, 309-312). 
They are:

Plan I (Joint Intermodal):
Railroad movement of trailers or containers of motor 
common carriers, with the shipment moving on one bill 
of lading and billing being done by the trucker. Traffic 
moves under rates in regular motor carrier tariffs, and the 
railroad’s compensation is arrived at by negotiation 
between the two carriers.

Plan II (All-Rail):
Door-to-door service performed by the railroad, which 
moves its own trailers or containers on flatcars under 
open tariffs usually similar to those of truckers.

Plan III (All-Rail):
Ramp-to-ramp rates to private shippers and freight 
forwarders, based on a flat open-tariff charge, regardless 
of the contents of trailers or containers, which are usually 
owned or leased by freight forwarders or shippers. No 
pick-up or delivery is performed by the railroad.

Plan IV (All-Rail):
Flat open-tariff charge for loaded- or empty-car move-
ment, the railroad furnishing only power and rails. Ship-
per or forwarder furnishes a trailer or container-loaded 
flatcar, either owned or leased.

Plan V (Joint Intermodal):
Joint railroad-truck or other combination of coordinated 
service rates. Either mode may solicit traffic for through 
movement, and traffic moves on originating carrier’s 
bill of lading.

While data are not available precisely to define the 
growth of traffic under the various plans, the evidence 
indicates that major growth has been primarily in the



404 OCTOBER TERM, 1966.

Opinion of the Court. 387U.S.

all-rail, open-tariff plans—that is, plans under which 
traffic moves at rail rates and on rail billings. The Com-
mission’s summary of responses to piggyback question-
naires, contained in the Record, shows that virtually all 
of the reporting railroads participate in Plans II and III 
and about three-fourths participate in Plan IV. How-
ever, only “somewhat more than half” of the reporting 
railroads participate in trucker-rail arrangements under 
either Plan I or V, and traffic in Plan V (joint railroad-
truck rates-through routes) “generally is extremely 
limited.” A number of the largest railroads do not offer 
to move trailers or containers for motor carriers on motor 
carrier bills of lading and billing under regular motor 
carrier tariffs (Plan I),5 or offer it only for limited types 
of traffic such as automobiles, or only to their own sub-
sidiaries. Over 80% of rail movement of motor carrier-
rail piggyback is under Plan I. ICC Bur. of Econ., 
Piggyback Traffic Characteristics 21 (1966).

Faced with the explosive growth of piggyback service 
on the basis of principles which had evolved in the in-
fancy of the development of piggyback, the Commission 
by notice dated June 29, 1962, commenced this proceed-
ing which was its “first general investigation of what 
is probably the most significant recent development in 
transportation—trailer-on-flatcar or piggyback service.” 
322 I. C. C., at 303. Proposed rules were furnished to 
participants, opportunity was given to all of them to 
file statements, and an examiners’ report was filed. After 
exceptions and oral argument, the Commission rendered

5 There is “no Plan I service of any type available between mid-
west points east of the tier of states of Wyoming, Colorado, and 
New Mexico, on the one hand, and, on the other hand, points in 
the states west thereof. Transcontinental railroads operating be-
tween the latter points have elected not to offer any form of Plan I 
service to motor carriers between such points.” Pacific Inter-
mountain Express Co., Supplemental Statement of W. S. Pilling 
(R. 123).
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its decision on March 16, 1964. The Commission stated 
that “It is our purpose and our hope to encourage the 
growth of this transportation phenomenon.” 322 I. C. C., 
at 322. The rules which it prescribed incorporate the 
basic principles here at issue: that “when TOFC service 
is offered by a rail carrier to the public generally,” it 
should likewise be available to motor or water common 
or contract carriers, in lieu of their authorized trans-
portation between service points, or to for-hire carriers. 
Id., at 336. These rules also include ancillary or imple-
menting provisions which are not here at issue; for ex-
ample, it is provided that the motor carrier must give 
notice in its tariff publication if TOFC is to be used, 
and the user of the water or motor carrier may specify 
“that in any particular instance TOFC service not be 
utilized” (49 CFR §§ 500.3 (b), (c), (d) (Supp. 1967)); 
and that these carriers may tender and receive traffic, 
TOFC, only at points that they are authorized to serve. 
Id., § 500.3 (e).

The three-judge District Court concluded that Rules 
2 and 3 (and Rule 5, id., § 500.5, insofar as it amplified 
those Rules) exceeded the Commission’s authority and 
set them aside. In substance it held that the Interstate 
Commerce Act did not forbid a railroad to refuse to 
carry the trailers or containers of a competing mode of 
carrier; that the structure and plan of the Act, as well 
as the specific absence of compulsory power to the 
Commission in § 216 (c), which authorizes voluntary 
joint rates and through routes by motor and rail car-
riers, indicated that the ICC is not at liberty to require 
the railroads to provide TOFC service to competing 
modes; that provisions of the Act regulating freight 
forwarders impelled the same conclusions; and that the 
Commission’s long history of support for the position 
which its rules now repudiate, as well as legislative his-
tory, compelled rejection of the rules now promulgated. 
We disagree.

262-921 0 - 68 - 29
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I.
We first consider Rule 2, which raises the question 

whether the Commission may by rule require that if 
a railroad offers TOFC service to the public through 
its open-tariff publications, it must make that service 
available to “any person” without discrimination. We 
begin by noting the obvious fact that the Interstate 
Commerce Act codified the common-law obligations of 
railroads as common carriers. From the earliest days, 
common carriers have had a duty to carry all goods 
offered for transportation. See, e. g., New Jersey Steam 
Nav. Co. v. Merchants’ Bank, 6 How. 344, 382-383 
(1848). Refusal to carry the goods of some shippers 
was unlawful. Rates were required to be reasonable, but 
discrimination in the form of unequal rates as among 
shippers was not forbidden. In England, legislation to 
proscribe unequal rates, from which the antidiscrimina-
tion language of § 2 of the Interstate Commerce Act 
derives (ICC v. Delaware, L. Ac W. R. Co., 220 U. S. 235, 
253 (1911)), was enacted in 1845. The Railway Clauses 
Consolidation Act of 1845, 8 & 9 Viet., c. 20, § LXXXVI 
et seq. In this country, the railroads had a practical 
monopoly of freight transportation, and secret rebates,- 
special rates to favored shippers, and discriminations 
flourished. It was this situation that led to enactment 
of the Interstate Commerce Act in 1887. 1 Sharfman, 
The Interstate Commerce Commission 17-19 (1931); 
Louisville Ac N. R. Co. n . United States, 282 U. S. 740, 
749-750 (1931).

Section 1 (4) of the Act, 49 U. S. C. § 1 (4), provides 
that it shall be the duty of common carriers by rail to 
provide transportation “upon reasonable request there-
for” and to establish just and reasonable rates. Sec-
tion 2, 49 U. S. C. § 2, prohibits discriminatory rates or 
charges. Section 3 (1), 49 U. S. C. § 3 (1), forbids undue
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preferences or advantages, and undue or unreasonable 
prejudices or disadvantages to any person, area or par-
ticular description of traffic. The Act does not contain 
any provision expressly exempting traffic offered by car-
riers by motor vehicle from these broad common-carrier 
obligations of the railroads. On the contrary, these sec-
tions of the Act, read in light of the historic obligations 
and duties of common carriers and the large number 
of decisions of the Commission, and of the courts in 
this country and in England, indicate, presumptively at 
least, that railroads may not offer the service of trans-
porting trailers for other shippers and deny that service 
to motor carriers.6 Indeed, as we have observed, the 
Commission’s Rule 2 is practically a paraphrase of § 2 
of the Act. It provides that if a rail carrier through its 
open-tariff publications offers TOFC services, it shall 
make the same available “to any person” at the same 
charge. It is, of course, of no consequence that the Act 
does not expressly command that the railroads furnish 
this service to motor carriers. Their obligation as com-
mon carriers is comprehensive and exceptions are not 
to be implied. The fact that the person tendering 
traffic is a competitor does not permit the railroad to 
discriminate against him or in his favor. See ICC v. 
Delaware, L. & W. R. Co., 220 U. S. 235 (1911) (unlaw-
ful for railroads to charge less-than-carload rates for car-
load shipments tendered by freight forwarders); ICC v. 
Baltimore & 0. R. Co., 225 U. S. 326 (1912) (lower rates

6 See, e. g., Great Western R. Co. v. Sutton, L. R. 4 H. L. 226 
(1869); London & N. W. R. Co. v. Evershed, 3 App. Cas. 1029 
(1878); Wight v. United States, 167 U. S. 512 (1897); ICC v. 
Baltimore & 0. R. Co., 225 U. S. 326 (1912); Louisville & N. R. 
Co. v. United States, 282 U. S. 740 (1931); Kansas City S. R. Co. v. 
United States, 282 U. S. 760 (1931); ICC v. Delaware, L. & 
W. R. Co., 220 U. S. 235 (1911); United States v. Chicago Heights 
Trucking Co., 310 U. S. 344 (1940).
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on coal shipped by another railroad for its own use as 
fuel held unlawful). Cf. Wight v. United States, 167 
U. S. 512 (1897). As this Court said in Delaware, L. & 
W. R. Co., supra:

“The contention that a carrier when goods are 
tendered to him for transportation can make the 
mere ownership of the goods the test of the duty to 
carry, or, what is equivalent, may discriminate in 
fixing the charge for carriage, not upon any dif-
ference inhering in the goods or in the cost of the 
service rendered in transporting them, but upon the 
mere circumstance that the shipper is or is not the 
real owner of the goods is so in conflict with the 
obvious and elementary duty resting upon a carrier, 
and so destructive of the rights of shippers as to 
demonstrate the unsoundness of the proposition by 
its mere statement.” 220 U. S., at 252.

This Court was faced with an intermodal problem, 
comparable to that in the present cases, in United States 
v. Pennsylvania R. Co., 323 U. S. 612 (1945) (the Sea-
train case). The railroads refused to interchange their 
freight cars with Seatrain, a water carrier, for interstate 
transportation by Seatrain in competition with the rail-
roads. The ICC ordered the railroads to desist from this 
practice, and the railroads brought an action to set aside 
its order. The railroads contended that the Transporta-
tion Act of 1940, 54 Stat. 898, did not in “specific lan-
guage” authorize the Commission to require them to 
furnish the disputed facility to a competing water carrier. 
But this Court rejected that contention. It said:

“There is no language in the present Act which 
specifically commands that railroads must inter-
change their cars with connecting water lines. We 
cannot agree with the contention that the absence
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of specific language indicates a purpose of Congress 
not to require such an interchange. True, Congress 
has specified with precise language some obligations 
which railroads must assume. But all legislation 
dealing with this problem since the first Act in 1887, 
24 Stat. 379, has contained broad language to indi-
cate the scope of the law. The very complexities 
of the subject have necessarily caused Congress to 
cast its regulatory provisions in general terms. 
Congress has, in general, left the contents of these 
terms to be spelled out in particular cases by admin-
istrative and judicial action, and in the light of 
the Congressional purpose to foster an efficient and 
fair national transportation system. Cf. Chicago, 
R. I. & P. R. Co. v. United States, 274 U. S. 29, 36; 
Interstate Commerce Commission v. Railway Labor 
Executives Assn., 315 U. S. 373, 376-377.” 323 U. S., 
at 616.

In Seatram, this Court emphatically rejected the 
analysis upon which the District Court here essentially 
based its position—that since the Act regulates rail, 
motor, and water carriers separately, in Titles I, II, 
and III, the Commission may not compel the mutual 
furnishing of services and facilities other than as 
expressly directed. Recognizing that in the case of water 
carriers (as distinguished from motor carriers), the Act 
specifically directs railroads to establish through routes 
with them, the Court held that this is not the end of 
the railroads’ obligation or the limit of the Commission’s 
power. On the contrary, the Court, relying on the 
National Transportation Policy (49 U. S. C. preceding 
§ 1), held that the Act is designed “to provide a com-
pletely integrated interstate regulatory system over 
motor, railroad, and water carriers . . .” 323 U. S., at 
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618-619, and that the Commission therefore had powers 
commensurate with that goal. In this connection, the 
Court said:

“The 1940 Transportation Act is divided into 
three parts, the first relating to railroads, the second 
to motor vehicles, and the third to water carriers. 
That Act, as had each previous amendment of the 
original 1887 Act, expanded the scope of regulation 
in this field and correlatively broadened the Com-
mission’s powers. The interrelationship of the three 
parts of the Act was made manifest by its declara-
tion of a ‘national transportation policy of the Con-
gress to provide for fair and impartial regulation of 
all modes of transportation subject to the provisions 
of this Act, so administered as to recognize and 
preserve the inherent advantages of each.’ The 
declared objective was that of ‘developing, coordinat-
ing, and preserving a national transportation system 
by water, highway, and rail, . . . adequate to meet 
the needs of the commerce of the United States . . ..’ 
Congress further admonished that ‘all of the pro-
visions of this Act shall be administered and enforced 
with a view to carrying out the above declaration 
of policy.’ 54 Stat. 899.” 323 U. S., at 616-617.

In view of this, we cannot accept arguments based upon 
arguable inference from nonspecific statutory language, 
limiting the Commission’s power to adopt rules which, 
essentially, reflect its judgment in light of current facts 
as to the proper interrelationship of several modes of 
transportation with respect to an important new devel-
opment. For example, § 216 (c), 49 U. S. C. § 316 (c), 
authorizes the railroads to enter into voluntary arrange-
ments for through routes and joint rates with motor car-
riers. There is no Commission power to compel the 
railroads to do so, and it is argued that from this we
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should derive a congressional intent that the ICC may 
not compel the railroads to furnish services to the motor 
carriers in any circumstances. There is no basis for this 
vast leap from a particular authorization to a pervasive 
prohibition. See our discussion of Seatrain, supra.

It is also argued that a proviso to §3(1) of the Act, 
49 U. S. C. §3(1), demonstrates that Congress did not 
intend to inhibit the railroads from discriminating against 
motor carriers. This contention, strenuously supported, 
is without merit. Section 3(1) broadly prohibits any 
common carrier by rail from giving “any undue or unrea-
sonable preference” to any person, locality or type of 
traffic. It then sets forth this proviso: “Provided, how-
ever, That this paragraph shall not be construed to apply 
to discrimination, prejudice, or disadvantage to the 
traffic of any other carrier of whatever description.” 
This is language more notable for its awkwardness than 
for its clarity; but it certainly was not intended, as 
appellees urge, to grant license to discriminate against 
traffic offered to the railroad by another carrier. We 
have noted above that this Court has clearly held that 
such discrimination is not permissible. Moreover, there 
is an intelligible meaning which can be ascribed to the 
proviso and which is consistent with its history. The 
proviso means that the prohibition against “undue or 
unreasonable preference or advantage” is not to be con-
strued to forbid practices, otherwise lawful, solely because 
they operate to the prejudice of another carrier. It was 
in these terms that the language of the proviso was 
explained by Senator Wheeler, the bill’s sponsor. The 
proviso was taken almost verbatim from §216 (d) of the 
Motor Carrier Act, 1935, 49 Stat. 558 (now 49 U. S. C. 
§ 316 (d)). Explaining it, Senator Wheeler said:

“Paragraph (d) . . . prohibits unjust discrimina-
tion or undue prejudice or disadvantage. The com-
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mittee has added a provision that this prohibition 
shall not be construed to apply to the traffic of any 
other carrier of whatever description.

“In other words, some of the truck and bus opera-
tors were afraid that the railroads would come in 
and complain, and we added this provision so as 
doubly to protect the truck and bus operators.

“This provision is added to meet the objection of 
certain interests that the original paragraph might 
have been construed so as to make it unlawful for 
a motor carrier to charge a rate which would place 
a rail carrier or any other carrier at a disadvantage. 
This contention is not well founded in our judg-
ment inasmuch as the provisions of this paragraph 
are substantially the same as those in section 3(1) 
of the Interstate Commerce Act, which has been in 
effect since 1887, and have always been interpreted 
as covering unequal and unjust treatment by a car-
rier of its patrons. However, as I said, to make 
assurance double sure, this provision was added.” 
79 Cong. Rec. 5656 (1935). (Italics added.)

Accordingly, we are remitted to consideration of the 
provisions of the Act which, in the most general terms, 
require the railroads to perform as common carriers. It 
is not our duty, of course, to concern ourselves with a 
nice evaluation of the arguments as to whether the Com-
mission pursued the course of wisdom in ordering the 
railroads to make piggyback service available to motor 
carriers if it is offered to others on open-tariff rates. It is 
our task to scrutinize the Commission’s authority, not 
the substance of its exercise. We conclude that, in light 
of the mandate of the National Transportation Policy, 
the Commission had authority derived from the common-
carrier obligations of the railroads as reflected in §§ 1 (4), 
2, and 3(1) of the Act to promulgate Rule 2 requiring
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that any railroad offering TOFC service through its 
open-tariff publications must make that service available 
“to any person” on nondiscriminatory terms. We come, 
then, to Rule 3.

II.

Rule 3, in general, authorizes “motor common and 
contract carriers, water common and contract carriers, 
and freight forwarders” to “utilize TOFC service in the 
performance of all or any portion of their authorized 
service through the use of open-tariff TOFC rates pub-
lished by a rail carrier.” At the outset, as discussed 
above, we reject the contention that the railroads, de-
spite their common-carrier obligations and the absence 
of an exception thereto in the Act, may exclude carriers 
by competing modes of transportation from access to 
their publicly offered services and facilities; and we do 
not accept the argument that § 216 (c), 49 U. S. C. 
§ 316 (c), which authorizes voluntary through route and 
joint rate arrangements between railroads and truckers, 
implies that the railroads have no other obligation to 
motor carriers and that no other obligation may be im-
posed upon them by the ICC in this respect. That 
contention is refuted by the Seatram case, supra.

It is strenuously contended, however, that whatever 
may be the railroads’ duty, common carriers by motor 
vehicle may not be authorized to substitute transporta-
tion by rail for the transportation by road which is the 
basis of their franchise—except with the agreement of 
the railroad. It is this exception that saps the argu-
ment of some of its force, if not its fervor. One would 
assume that if the motor carriers are not authorized by 
their franchise under the Act to substitute transporta-
tion by rail for transportation by road, they could not 
do so with the consent of the railroads. But neither 
the railroads, most of which, by agreement, provide
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TOFC service to some motor carriers, nor the freight 
forwarders take this position. Nor did the court below. 
None of them urges the invalidity of Plan I as presently 
in use, which provides for trucker utilization of TOFC 
service with the railroad’s concurrence.7 As the District 
Court put it: “The policy explicit in Sections 216 (c) 
[authorizing voluntary rail-truck through routes, dis-
cussed above] and 402 (a)(5) [49 U. S. C. § 1002 (a)(5), 
defining freight forwarders, discussed below], and im-
plicit in the structure of the Interstate Commerce Act 
as a whole, does not allow a motor carrier to perform 
its authorized service simply by tendering the shipment 
to the railroad for transportation without the railroad’s 
concurrence.” 244 F. Supp., at 967.8 (Italics added.) 
As we have discussed, this “concurrence” of the railroads, 
where granted, permits truckers to use TOFC service not 
only pursuant to Plans I and V, supra, but also under 
Plan III and Plan IV, the latter being open-tariff arrange-
ments. The argument of appellees and the reasoning of 
the District Court carefully concede that the motor car-
riers may, without violating the Act or their charters, 
utilize this substituted service.

But, regardless of this, there is no adequate reason 
to construe the Act so as to deprive the Commission of 
the power to authorize the carriers by motor vehicle to 
use TOFC when that service is offered by railroads to 
the public on open tariff. The Interstate Commerce

7 A suit attacking the validity of Plan I service is pending. Lone 
Star Package Car Co. v. United States, Civ. No. 4-355 (D. C. N. D. 
Tex.).

8 In important respects, motor carrier use of open-tariff TOFC 
differs from a motor-rail through route-joint rate TOFC arrange-
ment. Hence the District Court’s exception for open-tariff TOFC 
where the railroad consents cannot be justified as based upon the 
voluntary through route and joint rate provision of the Act. 
§216 (c), 49 U. S. C. §316 (c).
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Act defines a “common carrier by motor vehicle” as “any 
person which holds itself out to the general public to 
engage in . . . transportation by motor vehicle.” 49 
U. S. C. § 303 (a) (14). This does not exclude joint ar-
rangements with water carriers or rail carriers, which are 
expressly permitted by § 216 (c) on a voluntary basis, 
and according to the appellants and the District Court 
it is not inconsistent with the use of open-tariff TOFC if 
the railroad is willing. Clearly, too, a trucker which uti-
lizes a ferry to transport its trailer and its cargo is not vio-
lating the statute or its certificate. We may properly 
assume, therefore, that the Act cannot be construed to re-
quire that the trucker must always transport its cargo 
exclusively by road. Appellees and the District Court 
argue, how’ever, that the following factors demonstrate 
that the Commission may not authorize motor carriers to 
use TOFC service on open tariffs: the long history of the 
Commission’s construction and application of the Act 
contrary to its present position, the history of con-
gressional consideration, and the provisions of the Act 
relating to freight forwarders.

It is true, as we have stated, that the Commission 
for over 25 years has insisted that railroad concurrence 
is essential for trucker use of TOFC services. In Sub-
stituted Freight Service, 232 I. C. C. 683, the Commission 
held that a person may not be both a carrier and a ship-
per as to the same service. See also Ringsby Truck Lines, 
Inc. v. Atchison, T. & S. F. R. Co., 263 I. C. C. 139, 
141 (1945); and the New Haven case, 293 I. C. C. 93, 
104-105 (1954). But see the earlier contrary holding 
in Trucks on Flat Cars Between Chicago and Twin 
Cities, 216 I. C. C. 435 (1936). The Commission’s Re-
port argues that Substituted Freight Service, correctly 
understood, does not proscribe the kind of substituted 
service here at issue, “in which one common carrier 
service is substituted for another through the use of an
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open-tariff rate of the carrier performing the substituted 
service—provided that proper notice is given in the tariff 
publication of the carrier using the substituted service.” 
322 I. C. C., at 333. The Commission also argues that 
its subsequent decisions, cited above, are based upon 
an incorrect view of the Substituted Freight Service 
case. And it cites Greer Broker Application, 23 M. C. C.
417 (1940), and Stone’s Exp., Inc., Common Carrier 
Application, 32 M. C. C. 525 (1942), as consistent with 
its present reading of Substituted Freight Service. We 
do not rest upon this analysis because, in any event, 
we agree that the Commission, faced with new develop-
ments or in light of reconsideration of the relevant facts 
and its mandate, may alter its past interpretation and 
overturn past administrative rulings and practice. Com-
pare SEC v. Chenery Corp., 332 U. S. 194 (1947); FCC 
v. WOKO, 329 U. S. 223 (1946). In fact, although we 
make no judgment as to the policy aspects of the Com-
mission’s action, this kind of flexibility and adaptability 
to changing needs and patterns of transportation is an 
essential part of the office of a regulatory agency. Regu-
latory agencies do not establish rules of conduct to last 
forever; they are supposed, within the limits of the law 
and of fair and prudent administration, to adapt their 
rules and practices to the Nation’s needs in a volatile, 
changing economy. They are neither required nor sup-
posed to regulate the present and the future within the 
inflexible limits of yesterday.

It is true that the attention of the Congress had been 
called to the need for action to secure the relief which 
the Commission subsequently granted in its rules. In 
February 1962, the American Trucking Associations, in 
the course of oral argument in Gordon’s Transports, Inc. 
v. Strickland Transp. Co., 318 I. C. C. 395, sustained 
sub nom. Strickland Transportation Co. v. United States, 
219 F. Supp. 618 (D. C. N. D. Tex. 1963), apparently
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urged that motor carriers be allowed to utilize TOFC 
open tariffs. On April 5, 1962, President Kennedy sent 
a transportation message to Congress calling for legis-
lative action to “[a]ssure all carriers the right to ship 
vehicles or containers on the carriers of other branches 
of the transportation industry at the same rates avail-
able to noncarrier shippers . . .” so that the various 
carriers would be placed “in a position of equality with 
freight forwarders and other shippers in the use of the 
promising and fast-growing piggyback and related tech-
niques.” H. R. Doc. No. 384, 87th Cong., 2d Sess., p. 5 
(1962). Secretary of Commerce Hodges transmitted to 
Congress proposed legislation to implement the Presi-
dent’s message. Hearings on S. 3242 and S. 3243 be-
fore the Senate Committee on Commerce, 87th Cong., 
2d Sess., pt. 1, p. 13 (1962). See also Hearings on 
S. 1061 and S. 1062 before Surface Transportation Sub-
committee of the Senate Committee on Commerce, 88th 
Cong., 1st Sess., pt. 1, p. 3 (1963). Bills were introduced 
in 1962 and 1963. See S. 3242 and H. R. 11584, 87th 
Cong., 2d Sess. (1962); S. 1062 and H. R. 4701, 88th 
Cong., 1st Sess. (1963). On June 29, 1962, the Com-
mission instituted the present proceeding. It advised 
Congress of its action and of its intention to “resolve” 
the matter or, if it could not, to recommend appropriate 
legislation. Surface Transportation Subcommittee Hear-
ings, supra, pt. 2, p. 801; Hearings on H. R. 4700 and 
H. R. 4701 before the House Committee on Interstate 
and Foreign Commerce, 88th Cong., 1st Sess., pt. 1, p. 32 
(1963). Following this, requests came from the in-
dustry to Congress that it withhold legislative action 
pending the Commission’s decision. See, e. g., Hear-
ings on H. R. 4700 and H. R. 4701, supra, pt. 1, p. 213; 
pt. 2, p. 991. We do not regard this as legislative his-
tory demonstrating a congressional construction of the 
meaning of the statute, nor do we find in it evidence of
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an administrative interpretation of the Act which should 
tilt the scales against the correctness of the Commission’s 
conclusions as to its authority to prescribe the present 
rules. The advocacy of legislation by an administrative 
agency—and even the assertion of the need for it to 
accomplish a desired result—is an unsure and unreliable, 
and not a highly desirable, guide to statutory construc-
tion. The possibility of its use to prove more than it 
means may, but should not, deter administrative agencies 
from seeking helpful clarification of authority or a fresh 
and specific congressional mandate.9

The final argument to which we must address our-
selves is vigorously made by the freight forwarder 
appellees. Freight forwarding is authorized and regu-
lated in Part IV of the Interstate Commerce Act (49 
U. S. C. § 1001 et seq.). This Part was enacted in 1942 
(56 Stat. 284). A freight forwarder is defined as “any 
person which (otherwise than as a carrier . . . [by rail, 
motor vehicle or water]) holds itself out to the general 
public as a common carrier to transport or provide trans-
portation of property, . . . and which . . . (A) assembles 
and consolidates . . . shipments . . . and (B) assumes 
responsibility for the transportation of such property . . . 
and (C) utilizes, for the whole or any part of the trans-
portation of such shipments, the services of” a rail, motor 
vehicle or water carrier. §402 (a)(5), 49 U. S. C. 
§ 1002 (a)(5). It cannot perform the physical trans-
portation except in its terminal areas. § 410 (h), 49 
U. S. C. § 1010 (h). It assembles shipments, consolidates

9 It should also be noted that the legislation proposed by the ICC 
itself (S. 3510 and H. R. 12362, 87th Cong., 2d Sess. (1962); S. 676 
and H. R. 2088, 88th Cong., 1st Sess. (1963)) would have required 
railroads to establish motor-rail through routes and joint rates and 
granted the Commission power to compel such arrangements—which 
is quite different from entitling motor carriers to use railroad 
open tariffs.
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them, ships them by common carrier (usually a railroad), 
receives them and separates and distributes them to 
individual consignees. The Act specifically provides 
that no permit to engage in freight forwarding shall be 
issued to any common carrier by rail, motor vehicle or 
water. § 410 (c), 49 U. S. C. § 1010 (c). But a freight 
forwarder may be controlled by such a carrier, or under 
common control with it, and the Act specifically provides 
that the Commission may not for this reason deny a 
permit to the freight forwarder. Ibid.

It is obvious that there is a good deal of overlap 
between the work of the freight forwarders and that of 
the other common carriers. The freight forwarders’ 
argument here is that the Act authorizes only freight 
forwarders to engage in the assembly and consolidation 
of shipments and the subsequent use of rail facilities for 
transportation, and that permitting the truckers to 
engage in this sort of service, by means of TOFC on open 
tariffs, is to authorize them to engage in this service in 
violation of the Act’s prohibition against licensing other 
carriers as freight forwarders.

Forwarders are presently permitted to utilize railroad 
open-tariff TOFC service. Movement of Highway Trail-
ers by Rail, 293 I. C. C. 93, 111 (1954). They may 
even quote trailer-load rates in competition with truckers 
and with rails. Eastern Express, Inc. v. United States, 
198 F. Supp. 256 (D. C. S. D. Ind.), aff’d, 369 U. S. 
37 (1962). But railroads, within their terminal areas 
(§ 202 (c), 49 U. S. C. § 302 (c)), and truckers have also 
traditionally assembled, consolidated, and distributed 
cargo in connection with providing their authorized 
transportation services. The Act expressly exempts from 
the freight-forwarder provisions any person who performs 
these services—which are similar to those of freight 
forwarders—as a carrier subject to another part of the 
Act. §402 (a)(5), 49 U. S. C. § 1002 (a)(5). The 
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House Report on Part IV makes it clear that the Part 
does not apply “with respect to transportation performed 
by . . . motor . . . carriers in accordance with the appli-
cable provisions of the Interstate Commerce Act.” H. R. 
Rep. No. 1172, 77th Cong., 1st Sess., p. 6 (1941).

The mere fact that the truckers, by reason of the 
Commission’s Rules 2 and 3, may utilize open-tariff 
TOFC service, where offered generally, certainly does not 
convert their activity into freight forwarding, in conflict 
with the Act. It is clear that where the railroad agrees, 
the trucker may use this service, and that a motor vehicle 
common carrier may assemble, consolidate, transport by 
piggyback in these circumstances, and distribute after 
arrival at the railroad terminus. The fact that the Com-
mission enlarges this additional possibility of transporta-
tion of the truckers’ trailers may be a competitive fact 
of some significance, but it does not convert the truckers 
into freight forwarders, nor deprive the latter of the 
exclusive rights specified in the Act.

HI.
The controlling fact of the matter is that all piggyback 

service is, by its essential nature, bimodal.10 It partakes 
of both the railroad and the trucking functions. The 
proper allocation of these bimodal functions involves 
complex considerations. It is not and cannot be precise 
or mathematical. Railroads are not now confined to the

10 As the ICC observed: “What [those who object to- open-tariff 
TOFC] overlook is that all TOFC service is inherently bimodal 
in that its basic characteristic is the combination of the inherent 
advantages of rail and motor transportation . . . .” 322 I. C. C., 
at 329. Thus, the District Court’s view of the statutory compart-
mentalization of transportation as either rail or motor or water, fails 
to recognize the primary fact about TOFC, which in any of its 
varieties cannot be made to fit the District Court’s rigid modal 
conceptualization.
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rails. They operate trucks. They are permitted to 
assemble cargo and, if they so desire, to use their own 
trucks or subsidiary companies to do so. § 202 (c), 49 
U. S. C. § 302 (c). Truckers are not now strictly con-
fined to the highway. In the absence of congressional 
direction, there is no basis for denying to the ICC the 
power to allocate and regulate transportation that par-
takes of both elements; and there is no basis whatever 
for denying to the Commission the power to carry out 
its responsibilities under the National Transportation 
Policy, 54 Stat. 899 (1940), 49 U. S. C. preceding § 1, to 
“provide for fair and impartial regulation of all modes 
of transportation subject to the provisions of this Act, 
so administered as to recognize and preserve the inherent 
advantages of each ... to the end of developing, coordi-
nating, and preserving a national transportation system 
by water, highway, and rail, as well as other means, ade-
quate to meet the needs of the commerce of the United 
States, of the Postal Service, and of the national de-
fense.” 11 This Court has observed that “The National 
Transportation Policy, formulated by Congress, specifies 
in its terms that it is to govern the Commission in 
the administration and enforcement of all provisions of 
the Act,” and the Court has styled the National Trans-
portation Policy as “the yardstick by which the correct-
ness of the Commission’s actions will be measured.” 
Schaffer Transp. Co. v. United States, 355 U. S. 83, 87-88 
(1957). Here the Commission has found that “the 
inherent advantages of each mode of transportation can 
be given freest play through the highest degree of coordi-
nation, and . . . encouragement of such coordination is 

11 Cf. United States v. Rock Island Co., 340 U. S. 419, 433 
(1951): “Complete rail domination [over motor transportation] 
was not envisaged as a way to preserve the inherent advantages of 
each form of transportation.” 

262-921 0 - 68 - 30
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in the public-interest.” 322 I. C. C., at 330. This con-
clusion, and its implementation in the TOFC rules, has 
obvious importance to “adequate, economical, and effi-
cient service” and to the “establishment and maintenance 
of reasonable charges for transportation services,” which 
are mandates of the National Transportation Policy. 
We cannot sustain the District Court’s ruling that the 
Commission lacked power to promulgate the rules here 
in issue.

Accordingly, the decision below is Reversed.

Mr . Justi ce  Black  and Mr . Justice  Stewart  would 
affirm the judgment of the District Court for the reasons 
stated in the opinion of District Court Judge Hoffman 
reported at 244 F. Supp. 955, 961-964.

Mr . Justi ce  Harlan , finding it impossible to escape 
the impact of the proviso to §3(1) of the Interstate 
Commerce Act, 49 U. S. C. §3(1), would, for reasons 
elaborated in the portion of Judge Hoffman’s opinion 
dealing with that point, 244 F. Supp. 955, at 961-964, 
affirm the judgment of the District Court.
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STOECKLE v. WOLKE.

APPEAL FROM THE SUPREME COURT OF WISCONSIN.

No. 1557, Mise. Decided May 29, 1967.

Appeal dismissed and certiorari denied.

Per  Curia m .
The appeal is dismissed for want of jurisdiction. Treat-

ing the papers whereon the appeal was taken as a petition 
for a writ of certiorari, certiorari is denied.

SWEET BRIAR INSTITUTE v. BUTTON et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF VIRGINIA.

No. 1106. Decided May 29,1967.

Reversed and remanded.

Frank G. Davidson, Jr., and Thomas S. Currier for 
appellant.

Robert Y. Button, Attorney General of Virginia, pro se, 
and R. D. Mcllwaine III, Assistant Attorney General, for 
appellees.

Per  Curiam .
The judgment of the United States District Court for 

the Western District of Virginia is reversed. England n . 
Louisiana State Board of Medical Examiners, 375 U. S. 
411 (1964). The case is remanded for consideration on 
the merits. Section 202 of the Civil Rights Act of 1964, 
78 Stat. 244, 42 U. S. C. § 2000a-l. Kline v. Burke Con-
struction Co., 260 U. S. 226.

Mr . Justi ce  Harlan  and Mr . Justice  Stewar t  would 
affirm the judgment.
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CEPERO v. INDUSTRIAL COMMISSION OF 
PUERTO RICO.

APPEAL FROM THE SUPREME COURT OF PUERTO RICO.

No. 1565, Misc. Decided May 29, 1967.

Appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. Treat-

ing the papers whereon the appeal was taken as a petition 
for a writ of certiorari, certiorari is denied.

UNITED STATES v. CONTINENTAL OIL CO.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF NEW MEXICO.

No. 450. Decided May 29, 1967.

Vacated and remanded.

Solicitor General Marshall, Assistant Attorney General 
Turner, Robert B. Hummel, Jerry Z. Pruzansky and Law-
rence W. Somerville for the United States.

Per  Curiam .
The judgment is vacated and the case remanded to 

the United States District Court for the District of New 
Mexico for further consideration in light of United States 
v. Pabst Brewing Co., 384 U. S. 546.
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CEPERO v. COLON et  al .

APPEAL FROM THE SUPREME COURT OF PUERTO RICO.

No. 1606, Misc. Decided May 29, 1967.

Appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. Treat-

ing the papers whereon the appeal was taken as a petition 
for a writ of certiorari, certiorari is denied.

MARKIS v. UNITED STATES.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SECOND CIRCUIT.

No. 43. Decided May 29, 1967*

Certiorari granted; No. 43, 352 F. 2d 860, No. 64, 353 F. 2d 672, 
vacated and remanded.

Alfred Belinkie for petitioner in No. 43. W. Paul 
Flynn for petitioner in No. 64.

Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Marshall Tamor Golding 
for the United States in No. 43. Solicitor General 
Marshall for the United States in No. 64.

Per  Curiam .
The petitions for writs of certiorari are granted, the 

judgments vacated and the cases remanded to the United 
States District Court for the District of Connecticut for 
a new trial, should the Government seek to prosecute 
petitioners anew. Nardone v. United States, 302 U. S. 
379; Nardone v. United States, 308 U. S. 338.

*Together with No. 64, Moretti v. United States, also on petition 
for writ of certiorari to the same court.
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DELANEY v. FLORIDA.

APPEAL FROM THE SUPREME COURT OF FLORIDA.

No. 1213. Decided May 29, 1967.

190 So. 2d 578, appeal dismissed.

Alfred I. Hopkins, Irma Robbins Feder and Richard 
Yale Feder for appellant.

Earl Faircloth, Attorney General of Florida, and 
Reeves Bowen, Assistant Attorney General, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question. Mr . 
Justic e Douglas  is of the opinion that probable juris-
diction should be noted.

PATTERSON et  al . v . VIRGINIA ELECTRIC & 
POWER CO.

APPEAL FROM THE SUPREME COURT OF APPEALS OF VIRGINIA.

No. 1572, Misc. Decided May 29, 1967.

Appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. Treat-

ing the papers whereon the appeal was taken as a petition 
for a writ of certiorari, certiorari is denied.
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SCHACKMAN et  al . v . ARNEBERGH, CITY 
ATTORNEY FOR THE CITY OF 

LOS ANGELES, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
CENTRAL DISTRICT OF CALIFORNIA.

No. 1186. Decided May 29, 1967.

258 F. Supp. 983, 996, appeal dismissed.

Burton Marks for appellants.
Roger Arnebergh, pro se, Bourke Jones and Robert B. 

Burns for appellees Arnebergh et al.; Harold W. Kennedy, 
George Wakefield and Martin E. Weekes for appellees 
Younger et al.; and Thomas C. Lynch, Attorney General 
of California, pro se, and A. Barry Cappello, Deputy 
Attorney General, for appellee Lynch.

Per  Curiam .
Appellants seek review by this Court of the refusal 

by the District Court to convene a three-judge District 
Court pursuant to 28 U. S. C. §§ 2281-2284. We have 
held that such review is available in the Court of Appeals, 
Idlewild Bon Voyage Liquor Corp. v. Epstein, 370 U. S. 
713, and not in this Court. Buchanan v. Rhodes, 385 
U. S. 3.

The motion to dismiss is granted and the appeal is 
dismissed for lack of jurisdiction.
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UDALL, SECRETARY OF THE INTERIOR v. 
FEDERAL POWER COMMISSION et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT.

No. 463. Argued April 11, 1967.—Decided June 5, 1967*

Pacific Northwest Power Co. (a joint venture of four private power 
companies) and Washington Public Power Supply System, allegedly 
a “municipality,” applied to the Federal Power Commission 
(FPC) for mutually exclusive licenses to construct hydroelectric 
power projects at High Mountain Sheep, on the Snake River. On 
the Snake-Columbia waterway between High Mountain Sheep and 
the ocean eight hydroelectric dams have been built and another 
authorized, all federal projects. Section 7 (b) of the Federal Water 
Power Act of 1920 provides that whenever, in the FPC’s judgment, 
the development of water resources for public purposes should be 
undertaken by the United States itself, the FPC shall not approve 
any application for any project affecting such development, but 
shall cause to be made such necessary examinations, reports, plans, 
and cost estimates and “shall submit its findings to Congress with 
such recommendations as it may find appropriate concerning such 
development.” Before a hearing on the license applications the 
FPC asked for the views of the Secretary of the Interior, who 
urged postponement of either project until means of fish protec-
tion were studied. The hearings went forward, and after the 
record was closed, the Secretary wrote the FPC urging it to recom-
mend to Congress the federal construction of the project. The 
FPC reopened the record to permit the parties to file supple-
mental briefs in response to the letter. The Examiner then recom-
mended that Pacific Northwest receive the license. The Secretary, 
after asking for leave to intervene and file exceptions, filed excep-
tions and made oral argument. The FPC in 1964 affirmed the 
Examiner, stating that “the record supports no reason why federal 
development should be superior,” and “there is no evidence in 
the record presented by [the Secretary] to support his position.” 
The Secretary petitioned for a rehearing and a reopening of the

*Together with No. 462, Washington Public Power Supply System 
v. Federal Power Commission et al., also on certiorari to the same 
court, argued April 11-12, 1967.
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record to permit him to supply the evidentiary deficiencies. A 
rehearing but not a reopening was granted and the FPC reaffirmed 
its decision. The Court of Appeals upheld the FPC’s decision. 
Held:

1. Although the issue of federal development of water resources 
must, pursuant to § 7 (b) of the Federal Power Act, be evaluated 
by the FPC in connection with its consideration of the issuance 
of any license for a hydroelectric project, the issue has not been 
explored in the record herein. Pp. 434-450.

(a) The applicants introduced no evidence addressed to the 
issue and the FPC by its rulings on the Secretary’s applications 
to intervene and reopen precluded itself from having the informed 
judgment that § 7 (b) commands. P. 434.

(b) If another dam is to be built, the question whether it 
should be under federal auspices looms large, in view of the num-
ber of federal projects on the Snake-Columbia waterway and the 
effect of the operation of a new dam on the vast river complex. 
Pp. 434-435.

(c) Under § 10 (a) of the Act the FPC must protect “recrea-
tional purposes,” and by § 2 of the 1965 Anadromous Fish Act 
the Secretary comes before the FPC with a special mandate to 
appear, intervene, and introduce evidence on the proposed river 
development program, and to participate fully in the administra-
tive proceedings. Pp. 436-440.

(d) The wildlife conservation aspect of the project must be 
explored and evaluated. Pp. 443-444.

(e) The urgency of the hydroelectric power project, dis-
counted by the Secretary, was not fully explored, especially in 
view of the probable future development of other energy sources. 
Pp. 444-448.

(f) The determinative test is whether the project will be in 
the public interest, and that determination can be made only after 
an exploration of all relevant issues. P. 450.

2. No opinion is expressed on the contention of Washington 
Public Power Supply System that it is a “municipality” within 
the meaning of § 7 (a) of the Federal Power Act and entitled to 
a statutory preference, an issue which may or may not survive 
the remand. Pp. 450-451.

123 U. S. App. D. C. 209, 358 F. 2d 840, vacated and remanded in 
No. 462, and reversed and remanded in No. 463.
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Louis F. Claiborne argued the cause for petitioner in 
No. 463. With him on the brief were Solicitor General 
Marshall, Assistant Attorney General Weisl, Richard A. 
Posner, Roger P. Marquis, S. Billingsley Hill, Frank J. 
Barry, Edward Weinberg, Harry Hogan and Ernest J. 
London. Northcutt Ely argued the cause and filed briefs 
for petitioner in No. 462.

Richard A. Solomon argued the cause for respondent 
Federal Power Commission in both cases. With him on 
the brief were Howard E. Wahrenbrock, Peter H. Schiff 
and Joel Yohalem. Hugh Smith argued the cause for 
respondents Pacific Northwest Power Co. et al. in both 
cases. With him on the briefs were Francis M. Shea, 
William H. Dempsey, Jr., Ralph J. Moore, Jr., and 
John R. Kramer. Robert Y. Thornton, Attorney Gen-
eral, and Richard W. Sabin, Dale T. Crabtree and Leon L. 
Hagen, Assistant Attorneys General, filed a brief for the 
State of Oregon, Allan G. Shepard, Attorney General of 
Idaho, and T. J. Janes III filed a brief for the Idaho Fish 
and Game Commission, C. Frank Reifsnyder filed a brief 
for the Idaho Wildlife Federation, and Joseph T. Mijich 
filed a brief for the Washington State Sportsmen’s 
Council, Inc., et al., respondents in both cases.

Mr . Justice  Douglas  delivered the opinion of the 
Court.

The Federal Power Commission has awarded Pacific 
Northwest Power Company (a joint venture of four 
private power companies) a license to construct a hydro-
electric power project at High Mountain Sheep, a site 
on the Snake River, a mile upstream from its confluence 
with the Salmon. 31 F. P. C. 247, 1051. The Court of 
Appeals approved the action, 123 U. S. App. D. C. 209, 
358 F. 2d 840; and we granted the petitions for certiorari. 
385 U. S. 926, 927.
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The primary question in the cases involves an inter-
pretation of § 7 (b) of the Federal Water Power Act of 
1920, as amended by the Federal Power Act, 49 Stat. 
842, 16 U. S. C. § 800 (b), which provides:

“Whenever, in the judgment of the Commission, 
the development of any water resources for public 
purposes should be undertaken by the United States 
itself, the Commission shall not approve any appli-
cation for any project affecting such development, 
but shall cause to be made such examinations, sur-
veys, reports, plans, and estimates of the cost of the 
proposed development as it may find necessary, and 
shall submit its findings to Congress with such 
recommendations as it may find appropriate con-
cerning such development.”

The question turns on whether § 7 (b) requires a show-
ing that licensing of a private, state, or municipal agency1 

1 Section 4 of the Act provides in part:
“The Commission is hereby authorized and empowered—
“(a) To make investigations and to collect and record data con-

cerning the utilization of the water resources of any region to be 
developed, the water-power industry and its relation to other indus-
tries and to interstate or foreign commerce, and concerning the 
location, capacity, development costs, and relation to markets of 
power sites, and whether the power from Government dams can be 
advantageously used by the United States for its public purposes, 
and what is a fair value of such power, to the extent the Commis-
sion may deem necessary or useful for the purposes of this Act.

“(e) To issue licenses to citizens of the United States, or to any 
association of such citizens, or to any corporation organized under 
the laws of the United States or any State thereof, or to any State 
or municipality for the purpose of constructing, operating, and 
maintaining dams, water conduits, reservoirs, power houses, trans-
mission lines, or other project works necessary or convenient for 
the development and improvement of navigation and for the devel-
opment, transmission, and utilization of power across, along, from, or 
in any of the streams or other bodies of water over which Congress 
has jurisdiction under its authority to regulate commerce with foreign
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is a satisfactory alternative to federal development. We 
put the question that way because the present record is 
largely silent on the relative merits of federal and non- 
federal development. What transpired is as follows:

Both Pacific Northwest and Washington Public Power 
Supply System, allegedly a “municipality” under § 4 (e) 
and under § 7 (a) of the Act,* 2 filed applications for 
licenses on mutually exclusive sites; and they were con-
solidated for hearing. Before the hearing the Commission 
solicited the views of the Secretary of the Interior. The 
Secretary urged postponement of the licensing of either 
project while means of protecting the salmon and other 
fisheries were studied. That was on March 15, 1961. But 
the hearings went forward and on June 28, 1962, after the 
record before the Examiner was closed, but before he 
rendered his decision, the Secretary wrote the Commission 
urging it to recommend to Congress the consideration of 
federal construction of High Mountain Sheep. The Com-
mission reopened the record to allow the Secretary’s letter 
to be incorporated and invited the parties to file supple-
mental briefs in response to it. On October 8, 1962, the 
Examiner rendered his decision, recommending that Pa-
cific Northwest receive the license. He disposed of the 

nations and among the several States, or upon any part of the 
public lands and reservations of the United States (including the 
Territories), or for the purpose of utilizing the surplus water or 
water power from any Government dam, except as herein 
provided . . . .” 49 Stat. 839, 840, 16 U. S. C. §§ 797 (a), (e).

2 See n. 1, supra, for §4 (e). Section 7 (a) of the Act provides:
“In issuing preliminary permits hereunder or licenses where no 

preliminary permit has been issued and in issuing licenses to new 
licensees under section 15 hereof the Commission shall give prefer-
ence to applications therefor by States and municipalities, provided 
the plans for the same are deemed by the Commission equally well 
adapted, or shall within a reasonable time to be fixed by the 
Commission be made equally well adapted, to conserve and utilize 
in the public interest the water resources of the region . . . .” 49 
Stat. 842, 16 U. S. C. §800 (a).
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issue of federal development on the ground that there “is 
no evidence in this record that Federal development will 
provide greater flood control, power benefits, fish passage, 
navigation or recreation; and there is substantial evidence 
to the contrary.”

The Secretary asked for leave to intervene and to file 
exceptions to the Examiner’s decision.* 3 The Commission 
allowed intervention “limited to filing of exceptions to 
the Presiding Examiner’s decision and participation in 
such oral argument as might subsequently be ordered.”

The Secretary filed exceptions and participated in oral 
argument. The Commission on February 5, 1964, af-
firmed the Examiner saying that it agreed with him 
“that the record supports no reason why federal develop-
ment should be superior,” observing that “[w]hile we 
have extensive material before us on the position of 
the Secretary of the Interior, there is no evidence in 
the record presented by him to support his position.” 31 
F. P. C., at 275.

3 The Secretary argued that federal development of High Moun-
tain Sheep is necessary because (1) hydraulic and electrical coordi-
nation with other Columbia River Basin projects, particularly the 
federal dams already or to be constructed on the downstream sites, 
could be more effectively achieved if High Mountain Sheep is a part 
of the federal system; (2) federal development will assure maximum 
use of the federal northwest transmission grid, thus contributing to 
maximum repayment of the federal investment in transmission, 
which will, in turn, redound to the benefit of the power consumers;
(3) federal development would provide greater flexibility and pro-
tection in the management of fish resources; (4) flood control could 
better be effected by flexible federal operation; (5) storage releases 
for navigation requirements could be made under federal ownership 
and supervision with less effect on power supply; (6) federal 
development can better provide recreational facilities for an expand-
ing population. The Secretary noted, however, that immediate 
construction of the project would produce an excess of power in 
the Pacific Northwest which would cause large losses to Bonneville 
Power Administration and severe harm to the region’s economy.
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It went on to say that it found “nothing in this record 
to indicate” that the public purposes of the dam (flood 
control, etc.) would not be served as adequately by 
Pacific Northwest as they would under federal develop-
ment. And it added, “We agree that the Secretary (or 
any single operator) normally would have a superior 
ability to co-ordinate the operations of HMS with the 
other affected projects on the river. But there is no 
evidence upon which we can determine the scope or the 
seriousness of this matter in the context of a river system 
which already has a number of different project operators 
and an existing co-ordination system, i. e., the Northwest 
Power Pool.” Id., at 276-277.

The Secretary petitioned for a rehearing, asking that 
the record be opened to permit him to supply the evi-
dentiary deficiencies. A rehearing, but not a reopening 
of the record, was granted; and the Commission shortly 
reaffirmed its original decision with modifications not 
material here.

The issue of federal development has never been ex-
plored in this record. The applicants introduced no 
evidence addressed to that question; and the Commission 
denied the Secretary an opportunity to do so though his 
application was timely. The issue was of course briefed 
and argued; yet no factual inquiry was undertaken. Sec-
tion 7 (b) says “Whenever, in the judgment of the Com-
mission, the development of any water resources for public 
purposes should be undertaken by the United States 
itself,” the Commission shall not approve other appli-
cations. Yet the Commission by its rulings on the 
applications of the Secretary to intervene and to reopen 
precluded it from having the informed judgment that 
§ 7 (b) commands.

We indicate no judgment on the merits. We do know 
that on the Snake-Columbia waterway between High 
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Mountain Sheep and the ocean, eight hydroelectric dams 
have been built and another authorized. These are fed-
eral projects; and if another dam is to be built, the 
question whether it should be under federal auspices 
looms large. Timed releases of stored water at High 
Mountain Sheep may affect navigability; they may 
affect hydroelectric production of the downstream dams 
when the river level is too low for the generators to be 
operated at maximum capacity; they may affect irri-
gation; and they may protect salmon runs when the 
water downstream is too hot or insufficiently oxygenated. 
Federal versus private or municipal control may con-
ceivably make a vast difference in the functioning of the 
vast river complex.4

4 Various federal agencies have been long engaged in the develop-
ment of a comprehensive plan for the improvement of the Middle 
Snake. As early as 1948 the Secretary of the Interior submitted a 
comprehensive plan for the development of water resources of the 
Columbia River Basin. In 1949 the Corps of Engineers submitted 
a comprehensive plan for the development of the Columbia River 
Basin. H. R. Doc. No. 531, 81st Cong., 2d Sess., Vol. 1, pp. 1-3, 
Vol. 4, pp. 1429, 1482, Vol. 6, p. 2509. The plan recommended, 
in part, federal construction of nine run-of-the-river dams down-
stream from High Mountain Sheep and a regulating reservoir for 
the nine dams at Hells Canyon on the upper Snake. The nine 
dams were all authorized by Congress and have been or, in one 
case, will be constructed as federal projects in accordance with the 
plan. Hells Canyon was later licensed for private development, and, 
according to the Secretary of the Interior, without adequate regulat-
ing facilities. The Corps of Engineers and the Secretary of the 
Interior then recommended that the federal regulating dam be built, 
after further study, at High Mountain Sheep—the last suitable site. 
H. R. Doc. No. 403, 87th Cong., 2d Sess., Vol. 1, pp. iv, viii-ix, 260. 
Though it is not contended that congressional authorization of the 
nine federal dams downstream may have pre-empted the Com-
mission’s authority to license High Mountain Sheep for private 
development (cf. Chapman v. Federal Power Comm’n, 345 U. S. 
153), it is argued that Congress appropriated vast sums for federal
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Beyond that is the question whether any dam should 
be constructed.

As to this the Secretary in his letter to the Commission 
dated November 21, 1960, in pleading for a deferment of 
consideration of applications stated:

“In carrying out this Department’s responsibility 
for the protection and conservation of the vital 
Northwest anadromous fishery resource and in light 
of the fact that the power to be available as a result 
of ratification of the proposed Columbia River treaty 
with Canada will provide needed time which can be 
devoted to further efforts to resolve the fishery 
problems presently posed by these applications, we 
believe that it is unnecessary at this time and for 
some years to come to undertake any project in this 
area.

“You may be assured that the Fish and Wildlife 
Service of this Department will continue, with re-
newed emphasis, the engineering and research studies 
that must be done before we can be assured that 
the passage of anadromous fish can be provided for 
at these proposed projects.”

Since the cases must be remanded to the Commission, 
it is appropriate to refer to that aspect of the cases.

Section 10 (a) of the Act5 provides that “the project 

development of the Columbia River Basin’s hydroelectric resources 
in accordance with an overall plan that contemplated that the key 
structure in the system would be federally operated and that the 
downstream dams can be efficiently operated only if High Mountain 
Sheep is federally operated.

5 “All licenses issued under this Part shall be on the following 
conditions:

“(a) That the project adopted, including the maps, plans, and 
specifications, shall be such as in the judgment of the Commission 
will be best adapted to a comprehensive plan for improving or 
developing a waterway or waterways for the use or benefit of inter-
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adopted” shall be such “as in the judgment of the Com-
mission will be best adapted to a comprehensive plan for 
improving or developing a waterway . . . and for other 
beneficial public uses, including recreational purposes.” 
(Emphasis added.)

The objective of protecting “recreational purposes” 
means more than that the reservoir created by the dam 
will be the best one possible or practical from a recrea-
tional viewpoint. There are already eight lower dams on 
this Columbia River system and a ninth one authorized; 
and if the Secretary is right in fearing that this additional 
dam would destroy the waterway as spawning grounds 
for anadromous fish (salmon and steelhead) or seriously 
impair that function, the project is put in an entirely 
different light. The importance of salmon and steelhead 
in our outdoor life as well as in commerce G is so great 
that there certainly comes a time when their destruction 
might necessitate a halt in so-called “improvement” or 
“development” of waterways. The destruction of anadro- 

state or foreign commerce, for the improvement and utilization of 
water-power development, and for other beneficial public uses, in-
cluding recreational purposes; and if necessary in order to secure 
such plan the Commission shall have authority to require the 
modification of any project and of the plans and specifications of 
the project works before approval.” 49 Stat. 842, 16 U. S. C. 
§803 (a).

6 In 1966 the value of the Pacific salmon catch was over 
$67,000,000 and in 1965 over $65,000,000. United States Depart-
ment of Interior, Fish & Wildlife Service, Fisheries of the United 
States, 1966, p. 2. As noted by the Commission, “the Columbia 
River is the greatest producer of Pacific salmon and steelhead trout 
in the United States.” “Columbia River salmon have been impor-
tant in the development of the Pacific Northwest for almost a 
century.” “The commercial catch of Columbia River salmon is 
estimated to be worth $12,000,000 annually and the sport fishing 
attributable to the Salmon River alone . . . may be worth as much 
as $8 million a year.” 31 F. P. C., at 259.

262-921 0 - 68 - 31 
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mous fish in our western waters is so notorious 7 that we 
cannot believe that Congress through the present Act 
authorized their ultimate demise.

We need not speculate as to what the 1920 purpose 
may have been. For the 1965 Anadromous Fish Act, 79 
Stat. 1125, 16 U. S. C. §§ 757a-757f (1964 ed., Supp. II), 
is on this aspect of the present case in pari materia with 
the 1920 Act. We know from § 1 of the 1965 Act that 
Congress is greatly concerned with the depletion of these 
fish resources “from water resources developments and 
other causes.” See also H. R. Rep. No. 1007, 89th Cong., 
1st Sess., pp. 2-5; S. Rep. No. 860, 89th Cong., 1st Sess.; 
Anadromous Fish, Hearings before the Subcommittee on 
Fisheries and Wildlife Conservation of the House Com-
mittee on Merchant Marine and Fisheries, 89th Cong., 
1st Sess., 133; Anadromous Fish, Hearings before the 
Subcommittee on Fisheries and Wildlife Conservation of 
the House Committee on Merchant Marine and Fisheries, 
88th Cong., 2d Sess., 11. The rapid depletion of the 
Nation’s anadromous fish resources led Congress to enact 
the Anadromous Fish Act which authorizes federal-state 
cooperation for the conservation, development, and en-
hancement of the Nation’s anadromous fish resources 
and to prevent their depletion from various causes in-
cluding water resources development. In passing the 
Act, Congress was well aware that the responsibility for 
the destruction of the anadromous fish population par-
tially lies with the “improvement” and “development” 
of water resources. It directed the Secretary of the In-
terior “to conduct such studies and make such recom-
mendations as the Secretary determines to be appropriate 
regarding the development and management of any 

7 See H. R. Rep. No. 1007, 89th Cong., 1st Sess., pp. 2-5; S. Rep. 
No. 860, 89th Cong., 1st Sess.; Anadromous Fish, Hearings before 
the Subcommittee on Fisheries and Wildlife Conservation of the 
House Committee on Merchant Marine and Fisheries, 88th Cong., 
2d Sess., 11.
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stream or other body of water for the conservation and 
enhancement of anadromous fishery resources.” § 2.

Mr. Justice Holmes once wrote that “A river is more 
than an amenity, it is a treasure.” 8 New Jersey v. New 
York, 283 U. S. 336, 342. That dictum is relevant here for 
the Commission under § 10 of the 1920 Act, as amended, 
must take into consideration not only hydroelectric power, 
navigation, and flood control, but also the “recreational 
purposes” served by the river. And, as we have noted, 
the Secretary of the Interior has a mandate under the 
1965 Act to study recommendations concerning water 
development programs for the purpose of the conserva-
tion of anadromous fish. Thus apart from § 7 (b) of the 
1920 Act, as amended, the Secretary by reason of § 2 of the 
1965 Act comes to the Federal Power Commission with a 
special mandate from Congress, a mandate that gives him

8 Recently, Congress has expressed a renewed interest in preserv-
ing our Nation’s rivers in their wild, unexploited state. On January 
18, 1966, the Senate passed the National Wild Rivers bill (S. 1446, 
89th Cong., 2d Sess., 112 Cong. Rec. 500 (daily ed., Jan. 18, 1966), 
and it was pending before the House of Representatives when the 
Eighty-ninth Congress adjourned. The bill has already been reintro-
duced in the Ninetieth Congress. S. 119, 90th Cong., 1st Sess.). If 
enacted, it would preserve the Salmon River, a tributary of the Snake 
just below High Mountain Sheep, in its natural state. The bill states:

“The Congress finds that some of the free-flowing rivers of the 
United States possess unique water conservation, scenic, fish, wild-
life, and outdoor recreation values of present and potential bene-
fit to the American people. The Congress also finds that our 
established national policy of dam and other construction at appro-
priate sections of the rivers of the United States needs to be com-
plemented by a policy that would preserve other selected rivers or 
sections thereof in their free-flowing condition to protect the water 
quality of such rivers and to fulfill other vital national conservation 
purposes. It is the policy of Congress to preserve, develop, reclaim, 
and make accessible for the benefit of all of the American people 
selected parts of the Nation’s diminishing resource of free-flowing 
rivers.” And see §§ 2 and 4 (d) of the Wilderness Act of 1964, 
78 Stat. 890, 894.
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special standing to appear, to intervene, to introduce evi-
dence on the proposed river development program, and to 
participate fully in the administrative proceedings.

Fishing is obviously one recreational use of the river 
and it also has vast commercial implications as the legis-
lative history of the 1965 Act indicates. The Commis-
sion, to be sure, did not wholly neglect this phase of the 
problem. In its report it adverted to the anadromous 
fish problem, stating that it was “highly controversial” 
and was not “clearly resolved on record.” The reservoir 
is “the most important hazard” both to upstream mi-
grants and downstream migrants. Upstream migrants can 
be handled quite effectively by fish ladders. But those 
traveling downstream must go through the turbines; and 
their mortality is high. Moreover, Chinook salmon are 
“basically river fish and do not appear to adapt to the 
different conditions presented by a reservoir.” 31 F. P. C., 
at 260. The ecology of a river is different from the 
ecology of a reservoir built behind a dam. What the full 
effect on salmon will be is not known. But we get a 
glimmering from the Commission’s report. As to this 
the Commission said:

“A reservoir exhibits a peculiar thermal structure. 
During the winter it is homogeneous with regard to 
temperature, but as the season advances a horizontal 
stratification results with the colder water sinking 
lower. Since Salmon River water is colder than 
Snake River water, it is possible, if not probable, 
that in the Nez Perce reservoir the water from the 
two rivers would be found in separate layers and be 
drawn off at different times. Presumably the up-
stream migrants reaching fish ladders might at one 
time be presented with water from one river and at 
another time water from the other river. If water 
quality is important in attracting the upstream 
migrants to their proper streams, as many experts 
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believe, this stratification would be a source of con-
fusion and delay. Also a source of confusion to 
the upstream migrants would be the predicted tend-
ency shown by the record for water from the Salmon 
River arm of the Nez Perce reservoir to flow up 
the Snake River arm and vice versa. Again the 
fish are faced with a complicated problem in finding 
their way.

“The velocity of flow in the Nez Perce or HMS 
reservoir would be very low compared with the 
free flowing stream or even compared to the flow 
in the reservoir of the McNary dam on the Colum-
bia. Since the upstream migrants follow water 
flow and downstream migrants are carried by cur-
rent, such low velocities offer a further obstacle to 
the passage of anadromous fish.

“The record also shows that during the summer 
months the oxygen content of the water in the 
reservoir at the lower levels will fall to amounts 
which are dangerously insufficient for salmon. The 
decrease in oxygen content appears to be due to de-
composed sinking dead organisms (plankton) from 
the upper layers of water. The record indicates 
that salmon require an oxygen content of approxi-
mately five parts per million, yet the oxygen con-
tent at the 250-350 foot level would fall in August 
to less than three parts per million.” 31 F. P. C., 
at 261.

The Commission further noted that some salmon re-
main in the reservoir due to “loss of water velocity or 
accumulation of dissolved salts” and are lost “as perpet- 
uators of the species.” But it did not have statistics 
showing the loss of the downstream migrants as a result 
of passing through the turbines. We are told from studies 
of the Bureau of Commercial Fisheries that the greatest 
downstream migration occurs at night when turbine loads 
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are lower.9 We are told from these studies that the 
effect of dams on the downstream migration of salmon 
and steelhead may be disastrous.10 It is reported that 
unless practical alternatives are designed, such as the 
collection of juvenile fish above the dams and their 
transportation below it, we may witness an inquest on a 
great industry and a great “recreational” asset of the 
Nation.

In his letter of November 21, 1960, the Secretary of 
the Interior noted the adverse effects this present project 
would have on anadromous fish, that the facilities pro-
posed to protect the fish were “unproved,” and that 
“conservation in the fullest sense calls for a deferral while 
full advantage is taken of the opportunity presented 
by Canadian storage and Libby [Dam].” The Commis-
sion admitted that “high dams and reservoirs present 
major obstacles to anadromous fish,” that it was not opti-
mistic “as to the efficacy of fish passage facilities on high 

9 Long, Day-night Occurrence and Vertical Distribution of Juve-
nile Anadromous Fish in Turbine Intakes (U. S. Bureau of Com-
mercial Fisheries, Fish-Passage Research Program) 12, 13, 16.

30 From the data, it would appear that successful passage of juve-
nile salmonoids is highly unlikely through the impoundments that will 
be created in the Middle Snake River Basin. This implies that if 
natural runs are to be passed in this area, downstream migrants 
must be collected in the head of a reservoir or in streams above 
the reservoir and transported below.

“Passage of juveniles has not been successful. Escapement from 
the reservoir varied from year to year, ranging from approximately
10 to 55 percent of the calculated recruitment. The best passage 
occurred in 1964 in conjunction with a substantial drawdown, high 
inflows, and a slow spring fill-up that resulted in large discharges 
(up to 50,000 c. f. s.) during smolt migration. Progeny of spring-
run chinook stocks appear to fare better than those from the fall 
run, and limited data on steelhead suggest that this species may be 
having even greater difficulty than salmon in passing through the 
reservoir.” Collins & Eiling, Summary of Progress in Fish-Passage 
Research 1964, p. 2, in Vol. 1, Fish-Passage Research Program, 
Review of Progress (U. S. Bureau of Commercial Fisheries 1964).
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dams,” and concluded with the forlorn statement that, 
“We can hope for the best and we will continue to insist 
that any licensee building a high dam at a site which 
presumably involves major fish runs do everything pos-
sible within the limits of reasonable expense to preserve 
the fish runs. But as of now we understandably must 
assume that the best efforts will be only partly successful 
and that real damage may and probably will be done to 
any such fish runs.” 31 F. P. C., at 262.

Equally relevant is the effect of the project on wild-
life. In his letter of November 21, 1960, the Secretary 
of the Interior noted that the areas of the proposed proj-
ects were important wildlife sanctuaries, inhabited by elk, 
deer, partridge, a variety of small game and used by 
ducks, geese, and mourning doves during migration. He 
concluded that “adverse effects of the proposed project 
[HMS] on wildlife could [not] be mitigated.” Letter 
of November 21, 1960 (Joint App. 133), as corrected by 
letter of December 7, 1960 (J. A. 137). The Secretary 
concluded that “Several thousand acres of mule deer range 
would be inundated and there would be a moderate reduc-
tion in the number of deer as a result of loss of range. 
There would be losses of upland game, fur animals, and 
waterfowl. Reservoir margins would be barren and unat-
tractive to all wildlife groups. Waterfowl use of the reser-
voir would be insignificant. There does not appear to 
be any feasible means of mitigating wildlife losses.”

The Fish and Wildlife Coordination Act, 48 Stat. 401, 
as amended, 72 Stat. 563, 16 U. S. C. § 661 et seq., estab-
lishes a national policy of “recognizing the vital contribu-
tion of our wildlife resources to the Nation, the increasing 
public interest and significance thereof due to expansion 
of our national economy and other factors, and to provide 
that wildlife conservation shall receive equal considera-
tion and be co-ordinated with other features of water-
resource development programs . . . .” Section 2 (a), 16 
U. S. C. § 662 (a), provides that an agency evaluating a 
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license under which “the waters of any stream or other 
body of water are proposed ... to be impounded” “first 
shall consult with the United States Fish and Wildlife 
Service, Department of the Interior ... with a view to the 
conservation of wildlife resources by preventing loss of 
and damage to such resources . . . .” Certainly the wild-
life conservation aspect of the project must be explored 
and evaluated.

These factors of the anadromous fish and of other 
wildlife may indeed be all-important in light of the 
alternate sources of energy that are emerging.

In his letter of November 21, 1960, the Secretary noted 
that, due to increased power resources, the projects could 
be safely deferred. “These projects could extend the 
time still further, as could also be the case in the event 
nuclear power materialized at Hanford in the 1960-1970 
period. This possibility, as you know, has been under 
intensive study by your staff for the Atomic Energy 
Commission . . . .”

The urgency of the hydroelectric power at High Moun-
tain Sheep was somewhat discounted by the Secretary in 
his petition to intervene:

“Power needs of the Northwest do not require 
immediate construction of the High Mountain Sheep 
Project. One of the reasons which leads the Sec-
retary to intervene now is that the Examiner’s 
decision of October 10, 1962, was handed down just 
prior to Congressional action which substantially 
altered the federal power resource program of the 
Pacific Northwest. This Congressional action re-
quires a complete re-examination and re-appraise- 
ment of the conclusions stated as the basis for the 
Examiner’s findings.

“The action of Congress in the session just con-
cluded has made provisions for new federal power 
producing facilities. Bruc[e]s Eddy Dam, with a 
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peak capacity of 345,000 KW, was authorized and 
received an appropriation for the start of construc-
tion in Fiscal Year 1963. Asotin Dam, with a peak 
capacity of 331,000 KW, was also authorized. 
Little Goose Dam, with a peak capacity of 466,000 
KW, which had previously been authorized, received 
an appropriation for the start of construction in 
1963. Most important of all, generation at the 
Hanford Thermal Project, which would add approxi-
mately 905,000 kilowatts to the Northwest’s power 
resources was also approved.

“There are other possibilities regarding new power 
sources which have reasonable prospects of realiza-
tion. They include Canadian storage, realization of 
which is dependent upon consummation of the Cana-
dian Treaty. Additional firm capacity which would 
accrue to the United States from such storage would 
be 1,300,000 kilowatts. In addition, the Treaty 
would allow the construction of Libby Dam which 
would initially have a capacity of 397,000 kilowatts. 
There is also the possibility of the availability in the 
United States of power from the Canadian entitle-
ment under the Treaty of 1,300,000 kilowatts. Plans 
are also under way for construction of a 500,000 
kilowatt steam plant by Kittitas PUD and Grant 
County PUD. A number of different agencies have 
proposed the construction of the Pacific Northwest- 
Southwest transmission intertie which, by electrical 
integration, would add an additional 400,000 kilo-
watts of firm capacity for the Pacific Northwest.

“The total power resource of the area is therefore 
predictably in excess of all foreseeable requirements 
thereon for the period through 1968-1969 and suffi-
cient to meet all requirements until at least 1972- 
1973 and potentially for years beyond that date. 
The addition of High Mountain Sheep Dam will not 
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be needed until at least 1972-1973, and construction 
should be planned to bring it into production at that 
time or later as the developing power resource picture 
indicates.

“New generating facilities, which are not corre-
lated to the power resources and power demands 
within the area of the marketing responsibility of 
BPA necessarily result in surpluses of power on the 
federal system which is the basic wholesale supplier 
of power in the area and thereby result in financial 
deficits on the federal marketing system. In view 
of the role of the Federal system as the base sup-
plier for the area, this threatens the stability of the 
area’s permanent resources and hence of the area’s 
economy. The High Mountain Sheep project at this 
time would have such an effect.”

We are also told that hydroelectric power promises to 
occupy a relatively small place in the world’s supply of 
energy. It is estimated that when the world’s population 
reaches 7,000,000,000—as it will in a few decades—the 
total energy requirement11 will be 70,000,000,000 metric 
tons of coal or equivalent annually and that it will be 
sunnlied as follows: „ . .

11 Projections of energy sources for the coming years have been 
summarized in Energy R & D and National Progress, prepared 
for the Interdepartmental Energy Study by the Energy Study

metric tons of
Source coal (billions)

Solar energy (for two-thirds of space heating).......... ............ 15.6
Hydroelectricity ............................................................... ............ 4.2
Wood for lumber and paper.......................................... ............ 2.7
Wood for conversion to liquid fuels and chemicals.. ............ 2.3
Liquid fuels and “petro” chemicals produced via nuclear

energy .............................................................................. ............ 10.0
Nuclear electricity.............................................................. ............ 35.2

Total .......................................................................
Brown, The Next Hundred Years (1957). n. 113.

............ 70.0
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By 1980 nuclear energy “should represent a significant 
proportion of world power production.” Id., at 109. By 
the end of the century “nuclear energy may account for 
about one-third of our total energy consumption.” Ibid. 
“By the middle of the next century it seems likely that 
most of our energy needs will be satisfied by nuclear 
energy.” Id., at 110.

Group, Under Direction of A. B. Cambel, at 22. The following 
table is taken from that source.
Percent of total energy requirements supplied by hydro, nuclear, and fossil 

fuels

1975 1980 2000

Source and publication date
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Paley (1952) 4.6 95.4
Schurr and Netschert (1960)___
Interior-McKinney (1956)1 2

3.2 (i) 4 96.8
2.7 2.7 94.6

Teitelbaum (1958) 3.0 8.7 88.3
Lamb (1959) . 2.6 4.0 93.4
Texas Eastern Transmission

Corp. (1961)3 2.4 1.4 96.2
Lasky Study Group (1962)4 5 . 2.5 2.5 95.0
Spom (1959) 2.9 1.8 95 .3 2.3 21.3 76.4
Searl (I960) ’ 3.0 97.0 1.5 98.5
Atomic Energy Commission 

(1962)6 ______________ 3.0 3.0 94.0 1.7 23 .3 75.0
Landsberg, Fischman and 

Fisher (1963) 3.4 4.7 91.9 2.1 14.0 83.9

1 Estimates were made in terms of conventional sources, but text indicates that 2.5 to 3.75 
percent of the total might come from atomic fuels.

2 Although this forecast goes to 1980, the values for that year are shown only in graphic form. 
Therefore, the 1975 values which are given in a table are used here.

3 Calculations based on figures after adjusting hydropower to fuel input basis.
4 Concerning nuclear power, the report adds “* * * but there should be no surprise if 

nuclear power should insinuate itself into the energy economy of the country at a much faster 
rate.”

5 Nuclear power included with coal.
’ Nuclear use is for electricity generation.
Note :
a. Actuals for 1960 according to the U.S. Bureau of Mines: Hydropower, 3.9 percent; nuclear, 

0.1 percent; and fossil fuels, 96.0 percent.
b. Hydropower is on a fuel equivalent basis.
c. Week’s estimates show a breakdown! by fuel types but are presented in a cumulative 

form which makes estimation of annual values difficult.
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Some of these time schedules are within the period of 
the 50-year licenses granted by the Commission.

Nuclear energy is coming to the Columbia River basin 
by 1975. For plans are afoot to build a plant on the 
Trogan site, 14 miles north of St. Helens. This one 
plant will have a capacity of 1,000,000 kws. This em-
phasizes the relevancy of the Secretary’s reference to 
production and distribution of nuclear energy at the 
Hanford Thermal Project which he called “most impor-
tant of all” and which Congress has authorized. 76 
Stat. 604.

Implicit in the reasoning of the Commission and the 
Examiner is the assumption that this project must be 
built and that it must be built now. In the view of 
the Commission, one of the factors militating against 
federal development was that “ [t]he Department of In-
terior . . . frankly admitted it [had] no present inten-
tion of seeking authorization to commence construction 
or planning to construct an HMS project.” 31 F. P. C., 
at 277. The Examiner’s report stated that “[a] compre-
hensive plan provides for prompt and optimum multi-
purpose development of the water resource” and that 
the relative merits of the proposed projects “turn on a 
comparison of the costs and benefits of component devel-
opments and on which project is best adapted to attain 
optimum development at the earliest time with the 
smallest sacrifice of natural values.” J. A. 394 (emphasis 
added). But neither the Examiner nor the Commission 
specifically found that deferral of the project would not 
be in the public interest or that immediate development 
would be more in the public interest than construction 
at some future time or no construction at all. Section 
4 (e) of the Act, the section authorizing the Commission 
to grant licenses, provides in part:

“Whenever the contemplated improvement is, in the 
judgment of the Commission, desirable and justified 
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in the public interest for the purpose of improving 
or developing a waterway or waterways for the use 
or benefit of interstate or foreign commerce, a finding 
to that effect shall be made by the Commission and 
shall become a part of the records of the Commis-
sion.” 49 Stat. 840, 16 U. S. C. § 797 (e).

And § 10 (a) of the Act provides that:
“the project adopted . . . shall be such as in the 
judgment of the Commission will be best adapted 
to a comprehensive plan for improving or developing 
a waterway or waterways for the use or benefit of 
interstate or foreign commerce, for the improvement 
and utilization of water-power development, and for 
other beneficial public uses, including recreational 
purposes . . . .” 49 Stat. 842, 16 U. S. C. § 803 (a).

The issues of whether deferral of construction would 
be more in the public interest than immediate construc-
tion and whether preservation of the reaches of the river 
affected would be more desirable and in the public interest 
than the proposed development are largely unexplored 
in this record. We cannot assume that the Act com-
mands the immediate construction of as many projects 
as possible. The Commission did discuss the Secretary 
of Interior’s claim that, due to alternate power sources, 
the region will not need the power supplied by the High 
Mountain Sheep dam for some time. And it concluded 
that “[o]f more significance . . . than the regional power 
situation are the load and resources of the [Pacific North-
west Power Company] companies themselves,” which 
could use the power in the near future. 31 F. P. C., at 
272. It added, “In summary as to the need for power, 
we conclude that the PNPC sponsoring companies will 
be able to use HMS power as soon as it is available.” 
31 F. P. C., at 273. On rehearing, the Commission stated 
that “HMS power will be needed on a regional basis by 
1970-1971 . . . .” 31 F. P. C. 1051, 1052.
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The question whether the proponents of a project 
“will be able to use” the power supplied is relevant to 
the issue of the public interest. So too is the regional 
need for the additional power. But the inquiry should 
not stop there. A license under the Act empowers the 
licensee to construct, for its own use and benefit, hydro-
electric projects utilizing the flow of navigable waters and 
thus, in effect, to appropriate water resources from the 
public domain. The grant of authority to the Commis-
sion to alienate federal water resources does not, of 
course, turn simply on whether the project will be bene-
ficial to the licensee. Nor is the test solely whether the 
region will be able to use the additional power. The test 
is whether the project will be in the public interest. And 
that determination can be made only after an explora-
tion of all issues relevant to the “public interest,” includ-
ing future power demand and supply, alternate sources 
of power, the public interest in preserving reaches of 
wild rivers and wilderness areas, the preservation of 
anadromous fish for commercial and recreational pur-
poses, and the protection of wildlife.

The need to destroy the river as a waterway, the 
desirability of its demise, the choices available to satisfy 
future demands for energy—these are all relevant to a 
decision under § 7 and § 10 but they were largely un-
touched by the Commission.

On our remand there should be an exploration of these 
neglected phases of the cases, as well as the other points 
raised by the Secretary.

We express no opinion on the merits. It is not our 
task to determine whether any dam at all should be built 
or whether if one is authorized it should be private or 
public. If the ultimate ruling under § 7 (b) is that the 
decision concerning the High Mountain Sheep site should 
be made by the Congress, the factors we have mentioned 
will be among the many considerations it doubtless will 
appraise. If the ultimate decision under § 7 (b) is the
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other way, the Commission will not have discharged its 
functions under the Act unless it makes an informed 
judgment on these phases of the cases.

This leaves us with the questions presented by Wash-
ington Public Power Supply System in No. 462. The 
main points raised by it are that it is a “municipality” 
within the meaning of § 7 (a) and therefore entitled to 
a preference over this power site, that the Commission 
violated that statutory preference, and that while Pacific 
Northwest had a prior preliminary permit granted under 
§ 5 of the Act, the Commission unlawfully expanded it to 
include this site. We express no opinion on the merits 
of these contentions because they may or may not survive 
a remand. If in time the project, if any, becomes a 
federal one, Washington Public Power Supply System 
would be excluded along with Pacific Northwest, and 
the points now raised by it would become moot. If in 
time a new license is issued to Pacific Northwest, the 
points now raised by Washington Public Power Supply 
System can be preserved. Accordingly in No. 462 we 
vacate the judgment and remand the case to the Court 
of Appeals with instructions to remand to the Commis-
sion. In No. 463 we reverse the judgment and remand 
the case to the Court of Appeals with instructions to 
remand to the Commission. Each remand is for further 
proceedings consistent with this opinion.

It is so ordered.

Mr . Just ice  Fortas  took no part in the consideration 
or decision of these cases.

Mr . Justice  Harlan , whom Mr . Justice  Stew art  
joins, dissenting.

I had thought it indisputable, first, that a court may 
not overturn a determination made by an administrative 
agency upon a question committed to the agency’s judg-
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ment unless the determination is “unsupported by sub-
stantial evidence,” 1 and, second, that the substantiality 
of the evidence must be measured through, and only 
after, an examination of the “whole record.” 1 2

The Commission has determined, on the basis of 14,327 
pages of testimony and exhibits, of “extensive material” 3 
submitted after the close of the record by the Secretary 
of the Interior,4 and of the Commission’s own “general

1 Administrative Procedure Act § 10 (e), 5 U. S. C. §706 (2) (E) 
(1964 ed., Supp. II). See also Universal Camera Corp. v. Labor 
Board, 340 U. S. 474, 488; Jaffe, Judicial Control of Administrative 
Action 600 et seq. (1965).

2 5 U. S. C. §706 (1964 ed., Supp. II).
3 31 F. P. C. 247, 275.
4 The history of the Secretary’s extraordinary series of belated and 

apparently indecisive interventions in these proceedings warrants a 
more complete chronicle than the Court has given. On March 31, 
1958, Pacific Northwest applied for a license for the High Mountain 
Sheep site, and on October 21, 1959, the Commission solicited the 
views of the Secretary of the Interior. On November 21, 1960, the 
Secretary replied substantively, and urged that the entire project 
be postponed, since the available power supply in the region was, 
in his view, then sufficient. The hearings nonetheless continued. On 
March 15, 1961, the Secretary wrote once more, first to indicate that 
he was withdrawing permission for Interior Department employees 
to testify at the hearings on questions of the alternative power 
sources and of the protection of the anadromous fish, and second to 
suggest that the hearings should be recessed or suspended until the 
end of 1964, more than three years later. There was, in these vari-
ous communications, no intimation that federal development of the 
site was desirable or even appropriate. The hearings concluded on 
September 12, 1961.

On June 28, 1962, the Secretary suggested, for the first time, that 
federal development might be suitable; he did not, however, urge 
that either he or the Commission should immediately seek con-
gressional approval of such a federal project, a precondition to its 
commencement. Nor did the Secretary intimate that the evidentiary 
record that had been compiled by the Commission might be in-
complete, or request that it be reopened so that he might supple-
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knowledge of the Columbia River System,” 31 F. P. C. 
247, 277, that the application of Pacific Northwest was 
“best adapted to a comprehensive plan,” 49 Stat. 842, 
16 U. S. C. § 803 (a), of development for this portion of 
the Columbia River Basin, and that, as a consequence, 
this site should not now be reserved for later develop-
ment by the United States.5

The Court of Appeals unanimously concluded that 
this evidentiary record establishes that “the Commission 
was amply justified in refusing to recommend federal 
development and in issuing a license for private con-

ment it. Nonetheless, the Commission sua sponte ordered the 
parties to respond to the Secretary’s suggestion.

On October 8, 1962, the Examiner completed his recommendations, 
concluding that Pacific Northwest’s proposal was “best adapted” to 
the river’s development, in part because federal development could 
not reasonably be immediately anticipated. The Secretary there-
upon sought to intervene out of time, and to file exceptions. He did 
not request that the record be reopened. His motions were granted, 
and very extensive exceptions were filed. Oral argument of the 
exceptions was subsequently heard. Neither in the exceptions nor, 
apparently, in the oral argument did the Secretary seek to reopen 
the record to supplement the evidence before the Commission.

The Commission’s decision, rejecting the Secretary’s suggestions, 
was announced on February 5, 1964. The Secretary sought a re-
hearing on March 26, 1964, and only then did he ask that the 
record be reopened. He offered only the most general indications 
of the evidence he would introduce if his motion were granted. 
Not surprisingly, the Commission denied the motion, and, after 
consideration of various “pleadings,” affirmed, with certain minor 
modifications, its first order. 31 F. P. C. 1051. These actions for 
review followed. The Secretary, apparently for the first time, an-
nounced in his petition to this Court for a writ of certiorari that 
he was now prepared to seek immediate congressional approval for 
federal construction of a dam at High Mountain Sheep.

5 Section 7 (b) of the Federal Power Act, 49 Stat. 842, 16 U. S. C. 
§800 (b), requires the Commission to refuse any application when it 
concludes that the project should be undertaken by the United 
States.

262-921 0 - 68 - 32
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struction.” 123 U. S. App. D. C. 209, 217, 358 F. 2d 840, 
848. I agree. Doubtless much of the evidence was not, 
as it was submitted, labeled as pertinent to a determina-
tion of the Commission’s responsibilities under § 7 (b), 
but I had not before understood that evidence marshaled 
in support of an agency’s finding must, if it is to be 
credited, have been tidily categorized at the hearing 
according to the purposes for which it might subsequently 
be employed.

I can only conclude that the Court, despite its self-
serving disclaimer, ante, pp. 450-451, has, in its haste to 
give force to its own findings of fact on the breeding re-
quirements of anadromous fish 6 and on the likelihood 
that solar and nuclear power will shortly be alternative 
sources of supply, substituted its own preferences for 
the discretion given by Congress to the Federal Power 
Commission. In particular, it must be emphasized that 
the Court, alone among the Secretary of the Interior, the 
Commission, Pacific Northwest, the Washington Public 
Power Supply System, and the various other intervenors, 
apparently supposes that no dam at all may now be

6 It must be noted that nothing in the terms, purposes, or legis-
lative history of the Anadromous Fish Act of 1965, 79 Stat. 1125, 
suggests in any way that it was expected to provide the Secretary 
or this Court with any retroactive “mandate” to overturn the 
Commission’s judgment. The only pertinent portions of the legisla-
tive history are plain and uncontradicted acknowledgments from 
the Federal Power Commission that the Act would not “have any 
effect” on its authority. Anadromous Fish, Hearings before the 
Subcommittee on Fisheries and Wildlife Conservation of the House 
Committee on Merchant Marine and Fisheries, 88th Cong., 2d Sess., 
45; H. R. Rep. No. 1007, 89th Cong., 1st Sess., 21. Ironically, the 
Commission twice during the course of those hearings called atten-
tion, without any rejoinder from the Secretary, to the High Moun-
tain Sheep project as an illustration of its continuing and earnest 
concern for the protection of anadromous fish. Hearings, supra, 
at 45; Report, supra, at 22.
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needed at High Mountain Sheep.7 Wherever the right 
lies on that issue, it need only be said that Congress has 
entrusted its resolution to the Commission’s informed 
discretion, and that, on the basis of an ample evidentiary 
record, the Commission has determined that Pacific 
Northwest should now be licensed to construct the project.

I would affirm the judgments in both cases substan-
tially for the reasons given in Judge Miller’s opinion 
below, as amplified by the considerations contained in 
this opinion.

7 Contrary to his earlier position, supra, p. 452, the Secretary, as 
has been noted, now apparently entertains no doubt that the project 
should be immediately commenced.
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COMMISSIONER OF INTERNAL REVENUE v. 
ESTATE OF BOSCH.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT.

No. 673. Argued March 22, 1967.—Decided June 5, 1967*

Where federal estate tax liability turns upon the character of a 
property interest held and transferred by the decedent under 
state law, held, federal authorities are not bound by the determi-
nation made of such property interest by a state trial court; 
if there is no decision by the State’s highest court federal authori-
ties must apply what they find to be the state law after giving 
“proper regard” to relevant rulings of other courts of the State. 
Pp. 457, 462-466.

No. 673, 363 F. 2d 1009, reversed and remanded; No. 240, 351 F. 2d 
489, affirmed.

Jack S. Levin argued the cause for petitioner in No. 
673 and for the United States in No. 240. With him on 
the briefs were Acting Solicitor General Spritzer, As-
sistant Attorney General Rogovin, Richard C. Pugh, 
Meyer Rothwacks, Robert N. Anderson and Thomas 
Silk, Jr.

Curtiss K. Thompson argued the cause for petitioner in 
No. 240. With him on the briefs was John H. Weir.

John W. Burke, Jr., argued the cause and filed a brief 
for respondent in No. 673.

Mr . Justic e  Clark  delivered the opinion of the Court.
These two federal estate tax cases present a common 

issue for our determination: Whether a federal court or 
agency in a federal estate tax controversy is conclusively 
bound by a state trial court adjudication of property

*Together with No. 240, Second National Bank of New Haven, 
Executor v. United States, also on certiorari to the same court.
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rights or characterization of property interests when the 
United States is not made a party to such proceeding.

In No. 673, Commissioner of Internal Revenue v. 
Estate of Bosch, 363 F. 2d 1009, the Court of Appeals 
for the Second Circuit held that since the state trial 
court had “authoritatively determined” the rights of the 
parties, it was not required to delve into the correctness 
of that state court decree. In No. 240, Second National 
Bank of New Haven, Executor v. United States, 351 F. 
2d 489, another panel of the same Circuit held that the 
“decrees of the Connecticut Probate Court . . . under 
no circumstances can be construed as binding” on a 
federal court in subsequent litigation involving federal 
revenue laws. Whether these cases conflict in principle 
or not, which is disputed here, there does exist a wide-
spread conflict among the circuits1 over the question 
and we granted certiorari to resolve it. 385 U. S. 966, 
968. We hold that where the federal estate tax liability 
turns upon the character of a property interest held and 
transferred by the decedent under state law, federal 
authorities are not bound by the determination made 
of such property interest by a state trial court.

I.
(a) No. 673, Commissioner v. Estate of Bosch.

In 1930, decedent, a resident of New York, created a 
revocable trust which, as amended in 1931, provided that 
the income from the corpus was to be paid to his wife 
during her lifetime. The instrument also gave her a 
general power of appointment, in default of which it 
provided that half of the corpus was to go to his heirs 
and the remaining half was to go to those of his wife. 

1 Illustrative of the conflict among the circuits are: Gallagher v. 
Smith, 223 F. 2d 218 (C. A. 3d Cir., 1955); Faulkerson’s Estate v. 
United States, 301 F. 2d 231 (C. A. 7th Cir.), cert, denied, 371 
U. S. 887 (1962); Pierpont v. C. I. R., 336 F. 2d 277 (C. A. 4th 
Cir., 1964), cert, denied, 380 U. S. 908 (1965).
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In 1951 the wife executed an instrument purporting 
to release the general power of appointment and con-
vert it into a special power. Upon decedent’s death 
in 1957, respondent, in paying federal estate taxes, 
claimed a marital deduction for the value of the widow’s 
trust. The Commissioner determined, however, that the 
trust corpus did not qualify for the deduction under 
§ 2056 (b)(5)2 of the 1954 Internal Revenue Code and 
levied a deficiency. Respondent then filed a petition 
for redetermination in the Tax Court. The ultimate 
outcome of the controversy hinged on whether the release 
executed by Mrs. Bosch in 1951 was invalid—as she 
claimed it to be—in which case she would have enjoyed 
a general power of appointment at her husband’s death 
and the trust would therefore qualify for the marital 
deduction. While the Tax Court proceeding was pend-
ing, the respondent filed a petition in the Supreme Court

2 Section 2056 (b) (5) of the Internal Revenue Code of 1954, 26 
U. S. C. §2056 (b)(5), provides:

“(5) Life estate with power of appointment in surviving spouse.— 
In the case of an interest in property passing from the decedent, 
if his surviving spouse is entitled for life to all the income from 
the entire interest, . . . with power in the surviving spouse to 
appoint the entire interest, . . . (exercisable in favor of such sur-
viving spouse, or of the estate of such surviving spouse, or in favor 
of either, whether or not in each case the power is exercisable in 
favor of others), and with no power in any other person to appoint 
any part of the interest, or such specific portion, to any person 
other than the surviving spouse—

“(A) the interest . . . thereof so passing shall, for purposes of 
subsection (a), be considered as passing to the surviving spouse, and

“(B) no part of the interest so passing shall, for purposes of 
paragraph (1)(A), be considered as passing to any person other 
than the surviving spouse.
“This paragraph shall apply only if such power in the surviving 
spouse to appoint the entire interest, or such specific portion thereof, 
whether exercisable by will or during life, is exercisable by such 
spouse alone and in all events.”
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of New York for settlement of the trustee’s account; 
it also sought a determination as to the validity of the 
release under state law. The Tax Court, with the Com-
missioner’s consent, abstained from making its decision 
pending the outcome of the state court action. The state 
court found the release to be a nullity; the Tax Court 
then accepted the state court judgment as being an 
“authoritative exposition of New York law and adjudi-
cation of the property rights involved,” 43 T. C. 120, 124, 
and permitted the deduction. On appeal, a divided Court 
of Appeals affirmed. It held that “ [t]he issue is . . . not 
whether the federal court is ‘bound by’ the decision of 
the state tribunal, but whether or not a state tribunal 
has authoritatively determined the rights under state law 
of a party to the federal action.” 363 F. 2d, at 1013. 
The court concluded that the “New York judgment, 
rendered by a court which had jurisdiction over parties 
and subject matter, authoritatively settled the rights of 
the parties, not only for New York, but also for purposes 
of the application to those rights of the relevant provi-
sions of federal tax law.” Id., at 1014. It declared that 
since the state court had held the wife to have a general 
power of appointment under its law, the corpus of the 
trust qualified for the marital deduction. We do not 
agree and reverse.

(b) No. 240, Second National Bank of New Haven, 
Executor v. United States.

Petitioner in this case is the executor of the will of one 
Brewster, a resident of Connecticut who died in Septem-
ber of 1958. The decedent’s will, together with a codicil 
thereto, was admitted to probate by the Probate Court 
for the District of Hamden, Connecticut. The will was 
executed in 1958 and directed the payment “out of my 
estate my just debts and funeral expenses and any death 
taxes which may be legally assessed . . . .” It further
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directed that the “provisions of any statute requiring 
the apportionment or proration of such taxes among the 
beneficiaries of this will or the transferees of such prop-
erty, or the ultimate payment of such taxes by them, 
shall be without effect in the settlement of my estate.” 
The will also provided for certain bequests and left the 
residue in trust; one-third of the income from such trust 
was to be given to decedent’s wife for life, and the other 
two-thirds for the benefit of his grandchildren that were 
living at the time of his death. In July of 1958, the 
decedent executed a codicil to his will, the pertinent 
part of which gave his wife a general testamentary 
power of appointment over the corpus of the trust pro-
vided for her. This qualified it for the marital deduc-
tion as provided by the Internal Revenue Code of 1954, 
§ 2056 (b)(5). In the federal estate tax return filed in 
1959, the widow’s trust was claimed as part of the 
marital deduction and that was computed as one-third 
of the residue of the estate before the payment of federal 
estate taxes. It was then deducted, along with other 
deductions not involved here, from the total value of 
the estate and the estate tax was then computed on the 
basis of the balance. The Commissioner disallowed the 
claimed deduction and levied a deficiency which was 
based on the denial of the widow’s allowance as part 
of the marital deduction and the reduction of the marital 
deduction for the widow’s, trust, by requiring that the 
estate tax be charged to the full estate prior to the deduc-
tion of the widow’s trust. After receipt of the deficiency 
notice, the petitioner filed an application in the state 
probate court to determine, under state law, the prora-
tion of the federal estate taxes paid. Notice of such 
proceeding was given all interested parties and the Dis-
trict Director of Internal Revenue. The guardian ad 
litem for the minor grandchildren filed a verified report
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stating that there was no legal objection to the proration 
of the federal estate tax as set out in the application of 
the executor. Neither the adult grandchildren nor the 
District Director of Internal Revenue filed or appeared 
in the Probate Court. The court then approved the 
application, found that the decedent’s will did not negate 
the application of the state proration statute and ordered 
that the entire federal tax be prorated and charged 
against the grandchildren’s trusts. This interpretation 
allowed the widow a marital deduction of some $3,600,000 
clear of all federal estate tax. The Commissioner, how-
ever, subsequently concluded that the ruling of the Pro-
bate Court was erroneous and not binding on him, and 
he assessed a deficiency. After payment of the deficiency, 
petitioner brought this suit in the United States District 
Court for a refund. On petitioner’s motion for summary 
judgment, the Government claimed that there was a 
genuine issue of material fact, i. e., whether the probate 
proceedings had been adversary in nature. The District 
Court held that the “decrees of the Connecticut Probate 
Court . . . under no circumstances can be construed as 
binding and conclusive upon a federal court in constru-
ing and applying the federal revenue laws.” 222 F. Supp. 
446, 457. The court went on to hold that under the 
standard applied by the state courts, there was no “clear 
and unambiguous direction against proration,” and that 
therefore the state proration statute applied. Id., at 
454. The Court of Appeals reversed, holding that the 
decedent’s will “would seem to be clear and unambiguous 
to the effect that taxes were to come out of his residual 
estate and that despite any contrary statute the testator 
specifically wished to avoid any proration.” 351 F. 2d, 
at 491. It agreed with the District Court that, in any 
event, the judgment of the State Probate Court was not 
binding on the federal court.
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II.
Petitioner in No. 240 raises the additional point that 

the Court of Appeals was incorrect in holding that de-
cedent’s will clearly negated the application of the state 
proration statute. While we did not limit the grant 
of certiorari, we affirm without discussion the holding 
of the Court of Appeals on the point. The issue presents 
solely a question of state law and “[w]e ordinarily accept 
the determination of local law by the Court of Ap-
peals . . . and we will not disturb it here.” Ragan v. 
Merchants Transfer Co., 337 U. S. 530, 534 (1949); 
General Box Co. v. United States, 351 U. S. 159, 165 
(1956); The Tungus v. Skovgaard, 358 U. S. 588, 596 
(1959). The Court of Appeals did not pass on the cor-
rectness of the resolution of the state law problem in-
volved in Bosch, No. 673, and it is remanded for that 
purpose.

III.

The problem of what effect must be given a state trial 
court decree where the matter decided there is determi-
native of federal estate tax consequences has long bur-
dened the Bar and the courts. This Court has not 
addressed itself to the problem for nearly a third of a 
century.3 In Freuler v. Helvering, 291 U. S. 35 (1934), 
this Court, declining to find collusion between the parties 
on the record as presented there, held that a prior in 
personam judgment in the state court to which the 
United States was not made a party, “[o]bviously . . . 
had not the effect of res judicata, and could not furnish

3 It may be claimed that Blair v. Commissioner, 300 U. S. 5 
(1937), dealt with the problem presently before us but that case 
involved the question of the effect of a property right determination 
by a state appellate court.
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the basis for invocation of the full faith and credit 
clause . . . .” At 43. In Freuler’s wake, at least three 
positions have emerged among the circuits. The first 
of these holds that

“. . . if the question at issue is fairly presented to 
the state court for its independent decision and is 
so decided by the court the resulting judgment if 
binding upon the parties under the state law is 
conclusive as to their property rights in the federal 
tax case . . . Gallagher v. Smith, 223 F. 2d 218, 
225.

The opposite view is expressed in Faulkersori s Estate v. 
United States, 301 F. 2d 231. This view seems to ap-
proach that of Erie R. Co. v. Tompkins, 304 U. S. 64 
(1938), in that the federal court will consider itself bound 
by the state court decree only after independent exami-
nation of the state law as determined by the highest court 
of the State. The Government urges that an interme-
diate position be adopted; it suggests that a state trial 
court adjudication is binding in such cases only when 
the judgment is the result of an adversary proceeding 
in the state court. Pierpont v. C. I. R., 336 F. 2d 277. 
Also see the dissent of Friendly, J., in Bosch, No. 673.

We look at the problem differently. First, the Com-
missioner was not made a party to either of the state pro-
ceedings here and neither had the effect of res judicata, 
Freuler v. Helvering, supra; nor did the principle of 
collateral estoppel apply. It can hardly be denied that 
both state proceedings were brought for the purpose of 
directly affecting federal estate tax liability. Next, it 
must be remembered that it was a federal taxing statute 
that the Congress enacted and upon which we are here 
passing. Therefore, in construing it, we must look to 
the legislative history surrounding it. We find that the 
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report of the Senate Finance Committee recommending 
enactment of the marital deduction used very guarded 
language in referring to the very question involved here. 
It said that “proper regard,” not finality, “should be 
given to interpretations of the will” by state courts and 
then only when entered by a court “in a bona fide ad-
versary proceeding.” S. Rep. No. 1013, Pt. 2, 80th 
Cong., 2d Sess., 4. We cannot say that the authors of 
this directive intended that the decrees of state trial 
courts were to be conclusive and binding on the compu-
tation of the federal estate tax as levied by the Congress. 
If the Congress had intended state trial court determi-
nations to have that effect on the federal actions, it cer-
tainly would have said so—which it did not do. On the 
contrary, we believe it intended the marital deduction 
to be strictly construed and applied. Not only did it 
indicate that only “proper regard” was to be accorded 
state decrees but it placed specific limitations on the 
allowance of the deduction as set out in §§ 2056 (b), (c), 
and (d). These restrictive limitations clearly indicate 
the great care that Congress exercised in the drawing of 
the Act and indicate also a definite concern with the 
elimination of loopholes and escape hatches that might 
jeopardize the federal revenue. This also is in keeping 
with the long-established policy of the Congress, as ex-
pressed in the Rules of Decision Act, 28 U. S. C. § 1652. 
There it is provided that in the absence of federal require-
ments such as the Constitution or Acts of Congress, the 
“laws of the several states . . . shall be regarded as 
rules of decision in civil actions in the courts of the 
United States, in cases where they apply.” This Court 
has held that judicial decisions are “laws of the . . . 
state” within the section. Erie R. Co. v. Tompkins, 
supra; Cohen v. Beneficial Loan Corp., 337 U. S. 541 
(1949); King v. Order of Travelers, 333 U. S. 153 (1948).
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Moreover, even in diversity cases this Court has further 
held that while the decrees of “lower state courts” should 
be “attributed some weight . . . the decision [is] not 
controlling . . .” where the highest court of the State 
has not spoken on the point. King n . Order of Travel-
ers, supra, at 160-161. And in West v. A. T. ■& T. Co., 
311 U. S. 223 (1940), this Court further held that “an 
intermediate appellate state court ... is a datum for 
ascertaining state law which is not to be disregarded by 
a federal court unless it is convinced by other persua-
sive data that the highest court of the state would decide 
otherwise.” At 237. (Emphasis supplied.) Thus, under 
some conditions, federal authority may not be bound even 
by an intermediate state appellate court ruling. It follows 
here then, that when the application of a federal statute 
is involved, the decision of a state trial court as to an 
underlying issue of state law should a fortiori not be 
controlling. This is but an application of the rule of 
Erie R. Co. v. Tompkins, supra, where state law as 
announced by the highest court of the State is to be 
followed. This is not a diversity case but the same prin-
ciple may be applied for the same reasons, viz., the under-
lying substantive rule involved is based on state law 
and the State’s highest court is the best authority on its 
own law. If there be no decision by that court then 
federal authorities must apply what they find to be the 
state law after giving “proper regard” to relevant rulings 
of other courts of the State. In this respect, it may be 
said to be, in effect, sitting as a state court. Bernhardt v. 
Polygraphic Co., 350 U. S. 198 (1956).

We believe that this would avoid much of the uncer-
tainty that would result from the “non-adversary” 
approach and at the same time would be fair to the 
taxpayer and protect the federal revenue as well.
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The judgment in No. 240 is therefore affirmed while 
that in No. 673 is reversed and remanded for further 
proceedings not inconsistent with this opinion.

It is so ordered.

Mr . Just ice  Dougla s , dissenting.
As the Court says, the issue in these cases is not 

whether the Commissioner is “bound” by the state court 
decrees. He was not a party to the state court proceed-
ings and therefore cannot be bound in the sense of res 
judicata. The question simply is whether, absent fraud 
or collusion, a federal court can ignore a state court 
judgment when federal taxation depends upon property 
rights and when property rights rest on state law, as 
they do here.

Since our 1938 decision in Erie R. Co. v. Tompkins, 
304 U. S. 64, an unbroken line of cases has held that 
the federal courts must look to state legislation, state 
decisions, state administrative practice, for the state law 
that is to be applied. See, e. g., Cities Service Oil Co. v. 
Dunlap, 308 U. S. 208; Bernhardt v. Polygraphic Co., 
350 U. S. 198. Those were diversity cases; and in them 
we have never suggested that the federal court may 
ignore a relevant state court decision because it was not 
entered by the highest state court. Indeed, we have 
held that the federal court is obligated to follow the 
decision of a lower state court in the absence of decisions 
of the State Supreme Court showing that the state law 
is other than announced by the lower court. See, e. g., 
Fidelity Union Trust Co. v. Field, 311 U. S. 169; West v. 
A. T. ■& T. Co., 311 U. S. 223; Six Companies of Cali-
fornia v. Joint Highway District, 311 U. S. 180; Stoner 
v. New York Life Ins. Co., 311 U. S. 464.

It is true that in King v. Order of Travelers, 333 U. S. 
153, we held that a federal court of appeals did not have
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to accept the decision of a state court of common pleas 
on a matter of state law. But that case was unique. 
The state court had relied upon the decision of a federal 
district court; the “Court of Common Pleas [did] not 
appear to have such importance and competence within 
[the State’s] own judicial system that its decisions should 
be taken as authoritative expositions of that State’s ‘law’ ” 
{id., at 161); “the difficulty of locating Common Pleas 
decisions [was] a matter of great practical significance” 
{ibid.); another state court had handed down an opinion 
rejecting the reasoning of the court of common pleas and 
espousing the reasoning of the Court of Appeals, illus-
trating “the perils of interpreting a Common Pleas deci-
sion as a definitive expression of [state law]” (333 U. S., 
at 162); and the interpretation of the Court of Appeals, 
which rejected the decision of the court of common pleas, 
was strongly supported by the decisions of the State 
Supreme Court. We stressed that our decision was not 
“to be taken as promulgating a general rule that federal 
courts need never abide by determinations of state law 
by state trial courts.” Ibid.

Even before it was held that federal courts must apply 
state law in diversity cases, it was incumbent upon fed-
eral courts to take state law from state court decisions 
when federal tax consequences turned on state law. In 
Freuler v. Helvering, 291 U. S. 35, the trustee under 
a decedent’s will had included in income distributed to 
the life beneficiaries amounts representing depreciation 
of the corpus. The life beneficiaries did not include the 
amounts constituting depreciation and the Commissioner 
asserted a deficiency. While the case was on appeal to 
the Board of Tax Appeals, the trustee filed an accounting 
in the state probate court, requesting its approval. The 
state court held that the life beneficiaries were not entitled 
to the distribution of depreciation of the corpus, and
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ordered that the life beneficiaries repay the trustee for 
the amount improperly distributed to them. In the tax 
litigation, the Court of Appeals ignored the state court 
determination on the ground that “no orders of the pro-
bate court, the effect of which would relate to what are 
deductions to be allowed under the national income tax-
ing law, are conclusive and binding on the federal 
courts . . . .” 62 F. 2d 733, 735. The Court reversed, 
holding that the probate court order was an order gov-
erning distribution within § 219 of the Revenue Act of 
1921. It went on to say:

“Moreover, the decision of [the probate] court, 
until reversed or overruled, establishes the law of 
California respecting distribution of the trust estate. 
It is none the less a declaration of the law of the 
State because not based on a statute, or earlier deci-
sions. The rights of the beneficiaries are property 
rights and the court has adjudicated them. What 
the law as announced by that court adjudges distrib-
utable is, we think, to be so considered in applying 
§ 219 of the Act of 1921.” 291 U. S., at 45.

The issue of the effect of a state court determination 
came up again in Blair v. Commissioner, 300 U. S. 5. 
The issue in that case was whether a beneficiary had 
effectively assigned income from a trust. In prior tax 
litigation, a federal court held that the trust was a spend-
thrift trust and that, therefore, the assignments were 
invalid and the income taxable to the beneficiary. The 
trustees then brought an action in the state court; the 
state courts determined that the trust was not a spend-
thrift trust and that the assignments were valid. The 
Board of Tax Appeals accepted the decision of the state 
court and rejected the Commissioner’s claim that peti-
tioner was liable for tax on the income. The Court
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rejected the Commissioner’s argument that the trust was 
a spendthrift trust, noting that:

“The question of the validity of the assignments is 
a question of local law. . . . By that law the char-
acter of the trust, the nature and extent of the 
interest of the beneficiary, and the power of the 
beneficiary to assign that interest in whole or in 
part, are to be determined. The decision of the 
state court upon these questions is final. ... It 
matters not that the decision was by an intermediate 
appellate court. ... In this instance, it is not 
necessary to go beyond the obvious point that the 
decision was in a suit between the trustees and the 
beneficiary and his assignees, and the decree which 
was entered in pursuance of the decision determined 
as between these parties the validity of the partic-
ular assignments. Nor is there any basis for a charge 
that the suit was collusive and the decree inopera-
tive. . . . The trustees were entitled to seek the 
instructions of the court having supervision of the 
trust. That court entertained the suit and the ap-
pellate court, with the first decision of the Circuit 
Court of Appeals before it, reviewed the decisions 
of the Supreme Court of the State and reached a 
deliberate conclusion. To derogate from the au-
thority of that conclusion and of the decree it com-
manded, so far as the question is one of state law, 
would be wholly unwarranted in the exercise of 
federal jurisdiction.

“In the face of this ruling of the state court it 
is not open to the Government to argue that the 
trust ‘was, under the [state] law, a spendthrift 
trust.’ The point of the argument is that, the trust 
being of that character, the state law barred the

262-921 0 - 68 - 33
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voluntary alienation by the beneficiary of his in-
terest. The state court held precisely the contrary.” 
Id., 9-10.

I would adhere to Freuler v. Helvering, supra, and 
Blair v. Commissioner, supra. There was no indication 
in those cases that the state court decision would not 
be followed if it was not from the highest state court.

The idea that these state proceedings are not to be 
respected reflects the premise that such proceedings are 
brought solely to avoid federal taxes. But there are 
some instances in which an adversary proceeding is 
impossible (see, e. g., Estate of Darlington v. Commis-
sioner, 302 F. 2d 693; Bra verman & Gerson, The Con-
clusiveness of State Court Decrees in Federal Tax Litiga-
tion, 17 Tax L. Rev. 545, 570-572 (1962)), and many 
instances in which the parties desire a determination of 
their rights for other than tax reasons.

Not giving effect to a state court determination may 
be unfair to the taxpayer and is contrary to the con-
gressional purpose of making federal tax consequences 
depend upon rights under state law. The result will be 
to tax the taxpayer or his estate for benefits which he 
does not have under state law. This aspect is empha-
sized in Blair v. Commissioner, supra, where the Gov-
ernment attempted to tax the taxpayer for income to 
which he had no right under state law. In Second 
National Bank v. United States, the grandchildren’s 
trusts will be assessed for the estate taxes, since the 
state court held that the proration statute applied; 
but the estate tax will be computed as if the proration 
statute did not apply—the marital deduction will be 
decreased and the tax increased. Or take the case where 
a state court determines that X does not own a house. 
After X dies, a federal court determines that the state 
court was wrong and that X owned the house, and it
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must be included in his gross estate even though it does 
not pass to his heirs. I cannot believe that Congress 
intended such unjust results.

This is not to say that a federal court is bound by all 
state court decrees. A federal court might not be bound 
by a consent decree, for it does not purport to be a 
declaration of state law; it may be merely a judicial 
stamp placed upon the parties’ contractual settlement. 
Nor need the federal court defer to a state court decree 
which has been obtained by fraud or collusion. But 
where, absent those considerations, a state court has 
reached a deliberate conclusion, where it has construed 
state law, the federal court should consider the decision 
to be an exposition of the controlling state law and give 
it effect as such.

Mr . Justi ce  Harlan , whom Mr . Justi ce  Fortas  joins, 
dissenting.

The central issue presented by these two cases is 
whether and in what circumstances a judgment of a 
lower state court is entitled to conclusiveness in a subse-
quent federal proceeding, if the state judgment estab-
lishes property rights from which stem federal tax con-
sequences. The issue is doubly important: it is a difficult 
and intensely practical problem, and it involves basic 
questions of the proper relationship in this context be-
tween the state and federal judicial systems. For reasons 
which follow, I am constrained to dissent from the reso-
lution reached by the Court in both cases.

I.
It is useful first to summarize the legal and factual 

circumstances out of which these cases arose.
In No. 240, Second National Bank, the decedent’s 

will and codicil provided that one-third of the residuary 
estate should be held in trust for the decedent’s widow, 
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who was given a general testamentary power of appoint-
ment over the corpus, and that the balance should be 
held in separate trusts for his nine grandchildren. The 
widow’s trust was plainly within the terms of the marital 
deduction provided by § 2056 (b)(5) of the Internal 
Revenue Code of 1954; the issue in this instance thus 
simply involves determination of the amount of this trust, 
and hence the amount of the marital deduction. Under 
Connecticut’s tax-proration statute, Conn. Gen. Stat. Rev. 
§ 12-401, a bequest exempt from estate tax, as here by 
reason of the federal marital deduction, is not reduced 
by any portion of such tax. Accordingly, if the prora-
tion statute is applicable to this decedent’s will, the 
widow’s trust would bear no part of the federal estate 
tax, and its entire burden would instead fall upon the 
grandchildren’s trusts. The amount of the marital 
deduction would be correspondingly increased.

By its terms, the state proration statute is to be applied 
unless the “testator otherwise directs.” Article I of the 
decedent’s will provided, without apparent ambiguity, 
that the “provisions of any statute requiring the appor-
tionment or proration of [estate] taxes . . . shall be 
without effect in the settlement of my estate.” Nonethe-
less, the executor, petitioner here, contended to the Com-
missioner that the statute was applicable, and, upon 
receipt of the 30-day deficiency letter,1 applied to the 
Probate Court for the District of Hamden, Connecticut, 
for a determination that the estate taxes should be appor-
tioned under the terms of the state statute. Notice of 
the application was given to the District Director of

1 The deficiency was assessed at $1,333,194.35, plus interest. If the 
proration statute is applicable, as the executor has contended, the 
marital deduction attributable to the widow’s trust would be approxi-
mately $3,600,000. If the statute is not applicable, as the Com-
missioner has held, the marital deduction would be approximately 
$1,700,000.
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Internal Revenue, but, in accord with the Service’s con-
sistent position with reference to such state proceedings, 
Mim. 6134, Apr. 3, 1947, 1947 CCH Fed. Tax Rep. fl 6137, 
no appearance was entered in his behalf.

Apart from the executor’s application, the probate 
court had the benefit only of argument from the guardian 
ad litem of the grandchildren; the guardian acknowl-
edged that proration under the statute would place the 
burden of the estate tax entirely upon his wards’ trusts, 
but nevertheless concluded that he had “no objection” 
to the executor’s application. The court, filing a written 
opinion, determined that the decedent’s disclaimer of 
the statute was ambiguous, and therefore concluded that 
the statute was applicable. Petitioner thereupon paid 
the assessed deficiency, and brought this suit for a refund. 
The District Court and the Court of Appeals both con-
cluded that, because of the character of Connecticut’s 
probate court system,2 the state judgment was not con-
clusive of the applicability of the proration statute. 222 
F. Supp. 446; 351 F. 2d 489.

In No. 673, Estate of Bosch, the decedent created in 
1930 a revocable inter vivos trust in favor of his wife, 
which also granted to her a general testamentary power 
of appointment over the corpus. In 1951, the decedent’s 
wife, in order to take advantage of the Powers of Appoint-
ment Act of 1951, 65 Stat. 91, executed an instrument 
which purportedly converted the general power into a 
special power of appointment. Upon the decedent’s 
death in 1957, his executor sought a marital deduction 
for the amount of the inter vivos trust; under § 2056

2 The District Court concluded that Connecticut probate courts 
are not courts of records (but see Shelton v. Hadlock, 62 Conn. 143, 
25 A. 483, and 1 Locke & Kohn, Connecticut Probate Practice 30 
(1951)), that its decrees are without legal effect in the State’s 
higher courts, and that their decrees are also subject to collateral 
attack even in another probate district. 222 F. Supp., at 457; see 
also 351 F. 2d, at 494.
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(b)(5), the trust would qualify for the deduction only 
if the decedent’s wife held at his death a general power 
of appointment over the corpus.

The Commissioner, on the basis of the release signed 
in 1951 by the widow, disallowed the deduction, but the 
executor sought from the Tax Court a redetermination 
of the resulting deficiency. While the Tax Court pro-
ceeding was still pending, the executor petitioned in the 
New York Supreme Court for a determination under state 
law of the validity of the 1951 release. The Tax Court, 
with the Commissioner’s assent, temporarily suspended 
its proceeding. In the state court, each of the three 
parties—the trustee, the widow, and the guardian ad 
litem of an infant who was a possible beneficiary—con-
tended that the release was a nullity. The state court 
adopted their unanimous view. The Tax Court there-
upon accepted the state trial court decision as an “author-
itative exposition” of the requirements of state law. 43 
T. C. 120. A divided Court of Appeals affirmed. 363 
F. 2d 1009.

II.
The issue here, despite its importance in general, is 

essentially quite a narrow one. The questions of law 
upon which taxation turns in these cases are not among 
those for which federal definitions or standards have 
been provided; compare Burnet v. Harmel, 287 U. S. 103, 
110; Heiner v. Mellon, 304 U. S. 271, 279; Lyeth v. Hoey, 
305 U. S. 188, 194; it is, on the contrary, accepted 
that federal tax consequences have here been imposed 
by Congress on property rights as those rights have been 
defined and delimited by the pertinent state laws. The 
federal revenue interest thus consists entirely of the 
expectation that the absence or presence of the rights 
will be determined accurately in accordance with the 
prevailing state rules. The question here is, however, 
not how state law must in the context of federal taxation
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ordinarily be determined; it is instead the more narrow 
one of whether and under what conditions a lower state 
court adjudication of a taxpayer’s property rights is con-
clusive when subsequently the federal tax consequences 
of those rights are at issue in a federal court.

The problem may not, as the Court properly observes, 
be resolved by reference to the principles of res judicata 
or collateral estoppel, see generally Cromwell v. County 
of Sac, 94 U. S. 351, 352-353; the Revenue Service has 
not, and properly need not have, entered an appearance 
in either of the state court proceedings in question here. 
Nor do the pertinent provisions of the revenue laws, or 
their legislative history, provide an adequate guide to the 
solution of the problem; the only direct reference in that 
lengthy history relevant to these questions is imprecise 
and equivocal.3 The cases in this Court are scarcely 
more revealing; they are, as Judge Friendly remarked 
below, “cryptic” and “rather dated.” 363 F. 2d 1009, 
1015.

It is, of course, plain that the Rules of Decision Act, 
28 U. S. C. § 1652, is applicable here, as it is, by its 
terms, to any situation in which a federal court must 
ascertain and apply the law of any of the several States. 
Nor may it be doubted that the judgments of state 
courts must be accepted as a part of the state law to 
which the Act gives force in federal courts, Erie R. Co. 
v. Tompkins, 304 U. S. 64; it is not, for that purpose, 

3 A supplementary report of the Senate Finance Committee, con-
cerned with the legislation which eventually became the Revenue 
Act of 1948, said simply that “proper regard should be given to 
interpretations of the will rendered by a court in a bona fide adver-
sary proceeding.” S. Rep. No. 1013, Pt. 2, 80th Cong., 2d Sess., 4. 
This language is doubtless broadly consistent with virtually any 
resolution of these issues, but it is difficult to see the pertinence of 
the sentence’s last four words if, as the Court suggests, conchisive- 
ness was intended to be given to the State’s highest court, but to 
none other.
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material whether the jurisdiction of the federal court in 
a particular case is founded upon diversity of citizenship 
or involves a question arising under the laws of the 
United States.4 This need not mean, however, that every 
state judgment must be accepted by federal courts as 
conclusive of state law. The Court has, for example, 
never held, even in diversity cases, where the federal 
interest consists at most in affording a “neutral” forum, 
that the judgments of state trial courts must in all cases 
be taken as conclusive statements of state law;5 apart 
from a series of cases decided at the 1940 Term,6 the 
Court has consistently acknowledged that the character 
both of the state proceeding and of the state court itself 
may be relevant in determining a judgment’s conclusive-
ness as a statement of state law.7 This same result must

4 See, e. g., Maternally Yours, Inc. v. Your Maternity Shop, Inc., 
234 F. 2d 538; Friendly, In Praise of Erie—and of the New Federal 
Common Law, 39 N. Y. U. L. Rev. 383, 408, n. 122; Note, The 
Competence of Federal Courts to Formulate Rules of Decision, 77 
Harv. L. Rev. 1084, 1087.

5 See King v. Order of Travelers, 333 U. S. 153. Compare Bern-
hardt v. Polygraphic Co., 350 U. S. 198, 204, 209-211.

G Fidelity Union Trust Co. v. Field, 311 U. S. 169; Six Companies 
of California v. Joint Highway District, 311 U. S. 180; West v. 
A. T. & T. Co., 311 U. S. 223; and Stoner v. New York Life Ins. 
Co., 311 U. S. 464. See also Vandenbark v. Owens-Illinois Glass 
Co., 311 U. S. 538. All these cases, with the possible exception of 
Field, and apart from the rather different issue in Vandenbark, con-
cerned intermediate state courts. They have been strongly and 
repeatedly criticized by commentators. Judge Friendly, for exam- 
ple, described them as “outrages,” supra, at 401. See also Corbin, 
The Laws of the Several States, 50 Yale L. J. 762, 766-768; Clark, 
State Law in the Federal Courts, 55 Yale L. J. 267, 290-292; and 
2 Crosskey, Politics and the Constitution 922-927 (1953). It may 
also be wondered whether these cases have any vitality left after 
King and Bernhardt, supra.

7 Freuler v. Helvering, 291 U. S. 35; King v. Order of Travelers, 
supra; Bernhardt v. Polygraphic Co., supra.
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surely follow a fortiori in cases in which the application 
of a federal statute is at issue.

Similarly, it is difficult to see why the formula now 
ordinarily employed to determine state law in diversity 
cases—essentially that, absent a recent judgment of the 
State’s highest court, state cases are only data from 
which the law must be derived—is necessarily applicable 
without modification in all situations in which federal 
courts must ascertain state law. The relationship be-
tween the state and federal judicial systems is simply 
too delicate and important to be reduced to any single 
standard. See Hill, The Erie Doctrine in Bankruptcy, 
66 Harv. L. Rev. 1013; Note, The Competence of Federal 
Courts to Formulate Rules of Decision, 77 Harv. L. Rev. 
1084. Compare, e. g., Morgan v. Commissioner, 309 U. S. 
78, 80-81; Cardozo, Federal Taxes and the Radiating 
Potencies of State Court Decisions, 51 Yale L. J. 783. 
The inadequacy of this formula is particularly patent 
here, where, unlike the cases in which it was derived, the 
federal court is confronted ’ by precisely the legal and 
factual circumstances upon which the state court has 
already passed.

Accordingly, although the Rules of Decision Act and 
the Erie doctrine plainly offer relevant guidance to the 
appropriate result here, they can scarcely be said to 
demand any single conclusion.

HI.
Given the inconclusiveness of these sources, it is 

essential to approach these questions in terms of the 
various state and federal interests fundamentally at 
stake. It suffices for present purposes simply to indi-
cate the pertinent factors. On one side are certain of 
the principles which ultimately are the wellsprings both 
of the Rules of Decision Act and of the Erie doctrine. 
First among those is the expectation that scrupulous
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adherence by federal courts to the provisions of state 
law, as reflected both in local statutes and in state court 
decisions, will promote an appropriate uniformity in the 
administration of law within each of the States. Uni-
formity will, in turn, assure proper regard in the federal 
courts for the areas of law left by the Constitution to 
state discretion and administration, and, in addition, will 
prevent the incongruity that stems from dissimilar treat-
ment by state and federal courts of the same or similar 
factual situations. Finally, it must be acknowledged that 
state courts are unquestionably better positioned to 
measure the requirements of their own laws; even the 
lowest state court possesses the tangible advantage of a 
close familiarity with the meaning and purposes of its 
local rules of law.

On the other side are important obligations which 
spring from the practical exigencies of the administra-
tion of federal revenue statutes. It can scarcely be 
doubted that if conclusiveness for federal tax purposes 
were attributed to any lower state court decree, whether 
the product of genuinely adversary litigation or not, 
there would be many occasions on which taxpayers might 
readily obtain favorable, but entirely inaccurate, deter-
minations of state law from unsuspecting state courts. 
One need not, to envision this hazard, assume either 
fraud by the parties or any lack of competence or dis-
interestedness among state judges; no more would be 
needed than a complex issue of law, a crowded calendar, 
and the presentation to a busy judge of but essentially 
a single viewpoint. The consequence of any such occur-
rence would be an explication of state law that would not 
necessarily be either a reasoned adjudication of the issues 
or a consistent application of the rules adopted by the 
State’s appellate courts.

It is difficult to suppose that adherence by federal 
courts to such judgments would contribute materially to
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the uniformity of the administration of state law, or that 
the taxpayer would be unfairly treated if he were obliged 
to act, for purposes of federal taxation, as if he were 
governed by a more accurate statement of the require-
ments of state law. Certainly it would contribute noth-
ing to the uniformity or accuracy of the administration 
of the federal revenue statutes if federal courts were 
compelled to adhere in all cases to such judgments.8

IV.
The foregoing factors might, of course, be thought con-

sistent with a variety of disparate resolutions of the 
questions these two cases present. If emphasis is placed 
principally upon the importance of uniformity in the 
application of law within each of the several States, and 
thereby upon the apparent unfairness to an individual 
taxpayer if an issue of state law were differently decided 
by state and federal courts, it might seem appropriate to 
accept, in all but the most exceptional of circumstances, 
the judgment of any state court that has addressed the 
question at issue. This is the viewpoint identified with 
the opinion of the Court of Appeals for the Third Circuit 
in Gallagher v. Smith, 223 F. 2d 218; it is, in addition, 
apparently the rule adopted today by my Brother 
Douglas . Conversely, if emphasis is placed principally 
upon the hazards to the federal fisc from dubious deci-
sions of lower state courts, it might be thought necessary 
to require federal courts to examine for themselves, absent 
a judgment by the State’s highest court, the content in 
each case of the pertinent state law. This, as I under-
stand it, is the rule adopted by a majority of the Court 
today.

8 See, on the importance of uniformity in federal taxation, Hylton 
v. United States, 3 Dall. 171, 180; Cahn, Local Law in Federal 
Taxation, 52 Yale L. J. 799.



480 OCTOBER TERM, 1966.

Har lan , J., dissenting. 387 U. S.

In my opinion, neither of these positions satisfactorily 
reconciles the relevant factors involved. The former 
would create excessive risks that federal taxation will be 
evaded through the acquisition of inadequately considered 
judgments from lower state courts, resulting from pro-
ceedings brought, in reality, not to resolve truly conflict-
ing interests among the parties but rather as a predicate 
for gaining foreseeable tax advantages, and in which the 
point of view of the United States had never been pre-
sented or considered. The judgment resulting from such 
a proceeding might well differ only in form from a con-
sent decree. The United States would be compelled 
either to accept as binding upon its interests such a judg-
ment, or to participate in every state court proceeding, 
brought at the taxpayer’s pleasure, which might establish 
state property rights with federal tax consequences.

The second position, on the other hand, would require 
federal intervention into the administration of state law 
far more frequently than the federal interests here 
demand; absent a judgment of the State’s highest court, 
federal courts must under this rule re-examine and, if 
they deem it appropriate, disregard the previous judg-
ment of a state court on precisely the identical question 
of state law. The result might be widely destructive 
both of the proper relationship between state and federal 
law and of the uniformity of the administration of law 
within a State.

The interests of the federal treasury are essentially 
narrow here; they are entirely satisfied if a considered 
judgment is obtained from either a state or a federal 
court, after consideration of the pertinent materials, of 
the requirements of state law. For this purpose, the Com-
missioner need not have, and does not now ask, an oppor-
tunity to relitigate in federal courts every issue of state 
law that may involve federal tax consequences; the fed-
eral interest requires only that the Commissioner be per-
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mitted to obtain from the federal courts a considered 
adjudication of the relevant state law issues in cases in 
which, for whatever reason, the state courts have not 
already provided such an adjudication. In turn, it may 
properly be assumed that the state court has had an 
opportunity to make, and has made, such an adjudica-
tion if, in a proceeding untainted by fraud, it has had 
the benefit of reasoned argument from parties holding 
genuinely inconsistent interests.

I would therefore hold that in cases in which state- 
adjudicated property rights are contended to have federal 
tax consequences, federal courts must attribute conclu-
siveness to the judgment of a state court, of whatever 
level in the state procedural system, unless the litigation 
from which the judgment resulted does not bear the 
indicia of a genuinely adversary proceeding. I need not 
undertake to define with any particularity the weight I 
should give to the various possible factors involved in 
such an assessment; it suffices to illustrate the more 
important of the questions which I believe to be perti-
nent. The principal distinguishing characteristic of a 
state proceeding to which, in my view, conclusiveness 
should be attributed is less the number of parties repre-
sented before the state court than it is the actual 
adversity of their financial and other interests. It would 
certainly be pertinent if it appeared that all the parties 
had instituted the state proceeding solely for the pur-
pose of defeating the federal revenue. The taking of 
an appeal would be significant, although scarcely deter-
minative. The burden would be upon the taxpayer, in 
any case brought either for a redetermination of a defi-
ciency or for a refund, to overturn the presumption, 
Welch v. Helvering, 290 U. S. Ill, 115, that the Com-
missioner had correctly assessed the necessary tax by 
establishing that the state court had had an opportunity 
to make, and had made, a reasoned resolution of the 
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state law issues, after a proceeding in which the pertinent 
viewpoints had been presented. Proceedings in which 
one or more of the parties had been guilty of fraud in 
the presentation of the issues to the state court would, 
of course, ordinarily be entitled to little or no weight in 
the federal court’s determination of state law.

I recognize, of course, that this approach lacks the 
precision of both the contrasting yardsticks suggested 
by the Court and by my Brother Douglas . Yet I 
believe that it reflects more faithfully than either of 
those resolutions the demands of our federal system and 
of the competing interests involved.9

V.
I would apply these general principles to the present 

cases in the following manner. In No. 240, the Court of 
Appeals agreed with the District Court that “it was 
unnecessary” to make a finding on whether the proceed-
ings in the Connecticut probate court were collusive or 
“nonadversary,” since the decrees of the probate court 
could “ ‘under no circumstances’ ” be considered binding. 
351 F. 2d 489, 494. I would therefore vacate the judg-
ment of the Court of Appeals and remand the cause for

9 It may be doubted, however, whether this approach would actu-
ally produce serious practical disadvantages. It is essentially the 
standard which has been embodied in the Treasury Regulations since 
1919, see now Treas. Reg. §§ 20.2053-1 (b) (2), 20.2056(e)-2(d) (2), 
and which was urged before this Court in these cases by counsel 
for the United States. It is, moreover, similar to the standards 
employed in various opinions by a number of the courts of appeals. 
See, e. g., Saulsbury v. United States, 199 F. 2d 578; Brodrick v. 
Gore, 224 F. 2d 892; In re Sweet’s Estate, 234 F. 2d 401; Old Kent 
Bank & Trust Co. v. United States, 362 F. 2d 444. See also Cahn, 
supra, at 818-819; Braverman & Gerson, The Conclusiveness of 
State Court Decrees in Federal Tax Litigation, 17 Tax L. Rev. 545. 
If any practical difficulties actually attend this standard, they have 
apparently not, despite its wide use, yet appeared.



COMMISSIONER v. ESTATE OF BOSCH. 483

456 Fo rt a s , J., dissenting.

further proceedings in accordance with the views ex-
pressed herein.

In No. 673, the Court of Appeals apparently con-
cluded that, absent fraud or collusion, any state court 
proceeding which terminates in a judgment binding on 
the parties as to their rights under state law is also con-
clusive for purposes of federal taxation. 363 F. 2d 1009, 
1014. I would therefore reverse the judgment of the 
Court of Appeals, and again would remand the cause 
for further proceedings consistent with the views ex-
pressed in this opinion.

Mr . Just ice  Fortas , dissenting.
While I join the dissenting opinion of my Brother 

Harlan , I believe it appropriate to add these few com-
ments. As my Brother Harlan  states, in a case in which 
federal tax consequences depend upon state property 
interests, a federal court should accept the final con-
clusion of a competent state court, assuming that such 
a conclusion is an adjudication of substance arrived at 
after adversary litigation and on the basis of the same 
careful consideration that state courts normally accord 
cases involving the determination of state property 
interests. The touchstone of whether the state proceed-
ing was “adversary” is not alone entirely satisfactory. 
I think that this concept has been helpfully embellished 
by Judge Raum of the United States Tax Court in the 
Bosch case, 43 T. C. 120, 123-124. Judge Raum suggests 
that among the factors to be considered in determining 
whether the decision of the state court is to be accepted 
as final for federal tax purposes are the following: 
whether the state court had jurisdiction, and whether its 
determination is fully binding on the parties; whether, 
in practice, the decisions of the state court have prece-
dential value throughout the State; whether the Com-
missioner was aware of the state proceedings and had an 
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opportunity to participate; whether the state court 
“rendered a reasoned opinion and reached a ‘deliberate 
conclusion’, Blair v. Commissioner, 300 U. S. [5,] at p. 
10”; whether the state decision has potentially offsetting 
tax consequences in respect of the state court litigant’s 
federal taxes; and, in general, whether the state court 
decision “authoritatively determined” future property 
rights, and thus, as Judge Raum stated, “provided more 
than a label for past events . . . .”
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLORADO.
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Railway Express Agency (REA) applied to the Interstate Com-
merce Commission (ICC) for authorization under § 20a of the 
Interstate Commerce Act to sell 500,000 authorized but unissued 
shares of its stock to Greyhound Corporation. Greyhound agreed, 
upon acquisition of these shares, to offer for 60 days to purchase 
up to 1 million shares of outstanding REA stock, all of which is 
owned by railroads which have the right of first refusal. REA 
and Greyhound had entered into a “Memorandum of Under-
standing” which contemplated efficiencies and savings through 
consolidation of terminal facilities, garages, communications, adver-
tising, and sales forces. Section 20a (2) of the Act provides for 
ICC authorization of a carrier’s stock issuance if “for some lawful 
object within [the applicant’s] corporate purposes, and compatible 
with the public interest.” Finding the issuance of the 500,000 
shares for sale to Greyhound to be urgently needed, the ICC 
authorized the issuance under § 20a without a hearing, and de-
clined to decide, pending the outcome of Greyhound’s 60-day 
offer, the questions of control under § 5 of the Interstate Com-
merce Act or anticompetitive effect under § 7 of the Clayton Act. 
A three-judge District Court sustained the ICC order. Held:

1. The ICC is required, as a general rule, under its duty to 
determine that the proposed transaction is in the “public interest” 
and for a “lawful object,” to consider control and anticompetitive 
consequences before approving a stock issuance under § 20a (2) 
of the Interstate Commerce Act. Pp. 492-498.

2. The ICC did not exceed its discretion in deferring considera-
tion of the issue of REA’s control by Greyhound, as radical 
changes in the relevant facts might take place in the 60-day 
period, and it is highly unlikely that any harm could flow to 
appellants or to the public interest from a deferral limited to that 
issue. Pp. 499-501.

3. The ICC exceeded its discretion in deferring consideration 
of the anticompetitive issues. Pp. 501-507.

262-921 0 - 68 - 34
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(a) While the ICC’s duty to consider anticompetitive issues 
under the public interest standard of § 5 of the Interstate Com-
merce Act arises only after a threshold finding of control, no such 
preliminary finding need be made to trigger the ICC’s duty under 
the Clayton Act. P. 501.

(b) With respect to at least some of the anticompetitive issues 
presented by REA’s application the relevant facts will not change 
significantly during the 60-day period. Pp. 502-503.

(c) With Greyhound’s holding of 500,000 shares (20%) of 
REA’s stock there is likely to be immediate and continuing co-
operation between the companies, which appellants claim will be 
to their detriment and which the Government concedes may be 
against the public interest. If such an alliance would in fact be 
against the public interest, § 7 of the Clayton Act requires that 
it be stopped in its incipiency. P. 504.

(d) Before the ICC can justify a diversification of ownership 
on the grounds that REA has an urgent need for funds and would 
be better off more independent of the railroads, it must consider 
whether the action approved would operate to the detriment of 
REA or the public interest. Pp. 505-506.

(e) There is little merit to the Government’s contention 
that deferral of the anticompetitive issues is strongly supported 
by considerations of administrative convenience. Pp. 506-507.

255 F. Supp. 704, reversed and remanded.

William H. Dempsey, Jr., argued the cause for appel-
lants. With him on the briefs were Jeremiah C. Water-
man, Royce D. Sickler, C. W. Fiddes, David Axelrod, 
Eugene T. Liipfert, Benjamin W. Boley, Martin J. Flynn, 
Giles Morrow, Peter T. Beardsley, Harry Jordan and 
R. Edwin Brady.

Robert S. Rifkind argued the cause for the United 
States et al. With him on the brief were Solicitor 
General Marshall, Assistant Attorney General Turner, 
Howard E. Shapiro, Robert W. Ginnane and Betty Jo 
Christian. Thomas D. Barr argued the cause for ap-
pellees Railway Express Agency, Inc., et al. Mr. Barr 
filed a brief for Railway Express Agency, Inc. Owen 
Jameson filed a brief for appellee Greyhound Corp.
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Mr . Justice  Brennan  delivered the opinion of the 
Court.

The question in this case is whether the Interstate 
Commerce Commission complied with its statutory 
responsibilities under § 20a of the Interstate Commerce 
Act1 when it approved without consideration of control 
or anticompetitive consequences the issuance to appellee 
Greyhound Corporation of 500,000 shares of the common 
stock of appellee Railway Express Agency, Inc. (REA).

REA provides railroad express service and is also a 
motor common carrier. The approximately 2,000,000 
shares of REA common stock outstanding are entirely 
owned by railroads and no railroad stockholder may dis-
pose of its shares without first offering them to the other 
railroad stockholders. REA also is authorized, however, 
to issue 500,000 additional shares of common stock with-
out first offering them to its stockholders. Greyhound, 
which operates an express carrier service through its 
wholly owned subsidiary Greyhound Lines, Inc., a motor 
carrier of passengers and express subject to the Interstate 

1 Section 20a of the Interstate Commerce Act, as amended, 41 
Stat. 494, 49 U. S. C. §20a, provides in pertinent part:

“(2) It shall be unlawful for any carrier to issue any share of 
capital stock . . . even though permitted by the authority creating 
the carrier corporation, unless and until, and then only to the extent 
that, upon application by the carrier, and after investigation by the 
Commission of the purposes and uses of the proposed issue and the 
proceeds thereof, . . . the Commission by order authorizes such 
issue .... The Commission shall make such order only if it finds 
that such issue ... (a) is for some lawful object within its corpo-
rate purposes, and compatible with the public interest, which is 
necessary or appropriate for or consistent with the proper perform-
ance by the carrier of service to the public as a common carrier, and 
which will not impair its ability to perform that service, and (b) is 
reasonably necessary and appropriate for such purpose.”

Common carriers by motor vehicle are made subject to the pro-
visions of § 20a (2) by § 214 of the Act, as amended, 49 Stat. 557, 
49 U. S. C. §314.
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Commerce Act, agreed to purchase these 500,000 shares. 
REA thereupon applied to the ICC for an order under 
§ 20a approving the transaction. Minority railroad REA 
stockholders, motor bus competitors of Greyhound, motor 
carriers, and freight forwarders intervened in the pro-
ceeding to protest against approval of the transaction. 
They alleged, among other things, the necessity of a hear-
ing on the questions whether Greyhound’s acquisition of 
the stock was in the “public interest” and for a “lawful 
object” as those terms are used in § 20a. The ICC 
approved the acquisition without a hearing. A three- 
judge District Court for the District of Colorado sustained 
the ICC order. 255 F. Supp. 704. We noted probable 
jurisdiction. 385 U. S. 897. We reverse with direction 
to the District Court to enter a new judgment remanding 
the case to the ICC for further proceedings consistent 
with this opinion.

I.
REA was organized in 1929 and until 1961 operated 

on a nonprofit basis under a pooling agreement with the 
railroads. See Securities and Acquisition of Control of 
Railway Express Agency, Inc., 150 I. C. C. 423. Financial 
difficulties forced abandonment of the nonprofit opera-
tion and REA was converted to a profit and loss basis 
in order to effect more efficient and economic operation. 
See Express Contract, 1959, 308 I. C. C. 545, 549-550. 
In addition, REA was released from restrictions against 
use of carriers other than railroads. In 1963 REA’s by-
laws were amended to eliminate a limitation against stock 
ownership except by railroads; the disposition of shares 
by a railroad, however, was made subject to the right 
of first refusal of the other railroad stockholders. The 
issuance of 500,000 additional shares not subject to the 
right of first refusal was also authorized, but only upon 
the consent of two-thirds of the railroad stockholders.
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Greyhound, principally a passenger carrier, became 
interested in expanding its growing express business. In 
January 1964 Greyhound offered to purchase, subject 
to ICC approval, at least 67% of REA’s stock, of which 
Greyhound intended to offer 16% to major airlines. 
Greyhound also agreed to finance part of REA’s capital 
requirements as part of a plan to coordinate the express 
services of both companies. This proposal was defeated 
by railroad stockholders.

REA and Greyhound persisted in their efforts to coordi-
nate their operations. Greyhound proposed to acquire a 
20% interest in REA through acquisition of REA’s 
500,000 authorized but unissued shares, stating that its 
“interest in REA . . . stems primarily from our views 
as to the improvements . . . which could be realized 
through combination and correlation of certain of our 
facilities and services.” Greyhound offered to pay $16 
per share if permitted to name one-fifth of the REA 
Board of Directors and if the REA Board would declare 
its intention “to consider seriously and work toward a 
long-term agreement between REA and Greyhound to 
consolidate operating functions and facilities . . . ,” and 
if, further, the REA Board would agree “to consider 
seriously at a later time . . .” the sale of REA stock 
to airlines and the general public. Finally, Greyhound 
offered, if permitted to acquire the 500,000 shares, to 
purchase enough additional shares at $25 each to give 
it 50% of the stock of REA, the offer to remain open 
for 60 days following Greyhound’s acquisition of the 
500,000 shares. It expressed willingness, however, to 
purchase the 500,000 shares and leave “to the future the 
question of the acquisition of additional shares by Grey-
hound and giving the railroads an opportunity to recon-
cile their views on this question.”

REA countered with an offer to sell the 500,000 shares 
at $20 per share provided Greyhound would agree to 
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offer within the 60-day period to purchase an additional 
1,000,000 shares of the outstanding stock at the same 
price. The agreement was consummated on this basis 
subject to ICC approval.

REA’s application to the ICC sought approval only 
of the issuance to Greyhound of the 500,000 shares. The 
application was supplemented with detailed data review-
ing the negotiations, a statement of REA’s financial con-
dition and a statement of the purposes to which the 
$10,000,000 realized from the sale of the 500,000 shares 
would be applied. The burden of the protests of numer-
ous intervenors was that the transaction was not in the 
“public interest” and for a “lawful object,” but rather 
was the first step toward establishing a virtual monopoly 
of express transportation, and would result in “control” 
by Greyhound of REA, necessitating a hearing under § 5 
of the Act.2 The Department of Justice also intervened. 
It urged the ICC to conduct a hearing to determine 
whether the transaction would violate § 7 of the Clayton 
Act,3 suggesting that, while a § 5 proceeding might be

2 Section 5 (2)(a)(i) of the Act, as amended, 41 Stat. 480, 482, 
49 U. S. C. § 5 (2)(a)(i), authorizes any carrier, with the approval 
and authorization of the Commission, “to acquire control of another 
through ownership of its stock or otherwise . . . Upon application 
of a carrier seeking such authority, the Commission “shall afford 
reasonable opportunity for interested parties to be heard,” and if 
“the Commission finds that, subject to such terms and conditions 
and such modifications as it shall find to be just and reasonable, 
the proposed transaction is within the scope of subdivision (a) . . . 
and will be consistent with the public interest, it shall enter an order 
approving and authorizing such transaction, upon the terms and 
conditions, and with the modifications, so found to be just and 
reasonable . . . .” §5 (2) (b).

3 Section 7 of the Clayton Act, as amended, 38 Stat. 731, 15 
U. S. C. § 18, provides in pertinent part:

“No corporation engaged in commerce shall acquire, directly or 
indirectly, the whole or any part of the stock ... of another corpo-
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unnecessary, one might be instituted and consolidated 
with the recommended Clayton Act § 7 proceeding, since 
the anticompetitive issues involved would be virtually 
identical.

Division Three of the ICC approved the application 
without hearing, ruling that investigation into the “con-
trol” and “anticompetitive” issues “would not be appro-
priate at this time . . . .” After the ICC denial of peti-
tions for reconsideration this action to enjoin and set 
aside the ICC order was filed. The full Commission 
meanwhile reconsidered and affirmed the action of Divi-
sion Three but postponed the effective date of the order 
pending the conclusion of judicial proceedings.

In the District Court the parties adhered basically to 
the positions maintained before the ICC, except that the 
Department of Justice abandoned its position urging a 
hearing on the § 7 question and declined either to support 
or to oppose the ICC order. In sustaining the order the 
District Court reasoned that, while the ICC might be 
required in some circumstances to consider “control” and 
“anticompetitive” issues before approving a stock issu-
ance under § 20a, the ICC properly exercised discretion 
to defer consideration of such questions in this case until 
after it was determined whether and to what extent Grey-
hound would succeed in purchasing additional shares from 
railroad stockholders; only then would the “chain of 
events started by the stock issuance . . . [be] ascertain-
able rather than conjectural.” 255 F. Supp. 704, 709.

In this Court the Government concedes, and the other 
appellees assume arguendo, that important issues of “con-
trol” and “anticompetitive” effects were involved in 
the application before the ICC. The Government has 
completely reversed its position from what it was before 

ration engaged also in commerce, where in any line of commerce 
in any section of the country, the effect of such acquisition may be 
substantially to lessen competition, or to tend to create a monopoly.”
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the ICC, arguing here that § 20a was designed to accom-
plish only the limited objective of protecting stockholders 
and the public from fiscal manipulation, and that, in any 
event, postponement of consideration of “control” and 
“anticompetitive” issues was justified in this case because 
the facts relevant to both issues might be wholly different 
at the end of the 60-day period, and because no prejudice 
to any party’s interests could result from the delay.

II.
We do not agree that Congress limited ICC considera-

tion under § 20a to an inquiry into fiscal manipulation.4 
Even if Congress’ primary concern was to prevent such 
manipulation, the broad terms “public interest” and 
“lawful object” negate the existence of a mandate to the 
ICC to close its eyes to facts indicating that the trans-
action may exceed limitations imposed by other relevant 
laws. Common sense and sound administrative policy 
point to the conclusion that such broad statutory stand-
ards require at least some degree of consideration of con-
trol and anticompetitive consequences when suggested by 
the circumstances surrounding a particular transaction. 
Both the ICC and this Court have read terms such as 
“public interest” broadly, to require consideration of all 
important consequences including anticompetitive effects. 
Thus the ICC is required to weigh anticompetitive effects 
in approving applications for merger or control under § 5 
of the Act, authorizing the ICC to grant such applica-

4 Section 20a was originally §437 (1) of H. R. 10453, 66th Cong., 
which was almost identical to earlier legislation passed by the House 
in 1910 and 1914. See 58 Cong. Rec. 8317-8318 (1919). The 1910 
version led to a study which condemned as a “public evil” inter-
corporate holdings of railroad stock. Report of the Railroad Securi-
ties Commission, H. R. Doc. No. 256, 62d Cong., 2d Sess., 21 (1911). 
These findings were part of the background against which Congress 
eventually passed § 20a, along with the Federal Trade Commission 
and Clayton Acts.
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tions only if “consistent with the public interest.” Mc-
Lean Trucking Co. v. United States, 321 U. S. 67. And 
similarly broad responsibilities are encompassed within 
like broad directives addressed to other agencies. E. g., 
National Broadcasting Co. v. United States, 319 U. S. 190, 
224; FCC v. RCA Communications, Inc., 346 U. S. 86, 94; 
California v. FPC, 369 U. S. 482, 484-485.

It is true that the requirement that the ICC consider 
anticompetitive effects is more readily found under § 5, 
since § 5 (11) enables the ICC to confer immunity from 
the antitrust laws for transactions approved under 
§ 5 (2).5 But the foundations of the ICC’s obligation 
under § 5 are largely applicable to § 20a as well. Sec-
tion 20a, like § 5, must after all be read in the context of 
overall ICC responsibilities. The responsibility under 
§ 11 of the Clayton Act6 to enforce that Act’s provisions 
is one of them. The responsibility to advance the Na-
tional Transportation Policy, read into the “public inter-
est” standard of § 5, is another persistent and overriding 
duty, equally applicable to § 20a. In sum, as we said in 
McLean Trucking, supra, while transportation “legisla-
tion constitutes the immediate frame of reference within 

5 Section 5 (11), 49 U. S. C. § 5 (11), provides that “any carriers 
or other corporations, and their officers and employees and any other 
persons, participating in a transaction approved or authorized . . . 
shall be and they are relieved from the operation of the antitrust 
laws . . . .”

6 Section 11 of the Clayton Act, 15 U. S. C. § 21, provides in perti-
nent part: “(a) Authority to enforce compliance with . . . [§ 7] by 
the persons respectively subject thereto is vested in the Interstate 
Commerce Commission where applicable to common carriers subject 
to the Interstate Commerce Act, as amended .... (b) Whenever 
the Commission . . . shall have reason to believe that any person is 
violating . . . [§ 7] it shall issue . . . a complaint . . . containing 
a notice of a hearing .... The person so complained of shall have 
the right to . . . show cause why an order should not be entered by 
the Commission . . . requiring such person to cease and desist from 
the violation . . . .”
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which the Commission operates . . . and the policies 
expressed in it must be the basic determinants of its ac-
tion . . . , in executing those policies the Commission 
may be faced with overlapping and at times inconsistent 
policies embodied in other legislation enacted at different 
times and with different problems in view. When this is 
true, it cannot, without more, ignore the latter.” 321 
U. S., at 80.

In proceedings under § 20a (2), the ICC itself has not 
acted as though it lacks the power or responsibility to 
weigh anticompetitive consequences. In Columbia Ter-
minals Co.—Issuance of Notes, 40 M. C. C. 288, 293, an 
application to issue notes under § 20a (2) was granted in 
part only on the condition that the notes be made the 
subject of competitive bidding. The ICC explicitly 
rejected the argument that § 10 of the Clayton Act, 15 
U. S. C. § 20, requiring competitive bidding in certain 
situations, was superseded by § 20a. In Stock of New 
Jersey, I. d‘ I. R. Co., 94 I. C. C. 727, 729, the Com-
mission said, in considering an application to issue stock: 
“[I]t can not be said that in the performance of the 
broad duty imposed upon us by the statute we must 
confine our investigation and consideration to the effect 
of proposed issues upon the carrier immediately involved. 
In any application to us for authority to issue securities 
we are bound to measure the proposal by the test of 
public interest in whatever phase that interest may 
appear to be affected.”

This “broad duty” was significantly adhered to in Ches-
apeake O. R. Co. Purchase, 271 I. C. C. 5. There, the 
C & O sought modification of an earlier order so as to 
enable it to acquire and exercise 400,000 shares of New 
York Central, and two of C & O’s directors sought author-
ity under § 20a (12) to hold seats simultaneously on the 
Central Board. C & O and its directors alleged, in terms 
strikingly similar to the claims in this case, that Central
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needed funds and new management, and that the two 
companies were contemplating plans of mutual advantage 
and ultimately a merger under § 5 (2). The ICC took 
a broad view of its power and responsibility. It found, 
as to the § 20a (12) issue, that an insufficient showing had 
been made that “neither public nor private interests . . .” 
would be adversely affected by the proposed interlocking 
directorate, citing its own cases to the effect that author-
ity would be granted under § 20a (12) only where no 
lessening of competition or independence occurred, 271 
I. C. C, at 18, and pointing out that, even if the Central 
were strengthened, an interlocking directorate might 
injure other railroads in which the “public has just as 
great an interest . . . ,” 271 I. C. C., at 40. In treating 
the request that it approve the stock acquisition, the 
ICC referred in great detail to the facts that (1) the 
acquisition, when considered along with long-range plans, 
would result in C & O control of Central; (2) extensive 
competition between C & 0 and Central would be elim-
inated; and (3) cooperation between C & O and Central 
would pose a substantial threat to another railroad, 271 
I. C. C., at 24-29. It refused to authorize the acquisition, 
concluding that it was in effect being asked “to sanction 
a violation of the provisions of section 5 (4) [requiring 
carriers to request authority under § 5 (2) before acquiring 
control of another carrier] and also a violation of sec-
tion 7 of the Clayton Antitrust Act.” 271 I. C. C., at 
39, 43. It stated that, if the applicants were so confident 
that their long-run aims would be in the public interest, 
they should seek authority for control under § 5 (2). 
These principles and arguments relied upon by the ICC 
in rejecting C & O’s application are equally applicable 
here. The economic consequences do not differ because 
we are concerned here with the issuance of stock rather 
than an acquisition on the open market.
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Appellees argue, with some ambivalence, that it would 
be anomalous to require the ICC to consider anticom-
petitive issues under § 20a (2). The ICC is authorized 
under § 5 to grant antitrust immunity for consolidations. 
No such power exists under § 20a,7 and the Government 
contends therefore that to require consideration of § 7 
issues under § 20a would lead to the “anomalous conclu-
sion that a securities issue may have to be disallowed 
even though it might be the first step in an acquisition 
of control that the Commission could, on proper findings, 
authorize under section 5 notwithstanding antitrust con-
siderations.” REA advances a variant of this argument 
pointing out that the Sixty-sixth Congress, which passed 
both § 5 and § 20a, would not have “adopted the erratic 
policy of relaxing enforcement of the antitrust laws when 
competition was eliminated but requiring strict enforce-
ment when lesser competitive harm might occur.”

First, it is by no means true that greater competitive 
harm necessarily results from consolidations than from 
stock issuances under § 20a. A particular consolidation 
may be in the public interest because it increases compe-
tition in some respects, while a stock issuance, even 
though not involving control, may have no similar 
redeeming feature. Second, any anomaly which may be 
created by the juxtaposition of §§ 5 and 20a stems, not

7 In Pan American World Airways v. United States, 371 U. S. 
296, we held that Congress had entrusted the narrow questions there 
presented to the CAB; but the violations alleged were of the 
Sherman Act, which unlike the Clayton Act, 15 U. S. C. §21, supra, 
n. 6, contains no provision imposing an affirmative duty upon the 
agency to enforce the Act’s provisions. The industry there was one 
“regulated under a regime designed to change the prior competitive 
system,” id., at 301, and the CAB could have retained power and 
granted antitrust immunity for the actions involved had they 
occurred after passage of §411 of the Civil Aeronautics Act of 
1938, 52 Stat. 1003, id., at 312.
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from the fact that no immunity may be granted under 
§ 20a, but from the ICC’s special power under § 5. The 
obligation to enforce the Clayton Act is the rule, and § 5 
is the exception. Finally, there are good reasons upon 
which Congress may have relied in providing that im-
munity might be conferred under § 5 but not under § 20a. 
Congress recognized in the Transportation Act of 1940, 
54 Stat. 898, as it had in the Act of 1920, that railroad 
consolidations often result in benefits for the national 
transportation system as well as for the railroads involved. 
Consequently, it authorized the ICC to approve consoli-
dations and to immunize them from the antitrust laws 
when they were found to be in the public interest. The 
special benefits sometimes realized from carrier consolida-
tions are less likely to come about through the mere issu-
ance of stock, unless the issuance results in control or 
merger; and when control or merger does result, the party 
acquiring control may invoke the Commission’s power 
under § 5 to immunize the consolidation from the antitrust 
laws.

Appellees’ reliance upon Alleghany Corp. v. Breswick 
& Co., 353 U. S. 151, 355 U. S. 415, is misplaced. That 
litigation stands at most for the proposition that the 
ICC has discretion in some circumstances to consider 
§ 20a issues without coming to grips with the question 
whether control of one carrier by another may be un-
lawful. Alleghany had acquired control of the New 
York Central without ICC approval. It applied to the 
ICC rather than to the Securities and Exchange Com-
mission for approval of an issue of preferred stock. The 
ICC took jurisdiction on the ground that, while Alle-
ghany was an investment company normally under the 
jurisdiction of the SEC, its control of Central made it a 
carrier subject to ICC regulation. The District Court 
set aside the order approving the issuance on the ground 
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that ICC jurisdiction to act under § 20a could not rest 
upon a control it had not approved. This Court reversed, 
pointing out that it would be contrary to the policy of 
the statute to oust the ICC of regulatory jurisdiction 
because a noncarrier had failed to abide by the law. On 
remand the District Court considered the illegality of 
Alleghany’s control as relevant to the merits of the issu-
ance under § 20a, and we reversed again, stating simply 
that the only issue left open on remand was whether the 
stock issue “as approved” was unlawful. 355 U. S. 415, 
416. However this litigation may be interpreted, it 
wholly fails to support the proposition that, because 
§ 20a was designed primarily to protect against fiscal 
manipulation, the ICC is relieved of the necessity of 
considering other issues germane to the transaction.

We conclude, therefore, that the ICC is required, as a 
general rule, under its duty to determine that the pro-
posed transaction is in the “public interest” and for a 
“lawful object,” to consider the control and anticompeti-
tive consequences before approving stock issuances under 
§ 20a (2). This does not mean the ICC must grant a 
hearing in every case, or that it may never defer con-
sideration of issues which arise when special circum-
stances are present. But it does mean that, when the 
ICC exercises its discretion to approve issuances with-
out first considering important control and competition 
issues, the reviewing court must closely scrutinize its 
action in light of the ICC’s statutory obligations to pro-
tect the public interest and to enforce the antitrust laws. 
Whether or not an abuse of discretion is present must 
ultimately depend upon the transaction approved, its 
possible consequences, and any justifications for the 
deferral. We turn now to this question, first with re-
spect to the deferral of the control issue, and second with 
respect to the deferral of the anticompetitive issues.
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III.
REA’s proposed issuance of a 20% stock interest to 

Greyhound undoubtedly raised a serious question whether 
control of its operations might pass to Greyhound. Con-
trol under § 5 must be judged realistically, and is a matter 
of degree. See Rochester Tel. Corp. v. United States, 307 
U. S. 125. Even the 20% acquisition standing alone 
might raise an issue of control necessitating greater con-
sideration than given it by the ICC, but it is clear 
from REA’s own evidence that the purpose of its nego-
tiations with Greyhound was to bring the two companies 
into a joint alignment. The 20% stock issuance was 
treated by both as the first step of a more ambitious 
project, and as evidence of the seriousness of each other’s 
intentions to that end.

What the ICC has done must, however, be placed in 
perspective. It has not denied that a substantial issue 
of control is present, and it has not refused to consider 
the issue. It has held only that consideration should 
be deferred for the 60-day period during which Grey-
hound has agreed to extend to REA stockholders an offer 
to purchase up to 1,000,000 shares. We have stressed 
the unsatisfactory consequences which often occur when 
agencies defer action and leave parties uncertain as to 
their rights and obligations. United States v. Chicago, 
M., St. P. P. R. Co., 294 U. S. 499, 510. We might also 
observe that the ICC apparently could have avoided the 
deferral by requiring REA and Greyhound to reform 
their contract so that all the facts relevant to the control 
issue could be ascertained before approval was given 
under § 20a (2).8 Nevertheless, we cannot say that the 

8 A change in the agreement providing that Greyhound should 
offer to purchase the stock held by the railroads before the issuance 
of the 500,000 shares would have developed the relevant facts, and 
made unnecessary postponement of the determination of either the 
control or competition issue.
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ICC exceeded its discretion when it deferred considera-
tion of the control issue; radical changes in the relevant 
facts may take place during the 60-day period, and it is 
highly unlikely that any harm can flow to appellants or 
to the public interest from a deferral limited to that 
issue.

Resolution of the “public interest” issue under § 5, 
requiring consideration of anticompetitive and other 
consequences, is required when the threshold fact of 
control or merger is established. But in this case, even 
assuming that the 20% purchase may amount to 
“control” under the existing stock distribution, events 
may occur during the 60-day period which might negate 
this possibility. Some railroads have indicated their 
intention to sell their REA holdings, but whether Grey-
hound or the dissident railroads wind up in a controlling 
position may depend on the extent to which the latter 
exercise their right of first refusal. The dissident rail-
roads have made clear their intention to prevent Grey-
hound from acquiring any additional shares, but even 
if they obtain one-third of REA’s stock they will be able 
to determine the composition of REA’s Board of Di-
rectors. In either case, the added power in the hands 
of the dissident roads may, depending on the circum-
stances, lead the ICC to find that Greyhound had not 
acquired control.9 Thus the control question can more 
realistically be resolved with finality after the 60-day 
period.

Moreover, the ICC reasonably concluded that allowing 
Greyhound tentatively to acquire the 20% stock interest 
would not prejudice appellants as to the control issue

9 If the dissident REA railroad stockholders exercised their right 
of first refusal to buy the 1,000,000 shares the other railroad stock-
holders might sell, their combined stockholdings would be increased 
to over 50% of the REA shares. See Brief for the United States 
and ICC, p. 18, n. 9.
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in light of the dissident railroads’ position that Grey-
hound would not acquire “one additional share under 
the offer to purchase up to one million shares . . . ,” 
and because Greyhound would be unable under REA’s 
bylaws to control the board, since its five directors would 
be faced by 18 railroad directors, any 13 of whom would 
have the power to prevent any action proposed by 
Greyhound.

IV.
The action of the Commission in deferring considera-

tion of the anticompetitive issues stands on a different 
footing. The Commission’s responsibility under § 5 and 
under the Clayton Act differs markedly, and the reasons 
which support an exercise of discretion as to the control 
issue are wholly inapplicable to the anticompetitive 
questions. There is, in short, no reasonable justification 
for deferring the Clayton Act questions.

The Commission is, of course, required to consider 
anticompetitive issues under the public interest standard 
of § 5, just as it must under the public interest standard 
of § 20a. But the duty under § 5, as we point out above, 
arises only after the threshold fact of control is estab-
lished. No such preliminary finding need be made to 
trigger the ICC’s duty under the Clayton Act. A com-
pany need not acquire control of another company in 
order to violate the Clayton Act. See, e. g., United States 
v. du Pont & Co., 353 U. S. 586; American Crystal Sugar 
Co. v. Cuban-American Sugar Co., 152 F. Supp. 387 
(D. C. S. D. N. Y. 1957), aff’d, 259 F. 2d 524 (C. A. 2d Cir. 
1958). Section 7 proscribes acquisition of “any part” of a 
company’s stock where the effect “may be substantially to 
lessen competition, or to tend to create a monopoly.” 
Moreover, the purpose of § 5 is significantly different 
from that of the Clayton Act. Section 5 is designed to 
enable carriers to seek and obtain approval of consolida-
tions with other carriers, with immunity from the anti-

262-921 0 - 68 - 35 
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trust laws. When a carrier effects a consolidation without 
ICC authority, the Commission can of course act under 
§ 5 (4). But, as the Commission has often held, the car-
rier must initiate consolidations under § 5, and it is rea-
sonable to expect that carriers will seek the benefits of 
that provision. In contrast, the Clayton Act is prohibi-
tive, and imposes a positive obligation upon the ICC to 
act. The Commission is directed, whenever it has reason 
to believe any carrier within its jurisdiction is violating 
§ 7, to “issue and serve upon such person and the Attor-
ney General a complaint stating its charges in that re-
spect, and containing a notice of a hearing . . . .” 15 
U. S. C. § 21 (b). Section 16, 15 U. S. C. § 26, excepts 
from the power of private persons to bring § 7 suits for 
injunctive relief all cases involving matters subject to ICC 
jurisdiction. By thus limiting the authority of private 
persons to institute court proceedings to enjoin § 7 viola-
tions, this provision underscores the ICC’s responsibility 
to act when such violations are brought to its attention.

One of the principal justifications advanced for the 
ICC’s deferral of the control issue is that the facts rele-
vant to that issue may change so significantly during the 
60-day period that the control question could be settled 
either way. No such possibility exists with respect to at 
least some of the anticompetitive issues presented by 
REA’s application. We need not accept the argument 
of appellants, based upon the distinction between “ex-
press” and other forms of transport, see, e. g., Railway 
Express Agency. Inc., Extension—Nashua, N. H., 91 
M. C. C. 311, 322, sustained sub nom. Auclair Transpor-
tation, Inc. v. United States, 221 F. Supp. 328 (D. Mass.), 
aff’d, 376 U. S. 514, that the 20% stock acquisition would 
itself violate § 7 because REA controls 88% and Grey-
hound 7% of the “express” market. For if appellees 
REA and Greyhound are correct that, because of the 
increasing cross-competition among groups carrying
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transport, it is impossible to categorize REA as a carrier 
of “express,” then the claims of appellant truck lines, 
freight forwarders and trucking associations take on added 
significance. It is precisely the increasing diversifica-
tion of REA’s transport activity, together with Grey-
hound’s considerable capacity and the economies and 
efficiencies the two companies intend to effectuate jointly, 
that concerns these appellants.

It is clear that REA and Greyhound contemplate 
major changes in their operation which could have a 
significant impact upon competition for express and 
other types of transport which they seek to carry. The 
“Memorandum of Understanding” into which the com-
panies entered about three weeks before REA agreed to 
Greyhound’s 20% stock acquisition contemplates effi-
ciencies and savings through consolidation of facilities 
for terminal service, of garages, and of communications, 
advertising and sales forces. These changes might there-
fore realize large savings for both REA and Greyhound, 
and in this way and other ways significantly strengthen 
their competitive position. And the Memorandum ex-
presses a determination to engage in aggressive action to 
capture larger shares of express and transport business, 
especially by utilizing Greyhound’s bus operations as a 
complement to REA’s air and rail service. “The consoli-
dation of effort by the two companies,” the Memorandum 
states, “would create a new market with revenue oppor-
tunity arising from a complete package express service 
to the public.” The “new ability” of the air express 
service to reach off-airline points would add significantly 
to REA and Greyhound revenues, and the new market 
would have an estimated growth potential of 10% per 
year. Similarly, rail-bus service was expected to generate 
millions in “new business,” and to “create a new capa-
bility for the two carriers to compete in the Itl [less-than- 
load] market. The only foreseeable limitation to the 
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growth of this service would be the physical space 
limitations of Greyhound’s fleet.”

There is nothing in the record to rebut the allegations 
of many of the appellants that cooperation between 
Greyhound and REA of the sort contemplated by the 
Memorandum aided by the 20% stock acquisition will 
result in serious harm to appellants individually and to 
the public interest which they serve. The freight for-
warders fear a great reduction in their business, as do 
the bus companies. Some of the bus companies, which 
engage in commuter transport, claim that Greyhound- 
REA cooperation would deprive them of their express 
business, and that, since that business makes economi-
cally feasible their commuter operations, would compel 
the termination of services essential to the public interest.

It cannot be said with assurance that deferral of con-
sideration of the anticompetitive issues will in no way 
prejudice appellants or the public interest. The fact 
that the railroads presently control the REA Board of 
Directors is hardly relevant to that question. It is not 
the possibility of control that may prejudice appellants 
and the public interest, but simply the fact that with 
Greyhound holding 20% of REA’s stock there is likely 
to be immediate and continuing cooperation between 
the companies, cooperation which appellants claim will 
be to their detriment and which the Government con-
cedes may be against the public interest. If appellants 
are correct, and if such an alliance would in fact be 
against the public interest, then § 7 of the Clayton 
Act requires that it be stopped in its incipiency. Cf. 
FTC v. Dean Foods Co., 384 U. S. 597, 606, n. 5.

We are told that REA is in need of funds, and that 
ICC approval of the 20% stock acquisition assures that 
REA will obtain capital and gain a measure of inde-
pendence from the railroads. There is certainly support 
for the position that REA needs to free “itself from the
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control and domination previously exercised by its rail-
road shareholders over its operations.” 80 ICC Ann. 
Rep., p. 22 (1966). The strong ties between REA and 
the railroads led to the operation of REA in the railroads’ 
own interests, without regard to their coincidence with 
REA’s best interests or the public interest. Prior to a 
1959 agreement, generated in large part by REA losses, 
see Express Contract, 1959, supra, 308 I. C. C., at 546, 
REA was required to distribute traffic among carriers on 
the basis of existing traffic patterns, and the consent of 
rail carriers operating between given points was required 
before REA could utilize carriers other than railroads 
between those points. Changes in these limitations have 
enabled REA to finance some improvements and steadily 
to increase its corporate surplus. Study of REA Ex-
press, Staff Liaison Group V-C, CAB, FMC & ICC 24-26 
(1965). But it does not follow that REA will be any 
better off in the long run, or that the public interest will 
be advanced, if its ownership shifts in part or entirely 
to Greyhound.

While the history of REA does not in itself provide 
a blueprint for its future, it does “afford a basis for con-
sidering the lawfulness of REA’s status and activities, 
and the economic desirability of its apparent direction of 
growth.” Study, op. cit. supra, at 3. That history indi-
cates that there may be some relationship between REA’s 
depressed state and its close ties with railroads. Before 
acting on this premise, however, the ICC must at least 
consider the question whether a given course of action 
will in fact alleviate the problem. If railroad ownership 
operated in the past to deprive REA of an opportunity 
to prosper and serve the public interest, it is not incon-
ceivable that partial ownership by Greyhound will have 
the same result. Greyhound, presumably, is no less 
likely to act in its own interest. If the railroads operated 
REA, as appellees contend, to minimize competition for 
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transport generally between REA and the railroads, and 
for express between the railroads themselves and be-
tween railroads and other modes of transport, how will 
partial or complete ownership by Greyhound change 
things? Even if only partial ownership results, may 
Greyhound and the railroad owners operate REA so 
as to minimize competition between REA and them-
selves for transport generally? What effect, for example, 
would partial ownership by Greyhound have upon the 
recent efforts of REA to add to its express operations the 
hauling of larger and more varied volumes of freight, 
efforts which bring it into competition with Greyhound 
and other bus lines as well as with truck lines and freight 
forwarders? Moreover, what assurance is there that 
REA will not tend to route shipments via Greyhound in 
preference to more efficient or economical carriers or 
modes, just as the railroads bound REA to use their lines 
as opposed to other modes, absent their approval? We 
assume that REA needs funds and would be better off 
more independent from the railroads, but before the ICC 
can use these reasons to justify a diversification of owner-
ship it must at least consider whether the specific action 
approved may operate to the detriment of REA or the 
public interest.

There is, finally, little merit to the Government’s argu-
ment that deferral of the anticompetitive issues is 
strongly supported by considerations of administrative 
convenience. The only circumstance in which the anti-
competitive issues may be eliminated from the case is if 
Greyhound, thwarted at the end of the 60 days in its 
plans to control REA, were to dispose of its 20% interest. 
But the ICC can hardly justify deferral of consideration 
of the consequences of a transaction on the possibility 
that the problems its approval creates may shortly vanish 
by a reversal of the transaction itself. Of course, if, as 
appellees claim, it is most likely that Greyhound will
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acquire no further stock, then consideration of those 
consequences now would not be wasted effort. And the 
argument of wasted effort is still less persuasive if appel-
lees are proved wrong and Greyhound does acquire more 
stock. For the most significant question which the ICC 
must face is whether it is in the public interest that 
REA continue to be owned by other transport companies, 
and specifically by Greyhound. Once this question 
is resolved as to the 20% stock acquisition, and the 
consequences of that acquisition are fully weighed, the 
ICC’s task in any subsequent proceeding if Greyhound 
enlarges its stock interest will be far more manageable.

We therefore conclude that, although the possibility 
that Greyhound may not increase its holdings within the 
60-day period may justify deferral of resolution of the 
control issue, it does not justify delay in consideration 
of the anticompetitive effects of the 20% transaction. 
The Government was correct in its position before the 
ICC that this record placed “before the Commission 
serious questions under section 7 of the Clayton Act,” 
requiring a hearing.

The judgment of the District Court is reversed with 
direction to enter a new judgment remanding the case 
to the Interstate Commerce Commission for further 
proceedings consistent with this opinion.

It is so ordered.

Mr . Justice  White , concurring in part and dissenting 
in part.

I agree with most of the Court’s opinion, with its 
holding that competitive factors must be considered in 
a § 20a proceeding and with its ruling that a hearing 
should have been held by the Commission in this case 
before approving the issuance of the securities by Rail-
way Express Agency, Inc., to Greyhound Corporation. 
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But I am doubtful about those parts of the Court’s opin-
ion which indicate that although the public interest 
requires the consideration of competitive factors in con-
nection with the issuance of stock under § 20a, the public 
interest also demands that if a lessening of competition 
is found or threatened within the meaning of § 7 of the 
Clayton Act, the issuance must be disapproved. Under 
§ 5 of the Interstate Commerce Act, competitive factors 
must also be considered in determining the public interest, 
but there a balanced view of the public interest permits 
the approval of a merger or consolidation despite any 
actual or probable competitive impact. Mergers which 
would violate § 7 are thus permissible under § 5 if found 
in the public interest but only those acquisitions of stock 
which are not suspect under § 7 of the Clayton Act are 
permissible under § 20a.

In the last analysis the Court rests this rather odd dis-
tinction on the Act itself—that is, Congress is said to 
have intended this very result because it provided in 
§5(11) that the approval of a transaction under § 5 
relieves the parties from antitrust liability and did not 
so provide in connection with § 20a transactions. I do 
not think, however, that this ends the matter, and I find 
unconvincing the speculative reasons the Court gives for 
suggesting that Congress intended any such result.

Much more persuasive to me is the approach of Pan 
American World Airways v. United States, 371 U. S. 296. 
That case involved the Civil Aeronautics Act of 1938, 
52 Stat. 973, re-enacted as the Federal Aviation Act of 
1958, 72 Stat. 731, 49 U. S. C. § 1301 et seq., which pro-
vided antitrust immunity for transactions approved by 
the Civil Aeronautics Board under §§ 408, 409, and 412. 
The course of conduct attacked by the United States 
under § 1 of the Sherman Act in Pan American was not, 
however, within any of these sections. The Court, never-
theless, held that the conduct was clearly of the kind
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specifically committed to regulation by the Board under 
other sections of the Act and was unassailable in an inde-
pendent civil action brought by the United States under 
§ 1 of the Sherman Act.

In the case before us, § 20a (2) provides that it shall be 
unlawful for any carrier to issue securities unless approved 
by the Commission after finding that the issuance:

“(a) is for some lawful object within its corporate 
purposes, and compatible with the public interest, 
which is necessary or appropriate for or consistent 
with the proper performance by the carrier of service 
to the public as a common carrier, and which will not 
impair its ability to perform that service, and (b) is 
reasonably necessary and appropriate for such 
purpose.”

The Commission may grant an application under § 20a in 
whole or in part with such modifications and on such 
terms and conditions as the Commission may deem 
appropriate, and it may from time to time make such 
supplemental orders with respect to the transaction as 
it may deem necessary. § 20a (3). Moreover, it is 
expressly provided that “[t]he jurisdiction conferred 
upon the Commission by this section shall be exclusive 
and plenary, and a carrier may issue securities and 
assume obligations or liabilities in accordance with the 
provisions of this section without securing approval other 
than as specified herein.” § 20a (7).

Having these powers conferred upon it in the name of 
the public interest, the Commission may, in my view, 
approve the issuance of stock by a carrier if it deems the 
public interest requires it even though there may be a 
probable lessening of competition which otherwise would 
violate § 7 of the Clayton Act. This seems to be precisely 
what Congress intended by expressly providing in § 7 of 
the Clayton Act itself that “Nothing contained in this 
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section shall apply to transactions duly consummated 
pursuant to authority given by the . . . Interstate Com-
merce Commission . . . under any statutory provision 
vesting such power in such Commission . . ..” 15 U. S. C. 
§ 18.

It makes very little sense to me to hold that a stock 
acquisition involving control may be approved if the 
public interest requires it, despite any actual anti-
competitive impact, and yet to forbid the approval of 
an acquisition which falls short of control but which 
“may” injure competition within the meaning of the 
Clayton Act.

Thus while I agree that a hearing should be required 
before the Commission approves the issuance of the 
securities in this case, I would make it clear that com-
petitive considerations are only some of the factors to 
be weighed in reaching a decision concerning the public 
interest, much as the Court has viewed the proceedings 
under § 5. McLean Trucking Co. v. United States, 321 
U. S. 67. At the very least I would not now decide that 
the Commission is powerless to approve the issuance of 
securities under § 20a if it determines that the impact 
on competition would otherwise be barred by the Clayton 
Act.

Mr . Justi ce  Harlan , whom Mr . Justic e Stewart  
joins, dissenting.

This case involves a proposed stock issue by appellee 
Railway Express Agency, Inc. (REA), of 500,000 shares 
of previously authorized but unissued shares of its com-
mon stock. Under § 20a (2) of the Interstate Commerce 
Act, 49 U. S. C. § 20a (2), this type of stock transaction 
must be authorized by the Interstate Commerce Commis-
sion, which must determine whether the issue is “for some 
lawful object within . . . [the applicant’s] corporate 
purposes, and compatible with the public interest . . . .”
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Under the proposed transactions REA contracted to 
sell this block of shares for $10,000,000 to the Greyhound 
Corporation, which would then offer to purchase within a 
60-day period an additional 1,000,000 shares from exist-
ing stockholders, all of whom are railroads and all of 
whom hold rights of first refusal as to the sale of existing 
REA shares. Some of these railroad-stockholders have 
been opposed to Greyhound’s entry into REA and have 
expressed their intention to exercise their pre-emptive 
rights. It is undisputed that if Greyhound nevertheless 
succeeds in purchasing these additional shares it would 
be in a position to exercise a substantial degree of control 
over REA, cf. Rochester Tel. Corp. v. United States, 307 
U. S. 125, 145, and that such control would require the 
approval of the ICC under § 5 (2) of the Interstate Com-
merce Act, 49 U. S. C. § 5 (2). It was also alleged by the 
United States as an intervenor before the ICC that the 
possible exercise of control by Greyhound over REA and 
an anticipated co-ordination of certain services by the 
two carriers 1 raised serious antitrust questions under § 7 
of the Clayton Act, 15 U. S. C. § 18, which the ICC is 
bound to enforce as to regulated carriers, Clayton Act 
§11, 15 U. S. C. §21.

The Interstate Commerce Commission did not deal with 
the substance of these “control” and “antitrust” issues. 
It found that REA “urgently needs the proceeds of 
$10,000,000 . . . ,”1 2 and that it was not necessary, given 

1The Commission found that REA had agreed “to consider seri-
ously and work toward a long-term agreement between applicant 
[REA] and Greyhound to consolidate operating functions and 
facilities, and to cooperate in all lawful, feasible and jointly advan-
tageous ways to effect economies, improve service and increase public 
receptivity and patronage . . . .” A “Memorandum of Understand-
ing” between an official of each of the two companies contained 
some suggested methods for achieving these goals.

2 The ICC’s order dealing with the legitimacy of this transaction 
said: “. . . applicant urgently needs the proceeds of $10,000,000 in its 
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the uncertainty as to the future relationship of Grey-
hound and REA, to deal with the control issue at that 
time. The Commission noted specifically that “if in the 
future the acquisition of control or power to control, or 
other matter or transaction to which section 5 of the 
act applies, becomes imminent or apparent, the oppor-
tunity will be available for all interested persons to 
interpose their opposition . . . .”

On review, a three-judge District Court for the District 
of Colorado sustained the Commission’s order, 255 F. 
Supp. 704. It read the ICC’s decision, as does this Court, 
as saying only “that in the circumstances presented the 
public interest requires the issuance of the stock and that 
determination of the competitive effects will be appropri-
ate for consideration after the chain of events started by 
the stock issuance is ascertainable rather than conjec-
tural.” Id., at 709. The District Court then held that 
“ [i]n the circumstances it is not our prerogative to inter-
fere with what we deem to be a reasonable exercise by 
the Commission of its discretionary powers.” Id., at 710.

I would affirm this judgment of the District Court, 
and therefore must dissent from today’s decision. The 
Court holds that “the ICC is required, as a general rule, 
under its duty to determine that the proposed trans-
action is in the ‘public interest’ and for a ‘lawful object,’ 
to consider the control and anticompetitive consequences 
before approving stock issuances under § 20a (2).” Ante, 
p. 498. The Court notes, however, that “[t]his does not

program of acquiring and modernizing terminals and equipment in 
order to keep operating costs at a reasonable level; that it is handi-
capped in borrowing to finance capital improvements because of its 
unfavorable debt-equity ratio; that the proposed issue will improve 
its ratio as well as reduce to some extent the amount of future 
borrowing required; that the price of $20 per share is fair and 
reasonable; and that the expenses of the issue are estimated at 
$15,000 . . . .”
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mean the ICC must grant a hearing in every case, or 
that it may never defer consideration of issues which arise 
when special circumstances are present,” ibid., but con-
cludes that while it was not an abuse of discretion to 
defer consideration of the “control” question raised by 
the intervenors, it was improper to refuse to deal with 
the “anticompetitive” issues at this stage. I believe that 
this decision misapplies the relevant statutes and seri-
ously impedes sound administrative practice.

I.
Section 20a (2) of the Interstate Commerce Act is con-

cerned with new stock issues. Congress’ dominant con-
cern was “to maintain a sound structure for the . . . 
support of railroad credit,” 1 Sharfman, The Interstate 
Commerce Commission 190 (1931),3 and nothing in the 
legislative background of the section indicates that the 
words “for some lawful object within its corporate pur-
poses, and compatible with the public interest” were 
intended to encompass issues of antitrust law. Of 
course the phrase “the public interest” is broad, and 
in the context of other legislation comparable terms 

3 The “public interest” of concern to Congress was the problem 
of watered stock. See, e. g., statement of Congressman Rayburn: 
“. . . if we write into the law of the land a statute to the effect that 
before a railroad can issue new securities, before it can put them on 
the market, it must come before the properly constituted govern-
mental agency, lay the full facts of its financial situation before that 
body, tell that body what it intends to do with the money derived 
from the sale of the issue of securities, and after it has received the 
approval of that regulating body and it goes out and puts those 
securities on the market, then the Interstate Commerce Commission 
by this law is empowered at any time to call it to account and have 
it tell to that regulating body that it expended the money, the pro-
ceeds of the sale of securities, for the purposes for which it had 
made the application.” 58 Cong. Rec. 8376 (1919). See also 
statement of Congressman Esch, id., at 8317-8318. See generally 
MacVeagh, The Transportation Act of 1920, at 486-492 (1923).
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have been held to embrace antitrust matters. E. g., 
Federal Communications Act, § 307, 48 Stat. 1083, 47 
U. S. C. § 307, as construed in FCC v. RCA Communi-
cations, Inc., 346 U. S. 86. But the mere inclusion of 
such language in this instance is not the end of our 
inquiry, for § 20a must be read in its entirety and inter-
preted in conjunction with other sections of the Act.

In contrast to § 20a, which by its detailed and explicit 
terms deals only with the problem of fiscal responsibility,4 
§ 5 of the Act, enacted at the same time,5 deals specifi-
cally with problems of “control.” Indeed, the standards 
laid out in § 5 are directly relevant to the various factual 
issues hypothesized by the Court in Part IV of its opinion. 
Section 5 does not deal solely with transfers of shares, but 
with any lease or contract between two carriers for the 
operation of their properties, §§ 5 (2)(a)(i), 5(4); see

4 Section 20a (2) reads in its entirety: “It shall be unlawful for 
any carrier to issue any share of capital stock or any bond or other 
evidence of interest in or indebtedness of the carrier (hereinafter in 
this section collectively termed ‘securities’) or to assume any obliga-
tion or liability as lessor, lessee, guarantor, indorser, surety, or other-
wise, in respect of the securities of any other person, natural or 
artificial, even though permitted by the authority creating the carrier 
corporation, unless and until, and then only to the extent that, upon 
application by the carrier, and after investigation by the Commission 
of the purposes and uses of the proposed issue and the proceeds 
thereof, or of the proposed assumption of obligation or liability in 
respect of the securities of any other person, natural or artificial, 
the Commission by order authorizes such issue or assumption. The 
Commission shall make such order only if it finds that such issue or 
assumption: (a) is for some lawful object within its corporate pur-
poses, and compatible with the public interest, which is necessary 
or appropriate for or consistent with the proper performance by 
the carrier of service to the public as a common carrier, and which 
will not impair its ability to perform that service, and (b) is reason-
ably necessary and appropriate for such purpose.”

5 Both sections were parts of the Transportation Act of 1920, 
41 Stat. 480, 494.
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Gilbertville Trucking Co. v. United States, 371 U. S. 115, 
125. It would thus appear that any type of agreement 
between Greyhound and REA for the integration of 
their operations would—with or without the sale of 
shares—fall within the purview of § 5.

Section 5 not only deals explicitly with problems of 
control, but it establishes the public interest criteria 
which the ICC is bound to use in making that type of 
inquiry. For example, the Commission must consider 
“(1) The effect of the proposed transaction upon ade-
quate transportation service to the public; ... (3) the 
total fixed charges resulting from the proposed trans-
action; and (4) the interest of the carrier employees 
affected.” § 5 (2) (c). This Court has recognized that 
standards of market control in the transportation indus-
try are different from those governing other business 
transactions: the ICC must take account of antitrust 
policy in judging the control questions under § 5, 
McLean Trucking Co. v. United States, 321 U. S. 67, but 
this interest is simply one of the relevant criteria, and if 
on balance the Commission finds a proposed undertaking 
to be in the public interest the statute authorizes a grant 
of antitrust immunity to the transaction. §5(11); Sea-
board Air Line R. Co. v. United States, 382 U. S. 154; 
Minneapolis ■& St. L. R. Co. v. United States, 361 U. S. 
173; McLean Trucking Co. v. United States, supra. Sec-
tion 5 thus covers fully the problems of control; likewise, 
the antitrust issues are dealt with specifically in § 11 of 
the Clayton Act, which authorizes the ICC to enforce § 7 
of that Act, forbidding the acquisition of stock the effect 
of which “may be substantially to lessen competition, or 
to tend to create a monopoly.” Hence these sections, 
and not § 20a, are the substantive provisions governing 
the Commission’s jurisdiction in respect to the anti-
competitive aspects of this case.
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For procedural reasons, too, § 20a seems inappropriate 
as a vehicle to replace or augment § 5 of the Interstate 
Commerce Act and § § 7 and 11 of the Clayton Act. 
When a carrier applies for authorization to issue stock, 
the Commission must give notice to the various States 
in which the carrier operates so that relevant state regu-
latory agencies, which also supervise the finances and 
corporate structure of these companies, may raise objec-
tions to the proposed transaction. The Commission need 
not, however, hold a hearing before approving the trans-
action. §20a(6). In contrast, when the ICC deals 
with problems of control under § 5, it is bound not only 
to notify the various state authorities but also to “afford 
reasonable opportunity for interested parties to be heard.” 
§5(2)(b). And §11 of the Clayton Act requires the 
Commission to notify the Attorney General if it believes 
that any carrier is violating § 7, and the Attorney 
General has the statutory right to intervene in the 
mandatory hearing on the question.

Given the complexities of control and antitrust prob-
lems in the transportation field, and given the specific 
and detailed provisions of the statute in § 5, and in § 11 
of the Clayton Act, devoted particularly to them, it 
seems to me quite evident that the sounder view of the 
statutory scheme is to regard § 20a as being limited to 
matters of corporate financing and § 5 and § 7 as being 
the source of the Commission’s authority and duty to 
deal with these other matters.

None of the Commission cases cited by the Court in 
support of its position that § 20a was envisioned as 
also encompassing control and antitrust considerations 
is apposite. Columbia Terminals Co.—Issuance of Notes, 
40 M. C. C. 288, dealt, as the Court notes, with § 10 of the 
Clayton Act, 15 U. S. C. § 20, which specifically requires 
common carriers in certain situations to sell securities “by 
competitive bidding under regulations to be prescribed by
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rule or otherwise by the Interstate Commerce Commis-
sion.” The ICC merely held that this statute had not 
been repealed by § 20a. The general language cited by the 
Court from Stock of New Jersey, I. Ac I. R. Co., 94 I. C. C. 
727, was written in a case in which the issue was whether 
the applicant railroad could pay an indebtedness to its 
sole stockholder, another railroad, through a distribution 
of stock as a dividend. The ICC held this method of 
financing acceptable; antitrust considerations were in no 
way involved.

The third ICC decision cited by the Court, Chesapeake 
Ac 0. R. Co. Purchase, 271 I. C. C. 5, would seem, if 
anything, inconsistent with its view of § 20a. There 
the Commission was requested to approve an interlock-
ing directorate, which is forbidden unless authorized by 
the Commission pursuant to § 20a (12) of the Interstate 
Commerce Act, 49 U. S. C. § 20a (12). In making its 
decision the Commission did not incorporate § 5 control 
standards into § 20a (12). Quite the contrary, it noted 
that “[t]he policy of the Congress as to consolidations, 
mergers, and other forms of corporate unification and 
association is now to be found in the provisions of sec-
tion 5,” id., at 12; that no application under § 5 (2) had 
been filed; and that “[i]t follows that the evidence per-
taining to control of the New York Central or ultimate 
unification of the two carriers is irrelevant to the prin-
cipal issues before us, and may not be considered in dis-
posing of those issues.” Ibid. The Commission then 
determined, under its established standards for judging 
the acceptability of an interlocking directorate, id., at 18, 
that such an authorization would be improper, but ob-
served that “[i]f the applicants are firmly of the opinion 
that the proposed association will result in the benefits 
to the carriers and to the public which they contend 
we should find on the showing that they have made in 
this proceeding, there is no reason why they should not

262-921 0 - 68 - 36 
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file an application for some form of association under 
section 5 (2) of the act.” Id., at 41-42.

The lack of authority for the Court’s view of § 20a is 
not limited to administrative decisions. In the complex 
Alleghany Corp, litigation, summarized by the Court, 
ante, pp. 497-498, this Court sustained the ICC’s determi-
nation that it could act upon a § 20a application with-
out involving itself in difficult issues of intercorporate 
control as the District Court had ordered. The pro-
tracted and tangled character of that litigation, until 
resolved in the interests of simplicity by this Court’s 
affirmance of the ICC’s approach, should be a warning 
of the unfortunate consequences that may follow judicial 
requirements complicating and proliferating administra-
tive hearings in unfamiliar fields; this is especially so 
where there are, as here, numerous parties some of 
whom have a strong interest in achieving delay.

II.
Although not accepting the reading of the Act which 

I have urged, the Court nonetheless appears to recognize 
that the issue of “control” is a separate one from that 
of financial regularity, and one that can appropriately 
be dealt with in a separate and subsequent proceeding. 
Since the Court also acknowledges, as it must, that at 
this later hearing REA and Greyhound may request a 
§5(11) exemption, and thus bring into play all the 
standards of § 5, I find the Court’s insistence that this 
issue falls within the purview of § 20a rather than § 5 
essentially an academic one. The ICC will still be able 
to conduct its hearings just as it wished to do here, ex-
cept that its subsequent “§ 5 proceeding” will henceforth 
be labeled a “§ 20a and § 5 proceeding.”

Given the Court’s recognition that the ICC has dis-
cretion to postpone the “control” determination, I find
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it difficult to accept its argument that “antitrust” factors 
may not similarly be postponed.

It should be recalled that the only matter raised in 
this application is REA’s desire to issue 500,000 shares of 
its stock to “a non-railroad purchaser,” which concededly 
would bring to the issuer capital funds required for in-
vestment purposes. Under the proposed transaction, 
after Greyhound purchases these shares it will extend 
an offer to purchase within 60 days an additional 
1,000,000 shares, as to which other shareholders hold 
rights of first refusal. All parties are in agreement that 
control and antitrust problems will be raised if Grey-
hound is ultimately successful in effecting these addi-
tional purchases. The only question is whether the 
Commission can leave these questions for a later determi-
nation. Because of the uncertainty as to the outcome of 
the further stock purchase offer, the Court agrees that 
postponement of the control issue was proper. But this 
uncertainty is equally crucial to the Clayton Act issues. 
The likelihood of a Clayton Act violation will of course 
be increased if Greyhound obtains these additional shares 
and is in a position to control, and to consolidate opera-
tions with, REA. On the other hand, if the shares are 
bought by some of the appellants whose interests appear 
to be adverse to Greyhound, the possibility of substan-
tial harm to competition will be minimal. The core of 
the Clayton Act question, then, is inexorably tied to 
the control question, and the Court does not deny that 
these problems overlap. In these circumstances I find 
it impossible to follow the Court in holding, on the one 
hand, that the control hearing was permissibly post-
poned, but, on the other, that the ICC abused its dis-
cretion in similarly deferring any Clayton Act hearing.

To require such a proliferation of hearings as to a 
single transaction—one involving a straightforward busi-
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ness transaction negotiated in terms of existing market 
conditions and the existing needs of the parties—is bound 
to obstruct the smooth workings of the administrative 
process. The penetrating observations of Professor Jaffe 
seem to me especially pertinent in this situation:

“I gather the impression that some judges who 
quite insistently display a ‘correct’ attitude of defer-
ence on substantive issues apply a different standard 
to procedural decisions: they do not hesitate to pro-
tract and to complicate the administrative process. 
Their premise may be that the considerations that 
dictate deference to substantive decisions are inap-
plicable to procedural ones. This is only partly 
true. . . . Since procedural decisions should be 
made to serve the substantive task, it follows that 
expertness in matters of substance are relevant to 
the exercise of procedural discretion.

“. . . [An agency] must ration its limited resources 
of time, energy and money. It must devote them to 
those exigent and soluble problems which are most 
nearly related to its core responsibility. What prob-
lems are most exigent, how they can best be 
solved . . . are questions the solution to which 
peculiarly demands a feeling for the whole situa-
tion. ... If a court is not as well fitted to solve 
substantive problems as the agency, if on this level 
intermittent, disjected criticism disperses account-
ability, how much more is this true where the 
deployment of forces is involved.” Jaffe, Judicial 
Control of Administrative Action 566-567 (1965).

The courts have traditionally permitted busy agencies 
substantial flexibility in formulating their internal proce-
dures, and encouraged their efforts to eliminate duplica-
tive action and repetitive hearings. See, e. g., Chicago 
& N. W. R. Co. v. Atchison, T. Ac S. F. R. Co., ante, pp.
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341-343; Federal Power Comm’n v. Tennessee Gas Co., 
371 U. S. 145, 153-155, where the Court approved a “two- 
step procedure” as “not only entirely appropriate but in 
the best tradition of effective administrative practice”; 
United States v. Pierce Auto Lines, 327 U. S. 515, 534- 
536; Baltimore & 0. R. Co. v. United States, 386 U. S. 
372, 459 (dissenting opinion); cf. Fahey v. Mallonee, 
332 U. S. 245; Opp Cotton Mills v. Administrator, 312 
U. S. 126, 152-154; United States v. Illinois Central R. 
Co., 291 U. S. 457.

The allowance of such flexibility, and the exercise of 
prudence by the courts, is especially appropriate where, 
as here, the issue is not whether to hold a hearing but 
when to do so, and where there has been no showing that 
harm would come from deferring consideration of the 
antitrust issues. This is not a case in which a merger is 
about to be consummated, and in which it might be 
feared that the integration of two businesses will be im-
possible to “unscramble” at some future time. Compare 
FTC v. Dean Foods Co., 384 U. S. 597. These issues 
concern, as the Court’s parade of speculative examples 
indicates, ante, pp. 505-506, the implications of a possible 
future co-ordination of some carrier services between REA 
and Greyhound. But these matters will only crystallize 
for purposes of legal analysis when it is ascertained 
(1) what type of control, if any, Greyhound will have over 
REA; and (2) what type of co-ordinated activities are 
planned. None of these issues has been prejudged, and 
provisional relief can be granted by the Commission, if 
necessary, §§ 5(2), (7), (9); cf. Gilbertville Trucking Co. v. 
United States, 371 U. S. 115, 129-131. The district courts 
likewise have authority to grant injunctive relief on 
application of the Commission. §5(8).

In these circumstances I do not believe it was an 
abuse of discretion for the ICC to authorize the issuance
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of stock, postponing consideration of the control and 
antitrust issues until the transaction was completed some 
60 days later. It is regrettable that the Court’s pre-
occupation with the future antitrust possibilities of this 
situation, fully acknowledged by all but still entirely 
speculative, should have led it to interfere, so unneces-
sarily, with the obviously sensible course of procedure 
adopted by the Commission.

I would affirm the judgment of the District Court.
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Appellant was charged with violating the San Francisco Housing 
Code for refusing, after three efforts by city housing inspectors 
to secure his consent, to allow a warrantless inspection of the 
ground-floor quarters which he leased and residential use of which 
allegedly violated the apartment building’s occupancy permit. 
Claiming the inspection ordinance unconstitutional for failure to 
require a warrant for inspections, appellant while awaiting trial 
sued in a State Superior Court for a writ of prohibition, which 
the court denied. Relying on Frank v. Maryland, 359 U. S. 360, 
and similar cases, the District Court of Appeal affirmed, holding 
that the ordinance did not violate the Fourth Amendment. The 
State Supreme Court denied a petition for hearing. Held:

1. The Fourth Amendment bars prosecution of a person who 
has refused to permit a warrantless code-enforcement inspection of 
his personal residence. Frank v. Maryland, supra, pro tanto 
overruled. Pp. 528-534.

(a) The basic purpose of the Fourth Amendment, which is 
enforceable against the States through the Fourteenth, through 
its prohibition of “unreasonable” searches and seizures is to safe-
guard the privacy and security of individuals against arbitrary 
invasions by governmental officials. P. 528.

(b) With certain carefully defined exceptions, an uncon-
sented warrantless search of private property is “unreasonable.” 
Pp. 528-529.

(c) Contrary to the assumption of Frank v. Maryland, supra, 
Fourth Amendment interests are not merely “peripheral” where 
municipal fire, health, and housing inspection programs are in-
volved whose purpose is to determine the existence of physical 
conditions not complying with local ordinances. Those programs, 
moreover, are enforceable by criminal process, as is refusal to allow 
an inspection. Pp. 529-531.

(d) Warrantless administrative searches cannot be justified 
on the grounds that they make minimal demands on occupants;
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that warrants in such cases are unfeasible; or that area inspection 
programs could not function under reasonable search-warrant 
requirements. Pp. 531-533.

2. Probable cause upon the basis of which warrants are to be 
issued for area code-enforcement inspections is not dependent on 
the inspector’s belief that a particular dwelling violates the code 
but on the reasonableness of the enforcement agency’s appraisal 
of conditions in the area as a whole. The standards to guide the 
magistrate in the issuance of such search warrants will necessarily 
vary with the municipal program being enforced. Pp. 534-539.

3. Search warrants which are required in nonemergency situa-
tions should normally be sought only after entry is refused. 
Pp. 539-540.

4. In the nonemergency situation here, appellant had a right to 
insist that the inspectors obtain a search warrant. P. 540.

237 Cal. App. 2d 128, 46 Cal. Rptr. 585, vacated and remanded.

Marshall W. Krause argued the cause for appellant. 
With him on the briefs was Donald M. Cahen.

Albert W. Harris, Jr., Assistant Attorney General of 
California, argued the cause for appellee. With him on 
the brief were Thomas C. Lynch, Attorney General, and 
Gloria F. DeHart, Deputy Attorney General.

Leonard J. Kerpelman filed a brief for Homeowners in 
Opposition to Housing Authoritarianism, as amicus 
curiae, urging reversal.

Briefs of amici curiae, urging affirmance, were filed 
by Thomas M. O’Connor, John W. Sholenberger, Roger 
Arnebergh, Barnett I. Shur, Alexander G. Brown, David 
Stahl and Robert E. Michalski for the Member Munici-
palities of the National Institute of Municipal Law Offi-
cers, and by Elliot L. Richardson, Attorney General, 
Willie J. Davis, Assistant Attorney General, Edward T. 
Martin, Deputy Attorney General, Max Rosenblatt, 
Lewis H. Weinstein and Loyd M. Starrett for the Com-
monwealth of Massachusetts et al.
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Mr . Justi ce  White  delivered the opinion of the Court.
In Frank v. Maryland, 359 U. S. 360, this Court upheld, 

by a five-to-four vote, a state court conviction of a home-
owner who refused to permit a municipal health inspector 
to enter and inspect his premises without a search 
warrant. In Eaton v. Price, 364 U. S. 263, a similar 
conviction was affirmed by an equally divided Court. 
Since those closely divided decisions, more intensive 
efforts at all levels of government to contain and elim-
inate urban blight have led to increasing use of such 
inspection techniques, while numerous decisions of this 
Court have more fully defined the Fourth Amendment’s 
effect on state and municipal action. E. g., Mapp v. 
Ohio, 367 U. S. 643; Ker v. California, 374 U. S. 23. 
In view of the growing nationwide importance of the 
problem, we noted probable jurisdiction in this case and in 
See v. City of Seattle, post, p. 541, to re-examine whether 
administrative inspection programs, as presently author-
ized and conducted, violate Fourth Amendment rights 
as those rights are enforced against the States through 
the Fourteenth Amendment. 385 U. S. 808.

Appellant brought this action in a California Superior 
Court alleging that he was awaiting trial on a criminal 
charge of violating the San Francisco Housing Code by 
refusing to permit a warrantless inspection of his resi-
dence, and that a writ of prohibition should issue to the 
criminal court because the ordinance authorizing such 
inspections is unconstitutional on its face. The Superior 
Court denied the writ, the District Court of Appeal 
affirmed, and the Supreme Court of California denied a 
petition for hearing. Appellant properly raised and had 
considered by the California courts the federal constitu-
tional questions he now presents to this Court.

Though there were no judicial findings of fact in this 
prohibition proceeding, we shall set forth the parties’ 
factual allegations. On November 6, 1963, an inspector 
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of the Division of Housing Inspection of the San Fran-
cisco Department of Public Health entered an apartment 
building to make a routine annual inspection for possible 
violations of the city’s Housing Code.1 The building’s 
manager informed the inspector that appellant, lessee of 
the ground floor, was using the rear of his leasehold as a 
personal residence. Claiming that the building’s occu-
pancy permit did not allow residential use of the ground 
floor, the inspector confronted appellant and demanded 
that he permit an inspection of the premises. Appellant 
refused to allow the inspection because the inspector 
lacked a search warrant.

The inspector returned on November 8, again without 
a warrant, and appellant again refused to allow an inspec-
tion. A citation was then mailed ordering appellant to 
appear at the district attorney’s office. When appellant 
failed to appear, two inspectors returned to his apartment 
on November 22. They informed appellant that he was 
required by law to permit an inspection under § 503 of 
the Housing Code:

“Sec. 503 Righ t  to  Enter  Building . Authorized 
employees of the City departments or City agencies, 
so far as may be necessary for the performance of 
their duties, shall, upon presentation of proper cre-
dentials, have the right to enter, at reasonable times, 
any building, structure, or premises in the City to 
perform any duty imposed upon them by the 
Municipal Code.”

1 The inspection was conducted pursuant to § 86 (3) of the San 
Francisco Municipal Code, which provides that apartment house 
operators shall pay an annual license fee in part to defray the cost 
of periodic inspections of their buildings. The inspections are to 
be made by the Bureau of Housing Inspection “at least once a 
year and as often thereafter as may be deemed necessary.” The 
permit of occupancy, which prescribes the apartment units which 
a building may contain, is not issued until the license is obtained.
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Appellant nevertheless refused the inspectors access to 
his apartment without a search warrant. Thereafter, a 
complaint was filed charging him with refusing to permit 
a lawful inspection in violation of § 507 of the Code.2 
Appellant was arrested on December 2 and released 
on bail. When his demurrer to the criminal complaint 
was denied, appellant filed this petition for a writ of 
prohibition.

Appellant has argued throughout this litigation that 
§ 503 is contrary to the Fourth and Fourteenth Amend-
ments in that it authorizes municipal officials to enter 
a private dwelling without a search warrant and with-
out probable cause to believe that a violation of the 
Housing Code exists therein. Consequently, appellant 
contends, he may not be prosecuted under § 507 for 
refusing to permit an inspection unconstitutionally au-
thorized by § 503. Relying on Frank v. Maryland, Eaton 
v. Price, and decisions in other States,3 the District

2 “Sec. 507 Pena lty  for  Vio lat io n . Any person, the owner or 
his authorized agent who violates, disobeys, omits, neglects, or 
refuses to comply with, or who resists or opposes the execution of 
any of the provisions of this Code, or any order of the Superin-
tendent, the Director of Public Works, or the Director of Public 
Health made pursuant to this Code, shall be guilty of a misdemeanor 
and upon conviction thereof shall be punished by a fine not exceeding 
five hundred dollars ($500.00), or by imprisonment, not exceeding 
six (6) months or by both such fine and imprisonment, unless 
otherwise provided in this Code, and shall be deemed guilty of a 
separate offense for every day such violation, disobedience, omission, 
neglect or refusal shall continue.”

3 Givner v. State, 210 Md. 484, 124 A. 2d 764 (1956); City of 
St. Louis v. Evans, 337 S. W. 2d 948 (Mo. 1960); State ex rel. 
Eaton v. Price, 168 Ohio St. 123, 151 N. E. 2d 523 (1958), aff’d 
by an equally divided Court, 364 U. S. 263 (1960). See also State v. 
Rees, 258 Iowa 813, 139 N. W. 2d 406 (1966); Commonwealth v. 
Hadley, 351 Mass. 439, 222 N. E. 2d 681 (1966), appeal docketed 
Jan. 5, 1967, No. 1179, Misc., O. T. 1966; People v. Laverne, 14 N. Y. 
2d 304, 200 N. E. 2d 441 (1964).
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Court of Appeal held that § 503 does not violate Fourth 
Amendment rights because it “is part of a regulatory 
scheme which is essentially civil rather than criminal 
in nature, inasmuch as that section creates a right of 
inspection which is limited in scope and may not be exer-
cised under unreasonable conditions.” Having concluded 
that Frank v. Maryland, to the extent that it sanc-
tioned such warrantless inspections, must be overruled, 
we reverse.

I.
The Fourth Amendment provides that, “The right of 

the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, 
shall not be violated, and no Warrants shall issue, but 
upon probable cause, supported by Oath or affirmation, 
and particularly describing the place to be searched, and 
the persons or things to be seized.” The basic purpose 
of this Amendment, as recognized in countless decisions 
of this Court, is to safeguard the privacy and security 
of individuals against arbitrary invasions by govern-
mental officials. The Fourth Amendment thus gives con-
crete expression to a right of the people which “is basic 
to a free society.” Wolf v. Colorado, 338 U. S. 25, 27. 
As such, the Fourth Amendment is enforceable against 
the States through the Fourteenth Amendment. Ker v. 
California, 374 U. S. 23, 30.

Though there has been general agreement as to the 
fundamental purpose of the Fourth Amendment, trans-
lation of the abstract prohibition against “unreasonable 
searches and seizures” into workable guidelines for the 
decision of particular cases is a difficult task which has 
for many years divided the members of this Court. 
Nevertheless, one governing principle, justified by history 
and by current experience, has consistently been fol-
lowed: except in certain carefully defined classes of 
cases, a search of private property without proper con-
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sent is “unreasonable” unless it has been authorized 
by a valid search warrant. See, e. g., Stoner v. Cali-
fornia, 376 U. S. 483; United States v. Jeffers, 342 U. S. 
48; McDonald v. United States, 335 U. S. 451; Agnello 
v. United States, 269 U. S. 20. As the Court explained 
in Johnson v. United States, 333 U. S. 10, 14:

“The right of officers to thrust themselves into a 
home is also a grave concern, not only to the indi-
vidual but to a society which chooses to dwell in 
reasonable security and freedom from surveillance. 
When the right of privacy must reasonably yield to 
the right of search is, as a rule, to be decided by a 
judicial officer, not by a policeman or government 
enforcement agent.”

In Frank v. Maryland, this Court upheld the convic-
tion of one who refused to permit a warrantless inspection 
of private premises for the purposes of locating and 
abating a suspected public nuisance. Although Frank 
can arguably be distinguished from this case on its 
facts,4 the Frank opinion has generally been interpreted 
as carving out an additional exception to the rule that 
warrantless searches are unreasonable under the Fourth 
Amendment. See Eaton v. Price, supra. The District 
Court of Appeal so interpreted Frank in this case, and 
that ruling is the core of appellant’s challenge here. 
We proceed to a re-examination of the factors which

4 In Frank, the Baltimore ordinance required that the health 
inspector “have cause to suspect that a nuisance exists in any house, 
cellar or enclosure” before he could demand entry without a warrant, 
a requirement obviously met in Frank because the inspector observed 
extreme structural decay and a pile of rodent feces on the appel-
lant’s premises. Section 503 of the San Francisco Housing Code 
has no such “cause” requirement, but neither did the Ohio ordinance 
at issue in Eaton v. Price, a case which four Justices thought was 
controlled by Frank. 364 U. S., at 264, 265, n. 2 (opinion of 
Mr . Just ice  Bren nan ).
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persuaded the Frank majority to adopt this construction 
of the Fourth Amendment’s prohibition against unrea-
sonable searches.

To the Frank majority, municipal fire, health, and 
housing inspection programs “touch at most upon the 
periphery of the important interests safeguarded by the 
Fourteenth Amendment’s protection against official intru-
sion,” 359 U. S., at 367, because the inspections are 
merely to determine whether physical conditions exist 
which do not comply with minimum standards prescribed 
in local regulatory ordinances. Since the inspector does 
not ask that the property owner open his doors to a search 
for “evidence of criminal action” which may be used to 
secure the owner’s criminal conviction, historic interests 
of “self-protection” jointly protected by the Fourth and 
Fifth Amendments 5 are said not to be involved, but only 
the less intense “right to be secure from intrusion into 
personal privacy.” Id., at 365.

We may agree that a routine inspection of the physical 
condition of private property is a less hostile intrusion 
than the typical policeman’s search for the fruits and 
instrumentalities of crime. For this reason alone, Frank 
differed from the great bulk of Fourth Amendment cases 
which have been considered by this Court. But we can-
not agree that the Fourth Amendment interests at stake 
in these inspection cases are merely “peripheral.” It is 
surely anomalous to say that the individual and his pri-
vate property are fully protected by the Fourth Amend-
ment only when the individual is suspected of criminal 
behavior.6 For instance, even the most law-abiding citi-

5 See Boyd v. United States, 116 U. S. 616. Compare Schmerber 
v. California, 384 U. S. 757, 766-772.

6 See Abel v. United States, 362 U. S. 217, 254-256 (Mr . Just ic e  
Bre nn an , dissenting); District of Columbia v. Little, 85 U. S. 
App. D. C. 242, 178 F. 2d 13, aff’d, 339 U. S. 1.
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zen has a very tangible interest in limiting the circum-
stances under which the sanctity of his home may be 
broken by official authority, for the possibility of criminal 
entry under the guise of official sanction is a serious threat 
to personal and family security. And even accepting 
Frank’s rather remarkable premise, inspections of the 
kind we are here considering do in fact jeopardize “self-
protection” interests of the property owner. Like most 
regulatory laws, fire, health, and housing codes are 
enforced by criminal processes. In some cities, discovery 
of a violation by the inspector leads to a criminal com-
plaint.7 Even in cities where discovery of a violation pro-
duces only an administrative compliance order,8 refusal to 
comply is a criminal offense, and the fact of compliance is 
verified by a second inspection, again without a warrant.9 
Finally, as this case demonstrates, refusal to permit an 
inspection is itself a crime, punishable by fine or even 
by jail sentence.

The Frank majority suggested, and appellee reasserts, 
two other justifications for permitting administrative 
health and safety inspections without a warrant. First, 
it is argued that these inspections are “designed to make 
the least possible demand on the individual occupant.” 
359 U. S., at 367. The ordinances authorizing inspections 
are hedged with safeguards, and at any rate the inspec-
tor’s particular decision to enter must comply with the 
constitutional standard of reasonableness even if he may 
enter without a warrant.10 In addition, the argument 

7 See New York, N. Y., Administrative Code § D26-8.0 (1964).
8 See Washington, D. C., Housing Regulations § 2104.
9 This is the more prevalent enforcement procedure. See Note, 

Enforcement of Municipal Housing Codes, 78 Harv. L. Rev. 801, 
813-816.

10 The San Francisco Code requires that the inspector display 
proper credentials, that he inspect “at reasonable times,” and that
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proceeds, the warrant process could not function effec-
tively in this field. The decision to inspect an entire 
municipal area is based upon legislative or administrative 
assessment of broad factors such as the area’s age and 
condition. Unless the magistrate is to review such policy 
matters, he must issue a “rubber stamp” warrant which 
provides no protection at all to the property owner.

In our opinion, these arguments unduly discount the 
purposes behind the warrant machinery contemplated 
by the Fourth Amendment. Under the present system, 
when the inspector demands entry, the occupant has no 
way of knowing whether enforcement of the municipal 
code involved requires inspection of his premises, no way 
of knowing the lawful limits of the inspector’s power to 
search, and no way of knowing whether the inspector 
himself is acting under proper authorization. These 
are questions which may be reviewed by a neutral magis-
trate without any reassessment of the basic agency 
decision to canvass an area. Yet, only by refusing entry 
and risking a criminal conviction can the occupant at 
present challenge the inspector’s decision to search. And 
even if the occupant possesses sufficient fortitude to take 
this risk, as appellant did here, he may never learn any 
more about the reason for the inspection than that the 
law generally allows housing inspectors to gain entry. 
The practical effect of this system is to leave the occu-
pant subject to the discretion of the official in the field. 
This is precisely the discretion to invade private property 
which we have consistently circumscribed by a require-
ment that a disinterested party warrant the need to 

he not obtain entry by force, at least when there is no emergency. 
The Baltimore ordinance in Frank required that the inspector “have 
cause to suspect that a nuisance exists.” Some cities notify resi-
dents in advance, by mail or posted notice, of impending area 
inspections. State courts upholding these inspections without war-
rants have imposed a general reasonableness requirement. See cases 
cited, n. 3, supra.
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search. See cases cited, p. 529, supra. We simply cannot 
say that the protections provided by the warrant pro-
cedure are not needed in this context; broad statutory 
safeguards are no substitute for individualized review, 
particularly when those safeguards may only be invoked 
at the risk of a criminal penalty.

The final justification suggested for warrantless admin-
istrative searches is that the public interest demands such 
a rule: it is vigorously argued that the health and safety 
of entire urban populations is dependent upon enforce-
ment of minimum fire, housing, and sanitation standards, 
and that the only effective means of enforcing such codes 
is by routine systematized inspection of all physical 
structures. Of course, in applying any reasonableness 
standard, including one of constitutional dimension, an 
argument that the public interest demands a particular 
rule must receive careful consideration. But we think 
this argument misses the mark. The question is not, 
at this stage at least, whether these inspections may be 
made, but whether they may be made without a warrant. 
For example, to say that gambling raids may not be 
made at the discretion of the police without a warrant 
is not necessarily to say that gambling raids may never 
be made. In assessing whether the public interest de-
mands creation of a general exception to the Fourth 
Amendment’s warrant requirement, the question is not 
whether the public interest justifies the type of search 
in question, but whether the authority to search should 
be evidenced by a warrant, which in turn depends in part 
upon whether the burden of obtaining a warrant is likely 
to frustrate the governmental purpose behind the search. 
See Schmerber v. California, 384 U. S. 757, 770-771. 
It has nowhere been urged that fire, health, and housing 
code inspection programs could not achieve their goals 
within the confines of a reasonable search warrant re-
quirement. Thus, we do not find the public need 
argument dispositive.

262-921 0 - 68 - 37
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In summary, we hold that administrative searches of 
the kind at issue here are significant intrusions upon the 
interests protected by the Fourth Amendment, that such 
searches when authorized and conducted without a war-
rant procedure lack the traditional safeguards which the 
Fourth Amendment guarantees to the individual, and 
that the reasons put forth in Frank v. Maryland and 
in other cases for upholding these warrantless searches 
are insufficient to justify so substantial a weakening of 
the Fourth Amendment’s protections. Because of the 
nature of the municipal programs under consideration, 
however, these conclusions must be the beginning, not 
the end, of our inquiry. The Frank majority gave recog-
nition to the unique character of these inspection pro-
grams by refusing to require search warrants; to reject 
that disposition does not justify ignoring the question 
whether some other accommodation between public need 
and individual rights is essential.

II.
The Fourth Amendment provides that, “no Warrants 

shall issue, but upon probable cause.” Borrowing from 
more typical Fourth Amendment cases, appellant argues 
not only that code enforcement inspection programs must 
be circumscribed by a warrant procedure, but also that 
warrants should issue only when the inspector possesses 
probable cause to believe that a particular dwelling con-
tains violations of the minimum standards prescribed by 
the code being enforced. We disagree.

In cases in which the Fourth Amendment requires that 
a warrant to search be obtained, “probable cause” is the 
standard by which a particular decision to search is tested 
against the constitutional mandate of reasonableness. 
To apply this standard, it is obviously necessary first to 
focus upon the governmental interest which allegedly 
justifies official intrusion upon the constitutionally pro-
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tected interests of the private citizen. For example, in a 
criminal investigation, the police may undertake to re-
cover specific stolen or contraband goods. But that pub-
lic interest would hardly justify a sweeping search of an 
entire city conducted in the hope that these goods might 
be found. Consequently, a search for these goods, even 
with a warrant, is “reasonable” only when there is “prob-
able cause” to believe that they will be uncovered in a 
particular dwelling.

Unlike the search pursuant to a criminal investigation, 
the inspection programs at issue here are aimed at secur-
ing city-wide compliance with minimum physical stand-
ards for private property. The primary governmental 
interest at stake is to prevent even the unintentional 
development of conditions which are hazardous to public 
health and safety. Because fires and epidemics may 
ravage large urban areas, because unsightly conditions 
adversely affect the economic values of neighboring struc-
tures, numerous courts have upheld the police power of 
municipalities to impose and enforce such minimum 
standards even upon existing structures.11 In determin-
ing whether a particular inspection is reasonable—and 
thus in determining whether there is probable cause to 
issue a warrant for that inspection—the need for the 
inspection must be weighed in terms of these reasonable 
goals of code enforcement.

There is unanimous agreement among those most 
familiar with this field that the only effective way to 
seek universal compliance with the minimum standards 
required by municipal codes is through routine periodic 

11 See Abbate Bros. v. City of Chicago, 11 Ill. 2d 337, 142 N. E. 
2d 691; City of Louisville v. Thompson, 339 S. W. 2d 869 (Ky.); 
Adamec v. Post, 273 N. Y. 250, 7 N. E. 2d 120; Paquette v. City 
of Fall River, 338 Mass. 368, 155 N. E. 2d 775; Richards v. City 
of Columbia, 227 S. C. 538, 88 S. E. 2d 683; Boden v. City of 
Milwaukee, 8 Wis. 2d 318, 99 N. W. 2d 156.
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inspections of all structures.12 It is here that the prob-
able cause debate is focused, for the agency’s decision to 
conduct an area inspection is unavoidably based on its 
appraisal of conditions in the area as a whole, not on 
its knowledge of conditions in each particular building. 
Appellee contends that, if the probable cause standard 
urged by appellant is adopted, the area inspection will 
be eliminated as a means of seeking compliance with code 
standards and the reasonable goals of code enforcement 
will be dealt a crushing blow.

In meeting this contention, appellant argues first, that 
his probable cause standard would not jeopardize area 
inspection programs because only a minute portion of the 
population will refuse to consent to such inspections, and 
second, that individual privacy in any event should be 
given preference to the public interest in conducting such 
inspections. The first argument, even if true, is irrelevant 
to the question whether the area inspection is reasonable 
within the meaning of the Fourth Amendment. The 
second argument is in effect an assertion that the area 
inspection is an unreasonable search. Unfortunately, 
there can be no ready test for determining reasonableness

12 See Osgood & Zwemer, Rehabilitation and Conservation, 25 
Law & Contemp. Prob. 705, 718 and n. 43; Schwartz, Crucial Areas 
in Administrative Law, 34 Geo. Wash. L. Rev. 401, 423 and n. 93; 
Comment, Rent Withholding and the Improvement of Substandard 
Housing, 53 Calif. L. Rev. 304, 316-317; Note, Enforcement of 
Municipal Housing Codes, 78 Harv. L. Rev. 801, 807, 851; Note, 
Municipal Housing Codes, 69 Harv. L. Rev. 1115, 1124-1125. Sec-
tion 311 (a) of the Housing and Urban Development Act of 1965, 
79 Stat. 478, 42 U. S. C. § 1468 (1964 ed., Supp. I), authorizes grants 
of federal funds “to cities, other municipalities, and counties for the 
purpose of assisting such localities in carrying out programs of con-
centrated code enforcement in deteriorated or deteriorating areas in 
which such enforcement, together with those public improvements 
to be provided by the locality, may be expected to arrest the decline 
of the area.”
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other than by balancing the need to search against the 
invasion which the search entails. But we think that a 
number of persuasive factors combine to support the 
reasonableness of area code-enforcement inspections. 
First, such programs have a long history of judicial and 
public acceptance. See Frank v. Maryland, 359 U. S., 
at 367-371. Second, the public interest demands that all 
dangerous conditions be prevented or abated, yet it is 
doubtful that any other canvassing technique would 
achieve acceptable results. Many such conditions— 
faulty wiring is an obvious example—are not observable 
from outside the building and indeed may not be apparent 
to the inexpert occupant himself. Finally, because the 
inspections are neither personal in nature nor aimed at 
the discovery of evidence of crime, they involve a rel-
atively limited invasion of the urban citizen’s privacy. 
Both the majority and the dissent in Frank emphatically 
supported this conclusion:

“Time and experience have forcefully taught that 
the power to inspect dwelling places, either as a 
matter of systematic area-by-area search or, as here, 
to treat a specific problem, is of indispensable impor-
tance to the maintenance of community health; a 
power that would be greatly hobbled by the blanket 
requirement of the safeguards necessary for a search 
of evidence of criminal acts. The need for preventive 
action is great, and city after city has seen this need 
and granted the power of inspection to its health 
officials; and these inspections are apparently wel-
comed by all but an insignificant few. Certainly, 
the nature of our society has not vitiated the need 
for inspections first thought necessary 158 years ago, 
nor has experience revealed any abuse or inroad on 
freedom in meeting this need by means that history 
and dominant public opinion have sanctioned.” 359 
U. S., at 372.
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“. . . This is not to suggest that a health official 
need show the same kind of proof to a magistrate to 
obtain a warrant as one must who would search for 
the fruits or instrumentalities of crime. Where 
considerations of health and safety are involved, the 
facts that would justify an inference of ‘probable 
cause’ to make an inspection are clearly different 
from those that would justify such an inference 
where a criminal investigation has been undertaken. 
Experience may show the need for periodic inspec-
tions of certain facilities without a further showing 
of cause to believe that substandard conditions 
dangerous to the public are being maintained. The 
passage of a certain period without inspection might 
of itself be sufficient in a given situation to justify 
the issuance of a warrant. The test of ‘probable 
cause’ required by the Fourth Amendment can take 
into account the nature of the search that is being 
sought.” 359 U. S., at 383 (Mr . Justi ce  Douglas , 
dissenting).

Having concluded that the area inspection is a “rea-
sonable” search of private property within the meaning 
of the Fourth Amendment, it is obvious that “probable 
cause” to issue a warrant to inspect must exist if reason-
able legislative or administrative standards for conduct-
ing an area inspection are satisfied with respect to a par-
ticular dwelling. Such standards, which will vary with 
the municipal program being enforced, may be based 
upon the passage of time, the nature of the building 
(e. g., a multi-family apartment house), or the condition 
of the entire area, but they will not necessarily depend 
upon specific knowledge of the condition of the partic-
ular dwelling. It has been suggested that so to vary 
the probable cause test from the standard applied in 
criminal cases would be to authorize a “synthetic search 
warrant” and thereby to lessen the overall protections 
of the Fourth Amendment. Frank v. Maryland, 359
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U. S., at 373. But we do not agree. The warrant pro-
cedure is designed to guarantee that a decision to search 
private property is justified by a reasonable governmental 
interest. But reasonableness is still the ultimate stand-
ard. If a valid public interest justifies the intrusion 
contemplated, then there is probable cause to issue a 
suitably restricted search warrant. Cf. Oklahoma Press 
Pub. Co. v. Walling, 327 U. S. 186. Such an approach 
neither endangers time-honored doctrines applicable to 
criminal investigations nor makes a nullity of the prob-
able cause requirement in this area. It merely gives full 
recognition to the competing public and private interests 
here at stake and, in so doing, best fulfills the historic 
purpose behind the constitutional right to be free from 
unreasonable government invasions of privacy. See 
Eaton v. Price, 364 U. S., at 273-274 (opinion of Mr . 
Justi ce  Brennan ).

III.
Since our holding emphasizes the controlling standard 

of reasonableness, nothing we say today is intended to 
foreclose prompt inspections, even without a warrant, 
that the law has traditionally upheld in emergency situ-
ations. See North American Cold Storage Co. v. City 
of Chicago, 211 U. S. 306 (seizure of unwholesome 
food); Jacobson v. Massachusetts, 197 U. S. 11 (com-
pulsory smallpox vaccination) ; Compagnie Française v. 
Board of Health, 186 U. S. 380 (health quarantine) ; 
Kroplin v. Truax, 119 Ohio St. 610, 165 N. E. 498 (sum-
mary destruction of tubercular cattle). On the other 
hand, in the case of most routine area inspections, there 
is no compelling urgency to inspect at a particular time 
or on a particular day. Moreover, most citizens allow 
inspections of their property without a warrant. Thus, 
as a practical matter and in light of the Fourth Amend-
ment’s requirement that a warrant specify the property 
to be searched, it seems likely that warrants should 
normally be sought only after entry is refused unless
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there has been a citizen complaint or there is other satis-
factory reason for securing immediate entry. Similarly, 
the requirement of a warrant procedure does not sug-
gest any change in what seems to be the prevailing local 
policy, in most situations, of authorizing entry, but not 
entry by force, to inspect.

IV.
In this case, appellant has been charged wTith a crime 

for his refusal to permit housing inspectors to enter his 
leasehold without a warrant. There was no emergency 
demanding immediate access; in fact, the inspectors made 
three trips to the building in an attempt to obtain appel-
lant’s consent to search. Yet no warrant was obtained 
and thus appellant was unable to verify either the need 
for or the appropriate limits of the inspection. No doubt, 
the inspectors entered the public portion of the building 
with the consent of the landlord, through the building’s 
manager, but appellee does not contend that such consent 
was sufficient to authorize inspection of appellant’s prem-
ises. Cf. Stoner v. California, 376 U. S. 483; Chapman v. 
United States, 365 U. S. 610; McDonald v. United States, 
335 U. S. 451. Assuming the facts to be as the parties 
have alleged, we therefore conclude that appellant had a 
constitutional right to insist that the inspectors obtain a 
warrant to search and that appellant may not constitu-
tionally be convicted for refusing to consent to the inspec-
tion. It appears from the opinion of the District Court 
of Appeal that under these circumstances a writ of pro-
hibition will issue to the criminal court under California 
law.

The judgment is vacated and the case is remanded for 
further proceedings not inconsistent with this opinion.

It is so ordered.

[For dissenting opinion of Mr . Just ice  Clark , see 
post, p. 546.]
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A suitable warrant procedure held required by the Fourth Amend-
ment to effect unconsented administrative entry and inspection 
of private commercial premises. Cf. Camara v. Municipal Court, 
ante, p. 523. Pp. 542-546.

67 Wash. 2d 475, 408 P. 2d 262, reversed.

Norman Dor sen argued the cause for appellant. With 
him on the briefs were Melvin L. Wulf and Marvin M. 
Karpatkin.

A. L. Newbould argued the cause for appellee. With 
him on the brief was Charles S. Rhyne.

Mr . Justice  White  delivered the opinion of the Court.
Appellant seeks reversal of his conviction for refusing 

to permit a representative of the City of Seattle Fire 
Department to enter and inspect appellant’s locked com-
mercial warehouse without a warrant and without prob-
able cause to believe that a violation of any municipal 
ordinance existed therein. The inspection was conducted 
as part of a routine, periodic city-wide canvass to obtain 
compliance with Seattle’s Fire Code. City of Seattle 
Ordinance No. 87870, c. 8.01. After he refused the 
inspector access, appellant was arrested and charged 
with violating § 8.01.050 of the Code:

“Insp ection  of  buil ding  and  prem ises . It shall 
be the duty of the Fire Chief to inspect and he may 
enter all buildings and premises, except the interiors 
of dwellings, as often as may be necessary for the 
purpose of ascertaining and causing to be corrected 
any conditions liable to cause fire, or any violations 
of the provisions of this Title, and of any other 
ordinance concerning fire hazards.”
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Appellant was convicted and given a suspended fine of 
$100 1 despite his claim that § 8.01.050, if interpreted to 
authorize this warrantless inspection of his warehouse, 
would violate his rights under the Fourth and Fourteenth 
Amendments. We noted probable jurisdiction and set 
this case for argument with Camara v. Municipal Court, 
ante, p. 523. 385 U. S. 808. We find the principles enun-
ciated in the Camara opinion applicable here and 
therefore we reverse.

In Camara, we held that the Fourth Amendment bars 
prosecution of a person who has refused to permit a 
warrantless code-enforcement inspection of his personal 
residence. The only question which this case presents is 
whether Camara applies to similar inspections of com-
mercial structures which are not used as private resi-
dences. The Supreme Court of Washington, in affirming 
appellant’s conviction, suggested that this Court “has 
applied different standards of reasonableness to searches 
of dwellings than to places of business,” citing Davis v. 
United States, 328 U. S. 582. The Washington court 
held, and appellee here argues, that § 8.01.050, which 
excludes “the interiors of dwellings,”1 2 establishes a

1 Conviction and sentence were pursuant to §8.01.140 of the Fire 
Code:

“Pena lty . Anyone violating or failing to comply with any provi-
sion of this Title or lawful order of the Fire Chief pursuant hereto 
shall upon conviction thereof be punishable by a fine not to exceed 
Three Hundred Dollars ($300.00), or imprisonment in the City Jail 
for a period not to exceed ninety (90) days, or by both such fine and 
imprisonment, and each day of violation shall constitute a separate 
offense.”

2 “Dwelling” is defined in the Code as “a building occupied ex-
clusively for residential purposes and having not more than two (2) 
dwelling units.” Such dwellings are subject to the substantive pro-
visions of the Code, but the Fire Chief’s right to enter such premises 
is limited to times “when he has reasonable cause to believe a vio-
lation of the provisions of this Title exists therein.” §8.01.040. 
This provision also lacks a warrant procedure.
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reasonable scheme for the warrantless inspection of 
commercial premises pursuant to the Seattle Fire Code.

In Go-Bart Importing Co. v. United States, 282 U. S. 
344; Amos v. United States, 255 U. S. 313; and Silver-
thorne Lumber Co. v. United States, 251 U. S. 385, this 
Court refused to uphold otherwise unreasonable criminal 
investigative searches merely because commercial rather 
than residential premises were the object of the police 
intrusions. Likewise, we see no justification for so relax-
ing Fourth Amendment safeguards where the official 
inspection is intended to aid enforcement of laws pre-
scribing minimum physical standards for commercial 
premises. As we explained in Camara, a search of pri-
vate houses is presumptively unreasonable if conducted 
without a warrant. The businessman, like the occupant 
of a residence, has a constitutional right to go about his 
business free from unreasonable official entries upon his 
private commercial property. The businessman, too, has 
that right placed in jeopardy if the decision to enter and 
inspect for violation of regulatory laws can be made and 
enforced by the inspector in the field without official 
authority evidenced by a warrant.

As governmental regulation of business enterprise has 
mushroomed in recent years, the need for effective in-
vestigative techniques to achieve the aims of such regu-
lation has been the subject of substantial comment and 
legislation.3 Official entry upon commercial property 

3 See Antitrust Civil Process Act of 1962, 76 Stat. 548, 15 U. S. C. 
§§ 1311-1314; H. R. Rep. No. 708, 83d Cong., 1st Sess. (1953) (re-
porting the “factory inspection” amendments to the Federal Food, 
Drug, and Cosmetic Act, 67 Stat. 476, 21 U. S. C. § 374) ; Davis, 
The Administrative Power of Investigation, 56 Yale L. J. 1111; 
Handler, The Constitutionality of Investigations by the Federal 
Trade Commission, I & II, 28 Col. L. Rev. 708, 905; Schwartz, 
Crucial Areas in Administrative Law, 34 Geo. Wash. L. Rev. 401, 
425-430; Note, Constitutional Aspects of Federal Tax Investigations, 
57 Col. L. Rev. 676.
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is a technique commonly adopted by administrative 
agencies at all levels of government to enforce a variety 
of regulatory laws; thus, entry may permit inspection 
of the structure in which a business is housed, as in 
this case, or inspection of business products, or a perusal 
of financial books and records. This Court has not had 
occasion to consider the Fourth Amendment’s relation 
to this broad range of investigations.4 However, we 
have dealt with the Fourth Amendment issues raised 
by another common investigative technique, the adminis-
trative subpoena of corporate books and records. We 
find strong support in these subpoena cases for our con-
clusion that warrants are a necessary and a tolerable 
limitation on the right to enter upon and inspect com-
mercial premises.

It is now settled that, when an administrative 
agency subpoenas corporate books or records, the Fourth 
Amendment requires that the subpoena be sufficiently 
limited in scope, relevant in purpose, and specific in 
directive so that compliance will not be unreasonably 
burdensome.5 & The agency has the right to conduct all 
reasonable inspections of such documents which are con-
templated by statute, but it must delimit the confines 
of a search by designating the needed documents in a 
formal subpoena. In addition, while the demand to 
inspect may be issued by the agency, in the form of an 
administrative subpoena, it may not be made and en-

4 In United States v. Cardiff, 344 U. S. 174, this Court held that 
the Federal Food, Drug, and Cosmetic Act did not compel that 
consent be given to warrantless inspections of establishments cov-
ered by the Act. (As a result, the statute was subsequently amended, 
see n. 3, supra.) See also Federal Trade Comm’n v. American 
Tobacco Co., 264 U. S. 298.

5 See United States v. Morton Salt Co., 338 U. S. 632; Oklahoma 
Press Pub. Co. v. Walling, 327 U. S. 186; United States v. Bausch
& Lomb Optical Co., 321 U. S. 707; Hale v. Henkel, 201 U. S. 43. 
See generally 1 Davis, Administrative Law §§3.05-3.06 (1958).
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forced by the inspector in the field, and the subpoenaed 
party may obtain judicial review of the reasonableness 
of the demand prior to suffering penalties for refusing 
to comply.

It is these rather minimal limitations on administra-
tive action which we think are constitutionally required 
in the case of investigative entry upon commercial 
establishments. The agency’s particular demand for 
access will of course be measured, in terms of probable 
cause to issue a warrant, against a flexible standard of 
reasonableness that takes into account the public need 
for effective enforcement of the particular regulation 
involved. But the decision to enter and inspect will 
not be the product of the unreviewed discretion of the 
enforcement officer in the field.6 Given the analogous 
investigative functions performed by the administrative 
subpoena and the demand for entry, we find untenable 
the proposition that the subpoena, which has been termed 
a “constructive” search, Oklahoma Press Pub. Co. v. 
Walling, 327 U. S. 186, 202, is subject to Fourth Amend-
ment limitations which do not apply to actual searches 
and inspections of commercial premises.

We therefore conclude that administrative entry, with-
out consent, upon the portions of commercial premises 
which are not open to the public may only be compelled 
through prosecution or physical force within the frame-
work of a warrant procedure.7 We do not in any way

6 We do not decide whether warrants to inspect business premises 
may be issued only after access is refused; since surprise may often 
be a crucial aspect of routine inspections of business establishments, 
the reasonableness of warrants issued in advance of inspection will 
necessarily vary with the nature of the regulation involved and 
may differ from standards applicable to private homes.

7 Davis v. United States, 328 U. S. 582, relied upon by the 
Supreme Court of Washington, held only that government officials 
could demand access to business premises and, upon obtaining con-
sent to search, could seize gasoline ration coupons issued by the
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imply that business premises may not reasonably be 
inspected in many more situations than private homes, 
nor do we question such accepted regulatory techniques 
as licensing programs which require inspections prior 
to operating a business or marketing a product. Any 
constitutional challenge to such programs can only be 
resolved, as many have been in the past, on a case-by- 
case basis under the general Fourth Amendment stand-
ard of reasonableness. We hold only that the basic 
component of a reasonable search under the Fourth 
Amendment—that it not be enforced without a suitable 
warrant procedure—is applicable in this context, as in 
others, to business as well as to residential premises. 
Therefore, appellant may not be prosecuted for exer-
cising his constitutional right to insist that the fire 
inspector obtain a warrant authorizing entry upon 
appellant’s locked warehouse.

Reversed.

Mr . Justice  Clark , with whom Mr . Justice  Harlan  
and Mr . Justi ce  Stewart  join, dissenting.*

Eight years ago my Brother Frankfurter wisely wrote 
in Frank v. Maryland, 359 U. S. 360 (1959):

“Time and experience have forcefully taught that 
the power to inspect dwelling places, either as a 
matter of systematic area-by-area search or, as here, 
to treat a specific problem, is of indispensable impor-
tance to the maintenance of community health; 
a power that would be greatly hobbled by the blanket 
requirement of the safeguards necessary for a search 
of evidence of criminal acts. The need for pre-

Government and illegally possessed by the petitioner. Davis thus 
involved the reasonableness of a particular search of business 
premises but did not involve a search warrant issue.

*[This opinion applies also to No. 92, Camara v. Municipal Court 
of the City and County of San Francisco, ante, p. 523.]
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ventive action is great, and city after city has seen 
this need and granted the power of inspection to its 
health officials; and these inspections are apparently 
welcomed by all but an insignificant few.” At 372. 

Today the Court renders this municipal experience, which 
dates back to Colonial days, for naught by overruling 
Frank v. Maryland and by striking down hundreds of city 
ordinances throughout the country and jeopardizing 
thereby the health, welfare, and safety of literally millions 
of people.

But this is not all. It prostitutes the command of the 
Fourth Amendment that “no Warrants shall issue, but 
upon probable cause” and sets up in the health and safety 
codes area inspection a newfangled “warrant” system 
that is entirely foreign to Fourth Amendment standards. 
It is regrettable that the Court wipes out such a long 
and widely accepted practice and creates in its place 
such enormous confusion in all of our towns and metro-
politan cities in one fell swoop. I dissent.

I.
I shall not treat in any detail the constitutional issue 

involved. For me it was settled in Frank v. Maryland, 
supra. I would adhere to that decision and the reason-
ing therein of my late Brother Frankfurter. Time has 
not shown any need for change. Indeed the opposite 
is true, as I shall show later. As I read it, the Fourth 
Amendment guarantee of individual privacy is, by its 
language, specifically qualified. It prohibits only those 
searches that are “unreasonable.” The majority seem 
to recognize this for they set up a new test for the long- 
recognized and enforced Fourth Amendment’s “probable-
cause” requirement for the issuance of warrants. They 
would permit the issuance of paper warrants, in area 
inspection programs, with probable cause based on area 
inspection standards as set out in municipal codes, and 
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with warrants issued by the rubber stamp of a willing 
magistrate.1 In my view, this degrades the Fourth 
Amendment.

II.
Moreover, history supports the Frank disposition. 

Over 150 years of city in rem inspections for health and 
safety purposes have continuously been enforced. In 
only one case during all that period have the courts 
denied municipalities this right. See District of Colum-
bia v. Little, 85 U. S. App. D. C. 242, 178 F. 2d 13 (1949), 
aff’d on other grounds, 339 U. S. 1 (1950). In addition to 
the two cases in this Court (Frank, supra, and Eaton v. 
Price, 364 U. S. 263 (I960)), which have upheld the 
municipal action, not a single state high court has held 
against the validity of such ordinances. Indeed, since 
our Frank decision five of the States’ highest courts 
have found that reasonable inspections are constitu-
tionally permissible and in fact imperative, for the pro-
tection of health, safety, and welfare of the millions who 
inhabit our cities and towns.1 2

I submit that under the carefully circumscribed re-
quirements of health and safety codes, as well as the 
facts and circumstances of these particular inspections,

1 Under the probable-cause standard laid down by the Court, it 
appears to me that the issuance of warrants could more appropri-
ately be the function of the agency involved than that of the 
magistrate. This would also relieve magistrates of an intolerable 
burden. It is therefore unfortunate that the Court fails to pass on 
the validity of the use of administrative warrants.

2 DePass v. City of Spartanburg, 234 S. C. 198, 107 S. E. 2d 
350 (1959); City of St. Louis v. Evans, 337 S. W. 2d 948 (Mo. 
1960); Camara v. Municipal Court, 237 Cal. App. 2d 128, 46 Cal. 
Rptr. 585 (1965), pet. for hearing in Cal. Sup. Ct. den. (Civ. No. 
22128) Nov. 19, 1965; Commonwealth v. Hadley, 351 Mass. 439, 
222 N. E. 2d 681, appeal docketed, Jan. 5, 1967, No. 1179, Misc., 
O. T. 1966; City of Seattle v. See, 67 Wash. 2d 475, 408 P. 2d 262 
(1965).
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there is nothing unreasonable about the ones undertaken 
here. These inspections meet the Fourth Amendment’s 
test of reasonableness and are entirely consistent with the 
Amendment’s commands and our cases.

There is nothing here that suggests that the inspec-
tion was unauthorized, unreasonable, for any improper 
purpose, or designed as a basis for a criminal prosecu-
tion; nor is there any indication of any discriminatory, 
arbitrary, or capricious action affecting the appellant in 
either case. Indeed, Camara was admittedly violating 
the Code by living in quarters prohibited thereby; and 
See was operating a locked warehouse—a business estab-
lishment subject to inspection.

The majority say, however, that under the present sys-
tem the occupant has no way of knowing the necessity 
for the inspection, the limits of the inspector’s power, or 
whether the inspector is himself authorized to perform 
the search. Each of the ordinances here is supported by 
findings as to the necessity for inspections of this type and 
San Francisco specifically bans the conduct in which 
appellant Camara is admittedly engaged. Furthermore, 
all of these doubts raised by the Court could be resolved 
very quickly. Indeed, the inspectors all have identifica-
tion cards which they show the occupant and the latter 
could easily resolve the remaining questions by a call to 
the inspector’s superior or, upon demand, receive a writ-
ten answer thereto. The record here shows these chal-
lenges could have been easily interposed. The inspectors 
called on several occasions, but still no such questions were 
raised.3 These cases, from the outset, were based on the 
Fourth Amendment, not on any of the circumstances 
surrounding the attempted inspection. To say, there-

3 Indeed, appellant Camara was summoned to the office of the 
district attorney—but failed to appear—where he certainly could 
have raised these questions.

262-921 0 - 68 - 38
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fore, that the inspection is left to the discretion of the 
officer in the field is to reach a conclusion not authorized 
by this record or the ordinances involved here. The 
Court says the question is not whether the “inspections 
may be made, but whether they may be made without a 
warrant.” With due respect, inspections of this type 
have been made for over a century and a half without 
warrants and it is a little late to impose a death sentence 
on such procedures now. In most instances the officer 
could not secure a warrant—such as in See’s case—thereby 
insulating large and important segments of our cities from 
inspection for health and safety conditions. It is this 
situation—which is even recognized by the Court—that 
should give us pause.

III.
The great need for health and safety inspection is 

emphasized by the experience of San Francisco, a metro-
politan area known for its cleanliness and safety ever 
since it suffered earthquake and fire back in 1906. For 
the fiscal year ending June 30, 1965, over 16,000 dwell-
ing structures were inspected, of which over 5,600 re-
quired some type of compliance action in order to meet 
code requirements. And in 1965-1966 over 62,000 apart-
ments, hotels, and dwellings were inspected with similar 
results. During the same period the Public Works 
Department conducted over 52,000 building inspections, 
over 43,000 electrical ones and over 33,000 plumbing 
inspections. During the entire year 1965-1966 inspectors 
were refused entry on less than 10 occasions where the 
ordinance required the householder to so permit.

In Seattle, the site of No. 180, See v. City of Seattle, 
fire inspections of commercial and industrial buildings 
totaled over 85,000 in 1965. In Jacksonville, Florida, 
over 21,000 fire inspections were carried on in the same 
year, while in excess of 135,000 health inspections were
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conducted. In Portland, Oregon, out of 27,000 health 
and safety inspections over 4,500 violations of regula-
tions were uncovered and the fire marshal in Portland 
found over 17,000 violations of the fire code in 1965 
alone. In Boston over 56,000 code violations were un-
covered in 1966 while in Baltimore a somewhat similar 
situation was reported.

In the larger metropolitan areas such as Los Angeles, 
over 300,000 inspections (health and fire) revealed over 
28,000 hazardous violations. In Chicago during the 
period November 1965 to December 1966, over 18,000 
buildings were found to be rodent infested out of some 
46,000 inspections. And in Cleveland the division of 
housing found over 42,000 violations of its code in 1965; 
its health inspectors found over 33,000 violations in com-
mercial establishments alone and over 27,000 dwelling 
code infractions were reported in the same period. And 
in New York City the problem is even more acute. A 
grand jury in Brooklyn conducted a housing survey of 
15 square blocks in three different areas and found over 
12,000 hazardous violations of code restrictions in those 
areas alone. Prior to this test there were only 567 vio-
lations reported in the three areas. The pressing need 
for inspection is shown by the fact that some 12,000 
additional violations were actually present at that very 
time.

An even more disastrous effect will be suffered in 
plumbing violations. These are not only more frequent 
but also the more dangerous to the community. Defec-
tive plumbing causes back siphonage of sewage and 
other household wastes. Chicago’s disastrous amoebic 
dysentery epidemic is an example. Over 100 deaths re-
sulted. Fire code violations also often cause many 
conflagrations. Indeed, if the fire inspection attempted 
in District of Columbia v. Little, 339 U. S. 1 (1950), 
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had been permitted a two-year-old child’s death result-
ing from a fire that gutted the home involved there on 
August 6, 1949, might well have been prevented.

Inspections also play a vital role in urban redevelop-
ment and slum clearance. Statistics indicate that slums 
constitute 20% of the residential area of the average 
American city, still they produce 35% of the fires, 45% 
of the major crimes, and 50% of the disease. Today’s 
decision will play havoc with the many programs now 
designed to aid in the improvement of these areas. 
We should remember the admonition of Mr . Justice  
Douglas  in Berman v. Parker, 348 U. S. 26, 32 (1954):

“Miserable and disreputable housing conditions may 
do more than spread disease and crime and immo-
rality. They may also suffocate the spirit by reduc-
ing the people who live there to the status of cattle. 
They may indeed make living an almost insufferable 
burden.”

IV.
The majority propose two answers to this admittedly 

pressing problem of need for constant inspection of prem-
ises for fire, health, and safety infractions of municipal 
codes. First, they say that there will be few refusals of 
entry to inspect. Unlike the attitude of householders 
as to codes requiring entry for inspection, we have few 
empirical statistics on attitudes where consent must be 
obtained. It is true that in the required entry-to-inspect 
situations most occupants welcome the periodic visits of 
municipal inspectors. In my view this will not be true 
when consent is necessary. The City of Portland, Oregon, 
has a voluntary home inspection program. The 1966 
record shows that out of 16,171 calls where the occupant 
was at home, entry was refused in 2,540 cases—approxi-
mately one out of six. This is a large percentage and 
would place an intolerable burden on the inspection serv-
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ice when required to secure warrants. What is more 
important is that out of the houses inspected 4,515 
hazardous conditions were found! Hence, on the same 
percentage, there would be approximately 840 hazardous 
situations in the 2,540 in which inspection was refused 
in Portland.

Human nature being what it is, we must face up to the 
fact that thousands of inspections are going to be denied. 
The economics of the situation alone will force this result. 
Homeowners generally try to minimize maintenance costs 
and some landlords make needed repairs only when re-
quired to do so. Immediate prospects for costly repairs 
to correct possible defects are going to keep many a door 
closed to the inspector. It was said by way of dissent in 
Frank v. Maryland, supra, at 384, that “[o]ne rebel a 
year” is not too great a price to pay for the right to pri-
vacy. But when voluntary inspection is relied upon this 
“one rebel” is going to become a general rebellion. That 
there will be a significant increase in refusals is certain 
and, as time goes on, that trend may well become a 
frightening reality. It is submitted that voluntary com-
pliance cannot be depended upon.

The Court then addresses itself to the propriety of 
warrantless area inspections.4 The basis of “probable 
cause” for area inspection warrants, the Court says, be-
gins with the Fourth Amendment’s reasonableness re-
quirement; in determining whether an inspection is 
reasonable “the need for the inspection must be weighed 
in terms of these reasonable goals of code enforcement.” 
It adds that there are “a number of persuasive factors” 

4 It is interesting to note that in each of the cases here the 
authorities were making periodic area inspections when the refusals 
to allow entry occurred. Under the holding of the Court today, 
“probable cause” would therefore be present in each case and a 
“paper warrant” would issue as a matter of course. This but 
emphasizes the absurdity of the holding.
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supporting “the reasonableness of area code-enforcement 
inspections.” It is interesting to note that the factors 
the Court relies upon are the identical ones my Brother 
Frankfurter gave for excusing warrants in Frank v. 
Maryland, supra. They are: long acceptance histori-
cally; the great public interest in health and safety; 
and the impersonal nature of the inspections—not for 
evidence of crime—but for the public welfare. Upon this 
reasoning, the Court concludes that probable cause exists 
“if reasonable legislative or administrative standards for 
conducting an area inspection are satisfied with respect 
to a particular dwelling.” These standards will vary, 
it says, according to the code program and the condition 
of the area with reference thereto rather than the condi-
tion of a particular dwelling. The majority seem to 
hold that warrants may be obtained after a refusal of 
initial entry; I can find no such constitutional distinc-
tion or command. These boxcar warrants will be identical 
as to every dwelling in the area, save the street number 
itself. I daresay they will be printed up in pads of a 
thousand or more—with space for the street number 
to be inserted—and issued by magistrates in broadcast 
fashion as a matter of course.

I ask: Why go through such an exercise, such a pre-
tense? As the same essentials are being followed under 
the present procedures, I ask: Why the ceremony, the 
delay, the expense, the abuse of the search warrant? In 
my view this will not only destroy its integrity but will 
degrade the magistrate issuing them and soon bring dis-
repute not only upon the practice but upon the judicial 
process. It will be very costly to the city in paperwork 
incident to the issuance of the paper warrants, in loss of 
time of inspectors and waste of the time of magistrates 
and will result in more annoyance to the public. It will 
also be more burdensome to the occupant of the premises 
to be inspected. Under a search warrant the inspector
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can enter any time he chooses. Under the existing proce-
dures he can enter only at reasonable times and invariably 
the convenience of the occupant is considered. I sub-
mit that the identical grounds for action elaborated today 
give more support—both legal and practical—to the 
present practice as approved in Frank n . Maryland, 
supra, than they do to this legalistic facade that the Court 
creates. In the Court’s anxiety to limit its own holding as 
to mass searches it hopes to divert attention from the fact 
that it destroys the health and safety codes as they apply 
to individual inspections of specific problems as con-
trasted to area ones. While the latter are important, 
the individual inspection is often more so; that was 
true in District of Columbia v. Little and it may well 
be in both Camara and See. Frankly, I cannot under-
stand how the Court can authorize warrants in wholesale 
fashion in the case of an area inspection, but hold the 
hand of the inspector when a specific dwelling is hazard-
ous to the health and safety of its neighbors.
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Petitioner, railroad, brought suit in federal court in Colorado against 
respondent union, an unincorporated association with headquarters 
in Ohio, and certain individual members, for damages resulting 
from a strike in violation of the Railway Labor Act. At the time 
the suit was brought, venue in federal-question cases lay only in 
the district “where all defendants reside.” 28 U. S. C. § 1391 (b). 
The statute did not define the residence of an unincorporated 
association. Subsequently that statute was amended to permit 
suits also in the district where the claim arises. The union’s 
motion to dismiss for improper venue was overruled, the case was 
tried, and judgment was entered for petitioner. The Court of 
Appeals reversed, holding that the union could be sued under 
§ 1391 (b) only in the district of its residence and that its residence 
was not in Colorado. Held:

1. The residence of an unincorporated association (which should 
be viewed as an entity for venue purposes) under the previous 
version of § 1391 (b) refers to wherever it is “doing business.” 
Pp. 559-563.

2. The District Court should now determine whether or not 
respondent was “doing business” in Colorado; if it finds that 
respondent was not, the appropriateness of venue under the current 
version of § 1391 (i. e., whether the claim “arose” in Colorado) 
should be considered. Pp. 563-564.

367 F. 2d 137, reversed and remanded.

Martin M. Lucente argued the cause for petitioner. 
With him on the briefs were Ernest Porter, Kenneth D. 
Barrows and George L. Saunders, Jr.

James L. Highsaw, Jr., argued the cause for respond-
ents. With him on the brief was Edward J. Hickey, Jr.
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Francis M. Shea, Richard T. Conway, Ralph J. 
Moore, Jr., James R. Wolfe and Charles I. Hopkins, Jr., 
filed a brief for the National Railway Labor Conference, 
as amicus curiae, urging reversal.

Frederick Bemays Wiener filed a brief for the Railway 
Labor Executives’ Association, as amicus curiae, urging 
affirmance.

Mr . Justic e  White  delivered the opinion of the Court.
The question here concerns the proper venue for a 

suit against a labor union, an unincorporated association, 
under 28 U. S. C. § 1391 (b), which at the time this 
action was brought read as follows: “A civil action 
wherein jurisdiction is not founded solely on diversity of 
citizenship may be brought only in the judicial district 
where all defendants reside, except as otherwise provided 
by law.”

In December 1959 and January 1960, the National 
Railroad Adjustment Board issued monetary awards in 
favor of certain members of respondent union on their 
claims for breach of collective bargaining contracts be-
tween the union and petitioner, the Denver & Rio Grande 
Western Railroad Company. The railroad refused to 
honor the awards, the union struck to enforce them and 
the strike was permanently enjoined by the District 
Court. 185 F. Supp. 369, aff’d, 290 F. 2d 266, cert, denied, 
366 U. S. 966. The railroad then sued the union for 
damages in the United States District Court for the 
District of Colorado, also joining as defendants R. E. 
Carroll, chairman of the union’s General Grievance Com-
mittee on the property of petitioner, and the chairmen 
of various local lodges of the union. The complaint 
alleged that the defendants had breached their duties 
under the Railway Labor Act, 44 Stat. 577, as amended, 
45 U. S. C. § 151 et seq. The District Court overruled 
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the union’s motion to dismiss for improper venue, held 
the strike illegal because the union had failed to exhaust 
its statutory remedies to enforce the Adjustment Board 
awards, and awarded damages based on the railroad’s loss 
of traffic caused by the illegal strike. The judgment ran 
against both the union and Carroll, the case against the 
other defendants being dismissed for failure of proof. 
The Court of Appeals reversed, holding that the union 
could be sued under § 1391 (b) only in the district of its 
residence and that its residence was not in Colorado.1 
Because of the seeming conflict with Rutland R. Co. v. 
Brotherhood of Locomotive Eng’rs, 307 F. 2d 21, we 
granted certiorari. 385 U. S. 1000. We reverse.

Section 1391 (b) is the general venue statute govern-
ing transitory causes of action in the federal courts where 
jurisdiction does not depend wholly on diversity of citi-
zenship. Following its amendment in 1966, 80 Stat. 
1111, the section permits suit either in the district where 
all of the defendants reside or in the district where the 
claim arose. At the time this suit was brought, however, 
venue lay only at the defendant’s residence, as had been 
the case since 1887. 24 Stat. 552, as corrected by 25 Stat. 
433 (1888). Thus for almost 80 years proper venue in 
federal-question cases was limited to the district of the 
defendant’s residence, whether the defendant was an indi-
vidual, a corporation, or an unincorporated association 
such as this respondent. During all of this time, down to 
and including the 1966 amendment, Congress has not ex-
pressly defined the residence of an unincorporated asso-
ciation for purposes of the general venue statute. The 
same was true with respect to corporations until 1948

1 The Court of Appeals also reversed the damage. award against 
respondent Carroll, concluding that Carroll was not responsible for 
the strike in question. We do not disturb this factual determination 
of the Court of Appeals. Carroll’s residence is admittedly within 
the District of Colorado.
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when Congress directed that a corporation could be sued 
in the judicial district “in which it is incorporated or 
licensed to do business or is doing business, and such 
judicial district shall be regarded as the residence of such 
corporation for venue purposes.” 28 U. S. C. § 1391 (c). 
Congress has maintained its silence, however, with respect 
to the residence of the unincorporated association. The 
resolution of that issue, as was true for the corporation 
prior to 1948, has been left to the courts. The issue is 
now here for the first time.

Of course, venue for a suit against an unincorporated 
association becomes important only if the association is 
itself suable. At common law, such an association could 
be sued only in the names of its members and liability 
had to be enforced against each member. This prin-
ciple was rejected in United Mine Workers v. Coronado 
Co., 259 U. S. 344, where this Court, recognizing the 
growth and pervasive influence of labor organizations 
and noting that the suability of trade unions “is of pri-
mary importance in the working out of justice and in 
protecting individuals and society . . . ,” 259 U. S., at 
390, held that such organizations were suable in the 
federal courts and that funds accumulated by them were 
subject to execution in suits for torts committed during 
strikes. The Coronado holding is now reflected in Fed. 
Rule Civ. Proc. 17 (b).

The Coronado case dealt with capacity to be sued, not 
with venue, but it did legitimate suing the unincor-
porated association as an entity. Although that entity 
has no citizenship independent of its members for pur-
poses of diversity jurisdiction, Steelworkers v. Bouligny, 
Inc., 382 U. S. 145, a case relied upon by the Court of 
Appeals here, we think that the question of the proper 
venue for such a defendant, like the question of capacity, 
should be determined by looking to the residence of the 
association itself rather than that of its individual mem-
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bers. Otherwise, § 1391 (b) would seem to require either 
holding the association not suable at all where its mem-
bers are residents of different States, or holding that the 
association “resides” in any State in which any of its 
members resides. The first alternative seems wholly at 
odds with Coronado and in addition removes federal- 
question litigation from the federal courts unnecessarily; 
the second is patently unfair to the association when it 
is remembered that venue is primarily a matter of con-
venience of litigants and witnesses. H. R. Rep. No. 1893, 
89th Cong., 2d Sess., p. 2. Of course, having concluded 
that the unincorporated association should be viewed as 
an entity for purposes of residence under § 1391 (b), 
that residence must still be ascertained, an inquiry requir-
ing examination of congressional intent and the interests 
reflected in Coronado and in principles underlying venue 
limitations.

In Sperry Prods., Inc. v. Association of American Rail-
roads, 132 F. 2d 408, the Court of Appeals for the Second 
Circuit dealt with the issue of what district an un-
incorporated association may be said to inhabit under 
the special venue statute governing patent suits, then 28 
U. S. C. § 109 (1940 ed.), now 28 U. S. C. § 1400. That 
court thought the association should be treated like a cor-
poration. Under the decisions of this Court, corporations 
had a single residence for venue purposes, the State of 
their incorporation. Likewise, the Sperry court thought 
the unincorporated association should be considered as 
having a single residence, in its case its principal place 
of business. Neirbo Co. v. Bethlehem Corp., 308 U. S. 
165, had already determined, however, that corporations, 
while having only one residence, nevertheless consented 
to be sued in federal diversity suits where they were 
licensed to do business. And Neirbo had much to do 
with producing the 1948 congressional definition of cor-
porate residence as including not only the State of in-
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corporation but wherever the corporation is licensed to 
do business or is doing business.

It can be argued, as respondent does, that had the 
1948 Congress intended the expanded definition of cor-
porate residence to apply to labor unions and other unin-
corporated associations, it would have said so. But even 
accepting this, the question of what the association’s 
residence is for venue purposes remains unanswered. 
Saying that Congress did not intend to “change” the 
venue law with respect to unincorporated associations 
assumes a settled meaning to the prior law. This was 
not the case. There was no settled construction of the 
law in the courts in 1948, and there is none yet. Nor was 
there anything to indicate that Congress had considered 
a labor union’s residence to be in only one place or had 
ever intended a limited view of residence with respect 
to unincorporated associations. Rather than accepting 
respondent’s position, we view the action of Congress in 
1948 as simply correcting an unacceptably narrow defini-
tion of corporate residence which had been adopted by 
the courts, while maintaining its silence with respect to 
the unincorporated association. And if it is assumed 
that Congress was aware of Sperry at all, it is surely 
reasonable to think that Congress anticipated that the 
approach of that case, analogizing incorporated and un-
incorporated entities, would continue to be followed by 
the courts so that if corporate residence were broadly 
defined by the Congress, the courts would similarly con-
strue the concept of residence of the unincorporated 
association. This was the approach of the Court of 
Appeals for the Second Circuit in Rutland R. Co. v. 
Brotherhood of Locomotive Eng’rs, supra.2

2 Other lower court cases are divided on the question whether an 
unincorporated association can be sued at a place other than its 
principal place of business. Cases restricting venue to the associa-
tion’s principal place of business include Brotherhood of Locomotive
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We think it most nearly approximates the intent of 
Congress to recognize the reality of the multi-state, un-
incorporated association such as a labor union and to 
permit suit against that entity, like the analogous cor-
porate entity, wherever it is “doing business.” Congress 
has itself recognized as much in a special venue statute, 
§ 301 (c) of the Labor Management Relations Act, 1947, 
61 Stat. 157, 29 U. S. C. § 185 (c), which provides that 
actions against labor unions governed by the Labor Man-
agement Relations Act may be brought in any district 
where the union maintains its principal office or in any 
district in which its duly authorized officers or agents are 
engaged in representing or acting for employee members. 
That statute was enacted but a year before the 1948 revi-
sion of the Judicial Code, and while it does not mention 
residence, it is a considerable indication that Congress had 
no desire, then or at any previous time, to construe “resi-
dence” as used in the general venue provision so as to con-
fine suits against a labor union to the district where its 
principal office is located. Moreover, from the standpoint 
of convenience to parties and witnesses, there would be 
little merit in holding that suits against unions covered 
by the National Labor Relations Act may be brought

Firemen v. Graham, 84 U. S. App. D. C. 67, 69, n. 2, 175 F. 2d 802, 
804, n. 2, rev’d on other grounds, 338 U. S. 232; McNutt v. United 
Gas, Coke & Chem. Workers, 108 F. Supp. 871, 875; Salvant v. 
Louisville & N. R. Co., 83 F. Supp. 391, 396; Westinghouse Elec. 
Corp. v. United Elec. Radio & Mach. Workers, 92 F. Supp. 841, aff’d 
without discussion, 194 F. 2d 770; Cherico v. Brotherhood of R. R. 
Trainmen, 167 F. Supp. 635, 637-638; cf. Hadden v. Small, 145 F. 
Supp. 387 (partnership). Cases holding that unincorporated asso-
ciations may be sued where they do business: Portsmouth Baseball 
Corp. n . Frick, 132 F. Supp. 922; Eastern Motor Express v. Espen- 
shade, 138 F. Supp. 426, 432; American Airlines, Inc. v. Air Line 
Pilots Assn., 169 F. Supp. 777, 781-783; R & E Dental Supply Co. 
v. Ritter Co., 185 F. Supp. 812; cf. Joscar Co. v. Consolidated Sun 
Ray, Inc., 212 F. Supp. 634.
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anywhere the responsible representatives of the union 
take concrete action and yet hold that suits for similar 
conduct against unions subject to a parallel federal labor 
statute, the Railway Labor Act, may be brought only 
where the union’s principal office is located. Nor need 
we here be concerned, as in Bouligny, with possible 
effects on the scope of the jurisdiction of the federal 
courts. Under these circumstances, for this Court to 
create such a distinction without some positive lead 
from Congress and in the face of sound policy considera-
tions to the contrary would be unjustified.

We therefore conclude that the Court of Appeals 
improperly applied § 1391 (b) as it read when this suit 
was brought. But even if we instead agreed with the 
Court of Appeals on this question, the case must be 
considered in light of the present form of that section, 
that is, as amended by the Act of November 2, 1966, 
which provides for venue not only at the place of a 
defendant’s residence but also in the district where the 
claim arose. This amendment does not change the sub-
stantive law applicable to this lawsuit. It is wholly pro-
cedural. Absent some contrary indications by the Con-
gress and absent any procedural prejudice to either party, 
the 1966 amendment to § 1391 is applicable to this suit. 
See United States v. Alabama, 362 U. S. 602; Ex parte 
Collett, 337 U. S. 55; American Foundries v. Tri-City 
Council, 257 U. S. 184, 201; Pruess v. Udall, 123 U. S. 
App. D. C. 301, 359 F. 2d 615. As this Court said in 
applying 28 U. S. C. § 1404 (a) to pending actions, “No 
one has a vested right in any given mode of procedure.” 
Ex parte Collett, 337 U. S*,  at 71. And in any event, if 
the decision below were affirmed, the petitioner could 
reinstitute the same action in the same District Court 
and seek the benefits of the current version of § 1391, 
absent the barrier of any applicable statute of limita-
tions. We do not, of course, intimate any views as to 
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whether this claim “arose” in the District of Colorado. 
That would be an issue for the District Court should it 
now be determined, in light of this opinion, that respond-
ent was not doing business in Colorado when this suit 
was instituted.

Reversed and remanded.

Mr . Just ice  Black , with whom Mr . Just ice  Dougla s , 
and Mr . Justi ce  Fortas  join, dissenting.

This suit for damages caused by an illegal strike was 
brought by the Denver and Rio Grande Western Railroad 
against the Brotherhood of Railroad Trainmen and cer-
tain of its individual members in the United States Dis-
trict Court for Colorado where the Brotherhood’s local 
lodges went on strike. The Brotherhood, an unincor-
porated association with its headquarters and principal 
place of business in Cleveland, Ohio, filed a motion to 
dismiss on the ground of improper venue. The District 
Court denied this motion, and after a trial without a jury, 
gave the railroad a $37,988 judgment against the union. 
The Court of Appeals reversed. 367 F. 2d 137. It held 
that the applicable venue statute, 28 U. S. C. § 1391 (b),1 
gave venue only to the district court for the district where 
the union’s principal place of business is located. I would 
affirm this holding.

In holding venue improper as to the union, the Court 
of Appeals rejected the holding of the Second Circuit in 
Rutland R. Co. v. Brotherhood of Locomotive Eng’rs, 
307 F. 2d 21, cert, denied, 372 U. S. 954, that a union 
may be sued under § 1391 (b) in any district where it is 
doing business. The Second Circuit in Rutland recog- *

*28 U. S. C. § 1391 (b):
“A civil action wherein jurisdiction is not founded solely on 

diversity of citizenship may be brought only in the judicial district 
where all defendants reside, except as otherwise provided by law.”
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nized that prior to the Judicial Code of 1948, under the 
predecessor of § 1391 (b),2 most courts had held that an 
unincorporated association is suable only at its principal 
place of business and that the only express change made 
in pre-existing general venue law by the 1948 Code was 
the expansion of corporate venue from the place of incor-
poration to the place of doing business, § 1391 (c).3 
Nevertheless, the court reasoned that there are sound 
policies for treating unincorporated associations like cor-
porations and that, though the language of § 1391 (c) 
expressly applies to corporations and not to unincorpo-
rated associations, Congress implicitly intended for the 
expanded concepts of corporate residence under § 1391 (c) 
to be applied in determining the residence of an unin-
corporated association under § 1391 (b).

For myself I cannot draw any such inference from the 
1948 amendments to the general venue statute. Sections 
1391 (b) and (c) were part of a general Code revision 
designed comprehensively to cover the rules of procedure, 
including venue, and there is no reference whatever in 
these sections or their legislative history, so far as I can 
determine, that would permit us to infer that Congress 
intended that unincorporated associations be treated as 
corporations for venue purposes, thus changing the judi-
cially established rule that unincorporated associations 
are suable only at their principal place of business. 
Though this Court recognizes that “Congress has main-
tained its silence . . . with respect to the residence of 

2 36 Stat. 1101, § 51, 28 U. S. C. § 112 (1940 ed.), provided that “no 
civil suit shall be brought in any district court against any person . . . 
in any other district than that whereof he is an inhabitant . . . .”

3 28 U. S. C. § 1391 (c):
“A corporation may be sued in any judicial district in which it 

is incorporated or licensed to do business or is doing business, and 
such judicial district shall be regarded as the residence of such corpo-
ration for venue purposes.”

262-921 0 - 68 - 39
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the unincorporated association,” it approves the Rutland 
holding because “sound policy considerations” indicate 
it “most nearly approximates the intent of Congress.” 
In reaching this result, the Court adopts the Rutland 
reasoning that Congress in 1948 must have approved of 
assimilating for venue purposes the treatment of unin-
corporated associations to that of corporations, because 
such a process of assimilation had been advocated by 
Judge Learned Hand in Sperry Prods., Inc. v. Association 
of American Railroads, 132 F. 2d 408, cert, denied, 319 
U. S. 744. The narrow issue dealt with in Sperry was 
where, under the special venue provisions for a patent in-
fringement suit,4 is an unincorporated association deemed 
to be an “inhabitant.” The Sperry court first held that, 
since an unincorporated association can be sued in its 
own name to enforce a federal right, United Mine 
Workers v. Coronado Co., 259 U. S. 344, and since it 
can be served with process under Fed. Rule Civ. Proc. 
17 (b), it should, for venue purposes, be treated as a 
single individual, not an aggregate of individuals.5 The 
Sperry court then held that for purposes of the special 
patent venue provision an unincorporated association is 
an “inhabitant” of the district where its principal place 
of business is located—precisely what the Court of 
Appeals held here as to § 1391 (b). In reaching this 
result, Judge Hand advanced legislative policy reasons,

4 36 Stat. 1100, §48, 28 U. S. C. § 109 (1940 ed.), provided that 
suits for patent infringement must be brought “in the district of 
which the defendant is an inhabitant, or in any district in which the 
defendant . . . shall have committed acts of infringement and have 
a regular and established place of business.”

5 None of the parties here have suggested that an unincorporated 
association’s residence for venue purposes depends on the residence 
of each individual member, and I agree with the Court’s holding 
that an unincorporated association like a union is a single entity with 
a residence. The only problem here is to locate that residence.
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similar to those advanced by the Court here today, for 
treating an unincorporated association like a corporation, 
then deemed to be an inhabitant only of its State of 
incorporation and of the district within that State where 
its principal place of business was located. It is Judge 
Hand’s process of reasoning, not his holding, that the 
Court uses in assimilating the treatment of unincorpo-
rated associations under § 1391 (b) to the treatment of 
corporations under § 1391 (c).

I find many objections to doing what the Court does 
here. First, even assuming that in enacting § 1391 Con-
gress was aware of the Sperry decision and thought it 
applicable to general, as distinguished from patent, 
venue rules6 (an assumption I think completely un-
founded), it is doubtful that Congress, without saying 
so, intended to reject the holding of that case—that an 
unincorporated association is suable at its principal place 
of business—but at the same time adopt its reason-
ing—dicta to the effect that an unincorporated associa-
tion should be treated like a corporation. Second, the 
only indication I can find of what Congress intended 
in 1948 as to unincorporated associations comes from 
Professor Moore, who participated in drafting the Code 
and who in 1949 wrote:

“Sperry Products, Inc. v. Association of American 
Railroads took the position that an unincorporated 
association is an ‘inhabitant,’ i. e., resident, of the 
district where it has its principal place of business. 

6 After Sperry the lower courts divided on whether its holding 
should be extended to the pre-1948 general venue provision (see 
n. 3, supra). Compare Brotherhood of Locomotive Firemen v. 
Graham, 84 U. S. App. D. C. 67, 175 F. 2d 802, rev’d on other 
grounds, 338 U. S. 232, and Griffin v. Illinois Cent. R. Co., 88 F. 
Supp. 552, 555, with Thermoid Co. v. United Rubber Workers, 70 
F. Supp. 228, 233-234.
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And this doctrine has been applied to a partner-
ship .... The Code has changed none of these 
doctrines.” 7

Third, Congress in 1948 was clearly aware of the venue 
problems involved in suing an unincorporated association. 
Just the year before, in 1947, it had expressly considered 
these problems in relation to suits against labor unions 
to enforce collective bargaining agreements8 and in 
§ 301 (c) of the Labor Management Relations Act, 1947, 
61 Stat. 157, 29 U. S. C. § 185 (c), explicitly provided for 
venue in such suits “(1) in the district in which such orga-
nization maintains its principal office, or (2) in any district 
in which its duly authorized officers or agents are engaged 
in representing or acting for employee members.” That 
action is wholly consistent with the idea that Congress’ 
total failure in 1948 to provide a similar venue rule 
applicable to other kinds of suits against a union was 
neither inadvertent nor meant to be cured by judicial 
implication. Whether there is “little” or much “merit” 
in holding that venue of a union subject to the Railway 
Labor Act, 44 Stat. 577, as amended, is different from the 
venue of a union under the express venue provisions of 
the National Labor Relations Act, 49 Stat. 449, as

7 Moore, Commentary on the U. S. Judicial Code 193 (1949). 
Now, however, for legislative policy reasons such as the protection 
from abuse contained in the transfer provision of 28 U. S. C. 
§ 1404 (a) and the multi-state nature of unincorporated associa-
tions’ activities, Professor Moore believes the position taken in 
Rutland “desirable.” 1 Moore, Federal Practice If 0.142 [5.-4], at 
1508. See also Comment, 44 Calif. L. Rev. 130 (1956); Note, 39 
St. John’s L. Rev. 353, 358-360 (1965); Note, 13 Okla. L. Rev. 206 
(1960); 45 Geo. L. Rev. 132 (1956). But see Kaplan, Suits Against 
Unincorporated Associations Under the Federal Rules of Civil Pro-
cedure, 53 Mich. L. Rev. 945, 949-950 (1955); Comment, 8 Stan. 
L. Rev. 708 (1956).

8 H. R. Rep. No. 245, 80th Cong., 1st Sess., 108-109 (1947); 
S. Rep. No. 105, 80th Cong., 1st Sess., 15-18 (1947).
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amended, is a question for Congress, not this Court. 
Finally, since 1948 the lower courts have been completely 
divided on the question of whether an unincorporated 
association can be sued at a place other than its principal 
place of business.9 In the light of all these things, I can-
not impute to Congress an unarticulated intent to make 
an unincorporated association’s venue precisely the same 
as that of a corporation.

Neither the language and history of the general venue 
statute nor any prior decision of this Court throws any 
light on the question presented here. In the final analysis 
it is simply an important question of public policy. Rea-
sons can logically be advanced for expanding the venue 
of unincorporated associations to include districts where 
they engage in business, but just as strong reasons can 
be advanced for not doing so. Though venue, relating 
to the convenience of the litigants, is quite different from 
jurisdiction, relating to the power of a court to adjudicate, 
Neirbo Co. v. Bethlehem Corp., 308 U. S. 165, 167-168, 
and though Congress may have more constitutional lee-
way to deal with venue than with jurisdiction, Steel-
workers v. Bouligny, Inc., 382 U. S. 145, venue rules 

9 Cases holding an unincorporated association may be sued only 
at its principal place of business: Brotherhood of Locomotive Fire-
men v. Graham, supra, at 69, n. 2, 175 F. 2d, at 804; McNutt v. 
United Gas, Coke & Chem. Workers, 108 F. Supp. 871, 875; Salvant 
v. Louisville & N. R. Co., 83 F. Supp. 391, 396; Westinghouse Elec. 
Corp. v. United Elec. Radio & Mach. Workers, 92 F. Supp. 841, 
842, aff’d without discussion, 194 F. 2d 770; Cherico v. Brotherhood 
of R. R. Trainmen, 167 F. Supp. 635, 637-638; cf. Hadden v. Small, 
145 F. Supp. 387 (partnership). Cases holding that an unincorpo-
rated association may be sued where it does business: Portsmouth 
Baseball Corp. v. Frick, 132 F. Supp. 922; Eastern Motor Express v. 
Espenshade, 138 F. Supp. 426, 432; American Airlines, Inc. v. 
Air Line Pilots Assn., 169 F. Supp. 777, 781-783; R & E Dental 
Supply Co. v. Ritter Co., 185 F. Supp. 812; cf. Joscar Co. v. Con-
solidated Sun Ray, Inc., 212 F. Supp. 634.
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Bla ck , J., dissenting. 387 U. S.

nevertheless pose policy considerations which are and 
should be weighed by Congress and not by this Court. 
As we said in Olberding v. Illinois Central R. Co., 346 
U. S. 338, 340: “The requirement of venue is specific 
and unambiguous; it is not one of those vague principles 
which, in the interest of some overriding policy, is to be 
given a ‘liberal’ construction.” I think the Court over-
steps its boundaries in doing that which Congress did 
not choose to do in expanding the venue provisions with 
reference to corporations. I would leave the law of venue 
as it is until Congress decides its own policy.10

I would affirm the judgment of the Court of Appeals.

10 Since I agree with the Court that the 1966 amendment of 
§ 1391 (b) should apply to pending cases such as this one, I would 
not have filed this dissent had the Court remanded this case solely 
for a determination of the propriety of venue under the 1966 
amendment.
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ELLIOTT v. OREGON.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF OREGON.

No. 1144, Misc. Decided June 5, 1967.

Certiorari granted; 244 Ore. 426, 418 P. 2d 263, vacated and 
remanded.

Per  Curiam .
The motion for leave to proceed in forma pauperis 

and the petition for a writ of certiorari are granted. 
The judgment is vacated and the case is remanded to 
the Supreme Court of Oregon for further consideration 
in light of Anders v. California, 386 U. S. 738.

Mr . Justi ce  Harlan  and Mr . Justi ce  Stewar t  are 
of the opinion that certiorari should be denied.

CLARK v. ALABAMA.

APPEAL FROM THE SUPREME COURT OF ALABAMA.

No. 1579, Misc. Decided June 5, 1967.

280 Ala. 493, 195 So. 2d 786, appeal dismissed and certiorari denied.

Petitioner pro se.
MacDonald Gallion, Attorney General of Alabama, 

John G. Bookout, Chief Assistant Attorney General, 
and Robert F. Miller, Assistant Attorney General, for 
respondent.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.
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June 5, 1967. 387 U. S.

IMMIGRATION AND NATURALIZATION 
SERVICE v. LAVOIE.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT.

No. 513. Decided June 5, 1967.*

Certiorari granted; 360 F. 2d 27, vacated and remanded.

Solicitor General Marshall, Assistant Attorney General 
Vinson and Beatrice Rosenberg for petitioner.

Per  Curiam .
The petition for a writ of certiorari is granted and the 

judgment is vacated. Boutilier v. Immigration and Nat-
uralization Service, ante, p. 118. The case is remanded 
to the United States Court of Appeals for the Ninth 
Circuit in order that that court may pass upon the issues 
in this case not covered by its prior opinion.

Mr . Justice  Douglas  is of the opinion that certiorari 
should be denied.

* [Repo rt er ’s Not e : This opinion is reported as amended by order 
of the Court entered October 16, 1967, 389 U. S. 908.]
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ALUMINUM CO. OF AMERICA et  al . v . 
UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF ARKANSAS.

No. 1159. Decided June 5, 1967.

263 F. Supp. 480, affirmed.

Dickson R. Loos for appellants.
Solicitor General Marshall, Assistant Attorney General 

Turner, Howard E. Shapiro, Robert W. Ginnane and 
Leonard S. Goodman for the United States et al. Harry 
B. LaTourette and Robert H. Stahlheber for rail carrier 
appellees.

Per  Curia m .
The motions to affirm are granted and the judgment 

is affirmed.

Mr . Just ice  Harlan  took no part in the considera-
tion or decision of this case.
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June 5, 1967. 387 U. S.

GILLS v. CALIFORNIA.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF CALIFORNIA.

No. 1043, Misc. Decided June 5, 1967.

Certiorari granted; vacated and remanded.

Petitioner pro se.
Thomas C. Lynch, Attorney General of California, and 

Edsel W. Haws and Daniel J. Kremer, Deputy Attorneys 
General, for respondent.

Per  Curiam .
The motion for leave to proceed in forma pauperis 

and the petition for a writ of certiorari are granted. 
The judgment is vacated and the case is remanded to 
the Court of Appeal of California, Third Appellate 
District, for further consideration in light of Chapman 
v. California, 386 U. S. 18.
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CAMODEO v. UNITED STATES.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SECOND CIRCUIT.

No. 1073, Misc. Decided June 5, 1967.

Certiorari granted; 367 F. 2d 146, vacated and remanded.

Petitioner pro se.
Solicitor General Marshall, Assistant Attorney General 

Vinson, Beatrice Rosenberg and Sidney M. Glazer for the 
United States.

Per  Curiam .
The motion for leave to proceed in forma pauperis 

and the petition for a writ of certiorari are granted. 
The judgment is vacated and the case is remanded to 
the United States Court of Appeals for the Second 
Circuit for further consideration in light of Anders v. 
California, 386 U. S. 738.

Mr . Justice  Harlan , Mr . Justice  Stew art , and Mr . 
Justice  White  are of the opinion that certiorari should 
be denied.
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ORDERS FROM MAY 15 THROUGH 
JUNE 5, 1967.

May  15, 1967.

Miscellaneous Orders.
No. ----- . Colacas ides  v. Michi gan . Application

for bail presented to Mr . Justic e  Stew art , and by him 
referred to the Court, denied. Joseph W. Louisell and 
Ivan E. Barris for applicant. Frank J. Kelley, Attorney 
General, and Robert A. Derengoski, Solicitor General, 
for the State of Michigan, in opposition.

No. 1169. Alital ia -Linee  Aeree  Italiane , S.p.A. v . 
Lisi  et  al . C. A. 2d Cir. The Solicitor General is in-
vited to file a brief expressing the views of the United 
States.

No. 25. Unit ed  Stat es  v . Arnold , Schw inn  & Co. 
et  al . Appeal from D. C. N. D. Ill. (Probable juris-
diction noted, 382 U. S. 936.) Motion of 0. M. Scott & 
Sons Co. for leave to file a brief, as amicus curiae, denied. 
Thomas A. Rothwell on the motion. Harold D. Burgess, 
Robert C. Keck and James G. Hiering for Arnold, 
Schwinn & Co., and Earl E. Pollock for Schwinn Cycle 
Distributors Association in opposition to the motion.

No. 1521, Misc. Thoma s  v . Suprem e  Court  of  Cali -
fornia  et  al . Motion for leave to file petition for writ 
of mandamus and/or prohibition denied. Petitioner pro 
se. Thomas C. Lynch, Attorney General of California, 
William E. James, Assistant Attorney General, and 
Norman H. Kokolow, Deputy Attorney General, for 
respondents.

901
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May 15, 1967. 387 U.S.

No. 31, Original. Utah  v . United  States . Motion 
for leave to file bill of complaint granted and the United 
States allowed sixty days to answer. Phil L. Hansen, 
Attorney General of Utah, on the motion. Solicitor Gen-
eral Marshall for the United States.

No. 491. Board  of  Supervisors  of  Suffolk  County  
et  al . v. Bianc hi  et  al . Appeal from D. C. E. D. N. Y. 
(Probable jurisdiction noted, 385 U. S. 966.) Motion 
of Arthur McComb for leave to file brief, as amicus 
curiae, denied.

No. 1342. Federal  Powe r  Commis sion  v . Skell y  
Oil  Co . et  al . C. A. 10th Cir. Motion of petitioner 
to expedite proceedings denied at this time insofar as 
it requests that responses to petition of the Federal 
Power Commission for writ of certiorari and to the 
other petitions for writs of certiorari dealing with the 
same proceeding be filed by May 20, 1967, whether or 
not such responses are, under the Rules of this Court, 
due by that date. Solicitor General Marshall for peti-
tioner on the motion. Briefs in opposition to the motion 
were filed by Robert E. May and Louis Flax for Sun 
Oil Co., and Bruce R. Merrill, Joseph C. Johnson and 
Thomas H. Burton for Continental Oil Co., Cecil N. 
Cook for Midhurst Oil Corp., Murray Christian and 
H. W. Varner for Superior Oil Co., and Paul W. Hicks, 
Robert W. Henderson and Donald K. Young for Hunt 
Oil Co. et al. Reported below: 375 F. 2d 6.

No. 1602, Misc. Baker  v . Georgia ;
No. 1617, Misc. Hump hrey  v . Field , Calif ornia  

Mens  Colon y  Supe rinte ndent ; and
No. 1625, Misc. Sandef ur  v . Kropp , Warden . Mo-

tions for leave to file petitions for writs of habeas corpus 
denied.



ORDERS. 903

387 U. S. May 15, 1967.

No. 1623, Mise. Bryans  v . United  States . C. A. 
9th Cir. Motion for leave to file petition for writ of 
habeas corpus denied. Treating the papers submitted 
as a petition for a writ of certiorari, certiorari denied.

No. 1631, Misc. Dickerson  v . Kropp , Warden . Sup. 
Ct. Mich. Motion for leave to file petition for writ of 
habeas corpus denied. Treating the papers submitted 
as a petition for a writ of certiorari, certiorari denied.

No. 1543, Misc. Garris on  v . United  States ; and
No. 1603, Misc. Wilt sie  v. Wils on , Warden . Mo-

tions for leave to file petitions for writs of mandamus 
denied.

Probable Jurisdiction Noted. (See also No. 1088, ante, 
p. 94.)

No. 1109. Inter st ate  Circui t , Inc . v . City  of  
Dallas  ; and

No. 1155. United  Artis ts  Corp . v . City  of  Dallas . 
Appeals from Ct. Civ. App. Tex., 5th Sup. Jud. Dist. 
Probable jurisdiction noted. Cases are consolidated and 
a total of two hours allotted for oral argument. Grover 
Hartt, Jr., and Edwin Tobolowsky for appellant in 
No. 1109. Paul Carrington and Dan McElroy for appel-
lant in No. 1155. N. Alex Bickley and Ted P. Mac- 
Master for appellee in both cases. Reported below: 
402 S. W. 2d 770.

Certiorari Granted. (See also No. 1116, ante, p. 96;
No. 6, Misc., ante, p. 86; No. 710, Misc., ante, p. 
90; No. 889, Misc., ante, p. 92; and No. 1059, Misc., 
ante, p. 91.)

No. 1157. Case -Swayne  Co ., Inc . v . Sunkist  Grow -
ers , Inc . C. A. 9th Cir. Certiorari granted. William H. 
Henderson and W. Glenn Harmon for petitioner. Charles 
E. Beardsley and Seth M. Hufstedler for respondent. 
Reported below: 369 F. 2d 449.

262-921 0 - 68 - 40
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May 15, 1967. 387 U.S.

No. 1115. Wirtz , Secretary  of  Labor  v . Local  153, 
Glass  Bottl e Blowe rs  Associ ation  of  the  Unite d  
States  and  Canada , AFL-CIO. C. A. 3d Cir. Certiorari 
granted. Solicitor General Marshall, Assistant Attorney 
General Sanders, Nathan Lewin, Alan S. Rosenthal, 
Robert V. Zener and Charles Donahue, Edward D. Fried-
man and James R. Beaird for petitioner. Albert K. 
Plane for respondent. Reported below: 372 F. 2d 86.

No. 1117. Wirtz , Secret ary  of  Labor  v . Local  Union  
No. 125, Laborer s ’ International  Union  of  North  
Ameri ca , AFL-CIO. C. A. 6th Cir. Certiorari granted 
and case set for oral argument immediately following 
No. 1115. Solicitor General Marshall, Assistant Attorney 
General Sanders, Nathan Lewin, Alan S. Rosenthal, 
Robert V. Zener and Charles Donahue for petitioner. 
Mortimer Riemer for respondent. Reported below: 375 
F. 2d 921.

No. 956, Misc. Smith  v . Illinois . App. Ct. Ill., 1st 
Dist. Motion for leave to proceed in forma pauperis 
granted. Certiorari granted and case transferred to 
appellate docket. Gerald W. Getty, Marshall J. Hartman 
and James J. Doherty for petitioner. William G. Clark, 
Attorney Genera] of Illinois, for respondent. Reported 
below: 70 Ill. App. 2d 289, 217 N. E. 2d 546.

Certiorari Denied. (See also No. 1088, ante, p. 94; and
Misc. Nos. 1623 and 1631, supra.)

No. 891. Corvallis  Sand  & Gravel  Co . et  al . v . 
Hois ting  & Portable  Engi neers  Local  Union  No. 701 
et  al . Sup. Ct. Ore. Certiorari denied. James C. 
Dezendorf for petitioners. Solicitor General Marshall, 
Arnold Ordman, Dominick L. Manoli and Norton J. 
Come for the United States, as amicus curiae, in opposi-
tion. Reported below: 246 Ore. ---- , 419 P. 2d 38.
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No. 768. Sullivan  et  ux . v . Unite d  Stat es . C. A. 
8th Cir. Certiorari denied. Edgar Shook for petitioners. 
Solicitor General Marshall and Assistant Attorney Gen-
eral Rogovin for the United States. Reported below: 
363 F. 2d 724.

No. 989. Law  Motor  Freight , Inc ., et  al . v . Civi l  
Aeronautics  Board  et  al . C. A. 1st Cir. Certiorari 
denied. Bryce Rea, Jr., and Thomas M. Knebel for peti-
tioners. Solicitor General Marshall, Assistant Attorney 
General Turner, Howard E. Shapiro, Joseph B. Goldman, 
O. D. Ozment, Warren L. Sharfman and Robert L. 
Toomey for Civil Aeronautics Board, and George C. Neal 
and Brian C. Elmer for Emery Air Freight Corp., 
respondents. Reported below: 364 F. 2d 139.

No. 1102. Hahn  et  ux . v . Bihlmi re . Sup. Ct. Wis. 
Certiorari denied. George Stephen Leonard for peti-
tioners. Irvin B. Charne for respondent. Reported 
below: 31 Wis. 2d 537, 143 N. W. 2d 433.

No. 1206. 305 East  43d Stre et  Corp . v . Karlson . 
C. A. 2d Cir. Certiorari denied. Edmund F. Lamb for 
petitioner. Stuart M. Speiser for respondent. Reported 
below: 370 F. 2d 467.

No. 1160. Nation al  Motor  Freight  Traf fic  Ass o -
ciati on , Inc ., et  al . v . Civi l  Aeronaut ics  Board  et  al . 
C. A. D. C. Cir. Certiorari denied. Bryce Rea, Jr., 
Thomas M. Knebel and Ronald R. Pentecost for peti-
tioners. Solicitor General Marshall, Assistant Attorney 
General Turner, Howard E. Shapiro, Joseph B. Goldman, 
O. D. Ozment, Warren L. Sharfman and Robert L. 
Toomey for Civil Aeronautics Board, and George C. 
Neal and Brian C. Elmer for Emery Air Freight Corp., 
respondents. Reported below: 126 U. S. App. D. C. 52, 
374 F. 2d 266.
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May 15, 1967. 387 U.S.

No. 1104. Swindlehurst  v . Americ an  Fidel ity  Fire  
Insuranc e  Co. et  al . Sup. Ct. Mich. Certiorari denied. 
H. Donald Bruce for petitioner. Fred Roland Allaben 
for American Fidelity Fire Insurance Co., and Stephen T. 
Roumell for Sales, respondents.

No. 1180. Anderson  et  ux . v . Commis sio ner  of  
Internal  Revenue . C. A. 6th Cir. Certiorari denied. 
George D. Massar for petitioners. Solicitor General 
Marshall, Assistant Attorney General Rogovin and Rob-
ert N. Anderson for respondent. Reported below: 371 
F. 2d 59.

No. 1190. Nuccio et  al . v . Unit ed  States . C. A. 2d 
Cir. Certiorari denied. Jerome Lewis for petitioners. 
Solicitor General Marshall, Assistant Attorney General 
Vinson and Beatrice Rosenberg for the United States. 
Reported below: 373 F. 2d 168.

No. 1196. Datlof  v. United  State s . C. A. 3d Cir. 
Certiorari denied. Robert M. Taylor for petitioner. 
Solicitor General Marshall, Acting Assistant Attorney 
General Pugh and Robert H. Solomon for the United 
States. Reported below: 370 F. 2d 655.

No. 1204. Sherman  v . United  States . C. A. 3d 
Cir. Certiorari denied. Seymour Kanter for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Robert G. Maysack for 
the United States. Reported below: 372 F. 2d 131.

No. 1200. Mc Farland  v . United  States . C. A. 2d 
Cir. Certiorari denied. Maurice Edelbaum for peti-
tioner. Solicitor General Marshall, Assistant Attorney 
General Vinson and Beatrice Rosenberg for the United 
States. Reported below: 371 F. 2d 701.
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387 U.S. May 15, 1967.

No. 1197. Bryant -Buckner  Ass ociates , Inc . v . 
Danville  Tobac co  Ass ociation  et  al . C. A. 4th Cir. 
Certiorari denied. Frederick Bernays Wiener for peti-
tioner. Edwin B. Meade for respondent Danville To-
bacco Association, and Earle Garrett, Jr., Allan Garrett, 
Earle Garrett III and G. Kenneth Miller for respondent 
Producers Tobacco Co., Inc. Reported below: 372 F. 
2d 634.

No. 1198. Reliance  Insurance  Co . v . Blount  
Brot her s Corp . C. A. 5th Cir. Certiorari denied. 
Mr . Justi ce  Black  is of the opinion that certiorari 
should be granted. Edward Gallagher for petitioner. 
Douglas Arant for respondent. Reported below: 370 
F. 2d 733.

No. 1194. Chase  v . United  States . C. A. 4th Cir. 
Motion for leave to dispense with printing petition 
granted. Certiorari denied. Louis Koutoulakos for 
petitioner. Solicitor General Marshall, Assistant Attor-
ney General Vinson and Beatrice Rosenberg for the 
United States. Reported below: 372 F. 2d 453.

No. 1040. Quinault  Tribe  of  Indians  v . Galla gher , 
Sherif f , et  al . C. A. 9th Cir. Motion for leave to dis-
pense with printing petition granted. Certiorari denied. 
Charles A. Hobbs for petitioner. John J. O’Connell, 
Attorney General of Washington, pro se, and Jane 
Dowdle Smith, Assistant Attorney General, for Gallagher 
et al., respondents. Briefs amicus curiae, in support of the 
petition, were filed by James B. Hovis for Confederated 
Tribes and Bands of Yakima Indian Nation, and James 
J. McArdle for Makah Indian Tribe. Solicitor General 
Marshall, Assistant Attorney General Vinson, Nathan 
Lewin and Beatrice Rosenberg filed a memorandum for 
the United States. Reported below: 368 F. 2d 648.
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May 15, 1967. 387 U.S.

No. 1205. Spivak  et  al . v. Unite d  Stat es . C. A. 
2d Cir. Certiorari denied. Myron L. Shapiro for peti-
tioners. Solicitor General Marshall, Assistant Attorney 
General Rogovin and Crombie J. D. Garrett for the 
United States. Reported below: 370 F. 2d 612.

No. 1207. Lawrence  v . United  States . C. A. 9th 
Cir. Certiorari denied. J. B. Tietz for petitioner. Solici-
tor General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Jerome M. Feit for the United 
States. Reported below: 370 F. 2d 388.

No. 1212. Symonet te  Ship yards , Ltd . v . Clark  
et  al . C. A. 5th Cir. Certiorari denied. W. F. Parker 
for petitioner. Arthur Roth, Charlotte J. Roth and 
Joseph S. Marcus for respondents. Reported below: 
365 F. 2d 464.

No. 1112. Foster  v . Lykes  Bros . Steamshi p Co ., 
Inc . C. A. 5th Cir. Certiorari denied. Mr . Justice  
Black  is of the opinion that certiorari should be granted. 
Charles R. Maloney for petitioner. William E. Wright 
for respondent. Reported below: 368 F. 2d 326.

No. 1062. Schmi tz  et  al . v . Societe  Internation -
ale  Pour  Particip ations  Industri elles  et  Commer - 
ciales , S. A., et  al . C. A. D. C. Cir. Certiorari denied. 
Mr . Justi ce  Clark  and Mr . Justice  Fortas  took no 
part in the consideration or decision of this petition. 
Daniel W. O’Donoghue and Ross O’Donoghue for peti-
tioners. John J. Wilson and Frank H. Strickler for 
Societe Internationale Pour Participations Industrielles 
et Commerciales, S. A., and Solicitor General Marshall, 
Assistant Attorney General Sanders, Morton Hollander 
and Richard S. Salzman for the Secretary of the Treas-
ury, respondents.
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No. 1275. Creditors ’ Commit tee  of  Drive -In  De -
velopm ent  Corp , et  al . v . National  Boulev ard  Bank  
of  Chicag o . C. A. 7th Cir. Certiorari denied. G. Kent 
Yowell for petitioners. Reported below: 371 F. 2d 215.

No. 1210. Sarfaty  et  al . v . Nowak , Mayor  of  
Calumet  City , et  al . C. A. 7th Cir. Certiorari denied. 
Mr . Justi ce  Black  is of the opinion that certiorari 
should be granted. John Powers Crowley and Anna R. 
Lavin for petitioners. Reported below: 369 F. 2d 256.

No. 1132. Florists ’ Nationwi de  Tele phone  Deliv -
ery  Netw ork —Ameri ca ’s Phone -Order  Floris ts , Inc . 
v. Flori st s ’ Telegraph  Delivery  Ass ociat ion ; and

No. 1248. Florists ’ Tele grap h Deli very  Asso -
ciation  v. Floris ts ’ Nationwi de  Tele phone  Deliv -
ery  Netw ork —America ’s  Phone -Order  Flori st s , Inc . 
C. A. 7th Cir. Certiorari denied. Mr . Justice  Fortas  
took no part in the consideration or decision of these 
petitions. Thomas C. McConnell and Francis J. Mc-
Connell for petitioner in No. 1132 and for respondent in 
No. 1248. Norman Diamond and Melville C. Williams 
for petitioner in No. 1248 and for respondent in No. 1132. 
Reported below: 371 F. 2d 263.

No. 884, Misc. Pettit  v . United  States . C. A. 8th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Julia P. Cooper for the United 
States.

No. 1201. Pepe  v . New  York . Ct. App. N. Y. Cer-
tiorari denied. Mr . Justic e Douglas  is of the opinion 
that certiorari should be granted. Hyman Bravin and 
Irving Anolik for petitioner. Frank S. Hogan for 
respondent.
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May 15, 1967. 387 U. S.

No. 1158. Hurst  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Mr . Justice  Dougla s is of the 
opinion that certiorari should be granted. Ellis G. 
Arnall for petitioner. Solicitor General Marshall, Assist-
ant Attorney General Vinson, Beatrice Rosenberg and 
Jerome M. Feit for the United States. Reported below: 
370 F. 2d 161; 371 F. 2d 1018.

No. 848, Misc. Bowers  v . Rundle , Correct ion al  
Superi ntendent . C. A. 3d Cir. Certiorari denied. 
Petitioner pro se. Arlen Specter for respondent. Re-
ported below: 361 F. 2d 218.

No. 988, Misc. Schiebelh ut  v. Unite d  Stat es . C. A. 
6th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Ronald, L. Gainer for the United 
States. Reported below: 357 F. 2d 743.

No. 1170, Misc. Durham  v . Virgi nia . Cir. Ct., 
Frederick County, Va. Certiorari denied. David G. 
Simpson for petitioner. Joseph A. Massie, Jr., for 
respondent.

No. 1431, Misc. Vida  v . United  Stat es . C. A. 6th 
Cir. Certiorari denied. Jerome Goldman for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson and Beatrice Rosenberg for the United States. 
Reported below: 370 F. 2d 759.

No. 1350, Misc. King  v . Unite d  States . C. A. D. C. 
Cir. Certiorari denied. Richard M. Millman for peti-
tioner. Solicitor General Marshall, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Robert G. May- 
sack for the United States. Reported below: 125 U. S. 
App. D. C. 168, 369 F. 2d 213.
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No. 1178, Misc. Beltow ski  v . Minnes ota . Sup. Ct. 
Minn. Certiorari denied. Petitioner pro se. Douglas M. 
Head, Attorney General of Minnesota, George M. Scott 
and Henry W. McCarr, Jr., for respondent.

No. 1438, Misc. Garriso n v . Lacey  et  al . C. A. 
10th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for respondents.

No. 1473, Misc. Carter  v . Wiscons in . Sup. Ct. Wis. 
Certiorari denied. Reported below: 33 Wis. 2d 80, 146 
N. W. 2d 466.

No. 1476, Misc. Mc Connell  v . Patte rso n , Warden . 
C. A. 10th Cir. Certiorari denied. Reported below’: 
370 F. 2d 41.

No. 1477, Misc. Davidson  v . India na . Sup. Ct. Ind. 
Certiorari denied. William C. Erbecker for petitioner. 
Reported below: ---- Ind. ---- , ---- , 220 N. E. 2d 340,
221 N. E. 2d 814.

No. 1479, Misc. Bloomer  v . Kansas . Sup. Ct. Kan. 
Certiorari denied. Reported below: 197 Kan. 668, 421 P. 
2d 58.

No. 1486, Misc. Gordon  v . Kentucky . Ct. App. Ky. 
Certiorari denied.

No. 1496, Misc. River a  v . New  York . Ct. App. N. Y. 
Certiorari denied.

No. 1499, Misc. Niet o  v . California . Dist. Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Caryl Warner for 
petitioner. Reported below: 247 Cal. App. 2d 364, 
55 Cal. Rptr. 546.
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No. 1504, Misc. Plet cher  v . Russe ll , Correction al  
Super intenden t . C. A. 3d Cir. Certiorari denied. 
Reported below: 371 F. 2d 549.

No. 1505, Misc. Kuk  v . Warde n , Nevada  State  
Prison . Sup. Ct. Nev. Certiorari denied. Reported 
below: ----  Nev. ---- , 423 P. 2d 675.

No. 1507, Misc. Rodríguez  v . Dunbar , Correc tions  
Director , et  al . C. A. 9th Cir. Certiorari denied.

No. 1508, Misc. Haines  v . Frye , Warden . C. A. 
7th Cir. Certiorari denied.

No. 1509, Misc. Beltows ki  v . Larson , Judge . C. A. 
8th Cir. Certiorari denied.

No. 1511, Misc. Crosby  v . Brierl ey , County  Super -
intendent , et  al . C. A. 3d Cir. Certiorari denied.

No. 1513, Misc. Seiter le  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied. Earl Klein for petitioner. Re-
ported below: 65 Cal. 2d 333, 420 P. 2d 217.

No. 1518, Misc. Hardeman  v . California . Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Melvin M. Belli 
for petitioner. Reported below: 244 Cal. App. 2d 1, 
53 Cal. Rptr. 168.

No. 1536, Misc. Chromiak  v . Field , State  Insti -
tution  Superi ntendent . C. A. 9th Cir. Certiorari 
denied.

No. 1519, Misc. Overstreet  v . Southern  Railwa y  
Co. C. A. 5th Cir. Certiorari denied. W. S. Murphy 
for petitioner. Charles A. Horsky and M. M. Roberts 
for respondent. Reported below: 371 F. 2d 411.



ORDERS. 913

387 U.S. May 15, 1967.

No. 1533, Misc. Beasley  v . Wils on , Warden . 
C. A. 9th Cir. Certiorari denied. Reported below: 
370 F. 2d 320.

No. 1535, Misc. Phelps  v . United  States . C. A. 
10th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson 
and Beatrice Rosenberg for the United States. Reported 
below: 373 F. 2d 194.

No. 1538, Misc. Parris h v . United  Stat es . C. A. 
4th Cir. Certiorari denied. John J. Dwyer for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson and Beatrice Rosenberg for the United States. 
Reported below: 372 F. 2d 453.

No. 1546, Misc. Will iams  v . Oliv er , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1549, Misc. Stil tne r  v . Rhay , Penitent iary  
Super int ende nt , et  al . Sup. Ct. Wash. Certiorari 
denied.

No. 1560, Misc. Grole au  v . Unite d  States  et  al . 
C. A. D. C. Cir. Certiorari denied. Petitioner pro se. 
Solicitor General Marshall, Assistant Attorney General 
Vinson and Beatrice Rosenberg for the United States 
et al.

No. 1629, Misc. Cowe ns  v . Wainwri ght , Correc -
tion s Director . C. A. 5th Cir. Certiorari denied. 
Reported below: 373 F. 2d 34.

No. 1569, Misc. Stil tne r  v . Rhay , Penitent iary  
Superintendent . Sup. Ct. Wash. Certiorari denied.

No. 1580, Misc. Fodrey  v . Peyton , Penitentiary  
Superintendent . C. A. 4th Cir. Certiorari denied.
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No. 1582, Misc. Scott  v . New  York . App. Div., Sup. 
Ct. N. Y., 1st Jud. Dept. Certiorari denied. Donald I. 
Strauber for petitioner.

No. 1589, Misc. Fitz gerald  v . Calif ornia  et  al . 
Sup. Ct. Cal. Certiorari denied.

No. 823, Misc. Bless ing  v . Michig an . Sup. Ct. 
Mich. Certiorari denied. Mr . Justi ce  Dougl as  is of 
the opinion that certiorari should be granted. Petitioner 
pro se. Frank J. Kelley, Attorney General of Michigan, 
Robert A. Derengoski, Solicitor General, and Curtis G. 
Beck, Assistant Attorney General, for respondent. Re-
ported below: 378 Mich. 51, 142 N. W. 2d 709.

No. 939, Misc. Kushmer  v . United  States . C. A. 
7th Cir. Certiorari denied. Mr . Justic e  Dougla s  is of 
the opinion that certiorari should be granted. Petitioner 
pro se. Solicitor General Marshall, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Robert G. May-
sack for the United States. Reported below: 365 F. 2d 
153.

No. 1080, Misc. Senk  v . Penns ylvani a . Sup. Ct. 
Pa. Certiorari denied. Mr . Justice  Dougla s is of the 
opinion that certiorari should be granted. Reported 
below: 423 Pa. 129, 223 A. 2d 97.

No. 1556, Misc. Cas tro  v . New  York . Ct. App. N. Y. 
Certiorari denied. Mr . Justice  Douglas  is of the opinion 
that certiorari should be granted. Leon B. Polsky for 
petitioner. Frank S. Hogan for respondent. Reported 
below: 19 N. Y. 2d 14, 224 N. E. 2d 80.

No. 1487, Misc. Mc Shane  et  al . v . Cleaver  et  al . 
Dist. Ct. App. Cal., 5th App. Dist. Certiorari and other 
relief denied.
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Rehearing Denied.
No. 467, October Term, 1962. Alvado  et  al . v . Gen -

eral  Motors  Corp . Motion for leave to file fifth 
petition for rehearing denied. Mr . Justice  Fortas  took 
no part in the consideration or decision of this motion. 
[See, e. g., 384 U. S. 1028.]

No. 1091. Ogletree  et  al . v . Ohio , 386 U. S. 1007;
No. 1092. Frankli n  et  al . v . Mc Dani el , 386 U. S. 

993;
No. 275, Misc. Smith  v . Ohio , 386 TJ. S. 1008;
No. 1076, Misc. Bjornsen  v . La Vallee , Warden , 

386 U. S. 998;
No. 1210, Misc. Pittman  v . United  States , 386 

U. S. 995;
No. 1247, Misc. Everet t  v . Unite d  States , 386 U. S. 

1013; and
No. 1439, Misc. Smith  v . Wil son , Warden , 386 

U. S. 1002. Petitions for rehearing denied.

May  22, 1967.

Miscellaneous Orders.
No. ----- . Levy  v . Corcoran , U. S. Distr ict  Judge .

Application for a stay presented to Mr . Chief  Justi ce  
Warre n , and by him referred to the Court, denied. 
Anthony G. Amsterdam and Charles Morgan, Jr., for 
applicant. Solicitor General Marshall for the United 
States in opposition.

No. 1298, Misc. Osborn  v . Califo rnia  Mens  Colony  
Superi ntende nt . Motion for leave to file petition for 
writ of habeas corpus denied. Petitioner pro se. Thomas 
C. Lynch, Attorney General of California, William E. 
James, Assistant Attorney General, and Jack K. Weber, 
Deputy Attorney General, for respondent.
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No. ----- . Wallace , Governor  of  Alabama  v . Lee
et  al . D. C. M. D. Ala. Application for a stay pre-
sented to Mr . Just ice  Black , and by him referred to 
the Court, denied. MacDonald Gallion, Attorney Gen-
eral of Alabama, Gordon Madison, Assistant Attorney 
General, Nicholas S. Hare, Special Assistant Attorney 
General, John C. Satterfield and Maury Smith for appli-
cant. Charles S. Ralston, Jack Greenberg, James M. 
Nabrit III and Fred D. Gray for Lee et al., and Solicitor 
General Marshall and Assistant Attorney General Doar 
for the United States in opposition. Reported below: 
267 F. Supp. 458.

No. 895. Katz  v . Unite d  States . C. A. 9th Cir. 
(Certiorari granted, 386 U. S. 954.) Motion of peti-
tioner for leave to proceed further herein in forma 
pauperis granted. Burton Marks on the motion.

No. 1643, Misc. Rivera  v . Govern ment  of  the  
Virgi n  Islands ; and

No. 1652, Misc. Allen  v . Russel l , Warden . Mo-
tions for leave to file petitions for writs of habeas corpus 
denied.

No. 1539, Misc. Boles  v . Burnett , Chief  Justic e . 
Motion for leave to file petition for writ of mandamus 
and/or prohibition denied.

Certiorari Granted. (See also No. 274, ante, p. 237;
No. 1003, ante, p. 231; No. 24, Misc., ante, p. 241;
No. 33, Misc., ante, p. 242; No. 48, Misc., ante, 
p. 243; and No. 354, Misc., ante, p. 236.)

No. 1218. Internat ional  Longshoremen ’s Assoc i-
ation , Local  1291, et  al . v . Philade lphi a  Marine  
Trade  Ass ociation . C. A. 3d Cir. Certiorari granted 
and case set for oral argument immediately following 
No. 892. Abraham E. Freedman and Martin J. Vigder- 
man for petitioners. Reported below: 368 F. 2d 932.
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Certiorari Denied. (See also No. 1174, ante, p. 235;
No. 1182, ante, p. 235; and No. 1199, ante, p. 240.)

No. 1122. Brown  et  al ., dba  Gem  Dairy  v . Unite d  
States  et  al . C. A. 10th Cir. Certiorari denied. 
George Louis Creamer for petitioners. Solicitor General 
Marshall, Assistant Attorney General Sanders, Alan S. 
Rosenthal and Richard S. Salzman for the United States 
et al. Reported below: 367 F. 2d 907.

No. 1124. Biss ell  et  al . v . Mc Elligott , Admin -
istrator , et  al . C. A. 8th Cir. Certiorari denied. Alan
B. Slayton for Bissell et al., and Tom B. Kretsinger for 
Gampher et al., petitioners. Solicitor General Marshall 
for respondent United States. Reported below: 369 F. 
2d 115.

No. 1130. Noren  et  al . v . Mc Carthy , Manage r  of  
United  States  Land  Offic e . C. A. 9th Cir. Certiorari 
denied. Edson Abel for petitioners. Solicitor General 
Marshall, Assistant Attorney General Weisl and Roger P. 
Marquis for respondent. Reported below: 370 F. 2d 845.

No. 1150. Goodman  v . Unite d  State s ;
No. 1151. Cohen  v . United  States ; and
No. 1152. Coughlin  v . United  States . Ct. Cl. Cer-

tiorari denied. E. Barrett Prettyman, Jr., and James E. 
Murray for petitioners in all three cases. Solicitor Gen-
eral Marshall, Assistant Attorney General Sanders, Mor-
ton Hollander and John C. Eldridge for the United States 
in all three cases. Elmer Neumann for American Fed-
eration of Government Employees, as amicus curiae, in 
support of the petitions in all three cases. Reported 
below: 177 Ct. Cl. 599, 369 F. 2d 976.

No. 1220. Delfi no  v . United  State s . C. A. 1st Cir. 
Certiorari denied. Petitioner pro se. Solicitor General 
Marshall for the United States.
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No. 1173. Still  et  al . v . Rossville  Crushed  Stone  
Co., Inc . C. A. 6th Cir. Certiorari denied. Joe Tim-
berlake for petitioners. Frank M. Gleason for respondent. 
Reported below: 370 F. 2d 324.

No. 1214. Strathm ore  Securitie s , Inc ., et  al . v . 
Securities  and  Exchange  Commis sion . C. A. D. C. 
Cir. Certiorari denied. Maurice J. Mahoney for peti-
tioners. Solicitor General Marshall, Philip A. Loomis, Jr., 
and Walter P. North for respondent.

No. 1215. Babcock  et  ux . v . Phill ips . C. A. 10th 
Cir. Certiorari denied. Gene W. Reardon for petitioners. 
Solicitor General Marshall, Assistant Attorney General 
Rogovin and Harry Baum for respondent. Reported 
below: 372 F. 2d 240.

No. 1219. Beall  Pipe  & Tank  Corp . v . Shell  Oil  
Co. C. A. 9th Cir. Certiorari denied. Kenneth E. Rob-
erts for petitioner. Arden E. Shenker for respondent. 
Reported below: 370 F. 2d 742.

No. 1222. Gary  Aircraf t  Corp . v . National  Labor  
Relat ions  Board . C. A. 5th Cir. Certiorari denied.
L. G. Clinton, Jr., for petitioner. Solicitor General Mar-
shall, Arnold Ordman, Dominick L. Manoli and Norton J. 
Come for respondent. Reported below: 368 F. 2d 223.

No. 1225. Colson  Corp . v . Everest  & Jenni ngs , Inc ., 
et  al . C. A. 7th Cir. Certiorari denied. Barry L. Kroll 
for petitioner. Allan D. Mockabee for respondents. Re-
ported below: 371 F. 2d 240.

No. 1226. Mall on  et  al . v . United  State s . C. A. 
9th Cir. Certiorari denied. Robert V. Blade for peti-
tioners. Solicitor General Marshall for the United States.
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No. 1228. Tool  Resear ch  & Engineeri ng  Corp . v . 
Honcor  Corp . C. A. 9th Cir. Certiorari denied. Sidney 
Dorfman for petitioner. Wm. Douglas Sellers for re-
spondent. Reported below: 367 F. 2d 449.

No. 1232. Hella ms  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Porter B. Byrum for petitioner. So-
licitor General Marshall, Assistant Attorney General 
Vinson and Beatrice Rosenberg for the United States. 
Reported below: 372 F. 2d 780.

No. 1235. Martin  et  al . v . United  States . C. A. 
7th Cir. Certiorari denied. Richard E. Gorman for peti-
tioners. Solicitor General Marshall, Assistant Attorney 
General Vinson and Beatrice Rosenberg for the United 
States. Reported below: 372 F. 2d 63.

No. 1237. Corso n  et  al . v . Commis sio ner  of  Inter -
nal  Revenue . C. A. 3d Cir. Certiorari denied. Robert
M. Taylor for petitioners. Solicitor General Marshall, As-
sistant Attorney General Rogovin and Joseph M. Howard 
for respondent. Reported below: 369 F. 2d 367.

No. 1239. Jackso n  County  Public  Water  Supply  
Distr ict , No . 1 v. Ong  Aircraf t  Corp , et  al . K. C. 
Ct. App. Mo. Certiorari denied. Albert Thomson for 
petitioner. Roy P. Swanson for respondent Ong Air-
craft Corp. Reported below: 409 S. W. 2d 226.

No. 1244. Rocco v. Life  Magazine  et  al . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Petitioner pro se. 
Homer I. Mitchell and Harold R. Medina, Jr., for 
respondents.

No. 1200, Misc. Franklin  v . Arizona . Ct. App. 
Ariz. Certiorari denied.

262-921 0 - 68 - 41
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No. 1247. Stevens  v . Frick . C. A. 2d Cir. Certio-
rari denied. Simon H. Rifkind for petitioner. David B. 
Buerger for respondent. Reported below: 372 F. 2d 378.

No. 1256. Dulaine  v . United  States . C. A. 9th Cir. 
Certiorari denied. Petitioner pro se. Solicitor General 
Marshall for the United States. Reported below: 371 
F. 2d 824.

No. 1264. O’Brien  et  al . v . Great  Northern  Rail -
way  Co. et  al . Sup. Ct. Mont. Certiorari denied. 
Alfred B. Coate for petitioners. Edwin S. Booth for 
respondents. Reported below: ---- Mont.----- , 421 P. 2d
710.

No. 1267. Scoleri  v. Unite d  States . C. A. 7th Cir. 
Certiorari denied. Frank G. Whalen for petitioner. So-
licitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Robert G. Maysack for 
the United States. Reported below: 374 F. 2d 859.

No. 1288. Arroyo  v . Immigration  and  Naturaliza -
tio n  Serv ice . C. A. 7th Cir. Certiorari denied. Nathan 
T. Nothin for petitioner. Solicitor General Marshall, 
Assistant Attorney General Vinson and Beatrice Rosen-
berg for respondent.

No. 1221, Misc. Velas quez  v . Rhay , Peniten tiary  
Superi ntende nt . Sup. Ct. Wash. Certiorari denied. 
Petitioner pro se. John J. O’Connell, Attorney General 
of Washington, and Stephen C. Way and Lee D. Rick- 
abaugh, Assistant Attorneys General, for respondent.

No. 1230, Misc. Herrington  v . New  York . Ct. App.
N. Y. Certiorari denied.
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No. 1069, Misc. Tivey  v . Rhay , Penitent iary  
Superi ntende nt . Sup. Ct. Wash. Certiorari denied. 
Petitioner pro se. John J. O'Connell, Attorney General 
of Washington, and Stephen C. Way and Lee D. Rick- 
abaugh, Assistant Attorneys General, for respondent.

No. 1217. Internati onal  Railw ays  of  Centra l  
Ameri ca  v . United  Fruit  Co .; and

No. 1320. Unite d  Fruit  Co . v . Internati onal  Rail -
ways  of  Central  Ameri ca . C. A. 2d Cir. Certiorari 
denied. Mr . Just ice  Stewart  took no part in the con-
sideration or decision of these petitions. Aaron Lewittes 
for petitioner in No. 1217 and for respondent in No. 1320. 
Ralph M. Carson for petitioner in No. 1320 and for 
respondent in No. 1217. Reported below: 373 F. 2d 408.

No. 378. Waterman  Steams hip  Corp . v . Skibins ki .
C. A. 2d Cir. Motions of American Merchant Marine 
Institute, Inc., and American Trial Lawyers Association 
for leave to file briefs, as amici curiae, granted. Certiorari 
denied. Sidney A. Schwartz for petitioner. William A. 
Blank and Wilfred L. Davis for respondent. Cornelius P. 
Coughlan for American Merchant Marine Institute, Inc., 
as amicus curiae, in support of the petition. Arthur J. 
Mandell for American Trial Lawyers Association, as 
amicus curiae, in opposition to the petition. Reported 
below: 360 F. 2d 539.

No. 1344, Misc. English  v . Tenness ee ; and
No. 1502, Misc. Grant  v . Tennessee . Sup. Ct. Tenn. 

Certiorari denied. Petitioners pro se. George F. McCan- 
less, Attorney General of Tennessee, and Edgar P. Cal-
houn, Assistant Attorney General, for respondent in No. 
1344, Misc. Reported below: ---- Tenn. ---- , ---- , 411
S. W. 2d 702.
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No. 1330. Grace  Line , Inc ., et  al . v . Scopaz  et  al . 
C. A. 2d Cir. Certiorari denied. Louis J. Gusmano 
for petitioners. Chester A. Hahn for respondents. Re-
ported below: 372 F. 2d 403.

No. 1279, Misc. Lawrenc e v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied. Petitioner pro se. Thomas C. 
Lynch, Attorney General of California, William E. James, 
Assistant Attorney General, and Bradley A. Stoutt, 
Deputy Attorney General, for respondent.

No. 1300, Misc. Miles  v . Oliver , Warden . Sup. Ct. 
Cal. Certiorari denied. Petitioner pro se. Thomas C. 
Lynch, Attorney General of California, Doris H. Maier, 
Assistant Attorney General, and Nelson P. Kempsky, 
Deputy Attorney General, for respondent.

No. 1308, Misc. Stiltner  v . Washington  et  al . 
C. A. 9th Cir. Certiorari denied. Petitioner pro se. 
John J. O’Connell, Attorney General of Washington, 
and Stephen C. Way, Assistant Attorney General, for 
respondents. Reported below: 371 F. 2d 420.

No. 1348, Misc. Pino  v . Unite d  States . C. A. D. C. 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson 
and Beatrice Rosenberg for the United States. Reported 
below: 125 U. S. App. D. C. 225, 370 F. 2d 247.

No. 1458, Misc. Kilpa tric k  v . United  States . C. A. 
9th Cir. Certiorari denied. Richard D. Andrews for 
petitioner. Solicitor General Marshall, Assistant Attor-
ney General Vinson, Beatrice Rosenberg and Jerome M. 
Feit for the United States. Reported below: 372 F. 2d 
93.
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No. 1353, Misc. Cheely  v . United  States . C. A. 5th 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Marshall, Assistant Attorney General Vinson and 
Beatrice Rosenberg for the United States. Reported 
below: 367 F. 2d 547.

No. 1320, Misc. Shepp ard  v . Arkansas . Sup. Ct. 
Ark. Certiorari denied. George Howard, Jr., for peti-
tioner. Joe Purcell, Attorney General of Arkansas, for 
respondent.

No. 1389, Misc. Hankins  v . United  Stat es . C. A.
D. C. Cir. Certiorari denied. Petitioner pro se. Solic-
itor General Marshall, Assistant Attorney General Vin-
son, Beatrice Rosenberg and Robert G. Maysack for the 
United States.

No. 1399, Misc. Harrell  v . United  States . C. A. 
7th Cir. Certiorari denied. John J. Cleary for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson and Beatrice Rosenberg for the United States. 
Reported below: 371 F. 2d 160.

No. 1429, Misc. Weiymann  et  al . v . Allgoo d , War -
den , et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 367 F. 2d 394.

No. 1471, Misc. Hall  v . United  States . C. A. 8th 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Marshall, Assistant Attorney General Vinson, Bea-
trice Rosenberg and Robert G. Maysack for the United 
States. Reported below: 372 F. 2d 603.

No. 1489, Misc. Ship p v . City  of  Toledo . Sup. Ct. 
Ohio. Certiorari denied. Petitioner pro se. John J. 
Burkhart for respondent.
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No. 1526, Misc. Manning  v . United  States . C. A. 
10th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States. Reported be-
low: 371 F. 2d 811.

No. 1520, Misc. Schildha us  v. Commiss ioner  of  
Internal  Revenue . C. A. 2d Cir. Certiorari denied. 
Petitioner pro se. Acting Solicitor General Spritzer, Act-
ing Assistant Attorney General Pugh and Robert N. 
Anderson for respondent. Reported below: 370 F. 2d 
549.

No. 1537, Misc. Nadil e v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 1540, Misc. Kinnett  v . Kentucky . Ct. App. 
Ky. Certiorari denied. Robert D. Simmons for peti-
tioner. Reported below: 408 S. W. 2d 417.

No. 1541, Misc. Nelso n  v . Mill er , Captain , United  
States  Navy , et  al . C. A. 3d Cir. Certiorari denied. 
James J. Orlow for petitioner. Solicitor General Mar-
shall for respondents. Reported below: 373 F. 2d 474.

No. 1544, Misc. Rohde  v . Oregon . Sup. Ct. Ore. 
Certiorari denied. Petitioner pro se. George Van 
Hoomissen and Jacob B. Tanzer for respondent. Re-
ported below: 245 Ore. 593, 421 P. 2d 690.

No. 1552, Misc. Sumpte r  v . City  of  Cleveland . 
Sup. Ct. Ohio. Certiorari denied. Frank C. Lyons and 
Alexander H. Martin, Jr., for petitioner. Donald J. 
Guittar for respondent.

No. 1655, Misc. Fargo  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.
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No. 1563, Misc. Brown  v . Indiana . Sup. Ct. Ind. 
Certiorari denied. Max Cohen for petitioner. John J. 
Dillon, Attorney General of Indiana, and Douglas B. 
McFadden, Deputy Attorney General, for respondent. 
Reported below: ----Ind.----- , 221 N. E. 2d 676.

No. 1567, Misc. Abney  v . Maryla nd . Ct. App. Md. 
Certiorari denied. Reported below: 244 Md. 444, 223 
A. 2d 792.

No. 1568, Misc. Mc Intosh  v . Ohio . Sup. Ct. Ohio. 
Certiorari denied. Petitioner pro se. Melvin G. Rueger 
and Calvin W. Prem for respondent.

No. 1620, Misc. Gonzales  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. John J. Browne for petitioner. 
Reported below: 410 S. W. 2d 435.

No. 1634, Misc. Dorado  v . Calif ornia  Adult  Au -
thorit y  et  al . Ct. App. Cal., 3d App. Dist. Certiorari 
denied.

No. 1656, Misc. Stil tner  v . Washi ngto n State  
Board  of  Prison  Terms  and  Paroles . C. A. 9th Cir. 
Certiorari denied.

No. 1591, Misc. Hawk s v . Peyton , Penitentiary  
Superi ntendent . C. A. 4th Cir. Certiorari denied. 
Reported below: 370 F. 2d 123.

No. 999, Misc. Canada  v . Arizona . Sup. Ct. Ariz. 
Certiorari denied. Mr . Just ice  Douglas  is of the opin-
ion that certiorari should be granted. Petitioner pro se. 
Darrell F. Smith, Attorney General of Arizona, and 
James S. Tegart, Assistant Attorney General, for 
respondent.
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No. 1665, Mise. Schac k  v . Florida . C. A. 5th Cir. 
Certiorari denied.

No. 1590, Mise. Wendel l  v . United  Stat es . C. A. 
9th Cir. Certiorari denied. John G. Clancy for peti-
tioner. Solicitor General Marshall for the United States. 
Reported below: 370 F. 2d 472.

No. 1361, Mise. Whitt lese y  et  al . v . Unite d  Stat es . 
C. A. D. C. Cir. Motion for leave to file amended peti-
tion granted. Certiorari denied. Frank D. Reeves and 
Herbert O. Reid, Sr., for petitioners. Solicitor General 
Marshall, Assistant Attorney General Vinson, Beatrice 
Rosenberg and Robert G. Maysack for the United States.

Rehearing Denied.
No. 110. Nation al  Woodwork  Manufactur ers  

Ass ociation  et  al . v . National  Labor  Relations  Board , 
386 U. S. 612;

No. 111. National  Labor  Relatio ns  Board  v . Na -
tional  Woodwork  Manuf actu rer s  Assoc iati on  et  al ., 
386 U. S. 612;

No. 646. Indiana  & Michi gan  Electr ic  Co. v. Fed -
eral  Power  Comm iss ion , 385 U. S. 972;

No. 1019. Berman  v . Board  of  Elections , City  of  
New  York , et  al ., 386 U. S. 481;

No. 1034. Stewart  et  al . v . Indust rial  Commis sion  
of  Illinois  et  al ., 386 U. S. 683;

No. 1075. Stickl er  v . Tehan , Sherif f , 386 U. S. 
992;

No. 1409, Mise. Anderson  v . Unite d  States , 386 
U. S. 1025. Petitions for rehearing denied.

No. 1014. Walker  v . Arkansas , 386 U. S. 682. Mo-
tion to present oral argument in support of rehearing and 
petition for rehearing denied.
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387 U. S. May 25, 29, 1967.

May  25, 1967.

Dismissal Under Rule 60.
No. 1420, Misc. Mc Vail  v . Cavel l , Correctional  

Superi ntendent . C. A. 3d Cir. Petition for writ of 
certiorari dismissed pursuant to Rule 60 of the Rules of 
this Court.

May  29, 1967.

Miscellaneous Orders.
No. ---- . In  re  Shott . It is ordered that Edgar I.

Shott, Jr., of Cincinnati, Ohio, be permitted to resign 
voluntarily from the Bar of this Court. It is further 
ordered that his name be stricken from the roll of attor-
neys admitted to practice in this Court.

No. ---- . Pierce  v . Pint o , Pris on  Farm  Super in -
tendent . Application for bail denied. Mr . Justice  
Douglas  took no part in the consideration or decision of 
this application.

No. 371. Crow n Coat  Front  Co ., Inc . v . United  
Stat es , 386 U. S. 503. Motion for allowance of costs 
denied. Edwin J. McDermott for petitioner. Solicitor 
General Marshall for the United States in opposition.

No. 1308. Ober  et  al . v . Nagy  et  al . The Solicitor 
General is invited to file a brief expressing the views of 
the United States.

No. 1820, Misc. In  re  Dis barment  of  Quimby . It is 
ordered that Charles H. Quimby III of Washington, 
District of Columbia, be suspended from the practice of 
law in this Court and that a rule issue, returnable within 
forty days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.
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May 29, 1967. 387 U. S.

No. 1679, Mise. Gauze  v . Oliver , Warden , et  al .;
No. 1684, Mise. Key  v. Arizona  et  al .; and
No. 1697, Miso. Greenle e v . Calif ornia . Motions 

for leave to file petitions for writs of habeas corpus 
denied. Treating the papers submitted as petitions for 
writs of certiorari, certiorari denied.

No. 1605, Mise. Pope  v . Parker , Warden , et  al .;
No. 1653, Mise. Lewis  v . Illinois  et  al .; and
No. 1670, Mise. Hudson  v . Texas  et  al . Motions 

for leave to file petitions for writs of mandamus denied.

No. 1677, Mise. Skolni ck  v . Federal  Circui t  Judges  
of  Seventh  Judicial  Circuit ; and

No. 1678, Mise. Skolni ck  v . Cummi ngs  et  al . Mo-
tions for leave to file petitions for writs of mandamus 
and/or prohibition denied.

No. 1604, Mise. Morgan  v . United  States . Motion 
for leave to file petition for writ of prohibition and/or 
mandamus denied. Petitioner pro se. Solicitor General 
Marshall, Assistant Attorney General Rogovin, Joseph M. 
Howard and John P. Burke for the United States in 
opposition.

Probable Jurisdiction Noted.
No. 1208. Lee , Correction s Commi ss ioner , et  al . 

v. Washi ngton  et  al . Appeal from D. C. M. D. Ala. 
Probable jurisdiction noted. MacDonald Gallion, At-
torney General of Alabama, Gordon Madison, Assistant 
Attorney General, Nicholas S. Hare, Special Assistant 
Attorney General, for Lee et al., and J. M. Breckenridge 
for Austin, appellants. Charles Morgan, Jr., for appel-
lees. Reported below: 263 F. Supp. 327.



ORDERS. 929

387 U. S. May 29, 1967.

No. 1236. United  States  v . Jackson  et  al . Appeal 
from D. C. Conn. Probable jurisdiction noted. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Robert S. Rifkind, Beatrice Rosenberg and Sidney M. 
Glazer for the United States. Reported below: 262 F. 
Supp. 716.

Certiorari Granted. (See also Nos. 43 and 64, ante, 
p. 425.)

No. 952. Protect ive  Comm ittee  for  Indep endent  
Stockh older s  of  TMT Trailer  Ferry , Inc . v . Ander -
son , Truste e in  Bankru ptcy . C. A. 5th Cir. Certio-
rari granted. Irwin L. Langbein for petitioner. William 
P. Simmons, Jr., for respondent. Solicitor General Mar-
shall, Daniel M. Friedman, Philip A. Loomis, Jr., David 
Ferber, Paul Gonson and Robert W. Cox filed a memo-
randum for the Securities and Exchange Commission. 
Reported below: 364 F. 2d 936.

No. 1161. Terry  et  al . v . Ohio . Sup. Ct. Ohio. 
Certiorari granted and case set for oral argument imme-
diately following No. 1192. Jack G. Day for petitioners. 
John T. Corrigan for respondent. Bernard A. Berkman 
for American Civil Liberties Union of Ohio, as amicus 
curiae, in support of the petition.

Certiorari Denied. (See also No. 1557, Misc., ante, p. 
423; No. 1565, Misc., ante, p. 424; No. 1572, Misc., 
ante, p. 426; and No. 1606, Misc., ante, p. 425; and 
Misc. Nos. 1679, 1684 and 1697, supra.)

No. 1153. Kyer  v. Unite d States . Ct. Cl. Cer-
tiorari denied. Warren E. Magee for petitioner. Solic-
itor General Marshall for the United States. Reported 
below: 177 Ct. Cl. 747, 369 F. 2d 714.
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May 29, 1967. 387 U. S.

No. 1120. Beigel  v . Unite d  States ; and
No. 1254. Lapi  v. United  States . C. A. 2d Cir. 

Certiorari denied. Eugene Feldman for petitioner in 
No. 1120. Frank A. Lopez for petitioner in No. 1254. 
Solicitor General Marshall, Assistant Attorney General 
Vinson and Beatrice Rosenberg for the United States in 
both cases. Reported below: 370 F. 2d 751.

No. 1240. Cream  Crest -Blanding  Dairies , Inc . v . 
National  Dairy  Products  Corp . C. A. 6th Cir. Certio-
rari denied. Douglas K. Reading for petitioner. Gordon
B. Wheeler for respondent. Reported below: 370 F. 2d 
332.

No. 1242. Green  v . Illinois . Sup. Ct. Ill. Certiorari 
denied.

No. 1243. Jackson  v . New  York . Ct. App. N. Y. 
Certiorari denied.

No. 1245. Wax  v . Illinois . App. Ct. Ill., 4th Dist. 
Certiorari denied. Charles A. Bellows for petitioner. 
Reported below: 75 Ill. App. 2d 163, 220 N. E. 2d 600.

No. 1249. Board  of  Transp ortati on  of  New  Castle  
County  v . Civil  Aeron auti cs  Board . C. A. D. C. Cir. 
Certiorari denied. Robert M. Beckman for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Turner, Howard E. Shapiro, Joseph B. Goldman, O. D. 
Ozment, Warren L. Sharfman and Frederic D. Houghtel- 
ing for respondent. Reported below: 125 U. S. App. 
D. C. 268, 371 F. 2d 733.

No. 1260. Mack  Trucks , Inc . v . Bendix -Westi ng - 
hous e  Automot ive  Air  Brake  Co. et  al . C. A. 3d Cir. 
Certiorari denied. Joseph B. Bagley for petitioner. 
Reported below: 372 F. 2d 18.
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No. 1250. American  Guild  of  Variet y  Artist s v . 
Smith , dba  Smith  Ente rtai nme nt  Agency  et  al .
C. A. 8th Cir. Certiorari denied. Albert F. Kimball for 
petitioner. Jerome G. Raidt for respondent. Reported 
below: 368 F. 2d 511.

No. 1252. Eager  v . Ohio . Sup. Ct. Ohio. Certiorari 
denied. Robert W. Jones for petitioner.

No. 1261. Rimer man  v . United  Stat es . C. A. 8th 
Cir. Certiorari denied. Joseph S. Rosenthal and Allen 
Surinsky for petitioner. Solicitor General Marshall for 
the United States. Reported below: 374 F. 2d 251.

No. 1262. Wilco x  et  al . v . Transame rican  Freight  
Lines , Inc . C. A. 6th Cir. Certiorari denied. Jack B. 
Josselson for petitioners. Ambrose H. Lindhorst for 
respondent. Reported below: 371 F. 2d 403.

No. 1263. Public  Service  Co . of  Indiana , Inc . v . 
Federal  Power  Comm is si on . C. A. 7th Cir. Certiorari 
denied. Cameron F. MacRae for petitioner. Solicitor 
General Marshall, Richard A. Solomon, Peter H. Schiff, 
Drexel D. Journey and Israel Convisser for respondent. 
Reported below: 375 F. 2d 100.

No. 1268. Board  of  Education  of  Oklaho ma  City  
Publi c  Schools , Independent  Dis trict  No . 89, et  al . 
v. Dowe ll  et  al . C. A. 10th Cir. Certiorari denied. 
Coleman Hayes for petitioners. Jack Greenberg, James 
M. Nabrit III and U. Simpson Tate for respondents. 
Reported below: 375 F. 2d 158.

No. 1310. Kibby  et  al . v . United  States . C. A. 8th 
Cir. Certiorari denied. Gerald L. Seegers for petitioners. 
Solicitor General Marshall for the United States. Re-
ported below: 372 F. 2d 598.
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May 29, 1967. 387 IT. S.

No. 1285. Groendyke  Transport , Inc . v . National  
Labor  Relati ons  Board  et  al . C. A. 10th Cir. Cer-
tiorari denied. Peter H. Ratner for petitioner. Solicitor 
General Marshall, Arnold Ordman, Dominick L. Manoli 
and Norton J. Come for respondent National Labor 
Relations Board. Reported below: 372 F. 2d 137.

No. 1340. Sunkis t  Grower s , Inc . v . Case -Swayne  
Co., Inc . C. A. 9th Cir. Certiorari denied. Charles E. 
Beardsley and Seth M. Hufstedler for petitioner. Wil-
liam H. Henderson and W. Glenn Harmon for respondent. 
Reported below: 369 F. 2d 449.

No. 1105. Mc Bride  v . Smit h , Commandant , United  
States  Coast  Guard . C. A. 2d Cir. Certiorari denied. 
Mr . Just ice  Black , Mr . Justice  Douglas  and Mr . 
Justice  Brennan  are of the opinion that certiorari 
should be granted. Melvin L. Wulf and Marvin M. 
Karpatkin for petitioner. Solicitor General Marshall, 
Assistant Attorney General Yeagley, Kevin T. Maroney 
and Lee B. Anderson for respondent. Reported below: 
369 F. 2d 65.

No. 1253. Tolan  v . Unite d  States . C. A. 9th Cir. 
Motion to dispense with printing petition granted. Cer-
tiorari denied. Finton J. Phelan, Jr., for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson and Beatrice Rosenberg for the United States. 
Reported below’: 370 F. 2d 799.

No. 1272. Green  Stre et  Associati on  et  al . v . Daley  
et  al . C. A. 7th Cir. Certiorari denied. Mr . Justice  
Douglas  is of the opinion that certiorari should be 
granted. Richard F. Watt for petitioners. Raymond F. 
Simon for Daley et al., and Solicitor General Marshall for 
Weaver et al., respondents. Reported below: 373 F. 2d 1.
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387 U. S. May 29, 1967.

No. 1324. Mastini  v . Americ an  Tele phone  & Tele -
graph  Co . et  al . C. A. 2d Cir. Certiorari denied. Peti-
tioner pro se. Henry R. Ashton for respondents. 
Reported below: 369 F. 2d 378.

No. 1386. Powell  et  al . v . Mc Cormack  et  al . C. A.
D. C. Cir. Motion for leave to file supplement to peti-
tion granted. Motion of American Civil Liberties Union 
et al. for leave to file a brief, as amici curiae, granted. 
Motion of Congress for Racial Equality for leave to file 
a brief, as amicus curiae, granted. Motion of Harlem 
Lawyers Association, Inc., for leave to file a brief, as 
amicus curiae, granted. Motion of National Bar Asso-
ciation for leave to file a brief, as amicus curiae, granted. 
Motion of New York City Chapter of National Lawyers 
Guild for leave to file a brief, as amicus curiae, granted. 
Certiorari to the United States Court of Appeals for the 
District of Columbia Circuit, prior to the judgment, de-
nied. Arthur Kinoy, William M. Kunstler, Jean Camper 
Cahn, Robert L. Carter, Hubert T. Delany, Herbert O. 
Reid, Sr., Frank D. Reeves and Henry R. Williams for 
petitioners. Bruce Bromley, John R. Hupper, Thomas D. 
Barr, Victor M. Earle III, Lloyd N. Cutler, John H. 
Pickering, Louis F. Oberdorjer, Max 0. Truitt, Jr., and 
Timothy B. Dyk for respondents. Briefs of amici curiae, 
in support of the petition, were filed by Louis J. Lefko- 
witz, Attorney General of New York, pro se; J. Lee 
Rankin, Corporation Counsel of the City of New York, 
pro se; Ernest Angell, Osmond K. Fraenkel, Edward J. 
Ennis, Marvin M. Karpatkin, Lawrence Speiser and 
Joseph B. Robison for American Civil Liberties Union 
et al.; Floyd McKissick for Congress of Racial Equality; 
Frederick E. Samuel for Harlem Lawyers Association, 
Inc.; Revius Ortique for National Bar Association; and 
Ralph Shapiro and David M. Freedman for New York 
City Chapter of National Lawyers Guild.
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May 29, 1967. 387 U. S.

No. 1313. Perth  Amboy  Dry  Dock  Co . v . Hansen . 
Sup. Ct. N. J. Certiorari denied. Isidor Kalisch for 
petitioner. Reported below: 48 N. J. 389, 226 A. 2d 4.

No. 1212, Misc. Rascon  v . Calif ornia . Sup. Ct. Cal. 
Certiorari denied. Petitioner pro se. Thomas C. Lynch, 
Attorney General of California, and Edsel W. Haws and 
Raymond M. Momboisse, Deputy Attorneys General, for 
respondent.

No. 1213, Misc. Mis tret ta  v . Wilki ns , Warden .
C. A. 2d Cir. Certiorari denied. Petitioner pro se. 
Louis J. Lefkowitz, Attorney General of New York, 
and Murray Sylvester, Assistant Attorney General, for 
respondent.

No. 1245, Misc; Kimm ons  v . Florida . Sup. Ct. Fla. 
Certiorari denied. Petitioner pro se. Earl Faircloth, 
Attorney General of Florida, and George R. Georgiefi, 
Assistant Attorney General, for respondent. Reported 
below: 190 So. 2d 308.

No. 1355, Misc. Fulwood  v . United  Stat es . C. A.
D. C. Cir. Certiorari denied. John H. Myers for peti-
tioner. Solicitor General Marshall, Assistant Attorney 
General Vinson and Beatrice Rosenberg for the United 
States. Reported below: 125 U. S. App. D. C. 183, 369 
F. 2d 960.

No. 1367, Misc. Horton  v . New  York ; and
No. 1386, Misc. Alvarez  v . New  York . Ct. App. 

N. Y. Certiorari denied. Rolon W. Reed and Leon B. 
Polsky for petitioner in No. 1367, Misc. Patrick M. Wall 
for petitioner in No. 1386, Misc. Frank S. Hogan for 
respondent in both cases. Reported below: 18 N. Y. 2d 
355, 221 N. E. 2d 909; 19 N. Y. 2d 600, 224 N. E. 2d 884.
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387 U. S. May 29, 1967.

No. 1311, Misc. Randel  v . Beto , Correc tions  Di-
rector . C. A. 5th Cir. Certiorari denied. Tom Martin 
Davis, Jr., for petitioner. Crawford C. Martin, Attorney 
General of Texas, and R. L. Lattimore and Howard M. 
Fender, Assistant Attorneys General, for respondent.

No. 1319, Misc. Hayes , aka  Hasan  v . Hendrick , 
Count y  Pris ons  Superi ntende nt . C. A. 3d Cir. Cer-
tiorari denied. Petitioner pro se. Arlen Specter for 
respondent.

No. 1411, Misc. Lipka , Adminis tratr ix , et  al . v . 
United  States  et  al . C. A. 2d Cir. Certiorari denied. 
George S. Lettko for petitioner Lipka et al. Acting 
Solicitor General Spritzer, Assistant Attorney General 
Sanders, Alan S. Rosenthal and Martin Jacobs for the 
United States. Reported below: 369 F. 2d 288.

No. 1452, Misc. Mills  v . Ciccone , Warden . C. A. 
8th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for respondent.

No. 1456, Misc. Chopp ing  v . First  National  Bank  
of  Lander . Sup. Ct. Wyo. Certiorari denied. John J. 
Spriggs, Sr., and John J. Spriggs, Jr., for petitioner. Re-
ported below: 419 P. 2d 710.

No. 1457, Misc. Ginger  v . Circuit  Court  for  the  
County  of  Wayne  et  al . C. A. 6th Cir. Certiorari 
denied. Petitioner pro se. Aloysius J. Suchy and George 
H. Cross for Circuit Court for the County of Wayne 
et al., and Peter P. Gilbert for State Bar of Michigan 
et al., respondents. Reported below: 372 F. 2d 620, 621.

No. 1468, Misc. Faust in  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Marshall for the United States. Reported below: 
371 F. 2d 820.

262-921 0 - 68 - 42
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May 29, 1967. 387 U. S.

No. 1470, Misc. Verz ino  v . Unite d  Stat es . C. A. 2d 
Cir. Certiorari denied. Joseph I. Stone for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson and Beatrice Rosenberg for the United States. 
Reported below: 370 F. 2d 751.

No. 1561, Misc. Charlton  et  al . v . United  States . 
C. A. 6th Cir. Certiorari denied. Dale M. Quillen for 
petitioners. Solicitor General Marshall, Assistant Attor-
ney General Vinson and Beatrice Rosenberg for the 
United States. Reported below: 372 F. 2d 663.

No. 1575, Misc. Wacker  v . Biss on , Consul  General , 
Dominion  of  Canada . C. A. 5th Cir. Certiorari denied. 
Petitioner pro se. M. Hepburn Many for respondent. 
Reported below: 370 F. 2d 552.

No. 1584, Misc. Poulson  v . Turne r , Warden . Sup. 
Ct. Utah. Certiorari denied. William G. Fowler for 
petitioner.

No. 1585, Misc. Fletcher  v . New  York . Ct. App. 
N. Y. Certiorari denied. Petitioner pro se. Michael F. 
Dillon for respondent.

No. 1586, Misc. Burnside  v . Sigl er , Warden . Sup. 
Ct. Neb. Certiorari denied.

No. 1587, Misc. Rodes  v . Rodes . Ct. App. N. Y. 
Certiorari denied.

No. 1597, Misc. Blanc hard , dba  Inferno  Co . v . 
Texste am  Corp , et  al . C. A. 5th Cir. Certiorari denied. 
Petitioner pro se. J. V. Martin and A. H. Evans for 
Texsteam Corp., and Ned L. Conley for Schoenfeld, 
respondents. Reported below: 352 F. 2d 983.
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No. 1598, Misc. Ward  v . Mancus i, Warden . C. A. 
2d Cir. Certiorari denied.

No. 1599, Misc. Fair  v . Florida . C. A. 5th Cir. Cer-
tiorari denied.

No. 1600, Misc. Gilm ore  v . Reagan  et  al . Sup. Ct. 
Cal. Certiorari denied.

No. 1601, Misc. Harden  v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 1608, Misc. Troglio  v . Sherwi n -Williams  Co . 
C. A. 3d Cir. Certiorari denied. Petitioner pro se. 
Irving Olds Murphy for respondent. Reported below: 
369 F. 2d 695.

No. 1611, Misc. Morgan  v . United  States . C. A. 
9th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Rogovin, 
Joseph M. Howard and John P. Burke for the United 
States.

No. 1616, Misc. Brow n  v . Pennsylvania . Sup. Ct. 
Pa. Certiorari denied.

No. 1630, Misc. Huskey  v . Yankw ich , U. S. Dis -
tric t  Judge . C. A. 9th Cir. Certiorari denied.

No. 1698, Misc. Barne s v . Wainwri ght , Correc -
tions  Direct or . Sup. Ct. Fla. Certiorari denied.

No. 1495, Misc. Alford  v . United  Stat es . C. A. 
2d Cir. Certiorari denied. Mr . Justic e Douglas  is of 
the opinion that certiorari should be granted. Leon B. 
Polsky for petitioner. Solicitor General Marshall, As-
sistant Attorney General Vinson and Beatrice Rosenberg 
for the United States. Reported below: 373 F. 2d 508.



938 OCTOBER TERM, 1966.

May 29, 1967. 387 U. S.

Rehearing Denied.
No. 206. Houston  Insulati on  Contractors  Asso -

ciat ion  v. National  Labor  Relat ions  Board , 386 U. S. 
664;

No. 413. National  Labor  Relations  Board  v . Hous -
ton  Insula tion  Contractors  Associati on , 386 U. S. 
664;

No. 981. Felbe r  v . Associ ation  of  the  Bar  of  the  
City  of  New  York , 386 U. S. 1005;

No. 1049. Dacey  et  al . v . Grievance  Committee  of  
the  Bar  of  Fairf ield  County , 386 U. S. 683;

No. 1067. Mille r  Brew ing  Co . v . Jones , Director  of  
Revenu e  of  Illinois , 386 U. S. 684;

No. 1101. Evanson  et  al . v . Northw est  Holdin g  
Co., 386 U. S. 1004; and

No. 1126. Washington  v . Golden  State  Mutual  
Life  Insurance  Co ., 386 U. S. 1007. Petitions for 
rehearing denied.

No. 711. Forste r  Mfg . Co ., Inc ., et  al . v . Fede ral  
Trade  Commis sion , 385 U. S. 1003. Motion for leave 
to file petition for rehearing denied.

No. 1359, Mise. Skolnick  v . Robs on , U. S. Dist rict  
Judge , 386 U. S. 1002;

No. 1362, Misc. Honea  v . Florida , 386 U. S. 1012;
No. 1372, Misc. Tkaczyk  et  al . v . Gallagher  et  al ., 

386 U. S. 1013;
No. 1393, Misc. Krohn  v . Chase  Manhatta n  Bank , 

386 U. S. 1023;
No. 1400, Misc. Sartain  v . Pitchess , Sheriff , 386 

U. S. 1025;
No. 1408, Misc. Carey  v . Geor ge  Washi ngton  Uni -

vers ity , 386 U. S. 1013; and
No. 1410, Misc. Foggy  v . Arizona , 386 U. S. 1025. 

Petitions for rehearing denied.
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No. 1004, Misc. Jacquez  v . Wil son , Warden , 386 
U. S. 1009; and

No. 1310, Misc. Price  v . Allgood , Warden , 386 U. S. 
998. Motions for leave to file petitions for rehearing 
denied.

June  5, 1967.

Miscellaneous Orders.
No. 29, Original. Texas  et  al . v . Colorado . This 

case is held without action on the motion for leave to 
file a bill of complaint until October 16, 1967, or further 
order of the Court.

No. 83. United  States  v . Robel . D. C. W. D. Wash. 
Case is restored to the calendar for reargument and coun-
sel are directed to brief and argue, in addition to the 
questions presented, the question whether the delegation 
of authority to the Secretary of Defense to designate 
“defense facilities” satisfies pertinent constitutional stand-
ards. [For earlier order herein, see 384 U. S. 937.]

No. 1119. Banks  v . Chicago  Grain  Trimme rs  Ass o -
ciati on , Inc ., et  al . C. A. 7th Cir. The Solicitor 
General is invited to file a further brief expressing the 
views of the United States in light of Title 33 U. S. C. 
§ 933 (g). [For earlier order herein, see 386 U. S. 1002.]

No. 1624, Misc. Williams  v . Wils on , Warden ; and
No. 1736, Misc. Wels h  v . California  et  al . Motions 

for leave to file petitions for writs of habeas corpus 
denied.

No. 1752, Misc. Les er  v . Unite d  States . Motion 
for leave to file petition for writ of habeas corpus and 
other relief denied.
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June 5, 1967. 387 U. S.

No. 1346, Misc. In  re  Disbarment  of  Rekeweg . It 
having been reported to the Court that Wilmer D. 
Rekeweg, of Paulding, State of Ohio, has been disbarred 
from the practice of law in all of the courts of the State 
of Ohio by judgment of the Supreme Court of Ohio, duly 
entered on the 27th day of April, 1966, and this Court 
by order of February 13, 1967, having suspended the 
said Wilmer D. Rekeweg from the practice of law in this 
Court and directed that a rule issue requiring him to 
show cause why he should not be disbarred;

And it appearing that the said rule was duly issued 
and served upon the respondent, who has filed a return 
thereto; now, upon consideration of the rule to show 
cause and the return aforesaid;

It is ordered that the said Wilmer D. Rekeweg be, and 
he is hereby, disbarred, and that his name be stricken 
from the roll of attorneys admitted to practice before the 
Bar of this Court.

No. 1845, Misc. In  re  Dis barm ent  of  Lombard . It 
is ordered that Earl J. Lombard, of Washington, District 
of Columbia, be suspended from the practice of law in 
this Court and that a rule issue, returnable within forty 
days, requiring him to show cause why he should not be 
disbarred from the practice of law in this Court.

No. 1846, Misc. In  re  Disbarment  of  Mc Cullough . 
It is ordered that James M. McCullough, of Chevy Chase, 
State of Maryland, be suspended from the practice of 
law in this Court and that a rule issue, returnable within 
forty days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. 1607, Misc. In  re  Whittingt on . Ct. App. Ohio, 
Fairfield County. Motion for stay of execution and other 
relief denied. Judson C. Kistler on the motion.
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387 U. S. June 5, 1967.

No. 1738, Misc. Green  v. Hooey , Judge , et  al . Mo-
tion for leave to file petition for writ of mandamus 
denied.

Certiorari Granted. (See also No. 513, ante, p. 572;
No. 1043, Misc., ante, p. 574; No. 1073, Misc., ante, 
p. 575; and No. 1144, Misc., ante, p. 571.)

No. 1301. Tche rep nin  et  al . v . Knight  et  al . C. A. 
7th Cir. Certiorari granted. Arnold I. Shure, Anthony 
Bradley Eben and Robert A. Sprecher for petitioners. 
Albert E. Jenner, Jr., Charles J. O’Laughlin for respond-
ents City Savings Association et al., and William G. Clark, 
Attorney General of Illinois, for respondents Knight 
et al. Solicitor General Marshall, Philip A. Loomis, Jr., 
David Ferber, Edward B. Wagner and Richard E. Nathan 
for the Securities and Exchange Commission, as amicus 
curiae, in support of the petition. Reported below: 371 
F. 2d 374.

Certiorari Denied. (See also No. 1579, Misc., ante, p.
571.)

No. 488. United  State s  v . Citiz ens  Nation al  Bank  
of  Evansvill e , Execu tor . C. A. 7th Cir. Certiorari 
denied. Solicitor General Marshall, Jack S. Levin, Rob-
ert N. Anderson, Morton K. Rothschild and Albert J. 
Beveridge III for the United States. Edwin W. Johnson 
and John L. Carroll for respondent. Reported below: 
359 F. 2d 817.

No. 1175. Hinch clif f  v . Clarke , Internal  Revenue  
Agent , et  al . C. A. 6th Cir. Certiorari denied. William 
Patrick Clyne for petitioner. Solicitor General Marshall, 
Assistant Attorney General Rogovin, Joseph M. Howard 
and John M. Brant for respondent United States. Re-
ported below: 371 F. 2d 697.
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No. 1184. Domany  et  al . v . Otis  Elevator  Co . et  al . 
C. A. 6th Cir. Certiorari denied. Edward I. Stillman 
for petitioners. Sumner Canary for Otis Elevator Co., 
and Russell E. Leasure for Sears, Roebuck & Co., re-
spondents. Reported below: 369 F. 2d 604.

No. 1230. Schafit z v. Federal  Comm unica tio ns  
Commis si on . C. A. D. C. Cir. Certiorari denied. Carl 
L. Shipley for petitioner. Solicitor General Marshall and 
Henry Geller for respondent.

No. 1277. Fermi n  v . Unite d  States . Ct. Cl. Cer-
tiorari denied. Petitioner pro se. Solicitor General 
Marshall for the United States.

No. 1241. Dutton , Warden  v . Mosley . C. A. 5th 
Cir. Certiorari denied. Arthur K. Bolton, Attorney 
General of Georgia, and G. Ernest Tidwell, Executive 
Assistant Attorney General, for petitioner. Reported 
below: 367 F. 2d 913.

No. 1251. National  Labor  Relations  Board  v . Gar -
win  Corp , et  al .;

No. 1257. Garwi n  Corp , et  al . v . Nation al  Labor  
Rela tio ns  Board  et  al .; and

No. 1327. Local  57, Internati onal  Ladies ’ Garment  
Workers ’ Union , AFL-CIO v. National  Labor  Rela -
tions  Board . C. A. D. C. Cir. Certiorari denied. 
Solicitor General Marshall, Arnold Ordman, Dominick L. 
Manoli, Norton J. Come and Lawrence M. Joseph for 
petitioner in No. 1251 and for respondent in Nos. 1257 
and 1327. Guy Farmer and Joseph A. Perkins for peti-
tioners in No. 1257 and for respondents in No. 1251. 
Morris P. Glushien and Max Zimny for petitioner in 
No. 1327. Reported below: 126 U. S. App. D. C. 81, 
374 F. 2d 295.
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No. 1238. Rush  et  al . v . United  State s . C. A. 8th 
Cir. Certiorari denied. Reported below: 370 F. 2d 520.

No. 1266. Oregon  v . Brewt on . Sup. Ct. Ore. Cer-
tiorari denied. George Van Hoomissen and Jacob B. 
Tanzer for petitioner. Reported below: ---- Ore. ---- ,
422 P. 2d 581.

No. 1271. Somoli nos  v. Hitt  et  al . Sup. Ct. P. R. 
Certiorari denied.

No. 1280. Oertle  et  al . v . United  Stat es . C. A. 
10th Cir. Certiorari denied. Pat Malloy for Oertle and 
Robert S. Rizley for McCague, petitioners. Solicitor 
General Marshall, Assistant Attorney General Rogovin, 
Joseph M. Howard and John M. Brant for the United 
States. Reported below: 370 F. 2d 719.

No. 1305. Parouti an  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Robert J. Carluccio for peti-
tioner. Acting Solicitor General Spritzer for the United 
States. Reported below: 370 F. 2d 631.

No. 1283. Seas  Ship pin g  Co ., Inc . v . Commis sio ner  
of  Internal  Revenue . C. A. 2d Cir. Certiorari denied. 
John Logan O’Donnell for petitioner. Solicitor General 
Marshall, Assistant Attorney General Rogovin, Harry 
Baum and Loring W. Post for respondent. Reported 
below: 371 F. 2d 528.

No. 1298. Heidrich  v . United  States . C. A. 5th 
Cir. Certiorari denied. James L. Guilmartin and Stanley 
Jay Bartel for petitioner. Solicitor General Marshall, 
Assistant Attorney General Rogovin, Joseph M. Howard 
and Burton Berkley for the United States. Reported 
below: 373 F. 2d 540.
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No. 1282. Romano  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Abraham Glasser and Jerome Lewis 
for petitioner. Solicitor General Marshall, Assistant 
Attorney General Vinson and Beatrice Rosenberg for the 
United States.

No. 1303. City  of  New  Orle ans  et  al . v . United  
States  et  al . C. A. 5th Cir. Certiorari denied. Alvin J. 
Liska for petitioners. Solicitor General Marshall, Assist-
ant Attorney General Rogovin and Harold C. Wilkenfeld 
for the United States, and Eugene D. Saunders and 
David J. Conroy for Chrysler Corp., respondents. Re-
ported below: 371 F. 2d 21.

No. 1304. In  re  Brauer . Sup. Ct. N. J. Certiorari 
denied. Abraham Glasser for petitioner. Arthur J. Sills, 
Attorney General of New Jersey, and Richard Newman, 
Deputy Attorney General, for Supreme Court of New 
Jersey. Reported below: 48 N. J. 186, 225 A. 2d 1.

No. 1306. Fenton  v . A/S Glittre  et  al . C. A. 2d 
Cir. Certiorari denied. Jacob Rassner for petitioner. 
J. Ward O’Neill for respondent A/S Glittre. Reported 
below: 370 F. 2d 146.

No. 1307. Dale  Boat  Yards , Inc . v . Szumsk i. Sup. 
Ct. N. J. Certiorari denied. Edward B. Meredith for 
petitioner. Herman M. Wilson for respondent. Re-
ported below: 48 N. J. 401, 226 A. 2d 11.

No. 1370. Golay  & Co., Inc . v . National  Labor  
Relati ons  Board  et  al . C. A. 7th Cir. Certiorari 
denied. William E. Roberts for petitioner. Solicitor 
General Marshall, Arnold Ordman, Dominick L. Manoli 
and Norton J. Come for respondent National Labor Rela-
tions Board. Reported below: 371 F. 2d 259.
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No. 1309. Regin ell i v . Pennsyl vania . Super. Ct. 
Pa. Certiorari denied. Reported below: 208 Pa. Super. 
344, 222 A. 2d 605.

No. 1322. Mc Caffre y  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. George J. Francis and Frances 
De Lost for petitioner. Solicitor General Marshall, As-
sistant Attorney General Vinson, Beatrice Rosenberg and 
Ronald L. Gainer for the United States. Reported below: 
372 F. 2d 482.

No. 1326. Luftig  v . Mc Namara , Secre tary  of  De -
fe nse , et  al . C. A. D. C. Cir. Certiorari denied. 
Stanley Faulkner and Selma W. Samols for petitioner. 
Solicitor General Marshall for respondents. Reported 
below: 126 U. S. App. D. C. 4, 373 F. 2d 664.

No. 1352. Northern  States  Power  Co . et  al . v . 
Rural  Electr ifi cati on  Admini strati on  et  al . C. A. 
8th Cir. Certiorari denied. Kenneth W. Green and 
Joe A. Walters for petitioners. Solicitor General Mar-
shall, Assistant Attorney General Sanders, Alan S. Rosen-
thal and Harvey L. Zuckman for respondents. Reported 
below: 373 F. 2d 686.

No. 1305, Misc. Suarez  v . Folle tte , Warden . C. A. 
2d Cir. Certiorari denied. Petitioner pro se. Louis J. 
Lejkowitz, Attorney General of New York, for respondent. 
Reported below: 371 F. 2d 426.

No. 1278, Misc. Barney  v . United  Stat es . C. A. 
7th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Marshall Tamor Golding for the 
United States. Reported below: 371 F. 2d 166.
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No. 1233, Misc. Shane  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson and 
Beatrice Rosenberg for the United States. Reported 
below: 367 F. 2d 285.

No. 1267, Misc. Moccio v. New  York . Ct. App. N. Y. 
Certiorari denied. Robert M. de Poto for petitioner. 
William Cahn for respondent. Reported below: 18 N. Y. 
2d 839, 222 N. E. 2d 605.

No. 1347, Misc. Young  v . Judicial  Circuit  Court  of  
Mobile  County . Sup. Ct. Ala. Certiorari denied. 
Petitioner pro se. MacDonald Gallion, Attorney Gen-
eral of Alabama, and John C. Tyson III, Assistant Attor-
ney General, for respondent.

No. 1363, Misc. Narro  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. James R. Gillespie for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Marshall Tamor Golding 
for the United States. Reported below: 370 F. 2d 329.

No. 1615, Misc. Philli ps  v . Pennsylvania . Sup. 
Ct. Pa. Certiorari denied.

No. 1610, Misc. Cox v. Kentucky . Ct. App. Ky. 
Certiorari denied. Reported below: 411 S. W. 2d 320.

No. 1523, Misc. Osborne  v . United  States . C. A. 
9th Cir. Certiorari denied. Morris A. Shenker and 
Murry L. Randall for petitioner. Solicitor General 
Marshall, Assistant Attorney General Vinson, Beatrice 
Rosenberg and Philip R. Monahan for the United States. 
Reported below: 371 F. 2d 913.
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No. 1501, Misc. Fee  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Petitioner pro se. Solicitor General 
Marshall, Assistant Attorney General Vinson, Beatrice 
Rosenberg and Robert G. Maysack for the United States.

No. 1516, Misc. Brow n  v . United  States . C. A. 5th 
Cir. Certiorari denied. Brooks Taylor for petitioner. 
Solicitor General Marshall for the United States. Re-
ported below: 367 F. 2d 144, 145.

No. 1528, Misc. Walsh  v . Unit ed  States . C. A. 1st 
Cir. Certiorari denied. Charles F. Choate for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Julia P. Cooper for the 
United States. Reported below: 371 F. 2d 436.

No. 1542, Misc. Towne s v . United  State s . C. A. 
4th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson and 
Beatrice Rosenberg for the United States. Reported 
below: 372 F. 2d 930.

No. 1547, Misc. Brown  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. 8. Carter McMorris for peti-
tioner. Solicitor General Marshall, Assistant Attorney 
General Vinson and Beatrice Rosenberg for the United 
States. Reported below: 372 F. 2d 478.

No. 1618, Misc. Carico  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 418 P. 2d 702.

No. 1664, Misc. Ferganc hick  et  al . v . United  States . 
C. A. 9th Cir. Certiorari denied. William A. Dougherty 
for petitioners. Solicitor General Marshall for the United 
States. Reported below: 374 F. 2d 559.
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No. 1667, Misc. Prende z v . Calif ornia . Ct. App. 
Cal., 3d App. Dist. Certiorari denied.

No. 1628, Misc. Howard  v . Norton , Warden , et  al . 
C. A. 8th Cir. Certiorari denied. Petitioner pro se. 
Solicitor General Marshall for respondents.

No. 1666, Misc. Nolen  v . Wilson , Warden . C. A. 
9th Cir. Certiorari denied. Reported below: 372 F. 2d 
15.

No. 1671, Misc. Brow n  v . Wil son , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1688, Misc. Dodd  v . Rhay , Peni tent iary  Super -
inte ndent . Sup. Ct. Wash. Certiorari denied.

No. 1703, Misc. Stil tne r  v . Rhay , Penitent iary  
Sup erint ende nt , et  al . C. A. 9th Cir. Certiorari 
denied.

No. 1710, Misc. Cheadle  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Robert G. Maysack for the 
United States. Reported below: 370 F. 2d 314.

No. 1729, Misc. Flores  v . Beto , Corrections  Di-
rect or . C. A. 5th Cir. Certiorari denied. Reported 
below: 374 F. 2d 225.

No. 1734, Misc. Hernandez  v . Wil son , Warden . 
Sup. Ct. Cal. Certiorari denied.

No. 1735, Misc. Devoe  v . Florida . Sup. Ct. Fla. 
Certiorari denied.
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Rehearing Denied.
No. 18. Utah  Pie  Co . v . Continental  Bakin g  Co . 

et  al ., 386 U. S. 685. Petitions for rehearing denied. 
The  Chief  Just ice  took no part in the consideration or 
decision of these petitions.

No. 750. Granello  et  al . v . Unite d  States , 386 U. S. 
1019. Petition for rehearing denied. Mr . Justi ce  
Brennan  took no part in the consideration or decision of 
this petition.

No. 870. Curtis  et  al . v . Boeger , Warden , 386 U. S. 
914, 978. Motion for leave to file second petition for 
rehearing denied.

No. 1488, Mise. Lorenzan a  v . Puerto  Rico , 386 U. S. 
1040; and

No. 1574, Mise. Johnso n  v . Schneckloth , Supe rin -
tendent , et  al ., 386 U. S. 1028. Petitions for rehearing 
denied.

No. 303, Mise. Curry  v . United  State s , 385 U. S. 
873. Motion for leave to file petition for rehearing 
denied.





INDEX

ABUSE OF DISCRETION. See Federal Trade Commission; Ju-
dicial Review, 1.

ADMINISTRATIVE PROCEDURE. See also Federal Power 
Commission; Federal Trade Commission; Interstate Commerce 
Commission; Judicial Review, 1-4.

1. Federal Power Commission — Hydroelectric projects — Public 
interest.—Although the issue of federal development of water re-
sources must, pursuant to § 7 (b) of the Federal Power Act, be 
evaluated by the FPC in connection with its consideration of the 
issuance of any license for a hydroelectric project, that issue has 
not been explored in the record herein; the determinative test is 
whether the project will be in the public interest, and that determi-
nation can be made only after an exploration of all relevant issues. 
Udall v. FPC, p. 428.

2. Interstate Commerce Commission—Deferring consideration of 
issues.—While the ICC did not exceed its discretion in deferring 
consideration for a limited time of the issue of corporate control, 
it did exceed its discretion in deferring consideration of anticompeti-
tive issues. Denver & R. G. W. R. Co. v. U. S., p. 485.

ADMINISTRATIVE PROCEDURE ACT. See Federal Food, 
Drug, and Cosmetic Act; Judicial Review, 2-4.

ADMINISTRATIVE SEARCHES. See Constitutional Law, IV.

ADMISSIONS. See Constitutional Law, I; VI, 1; VII; Juvenile 
Delinquents.

ADVERTISEMENTS. See Federal Food, Drug, and Cosmetic 
Act; Judicial Review, 4.

ALABAMA. See Jurisdiction, 1.

ALIENS. See Immigration and Nationality Act of 1952.

ANADROMOUS FISH ACT. See Administrative Procedure, 1; 
Federal Power Commission.

ANNUITY CONTRACTS. See Securities Act of 1933, 1-2.

ANTICOMPETITIVE ISSUES. See Administrative Procedure, 
2; Interstate Commerce Commission, 1.
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952 INDEX.
ANTITRUST ACTS. See Administrative Procedure, 2; Federal 

Trade Commission; Interstate Commerce Commission, 1; Ju-
dicial Review, 1.

APPORTIONMENT. See Constitutional Law, II, 2-3; Jurisdic-
tion, 1-2.

AREA INSPECTIONS. See Constitutional Law, IV, 1-2.

ARIZONA. See Constitutional Law, I; VI, 1; VII; Juvenile 
Delinquents.

ARMED ROBBERY. See Constitutional Law, V; VI, 2; Search 
and Seizure.

ARREST. See Constitutional Law, V; VI, 2; Search and Seizure.
ASSUMPTION OF INVESTMENT RISK. See Securities Act 

of 1933, 1-2.
ATTORNEY AND CLIENT. See Procedure, 2.
BIMODAL SERVICE. See Interstate Commerce Commission, 4-5.
BOROUGHS. See Constitutional Law, II, 3; Jurisdiction, 1.
CALIFORNIA CONSTITUTION. See Constitutional Law, II, 1.
CASE OR CONTROVERSY. See Federal Food, Drug, and Cos-

metic Act; Judicial Review, 3-4.
CEASE-AND-DESIST ORDERS. See Federal Trade Commis-

sion; Judicial Review, 1.
CHILDREN. See Constitutional Law, I; VI, 1; VII; Juvenile 

Delinquents.
CITIZENSHIP. See also Constitutional Law, III.

Loss of citizenship—Voting in foreign election—Power of Con-
gress.—Congress has no power under the Constitution to divest a 
person of his United States citizenship absent his voluntary renuncia-
tion thereof. Afroyim v. Rusk, p. 253.
CITY COUNCILS. See Constitutional Law, II, 3; Jurisdiction, 1. 
CLAIMS. See Venue.
CLAYTON ACT. See Administrative Procedure, 2; Federal Trade 

Commission ; Interstate Commerce Commission, 1 ; Judicial 
Review, 1.

CLOTHING. See Constitutional Law, V; VI, 2; Search and 
Seizure.

COLOR ADDITIVES. See Judicial Review, 2-3.
COLUMBIA RIVER. See Administrative Procedure, 1; Federal 

Power Commission.
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COMMERCIAL PREMISES. See Constitutional Law, IV, 2.

COMMISSIONER OF FOOD AND DRUGS. See Federal Food,
Drug, and Cosmetic Act; Judicial Review, 2-4.

COMMISSIONER OF INTERNAL REVENUE. See Taxes, 1.
COMMITTEE COUNSEL. See Legislative Immunity.
COMMON CARRIERS. See Interstate Commerce Commission, 

2-5.
COMPETITION. See Administrative Procedure, 2; Federal Trade 

Commission ; Interstate Commerce Commission, 1 ; Judicial 
Review, 1.

CONFESSIONS. See Constitutional Law, I; VI, 1; VII; Juvenile 
Delinquents.

CONFRONTATION. See Constitutional Law, I; VI, 1; VII; 
Juvenile Delinquents.

CONSENT. See Constitutional Law, IV, 1-2.
CONSERVATION. See Administrative Procedure, 1 ; Federal 

Power Commission.
CONSPIRACY. See Legislative Immunity.
CONSTITUTIONAL LAW. See also Citizenship; Jurisdiction, 1; 

Juvenile Delinquents; Legislative Immunity; Search and 
Seizure.

I. Due Process.
Juvenile courts—Adjudication of delinquency.—The requirements 

of due process are applicable to the adjudicatory stage of the juvenile 
process, including adequate and timely written notice to the child 
and his parents or guardian. In re Gault, p. 1.

II. Equal Protection of the Laws.
1. California Constitution—Encouragement of housing discrimina-

tion.—The California Supreme Court believes that Art. I, § 26, of 
the state constitution, which does not merely repeal existing law 
forbidding private racial discrimination but authorizes racial dis-
crimination in housing and establishes the right to discriminate as 
a basic state policy, will significantly encourage and involve the State 
in private discriminations. No persuasive considerations indicating 
that the judgments herein should be overturned have been pre-
sented, and they are affirmed. Reitman v. Mulkey, p. 369.

2. Choosing county school boards.—The functions of the appellee 
school board are essentially administrative and the elective-appointive 
system used to select its members is well within the State’s latitude,
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CONSTITUTIONAL LAW—Continued.
as there is no constitutional reason why nonlegislative state or local 
officials may not be chosen otherwise than by election. Sailors v. 
Board of Education, p. 105.

3. Election of councilmen—Residence of candidates.—An otherwise 
nondiscriminatory plan is not invalid because it uses boroughs merely 
as the basis of residence for candidates, not for voting or representa-
tion, since each councilman represents the city as a whole and not 
just the borough where he resides. Dusch v. Davis, p. 112.
III. Fourteenth Amendment.

Loss of citizenship.—The Fourteenth Amendment’s provision that 
“All persons bom or naturalized in the United States . . . are 
citizens of the United States . . .” completely controls the status of 
citizenship and prevents the cancellation of petitioner’s citizenship. 
Afroyim v. Rusk, p. 253.
IV. Fourth Amendment.

1. Searches of private dwellings—Housing inspectors.—The Fourth 
Amendment bars prosecution of a person who has refused to per-
mit a warrantless code-enforcement inspection of his personal resi-
dence. In this nonemergency situation appellant had a right to 
insist that the municipal inspectors obtain a search warrant. Camara 
v. Municipal Court, p. 523.

2. Unconsented searches of commercial premises—Warrants.—A 
suitable warrant procedure is required by the Fourth Amendment 
to effect unconsented administrative entry and inspection of private 
commercial premises. See v. City of Seattle, p. 541.
V. Search and Seizure.

“Mere evidence.”—The distinction prohibiting seizure of items 
of only evidential value and allowing seizure of instrumentalities is 
no longer accepted as being required by the Fourth Amendment, as 
there is no rational distinction between a search for “mere evidence” 
and one for an “instrumentality” in terms of the privacy which is 
safeguarded by the Amendment, nor does the language of the Amend-
ment itself make such a distinction. Warden v. Hayden, p. 294.
VI. Self-incrimination.

1. Juvenile court proceedings — Admissions. — The constitutional 
privilege against self-incrimination is applicable in the adjudicatory 
stage of juvenile proceedings and an admission by the juvenile may 
not be used against him in the absence of clear and unequivocal 
evidence that the admission was made with the knowledge that he 
was not obliged to speak and would not be penalized for remaining 
silent. In re Gault, p. 1.
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CONSTITUTIONAL LAW—Continued.
2. Seizure of clothing items—Evidence.—The items of clothing 

seized during a warrantless search in hot pursuit of an armed felon 
are not “testimonial” or “communicative” and their introduction 
into evidence did not compel respondent to become a witness against 
himself in violation of the Fifth Amendment. Warden v. Hayden, 
p. 294.

VII. Sixth Amendment.
1. Juvenile court proceedings—Confrontation and cross-examina-

tion.— Absent a valid confession, a juvenile in the adjudicatory 
stage of juvenile court proceedings must be afforded the rights of 
confrontation and sworn testimony of witnesses available for cross- 
examination. In re Gault, p. 1.

2. Juvenile court proceedings—Right to counsel.—In the adjudi-
catory stage of juvenile proceedings the child and his parents must 
be advised of their right to be represented by counsel and, if they 
are unable to afford counsel, that counsel will be appointed to repre-
sent the child. In re Gault, p. 1.

CONTRACTS. See Securities Act of 1933, 1-2.

CORPORATE CONTROL. See Administrative Procedure, 2; 
Interstate Commerce Commission, 1.

COSMETICS. See Judicial Review, 2-4.

COST OF SERVICE. See Interstate Commerce Commission, 2-3.

COUNSEL. See Constitutional Law, I; VI, 1; VII; Juvenile 
Delinquents.

COUNTY CHARTERS. See Jurisdiction, 1.

COUNTY SCHOOL BOARDS. See Constitutional Law, II, 2; 
Jurisdiction, 2.

COURTS. See Constitutional Law, II, 2-3; Jurisdiction, 1-3; 
Procedure, 1; Taxes, 2.

CRIMINAL LAW. See Constitutional Law, I; IV-VII; Juvenile 
Delinquents; Procedure, 2; Search and Seizure.

CROSS-EXAMINATION. See Constitutional Law, I; VI, 1; VII; 
Juvenile Delinquents.

DECLARATORY JUDGMENT. See Federal Food, Drug, and 
Cosmetic Act; Judicial Review, 2-4.

DELINQUENCY. See Constitutional Law, I; VI, 1; VII; Juvenile 
Delinquents.
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DEPORTATION. See Immigration and Nationality Act of 1952.

DILUENTS. See Judicial Review, 2.

DISCOUNTS. See Federal Trade Commission; Judicial Review, 1.

DISCRETION. See Federal Trade Commission; Interstate Com-
merce Commission, 2-3; Judicial Review, 1.

DISCRIMINATION. See Constitutional Law, II, 1.

DIVISION OF RATES. See Interstate Commerce Commission, 
2-3.

DOING BUSINESS. See Venue.

DRUGS. See Federal Food, Drug, and Cosmetic Act; Judicial 
Review, 2-4.

DUE PROCESS. See Constitutional Law, I; VI, 1; VII; Juvenile 
Delinquents.

EAVESDROPPING. See Procedure, 2.

ELECTIONS. See Constitutional Law, II, 2-3; Jurisdiction, 1-2.

ELECTRONIC EAVESDROPPING. See Procedure, 2.

EMPLOYEES. See Legislative Immunity.

ENCOURAGEMENT OF DISCRIMINATION. See Constitutional
Law, II, 1.

ENTRY. See Constitutional Law, IV.

EQUAL PROTECTION OF THE LAWS. See Constitutional Law, 
III; Jurisdiction, 1-2.

ESTATE TAXES. See Taxes, 1-2.

EVIDENCE. See Constitutional Law, V; VI, 2; Interstate Com-
merce Commission, 2-3; Procedure, 1-2; Search and Seizure.

EXCLUSION. See Immigration and Nationality Act of 1952.

EXPERT DISCRETION. See Interstate Commerce Commission, 
2-3.

FEDERAL FOOD, DRUG, AND COSMETIC ACT. See also Judi-
cial Review, 2-4.

Prescription drugs—Proprietary names—Regulations for labeling 
and advertising.—Pre-enforcement review of regulations of the Com-
missioner of Food and Drugs concerning labeling and advertising of 
prescription drugs bearing proprietary names is not prohibited by 
the Act. Abbott Laboratories v. Gardner, p. 136.
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FEDERAL POWER COMMISSION. See also Administrative 
Procedure, 1.

Hydroelectric projects—Federal development—Public interest.— 
Although the issue of federal development of water resources must, 
pursuant to § 7 (b) of the Federal Power Act, be evaluated by 
the FPC in connection with its consideration of the issuance of 
any license for a hydroelectric project, that issue has not been 
explored in the record herein; the determinative test is whether 
the project will be in the public interest, and that determination can 
be made only after an exploration of all relevant issues. Udall v. 
FPC, p. 428.
FEDERAL-STATE RELATIONS. See Taxes, 2.

FEDERAL TRADE COMMISSION. See also Judicial Review, 1.
Administrative procedure—Cease-and-desist order—Abuse of dis-

cretion.—Since the FTC’s refusal to withhold enforcement of its 
cease-and-desist order in a price discrimination case did not con-
stitute a patent abuse of discretion, the Court of Appeals exceeded 
its authority by setting aside the FTC’s denial of a petition for a 
stay. FTC v. Universal-Rundle Corp., p. 244.

FEDERAL WATER POWER ACT. See Administrative Proce-
dure, 1; Federal Power Commission.

FIFTH AMENDMENT. See Constitutional Law, I; V-VII; Ju-
venile Delinquents; Search and Seizure.

FINAL AGENCY ACTION. See Federal Food, Drug, and Cos-
metic Act; Judicial Review, 2-4.

FIRE INSPECTIONS. See Constitutional Law, IV, 1-2.
FOREIGN ELECTIONS. See Citizenship; Constitutional Law, 

III.
FOURTEENTH AMENDMENT. See Citizenship; Constitutional 

Law, I-IV; VI, 2; VII; Jurisdiction, 1-2; Juvenile Delin-
quents.

FOURTH AMENDMENT. See Constitutional Law, IV-V; VI, 2; 
Legislative Immunity; Search and Seizure.

FRAUD. See Procedure, 2.
FREIGHT FORWARDERS. See Interstate Commerce Commis-

sion, 4-5.
GREYHOUND CORPORATION. See Administrative Procedure, 

2; Interstate Commerce Commission, 1.
GROUP FINDINGS. See Interstate Commerce Commission, 2-3.
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HAIR DYES. See Judicial Review, 2.

HEALTH INSPECTIONS. See Constitutional Law, IV.

HOMOSEXUALS. See Immigration and Nationality Act of 1952.

“HOT PURSUIT.” See Constitutional Law, V; VI, 2; Search 
and Seizure.

HOUSING. See Constitutional Law, II, 1.
HOUSING CODES. See Constitutional Law, II, 1.

HYDROELECTRIC DAMS. See Administrative Procedure, 1; 
Federal Power Commission.

IMMIGRATION AND NATIONALITY ACT OF 1952.
Deportation of alien—Psychopathic personality—Homosexual.— 

Petitioner, an alien who at the time of his entry into this country 
was a homosexual, was excludable under § 212 (a) (4) of the Act 
as one “afflicted with [a] psychopathic personality,” a term which 
Congress clearly intended to include homosexuals. Boutilier v. 
Immigration Service, p. 118.

IMMUNITY. See Legislative Immunity.

INFANTS. See Constitutional Law, I; VI, 1; VII; Juvenile 
Delinquents.

INITIATIVE AND REFERENDUM. See Constitutional Law, 
II, 1.

INSPECTIONS. See Constitutional Law, IV; Judicial Review, 3.

INSURANCE POLICIES. See Securities Act of 1933, 1-2.

INTERIOR DEPARTMENT. See Administrative Procedure, 1;
Federal Power Commission.

INTERNAL REVENUE. See Taxes, 1.

INTERROGATORIES. See Procedure, 1.

INTERSTATE COMMERCE ACT. See Administrative Proce-
dure, 2; Interstate Commerce Commission, 1.

INTERSTATE COMMERCE COMMISSION. See also Adminis-
trative Procedure, 2.

1. Public interest—Corporate control—Anticompetitive issues.— 
The ICC is required, as a general rule, under its duty to determine 
that the proposed transaction is in the “public interest” and for a 
“lawful object,” to consider control and anticompetitive consequences 
before approving a stock issuance under § 20a (2) of the Interstate 
Commerce Act. Denver & R. G. W. R. Co. v. U. S., p. 485.
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INTERSTATE COMMERCE COMMISSION—Continued.
2. Railroad rate divisions—Group-basis evidence and findings.— 

The ICC has authority to take evidence and make findings on a 
group basis, and in ratemaking or rate divisions cases involving 
large numbers of railroads the necessities of procedure and adminis-
tration require proceeding on that basis. Chicago & N. W. R. Co. 
v. A., T. & S. F. R. Co., p. 326.

3. Railroad rate divisions—Technical expertise—“Expert discre-
tion.”—The ICC’s “expert discretion” plays a considerable role in 
the technical area of railroad rate divisions and there was sufficient 
explanation for its exercise here. Chicago & N. W. R. Co. v. A., T. 
& S. F. R. Co., p. 326.

4. Trailer-on-flatcar service—Availability to truckers.—The ICC 
has authority to promulgate a rule requiring that any railroad offer-
ing TOFC service through its open-tariff publications must make 
that service available “to any person” on nondiscriminatory terms, 
and the ICC has power to authorize motor carriers to use TOFC 
service when it is offered by railroads to the public on open tariffs. 
American Trucking v. A., T. & S. F. R. Co., p. 397.

5. Trailer-on-flatcar service — Bimodal service — Power to regu-
late.—All TOFC (“piggyback”) service is bimodal, and there is no 
basis for denying the ICC, in the absence of congressional direction, 
the power to regulate transportation that partakes of both elements. 
American Trucking v. A., T. & S. F. R. Co., p. 397.

INVESTMENT COMPANY ACT OF 1940. See Securities Act of 
1933, 1-2.

INVESTMENT CONTRACTS. See Securities Act of 1933, 1-2.

JOINT RATES. See Interstate Commerce Commission, 2-3.

JUDGMENTS. See Procedure, 1.

JUDICIAL REVIEW. Sec also Constitutional Law, I; VI, 1; VII; 
Federal Food, Drug, and Cosmetic Act; Federal Trade Com-
mission; Juvenile Delinquents.

1. Administrative procedure—Federal Trade Commission—Abuse 
of discretion.—Since the FTC’s refusal to withhold enforcement of 
its cease-and-desist order in a price discrimination case did not con-
stitute a patent abuse of discretion, the Court of Appeals exceeded 
its authority by setting aside the FTC’s denial of a petition for a 
stay. FTC v. Universal-Rundle Corp., p. 244.

2. Pre-enforcement review—Commissioner of Food and Drugs’ 
regulations—Color additives.—Under the standards set forth in 
Abbott Laboratories v. Gardner, ante, p. 136, namely, the appro-
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JUDICIAL REVIEW—Continued.
priateness of the issues for judicial determination and the immediate 
severity of the regulations’ impact on the respondents, the pre-
enforcement challenge to these regulations is ripe for judicial review. 
Gardner v. Toilet Goods Assn., p. 167.

3. Regulations—Commissioner of Food and Drugs—Pre-enforce-
ment review.—Pre-enforcement judicial review of the regulation 
involved here is not appropriate as the controversy is not ripe for 
adjudication under the standards set forth in Abbott Laboratories v. 
Gardner, ante, p. 136. Toilet Goods Assn. v. Gardner, p. 158.

4. Statutory construction—Final agency action.—Since the issue 
of statutory construction is purely legal, and the regulations of the 
Commissioner of Food and Drugs concerning the labeling and adver-
tising of prescription drugs bearing proprietary names are final 
agency action under the Administrative Procedure Act, the case 
presents a controversy “ripe” for judicial resolution. Abbott Labora-
tories v. Gardner, p. 136.

JUDICIARY COMMITTEE. See Legislative Immunity.

JURIES. See Procedure, 1.

JURISDICTION. See also Constitutional Law, II, 2-3; Federal 
Food, Drug, and Cosmetic Act; Judicial Review, 1-4; Venue.

1. Three-judge courts—State statutes.—Three-judge courts were 
improperly convened under 28 U. S. C. § 2281 in these cases charging 
malapportionment since the “statutes” are of limited application; 
§ 2281 does not apply to local ordinances or resolutions or operate 
against state officers who perform matters of purely local concern. 
Moody v. Flowers, p. 97; Dusch v. Davis, p. 112.

2. Three-judge courts—Statewide statute.—A three-judge court 
was properly convened since the challenged statute, concerning the 
manner in which Michigan county school boards are chosen, has 
general and statewide application. Sailors v. Board of Education, 
p. 105.

JUVENILE COURTS. See Constitutional Law, I; VI, 1; VII; 
Juvenile Delinquents.

JUVENILE DELINQUENTS. See also Constitutional Law, I;
VI, 1; VII.

Juvenile courts—Due process.—In the adjudicatory stage of the 
juvenile process, where commitment to a state institution may fol-
low, “it would be extraordinary if our Constitution did not require 
the procedural regularity and exercise of care implied in the phrase 
‘due process.’” In re Gault, p. 1.
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LABELS. See Federal Food, Drug, and Cosmetic Act; Judicial 

Review, 4.

LABOR UNIONS. See Venue.

LEGISLATIVE EMPLOYEES. See Legislative Immunity.

LEGISLATIVE IMMUNITY.
Senate Judiciary Committee Chairman—Legislative employees.— 

While the doctrine of legislative immunity protects legislators en-
gaged in the sphere of legitimate legislative activity, the doctrine 
is less absolute when applied to officers or employees of legislative 
bodies; and there is sufficient factual dispute with respect to the 
alleged participation by the Subcommittee’s chief counsel in a 
claimed conspiracy illegally to seize petitioners’ property and records 
to require that a trial be held. Dombrowski v. Eastland, p. 82.

LEWD TELEPHONE CALLS. See Constitutional Law, I; VI, 1;
VII; Juvenile Delinquents.

LICENSES. See Administrative Procedure, 1; Federal Power 
Commission.

LOCAL GOVERNMENT. See Constitutional Law, II, 2-3; Juris-
diction, 1-2.

LOCAL OFFICIALS. See Constitutional Law, II, 2-3; Juris-
diction, 1-2.

LOSS OF CITIZENSHIP. See Citizenship; Constitutional Law, 
III.

LOUISIANA. See Legislative Immunity.
MALAPPORTIONMENT. See Constitutional Law, II, 2-3; Juris-

diction, 1-2.
MARITAL DEDUCTION. See Taxes, 1.

“MERE EVIDENCE.’’ See Constitutional Law, V; VI, 2; Search 
and Seizure.

MICHIGAN. See Constitutional Law, II, 2; Jurisdiction, 2.
MOTOR CARRIERS. See Interstate Commerce Commission, 4-5.

MUNICIPALITY. See Administrative Procedure, 1 ; Federal 
Power Commission.

MUNICIPAL ORDINANCES. See Constitutional Law, IV.

MUTUAL FUNDS. See Securities Act of 1933, 1-2.
NATIONALITY ACT OF 1940. See Citizenship; Constitutional

Law, III.
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NATIONAL TRANSPORTATION POLICY. See Interstate Com-

merce Commission, 4-5.

NATURALIZATION. See Citizenship; Constitutional Law, HI.

NEGLIGENCE. See Procedure, 1.

NEW TRIAL. See Procedure, 1.

NEW YORK. See Jurisdiction, 1.

NOTICE. See Constitutional Law, I; VI, 1; VII; Juvenile Delin-
quents.

OPEN HOUSING. See Constitutional Law, II, 1.

OPEN TARIFFS. See Interstate Commerce Commission, 4-5.

ORDINANCES. See Constitutional Law, IV.

PASSPORTS. See Citizenship; Constitutional Law, III.

“PIGGYBACK” SERVICE. See Interstate Commerce Commis-
sion, 4-5.

PLUMBING FIXTURES. See Federal Trade Commission; Judi-
cial Review, 1.

POWER OF APPOINTMENT. See Taxes, 1.

POWER PROJECTS. See Administrative Procedure, 1; Federal 
Power Commission.

PRE-ENFORCEMENT REVIEW. See Federal Food, Drug, and 
Cosmetic Act; Judicial Review, 2-4.

PRESCRIPTION DRUGS. See Federal Food, Drug, and Cos-
metic Act; Judicial Review, 4.

PRICE DISCRIMINATION. See Federal Trade Commission; 
Judicial Review, 1.

PRIVACY. See Constitutional Law, IV-V; VI, 2; Search and 
Seizure.

PRIVATE DWELLINGS. See Constitutional Law, IV, 1.

PRIVILEGE. See Constitutional Law, I; V-VII; Juvenile Delin-
quents.

PROBABLE CAUSE. See Constitutional Law, IV-V; VI, 2; 
Search and Seizure.

PROBATION OFFICERS. See Constitutional Law, I; VI, 1; VII; 
Juvenile Delinquents.
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PROCEDURE. See also Constitutional Law, I; II, 2-3; VI, 1;
VII; Jurisdiction, 1-2; Juvenile Delinquents; Venue.

1. Court of Appeals—Special interrogatories to jury—New trial.— 
Where jury in negligence suit failed to answer four of five inter-
rogatories concerning different design aspects of a skip hoist, Court 
of Appeals erred in directing entry of judgment for respondent on 
ground evidence did not support finding of negligence on fifth 
aspect, and case should have been remanded to the trial judge who 
was in the best position to pass upon the question of a new trial, 
lacurci v. Lummus Co., p. 86.

2. Electronic eavesdropping—New trial.—Since there was appar-
ently no direct intrusion into attorney-client discussions, there is now 
no adequate justification to require a new trial. Case is remanded 
to the District Court for a hearing, findings and conclusions on the 
nature and relevance to all these convictions of the recorded conver-
sations, and any other conversations that may be shown to have been 
similarly overheard. Hoffa v. United States, p. 231.

PROPERTY INTERESTS. See Taxes, 2.

PROPRIETARY NAMES. See Federal Food, Drug, and Cosmetic 
Act; Judicial Review, 4.

PSYCHOPATHIC PERSONALITY. See Immigration and Na-
tionality Act of 1952.

PUBLIC INTEREST. See Administrative Procedure, 1-2; Fed-
eral Power Commission; Interstate Commerce Commission, 1.

PURE FOOD AND DRUGS. See Federal Food, Drug, and Cos-
metic Act; Judicial Review, 2-4.

QUANTITY DISCOUNTS. See Federal Trade Commission; Judi-
cial Review, 1.

RACIAL DISCRIMINATION. See Constitutional Law, II, 1.
RAILROADS. See Administrative Procedure, 2; Interstate Com-

merce Commission, 1-5.
RAILWAY EXPRESS AGENCY. See Administrative Procedure, 

2; Interstate Commerce Commission, 1.
RAILWAY LABOR ACT. See Venue.
RATE DIVISIONS. See Interstate Commerce Commission, 2-3.
RATES OF RETURN. See Taxes, 1.
RECORDED CONVERSATIONS. See Procedure, 2.
RECREATIONAL FACILITIES. See Administrative Procedure, 

1; Federal Power Commission.
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REGULATIONS. See Federal Food, Drug, and Cosmetic Act;
Interstate Commerce Commission, 4-5; Judicial Review, 2-4.

REMAND. See Procedure, 1-2.
RENUNCIATION. See Citizenship; Constitutional Law, HI.
REPEAL. See Constitutional Law, II, 1.
RESIDENCE. See Venue.
RESIDENCE OF CANDIDATES. See Constitutional Law, II, 3;

Jurisdiction, 1.

REVENUES. See Interstate Commerce Commission, 2-3.

REVIEW. See Federal Food, Drug, and Cosmetic Act; Judicial 
Review, 1-4.

RIGHT TO COUNSEL. See Constitutional Law, I; VI, 1; VII; 
Juvenile Delinquents.

ROBINSON-PATMAN ACT. See Federal Trade Commission; 
Judicial Review, 1.

SAN FRANCISCO. See Constitutional Law, IV, 1.
SCHOOL BOARDS. See Constitutional Law, II, 2; Jurisdic-

tion, 2.
SEARCH AND SEIZURE. See also Constitutional Law, V; VI, 

2; Legislative Immunity.
“Hot pursuit”—Warrantless search.—The “exigencies of the situa-

tion,” in which the officers were in pursuit of a suspected armed felon 
in the house which he had entered only minutes before they arrived, 
permitted their warrantless entry and search. Warden v. Hayden, 
p. 294.

SEARCHES. See Constitutional Law, IV-V; VI, 2.
SEATTLE. See Constitutional Law, IV, 2.
SECRETARY OF HEALTH, EDUCATION, AND WELFARE.

See Federal Food, Drug, and Cosmetic Act; Judicial Review, 
2-4.

SECRETARY OF THE INTERIOR. See Administrative Proce-
dure, 1; Federal Power Commission.

SECURITIES ACT OF 1933.
1. Annuity contracts—Insurance policies—Assumption of invest-

ment risk.—Respondent’s “Flexible Fund” contract does not come 
within the insurance exemption of § 3 (a) of the Act since the appeal 
to the purchaser is not on the basis of stability and security but on 
the prospect of “growth” through investment management. Re-
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SECURITIES ACT OF 1933—Continued.
spondent’s assumption of an investment risk by its guarantee of 
cash value based on net premiums cannot by itself create an insur-
ance provision under the federal definition. SEC v. United Benefit 
Life Ins. Co., p. 202.

2. Insurance — Investment contract — Competition with mutual 
funds.—The accumulation provisions of respondent’s “Flexible Fund” 
contract constitute an investment contract under § 2 of the Act under 
the test that the terms of the offer shape the character of the instru-
ment under the Act, the contract here being offered to purchasers in 
competition with mutual funds. SEC v. United Benefit Life Ins. 
Co., p. 202.

SECURITIES AND EXCHANGE COMMISSION. See Securities
Act of 1933, 1-2.

SELF-INCRIMINATION. See Constitutional Law, I; V-VII; 
Juvenile Delinquents; Search and Seizure.

SENATE COMMITTEES. See Legislative Immunity.

SIXTH AMENDMENT. See Constitutional Law, I; VI, 1; VII; 
Juvenile Delinquents.

SKIP HOISTS. See Procedure, 1.

SNAKE RIVER. See Administrative Procedure, 1; Federal 
Power Commission.

SOLICITOR GENERAL. See Procedure, 2.

SPECIAL INTERROGATORIES. See Procedure, 1.

SPECIFIC PORTION. See Taxes, 1.

STATE ACTION. See Constitutional Law, II, 1.

STATE COURTS. See Taxes, 2.

STATE LAW. See Taxes, 2.

STATE STATUTES. See Constitutional Law, II, 2-3; Jurisdic-
tion, 1-2.

STOCK ISSUANCE. See Administrative Procedure, 2; Inter-
state Commerce Commission, 1.

STRIKES. See Venue.
SUBCOMMITTEES. See Legislative Immunity.
SUITS. See Venue.
SUPPRESSION. See Constitutional Law, V; VI, 2; Search and 

Seizure.
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SURVIVING SPOUSE. See Taxes, 1.
TARIFFS. See Interstate Commerce Commission, 2-5.
TAXES.

1. Estate taxes—Marital deduction—Monthly stipend to widow.— 
In the legislative history of the marital deduction there is no indi-
cation that Congress intended the deduction to be available only 
where the “specific portion” is expressed as a “fractional or per-
centile” share. The “specific portion” must be determined on the 
basis of the “amount of the corpus required to produce the fixed 
monthly stipend.” Northeastern Nat. Bank v. U. S., p. 213.

2. Federal estate taxes—Transfers of property—State law.—Where 
federal estate tax liability turns upon the character of a property 
interest held and transferred by the decedent under state law, fed-
eral authorities are not bound by the determination made of such 
property interest by a state trial court; if there is no decision by the 
State’s highest court federal authorities must apply what they find 
to be the state law after giving “proper regard” to relevant rulings 
of other courts of the State. Commissioner v. Estate of Bosch, 
p. 456.

TESTAMENTARY TRUSTS. See Taxes, 1.

THREE-JUDGE COURTS. See Constitutional Law, II, 2-3; 
Jurisdiction, 1-2.

THROUGH ROUTES. See Interstate Commerce Commission, 2-3.

TRAILER-ON-FLATCAR SERVICE. See Interstate Commerce 
Commission, 4-5.

TRANSFERS OF PROPERTY. See Taxes, 2.

TRANSPORTATION. See Interstate Commerce Commission, 2-5.

TREASURY REGULATIONS. See Taxes, 1-2.

TRIALS. See Procedure, 1-2.

TRUCKERS. See Interstate Commerce Commission, 4-5.

TRUST ESTATES. See Taxes, 1.

UNINCORPORATED ASSOCIATIONS. See Venue.

UNIONS. See Venue.

UNITED STATES CITIZEN. See Citizenship; Constitutional 
Law, III.

VARIABLE ANNUITIES. See Securities Act of 1933, 1-2.
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VENUE.
Suit in federal court against unincorporated association—“Doing 

business.”—Residence of an unincorporated association (which should 
be viewed as an entity for venue purposes) under the previous 
version of 28 U. S. C. § 1391 (b) refers to wherever it is “doing 
business”; and if the District Court now finds that respondent was 
not “doing business” in Colorado, the appropriateness of venue 
under the current version of § 1391 (i. e., whether the claim “arose” 
in Colorado) should be considered. Denver & R. G. W. R. Co. v. 
Trainmen, p. 556.

VERDICTS. See Procedure, 1.
VIRGINIA. See Constitutional Law, II, 3; Jurisdiction, 1.

VOTING. See Citizenship; Constitutional Law, II, 2-3; III; 
Jurisdiction, 1-2.

WAIVERS. See Constitutional Law, I; VI, 1; VII; Juvenile 
Delinquents.

WARRANTS. See Constitutional Law, IV-V; VI, 2; Search and 
Seizure.

WATER POWER. See Administrative Procedure, 1; Federal 
Power Commission.

WILDLIFE CONSERVATION. See Administrative Procedure, 
1; Federal Power Commission.

WITNESSES. See Constitutional Law, I; VI, 1; VII; Juvenile 
Delinquents.

WORDS.
1. “Afflicted with [a] psychopathic personality.”—§212 (a)(4), 

Immigration and Nationality Act of 1952, 8 U. S. C. § 1182 (a)(4). 
Boutilier v. Immigration Service, p. 118.

2. “Where all defendants reside.”—28 U. S. C. § 1391 (b). Denver 
& R. G. W. R. Co. v. Trainmen, p. 556.

WRONGFUL DEATH. See Procedure, 1.
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